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NEW  SEEIES. 


rXITEI>     STATES    CIRCUIT    COURT 
OF  APPEAIiS,  E:IGIITH  CIRCUIT. 

JOHN  L.  GILLESPIE,  Trustee  of  Louis  R. 
Hough,  Bankrupt,  Appt., 

V. 

J.  C.  PILES  k  COMPANY  et  al..   Inter- 
veners,  Petitioners. 

(102  C.  C.  A.  120,  178  Fed.  886.) 

Fraod  -^  sale  ^insolvency  ^  presump- 
tions. 

1.  An  insolvent  buyer  who  knows  at  the 
time  of  his  purchase  that  his  financial  con- 
dition is  such  that  it  is  and  will  be  im- 
possible lor  him  to  pay  is  conclusively  pre- 
sumed to  have  bought  the  goods  with  an  in- 
tention not  to  pay  for  them. 

A  presumption  to  that  effect  arises  from 
the  fact  that  such  a  purchaser's  affairs  were 
in  such  a  condition  at  the  time  of  the  pur- 
chase of  the  property  that  he  could  have 
had  no  reasonable  expectation  of  paying 
for  them. 

But  insolvency  is  insufficient  to  establish 
Buch  an  intent. 

Bankruptcy  — •  attorney's  fees  —  allow- 
ance one  of  property  of  adverse  claim- 
ant. 

2.  A    court   of   equity — and    a    court   of 

Headnotes  by  Sanbokn,  Circuit  Judge. 


bankruptcy  is  a  court  of  equity — may  not 
take  out  of  a  fund  or  property  in  its  cus- 
tody and  pay  compensation  for  the  services 
of  an  attorney,  or  of  any  other  party,  ren- 
dered to  recover  or  retain  the  fund  or  prop- 
erty from  its  equitable  owner. 

It  is  only  when  such  services  have  had 
the  effect  to  recover  or  preserve  the  prop- 
erty for  its  true  owner  that  a  court  may 
pay  compensation  therefor  out  of  the  prop- 
erty. Services  injurious  to  the  rightful 
owner  may  not  be  thus  compensated  at  his 
expense. 

Same  —  referee  and  trustee  percent- 
ages. 

3.  Property  which  comes  to  the  posses- 
sion of  the  trustee  in  bankruptcy  through 
the  fraud  of  the  bankrupt,  and  is  adjudged 
to  be  returned  to  the  victim  of  the  fraud, 
is  not  a  part  of  the  estate  of  the  bank- 
rupt, and  the  referee  and  trustee  may  not 
be  allowed  their  statutory  percentages  out 
of  it. 

Same  ^  facts  —  conclusions. 

4.  An  insolvent  bought  property  at  a 
time  when  he  knew  it  was  impossible  for 
him  to  pay  for  it.  He  was  adjudged  bank- 
rupt, and  a  receiver  was  appointed,  who 
took  the  property  and  sold  it  as  perishable 
under  the  order  of  the  court.  The  vendors 
rescinded  the  sales  to  the  insolvent,  and  de- 
manded the  proceeds  of  the  property.  The 
trial  court  found  that  the  sales  were  f raudu- 


yote.-^TUIe  secured  hy  one  purcftaMng 
goods  'kcith  "knowledge  that  He  cannot 
pay  for  them, 

I.  Generally,   1. 

II.  No  intention   of  paying,   9. 
III.  No    reasonable    expectation    of    pay- 
ing, 11. 
ly.  Insolvency  alone,  16. 
V.  Evidence,  21. 
VI.  Time  of  intent,  24. 
VII.  Statutes,  25. 
VIH.  Election.  25. 
IX.  Pennsvlvania  cases,  26. 

/.  Cfenerally, 

Tlie  purchase  by  an  insolvent,  with  the 
intention  of  not  paying  for  goods,  is  gen- 
44  L.Rjk.(N.S.) 


erally  held  to  be  a  fraud,  and  the  vendor 
may  recover  the  goods  by  replevin  or  trover, 
where  the  rights  of  other  and  innocent  pur- 
chasers for  value  are  not  affected.  Some 
cases  work  this  out  on  the  theorv  that  the 
fraudulent  purchaser  pretends  to  be  a  pur- 
chaser when  in  fact  he  is  not.  Other  cases 
take  the  ground  that  the  concealment  of  the 
intention  is  equivalent  to  a  false  represen- 
tation of  an  existing  fact. 

The  purchase  of  goods  by  an  insolvent, 
with  an  intent  not  to  pay,  was  held  in 
Stewart  v.  Emerson,  52  N.  *H.  301,  to  be  a 
fraud,  authorizing  the  vendor  to  rescind. 
In  this  case  the  court  said:  "But  who  could 
obtain  goods  on  credit,  with  an  unconcealed 
determination  that  they  should  never  be 
paid  for?     The  concealment  of  such  a  de- 
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lent,  and  ordered  the  trustee  to  pay  out  of 
the  proceeds  of  the  property  $300  to  his 
attorneys,  the  percentages  of  these  proceeds 
allowed  hy  the  bankruptcy  law  to  referees 
and  trustees  on  estates  administered  in 
bankruptcy,  and  unpaid  freight  charges  for 
the  transportation  of  the  property  before 
the  adjudication,  and  to  return  the  balance 
of  the  proceeds  to  the  vendors. 

Held  (1),  The  vendors  were  entitled  to 
recover  the  proceeds  of  the  property  from 
the  trustee  in  bankruptcy,  because  the  in- 
solvent did  not  intend  to  pay  for  the  prop- 
erty when  he  bought  it. 

(2)  Neither  the  trustee  nor  his  attorney 
had  any  legal  or  equitable  claim  for  com- 
pensation out  of  these  proceeds  for  services 
rendered  to  bring  them  into  or  to  retain 
them  in  the  estate  of  the  bankrupt,  because 
their  services  were  not  beneficial,  but  were 


deleterious,  to  the  equitable  owners  of  the 
property  and  its  proceeds. 

(3)  Neither  the  referee  nor  the  trustee 
had  any  legal  or  equitable  claim  to  pay- 
ment out  of  these  proceeds  of  the  percent- 
ages allowed  them  by  the  bankruptcy  law 
on  estates  administered  in  bankruptcy,  be- 
cause these  proceeds  were  no  part  of  any 
such  estate. 

(4)  The  order  that  the  trustee  pay  out  of 
these  proceeds  to  railroad  companies  the 
unpaid  freight  charges  upon  the  property 
was  erroneous,  because  no  claim  or  proof  of 
any  lien  thereon  for  such  charges  was 
proved  or  presented,  no  railroad  companies 
to  which  su(Jh  charges  were  due  were  speci- 
fied, and  no  amounts  were  found  due  in  the 
order. 

(April  18,  1910.) 


termination  is  conduct  which  reasonably  in- 
volves a  false  representation  of  an  existing 
fact,  is  not  less  material  than  a  misrepre- 
sentation of  ability  to  pay  (Bradley  v. 
Obear,  10  N.  H.  477),  and  is  an  actual  arti- 
fice, intended  and  fitted  to  deceive."  This 
case  contains  the  best  discussion  found  of 
this  question. 

And  if  the  property  of  a  purchaser  was 
held  so  that  his  creditors  could  not  reach 
it,  and,  concealing  the  fact,  he  bought 
goods,  having  an  intention  not  to  pay  for 
them,  this  is  held  to  be  as  much  a  fraud  on 
the  seller  as  if  he  had  had  no  property  at 
all.  Hudson  v.  Bauer  Grocery  Co.  105  Ala. 
200,  16  So.  693. 

And  where  plaintiff  was  insolvent,  and 
purchased  gooas  from  defendant  with  the 
then  intent  not  to  pay  for  them,  it  was 
held  that  the  vendor  could  retake  the  goods 
in  replevin  from  the  purchaser.  Freeman 
V.  Topkis,  1  Marv.   (Del.)  174,  40  Atl.  948. 

And  where  the  defendant  was  insolvent, 
and  bought  goods,  intending  not  to  pay  for 
tliem,  and  sold  the  goods  to  an  innocent 
party,  it  was  held  that  the  defrauded  ven- 
dor would  be  entitled  to  the  proceeds  of  the 
goods  if  found  in  the  defendant's  control. 
Martin  v.  Burgwyn,  88  Ga.  78,  13  S.  E.  958. 

And  when  goods  were  purchased  with  the 
intention  not  to  pay  for  them,  and  were 
mortgaged  to  a  creditor  for  an  antecedent 
debt,  it  was  held  that  the  vendor  could  re- 
claim the  goods.  Dinkier  v.  Potts,  90  Gra. 
103,  15  S.  E.  690. 

And  where  merchandise  was  purchased  by 
an  insolvent,  with  the  fraudulent  intention 
of  not  paying  therefor,  and  subpurchasers 
took  the  same  with  notice  of  fraud,  it  was 
held  that  the  vendor  was  entitled  to  rescind 
the  sale  and  recover  the  goods.  Mahoney  v. 
Gano,  2  Ind.  App.  107,  27  N.  E.  316. 

And  where  a  vendor  sold  goods,  and  the 
vendee  at  the  time  of  the  purchase  was  not 
able  to  pay  for  them,  and  knew  this,  and  in- 
tended not  to  pay  for  them,  it  was  held  th»(f 
the  vendor  was  entitled  to  rescind  the  sale. 
Peninsular  Stove  Co.  v.  Ellis,  20  Ind.  App. 
491,  61  N.  E.  106. 

And  where  several  carloads  of  wheat  and 
rye  were  shipped  to  a  purchaser,  who  at  the 
44  L.R.A.(N.S.) 


time  of  sale  intended  not  to  pay  for  same, 
it  was  held  that  the  seller  had  a  right,  and 
was  entitled,  to  rescind  the  sale.  Kcarnev 
Mill.  &,  Elevator  Co.  v.  Union  P.  R.  Co.  97 
Iowa,  719,  59  Am.  St.  Rep.  434,  66  N.  W. 
1059.  The  court  said:  "In  the  case  as  it 
is  submitted  to  us,  it  appears  that  the 
plaintiffs  rightfully  prevented  a  delivery  of 
the  property,  and  secured  possession  of  it. 
When  that  had  been  done,  they  knew  that 
the  buyer  could  not  pay  for  the  grain  if  it 
were  delivered,  and  that  it  intended  not  to 
pay  for  it.  We  know  of  no  rule  of  law 
which  could  compel  the  sellers  to  treat  the 
contract  of  sale  as  in  force  under  such  cir- 
cumstances." 

In  replevin  it  was  held  that  if  goods  were 
obtained  by  the  purchaser,  with  the  fraud- 
ulent design  of  never  paying  for  them,  and 
if  he  was  insolvent  at  the  time,  and  did  not 
disclose  this  to  the  vendor  the  latter  could 
recover.  Benesch  v.  Weil,  69  Md.  276,  14 
Atl.  666. 

And  a  purchase  made  when  the  purchaser 
knew  that  he  was  insolvent,  and  with  the 
preconceived  purpose  not  to  pay,  was  held 
void,  even  where  there  were  no  fraudulent 
representations.  Shipman  v.  Seymour,  40 
Mich.  274.  .  The  court  said:  "We  are  re- 
ferred by  plaintiff  in  error  to  Pennsylvania 
decisions  which  negative  the  proposition. 
Smith  V.  Smith,  21  Pa.  367,  60  Am.  Dec.  51; 
Backentoss  v.  Speicher,  31  Pa.  324.  But 
there  is  an  overwhelming  weight  of  author- 
ity the  other  way." 

And  where  the  purchaser  was  insolvent 
when  he  made  the  contract,  and  purchased 
lumber  with  the  intent  not  to  pay,  but  that 
it -should  be  used  in  paying  his  creditors,  it 
was  held  that  the  vendor  could  take  the 
goods  or  their  proceeds  in  the  hands  of  any- 
one not  a  bona  fide  purchaser  for  value. 
Slagle  V.  Goodnow,  45  Minn.  631,  48  N.  W. 
402.  The  court  said:  "That  a  purchase  of 
goods  with  a  positive  intention  not  to  pay 
therefor  is  a  species  of  fraud  entitling  t^  -* 
seller  to  maintain  an  action  of  this  .d 
seems  to  be  settled  by  the  great  weight  of 
authority." 

And  where,  before  the  purchase  of  goods 
by  an  insolvent  there  was  a  tt9iU,4ul^Q>t  in* 
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APPEAL  by  J.  L.  Gillespie,  trustee  in 
bankruptcy  of  Louis  R.  Hough,  and 
PETITION  by  J.  C.  Piles  &  Company  et  al., 
intervening  claimants,  for  review  of  an  order 
of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Iowa  reversing 
a  finding  of  the  referee  in  bankruptcy  deny- 
ing interveners'  claim  to  the  proceeds  of  cer- 
tain property  which  had  been  sold  by  the 
trustee  as  property  of  the  bankrupt;  the 
trustee  appealing  from  so  much  of  the  order 
as  allowed  the  claims,  and  claimants  seeking 
review  of  so  much  of  the  order  as  deducted 
attorneys'  fees,  trustee  and  referee  per- 
centages, and  certain  freight  charges  from 
such  proceeds.     Modified. 

The  facts  are  stated  in  the  opinion. 


Argued  before  Sanborn,  Circuit  Judge, 
and  Riner  and  William  H.  Hunger,  District 
Judges. 

Messrs.  Gllntx)n  L.  Nonrse  and  Robert 
J.  Bannister,  for  appellant: 

The  interveners  cannot  rescind  their  con- 
tracts of  sale  because  of  any  fraud  prac- 
tised upon  them  by  the  bankrupt. 

Franklin  Sugar  Ref.  Co.  v.  Collier,  89 
Iowa,  70,  66  N.  W.  279;  Houghtaling  v. 
Hills,  59  Iowa,  287,  13  N.  W.  305;  Lindauer 
Bros.  V.  Hay,  61  Iowa,  663,  17  N.  W.  98; 
Reid  V.  Cowduroy,  79  Iowa,  169,  18  Am.  St. 
Rep.  359,  44  N.  W.  351;  Deere  v.  Morgan, 
114  Iowa,  287,  86  N.  W.  271. 

A  seller  can  retake  property  only  in  cases 
where  there  is  such  deliberate  and  inten- 
tional fraud  practised  by  the  bankrupt  upon 


tent  not  to  pay,  it  was  held  that  the  vendor 
could  regain  possession  of  the  goods.  Fox 
V.  Webster,  46  Mo.  181.  The  court  said: 
"Nor  does  the  fact  that  there  was  a  secret 
purpose  entertained,  of  forcing  an  ultimate 
compromise,  by  which  some  part  of  the 
purchase  money  might  in  the  end  be  paid, 
at  all  modify,  mitigate,  or  soften  the  char- 
acter of  the  fraud.  The  conspiracy  arrange- 
ment discloses  a  purpose  on  the  part  of  Coz- 
zens  &  Company  never  to  pay  their  debts  in 
full." 

In  trover  by  the  vendor  for  whisky  bought 
with  the  intention  not  to  pay,  it  was  held 
that  he  could  recover,  notwithstanding  he 
could  not  have  recovered  the  price  on  the 
contract  of  sale  in  New  Hampshire.  It  was 
further  held  that  similar  frauds  committed 
on  others  could  be  shown.  Hovey  v.  Grant, 
52  N.  H.  569.  The  court  said:  "The  plain- 
tiffs' knowledge  of  the  fact  that  they  could 
not  compel  the  defendant  to  perform  his 
promise  of  payment  did  not  make  the  un- 
derstandinff  that  he  would  pay  a  mutual 
one.  If  they  had  known  he  intended  not 
to  pay,  they  would  not  have  parted  with 
the  possession  of  their  goods.  His  conceal- 
ment of  his  intent  not  te  pay,  by  which  he 
obtained  the  goods,  was  the  gist  of  the 
fraud.  That  concealment  was  as  fraudu- 
lent as  if  the  plaintiffs  had  supposed  they 
could  compel  him  to  perform  his  promise. 
There  was  no  law  to  prevent  his  paying,  if 
he  chose  to  do  so." 

The  deliberate  purpose  not  to  pay,  formed 
by  an  insolvent  purchaser,  was  held  to  be  a 
fraud,  and  to  entitle  the  vendor  to  rescind. 
Van  Neste  v.  Conover,  20  Barb.  547. 

And  where  a  purchaser  obtained  goods 
with  a  preconceived  intention  not  to  pay 
for  them,  it  was  held  that  he  had  no  title, 
and  that  the  vendor  could  rescind  the  sale 
and  recover  possession  from  anyone  not  a 
bona  fide  purchaser  for  value.  King  v. 
PhiUips,  8  Bosw.  603.  The  court  said:  "It 
if^  .not  indispensable  that  any  representation 
b.  rtild  have  been  made;  it  is  enough  that 
the  goods  were  obtained  with  the  fraudulent 
intent  not  to  pay  for  them,  and  under  cir- 
cumstances that  deceived,  and  which  it  was 
designed  should  deceive,  the  vendof,  and  in- 
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duce  him  to  part  with  the  possession  of  the 
goods." 

An  assignment  for  creditors  was  made 
six  days  after  the  purchase  of  a  lot  of 
goods.  In  a  suit  of  replevin  by  the  vendor 
against  the  assignee,  it  was  held  that  if,  at 
the  time  of  purchase,  the  purchaser,  know- 
ing himself  to  be  insolvent,  had  the  inten- 
tion not  to  pay  for  the  goods,  it  would  be 
such  a  fraud  as  would  enable  the  plaintiff 
to  recover.  Whittin  v.  Fitzwater,  58  Hun, 
601,  33  N.  Y.  S.  R.  953,  11  N.  Y.  Supp.  297. 

A  shipper  of  goods  was  held  not  a  pur- 
chaser in  good  faith,  where  he  had  been  ad- 
vancing money  on  apples  to  be  shipped  to 
Europe  by  his  nephew,  and  he  knew  that  his 
nephew  was  insolvent,  and  that  the  goods 
were  bought  with  the  preconceived  inten- 
tion of  not  paying  for  them,  but  of  putting 
them  in  the  shipper's  hands.  Meacnam  v. 
Collignon,  7  Daly,  402. 

In  Wertheimer-Swartz  Shoe  Co.  v.  Far  is, 
—  Tenn.  — ,  46  S.  W.  336,  a  bill  was  held 
sufficient,  where  it  stated  that  the  purchase 
was  made  with  the  preconceived  and  con- 
cealed intent  not  to  pay  for  the  goods*  pur- 
chased by  an  insolvent  purchaser. 

And  where  an  insolvent  purchaser  ob- 
tained goods  without  disclosing  his  finan- 
cial condition,  and  with  the  preconceived 
intention  of  not  paying  for  them,  and  of 
having  them  swell  his  assete  for  the  bene- 
fit of  those  whom  he  intended  to  make  his 
preferred  creditors,  it  was  held  that  the  pur- 
chase was  fraudulent  and  that  the  vendor 
could  rescind  the  sale.  Lee  v.  Simmons,  65 
Wis.  523,  27  N.  W.  174. 

In  an  action  of  replevin  by  a  vendor  to 
recover  boilers  and  fittings  shipped  to  a 
buyer  who  was  insolvent  and  who  had  no 
intention  of  paying  for  them,  it  wa^  held 
that  whether  or  not  the  purchaser  obtained 
the  goods  with  the  intention  of  not  paying 
for  them  was  a  question  of  fact  for  the  jury. 
Hacker  v.  Munroe,  176  111.  384,  52  N.  E. 
12  afiirming  61  111.  App.  420. 

A  party  not  intending  to  pay,  who  in- 
duced the  owner  to  sell  him  goods  on  credit 
by  fraudulently  concealing  his  insolvency 
and  his  intent  not  to  pay  for  them,  was  held 
guilty  of  a  fraud  which  entitled  the  vendor 
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such  seller  as  clearly  avoids  the  contract  of 
sale. 

Re  O'Connor,  7  Am.  Bankr.  Rep.  428,  112 
Fed.  666. 

Insolvency  alone  is  not  a  ground  for 
avoiding  a  contract  of  sale;  nor  is  the  fail- 
ure to  disclose  insolvency  sufficient. 

Franklin  Sugar  Ref.  Co.  v.  Collier,  89 
Iowa,  70,  56  N.  W.  279. 

By  the  filing  of  the  involuntary  petition 
and  the  entry  of  the  order  appointing  a  re- 
ceiver, the  bankruptcy  court  acquired  juris- 
diction of  the  bankrupt's  property,  whether 
his  title  was  absolute  or  voidable;  and,  hav- 
ing properly  acquired  jurisdiction,  it  must 
be  presumed  that  the  court  observed  the 
limitations  of  the  law  in  respect  to  the  ex- 
tent and   objects  of  the  receivership,  that 


the  expenses  in  question  were  rightfully  in- 
curred, and  that  they  were  within  such 
limitations. 

Re  T.  E.  Hill  Co.  88  C.  C.  A.  263,  159 
Fed.  76. 

Messrs.  J.  B.  Rockafellow,  A.  C.  Par- 
ker, Sullivan  &  Sullivan,  Howard  J. 
Clark,  C.  A.  Dudley,  and  N.  E.  Coffin, 
for  appellees: 

It  is  illegal  and  without  warrant  in  law 
to  require  the  petitioners  to  diminish  the 
funds  to  which  they  are  entitled  by  a  charge 
for  attorneys'  fees  as  fixed  by  the  court. 

Mills  V.  Virginia-Carolina  Lumber  Co. 
21  L.R.A.(N.S.)  901,  90  C.  C.  A.  154,  164 
Fed.  168;  Re  Rome,  362  Fed.  971;  Ran- 
dolph V.  Scruggs,  190  U.  S.  533,  47  L.  ed. 
1165,  23  Sup.  Ct.  Rep.  710. 


to  disaffirm  the  contract  and  recover  the 
goods,  if  no  innocent  third  party  would  be 
affected.  Donaldson  v.  Farwcll,  93  U.  S. 
631,  23  L.  ed.  993.  Controversy  between 
assignee  in  bankruptcy  and   vendor. 

And  where  a  purchaser  was  insolvent  at 
the  time  of  sale  and  delivery,  and  the  pur- 
chase was  made  with  the  design  to  defraud 
the  vendor,  it  was  held  that  he  could  set 
the  sale  aside,  even  against  an  assignee  for 
creditors.  Longdale  Iron  Co.  v.  Swift's 
Iron  &  Steel  Works,  91  Ky.  191,  15  S.  W. 
183.  The  court  said:  "If  an  individual 
creditor,  in  good  faith,  were  to  buy  a  piece 
of  property  from  his  debtor  in  payment  of 
the  indebtedness,  he  would  be  a  purchaser 
for  value,  which  would  preclude  antecedent 
equities  of  which  he  had  no  notice." 

A  vendor  was  held  entitled  to  recover 
goods  sold,  where  the  purchaser  was  insol- 
vent and  bought  the  goods  with  a  fraudu- 
lent intent  not  to  pay.  This  was  held  as 
against  an  assignee  for  creditors  of  the  pur- 
chaser. Belding  Bros.  v.  Frankland,  8  Lea, 
67,  41  Am.  Rep.  630. 

And  the  vendor  of  goods  was  held  en- 
titled to  reclaim  them  from  the  assignee  in 
bankruptcy  of  the  purchaser,  where  the 
goods  were  bought  with  the  intention  of  not 
paving  for  them.  Load  v.  Green,  15  Mees. 
&  W.  216,  15  L.  J.  Exch.  N.  S.  113,  10  Jur. 
163. 

Where  defendant  was  insolvent  at  the 
time  of  making  a  purchase,  it  was  held  not 
equivalent  to  his  having  an  intention  not  to 
pay.  But  where  a  purchaser  was  insolvent, 
and  conceived  the  intention  of  not  paying 
for  the  goods  purchased,  and  fraudulently 
concealed  the  fact,  the  vendor  was  entitled 
to  rescind  the  sale.  Skinner  v.  Michigan 
Hoop  Co.  119  Mich.  467,  75  Am.  St.  Rep. 
413,  78  X.  W.  547. 

And  in  Redington  v.  Roberts,  25  Vt.  686, 
it  was  said  that,  if  an  insolvent  vendee  pur- 
chased with  a  preconceived  intention  not  to 
pay,  the  vendor  could  rescind.  But  "in 
this  case,  there  is  no  pretense  of  any  fraud- 
ulent representations  made  at  the  time  of 
tlip  purchase;  and  the  fact  of  the  insolvency 
of  the  vendees  at  the  time  of  making  tlie 
contract  and  giving  the  order  is  not  found; 
44  L.R.A.(N.S.) 


much  less,  that  there  was  a  preconceived 
design  on  their  part  not  to  pay  for  them." 

And  in  Lyons  v.  Briggs,  14  R.  I.  224,  51 
Am.  Rep.  372,  where  it  was  not  alleged  that 
the  buyer  did  not  intend  to  pay  when  he 
bought,  but  only  that  he  falsely  and  fraud- 
ulently asserted  that  he  could  be  safely 
trusted,  it  was  held  insufficient  on  demurrer. 

In  quite  a  few  text-books  and  in  some 
cases,  the  rule  is  stated  that  a  purchase 
with  the  intent  not  to  pay  is  a  fraud  and 
the  vendor  is  entitled  to  rescind.  In  most 
of  these  cases  the  purcliaser  was  insolvent, 
but  this  w^as  not  noticed  in  some  cases, 
which  state  the  rule  as  though  it  was  not 
necessarv  to  notice  the  fact  of  insolvencv, 
and  which  hold  that  the  predetermination 
not  to  pay  constitutes  the  fraud.  It  is  be- 
lieved that  the  rule  in  some  cases  is  stated 
unwittingly,  without  considering  that  there 
are  many  cases  that  require  the  rule  to  be 
stated  in  the  form,  "where  an  insolvent 
purchases  goods  with  the  intent  not  to  pay, 
etc."  Some  of  them  evidently  intend  to 
hold  that  it  is  not  necessary  to  require  that 
the  purchaser  be  insolvent.  This  may  be 
accounted  for  by  the  fact  that  the  pur- 
chaser is  generally  execution  proof,  and  re- 
sort is  had  to  replevin  or  trover. 

So,  where  goods  were  purchased  with  in- 
tent not  to  pay  for  them,  it  was  held  that 
the  vendor  could  repudiate  the  sale  and  re- 
cover the  goods  in  replevin.  Dow  v.  San- 
born, 3  Allen,  181.  The  court  said:  "In 
such  a  case,  the  fraudulent  party  pretends 
to  be  a  purchaser  when  he  is  not,  but  is  in 
fact  attempting  to  obtain  possession  of  the 
property  of  another  dishonestly,  with  a 
view  to  deprive  him  of  it  without  consider- 
ation. As  far  aa  the  buyer  is  concerned, 
the  whole  sale  is  a  mere  fiction,  a  delusion 
imposed  upon  the  seller  to  induce  him  to 
part  with  the  possession.  If  it  be  said  that 
a  mere  intention  does  not  constitute  a 
fraud,  the  answer  is  that  the  purchase  with 
such  a  fraudulent  intention  is  a  fraudulent 
act.  In  its  moral  quality,  it  is  hard  to  dis- 
tinguish it  from  a  larceny."  The  statute 
of  Massachusetts  subjects  a  purchaser  who 
intends  not  to  pay  to  imprisonment. 

A  purchase  of  personal  property  with  the 
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Where  one  brings  ©dfyersary  proceedings 
to  take  the  possession  of  trust  property 
from  iUo»c  entitled  to  it,  in  order  that  lie 
may  distribute  it  to  those  who  claim  ad- 
versely, and  fails  in  his  purpose,  such  pcr- 
Mn  cannot  demand  reimbursement  of  his 
e\(>enses,  out  of  the  trust  fund  or  contribu- 
tion, from  those  whose  property  he  sought 
to  misappropriate. 

Hobbs  V.  McLean,  117  U.  S.  567,  29  L.  ed. 
940,  6  Sup.  Ct.  Rep.  870;  Smith  v.  Au  Ores 
Twp.  9  L.R^.(N.S.)  876,  80  C.  C.  A.  145,  150 
Fed.  257;  Re  Screws,  147  Fed.  989;  Re 
Iowa  Falls  Mfg.  Co.  140  Fed.  527;  Re  An- 
ders Push  Button  Teleph.  Co.  136  Fed.  995; 
Re  Hinckel  Brewing  Co.  124  Fed.  702;  Re 
Itt,  45  C.  C.  A.  32,  3  N.  B.  X.  Rep.  386,  105 
Fed.  754;  Re  Ft.  Wayne  Electric  Corp.  94 
Fed.  109. 


Sanborn,  Circuit  Judge,  delivered  the 
npinion  of  the  court: 

Louis  R.  Hough  entered  upon  the  business 
of  buying  and  selling  hogs  at  I3es  Moines, 
Iowa,  in  the  spring  of  1905,  with  a  capital 
of  $100  and  a  debt  of  $2,000,  and  continued 
in  tliis  business  until  on  June  26,  1908,  he 
had  accumulated  property  worth  $20,000 
and  debts  exceeding  $100,000,  when  he  was 
adjudged  a  bankrupt  on  an  involuntary  pe- 
tition filed  during  the  afternoon  of  that  day. 
A  receiver  then  appointed  took  possession 
of  nine  car  loads  of  hogs  which  had  been 
shipped  to  Hough  by  vendors  from  different 
towns  in  Iowa  on  the  preceding  day,  and  had 
arrived,  been  received,  and  accepted  by  him 
in  Des  Moines  on  that  day.  By  order  of  the 
court  the  receiver  sold  the  hogs  as  perishable 


intent  not  to  pay  the  purchase  price  was 
held  to  be  a  fraud  on  the  seller.  Ditton  v. 
Pufcell,  21  N.  D.  648,  36  L.R.A.(N.S.)  149, 
132  N.  W.  347.  In  this  case  the  purchaser 
apparently  ivas  not  insolvent,  but  gave  a 
check  for  horses  bought  at  auction,  intend- 
ing to  use  notes  of  the  vendor  that  had  been 
discharged  by  bankruptcy. 

A  complaint  in  an  action  of  deceit  was 
held  sufTicient  where  it  alleged  that  the  de- 
fondant,  intending  to  deceive  and  defraud 
plaintiffs,  purchased  on  credit  certain  goods, 
intending  not  to  pay  for  the  same.  The  sec- 
ond count  also  charged  that  defendant  rep- 
rc^sented  that  he  intended  to  pay.  The  de- 
fense on  demurrer  was  that  this  was  only 
a  promise  to  pay  in  the  future,  that  no  false 
representations  were  made  or  relied  upon; 
but  it  was  held  that  the  concealment  of  the 
intent  not  to  pay  involved  a  false  repre- 
sentation of  an  existing  fact.  Swift  v. 
Rounds,  19  R.  I.  627,  33  L.R.A.  561,  61  Am. 
St  Rep.  791,  35  Atl.  45. 

And  where  a  purchaser  had  no  intention 
of  paying  for  gcKxls  bought,  it  was  held  to 
be  such  fraud  as  would  entitle  the  seller  to 
avoid  the  sale,  although  there  was  no  fraud- 
ulent misrepresentation  or  false  pretenses 
on  the  part  of  the  purchaser.  Bugg  v. 
Wertheimer-Schwartz  Shoe  Co.  64  Ark.  12, 
40  S.  W.  134.  The  court  said:  "A  purchase 
of  goods  by  one  who  at  the  time  intends  not 
to  pay  for  them  is  such  a  fraud  as  will  en- 
title the  seller  to  avoid  the  sale,  although 
there  was  no  fraudulent  misrepresentations 
or  false  pretenses."  The  purchaser  failed 
in  business  shortly  after  this  purchase. 

And  where  a  buyer  of  goods  made  the 
purchase  with  the  intention  not  to  pay  for 
the  same,  it  was  held  to  be  a  fraud  as  be- 
tween buyer  and  seller,  and  passed  no  title. 
Farwell  v.  Hanchctt,  —  111.  — ,  9  N.  E.  58. 
The  buyer  was  insolvent,  but  this  was  not 
noticed. 

In  an  action  of  replevin  by  the  vendor,  it 
was  held  that  a  purchase  of  property  made 
with  the  intention  not  to  pay  for  it  was  a 
fraud  as  between  seller  and  buyer,  and 
passed  no  title  and  that  the  fraudulent  in- 
tent might  be  found  from  subsequent  acts 
of  the  purchaser.  Bowen  v.  Seliuler,  41 
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111.  192.  The  failure  to  return  the  money 
received  was  held  to  prevent  a  recovery  in 
this  action.     Insolvency  was  not  discussed. 

Where  a  car  load  of  wheat  was  purchased, 
and  it  was  alleged  that  the  purchaser  in- 
tended not  to  pay  for  it,  and  that  no  title 
passed,  it  was  held  that  the  question  as  to 
whether  or  not  the  vendee  intended  to  pay 
was  one  for  the  jury.  Wabash,  St.  L.  &  P. 
R.  Co.  V.  Shryock,  9  111.  App.  323.  The 
court  said:  "The  purchase  of  property  made 
with  the  intention  not  to  pay  for  it  is 
fraudulent,  and  as  between  buyer  and  seller 
no  title  passes;  and  the  fraudulent . intent 
may  be  found  from  the  acts  of  the  purchaser 
subsequent  to  the  sale."  The  purchaser 
made  an  assignment  for  creditors. 

And  where  a  party  purchased  goods  with 
the  intention  at  the  time  not  to  pay,  it  was 
held  that  the  vendor  could  recover  the 
goods  on  the  ground  of  fraud.  Hanchett  v. 
Mansfield,  16  111.  App.  407. 

If  a  purchaser  obtained  credit  for  goods, 
with  a  preconceived  intention  not  to  pay 
for  them,  it  was  held  that  the  vendor  would 
have  the  right  to  rescind  the  sale,  and  if  a 
subpurchaser  co-operated  in  the  fraud  the 
goods  could  be  taken  from  him.  King  v. 
Brown,  24  111.  App.  579. 

And  where  a  purchaser  of  goods  obtained 
the  same  with  the  intention  of  never  paying 
for  them,  it  was  held  to  be  a  fraud  author- 
izing a  rescission  of  the  contract  and,  the 
taking  the  goods  from  a  third  party, — a 
firm,  a  member  of  which  had  notice  of  the 
fraud.  Huthmacher  v.  Lowman's  Sons,  66 
111.  App.  448. 

In  Curme  v.  Rauh,  100  Ind.  247,  it  was 
held  that  the  evidence  showed  a  sale  for 
cash,  and  that  it  was  unpaid,  that  the  goods 
were  bought  with  the  design  of  not  paying 
for  them,  and  that  the  defendants — mort- 
gagees of  the  buyer — were  not  bona  fide 
purchasers  for  value. 

The  fraudulent  purchasing  and  obtaining 
of  goods  with  an  intention  of  never  paying 
for  them  is  held  to  render  the  sale  void  at 
the  option  of  the  seller,  unless  the  goods 
have  passed  to  an  innocent  holder  for  value, 
in  Mears  v.  Waples,  3   Houst.    (Del.)    681. 
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property  on  the  next  day,  and  realized  from 
five  car  loads  that  had  been  shipped  by  J.  C. 
Piles  &  Companyi  a  copartnership,  $4,926.63, 
from  one  car  load  that  had  been  shipped  by 
Rose  &  Snider,  a  copartnership,  $787.75, 
from  one  car  load  that  had  been  shipped 
by  Matt  Johnson  $1,023,  and  from  one  car 
load  that  had  been  shipped  by  David  Hors- 
man  $980.37.  The  five  vendors  intervened 
in  the  proceeding  in  bankruptcy,  and  prayed 
that  the  moneys  thus  obtained  by  the  re- 
ceiver be  paid  over  to  them  (1)  on  the 
ground  that  their  respective  sales  of  these 
hogs  to  Hough  were  induced  by  false  repre- 
sentations of  his  financial  success,  and  by 
fraudulent  concealment  of  his  insolvency, 
and  (2)  because,  when  he  bought  the  hogs, 
he  intended  not  to  pay  for  them.    J.  G.  Piles 


&  Company  and  Matt  Johnson  also  claim 
that  they  never  sold  to  Hough  the  hog^ 
which  they  shipped  to  him.  But  the  referee 
and  the  court  below  both  found  that  they 
made  these  sales,  and  a  careful  perusal  of 
the  evidence  has  convinced  that  this  finding 
was  right.  The  referee  also  found  that  none 
of  the  sales  was  induced  by  fraudulent  rep- 
resentations or  concealment,  that  Hough 
was  insolvent  when  he  purchased  the  hogs, 
but  that  there  was  an  absence  of  any  intent 
on  his  part  not  to  pay  for  them,  and  he  con- 
sequently denied  the  prayers  of  the  inter- 
veners. The  district  court  reversed  this  con- 
clusion, and  ordered  the  trustee  to  pay  the 
proceeds  of  the  sale  of  the  hogs  to  the  re- 
spective vendors,  less  $65  expenses  of  yard- 
age and  feed,  the  statutory  percentages  of 


The  purchaser  had  failed  in  business  after 
the  purchase. 

Wool  was  purchased,  with  knowledge  by 
the  purchaser  of  the  insolvency  of  his  firm, 
and  w^ith  a  preconceived  design  not  to  pay 
for  it,  and  it  was  started  through  the  proc- 
ess of  manufacture.  The  purchasers  as- 
signed for  creditors.  It  was  held  that 
plaintiff  could  rescind.  Joslin  v.  Cowee,  60 
^arb.  48.  The  court  said:  "Cowee,  the  de- 
fendant, not  only  took  the  wool  in  question 
from  the  assignees  of  Alden,  Frink,  &  Co. 
as  trustees,  and  not  as  absolute  purchasers, 
on  the  day  they  got  their  assignment  of 
the  same,  but  before  he  paid  anything  there- 
on, or  became  liable  for  wages,  he  was 
served  with  full  notice  of  the  plaintiff's 
claim,  and  of  the  fraud  by  which  the  wool 
was  obtained.  He  was  not  a  bona  fide  pur- 
chaser, and  can  claim  no  protection  as 
such." 

And  the  title  of  the  vendor  is  held  su- 
perior to  the  claim  of  a  creditor  of  the  ven- 
dee who  has  levied  an  attachment  or  execu- 
tion on  the  property. 

In  Hart  v.  Moulton,  104  Wis.  349,  76  Am. 
St.  Rep.  881,  80  N.  W.  599,  where  a  recov- 
ery in  replevin  from  the  sheriff,  who  had 
levied  on  property  recently  purchased, 
might  have  been  had  on  the  ground  of  fraud 
and  false  representation  bv  the  purchaser, 
and  on  the  ground  that  the  purchase  was 
made  with  the  intent  not  to  pay,  the  court 
distinguished  between  the  two  causes  of  ac- 
tion, and  said:  "In  such  circumstances  the 
law  will  not  permit  the  wrongdoer  to  profit 
by  his  fraud,  if  the  wronged  party  other- 
wise elect,  saving  the  rights  of  innocent 
third  persons.  The  latter  [t.  e.,  with  in- 
tent not  to  pay]  is  complete  by  the  purchase 
of  property,  the  transaction  being  charac- 
terized by  a  secret,  definitely  formed  intent 
on  the  part  of  the  purchaser  never  to  pay 
for  the  subject  of  the  purchase.  While 
false  representations  to  obtain  possession 
of  the  property,  and  insolvency  of  the  pur- 
chaser, are  evidence  bearing  on  the  exist- 
ence of  the  fraudulent  intent,  neither  of 
such  elements  is  essential  to  a  cause  of  ac- 
tion to  recover  back  the  property.  They 
are  evidentiary  facts  tending  to  show  the 
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fraudulent   purpose   not   to   pay.    That   is 
all." 

In  an  action  of  replevin  to  recover  goods 
which  were  purchasea  with  no  intent  on  the 
part  of  the  purchaser  to  pay,  who  fraudu- 
lently induced  the  owner  to  sell  the  goods 
on  credit,  it  was  held  that  plaintiff  could 
disafilrm  the  contract  and  recover  the  goods 
or  their  value,  as  against  an  attaching 
creditor.  Taylor  t.  Mississippi  Mills,  47 
Ark.  247,  1  8.  W.  283.  The  court  said: 
"The  final  test  is  a  preconceived  intention 
to  get  the  goods  without  paying  for  them, 
and  not  a  mere  legal  or  constructive  fraud." 

The  purchajse  of  goods  by  an  insolvent 
with  the  intention  not  to  pay  for  the  same 
was  held  fraudulent,  in  Oswego  Starch  Fac- 
tory V.  Lendrum,  57  Iowa,  573,  42  Am.  Rep. 
53,  10  N.  W.  900,  and  such  purchase  en- 
titled the  vendor  to  reclaim  the  goods  as 
against  an  attaching  creditor. 

A  purchaser  of  whisky  was  insolvent,  and 
placed  the  warehouse  receipts  in  the  hands 
of  a  broker.  It  was  held  that  the  purchase 
was  with  intention  not  to  pay.  The  ven- 
dor's rights  were  superior  to  those  of  as 
attaching  creditor.  Carstairs  t.  Charles  A. 
Kelley  Co.  17  Ky.  L.  Rep.  309,  29  S.  W.  622. 

And  where  a  purchaser  fraudulently  ob- 
tained possession  of  chattels,  with  intent 
never  to  pay  for  them,  it  was  held  that  the 
plaintiff  could  replevy  as  against  an  at- 
taching creditor.  Wiggin  v.  Day,  9  Gray, 
97. 

An  insolvent  purchaser  obtained  goods 
with  a  preconceived  design  not  to  pay  for 
them.  In  a  contest  between  the  vendor  and 
the  sheriff,  who  had  levied  an  execution,  it 
was  held  that  the  vendor  was  entitled  to  go 
to  the  jury  on  fraud.  Ash  v.  Putnam,  1 
Hill,  302. 

Sheep  were  sold  for  cash,  but  (on  being 
driven  9  miles)  a  check  was  given  when 
the  purchaser's  account  was  overdrawn.  On 
the  day  the  sheep  were  delivered,  the  pur- 
chaser confessed  judgment  in  favor  of  an- 
other, and  levy  was  made  on  the  sheep.  The 
officer  brought  an  action  for  wrongful  res- 
cue, and  it  was  held  that  the  question 
whether  or  not  the  purchase  was  made  with 
the  preconceived  design  not  to  pay  was  one 
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tne  referee  and  trustee  upon  these  proceeds, 
$300  attorneys'  fees,  and  the  unpaid  charges 
due  to  the  railroad  companies  for  the  trans- 
portation of  the  hogs  to  Des  Moines.  From 
this  order  the  trustee  appealed,  on  the 
ground  that  the  evidence  did  not  sustain 
the  finding  of  any  fraudulent  representation 
or  concealment,  or  of  any  intent  not  to  pay 
for  the  hogs  hy  Hough;  and  the  vendors 
challenge  the  order  by  a  petition  for  review, 
because  the  payment  of  the  freight  charges 
amd  the  fees  of  the  officers  and  attorneys 
out  of  the  proceeds  of  their  hogs  is  unau- 
tiiorized  by  law. 

A  vendor  who  sells  personal  property  to 
an   insolvent   vendee  who,   at  the   time  he 
buys,  does  not  intend  to  pay  for  it,  may  re- 1 
scind  the  sale  and  recover  the  property  or  its 


proceeds  from  anyone  but  an  innocent  pur- 
chaser, and  neither  a  receiver  nor  a  trustee 
in  bankruptcy  is  such  a  purchaser.  A  de- 
cisive question  in  the  case  therefore  is :  Did 
Hough  intend  not  to  pay  for  these  hogs 
when  he  bought  them?  They  were  shipped 
to  him  at  Des  Moines  from  different  stations 
in  Iowa  on  the  afternoon  of  June  25,  1908, 
without  any  agreement  that  specified  '  the 
price  at  which  Hough  should  buy  and  pay 
for  them,  because  the  shippers  knew  that  he 
was  buying  hogs,  and  they  wanted  to  send 
them  to  him  that  day.  He  was  out  of  the 
city  of  Des  Moines,  and  there  was  no  one 
at  his  office  who  could  specify  a  price.  They 
were  unloaded,  watered,  and  fed  at  Hough's 
yards  in  Des  Moines  by  his  employees  dur- 
ing the  night  of  June  25  and  the  morning  of 


for  the  jury.  Bristol  v.  Wilsmore,  1  Barn. 
&  C.  515,  2  Dowl.  &  R.  756,  1  L.  J.  K.  B. 
178,  25  Revised  Rep.  488. 

And  where  the  vendor  brought  suit  to  re- 
cover possession  of  property  on  the  ground 
that  it  was  obtained  by  the  purchaser 
through  his  false  and  fraudulent -misrepre- 
sentations, and  that  he  was  insolvent  and 
intended  not  to  pay,  it  was  held  that  it  was 
not  necessary  to  prove  th&  latter,  as  proof 
of  one  cause  of  action  would  be  sufficient. 
Reid  V.  Cowduroy,  79  Iowa,  169,  18  Am.  St. 
Rep.  369,  44  N.  W.  351. 

And  where  a  purchaser  bought  with  the 
knowledge  that  he  was  insolvent  and  with 
intention  not  to  pay,  it  was  held  that  the 
vendor  would  be  entitled  to  rescind  the  sale 
if  he  tendered  the  consideration  received. 
Wm.  S.  Merrill  Chemical  Co.  v.  Nickells,  66 
Mo.  App.  678.  As  there  was  no  evidence  of 
rescission  in  this  case,  a  peremptoi^  instruc- 
tion to  find  for  defendant  was  held  proper. 

A  special  verdict  was  defective  in  failing 
to  determine,  whether  a  purchase  was  made 
by  concealing  insolvency  and  with  the  in- 
tention not  to  pay.  But  a  new  trjal  was 
denied,  as  the  jury  found  that  a  subpur- 
chaser was  for  value  and  in  good  faith  and 
without  notice  of  fraud.  Waterbury  v.  Mil- 
ler, 13  Ind.  App.  197,  41  N.  E.  383. 

In  Truxton  v.  Fait  &  S.  Co.  1  Penn. 
(Del.)  483,  73  Am.  St.  Rep.  81,  42  Atl. 
431,  it  was  said:  "Nor  will  the  fraudu- 
lent purchasing  and  obtaining  of  goods  with 
an  intention  of  never  paying  for  them  of  it- 
self render  the  contract  of  sale  absolutely 
void,  even  as  between  the  seller  and  buyer; 
yet  it  will  render  it  voidable  at  the  election 
of  the  seller,  but  if  the  goods  are  sold  by 
such  fraudulent  buyer  to  an  innocent  third 
party  for  value,  the  latter  will  take  and 
hold  them  by  a  valid  title."  See  also  Eng- 
land v.  Forbes,  1  Houst.  (Del.)  301,  31  Atl. 
895. 

In  Kearney  Mill.  &  Elevator  Co.  v.  Union 
P.  R.  Co.  97  Iowa,  719,  69  Am.  St.  Rep.  434, 
66  N".  W.  1059,  it  was  said :  "But  it  is  well 
settled  that  when  goods  are  sold  on  credit 
the  seller  has  the  right  to  rely  on  the  pre- 
sumption that  the  buyer  intends  to  perform 
his  obligations  by  paying  for  the  goods; 
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and  if  the  latter  then  has  a  secret  intention 
not  to  make  payment,  that  intent,  and  his 
failure  to  disclose  it,  will  entitle  the  seller 
to  rescind  the  sale  and  recover  the  goods, 
even  though  they  have  passed  into  the  pos- 
session of  the  buyer." 

In  P.  Cox  Shoe  Co.  v.  Adams,  105  Iowa, 
402,  76  N.  W.  316,  it  was  said:  "The  de- 
fendant A.  A.  Adams  is  charged  by  each 
vendor  with  purchasing  the  goods  with  a 
secret  intention  of  not  paying  therefor,  and 
of  executing  the  mortgages  as  a  part  of  that 
scheme.  If  he  had  such  an  intent,  and 
failed  to  disclose  it,  this  would  be  a  fraud 
on  the  vendor,  owing  to  which  the  sale 
could  be  rescinded." 

In  Atlas  Shoe  Co,  v.  Bechard,  102  Me. 
197,  10  L.R.A.(N.S.)  245,  66  Atl.  390,  it 
was  said:  "When  at  the  time  of  the  pur- 
chase of  the  goods  there  is  an  intent  never 
to  pay  for  them,  the  sale  may  be  avoided 
for  fraud,  although  no  false  and  fraudulent 
representations  are  made  by  the  purchaser." 

In  Ross  V.  Miner,  67  Mich.  410,  35  N.  W. 
60,  it  was  said:  "On  the  other  hand,  if 
they  bought  the  teas  of  plaintiffs  with  the 
intent  never  to  pay  for  them,  but  to  swal- 
low them  and  all  their  other  property  by 
this  mortgage  to  Nichols,  even  though  his 
debt  was  a  valid  one,  it  would  be  a  fraud 
upon  plaintiffs  which  would  avoid  the  sale 
of  the  teas." 

In  Bigelow  v.  Heaton,  6  Hill,  44,  where  a 
purchaser  attempted  to  defraud  the  carrier 
of  freight,  it  was  said:  "It  is  well  settled 
that  where  a  vendee  obtains  goods  with  an 
intent  not  to  pay  for  them,  this  is  a  fraud 
which  avoids  the  contract  at  the  election  of 
the  vendor,  who  may  treat  the  defendant 
as  a  wrongdoer,  and  recover  the  goods  spe- 
cificallv." 

In  Piicher  v.  Levino,  80  Hun,  400,  30  N. 
Y.  Supp.  315,  it  was  said:  "The  purchase  of 
property  with  the  preconceived  intent  not 
to  pay  therefor  is  fraud." 

In  Jones  v.  Jones,  40  Misc.  360,  82  N.  Y. 
Supp.  325,  it  was  said:  "In  the  purchase  of 
goods  without  intending  to  pay,  the  fraud 
does  not  arise  from  the  fact  that  the  prom- 
ise is  not  kept,  but  from  the  fact  that  it 
was   made   for   the   purpose  of   defrauding. 


8 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Apb., 


June  26,  1908,  and  they  were  accepted  by 
Hough,  and  the  price  was  fixed  and  entered 
upon  his  books,  with  one  or  two  exceptions, 
in  whicn  it  was  not  named  at  all,  during  the 
forenoon  of  June  26,  1908.  Hough  had  then 
been  insolvent,  and  had  been  aware  of  that 
fact  for  many  months.  Between  October  1, 
1907,  and  June  26,  1908,  he  had  bought  hogs 
the  purchase  price  of  which  amounted  to 
$1,556,666;  but  he  had  lost  money  during 
each  month, — in  October,  $4,864.21;  in  No- 
vember, $3,326.31;  in  December,  $9,785.35; 
in  January,  $8,297.61 ;  in  February,  $453.65 ; 
in  March,  $11,889.80;  in  April,  $14,298.75; 
in  May,  $16,091.43.  He  knew  that  he  had 
been  and  was  losing  money;  but  he  was 
trading  on  a  falling  market,  and  he  was 
hoping  to  retrieve  his  losses  upon  a  rising 


one.  He  had  managed  to  continue  in  this 
business  by  these  means.  He  paid  the  Cen- 
tury Savings  Bank  of  Des  Moines  $1  per 
thousand  for  exchange.  He  purchased  hogs 
by  the  use  of  the  tclephont?  in  the  country, 
and  caused  them  to  be  shipped  to  his  yards 
at  Des  Moines,  where  he  sorted  and  graded 
them,  and  immediately  shipped  them  to  the 
purchasers  from  him  in  other  states.  He 
generally  attached  the  bills  of  lading  to 
sight  drafts  on  the  purchasers,  and  depos- 
ited them  with  the  bank,  which  immediately 
gave  him  credit  for  the  amounts  of  these 
drafts.  The  money  he  obtained  in  this  way 
he  did  not  use  to  pay  the  vendors  from 
whom  he  had  purchased  the  hogs  that  pro- 
duced this  money;  but  he  used  it  to  pay 
the   most    pressing   vendors    of   hogs    from 


and  with  an  intention  not  to  perform,  and 
that  the  other  party  is  led  to  believe  that 
it  is  made  for  ordinary  business  purposes, 
whereas  in  fact  is  is  made  for  the  sole  pur- 
pose of  defrauding." 

In  Parker  v.  Byrnes,  1  Low.  Dec.  539, 
Fed.  Cas.  No.  10,728,  it  was  said;  "I  take 
it  to  be  the  law  of  Massachusetts,  which 
governs  this  contract,  that  a  fraudulent 
misrepresentation  by  the  buyer,  relied  on 
bv  the  seller,  will  avoid  the  sale.  And  a 
purchase  of  goods  with  a  distinct  intention 
not  to  pay  for  them  will  have  a  like  effect. 
This  doctrine  has  been  denied  in  some  other 
states,  but  is  adhered  to  in  this  common- 
wealth." 

In  Reid  v.  Cowduroy,  79  Iowa,  169,  18 
Am.  St.  Rep.  359,  44  N.  W.  351,  the  court 
said:  "Where  goods  are  sold  there  is  a 
promise,  expressed  or  implied,  on  the  part 
of  the  buyer,  to  pay  for  them ;  and  the  seller 
has  a  right  to  rely  upon  the  presumption 
that  the  buyer  intends  to  perform  his  ob- 
ligations by  making  payment.  Therefore, 
if  the  latter  entertains  a  secret  intent  to 
not  make  payment,  that  intent,  and  his  fail- 
ure to  disclose  it,  constitute  such  a  fraud 
as  will  entitle  the  seller  to  rescind  the 
sale." 

In  Re  Hamilton  Furniture  A  Carpet  Co. 
9  Am.  Bankr.  Rep.  65,  117  Fed.  774,  it  was 
said :  "It  is  well  settled  that  where  a  party, 
by  fraudulently  concealing  his  insolvency 
and  his  intent  not  to  pay  for  goods,  induces 
the  owner  to  sell  them  to  him  on  credit, 
the  seller,  if  no  innocent  third  party  has 
acquired  an  interest  in  them,  is  entitled  to. 
disaffirm  the  contract  and  recover  the  goods. 
Donaldson  v.  Farwell,  93  U.  S.  631,  23  L. 
ed.  993.  This  is  but  a  modern  application 
of  that  ancient  doctrine  that  where  a  party, 
by  false  representations  as  to  his  solvency, 
knowingly  made,  induces  the  owner  of 
goods,  who,  in  ignorance  of  their  falsity, 
relies  upon  such  representations,  to  sell 
them,  he  is  entitled  to  disaffirm  the  contract 
and  recover  the  goods." 

In  Henshaw  v.  Bryant,  6  111.  97,  it  was 
said:  "I  have  looked  into  all  of  the  cases 
on  this  subject,  to  which  we  have  access, 
and  1  find  the  rule  clearly  deducible  from 
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them  to  be  that  where  a  person,  who  knows 
himself  to  be  insolvent,  by  means  of  fraud- 
ulent pretenses  or  representations,  obtains 
possession  of  goods  under  a  pretense  of  pur- 
chase, with  the  intention  not  to  pay  for 
them,  but  with  the  design  to  cheat  the  ven- 
dor out  of  them,  a  court  of  chancery  will 
set  aside  the  sale,  and  order  a  return  of 
the  goods,  if  they  have  not  passed  into  the 
hands  of  a  bona  fide  purchaser;  or  the  ven- 
dor may  bring  replevin  or  trover  for  them." 

In  People  ex.  rel.  Ellis  v.  Healy,  128  111. 
9,  15  Am.  St.  Rep.  90,  20  N.  E.  692,  it  was 
said:  "It  is  true  that  the  purchase  of  goods 
by  one  who  at  the  time  never  intends  to 
pay  for  them  is  such  a  fraud  as  will  entitle 
the  vendor  to  rescind  the  sale,  although 
there  were  no  fraudulent  representations 
or  false  pretenses." 

In  Reed  v.  Pinney,  35  111.  App.  610,  the 
court  said:  "The  vendee  may  also  be  guilty 
of  a  fraud  which  will  entitle  the  vendor  to 
rescind,  without  making  any  false  state- 
ments whatever,  if,  knowing  that  he  is  in- 
solvent, he  buys  goods  with  the  intention 
not  to  pay  for  them." 

In  J.  J.  Smith  Lumber  Co.  v.  Scott  Coun- 
ty Garbage  Reducing  &  Fuel  Co.  149  Iowa, 
272,  30  L.R.A.(N.S.)  1184,  128  N.  W.  389, 
it  was  said  that  if  insolvency  is  "coupled 
with  an  latent  on  the  part  of  the  purchaser 
never  to  pay  for  the  goods,  or  if  the  natural 
and  probable  result  of  his  act  is  to  defraud 
the  seller,  then  rescission  may  be  had." 

In  Frisbee  v.  Chickering,  115  Mich.  IS,"). 
73  N.  W.  112,  it  was  said:  "But  if  the  pur- 
chaser knows  he  is  insolvent,  and  makes 
the  purchase  with  the  preconceived  nurpos? 
not  to  pay,  the  purchase  is  void,  even 
though  there  may  not  have  been,  at  the 
time  of  the  purchase,  any  fraudulent  repre- 
sentations." 

In  Wilson  v.  White,  80  N.  C.  280,  it  was 
said:  "The  defendant  was  not  bound  to  dis- 
close his  pecuniary  condition  at  the  time  of 
the  sale  if  not  inquired  into,  nor  would  that 
alone,  or  in  connection  with  a  preconceived 
purpose  never  to  pay  for  the  goods,  be  suf- 
ficient, although  very  reprehensible  \\\ 
White,  of  themselves  to  make  the  contract 
voidable   at   the    option    of    the    plaintiffs 
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whom  he  had  previously  purchased.  The 
result  of  this  system  was  that  he  was  unable 
to  pay  promptly  for  the  hogs  which  he  pur- 
chased, and  his  indebtedness  to  vendors 
and  his  delay  in  payment  of  them  constantly 
increased.  During  the  spring  and  summer 
of  1908  he  owed  to  such  vendors  from 
^75,000  to  $100,000.  He  had  no  way  to  pay 
any  of  them,  except  by  buying  more  hogs  of 
others,  and  using  the  money  derived  from 
the  sales  of  their  hogs  for  the  purpose  of 
paying  earlier  vendors.  He  knew  this  con- 
dition of  things  perfectly,  and  strove  to  in- 
crease his  purchases  and  his  sales  in  order 
to  get  money  to  use  in  this  way.  The  bank 
was  not  ignorant  of  his  condition,  and  he 
owed  it  only  about  $1,500  upon  a  note  which 
he  had  given  to  it.     On  June  25,  1908,  h^ 


was  in  Chicago.  His  clerk  and  the  manager 
ot  \v&  business  in  Des  Moines  in  his  absence 
was  H.  M.  Lanterman.  On  June  24,  1908, 
the  Des  Moines  oank  refused  longer  to  honor 
Hough^s  checks,  charged  against  his  credit 
his  note  of  $1,500  which  it  held,  and  re- 
turned the  note  to  Lanterman.  The  latter 
telegraphed  Hough  to  come  home,  where- 
upon Hough  in  Chicago  called  Lanterman 
and  talked  with  him  over  the  telephone  on 
the  morning  of  June  25th.  Lanterman  then 
told  him  that  they  had  failed,  and  to 
Hough's  answer,  "We  can  continue  to  buy 
hogs,"  he  replied:  "We  failed.  The  Cen- 
tury Savings  Bank  have  refused  to  honor 
any  more  checks  signed  by  you  or  I  what- 


ever. 


» 


Hough   arrived  at   Des  Moines   about  5 


But  besides  these  elements  of  fraud  there 
was  evidence  that,  when  asked  in  regard  to 
his  financial  condition,  he  withheld  infor- 
mation, and  gave  plaintiffs  to  confide  in  his 
solvency  by  agreeing  to  pay  on  short  time, 
and  by  artfully  diverting  inquiry  from  the 
neighborhood  to  merchants  in  a  foreign 
pbwe." 

In  Des  Farges  v.  Pugh,  93  N.  C.  31,  53 
Am.  Rep.  446,  it  was  said:  "We  think  the 
principle  to  be  deduced  from  the  authori- 
ties is  that,  in  addition  to  the  mere  fact  of 
concealment  of  his  insolvency  on  the  part  of 
the  buyer,  he  must  be  shown  to  have  done 
some  acts  attending  the  sale,  or  soon  there- 
after, as  tends  to  show  that  at  the  time  of 
the  sale  he  had  the  preconcerted  design  of 
not  paying  for  the  goods  (Wilson  v.  White, 
80  K.  C^  280)  or  to  have  practised  some  de- 
ceit which  put  the  vendor  off  his  guard  and 
induced  him  to  part  with  his  goods." 

//.  No  intention  of  paying. 

There  are  quite  a  number  of  cases  where 
the  courts  used  the  expression  "no  intention 
of  paying,"  as  synonymous  with  an  "inten- 
tion not  to  pay."  In  a  few  cases  the  at- 
tention of  the  court  was  called  to  the  misuse 
of  the  term,  and  it  was  promptly  held  that 
they  were  not  synonymous,  and  the  proper 
expression  was  with  the  "intention  not  to 
pay." 

Under  Mass.  Rev.  Stat.  chap.  98,  §  31, 
providing  that  a  creditor  may  charge  the 
debtor  with  fraud  in  taking  the  poor  debt- 
or's oath  where  the  debtor  contracted  the 
debt  with  the  intention  not  to  pay  the  same, 
it  was  held  that  "he  did  not  intend  to  pay 
the  same"  and  "having  no  intention  to  pay 
the  same"  were  not  the  same  as  the  re- 
quirements of  the  statute.  Chamberlain  v. 
Hoogs,  1  Gray,  172.  The  court  said:  "Not 
intending,  or  having  no  intention,  to  do  a 
certain  act,  is  substantially  different  from 
intending,  or  having  an  intention,  not  to  do 
it  The  K>rmer  expression  imports  the  mere 
nonexistence  of  an  intention  to  do  the  act; 
the  latter  imports  the  actual  existence  of  an 
intention  not  to  do  it.  In  the  present  case, 
the  former  expression  is  consistent  with  ut- 
ter thoughtlessness  and  absence  of  all  in- 
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tention  about  payment;  the  latter  is  con- 
sistent only  with  a  purpose  not  to  pay." 

In  order  to  avoid  a  sale  where  there  was 
no  misrepresentation,  it  was  held  that  there 
must  be  a  positive  and  predetermined  in- 
tention entertained  by  the  purchaser,  and 
acted  upon  by  him  at  the  time  of  going 
through  the  forms  of  an  apparent  sale, 
never  to  pay  for  the  goods.  Armstrong  v. 
Lewis,  38  111.  App.  164.  So,  an  instruction 
that  a  purchase  by  one  who  "does  not  in- 
tend to  pay,"  etc.,  was  held  prejudicial  er- 
ror. 

In  Catlin  v.  Warren,  16  111.  App.  418,  it 
was  said:  "The  instruction  says  that  'if  a 
merchant  buys  goods  upon  credit,  without 
intending  to  pay  for  them,  this  is  a  fraud.' 
Whereas  the  rule,  which  we  conceive  to  be 
the  correct  one,  is  that  if  any  vendee  pur- 
chase goods  with  the  preconceived  design,  or 
with  the  intention  at  the  time,  never  to  pay 
for  them,  the  purchase  is  fraudulent.  By 
that  embraced  in  the  instruction,  a  mere 
negative  or  indifferent  state  of  mind  as  re- 
spects payment  constitutes  the  sale  fraud- 
ulent; while  by  the  other,  there  must  be  a 
positive  and  predetermined  intention  never 
to  pay  for  the  goods." 

And  where  a  person  who  was  in  failing 
circumstances  obtained  goods  on  credit, 
with  no  intention  of  paying,  without  dis- 
closing his  condition  to  the  vendor,  it  was 
held  that  the  vendor  would  be  justified  in 
rescinding  the  contract,  and  could  recover 
the  goods  or  their  value  in  trover  from  one 
who  was  not  a  bona  fide  purchaser  for  value. 
Loeb  V.  Flash  Bros.  65  Ala.  526.  In  this 
case  the  goods  were  delivered  at  the  rail- 
road depot  to  the  subpurchaser, — a  credi- 
tor. The  court  said  the  evidence  "tends  to 
show  that  he  did  not  intend  or  expect  to 
pay  for  the  goods." 

A  demand  in  replevin  was  held  unneces- 
sary where  a  purchaser  agreed  to  pay  cash, 
only  as  a  pretense  to  get  possession  of  the 
property,  "that  he  never  intended  to  pay" 
therefor,  and  all  that  he  did  or  said  was  a 
part  of  a  scheme  of  deception  by  which  ho 
intended  to  deprive  plaintiff  of  his  prop- 
erty. Carl  V.  McGonigal,  58  Mich.  567,  25 
N.  W.  616. 
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o'clock  in  the  morning  on  June  26th,  and 
met  Lanterman  before  6.  Many  of  his  cred- 
itors  had  called  and  demanded  payment  the 
day  before.  Lanterman  told  him  this  fact, 
and  all  the  other  facts  which  have  been  re- 
cited. He  met  the  cashier  of  the  bank  about 
9:30;  but  he  did  not  see  him  for  the  pur- 
pose of  arranging  to  continue  in  his  busi- 
ness, nor  did  he  try  to  do  so.  He  went  to 
see  him  for  the  purpose  of  complying  with 
the  demand  of  the  agent  of  A.  G.  Buchanan 
&  Son,  one  of  his  creditors,  from  whom 
Lanterman  had  bought  six  car  loads  of  hogs, 
that  he  had  immediately  sold,  and  for  the 
proceeds  of  which  he  had  given  a  draft  in 
favor  of  the  bank  in  accordance  with 
Hough's  usual  practice.  Buchanan  &  Son 
demanded  that  these  proceeds  should  be  di- 
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verted  from  the  bank  to  pay  them  for  these 
hogs,  and  Hough  and  the  bank  sent  a  tele- 
gram to  the  purchaser  to  accomplish  this 
result. 

From  this  brief  review  of  the  undisputed 
evidence  it  will  be  seen  that  this  was  the 
situation  when  the  hogs  of  the  interveners 
were  bought.  Lanterman  knew  on  the  eve- 
ning of  June  24th,  the  day  before  the  inter- 
veners shipped  their  hogs  to  Hough,  that 
the  bank  would  honor  no  more  checks  of 
Hough  or  of  himself,  that  it  had  appro- 
priated Hough's  credit  there  to  pay  his  note 
to  the  bank,  and  that  Hough  could  not  pay 
for  any  more  hogs.  Lanterman  was  the 
agent  of  Hough  in  charge  of  his  business  at 
Des  Moines,  and  his  knowledge  was,  under 
the  law,  the  knowledge  of  Hough.    On  the 


A  purchase  by  an  insolvent,  ''with  no  in- 
tention on  his  part  of  paying,"  was  held  to 
be  voidable  by  the  vendor,  who  would  be 
entitled  to  rescind  the  sale,  as  against  the 
possession  of  third  persons  holding  such 
property  with  notice  of  the  infirmity  in  the 
title  of  the  buyer.  Wingate  v.  Buhler,  62 
Mo.  App.  418. 

In  an  action  of  replevin  by  a  vendor, 
where  the  purchaser  of  goods  knew  he  was 
insolvent,  and  failed  to  disclose  the  fact, 
and  did  not  intend  to  pay  for  the  goods, 
and  purchased  with  the  intent  to  defraud 
the  vendor,  it  was  held  that  the  vendor  was 
entitled  to  disaffirm  the  sale  if  the  right 
of  an  innocent  party  had  not  intervened. 
Goodman  v.  Sampliner,  23  Ind.  App.  72,  64 
N.  E.  823. 

And  if  a  purchaser  knew  that  he  was  in- 
solvent, and  fraudulently  purchased  the 
goods  ''without  an  intention  of  paying  for 
them,"  it  was  held  that  the  title  remained 
in  the  vendors,  and  did  not  pass  under  a 
deed  of  assignment  made  by  the  purchaser, 
or  to  his  assignee  in  bankruptcy.  Lowry 
V.  Hitch  (Lowry  v.  Dye),  33  Ky.  L.  Rep. 
573,  17  L.R.A.(N.S.)    1032,  110  S.  W.  833. 

A  purchaser  of  goods  was  insolvent,  and 
obtained  the  goods  by  fraudulent  conceal- 
ment, having  no  intention  to  pay  for  them. 
It  was  held  that  the  vendor  could  recover 
them  from  one  who  was  not  a  bona  fide  pur- 
chaser for  value.  McCormick  v.  Joseph,  77 
Ala.  236. 

The  court  said  in  Spira  v.  Homthall,  77 
Ala.  137:  "Though  of  comparatively  mod- 
ern origin,  the  doctrine  is  now  firmly  graft- 
ed on  the  jurisprudence  of  both  England 
and  this  country,  that  a  vendor  induced  by 
misrepresentation  or  fraudulent  conceal- 
ment to  sell  goods  to  a  purchaser  who  is  in- 
solvent and  has  no  intention  to  pay  for 
them  may  disaffirm  the  sale  and  reclaim  the 
goods,  as  against  the  fraudulent  vendee,  or 
any  person  claiming  under  him  with  notice 
of  the  fraud." 

An  instruction  showing  that  a  purchase 
was  voidable  "if  at  the  time  he  did  not  in- 
tend to  pay  for"  the  goods  was  held  not  er- 
roneous. Thomas  v.  Freligh,  9  Mo.  App. 
161.  The  court  said:  '*The  above  clause 
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might  have  been  more  clearly  expressed, 
but  still  the  words  'at  the  time*  qualify  the 
verb  'intend,'  and  do  not  qualify  the  verb 
'pay,'  as  their  position  shows.  The  jury,  it 
must  be  assumed,  applied  the  words  as 
they  stand,  and  thus  understood  them  cor- 
rectly." 

Where  the  vendee  never  intended  to  pay 
for  goods  purchased,  but  sold  them  to  a 
third  party  who  at  the  time  had  knowledge 
of  the  fraud,  it  was  held  that  plaintiff 
could  recover  the  goods  from  such  third 
party.  Reid  v.  Lloyd,  52  Mo.  App.  278. 
The  court  said:  "It  is  true  that  as  a  gen- 
eral rule  the  mere  fact  of  insolvency  of  the 
vendee,  and  that  he  knew  the  same,  is  not 
sufficient  of  itself  to  take  the  case  to  the 
jury,  unless  the  insolvency  is  so  gross  that 
the  evidence  of  it  if  known  to  the  vendee, 
would  authorize  the  inference  that  he  never 
intended  to  pay  for  the  goods,  or  unless 
there  be  substantial  evidence  of  the  other 
circumstances  to  support  the  inference  of 
such  fraudulent  intent." 

And  a  purchase  by  an  insolvent,  "know- 
ing at  the  time  he  is  insolvent,  liot  intend- 
ing to  pay  for  them  at  all,"  was  held  a 
fraud,  and  the  vendor  could  avoid  the  con- 
tract. It  was  further  held  that  the  pur- 
chased could  testify  as  to  his  intent.  Stand- 
ard Oil  Co.  V.  Meyer  Bros.  Drug  Co.  74  Mo. 
App.  449. 

A  purchaser  of  goods  who  failed  to  in- 
form the  vendor  of  his  insolvency,  "not  in- 
tending to  pay  for  it,"  was  held  to  perpe- 
trate a  fraud;  and  the  vendor  could  rescind 
the  contract  and  replevy  the  property. 
Brower  v.  Goodyer,  88  Ind.  572.  In  this 
case  the  court  said:  "In  this  instance  the 
evidence  convincingly  shows  that  the  ap- 
pellant knowingly  and  fraudulently  con- 
cealed his  insolvency,  and  that  he  Wight 
appellees'  property,  intending  to  defraud 
them  and  secure  it  without  paying  them  the 
agreed  price." 

And  where  a  man,  knowing  himself  to  be 
insolvent,  concealed  his  insolvency  from  the 
vendor  of  goods,  and  bouglit  the  same,  "not 
intending  to  pay"  for  the  same,  it  was  held 
to   be   such   a   fraud   as   would   entitle   the 
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morning  of  June  26th,  before  any  of  these 
hogs  were  shipped,  Lanterman  informed 
Hough  of  the  material  part  of  these  facts, 
so  that  the  latter  had  actual  knowledge  of 
them,  uid  before  the  hogs  were  accepted  by 
Hough,  and  before  their  purchase  prices 
were  fixed  or  specified,  he  had  acceded  to  the 
demand  of  Buchanan  &  Son,  and  had  learned 
all  the  facts  that  have  been  set  forth  in  this 
opinion.  • 

It  is  contended,  and  it  is  conceded,  that 
the  insolTency  of  a  purchaser  does  not  prove 
his  intent  not  to  pay  for  the  goods  which  he 
buys.  Many  an  insolvent  obtains  goods  on 
credit,  with  the  honest  intent  to  pay  for 
them,  and  many  times  he  succeeds  in  doing 
so.  It  is  probable  that  Hough  in  this  case 
bought  and  paid  for  hogs  whose  purchase 


price  was  more  than  $1,200,000  while  he  was 
insolvent,  and  he  undoubtedly  intended  to 
pay  for  them  when  he  bought  them  by  buy- 
ing and  selling  the  hogs  of  other  vendors, 
and  appropriating  their  proceeds  to  make 
the  payments,  in  the  hope  that  the  market 
would  change  and  the  losses  he  was  con- 
stantly sustaining  would  change  to  profits. 
As  long  as  vendors  would  sell  to  him  and 
the  bank  would  honor  his  drafts,  such  an 
intent  was  possible,  and  if,  when  the  hogs 
of  these  interveners  were  shipped  and  were 
accepted,  it  had  been  possible  for  Hough  to 
have  continued  to  carry  out  his  scheme,  to 
have  purchased  of  other  vendors,  to  have 
drawn  tne  proceeds  of  the  sales  of  their  hogs 
to  the  bank,  and  to  have  used  them  to  pay 
earlier  vendors,  or  even  if  he  could  have  had 


seller  to  reclaim  the  goods.  Goodman  v. 
Sampliner,  supra. 

And  where  the  purchasers  never  intended 
to  pay  for  goods,  it  was  held  that  the  ven- 
dor could  recover  in  replevin.  Tennessee 
Coaly  Iron  &  R.  Co.  v.  Sargent,  2  Ind.  App. 
458,  28  N.  E.  215.  The  court  said:  "From 
these  facts  the  jury  had  the  right  to  draw 
the  further  inference  that  the  said  iron 
company  never  intended  to  pay  for  the 
goods  which  they  purchased  under  these 
circumstances.  Such  fraudulent  intent  is 
proved  as  fraud  is  established  in  other 
cases.  Jt  is  nearly  always  inferred  from 
the  circumstances  surrounding  the  transac- 
tion under  whidi  it  is  charged  to  have 
been  perpetrated." 

And  where  a  buyer  obtained  goods  by 
misrepresentation  as  to  his  solvency,  it  was 
held  that  it  was  not  necessary  for  the  ven- 
dor to  show  further  that  he  aid  not  intend 
to  pay  for  the  goods.  Reid  v.  Cowduroy, 
79  Iowa,  173,  18  Am.  St.  Rep.  359,  44  N.  W. 
351. 

And  where  the  purchaser  bought  goods 
**without  intending  to  pay"  for  them,  it  was 
held  that  no  title  passed  to  him  which  he 
could  pass  to  his  statutory  assignee.  Kan- 
sas Moline  Plow  Co.  v.  Wayland,  81  Mo. 
App.  305. 

In  Wallace  v.  Cohen,  111  N.  C.  103,  15 
S.  E.  892,  it  was  held  to  be  fraudulent 
where  the  purchaser  was  insolvent,  and 
knew  it  at  the  time  of  his  purchase,  and 
concealed  it,  by  falsely  representing  his  con- 
dition, "not  having  the  intention  of  paying 
for  the  goods  purchased." 

In  Doyle  v.  Mizner,  40  Mich.  160,  it  was 
said:  "A  vendor  may  certainly  protect  him- 
self against  the  fraud  of  an  insolvent  gran- 
tee who  has  not  paid  and  does  not  mean  to 
pay  him. 
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ing. 

In  man^  cases  the  fact  that  the  purchaser 
bad  no  reasonable  expectation  of  paying 
for  the  goods  is  held  equivalent  to  having 
an  intention  not  to  pay.  In  GnxESPiE  v. 
Piles  it  was  held  that  knowledge  on  the 
44  L.RA.(N.S.) 


part  of  an  insolvent  purchaser  that  he 
woijld  not  be  able  to  pay  for  goods  pur- 
chased would  raise  the  conclusive  presump- 
tion that  the  purchase  was  made  with  an 
intent  not  to  pay  for  them. 

And  where  the  purchaser  was  hopelessly 
insolvent  at  the  time  the  purchases  were 
made,  and  the  general  manager  and  agent 
knew  this  fact  when  he  made  the  purchase, 
it  was  held  that  it  was  a  question  for  the 
jury  whether  the  purchase  was  made  with 
the  intent  not  to  pay.  Gratton  &  K.  Mfg. 
Co.  V.  Troll,  77  Mo.  App.  339. 

And  a  purchase  made  with  the  intention 
of  not  paying,  or  with  the  knowledge  that 
the  purchaser  was  insolvent  and  would  not 
be  able  to  pay,  was  held  to  pass  no  title  to 
the  purchaser.  Kraft  v.  Dulles,  2  Cin.  Sup. 
Ct.  Rep.  116. 

In  an  action  of  replevin  to  recover  whisky, 
where  the  purchasers  owed  $20,000,  and 
their  assets  were  not  equal  to  half  that 
amount,  and  they  were  grossly  insolvent, 
and  had  no  funds  on  hand  to  pay  for  thir- 
teen barrels  of  whisky  ordered  as  a  cash 
sale,  it  was  held  that  a  knowledge  on  the 
part  of  the  purchasers  at  the  time  of  mak- 
ing the  purchase,  that  they  would  not  be 
able  to  pay  for  them,  was  the  same  as  an 
intent  not  to  pay.  Strauss  v.  Hirsch,  63 
Mo.  App.  95.  The  burden  was  held  to  be 
on  a  subpurchaser  in  such  a  case  to  show 
good  faith  and  purchase  for  value. 

And  a  purchaser  of  lumber  within  a  week 
after  the  purchase  made  an  assignment  for 
creditors,  having  stated  some  three  weeks 
prior  that  he  would  have  to  assign.  It  was 
held  that  the  purchase  of  the  lumber  was 
with  the  fraudulent  design  not  to  pay,  and 
the  vendor  could  rescind  and  attach  this 
lumber.  Reager  v.  Kendall,  19  Ky.  L.  Rep. 
27,  39  S.  W.  257. 

And  where  a  vendee  bought  goods  with  a 
preconceived  intention  of  never  paying  for 
them,  or  where  he  knew  he  could  never  pay 
for  them,  it  was  held  to  be  a  fraud  en- 
titling the  vendor  to  a  rescission.  Moore  v. 
Hinsdale,  77  Mo.  App.  217. 

A  suit  was  pending  against  a  purchaser 
for  twenty  months  for  more  than  he  was 
worth,  and  he  put  in  no  answer,  but  bought 
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a  reasonable  expectation  that  he  could  have 
continued  to  do  these  things,  the  finding  of 
the  referee  that  he  had  no  intent  not  to  pay 
for  these  hogs  might  have  been  sustained. 

But  he  was  not  in  the  same  financial  or 
mental  condition  when  lie  purchased  of  tlie 
interveners  that  he  had  occupied  when  he 
bought  of  earlier  vendors.  When  he  made 
the  earlier  purchases  he  had  a  reasonable 
expectation  that  he  could  pay  for  the  hogs 
he  purchased  with  the  proceeds  of  hogs  of 
later  vendors  in  the  way  in  which  he  had 
paid  for  other  purchases  for  months.  But 
when  he  bought  of  the  interveners  he  knew 
that  he  had  no  money  or  credit  with  which 
to  pay  for  their  hogs,  that  the  only  way  in 
which  he  could  pay  for  them  was  by  the  pur- 
chase  and  the   sale  of  the  hogs   of   subse^ 


quent  vendors  and  the  appropriation  of  the 
proceeds  of  these  later  purchases  through 
the  bank  to  the  payment  of  the  interveners, 
and  he  knew  that  he  could  not  pay  for  them 
in  that  way  because  subsequent  vendors 
would  not  sell  to  him  after  his  known  fail- 
ure, and  the  bank  would  not  take  his  drafts 
or  honor  his  checks.  In  this  state  of  the 
case  it  is  incredible  that  he  intended  to  pay 
for  these  hogs  when  he  bought  them.  He 
knew  it  was  impossible  for  him  to  pay  for 
them,  and  the  human  mind  is  so  constituted 
that  it  cannot  harbor  a  serious  intent  that 
the  being  it  directs  shall  do  that  which  it 
knows  it  is  impossible  for  it  to  accomplish. 
An  insolvent  buyer  who  knows  at  the  time 
of  his  purchase  that  his  financial  condition 
is  such  that  it  is  and  will  be  impossible  for 


goods  without  saying  anything  about  his 
circumstances.  After  the  purchase,  judg- 
ment was  taken  and  execution  levied  on  the 
goods  purchased.  It  was  held  that  his  con- 
cealing his  condition  was  a  fraud,  and  the 
execution  creditor  could  not  acquire  title 
as  against  the  vendor.  Devoe  v.  Brandt, 
63  N.  Y.  462. 

A  purchaser  was  insolvent,  and  bought 
goods  with  a  view  to  subject  them  to  an 
execution  against  himself.  It  was  held  to 
be  a  fraud,  and  that  the  title  to  the  prop- 
erty was  not  changed.  Durell  v.  Halev,  1 
Paige,  492,  19  Am.  Dec.  444. 

A  purchaser  made  an  assignment  for 
creditors  the  day  after  he  received  the 
goods  bought  by  his  agent.  It  was  held 
that  the  vendor  could  recover  in  trover. 
Mulliken  v.  Millar,  12  R.  I.  290.  The  court 
said:  "It  may  be  that  Millar,  having  be- 
come hopelessly  insolvent,  had  made  up  his 
mind  to  go  on  making  purchases  as  usual, 
intending  not  to  pay  for  them,  but  to  ac- 
cumulate assets  for  his  assignment.  If, 
with  such  mind  and  intention,  Millar  had 
personally  bought  the  oil,  there  can  be  no 
doubt  that  the  plaintiff  would  have  had  the 
right  to  disaffirm  the  sale  for  fraud  and  re- 
claim the  property.  The  transaction  would 
have  clearly  involved  a  preconceived  design 
to  purchase  and  not  to  pay,  which  has  been 
repeatedly  decided  to  be  fraudulent.  And 
can  it  be  held  that  it  was  any  less  a  fraud 
for  Millar  to  allow  his  agent  to  go  on  mak- 
ing the  purchases,  simply  because  he  did 
not  know  what  particular  purchases  the 
agent  was  going  to  make,  or  of  what  par- 
ticular person  the  agent  was  going  to  make 
them,  although  he  knew  generally  that  it 
was  in  the  usual  course  of  the  business  for 
the  agent  to  make  such  purchase?" 

A  vineyard  company  anticipating  failure 
ordered  a  lot  of  goods  so  that  the  same 
might  be  surrendered  to  preferred  credi- 
tors. It  was  held  that  the  vendors  could 
maintain  replevin  as  against  attachments 
bv  these  creditors  who  liad  notice.  Craig 
V.  California  Vineyard  Co.  30  Or.  43,  46 
Pac.  421. 

In  Johnston  v.  Bent,  93  Ala.  160,  9  So. 
581,  it  was  said:  "As  a  general  proposition 
44  L.RA.(N.S.) 


I  sustained  by  the  preponderance  of  author- 
ity, where  a  party,  being  insolvent  or  fi- 
nancially embarrassed,  induces  the  owner  to 
sell  him  goods  on  credit,  having  an  intent 
not  to  pay  for  them,  by  fraudulently  con- 
cealing or  misrepresenting  his  insolvency, 
he  perpetrates  a  fraud  which  entitles  the 
vendor  to  disaffirm  the  contract  and  re- 
cover the  goods  from  him.  .  .  .  Also, 
the  intent  not  to  pay  may  be  presumed 
when  a  party  purchases  goods  on  a  credit 
without  reasonable  expectation  of  being 
able  to  pay  for  them.  This  species  of  fraud 
consists  in  the  concealment  or  misrepre- 
sentation of  his  financial  status  on  the  part 
of  the  buyer,  for  the  dishonest  purpose  of 
concealing  the  want  of  reasonable  expecta- 
tion of  being  able  to  pay,  and  thereby  de- 
ceiving the  seller  as  to  the  existence  of 
this  basis  of  credit." 

And  where  a  buyer  was  insolvent  at  the 
time  of  making  a  contract  of  sale,  and  was 
in  failing  circumstances,  and  conceived  the 
intention  of  not  paying  for  the  goods,  or 
had  no  reasonable  expectation  that  he  could 
do  so,  and  fraudulently  concealed  or  misrep- 
resented the  facts,  it  was  held  that  the 
seller  could  rescind.  Skinner  v.  Michigan 
Hoop  Co.  119  Mich.  467,  76  Am.  St.  Rep. 
413,  78  N.  W.  547. 

And  where  a  purchaser  was  insolvent, 
and  had  no  reasonable  expectation  or  in- 
tention of  paying  for  the  goods,  he  was  held 
to  have  no  title  against  the  vendor.  Davis 
V.  Stewart,  3  McCrary,  174,  8  Fed.  803. 
The  court  said:  "It  is  not  necessary  to  al- 
lege or  show  false  pretense  or  other  direct 
artifice.  When  no  questions  are  asked,  no 
false  pretenses,  no  artifice  resorted  to,  si- 
lence is  not  fraud;  but  concealment  of  in- 
solvency, with  no  reasonable  expectation  of 
paying,  renders  a  sale  fraudulent." 

And  if  property  was  purchased  with  the 
intent  not  to  pay  for  it,  it  was  held  that 
the  property  would  not  pass  to  the  pur- 
chaser. Carnahan  v.  Bailev,  28  Fed.  519. 
The  court  said:  "That  a  contract  for  the 
purchase  of  goods  on  credit,  made  with  in- 
tent on  the  part  of  the  purchaser  not  to  pay 
for  them,  is  fraudulent;  and,  if  the  pur- 
chaser has  no  reasonable  expectation  of  be- 
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him  to  pay  for  his  purchases  is  conclusively 
presumed  to  have  bought  them  with  an  in- 
tention not  to  pay  for  them;  and  a  per- 
suasive legal  presumption  to  that  effect 
arises  from  the  fact  that  such  a  purchaser's 
affairs  were  in  such  a  condition  at  the  time 
of  the  purchase  of  the  property  that  he 
could  then  have  had  no  reasonable  expecta- 
tion of  paying  for  it.  Talcott  v.  Henderson, 
31  Ohio  St.  162,  165,  27  Am.  Rep.  501; 
Deere  v.  Morgan,  114  Iowa,  287,  289,  86 
X.  W.  271;  Franklin  Sugar  Ref.  Co.  v. 
Collier,  89  Iowa,  69,  73,  56  N.  W.  279; 
Davis  v.  Stewart  (C.  C.)  3  McCrary,  174,  8 
Fed.  803,  804;  Morrow  Shoe  Mfg.  Co.  v.  New 
England  Shoe  Co.  24  L.R.A.  417,  6  C.  C.  A. 
508,  515,  516,  18  U.  S.  App.  256,  57  Fed.  685, 
603.     There  was  no  error  in  the  finding  of 


the  court  that  Hough  bought  the  hogs  of  the 
interveners  with  the  intention  not  to  pay 
for  them,  nor  in  its  order  that  the  trustee 
pay  over  to  them  the  proceeds  of  the  hogs 
less  the  expense  of  their  feeding  and  yard- 
age. 

The  trustee  objects  to  the  consideration, 
on  the  interveners*  petition  for  review,  of 
the  legality  of  the  order  for  the  payment  out 
of  the  proceeds  of  the  hogs  of  the  $300  to 
the  attorney  for  the  trustee,  of  the  statu- 
tory peMentages  to  the  referee  and  the  trus- 
tee, and  of  the  freight  charges  for  the  trans- 
portation of  the  hogs,  on  the  ground  that 
these  objections  do  not  present  questions  of 
law,  but  require  a  review  of  the  facts  of  this 
case.  But  none  of  the  averments  of  the 
petition  of  the  interveners  was  denied;  the 


ing  able  to  pay,  it  is  equivalent  to  an  in- 
tention not  to  pay.  But  where  the  pur- 
chaser intends  to  pay,  and  has  reasonable 
expectations  of  being  able  to  do  so,  the  con- 
tract is  not  fraudulent  although  the  pur- 
chaser knows  himself  to  be  insolvent,  and 
does  not  disclose  it  to  the  vendor,  who  is 
ignorant  of  the  fact." 

A  contract  for  the  purchase  of  goods  on 
credit,  made  by  the  purchaser  with  intent 
not  to  pay,  was  held  to  be  fraudulent;  and 
it  was  further  held  that,  if  he  had  no  rea- 
sonable expectation  of  being  able  to  pay, 
it  was  equivalent  to  an  intention  not  to 
pay.     Jaffrey  v.  Brown,  29  Fed.  476. 

And  concealment  of  insolvency,  with  no 
reasonable  expectation  of  paying,  was  held 
sufficient  to  render  a  sale  fraudulent,  and 
the  seller  entitled  to  possession  as  against 
the  purchaser  or  his  voluntary  assignee. 
Morrow  Shoe  Mfg.  Co.  v.  New  England  Shoe 
Co.  24  L.R.A.  417,  6  C.  C.  A.  508,  18  U.  S. 
App.  256,  57   Fed.   686. 

In  ail  action  of  detinue  against  a  pur- 
chaser from  a  vendee,  it  was  held  that  a 
sale  and  purchase  would  be  fraudulent  and 
open  to  disaffirmance  by  the  seller,  when 
the  purchaser  was  at  the  time  insolvent  and 
had  the  design  not  to  pay,  or  had  no  rea- 
sonable expectation  of  being  able  to  pay, 
and  either  represented  that  he  was  solvent, 
or  intended  to  pay,  or  had  reasonable  ex- 
p«>ctation  of  being  able  to  pay,  or  failed  to 
disclose  his  financial  condition,  or  the  fact 
that  he  did  not  intend  to  pay  for  the  goods. 
Peiham  v.  Chattahoochie  Grocery  Co.  156 
Ala.  500,  47  So.  172. 

And  in  an  action  of  trover  by  the  vendor 
a^inst  a  subpurchaser,  it  was  held  that  the 
plaintiff  was  required  to  prove  that  the 
first  vendee,  being  insolvent,  obtained  the 
goods  on  credit  by  misrepresentation,  or  by 
fraudulent  concealment  of  his  financial 
status,  with  no  intention  or  reasonable  ex- 
pectation of  paying  for  them.  Then  the 
subpurchaser  would  have  to  prove  he  paid 
value.  Then  the  plaintiff  would  have  to 
prove  that  the  subpurchaser  had  notice  of 
the  fraud.  Kyle  v.  Ward,  81  Ala.  120,  1 
So.  4G8. 

In  a  statutory  action  by  the  vendor  to 
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recover  specific  chattels  from  a  subpur- 
chaser, it  was  held  that  to  maintain  the  suit 
it  was  necessary  for  the  plaintiff  to  prove 
that  when  the  purchasers  obtained  the 
goods  they  were  insolvent  or  in  failing  cir- 
cumstances, had  no  reasonable  expectation 
of  paying  for  them,  and  that  the  vendor 
did  not  know  their  financial  condition,  and 
that  the  burden  of  proving  that  the  sub- 
purchaser had  notice  of  fraud  was  on  the 
plaintiff.  Robinson  v.  Levi,  81  Ala.  134,  1 
So.  554. 

And  in  Le  Grand  v.  Eufaula  Nat.  Bank, 
81  Ala.  123,  60  Am.  Rep.  140,  1  So.  460, 
the  rule  in  Alabama  is  stated:  "1.  The  first 
purchaser  must  have  been,  at  the  time  of 
the  sale,  insolvent,  or  in  failing  circum- 
stances. 2.  He  must  at  the  time  have  had 
either  a  preconceived  design  not  to  pay  for 
the  goods,  or  else,  what  is  deemed  equiva- 
lent, no  reasonable  expectation  of  being  able 
to  pay  for  them.  3.  There  must  have  been 
on  the  part  of  the  purchaser  either  a  fraudu- 
lent concealment  of,  or  a  fraudulent  repre- 
sentation in  reference  to,  one  or  more  of 
these  facts.  And  within  the  meaning  of  the 
latter  rule,  an  intentional  concealment  of, 
or  failure  to  disclose,  one's  financial  status, 
would  be  per  se  fraudulent.  The  existence 
of  one  of  these  conditions  or  facts  without 
the  others  will  not  be  sufficient.  The  three 
must  be  combined." 

In  a  contest  between  attaching  creditors 
and  interposing  claimants  of  the  goods,  it 
was  held  that  if  the  purchasers  were  insol- 
vent when  the  goods  were  purchased,  or  in 
failing  circumstances,  and  they  either  did 
not  intend  to  pay  for  the  goods,  or  had  no 
reasonable  expectation  of  being  able  to  do 
so,  and  if  there  was  on  the  part  of  the  pur- 
chasers a  fraudulent  concealment  of,  or  a 
fraudulent  representation  in  reference  to, 
one  or  more  of  the  above  facts,  the  vendors 
were  entitled  to  reclaim  the  goods  as  against 
any  person  not  a  bona  fide  purchaser  with- 
out notice.  Wollner  v.  Lehman,  85  Ala. 
274,  4  So.  643. 

In  order  to  authorize  a  rescission  of  a 
sale  of  chattels  on  the  ground  of  fraud,  it 
was  held  necessary  to  show  that  the  pur- 
chaser was  at  the  time  of  purchase  insol- 
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attorney  for  the  trustee  made  a  written 
stipulation  that  this  case  upon  the  petition 
for  review  should  be  consolidated  with  the 
case  on  the  appeal  of  the  trustee,  which  has 
been  discussed,  and  that  the  parts  of  the 
record  in  the  latter  case  that  are  material, 
relevant,  and  competent  to  the  issues  upon 
the  petition  for  review  might  be  used  by 
reference  thereto  with  the  same  effect  as 
though  they  were  part  of  the  record  herein. 
The  evidence  in  the  case  upon  the  appeal  of 
the  trustee  has  been  reviewed,  and^he  con- 
clusion and  order  of  the  district  court  that 
the  interveners  were  entitled  to  the  pro- 
ceeds of  the  hogs  because  Hough  obtained 
them  by  a  fraudulent  purchase  has  been 
affirmed. 
In  view  of  these  facts,  the  determination 


of  the  questions  presented  by  the  petition 
for  review  involves  the  consideration  of  no 
issues  of  fact.  It  presents  nothing  but  the 
pure  questions  of  law  whether  or  not  a  court 
of  bankruptcy  may  lawfully  pay  out  of  the 
proceeds  of  property  which  the  bankrupt 
has  fraudulently  obtained  from  a  third 
party  and  delivered  to  a  receiver  or  trustee 
the  attorneys'  fees  incurred  by  the  latter  to 
keep  these  proceeds  from  their  true  owner 
and  to  realize  upon  the  fraud,  the  commis- 
sions of  the  trustee  and  referee  upon  these 
proceeds  that  are  allowed  by  the  amended 
bankruptcy  act  upon  estates  administered  by 
the  court  of  bankruptcy  (act  July  1,  1898, 
chap.  541,  §§  40,  48a,  30  Stat,  at  L.  556, 
667,  U.  S.  Comp.  Stat.  1901,  pp.  3436,  3439, 
as  amended  by  act  Feb.  6,  1903,  chap.  487, 


vent  or  in  failing  circumstanceSi  that  he 
had  no  intention  of  paying,  or  reasonable 
expectation  of  being  able  to  pay,  for  the 
goods  at  the  time  of  the  purchase,  that  he 
intentionally  concealed  these  facts,  or  made 
a  fraudulent  representation  in  regard  to 
them.  Darby  v.  Kroell,  92  Ala.  607,  8  So. 
384. 

And  where  a  purchaser  of  goods  had  no 
intention  or  reasonable  expectation  of  pay- 
ing, and  fraudulently  concealed  or  misrep- 
resented his  condition,  it  was  held  that  the 
vendor  could  rescind  the  sale  and  maintain 
trover  against  a  subpurchaser  with  notice. 
Hudson  V.  Bauer  Grocery  Co.  105  Ala.  200, 
16  Soi  693. 

In  Maxwell  v.  Brown  Shoe  Co.  114  Ala. 
304,  21  S.  W.  1009,  the  rule  in  Alabama 
was  restated  as  follows:  "A  sale  and  pur- 
chase of  goods  is  fraudulent  and  open  to 
disaffirmance  by  the  seller,  if  the  purchaser 
was  at  the  time  thereof  insolvent  or  in 
failing  circumstances,  and  had  the  design 
not  to  pay  for  them,  or  had  no  reasonable 
expectation  of  being  able  to  pay  for  them, 
and  either  represented  that  he  was  solvent 
or  intended  to  pay  or  had  reasonable  ex- 
pectation of  being  able  to  pay,  or  failed  to 
disclose  his  financial  condition  or  the  fact 
that  he  did  not  intend  to  pay  or  expect  to 
be  able  to  pay  for  the  goods.'' 

In  McKensie  v.  Rothschild,  119  Ala.  419, 
24  So.  716,  after  stating  the  rule  laid  down 
in  Maxwell  v.  Brown  Shoe  Co.  supra,  the 
court  said:  "Mere  insolvency  of  the  pur- 
chaser, or  being  in  failing  circumstances, 
alone,  is  not  sufficient.  There  must  exist, 
in  connection  with  these  facts,  a  design  on 
the  part  of  the  purchaser  not  to  pay  for 
the  goods,  or  that  he  had  no  reasonable  ex- 
pectation to  pay  for  them;  and  these  two 
conditions  together  are  not  sufficient  to  re- 
invest the  vendor  with  title.  The  pur- 
chaser must  either  have  represented  that  he 
was  solvent,  or  intended  to  pay,  or  had  rea- 
sonable expectation  of  being  able  to  pay, 
or  failed  to  disclose  his  financial  condition, 
or,  having  the  intention  not  to  pay,  failed 
to  disclose  the  fact  that  he  did  not  intend 
to  pay  or  expect  to  be  able  to  pay  for  the 
goods." 
44  L.RA.(N.S.) 


Where  the  purchaser  was  insolvent  when 
he  bought  the  goods,  and  then  had  no  in- 
"tention  of  paying  for  them,  or  reasonable 
expectation  of  being  able  to  pay  for  them, 
and  failed  to  inform  the  seller,  it  was  held 
that  this  was  fraud,  and  that  the  seller 
could  reclaim  the  goods.  Union  Mfg.  & 
Commission  Co.  v.  East  Alabama  Nat. 
Bank,  129  Ala.  292,  29  So.  781. 

Where  the  buyer  at  the  time  of  purchase 
had  so  arranged  his  business  that  he  could 
have  had  no  reasonable  expectation  of  pay- 
ing for  the  goods  bought,  it  was  held  that 
the  fair  inference  was  that  the  purchase 
was  with  intention  not  to  pay.  Deere  v. 
Morgan,  114  Iowa,  287,  86  N.  W.  271. 

Where  purchasers  knew  that  they  were 
insolvent,  and  had  no  reasonable  expecta- 
tion of  paying,  it  was  held  sufficient  to  jus- 
tify a  rescission.  Powell  v.  Bradlee,  9  Gill 
&  J.  220.  The  court  said:  "We  think  the 
court  erred  in  the  fifth  instruction  given  by 
them  to  the  jury,  in  directing  the  jury 
that,  before  they  could  find  the  sale  of  said 
goods  fraudulent  and  void,  they  must  find 
that  Tyson  &  Norris  knew  that  they  were 
not  able  to  pay  for  the  goods,  and  that  they 
would  not  be  able  to  pay  for  them,  and 
neither  intended  nor  expected  to  pay  for 
them.  The  jury  could  not  well  find  that 
Tyson  &  Norris  knew  that  they*  would  hot 
be  able  to  pay." 

In  Peters  v.  Hilles,  48  Md.  606,  the  whole 
question  of  the  purchaser's  reasonable  ex- 
pectation of  beine  able  to  comply  with  the 
terms  of  his  purcnase  was  left  to  the  deter- 
mination of  the  jury,  and  it  was  held  that 
his  general  indebtedness  might  be  con- 
sidered by  them. 

In  Reticker  v.  Katzenstein,  26  111.  App. 
33,  it  was  said:  "We  hold  under  the  rule 
announced  by  the  supreme  court,  that  it  is 
not  enough  to  maintain  fraud  that  the  ven- 
dee is  insolvent,  and  knows  himself  to  bo 
so  at  the  time  of  the  purchase,  and  con- 
ceals the  fact  from  the  seller,  and  that  he 
has  no  reasonable  expectations  that  he  can 
pay  the  debt.  The  only  intent  that  renders 
the  sale  fraudulent  is  a  positive  and  prede- 
termined intention,  entertained  and  acted 
upon   at   the   time   of   going   through    the 
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§§  9,  11,  18,  32  Stat,  at  L.  799,  800,  U.  S. 
Comp.  Stat.  Supp.  1911,  pp.  1600,  1501, 
1512),  and  the  charges  of  railroad  com- 
panies, not  named,  wl;iich  the  carriers  have 
neither  claimed  nor  proved,  for  the  trans- 
portation of  such  property  before  the  bank- 
ruptcy. 

A  court  of  equity — and  a  court  of  bank- 
ruptcy is  a  court  of  equity — may  lawfully 
pay  out  of  a  fund  or  property  which  the 
trustee  of  an  estate  recovers  for  or  preserves 
to  the  estate  by  means  of  the  services  of 
attorneys  reasonable  compensation  for  those 
services;  but  the  reason  for  such  an  allow- 
ance is  that  the  equitable  owners  of  the 
fund  or  property  recovered  or  preserved  de- 
rive a  much  larger  benefit  from  the  services 
of  counsel  than  the  compensation  allowed, 


and  a  substantial  benefit  from  such  services 
to  the  real  owners  of  the  fund  or  property 
is  the  sine  qua  rum  of  such  an  allowance  or 
payment.  Internal  Improv.  Fund  v.  Green- 
ough,  105  U.  S.  627,  532-537,  26  L.  ed.  1157, 
1160-1162.  There  is  a  manifest  injustice  and 
inequity  in  taking  out  of  a  fund  or  property 
in  the  custody  of  a  court'  compensation  for 
the  services  of  an  attorney,  or  for  the  serv- 
ice of  any  other  party,  by  means  of  which 
the  fund  or  property  has  been  taken  or  kept 
from  its  true  owner.  The  latter  ought  not 
to  be  required  to  pay  for  servioes  which 
have  been  a  positive  detriment  to  him.  And 
courts  of  equity  may  not  lawfully  take  out 
of  a  fund  or  property  in  its  custody  and  pay 
compensation  for  the  services  of  an  attorney 
of   a  trustee,   or   for   the   services   of   any 


forms  of  an  apparent  sale,  never  to  pay  for 
the  goods." 

In  Rowley  v.  Bigelow,  12  Pick.  307,  23 
Am.  Dec,  607,  which  held  the  title  of  bona 
fide  purchaser  for  value  superior  to  the 
right  of  the  vendor  to  pursue  the  property, 
in  a  ruling  on  evidence,  it  was  said:  "It 
tends  to  show  that,  at  the  time  this  osten- 
sible purchase  was  made,  Martin  was  inr 
solvent,  that  he  knew  he  was  insolvent, 
that  he  had  no  reasonable  ground  to  be- 
lieve that  he  could  pay  the  cash,  and  did 
not  espect  or  intend  to  pay  the  cash  for 
the  merchandise  which  he  purchased,  and 
so  that  he  obtained  the  goods  by  false  pre- 
tenses." 

Where  one  bought  goods  with  a  precon- 
ceived intention  not  to  pay  for  them,  it 
was  held  to  be  a  fraud  on  the  vendor  which 
made  the  contract  voidable,  at  the  vendor's 
election.     Watson  v.   Silsby,  166  Mass.  57, 

43  N.  E.  1117.  The  court  said:  "If  one 
buys  goods  in  his  business  under  circum- 
stances which  indicate  that  he  can  have  no 
reasonable  expectation  of  ever  paying  for 
them,  when  he  holds  himself  out  by  his 
manner  of  doing  business  as  a  man  of  am- 
ple property,  this  is  evidence  from  which 
a  jury  may  infer  that  he  buys  with  an  in- 
tention not  to  pay  for  them.  .  .  .  The 
difference  between  a  purchase  of  property 
with  an  intention  not  to  pay  for  it,  and  a 
purchase  with  knowledge  that  one  has  not 
the  means  of  paying  for  it,  nor  any  reason- 
able expectation  of  ever  being  able  to  pay, 
and  with  no  definite  intention  in  regard  to 
paying,  is  slight,  and  in  reference  to  the 
probability  of  payment  is  practically  of  but 
little  importance?* 

And  that  a  purchaser  had  no  reasonable 
expectation  of  being  able  to  pay  was  held 
equivalent  to  an  intention  not  to  pay.  Wil- 
mot  V.  Lyon,  49  Ohio  St.  296,  34  N.  E.  720. 

In  Cooper  Mfg.  Co.  v.  De  Forest,  5  App. 
Div.  43,  38  N.  Y,  Supp.  1038,  it  was  said: 
"I'nder  these  circumstances,  as  already  ob- 
Borved,  there  was  ample  ground  for  a  find- 
ing of  the  jury  that  Gerrish  &  Company 
had  no  reasonable  ground  to  believe,  when 
they  purchased  the  goods  in  question,  that 
theV  would  be  able  to  pay  for  the  same. 

44  L.RA.(N.S.) 


This  rendered  the  sale  a  fraudulent  one, 
which  the  plaintiffs  had  a  right  to  rescind 
and  to  recover  the  goods  as  against  Ger- 
rish &  Co.,  or  any  other  person  who  was 
not  a  bona  fide  holder  for  value." 

In  Aultman,  M.  &  Co.  v.  Carr,  16  Tex. 
Civ.  App.  430,  42  S.  W.  614,  it  was  said: 
"At  the  time  the  claimed  purchase  of  the 
goods  was  completed,  the  purchaser  could 
not  have  reasonably  expected  to  pay  for 
them.  As  was  said  by  Judge  Cooper,  in 
the  case  of  Belding  Bros.  v.  Frankland,  8 
Lea,  67,  41  Am.  lUp.  630,  while  mere  in- 
solvency of  the  purchaser,  without  more, 
will  not  always  suffice  to  avoid  a  sale,  yet 
the  fraudulent  intent  may  be  deduced-  from 
the  facts  and  circumstances,  without  any 
actual  representations,  full  knowledge  by 
the  purchaser  of  his  insolvency  being  al- 
ways a  controlling  element." 

In  Conyers  v.  Ennis,  2  Mason,  236,  Fed. 
Cas.  No.  3,149,  it  was  said:  "If  a  man, 
knowing  his  own  insolvency  and  utter  in- 
capacity to  make  payment,  purchases  goods 
of  another  who  is  ignorant  of  any  change 
of  his  circumstances,  and  sells  them  under 
the  most  implicit  belief  of  the  good  faith 
and  solvency  of  the  buyer,  in  what  respect 
does  the  transaction  differ  from  a  direct 
affirmation  by  the  buyer  of  his  own  good 
faith  and  solvency?" 

But  an  instruction,  "If  the  purchaser  has 
no  reasonable  expectation  of  being  able  to 
pay  for  them,  this  is  equivalent  to  an  inten- 
tion not  to  pay,"  was  held  to  have  been 
properly  denied,  as  it  would  be  instructing 
the  jury  on  the  weight  of  evidence.  Gavin 
V.  Armistead,  57  Ark.  674,  38  Am.  St.  Rep. 
262,  22  S.  W.  431.  The  court  said :  "It  was 
proper  for  them  to  consider  the  financial 
condition  of  the  purchaser  at  the  time  of 
the  purchase,  whether  he  was  solvent  or 
not,  whether  he  had  any  reasonable  ground 
to  believe  that  he  would  be  able  to  pay  for 
the  goods,  and  all  other  facts  proven  in  the 
case;  and  that  'if  from  such  circumstances 
they  believe  that  he  did  not  intend  to  pay 
for  the  goods,  the  sale  is  void  as  to  all  per- 
sons except  innocent  purchasers.**' 

Where  the  purchaser  had  no  reasonable 
expectation    of   being   able   to   pay   all   his 
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othor  party,  by  means  of  which  the  fund  or 
property  has  been  taken  or  detained  from 
its  equitable  owner.  Hobbs  v.  McLean,  117 
U.  S.  667,  581,  29  L.  ed.  940,  945,  6  Sup.  Ct. 
Rep.  870. 

The  hogs  whose  proceeds  are  in  question 
were  rightfully  taken  into  his  possession 
and  immediately  sold  by  the  receiver  under 
the  order  of  the  court,  because  they  were  in 
the  possession  of  the  bankrupt  when  he  was 
appointed,  and  for  the  necessary  expenses 
of  yardage  and  feeding  the  receiver  or  his 
successor,  the  trustee,  was  properly  allowed 
compensation  by  the  order  of  the  court 
below.     But  when  the  interveners  gave  no- 


tice to  the  receiver  or  to  the  trustee  that 
they  elected  to  rescind  the  fraudulent  sales, 
and  demanded  the  proceeds  of  this  property, 
the  subsequent  holding  of  the  receiver  and 
the  trustee  became  wrongful,  and  the  serv- 
ices of  his  attorneys  in  their  endeavor  to 
sustain  the  claim  of  the  estate  of  the  bank- 
rupt to  this  property  were  injurious  to  its 
equitable  owners,  and  compensation  for 
them  may  not  be  lawfully  paid  out  of  these 
moneys.  The  services  thus  rendered  were 
not  services  for  the  owners  of  these  pro- 
ceeds, but  services  against  them.  ITiey 
were  services  for  the  estate  in  bankruptcy 
and  for  the  creditors  who  will  ultimately 


debts,  it  was  held  not  the  same  as  having 
no  reasonable  expectation  of  being  able  to 
pay  complainant.  It  was  held  that  fraud 
would  not  be  presumed  from  mere  insolven- 
cy. Hallacher  v.  Henlein,  —  Tenn.  — ,  39 
S.  W.  869.  In  this  case  the  purchaser  re- 
lied on  the  creditor's  indulgence. 

That  a  purchaser  of  goods  had  no  reason- 
able expectation  of  paying  for  them  was 
held  not  the  same  as  that,  at  the  time  of 
the  sale,  he  intended  never  to  pay  for  the 
goods.  Manheimer  v.  Harrington,  20  Mo. 
App.  297. 

In  Diggs  v.  Denny,  86  Md.  116,  37  Atl. 
1037,  it  was  said:  "If  the  Hellwegs  did  not 
know  that  they  were  insolvent  at  the  time 
of  the  purchase  of  the  coal,  and  they  had 
a  reasonable  expectation  of  paying,  they 
are  not  to  be  convicted  of  a  fraudulent  in- 
tent. The  counsel  for  the  appellants  con- 
tended that,  if  they  had  good  reason  to 
know  that  they  were  insolvent,  they  ought 
to  be  visited  with  the  consequences  of  a 
knowledge  of  that  fact.  We  do  not  find 
this  rule  established  by  the  authorities; 
and  there  are  many  difficulties  in  the  way 
of   its   practical   application." 

In  an  action  of  trover  it  was  held  that 
"no  reasonable  expectation  of  paying"  was 
not  equivalent  to  "no  expectation  of  pay- 
ing," but  the  real  question  was  whether 
or  not  the  purchasers  did  believe  they  could 
pay.  Biggs  v.  Barry,  2  Curt.  C.  C.  259, 
Fed.  Cas.  No.  1,402.  The  court  said:  "It 
is  true  that  the  jury,  in  considering 
whether  an  expectation  to  pay  did  in  fact 
exist,  may  and  should  pay  much  regard  to 
the  inquiry  whether  any  reasonable  ground 
for  such  expectation  existed;  and  if  none 
can  be  discovered,  it  might  be  proper  for 
them  to  find  that  no  expectation  to  pay  in 
fact  existed." 

An  instruction  that  if  the  purchaser  at 
the  time  of  purchase  had  no  expectation  to 
pay,  it  would  render  the  sale  void,  was 
held  erroneous.  Burchinell  v.  Hirsh,  5 
Colo.  App.  500,  39  Pac.  352.  The  court 
said:  "The  Instruction  lacks  a  fundamental 
clement  required  by  all  the  cases,  to  wit,  a 
design  not  to  pay.  Some  of  the  authorities 
undoubtedly  go  to  a  groat  length  in  re- 
quiring definite  proof  of  facts  from  which 
the  intention  not  to  pay  can  be  fairly  and 
easily  demonstrated.  Others  lack  that  vig- 
44  L.R.A.(N.S.) 


or  of  expression,  and  will  permit  the  jury 
to  infer  the  design  and  intent  not  to  pay, 
providing  they  find  from  the  proof  enough 
to  satisfy  them  that  the  intention  existed. 
Some  perhaps  go  still  farther,  and  permit 
the  jury  to  infer  the  intent  not  to  pay 
from  proof  of  the  insolvency  of  the  buyer 
at  the  time  of  the  purchase,  but  there  is  no 
well-considered  case,  which  we  approve, 
which  permits  an  instruction  in  the  form 
which  the  court  adopted  in  this  case.  A 
reasonable  expectation  not  to  pay  is  not 
enough.  The  jury  ought  to  have  been  care- 
fully instructed  that  they  must  find  the 
buyer  had  the  intent  and  design  not  to  pay 
at  the  time  he  made  the  purchase,  or  the  ti- 
tle would  pass." 

Where  a  purchaser  intended  to  pay  for 
goods,  and  had  reasonable  expectation  of 
being  able  to  do  so,  the  failure  to  disclose 
his  insolvency  was  held  no  fraud.  Talcott 
V.  Henderson,  31  Ohio  St.  162,  27  Am.  Rep. 
601. 

IV.  Insolvency  alone. 

The  weight  of  authority  is  to  the  effect 
that  insolvency  on  the  part  of  the  pur- 
chaser is  insufficient  of  itself  to  entitle  the 
vendor  to  a  rescission. 

In  LeGrand  v.  Eufaula  Nat.  Bank,  81 
Ala.  123,  60  Am.  Rep.  140,  1  So.  460,  it 
was  said:  "There  are  many  authorities 
which  hold  to  the  doctrine  that  where  one 
buys  goods,  not  intending  to  pay  for  them, 
this  fact  alone  will  authorize  the  vendor  to 
disaffirm  the  sale  for  fraud,  and  recover  the 
goods, — the  rights  of  no  innocent  third  per- 
son intervening.  Belding  Bros.  v.  Frank- 
land,  8  Lea,  67,  41  Am.  Rep.  630,  note,  p. 
633;  1  Benjamin,  Sales,  (Corbin),  §  656, 
note  18.  But  this  rule  has  been  discarded 
in  Alabama.  So  the  mere  fact  that  the 
purchaser  was  insolvent  at  the  time  of  the 
transaction,  and  concealed  or  failed  to  dis- 
close this  fact  to  his  vendor,  while  evidence 
of  fraud,  is  clearly  insufficient  alone  to 
vitiate  the  sale.  Talcott  v.  Henderson,  31 
Ohio  St.  162,  27  Am.  Rep.  501,  note,  p. 
504;  Belding  Bros.  v.  Frankland,  8  Lea,  67, 
41  Am.  Rep.  032;  Nichols  v.  Pinner.  18  N. 
Y.  295;  Wright  v.  Brown,  67  N.  Y.  4;  1 
Benjamin,  Sales   (Corbin)   §  656,  note  18." 

This  case  (LeGrand  v.  Eufaula  Nat. 
Bank,  supra)   holds  that  in  Alabama  three 
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share  in  that  estate,  and  that  estate  and 
those  creditors  alone  are  chargeable  with 
liability  for  them.  The  order  that  $300 
shall  be  paid  to  the  attorneys  for  the  re- 
ceivers out  of  the  moneys  derived  from  the 
sale  of  the  hogs  was  error,  and  it  must  be 
set  aside. 

The  amended  bankruptcy  act  provides 
that  referees  shall  receive  "from  estates 
which  have  been  administered  before  them 
one  per  centum  commissions  on  all  moneys 
disbursed  to  creditors  by  the  trustee,"  and 
that  trustees  shall  receive  "from  estates 
which  they  have  administered  such  commis- 
sions on  all  moneys  disbursed  by  them  as 


may  be  allowed  by  the  courts,  not  to  ex- 
ceed six  per  centum  on  the  first  $500  or  less, 
four  per  centum  on  moneys  in  excess  of  $500 
and  less  than  $1,500,  two  per  centum  on 
moneys  in  excess  of  $1,500  and  less  than 
$20,000,  and  one  per  centum  on  moneys  in 
excess  of  $10,000,"  and  that  neither  the 
referee  nor  the  trustee  shall  be  allowed  or 
shall  receive  any  other  compensation  for 
their  services  than  these  percentages  and 
certain  fees  and  allowances  that  are  not  ma- 
terial to  the  issue  here  presented.  32  Stat, 
at  L.  chap.  487,  §§  9,  11,  18,  pp.  799,  800, 
U.  S.  Comp.  Stat.  Supp.  1911,  pp.  1500, 1501, 
1512.     The  court  ordered  that  out  of  the 


facts  must  concur  to  enable  a  vendor  to 
rescind:  1.  The  purchaser  must  have  been 
insolvent  at  the  time  of  the  sale.  2.  He 
must  have  had  then  a  design  not  to  pay,  or 
no  reasonable  expectation  of  being  able  to 
pay.  3.  There  must  have  been  a  fraudulent 
concealment  or  representation  .of  the  above. 
And  where  it  was  not  proven  that  the 
vendee  purchased  goods  with  an  intent  not 
to  pay,  the  vendor  was  held  not  entitled  to 
rescind  the  sale.  Coffin  v.  Hollister,  27 
X.  Y.  S.  R.  637,  7  N.  Y.  Supp.  734.  The 
court  said:  "In  brief,  there  must  have 
Jx-en  an  intent,  when  the  property  was  pur- 
chased, not  to  pay  for  it;  and  a  condition 
of  known  insolvency  is  not  enough.  *The 
intention  not  to  pay  can 'no  more  be  in- 
ferred from  the  mere  fact  of  insolvency 
than  the  fact  of  insolvency  can  be  inferred 
from  the  existence  of  an  intention  not  to 
pay.'  Yet  it  should  be  remarked  that 
there  might  be  such  a  condition  of  utter 
snd  hopeless  inability  to  pay  as  would  jus- 
tify the  belief  of  a  fraudulent  intent." 

And  in  an  action  of  trover  against  a 
third  party,  it  was  held  that  the  mere  in- 
solvency of  the  purchaser  at  the  time  of 
sale  will  not  avoid  it,  and  an  instruction 
that  the  third  party  assisted  the  purchaser 
to  buy  the  goods  on  credit,  intending  to 
take  advantage  of  the  purchaser's  insol- 
vency, and  not  to  pay  for  the  same,  was 
held  insufficient  in  not  requiring  the  pur- 
chaser to  have  that  intention.  Morrill  v. 
Corbin,  13  111.  App.  81. 

In  Blow  V.  Gage,  44  111.  208,  it  was  said: 
"It  has  never  been  considered  fraudulent 
for  a  business  house  to  purchase  on  credit, 
simply  for  the  reason  that  they  knew  that 
they  were  unable  at  the  time  to  pay  their 
debts.  If  they  were  to  make  such  pur- 
chases in  contemplation  of  making  an  as- 
signment, it  would  no  doubt  be  other- 
wise." 

And  in  an  action  of  replevin  to  recover 
goods  which  were  purchased  by  a  party 
who  did  not  disclose  to  the  seller  his  in- 
solvent condition,  it  was  held  that,  unless 
there  was  an  intention  not  to  pay  on  the 
part  of  the  purchaser,  the  seller  could  not 
rw)vcr.  Morris  v.  Reticker,  27  111.  App. 
601. 

In  an  action  of  replevin  by  a  vendor, 
where  the  vendee  obtained  credit,  and  he 
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knew  at  the  time  he  was  unable  to  pay,  but 
his  intention  to  pay  was  good,  it  was  held 
that  the  vendor  could  not  recover.  Staver 
&  A.  Mfg.  Co.  V.  Coe,  49  111.  App.  426. 
The  court  said:  "It  is  not  fraud  for  a  pur- 
chaser to  buy  on  a  credit  when  he  is  in- 
solvent. He  may  even  conceal'  the  condition 
of  his  liabilities,  if  he  buys  with  an  honest 
intention  to  pay;  and  if  he  does  so  with  a 
belief  that  his  affairs  will  so  improve  as  to 
enable  him  to  get  through  his  embarrass- 
ment, the  purchase  will  stand." 

And  where  a  buyer  was  insolvent  and  was 
unable  to  pay  at  the  time  of  the  purchase, 
but  was  a  bona  fide  purchaser  intending  to 
pay,  it  was  held  the  seller  could  not  rescind 
the  sale  on  the  ground  of  fraud.  Hacker 
v.  Munroe,  56  111.  App.  532. 

In  Thompson  v.  Peck,  115  Ind.  612,  1 
L.R.A.  201,  18  N.  E.  16,  it  was  said:  "The 
mere  fact  that  the  purchasers  subsequently 
executed  chattel  mortgages  upon  the  prop- 
erty, thereby  giving  certain  of  their  credi- 
tors preference,  or  that  they  made  an  as- 
f(ignment  for  the  benefit  of  creditors,  did 
not  warrant  the  inference  that  either  of 
the  purchases  was  made  with  the  design 
Mj  obtain  the.  goods  without  paying  for 
them.  ...  If  under  such  circum- 
stances replevin  is  maintainable  at 'all,  cer- 
tainly it  can  only  be  after  a  tender  of  the 
notes  and  a  rescission  of  the  contract." 

In  Sweet  V.  Campbell,  14  Ind.  App.  670, 
43  N.  E.  236,  it  was  said:  "The  fact  that 
his  liabilities  exceeded  his  assets  is  not 
sufficient,  of  itself,  to  justify  the  inference 
that  he  intended  at  the  time  of  the  pur- 
chase not  to  pay  for  the  goods.  His  fail- 
ure may  be  regretted,  and  his  reckless  hab- 
its and  extravagant  expenditures  deplored, 
but  they  are  not  sufficient  under  the  cir- 
cumstances to  justify  the  inference  that  he 
purchased  the  goods  with  the  fraudulent  in- 
tent of  not  paying  therefor." 

And  where  the  purchaser  knew  he  was 
unable  to  pay  all  of  his  debts,  .and  mort- 
gaged the  goods,  soon  after  the  purchase,  it 
was  held  that  this  did  not  establish  that 
be  purchased  with  the  intent  not  to  pay. 
West  V.  Graff,  23  Ind.  App.  410,  56  N.  E. 
500. 

In  an  action  to  disaffirm  a  contract  for 
sale  of  goods  and  to  recover  the  goods, 
where  the  purchaser  knew  he  was  hopeless- 
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proceeds  of  the  hogs  there  should  be  paid  to 
the  referee  and  trustee  the  percentages  spec- 
ified in  these  sections  of  the  bankruptcy 
law.  But  these  proceeds  were  no  part  of 
the  estate  of  the  bankrupt,  and  they  could 
not  be  "administered"  as  such  before  the 
referee  or  by  the  trustee.  They  were  the 
property  of  the  interveners,  which  the  trus- 
tee had  obtained  possession  of  through  the 
fraud  of  the  bankrupt,  and  which  it  was  his 
duty  to  return  to  the  interveners  imme- 
diately upon  their  rescission  of  the  sales 
and  their  demand  for  the  property.  The 
latter  were  not  creditors  of  the  estate.    The. 


proceeds  here  in  question  were  not  dis- 
tributable to  the  creditors  of  the  estate -or 
to  the  creditors  of  Qough.  They  were  the 
property  of  the  interveners,  and  the  direc- 
tion that  these  percentages  should  be  paid 
to  the  referee  and  the  trustee  out  of  these 
proceeds  cannot  be  sustained.  Property 
which  comes  to  the  possession  of  a  trustee  in 
bankruptcy  through  the  fraud  of  the  bank- 
rupt, and  is  adjudged  to  be  returned  to  the 
victim  of  the  fraud,  is  not  a  part  of  the 
estate  of  the  bankrupt,  and  the  referee  and 
trustee  may  not  be  allowed  their  statutory 
percentages  out   of    it.     Re  Anders   Push 


ly  insolvent  and  unable  to  pay  for  the 
goods,  and  failed  to  inform  the  seller  of 
these  facts,  it  was  held  that  in  order  for 
the  seller  to  recover  it  would  be  necessarv 
to  allege  that  the  purchase  was  made  with 
the  intent  not  to  pay  for  the  goods.  Hough- 
taling  V.  Hills,  69  Iowa,  287,  13  N.  W.  305. 
Distinguished  in  Reid  v.  Cowduroy,  79 
Iowa,  169,  18  Am.  St.  Rep.  359,  44  N.  W. 
851. 

In  Franklin  Sugar  Ref.  Co.  v.  Collier,  89 
Iowa,  70,  68  N.  W.  279,  it  was  said:  "The 
fact  that  an  insolvent  orders  goods  on  cred- 
it is  not  fraudulent,  imless  coupled  with 
an  intent  not  to  pay  for  them,  or  unless 
the  natural  and  probable,  if  not  necessary, 
result  of  his  act  is  to  defraud  the  seller." 

And  where  a  purchaser  was  insolvent,  it 
was  held  that  his  failure  to  disclose  his  fi- 
nancial condition  to  his  creditors  was  not 
a  fraud  for  which  the  sales  could  be  re- 
scinded, if  he  did  not  purchase  with  the 
intention  not  to  pay.  Kelsey  v.  Harrison, 
29  Kan.  143. 

In  Ayers  v.  Farwell,  196  Mass.  849,  82 
N.  E.  36,  where  a  purchase  was  made  eight 
or  ten  months  prior  to  an  adjudication  in 
bankruptcy,  and  suit  was  brought  in  re- 
plevin after  the  adjudication,  it  was  held 
that  in  this  case  it  could  not  be  found  that 
at  the  time  of  making  the  contract  the  pur- 
chaser intended  not  to  pay  for  the  goods. 
The  court  said:  'The  receipt  of  these  goods 
in  the  usual  and  ordinary  course  of  busi- 
ness, which  had  been  ordered  many  months 
before  in  the  ordinary  course  of  business, 
does  not  warrant  a  finding  that  he  enter- 
tained a  fraudulent  purpose  in  regard  to 
them,  merely  from  the  fact  that  the  firm 
was  then  insolvent,  as  the  evidence  shows." 

The  fact  that  the  purchaser  was  insol- 
vent, and  failed  to  disclose  that  fact  to  his 
vendor,  was  held  not  to  render  the  pur- 
chase fraudulent.  Zucker  v.  Karpeles,  88 
Mich.  413,  60  N.  W.  373.  The  court  said: 
"It  is  necessary,  in  order  to  make  his  pur- 
chase fraudulent,  that  he  should,  at  the 
time  he  purchased  the  goods,  intend  not  to 
pay  for  them." 

And  the  failure  to  disclose  insolvency  by 
the  purchaser  was  held  not  evidence  of 
fraud,  where  there  was  no  intent  not  to 
pay.  Reeder  Bros.  Shoe  Co.  v.  Prylinski, 
102  Mich.  468,  60  N.  W.  969. 

And  the  fact  that  a  dealer  was  insolvent 
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when  he  purchased  goods  was  held  not  to 
constitute  fraud,  where  there  was  no  intent 
on  his  part  to  obfain  the  goods  without 
paying  for  them.  Illinois  leather  Co.  v. 
Flynn,  108  Mich.  91,  65  N.  W.  619.  The 
court  said:  "It  is  not  a  fraud  per  ee  for  a 
purchaser  of  goods  to  fail  to  make  payment, 
nor  is  it  a  fraud  per  ae  for  a  dealer  to  pur- 
chase goods,  though  insolvent,  in  the  absence 
of  any  misrepresentation,  and  with  the  in- 
tention of  paying  for  them;  nor  does  the 
fact  of  a  subsequent  failure  make  the  pur- 
chase fraudulent  by  relation.  What  con- 
stitutes fraud  in  such  a  case  is  the  pur- 
?08e  of  the  buyer  not  to  pay  for  the  goods, 
bis  is  not  determined  by  what  purpose 
some  other,  less  hopeful  of  success  in  his 
ventures,  might,-  under  like  circumstances, 
have  entertained;  but  to  constitute  the  pur- 
chase fraudulent  on  this  ground,  there  must 
have  been  an  actual  intent  on  the  part  of 
the  purchaser  to  obtain  the  goods  without 
paying  for  them." 

The  mere  fact  that  a  vendee  was  insol- 
vent when  he  ordered  the  goods  was  held 
not  to  entitle  the  vendor  to  a  rescission. 
Reid  V.  Lloyd,  67  Mo.  App.  613.  The  court 
said:  "The  fact  that  the  vendee  knew  that 
he  was  unable  to  pay  for  the  goods  when 
the  same  were  ordered  is  not  equal  to  an 
intent  not  to  pay  for  them.  It  is  the 
knowledge  that  ne  will  not  be  able  to  pay 
for  them,  which  is  the  same  thing  as  if  he 
had  intended,  at  the  time  he  made  the  pur- 
chase, not  to  pay  for  them,  that  constitutes 
the  vitiating  fraud  which  authorizes  a  re- 
scission by  the  vendor." 

And  a  purchase  by  an  insolvent,  know^ing 
his  inability  to  pay,  was  held  not  equiva- 
lent to  a  purchase  by  an  insolvent  intend- 
ing never  to  pay.  Bidault  v.  Wales,  20  Mo. 
546,  64  Am.  Dec.  206.  The  court  said:  "Al- 
though it  may  be  improper  in  morals  for 
one  to  buy  property  upon  a  promise  to  pay 
on  a  given  day,  when  the  party  is  conscious 
of  his  inability  to  meet  his  engagements  at 
that  time,  and  so  may  be  said  to  buy  with 
an  intention  not  to  meet  his  engagements, 
yet  this  is  not,  in  point  of  law,  such  a  sale 
as  the  vendor  can  avoid,  and  it .  was  the 
duty  of  the  court,  in  its  directions  to  the 
jury,  to  have  made  the  distinction  in  un- 
mistakable  language." 

And  insolvency  alone  was  held  insufficient 
to    justify    the    inference    of    fraud,    where 
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Button  Teleph.  Co.  (D.  C.)  136  Fed.  995; 
Ke  Hinckel  Brewing  Co.  (D.  C.)  124  Fed. 
702,  704;  ile  Utt,  45  0.  C.  A.  32,  106  Fed. 
754;  Re  Ft.  Wayne  Electric  Corp.  (D.  C.) 
94  Fed.  109;  Smith  v.  Au  Gres  Twp.  9 
L.R.A.(NJS.)  876,  80  C.  0.  A.  146,  149,  160 
Fed.  257, 261 ;  Re  Iowa  Falls  Mfg.  Co.  ( D.C. ) 
140  Fed.  627,  628. 

Finally,  no  railroad  company  proved  or 
presented  any  lien  for  any  freight  charge 
upon  the  hogs  in  question  here,  or  upon 
their  proceeds.  No  railroad  company  was 
a  party  to  this  proceeding,  and  the  order 
that  the  trustee  pay  out  of  the  proceeds  of 


the  sales  of  these  hogs  ''to  the  respective 
railroad  companies  transporting  said  (9) 
cars  of  hogs  all  unpaid  freight  thereon," 
without  naming  the  companies  or  specifying 
the  amounts,  was  erroneous. 

The  order  of  the  court  helow  must  he 
modified  hy  eliminating  from  it  the  direc- 
tions to  pay  out  of  the  property  in  contro- 
versy the  $300  attorneys'  fees,  the  per- 
centages to  the  referee  and  trustee,  and  the 
unpaid  freight,  and  in  other  respects  it  must 
be  affirmed.  The  appellees  may  recover 
costs  on  the  appeal,  and  the  petitioners  the 
costs  on  the  petition  for  review. 


there  was  no  evidence  of  an  intention  not 
to  pay.  Pinckney  v.  Darling,  3  App.  Div. 
553,  38  N.  Y.  Supp.  411.  The  court  said: 
*'It  is  not  fraudulent  per  ae  for  a  person  in 
embarrassed  circumstances  to  buy  goods, 
withholding  the  information  from  the  seller 
of  the  actual  condition  of  his  business  af- 
fairs. It  seems  to  be  a  cardinal  factor  in 
cases  of  this  character  that  there  must  ex- 
ist an  intent  on  the  part  of  the  purchaser 
to  cheat  the  seller." 

And  insolvency  of  the  purchaser  at  the 
time  of  purchase  was  held  no  ground  for 
fraud,  where  there  was  no  intent  on  the 
part  of  the  purchaser  at  that  time  not  to 
pav.  Hirsch  Lumber  Co.  v.  Hubbell,  143 
App.  Div.  317,  128  N.  Y.  Supp.  85. 

So,  insolvency  of  a  purchaser  was  held 
no  fraud,  where  he  had  no  preconceived  in- 
tention not  to  pay.  Fish  v.  Payne,  7  Hun, 
586. 

And  mere  insolvency  at  the  time  of  pur- 
chase was  held  not  of  itself  to  justify  a  pre- 
sumption that  the  purchase  was  made  with 
the  intent  not  to  pay.  Swarthout  v.  Mer- 
chant^ 47  Hun,  106.  These  goods  were  pur- 
chased at  the  earnest  solicitations  of  the 
vendor,  and  the  purchaser  was  not  over- 
anxious. 

The  same  was  held  id  Bach  v.  Tuch,  32 
N.  Y.  S.  R.  941,  10  N.  Y.  Supp.  884,  where 
the  eourt  said:  "It  is  not  sufficient  that  a 
debtor  should  know  that  he  was  insolvent; 
but  that  the  insolvency  must  be  of  that  ex- 
treme character,  in  order  to  avoid  a  sale, 
that  the  debtor  must  have  known  that  he 
most  fail  before  the  time  for  the  payment 
of  the  goods  arrived." 

And  where  the  evidence  did  not  show 
that  the  purchaser  knew  that  he  could  not 
pay  for  the  goods  when  the  credit  time  ex- 
pired, it  was  held  that  insolvency  alone 
would  not  avoid  a  sale.    Ibid. 

Mere  insolvency,  though  well  known  to 
the  vendee  and  not  disclosed  to  the  vendor, 
was  held  no  fraud,  where  there  was  no  in- 
tent, when  the  property  was  purchased,  not 
to  pay-  Wheeler  &  W.  Mfg.  Co.  v.  Keeler, 
65  Hun,  608,  20  N.  Y.  Supp.  388. 

And  the  fact  that  a  purchaser  knew  that 
he  was  insolvent  at  the  time  of  purchase, 
and  concealed  that  fact  from  the  vendor, 
was  held  not  sufficient  to  authorize  a  re- 
scission, where  he  hoped  to  retrieve  his 
business  and  expected  to  pull  through.' 
44  LJUA.(N,S.l, 


Nichols  V.  Pinner,  18  N.  Y.  296.  Pratt,  J., 
said:  "But  it  is  clear  that  such  intention 
is  not  necessarily  inferable  from  the  fact 
that  a  man  in  good  credit,  going  on  with  his 
regular  business,  makes  his  usual  pur- 
chases for  the  purpose  of  continuing  that 
bxisiness,  after  he  is  made  aware  that  his 
property  is  not  sufficient  to  pay  his  debts. 
It  is  not  fraudulent  in  him  to  make  reason- 
able efforts  to  retrieve  his  fortune  and  to 
extricate  himself  from  his  embarrassment. 
It  is  not  unnatural  that  he  should  cling  to 
the  hope  that  better  times  would  come." 
(Distinguished  in  Johnson  v.  Monell,  2 
Keyes,  666.) 

And  where  the  vendor  obtained  an  order 
of  arrest  on  the  ground  of  fraud  in  the  pur- 
chaser, misrepresentios,  and  that  the  pur- 
chase was  made  with  uie  intent  not  to  pay, 
it  was  held  that  such  intent  would  not  be 
imputed  merely  from  the  fact  of  his  in- 
solvency and  his  omission  to  disclose  this 
to  his  vendor.  Morris  v.  Talcott,  96  N.  Y. 
100,  reversing  29  Hun,  426.  The  court 
said:  "A  condition  of  known  insolvency  on 
the  part  of  an  intending  purchaser  of  prop- 
erty, accompanied  with  an  intention  to  ac- 
quire the  property  of  his  vendor  without 
paying  for  it,  constitutes  such  a  fraud  as 
will  make  the  vendee  liable  to  arrest  in  an 
action  for  the  debt;  but  the  intention  not 
to  pay  can  no  more  be  inferred  from  the 
mere  fact  of  insolvency  than  the  fact  of  in- 
solvency can  be  inferred  from  the  existence 
of  an  intention  not  to  pay." 

And  where  a  purchaser  was  insolvent  at 
the  time  of  purchase,  and  did  not  disclose 
the  fact  to  plaintiff,  it  was  held  insufficient 
to  avoid  a  sale  unless  it  was  shown  that 
defendant  purchased  with  intent  not  to  pay. 
Hotchkin  v.  Third  Nat- Bank,  127  N.  Y. 
329,  27  N.  E.  1050.  The  court  said:  "The 
law  is  well  settled  in  this  state  that  the 
mere  omission  of  a  purchaser  of  goods  on 
credit  to  disclose  his  insolvency  to  the 
vendor,  in  the  absence  of  any  attempt  to 
defraud,  is  not  such  a  concealment  as  will 
avoid  the  sale,  although  the  fact,  if  known 
to  the  seller,  would  affect  his  credit." 

And  where  a  purchaser  was  insolvent  and 
was  unable  to  procure  money  to  pay  his 
debts,  it  was  held  it  was  not  a  fraudulent 
[)urchase,  unless  he  bought  with  an  inten- 
tion not  to  pay.  Dal  ton  v.  Thurston,  16 
R.  X.  418,  2  Am.  St.  Rep.  906,  7  AtL  112. 
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The  court  said:  "Of  course,  however,  the 
fact  that  a  purchaser  is  deeply  insolvent 
when  he  purchases,  and  knows  that  he  is  so, 
is  evidence  from  which,  under  some  circum- 
stances, it  may  be  inferred  that  he  had  no 
intention  or  expectation  of  paying.  The 
question  in  this  case  is,  then,  whether,  un- 
der the  circumstances  disclosed,  the  infer- 
ence ought  to  be  drawn.     We  think  not." 

A  replevin  bill  by  a  vendor  to  set  aside 
a  sale  on  the  ground  of  the  insolvency  of 
the  purchaser,  which  failed  to  allege  an  in- 
tention not  to  pay,  was  held  insufficient. 
Dorman  v.  Weakley,  —  Tenn.  — ,  39  S.  W. 
890. 

An  instruction,  "If  Lewis  Brothers  were 
insolvent  and  unablq  to  pay  for  the  sugar 
at  the  time  they  ordered  it,  the  intention 
not  to  pay  for  it*^  should  be  presumed,** — was 
held  properly  refused  as  a  charge  upon  the 
•weight  of  evidence.  Barton  v,  Stroud-Gib- 
son Grocer  Co.  —  Tex.  Civ.  App.  — ,  40 
S.  W.  1050. 

The  mere  fact  of  insolvency  at  the  time 
of  purchase  was  held  insufficient  to  entitle 
the  vendor  to  replevy  from  an -assignee  for 
creditors.  David  Adler  &  Sons  Clothing  Co. 
V.  Thorp,  102  Wis.  70,  78  N.  W.  184.  In 
this  case  the  purchaser  expected  to  be  able 
to  pay  when  he  bought,  and  made  an  as- 
signment in  order  to  prevent  attachments. 

And  where  a  purchaser  intended  to  pay 
for  goods  when  he  bought  them,  but  put  a 
chattel  mortgage  on  them  to  a  bank  as  soon 
as  they  were  received,  and  had  no  design  of 
mortgaging  them  until  after  delivery,  it 
was  held  that  the  vendor  could  not  recover 
in  replevin.  Consolidated  Mill.  Co.  v. 
Fogo,  104  Wis.  92,  80  N.  W.  103.  The 
court  said:  "But  it  is  equally  true  that  the 
mere  omission  of  a  purchaser  of  goods  to 
disclose  his  known  insolvency  to  the  vendor 
is  not  a  fraud  for  which  the  sale  may  be 
avoided.  Such  mere  silence  in  respect  to 
his  pecuniary  condition,  when  no  inquiries 
have  been  made,  is  not  evidence  of  fraud. 
An  honest,  though  abortive,  purpose  to  con- 
tinue business  and  pay  for  the  goods  is  con- 
sistent with  the  vendee's  knowledge  of  his 
own  insolvency." 

It  was  alleged  that  the  vendee  bought 
goods  with  a  preconceived  intention  of  not 
paying  for  them.  The  evidence  showed 
that  the  vendee  had  contemplated  opening 
another  shop,  and  accounted  for  his  lailure 
by  the  small  amount  of  his  sales  and  the 
unexpected  demands  of  his  creditors.  The 
vendor  was  held  not  entitled  to  rescind  the 
sale.  Small  v.  Glasel,  28  N.  S.  245.  The 
court  said:  "Possibly  there  is  not  much 
more  in  the  case  than  Cohn's  insolvency, 
recklessness  in  some  personal  expenditure, 
and  increasing  by  a  little  his  usual  pur- 
chases of  goods.  It  would  be  perhaps  un- 
safe to  infer  from  these  facts  that  when  he 
purchased  he  never  intended  to  pay  for  the 
goods.  It  is  not  necessary,  in  this  case,  to 
infer  that  he  knew  of  his  insolvency;  in- 
deed, his  own  evidence — and  that  is  all 
there  is  on  the  point — tends  to  show  tliat  he 
was  solvent.  He  may  have  been  sanguine 
and  thought  he  could  pay." 
44  L.R.A.(N.S.) 


In  Garbutt  v.  Bank  of  Prairie  du  Chien, 
22  Wis.  384,  it  was  said:  "But  the  omission 
to  disclose  his  insolvency  at  the  time  of 
the  purchase  must  be  accompanied  with 
some  dishonest  purpose  on  the  part  of  the 
vendee,  in  order  to  destroy  the  contract. 
So  that,  according  to  the  doctrine  of  the 
above  cases,  even  if  it  had  been  clearly 
shown  that  Dayton  was  insolvent  when  he 
made  the  purchase, — as  it  has  not  been, — 
this  fact  alone,  unconnected  with  other  sus- 
picious circumstances,  would  not  be  suffi- 
cient evidence  of  a  fraudulent  design  not  to 
pay  for  the  goods." 

In  Bell  V.  Ellis,  33  Cal.  620,  it  was  held 
that  mere  insolvency  of  the  purchaser  was 
insufficient  of  itself  to  constitute  fraud. 
This  overrules  Seligman  v.  Kalkman,  8  Cal. 
207. 

But  where  a  purchaser  of  goods  was  in- 
solvent and  unable  to  pay,  it  was  held  that 
this  was  not  conclusive  evidence  of  an  in- 
tention not  to  pay.  Stein  v.  Hill,  100  Mo. 
App.  38,  71  S.  W.  1107.  The  court  said: 
"Insolvency  is  a  circumstance  tending  to 
prove  an  intent  never  to  pay,  and  the  more 
hopeless  the  insolvency  the  stronger  is  the 
inference  to  be  drawn  that  the  insolvent 
vendee  never  intended  to  pay." 

And  where  a  purchaser  of  goods  was  in- 
solvent, whether  he  made  the  purchase 
with  a  preconceived  design  not  to  pay  for 
the  property,  and  whether  he  acted  with  an 
honest  or  dishonest  design,  were  held  to  be 
questions  for  the  jury.  Buckley  v.  Art- 
cher,  21  Barb.  585.  The  court  said: 
"Though  he  knew  himself  to  be  insolvent, 
yet,  as  he  made  no  false  representations  in 
relation  to  his  condition,  if  he  made  the 
purchase  with  the  honest  intention  of  con- 
tinuing his  business  and  paying  for  the 
goods  if  he  could,  the  plaintiffs  could  not 
avoid  the  sale  for  fraud.  But  if,  on  the 
other  hand,  the  purchase  was  made  with  a 
knowledge  of  his  own  insolvency,  and  with  a 
preconceived  design  of  subjecting  the  goods 
to  the  judgment  he  had  already  confessed, 
or  the  mortgage  he  was  about  to  execute, 
it  was  such  a  fraud  as  would  vitiate  the 
sale;  and  the  plaintiffs,  upon  ascertaining 
the  imposition,  would  be  justified  in  re- 
claiming their  property." 

An  instruction  that  the  mere  fact  that 
the  purchasers  "were  insolvent  at  the  time 
of  the  purchase  of  the  goods  in  controversy 
from  plaintiff  is  not  sufficient  to  avoid  the 
sale,  for  the  law  does  not  require  an  insol- 
vent person  to  disclose  his  insolvency,  when 
he  is  not  asked  by  the  seller  concerning  his 
financial  standing;  but  the  jury  must  be- 
lieve from  the  evidence  that  said  Strick- 
land &  Company  did  not  intend  to  pay  for 
said  goods  at  the  time  they  purchased  tlie 
same,  or  they  cannot  find  for  plaintiff  on 
this  issue," — ^was  held  erroneous  as  not 
identifying  the  ground  it  was  intended  to 
relate  to.  The  plaintiff  claimed  rescission 
for  false  representation  and  also  because 
tlio  purchasers  bought  with  the  intention 
not  to  pay.  Willis  v.  Strickland  (former 
trial  —  Tex.  Civ.  App.  — ,  43  S.  W.  602) 
—  Tex.  Civ.  App.  — ,  60  S.  W.  159.    The 
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court  said:  "Insolvency  was  a  circumstance 
tending  to  establish  this  issue,  and  the 
judge  should  not  have  singled  it  out,  and 
told  the  jury  that  it  was  not  sufficient  to 
establish  the  issue." 

In  Steam  v.  Clifford,  62  Vt.  92,  18  Atl. 
1045,  an  action  to  recover  goods  on  the 
ground  that  the  purchaser  procured  them 
with  a  preconceived  design  of  not  paying, 
where  it  was  shown  that  he  went  into  in> 
solvency  after  the  purchase,  the  defendant 
was  held  entitled  to  rebut  the  inference 
from  insolvency  by  showing  that  he  did 
this  to  dissolve  an  attachment. 

If  a  purchaser  was  insolvent  when  he 
purchased  the  goods,  that  is,  was  unable  to 
pay  his  bills  as  they  matured  in  the  ordi- 
nary course,  it  was  held  that  this  was  to  be 
considered  by  the  jury  in  determining  the 
real  issue  of  intent  to  pay  for  the  goods, 
and  that  they  should  consider  the  amount 
of  his  purchases,  the  time  of  payment,  his 
income,  and  other  surrounding  circum- 
stances. Phelps,  D.  &  P.  Co.  V.  Samson, 
113  Iowa,  145,  84  N.  W.  1051. 

The  mere  fact  of  insolvency  on  the  part 
of  the  purchaser  was  held  insufficient  of  it- 
self to  avoid  a  sale.  But  it  w^as  held  that 
this  might  be  taken  into  consideration  in 
determining  whether  or  not  he  intended 
not  to  pay  for  the  goods  at  the  time  when 
thev  were  purchased.  Sweet,  D.  &  Co.  v. 
Sullivan,  77  Mo.  App.  128. 

And  in  Ross  v.  Miner,  101  Mich.  1,  59  N. 
W.  425  (64  Mich.  204,  31  N.  W.  185,  67 
Mich.  410,  35  N.  W.  60),  it  waa  said:  "It 
is  not  the  rule  that  every  purchase  made 
by  a  merchant  whose  liabilities  are  equal 
to  his  assets,  or  even  in  excess  thereof,  is 
presumptively  fraudulent,  or  that  a  pur- 
chase under  such  circumstances  would  even 
justify  an  inference  that  the  purchaser  had 
a  preconceived  purpose  not  to  pay  for  the 
goods  so  purchased.  The  jury  must  not 
only  find  a  condition  of  insolvency,  but, 
from  all  the  facts  and  circumstances,  must 
also  find  that  there  was  an  intent  not  to 
pay  for  the  goods  purchased." 

in  Van  Kleek  v.  Leroy,  4  Abb.  Pr.  N.  S. 
431,  the  court  said:  "A  purchase  of  goods, 
with  the  preconceived  design  not  to  pay  for 
them,  is  a  fraudulent  purchase,  subject  to 
the  same  consequences.  An  actual  insol- 
vency at  the  time  of  the  purchase,  but  ac- 
companied with  an  honest  expectation,  on 
the  part  of  the  purchaser,  that  he  will  be 
able  to  retrieve  his  fortunes,  and  where  no 
representation  is  made,. does  not  necessarily 
rrpate  a  fraud  (Hall  v.  Naylor,  18  N.  Y. 
588,  75  Am.  Dec.  269;  Nichols  v.  Pinner, 
18  N.  Y.  295;  Hennequin  v.  Naylor,  24 
X.  Y.  139;  Gary  v.  Hotaling,  1  Hill,  311, 
37  Am.  Dec.  323)." 

In  Lupin  v.  Marie,  2  Paige,  169,  it  was 
said:  "It  is  is  not  necessary  in  this  case 
to  decide  whether  it  would  be  sufficient  to 
avoid  a  sale  as  fraudulent  if  a  merchant 
in  good  credit  purchase  goods  upon  his  own 
responsibility,  who  knows  himself  to  be  in- 
solvent at  the  time,  but  conceals  that  fact 
from  the  vendor.  If  he  made  the  purchase 
under  such  circumstances,  intending  never 
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to  pay  for  them,  or  for  the  purpose  of  plac- 
ing them  in  the  hands  of  an  assignee  for  ^ 
the  benefit  of  other  creditors,  there  can  be 
no  doubt  it  would  be  such  a  fraud  as  would 
avoid  the  sale.  But  in  this  case  it  is  evi- 
dent that  no  fraud  was  intended." 

A  debtor  bought  goods  at  auction,  and 
took  them  without  payment,  and  without 
informing  the  vendor  that  bankruptcy  pro- 
ceedings had  been  instituted  against  him. 
It  was  held  that  the  trustee  in  bankruptcy 
was  entitled  to  the  possession  as  against 
the  vendor.  Ex  parte  Whittaker,  L.  R. 
10  Ch.  446,  James,  L.  J.,  said:  "A  man 
buying  is  not  bound  to  tell  all  his  affairs 
to  those  with  whom  he  deals,  though  he 
must  not  say  anything  which  amounts  to 
a  misrepresentation.  I  cannot  say  that 
Shackleton  bought  these  goods  without  any 
intention  of  paying  for  them.  He  might 
suppose  that  he  had  a  chance  of  paying 
Ragg's  small  debt  and  stopping  the  bank- 
ruptcy proceedings."  That  case  was  dis- 
tinguished in  Davis  v.  McWhirter,  40  U.  C. 
Q.  B.  598. 

F.  Evidence, 

A  failure  and  an  assignment  for  credi- 
tors within  six  days  after  a  purchase  of 
goods  was  held  to  be  evidence  for  the  jury 
from  which  the  inference  could  be  fairly 
drawn,  that  at  the  time  of  purchase  the  de- 
fendant had  no  reasonable  expectation  of 
being  able  to  pay  for  the  goods.  Johnson 
V.  Monell,  2  Abb.  App.  Dec.  470. 

And  in  Dale  v.  Jacobs,  41  How.  Pr.  94, 
where  defendant  was  arrested  for  fraud  in 
contracting  a  debt  for  goods  sold  on  thirty 
days*  credit,  and  the  defendant  claimed  to 
be  insolvent,  the  court  said:  "Becoming  in- 
solvent so  soon  after  the  sale,  it  is  not  too 
much,  there  being  no  explanation  offered,  to 
believe  that  they  were  so  when  they  made 
the  purchases,  and  if  that  be  so,  they  fraud* 
ulently  concealed  the  fact,  intending  when 
they  bought  the  goods  not  to  pay  for  them. 
That  was  a  fraudulent  contracting  of  the 
debt." 

'And  to  constitute  fraud  it  was  held  that 
there  must  be  facts  and  circumstances  at- 
tending the  transaction,  not  only  in  rela- 
tion to  the  purchaser's  want  of  property 
and  credit,  present  and  prospective,  but 
facts  sufficient  to  prove  to  the  satisfaction 
of  the  jury  that  the  purchase  was  made 
with  the  intention  of  not  paying  for  the 
goods.     Morrill  v.  Blackman,  42  Conn.  324. 

Tea  was  purchased  on  a  credit  of  five 
months.  On  its  arrival  a  writ  of  attach- 
ment was  served  on  the  railroad,  the  pur- 
chaser having  made  an  assignment  and 
absconded.  In  an  action  of  interpleader  it 
was  held  that  the  inference  was  that  the 
goods  were  ordered  fraudulently,  with  a 
preconceived  design  of  not  paying  for  the 
same.  Davis  v.  McWhirter,  40  U.  C.  Q.  B. 
598. 

And  where  the  purchaser  had  been  in- 
solvent 'for  some  time,  and  permitted  a  false 
statement  of  his  condition  to  remain  on  the 
records  of  a  mercantile  agency,  and  knew 
that  he  was  insolvent  when  he  bought  the 
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goods,  and  made  an  assignment  within  three 
days  thereafter,  it  was  held  that  a  fraud- 
ulent intent  not  to  pay  would  be  presumed. 
Lindauer  Bros.  v.  Hay,  61  Iowa,  663,  17 
N.  W.  98. 

And  where  there  was  an  order  of  ar- 
rest, it  was  held  that  the  inference  was 
legitimate  that  the  defendant  must  have 
known  when  he  purchased  the  barley  that 
he  could  not  continue  in  business,  and  that 
he  could  not  pay  for  it,  and  hence  was 
chargeable  with  an  intent  not  to  pay  for  it. 
Wright  V.  Brown,  67  N.  Y.  1.  The  court 
said:  "This  is  confirmed  by  the  close  con- 
nection of  events,  and  by  finally  trans- 
ferring all  his  property  to  his  wife,  includ- 
ing the  malt  so  recently  purchased  of  the 
plaintiffs.  To  what  extent  the  denial  and 
explanation  of  the  defendant  should  be 
deemed  to  impair  the  case  made  by  the 
plaintiffs  depends  partly  upon  the  force  to 
be  given  to,  and  inferences  drawn  from,  the 
isLcta,  the  most  important  of  which  are  un- 
disputed." Distinguished  in  Morrison  v. 
Shuster,  1  Mackey,  190,  where  the  court 
said:  "But  the  mere  silence  of  a  defend- 
ant as  to  his  financial  condition  at  the 
time  of  sales  to  him  by  complainants,  even 
if  he  had  then  known  himself  to  have  been 
insolvent,  is  not  sufficient  to  warrant  a 
rescission  of  the  sales  for  fraud." 

In  an  action  of  claim  and  delivery  to 
recover  goods  bought  by  an  insolvent  with 
the  intent  of  not  paying  for  them,  it  was 
held  that  allegations  in  the  complaint 
showing  the  insolvency  and  that  similar 
frauds  were  practised  on  other  merchants 
were  proper  and  should  not  be  stricken 
out.  Davenport  Glucose  Mfg.  Co.  v.  Taus- 
sig, 31  Hun,  566,  6  N.  Y.  Civ.  Proc.  Rep.  74. 

If  a  vendee  purchased  goods,  and  con- 
cealed his  insolvency,  it  was  held  to  be  a 
question  for  the  Jury  whether  or  not  he 
purchased  with  the  intention  not  to  pay. 
Hall  v.  Naylor,  6  Duer,  71.  The  court  said: 
"If  at  the  time  of  a  credit  purchase  the 
party  is  hopelessly  insolvent,  and  knows  it, 
and  such  purchase  is  speedily  followed  by 
a  transfer  of  all  his  property  for  the  pay- 
ment of  his  debts,  evidence  may  be  ad- 
mitted of  other  transactions  with,  or  other 
declarations  to,  different  parties,  about  the 
same  period,  tending  to  the  conclusion  of 
a  general  design  to  defraud  creditors  by 
fraudulent  purchases." 

And  where  a  vendee  purchased  goods 
from  plaintiff,  and  intended  not  to  pay  for 
them,  it  was  held  that  evidence  of  con- 
temporaneous frauds  was  admissible  if  they 
tended  to  prove  the  intention  which 
actuated  the  defendant  in  this  transaction. 
Jordan  v.  Osgood,  109  Mass.  457,  12  Am. 
Rep.  731. 

And  where  it  was  claimed  that  the  pur- 
chaser bought  with  the  design  not  to  pay, 
it  was  held  that  evidence  of  similar  frauds 
was  competent.  Hall  v.  Naylor,  18  JT.  Y. 
688,  76  Am.  Dec.  269.  The  court  said: 
"The  law  does  not  deny  the  possibility  of 
an  honest  purchase  of  goods  on  credit  by 
an  insolvent  person,  without  a  disclosure 
of  the  fact.  He  may  have  not  only  an  in- 
44  L.R.A.(N.S.) 


tent  ion  of  paying  for  them  when  the  credit 
expires,  but  a  reasonable  expectation  of 
being  able  to  do  so.  The  true  point  of  in- 
quiry in  such  cases  is  whether  there  was  a 
preconceived  design  not  to  pay  for  the 
goods." 

On  the  subsequent  trial  of  this  case, 
Nichols  V.  Michael,  23  N.  Y.  264,  80  Am. 
Dec.  269,  the  jury  were  instructed  that  if 
the  purchaser  was  insolvent,  and  concealed 
the  fact  of  his  insolvency,  with  the  design 
of  procuring  the  goods  and  not  paying 
for  them,  it  was  a  fraud  which  would  avoid 
the  sale  at  the  option  of  plaintiffs. 

In  Edson  v.  Hudson,  83  Mich,  460,  47 
N.  W.  347,  it  was  said:  "While  the  mere 
fact  of  insolvency  does  not  prevent  a  man 
buying  goods  on  credit,  with  a  good-faith 
intention  of  paying  for  them,  and,  standing 
alone,  is  not  a  badge  of  fraud,  yet  in  this 
case  the  fact  of  insolvency,  coupled  with 
the  existence  of  this  large  mortgage,  and 
its  concealment  from  plaintiffs,  furnished, 
in  our  opinion,  some  evidence  tending  to 
show  fraud  in  the  purchase  of  the  goods 
from  them;  and  insolvency  may  always  be 
submitted  to  a  jury,  with  other  facts,  to 
show  an  intention  to  defraud  in  the  pur- 
chase of  goods." 

And  in  determining  whether  a  debt  was 
fraudulently  contracted  with  intent  not  to 
pay  for  the  goods,  it  was  held  competent 
for  the  jury  to  take  into  account  the 
knowledge  which  the  manager  had  of  the 
situation  of  the  company  and  its  ability  to 
meet  its  obligations.  Whitaker  Iron  Co. 
V.  Preston  Nat.  Bank,  101' Mich.  146,  69 
N.  W.  395. 

And  where  the  annual  corporate  state- 
ment was  false,  and  within  a  few  days 
after  iron  was  received  a  chattel  mortgage 
was  given  covering  the  entire  plant,  it  was 
held  that  the  jury  was  warranted  in  finding 
that,  before  the  mortgage- was  given,  it  was 
beyond  the  power  and  expectation  of  the 
corporation  to  make  payment.  Silberman 
V.  Munroe,  104  Mich.  352,  62  N.  W.  555. 

A  purchaser  was  hopelessly  insolvent 
and  his  business* decreasing;  his  assets  were 
not  more  than  one  fourth  of  his  liabilities, 
part  of  the  latter  being  a  misappropriation 
of  a  trust  fund;  and  the  purchase  in  ques- 
tion was  the  first  from  the  plaintiffs;  and 
he  confessed  judgment  soon  after  receiving 
the  invoice  of  the  goods.  It  was  held  to 
be  a  question  for  the  jury  whether  or  not 
he  intended  not  to  pay  for  them.  Elsass 
V.  Harrington,  28  Mo.  App.  300. 

In  that  case  the  pledgee  only  asked  if 
this  corporation  owned  the  goods.  The  jury 
could  consider  the  pledgee's  knowledge  of 
the  condition  of  the  company,  that  the  offer 
to  pledge  was  made  while  the  goods  were 
held  by  a  common  carrier  and  in  original 
packages,  that  no  questions  were  asked  as 
to  financial  ability,  or  whether  or  not  the 
goods  were  paid  for.  The  court  said: 
"Where  a  merchant  purchases  shortly  be- 
fore failure,  and  at  a  time  when  his  busi- 
ness is  hopelessly  swamped,  it  must,  we 
think,  be  left  to  a  jury,  in  an  action  of 
this  kind,  to  say  whether  he  intended  ever 
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to  pay  for  the  goods.  A  knowledge  on 
the  part  of  a  purchaser,  at  the  time  of  mak- 
ing the  purchase,  that  he  will  not  be  able 
to  pay  for  the  goods,  is  tantamount  to  an 
intent  not  to  pay  for  them." 

And  where  a  purchaser  of  goods  was  an 
insolvent  corporation,  and  pledged  the 
goods  in  original  packages  before  delivery 
at  their  store,  and  all  their  goods  were  at- 
tached by  other  creditors,  it  was  held  to 
be  a  question  for  the  jury  whether  it  was 
a  purchase  with  intent  never  to  pay,  and 
whether  the  pledgee  had  notice.  Leedom 
V.  Ward  Furniture,  Stove  &  Carpet  Co.  38 
Mo.  App.  425. 

Evidence  that  persons  doing  business  in 
a  firm  name  after  buying  goo&  by  a  trans- 
action between  themselves  placed  the  title 
in  one  who  then  denied  that  he  had  been  a 
partner  and  repudiated  liability  for  the 
purchase  price  of  the  goods,  is  sufficient  to 
support  a  finding  of  purchase  with  inten- 
tion not  to  pay.  Herboth  v.  Gaal,  47  Mo. 
App.  255. 

An  intention  not  to  pay  for  goods  at  the 
time  of  sale  was  held  sufficient  fraud  to 
entitle  the  vendor  to  an  attachment.  Black- 
well  V.  Fry,  49  Mo.  App.  638.  The  court 
said:  "The  evidence  concerning  the  defend- 
ant's subsequent  conduct  as  to  his  prop- 
erty, and  his  action  in  reference  to  the  pay- 
ment of  this  particular  debt,  had  some  tend- 
ency to  show  that  he  intended  not  to  pay 
the  debt  at  the  time  he  contracted  it.^' 

And  where  purchasers  were  insolvent, 
and  failed  within  six  days  after 'the  pur- 
chase, it  was  held  evidence  that  thev  Imew 
they  were  insolvent  at  the  time  of  the  pur- 
chase; and  the  question  was  properly  left 
to  the  jury  whether  or  not  the  purchase 
was  made  with  the  preconceived  design  not 
to  pay  for  the  goods.  Johnson  v.  Monell, 
2  Keyes,  655.  The  court  said:  'Their  fail- 
ure and  assignment  within  six  days  after 
their  purchase,  without  any  satisfactory 
explanation,  was  evidence  to  be  submitted 
to  the  jury,  from  which  an  inference  could 
be  fairly  drawn  that  at  the  time  of  the 
purchase  they  had  no  reasonable  expecta- 
tion of  being  able  to  pay  the  plaintiff  for 
the  goods  when  called  upon  for  that  pur- 
pose. And  if  they  had  no  reason  to  believe 
that  they  would  be  in  a  condition  to  pay 
for  the  goods  when  payment  was  called 
for,  or  afterward,  the  jury  may  infer  that 
they  intended  to  cheat  and  defraud  the 
plaintiff  out  of  the  same." 

And  where  purchasers  were  insolvent, 
and  knew  it,  and  had  given  a  chattel  mort- 
gage on  their  stock  of  goods  to  a  preferred 
cr^itor,  who  could  close  them  at  any  time, 
and  purchased  large  bills  of  goods  on  the 
eve  of  suspension,  which  they  transferred 
to  their  assignee,  it  was  held  evidence  to 
'go  to  the  jury,  from  which  the  inference 
could  be  drawn  of  a  purchase  with  the  in- 
tention not  to  pay.  Hennequin  v.  Kaylor, 
24  N.  Y.  139. 

But  where  there  was  no  evidence  in  the 
ease  from  which  a  jury  could  infer  that 
the  purchase  of  goods  was  made  with  the 
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intention  never  to  pay,  it  was  held  improper 
to  submit  such  issue  to  the  jury.  Graton 
&  K.  Mfg.  Co.  V.  Troll,  69  Mo.  App.  476. 

In  Harris  v.  Alcock,  10  Gill.  &  J.  226, 
32  Am.  Dec.  158,  it  was  held  that  the  evi- 
dence failed  to  show  that  the  property  was 
bought  with  the  view  of  having  an  execu- 
tion levy  made  therein,  and  failed  to  show 
that  the  purchaser  did  not  intend  to  pay 
for  the  goods. 

And  where  it  was  not  shown  that  at  the 
date  of  a  purchase  the  buyer  contemplated 
a  swindle,  and  did  not  intend  or  expect  to 
pay  for  the  goods  purchased,  it  was  held 
that  the  vendor  could  not  rescind  and  re- 
plevy the  goods.  Yeager  Mill.  Co.  v.  Law- 
ler,  39  La.  Ann.  572,  2  So.  398. 

In  Thompson  v.  Peck,  115  Ind.  512,  1 
L.R.A.  201,  18  N.  E.  17,  it  was  held  that 
the  vendors  could  not  maintain  replevin 
for  several  lots  of  goods  sold  during  two 
years,  on  the  ground  of  fraud  of  the  pur- 
chaser, who  intended  not  to  pay  for  the 
goods,  where  some  of  the  lots  had  been 
paid  for,  and  the  plaintiffs  had  not  restored 
the  consideration.  The  court  said:  "The 
mere  fact  that  the  purchasers  subsequently 
executed  chattel  mortgages  upon  the  prop- 
erty, thereby  giving  certain  of  their  credit- 
ors preference,  or  that  they  made  an  as- 
signment for  the  benefit  of  creditors,  did 
not  warrant  the  inference  that  either  of  tlie 
purchases  was  made  with  the  design  to  ob- 
tain the  goods  without  paying  for  them." 

In  Seligman  v.  Kalkman,  8  Cal.  207,  it 
was  said:  "It  is  fully  established  by  most 
of  the  cases,  and  conceded  by  the  counsel 
of  defendants,  that  where  a  purchase  of 
goods  is  made  with  the  preconceived  design 
of  not  paying  for  them,  it  is  such  a  fraud 
as  will  vitia^  the  sale.  ...  If  the  de- 
sign exists  to  defraud  the  vendor  at  the  time 
the  purchase  is  made,  no  title  passes  to 
the  purchaser.  The  only  difficulty  in  refer- 
ence to  cases  of  this  kind  is  to  lay  down 
some  rule  as  to  what  facts  shall  constitute 
conclusive  evidence  of  such  intention.  The 
intention  of  a  party,  which  is  the  internal 
and  invisible  resolution  of  the  mind,  can 
only  be  known  to  others  by  external  acts. 
It  requires  evidence  to  establish  the  exist- 
ence of  this  intention.  In  estimating  the 
force  and  effect  of  certain  facts  as  evidence 
of  intention,  a  man  must  be  presumed  to 
intend  that  which  is  the  natural  and  ordi- 
nary result  of  his  own  deliberate  act." 

In  Bell  V.  Ellis;  33  Cal.  620,  it  was  said: 
'The  rule  in  Seligman  v.  Kalkman,  supra, 
is  as  follows:  Every  person  about  to  pur- 
chase goods  from  another  on  credit  is 
bound  to  know  the  condition  of  his  own 
affairs, — that  is  to  sa^,  whether  he  is  in- 
solvent or  not, — and  if  insolvent  he  must 
disclose  that  fact  to  the  seller  without 
being  called  upon  to  do  so,  or  the  contract 
of  sale,  if  made,  will  be  null  and  void,  and 
the  title  to  the  goods  will  not  pass.  This 
doctrine  is  denounced  by  the  learned  counsel 
for  the  appellant  as  unsound;  and  notwith- 
standing our  great  desire  to  follow  the  lead 
of  out  predecessors  whenever  it  can  be 
done   without    violence    to    important   and 
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well-settled  principles,  we  are  compelled  to 
so  declare  it." 

In  Klopenstein  v.  Mulcahy,  4  Nev.  296, 
it  was  said:  ''Seligman  v.  Kalkman,  supra, 
is  perhaps  the  only  case  that  can  be  found 
in  the  books  announcing  a  contrary  doc- 
trine. It  must  be  admitted  that  in  that 
case  the  supreme  court  of  California,  with 
that  spirit  of  reckless  innovation  which  so 
frequently  characterized  its  earlier  de- 
cisions, directly  held  that  the  mere  insolv- 
ency of  the  purchaser  was  sufficient  to  in- 
validate a  sale;  but  that  case  has  since 
been  overruled,  and  hence  it  is  no  longer 
authority  even  in  California.  Bell  v.  Ellis, 
supra. 

And  where  goods  were  purchased,  and 
the  vendor  brought  an  action  to  rescind 
on  the  ground  of  fraud,  it  was  held  that 
there  was  no  intention  on  the  part  of  the 
buyer  not  to  pay,  and  the  vendor  could  not 
recover  the  goods.  John  V.  Farwell  Co.  v. 
Linn,  59  111.  App.  245. 

In  Re  Murphy-Barbee  Shoe  Co.  11  Am. 
Bankr.  Rep.  428,  it  was  held  that  the  evi- 
dence showed  that  the  bankrupt  purchased 
in  good  faith,  expecting  to  pay  for  the 
goods. 

VI.  Time  of  intent. 

Some  cases  hold  that  the  intent  not  to 
pay  must  exist  at  the  time  of  the  purchase, 
and  that  an  intent  formed  subsequently, 
at  the  time  of  delivery,  will  not  be  suffi- 
cient to  enable  the  vendor  to  avoid  the 
sale.  Other  cases  hold  that  receiving  the 
goods,  with  the  then  "intent  not  to  pay" 
formed  at  the  time  of  receiving  the  goods, 
will  be  such  a  fraud  as  will  enable  the 
vendor  to  rescind. 

An  instruction  in  regard  to  the  intention 
of  the  purchaser  not  to  pay  according  to 
contract  was  held  erroneous,  as  the  inten- 
tion not  to  pay  must  exist,  and  not  the 
intention  not  to  pay  in  a  particular  manner. 
Strickland  v.  Willis,  —  Tex.  Civ.  App.  — , 
43  S.  W.  602.  The  court  said:  "An  intent 
not  to  pay  for  the  goods,  if  such  there  was, 
formed  after  the  purchase,  or  an  intent,  if 
such  there  was,  not  to  pay  for  the  goods  in 
accordance  with  the  terms  of  the  contract  of 
sale,  would  be  insufficient.  Plaintiff  can 
recover  on  this  issue  only  by  showing  by 
evidence  that  when  the  goods  were  pur- 
chased Strickland  &  Company  then  intended 
not  to  pay  for  such  goods." 

An  instruction  avoiding  a  sale  if  goods 
are  bought  with  no  intention  of  paying  for 
them  "at  the  time  or  times  when  payment 
therefor  became  due"  was  held  erroneous, 
as,  in  order  to  avoid  a  sale,  the  vendee  must 
have  intended  not  to  pay  for  the  goods  "at 
all."     Beebe  v.  Hatfield,  67  Mo.  App.  609. 

An  intention  not  to  pay,  existing  at  the 
time  of  a  contract  of  sale,  was  held  not 
applicable  to  a  subsequent  contract.  Sparks 
v.  Leavy,  19  Abb.  Pr.  364.  The  court  said: 
"It  is  very  doubtful  whether  an  intention 
by  one  of  three  joint  contractors  not  to 
pay  would  be  sufficient  to  avoid  the  con- 
tract, even  under  the  decision  in  Hennequin 
v.  Naylor,  24  N.  Y.  139.  But  unless  that 
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intention  continued  in  January,  1862,  and 
applied  to  the  new  contract  then  made  on 
the  settlement,  I  apprehend  its  existence  in 
August,   1861,   was   immaterial." 

The  formation  of  a  purpose  not  to  pay 
for  goods,  made  after  delivery,  by  an  in- 
solvent, was  held  insufficient  to  constitute 
such  fraud  as  would  enable  the  vendor  to 
rescind.  Starr  Bros.  v.  Stevenson,  91  Iowa, 
684,  60  N.  W.  217.  The  court  said:  "But 
if  he,  at  the  time  of  making  the  contract, 
intends  never  to  pay  for  the  goods,  the 
whole  transaction  is  fictitious.  There  is  no 
meeting  of  the  minds,  no  contract.  The 
buyer  obtains  possession  of  the  goods  under 
the  false  pretense  of  a  purchase,  with  in- 
tent not  to  pay  for  them.  On  the  other 
hand,  an  intent  formed  after  the  delivery 
of  the  goods,  and  after  the  title  has  passed, 
not  to  pay  for  them,  is  not  a  misrepresen- 
tation, but  a  piere  intention  unaccom- 
panied by  any  act.  Fraud  never  consists  in 
intention,  unless  it  be  accompanied  by  some 
act." 

In  Kearney  Mill.  &  Elevator  Co.  v.  Union 
P.  R.  Co.  97  Iowa,  719,  59  Am.  St.  Rep.  434, 
66  N.  W.  1059,  it  was  said:  "It  is  also 
probably  true,  as  a  general  rule,  that  the 
intent  of  the  buyer,  formed  after  the  sale 
of  the  goods  and  their  completed  delivery 
to  him,  not  to  pay  for  them,  would  not  be 
sufficient  to  authorize  the  seller  to  rescind 
the  sale  on  the  ground  of  fraud." 

If  the  purchaser  at  the  time  of  receiving 
the  goods  knew  that  he  was  insolvent  and 
would  not  be  able  to  pay  for  them,  it  was 
held  that  the  vendor  could  recover  in 
replevin  from  the  assignee  for  creditors. 
Whitten  v.  Fitzwater,  129  N.  Y.  626,  29 
N.  E.  298.  In  this  case  the  purchaser 
made  an  assignment  fifteen  days  after  he 
ordered  the  goods,  and  six  days  after  re- 
ceiving them. 

In  Starr  Bros.  v.  Stevenson,  supra,  the 
court  said:  "A  contrary  doctrine  to  that 
here  declared  seems  to  be  announced  in 
Whitten  v.  Fitzwater,  129  N.  Y.  626,  29 
N.  E.  298;  but  the  point  is  ruled  upon  con- 
cession of  counsel,  and  without  discussion. 
We  do  not  think  the  case  announces  a 
correct  rule,  and  must  decline  to  follow  it." 

A  purchaser  of  goods  under  an  executory 
contract  of  sale,  void  until  acceptance,  was 
held  guilty  of  fraud,  if  before  he  concluded 
the  purchase  he  became  hopelessly  insolvent, 
and  afterwards  took  a  delivery  of  them 
with  a  design  not  to  pay.  Pike  v.  Wieting, 
49  Barb.  314. 

In  Brooks  v.  Geo.  H,  Friend  Paper  Co.  94 
Tenn.  701,  31  S.  W.  160,  the  case  of  Pike 
V.  Wieting,  supra,  was  distinguished,  the 
court  saying:  "When,  however,  we  look  to 
the  body  of  that  opinion,  we  perceive  a  very 
important  distinction,  and  that  is,  the  sale 
being  verbal,  the  title  to  the  goods,  under 
the  New  York  statute  of  frauds,  had  not 
vested  in  the  purchaser." 

In  Starr  Bros.  v.  Stevenson,  supra,  the 
court  said:  "There  arc  cases  which  hold 
that,  if  the  contract  is  void  under  the 
statute  of  frauds,  an  intent  not  to  pay,  ex- 
isting at  the  time  of  the  delivery  of  the 
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goodB,  is  sufficient  to  vitiate  the  sale,  for 
the  acceptance  is  part  of  the  contract. 
Fike  V.  Wieting,  supra.  But  such  a  doc- 
trine has  no  application  in  this  state." 

A  corporation  was  insolvent  before  and 
after  it  made  a  purchase,  which  was  made 
with  the  preconceived  design  not  to  pay. 
It  was  held  that  it  would  be  a  fraud  if  the 
intent  not  to  pay  existed  when  the  goods 
were  received,  though  subsequent  to  the 
sale.  Bienenstok  v.  Ammidown,  11  Misc. 
76,  29  N.  Y.  Supp.  593,  32  N.  Y.  Supp. 
1138. 

VII.  Statutes.  ' 

In  some  states  the  question  of  the  effect 
of  an  intent  not  to  pay  is  provided  for  by 
statute. 

Where  the  purchase  of  hogs  was  fraud- 
ulent and  made  with  the  intent  not  to  pay, 
and  they  were  afterwards  slaughtered,  it 
was  held  that  the  vendor  could  sue  for  the 
stipulated  price,  and,  as  the  delivery  to 
the  consignees  was  with  the  implied  condi- 
tion of  immediate  payment,  it  was  held  that 
the  vendors  retained  a  lien  on  the  hogs. 
Bohannon  v.  Kerr,  1  B.  Mon.  87.  This  was 
under  Ky.  Stat.  1838,  Sess.  Acts,  211,  pro- 
viding that  courts  of  chancery  might 
rescind  contracts  made  with  the  fraudu- 
lent intent  not  to  pay,  or  require  compen- 
sation therefor. 

In  Lane  v.  Robinson,  18  B.  Mon.  623, 
where  stoppage  in  transitu  was  attempted, 
but  failed,  and  the  vendor  obtained  an  at- 
tachment, it  was  held  that  equity  had  power 
to  give  relief  to  the  vendor,  where  the  pur- 
chase was  made  by  an  insolvent  with  the 
fraudulent  intent  not  to  pay.  The  right  of 
the  vendor  was  held  superior  to  that  of  a 
prior  attaching  creditor. 

And  where  goods  were  purchased  with 
the  design  not  to  pay  for  them,  it  was  held 
that  the  failure  of  the  vendor  to  pursue 
the  goods  with  diligence,  and  the  intervening 
rights  of  other  creditors,  would  prevent  a 
rescission.  Gibson  v.  Moore,  7  B.  Mon.  92. 
Ky.  Act  1838,  3  Stat.  Laws,  116,  provided 
that  when  any  person  shall  purchase  goods 
with  the  fraudulent  intent  of  procuring 
without  paying  for  the  same,  the  chancery 
court  may  vacate  the  contract.  It  was 
held  that  it  was  not  the  purpose  or  intent 
of  the  l^islature  to  have  the  chancery  court 
restore  property  wherever  and  in  whose- 
soever hands  it  might  be  found. 

Georgia  Code,  §  3631,  provides  that  where 
one  who  is  insolvent  purchases  goods,  and, 
not  intending  to  pay  therefor,  conceals  his 
insolvency  and  intention  not  to  pay,  the 
vendor  may  disaffirm  the  contract  and  re- 
cover the  goods,  if  no  innocent  third  per- 
son has  acquired  an  interest.  This  was 
properly  given  in  the  instruction.  Newman 
V.  H.  B.  Claflin  Co.  107  Ga.  89,  32  S.  E. 
943.      (Present  Code,  §4111.) 

And  where  a  party  purchased  goods, 
and  was  insolvent,  and,  not  intending  to 
pay,  concealed  his  insolvency  and  his  in- 
tention not  to  pay  for  them,  he  was  held 
guilty  of  a  fraud  which  entitled  the  vendor 
to  disaffirm  the  contract  and  recover  the 
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I  goods,  if  no  innocent  third  party  had  ac- 
quired an  interest  in  them.  Johnson  v. 
O'Donnell,  75  Ga.  453.  This  is  provided 
for  by  Georgia  Code,  §§  3173,  3175. 

A  purchaser  fraudulently  concealed  his 
insolvency,  not  intending  to  pay.  It  was 
held  that  the  vendor  could  have  a  receiver 
appointed  to  take  possession  of  the  assets 
of  the  firm.  Fechheimer  v.  Baum,  2  L.R.A. 
163,  37  Fed.  167.  This  was  under  Georgia 
Code,  §  3149a,  providing  that  in  case  any 
trader  or  firm  fail  to  pay  at  maturity,  and 
shall  be  insolvent,  a  court  of  equity,  under 
a  creditors'  bill,  may  collect  the  assets  and 
appropriate  the  same  to  the  creditors,  and 
§  3175,  providing  that  suppression  of  a  fact 
material  to  be  known,  and  which  the  party 
is  under  an  obligation  to  communicate, 
constitutes  fraud. 

In  Dow  V.  Sanborn,  3  Allen,  181,  it  was 
said:  "In  Massachusetts  a  purchase  of  goods 
with  an  intent  not  to  pay  for  <them  is  ex- 
pressly recognized  by  statute  as  a  fraud, 
which  will  deprive  the  debtor  of  the  benefit 
of  the  act  for  the  relief  of  poor  debtors, 
and  may  subject  him  to  Sentence  of  im- 
prisonment. Gen.  Stat.  chap.  124,  §§  6,  34; 
Rev.  Stat.  chap.  98,  §§  31,  36." 

In  Kline  v.  Baker,  99  Mass.  253,  the  court 
said:  "By  the  law  of  Massachusetts,  pur- 
chasing goods  with  an  intention  not  to  pay 
for  them  is  of  itself  a  fraud  which  will 
render  the  sale  void  and  entitle  the  seller 
to  reclaim  the  goods."  But  it  was  held 
that  where  the  sale  was  in  Pennsylvania, 
and  the  delivery  was  made  there,  the  law 
of  that  state  controlled,  and  that  to  avoid 
the  sale  for  fraud  there  must  be  artifice,  in- 
tended and  fitted  to  deceive,  practised  by 
the  buyer  on  the  seller;  and  this  was  used 
in  the  present  case.  (See  same  case  106 
Mass.  61.) 

Till.  Election. 

If  the  vendor  elects  to  bring  an  action 
for  the  price,  he  cannot  then  rescind;  and 
an  election  to  rescind  and  treat  the  trans- 
action as  no  sale  will  prevent  the  vendor 
from  maintaining  an  action  for  the  price 
of  the  goods. 

The  consequence  of  the  acceptance  of 
security  for  the  purchase  money  was  held 
to  be  an  irrevocable  abandonment  of  the 
right  to  rescind  the  sale  and  reclaim  the 
property  alleged  to  have  been  purchased 
with  a  preconceived  design  not  to  pay.  Jos- 
lin  V.   Cowee,   52  N.   Y.   90. 

And  where  a  corporation  bought  a  large 
quantity  of  goods  upon  credit,  and  had  no 
intention  to  pay  for  them,  it  was  held  that 
the  vendor,  having  with  knowledge  rati- 
fied the  sale,  could  not  then  maintain  re- 
plevin. Seeley  v.  Seeley-Howe-LeVan  Co. 
130  Iowa,  626,  114  Am.  St.  Rep.  452,  105 
N.  W.  380. 

Where  a  vendor  after  shipment  learned 
that  a  buyer  of  grain  was  insolvent  and 
intended  to  get  possession  with  intent  not 
to  pay,  it  was  held  that,  having  elected  to 
retake  the  goods  from  the  railroad  before 
delivery  and  assert  his  lien,  he  could  not 
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then  rescind  as  against  an  intervener.  Kear- 
ney Mill.  Jt  Elevator  Co.  v.  Union  P.  R. 
Co.  97  Iowa,  710,  69  Am.  St.  Rep.  434,  66 
N.  W.  1069. 

In  Clough  V.  London  &  N.  W.  R.  Co.  L.  R. 
7  Exch.  26,  it  was  said:  "It  seems  to  us 
clear  on  principle,  that  a  statement  in  a 
plea  by  the  party  from  whom  the  property 
passed,  that  he  claims  back  the  property 
on  the  ground  that  he  was  induced  to  part 
with  it  by  fraud,  is  as  unequivocal  a  deter- 
mination of  his  election  to  avoid  the  trans- 
action as  could  well  be  made." 

In  Ferguson  v.  Carrington,  9  Barn.  & 
C.  69,  where  it  was  claimed  that  the  de- 
fendant bought  goods  with  the  preconceived 
design  not  to  pay,  and  an  action  of  assump- 
sit was  brought  before  the  credit  had  ex- 
pired, the  court  said:  "As  long  as  the  con- 
tract existed,  the  plaintiffs  were  bound  to 
sue  on  that  contract.  They  might  have 
treated  that  contract  as  void  on  the  ground 
of  fraud,  and  brought  trover.  By  bringing 
this  action,  they  affirmed  the  contract  made 
between  them  and  the  defendant." 

And  where  the  purchaser  was  insolvent 
and  intended  not  to  pay,  it  was  held  that 
the  vendor  could  waive  the  tort  and  sue 
for  the  value  of  the  goods  at  once,  with- 
out waiting  for  the  debt  to  mature.  Roth 
y.  Palmer,  27  Barb.  662. 

In  Kitson  v.  Farwell,  132  111.  327,  23 
N.  E.  1024,  where  the  vendors  had  obtained 
a  judgment  against  the  purchaser,  and  had 
him  imprisoned  for  debt,  and  the  latter 
sought  his  discharge  under  the  insolvency 
law,  it  was  held  that  the  vendors'  remedy, 
if  the  goods  were  purchased  with  the  in- 
tent not  to  pay,  would  be  by  rescission  and 
taking  the  goods,  that  an  action  for  de- 
ceit could  not  be  based  on  the  failure  to 
keep  a  promise  to  pay  in  the  future,  and 
that  the  petitioner  was  not  concluded  by 
the  judgment  from  showing  that  he  bought 
in  good  faith  intending  to  pay. 

An  insolvent  firm  ordered  goods  on  a 
credit  of  four  months.  The  firm  had  been 
sued.  On  the  24th  of  October  they  made 
an  assignment  for  creditors.  On  the  29th 
of  October  these  goods  arrived,  and  the 
assignee  took  possession  of  them.  It  was 
held  that  the  plaintiff  in  a  suit  against  the 
assignee  should  have  been  nonsuited,  be- 
cause the  suit  was  not  brought  until  long 
after  the  goods  had  been  sold  by  the  as- 
signee. Lacker  v.  Rhoades,  46  Barb.  499. 
The  court  said:  "Osman  Rhoades  had  at 
least  the  right  of  a  general  assignee  of 
Rhoades  &  Post  in  respect  to  this  whisky. 
He  was  not  liable  for  the  goods  on  the 
basis  of  an  unlawful  taking  and  conver- 
sion of  them.  He  took  them  by  purchase 
or  assignment.  Trover  could  not  have  been 
sustained  against  him  for  the  whisky  until 
after  the  plaintiff  had  elected  to  rescind 
the  contract  of  sale  and  had  demanded  the 
property." 

Where  a  sale  of  goods  was  rescinded  on 
the  ground  that  they  were  purchased  "with 
a  fraudulent  intent  of  not  paying  for  them," 
it  was  held  that  the  vendor  could  recover 
in  replevin  or  trover.  It  was  further  held 
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that  a  judgment  in  assumpsit  for  the  goods 
not  replevied  would  not  be  a  bar  to  the 
replevin  suit.  Sleeper  v.  Davis,  64  N.  H. 
59,  10  Am.  St.  Rep.  377,  6  Atl.  201.  The 
court  said:  "If  by  the  action  of  assumpsit 
the  plaintiffs  affirmed  the  sale  to  the  de- 
fendants, it  was  only  an  affirmance  of  the 
sale  of  those  goods  the  price  of  which  was 
sought  to  be  recovered  in  the  suit,  and  did 
not  affect  the  plaintiffs'  right  to  further 
prosecute  their  suit  against  the  defendants 
for  the  other  goods  taken   in  replevin." 

In  O'Donald  v.  Constant,  82  Ind.  212, 
it  was  said:  "If  Carnahan,  Skinner,  & 
Company  had  reclaimed  the  goods  as  their 
own,  on  the  ground  that  Shinn  had  obtained 
them  without  intent  to  pay  for  them,  and 
for  the  purpose  of  preferring  and  paying 
his  other  creditors,  and  that  the  appellee 
was  cognizant  of  that  scheme  when  he 
made  his  purchase,  the  question  would  be 
manifestly  different;  but  when  they  caused 
the  goods  to  be  attached  as  the  goods  of 
ShinUf  they  affirmed  his  title." 


IX,  Pennsylvania  oases. 

In  this  state  there  are  decisions  ap- 
parently both  ways,  but  the  weight  of  au- 
thority and  the  latest  cases  are  to  the 
effect  that  insolvency  and  intent  not  to 
pay  will  not  be  sufficient  to  entitle  the 
vendor  to  a  rescission.  There  must  be,  in 
addition,  artifice  used. 

Where  a  person  purchased  goods  with  the 
preconceived  design- of  not  paying  for  them, 
it  was  held  to  be  a  fraud,  and  that  the 
property  did  not  pass  to  the  vendee,  and 
that  replevin  or  trover  would  lie  by  the 
vendor  against  the  vendee,  but  not  against 
a  bona  fide  purchaser  without  notice.  Mac- 
kinley  v.  McGregor,  3  Whart  369,  31  Am, 
Dec.  622. 

In  Hamer  v.  Fisher,  68  Pa.  463,  it  was 
said:  "The  case  in  hand  is  not  of  the  class 
in  which  attempts  have,  sometimes  been 
made  to  rescind  contracts  solely  on  the 
ground  of  a  failure  to  disclose  the  circum- 
stances of  a  contracting  party;  for  instance, 
the  insolvency  of  the  buyer  who  knows 
himself  insolvent  and  not  able  to  pay  what 
he  promises.  There  are  cases  both  ways 
in  our  books,  as  to  the  sufficiency  of  this 
as  a  ground  of  rescission,  enabling  the 
vendor  to  proceed  for  the  recovery  of  his 
property  in  specie,  Mackinley  v.  McGregor, 
supra,  is  strictly  of  this  nature.  But 
Smith  V.  Smith,  21  Pa.  367,  60  Am.  Dec. 
61,  disapproves  this  rule,  and  seems  to 
require  circumvention  and  artifice,  active 
fraud, — in  other  words,  the  lie  with  circum- 
stances' to  have  the  effect." 

In  Smith  v.  Smith,  supra,  it  was  said: 
"Our  own  case  of  Mackinley  v.  McGregor, 
supra,  would  seem  to  be  more  important; 
but  its  influence  for  this  case  may  be  over- 
estimated, if  we  do  not  read  it  with  refer- 
ence to  the  extraordinary  character  of  the 
cause,  and  to  the  fact  that  this  question 
was  not  raised  on  the  bill  of  exceptions. 
No   question    arose   on   the   charge   of   the 
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court  or  the  sufficiency  of  the  evidence,  for 
the  case  was  submitted  without  a  charge." 

In  Knowles  v.  Lord,  4  Whart.  500,  34 
Am.  Dec.  525,  an  action  to  recover  goods 
on  the  ground  that  the  purchaser  bought 
without  intention  to  pay  for  them,  it  was 
held  that  the  assignee  for  creditors  had  no 
better  title  than  his  assignor.  The  court 
said:  "The  assignors  are  ascertained  to 
have  had  no  tiUe  to  these  five  cases  of 
prints;  the  pretended  purchase  they  made 
was  a  fraud,  and  the  goods,  so  far  as  re- 
spected them,  still  belonged  to  the  plain- 
tiffs." 

In  Bughman  v.  Oentral  Bank,  159  Pa. 
94,  28  Atl.  209,  where  the  purchaser,  he- 
fore  delivery  of  the  coal,  committed  an  act 
of  insolvency  by  confessing  judgment  and 
giving  a  bill  of  sale  to  a  bank,  it  was  held 
to  be  a  fraud  on  the  vendor.  The  court 
said:  "It  was  such  a  change  in  circum- 
stances as  the  vendor  was  entitled  to  know, 
and  it  does  not  admit  of  doubt  that  if  he 
had  known  it  he  would  not  have  delivered 
the  coal." 

But  in  Smith  v.  Smith,  supra,  where  an 
insolvent  purchaser  failed  to  inform  the 
vendor  of  his  financial  condition,  and  he 
bought  with  the  intention  not  to  pay,  it 
was  held  not  to  avoid  the  sale  after  de- 
livery. The  court  said:  "Nor  does  insolv- 
ency make  a  sale  voidable  after  delivery; 
Lupin  V.  Marie,  6  Wend.  81,  21  Am.  Bed. 
256;  Conyers  v.  Ennis,  2  Mason,  240,  Fed. 
Cas.  No.  3,149.  If  sudi  were  the  law  there 
is  no  calculating  the  suspicions  and  dis- 
putes which  it  would  nourish.  If  it  were 
so,  the  law  of  stoppage  in  tranaitu  would 
be  effectually  abolished  by  one  of  a  much 
more  sweeping  character.  Nor  does  insolv- 
ency combined  with  an  intention  not  to 
pay;  for  it  is  no  more  fraudulent  in  an 
insolvent  than  in  a  perfectly  solvent  man, 
to  have  such  an  intention." 

In  Oswego  Starch  ]<actory  v.  Lendrum, 
57  Iowa,  573,  42  Am.  Rep.  53,  10  N.  W. 
900,  it  was  said:  "There  are,  however,  cases 
that  are  in  conflict  with  the  rule.  See 
Smith  Y.  Smith,  supra;  Backentoss  v. 
Speicher,  31  Pa.  324.  .  .  .  The  Penn- 
sylvania eases  supported  by  dicta  or  state- 
ments arguendo,  found  in  the  two  ca^es 
last  mentioned,  are  the  only  authorities  to 
which  we  have  been  referred  which  sup- 
port the  position  of  defendant's  counel.  It 
is  certainly  true,  as  we  have  shown,  that 
the  great  weight  of  the  authorities  support 
the  conclusion  we  have  reached  upon  this 
branch  of  the  case." 

In  Backentoss  v.  Speicher,  supra,  it  Was 
said:  "Where  there  is  a  sale  of  goods  and 
delivery  of  possession,  even  though  the 
buyer  intends  at  the  time  not  to  pay  for 
them,  and  conceals  his  insolvency  from  the 
vendor,  it  is  not  a  cheat  that  will  avoid 
the  sale.  There  must  be  artifice  practised, 
sach  as  was  intended  and  fitted  to  de- 
ceive, to  constitute  a  cheat.  This  is  not  the 
doctrine,  I  know,  of  the  New  York  courts. 
There  it  is  held  that  a  purchase  of  goods, 
with  the  intention  not  to  pay  for  them, 
does  not  devest  the  vendor's  title, — ^a  rule 
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which  has  not  been  permitted  to  displace 
ours,^  and  which  could  not  avail  the  plain- 
tiff if  it  had,  because  there  was  no  evi- 
dence that  the  defendants  bought  with  ar 
formed  design  not  to  pay." 
.  In  Rodman  v.  Thalheimer,  75  Pa.,  232,  a 
replevin  suit,  the  plaintiffs  alleged  that  the 
defendant  bought  from  them  fraudulently, 
knowing  that  he  was  insolvent.  The  court 
said:  "The  law  in  this  state  is  not  that  in- 
solvency and  the  mere  knowledge  of  it  are 
such  a  fraud*  as  to  set  aside  the  sale  and 
enable  the  seller  to  rescind  and  to  replevy 
the  goods  after  they  have  come  fully  and 
fairly  into  the  possession  of  the  purchaser. 
It  requires  artifice,  trick,  or  false  pre- 
tense, as  a  means  of  obtaining  possession, 
to  avoid  the  purchase." 

In  Perlman  v.  Sartorius,  162  Pa.  320,  42 
Am.  St.  Rep.  834,  29  Atl.  852,  where  goods 
were  bought  in  Maryland  and  shipped  to 
Pennsylvania,  and  the  vendor  brought  suit 
to  recover  the  goods,  it  was  held  that  the 
law  of  Maryland  controlled.  The  court 
said:  "It  is  different  from  the  law  of  Penn- 
sylvania in  that,  if  the  purchaser  buys 
goods,  knowing  his  insolvency,  and  having 
no  reasonable  expectation  of  paying  for 
the  goods  purchased,  the  purchase  is  void 
and  does  not  pass  the  title.  This  feature 
would  not  be  suficient  to  avoid  the  sale  in 
Pennsylvania  unless  there  was  also  some 
trick,  artifice,  or  deception  used  to  ac- 
complish the  purchase.  The  question 
whether  Frame  was  insolvent,  and  knew 
that  he  was  insolvent,  and  had  no  reason- 
able expectation  of  being  able  to  pay  for 
the  goods  at  the  time  they  were  ordered, 
was  of  course  a  question  for  the  jury,  which 
was  carefully  and  correctly  submitted  to 
them  by  the  learned  court  below." 

In  Cincinnati  Cooperage  Co.  v.  Gaul,  170 
Pa.  545,  32  Atl.  1093,  it  was  said:  "It  is 
well  settled  in  Pennsylvania  that  the  in- 
solvency of  the  purchaser  and  his  knowl- 
edge of  it  when  he  made  the  purchase  are 
not  alone  sufficient  to  invalidate  the  sale, 
or  to  support  an  action  bv  the  seller  in 
rescission  of  it.  But  they  'are  evidence  to 
go  to  the  jury  with  other  facts  to  show  the 
intended  fraud.'  Rodman  v.  Thalheimer, 
supra.  It  is  essential  to  the  impeachment 
of  the  sale  as  fraudulent  that  there  should 
be  artifice,  trick,  or  false  pretense  intended 
and  fitted  to  deceive  the  vendor,  and  oper- 
ative in  obtaining  from  him  possession  of 
his  property." 

An  instruction,  "that,  although  Jonathan 
Wright  knew  that  he  was  insolvent  and  un- 
able to  pay  for  the  coal,  when  he  made  the 
purchase  from  Richard  Hecksher,  and  in- 
tended not  to  pay  for  it,  it  is  not  a  fraud 
upon  Hecksher,  not  being  communicated  to 
induce  him  to  make  the  sale,  and  will  not 
avoid  the  sale,  so  as  to  entitle  Hecksher  to 
reclaim  the  coal  after  it  was  in  possession 
of  Wright's  agents;  that  to  avoid  the  sale, 
Wright  must  have  used  artifice  intended  and 
fitted  to  deceive  Hecksher,  of  which  there  is 
no  evidence  in  the  cause," — was  approved, 
the  court  saying:  "This  proposition  is  un- 
questionably true.    The  case  in  21  Pa.  goes 
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to  that  extent,  apparently,  and  (if  it  be  not 
presumption  in  us  to  express  satisfaction 
with  a  deeision  of  the  supreme  court),  as 
we  think,  most  wisely.  Pottinger  v. 
Hecksher,  2  Grant,  Cas.  309. 

In  Re  Lewis,  125  Fed.  143,  it  was  said: 
"The  intention  of  the  buyer  of  goods,  at 
the  time  of  purchasing  them,  not  to  pay, 
together  with  his  insolvency  at  the  time, 
and  his  knowledge  of  it,  not  communicated 
to  the  seller,  will  not  avoid  jbhe  sale  after 
the  delivery  of  the  property  sold.  To  avoid 
the  sale,  there  must  be  artifice  intended  and 
fitted  to  deceive,  practised  upon  the  vendor 
in  procuring  the  property."  This  is  said 
to  be  the  rule  in  Connecticut.  I.  T. 


CONNECTICUT  SUPREBfE  COURT  OF 

ERRORS. 

GEORGE  F.  WALTER 

V. 

ALBERT   A.    SPERRY,    Appt 

(86  Conn.  474,  85  Atl.  739.) 

Evidence    —    memoranda    of    persons 
since  deceased. 

1.  Memoranda  by  a  property  owner 
since  deceased,  to  the  effect  that  a  bill  of 
lumber  delivered  on  his  premises  was  on 
account  of  his  tenant,  are  admissible  in  an 
action  against  his  administrator  to  hold 
the  estate  liable  therefor,  no  matter  how 
ofen  repeated,  and  even  though  they  were 


made  after  the  action  was  begun,  under  a 
statute  providing  that  in  actions  against 
representatives  of  deceased  persons  rele- 
vant entries,  memoranda,  and  declarations 
of  deceased  may  be  received  in  evidence. 

Same  —  character  of  facts  —  effect. 

2.  A  memorandum  of  a  person  since  de- 
ceased need  not  contain  facts  to  which  he, 
if  living,  could  testify,  to  be  admissible 
in  evidence  in  a  proceeding  against  his  ad- 
ministrator, under  a  statute  providing  that 
in  actions  against  representatives  of  de- 
ceased persons  relevant  entries,  memoranda, 
and  declarations  of  decedent  may  be  re- 
ceived in  evidence. 

Same  —  statement  of  facts. 

3.  A  memorandum  by  a  property  owner, 
of  unpaid  bills  of  a  tenant,  is  a  statement 
of  fact,  and  not  of  opinion. 

Same  —  bill  of  sale  —  liability  for  loili- 
ber. 

4.  Upon  the  question  of  the  liability  of 
a  property  owner  for  lumber  used  by  his 
tenant  in  improvements  upon  the  property, 
evidence  is  admissible  of  a  bill  of  sale  by 
the  tenant  to  him  of  the  building. 

Same  —  purchase  from  other  dealers. 

5.  Upon  the  question  of  liability  of  a 
property  owner  for  lumber  used  by  his  ten- 
ant in .  making  improvements  on  the  prop^ 
erty,  evidence  is  admissible  that  the  tenant 
purchased  lumber  for  such  improvements 
from  other  dealers  on  his  own  account. 

Same  —  sketches  —  showing^  for  whom 
made. 

6.  To  meet  evidence  that  defendant  had 
asked  for  figures  for  improvements  made  on 


Note.  ^  Scope  and  effect  of  statutes 
tnaJcino  compet^mt  entries,  metnO' 
randa,  and  declarations  of  a  deceased 
person. 

It  is  not  intended  to  include  in  this  note 
statutes  relating  to  books  of  accounts,  nor 
statutes  making  competent  hearsay  evidence 
to  prove  pedigree,  since  such  statutes  in 
their  construction  require  a  consideration 
also  of  the  common-law  rule  relative  to  en- 
tries by  deceased  persons  in  account  books, 
and  also  memoranda  and  declarations  of  a 
deceased  person  to  establish  pedigree,  while 
the  cases  to  be  considered  herein  involve 
statutes  making  admissible  as  evidence  oth- 
erwise clearly  incompetent  and  self-serving 
declarations. 

In  Massachusetts,  statutes  of  this  char- 
acter have  been  construed  liberally,  and  the 
declarations  when  admitted  are  regarded  as 
those  of  a  witness,  and  given  probative  ef- 
fect. Their  weight  and  the  inference  to  be 
drawn  therefrom  are  for  the  jury.  Nagle  v. 
Boston  k  N.  Street  R.  Co.  188  Mass.  38,  73 
N.  E.  1019,  18  Am.  Neg.  Rep.  133. 

Thus  under  statute,  Rev.  Laws,  chap. 
175,  §  66,  in  a  suit  involving  the  succession 
of  an  estate,  oral  declarations  of  the  de- 
ceased and  her  writings  touching  the  mat- 
ters in  dispute  are.  competent  for  the  pur- 
pose of  showing  that  the  claim  of  one  of  the 
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claimants  of  her  estate,  based  upon  his 
adoption  by  her  during  her  lifetime,  is  not 
well  founded,  because  the  adoption  was  not 
the  free  act  of  the  deceased.  Phillips  v. 
Chase,  201  Mass.  444,  131  Am.  St.  Rep.  406, 
87  N.  E.  765. 

And  declarations  by  an  intestate  to  her 
counsel,  of  the  circumstances  under  which 
an  accident  occurred,  where  made  prior  to 
the  commencing  of  a  suit  to  recover  for 
the  injuries  received,  are  admissible.  Dick- 
inson v.  Boston,  188  Mass.  595,  1  L.R.A. 
(N.S.)  664,  75  N.  E.  68.  Also  declarations 
of  a  deceased  motorman  in  answer  to  a  di- 
rect and  leading  question  by  the  conductor 
of  the  train  are  admissible  to  show  negli- 
gence on  the  part  of  the  defendant  to  an 
action  by  the  widow  as  administratrix  to 
recover  for  the  injuries.  Nagle  v.  Boston 
&  N.  Street  R.  Co.  supra  (Rev.  Laws,  chap. 
175,  §  66). 

So,  in  an  action  by  a  widow  against  a 
street  railway  company  for  compensation 
for  the  negligent  killing  of  her  husband  on 
the  highway,  the  widow  and  brother  of  the 
deceased  are  competent  witnesses  to  testify 
to  statements  and  declarations  of  the  de- 
ceased, made  after  the  accident,  to  show  the 
manner  in  which,  and  circumstances  under 
which,  he  received  the  injuries  which  caused 
his  death.  And  its  weight  is  for  the  jury, 
v/ho  are  not  obliged  to  accept  the  defend* 
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his  property  according  to  an  exhibited 
sketch,  evidence  is  admissible  that  the 
sketch  was  made  at  the  instance  of  his  ten- 
ant, who  is  claimed  to  have  undertaken  to 
make  the  improvements  at  his  own  expense. 

Same  —  makin^^  of  sale  —  conclusion. 

7.  A  question,  "Did  you,  or  not, '  sell  a 
person  goods  at  a  certain  time?"  is  not  im- 
proper as  calling  for  a  mere  conclusion. 

Same  —  declaration  of  tenant. 

8.  In  an  action  against  a  property  owner 
for  the  price  of  lumber  delivered  on  his 
premises,  evidence  is  not  admissible  as  to 
statements  of  the  tenant  at  time  of  de- 
livery in  his  absence. 


Same  —  allowance  of  claim  In  bank- 
ruptcy —  effect  against  owner. 

9.  The  allowance  of  a  claim  against  a 
bankrupt's  estate  is  not  evidence  against 
its  owner,  in  an  action  to  hold  a  stranger 
liable  thereon,  in  the  absence  of  anything 
to  show  that  he  was  responsible  for  listing 
the  claim  in  the  bankruptcy  proceedings. 
Same  —  balance  of  deposition. 

10.  A  plaintiff  may  introduce  the  remain- 
ing parts  of  a  deposition  which  are  relevant 
and  competent,  when  defendant  culls  out 
and  introduces  certain  portions  of  it. 

(January  31,  1913.) 


ant's  version  of  the  affair  as  shown  by  its 
witnesses.  Chaput  v.  Haverhill,  G.  k  D. 
Street  R.  Co.  194  Mass.  218,  80  N.  £.  597. 

This  statute,  however,  does  not  make 
competent  private  conversation  between  hus- 
band and  wife,  although  one  of  them  has 
since  deceased.  Hyde  v.  Gannett,  175  Mass. 
177,  65  N.  E.  991. 

Under  this  statute  making  admissible 
declarations  of  an  intestate  made  prior 
to  the  commencement  of  the  term,  "com- 
mencement of  the  action,"  will  be  con- 
strued as  referring  to  the  date  when  pro- 
ceedings are  instituted  by  writ  or  other  le- 
gal process  issuing  from  the  clerk's  office. 
Dickinson  v.  Boston,  supra. 

The  presiding  judge  may  refuse  to  per- 
mit evidence  of  the  declarations  of  a  de- 
ceased person  touching  the  matters  in  is- 
sue, where  he  is  not  satisfied  that  they  were 
made  in  good  faith  before  the  beginning  of 
the  suit  and  upon  the  personal  knowledge 
of  the  declarant.  And  the  burden  is  upon 
the  party  offering  the  evidence,  to  satisfy 
the  presiding  judge  that  there  has  been  a 
compliance  with  the  conditions  of  the  stat- 
ute. Carroll  v.  Boston  Elev.  R.  Co.  210 
Mass.  500,  96  N.  E.   1040. 

This  preliminary  finding  of  the  good  faith 
of  the  declarant  will  be  inferred  from  the 
admission  of  the  evidence  itself,  where  the 
exceptions  fail  to  state  that  no  inquiry  was 
made.  Dickinson  v.  Boston,  supra;  Dixon 
V.  New  England  R.  Co.  179  Mass.  242,  60 
N.  E.  581. 

Under  statute  of  1806,  chap.  445,  pro- 
viding that  in  the  trial  of  an  action  against 
an  executor  or  an  administrator  of  a  de- 
ceased person  in  which  the  cause  of  action 
is  supported  by  oral  testimony  of  a  promise 
or  statement  made  by  the  deceased  person, 
evidence  or  statements,  written  or  oral, 
made  by  the  deceased,  tending  to  disprove 
or  show  the  improbability  of  such  state- 
ments or  promise  having  been  made,  shall 
be  admissible,  declarations  of  deceased  in 
her  favor  relative  to  a  claim  against  her 
estate  are  not  admissible,  where  no  oral 
t€stimony  is  offered  of  any  promise  or  state- 
ment by  the  deceased  with  reference  to  such 
elaim.  National  Granite  Bank  v.  Tyndale, 
179  Mass.  390,  60  N.  E.  927. 

Under  the  statute  of  1898,  chap.  535, 
which  is  not  confined  to  declarations  of  de- 
ceased parties  to  the  controversy,  a  report 
in  writing  by  a  doctor  since  deceased,  to  his 
44  L.R.A.(N.S.) 


employers,  with  reference  to  his  examina- 
tion of  a  third  person  as  to  the  nature  and 
extent  of  injuries  caused  by  his  employers, 
is  admissible  in  their  behalf  in  a  suit 
against  them  to  recover  for  the  injuries,  to 
show  the  nature  and  character  of  the  in- 
juries. O'Driscoll  V.  Lynn  &  B.  R.  Co.  180 
Mass.  187,  62  N.  E.  3. 

Where  the  administrator  is  a  party  to  a 
suit  upon  contract,  declarations  of  his  in- 
testate, if  otherwise  relevant,  are  admissible 
to  prove  the  execution  of  the  contract,  un- 
der a  statute  providing  that  in  suits  by  or 
against  representatives  of  deceased  persons, 
declarations  of  the  deceased  relevant  to  the 
matter  in  issue  may  be  received  in  evidence. 
Hamilton  v.  Lamphear,  54  Conn.  237,  7  Atl. 
19. 

In  an  action  involving  the  title  to  prop- 
erty claimed  by  a  distributee  of  the  de- 
ceased owner,  the  distributee  is  a  represent- 
ative of  the  deceased  within  the  terms  of 
this  statute,  and  is  entitled  to  introduce  in 
evidence  declarations  of  the  deceased  tend- 
ing to  establish  the  distributee's  claim  to 
the  property,  and  to  defeat  that  of  the 
plaintiff  in  the  action.  Pixley  v.  Eddy,  66 
Conn.  336,  15  Atl.  758. 

And  in  an  action  by  devisees  to  recover 
the  real  estate  of  the  decedent,  they  are  al- 
so representatives  of  the  decedent  and  en- 
titled to  introduce  in  evidence  declarations 
of  the  deceased  tending  to  establish  her  title 
to  the  land.  Bissell  v.  Beckwith,  32  Conn. 
509. 

But,  in  an  ejectment  action  involving  the 
title  to  land  claimed  by  two  different  gran- 
tees from  the  same  grantor,  neither  of  the 
grantees  is  representative  of  the  estate  of 
the  grantor  within  the  meaning  of  this  stat- 
ute, and  hence  is  not  entitled  to  take  ad- 
vantage of  the  provisions  thereof.  Lock- 
wood  V.  Lockwood,  56  Conn.  106,  14  Atl. 
293. 

The  declaration  of  a  deceased  person  with 
regard  to  his  purpose  in  procuring  the  exe- 
cution of  a  bill  of  sale,  to  the  defendant  in 
a  suit  involving  the  bill  of  sale,  cannot  be 
established  by  evidence  of  the  statements 
of  the  deceased  owner  to  another  person 
since  deceased,  where  the  evidence  is  of  the 
statements  of  the  latter  person  to  the  wit- 
ness; since  the  dead  cannot  thus  be  made 
to  speak  through  the  dead.  Brown  v.  But- 
ler, 71  Conn.  576,  42  Atl.  654. 

In  an  action  against  the  representatives 
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APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  New 
Haven  County  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  an  unpaid  balance 
for  goods  sold  and  delivered  by  plaintiff  to 
defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Qeorge  C  Beers,  for  appellant: 

The  entries  and  memoranda  of  the  late 
Albert  A.  Sperry  were  admissible. 

Rowland  v.  Philadelphia,  W.  &,  B.  R.  Co. 
63  Conn.  417,  28  Atl.  102;  Setchel  v.  Keig- 
win,  57  Conn.  473,  18  Atl.  504;  Craft's  Ap- 
peal, 42  Conn.  154;  Bissell  v.  Beckwith,  32 
Conn.  518;  Douglas  v.  Chapin,  26  Conn.  92; 
Olmstead's  Appeal,  43  Conn.  123;  Brown  v. 
Butler,  71  Conn.  581,  42  Atl.  654;  Lockwood 
V.  Lockwood,  56  Conn.  106,  14  Atl.  293; 
Hurd  V.  Hotchkiss,  72  Conn.  472,  45  Atl.  11 ; 
Foote  V.  Brown,  81  Conn.  223,  70  Atl.  699; 
Mulcahy  y.  Mulcahy,  84  Conn.  661,  81  Atl. 
242. 

Evidence  showing  the  circumstances  sur- 
rounding the  erection  of  the  bath  houses 
was  admissible. 

3  Enc.  Ev.  517;  Mudgett  v.  Emerson,  67 
N.  H.  234,  30  Atl.  343 ;  Randall  v.  Preston, 
52  Vt.  198;  Alfred  Shrimpton  &  Sons  v. 
Netzorg,  104  Mich.  225,  62  N.  W.  343; 
Glessner  v.  Patterson,  164  Pa.  224,  30  Atl. 
355. 

Mr.  C.  S.  Hamilton,  for  appellee: 

The  question  propounded  to  the  plaintiff 
calls  for  a  fact,  and  not  for  an  opinion,  and 
was  a  matter  which  could  be  expressed  in 
common  language  or  natural  mode  of  speech. 

C.  &  C.  Electric  Motor  Co.  v.  D.  Frisbie  & 


Co.  66  Conn.  67,  33  Atl.  604;   Wheeler  v. 
Thomas,  67  Conn.  577,  35  Atl.  499. 

Wheeler,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  his  action  against 
Albert  A.  Sperry,  since  deceased,  to  recover 
a  balance  for  goods  sold,  and  the  action  is 
continued  against  his  administrator. 

Rulings  upon  evidence  comprise  the  chief 
assignments  of  error  on  the  appeal. 

The  plaintiff,  a  grain  and  lumber  dealer, 
delivered  the  lumber,  being  part  of  the  goods 
sued  for,  upon  certain  premises  used  for 
hotel  purposes  and  owned  by  the  original 
defendant,  Albert  A.  Sperry,  and  leased  to 
one  Morris,  and  the  material  so  delivered 
was  used  in  the  erection  upon  the  premises 
of  some  bath  houses. 

The  plaintiff  claimed  to  have  proved  that 
these  goods  were  ordered  by  the  original 
defendant  and  delivered  at  his  request,  and 
were  duly  entered  as  charges  against  him  cm 
the  books  of  the  plaintiff. 

The  defendant  claimed  to  have  proved  that 
his  intestate  leased  the  hotel  premises  to 
Morris  for  a  fixed  rental,  and  his  agreement 
to  make,  at  his  own  expense,  certain  im- 
provements in  the  property,  including  the 
instalment  of  a  gas  plant  and  the  construc- 
tion and  erection  of  new  bath  houses  upon 
the  premises,  and  that  he  merely  introduced 
Morris  as  a  prospective  customer  to  the 
plaintiff,  and  neither  ordered,  received,  nor 
used  this  material. 

1.  The  defendant  offered  a  written  state- 
ment (Exhibit  7,  for  identification)  in  the 
handwriting  of  the  original  defendant,  and 


of  a  deceased  person  on  a  claim  against  the 
decedent,  declarations  of  the  deceased, 
touching  such  claim,  are  admissible  in  be- 
half of  the  representatives.  Mulcahy  v. 
Mulcahy,  84  Conn.  659,  81  Atl.  242  (Qen. 
Stat.   §   705). 

In  a  statute  providing  that  in  actions  by 
or  against  the  representatives  of  a  deceased 
person,  the  declarations  of  the  deceased  rel- 
evant to  the  matter  in  issue  may  be  re- 
ceived in  evidence,  the  declarations  of  a 
former  owner  of  property  made  subsequent 
to  the  execution  by  her  of  a  deed  thereof, 
tending  to  show  that  she  intended  in  exe- 
cuting the  deed  to  convey  the  land  upon  a 
certain  trust,  and  not  absolutely,  are  not 
admissible  where  the  representatives  of  the 
deceased  declarant  are  not  parties  to  the 
action  and  her  estate  is  not  concerned  in 
the  result  of  the  suit.  Mooney  v.  Mooney, 
80  Conn.  446,  68  Atl.  985  (Gen.  Stat.  § 
706). 

And  the  statute  does  not  apply  to  an  ap- 
peal from  the  probate  of  a  will,  since  the 
action  is  not  one  against  the  executors 
within  the  meaning  thereof.  Barber's  Ap- 
peal, 03  Conn.  393,  22  L.RA.  90,  27  Atl. 
973. 
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The  aim  of  this  statute  is  to  take  away 
the  great  advantage  which,  under  pre-exist- 
ing law,  living  persons  had  over  the  repre- 
sentatives of  the  deceased.  The  purpose  of 
the  method  adopted  was  to  bring  the  living 
and  the  representatives  of  the  dead  upon  as 
equal  a  footing  as  possible  before  the  courts, 
by  permitting  the  declarations,  entries,  and 
memoranda  of  the  dead  to  be  received  and 
weighed  in  the  evidential  balance  in  con- 
nection with  the  assertions  of  the  living. 
Mulcahy  v.  Mulcahy,  supra. 

A  statute  making  entries  by  a  person  de- 
ceased who  at  the  time  was  in  a  position  to 
know  the  facts,  where  made  at  or  near  the 
time  of  the  transaction,  presumptive  evi- 
dence of  the  facts  entered,  when  made  in  a 
professional  capacity  or  in  the  ordinary 
course  of  professional  conduct,  does  not 
make  competent  entries  by  a  fire  insurance 

agent,  since  deceased,  in  his  insurance  rec- 
ord, as  to  the  form  and  contents  of  the  pol- 
icy issued  by  him.  Cummings  v.  Pennsyl- 
vania F.  Ins.  Co.  153  Iowa,  579,  37  L.R.A. 

(N.S.)  1169,  134  N.  W.  79. 
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it  was  excluded.  It  purported  to  contain 
items  of  expenditures  made  on  said  hotel, 
also  items  of  bills  paid  by  Morris  on  gas 
plant  and  bath  houses,  and  also  items  of 
unpaid  bills  of  Morris  on  bath  houses  and 
gas  plant.  Thereupon  the  defendant  ad- 
ministrator, a  son  of  the  original  defendant, 
was  inquired  of  what  his  father  had  said 
about  the  items  of  lumber  as  they  appeared 
on  the  second  page  of  said  Exhibit  7.  In 
excluding  this  offer  the  court  ruled  that  the 
witness  might  state  anything  said  by  his 
father  in  reference  to  his  father's  dealing 
with  the  plaintiff  in  regard  to  the  purchase 
or  ordering  of  the  lumber.  The  witness  was 
then  permitted  to  testify  that  his  father, 
while  discussing  the  items  on  the  exhibit, 
said  he  had  had  no  dealings  with  the  plain- 
tiff. Thereupon  the  exhibit  was  again  of- 
fered in  evidence,  and  again  excluded. 

The  paper  was  a  memorandum  made  by  a 
deceased;  it  contained  matter  presimiptively 
relevant  to  the  controversy.  These  are  the 
conditions  which,  under  Gen.  Stat.  §  705, 
make  the  entries  and  memoranda  of  a  de- 
ceased evidence.  If '  explanation  were  re- 
quired to  make  its  items  clearer,  the  at- 
tempt to  prove  what  the  deceased  said 
about  the  items  of  lumber  would  have  sup- 
plied this.  Peck  v.  Pierce,  63  Conn.  310, 
312,  28  Atl.  624;  Setchel  v.  Keigwin,  57 
Conn.  473,  478,  18  Atl.  694. 

The  plaintiff's  claim  that  this  exhibit  and 
the  evidence  offered  supplementary  to  and 
explanatory  of  its  items  was  irrelevant  is 
untenable.  Douglas  v.  Chapin,  26  Conn.  76, 
01. 

A  further  objection  is  that  it  does  not 
appear  when  the  exhibit  was  made  up,  per- 
haps after  suit  brought.  Even  so,  it  was 
admissible,  no  matter  when  made.  The  fact 
that  the  deceased  made  it,  and  that  it  is 
relevant,  are  the  controlling  tests.  Craft's 
Appeal,  42  Conn.  146,  163;  Allen  v.  Hart- 
ford L.  Ins.  Co.  72  Conn.  693,  46  Atl.  965. 

It  is  objected,  too,  that  the  exhibit  must 
contain  sopie  fact  or  facts  to  which  the  de- 
ceased, if  living,  could  testify.  There  is  no 
such  limitation  in  the  statute.  Its  object 
was  to  ''enable  the  representatives  of  de- 
ceased persons  *to  sustain  just  and  defeat 
unjust  claims  affecting  the  estate."  With 
this  end  in  view,  we  admitted  the  letters  of 
a  deceased  woman  to  her  counsel,  stating 
the  facts  of  her  case.  Bissell  v.  Beckwith, 
32  Conn.  509,  616. 

The  objection  that  the  exhibit  contains, 
at  most,  only  an  expression  of  opinion, 
fails  to  j>roperly  interpret  its  contents;  its 
items  are  statements  of  fact,  and  not  opin- 
ion. 
44  L.RJL(N.S.) 


The  claim  that  the  exclusion  of  this  evi- 
dence was  harmless,  because  the  witness  was 
allowed  to  testify  to  all  the  father  said  con- 
cerning the  purchase  and  delivery  of  the 
lumber,  is  based  upon  reasoning  whose  facts 
are  faulty;  and,  in  addition,  the  defendant 
was  entitled  to  the  benefit  of  the  written 
word  supplemented  by  appropriate  explana* 
tion. 

For  similar  reasons  the  court  excluded  the 
entries  of  the  items  in  issue  appearing  upon 
a  book  of  the  deceased  (Exhibit  9,  for  identi- 
fication ) ,  and  a  paper  ( Exhibit  10,  for  iden- 
tification) containing  similar  entries. 

Evidence  of  this  character  was  important 
to  the  defendant's  case.  No  matter  how 
many  times  a  deceased  may  have  detailed 
the  whole  or  a  part  of  a  transaction  on  book, 
paper,  or  by  word  of  mouth,  all  are  admissi- 
ble in  an  action  by  or  against  a  personal  or 
legal  representative  of  a  deceased  person, 
when  they  are  relevant  to  the  matter  in  suit. 

In  its  rulings  the  trial  court  placed  a 
narrow  and  technical  construction  upon 
§  705,  of  the  General  Statutes  in  direct  con- 
fiict  with  the  broad  and  liberal  construction 
upholding  the  legislative  intent  which  we 
have  announced  in  numerous  decisions. 
Rowland  v.  Philadelphia,  W.  &  B.  R.  Co.  63 
Conn.  417,  28  Atl.  102. 

2.  In  order  to  prove  that  the  original  de- 
fendant had  not  ordered  the  lumber  in  suit 
with  which  the  bath  houses  were  built,  the 
defendant  offered  in  evidence  a  bill  of  sale 
of  the  bath  houses,  made  by  Morris  to  the 
original  defendant.  This  evidence  bore  upon 
Morris's  relation  to  the  premises  as  tenant, 
and  tended  to  prove  the  defendant's  conten- 
tion. It  was  neither  irrelevant,  immaterial 
nor  incompetent;  nor  can  it  be  said  to 
be  res  inter  al%08,  since  it  tended  to  prove 
an  act  or  fact  in  the  course  of  the  tenancy. 
This  evidence  became  doubly  admissible 
after  proof  had  been  offered  that  the  con- 
sideration for  the  bill  of  sale  was  the  accrued 
rental  under  the  lease  to  Morris. 

3.  The  defendant  offered  to  prove  that 
another  lumber  dealer  furnished  some  of  the 
material  for  the  bath  houses,  upon  the  order 
of  Morris.  Any  conduct  of  Morris  in  pro- 
curing the  material  for  or  causing  the  erec- 
tion of  these  bath  houses  upon  his  own 
credit  tended  to  prove  the  contention  of  the 
defendant  that  Morris  ordered  and  built 
them,  and  was  admissible  as  an  act  in  rela- 
tion to  the  subject-matter  of  the  suit.  Proof 
that  a  tenant  ordered  or  constructed  im- 
provements upon  the  premises  he  leased 
would  tend  to  prove  that  the  landlord  did 
not  order  or  construct  the  improvement^, 
and  wi^8  uot  liable  for  their  cost. 
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4.  When  testimony  was  offered  by  the 
plaintiff  that  the  original  defendant  had 
asked  him  to  submit  figures  for,  and  had 
shown  him,  in  connection  therewith,  a  sketch 
of,  the  bath  houses,  the  defendant  should 
have  been  allowed  to  present  evidence  that 
the  sketch  had  been  made  at  the  request  of 
Morris. 

5.  The  question  asked  of  the  plaintiff  in 
chief,  "Did  you,  or  not,  sell  him  [the  orig- 
inal defendant]  goods  in  1907?"  did  not 
ask  for  a  mere  conclusion,  as  the  defendant 
claims.  If  it  could  be  so  held,  no  harm  was 
done  through  its  admission,  as  the  witness 
subsequently  related  the  entire  transaction. 

6.  The  question  asked  on  cross-examina- 
tion of  the  driver  of  the  plaintiff,  who  had 
testified  that  he  had  delivered  the  lumber  in 
suit  upon  the  hotel  premises  of  the  original 
defendant,  and  then  saw  Morris,  "Did  he 
say  anything  about  the  lumber  to  you?" — 
was  properly  excluded.  It  does  not  appear 
to  have  been  legitimate  cross-examination; 
and,  further,  the  plaintiff  could  not  be  bound 
by  a  declaration  of  Morris  unconnected  with 
any  act  or  fact  of  His  tenancy,  and  made  to 
one  outside  his  agency. 

7.  The  fact  that  the  claim  in  suit  was  al- 
lowed among  the  claims  against  the  bank- 
rupt estate  of  Morris  was  not  evidence 
against  the  plaintiff,  since  it  did  not  appear 
that  he  had  anything  to  do  with  listing  the 
claim,  or  had  attempted  to  profit  thereby. 

8.  When  the  defendant  introduced  parts 
of  a  deposition  taken  in  his  behalf,  the 
plaintiff  was  properly  entitled  to  introduce 
other  parts  of  the*  deposition  which  were 
relevant  and  competent  evidence.  The 
course  taken  by  the  defendant  in  culling  out 
and  offering  parts  of  a  deposition  taken  by 
him  was  wholly  irregular. 

The  party  offering  in  evidence  a  deposi- 
tion taken  in  his  behalf  must  present  the 
entire  deposition  competent  and  pertinent  to 
the  issues  involved.  Logan  v.  McGinn  is,  12 
Pa.  27,  32 ;  Lanahan  v.  Lawton,  50  N.  J.  Eq. 
276,  283,  23  Atl.  476;  Kilbourne  v.  Jennings, 
40  Iowa,  473,  474;  13  Cyc.  983. 

The  other  rulings  on  evidence  and  the 
parts  of  the  charge  excepted  to  furnish  no 
sufficient  ground  for  a  new  trial,  and  are  not 
important  enough  to  require  discussion. 

There  is  error,  and  a  new  trial  is  ordered. 

In    this    opinion    the   other   Judges    con- 
curred, except  Hall,  Ch.  J.,  wlio  concurred 
in  the  result,  but  died  before  the  opinion 
was  written. 
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GEORGE  F.  HARDY. 

(152  Ky.  374,  163  S.  W.  474.) 

Carriers  —  street     car     companies  — 
throwing  passengers  from  car. 

1.  A  street  car  company  which  so  negli- 
gently operates  a  car  at  excessive  speed  as 
to  cause  a  lurch  or  jerk  and  throw  stand- 
ing passengers  against  another  and  force 
him  off  the  car  is  liable  for  the  injury 
thereby  caused. 

Sajne  —  normal  speed  —  effect. 

2.  A  street  car  company  cannot  escape  lia* 
bility  for  injury  to  a  passenger  by  the  un- 
usual and  unnecessary  jerk  or  jolting  of 
the  car,  merely  because  its  speed  was  not 
at  the  time  excessive. 

Note.  —  For  riding  on  platform  of  street 
car  as  contributory  negligence,  see  notes  to 
Capital  Traction  Co.  v.  BrowA,  12  L.R.A. 
(N.S.)  831,  and  Lobner  v.  Metropolitan 
Street  R.  Co.  21  L.R.A.(N.S.)  972,  and 
later  cases,  Trussell  v.  Morris  County  Trac- 
tion Co.  30  L.R.A.(N.S.)  351;  Kirk  v.  Seat- 
tle Electric  Co.  31  L.R.A.(N.S.)  991;  and 
McMahon  v.  New  Orleans  R.  &,  Light  Co. 
32  L.R.A.(N.S.)  346.  And  see  especially  as 
to  one  who  boards  a  car  so  crowded  that  he 
is  compelled  to  ride  in  the  vestibule,  tlie 
case  of  Tompkins  v.  Boston  Elev.  R.  Co.  20 
L.R.A.(N.S.)  1063.  For  riding  on  platform 
as  affecting  right  to  recover  for  injury 
through  accident  to  train  or  car,  see  note 
to  Miller  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
17  L.R.A.(N.S.)    158. 

The  question  whether  one  is  guilty  of  con- 
tributory negligence  in  riding  on  the  run- 
ning board  of  a  street  car  is  treated  in  the 
notes  to  Burns  v.  Johnstown  Pass.  R.  Co. 
2  L.R.A.(N.S.)  1191;  Harding  V.  Philadel- 
phia Rapid  Transit  Co.  10  L.R.A.(N.S.) 
352;  and  Lobner  v.  Metropolitan  Street  bL 
Co.  21  L.R.A.(N.S.)  972. 

As  to  duty  of  passenger  to  leave  crowded 
street  car  at  request  of  conductor,  see  note 
to  Liversidge  v.  Berkshire  Street  R,  Co.  36 
L.R.A.(N.S.)   993. 

As  to  duty  of  street  car  company  to  pas- 
senger on  running  board,  see  note  to  Greg- 
ory V.  Elmira  Water,  Light  &  R.  Co.  18 
L.R.A.(N.S.)  160. 

For  riding  on  platform  of  railroad  car  as 
negligence,  see  note  to  Norvell  v.  Kanawha 
&  M.  R.  Co.  29  L.R.A.(N.S.)  325. 

As  to  whether  a  passenger  is  negligent  in 
going  upon  platform  or  steps  of  car  just 
before  reaching  his  destination,  see  note  to 
Heinze  v.  Interurban  R.  Co.  21  L.R.A.(N.S.) 
715,  and  subsequent  cases  of  Louisville,  H. 
&  St.  L.  R.  Co.  V.  Gregory,  35  L.R.A.(N.S.) 
317,  and  Pruitt  v.  San  Pedro,  L.  A.  k  S.  L. 
R.  Co.  36  L.R.A.(N.S.)  331. 
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Same  —  riding  on  step  —  assamptlon 
of  rtok. 

3.  A  passenger  on  a  street  car  cannot  be 
said  to  have  voluntarily  remained  on  the 
frt4'p8  so  as  to  assume  the  risk  of  injury 
from  maintaining  that  position,  if  he  could 
not  have  reached  a  position  on  the  plat- 
form or  in  the  car  without  pushing  or  shov- 
in?  through  passengers  who  have  already 
crowded  the  only  other  available  standing 
places. 

Same  —  boarding  crowded  cars. 

4.  A  passenger  does  not,  by  boarding  a 
car  so  crowded  that  the  only  available 
space  is  on  the  steps,  assume  the  risk  of 
injury  from  riding  in  that  position  by  a 
nt-gligent  operation  of  the  car. 

Damages  —  element  —  permanent   in- 
jury »  opinion  evidence. 

5.  The  jury  may  be  permitted  to  consider 
the  possible  permanence  of  injuries  as  an 
element  of  damages  to  be  awarded  for  negli- 
^nce,  upon  the  evidence  of  experts  that  in 
their  best  judgment  the  injuries  are  per- 
manent. 

Evidence  —  Injury  on  street  car  —  prior 
negligence. 

6.  In  an  action  for  injury  to  a  street 
car  passenger  thrown  from  the  car  while 
holding  with  both  hands  to  the  hand  holds, 
rvidence  is  not  admissible  that  prior  to  the 
time  of  accident  he  had  swung  outside  the 
car  and  tapped  on  the  window. 

(February  20,  1913.) 

iPPEAL  by  defendant  from  a  judgment 
the  Circuit  Court  for  Kenton  County  in 
plaintiff's  favor  in  an  action  brought  to  re- 
ooyer  damages  for  personal  injuries  allied 
to  have  been  caused  by  defendant's  negli- 
pence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  O.  Simmons,  for  appellant: 

The  court  erred  in  refusing  to  give  in- 
stnictions  which  required  the  jury  to  find 
that  the  'lyrching"  or  "swerving**  was  of  an 
onusoal  character. 

NeUis,  Street  R.  Aeci.  Law,  §§  298,  348. 

Even  if  appellee  was  not  guilty  of  per  Be 
ii^ligcnce,  which  would  bar  his  recovery, 
by  taking  a  position  on  the  step,  yet  the 
question  of  his  contributory  negligence,  if 
any,  in  assuming  this  position,  should  at 
least  have  been  submitted  to  the  jury  by 
appropriate   instruction. 

South  Covington  k  C.  Street  R.  Co.  v. 
Physioc,  124  Ky.  153,  92  S.  W.  305;  Booth, 
Street  Railways,  §§  341,  355;  Nellis,  Street 
H.  Acci.  Law,  §  315;  Andrews  y.  Capitol, 
N'.  0.  Street  A  S.  W.  R.  Co.  2  Mackey,  137, 
47  Am.  Rep.  266;  Bumbear  v.  United  Trac- 
tion Co.  198  Pa.  198,  47  Atl.  961,  9  Am. 
Xejr.  Rep.  361 ;  Thane  v.  Scran  ton  Traction 
to.  191  Pa.  249,  71  Am.  St.  Rep.  767,  43  Atl. 
'3jJ.  6  Am.  Keg.  Rep.  185;  Ashbrook  v. 
Frfderick  Ave,  R.  Co.  18  Mo.  Ai>p.  290; 
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Clark  V.  Eighth  Ave.  R.  Co.  36  N.  Y.  137,  93 
Am.  Dec.  496;  Aikin  v.  Frankford  &  S.  P. 
City  Pass.  R.  Co.  142  Pa.  47,  21  Atl.  781. 

Hie  court  erred  in  permitting  evidence  as 
to  the  probable  permanency  of  appellee's  in- 
juries to  go  to  the  jury. 

Louisville  Southern  R.  Co.  v.  Minogue,  90 
Ky.  369,  29  Am.  St.  Rep.  378,  14  S.  W.  357 ; 
Louisville  k  N.  R.  Co.  v.  Logsdon,  114  Ky. 
746,  71  S.  W.  906. 

Testimony  as  to  actions  of  plaintiff  was 
competent. 

Louisville  R.  Co.  v.  Ellerhorst,  129  Ky. 
142,  110  S.  W.  823;  Stephen,  Ev.  art.  12. 

Mr.  Walker  G.  Hall,  with  Messrs.  Les- 
lie  T.  Applegate  and  liewls  li.  Manson, 
for  appellee: 

The  lower  court  did  not  err  in  refusing  to 
give  the  peremptory  instruction  to  find  for 
defendant. 

Louisville  &  N.  R.  Co.  v.  Campbell,  —  Ky. 
—,  122  S.  W.  848;  Louisville  &  N.  R.  Co.  v. 
Head,  22  Ky.  L.  Rep.  863,  59  S.  W.  23; 
Chesapeake  &  O.  R.  Co.  v.  Lang,  100  Ky. 
221,  38  S.  W.  503,  40  S.  W.  451,  41  S.  W. 
271;  Lynn  v.  Southern  P.  Co.  103  Cal.  7,  24 
L.R.A.  710,  36  Pac.  1018,  9  Am.  Neg.  Cas. 
92;  Louisville  R.  Co.  v.  Wilder,  143  Ky. 
436,  136  S.  W.  894;  Thomp.  Neg.  §  3585. 

The  lower  court  did  not  err  in  refusing 
the  instruction  offered  by  defendant  because 
it  singled  out  certain  facts  and  called  espe- 
cial attention  to  them. 

Louisville  &  N.  R.  Co.  v.  Banks,  17  Ky. 
L.  Rep.  1066,  33  S.  W.  627;  Stokes  v.  Ship- 
pen,  13  Bush,  180;  Chesapeake  &  O.  R.  Co. 
V.  Lang,  141  Ky.  592,  133  S.  W.  570. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee.  Hardy,  while  a  passenger  on 
one  of  appellant's  street  cars,  received  seri- 
ous and  permanent  injuries  by  falling  or 
being  thrown  from  the  car  while  it  was 
running  at  a  high  rate  of  speed.  In  this 
action  to  recover  damages  for  the  injuries 
so  sustained,  the  jury  returned  a  verdict  in 
his  favor  for  $2,200,  upon  which  judgment 
was  entered. 

"the  petition  as  amended  charged  that  the 
car  upon  which  appellee  was  traveling  as  a 
passenger  became  so  crowded  that  he  was 
obliged  to  ride  upon  the  step  of  the  car,  and 
while  so  riding  was  thrown  from  it  by  other 
passengers  who  were  thrown  against  him  by 
the  swayfng,  rocking,  and  jerking  of  the  car, 
which  was  being  operated  at  a  high  and  un- 
usual rate  of  speed.  The  answer  was  a 
traverse  and  plea  of  contributory  negligence. 
The  facts  surrounding  the  accident  aro 
substantially  these:  Appellee,  who  was  em- 
ployed as  a  mechanic  in  Cincinnati,  boarded 
one  of  appellant's  cars  at  Latonia  for  the 
purpose  of  going  to  his  work.     The  over- 
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whelming  weight  of  the  evidence  shows  that 
the  car,  when  appellee  got  on  and  when  the 
accident  occurred,  was  crowded  with  pas- 
sengers, who  were  packed  in  it,  as  one  wit- 
ness said,  "like  sardines."  The  seats  and 
aisle  were  filled,  and  as  many  were  standing 
on  the  rear  platform  as  could  crowd  on  it. 
The  evidence  for  appellee  is  that  when  the 
car  stopped  to  let  him  get  on  the  rear  plat- 
form this  platform  was  so  crowded  with  pas- 
sengers that  he  could  not  get  standing  room 
on  the  platform  or  on  the  step  nearest  to 
the  platform,  and  so  was  obliged  to,  and  did, 
get  on  the  bottom  step,  on  which  step  there 
were  at  that  time  two  other  passengers. 
After  this  the  car  again  stopped,  and  three 
other  passengers  got  on,  two  of  whom  were 
compelled  to  stand  on  the  bottom  step,  while 
the  third  took  a  position  on  the  bumper  or 
coupler  that  projected  from  the  rear  end  of 
the  car.  On  the  other  hand,  there  is  some 
evidence  for  the  company  that  when  ap- 
pellee boarded  the  car  there  was  standing 
room  on  the  platform  as  well  as.  inside  of 
the  car.  On  this  point  the  conductor  testi- 
fies that  when  he  saw  appellee  get  on  the 
car  he  told  him  to  get  inside;  that  there  was 
room  for  him  to  get  in.  This  is  all  the  con- 
ductor said  in  reference  to  the  crowded 
condition  of  the  car.  It  is  also  shown  that 
the  car  was  several  minutes  behind  its 
schedule  time,  and  that,  in  going  down  a 
heavy  grade  called  "Buena  Vista  Hill,"  it 
was  running  at  an  unusually  high  rate  of 
speed,  and  that  the  track  on  this  hill  was 
not  in  high -class  condition.  It  further  ap- 
pears that  in  going  down  this  hill  the  car 
jerked  and  rocked  and  bounced  to  and  fro, 
with  the  result  that  a  number  of  the  passen- 
gers on  the  rear  platform  were  suddenly 
thrown  against  appellee,  who  was  standing 
on  the  bottom  step  of  the  car,  holding  with 
both  hands  to  iron  railings  or  guards  on  the 
car.  When  these  passengers  were  thus 
thrown  violently  against  appellee,  his  hand 
holds  were  broken  loose  or  gave  way,  and 
he  was  thrown  or  pitched  from  the  car, 
striking  his  head  on  a  pole  near  by  the 
track. 

With  the  evidence  in  this  condition,  the 
court  instructed  the  jury,  in  substance,  that 
if  they  believed  from  the  evidence  that,  while 
appellee  was  exercising  ordinary  care  for  his 
own  safety,  the  employees  in  charge  of  the 
car  so  negligently  operated  it  as  to  cause  it 
to  lurch  and  swerve,  and  by  reason  thereof 
other  persons  on  the  car  were  thrown  against 
appellee,  thereby  causing  him*  to  lose  his 
hold  on  the  car  and  to  fall  therefrom,  thev 
should  find  for  appellee.  Biit,  on  the  other 
hand,  if  they  believed  from  the  evidence  that 
appellee  was  not  exercising  ordinary  care 
for  his  own  safety,  or  believed  that  the  car 
was  not  so  negligently  operated  as  to  cause 
44  L.R.A.(X.S.) 


it  to  lurch  or  swerve  in  such  a  manner  as  to* 
throw  other  passengers  against  appellee,, 
thereby  breaking  his  hold  on  the  car  and 
causing  him  to  fall,  or  if  they  believed  from 
the  evidence  that  appellee  negligently  ex- 
tended or  projected  his  head  beyond  the 
car  so  as  to  bring  it  in  line  with  the  pole, 
he  was  struck  by,  then,  in  either  of  said 
events,  they  should  find  for  the  company. 

Counsel  for  appellant  offered  the  follow- 
ing instructions,  which  were  refused :  "  ( 1 ) 
If  the  jury  believe  that  plaintiff,  in  boarding 
the  car,  was  able  to  get  upon  the  platform  or 
inside  of  the  car,  but  voluntarily  chose  to 
remain  on  the  step  of  the  car,  and  if  the 
jury  believe  that  there  was  more  danger  to 
one  riding  on  the  step  than  inside  of  the 
car,  or  on  the  platform,  the  jury  shall  find 
for  the  defendant.  (2)  If  the  jury  believe 
that  plaintiff,  after  he  boarded  the  car, 
stepped  off  and  permitted  others  to  pass 
into  the  car  or  on  the  platform  thereof,  and 
that  plaintiff  knew  that  he  was  assuming  a 
more  dangerous  position  in  so  doing  than 
he  would  have  occupied  if  he  had  stepped 
on  the  platform  or  in  the  car,  if  he  was  able 
to  do  either,  the  jury  will  find  a  verdict 
for  the  defendant.  (3)  Unless  the  jury  be- 
lieve that  the  car,  at  the  time  of  the  acci- 
dent, was  being  operated  at  an  unusually 
rapid  rate  of  speed,  or  an  excessive  rate  of 
speed,  the  jury  will  find  a  verdict  for  the 
defendant.  (4)  Unless  the  jury  believe  that 
by  reason  of  an  unusual  jolt  or  jerk  of  the 
car,  or  by  reason  of  unusual  or  excessive 
speed,  the  passengers  or  some  one  or  more 
of  them  were  caused  to  be  thrown  or  fell 
against  the  plaintiff,  and  that  thereby  his 
hold  was  broken  and  he  was  caused  to  come 
in  contact  with  the  pole  and  sustained  the 
injury  complained  of,  the  jury  will  find  for 
the  defendant." 

The  chief  objection  urged  by  counsel  to 
the  instructions  given  by  the  court  is  that 
they  do  not  fully  present  the  company's 
theory  of  the  case,  and  therefore  the  offered 
instructions  should  have  been  submitted.  It 
will  be  observed  that  in  the  instructions 
given  by  the  court  the  jury  were  directed  to 
find  for  appellee  only  in  the  event  they  be- 
lieved the  car  was  so  negligently  operated 
as  to  cause  it  to  lurch  or  jerk,  thereby 
throwing  other  passengers  against  appellee, 
causing  him  to  be  knocked  or  pushed  from 
the  car,  and  if  a  car  is  caused  to  jerk  or 
lurch  or  swerve  by  the  negligent  manner  in 
which  it  is  operated,  and  this  movement  of 
the  car  directly  results  in  injury  to  a  pas- 
senger on  the  car,  we  think  there  can  be  no 
doubt  about  the  liability  of  the  company. 

There  is,  of  course,  some  motion  attend- 
ing the  movement  of  every  car  operated 
by  steam  or  other  motive  power,  and  this  or- 
dinary and  usual  motion  of  the  car  is  not  to 
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be  treated  as  negligence  in  the  operation  of 
the  car;  but  when  this  ordinary  and  usual 
motion  of  a  car  is  violently  increased  by  the 
negligent  manner  in  which  it  is  being  oper- 
ated, or  the  excessive  speed  at  which  it  is 
run,  the  company  charged  with  the  duty  of 
exercising  a  high  degree  of  care  for  the 
safety  of  passengers  subjects  itself  to  liabil- 
ity for  any  accident  that  may  happen  to 
them  by  this  negligent  operation. 

It  is,  however,  argued  by  counsel  for  the 
company  that  the  jury  might  have  reached 
the  conclusion  that  the  ordinary  and  usual 
motion  of  the  car  while  running  was  negli- 
gence, and  therefore  they  should  have  been 
specifically  directed,  as  pointed  out  in  of- 
fered instruction  No.  4,  that  the  company 
was  not  liable  unless  appellee  was  injured 
by  reason  of  some  unusual  motion  or  jolt  or 
jerk  of  the  car. 

We  think  the  court  might  with  propriety 
have  given  instruction  No.  4,  and  doubtless 
would  have  given  it  except  for  the  fact  that 
the  theory  embraced  in  this  instruction  was 
submitted  in  substance  in  the  instructions 
given.  The  evidence  in  the  case  was  over- 
whelming that  the  car  was  running  at  a 
high  and  excessive  rate  of  speed,  and  that 
the  jolting  and  jerking  and  lurching  of  the 
car  was  unusual.  This  condition  was  also 
established  by  the  physical  fact  that  appel- 
lee, who  was  holding  with  both  hands  to 
secure  hand  holds,  was  thrown  from  the  car 
by  the  impact  of  other  passengers,  who  were 
thrown  against  him  by  the  lurching  and 
jerking  of  the  car. 

In  view  of  the  quantity  and  character  of 
the  evidence  upon  this  point,  the  question 
whether  the  car  was  running  at  a  high  and 
excessive  rate  of  speed  and  jerking  and 
jolting  in  a  violent  and  unusual  manner, 
as  testified  to  by  witnesses  for  appellee;  or 
was  moving  at  a  safe  rate  of  speed,  and  the 
jerking  and  jolting  no  more  than  usually 
attends  the  prudent  operation  of  a  car,  as 
testified  to  by  witnesses  for  the  company, — 
was  sharply  presented;  and  the  jury  could 
not  have  misunderstood  or  misapplied  the 
law  as  submitted  to  them  in  the  instructions 
given,  or  have  returned  a  verdict  in  favor 
of  appellee  unless  they  believed  the  evidence 
of  the  witnesses  in  his  behalf,  and  so  we  do 
not  think  the  court  erred  in  refusing  to  give 
this  instruction. 

Offered  instructions  No.  3  is  objectionable 
because  it  put  the  case  upon  the  single 
issue  of  the  speed  at  which  the  car  was  being 
operated.  Under  this  instruction,  although 
the  jury  might  have  believed  that  the  acci- 
dent was  due  entirely  to  the  unusual  and 
unnecessary  jolting  and  jerking  of  the  car, 
they  could  not  find  for  appellee  unless  they 
believed  it  was  being  operated  at  an  un- 
usually rapid  rate  of  speed.    It  is  opeu  to 
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the  further  criticism  that  it  singled  out  a 
fact  in  the  case  and  directed  the  jury  that 
unless  they  believed  this  single  fact  existed 
they  should  find  for  the  company. 

Offered  instructions  1  and  2  may  be  con- 
sidered together;  the  substance  of  them 
being  that,  if  appellee  voluntarily  chose  to 
remain  in  a  place  of  danger  on  the  step  of 
the  car  when  he  could  have  gotten  a  place 
on  the  platform  or  inside  the  car,  the  com- 
pany was  not  liable  for  the  accident  that 
happened  to  him.  These  instructions  should 
not  have  been  given  because  the  facts  of 
this  case  did  not  authorize  an  instruction 
upon  the  theory  that  appellee  voluntarily 
remained  upon  the  step  of  the  car  when  he 
could  have  gotten  inside  or  on  the  platform. 
He  was  compelled,  by  the  crowded  condition 
of  the  car,  to  either  ride  on  the  step  or  push 
and  shove  his  way  to'  the  platform,  where  he 
might  possibly  have  found  uncomfortable 
standing  room. 

A  passenger  situated  as  appellee  was  can- 
not be  said  to  have  voluntarily  taken  a  place 
on  the  steps  so  as  to  affect  his  right  of  re- 
covery when  he  cannot  find  other  standing 
room  without  pushing  and  shoving  through 
passengers  who  have  crowded  the  only  other 
places  at  which  there  is  standing  room.  If 
appellee  could  have  found  a  comfortable 
standing  place  on  the  platform,  and  could 
have  reached  this  place  without  shoving  and 
pushing  other  passengers  out  of  the  way, 
then  it  might  well  be  said  that  he  volun- 
tarily chose  to  stand  on  the  step;  but  this 
he  could  not  do,  and  so  it  was  merely  a 
question  of  riding  on  the  steps  or  not  getting 
on  the  car. 

Passing  these  offered  instructions,  the 
next  ground  for  reversal  urged  is  that  a 
directed  verdict  in  its  favor  should  have 
been  ordered  by  the  court.  This  contention 
is  based  on  the  ground  that  appellee,  when 
he  saw  the  crowded  condition  of  the  car, 
should  not  have  attempted  to  board  it,  and 
that,  having  done  so,  he  assumed  the  risk 
incident  to  standing  in  a  place  that  ex- 
posed him  to  more  danger  than  if  he  had 
been  inside  of  the  car,  or  standing  on  the 
platform,  and  therefore  should  not  recover. 

With  the  purpose  of  making  our  position 
plain,  we  will  assume  in  disposing  of  this 
feature  of  the  case:  (1)  That  appellee, 
when  he  boarded  the  car,  knew  he  would  be 
obliged  to  ride  on  the  step;  (2)  that  his 
position  on  the  step  exposed  him  to  more 
danger  than  if  he  had  been  riding  on  the 
platform  or.  in  the  car ;  ( 3 )  that  if  he  had 
not  been  riding  on  the  step  he  would  not 
have  been  injured.  Under  these  assump- 
tions, was  appellee  guilty  of  such  negligence 
as  should  defeat  a  i-ecovery? 

In  support  of  the  proposition  that  he  was. 
counsel  rely  on  the  case  of  South  Covington 
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&  C.  Street  R.  Co.  v.  Physioc,  124  Ky.  153, 
92  S.  W.  305;  but  that  case  is  not  con- 
trolling, because  the  conclusion  reached  by 
the  court  that  Physioc  was  not  entitled  to 
recover  was  based  on  a  state  of  facts  very 
different  from  those  shown  by  this  record. 
In  the  Physioc  Case  it  appears  from  the 
opinion  that  Physioc  was  standing  on  the 
platform,  holding  with  one  hand  to  a  rail- 
ing that  prevented  him  from  falling  from 
the  car,  and  that  while  so  situated  he  vol- 
untarily released  his  hold  on  the  railing  for 
the  purpose  of  giving  his  fare  to  the  con- 
ductor, and  as  he  did  so  the  car,  which  was 
going  at  a  rapid  rate  of  speed,  reached  a 
curve,  in  rounding  which  he  was  thrown  to 
the  ground  by  the  lurching  motion  incident 
to  the  movement  of  the  car  in  going  around 
the  curve.  In  holding  that  he  could  not 
recover,  the  court  said:  "It  was  not  the 
striking  of  the  curve  at  too  rapid  a  rate 
[of  speed]  that  threw  him  to  the  ground, 
but,  according  to  his  own  statement,  this 
was  the  result  of  his  releasing  his  gp*asp  on 
the  'hand  hold'  of  the  car. '  There  is  nothing 
in  this  record  that  tends  to  show  that  any 
act  or  omission  on  the  part  of  the  company 
was  the  proximate  cause  of  appellee's  injury, 
but,  on  the  contrary,  his  own  statement 
shows  beyond  question  that  he  was  injured 
by  his  own  reckless  negligence  in  releasing 
his  grasp  of  the  *hand  hold'  while  standing 
on  the  edge  of  the  platform  of  the  car." 

Other  cases  are  referred  to  by  counsel, 
holding  that  where  a  passenger  voluntarily 
rides  on  the  step  of  a  car  when  there  is 
ample  room  inside  the  car,  and  sustains  in- 
jury as  a  result  of  his  exposed  position,  he 
cannot  recover;  but  we  have  not  been  re- 
ferred to  any  case  ruling  that  it  is  such 
negligence  as  would  defeat  a  recovery  for  a 
passenger  to  ride  on  the  step  of  a  crowded 
car.  On  the  contrary,  the  great  weight  of 
authority  is  that  it  is  a  question  for  the  jury 
to  say  whether  or  not  a  passenger  is  guilty 
of  such  contributory  negligence  as  will  ex- 
cuse the  company  when  he  is  injured  while 
riding  on  the  steps  of  a  crowded  car,  or  on 
the  running  board  on  the  outside  of  a 
crowded  car,  a  more  dangerous  place  than 
the  steps. 

Thus  in  Verrone  v.  Rhode  Island  Subur- 
ban R.  Co.  27  R.  I.  370, 114  Am.  St.  Rep.  41, 
62  Atl.  512,  Verrone  was  killed  by  falling 
to  the  ground  while  riding  on  the  running 
board  outside  of  a  car  that  was  going  at  a 
high  rate  of  speed.  In  holding  that  whether 
his  death  was  due  to  his  negligence  in  rid- 
ing on  a  running  board  or  to  the  negligence 
of  the  company  was  a  question  for  the  jury, 
the  court  said:  "The  plaintiff's  intestate 
occupied  this  position  on  the  running  board 
because  there  was  no  vacant  seat  in  the  car, 
nor  standing  room  between  the  seats.  This 
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was  not  negligence  per  «e.  If  a  railroad 
company  accepts  passengers  whom  it  cannot 
accommodate  inside  its  car,  it  must  do  all 
that  human  care  and  vigilance  reasonably 
can  to  prevent  accidents  happening  to  them. 
.  .  .  No  doubt  it  is  reasonable  to  impose 
upon  a  passenger  the  assumption  of  such 
risks  as  ordinarily  attend  the  position  he 
takes ;  but  he  has  a  right  to  suppose  that  the 
car  will  be  run  with  due  care,  and  this  re- 
quires greater  protection  when  passengers 
are.  occupying  the  running  board  than  when 
all  are  safely  seated.  The  shock  suflScient 
to  throw  from  the  car  a  strong  man  holding 
on  with  both  his  hands  might  well  be  taken 
by  the  juryas  evidence  that  the  car  was  not 
properly  managed.  We  think,  therefore, 
that  the  plaintiff  had  made  out  a  prima 
facie  case  and  should  have  been  allowed  to 
go  to  the  jury.  It  is  evident  from  what  we 
have  said  that  it  was  a  substantial  issue 
in  this  case  whether  the  car  was  proceeding 
as  usual  when  the  accident  occurred,  or 
was  propelled  at  an  extraordinary  rate  of 
speed  which  would  be  likely  to  cause  more 
violent  and  dangerous  jolting  and  swaying 
than  common.  The  passenger,  when  he  took 
his  place  on  the  running  board,  assumed 
the  risk  of  ordinary  motion,  not  of  extraor- 
dinary violence." 

In  City  R.  Co.  v.  Lee,  50  N.  J.  L.  435, 
7  Am.  St.  Rep.  798,  14  Atl.  883,  9  Am. 
Neg.  Cas.  562,  Lee  was  injured  while  riding 
on  the  footboard  or  running  board  of  a 
car.  In  holding  that  the  question  whether 
he  was  negligent  in  so  riding  to  such  a 
degree  as  to  defeat  a -recovery  was  for  the 
jury,  the  court  said:  "When  he  was  invited 
to  enter,  the  seats  and  platforms  of  the 
car  were  filled,  and  he  was  obliged  to  take 
his  place  with  others  on  the  footboard  run- 
ning longitudinally  with  the  car.  .  .  . 
He  was  invited  by  the  agent  of  the  com- 
pany to  take  a  position  on  the  car^  and 
when  so  invited  the  only  position  left  for 
him  was  that  which  he  assumed.  .  .  . 
It  appears  to  be  the  practice  of  the  company 
to  carry  passengers  there;  not  only  on  the 
car  which  he  boarded,  but  on  the  car  with 
which  he  collided,  passengers  were  being 
carried  in  the  same  way.  .  .  .  The  seats 
inside  the  car  are  not  the  only  places  where 
the  managers  expect  passengers  to  remain, 
but  it  is  notorious  that  they  stop  habitually 
to  receive  passengers  to  stand  inside  the 
car  until  the  car  is  full,  then  to  stand  upon 
the  platforms  until  they  are  full,  and  con- 
tinue to  stop  and  receive  them  even  after 
there  is  no  place  to  stand  except  on  the 
steps  of  the  platforms.  Neither  the  officers 
of  this  corporation,  nor  the  managers  of  the 
cars,  nor  the  traveling  public,  seem  to  regard 
this  practice  as  hazardous;  nor  does  experi- 
ence thus  far  seem  to  require  that  it  should 
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be  restrained  upon  the  ground  of  its  danger. 
There  is  therefore  no  basis  upon  which  the 
eourt  can  decide  on  the  evidence  that  the 
plaintiff  did  not  use  ordinary  care." 

In  Koontz  v.  District  of  Columbia,  24 
App.  D.  C.  59^  Koontz  was  injured  while  rid- 
ing on:  a  footboard  of  a  car,  and  in  holding 
that  he  was  not  guilty  of  negligence  in  law 
the  court  said:  *1t  is  true  the  plaintiff, 
by  taking  a  position  and  riding  on  the  run- 
ning or  footboard  of  the  car,  incurred  the 
ordinary  risk  of  such  a  position,  which  was 
greater  than  that  of  being  inside  the  car,  but 
to  rid«  on  the  footboard  of  a  street  car  does 
not  constitute  negligence  in  law  which  would 
justify  the  court  in  directing  the  jury  that 
such  act  of  itself  was  sufficient  to  convict 
the  plaintiff  of  contributory  negligence  and 
to  defeat  his  right  to  recover  for  the  in- 
juries suffered  by  him." 

In  Watson  v.  Portland  &  C.  E.  R.  Co. 
01  Me.  684,  44  L.ILA.  157,  64  Am.  St.  Rep. 
268,  40  Atl.  699,  the  court  said:  <'It  is  a 
notoriouB  fact  that  street  railroad  com- 
panies whose  cars  are  propelled  by  elec- 
tricity constantly  accept  and  invite  passen- 
gers to  ride  upon  the  platforms  of  their  cars 
when  there  is  no  room  inside,  and  that  per- 
sona having  occasion  to  use  such  cars  are 
frequently  glad  for  even  a  foothold  upon 
the  platform,  step,  or  footboard.  .  .  . 
And  we  are  not  disposed  to  say,  as  a  matter 
of  law,  that  a  passenger  who  rides  upon  the 
platform  of  an  electric  street  car  is  thereby 
guilty  of  such  contributory  negligence  as  to 
prevent  his  recovery  for  injuries  sustained 
through  the  fault  of  an  employee  of  the 
transportation  company.  We  hold  rather 
that  it  is  a  circumstance  to  be  submitted 
to  and  decided  by  the  jury." 

To  the  same  effect  is  Nolan  v.  Brooklyn 
City  k  N.  R.  Co.  87  N.  Y.  63,  41  Am.  Rep. 
345,  9  Am.  Neg.  Qts.  624,  and  Pray  v. 
Omaha  Street  R.  Co.  44  Neb.  167,  48  Am. 
St.  Rep.  717,  62  N.  W.  447. 

Coming  now  to  state  our  own  views  upon 
thia  question,  which  is  an  open  one  in  this 
state,  we  agree  that  it  might  be  negligence 
that  would  defeat  a  recovery  for  a  passenger 
to  ride  on  the  step  of  a  car  when  he  could 
obtain  a  seat  or  comfortable  standing  room 
inside  the  car  or  on  the  platform  without 
pushing  and  crowding  other  passengers.  But 
when  the  Inside  of  a  car  is  so  crowded  with 
passengers  that  there  is  no  sitting  or  com- 
fortable standing  room,  and  the  rear  plat- 
form is  equally  crowded,  a  passenger  who 
stands  cm  the  steps  of  the  car  exercising 
ordinary  care  for  his  own  safety  cannot  be 
said  to  have  voluntarily  assumed  a  place 
of  danger  or  to  be  guilty  of  negligence  in 
law.  It  is  a  matter  of  common  knowledge 
that  street  railway  companies,  in  the  opera- 
tion of  their  cars,  stop  to  receive  passengers 
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when  the  inside  of  the  car  and  the  j>latform 
are  both  so  crowded  that  there  is  little  or 
no  standing  room  in  either  place,  and,  when 
a  passenger  is  permitted  to  get  on  a  car 
under  these  circumstances,  the  company 
owes  him  the  duty  of  exercising  the  same 
high  degree  of  care  for  his  safety  as  if  he 
had  a  seat  on  the  inside  of  the  car.  In 
other  words,  when  the  Company  accepts  a 
passenger  on  a  car,  and  he  is  compelled  to 
ride  on  the  step  because  he  cannot,  without 
pushing  and  crowding  other  passengers,  get 
standing  room  on  the  platform  or  elsewhere, 
he  is  entitled  to  the  same  protection  as  if 
seated  in  the  car,  and  the  company  is 
charged  with  the  duty  of  taking  notice  of 
the  danger,  if  any,  that  attends  his  position, 
and  must  exercise  corresponding  care  to 
protect  him  from  accident. 

When  a  car  is  stopped  to  receive  passen- 
gers who  are  permitted  to  board  it,  although 
it  may  be  so  crowded  as  to  make  it  necessary 
tnat  they  should  ride  on  the  steps,  they  will 
be  treated  as  having  been  invited  to  enter 
the  car,  and  as  having  been  accepted  as  pas- 
sengers. The  employees  in  control  of  the  car 
are  supposed  to  know,  and  are  charged  with 
the  duty  of  knowing,  when  the  car  is  so 
crowded  that  it  is  not  safe  to  receive  passen- 
gers; and  when  they  stop  to  permit  a  pas- 
senger to  get  on,  and  he  does  get  on,  the 
company  cannot  excuse  itself  from  liability, 
if  he  is  injured  by  its  negligence  while  in 
the  exercise  of  care  for  his  own  safety,  upon 
the  ground  that  he  should  not  have  boarded 
a  car  so  crowded  as  to  make  it  necessary 
that  he  should  stand  on  the  steps. 

The  appellee  made  out  a  case  entitling 
him  to  go  to  the  jury,  and  the  eourt  did 
not  err  in  refusing  to  direct  a  verdict,  or 
commit  prejudicial  error  in  the  instructions 
given.  The  only  two  issues  in  the  case  were 
whether  or  not  the  car  was  negligently  oper- 
ated, and  whether  or  not  appellee  exercised 
care  for  his  safety,  and  these  issues  were 
submitted  by  the  instructions. 

It  is  further  argued  that  the  court  erred 
in  permitting  evidence  as  to  the  probable 
permanency  of  appellee's  injuries  to  go  to 
the  jury,  because  it  is  said  that  the  evi- 
dence was  not  sufficient  to  justify  an  instruc- 
tion submitting  as  an  element  of  damage 
the  permanency  of  the  injuries  sustained. 
The  injuries  received  by  appellee  were  of 
such  a  serious  nature  that  no  question  is 
made  as  to  the  amount  of  the  verdict;  but 
it  is  claimed  that  appellant  was  prejudiced 
by  the  evidence  of  medical  experts,  who  were 
asked  as  to  the  probability  of  the  injuries 
being  permanent.  These  witnesses  testified 
that  they  could  not  say  with  absolute  cer- 
tainty that  appellee  would  not  completely 
recover  from  the  effects  of  the  injuries,  but 
expressed  the  opinion  that  he  would  not. 


38 


KENTUCKY  COURT  OF  APPEALS. 


Feb., 


It  is  not  required  that  the  evidence  shall 
show  conclusively  or  without  the  shadow  of 
a  doubt  that  the  injuries  are  permanent  be- 
fore a  recovery  can  be  had  for  this  element 
of  damage.  There  are  many  cases  in  which 
an  expert  cannot  say  with  absolute  cer- 
tainty whether  an  injury  will  be  permanent 
or  not,  although  in  his  opinion  and  best 
judgment  it  will  be,  and  so,  when  witnesses 
qualified  to  express  an  opinion  give  it  as 
their  best  judgment  that  the  injuries  are 
permanent,  the  court  may  submit  this  issue 
to  the  jury. 

It  is  also  said  that  the  court  erred  in 
rejecting  offered  evidence  that  some  distance 
from  the  place  of  injury  appellee  was  seen  to 
swing  outside  the  car  and  tap  on  a  window. 
This  act  of  appellee  did  not  throw  any  light 
whatever  on  the  cause  of  the  accident,  or 
tend,  under  the  facts  of  this  case,  in  the 
slightest  degree  to  show  negligence  on  his 
part,  because  the  evidence  shows  without 
contradiction  that  when  he  was  thrown  from 
the  car  he  was  not  swinging  outside  the  car 
or  doing  anything  that  could  have  con- 
tributed to  the  accident. 

Upon  the  whole  case  we  find  no  reason 
for  disturbing  the  judgment,  and  it  is  af- 
firmed. 


OKIiAHOMA  SUPREME  COURT. 

CHOCTAW,  OKLAHOMA,  &  GULF  RAIL- 
ROAD  COMPANY,  Plff.  in  Err., 

V. 

BYRON  DREW. 
(—  Okla.  — ,   130  Pac.   1149.) 

Nuisance  —  definition. 

1.  Under  the  law  in  force  in  the  Indian 
territory  prior  to  statehood,  a  private  nui 
sance  may  be  defined  as  anything  wrong- 
fully done  to  the  hurt  or  annoyance  r;f  the 
lands,  tenements,  or  hereditaments  of  an- 
other. 

Same  —  legislative  grant  —  ettect, 

2.  Legislative    grants    of    privileges    or 
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powers  to  corporate  bodies,  like  those  to  a 
railroad  company,  to  locate,  construct, 
maintain,  and  operate  its  line  of  railway 
and  necessary  appurtenances  under  the  act 
of  Congress  of  February  28,  1902,  chap. 
134,  32  Stat,  at  L.  43,  confer  no  license  to 
construct  and  use  them  in  disregard  of  the 
private  rights  of  others,  and  immunity 
for  their  invasion. 

Same  —  immunity  from  injury. 

3.  The  grant  of  powers  and  privileges  to 
do  certain  things  does  not  carry  with  it  any 
immunity  for  private  injuries  which  may 
result  directly  from  the  exercise  of  those 
powers  and  privileges. 

Same  —  railroad  operation. 

4.  A  railroad  company  locii,ted  and  erect- 
ed a  roundhouse,  switches,  turntable,  and 
cinder  pit  near  the  residence  property  of 
plaintiff,  and  so  used  them  as  to  greatly 
impair  the  value  thereof  by  filling  the  at- 
mosphere with  offensive  gases,  dust,  steam, 
and  dense  smoke,  by  throwing  cinders  over 
and  upon  said  premises,  and  by  loud  noises 
and  offensive  odors.  Held,  a  nuisance, 
causing  special  injury  to  the  plaintiff^  for 
which  he  had  a  right  of  action  for  damages; 
it  appearing  that  the  railroad  company 
might  have  constructed  said  appurtenances 
at  another  suitable  location,  where  such  in- 
juries would  not  have  been  indicted,  cither 
to  plaintiff  or  others. 

Railroad    —    operation    —    injuries    to 
property  —  liability. 

5.  Damages  resulting  from  injurious  acts 
of  the  above  nature  are  not  unavoidable  and 
consequential,  for  which  no  action  will  lie, 
but  result  from  the  construction  and  use  of 
the  railroad  company's  property  in  close 
proximity  to  the  premises  of  the  plaintiff, 
and  which  do  not  affect  in  a  like  injurious 
manner  the  public  generally,  or  other  sim- 
ilar property  situated  elsewhere. 

Same  »  harmful  use  of  property  —  lia- 
bllity. 

6.  A  railroad  company  has  no  more  right 
than  an  individual  to  so  use  its  property 
as  to  unreasonably  interfere  with  the  peace- 
able and  comfortable  enjoyment  by  others  of 
their  property,  or  to  cause  special  injury  to 
particular  property,  without  making  com- 
pensation for  the  injury. 

Public  land  —  occupant  —  right  to  pro- 
tect. 

7.  The  owner  of  permanent  improvements 


Note.  ^  As  to  effect  of  legislative  author- 
ity upon  liability  for  private  nuisance,  sec 
note  to  Louisville  &  N.  Terminal  Co.  v. 
Lellyett,  1  L.R.A.(N.S.)  49,  and  the  later 
case  of  Alabama  &  V.  R.  Co.  v.  King,  22 
L.R.A.  (N.S.)  603,  and  other  cases  in  this 
series  referred  to  in  the  footnote  to  the  lat- 
ter case.  The  point  is  also  touched  upon 
incidentally  in  the  note  to  State  v.  Con- 
cordia, 20  L.R.A.(N.S.)  1050,  in  connec- 
tion with  the  right  of  a  municipality  to 
create  A  nuisance  by  the  pollution  of  water 
by  sewage. 

The  general  subject  of  the  liability  of 
railroads  for  creating  a  nuisance  is  treated 
44  L.R.A.(N.S.) 


in  the  notes  to  Missouri,  K.  &  T.  R.  Co.  v. 
Mott,  70  L.R.A.  579;  Louisville  &  N.  Ter- 
minal Co.  V.  Lellyett,  1  L.R.A. (N.S.)  49; 
and  Terrell  v.  Chesapeake  &  O.  R.  Co.  32 
L.R,A.(N.R.)   371. 

As  to  the  right,  under  constitutional  pro- 
vision against  "damaging*^  private  proper- 
ty for  public  use  without  compensation,  to 
compensation  for  conseqilential  damages  to 
property  no  part  of  which  is  taken,  from 
smoke,  noisp.  dust,  etc.,  incident  to  ordinary 
operation  of  railroad,  see  notes  to  Tidewater 
R.  Co.  V.  Shartzer,  17  L.R.A.(N.S.)  1054, 
and  Hvde  v.  Minnesota,  D,  k  P.  R.  Co.  40 
L.R.A.'(N.S.)    48. 
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on  town  lots  in  gfovernment  town  sites  in 
the  Indian  territory,  and  to  whom  said  lots 
were  scheduled  and  set  apart  by  the  town 
site  commission  acting  pursuant  to  law,  and 
who  subsequently  received  patents  therefor, 
has  sufficient  title,  prior  to  the  issuance 'of 
a  patent,  to  support  an  action  to  recover 
damages  to  the  said  lots  inflicted  by  a  rail- 
road company  which  is  in  no  way  connected 
with  any  claim  or  interest  in  the  land. 

Action  —  permanent  injury  to  realty. 

8.  Under  the  rule  of  decision  in  the  In- 
dian territory  prior  to  statehood,  where 
the  structures  and  appurtenances  contrib- 
uting to  the  injury  were  of  a  permanent 
nature,  and  their  injurious  use  continued 
for  a  long  number  of  years  without  effort 
to  abate,  all  damages  for  injury  to  adja- 
cent lands,  both  present  and  prospective, 
were  recoverable  in  a  single  action. 

Damages   —   injury   to    realty   ^   nui- 
sance. 

9.  The  true  measure  of  damages  is  com- 
pensation for  the  loss  or  injury  sustained^ 
and,  as  a  general  rule,  the  damages  are 
measured  by  the  depreciation  in  the  market 
value  of  the  property  injured,  where  the  in- 
jury caused  by  the  nuisance  is  of  a  per- 
manent nature. 

(February  11,  1913.) 

}j^RROR  to  the  District  Court  for  Carter 
Id  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  an  alleged  nuisance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  O.  Blake,  H.  B.  liow,  R.  J. 
Roberts,  W.  H.  Moore,  and  J.  G.  Gam- 
ble, for  plaintiff  in  error: 

That  cannot  be  a  nuisance  such  as  to 
give  a  common-law  right  of  action,  which 
the  law  authorizes. 

Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
635,  25  L.  ed.  336 ;  Omaha  v.  Flood,  57  Neb. 
129,  77  N.  VV.  381;  Genois  v.  St.  Paul,  35 
Minn.  331,  29  N.  W.  130;  Aicher  v.  Denver, 
10  Colo.  App.  418,  52  Pac.  88;  Wabash  R. 
Co.  ▼.  Defiance,  167  U.  S.  98,  42  L.  ed. 
92,  17  Sup.  Ct.  Rep.  748;  High  Bridge  Lum- 
ber Co.  v.  United  States,  16  C.  C.  A.  460,  37 
U.  S.  App.  234,  69  Fed.  324;  Garrett  v. 
Lake  Roland  Elev.  R.  Co.  79  Md.  282,  24 
L.R.A.  396,  29  Atl.  832;  Indiana,  B.  &  W. 
R.  Co.  V.  Eberle,  110  Ind.  547,  59  Am.  Rep. 
22.5,  11  N.  E.  469;  Meyer  v.  Richmond,  172 
r.  S.  95,  43  L.  ed.  379,  19  Sup.  Ct.  Rep. 
106;  Ottawa,  O.  C.  &  C.  G.  R.  Co.  v. 
Larson,  40  Kan.  308,  2  L.R.A.  59,  19  Pac. 
664;  Scranton  v.  Wheeler,  179  U.  S.  154,  45 
L.  ed.  134,  21  Sup.  Ct.  Rep.  48;  Salliotte 
T.  King  Bridge  Co.  65  L.R.A.  620,  58  C. 
C.  A.  466,  122  Fed.  382;  Thomason  v.  Sea- 
board Air  Line  R.  Co.  142  N.  C.  318,  55  S. 
E.  205;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Armstrong,  71  Kan.  366,  1  L.R.A.(N.S.) 
ns.  114  Am.  St.  Rep.  474,  80  Pac.  978; 
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Scrutchfield  v.  Choctaw,  O.  &  W.  R.  Co. 
18  Okla.  308,  9  L.R.A.  (N.S.)  496,  88  Pac. 
1048;  Choctaw,  O.  &  W.  R.  Co.  v.  Castanien, 
23  Okla.  735,  102  Pac.  88. 

Where  the  damage  is  temporary  and  the 
nuisance  abatable,  the  damages  are  meas- 
ured by  the  depreciation  to  the  usable  or 
rental  value,  in  addition  to  which  plaintiff 
may  recover  such  incidental  damages  as 
he  may  be  able  to  prove. 

29  Cyc.  1275,  1276;  Robb  v.  Carnegie 
Bros.  145  Pa.  324,  14  L.R.A.  329,  27  Am. 
St.  Rep.  694,  22  Atl.  649;  Baugh  v.  Texas 
&  N.  0.  R.  Co.  80  Tex.  66,  15  S.  W.  587; 
Shively  v.  Cedar  Rapids,  I.  F.  &  N.  W.  R. 
Co.  74  Iowa,  169,  7  Am.  St.  Rep.  471,  37 
N.  W.  133;  Harmon  v.  Louisville,  N.  O.  A; 
T.  R.  Co.  87  Tenn.  614,  11  S.  W.  703;  Vogt 
V.  Grinnell,  123  Iowa,  332,  98  N.  W.  782; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  King, 
23  Ind.  App.  573,  55  N.  E.  875;  Baltimore 
&  P.  R.  Co.  V.  Fifth  Baptist  Church,  108 
U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep. 
719;  Chicago  G.  W.  R.  Co.  v.  First  M.  E. 
Church,  60  L.R.A.  488,  42  C.  C.  A.  178,  102 
Fed.  85;  Baltimore  &  P.  R.  Co.  v.  Fifth 
Baptist  Church,  137  U.  S.  568,  34  L.  ed. 
784,  11  Sup.  Ct.  Rep.  185;  Ardmore  v.  Orr, 
—  Okla.  — ,  129  Pac.  867. 

Messrs.  Cruee,  Cruee,  A  Bleakmorc, 
for  defendant  in  error: 

One  who  owns  the  equitable  title  to  real 
property  and  is  in  possession  of  same  may 
maintain  an  action  for  permanent  injuries 
thereto. 

Foster  Lumber  Co.  v.  Arkansas  Valley  & 
W.  R.  Co.  20  Okla.  583,  30  L.R.A.(N.S.) 
231,  95  Pac.  224,  100  Pac.  1110;  McKay 
V.  Enid,  26  Okla.  275,  30  L.R.A.(N.S.)  1021, 
109  Pac.  520;  Baltimore  &  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  27 
L.  ed.  739,  2  Sup.  Ct.  Rep.  719;  Wylie  ▼. 
Elwood,  134  111.  281,  9  L.R.A.  726,  23  Am. 
St.  Rep.  673,  25  N.  E.  570;  Gainesville,  H. 
&  W.  R.  Co.  V.  Hall,  78  Tex.  169,  9  L.R.A. 
298,  22  Am.  St.  Rep.  42,  14  S.  W.  259;  Louis- 
ville  &  N.  Terminal  Co.  v.  Jacobs,  109  Tenn. 
727,  61  L.R.A.  188,  72  S.  W.  954;  Stock- 
dale  V.  Rio  Grande  Western  R.  Co.  28  Utah, 
201,  77  Pac.  849;  Georgetown  v.  Alexandria 
Canal  Co.  12  Pet.  91,  9  L.  ed.  1012;  Oilman 
V.  Philadelphia,  3  Wall.  713,  18  L.  ed.  96; 
Northern  P.  R.  Co.  v.  Whalen,  149  U.  S. 
157,  37  L.  ed.  686,  13  Sup.  Ct.  Rep.  822; 
Pennsylvania  v.  Wheeling  &  B.  Bridge  Co. 
18  How.  421,  15  L.  ed.  435. 

As  a  general  rule,  the  damages  are  meas- 
ured by  the  depreciation  of  the  market  value 
of  the  property  injured,  where  the  injury 
caused  by  the  nuisance  is  of  a  permanent 
nature,  and  the  decrease  of  the  rental  or 
usable  value  in  case  the  injury  is  of  a  tem- 
porary or  recurrent  character. 
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voir  Co.  y.  Hamlin,  6  Colo.  App.  341,  40 
Pac.  582;  Chicago  N.  S.  Street  R.  Co.  v. 
Payne,  192  111.  239,  61  N.  E.  467;  Denison 
&  P.  Suburban  R.  Co.  v.  O'Malley,  18  Tex. 
Civ.  App.  200,  45  S.  W.  227;  Baltimore  & 
P.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S. 
317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719; 
Chicago  G.  W.  R.  Co.  ▼.  First  M.  E.  Chilrch, 
50  L.R.A.  488,  42  C.  C.  A.  178,  102  Fed.  86. 

Sharp,  C,  filed  the  following  opinion: 
Among  the  errors  urged  by  plaintiff  in 
error  are  the  following:  First,  that  a  rail- 
road company  is  not  liable  to  an  abutting 
owner  in  damages  on  account  of  noise, 
smoke,  or  other  like  inconveniences  resulting 
from  the  operation  .of  its  trains  in  a  lawful, 
careful,  and  proper  manner;  second,  that  a 
nuisance  cannot  arise  so  as  to  give  a  com- 
mon-law right  of  action  from  that  which 
the  law  authorizes;  third,  that,  its  right  of 
way  having  been  obtained  pursuant  to  law, 
and  compensation  made  for  the  lands  taken, 
claims  of  abutting  owners  for  consequential 
damages  cannot  be  maintained  The  rail- 
road company's  right  of  way  was  acquired 
under  the  act  of  Congress  of  February  28, 
1902,  commonly  known  as  the  Enid  and 
Anadarko  act  (act  Feb.  28,  1902,  chap.  134, 
32  Stat,  at  L.  43,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  708).  By  virtue  thereof  the  com- 
pany acquired  the  right  to  locate,  construct, 
own,  equip,  operate,  use,  and  maintain  its 
line  of  railway  through  the  Indian  terri- 
tory, together  with  the  right  to  take  and 
condemn  lands  for  right  of  way,  depot 
grounds,  terminals,  and  other  railway  pur- 
poses, by  whomsoever  owned.  It  was  fur- 
ther provided  in  said  act  that  additional 
lands,  not  exceeding  40  acres  at  any  one 
place,  could  be  taken  when  necessary  for 
yards,  roundhouses,  turntables,  machine 
shops,  water  stations,  and  other  railroad 
purposes.  Provision  was  made  for  the  insti- 
tution of  condemnation  proceedings  in  the 
United  States  courts  in  the  Indian  terri- 
tory, and  for  the  assessment  and  payment 
of  damages  for  all  lands  taken,  and  all  dam- 
ages done  or  to  be  done  by  the  construction 
of  the  railroad  or  the  taking  of  any  lands 
for  railway  purposes. 

It  is  of  the  use  of  the  appurtenances  and 
structures  and  machinery  therein,  or  oper- 
ated thereon,  that  plaintiff  complains.  It 
is  shown  that  the  plaintiff  was  the  owner 
of  certain  lots  in  the  town  of  Ardmore, 
Indian  territory,  and  was  in  possession 
thereof  at  the  time  the  defendant  built  its 
line  of  railroad  into  and  through  said  town, 
and  had  erected  thereon  lasting  and  valuable 
improvements,  including  houses,  barns,  and 
fences,  and  had  set  out  trees,  shrubbery,  and 
flowers,  and  was  occupying  one  of  the  resi- 
dences on  said  lots  as  a  home  for  himself 
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and  family.  The  other  residences  were  oc- 
cupied either  by  servants  or  by  tenants, 
from  whom  plaintiff  derived  rents  and  reve- 
nues. The  plaintiff  had  expended  upon  said 
premises  about  $5,000  in  improving  them 
for  residence  purposes  and  for  a  home,  and 
that  the  same  was  desirable  residence  prop- 
erty, and  that  the  total  value  of  the  prem- 
ises was  between  $8,000  and  $10,000.  That 
the  railroad  company,  within  a  short  dis- 
tance of  plaintiff's  property,  erected  and 
maintains  a  roundhouse,  machine  shops,  and 
a  cinder  pit,  and  had  also  built  and  main- 
tains switches  upon  which  engines  were 
continuously  being  operated,  and  that  in  the 
operation  of  the  roundhouse  and  machine 
shops  large  volumes  of  smoke,  dust,  and 
cinders  were  constantly  and  continually 
emitted  therefrom  and  thrown  upon  and 
around  the  premises  of  the  plaintiff  to  such 
an  extent  as  to  destroy  the  trees,  shrubbery^ 
and  flowers,  and  to  constitute  a  nuisance, 
and  to  render  plaintiff's,  property  almost 
worthless  for  residence  purposes,  the  only 
purpose  for  which  it  was  fitted  or  of  value. 

It  was  shown  by  the  witness  Hill  that  the 
railroad  company  was  in  the  habit  of  killing 
its  engines  at  the  cinder  pit  just  south  of 
his  house,  which  caused,  to  use  the  language 
of  the  witness,  "an  awful  steam  and  smell," 
and  that  a  solid,  dense  smoke  always  fol- 
lowed, causing  great  discomfort,  and  that  it 
was  necessary  to  let  down  the. windows  in 
order  to  remain  in  the  house.  The  witness 
Wallace  testified  that  it  was  particularly 
noisy  down  there  at  night  and  in  the  early 
morning,  and  that  when  the  engines  were 
let  die,  it  would  rattle  the  windows  to  such 
an  extent  as  to  prevent  hearing,  and  that  the 
gas  and  smoke  were  very  offensive  at  times, 
especially  when  they  were  killing  the  engines 
or  putting  out  the  fires ;  that  the  smoke  was 
very  injurious;  and  that  they  could  not 
successfully  put  out  washing.  The  plaintiff 
testified  that  the  railroad  company  was 
operating  from  four  to  eight  engines  in  and 
out,  both  day  and  night;  that  two  railroads 
used  the  roundhouse,  and  located  the  site 
of  the  switches,  cinder  pit,  and  roundhouse 
near  his  property  on  the  south;  that  in 
operating  its  road  there  was  much  noise, 
and  that  the  smoke  was  very  dense,  to  such 
an  extent  that  it  was  necessary  to  .close 
down  the  windows  and  go  in  the  house  to 
escape  the  discomforts  of  the  smoke  and 
cinders;  and  that  at  times  the  noise  coming 
from  the  railroad  premises  was  so  loud 
that  conversation  could  not  be  carried  on. 

Obviously  the  agencies  effecting  this  re- 
sult constituted  a  nuisance.  They  inter- 
fered seriously  not  only  with  the  enjoyment 
by  plaintiff  of  his  property,  acquired  before 
their  construction,  but  greatly  reduced  both 
its  usable  and  salable  value.     A  nuisance 
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is  defined  hj  Blackstone  as  "anything  that 
worketh  hurt,  inconvenience,  or  damage  to 
another/'  Sutherland  on  Damages  (§  1035) 
defines  a  private  nuisance  as  anything 
wrongfully  done  to  the  hurt  or  annoyance 
of  the  lands,  tenements,  or  hereditaments 
of  another,  and  adds  that  it  may  be  any- 
thing which  is  calculated  to  interfere  with 
the  comfortable  enjoyment  of  a  man's  house, 
as  smoke,  noise,  or  bad  odors,  even  when 
not  injurious  to  health.  It  may  be  any 
wrongful  act  which  destroys  or  deteriorates 
the  property  of  another,  or  interferes  with 
the  lawful  use  and  enjoyment  thereof,  or 
any  act  which  unlawfully  hinders  the  en- 
joyment of  a  common  or  public  right,  and 
thereby  causes  a  special  injury. 

In  Baltimore  A  P.  R.  Co.  v.  Fifth  Bap- 
tist Church,  108  U.  S.  329,  27  L.  ed.  743, 
2  Sup.  Ct.  Rep.  726,  it  is  said:  "That 
is  a  nuisance  which  annoys  and  disturbs  one 
in  the  possession  of  his  property,  rendering 
its  ordinary  use  or  occupation  physically 
uncomfortable  to  him;"  and  in  which  it  is 
held  that,  for  such  annoyances  and  discom- 
fort, courts  of  law  will  afford  redress  by 
giving  damages  against  the  wrongdoer. 

It  was  charged  by  plaintiff  that  the  in- 
jury sustained  was  one  peculiar  to  him,  and 
not  suffered  by  the  public  at  large,  and  this 
allegation  is  sufficiently  shown  by  the  testi- 
mony, and  that  the  plaintiff  in  this  partic- 
ular has  brought  himself  within  the  rules 
entitling  him  to  redress.  If  it  were  true 
that  the  damage  sustainied  was  such  as 
merely  incidentally  inconvenienced  plain- 
tiff, and  which  unavoidably  followed  the 
exercise  of  charter  powers,  plaintiff  would 
be  without  a  remedy,  as  in  such  cases  pri- 
vate inconvenience  must  be  suffered  for  the 
public  accommodation.  An  actionable  nui- 
sance may  be  said  to  be  anything  wrong- 
fully done  or  permitted,  which  injures  or 
annoys  another  in  the  enjoyment  of  his 
legal  rights.  Cooley,  Torts,  2d  ed.  p.  670. 
Sutherland,  Damages,  §  1036.  Such  nui- 
sances are  of  many  kinds,  and  may  consist 
of  flooding  lands  by  water,  fouling  the  water 
of  streams,  offensive  noises,  jar  of  machin- 
ery, offensive  odors,  dust,  smoke,  escaping 
steam,  soot,  and  acts  causing  personal  dis- 
comfort or  mental  disquietude.  An  attempt 
to  enumerate  all  nuisances  would  be  almost 
the  equivalent  of  an  attempt  to  classify 
the  infinite  variety  of  ways  in  which  one 
may  be  annoyed  or  impeded  in  the  enjoyment 
of  his  rights. 

The  fact  that  the  law  authorized  plain- 
tiff in  error  to  acquire  a  right  of  way,  and, 
where  necessary  for  the  purposes  named,  ad- 
ditional grounds,  did  not  authorize  the  con- 
struction of  machine  shops,  roundhouses, 
cinder  pits,  and  appurtenances  of  a  like 
nature,  wherever  deemed  proper,  without 
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I  regard    to   the   property   rights   of   others. 

I  Whatever  the  extent  of  the  authority  con- 
ferred by  the  act,  it  was  accompanied  by 
the  implied  qualification  that  the  works 
should  not  be  so  placed  as  by  their  use  to 
unreasonably  interfere  with,  disturb,  or  de- 
stroy the  peaceable  and  comfortable  enjoy- 
ment of  others  in  their  property.  Grants 
of  privileges  or  powers  to  railroads,  like 
those  involved,  confer  no  license  to  use 
them  in  disregard  of  the  private  rights  of 
others,  and  with  immunity  for  their  in- 
vasion. Anderson  v.  Chicago,  M.  &  St.  P.  R. 
Co.  85  Minn.  337,  88  N.  W.  1001;  Louisville 
&  K.  Terminal  Co.  v.  Lellyett,  114  Tenn. 
368,  1  L.R.A.(N.S.)  49,  86  S.  W.  881; 
Louisville  &  N.  Terminal  Co.  v.  Jacobs,  109 
Tenn.  727,  61  L.RA.  188,  72  S.  W.  967; 
Beseman  v.  Pennsylvania  R.  Co.  50  N.  J.  L. 
235,  13  Atl.  167;  Booth  v.  Rome,  W.  &  O. 
Terminal  R.  Co.  140  N.  Y.  273,  24  L.R.A. 
105,  37  Am.  St.  Rep.  562,  35  K.  E.  693; 
Alabama  &  V.  R.  Co.  v.  King,  93  Miss.  379, 
22  L.RJL.(N.S.)  603,  47  So.  857;  King  v. 
Vicksburg  R.  &  Light  Co.  88  Miss.  456,  6 
L.R.A.(N.S.)  1036,  117  Am.  St.  Rep.  749, 
42  So.  204;  Terrell  v.  Chesapeake  &  O.  R. 
Co.  110  Va.  340,  32  L.R.A.(N.S.)  371,  66 
S.  E.  56;  Cogswell  v.  New  York,  N.  H.  &  H. 
R.  Co.  103  N.  Y.  10,  57  Am.  Rep.  701,  8 
N.  E.  637;  Northern  P.  R.  Co.  v.  United 
States,  59  L.RJL.  80,  44  C.  C.  A.  136,  104 
Fed.  691;  Baltimore  A  P.  R.  Co.  v.  Fifth 
Baptist  Church,  supra.  The  liability  of  the 
defendant  company  for  the  injury  resulting 
was  the  same  as  that  of  individuals  com- 
mitting a  similar  wrong.  The  legislative 
authorization  exempted  only  from  liability 
to  suits,  civil  or  criminal,  at  the  instance 
of  the  sovereignty,  and  did  not  affect  any 
claim  of  a  private  citizen  for  damages  for 
any  special  inconvenience,  discomfort,  or 
injury  suffered,  and  not  experienced  by  the 
public  at  large.  It  is  therefore  no  sufficient 
defense  for  the  railroad  company  to  say 
that,  its  right  of  way  having  been  lawfully 
acquired  in  the  first  instance,  it  is  not  liable 
for  damages  incurred  of  the  kind  shown  by 
the  testimony.  Neither  does  the  fact  that 
the  engines,  trains,  shops,  and  turntables 
may  have  been  operated  in  a  careful  and 
skilful  manner  prevent  a  liability,  as  was 
held  in  Baltimore  &  P.  R.  Co.  v.  Fifth 
Baptist  Church,  supra. 

In  Chicago  G.  W.  R.  Co.  v.  First  M.  E. 
Church,  50  L.R.A.  488,  42  C.  C.  A.  178, 
102  Fed.  85,  the  circuit  court  of  appeals 
for  the  eighth  circuit,  in  an  able  opinion, 
followed  the  rule  announced  by  the  Su- 
preme court  in  the  First  Baptist  Church 
Case.  Answering  the  charges  made  by  plain- 
tiff in  error  that  if  any  damages  were  sus- 
tained they  were  consequential  in  their  na- 

'  ture,  and  not  actionable,  and  came  within 
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that  class  of  injuries  that  are  termed  in 
law  damivum  absque  injuria,  Mr.  Justice 
Caldwell  said:  ''Conceding  that  the  noise, 
vibrations,  and  inconveniences  and  annoy- 
ances which  are  unavoidable  in  the  lawful 
running  of  trains  over  a  railroad  track, 
and  which  are  common  to  the  whole  public 
and  to  all  the  abutting  owners  of  property 
on  the  street,  are  not  actionable  injuries, 
the  plaintiff's  right  of  action  is  not  affected 
thereby.  The  smoke,  cinders,  and  offensive 
smells,  and  loud  and  protracted  noises,  which 
constitute  the  nuisance  to  the  plaintiff, 
are  not  the  usual  and  unavoidable  result  of 
the  mere  operation  of  the  defendant's  trains 
over  its  track  laid  in  the  street,  but  they 
result  from  other  uses  by  the  defendant 
of  the  street  and  its  track  in  the  immediate 
vicinity  of  the  plaintiff's  property,  which 
do  not  affect  in  a  like  injurious  manner 
the  public  generally,  or  other  abutting 
owners  of  property  on  the  street.  The 
jmoke,  cinders,  offensive  smells,  and  loud 
and  protracted  noises,  which  are  a  nuisance 
to  the  plaintiff,  are  not  the  consequential, 
and  unavoidable  damages  due  from  a  law- 
ful running  of  the  defendant's  trains  over 
its  track  in  the  street,  but  result  from  the 
erection  and  use  by  the  defendant  of  its 
water  hydrant  and  station,  the  one  in  and 
the  other  on  the  street,  in  close  proximity 
to  the  plaintiff's  church,  and  which  do  not 
affect  in  a  like  injurious  manner  the  public 
generally,  or  other  property  situated  else-r 
where  on  Choctaw  street.  In  legal  effect, 
the  nuisance  resulting  from  the  use  made  of 
these  structures  by  the  defendant  consti- 
tutes a  partial  taking  of  the  plaintiff's 
property,  for  which  compensation  must  be 
made."  Numerous  authorities  are  cited 
by  the  court  in  support  of  the  rule  an- 
nounced, to  which  we  may  add  Norman  v. 
Ince,  8  Okla.  412,  58  Pac.  632,  6  Am.  Neg. 
Rep.  681;  Bates  v.  Holbrook,  171  N.  Y.  462, 
64  N.  E.  184;  Willis  v.  Kentucky  &  I.  Bridge 
Co.  104  Ky.  190,  46  S.  W.  489;  Louisville 
R.  Co.  V.  Foster,  108  Ky.  749,  50  L.R.A.  813, 
57  S.  W.  481;  Louisville  &  N.  Terminal 
Co.  v.  Jacobs,  109  Tenn.  741,  61  L.R.A.  188, 
72  S.  W.  954;  Shively  v.  Cedar  Rapids,  I. 
F.  &  N.  W.  R.  Co.  74  Iowa,  169,  7  Am.  St. 
Rep.  471,  37  N.  W.  133;  Anderson  v.  Chi- 
cago,  M.  &  St.  P.  R.  Co.  85  Minn.  337,  88  N. 
W.  1001;  Exley  v.  Southern  Cotton  Oil  Co. 
(C.  C.)  151  Fed.  101;  Stockdale  v.  Rio 
Grande  Western  R.  Co.  28  Utah,  201,  77 
Pac.  849;  Wylie  v.  Elwood,  134  111.  281,  9 
L.R.A.  726,  23  Am.  St.  Rep.  673,  25  N.  E. 
570;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Darke, 
148  111.  226,  35  N.  E.  750;  Gainesville,  H. 
&  W.  R.  Co.  V.  Hall,  78  Tex.  169,  9  L.R.A. 
298,  22  Am.  St.  Rep.  42,  14  S.  W.  259 ;  Balti- 
more Belt  R.  Co.  V.  Sattler,  100  Md.  306, 
59  Atl.  654,  3  Ann.  Cas.  660. 
44  L.R.A.(N.S.) 


It  was  further  observed  by  Caldwell,  J., 
in  the  course  of  the  opinion  in  the  principal 
case:  "If  two  private  citizens  own  adja- 
cent lots,  one  of  them  cannot  establish  and 
maintain  on  his  own  lot  a  nuisance  which 
has  the  effect  of  depriving  his  neighbor  of 
any  beneficial  use  of  his  lot,  without  making 
compensation  for  the  injury;  and  no  more 
can  a  private  corporation  erect  and  main- 
tain a  nuisance  on  its  own  premises,  or  in' 
a  public  street,  which  has  the  effect  to  de- 
prive an  adjacent  or  abutting  owner  of  the 
beneficial  use  of  his  property,  without  mak- 
ing compensation  for  the  injury.  There 
is  no  such  thing  as  a  natural  person  or  & 
private  corporation  having  a  'lawful  right' 
to  invade  the  premises  of  an  abutting  owner 
and  appropriate  his  property;  and  there  is 
no  difference  in  principle  between  an  actual, 
physical  invasion  of  one's  property  and  the 
creation  and  maintenance  of  a  nuisance 
which  has  the  effect  to  deprive  him  of  his 
beneficial  use.  The  abutting  owners  of 
property  on  a  public  street  have  as  good 
right  to  the  free  enjoyment  of  the  easements 
of  light  and  air  as  they  have  of  their  prop- 
erty itself.  Without  the  free  enjoyment  of 
these  easements,  they  could  have  no  bene- 
ficial use  of  their  property.  And  it  is  well 
settled  that  filling  the  air  with  smoke, 
cinders,  and  offensive  odors  materially  in- 
jures the  easements  of  light  and  air,  to 
the  free  enjoyment  of  which  the  abutting 
owners  of  property  upon  a  street  have  a 
legal  right,  and  constitutes,  in  legal  effect, 
a  taking  of  property.  .  .  .  The  defend- 
ant can  no  more  escape  making  compensa- 
tion for  such  damages  than  it  could  appro- 
priate the  plaintiff's  churcl^  to  its  own  use, 
without  making  compensation  therefor." 

The  underlying  principle  involving  the 
question  of  liability  is  discussed  in  Mark- 
wardt  V.  Guthrie,  18  Okla.  32,  9  L.R.A. 
(N.S.)  1150,  90  Pac.  26,  11  Ann.  Cas. 
581,  in  which  it  was  held  that  a  municipal 
corporation  was  liable  for  damages  for  the 
maintenance  of  a  nuisance,  where  it  dis- 
charged sewage  into  a  river  or  creek,  pol- 
luting the  water  of  the  stream,  causing  it 
to  become  foul  and  impregnated  with  nox- 
ious and  poisonous  substances,  rendering  it 
unfit  for  domestic  or  other  uses,  and  there 
creating  and  maintaining  a  nuisance  which 
was  detrimental  to  the  health,  comfort, 
and  repose  of  a  lower  riparian  owner,  and 
which  diminished  the  value  of  his  lands; 
and  where  it  was  observed  that  the  great 
weight  of  the  American  and  English  author- 
ities was  in  accord  with  the  court's  conclu- 
sion. To  the  same  effect  is  the  case  of  Col- 
bert V.  Ardmore,  31  Okla.  537,  122  Pac.  608. 
There  the  character  of  nuisance  was  similar 
to  that  in  the  Markwardt  Case,  and  it  was 
held  that  the  city  was  liable  for  maintain- 
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ing  a  nuisance  whereby  it  waa  made  im- 
possible for  plaintiff  and  his  tenants  to 
cultivate  his  adjacent  lands,  and  on  account 
thereof  the  same  were  made  less  valuable, 
and  where  the  noxious  and  poisonous  sub- 
stances discharged  into  the  sewer  so  pol- 
luted the  waters  of  the  stream  as  to  make 
them  offensive  to  the  smell  and  a  menace  to 
the  health  of  persons  living  or  working  in 
that  vicinity.    See  also  Chikasha  v.  Looney, 

—  Okla.  — ,  128  Pac.  136;  Ardmore  v.  Orr, 

—  Okla.  — ,  129  Pac.  867. 

The  acts  complained  of  arose  in  the  Indian 
territory,  and  the  action  for  redress  was 
instituted  in  a  court  of  that  territory.  The 
decisions  of  the  Supreme  Court  of  the  United 
States  and  the  circuit  court  of  appeals  for 
the  eighth  circuit  on  questions  of  the  kind 
presented  were  controlling  upon  the  court 
in  which  said  action  was  instituted,  as  well 
as  upon  this  court.  Summers  v.  Alexander, 
30  Okla.  198,  38  L.R.A.(N.S.)  787,  120  Pac. 
601 ;  Moore  v.  Atchison,  T.  &  S.  F.  R.  Co. 
26  Okla.  682,  110  Pac.  1069;  Chicago,  R.  I. 
&  P.  R.  Co.  v.  Newburn,  27  Okla.  9,  30  L.R.A. 
(X.S.)    432,  110  Pac.  1065. 

It  was  charged  in  plaintiff's  amended  peti- 
tion,  and  there  was  testimony  in  support 
thereof,  that  the  railroad  company  had  other 
suitable    land    upon    which    it    could    have 
erected  and  maintained  its  roundhouse,  ma- 
chine shops,  switches,  cinder  pits,  etc.,  at  a 
point  from  one-quarter  to  one-half  mile  dis- 
tant, where  no  one  resided,  and  where  no 
damages  could  have  been  done  to  contiguous 
or  nearby  property.     That  it   is   necessary 
that  railroads  have,  in  the  successful  opera- 
tion of  their  business,  such  property,  and 
that  they  have  the  right  to  maintain  and 
operate  the  same,  is  not  to  be  questioned; 
but  it  does  not  follow  that  a  corresponding 
right   is  given  to  construct  and   maintain 
such  structures  and  appurtenances  in  close 
proximity   to   valuable   residence   property, 
where  another  suitable  and  convenient  loca- 
tion may  be  had,  without  an  attendant  lia- 
bility   for    damages    for   the    injuries    sus- 
tained.    In  Chicago  G.  W.  R,  Co.  v.  First 
M.   E.  Church,  50  L.R.A.  488,  42  C.  C.  A. 
178,    102   Fed.    85,   in    this    connection    the 
court   observed:     "The    defendant    did    not 
claim  or  show  that  different  and  more  suit- 
able   locations    for    these    structures    could 
not  he  found.    It  was  shown  that  its  freight 
station  was  two  blocks  west  of  the  church, 
notwithstanding  which  it  located  its  water 
hydrant,    where   all   its   trains    stopped   to 
take  water,  in  the  middle  of  the  street,  and 
within   35   feet   of  the  church."     See   also 
Dolan  v.  Chicago,  M.  &  St.  P.  R.  Co.  118 
Wis.  366,  95  N.  W.  386;  Bates  v.  Holbrook, 
171    X.   Y.   462,   64   N.  E.   184;    Shively   v. 
Cedar  Rapids,  I.  F.  A  N.  W.  R.  Co.  74  Iowa, 
169,  7  Am.  St.  Rep.  471,  37  N.  W.  133. 
44  L.R.A.(N.S.) 


Counsel  for  plaintiff  in  error,  among  other 
cases  cited,  relies  largely   on  the  rule  an- 
nounced in  Northern  Transp.  Co.  v.  Chicago, 
99  U.  S.  635,  25  L.  ed.  336,  and  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Armstrong,  71   Kan. 
366,  1  L.R.A.(N.S.)   113,  114  Am.  St.  Rep. 
474,  80  Pac.  978.    The  former  was  an  action 
to   recover   damages   alleged   to   liave  been 
sustained  by  plaintiffs  in  consequence  of  the 
action  of  the  city  authorities  in  constructing 
a  tunnel  along  the  line  of  the  public  street, 
and    under    the    Chicago    river,    where    it 
crossed  the  street.    The  plaintiffs  were  the 
lessees  of  a  lot  bounded  on  the  east  by  the 
street  and  on  the  south  by  the  river,  and 
the    principal   injury   of    which    they   com- 
plained was  that  by  the  operations  of  the 
city  they,  were  deprived  of  access  to  their 
premises,    both    on    the    side    of   the   river 
and  that  of  the  street,  during  the  prosecu- 
tion   of    the    work.     The    city    authorities 
were  acting  under  authority  of  an  act  of 
the  legislature,  as  well  as  by  an  ordinance 
of   the   city   council.     The   state   and   city 
council   as  its   agent  had  full  power  over 
the  highways  of  the  city,  to  improve  them 
for    the   uses   for   which   they   were   made 
highways,  and  the  construction  of  a  tunnel 
was  an  exercise  of  that  power.    It  was  held 
that,  in  making  the  improvements  of  which 
the  plaintiff  complained^  the  city  was  the 
agent  of  the  state,  and  performed  a  public 
duty  imposed  upon  it  by  the  legislature,  and 
that  persons  appointed  or  authorized  by  law 
to  make   or  improve  a  highway   were  not 
answerable   for    consequential    damages    if 
they  act  within  their  jurisdiction,  and  with 
care  and  skill.    The  case  is  therefore  clearly 
not  in  point. 

In  the  latter  case  it  was  held  that  the 
damages  sustained  were  purely  incidental 
and  arose  from  a  proper  operation  of  the  de- 
fendant's locomotive  engines,  and  that  all 
such  inconvenience  and  incidental  damage 
must  be  endured  by  the  individual  for  the 
general  good.  It  does  not  appear  that  the 
injury  sustained  was  one  peculiar  to  plain- 
tiff, and  not  suffered  by  the  public  at  large, 
though  the  case  does  not  seem  to  be  rested 
upon  this  ground. 

That  the  plaintiff  had  title  sufficient  to 
sustain  the  judgment,  we  think,  is  clear. 
The  act  of  June  28,  1898  (30  Stat,  at  L.  495, 
chap.  517),  fully  recognized  the  rights  of 
owners  of  permanent  improvements  on  town 
lots  in  the  towns  and  cities  in  the  Chickasaw 
Nation,  under  which  plaintiff's  land  was 
platted  and  laid  off  into  lots.  This  was  done 
anterior  to  the  location  of  the  railroad. 
There  were  on  these  lots  permanent  im- 
provements, consisting  of  four  residence 
houses,  a  barn,  smokehouse,  servant's  house, 
fruit  orchard  containing  1^  acres,  and  other 
improvements,    costing   about   $5,000.      All 
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were  in  plaintiff's  possession,  and  were  sub- 
sequently scheduled  to  him  by  the  town  site 
commission  in  pursuance  to  the  provisions 
of  said  act,  and  to  all  of  which  lots  he  was 
afterwards  given  patent.  That  the  damage 
may  have  been  sustained  after  the  title 
was  initiated,  but  before  it  was  perfected  by 
the  issuance  and  delivery  of  patent,  is  not 
material.  During  such  period  plaintiff  was 
the  owner  of  the  equitable  title,  and  was  en- 
titled to  a  patent  passing  the  legal  title 
upon  the  full  performance  of  the  statutory 
conditions  or  provisions.  In  Foster  Lumber 
Co.  V.  Arkansas  Valley  &  W.  R.  Co.  20 
Okla.  683,  30  L.R.A.(N.S.)  231,  96  Pac. 
224,  100  Pac.  1110,  in  an  opinion  in  which 
numeFOUB  authorities  are  reviewed  and  col- 
lected, it  was  held  that  the  owner  of  the 
equitable  title  to  real  property  in  possession 
could  maintain  an  action  for  permanent  in- 
juries thereto.  Shelby  v.  Ziegler,  22  Okla. 
799,  98  Pac.  989. 

Gulf,  C.  A  S.  F.  R.  Co.  V.  Clark,  41  C.  C. 
A.  697,  101  Fed.  678,  was  a  case  arising 
in  the  Indian  territory.  The  plaintiff  had 
filed  upon  a  homestead  in  the  Oklahoma  ter- 
ritory immediately  across  the  South  Can- 
adian river  from  where  the  dikes  in  ques- 
tion were  constructed.  His  only  title  to 
the  lands  destroyed  was  his  possession  and 
his  receiver's  receipt  as  a  homesteader. 
Plaintiff's  right  of  recovery  was  disputed  on 
the  ground  that  plaintiff  had  no  title  to 
the  land.  Answering  this  contention,  it  was 
said  by  the  court  in  the  opinion:  ''But  the 
receiver's  receipt  of  one  in  possession  claim- 
ing land  under  it,  in  accordance  with  the 
provisions  of  §  2290  of  the  Revised  Statutes 
of  the  United  States,  U.  S.  Com  p.  Stat. 
1901,  p.  1389,  constitutes  ample  title,  as 
against  a  wrongdoer  who  does  not  connect 
himself  with  any  claim  or  interest  in  the 
land,  to  warrant  a  recovery  from  him  of  all 
the  damages  which  he  causes  to  the  prop- 
erty. Wisconsin  C.  R.  Co.  v.  Price  County, 
133  U.  S.  496,  33  L.  ed.  687,  10  Sup.  Ct.  Rep. 
341;  Carroll  v.  Safford,  3  How.  441,  11  L. 
ed.  671;  Witherspoon  v.  Duncan,  4  Wall. 
210,  18  L.  ed.  339;  Northern  P.  R.  Co.  v. 
Lewis,  2  C.  C.  A.  446,  7  U.  S.  App.  254, 
51  Fed.  658;  Gulf,  C.  &  S.  F.  R.  Co.  v.  John- 
son, 4  C.  C.  A.  447,  462,  10  U.  S.  App.  629, 
C37,  54  Fed.  474,  479;  Wilson  v.  Owens,  1 
Ind.  Terr.  163,  38  S.  W.  976;  Mansfield's 
Dig.  (Ark.)  §  2628;  Brummett  v.  Pearle, 
36  Ark.  471 ;  Hill  v.  Plunkett,  41  Ark.  465." 
The  case  is  one  squarely  in  point  and  favor- 
able to  the  contention  of  plaintiff. 

Plaintiff  in  error  complains  of  the  giving 
of  instruction  No.  4,  fixing  the  measure  of 
damages  at  the  difference  between  the  mar- 
ket value  of  the  premises  immediately  before 
the  railroad  began  to  operate  its  road, 
machine  shops,  cinder  pit,  and  other  appur- 
44  L.R.A.(N.S.) 


^  tenances  in  the  vicinity  of  the  plaintiff's 
property,  and  the  market  value  of  said  prop- 
erty immediately  thereafter,  and  says  that 
if  any  damages  were  sustained,  it  was 
tliat  of  the  personal  discomfort  of  the  plain- 
tiff,  and  that  the  true  rule  in  such  cases  is 
that,  where  the  damage  is  temporary  and  the 
nuisance  abatable,  the  damages  are  measured 
by  the  depreciation  to  the  usable  or  rental 
value,  in  addition  to  which  the  plaintiff  may 
recover  such  incidental  damages  as  he  may 
prove. 

It  was*  charged  in  the  amended  petition 
that  the  construction  and  maintenance  of 
the  nuisance  complained  of  destroyed  the 
trees,  shrubbery,  and  fiowers  growing  on  his 
lots,  and  rendered  plaintiff's  property  almost 
worthless  for  residence  purposes, — the  only 
purpose  for  which  it  was  fitted  or  of  value. 
The  evidence  tended  to  establish  this  allega- 
tion; in  fact,  there  was  testimony  intro- 
duced, without  objection,  that  went  to  show 
that  plaintiff  had  sustained  actual  damages 
in  the  market  value  of  the  premises  (with- 
out regard  to  the  personal  discomfort  suf- 
fered) exceeding  the  amount  of  the  ver- 
dict. The  action  was  brought  May  9,  1904, 
and  the  structures  and  appurtenances  com- 
plained of  were  constructed  a  considerable 
time  prior  thereto ;  the  exact  date  not  being 
material.  The  trial  occurred  February  24, 
1010.  The  agencies  contributing  to  the 
creation  and  continuance  of  the  nuisance, 
therefore,  sufficiently  appear  to  have  been 
of  a  permanent  nature,  if,  indeed,  such  ap- 
purtenances, considering  their  common  con- 
struction and  the  use  to  which  they  are 
adapted,  may  ever  be  considered  of  any 
other  nature.  The  permanency  of  the  struc- 
tures, taken  in  connection  with  the  use 
to  which  they  were  daily  put,  is  of  con- 
trolling force  In  determining  the  proper 
measure  of  damages,  and  was  so  held  in 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Moseley,  20  L.R.A. 
(N.S.)  885,  88  C.  C.  A.  236,  161  Fed.  72, 
where  the  dikes  complained  of  were  perma- 
nent in  character.  It  was  observed  by  the 
court  that  there  was  great  conflict  in  the 
decisions  of  the  courts  touching  the  applica- 
tion of  the  statute  of  limitations  to  nui- 
sances of  the  character  under  consideration, 
and  many  authorities  are  reviewed  and  cited 
in  support  of  the  court's  conclusions.  It 
was  held  that,  as  the  dikes  constituted  per- 
manent structures,  damages  for  injury  to 
plaintiff's  land,  both  present  and  prospect- 
ive, were  recoverable  in  a  single  action. 
Speaking  with  reference  to  the  character  of 
the  dikes,  the  court  said:  ''In  such  case 
there  is  not  infrequently  present  elements 
of  uncertainty,  such  as  the  insufficiency  of 
the  openings  in  the  embankments,  which, 
the  presumption  may  be  indulged,  the  rail- 
road might  at  any  time  in  the  future  Buffi- 


1913. 


CHOCTAW,  0.  &  G.  R.  CO.  v.  DREW. 


45 


ciently  enlarge,  rather  than  submit  in  the 
first  action  to  the  recovery  of  all  the  conse- 
quential damages.  In  the  second  place, 
where  the  damage  is  to  crops,  it  may  depend 
entirely  upon  the  possibility  of  the  nonre- 
currence  of  the  overrunning  flood  in  any 
given  year,  or  the  contingency  of  no  crop 
being  planted  thereon,  or  being  cultivated 
in  a  product  subject  to  little  damage  from  a 
temporary  overflow.  Such  are  not  the  con- 
ditions of  the  nuisance  in  question.  The 
very  purpose  to  be  subserved  by  the  de- 
fendant's permanent  structure  does  not  ad- 
mit of  any  rearrangement  to  obviate  send- 
ing the  force  of  the  current  of  the  river 
against  the  plaintifiTs  shore  line.  Neither 
did  the  situation  admit  of  the  probability 
of  the  removal  of  the  dikes  in  the  future, 
as  the  burden  of  the  defendant's  proof  was 
that  they  are  indispensably  necessary  to  pre- 
vent the  destruction  of  its  right  of  way, 
roadbed,  and  tracks.  Moreover,  the  injury 
to  the  plaintiff  did  not  consist  in  now  and 
then  flooding  her  land  with  water,  damaging 
possible  crops;  but  it  was  the  destruction 
of  the  freehold  by  the  constant  eating  away 
oi  the  protecting  bank — a  process  as  certain 
to  continue  as  the  annual  rainfalls  and  the 
flow  of  water  in  a  large  river,  and  a  result 
reduced  to  a  demonstration  more  than  three 
years  before  this  suit  was  instituted." 

It  is  not  for  the  railroad  company  which 
has  suffered  an  injury  to  continue  for  a  long 
term  of  years,  during  which  the  land  has 
declined  in  value,  or  where  losses  have  been 
sustained  by  a  sale  at  a  greatly  reduced 
price,  but  which  represented  the  then  market 
value,  to  say  that,  should  it  conclude  to  re- 
move or  abate  the  nuisance,  the  original 
value  would  be  restored,  and  this  for  two 
reasons:  As  to  that  part  of  the  land  al- 
ready sold,  the  sale  terminated  the  plain- 
tiff's title,  and  as  to  him  there  could  be  no 
restoration  of  values;  while,  as  to  that  re- 
maining unsold,  its  desirability  and  value 
may  have  ended  and  been  minimized  on 
account  of  the  length  of  time  that  the  nui- 
sance has  been  allowed  to  continue.  Cer- 
tainly we  cannot  indulge  such  a  presump- 
tion, and  there  is  nothing  in  the  testimony 
upon  which  to  base  such  a  conclusion. 

The  true  measure  of  damages  is  compen- 
sation for  the  injury  or  loss  sustained,  and, 
as  a  general  rule,  in  such  cases  the  damages 
arc  measured  by  the  depreciation  in  the 
market  value  of  the  property  injured,  where 
the  injury  caused  by  the  nuisance  is  of  a 
permanent  nature,  or  of  the  rental  or  usable 
value,  in  case  the  injury  is  of  a  temporary 
or  recurrent  nature.  29  Cyc.  1275,  and 
authorities  cited.  We  hai^e  already  shown 
that  both  the  structures  and  injury  are  of 
a  permanent  nature,  to  which  it  may  be 
added  that  the  injury  .was  one  not  of  a 
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recurrent  character,  but,  instead,  flxed  and 
permanent,  so  long  as  used  and  operated  by 
the  railroad. 

In  discussing  what  damages  for  an  injury 
may  be  recovered  in  a  single  action,  Sedg- 
wick on  Damages,  9th  ed.  §  95,  says :  "A 
typical  instance  is  an  action  against  a  rail- 
road company  for  a  nuisance  caused  by  its 
embankment  or  other  permanent  structure. 
In  such  case,  when  the  Constitution  permits 
recovery,  the  great  weight  of  authority  is  to 
the  effect  that  the  injured  party  may,  and 
therefore  must,  recover  compensation  in  one 
action  for  the  entire  loss.  And  where  the 
building  and  operation  of  the  railroad  pro- 
duces a  nuisance,  as  by  the  pollution  of  the 
air  by  smoke,  or  by  the  obstructing  a  street 
by  its  tracks  lawfully  located,  the  rule  is 
generally  held  to  be  the  same.  In  some  cases 
it  is  held  that  the  plaintiff  may  recover 
prospective  damages,  treating  the  injury  as 
a  permanent  one;  and  this  election  is  not 
infrequently  allowed  in  case  of  intermittent 
injury,  as  by  successive  floods.  But  if  he 
may,  it  is  clear  that  he  must."  Numerous 
authorities  are  cited  by  the  author  as  sup- 
porting the  rule  announced,  in  addition  to 
which  may  be  cited  the  following:  Ottawa 
Gaslight  &  Coke  Co.  v.  Graham,  28  111.  73, 
81  Am.  Dec.  263;  Chicago  N.  S.  Street  R.  Co. 
V.  Payne,  192  III.  239,  61  N.  E.  467;  Denison 
&  P.  Suburban  R.  Co.  v.  O'Malley,  18  Tex. 
Civ.  App.  200,  45  S.  W.  227 ;  Porter  v.  Mid- 
land R.  Co.  125  Ind.  476,  25  N.  E.  556;  Fow- 
ler V.  Des  Moines  &  K.  C.  R.  Co.  91  Iowa, 
633,  60  N.  W.  116;  Jeffersonville,  M.  &  I. 
R.  Co.  V.  Esterle,  13  Bush,  667;  Clark  v. 
Lanier,  104  Ga.  184,  30  S.  E.  741.    . 

In  Ardmore  v.  Orr,  —  Okla.  — ,  129  Pac. 
867,  lately  decided,  and  not  yet  officially 
reported,  negligent  construction  of  storm 
sewers,  whereby  surface  waters  were  di- 
verted from  their  accustomed  course,  and 
on,  account  of  which  plaintiff's  property  was 
overflowed  and  damaged,  was  under  con- 
sideration. It  was  held  that  the  city  in 
grading  the  streets  and  constructing  the 
.sewers  was  acting  within  its  lawful  author- 
ity; that  the  wrong  consisted  in  negligently 
constructing  the  sewers  with  a  capacity  in- 
adequate to  carry  off  the  surface  waters; 
that  if  said  sewers  were  enlarged,  or  addi- 
tional sewers  built  sufficiently  large  to  carry 
off  the  surface  waters,  no  further  injury 
would  result,  and  it  would  not  be  presumed, 
its  liability  having  been  determined,  that 
the  negligent  construction  of  said  sewers 
would  not  be  remedied  so  as  to  prevent  fur- 
ther injury.  The  caae  is  one  readily  dis- 
tinguishable from  the  one  under  considera- 
tion, and  is  not  opposed  to  the  rule  an- 
nounced in  the  Mosoley  Case. 

In  Cliicago,  R.  I.  &  P.  R.  Co.  v.  Davis, 
20  Okla.  434,  109  Pac.  214,  it  was  held  that, 
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where  the  wrong  is  of  a  permanent  nature 
and  continuous,  springing  from  the  manner 
in  which  the  ditch  or  channel  is  completed, 
and  on  account  of  the  diversion  of  surface 
waters,  the  land  of  an  abutting  proprietor 
is  necessarily  injured  by  such  diverted  water, 
the  proprietor  may  treat  the  act  of  the  rail- 
way company  as  a  permanent  injury,  and 
recover  damages  for  the  consequent  depreci- 
ation of  the  value  of  his  property.  The  opin- 
ion is  one  strongly  fortified  by  authorities, 
and  is  in  harmony  with  the  conclusion 
reached  in  the  Mosely  Case.  It  will  be 
noted  that  the  court  quoted  with  approval 
from  Savannah,  A.  &  M.  R.  Co.  v.  Buford, 
106  Ala.  303,  17  So.  395,  in  which  the  court 
said:  "The  roadbed  and  embankment  are 
permanent  and  continuous  structures."  No 
less  so,  in  our  opinion,  is  the  roundhouse, 
the  switches,  the  turntable,  cinder  pit,  and 
other  structures,  the  use  of  which  so  in- 
juriously aflfected  plaintifT's  property.  We 
therefore  conclude  that  under  the  rule  an- 
nounced in  Gulf.  C.  &  S.  F.  R.  Co.  v.  Mose- 
Icy,  supra,  which  in  the  instant  case  must 
control,  the  instructions  given  correctly 
stated  the  law  defining  the  measure  of  dam- 
ages. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

Per  Curiam: 

Adopted   in  whole. 

Petition   for  rehearing  denied. 


IIif<INOIS  SUPREME  COURT. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 

V. 

CHARLES  SCHENCK,  Plflf.  in  Err. 

(257  111.  384,  100  N.  E.  994.) 

Constitntlonal  law  —  forbidding  use  of 
basement  rooms. 

A  statute  forbidding  the  employment  of 
j^ersons  to  operate  emery  or  buffing  wheels 


or  belts  in  basements  wholly  or  partly  be- 
neath the  surface  of  the  ground  is  imcon- 
stitutional  class  legislation,  since  such 
rooms  may  be  as  healthfully  lighted  and 
ventilated  as  those  above  the  surface,  and 
can  be  used  for  the  prohibitive  purpose  as 
healthfully  as  can  be  the  latter. 

(February  20,  1913.) 

1^  RROR  to  the  Municipal  Court  of  Chi- 
4  cago  to  review  a  judgment  convicting 
defendant  of  violating  an  act  relating  to 
the  use  of  basements  or  rooms  lying  wholly 
or  partly  beneath  the  surface  of  the  ground. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  Martin,  for  plaintiff  in  error: 

To  sustain  an  act  referable  to  the  police 
power  of  the  state,  it  must  appear  that  it 
tends  in  some  degree  toward  the  prevention 
of  offenses  or  the  preservation  of  the  public 
health,  morals,  safety,  or  welfare. 

Horwich  v.  Walker-Gordon  Laboratory 
Co.  206  111.  497,  98  Am.  St.  Rep.  264,  68  N. 
E.  938; Chicago  v.  Netcher,  183  111.  104,  48 
L.R.A.  261,  75  Am.  St.  Rep.  93,  55  N.  E. 
707;  Massie  v.  Cessna,  239  111.  352,  28 
L.R.A.  (N.S.)  1108,  130  Am.  St.  Rep.  234, 
88  N.  E.  152;  People  use  of  State  Bd.  of 
Health  v.  Wilson,  249  111.  195,  36  L.R.A. 
(N.S.)  1074,  94  N.  E.  141;  Lochner  v.  New 
York,  198  U.  S.  45,  57,  49  L.  ed.  937,  941. 
25  Sup.  Ct.  Rep.  639,  3  Ann.  Cas.  1133; 
Bailey  v.  People,  190  111.  28,  64  L.R.A.  838, 
83  Am.  St.  Rep.  116,  60  N.  E.  98;  People  v. 
Steele,  231  III.  340,  14  L.R.A.  (N.S.)  361, 
121  Am.  St.  Rep.  321,  83  N.  E.  236;  Mil- 
lett  v.  People,  117  111.  294,  57  Am.  Rep.  869, 
7  N.  E.  631. 

The  title  of  the  act  itself  should  show 
that  the  purpose  is  to  promote  the  public 
health,   morals,   safety,    or   public   welfare. 

Horwich  v.  Walker-Gordon  Laboratory 
Co.  205  111.  497,  98  Am.  St.  Rep.  254,  68 
N.  E.  938;  W.  C.  Ritchie  &  Co.  v.  Wayman, 
244  111.  609,  27  L.R.A.  (N.S.)  994,  91  N. 
E.  696;  People  v.  Williams,  189  N.  Y.  131, 


Notc^-Constitutionality  of  laws  prohih' 
iting  carrying  on  of  employments  or 
occupations  upon  certain  premises. 

Attempt  has  been  made  in  this  note  to 
present  all  those  cases  passing  upon  the 
constitutionality  of  laws  absolutely  prohib- 
iting certain  kinds  of  employment  in  cer- 
tain kinds  of  premises.  Cases  arising  under 
statutes  regulating  the  condition  of  work- 
ing premises,  or  prohibiting  their  use  in 
the  absence  of  compliance  with  the  regu- 
lations, are  not  within  its  scope.  In  view 
of  the  great  amount  of  recent  health  and 
safety  legislation,  it  is  surprising  that  a 
search  has  disclosed  very  little  authority 
on  the  question. 
44  L.R.A.(N.S.) 


In  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636,  an  act  prohibiting  '^the  manufacture  of 
cigars  or  any  preparation  of  tobacco  in  any 
form  on  any  floor,  or  in  any  part  of  any 
floor,  in  any  tenement  house.  ...  If 
such  floor  or  any  part  of  such  floor  is  by 
any  person  occupied  as  a  home  or  residence 
for  the  purpose  of  living,  sleeping,  cooking, 
or  doing  any  household  work  therein;"  and 
deflning  a  tenement  house  as  any  house, 
building,  or  portion  thereof  occupied  as  a 
home  or  residence  of  more  than  three 
families  living  independently  of  one  an- 
other, and  doing  their  cooking  upon  the 
premises,  and  confining  its  application  to 
cities  with  more  than  500,000  inhabitants, 
— ^was    held    unconstitutional.     Though    the 
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12  LJLA..  (N.S.)  1130,  121  Am.  St.  Rep. 
854.  81  N.  E.  778,  12  Ann.  Cas.  798. 

There  can  be  no  discrimination  in  legis- 
lation unless  there  is  an  actual  difference 
of  condition.  If  the  classification  is  not 
based  on  some  reasonable  distinction  hav- 
ing reference  to  the  object  of  the  legisla- 
tion, the  act  is  void. 

Josma  y.  Western  Steel  Car  &  Foundry 
Co.  249  111.  508,  94  N.  E.  945;  Gillespie  v. 
People,  188  111.  176,  52  L.R.A.  283,  80  Am. 
St,  Rep.  176,  68  N.  E.  1007;  Starne  v.  Peo- 
ple, 222  111.  189,  113  Am.  St.  Rep.  389,  78 
X.  E.  61 ;  Bailey  v.  People,  190  111.  28,  54 
L.R.A.  838,  83  Am.  St.  Rep.  116,  60  N.  E, 
98:  Ruhstrat  v.  People,  185  111.  133,  49 
L.R.A.  181,  76  Am.  St.  Rep.  30,  57  N.  E.  41, 
12  Am.  Crim.  Rep.  453;  Millett  v.  People, 
117  111.  294,  57  Am.  Rep.  869,  7  N.  E.  631; 
Frorer  v.  People,  141  111.  IH,  16  L.R.A. 
492,  31  N.  E.  395;  Ramsey  v.  People,  142 
111.  380,  17  L.R.A.  853,  32  N.  E.  364. 

Messrs.  Charles  E.  Woodward  and 
Noleman  &  Smith,  with  Messrs.  W.  II. 
Stead,  Attorney  General,  and  John  IS. 
Wayman,  for  the  People, 

Tickers,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  prosecution  commenced  in  the 
municipal  court  of  Chicago,  on  complaint 
of    William    R.    Dailcy,    against    Charles 


Schenck,  charging  him  with  violating  an 
act  in  relation  to  the  use  of  basements  or 
rooms  lying  wholly  or  partly  beneath  the 
surface  of  the  ground,  passed  by  the  leg- 
islature June  5,  1911,  and  in  force  July  1, 
1911.  Laws  of  1911,  p.  314.  Schenck  made 
a  motion  to  quash  the  complaint,  on  the 
ground  that  the  act  upon  which  it  was 
based  was  unconstitutional,  and  pointed 
out  a  number  of  specific,  constitutional  ob- 
jections. The  motion  was  overruled  and  a 
trial  was  had,  resulting  in  the  conviction  of 
the  defendant  and  the  imposition  of  a  fine 
against  him  of  $25.  The  constitutionality 
of  the  act  alleged  to  have  been  violated  be- 
ing the  only  question  involved  in  the  case, 
defendant  below  has  sued  out  a  writ  of  er- 
ror from  this  court. 

The  act  in  question  is  as  follows: 
^'An  Act  in  Relation  to  the  Use  of  Base- 
ments or  Rooms  Lying  Wholly  or  Partly 
Beneath   the  Surface   of  the   Ground   as 
Workrooms. 

"Section  1.  Be  it  enacted  by  the  people 
of  the  state  of  Illinois,  represented  in  the 
general  assembly:  That  no  person  shall  be 
employed  to  operate  any  emery  wheels  or 
emery  belts  of  any  description,  either  leath- 
er, leather  covered,  felt,  canvas  paper,  cot- 
ton, or  wheels  or  belts  rolled  or  coated  with 
emery,  corundum,  or  cotton,  or  wheels  used 
as  buffs,  in  any  basement  so  called,  or  in 


court  stated  that  New  York  and  Brooklyn 
were  the  only  cities  in  the  state  having  a 
population  in  excess  of  500,000,  the  con- 
demnation of  the  act  was  based  upon  gen- 
eral constitutional  grounds,  such  as  that 
it  was  an  attempted  deprivation  of  liberty 
and  property  without  due  process,  and  gen- 
erally transcended  the  police  power,  in 
that  the  measure  was  not  intended  to  pro- 
tect those  engaged  in  cigar  making  or  the 
occupants  of  tenement  houses,  and  had  no 
relation  to  the  health  of  the  general  public. 
In  People  v.  Lichtman,  65  App.  Div.  76, 
72  N.  y.  Supp.  511,  reversed  on  a  point 
foreign  to  this  note  in  173  N.  Y.  63,  65  N. 
E.  854,  the  appellate  division  of  the  su- 
preme court  sustained  a  conviction  for 
manufacturing  in  the  basement  of  a  tene- 
ment house  in  which  several  families  lived, 
soda  water  by  introducing  carbonic  acid 
ftas  into  a  tank  containing  water,  at  a  pres- 
sure from  175  to  200  lbs.,  and  agitating 
the  two  at  such  pressure  for  some  ten  or 
fifteen  minutes.  The  prosecution  was 
under  a  statute  making  it  a  misdemeanor 
for  any  person  to  manufacture  in  any 
cellar,  room,  or  apartment  of  any  dwelling, 
or  any  building  occupied  in  whole  or  part 
for  living  purposes,  certain  named  explo- 
sives, inducting  compressed  gases,  or  other 
articles  of  which  such  explosives  should 
be  "component  parts.*'  Said  the  court: 
"The  statute  does  not  make  it  a  criminal 
ofTense  to  manufacture  soda  water,  but 
to  use  compressed  gas,  which  is  liable 
44  L.R^.(N.S.) 


to  explode,  as  a  component  part  of  an  article 
manufactured  in  certain  houses.  The  act 
comes  within  the  police  power  of  the  state: 
it  is  not  an  effort  under  the  guise  of  a 
police  regulation  to  affect  personal  rights 
and  private  property,  but  'it  tends  in  a 
clear  and  specific  way  to  accomplish  a  pur- 
pose which  the  legislature  has  the  right  to 
accomplish,'  namely,  to  protect  from  injury 
the  occupants  of  tenement  or  dwelling 
houses." 

The  court  in  State  v.  Hyman,  98  Md.  590, 
64  L.R.A.  637,  57  Atl.  6,  1  Ann.  Cas.  742, 
held  that  a  state  might,  under  its  police 
power  to  prevent  the  spread,  if  not  the  en- 
genderment,  of  disease,  by  legislative  en- 
actment, prohibit  the  use 'of  any  room  or 
apartment  in  any  tenement  or  dwelling 
house  for  the  manufacture  of  coats,  vests, 
trousers,  etc.,  except  by  the  immediate 
members  of  the  family  living  therein;  and 
prohibit  such  use  of  such  rooms  or  apart- 
ment by  any  family  or  part  of  a  family 
without  there  having  previously  been  ob- 
tained a  permit  from  the  chief  of  the  bureau 
of  industrial  statistics,  stating  the  maxi- 
mum number  of  persons  allowed  to  be  em- 
ployed therein,  such  permit  to  be  granted 
only  after  an  inspection  of  the  premises, 
and  to  be  revocable  by  said  chief  at  any  time 
the  hqalth  of  the  community  or  of  those  em- 
ployed or  living  therein  might  require. 
Though  couched  in  prohibitory  terms,  the 
law  upheld  in  this  case  was  more  of  a 
regulation   than   a   prohibition  of   the  us(\ 
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any  room  lying  wholly  or  partly  beneath 
the  surface  of  the  ground. 

"Sec.  2.  Any  person,  company,  corpora- 
tion, or  manager  or  director  of  any  such 
company  or  corporation,  who  shall  fail  to 
comply  with  the  provision  of  §  1  of  this 
act,  shall  be  deemed  guilty  of  a  misdemean- 
or, and  upon  conviction  thereof  before 
any  court  of  competent  jurisdiction,  shall 
be  punished  by  a  fine  of  not  less  than  $25, 
and  not  more  than  $200.'' 

In  the  view  that  we  have  as  to  the  valid- 
ity of  the  foregoing  act,  it  will  not  be  neces- 
sary to  notice  all  of  the  objections  urged 
against  it.  By  said  act  the  employment 
of  any  person  to  operate  certain  classes  of 
machinery  "in  any  basement  so  called,  or  in 
any  room  lying  wholly  or  partly  beneath 
the  surface  of  the  ground,"  is  forbidden, 
and  a  violation  thereof  is  made  a  misde- 
meanor, and  subjects  the  offender  to  a  fine. 
The  act  in  question  is  manifestly  intended 
to  protect  the  employees  from  occupational 
diseases,  and  to  promote  the  comfort,  safe- 
ty, and  welfare  of  those  who  are  required 
to  work  in  basements  in  which  emery 
wheels  and  similar  appliances  are  operated. 
The  act  is  sustainable,  if  at  all,  under  the 
police  power  of  the  state.  The  power  of 
the  legislature  to  classify  persons  or  ob- 
jects for  the  purpose  of  legislative  regula- 
tion or  control,  and  to  pass  laws  applicable 


only  to  such  persons  or  objects,  is  not  ques- 
tioned, and  has  been  sustained  by  numerous 
decisions  of  this  court,  among  which  Peo- 
ple ex  rel.  Springfield  v.  Edmands,  252  111. 
108,  96  N.  E.  914;  People  v.  Kaelber,  253 
111.  552,  97  N.  E.  1068;  and  Rogers  v.  St. 
Louis-Carterville  Coal  Co.  254  111.  104,  98 
N.  £.  270,  may  be  cited  as  recent  decisions 
sustaining  this  proposition.  It  is  equally 
well  settled  that  the  legislature  cannot 
make  an  arbitrary  classification,  and  then 
limit  a  statute,  in  its  operation,  to  such 
class.  The  classification  must  be  based  up- 
on some  substantial  difference ,  which  bears 
a  proper  relation  to  the  classification. 
Whether  a  classification  is  based  upon  sub- 
stantial differences,  or  is  arbitrary,  and 
consequently  illegal,  is  a  judicial  question. 
In  Bailey  v.  People,  190  111.  28,  64  L.R.A. 
838,  83  Am.  St.  Rep.  116,  60  N.  E.  98,  this 
court  had  occasion  to  pass  upon  §  16  of  an 
act  to  create  and  establish  a  board  of 
health.  Hurd's  Rev.  Stat.  1899,  chap.  126a. 
That  section  made  it  unlawful  for  more 
than  six  persons  to  occupy  the  same  room 
for  sleeping  purposes  at  the  same  time  "in 
any  lodging  house,"  and  prohibited  the  oc- 
cupation of  any  room  in  a  "lodging  house" 
which  did  not  contain  at  least  "400  cubic 
feet  or  more  of  space  for  each  person  sleep- 
ing therein  at  the  same  time."  The  sec- 
tion was  held  unconstitutional,  because  the 


of  the  premises,  as  is  shown  by  the  state- 
ment in  the  opinion  that  the  requirement 
of  the  permit  had  reference  to  another  pro- 
vision requiring  that  at  least  400  cubic  feet 
of  clear  space  be  allowed  in  each  room  for 
each  occupant,  and  that  the  number  of  em- 
ployees to  be  allowed  under  the  permit  was 
to  be,  of  course,  regulated  in  accordance. 
So,  elsewhere  in  the  opinion  the  court  said : 
"It  is  not  to  be  assumed  that  the  public 
functionary'  will  act  in  an  oppressive  or 
unlawful  manner.  Discretion  must  be  re- 
posed somewhere.  If  an  official  should 
transcend  the  legitimate  limits  of  the  au- 
thority with  which  the  statute  clothes  him, 
the  injured  party  is  not  without  redress." 
In  Re  San  Chung,  11  Cal.  App.  511,  105 
Pac.  609,  it  was  held  that  a  city  ordinance 
making  unlawful  the  establishment,  main- 
tenance, or  operation  of  any  public  laundry 
or  washhouse  within  the  city,  "in  any  build- 
ing or  any  portion  thereof,  or  in  any  annex 
or  outhouse  thereto,  that  shall  be  occupied 
or  used  cither  directly  or  indirectly  as  a 
public  hall,  store,  restaurant,  lodging  house, 
or  saloon,  or  that  is  frequented  or  occupied 
by  many  persons,  or  that  is  occupied  as  a 
stopping  place  by  transient  guests,  or  that 
is  frequented  by  persons  likoly  to  spread  in- 
fectious, contagious,  or  loathsome  diseases, 
or  that  is  occupied  or  used  or  frequented 
directly  or  indirectly  for  any  immoral  or 
unlawful  purpose,"  is  not — in  so  far  as 
it  prohibits  the  public  laundry  business  in  a 
!)nilding  occupied  and  used  in  part  as  u 
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store — ^unreasonable,  discriminatory,  oppres- 
sive, in  restraint  of  trade,  or  violative  of  the 
constitutional  right  to  pursue  a  useful  oc- 
cupation without  unlawful  interference  or 
unnecessary  restraint.  Said  the  court: 
"Formerly  such  legislation  would  have 
been  regarded  as  an  unwarranted  encroach- 
ment upon  the  rights  of  the  individual,  but 
in  view  of  the  progress  of  the  medical  pro- 
fession, the  better  understanding  of  the 
nature  of  disease  and  its  transmission,  and 
the  broader  conception  of  the  duty  of  the 
municipality  in  regard  to  the  preservation 
and  protection  of  the  public  health  charac- 
teristic of  the  present  age  [1909],  it  seems, 
upon  its  face,  to  embody  a  sensible  and 
reasonable  restriction,  bearing  a  direct  and 
efiicacious  relation  to  the  accomplishment 
of  a  legitimate  purpose  of  police  and  sani- 
tary legislation." 

Legislative  enactment  that  "no  new 
bakery  or  confectionery  establishment  shall 
be  established  or  operated  in  a  room  the 
fioor  of  which  is  more  than  5  feet  below  tlie 
level  of  the  street,  sidewalk,  or  adjacent 
ground,"  is  a  reasonable  and  valid  exercis«3 
of  the  police  power,  and  does  not  constitute 
an  unreasonable  invasion  of  property  rights. 
Benz  V.  Krem§r,  142  Wis.  1,  26  L.R.A. 
(N.S.)  842,  125  N.  W.  99. 

Generally,  as  to  power  to  regulate  the 
condition  or  location  of  premises,  see  note 
to  this  case  in  26  L.R.A.(N.S.)  842. 

E.  E.  M. 
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classification  of  the  places  affected  by  the 
act  was  not  based  on  substantial  differences 
existing  between  lodging  houses  and  other 
public  places  where  lodging  was  furnished  to 
the  public,  such  as  boarding  houses,  inns, 
hotels,  and  the  like.  In  that  case  it  was 
pointed  out  that  there  was  no  perceivable 
difference  between  a  room  in  a  lodging 
house  and  a  similar  room  in  any  other  pub- 
lic place  where  lodging  was  furnished; 
and  that  it  would  be  as  deleterious  to  the 
health  for  six  or  more  persons  to  sleep  in 
a  room  in  a  hotel  or  a  boarding  house  as  in 
a  similar  room  in  a  lodging  house;  and  the 
act  was  therefore  an  unreasonable  discrimi- 
nation against  the  keepers  of  lodging  hous- 


In  Starne  ▼.  People,  222  111.  189,  113  Am. 
St.  Rep.  389,  78  N.  E.  61,  the  act  brought 
in  question  was  generally  known  as  the 
"Miners'  Washhouse  Act."  Kurd's  Rev. 
Stat.  1903,  chap.  93,  §  37.  That  act  re- 
quired the  owners  and  operators  of  coal 
mines  to  provide  and  maintain  a  washhouse 
for  employees  who  worked  in  the  mines, 
properly  equipped,  so  that  the  employees 
could  wash  and  change  their  apparel  after 
coming  out  of  the  mine,  and  before  depart- 
ing for  their  homes.  The  act  was  sought 
to  be  sustained  on  the  ground  that  persons 
employed  in  coal  mines,  working  below  the 
surface  of  the  earth,  would  come  out  of  the 
mines  covered  with  coal  dust  and  dirt,  and 
with  their  clothing  often  wet;  and  that 
these  facts  furnished  a  reasonable  basis  for 
a  classification  upon  which  to  rest  the  leg- 
islative act.  This  view  was  not  sustained; 
and  it  was  pointed  out  that  there  was  no 
substantial  difference  between  an  employee 
who  worked  in  a  coal  mine,  in  respect  to 
the  condition  of  his  person  at  the  close  of  his 
day's  work,  and  many  other  employees,  sucli 
as  those  who  worked  in  foundries,  machine 
shops,  and  the  like;  that  the  effect  of  work- 
ing in  a  foundry,  engine  room,  or  other 
place  where  coal  smoke  and  dust  would 
settle  upon  the  employee  was  in  all  re- 
spects similar  to  the  results  of  working  in 
a  coal  mine.  The  act  was  held  to  be  an 
unreasonable  and  unjustifiable  discrimina- 
tion against  the  owners  and  operaters  of 
coal  mines,  and  therefore  unconstitutional 
and  void. 

Other  cases  illustrating  this  doctrine  are 
cited  in  the  two  cases  above  referred  to. 
The  rule  is  well  understood,  and  need  not 
be  further  illustrated. 

A  brief  examination  of  the  act  now  be- 
fore us  will  show  that  it  clearly  contra- 
venes the  rule  established  in  the  above  cas- 
es. The  mere  circumstance  that  a  room  lies 
wholly  or  partly  beneath  the  surface  of  the 
ground,  or  is  what  is  commonly  called  a 
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basement,  does  not  furnish  any  basis  for 
pronouncing  it  more  unsanitary  than  rooms 
above  the  surface.  A  room  may  be  whol- 
ly or  partly  beneath  the  surface  of  the 
ground  and  yet  be  perfectly  lighted  and 
ventilated,  so  that  it  would  be  as  sanitary, 
or  more  so,  than  many  rooms  that  might 
readily  be  described  that  are  above  the  sur- 
face. The  evidence  heard  on  the  trial  of 
plaintiff  in  error  showed  that  the  room  in 
which  the  appliances  forbidden  by  the  act 
were  operated  was  10  feet  high,  12  feet 
wide,  and  approximately  24  feet  long,  with 
a  composite  glass  and  wood  partition  on 
two  sides  and  a  window  area  of  4  by  12  feet 
opening  on  the  street  for  ventilation;  that 
the  floor  of  the  basement  is  8  feet  below  the 
sidewalk ;  that  there  is  an  exhaust  fan  oper- 
ated in  the  room,  which  collects  and  blows 
out  all  of  the  particles  of  metal  and  dust 
that  come  from  the  emery  wheels  operated 
therein.  It  was  shown  that  the  exhaust  fan 
had  a  capacity  of  1,640  cubic  feet  of  air 
per  minute,  and  that  the  cubical  contents 
of  the  room  were  3,456  feet,  and  that  there 
was  therefore  a  complete  'change  of  air  for 
every  two  minutes  during  the  working  day; 
that  said  room  had  been  frequently  exam- 
ined by  the  factory  inspectors  for  the  state 
and  the  city  health  department;  and  that 
no  complaint  had  ever  been  made  against 
the  sanitary  condition  of  the  room.  The 
last  report  of  the  factory  inspection  of  this 
room  is  in  the  record.  It  was  also  proven, 
and  not  disputed,  that  the  operation  of 
such  belts  and  wheels  as  are  forbidden  by 
the  act  in  question  in  rooms  lying  wholly  or 
partly  beneath  the  surface  of  the  ground  is 
no  more  detrimental  to  the  health  of  em- 
ployees operating  the  same  than  the  oper- 
ation of  the  same  belts  or  wheels  in  rooms 
entirely  above  the  surface  of  the  ground ;  and 
that  any  danger  to  health  that  might  exist 
would  arise,  not  from  the  location  of  the 
room,  but  from  a  failure  to  observe  the  re- 
quirements of  ventilation  and  removal  of 
dust  particles.  It  would  seem  to  require 
no  proof  or  argument  to  show  that  a  clean, 
well  lighted,  and  properly  ventilated  base- 
ment, or  such  a  room  partly  beneath  the 
surface,  would  be  far  more  sanitary  than 
a  small,  poorly  ventilated  room  above  the 
surface.  This  act  indiscriminately  con- 
demns all  basements,  and  all  rooms  beneath 
or  partly  beneath  the  surface  of  the  earth, 
entirely  and  arbitrarily  because  of  their 
location,  and  wholly  regardless  of  whether 
they  are  properly  lighted  and  ventilated. 
It  permits  the  use  of  emery  wheels  and 
belts  in  any  raom,  however  poorly  it  may  be 
ventilated  or  lighted,  provided  it  is  above 
the  surface.  The  act  is,  in  our  opinion, 
an  unwarranted  discrimination  against  per- 
sons who  carry  on  the  forbidden  business 
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in  basements,  and  is  not  based  upon  any 
substantial  or  rational  differences  between 
such  places  and  other  rooms.  We  are  con- 
strained to  hold  that  the  act  in  question 
is  unconstitutional  and  void. 

The   judgment   of   the   Municipal    Court 
of  Chicago  is  reversed. 


OKIiAHOMA    SUPREME    COURT. 

(Division  Xo.    1.) 

DEMING  INVESTMENT  COMPANY,  Plff. 

in  Err., 

V. 

MANLEY  LANHAM,  by  Guardian. 

(—  Okla.  — ,   130   Pac.   260.) 

Oil  and  g^as  lease  —  option  to  drill  or 
pay  —  duty  to  pay. 

A  clause  in  an  oil  and  gas  lease  reading 

Headnote  by  Robebtson,  C. 


as  follows:  "Provided,  however,  that  if  a 
well  is  not  drilled  on  said  premises  within 
one  year  from  the  date  hereof,  then  this 
lease  and  agreement  shall  be  null  and  void, 
unless  the  party  of  the  second  part,  within 
sixty  days  from  the  beginning  of  each  and 
every  year  after  the  expiration  of  the  term 
above  mentioned  for  the  drilling  of  a  well, 
shall  pay  a  rental  of  $.25  per  acre,  until 
a  well  is  drilled  thereon,  or  until  this  lease 
is  canceled,  as  herein  provided,"  does  not 
obligate  the  lessee  to  pay  rent  for  delay 
in  commencing  to  drill  for  oil  and  gas,  said 
grant  in  the  lease  amounting  only  to  an 
option  to  the  lessee  to  explore  lor  oil  and 
gas,  and  preventing  the  lessor,  after  receiv- 
ing the  consideration  for  the  first  year,  from 
leasing  to  another  during  such  time,  and 
after  receiving  a  second  or  subsequent  pay- 
ment from  leasing  to  another  until  such  de- 
lay period  had  expired,  the  lessee  having 
the  option  by  continuing  to  pay  such  year- 
ly payments  to  prevent  the  forfeiture  of  the 
lease. 

(January  7,   1913.) 


Note, •^Liability  of  lessee  in  oil  or  gas 
lease  under  provision  foi*  rent  in 
event  of  failure  or  delay  in  develop^ 
ing  premises. 

Upon  the  general  question  of  liability  for 
rent  on  oil  and  gas  lease,  see  note  in  33 
L.R.A.  847. 

Provision  for  termination  unless  premises 
are  developed  or  rent  paid — in  general. 

The  term  "lease"  is  used  to  designate  both 
leases  of  land  for  oil  purposes  and  other 
instruments  of  much  the  same  character, 
which,  however,  are  accurately  described  as 
options. 

To  render  the  lessee  in  an  oil  or  gas 
lease  liable  for  the  rental  of  leased  prem- 
ises for  failure  to  develop  the  same  in  ac- 
cordance with  the  terms  of  the  lease,  there 
must  be  on  his  part  a  promise  to  pay;  it 
is  not  sufficient,  to  impose  this  obligation 
upon  him,  that  the  lease  contains  a  provi- 
sion in  substance  that  it  shall  be  void  and 
of  no  force  or  effect,  unless  the  lessee  com- 
pletes a  well  or  wells  within  a  specified 
time,  ot  pays  a  stipulated  rental  for  any 
delay.    To  that  eflfect  are: 

—Dill  V.  Fraze,  169  Ind.  53,  79  N.  E.  971, 
holding  a  provision  that  if  no  well  is  com- 
pleted within  a  stated  time,  the  ffrant  shall 
become  null  and  void  unless  the  lessee  shall 
thereafter  pay  a  certain  amount  monthly, 
imposed  no  obligation  to  pay  the  rent,  even 
though  no  well  was  completed; 

— ^Butcher  v.  Greene,  —  Ind.  App.  — , 
98  N.  E.  876,  holding  no  obligation  to  pay 
rent  imposed  by  a  provision  that  if  no  well 
is  completed  by  a  certain  time,  the  grant 
shall  become  null  and  void  unless  the  lessee 
shall  pay  a  certain  rental  for  each  month 
thereafter  such  completion  is  delayed; 

—Ohio  Oil  Co.  V.  Detamore,  165  Ind.  243, 
73  N.  E.  OOf),  lidding  an  agreement  by  the 
Ipr^oo  that  if  he  fails  to  complete  a  well 
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within  a  certain  period  of  time,  or  pay  a 
certain  rental,  the  contract  should  be  at  an 
end,  imposes  no  obligation  to  pay  the  rental, 
although  no  well  was  completed  within  the 
specified  time; 

— ^Brooks  V.  Kunkle,  24  Ind.  App.  624,  57 
N.  E.  260,  20  Mor.  Min.  Rep.  540,  holding  a 
lessee  not  liable  for  rent  under  a  lease  con- 
taining a  provision  that  the  grant  shall  be 
null  and  void  unless  the  lessee  pays  an  an< 
nual  rental  for  each  year  that  the  com- 
pletion of  a  well  is  delayed; 

—Van  Etten  v.  Kelly,  66  Ohio  St.  605, 
64  N.  E.  560,  22  Mor.  Min.  Kep.  269,  hold- 
ing that  the  words  "unless  the  lessee  shall 
pay  each  and  every  month  in  advance  while 
completion  of .  a  well  is  delayed,"  do  not 
constitute  a  promise  to  pay  any  rental  for 
such  delay,  but  that  the  full  force  and  ef- 
fect of  the  clause  is  to  give  the  lessee  the 
option,  upon  making  such  payment,  to  con- 
tinue the  lease  in  force  to  the  end  of  the 
term  without  completing  the  well,  or  by 
failing  to  make  such  payment,  to  allow  the 
lease  to  become  null  and  void; 

—Frank  Oil  Co.  v.  Belleview  Gas  &  Oil 
Co.  29  Okla.  719,  43  L.R.A.(N.S.)  487,  119 
Pac.  260,  holding  that  a  provision  that  the 
lease  shall  become  null  and  void  unless  the 
lessee  pay  to  the  lessor  a  stipulated  amount 
each  year  the  completion  of  a  well  there- 
in provided  for  is  delayed  imposes  no  obli- 
gation  on  the  lessee  to  pay  the  delay  or 
rent  money,  since  the  contract  is  in  effect 
an  option,  during  a  certain  period,  to  ex- 
plore for  oil  or  gas,  and,  to  continue  the  op- 
tion, the  stipulated  money  must  be  paid. 
And  see  also  upon  this  point  Dbmino  In- 
vest. Co.  V.  Lanham; 

— Glasgow  V.  Chartiers  Oil  Co.  152  Pa. 
48,  25  Atl.  232,  17  Mor.  Min.  Rep.  523, 
holding  the  lessee  not  liable  for  rental  un- 
der a  provision  that  the  leaise  should  be- 
come null  and  void,  and  all  rights  there- 
under cease   and  determine,   wJLe,s»  i|^  well 
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ERROR  to  the  County  Court  for  Marshall 
County  to  review  a  judgment  in  plain- 
tiiPs  faTor  in  an  action  brought  to  recover 
an  amount  alleged  to  be  due  under  an  oil 
and  gas  lease.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Willlain  M.  Franklin  and 
George  S.  March,  for  plaintiff  in  error: 

Lessee's  failure  to  drill  a  well  within  one 
year  on  the  premises,  or  to  pay  $.25  per 
acre,  as  he  had  an  option  to  do,  merely 
works  a  forfeiture  of  the  lease,  and  does 
not  impose  any  pecuniary  liability  on  the 
lessee. 

Thornton,  Oil  &  Gas,  §§  154,  102,  237, 
notes;  Glasgow  y.  Chartiers  Oil  Co.  152  Pa. 
48,  25  Atl.  232,  17  Mor.  Min.  Rep.  523; 
Snodgrass  v.  South  Penn  Oil  Co.  47  W.  Va. 


509,  35  S.  E.  820,  20  Mor.  Min.  Rep.  428; 
Lowther  Oil  Co.  v,  Guffey,  52  W.  Va.  88, 
43  S.  E.  101,  22  Mor.  Min.  Rep.  545;  Van 
Etten  V.  Kelly,  66  Ohio  St,  605,  64  N.  E. 
560,  22  Mor.  Min.  Rep.  269;  Brooks  v.  Kun- 
kle,  24  Ind.  App.  624,  57  N.  E.  260,  20  Mor. 
Min.  Rep.  540;  Miller  v.  Balfour,  138  Pa. 
183,  22  Atl.  86;  McKee  v.  Colwell,  7  Pa. 
Super.  Ct.  607;  Glasgow  ▼.  Griffith,  22 
Pittsb.  L.  J.  N.  S.  181. 

Mr.  George  £.  Rider,  for  defendant 
in  error: 

Under  the  terms  of  the  lease,  the  leasee 
was  liable  to  the  lessor  for  the  rent. 

Superior  Oil  &.  Gas  Co.  v.  Meblin,  25  Okla. 
809,  138  Am.  St.  Rep.  942,  108  Pac.  545; 
Steelsmith  v.  Gartlan,  45  W.  Va.  27,  44 
L.R.A.  107,  29  S.  E.  978,  19  Mor.  Min.  Rep. 


shall  be  completed  on  the  premises  within 
a  limited  time,  or  the  lessee  pay  a  monthly 
rental  in  advance  for  each  additional 
month; 

—McKee  v.  Colwell,  7  Pa.  Super.  Ct.  607, 
holding  a  lessee  not  liable  for  rental  under 
a  provision  that,  unless  the  lessee  shall  com- 
plete a  well  or  pay  a  certain  amount  as 
rental  for  the  delay,  the  lease  shall  be  null 
and  void,  and  all  rights  thereunder  cease 
and  determine; 

—Snodgrass  v.  South  Penn  Oil  Co.  47  W. 
Va.  509,  35  S.  E.  820,  20  Mor.  Min.  Rep. 
428,  holding  no  obligation  to  pay  rent  to  be 
imposed  by  a  provision  that  the  lease  shall 
become  null  and  void,  and  all  rights  there- 
under shall  cease  and  determine,  unless  cer- 
tain wells  are  completed  within  a  specified 
time,  or  unless  a  certain  rental  is  paid. 
To  the  same  effect  is  Smith  v.  South  Penn 
Oa  Co.  69  W.  Va.  204,  53  S.  E.  152. 

— character  of  instrument. 

An  instrument  containing  a  provision 
that,  unless  the  lessee  shall  complete  a  well 
or  pay  a  certain  amount  as  rental  for  the 
delay,  it  shall  be  null  and  void,  and  all 
rights  thereunder  cease  and  determine,  is 
not  a  lease,  but  merely  an  option  revocable 
at  the  pleasure  of  the  lessee;  he  may  pay 
the  rent  to  avoid  the  forfeiture,  but  the 
lease  terminates  if  the  rent  is  not  paid. 
McKee  v.  Colwell,  supra. 

Under  such  an  agreement,  payment  is  a 
means  provided  by  which  the  exercise  of  the 
right  of  the  lessor  to  assert  a  forfeiture 
may  be  postponed.  If  the  lessee  does  not 
wiadi  to  postpone  the  exercise  of  such  right, 
he  has  only  to  refrain  from  making  the 
payment.  Glasgow  v.  Chartiers  Oil  Co. 
supra. 

An  agreement  of  this  character  amounts 
to  an  option  to  the  holder  during  a  certain 
period,  to  explore  for  oil  or  gas;  as  a  con- 
dition to  this  option,  however,  the  stipu- 
lated rent  must  be  paid.  Frank  Oil  Co.  v. 
Belleview  Gas  &  Oil  Co.  supra. 

And  since  such  an  instrument  is  not  suf- 
ficient to  create  the  relation  of  landlord  and 
tenant,  if  there  is  no  beneficial  use  or  oc- 
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cupation  thereunder,  no  agreement  to  pay 
any  rental  can  be  implied.  Dill  v.  Fraze, 
169  Ind.  53,  79  N.  E.  971. 

Covenant  to  develop  premises  or  pay  rent 

— in  general. 

On  the  other  hand,  if  a  lease  contains  a 
promise  by  the  lessee  to  pay  a  rental  for 
any  delay  in  completing  the  well  or  wells 
described  therein,  such  promise,  although 
alternative  in  form,  imposes  on  him  the  ob- 
ligation either  to  complete  the  wells  ac- 
cording to  his  covenant,  or  pay  the  pre- 
scribed rental,  and  if  he  fails  to  complete 
the  well  or  wells  within  the  specified  time, 
he  becomes  liable  for  the  delay  or  rent 
money.    To  that  effect  are: 

—Gillespie  v.  Fulton  Oil  k  Gas  Co.  236 
111.  188,  86  N.  E.  219,  holding  an  obligation 
to  pay  the  rental  to  be  imposed  by  a  pro- 
vision that  if  no  well  is  completed  upon  the 
leased  premises  within  a  limited  time,  the 
lessee  shall  pay  the  lessor  a  certain  rental 
to  be  paid  annually; 

—Steel  V.  People's  Oil  &  Gas  Co.  147  111. 
App.  133,  holding  an  obligation  to  pay  a 
rental  to  be  imposed  by  an  agreement  to 
pay  a  certain  amount  per  dav  for  each  and 
every  well  required  by  the  lease  not  com- 
pleted as  therein  specified,  or  forfeit  a  por- 
tion of  the  undrilled  premises,  where  the 
lessee  did  not  surrender  the  premises; 

— Kokomo  Natural  Gas  &.  Oil  Co.  v.  Mat- 
lock, —  Ind.  — ,  39  L.RA.(N.S.)  675,  97 
N.  E.  787,  holding  a  liability  to  pay  rent  to 
be  imposed  by  a  covenant  to  pay  a  certain 
annual  rental  after  the  expiration  of  the 
prescribed  period  of  time  until  the  com- 
pletion of  a  well  upon  the  leased  premises; 

— Evans  v.  Consumers'  Gas  Trust  Co.  — 
Ind.  — ,  31  L.R.A.  673,  29  N.  E.  398,  holding 
an  obligation  to  pay  rental  to  be  imposed 
by  an  agreement  that  the  lessee,  in  case  of 
failure  to  complete  a  gas  well  within  a 
stated  time,  shall  pay  a  yearly  rental  for 
the  premises; 

— Edmonds  v.  Mounsev,  15  Ind.  App.  399, 
44  N.  E.  196,  18  Mor.  Min.  Rep.  384,  hold- 
ing an  obligation  to  pay  rent  to  be  imposed 
by  a  covenant  to  complete  a  well  within  a 
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315;  Huggins  v.  Daley,  48  L.R.A.  320,  40 
C.  C.  A,  12,  99  Fed.  606,  20  Mor.  Min.  Rep. 
377;  Roberts  v.  Bettman,  45  W.  Va.  143, 
30  S.  E.  95,  19  Mor.  Min.  Rep.  326. 

Robertson,  C,  filed  the  following  opin- 
ion: 

On  October  2,  1006,  Manlej  G.  Lanham, 
a  minor,  by  his  guardian,  made  and  entered 
into  a  certain  oil  lease  contract  with  the 
Deming  Investment  Company.  Lanham 
claims  that  by  the  terms  of  said  lease  he  is 
entitled  to  a  rental  of  $40  per  year,  which 
the  Deming  Investment  Company  denies  and 
refuses  to  pay.  This  contention  is  the  only 
question  in  the  record,  and  requires  at  our 
hands  the  construction  of  the  following  par- 
agraphs of  said  lease,  to  wit: 


"To  have  and  to  hold  the  same  unto  the 
said  party  of  the  second  part,  its  successors 
and  assigns,  for  the  term  of  five  years  from 
date  hereof,  in  consideration  whereof  the 
said  party  of  the  second  part  agrees  to  de- 
liver to  the  party  of  the  first  part  in  tanks 
or  pipe  lines  the  one-tenth  part  of  all  oil 
produced  and  saved  from  the  leased  prem- 
ises. And  should  gas  be  found  on  said  prem- 
ises in  paying  quantities,  second  party 
agrees  to  pay  $100  yearly  in  advance  for  the 
product  of  each  gas  w^ell  while  the  same  is 
being  sold  off  the  premises,  and  first  party 
shall  have  free  use  of  gas  for  domestic  pur- 
poses by  making  connection  for  such  gas  at 
the  well  at  his  own  risk  and  expense.  Sec- 
ond party  agrees  to  locate  all  wells  so  as  to 
interfere  as  little  as  possible  with  the  culti- 


ccrtain  period,  and,  in  case  of  failure  so  to 
do,  to  pay  for  such  delay  a  certain  yearly 
rental ; 

— ^Ramagc  v.  Wilson,  45  Ind.  App.  599, 
88  N.  E.  862,  holding  liability  to  pay  rent  to 
be  imposed  by  a  provision  that  if  no  well  is 
completed  within  a  certain  time,  the  grant 
shall  become  null  and  void  unless  the  lessee 
pay  a  certain  rental  for  each  day's  delay, 
and  by  the  further  obligation  upon  the  part 
of  the  lessee,  to  drill  an  additional  well 
each  sixty  days  or  pay  a  certain  amount  per 
day  for  each  and  every  day  over  that  time 
until  a  certain  number  of  wells  are  drilled. 
And  where  the  lease  provides  for  the  lease 
of  the  lessee  upon  surrender  thereof,  he  can- 
not, after  having  completed  two  wells  on 
the  premises,  surrender  the  lease  and  re- 
lieve himself  from  liability  for  rent  for 
failure  to  complete  the  balance  of  the  wells; 

— Scott  V.  La  Fayette  Gas  Co.  42  Ind. 
App.  614,  86  N.  E.  495,  holding  that,  al- 
though a  lease  is  optional  in  form,  obligat- 
ing the  lessee  to  drill  certain  wells  within 
a  certain  period  of  time,  or  as  an  alterna- 
tive to  pay  a  certain  rental,  he  is  not  there- 
by entitled  to  refuse  to  drill  the  wells  or 
pay  the  rent,  and  thus  avoid  the  contract; 

— Dailey  v.  Heller,  41  Ind.  App.  379,  81 
N.  E.  219,  holding  an  obligation  to  pay 
rent  to  be  imposed  by  an  agreement  by  the 
lessee  that  if  no  well  is  completed  within 
a  stated  time,  the  lease  shall  be  void  unless 
he  pay  a  certain  rental  for  the  delay,  fol- 
lowed by  an  agreement  to  complete  a  well, 
and  a  provision  that  he  shall  pay  the 
amount  already  referred  to  until  the  well 
is  completed; 

— Indianapolis  Gas  Co.  v.  Pierce,  36  Ind. 
App.  573,  76  N.  E.  173,  holding  an  obliga- 
tion  to  pay  rent  to  be  imposed  by  a  cove- 
nant on  the  part  of  the  lessee  to  pay  an  an- 
nual rent  upon  failure  to  drill  a  well  with- 
in a  designated  time; 

— Doxey  v.  Service,  30  Ind.  App.  174,  65 
N.  E.  757,  holding  an  obligation  to  pay 
rent  to  be  imposed  by  a  provision  in  the 
lease  that,  in  lieu  of  commencing  operation 
within  the  time  designated  in  the  lease,  the 
lessee  is  to  pay  a  certain  sura  per  annum; 

— Kokomo  Natural  Gas  &  Oil  Co.  v.  Al- 
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bright,  18  Ind.  App.  151,  47  N.  E.  082, 
holding  an  obligation  to  pay  rental  to  be 
imposed  by  an  agreement  that  until  the 
lessee  shall  complete  a  well  on  the  lessor's 
premises,  he  shall  pay  the  lessor  yearly,  iii 
advance,  a  certain  rent; 

— Myers  v.  Shertzer,  82  Kan.  275,  108 
Pac.  105,  holding  that  an  obligation  to  pay 
rent  is  imposed  by  an  agreement  to  pay  a 
stipulated  rental  until  the  wells  called  for 
by  the  lease  are  completed,  and  pay  in 
royalties  an  amount  exceeding  the  rental 
reserved,  and  that  this  liability  continues 
during  the  life  of  the  lease,  or  until  it  is 
terminated  by  the  surrender  thereof  by  the 
lessee  in  accordance  with  its  terms; 

— Rawlings  v.  Armel,  70  Kan.  778,  79 
Pac.  683,  holding  an  obligation  to  pay 
rent  to  be  impcsed  by  an  agreement  to  pay 
rental  for  the  leased  premises  until  the 
wells  required  therein  are  operated; 

—Woodland  Oil  Co.  v.  Crawford,  55  Ohio 
St.  161,  34  L.R.A.  62,  44  N.  E.  1093,  hold- 
ing a  promise  to  complete  a  well  within  a 
certain  time,  or  in  default  tliereof,  for  fur- 
ther delay  to  pay  a  yearly  rental,  to  im- 
pose upon  the  lessee  an  obligation  for  such 
rental ; 

— Ahrns  v.  Chartiers  Valley  Gas  Co.  188 
Pa.  249,  41  Atl.  739,  19  Mor.  Min.  Rep.  584, 
holding  an  obligation  to  pay  rent  to  be  im- 
posed by  a  provision  that,  in  case  of  delay 
in  the  completion  of  the  well  specified  in 
the  lease,  the  annual  rental  shall  be  paid 
in  full  in  the  manner  specified; 

—Jackson  v.  O'Hara,  183  Pa.  233,  38  Atl. 
624,  19  Mor.  Min.  Rep.  153,  holding  a  lia- 
bility for  rent  to  be  imposed  by  an  agree- 
ment to  complete  a  well  within  a  stated 
time,  and,  in  case  of  failure  so  to  do,  there- 
after to  pay  for  such  .  delay  a  stipulated 
sum; 

— Mathews  v.  People's  Natural  Gas  Co. 
179  Pa.  165,  36  Atl.  216,  18  Mor.  Min.  Rep. 
552,  holding  an  obligation  to  pay  rent  to 
be  imposed  by  an  agreement  to  complete  a 
well  within  a  specified  time  or  pay  rental; 

—Williams  v.  Guffy,  178  Pa.  343,  35  Atl. 
875,  18  Mor.  Min.  Rep.  478,  holding  an  ob- 
ligation to  pay  rent  to  be  imposed  by  a 
covenant  to  complete  a  well  within  a  stated 
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rated  portion  of  the  premises,  and  to  pay 
for  all  damage  to  the  growing  crops  caused 
by  said  operation. 

"Provided,  however,  that  if  a  well  is  not 
drilled  on  said  premises  within  one  year 
from  the  date  hereof,  then  this  lease  and 
agreement  shall  be  null  and  void,  unless  the 
party  of  the  second  part,  within  sixty  days 
from  the  beginning  of  each  and  every  year 
after  the  expiration  of  the  term  above  men- 
tioned for  the  drilling  of  a  well,  shall  pay 
a  rental  of  $.25  per  acre  until  a  well  is 
drilled  thereon,  or  until  this  lease  is  can- 
celed, as  hereinafter  provided.  And  it  is 
agreed  that  the  completion  of  a  well  shall  be 
and  operate  as  a  full  liquidation  of  all  rent- 
als under  this  provision  during  the  re- 
mainder of  this  lease.    All  rentals  and  other 


payments  may  be  made  direct  to  the  party 
of  the  first  part,  or  may  be  deposited  to 
his  credit  at  the  Madill  National  Bank,  at 
Madill,  Indian  territory.  This  lease  shall 
be  null  and  void  at  the  end  of  three  years 
from  this  date  without  further  liability  to 
the  second  party,  if  a  well  has  not  been 
drilled  by  it,  its  successors  or  assigns,  dur- 
ing the  said  three-years  period,  provided 
that  the  party  of  the  first  part  shall  have 
given  the  party  of  the  second  part  ninety 
days'  written  notice  so  to  drill  within  said 
three-years  period,  or  forfeit  the  lease. 

"And  further,  upon  the  payment  of  $1 
at  any  time  by  the  party  of  the  second  part, 
or  his  successors  in  office,  said  lessee  shall 
have  the  right  to  surrender  this  lease  for 
cancelation,  after  which  all  payments  and 


time,  and  for  failure  so  to  do  pay  a  stip- 
ulated rent; 

— Conger  v.  National  Transp.  Co.  165  Pa. 
661,  30  Atl.  1038,  holding  an  obligation  to 
pay  rent  to  be  imposed  by  a  covenant  to 
complete  a  well  within  a  specified  time,  or 
pay  a  rental  for  the  delay; 

— ^Kunkle  v.  People's  Natural  Gas  Co. 
165  Pa.  133,  33  L.RJii.  847,  30  Atl.  719,  18 
Mor.  Min.  Rep.  153,  holding  an  obligation  to 
pay  rent  to  be  imposed  by  a  covenant  to 
commence  operation  within  a  stated  time, 
or  pay  a  certain  sum  of  money  for  the  de- 
lav  ■ 

—Wolf  V.  Guffey,  161  Pa-  276,  28  Atl. 
1117,  holding  that  an  obligation  to  pay  rent 
is  imposed  upon  the  lessee  by  his  covenant 
to  complete  a  well  within  a  given  time  or 
pay  a  specified  rent; 

— Cochran  v.  Pew,  159  Pa.  184,  28  Atl. 
219,  holding  an  obligation  to  pay  rent  to  be 
imposed  by  a  covenant  to  commence  opera- 
tion within  a  specified  time  or  pay  a  certain 
rental; 

—McMillan  ▼.  Philadelphia  Co.  159  Pa. 
142,  28  Atl.  220,  holding  an  obligation  to 
pay  rent  to  be  imposed  by  an  agreement  to 
complete  a  well  within  a  designated  time, 
or  thereafter  pay  a  stipulated  rental  for 
such  delay; 

— Aderhold  v.  Oil  Well  Supply  Co.  158 
Pa-  401,  28  Atl.  22,  holding  liability  for 
rent  to  be  imposed  by  a  covenant  to  pay  a 
yearly  rent  in  event  of  the  lessee's  failure 
to  complete  a  well  within  a  stated  time; 

—Gibson  v.  Oliver,  158  Pa.  277,  27  Atl. 
961,  holding  liability  for  rent  to  be  im- 
posed by  an  agreement  to  commence  develop- 
ment or  operations  within  a  specified  time, 
and  in  case  of  failure  so  to  do,  to  pay  a 
certain  amount  yearly  until  a  well  shall  be 
completed ; 

— ^Douthett  v,  Gibson,  11  Pa.  Super.  Ct. 
543,  holding  an  obligation  to  pay  rent  to 
be  imposed  by  a  covenant  to  develop  the 
leased  premises  for  oil  and  gas,  or  pay  a 
certain  yearly  rental; 

—Jackson  v.  American  Natural  Gas  Co. 
31  Pa.  Super.  Ct.  408,  holding  an  obligation 
to  pay  rent  to  be  imposed  by  a  provision 
that  the  lease  shall  be  void  and  of  no  ef- 
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feet  unless  a  well  is  completed  within  a 
stated  period,  provided,  however,  that  a 
forfeiture  may  be  prevented  by  paying  a 
stipulated  amount  which  shall  be  reduced 
one  third  upon  the  completion  of  one  well, 
two  thirds  upon  the  completion  of  two 
wells,  and  which  entirely  ceases  upon  the 
completion  by  the  lessee  of  a  third  well. 
If  the  third  well  is  not  completed,  an  offer 
to  surrender  the  undeveloped  one  third  of 
the  premises  will  not  release  the  lessee  of 
his  obligation  to  pay  the  rental  for  such 
well; 

— Shettler  v.  Hartman,  1  Pennyp.  279, 
holding  an  obligation  to  pay  rent  to  be  im- 
posed by  a  covenant  to  commence  develop- 
ment within  a  stated  time  or  thereafter 
pay  a  certain  rental; 

— ^Lawson  v.  Kirchner,  50  W.  Va.  344, 
40  S.  E.  344,  21  Mor.  Min.  Rep.  683,  hold- 
ing an  obligation  to  pay  rent  to  be  imposed 
by  an  agreement  to  pay  a  stipulated  rental 
until  a  well  is  completed; 

— Roberts  v.  Bettman,  45  W.  Va.  143,  30 
S.  E.  95,  19  Mor.  Min.  Rep.  326,  holding 
an  obligation  to  pay  rent  to  be  imposed  by 
an  agreement  to  pay  a  certain  rent  until  a 
well  is  completed. 

But  Bell  v.  Truit,  9  Bush,  257,  8  Mor. 
Min.  Rep.  649,  holds  that  a  covenant  by  the 
lessee  to  commence  operation  to  explore 
land  for  oil  or  gas  within  a  stated  time,  or 
thereafter  pay  a  stipulated  sum  per  annimi 
until  the  work  is  commenced,  is  not  an 
agreement  to  pay  rent  as  liquidated  dam- 
ages, but  amounts  to  an  agreement  to  pay 
a  penalty,  and  for  breach  of  the  covenant 
the  only  recovery  permissible  is  the  actual 
amount  of  damages  suffered  by  the  lessor, 
or  nominal  damages  where  actual  damages 
are  not  shown. 

The  case  is  one  of  rental  where  the 
amount  agreed  to  be  paid  is  for  ^e  ex- 
clusive rfght  of  drilling  or  operating  the 
premises  for  oil  or  gas,  and  failure  to  ex- 
ercise tlie  right  does  not  relieve  the  lessee 
from  payment  of  the  amount  agreed  upon 
as  compensation  for  such  exclusive  right. 
Woodland  Oil  Co.  v.  Crawford,  55  Ohio  St. 
161,  34  L.R.A.  62,  44  N.  E.  1093. 
Such    rental    is   not    a   compensation   for 
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liabilities  thereafter  to  accrue  under  and 
by  virtue  of  its  terms  shall  cease  and  deter- 
mine, and  this  lease  shall  become  null  and 
void." 

It  is  alleged  in  plaintiff's  petition: 
"That  said  lease  was  for  a  period  and  term 
of  five  years,  and  it  was  provided  in  said 
lease  that  if  a  well  was  not  drilled  on  said 
premises  within  one  year  from  said  October 
2d,  1906,  the  date  of  the  execution  of  said 
lease,  said  defendant,  the  Deming  Invest- 
ment Company,  should  pay  a  rental  of  25 
cents  per  acre  until  such  well  was  drilled 
thereon,  or  until  said  lease  was  canceled, 
as  provided  in  said  lease.  .  .  .  That 
said  defendant,  the  Deming  Investment  Com- 
pany,  failed  and  refused  to  dig  a  well  on 
said  premises  within  one  year  from  the  date 
of  the  execution  of  said  lease,  as  aforesaid, 
and  after  said  time,  and  has  failed  and  re- 
fused, and  still  fails  and  refuses,  to  comply 
with  each  and  every  term  and  provision  of 
said  lease  contract;  has  failed  and  refused, 
and  still  fails  and  refuses,  to  pay  plaintiff 
the  said  sum  of  $40  due  him  under  the  terms 
of  said  lease  contract.  That  the  said  lease 
contract  was  attempted  to  foe  canceled  by 
said  defendant,  the  Deming  Investment  Com- 
pany, without  notice  to  said  plaintiff,  and 
not  in  accordance  with  the  terms  of  said 
lease  contract  on  the  2d  day  of  September, 


1908,  A.  D.,  at  which  said  last-named  date 
there  was  due  plaintiff  as  rental  as  afore- 
said the  sum  of  $40,  the  same  being  25  cents 
per  acre  for  said  160  acres  for  one  year." 

It  will  be  observed  by  a  careful  reading 
of  the  lease  that  there  is  a  substantial  va- 
riance between  its  terms  and  those  alleged 
in  the  petition.  Thus,  in  the  petition,  it  is 
charged  "that  said  lease  was  for  a  period 
of  five  years,  and  it  was  provided  in  said 
lease  that  if  a  well  was  not  drilled  on  said 
premises  within  one  year  from  said  October 
2,  1906,  the  date  of  the  execution  of  said 
lease,  said  defendant,  the  Deming  Investment 
Company,  should  pay  a  rental  of  25  cents 
per  acre  until  such  well  was  drilled  thereon, 
or  until  said  lease  was  canceled,  as  provided 
in  said  lease."  A  careful  examination  of 
the  lease  contract  fails  to  show  any  such 
language,  but,  on  the  contrary,  we  find  the 
following:  "Provided,  however,  that,  if  a 
well  is  not  drilled  on  said  premises  within 
one  year  from  the  date  hereof,  then  this 
lease  and  agreement  shall  be  null  and  void, 
unless  the  party  of  the  second  part,  within 
sixty  days  from  the  beginning  of  each  and 
every  year  after  the  expiration  of  the  term 
above  mentioned  for  the  drilling  of  a  well, 
shall  pay  a  rental  of  $.25  per  acre  until  a 
well  is  drilled  thereon,  or  until  this  lease  is 
canceled,  as  hereinafter  provided."    Now  it 


the  actual  use  and  enjoyment  of  the  estate, 
but  is  ^compensation  to  the  lessor  for  giving 
to  the  lessee  a  period  in  which  he  has  the 
exclusive  right  to  enter  upon  and  explore 
the  leased  premises  for  gas  and  oil.  Law- 
son  V.  Kirchner,  supra. 

An  agreement  to  complete  certain  wells  or 
pay  an  annual  rental  is  valid  and  may  be 
enforced  either  against  the  lessee  or  the  as- 
signee of  the  lease  (Indianapolis  Gas  Co.  v. 
Pierce,  36  Ind.  App.  573,  76  N.  E.  173 ) ;  or 
against  a  purchaser  of  the  lease  at  an  exe- 
cution sale  against  the  lessee  (Aderhold  v. 
Oil  Well  Supply  Co.  168  Pa  401,  28  Atl. 
22). 

— effect  of  forfeiture  provision. 

A  provision  that  if  the  lessee  fails  either 
to  complete  a  well  or  wells  within  a  time 
specified  in  the  lease,  or  pay  the  rental 
therein  reserved  for  failure  so  to  do,  the 
lease  shall  become  null  and  void  and  of  no 
force  and  effect,  is  for  the  benefit  of  the 
lessor,  and  not  the  lessee,  and  hence  the 
failure  of  the  lessee  to  perform  his  covenant 
does  not  invalidate  the  lease  under  this 
provision,  and  he  remains  liable  for  the 
rent  reserved.  Edmonds  v.  Mounsey,  15 
Ind.  App.  399,  44  N.  E.  196,  18  Mor.  Min. 
Rep.  384;  Kokomo  Natural  Gas  &  Oil  Co. 
T.  Albright,  18  Ind.  App.  151,  47  N.  E. 
682;  McMillan  v.  Philadelphia  Co.  159  Pa. 
142,  28  Atl.  220;  Williams  v.  Guffy,  178 
Pa.  342,  35  Atl.  875,  18  Mor.  Min.  Rep. 
478;  Mathews  v.  People's  Natural  Gas  Co. 
44  L.R.A.(N.S.) 


179  Pa.  165,  36  Atl.  216,  18  Mor.  Min.  Rep. 
552;  Jackson  v.  O'Hara,  183  Pa.  233,  38 
Atl.  624,  19  Mor.  Min.  Rep.  163;  Ahrns  v. 
Chartiers  Valley  Gas  Co.  188  Pa,  249,  41 
Atl.  739,  19  Mor.  Min.  Rep.  684;  Roberts 
V.  Bettman,  45  W.  Va.  143,  30  S.  E.  95,  19 
Mor.  Min.  Rep.  326. 

In  Woodland  Oil  Co.  v.  Crawford,  56 
Ohio  St.  161,  34  L.R.A.  62,  44  N.  E.  1093, 
it  is  said  that  the  proper  construction  to 
be  placed  upon  an  agreement  of  this  char- 
acter is  that,  upon  failure  of  the  lessee  to 
drill  a  well  or  to  pay  the  rental,  or  both, 
as  the  case  may  be,  the  lessor  may  elect  to 
put  an  end  to  the  lease  and  enforce  pay- 
ment of  the  promised  rental,  or  sue  for 
damages  for  failure  to  drill  the  well,  or  he 
may  elect  to  have  the  lease  continue  in 
force  to  the  end,  and  demand  and  enforce 
the  drilling  of  the  wells  or  payment  of  the 
rental  as  provided  for  in  the  lease.  Such 
provisions  for  forfeiture  are  for  the  bene- 
fit of  the  lessor,  and  not  for  the  benefit  of 
the  lessee,  and  the  lessee  cannot  plead  his 
own  default  or  wrong  in  discharge  of  his 
obligation  to  drill  or  pay  rental. 

A  covenant  that  the  lease  shall  be  void  or 
cease  and  determine  on  failure  of  the  lessee 
to  comply  with  the  condition  thereof  either 
to  complete  a  well  or  pay  a  rental  does 
not  make  the  lease  void  except  at  the  op- 
tion of  the  lessor,  and  until  this  option  is 
exercised,  the  provision  does  not  affect  the 
liability  of  the  lessee  for  the  rental  re- 
served. Cochran  v.  Pew,  159  Pa.  184,  28 
Atl.  219.  A.  G.  S. 
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will  be  obfterved  that  the  grantor  agrees  to 
lease  the  land  for  a  term  of  five  years,  and 
is  to  receive  therefor  one-tenth  net  of  all  oil 
saved,  and  $100  per  year  for  each  gas  well, 
but  it  is  specifically  provided  that  if  a  well 
is  not  drilled  within  one  year,  then  the  lease 
shall  be  null  and  roid,  unless  the  party  of 
the  second  part,  within  sixty  days  from  the 
beginning  of  each  year  after  the  expiration 
of  the  term  above  mentioned  for  the  drilling 
of  a  well,  shall  pay  a  rental  of  25  cents  per 
acre  until  a  well  is  drilled,  or  until  the 
lease  is  canceled.  It  is  admitted  that  the 
company  did  not  drill  a  well  within  one 
year,  and  it  is  also  admitted  that  it  did  not 
pay  the  rent,  but  it  must  be  remembered 
that  the  company  had  an  option  as  to  what 
it  should  do.  If  it  desired  to  keep  the  lease 
alive,  it  must  do  one  of  two  things;  t.  e., 
drill  a  well  within  one  year,  or  pay  a  rental 
of  25  cents  per  acre  until  a  well  is  drilled, 
or  until  the  lease  is  canceled.  By  failing 
to  drill  a  well  or  to  pay  the  rent,  the  lease 
became  forfeited,  and  no  rent  was  due  there- 
under. Ordinarily  forfeitures  are  not  favor- 
ed, but  gas  or  oil  leases  furnish  exceptions 
to  this  general  rule.  Thus,  in  §  148,  Thorn- 
ton's 2d  ed.,  The  Law  Relating  to  Oil  & 
Gas,  provides:  "Forfeitures,  however,  on 
the  part  of  the  lessee  in  a  gas  or  oil  lease, 
which  arise  by  reason  of  his  neglect  to  de- 
velop or  operate  the  leased  premises,  are 
rather  favored  by  the  law,  because  of  the 
peculiar  character  of  the  product  to  be  pro- 
duced." And  in  §  164  it  is  said:  "Where 
a  lease  provided  that  the  lessee  was  to  pay 
a  bonus  of  $100  and  a  royalty  of  one-eighth 
part  of  the  oil  produced,  that  it  was  to 
continue  five  years,  and  as  much  longer  as 
gas  or  oil  was  found  in  paying  quantities; 
if  gas  were  found,  then  $300  rental  per  year 
for  each  well,  and  there  was  a  proviso  that 
this  lease  shall  become  null  and  void,  and 
all  rights  hereunder  shall  cease  and  deter- 
mine, unless  a  well  shall  be  completed  on 
the  premises  within  one  month  from  the 
date  hereof,  or  unless  the  lessee  shall  pay 
at  the  rate  of  $100  monthly  in  advance  for 
each  additional  month', — it  was  held  that 
the  lease  contained  no  covenant  binding  upon 
the  lessee  to  pay  rent,  the  only  penalty  im- 
posed upon  him  being  a  forfeiture  of  his 
rights  under  the  agreement.  'But  the  pay- 
ment,' said  the  court,  'was  means  provided 
by  the  contract  by  which  the  exercise  of  the 
right  of  the  lessor  to  assert  a  forfeiture 
could  be  postponed.  If  the  lessee  did  not 
wish  to  pos'tpone  the  exercise  of  such  right, 
he  had  only  to  refrain  from  making  the 
payment.'  Where  an  oil  lease  was  given  for 
a  certain  period,  providing  that  it  should 
become  void,  and  the  rights  of  the  lessee 
under  it  should  cease,  unless  a  well  should 
be  completed  on  the  premises  within  a  cer- 
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'  tain  period  of  time,  or  unless  the  lessee 
I  should  pay  a  certain  sum  for  each  year  the 
completion  of  the  well  should  be  delayed,  it 
was  held  that  the  terms  of  the  lease  did  not 
require  the  lessee  to  develop  the  land  or 
pay  the  rent;  the  only  penalty  for  such  a 
failure  being  a  forfeiture  of  his  rights  under 
it." 

To  the  same  effect  is  the  rule  announced 
in  Glasgow  v.  Chartiers  Oil  Co.  152.  Pa.  48, 
25  Atl.  232,  17  Mor.  Min.  Rep.  523,  in  the 
syllabus  of  which  it  is  said:  "An  oil  lease 
demised  the  oil  and  gas  under  the  grantor's 
land  with  the  right  to  go  upon  and  operate 
the  land  for  oil  and  gas  purposes.  The  lease 
was  to  continue  for  five  years,  and  as  much 
longer  as  oil  or  gas  should  be  found  in  pay- 
ing quantities.  The  consideration  was  a 
bonus  of  $100,  and  a  royalty  of  one-eighth 
part  of  the  oil  produced.  If  gas  was  found, 
the  rental  was  fixed  at  $300  per  year  for 
each  well.  The  lease  then  proceeded  as  fol- 
lows: 'Provided,  however,  that  this  lease 
shall  become  null  and  void,  and  all  rights 
hereunder  shall  cease  and  determine,  unless 
a  well  shall  be  completed  on  the  premises 
within  one  month  from  the  date  hereof,  or 
unless  the  lessee  shall  pay  at  the  rate  of 
$100  monthly  in  advance  for  each  additional 
month.'  Held,  that  the  lease  contained  no 
covenant  on  the  part  of  the  lessee  to  pay 
rent  or  devolp  the  land.  The  only  penalty 
imposed  upon  him  for  failure  to  operate  the 
land  or  pay  $100  per  month  for  delay  was 
a  forfeiture  of  his  rights  under  the  agree- 
ment. The  legal  efi'ect  of  the  agreement  is 
to  confer  on  the  grantee  the  right  to  explore 
for  oil  on  the  tract  described.  If  he  does 
not  exercise  this  right  within  one  month, 
it  is  lost  to  him,  unless  he  choosey  to  pay 
$100  in  advance  as  the  price  of  another 
month's  opportunity  to  explore.  If  he  does 
exercise  it,  and  finds  nothing,  he  is  under 
no  obligation  to  continue  his  explorations. 
If  he  explores  and  finds  oil  or  gas,  the  rela- 
tion of  landlord  and  tenant  or  vendor  and 
vendee  is  established,  and  the  tenant  would 
be  under  an  implied  obligation  to  operate 
for  the  common  good  of  both  parties,  and 
pay  the  rent  or  royalty  reserved."  In  Snod- 
grass  V.  South  Penn  Oil  Co.  47  W.  Va.  509, 
35  S.  E.  820,  20  Mor.  Min.  Rep.  428,  the 
court,  in  discussing  the  following  provision 
in  a  gas  and  oil  lease,  to  wit:  "Provided, 
however,  that  this  lease  shall  become  null 
and  void,  and  all  rights  thereunder  shall 
cease  and  determine,  unless  a  well  shall  be 
completed  on  the  premises  within  one  year 
from  the  date  hereof,  ...  or  unless  the 
lessee  shall  pay  at  the  rate  of  $350  quar- 
terly in  advance  for  each  additional  three 
months  such  completion  is  delayed  from  the 
I  time  above  mentioned  for  the  completion  of 


such  well,  until  a  well  is  completed," — says : 
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"Although  the  agreement  contains  the  pro- 
vision above  quoted,  yet  that  clause  merely 
provides  a  means  by  which  a  forfeiture  of 
the  lease  may  be  avoided.  The  agreement 
contains  no  contract  or  promise  to  pay  any- 
thing whatever  for  the  delay  in  the  com- 
pletion of  a  well,  and  yet  the  declaration 
claims  that,  by  the  terms  of  the  contract, 
there  is  due  from  the  defendant  to  the  plain- 
tiff, on  account  of  the  sums  to  be  paid  quar- 
terly in  advance,  the  sum  of  $1,400.  The 
question  in  this  case  is  not  whether  the 
defendant  has  forfeited  the  lease,  but 
whether  it  is  pecuniarily  liable  to  the  plain- 
tiff for  failing  to  make  certain  payments  to 
the  plaintiff  whereby  such  forfeiture  could 
have  been  avoided.  Counsel  for  the  plaintiff 
relies  on  the  case  of  Roberts  v.  Bettman,  45 
W.  Va.  143,  30  S.  E.  95,  19  Mor.  Min.  Rep. 
326,  but  that  case  was  materially  different 
from  this.  There  the  leases  sued  on  con- 
tained the  following  clause:  'It  is  agreed 
that  the  party  of  the  second  part  shall  pay 
to  the  party  of  the  first  part  $100  per 
month  in  advance  until  a  well  is  completed, 
from  the  date  of  this  lease,  and  a  failure 
to  complete  such  well,  or  to  pay  said  rental 
when  due  or  within  ten  days  thereafter,  shall 
render  this  lease  null  and  void,'  etc.  There 
was  an  express  promise  to  pay  $100  per 
month  in  advance  until  a  well  was  com- 
pleted, but  in  the  agreement  sued  on  in  the 
case  under  consideration,  there  was  no  such 
promise  or  contract.  Counsel  for  plaintiff 
in  error  claims  that  the  ^  lease  continued, 
unless  it  had  been  surrendered  by  the  de- 
fendant, but,  even  if  that  be  true,  it  would 
work  no  benefit  to  the  plaintiff  in  error,  for 
the  reason  that  there  was  no  contract  on 
the  defendant's  part  to  pay  anything  as 
rent  or  compensation  for  delay  in  com- 
mencing operations."  In  Lowther  Oil  Co. 
v.  Guffey,  62  W.  Va.  88,  43  S.  E.  101,  22 
Mor.  Min.  Rep.  545,  the  court,  having  under 
consideration  the  following  provision  of  an 
oil  and  gase  lease,  to  wit:  "In  case  no  well 
is  completed  within  two  years  from  this 
date,  then  this  grant  shall  immediately  be- 
come null  and  void,  as  to  both  parties: 
Provided,  that  second  party  may  prevent 
such  forfeiture  from  year  to  year  by  pay- 
ing to  the  first  [party]  annually  in  advance 
$18.75  at  her  residence,  until  such  well  is 
completed," — said:  "This  latter  clause  con- 
verts what  would  be  otherwise  a  perpetual 
grant  into  a  lease  from  year  to  year,  at  the 
option  of  the  lessee,  until  oil  and  gas  are 
produced,  and  then  to  continue  so  long  a? 
they  are  produced  in  paying  quantities."  The 
supreme  court  of  Ohio  in  the  case  of  Van 
Etten  V.  Kelly,  66  Ohio  St.  605,  64  N.  E. 
560,  22  Mor,  Min.  Rep.  269,  decided  June 
24,  1902,  among  other  things,  said:  "Tlie 
plaintiff  below  claims  that  in  the  words, 
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^unless  second  party  shall  pay  to  said  first 
party  $30  each  and  every  month  in  advance 
while  such  completion  is  delayed,'  there  lies 
a  promise  to  pay  $30  per  month  for  such 
delay.  This  is  not  tenable.  The  full  force 
and  effect  of  this  'unless'  clause,  taken  by 
itself,  is  to  give  the  lessee  the  option,  by 
making  such  payment,  to  continue  the  lease 
in  force  to  the  end  of  the  term  without  com- 
pleting the  first  well,  or,  upon  failure  to 
make  such  payment,  allow  the  lease  to  be- 
come null  and  void  at  the  end  of  thirty  days 
after  the  date  of  the  lease." 

Plaintiff  below,  in  his  petition,  claimed 
that  there  had  been  no  legal  surrender  of 
the  lease,  but  this  does  not  seem  to  be  neces- 
sary. Thus,  in  Brooks  v.  Kunkle,  24  Ind. 
App.  624,  67  N.  E.  260,  20  Mor.  Min.  Rep. 
540,  it  was  said:  "It  does  not  appear  that 
any  part  of  the  property  of  the  second  party 
was  ever  placed  on  the  land,  or  removed 
therefrom,  or  whether  or  not  there  was  any 
affirmative  surrender  or  proposal  therefor. 
But  more  than  a  year  had  elapsed,  and  the 
party  of  the  iaecond  part  had  failed  to  avail 
himself  of  the  right  to  drill  a  well,  and  no 
rent  had  been  paid.  There  was  no  absolute 
requirement  that  the  party  of  the  second 
part  should  pay  any  rent,  but  the  grant  was 
to  be  void  imless  rent  were  paid.  The  in- 
strument is  susceptible  of  being  construed 
as  an  expression  of  a  rational  and  lawful 
agreement.  We  must  construe  it  as  ex- 
pressed, attributing  to  the  language  its  or- 
dinary meaning,  and  we  cannot  construct  a 
different  contract  by  injecting  additional 
words  not  implied  in  the  terms  employed  by 
the  parties,  or  by  substituting  meanings 
merely  conjectured  by  us  to  be  more  reason- 
able than  those  expressed."  In  Frank  Oil 
Co.  V.  Belleview  Gas  &  Oil  Co.  29  Okla.  719, 
43  L.R.A.(N.S.)  487,  119  Pac.  260,  Mr. 
Justice  Williams,  in  an  elaborate  opinion 
dealing  with  a  similar  question,  said,  con- 
cerning a  clause  in  a  lease  which  reads  as 
follows :  "  'If  no  well  is  commenced  on  said 
premises  within  one  year  from  this  date, 
then  this  grant  shall  become  null  and  void, 
unless  second  party  shall  pay  to  the  first 
party  eighty  ($80)  dollars  for  each  year 
thereafter  such  completion  is  delayed,  said 
rental  to  be  paid  quarterly  in  advance. 
Party  of  the  second  part  further  agrees  to 
protect  the  lines  of  the  land  above  described 
by  immediately  offsetting  all  wells  drilled 
within  150  feet  of  said  land,  unavoidable 
delays  excepted.  It  is  further  provided  that 
this  grant  shall  become  null  and  void,  un- 
less a  well  is  commenced  within  thirty  days 
from  the  date  hereof,  on  the  following  land, 
belonging   to   Benjamin   L.  Gibson,     .     .     . 

—  held,  that  this  provision  did  not  bind 
the  lessee  to  pay  any  rent  for  the  land  or 
for  delay  in  commencing  to  operate  for  oil 
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and  gas,  said  grant  or  lease  amounting  to 
an  option  preventing  the  lessor,  after  re- 
ceiving the  consideration  for  the  first  year, 
from  leasing  to  another  during  such  time, 
and,  after  receiving   a  quarterly  payment, 
from  leasing  to   another  until  such   delay 
period  of  a  quarter  had  expired,  the  lessee 
having  the  option,  by  continuing  to  pay  such 
quarterly    payments,   to   continually    renew 
such  option  by  such  succeeding  payments, 
the  word  'year'  being  used  merely  as  a  basis 
to  fix  the   amount   of   the   quarterly   pay- 
ments.''    The  above  is  an  instructive  case, 
and  in  effect  settles  the  question  involved 
herein.     ( See  that  opinion  for  many  cases  in 
point.)     The  lease  sued  on  herein  does  not 
bind  the  lessee  to  do  anything.    Jt  is  nothing 
but  an  option,  preventing  the  lessor,  after 
receiving  the  bonus  or  rent  for  the  first  year, 
from  leasing  the  land  to  someone  else  dur- 
ing such  time. 

This  being  true,  it  follows  that  the  action 
of  the  lower  court  in  overruling  the  demur- 
rer to  the  petition  was  error,  for  which  the 
judgment  should  be  reversed,  and  the  cause 
remanded,  with  instructions  to  proceed  in 
conformity  with  the  views  herein  expressed. 

Per  Curiam; 

Adopted  in  whole. 

Petition  for  rehearing  denied  February 
11,  1913. 
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CITY  OF  MT.  STERLING,  Appt., 

V. 

MONTGOMERY  COUNTY  et  aL 

(162  Ky.  637,  153  S.  W.  962.) 

Public  improTement  —  assessment  of 
county  property. 

1.  A  city  cannot,  in  the  absence  of  statu- 


tory authority,  subject  county  property 
within  its  limits  to  street  improvement 
assessments. 

Same  —  funds  to  meet  cost  —  liability 
of  connty. 

2.  County  officials  cannot,  in  the  absence 
of  statute,  be  compelled  to  provide  funds  to 
pay  an  assessment  by  a  city  for  a  street 
improvement  in  front  of  county  property 
located  within  its  limits. 

Tax  —  public  improvement  —  assess- 
ment of  public  property. 

3.  Authority  to  tax  county  property  for 
a  street  improvement  in  the  municipality 
in  which  the  property  is  located  will  not  be 
implied  from  a  statute  authorizing  the 
municipality  to  make  the  improvement  at 
the  cost  of  owners  of  lots  bordering  on  it. 

(March  6,  1913.) 

• 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Montgomery 
County  dismissing  the  petition  in  an  ac- 
tion brought  to  recover  the  cost  of  a  street 
improvement,  and  for  a  writ  of  mandamus 
to  compel  defendants  to  provide  for  the 
payment  of  the  indebtedness.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  B.  Wliite  and  W.  C.  Hamil- 
ton for  appellant. 

Mr.  Earl  W.  Senff,  for  appellees: 

The  making  of  property  of  a  county  li- 
able to  assessment  for  local  improvements 
is  one  of  legislative  will,  and  in  the  absence 
of  a  positive  and  direct  statute,  it  is  ex- 
empt by  implication  from  such  assessments, 
and  a  statute  covering  in  general  terms  all 
property  within  the  district  affected  does 
not  rebut  that  implied  exemption. 

Big  Rapids  v.  Mecosta  County,  99  Mich. 
351,  58  N.  W.  358;  Clinton  v.  Henry  Coun- 
ty, 115  Mo.  557,  37  Am.  St.  Rep.  415,  22 
S.  W.  494;  Harris  County  v.  Boyd,  70  Tex. 
237,  7  S.  W,  713;  Board  of  Education  v. 
Toledo,  48  Ohio  St.  87,  26  N.  B.  404;  Wit- 
ter  V.  Mission  School  Dist.  121  Cal.  350,  66 


Noie.'^LiabiUty  to  local  assessmefU  for 
benefits  of  property  exempt  from 
general  taxation. 

This  note  is  supplementary  to  notes  to 
.San  Diego  v.  Linda  Vista  Irrig.  Bist.  35 
L.R.A.  33;  Citv  Street  Improv.  Co.  v.  Re- 
gents of  University,  18  L.R.A.(N.S.)  451; 
and  Newberry  v.  Detroit,  32  L.R.A.(N.S.) 
303. 

In  Kalispell  v.  School  Dist.  45.  Mont.  221, 
122  Pac.  742,  school  property,  oxempt  from 
general  taxation,  was  held  liable  to  special 
assessments  by  reason  of  the  general 
language  in  the  statute  providing  that  as- 
sessments should  be  paid  by  the  entire 
improvement  district,  exclusive  of  streets, 
alleys,  and  public  places,  the  court  holding 
that  the  doctrine  of  ejusdem  generis  re- 
quired that  t^^e  words  **public  places"  be 
44  L.RJk.(N.S.), 


construed  to  mean  such  as  streets  and 
alleys.  In  citing  cases  to  sustain  its  hold- 
ing, the  court  said:  "These  courts  proceed 
upon  the  theory  that  liability  for  taxes,  of 
whatever  character,  is  the  rule,  and  ex- 
emption the  exception,  and  therefore  the 
general  language  of  a  statute  such  as  our 
own  includes  all  property,  public  as  well  as 
private,  and  that  the  burden  is  upon  the 
party  claiming  an  exemption  to  show  an 
exception  in  his  favor  written  in  the  law 
in  express  terms,  or  clearly  implied  from 
the  language  employed;  that  these  improve- 
ments are  specially  beneficial  to  the  prop- 
erty (in  this  instance  to  the  property  of 
school  district  No.  5)  ;  t]iat  this  benefit  in- 
ures to  all  tlie  property  owners  in  the 
school  district;  and  that  the  school  district 
should  pay  for  the  benefit,  and  not  impose 
the   burden   upon   the   few   other   property 
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Am.  St.  Rep.  33,  63  Pac.  905;  Board  of 
Improvement  v.  Suhool  Dist.  56  Ark.  354, 
16  L.R.A.  418,  35  Am.  §t.  Rep.  108,  19  S. 
W.  909;  Baltimore  County  v.  Maryland 
Hospital,  62  Md.  127;  Mayrhofer  v.  Board 
of  Education,  89  Cal.  110,  23  Am.  St  Rep. 
451,  20  Pac.  646;  Louisville  v.  Leathcrman, 
99  Ky.  213,  35  S.  W.  625;  Louisville  v. 
Com.  1  Duv.  296,  85  Am.  Dec.  624;  Com- 
mon School  Dist.  V.  Flemingsburg,  97  Ky. 
702,  31  S.  W.  722;  Hartford  v.  West  Mid- 
dle Dist.  45  Conn.  462,  29  Am.  Rep.  687; 
State  V.  Hartford,  50  Conn.  89,  47  Am.  Rep. 
622;  Worcester  County  v.  Worcester,  116 
Mass.  193,  17  Am.  Rep.  159;  Edgerton  v. 
Huntington  School  Twp.  126  Ind.  261,  26 
N.  E.  156;  Board  of  Improvement  v.  School 
Dist.  56  Ark.  354,  16  L.R.A.  418,  35  Am. 
St.  Rep.  108,  119  S.  W.  969. 

As  between  the  city  and  county,  'it  is  the 
duty  of  the  city  to  keep  its  own  streets 
in  repair. 


Danville  v.  Fiscal  Ct.  106  Ky.  608,  51 
S.  W.  157. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

In  April,  1911,  the  board  of  council  of 
the  city  of  Mt.  Sterling,  a  city  of  the  fourth 
class,  adopted  in  the  manner  required  by 
law  an  ordinance  providing  for  tlie  original 
construction  of  certain  streets  within  the 
city,  among  them  being  three  streets  on 
which  abutted  the  property  of  the  county 
of  Montgomery  occupied  by  its  courthouse 
and  other  public  buildings.  In  pursuance 
of  this  ordinance  a  contract  was  let  to  do 
the  work  described  in  the  ordinance,  and 
upon  its  completion,  and  after  it  had  been 
accepted  by  the  board  of  council,  a  bill  for 
$3,266,  the  cost  of  the  improvement  made 
on  the  streets  abutting  the  property  of  the 
county,  was  presented  to  the  fiscal  court  of 
the  county  and  payment  thereof  demanded. 


owners  who  happen  to  be  within  these  par- 
ticular improvement  districts.  In  Cooley, 
on  Taxation,  2d  ed.  653,  the  author  says: 
'Even  public  property  is  often  subjected  to 
these  special  assessments:  there  being  no 
more  reason  to  excuse  the  public  from  pay- 
ment for  such  benefits  than  there  would  be 
to  excuse  from  paying  when  property  is 
taken  under  eminent  domain.'  With  the 
theory  announced  by  the  courts  last  men- 
tioned, and  with  the  conclusion  of  the 
author  just  quoted,  we  agree." 

In  this  connection  the  following  excerpt 
from  Powell  v.  Walla  Walla,  64  Wash.  582, 
117  Pac.  389,  involving  the  assessment  of 
land  purchased  for  use  as  a  city  park,  is 
pertinent.  The  court  said:  "Our  attention 
is  called  to  the  fact  that  we  have  hereto- 
fore held  that  a  city  might  levy  an  assess- 
ment on  the  property  of  a  public  school  dis- 
trict within  its  borders  to  pay  the  cost  of  a 
public  improvement  benefiting  such  proper- 
ty, and  it  is  argued  that  the  same  principle 
would  sustain  the  present  levy.  But,  while 
we  think  we  went  to  the  extreme  limit  of 
the  rule  in  that  case,  the  cases  are  not  an- 
alogous. A  school  district  is  in  itself  a 
corporate  entity,  having  the  power  of  tax- 
ation over  the  property  within  the  confines 
of  its  district  as  well  as  the  right  of  support 
from  the  public  school  funds.  As  between 
it  and  the  city  therefore,  its  property  can 
well  be  said  to  be  private  property.  But 
it  is  not  so  with  a  city  park.  The  park  is 
but  property  of  the  city  devoted  to  a  par- 
ticular use,  and  any  assessment  levied  upon 
it  must  be  satisfied  either  by  the  city  itself 
or  by  a  sacrifice  of  the  park  property.  In 
itself  it  has  no  means  of  acquiring  funds." 

So,  in  Powell  v.  Walla  Walla,  supra,  it 
was  held  that  the  attempted  levy  of  an  as- 
sessment for  a  street  improvement  against 
property  purchased  by  the  city  for  a  public 
park  was  invalid  in  so  far  as  it  sought  to 
bind  the  property.  The  court  intimated 
that  the  attempted  levy  might  have  been 
44  L.R.A.(N.S.) 


equivalent  to  an  appropriation  out  of  the 
city's  general  fund  of  the  amount  sought  to 
be  levied,  had  not  the  city  been  without 
the  power  to  make  such  appropriation  ap- 
parently because  the  debt  limit  had  been 
exceeded. 

In  Vandalia  Levee  &  Drainage  Dist.  v. 
Vandalia  R.  Co.  247  111.  114,  93  N.  E.  53, 
under  a  constitutional  provision  granting 
the  legislature  authority  to  vest  the  cor- 
porate authorities  of  drainage  districts 
with  power  to  levy  special  assessments  for 
pertinent  purposes,  the  only  limitation  as 
to  assessable  property  being  that  the  prop- 
erty must  be  benefited  by  the  improvement, 
the  court  held  that  if  the  town  highways 
were  benefited  by  the  improvements,  they 
might  be  assessed  therefor:  such  assess- 
ments, however,  being  enforceable  against 
the  town,  and  not  against  the  property. 

In  Spring  Creek  Drainage  Dist.  v.  Elgin, 
J.  &  E.  R.  Co.  249  111.  260,  94  N.  E.  529,  an 
assessment  against  a  municipality  of  a  por- 
tion of  the  costs  of  certain  improvements  as 
benefits  to  its  streets  and  alleys  was  sus- 
tained by  virtue  of  a  statute,  amended  after 
the  assessment,  in  which  it  was  expressly 
provided  that  an  assessment  might  be  made 
against  a  citv  on  account  of  benefits  to  its 
streets  and  alleys  within  the  district. 

Thus,  an  assessment  for  benefits  to  a  pub- 
lic highway  was  sustained  against  a  county 
which  had  an  easement  in  the  highway,  in 
Cuming  County  v.  Bancroft  Drainage  Dist. 
90  Neb.  81,  13*2  N.  W.  927,  by  virtue  of  an 
act  in  which  it  was  provided  that  claims 
might  be  filed  against  a  county,  for  each 
tract  bonefitod,  and  a  further  provision  from 
which  the  court  deduced  the  implication  that 
it  was  the  purpose  of  the  legislature  that 
easements  iield  by  public  corporations 
should  bear  a  proportion  of  the  drainage 
district  expense. 

It  being  conceded  tliat  a  constitutional 
oxcnijition  of  ceniotcries  from  taxation  had 
no  reference  to  special  assessments  to  pay 
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Upon  the  refusal  of  the  fiscal  court  to  allow 
the  claim  or  any  part  of  it,  or  to  make  any 
provision  for  the  payment  of  any  part  of  it, 
this  suit  was  brought  by  the  city  against 
the  county  of  Montgomery  and  the  members 
of  the  fiscal  court;  the  prayer  of  the  peti- 
tion being  for  a  judgment  against  the  coun- 
ty for  the  amount  of  the  claim,  with  a  lien 
upon  the  property  and  for  a  mandamus 
against  the  members  of  the  fiscal  court  re- 
quiring them  as  a  court  to  provide  for  the 
payment  of  the  indebtedness.  The  county 
of  Montgomery  and  the  members  of  the 
fiscal  court  entered  a  general  demurrer  to 
the  petition,  which  was  sustained,  and,  de- 
clining to  plead  further,  the  petition  was 
dismissed,  and  the  city  prosecutes  this  ap- 
peaL 

Neither  in  the  lower  court  nor  on  this  ap- 
peal is  any  question  made  as  to  the  regu- 
larity of  any  of  the  proceedings  of  the 
council,  nor  is  the  amount  of  the  claim  ques- 


tioned. The  defense  of  the  county  and  the 
fiscal  court  is  rested  distinctly  on  the 
ground  that  the  city  authorities  were  with- 
out power  to  charge  the  county  with  the 
cost  of  the  improvement. 

Section  3572  of  the  Kentucky  Statutes, 
which  is  a  part  of  the  charter  of  fourth- 
class  cities,  provides  in  part:  "The  original 
construction  of  any  street,  road,  alley,  mar- 
ket place,  lane,  public  square  or  grounds, 
wharves,  levees,  or  avenue  may  be  improved 
by  grading,  macadamizing,  paving  with 
brick,  granite,  or  other  material,  curb  and 
gutter,  sidewalks  and  sewers,  as  may  be 
prescribed  in  the  specifications  and  ordi- 
nances, at  the  exclusive  cost  of  the  own- 
ers of  the  lots  and  parts  of  lots  or  land 
fronting  or  abutting  or  bordering  upon  the 
grounds  so  improved,  to  be  equally  appor- 
tioned by  the  board  of  council  according 
to  the  number  of  front  feet  owned  by  them 
respectively,  upon  the  petition  of  the  ma- 


the  cost  of  local  improvements,  and  it  being 
clear  from  charter  provisions  that  no  land 
within  a  district  benefited  was  intended  to 
be  exempt  from  liability  for  assessments, 
it  was  held  in  Mullins  v.  Mt.  St.  Mary's 
Cemetery  Asso.  239  Mo.  681,  144  S.  W.  109, 
that  the  land  was  not  freed  from  the  as- 
sessment by  a  statute  providing  that  "all 
burial  grounds  shall  be  exempt  from  attach- 
ment and  execution,"  since  it  was  apparent 
that  such  provision  had  no  reference  to 
special  executions  for  the  collection  of  as- 
sessments for  local  improvements. 

As  is  indicated  in  the  earlier  note  above 
mentioned,  it  was  held  in  Seattle  v.  Mt. 
Pleasant  Cemetery  Co.  59  Wash.  41,  109 
Pac.  1052,  Ann,  Cas.  1912a,  1047,  that  under 
a  statute  exempting  family  burial  lots  from 
"any  tax  whatever,"  the  privilege  included 
exemption  from  liability  for  special  assess- 
ments for  a  street  opening;  however  it  was 
held,  too,  that  under  a  statute  exempting 
public  burial  grounds  or  cemeteries  from 
"taxation,"  lands  owned  by  a  cemetery 
company  which  was  operated  for  profit  (as 
opposed  to  those  lands  conveyed  to  private 
owners)  were  liable  to  assessment. 

In  Union  Dale  Cemetery  Co.'s  Case,  227 
Pa.  1,  75  Atl.  835,  in  proceedings  to  assess 
the  cemetery  for  benefit  from  the  construc- 
tion of  a  sewer,  where  it  appeared  that 
immunity  therefrom  and  all  manner  of  tax- 
ation had  been  granted  by  charter,  it  was 
urged  unsuccessfully  that  subsequent  legis- 
lation providing  that  property  benefited  by 
improvements  should  be  assessed  revoked 
the  charter  exemption,  and  it  was  held  that 
the  assessment  might  not  be  made  by  virtue 
of  other  statutory  provision,  negative  in 
terms,  in  which  it  was  stipulated  that  places 
of  burial  not  used  or  held  for  profit  should 
not  be  subject  to  municipal  claims,  with 
certain  exceptions,  among  which  were 
sewer  claims. 

In  Pittsburg  v.  Calvary  Cemetery  Asso. 
44  Pa.  Super.  Ct.  289  (Re  Proctor  Alley, 
44  Pa.  Supor.  Ct.  239,  and  Re  Tabor  Street^ 
44  L.R.A.(N.S.) 


44  Pa.  Super.  Ct.  240,  were  determined  by 
this  case),  as  against  a  municipal  claim  for 
paving  a  roadway,  a  statute  conceded  ex- 
pressly to  exempt  places  of  burial  not  used 
or  held  for  private  or  corporate  profit,  from 
special  assessments,  was  upheld  as  constitu- 
tional. 

In  Re  Starr  Street,  73  Misc.  380,  131  N. 
Y.  Supp.  71,  wherein  objection  was  made  to 
the  confirmation  of  certain  benefit  assess- 
ments on  the  ground  that  the  exemption  of 
cemeteries  therefrom  operated  to  cast  an  un- 
due burden  on  other  property  within  the 
district,  the  court  remarked  that  the  legisla- 
ture, in  the  interest  of  the  public  at  large, 
had  exempted  "these  cemeteries"  from  local 
improvement  assessments,  and  that  the  mat- 
ter was  not  subject  to  question  in  this  case, 
citing  Re  New  York,  192  N.  Y.  459,  85 
N.  E.  755,  which  is  set  out  in  an  earlier 
note  in  18  L.R.A.(N.S.)  451. 

School  lands  exempt  from  taxation  were 
held  liable,  nevertheless,  to  special  assess- 
ments for  drainage  construction,  when  sold 
under  contract,  to  the  extent  of  the  interest 
of  the  purchaser  in  the  land,  the  right  of 
whom  to  a  deed  had  not  become  absolute. 
Morehouse  v.  Elkhorn  River  Drainage  Dist. 
90  Neb.  406,  133  N.  W.  446,  in  which  the 
court  said :  "If  the  conditions  were  different, 
and  it  was  found  by  the  legislature  that 
the  interests  of  the  state  were  substantially 
benefited,  it  is  to  be  presumed  that  the 
state  would  not  be  willing  to  accept  such 
benefits  without  sharing  in  the  burden,  and 
that,  if  necessary,  an  appropriation  would 
be  made  by  the  legislature  for  that  pur- 
pose." 

Prior  to  the  date  at  which  an  act  of 
Congress  subjected  government  lands  to 
liens  assessed  for  drainage  construction, 
land  entered  under  the  homestead  laws  was 
not  subject  to  Bpecial  assessment  for  drain- 
age, unless  final  proof  had  been  made.  State 
v.  Johnson,  111  Minn.  255,  126  N.  W.  1074. 

R.S.  N. 
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jority  of  the  property  owners  or  the  lots  or 
parts  of  lots  or  grounds  abutting  or  border- 
ing upon  the  ground  to  be  improved.  .  .  ." 
Other  related  sections  of  the  statute  pro- 
vide that  the  cost  of  the  improvement  shall 
be  a  lien  upon  the  property,  and  describe 
the  manner  of  its  enforcement;  but  we  do 
not  find  in  the  statute  any  authority  for 
taking  a  personal  judgment  against  the 
property  owner  for  the  cost  of  the  improve- 
ment, the  sole  remedy  being  against  the 
property  itself,  upon  which  the  improve- 
ment is  a  lien.  This  was  expressly  ruled  in 
Catlettsburg  v.  Self,  116  Ky.  669,  74  S. 
W.  1064,  where  the  court  said:  "When 
the  city  directs,  as  it  may,  that  such  im- 
provement be  made  at  the  exclusive  cost  of 
the  abutting  property,  and  the  statute  re- 
quires it  to  be  borne  in  such  event  exclu- 
sively by  the  abutting  property,  the  liabili- 
ty for  the  cost  of  the  improvement  is  in  no 
sense  a  personal  one  upon  the  city.  The 
contractor  must  look  alone  to  the  property 
designated  by  the  ordinance  directing  the 
improvement,  for  pay  for  his  work  and  ma- 
terials. Gosnell  v.  Louisville,  104  Ky.  201, 
46  S.  W.  722;  Becker  v.  Henderson,  100  Ky. 
460,  38  S.  W.  857."  To  the  same  effect  is 
Adams  v.  Ashland,  26  Ky.  L.  Kep.  184,  80 
S.  W.  1105. 

We  may  also  observe  that  §  170  of  the 
Constitution,  and  §  4026  of  the  Kentucky 
Statutes,  enacted  in  pursuance  thereof,  pro- 
viding that  "public  property  used  for  pub- 
lic purposes"  shall  be  exempt  from  taxation 
does  not  apply  to  special  assessments  like 
the  one  here  in  question.  This  constitu- 
tional and  statutory  exemption  from  taxa- 
tion only  refers  to  general  ad  valorem  or 
property  taxes  that  may  be  levied  by  the 
state,  city,  county,  or  taxing  district  under 
authority  of  law.  We  have  so  ruled  in  Hag- 
er  v.  Cast,  119  Ky.  602,  84  S.  W.  656; 
Zable  V.  Louisville  Baptist  Orphans'  Home, 
92  Ky.  89,  13  L.R.A.  668,  17  S.  W.  212; 
Gosnell  v.  Louisville,  104  Ky.  201,  46  S,  W. 
722. 

We  may  further  observe  that  it  is  admit- 
ted by  the  city  that  the  fiscal  court  of  Mont- 
gomery county  did  not  authorize  the  mak- 
ing of  the  improvement,  or  in  any  manner 
obligate  itself  to  pay  the  cost  thereof. 

With  these  preliminary  matters  out  of 
the  way,  two  questions  are  presented  by  the 
record  for  our  decision:  (1)  Can  the 
property  of  the  county  used  for  public  pur- 
poses be  subjected  to  the  payment  of  the 
cost  of  the  improvement?  (2)  If  not,  can 
the  fiscal  court  be  compelled  by  mandamue 
to  provide  a  means  by  which  it  may  be 
paid?  The  first  of  these  questions  may  be 
readily  answered  in  the  negative.  There  is  j 
no  statute  authorizing  or  permitting  this  to  I 
be  done,  and  we  know  of  no  authority  that 
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would  justify  it.  On  the  contrary,  it  is  well 
established  in  this  state,  as  indeed  it  is 
everywhere,  that  public  property  used  for 
public  purposes,  in  the  absence  of  express 
constitutional  or  legislative  authority,  can- 
not be  sold  to  satisfy  a  debt  of  any  kind. 
Roe  V.  Scanlan,  98  Ky.  24,  32  S.  W.  216; 
Noonan  v.  Hastings,  101  Ky.  312,  72  Am. 
St.  Rep.  419,  41  S.  W.  32;  Allen  County 
V.  United  States  Fidelity  &  G.  Co.  122  Ky. 
825,  93  S.  W.  44. 

This  brings  us  to  a  consideration  of  the 
question  whether  or  not  the  fiscal  court  of 
Montgomery  county  can  be  compelled  by 
mandamus  to  provide  for  the  payment  of 
the  cost  of  this  improvement.  It  is  said  by 
Judge  Freeman  in  the  note  to  Franklin 
County  V.  Ottawa,  33  Am.  St.  Rep.  396, 
that,  "upon  the  question  as  to  the  power  of 
a  municipality  to  levy  and  collect  an  as- 
sessment, as  distinguished  from  a  tax 
against  public  property,  or  property  ex- 
empted by  law  from  taxation  generally,  in 
cases  when  such  assessment  is  made  for  the 
purpose  of  paying  for  a  work  of  local  im- 
provement, as  the  grading  of  a  street,  the 
laying  of  a  sewer,  or  the  like,  the  authori- 
ties are  in  great  conflict,  and  perhaps  about 
equally  divided." 

In  Adams  County  ▼.  Quincy,  130  111.  566, 
6  L.R.A.  155,  22  N.  E.  624,  the  aupreme 
court  of  Illinois  ruled  that  where  the  city 
improved  the  streets  abutting  upon  prop- 
er^ owned  by  the  county,  and  on  which  its 
courthouse  and  public  buildings  were  sit- 
uated, it  might  compel  the  county  authori- 
ties to  appropriate  funds  to  pay  for  the  cost 
of  the  Improvement.  This  decision  was  put 
upon  the  ground  that,  in  the  absenoe  of  a 
statute  exempting  public  property  from  the 
payment  of  a  special  tax  levied  for  improve- 
ment, the  county  that  owned  the  public 
property  must  pay  for  the  improvement,  al- 
though there  was  no  statute  expressly  au- 
thorizing the  burden  to  be  put  upon  the 
county  by  the  city. 

In  Edwards  &  W.  Constr.  Co.  v.  Jasper 
County,  117  Iowa,  366,  94  Am.  St.  Rep.  301, 
90  N.  W.  1006,  the  Iowa  court,  in  holding 
that,  as  there  was  no  statute  exempting 
from  special  assessment  the  property  of  a 
county  occupied  by  its  courthouse  and  pub- 
lic buildings,  a  city  in  which  it  was  situ- 
ated had  the  right  to  tax  it  as  other  prop- 
erty, and  compel  the  county  authorities  to 
pay  the  .cost  of  the  improvement,  said: 
"There  is  no  reason  why  the  county,  the 
city,  or  the  school  district  should  not  pay 
for  the  benefits  received  by  it  the  same  as 
any  other  property  owner.  Of  course,  their 
property  may  not  be  sold;  but  there  is  no 
reason  why  the  amount  of  the  tax  should 
not  be  paid  out  of  the  treasuries  of  these 
institutions,   and,   if  the  governing  bodies 
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fail  to  make  payment,  mandamus  will  lie 
to  compel  tliem  to  do  so.  A  county  should, 
in  our  judgment,  provide  sidewalks  in  front 
of  its  property,  and,  when  the  city  orders, 
pay  its  proportion  of  the  cost  of  paving 
the  streets." 

In  Franklin  County  v.  Ottawa,  49  Kan. 
747,  33  Am.  St  Rep.  396,  31  Pac.  788,  the 
Kansas  supreme  court  likewise  held  that, 
as  the  statute  did  not  exempt  the  property 
of  the  county  from  the  payment  of  a  street 
improvement  tax,  the  county  should  be  re- 
quired to  pay  its  proportion  of  the  tax  as 
any  other  property  owner,  saying:  "There 
is  no  exemption  in  the  statute  of  a  court- 
house or  other  public  grounds.  Streets 
and  sidewalks  in  front  of  or  around  a 
courthouse  square  or  other  public  grounds 
should  be  kept  in  as  safe  condition  by  the 
citT  as  other  streets  and  sidewalks.     It  is 

m 

not  just  that  the  other  abutting  lot  own- 
ers pay  the  special  assessments  intended 
to  improve  or  benefit  the  courthouse  square. 
It  is  certainly  unfair  that  the  taxpayers 
of  the  city  should  pay  for  all  the  special 
improvements  beneficial  to  the  courthouse 
square,  when  all  the  taxpayers  of  the  coun- 
ty are  equally  interested  therein." 

On  the  other  side  of  this  question  we  find 
the  Massachusetts  court,  in  Worcester 
County  V.  Worcester,  116  Mass.  193,  17  Am. 
Rep.  159,  laying  down  the  rule  that  prop- 
erty of  the  county  cannot  be  charged  with 
the  cost  of  a  street  improvement;  the  court 
saying:  "Its  property  constitutes  one  of 
the  instrumentalities  by  which  it  performs 
its  functions.  As  every  tax  would  to  a  cer- 
tain extent  diminish  its  capacity  and  abili- 
ty, we  should  be  unwilling  to  hold  that  such 
property  was  subject  to  taxation  in  any 
form,  unless  it  were  made  so  by  express 
enactment,  or  by  clear  implication.  This 
property  of  the  petitioners  is  not,  indeed,  in 
the  legal  form,  the  property  of  the  common 
wealth,  but  the  authority  by  which  the 
county  holds  it  is  derived  from  the  statutes 
by  which  the  duty  is  imposed  upon  the  vari- 
ous counties  of  providing  suitable  court- 
houses, jails,  and  houses  of  correction.  .  .  . 
When  thus  provided,  such  estates,  although 
held  by  the  counties,  are  so  held  for  the 
uses  and  purposes  of  the  commonwealth, 
are  essential  to  the  administration  of  the 
executive  and  judicial  duties  of  its  govern- 
ment, and  are  not  to  be  deemed  subject  to 
taxation  in  any  form,  unless  the  intent  of 
the  legislature  to  render  them  so  clearly 
tppears."  In  Board  of  Improvement  v. 
School  Dist.  56  Ark.  354,  16  L.R.A.  418,  35 
Am.  St.  Rep.  108,  19  S.  W.  969,  a  like  con- 
elusion  was  reached;  also  in  La  Grange 
?.  Troup  County,  132  Ga.  384,  64  S,  E.  267, 
16  Ann.   Cas.  885. 

In  Big  Rapids  v.  Mecosta  County,  99 
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Mich.  351,  58  N.  W.  358,  in  denying  the 
power  of  the  city  to  burden  a  county  with* 
the  cost  of  special  improvement  abutting 
on  the  property  of  the  county  used  for  pub- 
lic purposes,  the  Michigan  court  said: 
"Whenever  the  taxing  power  seeks  to  im- 
pose a  tax  upon  such  property,  it  must  be 
able  to  point  to  legislative  or  constitutional 
authority." 

In  Clinton  v.  Henry  County,  116  Mo.  557, 
37  Am.  St.  Rep.  415,  22  S.  W.  494,  in  hold- 
ing the  property  of  the  county  used  for 
public  purposes  to  be  exempt  from  a  special 
improvement  tax  imposed  by  the  city,  the 
court  said:  "The  property  here  in  ques- 
tion is  strictly  public  property,  and,  on 
well-settled  principles  of  law,  cannot  be 
held  liable  for  these  local  improvement  as- 
sessments until  the  legislature  so  says  in 
clear  terms  or  by  necessary  implication, 
and  that  it  has  not  done  by  the  statute  re- 
lating to  cities  of  the  third  class.  There; 
is  much  merit  in  the  argument  that  the 
public,  the  beneficial  owner  of  the  court- 
house property,  ought,  as  a  matter  of  fair- 
ness, to  bear  a  part  of  the  cost  of  improving 
the  streets,  but  the  argument  addresses  it- 
self to  the  legislature." 

There  are  many  other  cases  that  might 
be  cited  on  both  sides  of  this  question,  but 
the  ones  to  which  we  have  called  attention 
are  sufiicient  to  illustrate  the  irreconcil- 
able conflict  in  the  opinions. 

Coming  now  to  notice  what  this  court 
has  said  upon  the  subject,  although  there 
is  no  case  directly  in  point,  we  find  sev- 
eral in  which  the  reasoning  leads  to  the 
conclusion  that  public  property  used  for 
public  purposes  cannot  be  charged  with 
the  cost  of  special  improvements  in  the 
absence  of  a  statute  expressly  authorizing 
the  imposition  of  the  tax. 

In  Louisville  v.  Leatherman,  99*Ky.  213, 
35  S.  W.  625,  the  question  before  the  court 
was,  could  public  school  property  be  sub- 
jected to  the  payment  of  an  assessment  for 
the  original  construction  of  the  street,  and 
the  court  held  that  it  could  not  be,  putting 
its-  decision,  however,  upon  the  ground  that, 
as  the  Constitution  provided  for  a  common 
school  system,  and  the  creation  of  a  fund 
to  maintain  it,  no  part  of  this  fund  could 
be  appropriated  to  any  other  purpose. 

In  Louisville  v.  McNaughten,  19  Ky.  L. 
Rep.  1695,  44  S.  W.  380,  it  was  sought  to 
charge  the  Louisville  Industrial  School  of 
Reform,  a  public  city  institution,  with  the 
cost  of  a  street  improvement.  In  holding 
that  this  could  not  be  done,  the  court  said: 
"It  further  appears  that  this  industrial 
school  of  reform  was  created  or  organized 
under  a  special  act  of  the  legislature,  and 
has  ever  since  been  used  as  one  of  the 
agencies  of  the  state  or  of  the  city  for  the 
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J}enefit  of  objects  properly  within  tte  care 
or  protection  of  the  public,  and  is  practi- 
cally one  of  the  arms  or  agents  of  the 
state,  discharging  one  of  the  functions  prop- 
erly belonging  to  the  state  government  and 
it  would  seem  unreasonable  and  coxftrary 
to  the  general  principles  of  law  to  re- 
quire one  government  agency  to  pay  for  the 
support  or  benefit  of  another." 

In  Kentucky  Inst.  v.  Louisville,  123  Ky. 
767,  8  L.R.A.(N.S.)  563,  07  S.  W.  402,  the 
city  souglit  to  require  the  institution,  which 
was  an  agency  of  the  state,  to  provide  fire 
escapes.  In  holding  that  the  city,  in  the 
exercise  of  its  police  power,  could  not  re- 
quire  the  establishment  of  the  fire  escapes, 
the  court,  in  the  course  of  the  opinion, 
said:  "The  courthouse  in  the  city  of  Louis- 
ville, which  belongs  to  Jefferson  county, 
also  an  arm  of  the  state  government,  and 
the  customhouse,  which  belongs  to  the  Fed- 
eral government,  are  both  included  in  the 
class  described  by  this  ordinance.  It  is 
not  contended  that  the  ordinance  applies  to 
them,  though.  It  is  said  of  the  latter  that 
the  state  had  ceded  to  the  Federal  govern- 
ment the  jurisdiction  of  that  building, 
whilst  as  to  the  courthouse  it  has  been  held, 
it  is  said,  that  a  county  cannot  be  sued  for 
any  purpose  unless  the  authority  be  ex- 
pressly given  by  statute.  But  both  the  cus- 
tomhouse and  the  courthouse  are  exempt 
from  the  effect  of  the  ordinance  for  the  ad- 
ditional reason,  and  a  sufficient  one  we 
think,  that  the  state,  as  to  the  courthouse, 
has  given  the  control  and  management  of 
it  to  a  different  set  of  public  officials,  and 
by  cession  to  the  Federal  government  has 
likewise  left  it  to  that  government  to  con- 
trol its  building.  The  principle  is  that  the 
state,  w^hen  creating  municipal  governments, 
does  not  .cede  to  them  any  control  of  the 
state's  property  situated  within  them,  nor 
over  any  property  wliich  the  state  has  au- 
thorized another  body  or  power  to  control. 
The  municipal  government  is  but  an  agent 
of  the  state,  not  an  independent  body.  It 
governs  in  the  limited  manner  and  territory 
that  is  expressly  or  by  necessary  implica- 
tion granted  to  it  by  the  state." 

In  these  opinions  the  power  of  the  state 
to  create  separate,  distinct  governmental 
agencies  free  from  the  control  and  super- 
vision of  other  governmental  agencies, 
each  acting  independently  of  the  other  un- 
less otherwise  provided,  is  recognized.  And 
arising  out  of  this  distinction,  and  the 
separate  rights  incident  to  it,  we  may  de- 
duce the  principle  that  one  governmental 
agency  of  the  state  cannot  impose  any  bur- 
den upon  another  governmental  agency  of 
the  state,  in  the  absence  of  express  authority 
from  the  state  to  do  so.  It  is  not  so  much 
a  question  of  the  exemption  of  one  govern- 
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mental  agency  from  the  control  of  another, 
as  it  is  a  lack  of  power  upon  the  part  of 
one  to  interfere  with  the  concerns  of  the 
other  without  express  authority  so  to  do. 

The  city  of  Mt.  Sterling  and  the  county 
of  Montgomery  are  each  creatures  of  the 
state.  They  were  established  by  it,  and  in- 
vested by  it  with  such  power  and  authority 
as  might  enable  them  to  administer  the 
share  of  governmental  power  committed  to 
their  care.  Each  in  its  way,  within  its  lim- 
itations, performs  in  the  sphere  set  apart 
to  it  the  duties  for  which  it  was  created; 
but  it  was  not  contemplated  that  either 
should  take  from  the  other  any  part  of  its 
governmental  authority  by  virtue  of  any  im- 
plied power. 

We  do  not,  of  course,  doubt  that  the  state 
might  have  conferred  on  the  city  the  au- 
thority here  sought  to  be  asserted,  and 
which  involves  the  right  of  the  city  to  bur- 
den without  its  consent  the  county  with  a 
debt;  but  the  question  is:  Did  the  state 
grant  this  power  to  the  cityT  That  it  did 
not  do  so  by  express  grant  is  clear,  and  we 
think  it  does  not  follow  as  an  incidental 
or  implied  power  from  the  powers  granted. 
The  rule  that  certain  things  follow  as  a 
necessary  implication  from  those  granted, 
that  is  freely  applied  in  the  administration 
of  the  affairs  of  municipal  government  in 
dealing  with  individuals  or  the  public  gen- 
erally, should  not  be  applied  in  its  deal- 
ing with  another  separate  distinct  agency 
of  the  state.  The  city  and  the  county 
must  be  presumed  to  retain  each  to  itself 
the  exclusive  power  to  incur  indebtedness 
and  raise  money  by  taxation,  and  it  is 
not  to  be  inferred  that  it  was  intended 
to  transfer  to  the  city  a  part  of  the  gov- 
ernmental power  of  the  county  that  carried 
with  it  the  right  to  raise  money  by  taxa- 
tion from  the  people  of  the  county. 

We  are  inferred  by  counsel  for  appellant 
to  the  case  of  Hager  v.  Gast,  119  Ky.  602, 
84  S.  W.  556,  as  supporting  the  proposition 
that  the  county  should  be  required  to  pay 
the  cost  of  this  improvement.  But  tiiat 
case  does  not  go  this  far.  It  appears  from 
the  opinion  that  the  city  of  Louisville  im- 
proved streets  adjoining  property  occupied 
by  the  Kentucky  Institute  for  the  Blind,  a 
public  state  institution,  and  brought  a  suit 
against  the  state  to  recover  the  co^  of  the 
improvement.  This  suit  was  defended  by 
the  state  upon  several  grounds,  one  of  them 
being  that  the  city  had  no  right  to  impose 
a  burden  upon  another  agency  of  the  state 
for  street  improvement.  But  we  held  that 
the  state  must  pay  the  claim  of  the  city 
because  the  statute  expressly  provided  that 
any  property  situated  in  the  city,  owned 
by  the  state  or  held  in  trust  by  it  for  pub- 
lic use,  should  bear  its  proportionate  cost 
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of  public  improYements  the  same  as  other 
property   owners;    and   further   provided   a 
method  by  which  the  cost  of  the  improve- 
ment might  be  collected.     It  will  thus  be 
seen  that  in  the  Hager  Case  there  was  ex- 
press authority  granted  to  charge  the  other 
agency  with  the  cost  of  the  improvement. 
The  case  of  Allen  County  v.  United  States 
Fidelity  k  G.  Co.  122  Ky.  825,  93  S.  W.  44, 
is  also  relied  on.    In  that  case  we  held  that 
a  county  that  had  made  a  contract  for  the 
erection  of  a  courthouse  must  pay  the  la- 
borers   and    materialmen    who    performed 
work  and  furnished  material  in  the  erection 
of  the  building;  but  this  case  proceeded  al- 
t)«*i*ther  upon  the  theory  that  the  county 
had  authority  to  enter  into  a  contract  for 
the  erection  of  the  courthouse,  and  the  au- 
thority to  raise  money  by  taxation  to  pay 
the   cost   of   the   improvement,   and   there- 
fore could  not  relieve  itself  from  liability 
to  the  people  who  did  the  work  merely  be- 
cause they  could  not  enforce  their  liens  by 
a  sale  of  the  property. 

Upon  the  whole  case,  our  conclusion  is 
that,  in  the  absence  of  express  authority 
conferred  by  the  statute,  one  public  agency 
of  the  state  cannot  impose  burdens  in  the 
way  of  indebtedness  upon  another  public 
agency  of  the  state  without  its  consent,  and 
therefore  the  judgment  of  the  lower  court 
is  affirmed. 

Turner,  J.,  not  sitting. 


MARTIiAND  COURT  OP  APPEAIjS. 

JESSE   ROSENSTEIN   et  al.,   Trading  as 
Roaenstein  Piano  Company,  Appts., 

v. 

CHARLES  F.  ZENTZ. 

(  —  Md.  —  ,  85  Atl.  675.) 

Injnnctlon  —  against  breach  off  con- 
tract for  serrice  —  negative  cove- 
nants. 

Injunction  will  not  lie  to  prevent  viola- 
tion of  a  contract  by  a  salesman  to  render 
service  to  the  other  contracting  party  for 
a  specified  time,  and  not  engage  with  a 
business  competitor  during  that  time,  if  the 
duties  to  be  performed  by  him  were  not 
unique  or  extraordinary,  although  he  had 
'Hhe  particular  run  of  a  class  of  trade," 
and  he  may  have  gained  some  experience 
and  knowledge  in  the  business  during  his 
employment  imder  the  contract. 

(November  13,  1912.) 

Note.— As  to  the  right  to  enjoin  one  from 
nitering  another's  employment,  see  note  to 
Kur*»ka  Ijaundry  Co.  v.  Long,  35  L.R.A. 
■  \.^. )  119,  and  references  therein  to  otltcr 
^His  on  the  subject.  And  poo  Empire 
Steam  Laundrv  Co.  v.  Lozier,  post,  — . 
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APPEAL  by  plaintiflFs  from  a  decree  of 
the  Circuit  Court  of  Baltimore  City 
sustaining  a  demurrer  to  and  dismissing  a 
bill  filed  to  restrain  defendant  from  engag- 
ing in  the  occupation  of  salesman  and  col- 
lector in  connection  with  pianos  and  other 
musical  instruments.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Augustus  C.  Binswanger,  for  ap- 
pellants. 

Equity  has  jurisdiction,  and  will  intervene 
to  require  the  appellee  to  perform  the  nega- 
tive stipulations  not  to  engage  or  be  con- 
cerned in  the  piano  business  himself,  or  as 
employee,  during  the  period  of  one  year, 
with  any  other  person  other  than  the  appel- 
lants, either  as  competitor  or  as  employee 
of  a  competitor  in  any  other  line  of  busi- 
ness or  in  a  similar  line  of  employment. 

Burton  v.  Marshall,  4  Gill,  487,  46  Am. 
Dec.  171;  Equitable  Gaslight  Co.  v.  Bait. 
Coal  Tar  &  Mfg.  Co.  63  Md.  300;  Hahn  v. 
Concordia  Soc.  42  Md.  460;  Guerand  ▼. 
Dandelet,  32  Md.  561,  3  Am.  Rep.  164. 

Mr.  Israel  B.  Brodle,  for  appellee: 

Appellee  cannot  be  enjoined  on  the 
ground  of  implied  covenant  not  to  engage  in 
similar  business. 

Guerand  v.  Dandelet,  32  Md.  561,  3  Am. 
Rep.  164. 

Appellee's  negative  covenant  not  to  engage 
as  salesman  of  musical  instruments  should 
not  be  specifically  enforced. 

Ibid.  Brown  v.  Benzinger,  —  Md.  — ,  84 
Atl.  79;  Eureka  Laundry  Co.  v.  Long,  146 
Wis.  205,  35  L.R,A.(N.S.)  119,  131  N.  W. 
412;  Cahill  v.  Madison,  94  111.  App.  220; 
Osius  V.  Hinchman,  160  Mich.  606,  16  L.R.A. 
(N.S.)  393,  114  N.  W.  402;  McCall  Co.  v. 
Wright,  198  N.  Y.  143,  31  L.R.A. (N.S.)  258, 
91  N.  E.  616;  Wm.  Rogers  Mfg.  Co.  v. 
Rogers,  68  Conn.  366,  7  L.R.A.  779,  18  Am. 
St.  Rep.  278,  20  Atl.  467;  Grand  Union  Tea 
Co.  V.  Lewitsky,  153  Mich.  250,  116  N.  W. 
1090;  1  Joyce,  Injunctions,  §  452;  Dock- 
stader  v.  Reed,  121  App.  Div.  846,  106  N. 
Y.  Supp.  795;  W.  J.  Johnston  Co.  v.  Hunt, 
66  Hun,  506,  21  N.  Y.  Supp.  314;  E.  Jaccard 
Jewelry  Co.  v.  O'Brien,  70  Mo.  App.  432; 
Simms  v.  Burnette,  66  Fla.  702,  16  L.R.A. 
(N.S.)  389,  127  Am.  St.  Rep.  201,  46  So. 
90,  15  Ann.  Cas.  691 ;  22  Cyc.  857 ;  H.  W. 
Gossard  Co.  v.  Crosby,  132  Iowa,  166,  6 
L.R.A. (N.S.)  1115,  109  N.  W.  483;  Co- 
lumbia  College  v.  Tunberg,  64  Wash.  19, 
116  Pac.  280;  Sternberg  v.  O'Brien,  48  N. 
J.  Eq.  371,  22  Atl.  348;  Carter  v.  Ferguson, 
68  Hun,  669,  12  N.  Y.  Supp.  680;  Kessler 
V.  Chappelle,  73  App.  Div.  447,  77  N.  Y. 
Supp.  285;  Strowhridge  Lithographic  Co. 
V.  Crane,  20  N.  Y.  Civ.  Proc.  Rep.  15,  12 
N.  Y.  Supp,  834;  Hammond  v.  Georgian  Co. 
133  Ga.  2,  65  S.  E.  124;  Burney  v.  Ryle,  91 
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Ga.  703,  17  S.  E.  986;  DePol  t.  Soblke,  7 
Robt.  280. 

Pattlson,  J.,  delivered  the  opinion  of  tlie 
court: 

The  appellee,  defendant  below,  entered  into 
a  written  agreement  with  the  appellants, 
dated  March  11,  1012,  by  which  he  was  to 
enter  into  the  services  of  the  appellants, 
who  were  engaged  in  the  sale  of  pianos  and 
other  musical  instruments,  for  the  period 
of  one  year  from  the  date  of  the  agreement. 
His  employment,  as  expressed  in  the  con- 
tract, was  to  embrace  tlie  states  of  Mary- 
land and  Virginia  and  the  District  of  Colum- 
bia, and  his  duties  were  those  of  salesman, 
collector,  and  general  utility  man,  and  he 
was  to  devote  the  whole  of  his  time  to  the 
performance  of  such  duties.  In  the  agree- 
ment is  found  the  negative  covenant  that  ''he 
will  not  enter  into  any  contract  or  employ- 
ment, or  be  in  any  way  interested  or  con- 
nected, with  anyone  other  than  the  said  mer- 
chants, in  said  territory,  during  said  period 
of  one  year,  in  similar  employment,"  etc. 
The  contract  or  agreement  contained  the 
further  provision  that  "the  services  of  said 
salesman  are  engaged  during  the  working 
hours  of  the  day  and  when  necessary  during 
the  night."  His  compensation  named  there- 
in was  $15  per  week,  payable  weekly,  from 
the  commencement  of  his  services,  account- 
ing from  March  16,  1912. 

The  bill  of  the  appellants,  filed  on  March 
13,  1912,  charges  that  the  said  defendant 
subsequent  to  2  o'clock  on  March  9,  1912, 
the  time  when  the  contract  between  the 
plaintiffs  and  defendant  is  said  by  the  plain- 
tiffs to  have  been  executed,  entered  into  a 
written  contract  of  employment  with  the 
Hub  Piano  Company,  and  at  the  time  of 
entering  into  this  contract,  and  prior  to  the 
signing  of  it,  the  contract  previously  made 
with  them  by  the  defendant  was  exhibited  to 
the  members  of  the  firm  of  the  Hub  Piano 
Company.  And  they  further  charge  that  at 
the  time  of  the  filing  of  their  bill,  the  de- 
fendant was  in  the  employ  of  the  Hub  Piano 
Company  in  breach  of  the  covenants  contain- 
ed in  their  written  contract  with  him,  and 
"in  fraud  of  their  rights"  thereunder.  The 
bill  further  discloses  that  prior  to  the  15th 
day  of  February,  1912,  the  plaintiffs,  with 
Rachel  Rosenstein  and  the  members  of  the 
firm  thereafter  composing  the  firm  of  the 
Hub  Piano  Company,  were  conducting  de- 
partment stores  in  the  city  of  Baltimore  un- 
der the  firm  name  of  L.  Rosenstein  &  Sons, 
and  that  the  plaintiffs,  with  the  members  of 
the  firm  of  the  Hub  Piano  Company,  as 
thereafter  formed,  also  conducted  a  piano 
and  musical  instruments  business  in  said 
city  under  the  firm  name  of  Rosenstein  & 
Brothers.  The  differences  and  disagreements 
44  L.RA.(N.6.) 


as  to  the  conduct  of  tlie  business  arose 
among  the  different  members  of  the  firms 
as  they  then  existed.  These  differences  and 
disagreements  were  submitted  to  arbitration, 
and  by  the  award  it  was  provided  that  tlic 
piano  business  and  piano  accounts  of  the 
firm  were  to  be  sold  and  disposed  of  to 
such  member  or  members  of  the  firms  who 
would  pay  the  most  therefor,  and,  when 
sold,  the  purchaser  or  purchasers  should  be 
entitled  to  the  good  will  of  said  firms  in  so 
far  as  the  same  related  to  the  piano  busi- 
ness, and  the  unsuccessful  bidders  and  mem- 
bers of  the  old  firm  not  among  the  purchas- 
ers were  not  to  deal  or  attempt  to  deal  with 
any  of  the  existing  customers  of  the  said 
firms,  either  directly  or  indirectly,  nor  were 
they  in  any  manner  to  seek  to  supplant  with 
other  musical  instruments  the  instruments 
at  that  time  held  by  the  customers  of  the 
old  firms.  Under  these  provisions  of  the 
award,  the  plaintiffs  became  the  purchasers 
of  the  piano  business  and  the  piano  accounts 
of  said  firm.  The  defendant  was  in  the  em- 
ploy of  the  old  firm  at  the  time  of  its  dis- 
solution, and,  as  alleged  in  the  bill,  "had  the 
particular  run  of  a  class  of  trade  in  the  em- 
ploy of  the  said  two  firms." 

The  prayer  of  the  bill  asks  that  the  de- 
fendant be  restrained  from  engaging,  either 
directly  or  indirectly,  at  any  time  within  one 
year  from  March  11,  1912,  within  the  terri- 
tory heretofore  mentioned,  as  salesman,  col- 
lector, and  general  utility  man  in  and  about 
the  piano  or  other  musical  instrument  busi- 
ness. A  preliminary  injunction  was  issued 
as  prayed,  and  a  demurrer  to  the  bill  was 
thereafter  filed.  By  an  order  of  court  passed 
on  the  8th  day  of  April,  1912,  the  pre- 
liminary injunction  was  dissolved,  the  de- 
murrer to  the  bill  sustained,  and  the  bill 
dismissed.  It  is  from  this  order  that  this 
appeal  is  taken. 

We  have  been  referred  to  no  case  in  Mary- 
land, nor  have  we  been  able  to  find  one, 
where  the  law  applicable  to  the  facts  of  this 
case  has  been  stated.  The  first  case  before 
this  court  where  an  attempt  was  made  to 
restrain  an  employee  under  a  contract  for 
personal  services,  from  rendering  service  to 
another  in  violation  of  such  contract,  was 
the  case  of  Burton  v.  Marshall,  4  Gill,  487, 
45  Am.  Dec.  171.  In  that  case  Charles  Burke 
made  a  contract  for  and  on  behalf  of  his 
wife  that  she  should  perform  at  the  HoUi- 
day  Street  Theater,  Baltimore,  Maryland,  of 
which  the  appellant  was  the  manager,  for 
the  period  of  time  and  at  the  salary  therein 
named.  There  was  no  negative  covenant 
in  the  contract  that  she  should  not  during 
that  time  perform  at  any  other  theater.  As 
alleged  in  the  bill  of  the  appellants,  in  vio- 
1  at  ion  of  her  contract,  the  husband  refused 
to  permit  his  wife  to  perform  at  said  thea- 
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ter,  and  engaged  her  services  to  a  rival  com- 
panj,  of  which    Burton   was   the  manager. 
The  bill  also  discloses  that  the  complainant 
had  brought   an   action   at  law   to  recover 
damages  because  of  the  breach  of  the  con- 
tract.   The  prayer  of  the  bill  asked,  among 
other  things,   that  Margaret   Burke  be  re- 
strained from  performing  as  an  actress  in 
any  other  theatrical  corps  during  the  con- 
tinuance of  said  contract,  etc.   This  court  in 
that  case  held  that  the   injunction  should 
have  been  refused  because  oppressive  when 
considered  in  connection  with  the  suit  at  law 
then  pending,  saying:  "Equity  will  not  lis- 
ten to  a  complainant  who  thus  presents  him- 
self for  relief,  until  he  makes  his  election 
in  which  court  he  desires  to  proceed  in  pur- 
suit of  his   rights,   and   has   dismissed,   or 
agreed   to   dismiss,   his   proceedings   in   the 
other."     This  court  in  its  opinion   in  that 
case  referred  to  the  oases  of  Kemble  v.  Kean, 
6  Sim.  333,  and  Kimberley  v.  Jennings,  6 
Sim.  340,  5  L.  J.  Ch.  N.  S.  115.     In  those 
cases  the  contracts  were  for  personal  serv- 
ices, and  each  contained  an  affirmative  and 
a  negative  covenant.     The  court  was  asked 
to   restrain   the   employee    from    rendering 
services  to  one  other  than  the  plaintiff  in 
violation  of  his  contract  with  the  plaintiff. 
The  court  there  held  that  it  could  not  en- 
force the  positive  part  of  the  contract,  and 
therefore  it  would  not  restrain  by  injunction 
a  breach  of  the  negative  part.    The  court,  in 
its  reference  to  these  cases,  did  not  approve 
or  disapprove  of  the  principle  of  law  laid 
down  in  them,  but  simply  said:   "If  these 
cases  are  to  be  regarded  as  of  any  authority, 
upon  what  principle  could  the  complainant, 
under  a  contract  affirmative  in  all  its  pro- 
visions,  and  the  execution  of  which  could 
not  be  specifically  enforced,  ask  a  court  of 
equity,  in  eiTcct,  to  ingraft  upon  it  a  nega- 
tive stipulation,  the  breach  whereof  was  to 
be  restrained   by    injunction,   as   if   it  had 
formed  a  part  of  the  written  agreement  of 
the  parties?" 

The  next  case  we  find  in  this  court  involv- 
ing the  right  under  a  contract  for  personal 
services  to  restrain  the  violation  of  the 
covenants  therein  is  that  of  Hahn  v.  Con- 
cordia Soc.  42  Md.  460,  which,  unlike  the 
case  of  Burton  v.  Marshall,  contained  an  ex- 
press n^ative  stipulation  that  the  defendant 
would  not  do  that  which  the  injunction  pro- 
hibited him  from  doing.  By  the  agreement 
in  the  case  of  Hahn  v.  Concordia  Soc.  the  ap- 
pellees engaged  the  defendant,  an  actor,  for 
the  time  therein  mentioned,  at  a  monthly 
salary,  aud  he  was  not  during  the  time  for 
which  he  was  employed  to  act  in  any  other 
theater  without  the  express  permission,  in 
writing,  from  the  appellees.  The  agreement 
also  contained  the  stipulation  to  the  effect 
that,  if  the  defendant  should  break  it,  that  1 
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he  should  pay  to  the  appellees  a  convention- 
al fine  of  $200,  which  sum  was  to  be  for- 
feited in  any  violation  of  the  contract,  and 
required  no  legal  proceedings  for  its  execu- 
tion.    The  court,  after  briefly  alluding  to 
the  decision  in  the  case  of  Kemble  v.  Kean, 
referred   to   and   quoted   from   the   case  of 
Lumley  v.  Wagner,  1  De  G.  M.  &  G.  604, 
21  L.  J.  Ch.  N.  S.  898,  16  Jur.  871,  6  Eng. 
Rul.  Cas.  652,  which  expressly  overrules  the 
cases  of  Kemble  v.'  Kean  and  Kimberley  v. 
Jennings,  and  which  was  decided  after  the 
case  of  Burton  v.  Marshall.     This  court,  in 
speaking  of  the  case  of  Lumley  v.  Wagner, 
said:     "By  this  decision  we  understand  the 
law    to    be    now    settled    in    England    that, 
though  a  court  of  equity  cannot  enforce  the 
specific  performance  of  a  contract  for  the 
rendition  of  mere  personal  services,  yet  it 
will  not  hesitate  to  interfere  by  injunction 
to  prevent  the  violation  of  a  negative  stipu- 
lation, where  the  terms  and  nature  of  the 
contract  are  similar  to  those  in  that  case. 
In   this   country,    the   authorities,    and    es- 
pecially those  in  New  York  of  Hamblin  v. 
Dinneford,  2  Edw.  Ch.  529,  and  Sanquirico 
V.  Benedetti,   1   Barb.  315,  appear  to  have 
followed  Kemble  v.  Kean,  and  have  denied 
the  r<jlief .  In  fact,  we  have  not  been  referred 
to,  nor  have  we  found,  any  American  deci- 
sion in  which  an  injunction  has  in  a  like 
case*  been  sustained."    The  court  then  pro- 
ceeded to  say:     "But  in  our  judgment  the 
present  case  does  not  require  us  to  decide 
this  important  jurisdictional  question."  The 
court  then,  upon  entirely  different  grounds 
from  those  it  had  been  discussing,  reversed 
the  court  below  and  dismissed  the  bill.   This 
is  the  last  case  in  this  court  that  we  have 
been  able  to  find,  or  to  which  our  attention 
has  been  called,  involving  the  riglits  of  an 
employer,  under  a  contract  for  purely  per- 
sonal services,  to  restrain  the  employee  for 
a  breach  of  a  negative  covenant  in  the  con- 
tract of  employment.    In  other  jurisdictions, 
however,   the   rights   of  employers   in   such 
eases  have  since  been  frequently  heard  and 
determined,    and    the    law    governing    such 
cases  is  also  found  in  the  works  of  the  text 
writers  covering  this  branch  of  the  law.    3 
Page  on  Contract,  §  1644,  in  summarizing 
the  law  applicable  to  cases  of  this  character, 
says:    "If   the   executory   covenants   are   in 
part  affirmative  ones   which   cannot  be  en- 
forced by  specific  performance,  and  in  part 
negative  ones,  the  question  whether  equity 
will  grant  relief  against  breach  of  the  nega- 
tive   covenants    by    injunction    is    one    on 
which  there  is  a  conflict  of  authority.     The 
cases  in  which  this  question  is  presented  are 
usually  cases  of  contracts  for  personal  serv- 
ices.    The    original    rule    in    tliis    country 
seems  to  have  been  that  equity  would  grant 
no   relief,   affirmative   or   negative,   in   con- 
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tracts  for  personal  services,  even  if  there 
was  an  express  negative  covenant.  Modern 
courts  have,  however,  receded  somewhat 
from  this  extreme  and  uncompromising  po- 
sition. In  some  cases  it  has  been  held  that 
if  the  services  contracted  for  are  unique  in 
character,  and  if,  by  reason  of  special  knowl- 
edge, skill,  ability,  or  reputation  of  the 
party  rendering  them,  it  is  difficult  for  the 
adversary  party  to  provide  a  substitute 
therefor,  equity  will  give  an  injunction 
against  the  breach  of  a  negative  covenant 
by  the  employee  not  to  render  services  to  any 
other  person  during  his  term  of  employment. 
Thus,  an  injunction  has  been  given  against 
breach  of  a  contract  by  an  actor  (Lumley 
v.  Wagner,  supra),  or  baseball  player  (Phil- 
adelphia Ball  Club  V.  Lajoie,  202  Pa.  210, 
217,  68  L.R.A.  227,  90  Am.  St.  Rep.  627,  51 
Atl.  973),  each  of  peculiar  ability  and  great 
reputation.  ...  If  the  services  con- 
tracted for  are  not  of  a  unique  or  extraordi- 
nary character,  equity  will  not  enjoin  the 
employee  from  accepting  other  employment 
during  his  term." 

In  the  case  of  Wm.  Rogers  Mfg.  Co.  v. 
Rogers,  68  Conn.  356,  7  L.R.A.  779,  18  Am. 
St.  Rep.  278,  20  Atl.  467,  the  defendant 
agreed  that  he  would  serve  the  plaintiffs 
for  a  stipulated  time  under  the  direction  of 
their  general  manager,  traveling  for  them 
as  directed,  and  rendering  such  services  in 
the  capacity  of  secretary  or  other  officer  as 
they  might  desire,  and  that  he  would  not  be 
engaged,  or  allow  his  name  to  be  used,  in 
any  other  harrdware  or  cutlery  business,  ei- 
ther as  manufacturer  or  seller,  but  would 
give  his  entire  time  and  services  to  the  in- 
terest of  the  plaintiflfs.  In  a  suit  to  restrain 
the  defendant  from  a  breach  of  such  negative 
covenant,  the  court  there  said:  "The  courts 
in  this  country  and  in  England  formerly 
held  that  they  could  not  negatively  enforce 
the  specific  performance  of  such  contracts 
by  means  of  an  injunction  restraining  their 
violation.  .  .  .  The  courts  in  both  coun- 
tries have,  however,  receded  somewhat  from 
the  latter  conclusion,  and  it  is  now  held 
that  where  a  contract  stipulates  for  special, 
unique,  or  extraordinary  personal  services 
or  acts,  or  where  the  services  to  be  rendered 
are  purely  intellectual,  or  are  peculiar  and 
individual  in  their  chara<?ter,  the  court  will 
grant  an  injunction  in  aid  of  a  specific  per- 
formance. But  where  the  services  are  ma- 
terial or  mechanical,  or  are  not  peculiar  or 
individual,  the  party  will  be  left  to  his  ac- 
tion for  damages.  The  reason  seems  to  be 
that  services  of  the  former  class  are  of  such 
a  nature  as  to  preclude  the  possibility  of 
giving  the  injured  party  adequate  compen- 
sation in  damages,  while  the  loss  of  serv- 
ices of  the  latter  class  can  be  adequately 
compensated  by  an  action  for  damages." 
44  L.R.A.(N.S.) 


And  the  court  in  that  case,  in  speaking  of 
the  character  of  services  to  be  rendered  by 
the  defendant,  said:  "These  services,  while 
they  may  not  be  material  and  mechanical, 
are  certainly  not  purely  intellectual,  nor  are 
they  special  or  unique  or  extraordinary; 
nor  are  they  so  peculiar  or  individual  that 
they  could  not  be  performed  by  any  per- 
son of  ordinary  intelligence  and  fair  learn- 
ing." The  court  thus  sustained  the  judg- 
ment of  the  lower  court  in  refusing  to  grant 
the  injunction. 

The  defendant  in  the  case  of  the  E. . Jac- 
card  Jewelry  Co.  v.  O'Brien,  70  Mo.  App. 
432,  was  a  salesman  for  the  company  undei 
a  contract  to  receive  $20  per  week  and  i 
per  cent  on  all  sales  made  by  him  for  a 
period  of  one  year.  The  contract  contained 
a  negative  covenant  by  which  he  was  not 
to  engage  in  like  services  for  anyone  else 
during  that  time.  In  that  case  an  injunc- 
tion was  asked  for  to  restrain  the  defendant 
from  a  breach  of  his  negative  covenant, 
which  was  refused,  and  upon  appeal  the 
court  in  that  case,  in  sustaining  the  lower 
court,  after  referring  to  both  the  cases  of 
Kemble  v.  Kean  and  Lumley  v.  Wagner, 
said  of  the  Lumley  Case  that  it  had  re- 
ceived only  a  qualified  indorsement  by 
the  courts  of  this  country;  "that  is,  to 
the  extent  that  if  the  services  contracted 
for  are  purely  intellectual  and  personal  in 
their  character,  such  as  the  services  of  au- 
thors or  actors,  or  if  the  services  are  me- 
chanical and  material,  but  which  require 
unusual  skill  and  practice,  they  are  held 
to  form  a  class,  and  a  court  of  equity  will 
interfere  to  restrain  the  breach  of  a  con- 
tract for  such  services,  upon  the  ground 
that  the  services  are  unique,  individual,  and 
peculiar.  When  such  a  contract  is  broken, 
the  same  service  is  not  readily  or  easily  ob- 
tainable from  others,  and  the  resulting 
damage  is  irreparable  in  that  it  cannot  be 
estimated.  This  forms  the  basis  for  the 
exercise  of  equitable  jurisdiction." 

And  again  in  the  case  of  H.  W.  Gossard 
Co.  V.  Crosby,  132  Iowa,  155,  6  L.R.A. 
(N.S.)  1115,  109  N.  W.  483,  the  plaintiff 
corporation,  wholesale  and  retail  dealers 
in  ladies'  -corsets,  and  in  the  importation 
and  sale  of  trimmings,  laces,  silks,  and 
dress  furnishings,  whose  business  was  large- 
ly carried  on  by  and  through  the  agency  of 
traveling  representatives,  contracted  with 
the  defendant,  wherebv  she  was  to  work  for 
the  plaintiffs  for  a  period  of  three  years  as 
corset  saleswoman  and  demonstrator.  As 
alleged  in  the  bill,  her  work  involved  the 
necessity  of  lectures  pertaining  to  the  phys- 
ical culture  of  woman  and  the  proper  cor- 
sage to  secure  to  her  health,  comfort,  and 
physical  beauty,  and  at  the  same  time  ex- 
hibiting the  many  advantages  of  the  cor- 
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Eets  as  adding  to  Her  pbysical  beauty,  and«| 
they  alleged  in  their  petition  for  an  injunc- 
tion that  such  services  were  special,  unique, 
and  extraordinary  in  their  character,  and 
called  for  a  person  of  high  mental  culture 
and  refinement,  of  strong  and  pleasing 
individuality,  good  address,  prepossessing 
appearance,  striking  and  pleasing  develop- 
ment, possessing  a  knowledge  of  physical 
culture,  and  ability  as  a.  lecturer,  etc., 
which  attainments  and  qualifications  the 
bill  alleged  the  defendant  possessed  in  a 
marked  d^ree.  The  court  there  said: 
"Even  where  there  is  an  express  negative 
covenant,  injunction  will  not  be  granted 
save  in  those  exceptional  cases  where,  by 
reason  of  the  peculiar  or  extraordinary 
character  of  the  promised  service,  a  viola- 
tion of  the  agreement  will  cause  injury  to 
the  other  party  for  which  an  action  at  law 
will  afford  no  adequate  remedy."  In  that 
case  the  court  held  that,  although  the  pe- 
tition alleged  that  the  services  to  be  per- 
formed by  the  defendant  were  unique  and 
extraordinary,  requiring  peculiar  and 
marked  ability  to  prosecute  them  success- 
fully, that  it  was  but  the  statement  of  a 
ot>nclu8ion,  and  was  not  supported  by  the 
facts,  and  the  court  sustained  the  lower 
court  in  its  refusal  to  grant  the  injunction. 
The  court  in  discussing  that  case  also  said : 
"'The  mere  fact  that  she  may  not  be  finan- 
citiWy  responsible  is  not  alone  any  reason 
for  invoking  equity  in  any  case." 

In  22  Cyc.  867,  we  find  the  law  govern- 
ing such  cases  to  be  that  in  the  case  of  con- 
tracts to  render  services  requiring  no  spe- 
cial skill  or  qualification,  the  rule  still  holds 
tliat  a  breach  by  an  employee  will  not  be  en- 
joined, even  though  he  has  expressly  agreed 
to  work  for  no  one  else,  or  to  devote  all  his 
time  to  the  services  of  the  complainant;  but 
the  reason  for  this  is  that  other  employees 
can  be  found  to  do  the  work,  and  damages 
at  law  are  adequate  compensation  for  the 
breach  of  the  contract.  Upon  this  general 
proposition  the  courts  are  substantially 
agreed,  but  variations  will  be  found  in  de- 
termining whether  certain  positions  do  or 
do  not  require  special  qualifications.  Cort 
V.  Lassard,  18  Or.  221,  6  L.R.A.  663,  17 
Am.  St.  Rep.  726,  22  Pac.  1054;  Simms  v, 
Burnette,  65  Fla.  702,  16  L.R.A.(N.S.)  389, 
127  Am.  St  Rep.  201,  46  So.  90,  16  Ann. 
Cas.  690;  Hammond  v.  Georgian  Co.  133 
Ga.  1,  65  S.  E.  124;  Kessler  v.  Chappelle, 
73  App.  Div.  447,  77  N.  Y.  Supp.  285;  4 
Pom.  Eq.  Jur.  §  1643. 

The  bill  in  this  case  is  not  full  and  ex- 
plicit in  its  charge  that  the  negative  cove- 
nant was  violated  by  the  defendant.  While 
it  charges  the  defendant  with  entering  the 
employment  of  the  Hub  Piano  Company,  it 
does  not  specifically  allege  that  this  latter 


company  was  engaged  in  a  business  similar 
to  that  of  the  plaintiflf  company,  nor  does 
it  clearly  allege  that  the  duties  to  be  per- 
formed by  him,  even  though  for  a  company 
doing  a  business  similar  to  that  of  the 
plaintiff,  were  to  be  performed  within  the 
territory  in  which  he  was  prohibited  by  his 
negative  covenant.  But  assuming,  and  not 
deciding,  that  the  allegations  in  the  bill  are 
sufficient  in  alleging  a  breach  of  the  nega- 
tive covenant,  the  court  below,  in  our  opin- 
ion, committed  no  error  in  refusing  the 
injunction  prayed. 

Following  the  line  of  authorities  that  we 
have  discussed  above,  there  is  nothing  in  the 
bill  showing  that  the  duties  to  be  performed 
by  the  appellee,  under  the  contract  of  em- 
ployment between  him  and  the  appellants, 
were  unique  and  extraordinary,  requiring 
peculiar  and  marked  ability  to  prosecute 
them  successfully.  The  duties  that  he  was 
to  perform  were  those  of  a  salesman,  col- 
lector, and  general  utility  man  in  a  busi- 
ness conducted,  as  we  understand,  for  the 
sale  of  pianos  and  other  musical  instru- 
ments. Nowhere  in  the  bill  is  it  alleged 
that  the  duties  that  he  was  to  perform  were 
of  the  class  we  have  mentioned.  The  only 
other  allegation  characterizing  his  duties  or 
disclosing  the  character  of  the  position  to  be 
filled  by  him  under  the  contract  was  that 
he  had  "the  particular  run  of  a  class  of 
trade  in  the  employ  of  said  firms."  We  can- 
not gather  from  this  allegation  that  the 
services  to  be  performed  by  him  were  either 
intellectual,  or  peculiar  and  individual  in 
their  character,  or  in  any  sense  unique  or 
extraordinarv.  Thev  were  but  the  duties  of 
an  ordinary  piano  and  musical  instrument 
salesman,  whose  services  could  be  readily 
acquired,  and  where  the  damages,  if  any, 
suffered  by  the  plaintiffs  would  not  be  ir- 
reparable, but  could  be  readily  ascertained 
and  recovered  by  a  suit  at  law. 

The  mere  fact  that  the  defendant  should 
thereafter  profit  by  the  experience  and 
knowledge  gathered  from  his  service  with 
the  old  firm  could  in  no  sense  be  regarded 
as  a  legal  wrong  committed  by  him.  The 
experience  and  information  which  he  pos- 
sessed was  in  no  sense  acquired  under  the 
contract  which  he  is  alleged  to  have  broken. 
This  experience  and  information  he  had  nt 
the  time  of  the  execution  of  the  contract. 
When  his  employment  by  the  old  firm 
ceased,  he  could  not  leave  with  it  the  ex- 
perience or  knowledge  there  acquired,  and 
it  is  not  disclosed  that  there  was  anything 
to  prevent  him  from  thereafter  using  it  to 
liis  ow^n  profit.  Such  knowledge  or  infor- 
mation could  not  be  considered  in  the  char- 
acter of  trade  secrets,  which  in  many  ju- 
risdictions, under  certain  circumstances,  he 
would  be  prevented  from  using  for  his  own 
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benefit.  The  exporience  grathcred  by  him, 
so  far  as  disclosed  by  the  bill,  was  a  legiti- 
mate addition  to  his  personal  equipment, 
which  he  had  a  perfect  right  to  use  for  his 
own  advantage  and  benefit. 

The  compensation  to  be  received  by  him, 
$15  per  week,  for  his  services  "during  the 
working  hours  of  the  day  and  when  neces- 
sary during  the  niglit,"  considered  in  the 
light  of  characterizing  his  duties  and  in 
no  otlier  sense,  would  indicate  that  the 
duties  that  lie  was  to  perform  were  j\ot  of  a 
very  extraordinary  character.  From  what 
we  have  said,  we  think  the  court  below  com- 
mitted no  error  in  refusing  the  injunction. 

Order  appealed  from  affirmed,  with  costs 
to  the  appellee. 


liOUISIANA  SUPREME  COURT. 

FRANK  MARTIN 
v. 

BOARD  OF  FIRE   COMMISSIONERS  OF 
THE  CITY  OF  NEW  ORLEANS,  Appt. 

(  —  La.  —  ,61  So.  197.) 

Appeal  —  bond  —  public  oflicer. 

1.  Under  act  No.  173  of  1002,  all  munic- 

Headnotes  by  Rreaitx,  Ch.  J. 


ipal  boards  or  commissioners  exercising 
public  functions  or  performing  administra- 
tive acts  are  exempt  from  furnisiiing  a 
bond  for  appeal,  and,  as  tiie  board  of  fire 
commissioners  for  the  city  of  New  Orleans 
is  a  public  functionary,  it  need  not  furnish 
a  bond  for  an  appeal. 

Same  —  answer  —  dismissal. 

2.  An  answer  to  an  appeal,  asking  for  an 
amendment  of  the  judgment,  must  Ix*  filed 
within  three  days  after  the  case  has  been 
set  for  hearing  in  this  court,  and,  unless  it 
is  timelv  filed,  it  will  be  dismissed. 

Same  —  answer  by  codefcndant. 

3.  Where  the  case  against  one  of  two  co- 
defendants  has  been  dismissed,  this  code- 
fcndant is  without  right  to  answer  an 
appeal  taken  by  the  other  codefendant,  and 
to  ask  for  the  amendment  of  the  judgment 
rendered  in  favor  of  the  plaintiff. 

Municipal  corporation  —  injury  by  Are 
department  —  liability. 

4.  Where  the  employees  of  a  fire  depart- 
ment of  a  city  needlessly  hitch  to  an  engine 
a  pair  of  untrained  horses,  and  attempt  to 
drive  through  the  streets  of  the  city,  and, 
through  some  cause  or  other, '  these 
horses  go  upon  a  sidew^alk  with  the  engine 
and  injure  a  pedestrian,  who  has  an  un- 
doubted right  to  be  upon  the  sidewalk,  the 
injured  person  has  a  cause  of  action  for 
his  injuries. 

(February  17,  1913.) 


NotC'^Mxinicipal  liability  for  acts  or 
negligence  of  tnemberH  of  fire  depart- 
ment, 

« 

The  earlier  cases  upon  the  question  stated 
are  treated  in  the  notes  to  Dodge  v.  Granger, 
15  L.R.A.  781,  and  Cunningham  v.  Seattle, 
4  L.R.A.(N.S.)   G21). 

The  general  rule  as  deduced  in  the  former 
notes,  namely,  that  the  rule  that  a  munic- 
ipal corporation  is  not  liable  for  nonfeas- 
ance or  malfeasance  in  the  performance  of 
its  governmental  functions,  is  applicable  to 
relieve  it  from  liability  for  the  acts  or  negli- 
gence of  members  of  its  fire  department, 
upon  the  ground  that  such  department  is 
not  maintained  for  the  benefit  of  the  cor- 
poration as  such,  and  that  its  members, 
although  appointed,  employed,  and  paid  by 
the  corporation,  are  not  its  agents  and 
servants,  but  rather  oflTicers  of  the  city  act- 
ing in  a  governmental  capacity,  for  whose 
negligence  no  action  can  be  maintained 
against  the  city  in  tlie  absence  of  statute, — 
is  supported  by  the  following  cases  decided 
subsequently  to  the  compilation  of  the 
former  annotation:  Long  v.  Birmingham, 
IGl  Ala.  427,  49  So.  8S1.  18  Ann.  Cas.  .507, 
(negligence  in  failing  t<:)  provide  safe  equip- 
ment and  a  safe  place  to  work)  ;  Judson  v. 
Winsted,  80  Conn.  .384,  1.5  L.R.A.(N.S.) 
91,  68  Atl.  999  (provided  the  act  com- 
plained of  [flushinjr  a  borough  hydrant] 
was  incident  to  tlte  fire  service)  ;  Hazel  v. 
Owen?. bo ro.  .30  Kv.  L.  Rep.  027,  9  L.R.A. 
(N.S.)  2.3.1.  99  S.  W.  .31.")  (dictum)  ;  Terrell 
V.  Louisville  Water  Co.  127  Ky.  77,  lO.")  S. 
W.  100  (negligence  in  allowing  apparatus 
44  L.R.A. (N.S.) 
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to  get  out  of  order)  ;  Park  Comrs.  v.  Prinz, 
127  Kv.  400,  105  S.  W.  948  (dictum)  ; 
Louisville  v.  Bridwell,  150  Ky.  589,  150  S. 
W.  672  (defects  in  appliances  and  negli- 
gence of  firemen)  ;  Brink  v.  Grand  Rapids. 
144  ^lich.  472,  108  N.  W.  430,  cited  with 
approval  in  Hodgins  v.  Rav  City,  156  Mich. 
687,  1.32  Am.  St.  Rep.  546,  121  N.  W.  274 
(negligence  of  firemen  in  flushing  hydrant 
for  sole  purposes  of  removing  obstructions 
which  might  interfere  with  its  use  for  fire 
purposes)  ;  Oaetjens  v.  New  York,  132  Ap]). 
Div.  394.  116  N.  Y.  Supp.  759  (fall  of  elec- 
tric wire  erected  bv  fire  department)  ; 
Brown  v.  Salt  Lake  Citv,  33  Utah,  222,  14 
L.R.A. (N.S.)  619,  126  *Am.  St.  Rep.  828, 
93  Pac.  970.  14  Ann.  Cas.  1004  (dictum)  : 
and  Iligsrins  v.  Superior.  134  Wis.  264,  13 
L.R.A. (N.S.)  994,  114  N.  \\\  490,  holding 
that  a  municipal  corporation  was  not  liable 
for  injuries  to  a  traveler  on  the  highway 
who  was  run  down  by  the  negligent  driving 
of  fire  apparatus  by  an  incompetent  and 
reckless  driver  knowingly  selected  and  re- 
tained by  the  city  ofiicials,  although  by  such 
selection  and  retention  they  were  remiss  in 
their  official  duties.  But*  see  Martin  v. 
New  Orleans. 

As  to  liability  of  municipal  corporation 
for  tort  in  connection  with  fire  department 
buildings,  see  25  L.R.A. (N.S.)    94. 

As  to  liability  of  firemen  contributing 
to  injury  to  municipal  property,  as  bar  to 
recovery  by  municipalitv  against  wrongdoer, 
see  Paterson  v.  Erie  R.'cV.  30  L.R.A. (N.S.) 
209,  and  note  aj^endcd  thereto. 

6,  J.  C. 
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A  I* PEAL  by  defendant  from  a  judgment 
j\  of  tlie  Civil  District  Court  for  the  Par- 
ish of  Orleans  in  plaintifFs  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.  Modified  and  af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  J.  Reilley  and  I.  D. 
Moore,  for  appellant: 

Under  the  act  creating  the  board  of  fire 
commissioners,  all  employees  in  the  fire  de- 
partment are  independent  of  the  city  of 
New  Orleans  as  to  the  tenure  of  their  of- 
fice and  the  manner  of  discharging  their 
thities,  and  the  maxim  of  respondeat  supe- 
rior has  no  application  in  a  suit  for  dam- 
ages against  the  municipality  for  an  al- 
legixl  act  or  negligence  of  an  employee  of 
tin*  tire  department. 

Dill.  Mun.  Corp.  4th  ed.  §  974;  Gillespie 
V.  Lincoln,  35  Xeb.  .34,  16  L.R.A.  349,  52 
X.  W.  811;  2  Thomp.  Neg.  735;  Shearm. 
&.  Redf.  Neg.  295,  296;  28  Cyc.  1304. 

Messrs.  George  Montgomery,  John  P. 
Su  11  Iran,  and  Arthur  Landry  for  ap- 
p*Iloe. 

Breaux,  Ch.  J.,  delivered  the  opinion  of 
the  court; 

Plaintiff,  knocked  down  and  injured  by 
a  team  of  horses  hitched  to  a  fire  engine  on 
tiie  5th  day  of  September,  1908,  in  ihe  day- 
time, between  11  o'clock  A.  M.  and  12  o'clock  . 
M..  hr ought  this  suit  for  $5,000  against 
the  board  of  fire  commissioners  for  the  city 
of  Xew  Orleans.  Plaintiff  was  walking  on 
tie  sidewalk  of  Tulane  avenue  near  Howard 
btreet,  when  he  was  run  into  bv  the  horses 
pulling  fire  engine  No.  14.  Tliey  were  driven 
h\-  and  were  in  charge  of  the  housekeeper 
of  the  defendant  company,  who  was  accom- 
panied by  another  employee,  both  seated  in 
front  of  the  engine. 
.  Plaintiff  charges  that  they  drove  reck- 
k:»^ly  and  uselessly  through  the  public 
j»tn*ets;  that  they  struck  the  fence  along 
the  sidewalk,  and  broke  several  of  the  posts 
of  the  fence.  He  states  in  his  petition 
that  he  was  picked  up  in  an  unconscious 
condition  and  placed  in  the  care  of  a  phy- 
8i<-ian  who  treated  him  for  some  time.  He 
complains  of  a  weakness  and  continued  siek- 
n<»<j*  brought  on  by  the  accident;  that  he 
wa**  confined  to  his  bed  for  several  weeks. 
His  pains  were  excruciating.  In  addition, 
h<»  urges  that  he  lost  his  earnings  for  some 
time,  very  much  needed  to  support  himHclf 
and  family;  that  he  spent  considerable 
money  for  a  doctor  and  medicines. 

Plaintiff  filed  his  petition  in  August, 
1^)9.  In  Septeml)er  following  he  filed  a 
supplemental  petition,  and  prayed  for  judg- 
ment agairist  the  city  of  Kcw  Orleans  as 
U  L.R.A.(N.S.) 


well  as  against  the  board  of  fire  commis- 
s»ioners. 

Tlie  city  filed  an  exception  of  no  cause  of 
action,  of  misjoinder,  and  vagueness.  The 
exception  was  sustained,  but  a  new  trial 
was  granted,  and  the  exception  was  over- 
ruled. The  city  then  filed  an  answer  with- 
out waiving  the  benefit  of  the  exception  of 
no  cause  of  action,  still  insisting  upon  the 
ground  alleged  in  the  exception.  Defendant, 
tile  board  of  fire  commissioners*  in  addition, 
took  the  ground  that,  if  plaintiff  was  in- 
jured at  all,  it  was  entirely  due  to  his  con- 
tributory negligence.  The  defense  of  the 
fire  commissioners  was  practically  the  same 
as  that  of  the  city.  In  overruling  the  ex- 
ception the  court  stated  that  the  excep- 
tion presented  would  be  considered  again 
later  in  the  trial. 

The  case  was  tried  before  a  jury,  and  a 
verdict  was  found  against  the  board  of  fire 
commissioners  exclusively,  and  the  jury 
(nine  to  three)  rendered  a  verdict  for  plain- 
tiff in  the  sum  of  $2,500,  for  which  the 
court  signed  a  judgment. 

On  the  27th  day  of  November,  1911,  the 
court  sustained  the  exception  of  the  city  to 
the  suit,  dismissed  plaintiff's  suit,  con- 
demned him  to  pay  costs,  this  without  prej- 
udice to  his  pending  suit  against  the  board 
of  fire  commissioners.  This  judgment  was 
signed  by  the  judge.  No  appeal  was  ever 
taken  from  this  judgment. 

Returning  to  the  judgment  rendered  in 
favor  of  plaintiff  against  the  board  of  fire 
commissioners,  counsel  for  the  fire  board 
moved  for  a  new  trial,  and  complained  that 
the  amount  allowed  was  excessive.  The  mo- 
tion for  a  new  trial  was  overruled,  and  the 
board  of  fire  commissioners  then  appealed 
without  giving  bond.  Here  the  appellee 
(the  plaintiff)  answered  the  appeal,  and 
asked  for  its  dismissal  on  the  ground  that 
the  board  of  fire  commissioners  is  not  ex- 
empt from  furnishing  bond,  or  if  exempt, 
then  appellee  prayed  for  an  increase  of 
the  judgment,  and  asked  for  an  amendment 
by  increasing  the  amount.  The  city  is 
eliminated  from  the  case.  The  suit  against 
it  was  dismissed,  no  appeal  taken,  and  no 
complaint  filed  against  the  city  by  prayer 
to  amend  to  make  city  a  party. 

The  first  proposition  for  decision  is  that 
the  act  creating  the  board  of  fire  commis- 
sioners did  not  exempt  it  from  giving  bond 
for  an  appeal;  that,  as  it  did  not  give  bond, 
the   appeal    should    be    dismissed. 

It  is  sufficient  to  state  in  regard  to  the 
appeal  bond  that,  under. act  173  of  1002,  p. 
327,  all  municipal  boards  or  commissioners 
exercising  public  functions  or  performing 
administrative  acts  are  exempt  from  fur- 
nishing bond  of  appeal.  The  boaril  of  fire 
commissioners  of  the  city  ot  New  Orleans 
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is  a  public  functionary,  and  therefore  ex- 
empt, and  can  appeal  witliont  giving  bond. 

Now,  as  relates  to  the  petition  of  plaintiff 
on  appeal  to  amend  the  judgment,  it  is  not 
possible  to  sustain  it,  for  the  reason  that 
the  petition  was  filed  too  late  on  appeal. 
Plaintiff  and  appellee  filed  his  answer  three 
days  after  the  case  had  been  fixed  for  hear- 
ing in  this  court.  The  answer  was  not 
timely  filed..  The  law  is  positive  upon  the 
subject.  Only  recently  we  had  occasion  to 
pass  upon  a  similar  petition  for  the  amend- 
ment of  the  judgment,  and  held  that  it  must 
be  timely  filed,  or  else  the  appeal  will  be 
dismissed.  Crusel  v.  Brooks  (No.  19,107), 
61  So.  — ,  not  yet  officially  reported.  As 
alreadv  stated,  the  amendment  came  too 
late.  Only  the  appeal  taken  by  the  board 
of  fire  commissioners  is  before  us  for  deci- 
sion. 

The  plaintiff  had  cause  to  complain.  He 
was  on  the  sidewalk,  where  he  had  a  right 
to  be.  The  horses,  engine,  and  driver 
crossed  from  the  street  to  the  sidewalk. 
The  driver,  doubtless,  had  lost  control,  al- 
though he  swears  that  he  had  not,  and  the 
horses  pulled  so  that  the  pole  of  the  engine 
knocked  pickets  of  the  fence  down.  The 
pedestrian  had  a  right  to  some  remunera- 
tion for  the  ills  he  suffered  when  he  was 
knocked  down  and  forced  to  find  safety  by 
crawling  to  an  adjacent  lot  through  the 
fence  hole  made  by  the  pole  of  the  engine. 
The  crawling  was  done  in  order  to  escape 
the  pawing  of  the  mad  horses.  "To  fall 
underneath  the  inside  of  the  fence,"  as  tes- 
tified to  by  one  of  the  witnesses  for  the 
defense,  was  not  a  pleasant  performance. 
Someone  is  surely  liable  in  damages. 

Tnere  was  a  cause  of  action.  The  agents 
and  employees  of  defendant  were  respon- 
sible. The  horses  were  not  of  the  required 
weight  and  size  as  fixed  by  the  regulations 
of  the  defendant.  The  driver  knew  that 
there  w^as  no  necessity  of  trying  these 
horses;  in  fact,  all  of  the  employees  were 
aware  of  the  regulations  upon  the  subject. 
The  veterinary  surgeon  of  the  defendant 
company  was  asked  why  it  was  that  these 
horses  were  given  a  trial,  when  it  was  well 
known  that  they  were  under  size  and 
weight.  His  answer  was  that  he  supposed 
it  was  done  to  satisfy  the  one  who  had  them 
for  sale.  There  was  not  the  least  necessity 
to  hitch  up  this  pair  of  untrained  horses 
and  drive  them  through  the  public  streets 
as  defendant's  employees  did,  as  they  did 
not  have  the  least  idea  of  buying  them,  as 
they  were  not  up  to  the  standard  required 
bv  rules  of  defendant. 

Something  was  said  about  notice  given 
to  those  around  not  to  stand  on  the  side- 
walk. It  was  not  proven  tliat  the  plaintiff 
heard  the  notice.  lie  testified  that  he  had 
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gone  to  the  hospital  to  see  a  relative  there. 
Pedestrians  have  a  right  to  be  on  the  side- 
walk if  they  choose,  particularly  when  they 
are  on  their  way  legitimately  to  a  plac(» 
where  they  have  a  right  to  go.  The  defens'i 
has  not  succeeded  in  clearing  itself  from  th? 
charge  of  imprudence  and  carelessness.  We 
are  constrained  to  the  conclusion  that  there 
should  be   a  judgment. 

The  amount  is  the  next  question  for  con- 
sideration.' We  do  not  think  that  the  plain- 
tiff was  as  much  injured  as  he  imagined. 
Immediately  after  the  accident,  after  he  had 
been  picked  up,  he  said  that  he  did  not 
think  that  he  was  hurt.  He  walked  to  the 
hospital,  and  received  medical  attention 
needed.  He,  doubtless,  suffered,  but  we 
infer  not  to  the  extent  alleged.  The  follow- 
ing is  the  certificate  furnished  by  the  house 
surgeon:  "This  is  to  certify  that  Frank 
Martin,  aged  forty-two  years,  a  barber,  re- 
siding at  2659  Cleveland  avenue,  was  treat- 
ed in  the  accident  service  of  this  hospital 
on  September  16th,  1908,  for  a  contusion 
of  the  chest  and  brush  wounds  of  the  face 
and  chest." 

This  was  the  extent  of  plaintiff's  injuries. 
While  contusions  are  sometimes  very  pain- 
ful, they  are  not  considered  dangerous,  save 
to  the  sufferer,  who  sometimes  will  exag- 
gerate the  cause  and  effect  of  his  sufferings. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  is  amended  by  re- 
ducing the  amount  allowed  for  damapfes 
from  $2,500  to  $500,  with  interest  thereon 
heretofore  allowed,  and,  as  thus  amended, 
the  judgment  of  the  District  Court  is  af- 
firmed. 


NEW   JERSEY   COURT   OF   ERRORS 
AND  APPEALS. 

HOWARD  G.  HARRIS,  Plff.  in  Err., 

V. 

AMERICAN   CASUALTY    COMPANY    OF 
READING,  PENNSYLVANIA. 

(  —  N.  J.  —  ,  85  Atl.  194.) 

Deflnltlon  —  collision. 

1.  "Collision"  means  the  act  of  colliding, 
and  imports  striking  together;  violent  con- 
tact.    Both  bodies  need  not  be  in  motion. 

Headnotes  by  Walker,  C. 

xVote.— /itMirawrc  covering  automobileSf 
or  indemnifying  against  injury,  or 
liability  for  injury f  caused  thereby. 

A  modern  branch  of  insurance,  which 
bids  fair  to  cpntribute  largely  to  the  bulk 
of  the  insurance  law,  in  found  in  policies, 
which  have  become  common,  covering  auto- 
mobiles, and  those  indemnifying  against 
liability  for  injuries  thereby.     At  the  pres- 
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Insurance  —  collision  —  water. 

2.  Water  and  land  are  "objects,"  and  an 
automobile  which  runs  into  either  or  both 
collides  with  an  object  or  objects. 

Same   —  construction  —   favoring   in- 
sured. 

3.  It  is  a  familiar  rule  that,  if  a  policy 
of  insurance  be  susceptible  of  two  meanings, 
that  construction  is  to  be  adopted  which  is 
most  favorable  to  the  insured.  Conditions 
and  stipulations  in  such  a  policy  arc  to  be 
construed  most  strongly  against  the  insurer. 

Same  —  automobile  —  collision  —  up- 
set. 

4.  A  provision  in  an  insurance  policy 
that  damages  to  an  automobile  resulting 
from  collision  due  wholly  or  in  part  to  up- 
sets shall  be  excluded  does  not  operate  to 
defeat  recovery  where  an  automobile  ran 
off  a  highway  bridge,  was  precipitated  into 
the  water  below,  and  landed  at  the  bottom 


of  the  stream  upside  down,  the  collision 
not  being  due  to  the  upset;  the  upset  being 
rather  the  result  of  the  collision.  When 
the  car  ran  oflf  the  bridge,  dynamic  force 
and  gravitation  determined  the  position  in 
which  it  would  strike  first  the  water  and 
then  the  bed  of  the  stream;  its  final  po- 
sition being  merely  incidental  to  collision 
with  the  water  and  the  land. 

(Vredenburgh,  J.,  dissents.) 

(November  21,  1912.) 

IpRROR  to  the  Atlantic  County  Circuit  of 
'J  the  Supreme  Court  to  review  a  judgment 
in  defendant's  favor  in  a  suit  on  an  auto- 
mobile insurance  policy.     Reversed. 
The  facts  are  stated  in  the  opinion. 


ent  time  cases  have  arisen  involving  acci- 
dent, fire,  liability,  and  theft  policies  of  this 
description. 

Automobile  insurance. 

—  accident  insurance. 

Actions  arising  under  accident  policies 
covering  risks  resulting  from  the  operation 
of  automobiles  will  doubtless,  as  they  in- 
crease, present  many  situations  which  are 
peculiarly  associated  with  travel  by  such 
vehicles. 

A  situation  bearing  out  this  statement 
arose  in  Flardenburgh  v.  Employers*  Liabili- 
ty Assur.  Corp.  78  Misc.  105, 138  N.  Y.  Supp. 
662,  where  an  accident  policy  was  involved 
which  provided  that  it  "extended  to  indem- 
nify the  assured  against  loss  or  damage  to 

.     .     .    the  automobiles  herein  described, 

.  .  .  if  caused  solely  by  collision  with 
another  object,  either  moving  or  stationary 
(excluding,  however,  ...  all  loss  or 
damage  caused  by  striking  any  portion  of 
the  roadbed  or  by  striking  street  or  steam 
railway  rails  or  ties,  and  all  loss  or  dam- 
age caused  by  the  upset  of  the  insured  auto- 
mobile, unless  such  upset  is  a  direct  result 
of  such  collision  as  is  covered  hereby)." 
In  this  case,  where  the  plaintiff's  automo- 
bile, upon  meeting  a  wagon,  was  steered 
into  the  grass  at  a  point  where  the  grass 
was  level  with  the  roadbed,  and  then  down 
an  incline  below  the  level  of  the  roadbed, 
and  while  endeavoring  to  return  to  the  road- 
bed, in  a  position  at  right  angles  to  the 
road«  and  proceeding  up  the  shoulder  of  the 
roadf  one  of  the  wheels  collapsed  and  the 
machine  was  overturned,  it  was  held  that 
there  was  a  sufficient  ^'collision"  between  the 
shoulder  of  the  roadbed  and  the  wheel, 
within  the  meaning  and  intent  of  the  policy, 
to  justify  a  verdict  for  the  plaintiff,  in  cnso 
the  automobile  did  not  strike  the  roadbed. 

This  case  was  reversed,  however,  on  ap- 
peal on  the  ground  that  the  burden  rested 
upon  the  plaintiff  to  prove  that  the  damage 
sustained  was  the  result  of  a  collision  with 
sotiie  object  either  moving  or  stationary 
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and  that  no  evidence  was  given  of  the  exist-* 
ence  of  any  object  with  which  the  automo- 
bile did  or  could  have  come  into  collision. 
Hardenbergh  v.  Employers'  Liability  Assur. 
Corp.  80  Misc.  522,  141  N.  Y.  Supp.  502. 

And  it  was  further  held  on  the  appeal 
that  the  rule  that  the  policy  is  to  be  con- 
strued most  strongly  against  the  insurer  is 
applicable  to  the  policy  and  not  to  the 
facts  of  the  case.    Ibid. 

In  Hardenburgh  v.  Employers'  Liability 
Assur  Corp.  78  Misc.  105,  138  N.  Y.  Supp. 
662,  where  it  was  conceded  that  the  acci- 
dent occurred  at  a  point  which  was  not  a 
point  of  travel,  and  was  at  a  point  adjacent 
to  and  adjoining  the  point  of  travel,  or  at 
the  edge  of  the  shoulder  of  the  roadbed,  it 
was  held  that  the  accident  wc3  not  suffered 
in  the  "roadbed,"  the  word  Vroadbed"  being 
held  to  mean,  'in  common  roads,  the  whole 
material  laid  in  place  and  ready  for  travel," 
or  "the  material  part  of  the  road."     Ibid. 

It  has  been  held  that  a  provision  in  an 
accident  insurance  policy  stipulating  for 
double  indemnity  in  case  of  injuries  received 
while  riding  as  a  passenger  in  a  public  con- 
veyance provided  for  passenger  service  and 
propelled  by  gasolene  applies  to  injuries 
received  by  the  insured  while  a  passenger 
in  a  taxicab  hired  from  one  engaged  in  the 
business  of  letting  automobiles  to  the  pub- 
lic generally  for  hire,  whose  chauffeur  drove 
and  controlled  the  vehicle.  Primrose  v. 
Casualty  Co.  232  Pa.  210,  37  L.ILA.(N.S.) 
618,  81  Atl.  212. 

Generally  as  to  the  scope  and  construc- 
tion of  provisions  in  insurance  policies  pro- 
viding for  indemnity  in  case  of  injury  while 
riding  in  or  on  a  public  conveyance,  see  note 
accompanving  Primrose  v.  Casualty  Co.  37 
L.R.A.(N!S.)   618. 

— fire  insurance. 

Actions  upon  policies  insuring  automo- 
biles against  loss  by  fire  are  destined  to 
become  common.  Those  policies  will  pre- 
sent many  peculiar  and  interesting  ques- 
tions for  solution. 

In  Harris  v.  St.  Paul  F.  &  M.  Ins.  Co.  126 
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Messrs.  Wilson  &  Carr,  for  plaintiff  in 
error : 

Words  are  to  be  used  in  their  ordinary 
and  popular  meaning,  and  are  to  be  con- 
strued most  strongly  against  the  insurer. 
If  there  be  any  ambiguity  with  regard  to 
the  meaning  of  the  word  "collision,"  it  is 
the  dutv  of  the  court  to  resolve  that  doubt 
in  favor  of  the  plaintiff. 

Snyder  v.  Dwelling-House  Ins.  Co.  69  N. 
J.  L.'^544,  59  Am.  St.  Rep.  625,  37  Atl.  1022; 
State  Ins.  Co.  v.  Maackens,  38  N.  J.  L.  564, 
19  Cyc.  G50;  Forest  City  Ins.  Co.  v.Hard- 
esty,  182  111.  39,  74  Am.  St.  Rep.  161,  65 
X.'e.  139;  Imperial  Shale  Brick  Co.  v. 
Jewett,  169  N.  Y.  143,  62  N.  E.  167;  Liver- 
pool &  L.  &.  G.  Ins.  Co.  V.  Kearney,  180 
U.  S.  132,  45  L.  ed.  460,  21  Sup.  Ct.  Rep. 


326;  17  Am.  &  Eng.  Enc.  Law,  14,  9  Cyc. 
590;  Hoffman  v.  .^tna  F.  Ins.  Co.  32  N.  Y. 
405,  88  Am.  Dec.  337. 

At  the  very  least,  the  plaintiff  was  en- 
titled to  nominal  damages. 

Phillips  V.  Crosby,  70  N.  J.  L.  786,  69 
Atl.  142 ;  New  Jersey  School  &  Church  Fur- 
niture Co.  V.  Board  of  Education,  68  N.  J.  L. 
646,  35  Atl.  397. 

Mr.  John  H.  Backes  for  defendant  in 
error: 

Although  policies  of  insurance  are  to  b« 
liberally  construed  to  uphold  the  contract, 
yet  the  courts  in  ascertaining  the  intention 
of  the  parties,  as  expressed  in  writing,  are 
to  be  guided  by  the  canons  of  construction 
applicable  to  contracts  generally. 

Carson  v.  Jersey  City  Ins.  Co.  43  N.  J.  L, 


N.  Y.  Supp.  118,  it  was  held  tliat  no  re- 
covery could  be  had  on  a  fire  policy  issued 
on  an  automobile,  where  the  insured  repre- 
sented that  the  machine  was  a  1907  model, 
when  in  fact  it  was  a  1906  model.  The 
court  said:  "The  plaintiff  testified  that  ho 
made  his  application  for  such  insurance  by 
telephoning  to  the  defendant's  agents,  and 
that,  when  they  asked  him  what  kind  of  a 
car  he  had,  he  answered,  'a  touring  car'  and 
when  asked  what  model,  I  says,  *1907 
Rainier.' "  He  claims  that  he  gave  its 
number  as  766 ;  but  the  number  given  in  the 
policy  is  776.  It  was  proven  by  the  defend- 
ant, and  not  disputed  by  the  plaintiff,  and 
by  a  former  superintendent  of  the  Rainier 
Company,  that  he  could  tell  from  the 
numl)or  of  the  car  what  model  it  was,  and 
that  a  Rainier  car  numbered  either  766  or 
776  was  of  the  1006  model,  and  that  the 
1907  model  car  had  several  improvements 
over  the  1906  model.  The  plaintiff,  there- 
fore, failed  entirely  of  showing  that  the 
policy  issued  by  the  defendant  covered  the 
car  destroyed  by  fire,  and  for  the  loss  of 
which  this  action  was  brought.  It  is  per- 
fectlv  clear  that  a  used  car  constructed  in 
1906,  and  insured  in  November,  1909.  is  not 
of  the  same  insurable  value  as  a  car  con- 
structed in  1907,  and  the  statement  of  the 
plaintiff  that  the  car  was  of  the  1907  model 
was  a  material  representation  upon  which 
the  defendant  had  a  right  to  rely  in  issuing 
a  valued  ])olicy  in  the  sum  of  $2,000." 

It  has  been  held  that  a  fire  burning  an 
automobile  originated  within  the  vehicle 
within  the  meaning  of  an  exception  of  fires 
so  originating  in  a  policy  of  insurance  on 
it.  where,  in  consequence  of  the  machine's 
running  into  a  ditch,  gasolene  leaked  from 
the  tank,  and  the  vapor  penetrated  the 
lamp  forming  the  headlight  and  exploded 
causing  the  fire.  Preston  v.  /Etna  Ins.  Co. 
193  N.  Y.  142,  19  L.R.A.(N.S.)  133.  85  N.  E. 
1006,  reversing  118  App.  Div.  784,  103  N. 
Y.  Supp.  638,  and  overruling  118  App.  Div. 
788,  103  N.  Y.  Supp.  640.  The  court  said 
**That  the  lamps  were  part  of  the  automo- 
bile so  that  the  policy  would  have  covered 
their  loss  had  the  fire  been  caused  by  other 
than  the  excepted  risk  seems  reasonablv 
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clear.  Tliat  the  gasolene  vapor  must  have 
penetrated  within  the  lamp  to  have  ignited 
is  also  clear.  Therefore,  within  the  letter 
of  the  policy,  the  fire  in  this  case  originated 
within  the  vehicle  itself,  and  \.as  an  except- 
ed risk.  We  do  not  care,  however,  to  stand 
on  the  proposition  that,  construing  the 
policy  literally,  this  fire  fell  within  the 
exception,  but  on  the  broader  ground  that, 
by  a  fair  interpretation  of  the  policy,  it  was 
intended  to  exclude  risks,  of  this  character. 
The  motive  power  used  in  the  automobile, 
volatile  and  inflammable  in  the  highest  de- 
gree, was  a  constant  source  of  danger  by 
fire.  Fire  might  happen  from  many  circum- 
stances, some  of  which  it  was  possible  to 
foresee,  others  which  it  was  not  possible  to 
foresee.  It  might  be  caused  from  some  de- 
fect in  the  electric  apparatus,  or  in  the 
valves  controlling  the  flow  from  the  tank 
into  the  motor,  setting  fire  to  the  whole 
store  of  gasolene.  If  the  vehicle  was  run 
at  a  high  speed,  the  machinery  might  be- 
come so  heated  as  to  cause  fire;  and,  as 
already  suggested,  the  fire  might  be  caused 
in  many  otlier  ways  which  could  not  be  an- 
ticipated. The  fair  ^nd  natural  import  of 
the  policy  was  to  exclude  loss  by  fire,  danger 
of  which  was  inherent  in  the  use  or  opera- 
tion of  the  automobile  itself  without  the  in- 
tervention of  any  extrinsic  cause  or  aarency." 

In  Elder  v.  Federal  Ins.  Co.  213  Mass. 
389,  100  N.  E.  655,  it  was  held  that  a  fire 
insurance  policy  providing  that  if  the  auto- 
mobile insured  was  used  for  the  transpor- 
tation of  passengers  for  hire,  the  policy, 
should  be  void,  was  rendered  void  where, 
with  the  insured's  knowledge  and  consent, 
his  son,  for  compensation  which  he  received 
and  retained,  made  trips  with  the  automo- 
bile for  the  accommodation  of  tourists  and 
passengers,  and  it  was  held  immaterial 
whether  the  risk  had  been  increased. 

And  the  court  further  held  that  where 
the  insured  had  breached  the  warranty  that 
the  machine  would  not  be  used  for  the 
transportation  of  passengers  for  hire,  and 
thereby  rendered  the  policy  void,  he  could 
not  recover  any  part  of  the  premium,  there 
l>eing  no  fault  on  the  part  of  the  insurer. 
Ibid. 
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300.  39  Am.  Rep.  584;  Hampton  v.  Hartford 
F.  Ir3.  Co.  65  N.  J.  L.  265,  52  L.R.A.  344, 
47  Atl.  433:  9  Cyc.  577,  578;  Wclford  v. 
Otter- Barry's  Fire  Ins.  p.  101. 

The  plaintifTs  case  is  barren  of  proof  of 
any  injury  to  the  automobile,  occasioned 
by  coming  in  contact  with  the  guard  rails 
of  the  bridge,  upon  which  to  base  a  breach 
of  the  defendant's  promise  to  indemnify. 

Trade  Ins.  Co.  v.  Barraoliff,  45  N.  J.  L. 
r>43,  46  Am.  Rep.  792;  Jeffers  v.  Johnson,  21 
X.  J.  L.  73;  Miller  v.  Fries,  66  N.  J.  L. 
377,  49  Atl.  674. 

Walker,  C,  delivered  the  opinion  of  the 
court: 

The  writ  of  error  in  this  case  brings  under 
review  the  propriety  of  the  direction  of  a 


verdict  for  the  defendant  in  the  Atlantic 
circuit,  where  the  issue  between  the  parties 
was  tried  before  a  jury.  The  plaintiff  in 
error  was  the  owner  of  an  automobile  which 
was  being  driven  by  his  chauffeur  over  a 
bridge  on  the  highway  between  Atlantic  City 
and  Pleasantville.  The  sides  of  the  bridgo 
were  protected  by  guard  rails  made  of  posts 
and  planking.  The  car  crashed  through  tho 
rail  on  one  side,  and  was  precipitated  into 
the  stream  below.  The  machine  turned 
upside  down  after  leaving  the  bridge,  and 
rested  in  an  inverted  position  on  the  bed 
of  the  stream.  By  agreement  of  counsel, 
it  was  stipulated  that  the  liability  of  the 
defendant  insurance  company,  if  any,  was 
the  sum  of  $1,200.  There  were  no  disputed 
facts,  and  the  question  turned  upon  the  con- 


And  in  this  case  it  was  also  held  that  a 
warranty  inserted  in  the  body  of  the  policy, 
"that  the  automobile  hereby  insured" 
against  loss  or  damage  by  fire  "shall  not  be 
used  for  carrying  passengers  during  the 
term  of  this  policy,  and  in  the  event  of  the 
violation  of  this  warranty,  tUis  policy  shall 
immediatelv  become  null  and  void,"  was  not 
dependent  upon  the  negotiations  embodied 
in  the  application  and  final  issuance  of  the 
contract  of  insurance,  and  that  Stat.  1907, 
chap.  576,  §  21,  providing  that  no  oral  or 
written  misrepresentation  or  warranty  by 
the  insured  should  avoid  the  policy  or  pre- 
vent its  attaching,  unless  made  with  actual 
intent  to  deceive  or  unless  the  warranty 
increased  the  risk,  was  inapplicable.    Ibid. 


— liability  insurance. 

The  right  to  issue  policies  covering 
liability  resulting  from  the  operation  of 
automobiles  has  been  denied  under  certain 
statutes. 

Thus,  it  has  been  held  that  an  act  author- 
izing the  incorporation  of  companies  "to 
make  insurance  on  automobiles,  whether 
stationary  or  being  operated  under  their 
own  power,  against  any  hazard,"  does  not 
authorize  the  issuance  of  a  policy  against 
loss  or  expense  resulting  from  claims  fur 
damages  by  reason  of  the  ownership,  main- 
tenance, and  operation  of  an  automobile, 
against  bodily  injuries  or  death  accident- 
ally suffered  as  a  result  of  accident,  and 
against  the  destruction  of  property  by  acci- 
dent, and  further  undertaking  to  defend  any 
suit  against  the  insured  to  enforce  a  claim, 
and  to  pay  the  costs  taxed  against  the  in- 
sured and  the  expense  of  medical  aid. 
American  Automobile  Ins.  Co.  v.  Palmer,  — 
Mich.  —  ,  140  N.  W.  557.  The  court  in 
this  case  said:  "The  language  of  the  stat- 
ute is  not  complex.  Authority  is  given  to 
make  insurance  on  automobiles.  If  it  was 
an  insurance  on  the  automobile  against  fire, 
that  would  be  a  recognized  hazard  to  which 
automobiles  are  subject.  If  it  was  an  in- 
eurance  on  the  automobile  against  theft, 
that,  too,  would  be  a  recognized  hazard  to 
44  L.R.A.(N.S.) 


which  the  automobile  is  subject.  So  of  in- 
jury by  accident,  and  the  liability  in  each 
case  would  not  be  greater  than  the  value 
of  the  automobile.  Is  not  the  relator  doing 
more  than  placing  insurance  on  automo- 
biles? .  .  .  We  think  it  a  strained  con- 
struction of  language  to  say  that  a  contract 
of  this  sort  is  simply  the  placing  of  in- 
surance on  an  automobile.  The  liabilitV 
thus  created  is  not  limited  by  the  value  of 
the  automobile.  Instead  of  being  property 
insurance,  it  makes  a  contract  of  an  en- 
tirely different  character  from  that  author- 
ized by  the  amendment." 

And  in  American  Fidelity  Co.  v.  Bleak- 
ley,  —  Iowa,  ~  ,  138  N.  W.  608,  it  was  hold 
that  the  first  clause  of  subdivision  5,  §  1709, 
of  Code  Supp.  1907,  providing  that  any 
company  authorized  to  do  business  "may 
insure  the  health  of  persons,  and  against 
personal  injuries,  disablement,  or  death 
resulting  from  traveling  or  general  acci- 
dents by  land  or  water,"  did  not  authorize 
the  issuance  of  a  policy  agi'ceing  to  indemni- 
fy the  owner  of  an  automobile  against  loss 
from  liability  imposed  by  law  for  dama.sfos 
and  expenses  incurred  on  account  of  bodily 
injuries,  including  death,  resulting  there- 
from, accidentally  suffered  by  any  person 
or  persons  by  reason  of  the  maintenance, 
use,  loading,  and  unloading  of  the  automo- 
bile, and  against  loss  from  the  liability 
imposed  by  law  on  the  insured  for  damages 
to  property  resulting  from  any  accident 
caused  directly  by  the  automobile,  since  the 
clause  referred  to  limited  the  insurance  to 
personal  injuries  that  were  received  by  the 
insured  himself. 

And  it  was  also  held  in  that  case  that  the 
issuance  of  such  a  policy  was  not  author- 
ized by  the  second  clause  of  subdivision  5. 
§  1709,  Code  Supp.  1907,  providing  that  any 
company  might  ''insure  employers  against 
loss  in  consequence  of  accidents  or  casual- 
ties of  any  kind  to  employees  or  other  per- 
sons or  to  property  resulting  from  any  aot 
of  an  employee,  or  any  accident  or  casualty 
of  any  kind  to  persons  or  property,  or  both, 
occurring  in  or  connected  with  the  trans- 
action of  their  business  or  from  the  opera- 
tion of  any  machinery  connected  therewith," 
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atruction  of  the  contract  of  indemnity  by 
which  the  plaintiff  was  insured  by  the  de- 
fendant company.  The  policy  was  one  in- 
suring the  plaintiff  against  loss  and  expense, 
or  both,  arising  from  ownership,  mainte- 
nance, or  use  of  an  automobile,  with  an 
indorsement  on  the  policy  insuring  against 
damage  resulting  from  an  automobile  col- 
lision, which  indorsement,  so  far  as  perti- 
nent, reads  as  follows:  "In  consideration 
of  an  additional  premium  of  seventy-five 
dollars  ($75),  this  policy,  subject  to  all 
its  provisions  and  conditions,  is  hereby  ex- 
tended to  include  loss  or  damage  to  any 
automobile  (including  equipment)  enumer- 
ated and  described  in  the  warranties,  re- 
sulting solely  from  collision  with  any  mov- 
ing or  stationary  object;  (excluding,  how- 
ever) .  .  .  (c)  damage  resulting  from 
collision  due  wholly  or  in  part  to  upsets." 
At  the  conclusion  of  the  case  each  side 
moved  for  the  direction  of  a  verdict;  the 
plaintiff,  because  the  car  collided  with  a 
moving  and  a  stationary  object,  namely, 
the  water  and  the  earth  under  the  water 
at  the  point  where  it  ran  off  the  bridge, 
and  the  defendant,  because  the  moving 
water  and  stationary  earth  beneath,  with 
which  the  machine  came  in  contact,  were 
not  moving  and  stationary  objects  contem- 


plated in  the  policy,  and  because,  further, 
the  machine  upset,  and  the  company  was 
not,  under  the  terms  of  the  policy,  liable 
for  damages  caused  by  an  upset.  The 
learned  trial  judge  observed  that  he  was 
unable  to  conclude  that  the  damage  to  the 
plaintiff's  automobile  was  the  result  of  a 
collision  with  a  moving  or  stationary  ob- 
ject within  the  meaning  of  the  policy, 
and  therefore  directed  a  verdict  for  the 
defendant;  whereupon  the  plaintiff  prayed 
an  exception,  which  was  granted  and  sealed 
accordingly. 

Counsel  for  the  defendant  in  error  argues 
that  there  was  no  injury  occasioned  by 
reason  of  the  collision  of  the  automobile 
with  the  guard  rail  on  the  bridge,  that 
whatever  injury  occurred  was  sustained  by 
immersion  and  contact  with  the  bed  of  the 
stream,  and  that  the  plaintiff's  counsel  at 
the  trial  disaffirmed  any  right  of  recovery 
on  account  of  the  collision  with  the  guard 
rail.  An  inspection  of  the  record  does  not 
show  that  the  plaintiff's  counsel  unequiv- 
ocally committed  himself  to  that  position. 
True,  in  arguing  against  defendant's  mo- 
tion for  the  direction  of  a  verdict,  the 
plaintifi^s  counsel  remarked  that  the  guard 
rail  was  not  a  factor  except  so  far  as  it 
may  have  retarded  the  accident,  but  was 


since   this    clause    provides    for   indemnity 
only  to  an  employer.     Ibid. 

And  such  a  policy  issued  by  a  foreign 
corporation  licensed  to  transact  business 
in  the  state  in  accordance  with  the  laws 
thereof  will  not  be  sustained  on  the  ground 
of  comity.  Ibid.  The  court  upon  this 
question  said:  "And  where  it  is  the  mani- 
fest intention  to  limit  or  restrict  the 
powers  given  to  such  corporation  by  its 
charter,  courts  have  no  authority  to  over- 
ride such  legislation  on  the  ground  of 
comity  between  the  states.  Within  its 
power,  the  state,  through  its  legislature,  is 
supreme,  and  the  court's  duty  is  ended  when 
it  determines  what  the  statutory  law  is. 
The  attorney  general  urges  that  it  would  be 
against  public  policy  to  permit  such  insur- 
ance as  the  appellant  proposes.  If  it  is 
meant  that  it  would  contravene  the  declared 
policy  of  the  state,  we  fully  agree  with  the 
contention.  But  if  it  is  contended  that 
sound,  undeclared  public  policy  demands  a 
denial  of  such  policies  of  insurance,  we  can- 
not agree  to  tne  proposition.  Out  of  the 
nearly  50,000  drivers  of  automobiles  in 
this  state,  there  may  be  a  few  who  are  so 
careless  and  heedless  about  the  lives  and 
limbs  of  their  neighbors  as  to  be  unworthy 
of  any  kind  of  protection.  On  the  other 
hand,  accidents  may  happen  to  the  other 
large  class  of  drivers,  the  men  who  are  law 
abiding,  and  who  are  careful  not  to  injure 
even  a  stray  dog  or  an  old  hen  that  per- 
sists either  in  crossing  the  road  just  ahead 
of  the  car  or  under  it,  and  this  great  ma- 
jority of  decent  drivers  should  not  be  denied 
44  L.R.A.(N.S.) 


reasonable  protection  because  of  the  reck- 
lessness of  a  few." 

It  was  held  in  American  Automobile  Ins. 
Co.  v.  Palmer,  supra,  that  a  foreign  cor- 
poration, although  authorized  to  write 
liability  insurance  in  the  state  of  its  crea- 
tion, was  not  authorized  to  write  such 
insurance  in  Michigan,  the  court  refusing 
to  uphold  such  policies  under  the  rule  that 
corporations  of  one  state  may  exercise  any 
or  all  of  their  powers  in  another  state,  un- 
less the  policies  of  the  latter  state  forbid, 
on  the  ground  that  such  policies  were  ob- 
noxious to  the  policy  of  the  state  of  Mlchi* 
gan,  which  was  to  separate  the  business  of 
insurance  upon  property  from  other  lines  of 
insurance. 

In  Gould  v.  Brock,  221  Pa.  38,  69  Atl. 
1122,  it  was  held  that  an  insurance  com- 
pany which  has  insured  an  automobile  own- 
er against  liability  for  accidents  would  not 
be  restrained  from  conducting  the  defense 
in  an  action  against  the  insured.  The  court 
said:  "There  was  a  time  when  all  insur- 
ance, and  especially  of  life  was  looked  upon 
with  suspicion  and  disfavor,  but  it  was  only 
because  regarded  as  a  species  of  wagering 
contract.  That  time  has  long  gone  by.  And 
with  the  intelligent  study  of  political  econ- 
omy bringing  the  recognition  of  the  fact 
that  even  the  most  apparently  disconnected 
and  sporadic  occurrences  are  subject  to  at 
least  an  approximate  law  of  averages,  the 
insurance  against  loss  from  any  such  occur- 
rence has  been  recognized  as  a  legitimate 
subject  of  protection  to  the  individual  by 
a  guaranty  of  indemnity  from  some  party 
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not  a  factor  in  causing  the  accident,  so 
that  the  situation  was  as  thougli  tlie  ma- 
chine had  fallen  off  an  unguarded  roadway. 
Prior,  however,  to  the  motion  for  direction 
of  a  verdict,  counsel  for  the  plaintiff  was 
asked  by  the  court  if  he  made  any  claim  for 
damage  by  reason  of  the  contact  or  collision 
with  the  rail,  and  he  answered  there  would 
be  some  incidental  damage  that  the  car  in 
colliding  with  the  rail  probably  suffered, 
breaking  lamps  and  so  on,  but  that  the 
question  of  damage  was  fixed  at  $1,200,  and, 
if  they  were  entitled  to  anything,  it  was 
$1,200,  BO  he  did  not  think  it  necessary  to 
prove  damages  in  any  way.  This  was  con- 
sistent with  the  declaration,  which  counts 
for  an  injury  occasioned  by  the  automobile 
being  brought  into  collision  with  the  guard 
rail  of  the  bridge  as  well  as  by  collision 
with  a  certain  moving  object,  namely,  the 
water  of  the  stream  below,  and  a  certain 
stationary  object,  namely,  the  bed  of  the 
stream  below  the  water.  It  migEt  well  be 
decided  upon  this  state  of  facts  that  the 
collision  with  the  guard  rail  occasioned  at 
least  nominal  damages,  and  that,  as  the 
parties  had  stipulated  that,  if  there  were 
damages,  they  should  be  assessed  at  $1,200, 
the  judgment  should  be  reversed  and  a 
venire  de  novo  awarded;  but  this  question 


is  not  decided,  as  the  same  result  is  reached 
upon  other  grounds,  which  will  shortly  bo 
stated. 

As  there  could  have  been  no  collision 
without  the  presence  of  an  object  with  which 
to  collide,  we  will  first  consider  whether  the 
water  of  the  stream  and  the  earth  beneath 
it  were  objects  within  the  meaning  of  the 
policy.  The  Standard  Dictionary  defines 
"object"  as  "anything  which  comes  within 
the  cognizance  or  scrutiny  of  the  senses; 
especially  anything  tangible  or  visible. 
.  .  .  Anything,  whether  concrete  or  ab- 
stract, real  or  imaginary,  tliat  may  be  per- 
ceived or  apprehended  by  the  mind;  that  of 
which  the  understanding  has  knowledge.'' 
Water  and  land,  therefore,  are  objects, — 
physical  objects.  They  are  not  abstract  or 
imaginary,  but  tangible,  visible,  concrete, 
and  real,  and  may  be  perceived  and  appre- 
hended by  the  mind.  The  understanding  has 
knowledge  of  them. 

"Collision"  means  the  act  of  colliding; 
a  striking  together;  violent  contact.  See 
Standard  Dictionary.  The  Supreme  Court 
of  the  United  States  in  London  Assur.  Co. 
V.  Companhia  de  Moagens,  167  U.  S.  149, 
at  page  166,  42  L.  ed.  112,  119,  17  Sup. 
Ct.  Rep.  785,  787,  speaking  to  the  subject  of 
collision  in  admiralty  law,  said:     "As  to  the 


undertaking  to  distribute  and  divide  the 
loss  among  a  number  of  others  for  a  pre- 
mium giving  them  a  prospect  of  profit. 
There  is  nothing  in  this  case  that  even  re- 
motely discloses  the  taint  of  maintenance, 
even  at  common  law,  much  less  of  the  prin- 
ciple of  maintenance  as  administered  at 
the  present  day  with  a  clearly  defined  limi- 
tation to  cases  of  actually  malicious,  dan- 
gerous, or  illegal  intermeddling  with  other 
parties'  litigation." 

It  has  been  held  that  where,  under  a 
policy  insuring  against  loss  by  reason  of 
the  operation  of  the  assured's  automobile, 
an  action  is  brought  by  a  person  injured 
by  such  automobile  against  the  insured, 
and  the  insurance  company  thereupon  takes 
sole  charge  of  the  defense,  to  the  exclusion 
of  the  insured,  as  it  has  the  right  to  do 
under  the  policy,  a  judgment  in  the  action 
against  the  insured  becomes,  as  between 
plaintiff,  defendant,  and  the  company,  a  lia- 
bility or  debt  owing  unconditionally  by  the 
company  to  the  assured,  which  such  plain- 
tiff may  reach  by  garnishment.  Patterson 
V.  Adan,  119  Minn.  308,  —  L.R.A.(N.S.) 
— ,  138  N.  W.  281. 

And  it  was  also  held  in  this  case  that  a 
provision  in  the  policy  that  no  action  should 
lie  against  the  company,  "unless  brought 
by  the  assured  for  loss  or  expense  actually 
sustained  and  paid  in  money  by  him  after 
trial  of  the  issue,"  applied  only  in  case  the 
company  denied  liability  and  refused  to  de- 
fend. Ibid. 
44  L.R^.(N.S.) 


— ^theft  insurance. 

In  Hartford  F.  Ins.  Co.  v.  Wimbish,  — 
Ga.  App.  — ,  78  S.  E.  265,  where  a  right  to 
recover  under  a  policy  undertaking  to  pro- 
tect an  automobile  owner  against  loss  by 
theft  was  involved,  it  was  held  that  in  con- 
struing a  contract  it  is  a  general  rule  that 
words  are  to  be  given  their  usual  and  or- 
dinary meaning  unless  the  context  requires 
a  different  construction. 

And  it  was  accordingly  held  that  the 
word  "theft"  had  a  well  defined  meaning 
and  was  synonymous  with  larceny,  and 
that  the  word  "robbery"  also  had  a  well 
understood  meaning  and  that  the  word  as 
used  in  the  policy  in  question  should  be  giv- 
en the  same  meaning  as  that  set  forth  in 
the  penal  code,  and  it  was  further  held  that 
"pilferage  "  denoted  petty  larceny  and  that 
since  an  intent  to  steal  was  a  necessary 
ingredient  of  all  of  these  offenses,  no  re- 
covery could  be  had  for  damage  to  the 
automobile  of  the  insured  if  it  was  taken 
and  used  by  another  witliout  his  consent, 
but  without  the  intent  to  steal  it.     Ibid. 

And  it  was  held  that  there  was  nothing 
the  policy  which  insured  the  owner  "against 
actual  loss  or  damage,  if  amounting  to  $25 
on  each  occasion  by  theft,  robbery  or  pil- 
ferage, by  persons  other  than  those  in  the 
employment,  service,  or  household  of  the 
insured"  that  would  justify  the  court  in 
giving  the  words  employed  a  meaning  dif- 
ferent from  that  in  which  the  words  are 
ordinarily   understood.     Ibid.      J.  T.  VV. 
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first,  we  think  that  the  vessel  was  'in  col- 
lision' within  the  meaning  of  the  language 
used  in  the  certificate  which  represented 
and  took  the  place  of  the  policy.  It  was 
not  necessary  that  the  vessel  should  itself 
be  in  motion  at  the  time  of  the  collision. 
If,  while  anchored  in  the  harbor,  a  vessel 
is  run  into  by  another  vessel,  it  would 
certainly  be  said  that  the  two  vessels  had 
been  in  collision,  although  one  was  at 
anchor  and  the  other  was  in  motion.  .  .  . 
It  is  impossible,  as  we  think,  to  give  a  cer- 
tain and  definite  meaning  to  the  words  *in 
collision,'  or  to  so  limit  their  meaning  as 
to  plainly  describe  in  advance  that  which 
shall  and  that  wliich  shall  not  amount  to 
a  collision  within  the  meaning  of  this  pol- 
icy." Equally  so  with  reference  to  any 
other  form  of  policy.  Just  as  certainly  so 
with  reference  to  an  automobile  insurance 
policy.  Both  bodies  need  not  be  in  motion; 
but,  if  both  had  to  be  moving  in  order  that 
there  be  a  collision  ordinarily,  it  would  not 
be  so  in  this  case,  for,  by  the  vcrj'  terms  of 
the  policy  sued  on,  the  plaintiff  is  entitled 
to  recover  damages  resulting  solely  from 
collision  with  any  moving  or  stationary  ob- 
ject. Therefore  he  is  entitled  to  damages 
(stipulated  as  to  amount),  unless,  within 
the  meaning  of  the  policy,  the  moving  or  sta- 
tionary object  must  be  perpendicular,  in- 
stead of  horizontal.  There  are  no  words  in 
the  policy  which  limit  the  meaning  of  the 
object  to  a  perpendicular  one. 

Suppose  a  person  driving  an  automobile 
along  a  road  comes  to  a  place  where  a  high- 
way bridge  over  a  chasm  had  fallen  away, 
and  the  machine  be  precipitated  to  the 
ground  below,  can  it  be  said  that  there  could 
be  no  recovery  under  such  a  policy  as  is 
here  sued  on,  because  the  damage  to  the  ma- 
chine was  caused  bv  collision  with  the  flat 
earth,  instead  of  some  upright  or  perpendic- 
ular object  on  the  earth?  We  think  not. 
To  hold  that  there  could  be  no  recovery 
under  such  circumstances  would  be  to  mis- 
construe terms  of  a  contract  concerning 
whicli  there  is  no  room  for  construction, 
because  the  meaning  is  perfectly  i)lain. 
Again,  suppose  an  automobile  ran  ofT  a 
bridge  over  a  stream,  and  one  of  the  rear 
wheels  caught  on  an  upright,  and  the  car 
hung  suspended  in  the  water,  and  was  con- 
siderably damaged  by  the  flow  of  the  water, 
can  it  be  asserted  that  no  compensation 
could  be  recovered  for  that  damage  under 
the  terms  of  a  policy  such  as  sued  on,  be- 
cause, forsooth,  the  car  did  not  collide  with 
a  moving  object?  Water  is  certainly  an 
^'object,"  and  it  "moves,"  and  the  policy 
undertakes  to  insure  a.^ainst  damage  occa- 
sioned by  collision  with  a  moving  object. 
The  liability  it  seems  would  be  within  the 
express  terms  of  the  jwlicy. 
44  L.R.A.(N.S.) 


But,  assuming  that  there  is  such  ambigu- 
ity in  tlie  terms  of  the  policy  that  would 
make  it  at  least  doubtful  as  to  whether  col- 
lision with  water  and  land,  horizontal  ob- 
jects, was  within  the  terms  of  the  policy, 
still  it  is  a  familiar  rule  that  the  words 
used  in  a  policy  of  insurance  should  be 
interpreted  most  strongly  against  the  in- 
surer where  the  policy  is  so  framed  as  to 
leave  room  for  two  constructions.  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Kearney,  180 
U.  S.  132,  45  L,  ed.  460,  21  Sup.  Ct.  Rep. 
326.  Therefore,  if  there  be  any  doubt  as 
to  whether  moving  water  or  the  surface  of 
the  land  under  it,  being  horizontal  objects, 
are  within  the  terms  of  the  policy,  which 
doubt  is  not  conceded  to  exist,  still  the 
law  governing  the  construction  of  the  sort 
of  contract  under  consideration  comes  in  aid 
of  the  plaintifTs  contention,  and  makes  the 
defendant's  liability  plain. 

It  remains  only  to  discuss  the  question 
of  "upsetV  defendant's  counsel  contending 
that,  damages  due  to  that  cause  not  being 
recoverable  within  the  terms  of  the  policy, 
the  direction  of  a  verdict  for  defendant  was 
right.  It  is  true  that  it  is  provided  in  the 
indorsement  insuring  against  damage  result- 
ing from  collision,  that  "damage'  resulting 
from  collision  due  wholly  or  in  part  to  up- 
sets" shall  be  excluded.  But  it  cannot  bo 
said  that  the  collision  of  the  plaintifT's  au- 
tomobile with  the  water  and  land  under  the 
water  was  caused  by  an  upset.  It  may  be 
that  the  car  upset  by  reason  of  contact  with 
the  water  or  the  earth,  but  the  collision  was 
not  due  to  an  upset, — the  upset  may  have 
been  the  result  of  the  collision.  The  provi- 
sion in  the  policy  cannot  mean  that,  where 
collision  has  first  taken  place,  there  can  be 
no  recovery  because,  as  the  result  of  the 
collision,  the  machine  is  upset.  When  the 
car  ran  oflf  the  bridge,  dynamic  force  and 
gravitation  determined  the  position  in  which 
it  would  strike  first  the  water  and  then 
the  bed  of  the  stream.  Its  final  position 
was  merely  incidental  to  the  collision. 

The  above  views  lead  to  a  reversal  of  the 
judgment  of  the  Circuit  Court  and  to  the 
reward  of  a  venire  de  novo. 

Vredenburgh,  J.,  dissents. 
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V. 

MRS.  B.  A.  FULLER. 
(— -  Okla.  — ,  130  Pac.  140.) 

Exemptions  —  piano. 

A  piano  conies  within  the  term  of  "house- 

'     Headnote  by  Williams,  J. 
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hold  and  kitchen  furniture,"  as  the  same  is 
used  in  our  personalty  exemption  statute 
(§  3346,  Comp.  Laws  of  Oklahoma  1909; 
S&ssion  Laws  1905,  p.  255). 

(January  28,  1913.) 

I?  RROR  to  the  District  Court  for  Pottawa- 
-*  tomie  County  to  review  a  judgment  sus- 
taining a  demurrer  to  the  complaint  in  a 
replevin  action  brought  to  recover  posses- 
sion  of   a   piano.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  31.  Baldwin  and  A.  J.  Carl- 
ton, for  plaintiff  in  error: 

A  piano  is  not  included  within  the  term 
of  "household  and  kitchen  furniture." 


Lea's  Appeal,  cited  in  Sumner  v.  Blaks- 
lee,  47  Am.  Rep.  198,  note;  Towns  v.  Pratt, 
33  N.  li.  345,  66  Am.  Dec.  720;  Tanner  v. 
Billings,  18  Wis.  103,  80  Am.  Dec.  755; 
Kchl  v.  Dunn,  102  Mich.  581,  47  Am.  St. 
Rep.  561,  61  N.  \V.  71;  Dunlap  v.  Edgerton, 
30  Vt.  224;   18  Cvc.  1427. 

Mr.  Kdward  llowell  for  defendant  in 
error. 

Williams,  J.,  delivered  the  opinion  of 
the  court : 

The  only  question  for  determination  is 
as  to  whether  a  piano  is  included  within 
the  term  of  "all  household  and  kitchen  fur- 
niture." 


yote.  —  Exemption  of  piano  from  seiz-  I 
ure  under  execution. 

Ab  this  question  is  dependent  upon  the 
provision  of  the  statute  under  which  the 
exemption  is  claimed,  and  to  some  extent 
the  use  to  which  it  is  put,  no  general  rule 
can  be  laid  down  which  will  cover  all  cases. 

The  exemption  of  personal  property  is 
entirely  a  creature  of  statute,  and  the  right 
of  the  debtor  is  determined  by  the  statute 
of  creation,  for  prima  facie  all  property  is 
liable  to  execution.     18  Cyc.  1374. 

In  Conklin  v.  McCaufev,  41  App.  Div. 
452,  58  N.  Y.  Supp.  879,  it  is  held  that  a 
piano  used  in  the  education  of  children  is 
exempt  from  levy  under  execution,  as  a 
necessary  article  of  furniture,  within  the 
meaning  of  the  statute. 

And  to  the  same  effect  is  Alsup  v.  Jordan, 
65>  Tex.  300,  5  Am.  St.  Rep.  53,  0  S.  W. 
8,H1,  the  court  stating  that  the  legislature 
did  not  intend  to  limit  exemptions  to  sucii 
things  as  are  mere  necessaries  to  the  family. 

But  in  Kehl  v.  Dunn,  102  Mich.  581,  47 
Am.  St.  Rep.  561,  61  N.  W.  71,  it  was  held 
that  a  piano  kept  and  used  for  the  instruc- 
tion of  the  debtor's  children  in  music  could 
not  be  classed  as  household  goods,  furniture, 
or  utensils,  within  the  meaning  of  the  stat- 
ute exempting  from  levy  and  sale  under 
execution  "all  household  goods,  furniture, 
and  utensils  not  exceeding  in   value  $250. 

And  in  ^IcCoy  v.  Thompson,  —  Tex.  Civ. 
App.  — ,  138  S.  W.  1062,  while  the  court 
approved  the  ruling  in  the  Alsup  Case,  su- 
pra, ^hat  a  piano  comes  witliin  the  meaning 
of  household  and  kitchen  furniture  as  con- 
templated by  the  statute,  it  was  held  that  it 
must  be  in  actual  or  constructive  use  bv 
the  owner,  and  so,  where  a  piano  is  placed 
in  a  salesroom  for  sale  upon  abandonment  of 
housekeeping,  indicating  that  it  is  not  in- 
tended for  further  use  by  the  debtor,  it  is 
not  exempt  from  sale  under  execution. 

A  piano  upon  which  the  debtor,  a  music 
t<»acher,  relies  for  the  support  of  an  aged 
mother  and  her  children,  is  an  implement 
in  the  debtor's  profession  or  business  of 
mueic  teacher,  and  under  the  statute  is  ex- 
«mpt  from  lo^^'  and  sale.  Amend  v.  ^fur- 
phv,  «9  111.  337. 

But   in  Smith  v.  Rogers,  16  Ga.  479,  a  » 
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piano  was  held  not  to  be  included  in  the  ex- 
pressions "common  tools  of  trade"  or  "work- 
ing tools"  or  "implements  of  trade  or  call- 
ing," as  the  debtor  was  not  a  music  teacher, 
but  was  a  gunsmith  and  dentist.  Nor  was 
the  debtor  entitled  to  have  such  piano  ex- 
empt as  the  implements  or  tools  of  his 
wife's  trade  or  calling,  though  she  wp.s  a 
music  teacher,  as,  under  the  statute,  only 
those  of  the  debtor  himself  are  exempt,  and 
therefore  the  wife's  must  be  held  to  still 
rv^main  governed  by  the  general  law  which 
subjects  them  to  sale  for  the  husband's 
debts. 

And  in  Trieber  v.  Knal)e,  12  Md.  491,  71 
Am.  Dec.  607,  ft  was  said  that  a  piano,  as 
an  instrument  or  means  of  trade  and  pro- 
fession, is  not  absolutely  exempt  from  lia- 
bility for  rent.  Such  exemption  exists  only 
when  it  is  in  actual  use,  or  where  there  are 
sufficient  other  goods  on  the  premises  to 
meet  the  distress  in  full. 

Nor  does  a  piano  come  within  the  class 
of  "articles  of  household  furniture  necessary 
for  upliolding  life."  Dunlap  v.  Edgerton, 
30  Vt.  224.  The  court  stated  that  "it  is 
not  an  article  of  mere  comfort  and  con- 
venience. It  does  not  promote  .  .  . 
life.  It  does  not  even  administer  to  a  want 
that  is  universally  felt.  It  is,  perhaps,  as 
often  kept  for  mere  show  and  ornament,  and 
from  a  compliance  with  the  fashion  of 
society,  as  for  the  sake  of  the  enjoyment 
that  is  derived  from  its  use.  Its  necessary 
expense  is  very  considerable  when  compared 
with  the  other  articles  which  the  law  ex- 
empts, for  this  must  be  costly,  while  they 
may  be  cheap." 

And  in  Tanner  v.  Billings.  18  Wis.  163, 
86  Am.  Dec.  755,  a  piano  was  held  not  to  be 
within  the  contemplation  of  a  statute  which, 
after  specifically  exempting  certain  articles 
of  household  furniture,  added  "all  other 
household  furniture  not  herein  enumerated 
not  exceeding  $200  in  value,"  even  though 
the  piano  was  of  less  value  than  $200.  The 
court  stated  tliat,  as  the  class  of  articles 
mentioned  in  tlie  statute  in  immediate  con- 
nection with  this  general  clause  was  plainly 
necessarv  for  a  faniilv,  it  shows  that  bv 
this  clause  tlie  legislature  intended  to  in- 
dicate other  articles  of  a  like  nature.  And 
the  limitation  of  the  value  to  $200,  whio'i 
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Hfiction  3346,  Compiled  Laws  of  Okla- 
homa 1909  (Sc88.  Laws  1905,  p.  255),  is  as 
follows:  "The  following  property  shall  be 
reserved  to  every  family  residing  in  the 
state  exempt  from  attachment  or  execution 
and  every  other  species  of  forced  sale  for 
the  payment  of  debts,  except  as  hereinafter 
provided:  First,  the  homestead  of  the  fam- 
ily, which  shall  consist  of  the  home  of  the 
family,  whether  ^he  title  to  the  same  shall 
be  lodged  in  or  owned  by  the  husband  or 
wife.  Second,  all  the  household  and  kitchen 
furniture.  Third,  any  lot  or  lots  in  a  ceme- 
tery "held  for  the  purpose  of  sepulture. 
'Fourth,  all  implements  of  husbandry  used 
upon  the  homestead.  Fifth,  all  tools,  ap- 
paratus, and  books  belonging  to  and  used 
in  any  trade  or  profession.  Sixth,  the  fam- 
ily library  and  all  family  portraits  and  pic- 
tures and  wearing  apparel.  Seventh,  five 
milch  cows  and  their  calves  under  six 
months  old.  Eighth,  one  yoke  of  work  oxen, 
with  necesary  yokes  and  chains.  Ninth, 
two  horses  or  two  mules,  and  one  wagon, 
cart,  or  dray.  Tenth,  one  carriage  or 
buggy.  Eleventh,  one  gun.  Twelfth,  ten 
hogs.  Thirteenth,  twenty  head  of  sheep. 
Fourteenth,  all  saddles,  bridles,  and  harness 
necessary  for  the  use  of  the  family.  Fif- 
teenth, all  provisions  and  forage  on  hand  or 
growing  for  home  consumption  and  for  the 
use  of  exempt  stock  for  one  year.  Six- 
teenth, all  current  wages  and  earnings  for 
personal  or  professional  services  earned 
within  the  last  ninety  days." 

In  Alsup  V.  Jordan,  69  Tex.  300,  5  Am. 
St.  Rep.  53,  6  S.  W.  831,  in  an  opinion  by 
Mr.  Justice  St  ay  ton,  concurred  in  by  Chief 
Justice  Willie  and  Justice  Gaines,  the 
clause  exempting  "all  household  and  kitchen 
furniture"  was  construed  to  include  a  piano. 


In  the  opinion  he  reviews  Tanner  v.  Bil- 
lings, 18  Wis.  163,  86  Am.  Dec.  755,  and 
points  out  that  the  conclusion  of  the  court 
therein  reached  depended  upon  the  particu- 
lar provision  of  the  statute,  in  that  it,  after 
naming  certain  specific  articles  of  household 
furniture  as  exempt,  further  added,  "all 
other  household  furniture  not  herein  enu- 
merated not  exceeding  $200  in  value;"  and 
that,  as  a  piano,  as  a  rule,  would  cost 
in  excess  of  $200,  obviously  it  was  not  the 
intention  of  the  legislature  to  include  a 
piano  in  said  exemption. 

In  Dunlap  v.  Edgerton,  30  Vt.  224,  a 
piano  was  held  not  to  be  "an  article  of 
household  furniture  necessary  for  uphold- 
ing life."  In  Kehl  v.  Dunn,  102  Mich. 
581,  47  Am.  St.  Rep.  561,  61  N.  W.  71,  the 
clause  exempting  to  each  householder  all 
household  goods,  furniture,  or  utensils  not 
to  exceed  the  value  of  $250  was  construed 
not  to  include  a  piano,  citing  as  authority 
Tanner  v.  Billings,  supra,  and  Dunlap  v. 
Edgerton,  supra. 

In  Conklin  v.  McCauley,  41  App.  Div. 
452,  58  N.  Y.  Supp.  879,  in  an  opinion  by 
Hatch,  J.,  paragraph  4  of  the  syllabus  is  as 
follows:  "Replevin  for  a  piano  which  was 
seized  under  execution,  and  which  plaintiff 
claimed  as  a  part  of  her  necessary  furni- 
ture, under  Code  Civ.  Proc.  §  1391,  exempt- 
ing necessary  furniture  to  the  value  of  $250, 
may  be  maintained  without  express  proof 
of  the  value  of  other  articles  of  furniture 
owned  by  plaintiff,  where  there  was  sufR- 
cient  proof  on  the  subject  to  justify  a  find- 
ing that  the  other  articles  were  of  little 
value."  In  the  opinion  it  is  said:  "The 
proof  given  upon  the  trial  tended  to  estab- 
lish, and  the  jury  were  authorized  to  find, 
that  the  article  in  question  constituted  nec- 


is  less  than  the  usual  cost  of  a  piano, 
showed  that  it  could  not  have  had  reference 
to  that  instrument.  The  court  considered 
that  the  obvious  design  of  this  provision 
was  to  enable  the  debtor  to  select  from  the 
usual  articles  of  furniture,  such  as  chairs, 
tables,  etc.,  an  amount  of  the  value  men- 
tioned, but  that  a  piano  is  a  thing  of  so 
peculiar  and  distinct  a  character  that  it 
was  clear  from  the  manner  in  which  the 
statute  was  drawn  that  the  legislature 
would  have  specifically  mentioned  it,  had  it 
designed  to  exempt  it.  The  court  further 
stated  that,  though  it  appeared  that  the 
plaintiff  was  a  pianist  and  that  he  had 
taught  music  for  pay  within  three  months 
prior  to  the  time  of  the  seizure,  it  did  not 
consider  this  as  sufficient  to  show  that  teach- 
ing music  was  at  that  time  his  business, 
but  that,  on  the  contrary,  the  special  and 
peculiar  manner  in  which  this  fact  is  stated 
would  indicate  that  it  was  not;  but  it  added 
that,  if  that  fact  had  appeared,  it  might 
have  presented  the  further  question  whether 
the  instrument  could  have  been  claimed  as 
44  l..RA.(N,S,) 


exempt  under  the  subsequent  clause  of  the 
statute,  which  exempts  the  tools  and  imple- 
ments or  stock  in  trade  of  any  mechanic, 
miner,  or  other  person,  used  and  kept  for 
the  purpose  of  carrying  on  his  trade  or 
business,  and  the  library  and  implements  of 
any  professional  man  not  exceeding  $200 
in  value.  But  as  this  question  was  not 
presented,  they  refused  to  consider  it.« 

And  in  Speers  v.  Reed,  4  Kv.  L.  Rep.  894, 
though  it  was  held  that  a  wife,  upon  sepa- 
rating from  her  husband,  cannot,  as  against 
his  creditors  be  allowed  in  settlement  of 
alimony,  to  retain  property  of  the  husband 
not  exempt  from  execution,  although  its 
use  may  be  necessary  to  enable  her  to  ob- 
tain the  necessaries  of  life,  yet,  as  it  ap- 
peared in  this  case  that  there  was  other 
property  of  the  husband  attached  by 
his  creditors  besides  the  piano,  which  the 
wife  sought  to  have  awarded  to  her  as 
"necessary  for  the  use  and  maintenance 
of  her  and  her  family,"  the  other  property 
should  have  been  directed  sold  before  sub- 
jecting  the  piano.  J.  H.  B. 
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essary  household  furniture,  as  it  appeared 
that  the  plaintiff  made  use  of  the  same  in 
connection  witti  the  education  of  her  chil- 
dren, and  that  the  piano  was  an  article  of 
necessity  for  that  purpose."  T}iis  opinion 
was  concurred  in  hy  Goodrich,  P.  J.,  and 
CuUen,  Bartlett,  and  Woodward,  JJ.  Cul- 
len  and  Bartlett  are  now  members  of  the 
court  of  appeals  of  said  state;  the  former 
being  chief  justice. 

Under  the  authority  of  the  Texas  and 
New  York  cases,  the  judgment  of  the  lower 
court  is  affirmed. 

All  the  Justices  concur. 


MASSACHUSETTS    SUPREME    JUDI- 
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BRIDGET  NORTON 

V. 

MICHAEL  T.  HUDNER. 

(213  Mass.  267,  100  N.  E.  646.) 

Negligence  —  nnsafe  premises  —  lia- 
bility of  shopkeeper. 

The  mere  fact  that  a  customer  in  a  meat 
market  slipped  on  a  piece  of  meat  in  the 
sawdust  on  the  floor  does  not  show  negli- 
gence on  the  part  of  the  market  keeper 
which  will  render  him  liable  for  the  result- 
ing injuries,  if  there  is  nothing  to  show 
bow  the  meat  got  upon  the  floor,  or  how 
long  it  had  been  there,  and  a  man  was  con- 
stantly at  work  keeping  the  floor  clean,  and 
the  sawdust  on  it  was  changed  twice  a 
day. 

(January   28,    1913.) 

Ij^XCEPTIONS  by  plaintiff  to  rulings  of 
J  the  Superior  Court  for  Bristol  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
n^ligence.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  I>avid  R.  Radovsky  and  John 
T.  Conghlin  for  plaintiff. 

Mr.  David  F.  Slade,  for  defendant: 

The  keeper  of  a  store  inviting  the  public 
to  inspect  and  purchase  goods  has  to  keep 
his  premises  in  a  reasonably  safe  condition 
for  the  purposes  for  which  they  are  used. 

Gilbert  v.  Xagle,  118  Mass.  278;  Tomle 
V.  Hampton,  129  111.  379,  21  N.  E.  800: 
Hendricken  v.  Meadows,  164  Mass.  699,  28 


N.  K  1064;  Doherty  v.  McLean,  171  Mass. 
399,  60  N.  E.  938,  4  Am.  Neg.  Rep.  400. 

There  is,  however,  no  liability  where  the 
defect  in  the  premises  causing  the  injury  is 
temporary,  and  whose  presence  the  owner 
did  not  know  and  could  not  be  presumed  to 
know.  Owners  of  premi8e3  are  not  insurers 
of  the  safety  of  people  riglitfully  upon  them. 

Goddard  v.  Boston  &  M.  R.  Co.  179  Mass. 
62,  60  N.  E.  486 ;  Toland  v.  Paine  Furniture 
Co.  175  Mass.  476,  56  N.  E.  608;  De  Velin 
V.  Swanson,  —  R.  I.  — ,  72  Atl.  388: 
Schnatterer  v.  Bamberger,  81  N.  J.  L.  558, 

34  L.R.A.(N.S.)  1077,  79  Atl.  324;  Ann. 
Cas.  1912D,  139. 

There  was  no  evidence  tending  to  show 
that  the  defendant  was  negligent. 

Goddard  v.  Boston  &  M.  R.  Co.  179  Mass. 
52,  60  N.  E.  486;  MacLaren  v.  Boston  Elev. 
R.  Co.  197  Mass.  490,  83  N.  E.  1088;  Anjou 
V.  Boston  Elev.  R.  Co.  208  Mass.  273,  94 
N.  E.  386,  21  Ann.  Cas.  1143;  De  Velin  v. 
Swanson,  —  R.  I.  — ,  72  Atl.  360;  Toland 
V.  Paine  Furniture  Co.  176  Mass.  476,  56 
N.  E.  608. 

Per  Curiam: 

The  plaintiff  went  into  the  defendant's 
market  to  buy  meat  and  butter,  and  after 
purchasing  the  butter,  as  she  turned  to  go 
to  the  meat  counter,  slipped,  as  she  tes- 
tifled,  upon  a  piece  of  meat  covered  with 
sawdust,  and  fell,  receiving  the  injuries 
complained  of.  The  floor  of  the  market  was 
covered  with  sawdust.  A  man  was  em- 
ployed by  the  defendant,  whose  duty  it  was 
to  sweep  the  floor  and  keep  it  clean.  He 
was  engaged  all  the  time  in  the  performance 
of  this  duty.  This  man  was  dead  at  the 
time  of  the  trial.  Sawdust  was  sprinkled' 
over  the  floor  twice  a  day,  about  eight  or 
nine  in  the  morning  and  two  or  three  in 
the  afternoon.  The  meat  counter  was  used 
only  for  meats  cut  up  for  sale.  No  trim- 
ming or  anything  of  the  kind  was  done  on 
the  counter.  Occasionally  a  piece  of  meat 
would  get  on  the  floor.  A  verdict  was  di- 
rected for  the  defendant,  and  the  case  is 
here  on  the  plaintiff's  exceptions. 

The  defendant  was  bound  to  keep  his 
premises  in  a  reasonably  safe  condition  for 
the  use  of  those  who  visited  the  store  at  his 
invitation,  and  he  is  liable  to  the  plaintiff 
for  an  injury  caused  by  his  negligence  while 
she  was  visiting  the  store  at  his  invitation, 
and  was  herself  in  the  exercise  of  due  care. 
Gilbert  v.  Nagle,  118  Mass.  278.    There  was 


Xote.— As  to  duty  of  store  or  shop 
keeper  toward  customer  as  to  condition  of 
premises,  see  note  to  McDermott  v.  Salla- 
way.  21  L.R.A.(N.S.)  456,  and  the  subse- 
quent cases  of  Lord  v.  Sherer  Dry  Goods 
Co.  27  L.R.A.(N.S.)  232;  Schnatterer  v. 
Bamberger,  34  L.R.A.(N.S.)  1077;  Chilberg 
44  L.R.A.(N.S.) 


v.  Standard  Furniture  Co.  34  L.R.A.(N.S.) 
1079. 

As  to  applicability  of  rule  res  ipsa  loqui- 
tur as  between  storekeeper  and  customer, 
see  note  to  Anderson  v.  McCarthy  Dry 
Goods  Co.  16  L.R.A.(N.S.)   931. 
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evidence  of  the  plaintiff's  due  care,  but  we 
fail  to  find  any  evidence  of  negligence  on 
the  part  of  the  defendant. 

The  only  evidence  of  negligence  was 
the  presence  upon  the  floor  of  the  piece  of 
meat  that  caused  the  plaintiff  to  slip  and 
fall.  That  could  not  be  found  to  constitute 
negligence,  unless  the  meat  had  been  there 
sucli  a  length  of  time  that  the  defendant  or 
his  servants  knew,  or  ought  in  the  exercise 
of  due  care  to  have  known,  that  it  was  there 
and  to  have  removed  it.  There  was  nothing 
to  show  how  long  it  had  been  there.  The 
fact  that  it  was  covered  with  sawdust,  as 
the  plaintiff  testified  that  it  was,  had  no 
tendency  to  show  how  long  it  had  been 
there.  Whether  it  was  there  when  the  floor 
was  sprinkled  with  sawdust,  and  should 
then  have  been  seen  and  removed,  or  wheth- 
er it  had  fallen  or  had  been  knocked  from 
the  meat  counter  a  moment  or  two  before 
and  had  become  speedily  covered  with  saw- 
duct  (it  being  undisputed  that  the  floor  was 
covered  with  sawdust  all  the  time),  were 
purely  matters  of  conjecture.  The  case  is 
different  from  Anjou  v.  Boston  Elev.  R.  Co. 
208  Mass.  273,  94  X.  E.  386,  21  Ann.  Cas. 
1143,  relied  on  by  the  plaintiff.  In  that 
case  there  was  evidence  relating  to  the  con- 
dition and  appearance  of  the  banana  peel 
from  which  it  could  be  fairly  inferred  that 
it  had  been  on  the  platform  for  a  consider- 
able period  of  time  in  such  a  position  that 
it  would  have  been  seen  and  removed  rf  the 
defendant's  employees  had  performed  tlieir 
duty.  In  this  case  no  one,  not  even  the 
plaintiff,  testified  to  seeing  the  piece  of 
meat,  and  the  only  evidence  relating  to  its 
appearance  was  the  statement  made  by  the 
plaintiff  that  it  was  covered  with  sawdust. 
The  present  case  is  more  like  Goddard  v. 
Boston  &  M.  R.  Co.  179  Mass.  52,  60  N.  E.' 
486,  where  there  was  nothing  to  show 
how  the  banana  peel  got  on  the  platform, 
or  how  long  it  had  been  there,  and  the  court 
held*  that  the  plaintiff  could  not  recover. 
We  do  not  think  that  is  enough  to  show 
negligence  on  the  part  of  the  defendant. 

Exceptions  overruled. 
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MICHELE  BAGAGLIO  et  al. 

v. 

JOSEPH  PAOLIXO  et  al. 


(   —  R.  I. 


,  85   Atl.   1048.) 


Case  —  wlien  proper  —  breach  of  con- 
tract. 

1.  Trespass  on  the  case  lies  in  favor  of  a 
property  owner  to  recover  unliquidated 
damages  for  the  breach  of  a  building  con- 
tract. 

41  L.R.A,(N,S,) 


Evidence  —  breach  of  building  contract 
—  payment  to  complete  work  —  proof. 
2.  Although  a  property  owner  may,  upon 
breach  of  a  building  contract,  settle  claims 
of  subcontractors  for  which  liens  could 
be  established,  without  requiring  their  es- 
tablishment, and  look  to  the  contractor  for 
reimbursement,  he  has  the  burden  of  show- 
ing that  the  claims  paid  were  clearly  and 
justly  due. 

(March  5,  1913.) 

Ij^XCEPTTONS  by  defendants  to  rulings 
J  of  the  Superior  Court  for  Providence 
and  Bristol  Counties  made  during  the  trial 
of  an  action  brought  to  recover  unliquidated 
damages  for  breach  of  a  building  contract. 
Sustained  in  part. 

The  facts  are  stated  in  the  opinion. 
Mr.  Frank  H.  Wildes  for  defendants. 
Mr.  Irving  O.  Hunt  for  plaintiffs. 

Vincent,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  husband  and  wife,  on  Jan- 
uary 4,  1911,  entered  into  a  written  con- 
tract with  the  defendants  for  the  construc- 
tion  of  a   house  upon   land  owned  by  the 


Note, ^Burden  of  proof  in  action  be^ 
twcen  oumer  and  contractor  as  to 
claims  of  mechanics  and  materialmen 
paid  by  owner. 

The  only  case  besides  Baoaglio  v. 
Paolino,  directly  in  point  of  this  ques- 
tion seems  to  be  Wilson  v.  Nugent.  125 
Cal.  280,  57  Pac.  1008,  where,  an  owner 
having  voluntarily  paid  lien  claimants  out 
of  money  due  the  contractor,  it  was  held, 
in  an  action  by  contractor's  assignee  in 
insolvency  to  recover  the  sum  paid,  that 
the  burden  was  upon  the  owner  to  show 
that  the  liens  were  valid  and  enforceable 
liens  upon  the  premises. 

In  Covell  V.  Washburn,  91  Cal.  560.  27 
Pac.  8.)9,  an  action  by  a  contractor  against 
an  owner  for  the  value  of  materials  fur- 
nished and  labor  performed,  it  was  said  that, 
'*had  the  defendant  herein  paid  the  demj\nd.s 
on  which  the  materialmen  had  filed  iien* 
without  suit,  and  without  the  request  of 
the  plaintiff,  he  would  have  done  so  at  his 
peril  of  being  adjudged  to  have  paid  them 
as  a  mere  volunteer  to  the  extent  to  which 
the  demands  paid  may  not  have  proved  to 
be  valid  liens  upon  his  property,  and  to  t.hi^ 
extent  he  would  have  had  no  recourse  upon 
the  plaintiff  for  indemnity.  Besides  he 
would  have  imposed  upon  himself  the  bur- 
den of  proving  that  the  demands  paid  by 
him  were  valid  debts  of  plaintiff,  secured 
by  valid  liens  upon  defendant's  property,  or 
that  he  had  paid  thereon  at  plaintiff's  re- 
quest." 

Similar  language  is  employed  in  Wilson 
V.  Samuels.  100  (^al.  514,  .35  Pac.  148.  modi- 
fied in  100  Cal.  52,3,  .35  Pac.  559,  an  action 
by  a  lien  holder  against  owner  and  con- 
tractor. J.  D.  C. 
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pUintiffs   in   the  town   of  Barrington,  for  i  ask  that  their  exception,  duly  taken  at  the 
the  sum  of  $2,000.    Under  the  terms  of  the    time,  may  now  be  allowed." 


contract  the  hoase  was  to  be  completed  by 
April  30,  1911. 

The  contract  also  provided  for  the  pay- 
ment of  the  contract  price  in  four  instal- 
menta  of  $500  each;   the  first  three  pay- 
ments to  be  made,  from  time  to  time,  as 
the  work  progressed,  and  the  last  payment 
when  the  house  was  completed.    The  plain- 
tiffs made  two  payments  to  the  defendants, 
the  first  of  $500  and  the  second  of  $400; 
a  deduction  of  $100  having  been  allowed  by 
the  defendants  on  account  of  unsatisfactory 
work.     The   house   was    not   completed    by 
April   30,   1911.     After   waiting   a  month, 
observing  the  disinclination  of  the  defend- 
ants to  finish  it,  and  learning  that  they  had 
not  paid  for  the  lumber  and  materials  al- 
ready used  in  the  construction  thereof,  and 
that  some  of  the  creditors  of  the  defendants 
had  filed,  and  others  were   contemplating 
the  filing  of,  liens  for  the  recovery  of  the 
amounts   due  them,   the   plaintiffs  notified 
the  defendants  to  proceed  no  further  with 
the  work,  and  thereupon  undertook  to  fin- 
ish the  same  themselves  as  nearly  in  ac- 
cordance  with   the   original    plans    as   the 
work   already  done  would   permit,  and  to 
discharge   such    liens   as   had    been   placed 
upon  the  property,  and  pay  such  claims  as 
might  be  made  the  basis  of  liens  thereafter. 

The  plaintiffs  have  now  brought  suit  to 
recover  the  amount  in  excess  of  the  contract 
price  which  they  were  compelled  to  pay 
to  complete  the  work,  together  with  such 
other  and  further  amounts  as  were  paid 
by  them  in  discharging  the  liens  and  claims 
aforesaid. 

The  case  was  tried  in  the  superior  court, 
and  a  verdict  rendered  for  the  plilintiffs  in 
the  sum  of  $516.20.  The  defendants  filed 
a  motion  for  a  new  trial  on  the  following 
grounds:  (1)  Because  the  verdict  was 
against  the  law;  (2)  because  the  verdict 
was  against  the  evidence  and  the  weight 
thereof;  (3)  because  the  verdict  was 
against  the  law  and  the  evidence;  and  (4) 
because  the  damages  were  excessive.  This 
motion  was  heard  and  denied  by  the  supe- 
rior court,  and  the  defendants  thereupon 
filed  their  bill  of  exceptions  embracing  twen- 
ty-two statements  of  alleged  error.  They 
now  rely,  as  stated  in  their  brief,  upon  their 
exceptions  numbered  2  and  21,  which  are 
IS  follows: 

"Second.  The  justice  presiding  during 
the  trial  of  said  cause  denied  the  defend- 
ants' motion  to  dismiss  the  case,  on  the 
frround  that  the  plaintiffs  have  misconceived 
their  cause  of  action,  to  which  denial  the 
defendants  duly  excepted.  The  defendants 
submit  that  this  ruling  denying  the  defend- 
ants' motion  to  dismiss  was  erroneous,  and 
♦4  L.RJl.(N.8.)  6 


"Twenty-first.  At  the  conclusion  of*  the 
charge  of  the  justice  presiding,  the  defend- 
ants excepted  to  that  portion  of  the  charge 
to  the  jury  which  states  that,  under  those 
circumstances,  the  parties  did  not  have  to 
wait  until  they  established  a  lien,  but  if 
the  parties  claimed  a  lien,  and  were  in  a 
position  and  had  given  notice  and  could 
establish  a  lien,  and  if  the  plaintiffs  then 
paid  the  claims,  they  could  recover  from 
the  defendants,  and  all  matters  in  connec- 
tion with  that  part  of  the  charge,  and  ask 
that  their  exception,  duly  taken  at  the  time, 
may  now  be  allowed." 

The  defendants  claim,  through  their 
second  exception,  that  the  plaintiffs,  in 
bringing  their  suit,  misconceived  their  form 
of  action,  which,  being  in  trespass  on  the 
case,  is  not  maintainable  for  the  recovery 
of  damages  arising  out  of  a  breach  of  duty 
on  the  part  of  the  defendants  relating  to  the 
performance  of  their  contract,  and  they  cite 
some  cases  in  support  of  such  contention. 

In  Malone  v.  Ryan,  14  R.  I.  614,  which 
was  a  suit  for  breach  of  promise  of  mar- 
riage, the  form  of  action  was  trespass  on  the 
case,   and   the  writ  was  served  by  arrest, 
without  being  indorsed  with  any  affidavit. 
The  declaration  set  out  a  simple  breach  of 
promise  to  marry;  and  the  action  was  there- 
fore ex  contractu,  and  not  ea  delicto.    The 
court  did  not  find  that  the  form  of  action 
was  bad,  but  that,  inasmuch  as  the  declara- 
tion set  up  a  simple  breach  of  contract,  an 
arrest  without  the  affidavit  provided  for  in 
the  third  clause  of  §  11,  chap.  299,  Gen. 
Stat,   of   1909,   was   not   authorized.     The 
court  clearly  expressed  its  opinion  that  the 
action    of    "trespass    on   the    case,"    which 
warrants  an  arrest  under  thd  second  clause 
of  §  11,  chap.  299,  Gen.  Stat,  of  1909,  is  an 
action   ex  delicto,  or   in  tort,  and  not  in 
assumpsit,   assumpsit  being  commonly   de- 
nominated an  action  of  the  case,  the  word 
"trespass"  being   omitted   as   more  appro- 
priate to  tort,  and  consequently  that  a  de- 
fendant in  assumpsit  for  a  breach  of  prom- 
ise of  marriage  cannot  be  arrested  without 
the  affidavit  prescribed  by  the  third  clause 
of   §   11,  before  referred  to,  notwithstand- 
ing   that    the    action    may    technically    be 
properly  denominated  trespass  on  the  case. 
In  other  words,  the  court  found  that,  while 
the  form  of  action  was  technically  correct, 
the  plaintiff  could  not,  through  its  employ- 
ment in  an  action  ex  contractu,  neutralize 
the  statute  requiring  an  affidavit  as  a  basis 
of  arrest. 

In  Royce  v.  Oakes,  20  R.  I.  418,  39  L.R.A. 
845,  39  Atl.  758,  the  defendant,  having  acted 
as  the  servant  and  agent  of  the  plaintiffs  in 
collecting   money   for   them,   neglected,   on 
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demands  to  pay  over  the  amount.  The 
plaintiffs  brought  an  action  for  trespass  on 
the  case,  in  which  the  declaration  was  in 
form  ew  delicto;  the  plaintiffs  alleging  that 
the  refusal  of  the  defendant  to  pay  over  the 
amount  collected  was  negligent,  fraudulent, 
and  in  violation  of  his  duty.  In  its  deci- 
sion the  court  was  not  concerned  because 
the  form  of  action  was  trespass  on  the 
case,  but  because  the  plaintiffs  were  at- 
tempting to  recover  for  money  had  and  re- 
ceived by  a  tort  action.  The  plaintiffs'  dec- 
laration clearly  set  forth  that  their  claim 
was  simply  for  a  liquidated  sum  received 
by  the  defendant  for  their  use.  They  were 
only  entitled,  therefore,  to  maintain  an  ac- 
tion for  money  had  and  received.  The 
plaintiffs  could  not,  through  the  form  of 
their  declaration,  convert  such  a  claim  into 
a  tort. 

The  difficulty  under  which  the  defendants 
seem  to  labor  in  the  case  at  bar  arises  from 
their  apparent  assumption  that  trespass  on 
the  case  is  a  form  of  action  which  is  only 
adapted  to  actions  purely  ea  delicto;  where- 
as, in  its  more  comprehensive  signification, 
it  also  includes  both  assumpsit  and  case. 
Albert  v.  Blue,  10  B.  Mon.  92.  Referring 
to  the  older  forms  of  pleading,  we  there 
find  that  trespass  on  the  case  was  the  form 
of  action  commonly  used  where  we  now, 
presumably  for  brevity,  make  use  of  as- 
sumpsit and  case. 

The  case  at  bar  is  for  the  recovery  of  un- 
liquidated damages  arising  through  the  fail- 
ure of  the  defendants  to  perform  the  obli- 
gations of  their  contract. .  The  amount  can 
only  be  ascertained  through  a  verdict  of 
the  jury  based  upon  the  evidence  adduced 
at  the  trial.  We  think  that  the  plaintiffs 
have  a  right  to  proceed  by  way  of  an  action 
of  trespass  oh  the  case,  and  that  the  de- 
fendants' exception  numbered  2  must  be 
overruled. 

The  defendants'  twenty-first  exception 
is  taken  to  that  portion  of  the  charge  of  the 
presiding  justice  wherein  and  whereby  the 
jury  were  instructed  that  the  plaintiffs 
might  recover  the  amounts  paid  out  by 
them  in  the  discharge  of  liens  without  wait- 
ing until  such  liens  were  established,  and 
that  the  plaintiffs  were  entitled  to  recover 
for  such  sums  as  they  had  paid  out  to  par- 
ties claiming,  or  who  might  be  entitled  to, 
liens,  and  were  in  a  position  and  had  given 
notice  and  could  establish  their  liens. 

We  think  this  constitutes  reversible  error. 
The  erroneous  theory  upon  which  the  trial 
of  the  case  proceeded  is  likewise  further  evi- 
denced by  the  statement  of  the  court,  during 
some  discussion  as  to  the  admissibility  of 
evidence,  that  '4f,  as  a  matter  of  fact,  these 
claims  were  owing,  and  the  creditor  was  in 
a  position  where  he  might  establish  a  me- 
44  L.R.A.(N.6.) 


chanics'  lien  and  had  taken  steps  to  do  bo, 
the  plaintiffs  had  a  right  to  liquidate  that 
claim  .  .  .  without  waiting  for  the  court 
to  pass  upon  that  lien;  .  .  •  the  man 
has  a  right  to  liquidate  those  claims  and 
protect  his  property,  and  charge  it  up 
against  the  defendants." 

Undoubtedly  the  plaintiffs  would  have  the 
right  to  discharge  a  perfected  lien, — that  is, 
one  which  had  been  carried  to  a  final  judg- 
ment,— and  charge  the  amount  paid  to  the 
defendants.  In  the  case  at  bar  the  defend- 
ants had  placed  the  plaintiffs  in  a  moat 
embarrassing  position  through  their  failure 
to  pay  for  the  materials  and  labor  furnished 
them  in  the  construction  of  the  house  which 
they  had  contracted  to  build  and  had  left 
the  plaintiffs  to  get  out  of  their  difficulty 
as  best  they  could.  Under  these  conditions 
the  plaintiffs  must  either  discharge  such 
claims  for  material  and  labor  as  might  be 
the  subject  of  liens,  or  suffer  all  the  losses 
and  disadvantages  of  delay,  together  with 
the  additional  burden  of  further  expenses 
which  would  be  incurred  in  perfecting  the 
liens,  for  all  of  which  the  defendants  might 
be  financially  irresponsible.  We  think  that 
in  this  situation  the  plaintiffs  might  pay 
such  claims  as  would  be  collectable  through 
lien  proceedings,  and  charge  the  same  to 
the  defendants.  The  plaintiffs,  however,  in 
settling  such  claims,  must  limit  each  pay- 
ment to  the  amount  justly  and  fairly  due 
the  claimant.  They  cannot  charge  to  the 
defendants  anything  more  than  the  defend- 
ants were  legally  obligated  to  pay  them- 
selves. In  order  for  the  plaintiffs  to  recover 
for  such  payments,  it  is  incumbent  upon 
them  to  establish  the  justness  of  the  claims. 
The  plaintiffs  would  not  be  justified  in  pay- 
ing a  claim  without  proper  investigation  as 
to  its  merits,  and  then  charging  the  amount 
so  paid  to  the  defendants.  The  mere  pre- 
ferment of  a  claim  does  not  prove  its  va- 
lidity. If  the  plaintiffs,  in  the  settlement  of 
claims,  pay  more  than  the  claimants  were 
properly  and  legally  entitled  to,  the  excess 
would  be  a  loss  which  they  must  bear  them- 
selves. The  plaintiffs,  in  substantiation  of 
their  charges  against  the  defendants  on  ac- 
count of  claims  paid,  must  assume  the  bur- 
den of  proving  that  the  claimants  were 
clearly  and  legally  entitled  to  the  several 
amounts  contained  in  their-  respective  ac- 
counts, in  much  the  same  manner  as  proof 
is  required  in  a  suit  for  recovery  on  book 
account. 

In  the  case  at  bar  the  plaintiffs  seem  to 
have  proceeded  upon  the  theory  that  they 
had  the  right  to  pay  whatever  amounts  were 
claimed  by  the  several  parties  for  materials 
and  labor,  and  to  charge  the  same  to  the 
defendants  without  further  proof  as  to  the 
propriety  or  oorrectneu  thereof.     That  a 
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similar  theory  was  adopted  by  the  trial 
court  in  the  conduct  of  the  case  seems  clear 
from  the  portion  of  the  charge  excepted  to, 
and  from  the  statement  of  the  law  by  the 
court  daring  the  progress  of  the  trial. 

Assuming  that  the  plaintiffs  were  dealing 
with  these  matters  with  honest  intentions, 
it  would  open  the  door  to  fraud,  dishonesty, 
and  collusion  should  we  hold  that  the  plain- 
tiffs could  pay  these  claims,  and  then  charge 
them  to  and  collect  them  from  defend- 
ants, without  evidence  satisfactorily  show^ 
Ing  that  such  charges  were  just  and  reason- 
able. 

The  defendants'  twenty-ffrst  exception  is 
sustained,  the  other  exceptions  are  over- 
ruled, and  the  case  is  remitted  to  the  Su- 
perior Court,  with  direction  to  grant  the 
defendants  a  new  trial. 

A  motion  for  reargument  having  been 
filed,  the  following  Per  Curiam  response 
was  handed  down  March  26,  1913  (—  R.  I. 
— ,  85  Atl.  1136)  : 

Following  the  opinion  of  the  court  grant- 
ing to  the  defendants  a  new  trial,  the  plain- 
tiffs filed  a  motion  for  reargument.  They 
claim,  among  other  things,  that  an  exami- 
nation of  the  record  will  disclose  that  they 
have  already  complied  with  our  opinion 
regarding  the  production  of  proofs  neces- 
sary to  substantiate  their  charges  against 
the  defendants  for  sums  expended  in  set- 
tling certain  claims  upon  which  lien  pro- 
ceedings had  been  instituted  or  upon  which 
liens  were  likely  to  be  claimed.  The  motion 
for  reargument,  proceeding  further  in  this 
direction,  points  out  certain  specific  por- 
tions of  the  testimony  which  it  is  claimed 
sustains  the  plaintiffs'  contention  and  satis- 
fies the  requirements  of  the  opinion.  We  do 
not  think  that  the  evidence  thus  referred 
to  is  so  complete  and  adequate  as  the  plain- 
tiffs contend,  or  that  it  meets  'the  require- 
ments expressed  in  the  opinion  of  this  court. 
Without  entering  upon  the  consideration 
of  all  the  different  claims,  we  may  take  one 
or  two  for  example.  The  plaintiffs  contend 
that  tne  claim  of  the  McDuff  Coal  &  Lum- 
ber Company  was  established  by  proof  suffi- 
cient to  obtain  a  verdict,  had  an  action 
been  brought  thereon  on  book  account;  but 
they  do  not  refer  to  any  testimony  showing 
that  the  goods  were  of  the  kind  and  quality 
ordered,  or  that  the  prices  charged  there- 
for were  reasonable. 

Again  the  plaintiffs  claim  that  the  bill  of 
Dominico  Vitullo  for  sand  was  shown  to  be 
a  legal  obligation  of  the  defendants.  There 
was  some  testimony  that  Vitullo  delivered 
seventeen  loads  of  sand,  which  was  used  in 
plastering  the  house.  The  plaintiffs,  how- 
ever, do  not  point  out  any  testimony  show- 
ing that  the  amount  paid  was  i^  fair  price 
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therefor,  and  the  simple  admission  of  the 
defendants  that  they  had  bought  sand  from 
Vitullo  is  not  sufficient  to  overcome  the 
lack  of  such  proof.  There  is  nothing  in  the 
plaintiffs'  motion  for  reargument  which  we 
think  would  justify  us  in  departing  from 
the  conclusions  already  arrived  at.  The 
plaintiffs'  petition  for  reargument  is  denied 
and  dismissed. 


WEST  VIRGINIA   SUPREMS   COURT 
OF  APPEALS. 

A.  W.  WOODALL 

V. 

JOHN  S.  DARST,  State  Auditor. 

(  _  W.  Va.  —  ,  77  S.  E.  264.) 

Mandamus  —  appropriation  —  consti- 
tutionality. 

1.  In  a  mandamus  proceeding  to  compel 
the  state  auditor  to  draw  his  warrant  upon 
the  treasurer  in  favor  of  a  person  to  whom 
the  legislature  has  appropriated  money,  the 
auditor  has  the  right  to  raise  the  consti- 
tutionality of  the  appropriation,  either  by 
demurrer  and  motion  to  quash  the  alterna- 
tive writ,  or  by  answer. 

Appropriation  —  moral  obligation. 

2.  The  legislature  is  without  power  to 
levy  taxes  or  appropriate  public  revenues 
for  purely  private  purposes;  but  it  has 
power  to  make  any  appropriation  to  a  pri- 
vate person  in  discharge  of  a  moral  obli- 
gation of  the  state,  and  an  appropriation 
for  such  purpose  is  for  a  public,  and  not  a 
private,  purpose. 

Militia  —  compensation  —  injury. 

3.  The  legislature  has  power  to  provide 
for  compensation  to  members  of  the  national 
guard  who  may  be  injured  while  perform- 
ing any  duty  lawfully  ordered  by  their  su- 
perior officer;  and  such  a  provision  creates 
a  moral  obligation  on  the  state  to  a  soldier 
who  enlists,  and  is  afterwards  injured  while 
performing  a  lawfully  ordered  duty,  and 
who  is  not  at  fault. 

Same  —  appropriation  —  construction. 

4.  Section  47,  chap.  18,  Code  1906,  em- 

Headnotes  by  Williams,  J. 

Note,  —  Power  of  legislature  to  make 
appropriation  to  compensate  injured 
m,ilitiaman. 

As  to  public  purposes  for  which  money 
may  be  appropriated  or  raised  by  taxation, 
see  the  note  to  Daggett  v.  Colgan,  14  L.R.A. 
474. 

No  case,  other  than  Woodall  v.  Dabst, 
has  been  found  exact] v  in  point. 

The  case  most  nearly  like  it  is  Bourn  v. 
Hart,  93  Cal.  321,  15  L.R.A.  431,  27  Am. 
St.  Rep.  203,  28  Pac.  951.  In  that  case  it 
was  held  that  tlie  legislature  had  no  right 
to  appropriate  money  in  payment  of  a  claim 
for  injuries  to  a  gui^rd  vX  v^  state  prison. 


84 


VIRGINIA  SUPREME  COURT  OF  APPEA1.S. 


Nov., 


braces  the  case  of  a  member  of  the  national 
guard  who  is  injured  while  going  to  the 
place  of  annual  encampment,  and  who  is  not 
at  fault  when  injured. 

Appropriation    —    purpose    —   Jndiclal 
question. 

5.  Whether  an  appropriation  is  for  a 
public  or  a  private  purpose  is  a  judicial 

Question;  but,  if  it  does  not  clearly  appear 
irom  the  act  of  appropriation  that  it  is 
for  a  purely  private  purpose,  the  court 
cannot  so  decide.  If  any  doubt  exists  as 
to  whether  it  is  for  a  public  or  a  private 
purpose,  the  court  must  uphold  the  legisla- 
tive act. 

Courts  —  review  of  legislative  fact. 

6.  A  fact  once  determined  by  the  legis- 
lature, and  made  the  basis  of  an  act,  is 
not  thereafter  open  to  judicial  investigation. 

Statute  —  form  —  power  of  court. 

7.  Whether  a  special  act  or  a  general  law 
is  proper  is  generally  a  question  for  legis- 
lative determination;  and  the  court  will 
not  hold  a  special  act  void,  as  contravening 
§  39,  art.  6,  of  the  state  Constitution  (Code 
1006,  p.  Ixii ) ,  unless  it  clearly  appears  that 
a  general  law  would  have  accomplished  the 
legislative  purpose  as  well. 

(November  26,  1912.) 

PETITION  for  a  writ  of  mandamus  to 
compel  respondent  to  issue  his  warrant 
upon  the  treasurer  for  a  certain  amount  in 
favor  of  petitioner,  under  a  legislative  ap- 
propriation.   Writ  awarded. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Cato  &  Bledsoe,  for  petitioner: 

The  action  of  the  lawmaking  body,  in  the 
opinion  of  the  judiciary,  may  be  ill-ad- 
vised, untvise,  and  in  many  respects  subject 
to  criticism,  but  unless  the  Federal  or  state 
Constitution  prohibits  such  action,  the 
courts  cannot  declare  it  to  be  void. 

Lusher  v.  Scites,  4  W.  Va.  11;  Stevenson 
V.  Colgan,  91  Cal.  649,  14  L.R.A.  459,  25 
Am.  St.  Rep.  230,  27  Pac.  1089. 

Aside  from  the  question  of  his  right  to 
attack  the  constitutionality  of  the  appro- 
priation to  Woodall,  the  auditor  cannot  in- 
quire into  the  merits  of  the  appropriation 
to  him,  or  set  up  the  action  of  the  military 
board  on  inquiry  as  a  defense  to  this  pro- 
ceeding. 

Robinson  v.  La  FoUette,  46  W.  Va.  666, 
33  S.  E.  288;  State  ex  rel.  Sayre  v.  Moore, 
40  Neb.  864,  26  L.R.A.  774,  69  N.  W.  755. 

The  respondent  has  no  such  interest  in 
this  controversy  as  will  permit  him  to  set 
up  the  defense  that  the  act,  or  so  much  of 
the  act  as  appropriated  the  sum  of  $2,500 
to  the  petitioner,  is  unconstitutional. 

Capito  V.  Topping,  65  W.  Va.  687,  22 
L.R.A.(N.S.)  1089,  64  S.  E.  846;  State  ex 
rel.  Dillon  County  Ct.  60  W.  Va.  339,  65 
S.  £.  382;  State  ex  reL  Morton  v.  Steven- 
son, 18  Neb.  416,.  25  N.  W.  686. 

Messrs.  William  6.  Con  ley,  Attorney 
General,  and  Frank  Ltively,  Assistant  At- 
torney General,  for  respondent: 

Appropriation  of  public  money  can  be 
made  only  for  public  purposes. 


occasioned  by  the  negligence  of  his  superior 
officer  in  directing  him  to  assist  in  recaptur- 
ing escaped  convicts,  as  the  state  was  neither 
liable  on  general  principles  of  law  nor  under 
any  prior  statute,  and  the  appropriation 
was  clearly  a  "gift,"  within  the  prohibition 
of  Const,  art.  4,  §§  31,  32,  against  the  mak- 
ing of  gifts  of  public  money.  The  court 
said:  *^It  is  recited  in  the  act  that  he  met 
with  the  accident  'while  in  the  discharge  of 
his  duties  under  the  orders  of  his  superior 
officer,'  and,  for  the  purpose  of  this  decision, 
it  may  be  conceded,  as  claimed  by  him,  that 
the  loss  of  his  arm  is  to  be  attributed  to 
the  negligence  of  his  superior  officer.  But 
whether  it  be  attributed  to  negligence  or 
misfeasance  of  such  officer,  or  any  other 
cause  which  can  be  suggested  by  the 
language  of  the  act,  the  unconstitutionality 
of  the  statute  is  apparent.  In  entering  the 
service  of  the  state,  the  petitioner  assumed 
all  the  risks  attending .  such  employment, 
whether  arising  from  its  ordinary  perils,  or 
resulting  from  the  negligence  or  misfeasance 
of  other  servants  of  the  state,  and  the  ap- 
propriation made  by  this  act  is  a  mere 
gratuity,  as  the  state  was  under  no  legal 
liability  to  compensate  him  for  any  los? 
which  he  may  have  sustained  while  thus 
in  the  discharge  of  his  duties.  .  .  .  The 
exemption  of  the  state  from  paying  damages 
for  accidents  of  this  naturcf  does  not  de- 
44  L,RJ^.(NA) 


pend  upon  its  immunity  from  being  sued 
without  its  consent,  but  rests  upon  grounds 
of  public  policy  which  deny  its  liability 
for  such  damages.  It  is  argued,  however, 
that  the  state  has  in  this  instance  as- 
sumed and  acknowledged  its  liability  by  the 
act  under  consideration.  But  this  is  pre- 
cisely what  the  legislature  is  forbidden  to 
do.  A  legislative  appropriation  made  to 
an  individual  in  payment  of  a  claim  for 
damages  on  account  of  personal  injuries 
sustained  by  him  while  in  its  service,  and 
for  which  the  state  is  not  responsible,  either 
upon  general  principles  of  law  or  by  reason 
of  some  previous  statute  creating  such 
liability,  is  a  gift,  within  the  meaning  of 
the  Constitution.  The  appropriation  made 
to  the  petitioner  was  a  mere  gratuitous 
assumption  of  an  obligation  from  whicli 
the  state  was  and  is  exempt,  and  is  within 
the  mischief  which  the  framers  of  the  Con- 
stitution intended  to  remedy  by  the  sections 
before  referred  to.  If  the  state  desires  to 
make  itself  liable  for  such  damages  as  may 
be  sustained  by  those  in  its  service,  it  must 
do  so  by  a  general  law  which  shall  embrace 
all  cAses  which  may  come  within  its  pro- 
visions." 

As  to  power  of  legislature  to  require 
municipality  to  pension  employees,  see 
note  to  State  ex  rel.  Haberlan  v.  Love,  34 
L.R,A.(N,S.)  60?.  P.M.  8. 
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1  CooXej,  Taxn.  3d  ed.  p.  84;  Curtis  v.  . 
Whipple,  24  Wis.  360,  1  Am.  Rep.  187;  | 
Opinion  of  Justices,  58  Me.  590;  Lowell 
V.  Boston,  111  Mass.  454,  15  Am.  Rep.  39; 
State  ex  rel.  Griffith  v.  Osawkee  Twp.  14 
Kan.  418,  19  Am.  Rep.  99;  Atty.  Gen.  v. 
Eau  Claire,  37  Wis.  400;  Bush  v.  Orange 
County,  159  N.  Y.  212,  45  L.R.A.  556,  70 
Am.  SSt.  Rep.  538,  53  N.  E.  1121;  Mead  v. 
Acton,  139  Mass.  341,  1  N.  E.  413;  Comins 
V.  Eddington,  64  Me.  65;  Opinion  of  Jus- 
tices, 186  Mass.  603,  72  N.  E.  95;  Fowler 
V.  Danvers,  8  Allen,  80;  Shackford  v.  New- 
ington,  46  K.  H.  415. 

In  no  case  shall  a  special  act  be  passed 
where  a  general  law  would  be  proper,  and 
can  be  made  applicable  to  the  case. 

McEldowney  v.  Wyatt,  44  W.  Va.  711,  45 
L.R.A.  609,  30  S.  E.  239;  Pasadena  v. 
Mimson,  91  Cal.  249,  27  Pac.  604;  Hen- 
derson V.  Koenig,  168  Mo.  375,  57  L.R.A. 
059,  68  S.  W.  72;  State  v.  Anslinger,  171 
Mo.  612,  71  S.  W.  1041. 

Williams,  J.,  delivered  the  opinion  ox 
the  court: 

This  is  a  mandamus  proceeding  to  compel 
the  auditor  to  issue  his  warrant  in  favor 
of  relator  upon  the  treasurer  for  $2,500 
\%hich  was  appropriated  out  of  the  state 
revenues  by  an  act  of  the  extraordinary  ses- 
«<ion  of  the  legislature,  which  convened 
February  23,  1907.  The  appropriation  to 
him  was  included  in  the  general  appro- 
priation act,  entitled  "A  Bill  Making  Ap- 
propriations of  Public  Money  to  Pay 
General  Charges  upon  the  Treasury."  So 
much  of  the  act  as  relates  to  the  appropria- 
tion made  to  relator  reads  as  follows :  "For 
A.  W.  Woodall,  member  of  Company  M., 
2d  Regiment,  West  Virginia  National 
Guard,  injured  while  on  duty  going  to 
state  encampment  at  Parliersburg,  August 
3d,   1903,   $2,500." 

Respondent  demurred  to,  and  answered, 
the  alternative  writ.  His  answer  avers  that 
the  certified  copy  of  the  general  appropria- 
tion bill  furnished  to  him  by  the  keeper  of 
the  rolls,  and  by  the  clerk  of  the  senate, 
contained  no  item  of  appropriation  to  re- 
lator, and  also  that  the  printed  acts  passed 
by  the  legislature  at  the  extraordinary  ses- 
sion of  1007  did  not  contain  any  item  of 
appropriation  in  his  favor.  He  further 
avers  that  he  does  not  know  whether  the 
appropriation  in  favor  of  relator  was  con- 
stitutionally passed  or  not,  and  calls  for 
proof  of  that  fact. 

The  legislature  was  convened  by  the  gov- 
ernor in  extraordinary  session  on  the  23d 
of  February,  1907,  and  adjourned  on  the  6th 
of  March,  1907.  It  appears  from  the  jour- 
nals of  the  two  houses  that  the  general  t.p- 
propriation  bill  was  passed  on  the  5th  day 
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of  March,  1907,  and  placed  in  the  hands  of 
the  governor  on  that  day,  and  that  the  legis- 
lature also  adjourned  on  that  day  sine  die. 
The  appropriation  to  relator  appears  in  the 
enrolled  bill  as  passed  by  the  legislature. 
The  governor  disapproved  this  particular* 
item  on  the  9th  day  of  March,  1907,  which 
was  within  five  days  after  the  bill  came  to 
his  hands,  but  after  the  legislature  had  ad- 
journed. Until  recently  it  was  generally 
supposed  that  the  governor  had  the  power, 
and  the  constitutional  right,  to  veto  any 
particular  item  in  the  general  appropria- 
tions bill,  within  five  days  after  the  act 
was  placed  in  his  hands,  notwithstanding 
the  legislature  may  have  adjourned  before 
his  right  of  veto  could  be  exercised.  Sutfh 
had  been  the  practice  of  the  governor  and 
of  his  predecessors  in  office,  and  such  was 
their  interpretation  of  the  constitutional 
right  of  the  executive.  The  keeper  of  the 
rolls,  supposing  the  governor's  disapproval 
of  the  appropriation  had  the  effect  to  de- 
feat it,  did  not  copy  it  into  the  certified 
copy  of  the  appropriations  bill  which  he 
furnished  to  the  auditor,  nor  was  it  pub- 
lished as  a  part  of  the  printed  acts  passed 
at  that  session  of  the  legislature.  But  we 
have  recently  decided,  in  May  v.  Topping, 
65  W.  Va.  656,  64  S.  E.  848,  that  the  gov- 
ernor is  prohibited  by  the  Constitution  from 
vetoing  a  general  appropriations  bill,  or  any 
item  in  it,  unless  he  communicate  his  rea- 
sons therefor  to  the  legislature  before  its 
adjournment.  The  effect  of  this  holding  is 
that  the  governor  must  veto  an  appropria- 
tion bill,  or  any  particular  item  of  it,  before 
the  legislature  adjourns,  or  not  at  all.  The 
legislature  may,  by  adjourning  immediately 
after  the  passage  of  an  appropriation  act, 
defeat  the  governor's  right  of  veto.  Still 
it  must  not  be  supposed  that  it  would  thus 
purposely  defeat  the  right,  which  is  to  be 
exercised  m  a  particular  manner,  conferred 
by  the  Constitution  upon  a  co-ordinate 
branch  of  the  government.  According  to 
our  holding  in  that  case,  which  we  still 
adhere  to  as  correctly  interpreting  the 
Constitution  in  relation  to  the  governor's 
right  of  veto  of  an  appropriation  bill,  the 
veto  in  the  present  case  was  ineffectual  to 
defeat  the  passage  of  the  special  appropria- 
tion in  favor  of  relator. 

It  is  urged  by  counsel  for  respondent 
that  the  appropriation  is  unconstitutional 
for  the  rea'son  that  it  is  made  for  a  purely 
private  purpose,  that  it  was  a  mere  g^ft  to 
Woodall,  and  that  the  legislature  was  with- 
out constitutional  right  or  power  to  make 
private  donations  out  of  the  public  treasury. 
This  is  unquestionably  true,  if  the  public 
had  no  interest  in  the  appropriation.  The 
law  is  too  well  settled  to  require  an  extend- 
ed argument,  to  the  effect  that  the  legis- 
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lature  can  levy  taxes  and  appropriate  public 
revenues  only  for  public  purposes.  The 
power  to  tax  is  conferred  upon  the  legis- 
lature to  be  used  only  for  the  public.  It 
cannot  be  exercised  solely  in  the  interest 
of  a  private  person  or  enterprise,  notwith- 
standing there  may  be  no  express  inhibi- 
tion on  the  legislature.  1  Cooley,  Const. 
Lim.  181-185.  The  right  of  the  legislature 
to  appropriate  the  public  funds  is  no  great- 
er than  its  right  to  tax.  1  Cooley,  Const. 
Lim.  184.  The  limitation  upon  the  legis- 
lature requiring  it  to  apply  public  revenues 
to  public  purposes  only  is  to  be  implied 
from  the  very  nature  of  free  government. 

In  the  case  of  Citizens'  Sav.  &  L.  ^sso. 
V.  Topeka,  20  Wall.  655,  at  page  663,  22  L. 
ed.  455,  461,  Justice  Miller,  speaking  for 
the  court  on  the  subject  of  the  rights  of  the 
individual  to  be  exempt  from  taxation,  ex- 
cept it  be  for  a  public  purpose,  says: 
"There  is  no  such  thing  in  the  theory  of 
our  governments,  state  and  national,  as 
unlimited  power  in  any  of  their  branches. 
The  executive,  the  legislative,  and  the  judi- 
cial departments  are  all  of  limited  and  de- 
fined powers.  There  are  limitations  of  such 
powers  which  arise  out  of  the  essential 
nature  of  all  free  governments;  implied 
reservations  of  individual  rights,  without 
which  the  social  compact  could  not  exist, 
and  which  are  respected  by  all  governments 
entitled  to  that  name." 

The  following  cases  are  all  in  point,  and 
all  hold  that  the  legislature  is  without  pow- 
er to  levy  taxes  or  make  appropriations  of 
public  moneys  for  a  purdy  private  pur- 
pose: Falbrook  Irrig.  Dist.  v.  Bradley,  164 
U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep. 
56;  Strickley  v.  Highland  Boy  Min.  Co. 
200  U.  S.  527,  50  L.  ed.  581,  26  Sup.  Ct. 
Rep.  301,  4  Ann.  Cas.  1174;  Coates  v.  Camp- 
bell, 37  Minn.  498,  35  N.  W.  366 ;  Re  Tut- 
hill,  163  N.  Y.  133,  49  L.R.A.  781,  79  Am. 
St.  Rep.  574,  57  N.  E.  303;  Dodge  v.  Mis- 
sion Twp.  54  L.R.A.  242,  46  C.  C.  A.  661, 
107  Fed.  827;  Sharpless  v.  Philadelphia,  21 
Pa.  147,  59  Am.  Dec.  759;  and  27  Am.  & 
Eng.  Enc.  Law,  626,  and  numerous  cases 
cited  in  note. 

"The  legislature  is  to  make  laws  for  the 
public  good,  and  not  for  the  benefit  of  in- 
dividuals. It  has  control  of  the  public 
moneys,  and  should  provide  for  disbursing 
them  only  for  public  purposes."  1  Cooley, 
Const.  Lim.  184. 

But  we  think  the  appropriation  to  re- 
lator was  made  in  discharge  of  a  moral  ob- 
ligation upon  the  state  to  compensate  him 
for  the  injury  which  he  received  while  on 
duty  in  going  to  the  state  encampment,  and 
growing  out  of  a  previous  act  of  the  legis- 
lature, to  wit,  §  47  of  the  Military  Code, 
wherein  the  legislature  declared  that  it 
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would  make  provision  for  any  member  of 
the  national  guard  ''who  shall,  without 
fault  or  neglect  on  his  part,  be  wounded  or 
disabled  while  performing  any  lawfully  or- 
dered duty."  And,  having  thus  previously 
held  out  an  inducement  to  relator  to  enter 
the  military  service,  it  became  the  moral 
duty  of  the  state,  to  make  provision  for 
him  after  his  injury,  if  he  was  not  at 
fault. 

There  is  no  doubt  of  the  right  of  a  state 
to  provide  for  the  payment  of  bounties  or 
pensions  to  those  who  enter  the  military 
service  and  are  disabled,  and  to  the  fami- 
lies of  those  who  are  killed.  Such  pro- 
visions operate  to  encourage  enlistment, — 
a  matter  in  which  the  public  is  interested. 
The  defense  of  the  state  and  the  suppres- 
sion of  riots,  mob  violence,  and  insurrection 
are  matters  of  public  concern.  An  organ- 
ized militia  is  therefore  essential;  and  if 
not  composed  of  volunteers,  it  must  be 
made  up  by  drafting  men  into  service;  and 
whatever  encourages  volunteers  to  enlist 
will  tend  to  relieve  from  the  necessity  of 
drafting,  and  is  a  relief  to  the  public. 
For  that  reason  a  statute  providing  for 
bounties  to  volunteers  is  an  act  in  the  in- 
terest of  the  public  welfare.  1  Cooley, 
Taxn.  217.  During  the  Civil  War  the  leg- 
islatures of  a  number  of  the  northern  states 
passed  acts  authorizing  towns  to  raise 
funds,  by  taxation,  for  the  payment  of 
bounties  to  volunteers.  If  those  acts  en- 
couraged enlistment,  and  thus  relieved  the 
town  from  an  impending  draft,  they  were 
held  to  be  constitutional,  as  being  for  a 
public  purpose.  Speer  v.  Blairsville,  50 
Pa.  150;  Taylor  v.  Thompson,  42  111.  9; 
Lowell  V.  Oliver,  8  Allen,  247;  Crowell  v. 
Hopkinton,  45  N.  H.  9;  Miller  v.  Grandy, 
13  Mich.  540. 

But  when  the  acts,  authorized  the  raising 
of  a  fund  by  taxation  to  pay  bounties  to 
soldiers  who  had  previously  volunteered,  or 
to  repay  money  to  persons  who  had  hired 
substitutes,  they  were  held  by  the  courts  to 
be  unconstitutional,  on  the  ground  that 
they  amounted  to  an  appropriation  of  pub- 
lic funds  to  a  purpose  that  was  purely  pri- 
vate; and  that  the  legislature  was  without 
power  to  make  private  donations  out  of  the 
public  funds.  Freeland  v.  Hastings,  10 
Allen,  570;  Perkins  v.  Milford,  59  Me.  315; 
Kelly  V.  Marshall,  69  Pa.  319;  Bush  v. 
Orange  County,  159  N.  Y.  212,  45  L.R.A. 
556,  70  Am.  St.  Rep.  538,  53  N.  E.  1121; 
Mead  v.  Acton,  139  Mass.  341,  1  N.  E.  413. 

The  purpose  of  the  United  States  govern- 
ment to  pension  soldiers  and  sailors  who 
entered  the  United  States  service,  and  who 
were  disabled  in  the  war  then  existing  be- 
tween this  country  and  Great  Britain,  was 
declared  by  resolution  of   Congress  passed 


1912. 


WOODALL  T.  DARST. 


87 


August  26,  1776.  The  policy  of  the  govern- 
ment was  thus  declared,  and  the  public  was 
served  by  the  inducement  thus  held  out  to 
persons  to  enlist  in  the  army  and  navy. 
And  by  act  of  Congress  passed  '  April  10, 
1806,  a  general  provision  was  made  for  the 
payment  of  pensions  to  soldiers  and  sea- 
men disabled  in  the  War  of  the  Revolu- 
tion; and  it  has  been  the  uniform  policy 
of  the  general  government,  ever  since  tliat 
time,  to  pension  her  disabled  soldiers  and 
seamen.  In  consequence  of  this  wise  and 
generous  policy,  it  is  easy  for  the  general 
government  to  obtain  volunteers  when  their 
services  are  needed  in  the  country's  de- 
fense. 

For  a  number  of  years  past,  it  has  been 
the  declared  policy  of  this  state  to  make 
provision  for  any  member  of  the  national 
guard  who  is  incapacitated  while  on  duty. 
Code  1906,  chap.  28  §  47.  The  following 
language  in  that  section,  viz.,  "or  who 
shall,  without  fault  or  neglect  on  his  part, 
be  wounded  or  disabled  while  performing 
any  lawfully  ordered  duty,"  we  think,  is 
sufficiently  comprehensive  to  include  the 
case  of  petitioner,  who,  as  it  appears  from 
the  language  of  the  appropriation  itself, 
was  injured  while  on  duty  going  to  the 
state  encampment  at  Parkersburg.  The 
act  includes  every  injury  which  incapaci- 
tates the  soldier  from  pursuing  his  usual 
business,  and  which  he  receives  while  per- 
forming any  lawfully  ordered  duty;  and 
relator  was  certainly  performing  such  duty 
in  going  to  the  place  of  encampment. 

The  provision  of  the  above-quoted  statute 
was  an  inducement,  no  doubt,  to  relator, 
and  to  every  other  national  guardsman,  to 
enlist  in  the  military  service  of  the  state. 
Relator  therefore  had  a  right  to  expect 
that,  if  he  was  hurt  while  performing  his 
duty,  he  would  be  compensated  out  of  the 
public  treasury;  and,  having  entered  the 
service  and  received  his  injury  after  the 
enactment  of  that  statute,  there  was  a 
moral  duty  resting  upon  the  state  to  make 
provision  for  him. 

The  legislature  has  a  right  to  appropriate 
the  public  funds  in  discharge  of  the  state's 
duty,  whether  the  duty  be  legal  or  only 
moral.  And  the  discharge  of  such  an  obli- 
gation is  always  regarded  as  a  legitimate 
exercise  of  governmental  power.  That  a 
private  person  may  receive  the  benefit  of 
an  appropriation  made  in  discharge  of  a 
public  moral  duty  does  not  constitute  the 
act  of  appropriation  a  private  one.  Unit- 
ed States  V.  Realty  Co.  163  U.  S.  427,  41 
L.  ed.  215,  16  Sup.  Ct.  Rep.  1120;  State 
ex  rel.  McCurdy  v.  Tappan,  29  Wis.  664, 
9  Am.  Rep.  622;  Freeland  v.  Hastings,  10 
Allen,  570.  In  Exempt  Firemen's  Benev. 
Fund  V.  Roome,  03  N.  Y.  313,  327,  45  Am. 
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Rep.  217,  a  legislative  act  was  held  to  be 
constitutional,  which  required  the  agents 
of  insurance  companies  not  incorporated  un- 
der the  laws  of  New  York,  to  pay  annually ; 
to  the  treasurer  of  the  Exempt  Firemen's 
Benevolent  Fund  of  the  city  of  New  York 
a  percentage  upon  the  gross  premiums  re- 
ceived by  such  companies  for  insurance  up- 
on property  in  that  city.  The  court,  in  its 
opinion,  says:  "When  the  state  takes 
from  the  public  treasury  a  sum  of  money 
and  gives  it  to  a  corporate  body  for  the 
relief  of  deserving  beneficiaries,  it  does  one 
of  two  things:  It  either  bestows  a  charity, 
or  recognizes  and  discharges  an  obligation 
due  from  it  to  the  recipients.  The  former 
it  cannot  do  except  in  specified  cases.  The 
latter  it  may  always  do,  for  the  constitu- 
tional provision  was  not  intended  and 
^hould  not  be  construed  to  make  impos- 
sible the  performance  of  an  honorable  obli- 
gation founded  upon  a  public  service  in- 
vited by  the  state,  adopted  as  its  agency 
for  doing  its  work,  and  induced  by  exemp- 
tions and  rewards  which  good  faith  and 
justice  require  should  last  so  long  as  the 
occasion  demands." 

In  making  appropriations  of  public  mon- 
eys, the  legislature  is  not  confined  within 
the  strict  limits  of  what,  in  cases  between 
individuals,  would  be  considered  a  legal 
obligation,  "but  it  may  recognize  moral  or 
equitable  obligations,  such  as  a  just  man 
would  be  likely  to  recognize  in  his  own  af- 
fairs, whether  by  law  required  to  do  so  or 
not."    1  Cooley,  Taxn.  209. 

The  appropriation  was  made  to  relator  in 
discharge  of  a  moral  obligation  resting  up- 
on the  state,  and  therefore  it  must  be  re- 
garded as  being  for  a  public  purpose,  and 
within  the  constitutional  powers  of  the  leg- 
islature. 

It  is  urged  that  respondent,  hking  a  min- 
isterial officer,  had  no  right  to  question  the 
constitutionality  of  the  appropriation.  On 
this  point  there  is  some  conflict  of  deci- 
sions, but  the  weight  of  authority  is  in 
favor  of  the  right  of  the  auditor  to  do  so. 
In  State  ex  rel.  Pell  v.  Newark,  40  N.  J.  L. 
71,  it  was  held  that,  on  application  for  a 
mandamus  against  the  common  council, 
they  could  question  the  constitutionality  of 
an  act  which  legislated  them  out  of  office. 
In  Denman  v.  Broderick,  111  Cal.  96,  43 
Pac.  516,  it  was  held  that  "the  act  under 
which  the  election  commissioners  of  San 
Francisco  were  appointed,  as  provided  for 
in  §  1075  of  the  Political  Code,  being  un- 
constitutional and  void,  the  auditor  of  the 
city  and  county  of  San  Francisco  was  not 
authorized  to  draw  a  warrant  for  the 
salary  of  such  election  commissioners,  and 
mandamus  will  not  lie  to  compel  him  to 
draw  such  warrant." 
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Com.  ex  rel.  Atty.  Gen.  v.  Mathues,  210  Pa. 
372,  390,  69  Atl.  961,  968,  was  an  application 
for  a  mandamus  to  compel  the  treasurer  to 
execute  his  warrant  in  favor  of  certain  judgeb 
for  their  salaries;  and  the  court  held  that 
the  treasurer  had  the  right  to  question  the 
constitutionality  of  the  act  providing  for 
an  increase  of  salary.  That  is  a  recent  de- 
cision, and  it  is  supported  by  a  well-rea- 
soned opinion,  in  which  many  cases  are 
cited,  pro  and  con.  Hie  court  says:  "Al- 
though we  do  not  decide  that  all  minis- 
terial officers  of  the  state  government  have 
a  right  to  refuse  to  act  under  a  law  because 
they  conceive  it  to  be  unconstitutional,  and 
thus  constitute  themselves  tribunals  to  pass 
upon  the  validity  of  acts  of  the  legislature 
generally,  we  do  hold  in  this  particular 
case  that  the  state  treasurer,  being  a  high 
constitutional  officer  of  the  commonwealth, 
intrusted  with  the  funds  of  the  state,  under 
the  law,  has  the  right  to  raise  by  his  plead- 
ings the  question  of  the  constitutionality 
of  the  act  of  April  14,  1903,  fixing  the 
salaries  of  the  judges  of  the  common- 
wealth." 

In  Huntington  v.  Worthen,  120  U.  S,  97, 
30  L.  ed.  588,  7  Sup.  Ct.  Rep.  469,  discuss- 
ing this  question,  Justice  Field  uses  this 
language:  "It  may  not  be  a  wise  thing, 
as  a  rule,  for  subordinate  executive  or  min- 
isterial officers  to  undertake  to  pass  upon 
the  constitutionality  of  legislation  prescrib- 
ing their  duties,  and  to  disregard  it  if  in 
their  judgment  it  is  invalid.  This  may  be 
a  hazardous  proceeding  to  themselves,  and 
productive  of  great  inconvenience  to  the 
public;  but  still  the  determination  of  the 
judicial  tribunals  can  alone  settle  the  le- 
gality of  their  action.  An  unconstitutional 
act  is  not  a  law;  it  binds  no  one  and  pro- 
tects no  one."  See  also  Norton  v.  Shelby 
County,  118  U.  S.  425,  30  L.  ed.  178,  6 
Sup.  Ct.  Rep.  1121. 

The  supreme  court  of  appeals  of  Kentucky, 
in  Norman  v.  Kentucky  Bd.  of  Managers, 
93  Ky.  637,  18  L.R.A.  556,  20  S.  W.  901, 
held  that  "the  state  auditor  has  the  right, 
when  called  upon  to  issue  his  warrant  upon 
the  treasury  for  money  appropriated  by 
act  of  the  legislature,  to  question  the  va- 
lidity of  the  act  making  the  appropria- 
tion." 

It  may  be  an  unwise  policy  to  permit  a 
subordinate  ministerial  officer  to  disregard 
a  statute  because  he  may  think  It  is  not 
constitutional,  in  violation  of  the  directions 
of  his  superior  officer,  as  that  would  tend 
to  bring  about  confusion  in  the  adminis- 
tration of  the  law;  but  we  see  no  reason 
why  the  auditor,  who  is  at  the  head  of  one 
of  the  important  branches  of  the  executive 
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department,  and  diarged  with  the  duty  of 
protecting  the  state's  funds,  should  be  de- 
nied the  right  to  do  so. 
*The  right  of  the  courts  to  inquire  into 
an  appropriation  of  the  public  funds,  to  de- 
termine whether  it  is  for  a  public  or  a 
private  purpose,  is  recognized.  Such  a 
question  presents  a  fact  to  be  determined, 
and  is  therefore  a  matter  proper  for  judi- 
cial ascertainment.  But  judicial  inquiry 
can  extend  no  further  than  is  necessary  to 
determine  the  fact.  The  court  has  no  right 
to  question  the  wisdom  or  the  governmental 
policy  involved  in  the  act;  those  matters 
pertain  exclusively  to  the  legislative  branch 
of  government.  Moreover,  if  there  is  any 
doubt  in  the  mind  of  the  court  as  to  wheth- 
er the  purpose  is  public  or  private,  it  must 
resolve  the  doubt  in  favor  of  the  constitu- 
tionality of  the  act.  But  if  it  clearly  ap- 
pears from  the  act  itself  that  the  tax  levied, 
or  the  appropriation  made,  is  for  a  purely 
private  purpose,  it  necessarily  follows  that 
it  is  void,  as  being  beyond  the  legitimate 
scope  of  legislative  power  to  make  it,  and 
the  court  can  so  declare.  The  legislature 
cannot,  by  its  mere  fiat,  make  an  appro- 
priation or  a  tax  a  public  one,  which  in  its 
nature  is  private;  and  whether  it  is  public 
or  private  depends  upon  the  use  to  which 
the  appropriation  is  to  be  applied,  and  the 
legislative  purpose  in  making  it. 

"The  decision  of  the  question  whether  a 
tax  or  a  public  debt  is  for  a  public  or 
private  purpose  is  not  a  legislative,  but  a 
judicial,  function.  A  legislature  cannot 
make  a  private  purpose  a  public  purpose, 
or  draw  to  itself  or  create  the  power  ta 
authorize  a  tax  or  a  debt  for  such  a  pur- 
pose, by  its  mere  fiat."  Dodge  v.  Mission 
Twp.  64  L.R.A.  242,  46  C.  C.  A.  661,  107 
Fed.  827 ;  Fallbropk  Irrig.  Dist.  v.  Bradley, 
164  U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct, 
Rep.  56;  Allen  v.  Jay,  60  Me.  124,  11  Am. 
Rep.  185;  Tyler  v.  Beacher,  44  Vt.  648,  8 
Am.  Rep.  398;  Re  Eureka  Basin  Ware- 
house &  Mfg.  Co.  96  N.  Y.  42;  Weismer  v. 
Douglas,  64  N.  Y.  91,  21  Am.  Rep.  686; 
Coates  V.  Campbell,  37  Minn.  498,  35  N. 
W.  366;  Stevenson  v.  Colgan,  91  Cal.  649, 
14  L.R.A.  459,  25  Am.  St.  Rep.  230,  27 
Pac.  1089;  Citizens'  Sav.  &  L.  Asso.  v. 
Topeka,  20  Wall.  655,  22  L.  ed.  455;  1 
Cooley,  Taxn.  183. 

The  return  sets  up  the  fact  that  relator 
was  not  in  line  of  duty,  but  was  acting  in 
disobedience  to  the  command  of  the  officer, 
when  he  received  his  injury.  This  is  a 
matter  which  the  legislature  must  have  in- 
quired into  before  making  the  appropria- 
tion, and  it  is  foreclosed  to  us.  The  ascer- 
tainment of  a  fact  by  the  legislature,   as 
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the  basis  for  an  act  passed  by  it,  is  not 
thereafter  open  to  judicial  investigation. 
Lusher  v.  Scites,  4  W.  Va.  1 1 ;  Stevenson  v. 
Colgan,  91  Gal.  649,  14  L.R.A.  459,  25  Am. 
St.  Rep.  230,  27  Pac.  1089. 

It  is  urged  that  the  appropriation  to  re- 
lator is  void  because  it  is  made  by  a  spe- 
cial act,  When  it  could  have  been  provided 
for  by  general  law,  and  therefore  contra- 
venes §  39  of  article  6  of  the  Constitution, 
which,  in  part,  reads  as  follows:  "And  in 
DO  case  shall  a  special  wet  be  passed  where 
a  general  law  would  be  proper,  and  can  be 
made  applicahle  to  the  case,  nor  in  any 
other  case  in  which  the  courts  have  juris- 
diction, and  are  competent  to  give  the  re- 
lief asked  for/' 

We  do  not  think  it  void  for  that  reason. 
From  36  Cyc.  991,  we  quote:  "It  is  the 
general  doctrine  that  the  legislature  is  the 
sole  judge  whether  a  provision  by  a  general 
law  is  possible  under  a  provision  in  the 
Constitution  to  the  effect  that  no  special 
law  shall  be  enacted  in  all  cases  where  a 
general  law  can  be  made  applicable."  See 
also,  in  support  of  the  text,  Guthrie  Nat. 
Bank  v.  Guthrie,  173  U.  S.  628,  43  L.  ed. 
756,  19  Sup.  Ct.  Rep.  613;  Hager  v.  Ken- 
tucky Children's  Home  Soc.  119  Ky.  236, 
67  L.UJL  815,  83  S.  W.  606. 

We  must  assume  that  the  legislature 
considered  whether  or  not  its  purpose  in 
making  the  appropriation  to  relator  could 
best  be  accomplished  by  a  general,  or  by  a 
special,  act,  and  determined  in  favor  of  the 
latter;  and,  having  so  determined,  the  court 
is  not  at  liberty  to  say  that  it  abused  its 
discretion,  unless  it  clearly  appears  from 
the  character  of  the  appropriation  that  a 
general  law  would  have  answered  the  pur- 
pose as  well.  This  is  not  clear;  there  are 
many  matters  that  might  very  justly  and 
properly  be  considered  by  the  legislature  in 
determining  the  merits  of  claims  of  the 
same  general  nature  as  relator's,  which 
could  not  well  be  embodied  in  a  general 
law.  For  instance,  the  needs  of  the  claim- 
ants and  those  dependent  upon  them  might 
very  properly  influence  the  legislature  in 
determining  the  amount  it  would  apply  to 
discharge  an  obligation  purely  moral.  The 
most  that  we  can  say  is  that  it  is  doubtful 
if  a  general  law  would  be  as  proper  to  ac- 
complish the  purpose  which  the  legislature 
had  in  view  as  the  special  appropriation, 
and  we  must  resolve  the  doubt  in  favor  of 
the  validity  of  the  act. 

Onr  judgment  is  to  award  the  writ. 

Petition  for  rehearing  denied  January  6, 
1013. 
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SPANISH  FORK  CO-OPERATIVE  INSTI- 
TUTION, Intervener,  Appt. 

(—  Utah,  — ,   126   Pac.  403.) 

Trial  —  modification  of  findings  —  ad- 
journment of  term. 

1.  A  court  has  *no  inherent  power  to 
modify  its  findings  of  fact  after  the  ad- 
journment of  the  term  at  which  the  findings 
were  made. 

Same  —  motion  to  retax  costs  —  modi- 
fication of  findings. 

2.  A  motion  for  the  retaxation  of  costs 
does  not  contemplate  the  modification  by 
the  court  of  its  findings  of  fact  within  the 
meaning  of  a  statute  permitting  such  modi- 
fication after  the  close  of  the  term  at  which 
the  findings  were  made,  upon  applications 
for  that  purpose  and  notice  to  the  adverse 
party. 

Easement  —  prescriptive  right  —  incep- 
tion in  license. 

3.  That  a  canal  to  convey  water  to  a  mill 
and  to  irrigate  land  was  constructed  under 
a  parol  license  does  not  prevent  its  use 
for  the  prescriptive  period  from  ripening 
into  an  easement,  if  it  was  used  and  main- 
tained under  claim  of  right  in  the  same 
manner  as  though  it  was  constructed  over 
land  belonging  to  the  owner  of  the  ditch. 

Vendor  and  purchaser  —  visible  ease- 
ment —  notice  of  rights. 

4.  One  purchasing  land  across  which  ex- 
ists a  canal  used  for  purposes  permanent  in 
their  nature  takes  subject  to  the  rights  of 
the  canal  owner. 

Note.  '^Acquisition  of  easement  hy  pre- 
acription  where  original  use  was  uti- 
der  license. 

This  note  does  not  include  cases  where 
there  was  a  right  of  enjoyment  granted  as 
distinguished  from  a  license,  under  which 
the  use  is  regarded  as  permissive,  and  not 
as  of  right.  Nor  are  cases  included  where 
there  was  a  void  parol  conveyance,  the 
question  whether  an  easement  hy  prescrip- 
tion can  he  founded  on  such  a  conveyance 
having  been  treated  in  the  note  to  Lech- 
man  v.  Mills,  13  L.ILA.(N.S.)  990.  In 
connection  with  that  note,  see  also  Alder- 
man V.  New  Haven,  18  L.R.A.(N.S.)   74. 

General  rules. 

It  is  the  well-settled  rule  that  use  by 
the  express  or  implied  permission  or  license, 
no  matter  how  long  continued,  cannot  ripen 
into  an  easement  by  prescription,  since  one 
of  the  elements  essential  to  the  acquisition 
of  such  an  easement,  namely  user  as  of 
right  as  distinguished  from  permissive  user, 
is  lacking.  The  following  cases  support  this 
rule:  Polly  v.  McCall,  37  Ala.  20;  Stewart 
V.  White,  128  Ala.  202,  66  L.R.A.  211,  30 
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Trespass  —  riparian  easement  —  liabil- 
ity. 

5.  One  having  an  easement  across  an- 
other's property  is  not  liable  in  damages 
for  entering  upon  the  land  along  the  ditch 
for  the  purpose  of  cleaning  and  repairing 
it.  If  he  does  no  unnecessary  injury. 

(June  12,  1912.) 

APPEAL  by  intervener  from  a  judgment 
of  the  District  Court  for  Utah  County 
iu  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  alleged  trespasses  upon 
bis  lands.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  Saxey  for  appellant. 
Mr.  Ellas  Hanson  for  respondent. 


Frlck,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Tne  respondent  commenced  this  action 
against  the  defendant  Davis  to  recover  dam- 
ages for  trespasses  that  it  is  alleged  said 
Davis  by  himself  and  "by  his  agents"  had 
committed  on  respondent's  land,  which  is 
specifically  described  in  the  complaint. 
Davis  answered,  justifying  the  alleged  tres- 
passes. •  His  answer  is,  however,  not  mate- 
rial to  the  real  questions  involved  here,  and 
therefore  will  not  be  referred  to  hereafter. 
The  appellant  asked  and  was  given  leave  to 
intervene  in  the  action  commenced  against 
Davis  as  aforesaid,  and  in  its  complaint  in 
intervention  it  in  substance  allied  that 
the  fee  to  the  land  in  question  was  in  the 
respondent;  that  it  was  the  owner,  and  for 


So.  526;  Jesse  French  Piano  &  Organ  Co. 
V.  Forbes,  129  Ala.  471,  87  Am.  St.  Rep.  71, 
29  So.  683,  on  subsequent  appeal  135  Ala. 
277,  33  So.  183;  Sharpe  v.  Marcus,  137  Ala. 
147,  33  So.  821;  Gosdin  v.  Williams,  151 
Ala.  592,  44  So.  611;  Bellevue  Cemetery  Co. 
V.  McEvers,  168  Ala.  535,  53  So.  272;  Bairker 
V.  Mobile  Electric  Co.  173  Ala.  38,  65  So. 
364;  Reiser  v.  Moore,  73  Ark.  296,  84  S.  W. 
219;  Pinheiro  v.  Bettencourt,  17  Cal.  App. 
Ill,  118  Pac.  941;  Barbour  v.  Pierce,  42  Cal. 
657;  Thomas  v.  England,  71  Cal.  456,  12 
Pac.  491 ;  Ball  v.  Kehl,  95  Cal.  606,  30  Pac. 
780;  Clarke  v.  Clarke,  133  Cal.  667,  66  Pac. 
10;  Patterson  v.  Mills,  —  Cal.  — ,  68  Pac. 
1034;  Cassin  v.  Cole,  153  Cal.  677,  96 
Pac.  277 ;  Davis  v.  Martin,  157  Cal.  657,  108 
Pac.  866;  Pierce  v.  Selleck,  18  Conn.  321; 
Dunham  v.  New  Britain,  55  Conn.  378,  11 
Atl.  354;  Pennington  v.  Lewis,  4  Penn.(Del.) 
447,  56  Atl.  378;  Baynard  v.  Every  Evening 
Printing  Co.  —  Del.  — ,  77  Atl.  885;  Nott 
V.  Tinley,  69  Ga.  766;  Hemdon  v.  Strick- 
land, 86  Ga.  323,  12  S.  E:  642;  Hall  v. 
Blackman,  8  Idaho,  272,  68  Pac.  19;  Quincy 
V.  Jones,  76  HI.  231,  20  Am.  Rep.  243;  Dexter 
V.  Tree,  117  HI.  532,  6  N.  E.  506;  Brushy 
Mound  V.  McClintock,  150  HI.  129,  36  N.  E. 
976;  Lambe  v.  Manning,  171  HI.  612,  49 
N.  E.  509;  Rose  v.  Farmington,  196  HI.  226, 
63  N.  E.  631;  Chicago,  B.  &  Q.  R.  Co.  v. 
Ives,  202  HI.  69,  66  N.  E.  940;  Chicago,  B. 
&  Q.  R.  Co.  V.  Johnson,  205  111.  598,  68  N.  E. 
1112;  Stewart  v.  Andrews,  239  HI.  186,  87 
N.  E.  864;  Kibbey  v.  Richards,  30  Ind. 
App.  101,  96  Am.  St.  Rep.  333,  65  N.  E. 
541;  Lucas  v.  Rhodes,  48  Ind.  App.  211,  94 
N.  E.  914 ;  Park  v.  Morgan,  —  Ind.  App.  — , 
100  N.  E.  861;  Mitchell  v.  Parks,  26  Ind. 
354;  Hill  y.  Hagaman,  84  Ind.  287;  Parish 
V.  Kaspare,  109  Ind.  586,  10  N.  E.  109; 
Shellhouse  v.  State,  110  Ind.  509,  11  N.  E. 
484;  Nowlin  v.  Whipple,  120  Ind.  596,  6 
L.R.A.  159,  22  N.  E.  669;  Conner  v.  Wood- 
fili,  126  Ind.  85,  22  Am.  St.  Rep.  568,  25  N.  E. 
876;  Cargar  v.  Fee,  140  Ind.  572,  39  N.  E. 
93;  aay  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
164  Ind.  439,  73  N.  E.  904 ;  Null  v.  William- 
son, 166  Ind.  537,  78  N.  E.  76;  Gascho  v. 
Lennert,  —  Ind.  — ,  97  N.  E.  6;  Hagerle  v. 
Beebe,  123  Iowa,  620,  99  N.  W.  303;  Mc- 
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Bride  V.  Bair,  134  Iowa,  661,  112  N.  W. 
169;  Woodruff  v.  Langford,  —  Iowa  — , 
115  N.  W.  1020;  Hastings  v.  Chicago,  R.  I. 
&  P.  R.  Co.  148  Iowa,  390,  126  N.  W.  786; 
Atchison,  T.  &  S.  F.  R,  Co.  v.  Conlon,  62 
Kan.  416,  53  L.R.A.  781,  63  Pac.  432;  Job- 
ling  V.  Tuttle,  75  Kan.  351,  9  L.RA.(N.S.) 
960,  89  Pac.  699;  Witty  v.  Golay,  9  Ky.  L. 
Rep.  195;  Harris  v.  Ash,  16  Ky.  L.  Rep. 
679,  24  S.  W.  868;  Abell  v.  Payne,  23  Ky. 
L.  Rep.  243,  62  S.  W.  880;  Patterson  v. 
Griffith,  23  Ky.  L.  Rep.  334,  62  S.  W.  884; 
Louisville  &  N.  R.  Co.  v.  Dickey,  24  Ky. 
L.  Rep.  1710,  72  S.  W.  332;  Warth  v.  Bald- 
win, 27  Ky.  L.  Rep.  339,  84  S.  W.  1148; 
Crabtree  Coal  Min.  Co.  v.  Hamby,  28  Ky. 
L.  Rep.  687,  90  S.  W.  226;  Roberts  v.  Wil- 
liams, 28  Ky.  L.  Rep.  1084,  90  S.  W.  565; 
Potter  V.  Magruder,  30  Ky.  L.  Rep.  276,  97 
S.  W.  732;  Prewitt  v.  Houston ville  Ceme- 
tery Co.  31  Ky.  L.  Rep,  125,  101  S.  W. 
892;  Boyd  v.  Morris,  32  Ky.  L.  Rep.  642, 
106  S.  W.  867;  Berea  College  v.  Burnell,  33 
Ky.  L.  Rep.  796,  111  S.  W.  332;  Bowman 
v.  Wickliffe,  15  B.  Mon.  84;  Hall  v.  Mc- 
Leod,  2  Met.  (Ky.)  98,  74  Am.  Dec  400; 
Conyers  v.  Scott,  94  Ky.  123,  21  S.  W.  530; 
Roland  v,  O'Neal,  —  Ky.  — ,  122  S.  W.  827; 
Louisville  &  N.  R.  Co.  v.  Hagan,  141  Ky. 
20,  35  L.Rj1.(N.S.)  189,  131  S.  W.  1018; 
Fightmaster  v.  Taylor,  147  Ky.  469,  144  S. 
W.  381;  Jefferson  v.  Callahan,  153  Ky.  38, 
154  S.  W.  898;  Delahoussaye  v.  Judice,  13 
La.  Ann.  587,  71  Am.  Dec.  521;  Macheca  v. 
Avegno,  25  La.  Ann.  55;  Mayberry  v. 
St&ndish,  56  Me.  342;  Cottle  v.  Young,  69 
Me.  105;  Morse  v.  Williams,  62  Me.  445; 
Blanchard  v.  Moulton,  63  Me.  434  ;>  Currie 
V.  Bangor  &  A.  R.  Co.  105  Me.  529,  76  AtL 
51;  Anderson  v.  Dyer,  107  Me.  342,  78  AtL 
453;  Pue  v.  Pue,  4  Md.  Ch.  386;  Browne  ▼. 
Methodist  Episcopal  Church,  37  Md.  108; 
Oliver  v.  Hook,  47  Md.  301 ;  Cox  v.  Forrest, 
60  Md.  74;  Vandegrift  v.  Burke,  98  Md. 
230,  56  Atl.  602;  Ross  v.  McGee,  98  Md.  389, 
56  Atl.  1128;  Gayetty  v.  Bethune,  14  Mass. 
49,  7  Am.  Dec.  188;  Gloucester  v.  Beach,  2 
Pick.  60,  note;  Medford  v.  Pratt,  4  Pick. 
222;  Sumner  v.  Tileston,  7  Pick.  198;  Sar- 
gent V.  Ballard,  9  Pick.  251;  Baker  v.  Bos- 
ton, 12  Pick.  183.  22  Am..  Dec.  421;   Bach- 
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many  years  prior  to  the  commencement  of 
the  action  had  been  the  owner,  of  a  flour- 
ing mill  which  it  operated  by  water  power, 
\»hich  water  was  obtained  from  Spanish 
Fork  river  by  means  of  a  canal  or  ditch 
about  3  miles  in  length;  that  said  canal  or 
ditch  passed  through  respondent's  land,  and 
that  the  same  was  constructed,  owned,  oc- 
cupied, and  used  by  appellant  for  the  pur- 
poses of  conducting  water  through  the  same 
to  said  mill  for  a  period  of  twenty- five 
jears  without  molestation  or  interference 
from  anyone,  and  for  about  twenty- three 
years  before  the  respondent  purchased  and 
Wcame  the  owner  of  the  land  in  question; 
that  the  appellant  claims  the  right  to  use, 
maintain,  and  repair  said  canal  as  an  ease- 
ment  over    said    land,   and   that  the   acts 


complained  of  by  respondent  were  com- 
mitted by  appellant's  agents  and  employees 
by  going  on  and  along  said  canal  or  ditch 
for  the  purpose  of  making  repairs  that  were 
necessary  and  required,  and  for  that  pur- 
pose removed  sand  and  gravel  that  had 
accumulated  in  said  canal,  and  which  had 
to  be  removed  to  permit  the  necessary  water 
to  flow  through  the  same  to  said  mill;  that 
said  sand  and  gravel  were  carefully  removed 
and  deposited  along  the  margin  of  the  bank 
of  said  canal,  and  that  no  unnecessary  thing 
was  done  or  act  committed  in  doing  said 
work.  Eespondent  answered  the  complaint, 
admitting  the  allegations  therein,  except 
that  appellant  had  acquired  a  right  of 
way  or  an  easement  over  his  land.  The 
issues  were  tried  to   the  court  without  a 


elder  y.  Wakefleld,  8  Gush.  243;   Smith  v. 
Miller,  11   Gray,  145;   Stearns  v.  Janes,  12 
Allen  582;  Webster  v.  Lowell,  142  Mass.  324, 
8  N.  £.  54;   Deerfield  v.  Connecticut  River 
R.  Co.  144  Mass.  326,  11  N.  E.  105;  John- 
son V.  Knapp,  160  Mass.  267,  23  N.  £.  40; 
McCreary  v.  Boston  &  M«  E.  Co.  163  Mass. 
300,  11  LJRJL.  350,  26  N.  E.  864;  Chenery 
V.  Fitchburg  R.  Go.  160  Mass.  212,  22  L.RA. 
575,  36  N.  E.  654;  Gay  v.  Tower,  173  Mass. 
385,  63  N.   E.  999;   Moffatt  y.  Kenny,  174 
Mass.  311,  64  N.  E-.  850;  Flagg  v.  Phillips, 
201  Mass.  216,  87  N.  E.  698;  Bigelow  Car- 
pet Co.  y.  Wiggin,  209  Mass.  542,  95  N.  E. 
938;   Wilkinson   y.  Hutzel,   142   Mich.   674, 
106  N.  W.  207;  Moore  v.  Bulgreen,  153  Mich. 
261,  116  N.   W.  1006;   Webber  v.   Detroit, 
159   Mich.    14,   36  L.R.A.(N.S.)    1066,   123 
X.  W.  540;  Menter  v.  First  Baptist  Church, 
159  Mich.  21,  123  N.  W.  585;   Minneapolis 
Western  R.  Go.  y.  Minneapolis  &  St.  L.  R. 
Co.  58  Minn.  128,  69  N.  W.  983;  Lanier  v. 
Booth,  60  Miss.  410;  Nelson  v.  Nelson,  41 
Mo.  App.  130;  Hurt  v.  Adams,  86  Mo.  App. 
73;  Chillicothe  v.  Bryan,  103  Mo.  App.  409, 
77  S.  W.  465;  Rice  v.  Wade,  131  Mo.  App. 
338,  111  S.  W.  694;  Gerstner  v.  Payne,  160 
Mo.  App.  289,  142  S.  W.  794;   Pitzman  v. 
I^yce,  111    Mo.  387,  33  Am.  St.  Rep.  536, 
19  S.  W.  1104;  Dunham  v.  Joyce,  129  Mo. 
5.  31  S.  W.  337;  Smith  v.  Sedalia,  162  Mo. 
283,  48   L.Rj1.   711,   63   S.   W.   907;    Dulce 
Realty  Co.  v.  Staed  Realty  Go.  245  Mo.  417, 
151  S.  W.  415;  Bone  v.  James,  82  Neb.  442, 
118  N.  W.  83;  Boynton  v.  Longley,  19  Nev. 
C9,  3  Am.  St.  Rep.  781,  6  Pac.  437 ;  Watkins 
V.  Peck,   13  N.  H.  360,  40  Am.  Dec.  156; 
[>odge  v.  McClintock,  47  N.  H.  383;  Stevens 
?.  Dennett,  51  N.  H.  324;  Bumham  v.  Mc- 
Questen,  48  N.  H.  446;   Taylor  v.  Gerrish, 
59  N.  H.  669;   Smith  v.  Putnam,  62  N.H. 
369;   Beach    v.   Morgan,   67   N.   H.    529,   68 
Am.  St.   Rep.   692,   41   Atl.   349;    Wells   v. 
Parker,  74  N.  H.   193,  66  Atl.  121;   Heiser 
V.  Martin,  9  N.  J.  L.  J.  277;  Lehigh  Valley 
R.  Co.  V.  McFarlan,  30  N.  J.  Eq.  180;  Penn- 
Bvlvania  R.  Co.  v.  Hulse,  69  N.  J.  L.  54,  35 
Atl.  790;   White  v.  Sheldon,  35  Hun.  193; 
rjporge  V.  New  York,  42  Misc.  270,  86  N.  Y. 
Supp.  610:  Slattery  v.  McCaw,  44  Misc.  426, 
90  X.  Y.  Supp.  62;  Hey  v.  Gollman,  78  App. 
44  L.R.A,(N.S.) 


Div.  584,  79  N.  Y.  Supp.  778,  affirmed  with- 
out  opinion  in  180  N.  Y.  560,  73  N.  E.  1125; 
Staples  V.  Cornwall,  114  App.  Div.  696,  99 
N.  Y.  Supp.  1009;  Re  New  York,  143  App. 
Div.  664,  128  N.  Y.  Supp.  371,  aflirmed  with- 
out opinion  in  203  N.  Y.  670,  96  N.  E.  1133; 
>iellis  V.  Countryman,  163  App.  Divi  600, 
138  N.  Y.  Supp.  246;  Wightman  v.  Cottrell, 
155  App.  Div.  76,  139  N.  Y.  Supp.  564; 
Luce  V.  Carley,  24  Wend.  451,  36  Am.  Dec. 
637;  White  v.  Spencer,  14  N.  Y.  247; 
Crounse  v.  Wemple,  29  N.  Y.  640;  Flora  v. 
Carbean,  38  N.  Y.  Ill;  Burbank  v.  Fay,  66 
N.  Y.  67;  Wiseman  v.  Lucksinger,  84  N.  Y. 
31,  38  Am.  Rep.  479;  Cronkhite  v.  Cronk 
hite,  94  N.  Y.  323;  Colbum  v.  Marsh,  68 
Hun,  269,  22  N.  Y.  Supp.  990,  affirmed  on 
opinion  below  in  144  N.  Y.  657,  39  N.  E. 
857;  Ingraham  v.  Hough,  46  N.  C.  (1  Jonei 
L.)  39;  Bass  v.  Roanoke  Nav.  &  Water 
Power  Co.  Ill  N.  C.  439,  19  L.RjA.  247, 
16  S.  E.  402';  Walcott  Twp.  y.  Skauge,  6 
N.  D.  382,  71  N.  W.  544;  Bounds  v.  White, 
9  Ohio  N.  P.  N.  S.  491;  Elster  v.  Spring- 
fleld,  49  Ohio  St.  82,  30  N.  E.  274;  Pavey  v. 
Vance,  56  Ohio  St.  162,  46  N.  E.  898;  Huston 
V.  Bybee,  17  Or.  140,  2  L.RJ^.  568,  20  Pac, 
51 ;  Curtis  v.  LaGrande  Hydraulic  Water  Co. 

20  Or.  34,  10  L.R.A.  484,  23  Pac.  808,  25 
Pac.  378;  Coventon  v.  Seufert,  23  Or.  648,  32 
Pac.  508;  Wimer  v.  Simmons,  27  Or.  1,  50 
Am.  St.  Rep.  686,  39  Pac.  6;  Watts  v.  Spen- 
cer, 61  Or.  262,  94  Pac.  39;  A.  C.  Bohrnstedt 
Co.  V.  Scharen,  60  Or.  349,  119  Pac.  337; 
Hudson  V.  Watson,  11  Pa.  Super.  Ct.  266; 
Fidler  v.  Rehmeyer,  34  Pa.  Super.  Ct.  275; 
Gowen  v.  Philadelphia  Exch.  Co.  6  Watts 
&  S.  141,  40  Am.  Dec.  489;  Biddle  v.  Ash,  2 
Ashm.  (Pa.)  211;  Esling  v.  Williams,  10 
Pa.  126;  Susquehanna  County  v.  Deans,  33 
Pa.  131;  Stefl'y  v.  Carpenter,  37  Pa.  41; 
Pierce  v.  Cloud,  42  Pa.  102,  82  Am.  Dec. 
496;  Chestnut  Hill  &  S.  H.  Turnp.  Co.  v. 
Piper,  77  Pa.  432;  Derauth  v.  Amweg,  90 
Pa.    181;    Bennett   v.   Biddle,   140   Pa.   396, 

21  Atl.  363,  on  subsequent  appeal  in  150 
Pa.  420,  24  Atl.  738;  Zerbey  v.  Allan,  215 
Pa.  383,  64  Atl.  687;  Woodbury  v.  Allan, 
215  Pa.  300,  64  Atl.  590;  Witter  v.  Har- 
vey, 1  M'Cord  L.  (S.  C.)  67,  10  Am.  Dec. 
650;    Turnbull     v.     Rivers,    3    M'Cord    L. 
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jury.  The  court,  after  making  a  personal 
inspection  of  the  canal  or  ditch,  on  the  27th 
day  of  May,  1911,  made  the  following  find- 
ings of  fact  and  conclusions  of  law:  "That 
the  plaintiff  is  the  owner  of  the  land  de- 
scribed in  his  complaint;  that  the  defend- 
ant the  Spanish  Fork  Co-operative  Institu- 
tion, a  corporation,  has  a  mill  race,  which 
race  is  also  used  as  an  irrigation  canal, 
running  through  the  said  land  on  a  side- 
hill,  and  has  maintained  said  canal  for 
more  than  twenty  years,  and  which  was 
built  with  the  consent  of  the  then  owner  of 
the  land;  that  it  is  necessary  from  year  to 
year  that  the  said  canal  should  be  cleared 
out  and  repaired;  that  the  defendant  War- 
ren E.  Davis,  in  May,  1910,  as  an  employee 
of  the  said  defendant  corporation,  with  the 


assistance  of  other  men,  cleaned  out  and 
repaired  the  said  ditch;  that,  in  performing 
the  work  necessary  thereto,  no  unnecessary 
damage  or  injury  was  done  to  the  ground 
of  the  plaintiff,  hut  the  loorkmen  trespassed 
on  ground  not  necessary  for  said  work; 
that  neither  of  said  defendants  either  made 
or  attempted  to  make  any  arrangements 
with  the  plaintiff  whereby  they  might  go 
onto  plaintiff's  ground  for  the  performance 
of  said  work;  that  the  plaintiff  has  sus- 
tained only  nominal  damages.  Judgment 
should  therefore  be  for  the  plaintiff  thac 
he  recover  damages  in  the  sum  of  $1,  and 
that  the  defendant  the  Spanish  Fork  Co 
operative  Institution,  a  corporation,  pay 
the  said  sum  of  $1,  and  the  costs  of  this 
suit."     The   appeal    is  upon  the  judgment 


(S.  C.)  131,  15  Am.  Dec.  622;  Bailey  v. 
Gray,  53  S.  C.  603,  31  S.  E.  354;  St.  An- 
drew's Parish  v.  Charleston,  S.  C.  Min.  & 
Mfg.  Co.  76  S.  C.  382,  57  S.  E.  201 ;  Murray 
V.  Ealy,  —  Tenn.  — ,  57  S.  W.  412;  Klein 
V.  Gchrung,  25  Tex.  Supp.  232,  78  Am.  Dec. 
665;  'Evans  v.  Scott,  37  Tex.  Civ.  App. 
373,    83    S.   W.    874;    Metcalfe    v.    Faucher, 

—  Tex.  av.  App.  — ,  99  S.  W.  1038;  Weide- 
myer  v.  Reiteh,  49  Tex.  Civ.  App.  166,  108 
S.  W.  167;  Heilbron  v.  St.  Louis  South- 
western R.  Co.  62  Tex.  Civ.  App.  575,  113  S. 
W.  610,  979;  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Ayres,  —  Tex.  Civ.  App.  — ,  149  S.  W.  1068; 
Williams  v.  Kuykendall,  —  Tex.  Civ.  App. 
— ,  151  S.  W.  629;  Harkness  v.  Woodmansee, 
7  Utah,  227,  26  Pac.  291 ;  Yeager  v.  Wood- 
ruff, 17  Utah,  361,  53  Pac.  1045;  Dodge  v. 
Stacy,  39  Vt.  568;  Clark  v.  Paquette,  66 
Vt.  386,  29  Atl.  370;  Hunter  v.  Emerson, 
76  Vt.  173,  63  Atl.  1070;  Barber  v.  Bailey, 

—  Vt.  — ,  post,  98,  84  Atl.  608;  Gaines  v. 
Merryman,  95  Va.  .660,  29  S.  E.  738;  Reid 
v.  Garnett,  101  Va.  47,  43  S.  E.  182;  Kent 
v.  Dobyns,  112  Va.  586,  72  S.  E.  139;  Weid- 
ensteiner  v.  Mally,  65  Wash.  79,  104  Pac. 
143;  Scheller  v.  Pierce  County,  55  Wash. 
298,  104  Pac.  277;  Malsch  v.  Waggoner,  62 
Wash.  470,  114  Pac.  446;  Schulenbarger  v. 
Johnstone,  64  Wash.  202,  35  L.R.A.(N.S.) 
941,  116  Pac.  843;  Crosier  v.  Brown,  66  W. 
Va.  273,  25  L.R.A.(N.S.)  174,  66  S.  E.  326; 
Pentland  v.  Keep,  41  Wis.  490;  Thoemke  v. 
Fiedler,  91  Wis.  386,  64  N.  W.  1030;  Frye 
v.  Highland,  109  Wis.  292,  85  N.  W.  351; 
Kolpack  v.  Kolpack,  128  Wis.  169,  116  Am. 
St.  Rep.  29,  107  N.  W.  457;  Rogers  v.  Dun- 
can, 18  Can.  S.  C.  710,  reversing  16  Ont.  App. 
Rep.  3,  which  reversed  16  Ont.  Rep.  609; 
Canadian  P.  R.  Co.  v.  Guthrie,  31  Can.  S. 
C.  165;  Hayes  v.  Hayes,  40  N.  S.  320;  Mal- 
colm V.  Hunter,  6  Ont.  Rep.  102;  McKay 
V.  Bruce,  20  Ont.  Rep.  709;  Stewart  v. 
Rogers,  6  Ont.  Week.  Rep.  195;  Albertson  v. 
Harpell,  11  Ont.  Week.  Rep.  66;  Avery  v. 
Fortune,  11  Ont.  Week.  Rep.  784;  Tickle  v. 
Brown,  4  Ad.  &  El.  369,  6  Nev.  &  M.  230, 
1  H.  &  W.  769.  6  L.  J.  K.  B.  N.  S.  119; 
Beasley  v.  Clarke,  2  Bing.  N.  C.  705,  3 
Scott,  268,  2  Hodges,  100,  5  Dowl.  P.  C.  50, 
5  L.  J.  0.  P.  281;  Arkwright  v.  Cell,  5 
44  L.R.A.(N.8.) 


Mees.  «&  W.  203,  2  Horn  &  H.  17,  8  L.  J. 
Exch.  N.  S.  202,  10  Eng.  Rul.  Cas.  219,  15 
Mor.  Min.  Rep.  162;  Bright  v.  Walker,  1 
Cromp.  M.  &  R.  211,  4  Tyrw.  502;  Chamber 
Colliery  Co.  v.  Hopwood,  L.  R.  32  Ch.  Div. 
549,  55  L.  J.  Ch.  N.  S.  859,  55  L.  T.  N.  S.  449, 
51  J.  P.  164;  Hollins  v.  Verney,  L.  R.  13 
Q.  B.  Div.  304,  63  L.  J.  Q.  B.  N.  S.  430,  61 
L.  T.  N.  S.  753,  33  Week.  Rep.  6,  48  J.  P. 
580,  10  Eng.  Rul.  Cas.  80;  Burrows  v.  Lang 
[1901]  2  Ch.  502,  70  L.  J.  Ch.  N.  S.  607, 
49  Week.  Rep.  664,  84  L.  T.  N.  S.  623,  17 
Times,  L.  R.  514;  Easton  v.  Isted,  71  L.  J- 
Ch.  N.  S.  442,  60  Week.  Rep.  472,  86  L.  T. 
N.  S.  442,  affirmed  in  [1903]  1  Ch.  405,  72 
L.  J.  Ch.  N.  S.  189,  61  Week.  Rep.  245, 
87  L.  T.  N.  S.  705;  Gardner  v.  Hodgson's 
Kingston  Brewery  Co.  [1903]  A.  C.  229,  72 
L.  J.  Ch.  N.  S.  558,  88  L.  T.  N.  S.  698,  19 
Times  L.  R.  458,  62  Week.  Rep.  17,  affirming 
[1901]  2  Ch.  198,  70  L.  J.  Ch.  N.  S.  504,  84 
L.  T.  N.  S.  373,  17  Times  L.  R.  380,  which  re- 
versed [1900]  1  Ch.  592,  69  L.  J.  Ch.  N.  8. 
368,  82  L.  T.  N.  S.  455,  17  Times  L.  R.  380, 
64  J.  P.  344,  48  Week.  Rep.  469;  Hanna  v. 
Pollock  [1900]  2  I.  R.  664,  affirming 
[1898]  2  I.  R.  532.  (But  in  connection  with 
the  foregoing  English  cases,-  see  Interna- 
tional Tea  Stores  Co.  v.  Hobbs  [1903]  2 
Ch.  165,  72  L.  J.  Ch.  N.  S.  643,  88  L.  T.  N.  S. 
725,  61  Week.  Rep.  615.) 

But  in  Georgia  the  doctrine  that  prescrip- 
tive rights  cannot  originate  in  consent,  be- 
cause not  adverse,  has  been  held  not  to 
apply  to  private  ways,  for  the  reason  that, 
under  the  Georgia  statutes,  knowledge  and 
acquiescence  of  the  owner  are  the  essence 
of  the  right  of  way  against  him,  and 
"  'steps  must  be  taken  to  prevent  the  enjoy- 
ment of  the  way'  by  the  owner,  to  stop  the 
continuance,  or  it  will  ripen  into  a  prescrip- 
tion, although  he  acquiesce  silently  or  con- 
sented openly  all  the  time."  Everedge  v. 
Alexander,  76  Ga.  858;  Kirkland  v.  Pit- 
man, 122  Ga.  256,  50  S.  E.  117.  And  in 
Wliclchel  V.  Gainesville  &  D.  Electric  R.  Co. 
116  Ga.  431,  42  S.  E.  776,  it  was  held  error 
for  the  court  to  charge  that  permissive 
possession  cannot  ripen  into  a  prescriptive 
right  until  the  user,  asserting  his  posses- 
sion, first  surrenders  and  turn  the  property 
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roll  without  a  bill  of  exceptions  containing 
the  evidence.  All  that  we  can  determine, 
therefore,  is  whether  the  pleadings  and  find- 
ings of  fact  sustain  the  conclusions  of  law 
and  judgment. 

It  is  not  necessary  to  refer  to  the  plead- 
ings further  than  has  been  done.  As  we 
have  seen,  the  findings  constituting  the  de- 
cision of  the  court  were  filed  on  the  27tK 
day  of  May,  1911,  during  the  April  term  of 
court  Thereafter,  to  wit,  on  the  26th  day 
of  August,  1911,  after  the  April  term  of 
court  had  been  adjourned  without  date,  and 
pending  the  Jul^r  term,  the  court  modified 
its  findings  of  fact  by  inserting  that  portion 
thereof  which  we  have  italicized.  Appel- 
lant at  the  time  objected  to  the  court's  au- 
thority to  make  the  modification  in  the  find- 


ings, and  now  insists  that  the  court  exceeded 
its  power  or  jurisdiction  in  making  the 
modification  of  the  findings  as  indicated, 
and  that  therefore,  for  the  purposes  of  this 
decision,  said  modification  must  be  deemed 
as  not  having  been  made.  Did  the  court  ex- 
ceed its  power  in  making  the  modification 
complained  of  by  appellant?  It  is  practically 
conceded  by  respondent,  at  least  it  is  n6t 
controverted  by  him,  that  the  findings  were 
made  and  filed  in  the  April  term,  while  the 
modification  thereof  was  made  in  the  fol- 
lowing July  term.  We  shall  assume  that, 
under  the  decisions  of  this  court,  the  district 
court  had  the  power  to  modify  its  findings 
at  any  time  before  the  adjournment  of  the 
term  during  which  they  were  made  and  filed, 
and   that   said   modification   could   also   be 


over  to  the  other  party  and  claims  it  ad- 
versely, it  being  said  that  the  charge  placed 
a  burden  upon  the  user  which  the  law  does 
not  impose.  But  in  Thomas  v.  England, 
71  Cal.  456,  12  Pac.  491,  a  statute  provid- 
ing that  occupancy  of  property  for  the  stat- 
utory period  confers  a  title  thereto  by  pre- 
scription, sufficient  against  all,  has  been 
held  not  to  alter  the  requisites  essential 
to  the  growth  of  a  prescriptive  right,  so  as 
to  permit  the  acquisition  of  an  easement 
of  way  by  prescription  while  the  user  was 
under  a  license. 

The  principles  and  reasoning  upon  which 
the  above  decisions  in  support*  of  the  gen- 
eral rule  are  based  are  well  illustrated  by 
the    following  cases:      Thus,   in   Dexter   v. 
Tree,  117  HI.  532,  6  N.  E.  506,  it  was  said: 
*To  create  the  presumption  of  a  grant  of 
the    right    of   way,    the    circumstances    at- 
tending its  use  must  be  such  as  to  make  it 
appear  that  it  was  established  for  the  bene- 
fit   of    the    claimant,   or   that   it    was    ac- 
companied by  a  claim  of  right,  or  by  such 
acta   as   manifested   an   intention  to   enjoy 
it    without    regard    to    the    wishes    of    the 
owners  of  the  land.    The  use  must  have  been 
enjoyed   under   such   circumstances   as    will 
indicate    that    it    has    been    claimed    as    a 
right,  and   has   not   been  regarded   by   the 
parties  merely  as  a  privilege,  revocable  at 
the    pleasure   of   the   owners    of    the   soil." 
>o,  in  Hall   v.   McLeod,   2  Met.    (Ky.)    98, 
74  Am.  Dec.  400,  a  much-cited  case,  it  was 
naid:  '*To  create  the  presumption  of  a  grant 
of  the  right  of  way,  the  circumstances  at- 
tending its  use  must  be  such  as  to  make  it 
appear  that  it  was  established  for  the  bene- 
fit  of   the«  claimant,   or   that-  its   use    was 
accompanied   by   a   claim   of    right,    or   by 
»urh   acts    as    manifested    an    intention    to 
enjoy  it   without  regard   to  the  wishes  of 
the  owner  of  the  land.    The  use  must  have 
been  enjoyed  under  such   circumstances   as 
will  indicate  that  it  has  been  claimed   as 
a  right,  and  has  not  been  regarded  by  the 
parties  merely  as  a  privilege,  revocable  at 
the   pleasure    of    the    owner    of    the    soil." 
And  in  Flagg  v.   Phillips,  201    Mass.  216, 
87  N.  E.  598,  it  was  said:   "An  occupation 
which   has   its   origin  in   a   permission   ax- 
I4UU1.(N43.) 


pressly  subject  to  existing  rights  of  pass- 
age is  not  adverse  in  any  such  sense  as  will 
serve  as  the  foundation  for  the  acquire- 
ment of  a  prescriptive  right.  The  law  pre- 
sumes that  the  character  of  the  occupation, 
having  at  the  first  been  not  adverse,  con- 
tinues to  be  of  the  same  nature,  in  the  ab- 
sence of  some  conduct  indicating  a  change. 
There  certainly  is  no  evidence  in  the  present 
case  which  compelled  a  finding  that  there 
was  any  such  change." 

When  license  is  revoked  or  repudiated. 

As  to  burden  of  showing  that  use  upon 
which  an  easement  by  prescription  is  claimed 
was  permissive,  and  not  under  claim  of 
right,  see  notes  to  Smith  v.  Pennington,  8 
L.R.A.(N.S.)  149,  and  Barber  v.  Bailey, 
post,   98. 

Following  logically  after  the  above- 
stated  general  rule,  and  the  reasoning  upon 
which  it  is  based,  is  the  rule  that  a  user 
having  its  origin  in  permission  or  license 
may  afterward  become  adverse  by  bringing 
home  to  the  owner  of  the  servient  estate 
knowledge  that  the  use  is  claimed  as  of 
right,  and  the  uninterrupted  continuance 
thereafter  for  the  statutory  period  of  such 
use,  the  determinative  issue  being  the  exer- 
cise of  the  use  as  of  right,  as  distinguished 
from  a  revocable  permissive  user  to  the 
knowledge  of  the  owner  of  the  servient 
estate.  Barker  v.  Mobile  Electric  Co.  173 
Ala.  28,  66  So.  364;  Barbour  v.  Pierce,  42 
Cal.  657;  Bavnard  v.  Every  Evening  Print- 
ing Co.  — -  Del.  — ,  77  Atl.  885;  McKenzie 
V.  Elliott,  134  111.  156,  24  N.  E.  965;  Hill  v. 
Hagaman,  84  Ind.  287;  McAllister  v.  Pick- 
up, 84  Iowa,  .65,  50  N.  W.  556;  Jewett  v. 
Hussev,  70  Me.  433;  Toney  v.  Knapp,  142 
Mich.* 652.  106  N.  W.  552;  Moore  v.  Bul- 
green,  153  Mich.  261,  116  N.  W.  1005;  House 
v.  Montgomery,  19  Mo.  App.  170;  Nelson  v. 
Nelson,  41  Mo.  App.  130;  Hurt  v.  Adams, 
86  Mo.  App.  73;  Pitzman  v.  Boyce,  111  Mo. 
387,  33  Am.  St.  Rep.  636,  19  S.  W.  1104; 
Huston  v.  Bybee,  17  Or.  140,  2  L.RA.  568. 
20  Pac.  51;  Coventon  v.  Seufert,  23  Or. 
548,  32  Pac.  508;  Lawrie  v.  Silsbv,  76  Vt. 
240.   104  Am.   St.   Rep.  927,   66  Atl.   1106; 
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made  if  made  in  accordance  with  the  pro- 
viaions  of  Comp.  Laws  1907,  §  3168,  or  un- 
der the  provisions  of  §  3005.  In  the  case 
at  bar,  the  findings  were,  however,  modified 
after  the  term,  and  no  attempt  was  made 
to  conform  to  the  provisions  of  either  one 
of  the  foregoing  sections.  The  question, 
therefore,  is,  Did  the  court  of  its  own  mo- 
tion have  the  power  to  make  a  modification 
of  its  findings  at  the  time  and  in  the  man- 
ner disclosed  by  this  record?  Respondent's 
counsel  seeks  to  justify  the  action  of  the 
court  on  the  ground  that  appellant  had 
filed  a  motion  to  retax  costs  during  the  April 
term,  which  remained  pending  and  was 
finally  disposed  of  by  the  court  on  the  26th 
day  of  August,  and  at  the  time  the  modifi- 
cation was  made,  all  of  which  was  during 
the  July  term.  The  motion  to  retax  costs 
was  based  upon  the  findings  as  they  then 
stood,  and  under  which  appellant's  counsel 
contended  his  client  could  not  be  required 
to  pay  costs  under  our  statute.  The  court 
seemed  to  appreciate  the  force  of  counsel's 
contention  in  that  regard,  and  thus  modified 
the  findings  so  that  the  costs  could  legally 


be  taxed  against  appellant.  The  motion 
to  retax  costs  certainly  was  not  made  nor 
intended  for  the  purpose  of  having  the  court 
modify  its  findings  under  the  provisions  of 
§  3168  or  under  §  3005,  supra.  Indeed,  the 
motion  was  filed  and  intended  for  an  en- 
tirely different  purpose.  The  motion  there- 
fore was  not,  and  in  the  nature  of  things 
could  not  have  invoked  the  power  of  the 
court,  to  modify  its  findings  within  the  pur- 
view of  the  two  sections  referred  to.  Nor, 
in  view  that  the  term  of  court  at  which 
the  findings  were  made  and  filed  had  been 
finally  adjourned,  did  the  court  possess 
inherent  power  to  make  the  modification 
complained  of.  That  the  court  cannot 
legally  make  modification  of  its  findings 
after  the  term  ha&- expired  when  such  modi- 
fication is  not  made  under  and  in  conform- 
ity with  the  provisions  of  either  one  or  the 
other  of  §§  3168  or  3005,  supra,  so  as  to 
extend  the  time  within  which  to  take  an 
appeal,  was  held  by  us  in  the  case  of  Atwood 
V.  Davis  at  the  October,  1911,  term  of  this 
court.  The  question  having  been  determined 
on  a  motion  to  dismiss  the  appeal,  no  opin- 


Malcolm    v.    Hunter,    6    Ont.    Rep.     102; 
Avery  v.  Fortune,  11  Ont.  Week.  Rep.  784. 

In  other  words,  where  there  has  been  a 
licensed  user,  an  adverse  possession  such  as 
will  in  time  give  an  easement  by  prescrip- 
tion can  commence  only  upon  revocation  of 
the  license.  Dodge  v.  McClintock,  47  N.  H. 
383;  Weidensteiner  v.  Mally,  56  Wash.  79, 
104  Pac.  143.  And  in  the  following  cases  it 
was  intimated  that  a  licensed  or  permissive 
use  may  be  converted  into  a  hostile  use, 
which  will,  if  uninterrupted  during  the  stat- 
utory period,  ripen  into  a  prescriptive  title: 
Smith  V.  Miller,  11  Gray,  145;  Taylor  v. 
Gerrish,  59  N.  H.  569;  Nellis  v.  Countryman, 
153  App.  Div.  500,  138  N.  Y.  Supp.  246;  A. 
C.  Bohrnstedt  Co.  v.  Scharen,  60  Or.  349, 
119  Pac.  337;  Yeager  v.  Woodruff,  17  Utah, 
361,  53  Pac.  1045;  Frye  v.  Highland,  109 
Wis.  292,  85  N.  W.  351. 

And  in  Eckerson  v.  Crippen,  110  N.  Y. 
585,  1  LJRA.  487,  18  N.  E.  443,  reversing 
39  Hun,  419,  it  was  held  that  where  a  li- 
cense to  take  water  from  a  sprhig  through 
a  pipe  is  revoked  by  a  deed  of  such  right 
to  a  third  person,  and  the  latter  continues 
the  pipe  already  laid  to  his  own  premises 
without  preventing  the  licensee  from  con- 
tinuing to  take  water  from  such  pipe  under 
a  claim  of  right  to  do  so  for  more  than 
twenty  years,  such  claim  of  the  licensee 
ripens  by  adverse  user  into  a  right.  So, 
in  Toney  v.  Knapp,  142  Mich.  652,  106  N.  W. 
552,  it  was  held,  per  Montgomery,  J.,  that 
the  mere  transfer  of  the  servient  estate 
constituted  a  revocation  of  the  license, 
which  operated  to  make  further  use  ad- 
verse, within  the  rule  that  the  use  must 
be  adverse  in  order  that  an  easement  by 
prescription  may  be  acquired;  but  the  ma- 
jority of  the  court  did  not  go  so  far,  but 
placed  the  decision  upon  the  ground  that 
44  l*JCJU(N.S.) 


the  law  compelled  the  purchaser  to  ascer- 
tain the  character  of  the  possession.  And 
it  has  been  held  that  a  permissive  use  of  a 
way  was  changed  into  a  use  under  claim  of 
right,  which  ripened  into  an  easement  by 
prescription,  by  a  parol  agreement  for  the 
use  thereof  and  the  continuance  of  such 
use  under  claim  of  right  for  twenty  years. 
Schmidt  v.  Brown,  226  111.  590,  11  L.R.A. 
(N.S.)  457,  117  Am.  St.  Rep.  261,  80  N.  E. 
1071.  And  it  has  been  held  that  the  fact 
that  the  use  began  by  permission  will  not 
prevent  its  becoming  a  right  by  prescrip- 
tion if  continued  for  the  statutory  period, 
provided  the  permission  was  to  use  during 
the  statutory  period  or  perpetually.  Ar- 
buckle  V.  Ward,  29  Vt.  43.  And  in  Nova 
Scotia  the  Courts  have  gone  so  far  as  to 
hold  that  evidence  that  the  use  began  under 
a  license  was  merely  evidence  against  the 
presumption  of  a  gprant.  See  E^irrison  v. 
Harrison,  16  N.  S.  338,  wherein'  the  court 
said:  "The  evidence  of  user  was  not,  in* 
our  opinion,  absolutely  defeated  by  show- 
ing that  the  user  commenced  by  consent. 
If  the  consent  had  been  shown  to  be  a 
license  for  any  particular  time,  or  quali- 
fied by  any  particular  terms,  which  would 
either  cut  off  a  part  of  the  twenty  years' 
use  prior  to  the  obstruction,  or  would  give 
such  a  special  character  to  the  user  that 
it  could  not  be  said  to  be  a  user  as  of 
right,  the  effect  might  have  been  different, 
but  for  aught  that  can  be  seen  in  the  evi- 
dence, T.  H.  [the  licensor]  meant  to  con- 
fer the  right  out  and  out;  if  he  did, 
there  might  have  been,  and  apparently  was 
afterwards,  twenty  years'  user  as  of  right, 
which  is  what  the  law  considers  adverse, 
and  this  evidence  would  still  be  such  that  a 
grant  might  be  inferred  from  it  inasmuch 
as  the  parol  license  wguld  not  have  ogn- 
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ion  was  filed,  but  the  appeal  dismissed. 
We  are  of  the  opinion,  therefore,  that  the 
court,  in  making  the  modification  of  the 
findings  as  aforesaid  on  its  own  motion 
alter  the  term  had  expired,  exceeded  its 
power,  and  that  the  findings  must,  for  the 
purposes  of  this  decision,  be  treated  as 
though  no  such  modification  thereof  had 
been  made. 

Treating  the  findings,  therefore,  as  orig- 
inally made  and  filed  by  the  court,  do  they 
sustain  the  conclusions  of  law  and  judgment 
entered  against  appellant  for  the  sum  of  $1 
damages  and  for  costs?  Counsel  for  appel- 
lant insists  that,  in  view  that  the  court 
found  that  the  canal  or  ditch  in  question  had 
been  constructed  over  appellant's  land  for 
more  than  a  sufiScient  length  of  time  to  con- 
stitute said  canal  or  ditch  an  easement  on 
or  over  his  land,  therefore  appellant  had  a 
lc?gal  right  to  enter  upon  and  along  said 
canal  or  ditch  to  repair  and  clean  out  the 
same,  if  the  work  was  done  without  unnec- 
essary injury  to  respondent's  land  or  prop- 
erty, and  therefore  appellant  was  not  guilty 
of  trespass^  and,  if  this  be  so,  the  conclusion 


of  law  and  judgment  for  damages  and  costs 
are  not  sustained  by  said  findings,  and  can- 
not prevail.  Counsel  for  respondent  con- 
tends tliat,-  because  the  court  found  that 
the  canal  was  originally  constructed  ''with 
the  consent  of  the  then  owner  of  the  land" 
in  question  here,  the  canal  was  constructed 
and  maintained  under  a  license  from  the 
owner  of  the  land,  and  that,  where  such 
is  the  case,  no  easement  is  acquired,  and 
therefore  none  exists  in  this  case.  The  fore- 
going contentions  present  the  real  question 
in  the  case. 

We  have  no  means  of  determining  what 
the  evidence  was,  and  the  court's  findings 
are  far  from  specific.  In  view,  however, 
that  both  parties  have  expressed  an  earnest 
desire  that  we  should,  if  possible  under  the 
findings  as  they  are,  determine  whether  the 
canal  in  question  constitutes  an  easement 
or  not,  we  have  concluded  that,  in  view  of 
the  permanent  character  of  the  canal  and 
the  purposes  for  and  time  during  which  it 
was  constructed,  maintained,  and  used,  the 
findings  are  sufficient  to  enable  us  to  de- 
termine that   question,   although  the   find- 


ferred  a  right,  and  it  could  not  be  supposed 
that  the  owners  of  plaintiff's 'lands  would 
for  twenty  years  have  acquiesced  in  en- 
during this  burden  if  it  had  not  been  im- 
posed upon  their  lands  by  some  more  bind- 
ing obligation.  The  cases  which  show  that 
the  enjoyment  of  an  easement  for  twenty 
years  is  defeated  by  proof  that  such  enjoy- 
ment was  permissive  proceed  on  evidence 
showing  permission  not  at  the  commence- 
ment of  the  enjoyment,  but  during  the  twen- 
ty years  of  enjoyment  relied  on."  And  see 
Kinlock  v.  Nevile,  6  Mees.  &  W.  795,  10  L.  J. 
Exch.  N.  S.  248,  wherein  it  was  said,  per 
Alderson,  B.,  that  if  the  permission  extends 
orer  the  whole  of  the  statutory  period,  the 
party  enjoys  the  way  as  of  right,  but  not 
80  if  the  leave  be  from  time  to  time.  But 
it  has  been  held  that  an  easement  cannot 
be  acquired  by  prescription  even  where  the 
use  is  under  a  claim  of  right,  if  a  license 
for  such  use  had  been  granted  and  the 
owner  of  the  servient  estate  had  no  knowl- 
edge of  the  claim  of  right,  and  supposed 
that  the  use  was  under  the  license  of  which 
the  user  had  no  notice.  Deerfield  v.  Con- 
necticut River  R.  Co.  144  Mass.  325,  11  1^, 
E.  105.  And  that  knowledge  that  the  use  is 
under  claim  of  right,  and  not  under  the 
license,  must  be  brought  home  to  the  owner 
of  the  servient  estate,  either  expressly  or 
impliedly,  see  McCreary  v.  Boston  &  M.  R. 
Co.  153  Mass.  300,  11  L.R.A.  359,  28  N.  E. 
864;  Bigelow  Carpet  Co.  v.  Wiggin,  209 
Mass.  542,  95  N.  E.  938;  Menter  v.  First 
Baptist  Church,  159  Mich.  21,  123  N.  W.  585; 
Pitnnan  v.  Boyce,  111  Mo.  387,  33  Am.  St. 
Rep.  636,  19  S.  W.  1104,  quoted  with  ap- 
proval in  Hurt  v.  Adams,  86  Mo.  App.  73; 
Harkness  v.  Woodmansee,  7  Utah,  227,  26 
Par.  291 ;  Weidensteiner  v.  Mally,  55  Wash. 
79,  104  Pac.  143. 
44  LJUL(N.S.) 


The  principles  and  reasoning  upon  which 
the  rule  that  a  user  having  its  origin  in 
license  or  permission  may  afterward  be- 
come adverse  under  a  claim  of  right,  which 
will  ripen  into  an  easement  by  prescription 
by  continuance  of  such  adverse  use  for  the 
statutory  period,  is  based,  are  well  stated 
in  House  v.  Montgomery,  19  Mo.  App.  170^ 
wherein  it  was  said:  "It  is  true  an  adverse 
right  of  easement  cannot  grow  out  of  a 
mere  permission,  'yet  the  real  point  of  dis- 
tinction is  between  a  tolerated  or  permis- 
sive user,,  and  one  which  is  adverse  or  as 
of  right.'  From  which  it  would  seem  to 
follow  that,  notwithstanding  the  enjoy- 
ment and  use  may  have  been  begun  by  per- 
mission or  toleration,  yet,  where  the  party 
claiming  to  be  the  owner  of  the  dominant 
estate  rejects  or  renounces  the  authority 
under  which  he  began  the  use  and  enjoy- 
ment, and  claims  its  use  as  of  his  own 
right,  a  knowledge  of  which  renunciation 
and  claim  is  brought  home  to  the  owner  of 
the  servient  estate,  and  continues  under  this 
adverse  claim  exclusively,  continuously,  and 
uninterruptedly  for  ten  years,  he  would 
gain  the  easement,  as  though  it  was  in  fact 
granted  to  him  by  deed.''  Another  casd 
which  aptly  states  the  rule  is  McAllister 
V.  Pickup,  84  Iowa,  65,  60  N.  W.  556,  it 
having  been  said  therein  that,  "if  it  be  as- 
sumed .  .  .  that  the  roadway  was  used 
under  a  license  or  mutual  consent  of  the 
parties  bound  by  the  agreement,  it  does 
not  follow  that  plaintiff's  claim,  based 
upon  prescription,  is  defeated.  The  agree- 
ment or  license  for  the  use  of  the  roadway 
was  personal  to  each  of  the  parties.  If 
they,  or  those  claiming  under  them,  failed 
to  terminate  the  agreement  or  license,  and 
plaintiff  and  others  continued  the  use  of 
the  road  under  adverse  claim  of  right,  for  a 
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inga  are  somewhat  meager  in  detail.  The 
findings  show  that  the  canal  was  con- 
structed and  used  for  a  mill  race  and  irri- 
gating ditch  to  furnish  water  for  motive 
power  for  a  mill,  and  to  irrigate  lands  to 
make  the  same  productive;  that  the  canal 
had  been  constructed,  maintained,  and  used 
for  the  purposes  aforesaid  for  more  than 
twenty  years,  when  respondent  purchased 
and  became  the  owner  of  the  land  over 
which  the  canal  was  constructed  and  main- 
tained. If  the  canal  during  the  twenty 
years  was  maintained  and  used  adversely 
and  under  a  claim  of  right,  such  use  for 
that  length  of  time  would  have  ripened 
into  a  prescriptive  right  constituting  an 
easement.  This  has  been  the  uniform  hold- 
ing of  this  court.  See  Lund  v.  Wilcox,  34 
Utah,  205^  97  Pac.  33,  and  cases  there  cited. 
Counsel  for  respondent  in  effect  concede 
the  law  in  this  state  to  be  ao,  but  he  contends 
that,  because  the  court  found  that  the  canal 
was  originally  constructed  with  the  con- 
sent of  the  owner  of  the  land,  the  claim 
of  adverse  user  under  claim  of  right  has  no 
foundation  either  in  law  or  fact.  In  this 
contention  we  think  counsel  is  mistaken.  It 
does  not  necessarily  follow  that  because  a 
ditch  or  any  other  permanent  structure  is 
constructed  on  or  over  the  lands  of  another 
with  such  other's  consent,  the  use  and  main- 
tenance  thereof  by  the  person  who  con- 
structed it  or  his  assignee  cannot  be  ad- 
verse and  under  a  claim  of  right,  within 
the  purview  of  the  law  governing  ease- 
ments acquired  by  prescription.  The  ques- 
tion to  a  large  extent  depends  upon  the 
character  of  the  use  or  thing  which  is 
claimed  as  an  easement,  and  the  object  or 
purpose  for  which  the  thing  was  constructed. 


used,  and  maintained.  In  this  case  the 
canal  or  ditch  was  constructed  for  a  pur- 
pose which  was  permanent  in  its  nature. 
We  may  well  assume  that  no  one  would 
build  a  mill  and  construct  a  canal  3  or  more 
miles  in  length  for  the  purpose  of  providing 
water  for  motive  power  to  operate  the  mill 
and  irrigate  the  arid  lands,  except  as  a 
permanent  thing.  That  such  is  the  case  is 
natural,  and  must  be  obvious  to  all,  and 
hence  needs  no  argument  or  elaboration. 
The  fact,  therefore,  that  the  canal  was  on 
the  land  and  was  being  used  for  the  pur- 
poses aforesaid  was  notice  to  the  respondent 
that  it  was  a  structure  of  a  permanent  char- 
acter, used  for  purposes  permanent  in  their 
nature,  and  hence  he  purchased  the  land  sub- 
ject to  the  rights  of  the  owner  of  the  canal. 
If  the  right  to  use  the  same,  therefore, 
had  ripened  into  a  prescriptive  right  by  the 
lapse  of  time  and  the  character  of  its  use, 
respondent  purchased  and  holds  the  land 
subject  to  appellant's  right  to  maintain  and 
use  the  canal  for  the  purposes  for  which  it 
was*  constructed,  maintained,  and  used  from 
its  inception.  This  is  well  illustrated  by  the 
courts  in'  the  following  cases : .  Jewett  v. 
Hussey,  70  Me.  433,  and  Coventon  v.  Seuf ert, 
23  Or.  648,  32  Pac.  508.  In  both  of  those 
cases  it  is  held  that,  although  the  inception 
of  a  prescriptive  right  rests  in  parol  by  the 
permission  of  the  owner  of  the  land  over 
which  it  is  claimed,  yet,  if  the  right  of  way 
or  ditch  is  used  and  enjoyed  under  a  claim 
of  right  to  use  and  enjoy  it  as  owners  of 
such  property  usually  use  and  enjoy  their 
own,  the  claimant  obtains  a  prescriptive 
right  to  the  use  of  the  easement.  In  Ar- 
buckle  V.  Ward,  29  Vt.  63,  the  court,  in  re- 
ferring   to    this    subject,    says:     ''But   the 


time  e^ual  to  the  period  of  the  statute  of 
limitation,  a  prescription  will  arise  not- 
withstanding the  prior  license  or  agreement; 
and  the  same  result  would  follow  if  such 
license  or  agreement  were  terminated,  and 
the  like  adverse  use  were  had.  In  each 
case  the  prescription  would  arise  upon  the 
adverse  use  of  the  roadway.  It  follows 
that,  if  the  use  and  adverse  possession  and 
other  conditions  necessary  to  establish  pre- 
scription be  shown,  the  plaintiff's  right  to 
the  roadway  will  be  sustained  under  his 
claim  of  prescription,  without  regard  to 
prior  use  under  license  or^  agreement,  or  the 
termination  of  such  license  or  agreement." 
But  assuming  that  a  use  originally  by 
permission  may  in  some  cases  become  one 
of  right  by  hostile  use,  the  period  when  the 
use  was  by  permission  cannot  be  tacked 
onto  the  period  of  hostility  for  the  purpose 
of  making  up  the  statutory  period  required 
to  obtain  an  easement  by  prescription. 
Moore  v.  Bulgreen,  153  Mich.  261,  116  N.W. 
1005.  But  this  does  not  seem  to  be  the 
case  under  the  English  prescription  act  as 
to  easements  of  light  and  air.  See  Hyman 
v.  Van  den  Bergh  [1907]  2  Ch.  516,  76  L.  J. 
44  L.RA.(N.S.) 


Ch.  N.  S.  554,  97  L.  T.  N.  S.  297,  holding 
that  a  period  during  which  light  was  en- 
joyed by  permission  could  be  included  in 
computing  the  statutory  period. 

in  addition  to  the  notes  above  referred  to 
(13  L.RA.(N.S.)  990,  8  L.R,A.(N.S.)  149, 
and  Barber  v.  Bailey,  post,  98),  an  exam- 
ination of  the  following  notes  upon  analo- 
gous questions  may  be  of  interest: 

Leaving  bars  or  gates  for  convenience  of 
neighbor  when  fencing  land,  as  affecting  the 
acquisition  of  easement  of  way  by  prescrip- 
tion, 35  L.R.A.(N.S.)    941. 

Effect  of,  purchase  by  owner  to  prevent 
acquisition  of  right  of  way  by  prescription, 
26  L.R.A.(N.S.)   174. 

Acquisition  of  prescriptive  right  of  way 
across  railroad  tracks,  36  L.R.A.(N.S.)   190. 

Prescriptive  or  adverse  possession  of  grave 
or  burial  lot,  40  L.R.A.(N.S.)  762. 

Use  of  way  of  necessity  as  affecting  crea- 
tion of  easement  by  prescription,  Rater  v. 
Shuttlefield,  post,   101. 

Way  of  necessity  where  other  possible 
means  of  access  existed,  17  L.R.A.(N.S.) 
1019,  32   L,R.A.(N.S.)    1076.  G.  J.  C. 
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mere  fact  of  showing  that  the  use  began  by 
permission  of  the  landowner  is  not  alone 
sufficient  to  defeat  the  prescription."  In 
Coventon  v.  Seufert,  supra,  the  supreme 
court  of  Oregon,  in  passing  on  how  a  right 
to  use  an  irrigating  ditch  over  the  lands  of 
another  may  be  acquired  by  use,  states  the 
law  in  the  following  language:  "That  the 
use  b^an  by  permission  does  not  affect  the 
prescriptive  right  if  it  has  been  used  and 
exercised  for  the  requisite  period  under  a 
claim  of  right.  ...  If  the  use  of  a  way 
is  under  a  parol  consent  given  by  the  owner 
of  the  servient  tenement  to  use  it  as  if  it 
were  legally  conveyed,  it  is  a  use  as  of 
right.  .  .  .  The  plaintiflfs  have  used  the 
ditch  as  if  it  had  been  legally  conveyed  to 
thum, — that  is,  they  have  exercised  such 
acts  of  ownership  over  it  as  a  man  would 
over  his  own  property, — and  the  court  must 
presume,  in  the  absence  of  any  evidence  to 
the  contrary,  that  the  settlement  was  a 
parol  consent  or  transfer  ...  of  the 
right  to  use  the  ditch,  and  hence  it  was  a 
use  as  of  right."  The  court  also  held  that, 
in  view  that  the  party  who  claimed  the 
easement  had  used  it  for  the  purposes  in- 
tended for  a  period  longer  than  would  create 
a  prescriptive  right,  "the  burden  of  proving 
that  plaintifTs  held  possession  by  license  or 
indulgence  was  cast  upon  the  defendants." 
To  the  same  effect,  see  Jones,  Easements, 
§  182. 

Keeping  in  mind,  therefore,  the  perma- 
nent character  of  the  canal  in  question  and 
the  purposes  for  which  it  was  constructed, 
used,  and  maintained,  and  that  such  use 
had  been  for  a  period  longer  than  twenty 
years,  we  are  forced  to  the  conclusion  that 
the  mere  fact  that  the  court  found  that  the 
canal  was  originally  constructed  "with  the 
consent  of  the  then  owner  of  the  land"  can- 
not affect  appellant's  prescriptive  right.  If 
such  were  not  the  law,  then  in  this  state,  in 
view  of  the  arid  character  of  the  land  em- 
braced within  its  borders,  but  few  irrigating 
ditches  could  now  be  maintained.  This  is 
apparent  to  all,  for  the  reason  that  in  many, 
if  not  most,  instances  such  ditches  were  at 
least  in  part  constructed  over  lands  owned 
by  others,  either  with  'the  express  or  implied 
permission  or  consent  of  the  owners  thereof. 
If  the  owners  of  lands  over  which  ditches 
have  been  thus  constructed  can  now  claim, 
as  is  claimed  by  respondent,  that  the  owners 
and  users  of  thosi  ditches  have  acquired 
no  right  to  maintain  them,  for  the  reason 
that  the  ditches  or  canals  were  in  fact  con- 
structed with  the  consent  of  the  original 
owners  of  the  lands,  and  hence  the  ditch 
u$er9  are  mere  licensees,  and  their  ditches, 
flumes,  and  canals  are  maintained  and  used 
only  by  the  sufferance  or  indulgence  of  the 
landowners,  then  the  law  has  proved  to  be 
44  L.RA.(N.S.)  ; 


a  mere  delusion  and  a  snare.  In  settling 
and  reclaiming  the  arid  lands  much  that  in 
early  days  was  deemed  entirely  worthless 
has  now  acquired  considerable  value.  Over 
such  lands  miles  of  ditches,  flumes,  and 
canals  were  constructed  with  either  the  ex- 
press or  implied  consent  of  the  owners 
thereof.  Can  such  owners,  after  a  lapse  of 
all  these  years,  now  treat  the  owners  of  the 
ditches  as  mere  trespassers?  We  think  not. 
Upon  the  other  hand  we  are  of  the  opinion 
that,  although  a  canal,  ditch,  or  flume  may 
have  been  constructed  by  a  person  on  or  over 
lands  owned  by  another  with  the  consent  or 
permission  of  such  other  owner,  yet,  if  the 
owner  of  the  canal,  ditch,  or  flume,  or  his 
assignee,  has  used  and  maintained  the  same 
in  the  same  manner  as  if  the  same  were 
constructed  ovei^  his  own  lands,  and  where 
such  use  and  maintenance  has  continued  un- 
interruptedly and  under  claim  of  right  for 
more  than  twenty  years,  in  such  event  the 
owner  of  the  ditch  has  acquired  a  right  to 
use  and  maintain  the  same  perpetually  as 
an  easement. 

In  view  of  the  foregoing,  what  were  the 
rights  of  appellant  with  respect  to  entering 
upon  the  lands  of  respondent  to  repair  and 
clean  out  the  ditch  or  canal  in  question? 
The  right  of  the  owner  of  an  easement  is 
admirably  stated  by  Mr.  Jones  in  his  ex- 
cellent work  on  Easements,  §  814,  in  the  fol- 
lowing words;  "The  owner  of  a  dominant 
estate  having  an  easement  has  a  right  to 
enter  upon  the  servient  estate,  and  make  re- 
pairs necessary  for  the  reasonable  and  con- 
venient use  of  the  easement,  doing  no  unnec- 
essary injury  to  the  servient  estate."  A 
large  number  of  cases  in  support  of  the  doc- 
trine are  collated  by  the  author  in  a  foot- 
note to  the  section  aforesaid,  to  which  we 
refer  the  reader.  The  doctrine  is  also  well 
illustrated  and  applied  to  an  irrigating  ditch 
by  the  supreme  court  of  California  in  Joseph 
V.  Ager,  108  Cal.  617,  41  Pac.  422.  The  find- 
ing in  the  case  at  bar,  "that  in  performing 
the  work  necessary  thereto  no  unnecessary 
damage  or  injury  was  done  to  the  ground 
of  the  plaintiff,"  while  not  as  specific  as 
could  be  desired,  yet  must  be  construed  to 
mean  just  what  appellant,  by  its  servants 
and  employees,  had  a  right  to  do,  namely, 
to  enter  upon  respondent's  land  along  the 
canal  or  ditch  in  question  for  the  purpose 
of  repairing  and  cleaning  out  the  same,  and 
if,  in  doing  the  work,  no  unnecessary  injury 
was  done  to  respondent's  land,  appellant 
cannot  be  charged  as  a  trespasser.  Under 
the  findings  as  originally  made,  appellant 
therefore  was  clearly  within  its  rights  in 
doing  the  acts  complained  of.  It  was  only 
after  the  court  thought  that  it  was  necessary 
to  change  the  findings  to  support  the  judg- 
ment for  nominal  damages  and  costs,  that 
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appellant's  servants  were  charged  with  hav- 
ing trespassed  on  respondent's  land. 

So  far  we  Have  considered  the  question 
upon  the  theory  that  the  findings  as  modified 
would  make  the  appellant  liable  as  a  tres- 
passer. If  the  amendment  by  the  court  be 
considered  and  applied  literally^  as  written, 
it  may  well  be  doubted  whether  appellant 
would  be  liable,  even  though  the  finding 
were  proper  and  true  in  fact.  If  appellant's 
"workmen  trespassed  on  ground  not  neces- 
sary for  said  work,"  wilfully,  unnecessarily, 
and  when  not  acting  within  the  scope  of 
their  duties  or  employment  in  repairing  or 
cleaning  out  the  canal,  they,  and  not  appel- 
lant, should  have  been  held  as  trespassers. 
We,  however,  do  not  desire  to  base  the  de- 
cision upon  such  narrow  ground.  What  we 
hold  is  that,  under  the  facts  found  by  the 
court,  the  ditch  or  canal  constitutes  an  ease- 
ment over  respondent's  land  which  appellant 
had  a  right  to  maintain,  and  for  that  pur- 
pose has  a  right  to  go  upon  the  land  of  re- 
spondent along  the  ditch,  and  to  use  so 
much  thereof  on  either  side  of  the  ditch  as 
may  be  necessary  to  make  all  necessary  re- 
pairs and  to  clean  out  said  ditch  at  all  rea- 
sonable times,  and  that  appellant  is  liable 
only  for  the  abuse  of  such  right;  that  in  this 
case  no  such  abuse  is  shown,  and  hence  the 
judgment  against  appellant  cannot  prevail. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  to  the  District  Court,  with  di- 
rections to  strike  from  the  findings  that*por- 
tion  indicated  in  italics  and  inserted  therein 
on  August  26,  1911,  to  vacate  the  conclu- 
sions of  law  and  to  modify  the  same  to 
conform  to  the  law  herein  stated,  and  to 
enter  judgment  dismissing  the  action,  and 
to  apportion  the  costs  as  in  the  judgment 
of  tlie  court  may  be  just  and  equitable. 
Appellant   to   recover   costs   in   this   court. 

McCarty  and  Straup,  JJ.,  concur. 
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E.  F.  BAILEY,  Appt. 

(  _  Vt.  —  ,  84  Atl.  608.) 

Appeal  —  admission  of  evidence  —  right 
to  review. 

].  Questions  regarding  the  admission  and 
rejection  of  evidence  cannot  be  considered 


on  appeal  if  no  exceptions  were  filed  in  the 
trial  court  and  the  questions  were  not  in- 
sisted on  when  .the  decree  was  rendered. 

Same  —  chancellor's  findings  -»  consid- 
eration of  evidence. 

2.  To  enable  the  appellate  court  to  con- 
sider the  evidence  on  which  a  chancellor's 
findings  are  based,  it  must  be  attached  to 
and  submitted  by  the  chancellor's  report. 

Easement  <—  acquisition  by  nse  —  claim 
of  right. 

3.  The  mere  use  of  a  footpath  over  an- 
other's property  openly,  notoriously,  and 
continuously  for  a  long  period  of  years  will 
not  establish  an  easement  therein,  if  it  was 
not  adverse  or  under  claim  of  right. 

Evidence  <—  burden  of  proof  -»  pleading: 
—  denying  right  of  way. 

4.  Alleging  in  a  bill  to  enjoin  attempted 
use  of  a  right  of  way  over  property  of  the 
complainant,  that  defendant  has  no  such 
right,  does  not  relieve  defendant  from  the 
burden  of  establishing  his  right. 

Adverse  possession  —  easement  —  asser- 
tion of  right. 

5.  Express  assertion  of  the  right  is  not 
necessary  to  establish  a  prescriptive  right 
of  way.  If  the  use  is^of  a  character  to  indi- 
cate such   claim. 

Evidence  —  adverse  possession  —  bur- 
den of  proof  —  permissive  use. 

6.  Proof  by  one  claiming  a  right  of  way 
across  another's  property  of  long-continued 
use  to  the  knowledge  of  the  property  owner, 
without  interruption,  places  the  burden  on 
the  owner  of  the  property  to  show  that  it 
was  permissive,  and  not  adverse. 

Appeal  -»  assumption  as  to  findings. 

7.  An  appellate  court  will,  when  neces- 
sary to  support  a  decree  enjoining  an  at- 
tempted use  of  a  right  of  way  claimed  as  an 
easement  because  of  sixty  years'  use,  assume 
that  the  trial  court  inferred  from  the  facts 
found  that  the  use  had  been  permissive,  and 
not  hostile. 

Same  —  jurisdiction   of  trial  court  -^ 
right  to  question. 

8.  The  jurisdiction  of  a  court  of  equity 
to  enjoin  an  attempted  use  of  a  right  of 
way  cannot  be  questioned  for  the  first  time 
on  appeal. 

(October  3,  1912.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Orange. 
County  in  favor  of  the  orator  in  a  suit  to 
enjoin  an  action  at  law,  to  restrain  de- 
fendant from  crossing  the  orator's  land, 
and  for  an  accounting.     Afiirmed. 

The  facts   are  stated   in  the   opinion. 


Note.'-^Burden  of  showing  that  use  upon 
whirJi  an  easement  hy  prescription  is 
claimed  was  permissivCt  and  not 
under  claim,  of  right. 

This  question  was  treated  in  the  note  to 
Smith  v.  IVnnington,  8  L.R.A.(K.S.)  149, 
U  L.R.A.(N.S.) 


and  the  present  annotation  is  supplementary 
thereto. 

The  recent  cases  support  the  general  rule 
stated  in  the  earlier  note,  namely  that  where 
there  has  been  an  open,  visible,  continuous, 
and  unmolested  use  of  the  land  of  another 
for  a  period  of  time  analogous  to  that  pre* 
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Messrs.  Smith  &  Smith,  for  appellant: 

Defendant's  answer  setting  up  a  right  of 
waj  over  the  premises  should  have  heen 
treated  as  evidence. 

Mann  v.  Betterly,  21  Vt  326;  Shattuck 
V.  Gay,  46  Vt.  87 ;  Field  v.  Wilbur,  49  Vt. 
157;  Rich  V.  Austin,  40  Vt.  416;  Biais- 
deU  V.  Bowers,  40  Vt.  126. 

Defendant  and  the  other  members  of  his 
family  had  used  this  right  of  way  openly, 
notoriously,  and  continuously,  without  in- 
terruption, for  more  than  sixty  years, 
and  there  is  no  finding  to  rebut  the 
presumption  which  should  have  been  made 
in  the  case,  that  he  used  it  under  a  claim 
of   right. 

Perrin  v.  Garfield,  37  Vt.  304;  Tracy  v. 
Atherton,   36   Vt.   612. 

Messrs.  R.  M.  Harvey  and  E.  M.  Har- 
vey, for  appellee: 

The  chancellor  has  not  only  failed  to 
find  that  the  crossing  was  adverse  and  un- 
der a  claim  of  right,  but  he  has  found 
that  there  is  no  evidence  that  the  defend- 
ant ever  made  such  a  claim.  This  is  fatal 
to  the  title  of  the  defendant. 

Partch  V.  Spooner,  67  Vt.  583;  Hawk  v. 
Senseman,    6   Serg.   &   R.   21;    Jangraw   v. 


Mee,  75  Vt.  211,  98  Am.  St.  Rep.  816,  64 
Atl.  189;  Lathrop  v.  Levarn,  83  Vt.  1,  74 
Atl.  331 ;  Sharon  v.  Tucker,  144  U.  S.  533, 
36    L.    ed.    532,    12    Sup.    Ct.   Rep.    720. 

Adverse  possession  will  not  be  pre- 
sumed. In  the  absence  of  proof,  posses- 
sion will  be  attributed  to  a  lawful  origin. 

Tyler,  Adverse  Possession,  p.  875;  Aus- 
tin v.  Bailey,  37  Vt.  219,  86  Am.  Dec. 
703. 

The  passing  over  land  in  diflferent  direc- 
tioAs,  however  long  continued,  does  not 
establish  a  right  of  way  by  prescription. 

14  Cyc.   1156. 

The  use  of  the  crossing  by  one  man  to 
reach  his  own  premises  will  be  presumed 
to  be  by  permission  of  the'  owners,  and 
not  under  a  claim  of  right. 

Plimpton  V.  Converse,  44  Vt.  168;  14 
Cyc.  1167. 

Powers,  J.,  delivered  the  opinion  of  the 
court : 
I  The  orator  owns  a  piece  of  land  on  the 
northerly  side  of  Pine  street,  in  the  vil- 
lage of  Newbury,  known  as  the  "spring 
house  pasture.''  The  defendant  lives  in  a 
house  which  stands  just  north  of  this  pas- 


scribed    by    the   statute   of   limitations   as 
sufficient-  to  acquire  title  by   adverse  pos- 
session,  the   use   will   be   presumed   to   be 
under  a  claim  of  right,  so  as  to  place  upon 
the  owner  of  the  servient  estate,  in  order 
to  avoid  the  acquisition  of  an  easement  by 
prescription,  the  burden  of  rebutting  this 
presumption  by  showing  that  the  use  was 
permissive,  and  not  under  claim  of  right. 
The  following  authorities  so  hold:     Silva  v. 
Hawn,    10    Cal.    App.    544,    102    Pac.   952; 
Yuba  Consol.  Goldfields  v.  Hilton,  16  Cal. 
App.  228,  116  Pac.  712,  rehearing  denied  in 
16  Cal.  App.  234,  116  Pac.  715;  Gascho  v. 
Lennert,  —  Ind.  —  ,97  N.  E.  6;  Bvars  v. 
Rash,  30  Ky.  L.  Rep.  1153,  100  S.  W.  306; 
Jones  V.  Jones,  31  Ky.  L.  Rep.  183,  101  S. 
W.  980;   Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  Slaughter,  31  Ky.  L.  Rep.  894,  104  S.  W. 
293;      Cincinnati     Southern     R.      Co.     v. 
Slaughter,    126    Kv.   492,    104    S.   W.   291; 
Atterberrv  v.  McCiure,  31  Ky.  L.  Rep.  1201, 
104  S.  W".  958;  Bovd  v.  Morris,  32  Ky.  L. 
Rep.  642,  106  S.  W.''867;  Goldberg  v.  Cleve- 
land, 33  Kv.  L.  Rep.  953,  111  S.  W.  682; 
Vance  v.  Adams,  —  Ky.  —  ,  112  S.  W.  927 ; 
Stewart  v.  Brumley,  —  Ky.  —  ,  119  S.  W. 
798;  Rogers  v.  Flick,  144  Kv.  844,  139  S. 
W.  1098;  Driskill  v.  Mo^ehead^  147  Ky.  107, 
143  S.  W.  768;  Cahill  v.  Mangold,  151  Ky. 
156,  151  S.  W.  373;  Jeflferson  v.  Callahan, 
153  Kv.   38,   164   S.   VV.   898;    Gerstncr  v. 
Payne,' 160  Mo.  App.  289,  142  S.  W.  794; 
Jensen  v.  Showalter,  79  Neb.  544,  113  N.  W. 
202;  Bone  v.  James,  82  Neb.  442,   118  N. 
W.  83;  Majerus  v.  Boston,  92  Neb.  685,  139 
X.  W.  208 ;  Nellis  v.  Countrvman,  63  Misc. 
564,  118  N.  Y.  Supp.  596;  A^  C.  Bohrnstedt 
Co.  V.  Scharen,  60  Or.  349,  119  Pac.  337: 
Williams  v.  Green,  111  Va.  206,  68  S.  E. 
44  L.R.A.(N.80 


253;  Walton  v.  Knight,  62  W.  Va.  223,  58 
S.  E.  1025;  Barber  v.  Bailey. 

But  where  the  use  originates  by  permis- 
sion or  license,  and  an  easement  by  pre- 
scription is  claimed,  the  burden  of  proving 
the  facts  essential  to  the  acquisition  of  an 
easement  by  prescription,  or  in  other  words 
that  the  permissive  use  had  ceased  and  that 
the  use  for  the  necessary  period  had  been 
adverse  under  claim  of  right,  etc.,  has  been 
held  to  be  on  the  party  asserting  its  ex- 
istence, it  being  said  that  in  case  of  doubt 
it  will  be  resolved  against  him.  Baynard 
V.  Every  Evening  Printing  Co.  —  Del.  —  , 
77  Atl.  885.  In  connection  with  this  case, 
see  also  Bounds  v.  White,  9  Ohio  N.  P.  N.  S. 
491.  And  in  Maine,  where  the  courts  rule 
that  there  is  no  presumption  that  the  use 
is  without  the  permission  of  the  owner  of 
the  serWent  estate,  it  is  held  that  it  must 
be  proved  affirmatively  that  the  use  was  not 
permissive.  Anderson  v.  Dyer,  107  Me. 
342,  78  Atl.  453.  And  see  Bigelow  Carpet 
Co.  V.  Wiggin,  209  Mass.  642,  95  N.  E. 
938,  wherein  it  was  held  that  the  claimant 
of  an  easement  of  way  by  prescription 
must  show,  by  a  fair  preponderance  of  the 
evidence,  that  the  use  had  been  adverse,  it 
being  said  that  an  adverse  right  cannot  be 
gained  from  permissive  enjoyment,  and  that 
the  question  whether  the  use  was  under  a 
claim  of  right  or  only  permissive  is  for  the 
jury.  And  Williams  v.  Kuykendall,  —  Tex. 
Civ.  App.  —  ,  151  S.  W.  629  is  to  the  same 
effect. 

The  general  question  of  the  acquisition 
of  an  easement  by  prescription  where  the 
original  use  was  under  license  is  treated 
in  the  note  to  Holm  v.  Davis,  ante,  89. 

G.  J.  C. 
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ture,  and  has  lived  there  since  some  time 
in  1846.  During  all  this  time  he  and  the 
members  of  his  family,  in  going  to  and 
from  Pine  street  and  the  postolfice,  have 
taken  a  "short  cut"  through  the  pasture. 
No  one  has  ever  objected  to  this  until,  on 
December  2,  1908,  the  orator  asked  the  de- 
fendant to  take  and  carry  away  a  certain 
timber  which  he,  the  defendant,  had  used 
as  a  briclge  over  a  small  brook  in  the  pas- 
ture. This  the  defendant  refused  to  do, 
and  the  orator  cut  the  timber  in  two,  and 
the  water  floated  it  away.  The  defendant 
sued  the  orator  to  recover  damages  for 
the  loss  of  the  timber,  and,  with  this  ac- 
tion pending,  the  orator  brought  this  bill 
in  chancery  to  enjoin  the  action  at  law, 
to  restrain  the  defendant  from  crossing  the 
pasture,  and  for  an  accounting.  A  trial 
was  had  before  the  chancellor,  who  found 
and  filed  the  facts,  and  a  decree  was  there- 
upon rendered  for  the  orator.  From  that 
decree  the  defendant  appeals.  The  only 
question  litigated  below  was  as  to  the  right 
of  the  defendant  to  cross  the  pasture;  a 
prescriptive  right  so  to  do  being  the  de- 
fendant's only  claim. 

In  argument  the  defendant  raises  cer- 
tain questions  regarding  the  admission 
and  rejection  of  evidence,  but  we  cannot 
consider  them,  for  they  are  not  properly 
before  us.  No  exceptions  were  filed  be- 
low, and  the  record  does  not  show  that 
these  questions  were  insisted  upon  when 
the  decree  was  rendered.  In  these  circum- 
stances it  was  proper  for  the  chancellor  to 
treat  as  waived  the  objections  made  when 
the  evidence  was  going  in. 

It  is  provided  by  statute  (P.  S.  1268) 
that  no  question  as  to  the  admission  or  re- 
jection of  evidence  by  a  special  master 
shall  be  heard  in  this  court  unless  raised 
by  exception  to  the  report  filed  in  the  court 
of  chancery.  When  the  findings  are  made 
by  the  chancellor,  his  statement  of  the  facts 
stands  like  the  report  of  a  special  master, 
and  good  practice  requires  that  questions 
of  admissibility  of  evidence  should  be  re- 
served by  exceptions  filed  in  the  court  be- 
low. To  hold  otherwise  would  put  the 
chancellor  to  an  unfair  disadvantage,  and 
deprive  him  of  all  opportunity  to  correct 
any  error  into  which  he  may  have  fallen 
in  receiving  or  rejecting  evidence. 

Nor  can  we  give  heed  to  the  suggestions 
of  defendant's  counsel  as  to  what  the  un- 
contradicted evidence  showed.  The  evi- 
dence is  not  before  ua,  and  so,  of  course, 
cannot  be  considered.  Here,  again,  the 
findings  of  the  chancellor  stand  like  the 
report  of  a  master,  and  in  order  to  be  con- 
sidered by  this  court,  on  appeal,  the  evi- 
dence must  be  attached  to  and  submitted 
44   L.R.A.lX.S;.) 


by  the  chancellor's  report,  as  is  required 
in  the  case  of  a  master's  report.  Child  v. 
Pinney,  81  Vt,  314,  70  Atl.  566;  Wilder  v. 
Wilder,  82  Vt.  123,  72  Atl.  203. 

This  brings  us  to  a  consideration  of  the 
main  question  in  the  case:  Has  the  de- 
fendant acquired  a  prescriptive  right  to 
cross  the  orator's  pasture?  The  finding  is 
that  for  ifpwards  of  sixty  years  the  defend- 
ant and  his  family  have  passed  through  the 
pasture  to  and  from  Pine  street  "openly, 
notoriously,  and  continuously,  without  in- 
terruption." 

The  right  to  an  easement  in  another's 
land  acquired  by  long  use  and  enjoyment  is 
analogous  to  the  right  acquired  by  adverse 
possession;  and  the  rules  of  law  applicable 
to  the  two  cases  are  in  harmony.  Mitchell 
V.  Walker,  2  Aik.  (Vt.)  266,  16  Am.  Dec. 
710;  Tracy  v.  Atherton,  36  Vt.  503.  One 
of  the  essentials  to  the  acquisition  of  such 
a  right  is  that  the  use  shall  be  adverse, — 
that  is  to  say,  it  must  be  under  a  claim  of 
right  on  the  part  of  the  user.  Mitchell  v. 
Walker,  supra;  Lathrop  v.  Levarn,  83  Vt. 
1,  74  Atl.  331;  Goodall  v.  Drew,  85  Vt.  408. 
82  Atl.  680.  So,  the  finding  before  us  lacks 
one  of  the  elements  of  a  prescription,  for, 
as  we  have  seen,  it  does  not  specify  whether 
the  defendant's  use  of  the  pasture,  has  been 
adverse  or  permissive. 

Prima  facie,  the  orator  being  the  owner 
of  the  pasture,  the  defendant's  acts  were 
mere  trespasses.  The  burden  of  proof  was 
on  the  defendant  to  establish  his  prescrip- 
tive right,  if  he  had  one.  Plimpton  v.  Con- 
verse, 42  Vt.  712. 

And  this  was  so,  though  the  orator  may 
have  alleged  in  his  bill  that  the  defendant 
had  no  such  right;  for,  though  he  alleges 
more,  the  orator  need  only  prove  that  the 
defendant  committed  acts  which,  in  the 
absence  of  excuse  or  justification,  amounted 
to  a  trespass.  Bosworth  v.  Bancroft,  74 
Vt.   451,  52   Atl.  1050. 

Our  attention  is  called  to  the  statement 
in  the  findings  to  the  eflfect  that  the  de- 
fendant never  asserted  that  he  crossed  the 
pasture  under  a  claim  of  right,  but  this 
obviously  refers  to  an  express  assertion, 
and  leaves  untouched  the  effect  of  the  de- 
fendant's conduct.  It  was  not  necessary 
for  the  defendant  to  make  an  express  decla- 
ration of  his  claim.  It  was  enough  if  his 
use  of  the  way  was  of  such  a  character  as 
to  indicate  to  the  owners  of  the  pasture 
that  it  was  under  a  claim  of  right.  Wilder 
v.  Wheeldon,  56  Vt.  344;  Jangraw  v.  Mee, 
75  Vt.  211,  98  Am.  St.  Rep.  816,  54  Atl. 
189. 

In  establishing  the  adverse  character  of 
his  use  of  the  way,  the  defendant  is  aided 
by  a  presumption  which  arises  from  the 
fact  that  the  orator  and  the  previous  own- 
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ers  knew  all  about  his  crossing  the  pasture 
and  made  no  effort  to  prevent  it.  This 
made  it  necessary  for  the  orator  to  come 
forward  with  evidence  that  the  defendant's 
acts  were,  in  fact,  permissive.  The  rule  in 
such  cases  was  stated  by  Chief  Judge  Red- 
field  in  Arbuckle  v.  Ward,  29  Vt.  43,  in 
these  words:  "The  mere  use,  if  so  open 
and  notorious  as  obviously  to  attract  the 
notice  of  the  owner  of  the  soil,  or  if  ex- 
pressly shown  to  have  come  to  his  knowl- 
<^ge>  will  prima  facie  establish  the  right, 
and  it  will  be  incumbent  upon  the  owner 
to  show  in  some  mode  that  it  was  not  used 
under  a  claim  of  right  to  the  water,  or  that 
he  did  not  so  understand  it,  and  was  not 
bound  to  so  regard  it  from  the  nature  and 
extent  of  the  use."  The  same  thing  was 
held  in  Perrin  v.  Garfield,  37  Vt.  304; 
Dodge  V.  Stacy,  39  Vt.  558,  and  in  Wilder 
V.  Wheeldon,  56  Vt.  344.  But,  notwith- 
standing this  presumption,  the  character  of 
the  use  remains  a  question  of  fact,  unless 
the  proof  and  inferences  are  all  one  way 
(Plimpton  V.  Converse,  42  Vt.  712),  and 
the  burden  of  proof  remains  on  the  de- 
fendant. 

And  here  the  proof  and  inferences  were 
not  all  one  way,  for  there  were  facts  and 
circumstances  shown  from  which  we  think 
it  could  reasonably  be  inferred  that  the 
defendant's  use  of  the  pasture  was  per- 
missive. The  character'  and  situation  of 
the  land,  the  use  made. of  it  by  the  other 
neighbors,  and  other  circumstances  indi- 
cate, more  or  less  strongly,  that  the  de- 
fendant's use  of  the  pasture  was  ex  gratia, 
and  not  hostile.  This  being  so,  there  is 
nothing  for  this  court  to  do  but  assume,  in 
aid  of  the  decree,  that  the  court  of  chan- 
cery inferred  this  fact  from  those  found, 
since  without  it  the  decree  could  not  stand. 
Re  Braley,  S5  Vt.  351,  82  Atl.  5;  White- 
head V.  Whitehead,  84  Vt.  321,  79  Atl.  516; 
B.  B.  Perkins  &  Co.  v.  Perley,  82  Vt.  524, 
74  Atl.  231;  Van  DyJce  v.  Cole,  81  Vt. 
379,  70  Atl.  593,  1103;  Davenport  v.  Crow- 
ell,  79  Vt.  419,  65  Atl.  557;  Sowles  v.  St. 
Albans,  71  Vt.  418,  45  Atl.  1050;  Russell 
V.  Davis,  69  Vt.  275,  37  Atl.  746;  Perrin 
V.  Garfield,  37  Vt.  304.  This  is  just  what 
the  court  did  in  the  case  last  cited,  except 
that  it  was  there  necessary,  in  support  of 
the  judgment,  to  assume  that  the  court  be- 
low inferred  that  the  use  was  hostile  in- 
stead of  permissive.  We  realize  that  it  is 
a  serious  matter  to  interfere  with  privileges 
enjoyed  for  more  than  sixty  years,  but  it 
must  not  be  forgotton  that  this  court  sits 
in  error  only,  and  must  deal  with  a  record 
according  to  the  established  rules  of  law, 
and  without  regard  to  its  own  notions  of 
the  merits  of  the  controversy. 

The  defendant  closes  his  brief  with  the 
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claim  that  the  court  of  chancery  had  no 
jurisdiction.  Of  this  claim  it  is  enotigh  to 
say  that  it  comes  too  late.  The  defendant 
answered  the  bill,  tried  the  case  on  its  mer- 
its, and  allowed  a  decree  to  pass,  all  with- 
out questioning  the  court's  jurisdiction. 
No  reason  is  now  suggested  why  the  gen- 
eral rule  should  not  be  applied,  which  is 
that  in  such  circumstances  the  jurisdiction- 
al question  is  waived.  Enright  v.  Amsden, 
70  Vt.  183,  40  Atl.  37;  Holt  v.  Daniels,  61 
Vt.  89,  17  Atl.  786. 
Decree  affirmed  and  cause  remanded. 


IOWA  SUPREME  COURT, 

JOHN   T.   RATER,  Appt., 

V. 

J.  H.   SHUTTLEFIELD. 
(146  Iowa,  512,  125  N.  W.  235.) 

Cost«  —  diTlslon  —  right  to  complain. 

1.  A  plaintiff  who  is  defeated  on  the 
principal  issue  in  controversy  cannot  com- 
plain of  an  equal  division  of  the  costs  of 
the  action. 

Easement  —  way  of  necessity  —  duty  to 
keep  gates  closed. 

2.  The  owner  of  a  way  of  necessity  cannot 
be  required  to  see  that  the  gates  are  kept 
shut  by  persons  not  under  his  control,  or 
to  do  more  than  close  them  after  he  dis- 
covers that^they  have  been  left  open  by  such 
persons,  and  use  reasonable  care  to  avoid 
unnecessary  annoyance  to  the  owner  of  the 
fee. 

Same  —  prescription  —  way  of  neces- 
sity. 

3.  Use  of  a  way  (ff  necessity  will  not  ripen 
into  an  easement  by  prescription. 

Costs  —  division  -»  right  to  complain. 

4.  The  owner  of  a  way  of  necessity  may 
be  charged  with  one  half  the  cost  of  a  suit 
to  restrain  his  use  of  the  way,  although  the 
injunction  is  denied,  if  he  might  have 
avoided  the  litigation  by  the  exercise  of 
care  to  keep  the  gates  closed. 

(March  15,  1910.) 


IVote.— Use  of  way  "by  necessity  as  affect' 
ing  creation  of  easement  by  prescrip- 
tion, 

* 

The  decision  in  Rateb  v.  Shuitlefield, 
to  the  effect  that  no  length  of  user  of  a 
way  by  necessity  can  ripen  into  an  ease- 
ment by  prescription,  at  least  while  the 
necessity  continues,  or  in  other  words  that, 
the  right  of  way  having  arisen  by  neces- 
sity, the  possession  and  use  thereof  is  re- 
ferrable  to  that  right  alone,  and  cannot  be 
made  the  foundation  for  the  acquisition  of 
an  easement  by  prescription, — is  undoubted- 
ly correct  upon  principle,  as  well  as  having 
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CROSS  APPEALS  from  a  decree  of  the 
District  Court  for  Davis  County  in  an 
action  to  enjoin  the  use  by  defendant  of 
an  alleged  way  over  plaintiflf's  land;  plain- 
tiff appealing  from  so  much  of  the  judg- 
ment as  gave  defendant  a  way  of  necessity 
over  the  land;  and  defendant  appealing 
from  so  much  as  enjoined  him  from  leav- 
ing open  the  gates  and  bars  where  said 
way  enters  and  leaves  plaintiff's  premises. 
Modified  and  affirmed. 

Statement  by  Weaver,  J.: 

Action  in  equity  to  enjoin  the  use  by 
defendant  of  an  alleged  way  over  plaintiff's 
land.  The  court  found  the  defendant  eit- 
titled  to  a  way  by  necessity,  but  enjoined 
him  from  leaving  open  the  gates  and  bars 
where  said  way  enters  and  leaves  the  plain- 
tiff's premises.  The  costs  were  apportioned 
between  the  parties.  Both  parties  have 
appealed,  but,  the  plaintiff^s  appeal  being 
first  perfected,  he  only  will  be  designated 
in  the  record  as  appellant. 


Messrs.  Payne  &  Goodson  and  John 
F.   Scarborough,   for  appellant: 

The  right  depending  upon  necessity  ex- 
ists  only  when  the  person  claiming  it  has 
no  other  means  of  passing  from  his  estate 
into  the  public  road  or  street. 

Cooper  V.  Maupin,  6  Mo.  624,  55  Am. 
Dec.  462;  Nichols  v.  Luce,  24  Pick.  102, 
36  Am.  Dec.  302;  Snyder  v.  Warford,  11 
Mo.  513,  49  Am.  Dec.  94;  Kimball  v.  Coch- 
echo  R.  Co.  27  N.  H.  448,  59  Am.  Dec.  387 ; 
Lawton  v.  Rivers,  2  M*Cord,  L.  445,  13 
Am.  Dec.  741. 

When  the  owner  of  such  a  way  acquires 
by  purchase  of  other  land,  or  otherwise,  a 
way  of  access  to  a  highway  over  his  own 
land  to  the  land  to  which  belongs  the  way 
of  necessity,  the  way  of  necessity  ceases. 

19  Am.  &  Eng.  Enc.  Law,  99;  14  Cyc. 
1193;  Collins  v.  Prentice,  15  Conn.  39,  38 
Am.  Dec.  61;  Alley  v.  Carleton,  29  Tex. 
74,  94  Am.  Dec.  263. 

If  the  owner  of  the  land  can  use  another 


the  support  of  all  the  available  cases  which 
have  passed  directly  upon  the  question. 

Thos,  in  Ann  Arbor  Fruit  &  Vinegar  Co. 
V.  Ann  Arbor  R.  Co.  136  Mich.  699,  66 
L.R.A.  431,  99  N.  W.  869,  it  was  held  that 
claiming  a  right  to  use  a  way  to  which 
claimant  had  a  right  as  a  way  of  necessity 
was  not  adverse,  at  least  where  the  use  did 
not  exceed  the  right  arising  from  necessity, 
so  as  to  ripen  into  a  prescriptive  right 
which  would  survive  the  necessijty,  the  way 
of  necessity  being  limited  in  duration  to 
the  continuance  of  the  necessity;  and  that 
continued  use  of  a  right  of  way  which  or- 
iginated in  necessity,  after  the  necessity 
had  ceased,  did  not  become  adverse  until 
notice  of  the  adverse  elaim  was  brouglit 
home  to  the  owner  of  the  servient  estate. 
In  reaching  this  conclusion  the  court  said: 
"Though  the  right  to  use  the  way  as  a  way 
of  necessity  ceased  in  1886  or  1887,  it  has 
in  fact  been  used  till  the  present  time,  and 
it  is  the  claim  of  complainant  that  a  right 
to  use  the  same  has  been  acquired  by  pre- 
scription. If  this  is  true,  complainant  has 
a  different  right  from  that  which  was  or- 
iginally created.  The  way  which  arose  out 
of  the  necessity  was  limited  in  duration  to 
the  continuance  of  the  "necessity.  Wash- 
burn, Easements,  4th  ed.  p.  260.  It  would 
not  be  improper  to  describe  this  way  as  a 
way  constructively  granted  by  defendant's 
predecessor  so  long  as  the  necessity  for  its 
existence  continued.  The  prescriptive  way 
claimed  by  complainant  does  not  arise  from 
a  grant.  It  arises  from  the  statute  of  limi- 
tations, and  it  is  based  upon  the  contention 
that  for  the  period  prescribed  by  the  statute 
of  limitations, — via?.,  fifteen  years, — com- 
plainant has  used  this  way  adversely  to  the 
rights  of  defendant.  Such  a  way  is  not 
limited  in  duration,  but  is  held  in  fee,  as 
appurtenant  to  the  property  now  owned  by 
complainant.  Has  complainant  acquired  by 
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prescription  the  right  to  this  easement?  It 
is  claimed  in  its  behalf  that,  as  early  as 
1882,  its  mediate  grantor  claimed  this  way 
as  of  right,  and  therefore  the  statute  of 
limitations  then  commenced  to  run.  We  do 
not  think  this  claim  tenable.  At  that  time, 
and  until  after  November  9,  1886,  there  was 
a  right  to  this  easement  as  an  easement  of 
necessity.  To  our  mind  it  is  impossible 
that  one  having  a  right  to  a  way  as  a  way 
of  necessity  can  acquire  that  way  by  pre- 
scription,— ^at  least,  when,  as  in  this  case, 
his  user  does  not  exceed  his  right.  While 
one  has  the  right  to  use  an  easement  by  the 
grant  of  the  owner  of  the  servient  tenement, 
that  user  cannot  be  adverse.  The  acquisi- 
tion of  ownership  by  adverse  possession  or 
adverse  user  necessarily  presupposes  that 
the  true  owner  has  it  in  his  power  to  put 
an  end  to  the  adverse  holding  or  adverse 
user.  Manifestly  this  is  not  the  case  when 
that  owner  has  granted  the  right  to  the 
holding  or  user  in  question." 

And  in  Sassman  v.  Collins,  53  Tex.  Civ. 
App.  71,  116  S.  W.  337,  in  holding  that  a 
prescriptive  easement  of  a  way  cannot  be 
acquired  by  use  of  a  way  of  necessity,  it 
was  said:  "If  it  be  conceded,  and  it  seems 
to  be  so  treated  by  both  parties,  that  the 
pass  way  in  question  originated  by  reason 
of  necessity,  then  the  same  would  continue 
only  so  long  as  said  necessity  existed  there- 
for, and  would  cease  whenever  another  way 
was  established  by  which  appellees  were 
enabled  to  reach  the  highway  in  question. 
.  .  .  Appellees  likewise,  however,  claim 
that  said  judgment  ought  to  be  sustained 
on  the  ground  of  prescription,  because  they 
insist  that  they  and  those  under  whom 'they 
claim  have  used  the  pass  way  for  a  sufficient 
period  of  time  to  give  them  such  right. 
This  would  be  true  if  it  could  be  hold  that 
such  user  by  them  during  the  whole  period 
was  adverse  to  the  rights  of  appellant  and 
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way,  he  cannot  claim  the  right  to  pass  over 
the  land  of  another. 

Alley  V.  Carleton,  29  Tex.  74,  94  Am. 
Dec  263. 

It  is  only  where  there  is  no  way  through 
his  own  land  that  the  right  of  way  over 
land  of  another  can  exist. 

19  Am.  &  Eng.  Enc.  Law,  98;  Morgan  v. 
Meuth,  60  Mich.  238,  27  N.  W.  512;  Nichols 
F.  Luce,  24  Pick.  102,  35  Am.  Dec.  302; 
Cooper  V.  Maupin,  6  Mo.  624,  35  Am.  Dec. 
463;  Lawton  v.  Rivers,  2  M'Cord,  L.  445; 
13  Am.  Dec.  741;  Screven  v.  Gregorie,  8 
Rich.  L.  158,  64  Am.  Dec.  747;  Ward  v. 
Robertson,  77  Iowa,  159,  41  N.  W.  603; 
Turnbull  v.  Rivers,  3  M'Cord,  L.  131,  15 
Am;  Dec.  622;  Buss  v.  Dyer,  125  Mass. 
287;  Carbrey  v.  Willis,  7  Allen,  364,  83 
Am.  Dec.  688;  Randall  v.  McLaughlin,  10 
Allen,  366. 

To  establish  a  highway  by  prescription, 
there  must  be  an  actual  public  use,  general, 
uninterrupted,  continued  for  the  period  of 


the  statute  of  limitations  under  a  claim  of 
right. 

Washburn,  Easements,  2d  ed.  177;  Keyes 
V.  Tait,  19  Iowa,  123;  Fairchild  v.  Stewart, 
117  Iowa,  734,  89  N.  W.  1075;  Gray  v. 
Haas,  98  Iowa,  502,  67  N.  W.  394;  2ige- 
foose  V.  Zigefoose,  69  Iowa,  391,  28  N.  W. 
654;  Friday  v.  Henah,  113  Iowa,  425,  85 
N.  W.  768;  State  v.  Mitchell,  58  Iowa,  567, 
12  N.  W.  598;  McBride  v.  Bair,  134  Iowa, 
661,  112  N.  W.  169;  Moore  v.  Bulgreen, 
153  Mich.  261,  116  N.  W.  1005;  Quick  v. 
Cotman,  124  Iowa,  102,  99  N.  W.  301. 

Continuance  for  the  statutory  period  of 
a  use  permissive  in  its  inception  will  not 
ripen  into  a  hostile  right.  A  use,  to  ripen 
into  a  prescriptive  right,  must  be  adverse, 
not  by  license  or  favor,  but  under  a  claim 
or  assertion  of  right  hostile  to  the  .owner. 

Pennsylvania  R.  Co.  v.  Hulsc,  59  N.  J. 
L.  54,  35  Atl.  790;  Friday  v.  Henah,  113 
Iowa,  425,  85  N.  W.  768. 

A  mere  permissive  use  of  the  land  of  an- 
other  for  any   length   of   time   confers   no 


those  under  whom  he  claims;  but  it  will 
be  observed  that  the  use  by  them  of  this 
pass  way  until  1902  was  based  upon  the 
right  to  so  use  it  as  a  way  of  necessity,  and, 
this  being  true,  their  use  thereof,  until  that 
time  at  least,  could  not  be  regarded  as  ad- 
verse to  that  of  appellant,  and  must  be 
presumed  to  have  been  continued  by  reason, 
of  such  necessity  until  the  opening  of  an- 
other way." 

But  in  Scott  v.  Dishough,  83  Ark.  369, 
103  S.  W.  1153,  where  an  alley  was  used  as 
a  "matter  of  convenience  and  necessity"  for 
the  statutory  period,  "openly,  continuously, 
peacefully,  and  adversely,"  it  was  held  that 
the  user  acquired  an  easement  by  prescrip- 
tion. The  court,  however,  did  not  enter 
into  any  discussion  as  to  the  effect  of  the 
fact  that  the  way  was  one  of  necessity. 

And  in  Bowen  v.  Cooper,  23  Ky.  L.  Rep. 
2065,  66  S.  W.  601,  the  court,  without  dis- 
cussing the  possible  effect  of  the  fact  that 
the  way  was  one  of  necessity,  held  that  the 
use  of  'such  a  way  for  the  statutory  period 
created  an  easement  by  prescription,  it  being 
said,  however,  that  the  presumption  was 
that  the  use  had  been  as  matter  of  right, 
and  that  the  fact  that  the  user  had  recently 
purchased  a  strip  which  gave  him  another 
outlet  did  not  affect  his  right. 

And  see  Chenault  v.  Gravitt,  27  Ky.  L. 
Rep.  403,  85  S.  W.  184,  wherein,  in  holding 
that  the  use  of  a  way  had  ripened  into  an 
easement  by  prescription,  the  court  said 
that  the  question  whether  the  way  was  one 
of  necessity  was  not  before  it,  the  right  of 
way  not  having  been  claimed  upon  that 
^ound.  However,  from  the  facts  as  stated 
by  the  court,  it  appears  that  the  way  was 
cne  of  necessity. 

An^  in  the  following  similar  cases,  it  was 
held  that  tlie  continuous  use  for  the  statu- 
tory period  and  under  claim  of  right  of 
44  L.R.A.(N.S.) 


ways  which  appear,  as  a  matter  of  fact,  to 
have  been  ways  of  necessity,  created  ease- 
ments by  prescription :  McKinney  v.  Thomp- 
son, 27  Ky.  L.  Rep.  733,  86  S.  W.  643;  Ray 
V.  Nally,  28  Ky.  L.  Rep.  421,  89  S.  W.  486; 
Bates  V.  Sherwood,  24  Ohio  C.  C.  146; 
Leslie  V.  Pere  Marquette  R.  Co.  24  Ont.  L. 
Rep.  206,  13  Can.  Ry.  Cas.  219,  affirmed  in 
13  Can.  Ry.  Cas.  228. 

The  question  of  acquisition  of  easement 
by  prescription  where  original  use  was 
under  license  is  treated  in  the  note  to  Holm 
V.  Davis,  ante,  89.  And  as  to  void  parol 
conveyance  of  easement  as  foundation  for 
casement  by  prescription,  see  note  to  Lech- 
man  V.  Mills,  13  L.R.A.(N.S.)  990.  And 
as  to  burden  of  showing  that  use  upon  which 
an  easement  by  pr^cription  is  claimed  was 
permissive,  and  not  under  claim  of  right, 
see  notes  to  Smith  v.  Pennington,  8  L.R.A. 
(N.S.)   149,  and  Barber  v.  Bailey,  ante,  98. 

As  to  leaving  bars  or  gates  for  con- 
venience of  neighbor  when  fencing  land, 
as  affecting  acquisition  of  easement  of  way 
by  prescription,  see  note  to  Schulenbarger 
V.  Johnstone,  35  L.R.A.(N.S.)  941. 

As  to  effect  of  protest  by  owner  to  pre- 
vent acquisition  of  right  of  way  by  prescrip- 
tion, see  note  to  Crosier  v.  Brown,  25  L.R.A. 
(N.S.)   174. 

As  to  acquisition  of  prescriptive  right  of 
way  across  railroad  tracks,  see  note  to 
Louisville  &  N.  R.  Co.  v.  Hagan,  36  L.R.A. 
(N.S.)  189. 

As  to  prescriptive  or  adverse  possession 
of  grave  or  burial  lot,  see  note  to  Wool- 
dridge  y.   Smith,  40  L.R.A.(N.S.)    752. 

As  to  way  of  necessity  where  other  pos- 
sible means  of  access  exist,  see  notes  to 
Corea  v.  Higuera,  17  L.R.A.(N.S.)  1018. 
and  Doten  v.  Bartlett,  32  L.R.A.(N.S.)  1075. 

G.  J.  C. 
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rights  of  continued  enjoyment;  the  owner 
may  prohibit  the  use^  or  diacontinue  it 
altogether,  at  his  pleasure,  so  long  as  it  is 
merely  permissive. 

Long  V.  Mayberry,  96  Tenn.  378,  36  S. 
W.  1040;  14  Cyc.  1150,  1151;  Elliot  v. 
Lane,  82  Iowa,  484,  31  Am.  St.  Rep.  504, 
48  N.  W.  720}  Minneapolis  Western  R.  Co. 
V.  Minneapolis  &  St.  L.  R.  Co.  68  Minn. 
128,  59  N.  W.  983;  Thoemke  v.  Fiedler, 
91   Wis.  386,  64  N.  W.  1030. 

Tlie  court  erred  in  taxing  any  of  the 
costs  of  the  trial  to  plaintiff. 

Hammond  v.  Sioux  City  &  P.  R.  Co.  49 
Iowa,  450;  Potts  v.  Polk  County,  80  Iowa, 
404,  45  N.  W.  775;  Upson  v.  Pulton,  43 
Iowa,  409;  McGuire  v.  Montross,  102  Iowa, 
20,  70  N.  W.  743. 

Messrs.  Taylor  &  Ramseyer,  for  ap- 
pellee : 

A  way  of  necessity  exists  where  land  is 
granted  which  is  either  wholly  surrounded 
by  land  of  the  grantor,  or  partially  by.  such 
land  and  elsewhere  by  the  land  of  stran- 
gers. In  such  a  case,  if  thete  is  no  other 
way  to  the  land,  the  law  presumes  that  it 
was  the  intention  of  the  parties  that  the 
grantee  should  have  access  to  it  over  land 
of  the  grantor,  and  he  has  a  way  across 
such  land  in  order  to  make  it  available. 

Fairchild  v.  Stewart,  117  Iowa,  734,  89 
N.  W.  1075;  Mead  v.  Anderson,  40  Kan. 
203,  19  Pac.  708;  Bond  v.  Willis,  84  Va. 
796,  6  S.  E.  130;  Willey  v.  Thwing,  68 
Vt.  128,  34  Atl.  428. 

Easements  of  necessity  sometimes  pass 
by  implication  where  no  mention  of  them 
is  made  in  the  conveyance. 

Forrest  Mill  Co.  v.  Cedar  Falls  Mill  Co. 
103  Iowa,  619,  72  N.  W.  1076. 

The  fact  that  the  Bloomfield-Ottumwa 
road  was  not  officially  recognized  or  laid 
out  in  1855  by  the  board  of  supervisors  of 
Davis  county  cannot  affect  defendant's 
rights  to  a  way  of  necessity  across  the 
Rater  land. 

Cheney  v.  O'Brien,  69  Cal.  199,  10  Pac. 
479. 

A  landowner  who  promptly  claims  a  right 
to  an  easement  when  it  is  obstructed,  and 
denies  the  right  of  another  to  obstruct  it, 
must  be  regarded  as  holding  the  easement 
adverse  to  the  other,  who  interferes  with 
his  enjoyment  of  it. 

McAllister  v.  Pickup,  84  Iowa,  65,  50 
N.  W.  656;  Brown  v.  Peck,  125  Iowa,  625, 
101  N.  W.  443. 

Adverse  user,  open,  continuous,  and  no- 
torious, and  under  claim  of  right  for  a 
period  of  ten  years,  establishes  an  ease- 
ment by  prescription. 

McAllister  v.  Pickup,  84  Iowa,  65,  50  N. 
W.  556;  O'Peaf^an  v.  Duggan,  117  Iowa. 
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612,  91  N.  W.  909;  Brown  v.  Peck,  125 
Iowa,  626,  101  N.  W.  443. 

Where  a  party  succeeds  as  to  the  prin- 
cipal issue  raised  by  him,  but  loses  on 
some  minor  issue  involving  no  additional 
costs,  no  portion  of  the  costs  should  be 
taxed  to  him. 

Jacobs  V.  Jacobs,  130  Iowa,  10,  114  Am. 
St.  Rep.  402,  104  N.  W.  489;  Mayo  v. 
Halley,  124  Iowa,  676,  100  N.  W.  529; 
White  V.  Ledbetter,  104  Iowa,  71,  73  N.  W. 
610;  Palmer  v.  McGinness,  127  Iowa,  118, 
102  N.  W.  802;  Dorr  v.  Dudley,  135  Iowa, 
20,  112  N.  W.  203;  Krause  v.  Redman,  134 
Iowa,  629,  112  N.  W.  91. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

In  the  year  1855  John  T.  Rater  was  the 
owner  of  a  tract  of  320  acres  of  land  in 
Davis  county.  There  is  some  question  in 
the  record  whether  there  was  at  that  time 
any  public  highway  affording  access  to  the 
premises,  but  the  evidence  tends  to  show 
that  the  Bloomfield-Ottumwa  state  or  coun- 
ty road  then  crossed  the  northeast  corner 
thereof.  But  if,  as  plaintiff  contends,  such 
road  was  not  laid  out  until  a  year  or  two  , 
after  the  date  named,  we  think  it  would 
not  materially  affect  the  right  of  the  par- 
ties herein.  During  that  year  Rater  con- 
veyed to  Bernhardt  Shuttlefield  80  acres 
from  the  west  side  of  his  said  tract.  The 
part  so  sold  had  no  outlet  to  a  highway 
except  by  passing  for  some  distance  over 
the  land  retained  by  Rater,  or  over  the 
land  of  strangers  to  the  transaction.  In 
the  year  1882  Shuttlefield  obtained  title  to 
other  land  on  the  south,  which  cornered  on 
another  highway,  but  access  thereto,  it  is 
claimed,  was  cut  off  by  a  stream  which 
rendered  its  use  impracticable.  Rater  died 
in  1871,  and  was  succeeded  by  his  heirs, 
who  appear  to  have  retained  the  owner- 
ship in  common  until  the  year  1902,  when 
the  plaintiff  herein  and  his  sister,  Mrs. 
Rouch,  acquired  the  entire  title.  Since 
then  plaintiff  has  become  the  sole  owner. 
Bernhardt  Shuttlefield  died  ih  the  year 
1904,  and  the  defendant,  as  his  heir,  is 
now  the  owner  of  the  80-acre  tract  and 
other  lands  of  which  his  father  was  seised. 
In  the  vear  1855,  and  for  some  Tears  there- 
after,  the  lands  were  generally  unfenced, 
and  travel  from  one  part  of  the  neighbor- 
hood to  another  usuallv  followed  the  mont 
convenient  course,  without  much  reference 
to  the  lines  of  the  highways.  There  was, 
however,  from  the  first,  or  soon  after  the 
inception  of  Shuttlefields's  ownership  of 
the  80-acre  tract,  a  way  or  path  in  quite 
constant  use  leading  from  his  residence 
northeasterly  to  the  Bloomfleld-Ottumwa 
road,  and  crossing  the  northwest  comer  of 
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the  Rater  land.  When  Rater  and  Shuttle- 
field  fenced  their  preitiises,  gates  or  bars 
were  put  in  where  this  way  entered  the 
Rater  land  on  the  west  and  north.  In  the 
year  1907  contention  arose  between  plain- 
titr  and  defendant  over  the  alleged  negli- 
crence  of  the  latter  in  leaving  the  gates 
op<'n,  and  this  trouble  culminated  in  the 
commencement  of  the  present  action  in 
rquity.  It  is  the  plaintiffs  claim  that  the 
nup^  of  this  way  by  the  Shuttlefields  and 
uthcra  visiting  or  having  business  with 
them  has  been  permissive  only,  and  that, 
such  permission  having  been  revoked,  he  is 
entitled  to  have  its  further  use  enjoined. 
The  defendant  pleads  various  defenses, — 
that  the  way  is  by  prescription  a  public 
road;  that  the  granting  of  such  way  was 
one  of  the  considerations  of  the  original 
purchase  by  his  father  of  the  80-acre  tract ; 
and  that  under  the  circumstances  the  out- 
let in  question  gives  him  the  right  to  such 
way  by  necessity.  The  court  found  for  the 
defendant  on  the  latter  ground,  but  made 
no  finding  upon  the  other  defenses  pleaded. 
It  also  found  that  defendant  had  been  neg- 
ligent with  respect  to  the  gates,  and  en- 
joined him  against  leaving  them  open  or 
permitting  others  to  do  so. 

1.  The  controlling  questions  presented 
are  those  of  fact,  and,  with  these  settled, 
the  rules  of  law  applicable  thereto  are  few 
and  simple.  We  shall  not  enter  upon  any 
minute  analysis  or  review  of  the  testimony, 
which  at  some  points  is  quite  sharply  in 
conflict.  The  evidence,  by  its  greater 
weight,  tends  to  show  that  the  way  now  in 
dispute  was  open  and  used  by  the  Shuttle- 
fields  from  the  time  of  the  purchase  of  the 
SO  acres  or  soon  thereafter  down  to  the 
year  1907, — a  period  of  about  fifty-two 
years, — and  that  during  all  of  said  period 
no  objection  was  made  to  such  use.  On 
the  contrary,  the  consent,  if  not  the  recog- 
nition of  the  right,  to  such  use,  was  evi- 
denced by  the  maintenance  of  gates  at  its 
points  of  entrance  and  exit  from  the  Rater 
premises.  The  Shuttlefield  80-acre  tract  is 
and  has  at  all  times  been  isolated  from 
the  public  roads.  If  the  subsequent  acqui- 
"tion  of  other  land  on  the  south  had  af- 
forded a  practicable  outlet  to  a  highway  in 
that  direction,  it  would  have  given  a  dif- 
f<*rent  aspect  to  this  case,  but  it  is  shown 
''.'ith  reasonable  certainty  that  the  way  in 
that  direction  is  at  all  times  difficult,  and 
for  several  months  in  each  year  is  imprac- 
ticable and  substantially  impassable.  While 
defendant  sometimes  crosses  the  lands  of 
others  to  a  highway  on  the  west,  he  does 
^0  without  other  right  than  that  of  license 
or  consent  of  the  owners,  which  may  at  any 
time  be  revoked  or  denied.  There  is  also 
1  railroad  right  of  way  crossing  his  land 
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from  north  to  south,  and  by  entering  upon 
this  right  of  way  and  following  it  to  a  suf- 
ficient distance  in  either  direction,  'he  may 
reach  a  public  road.  Defendant's  mail  box 
is  placed  on  the  Bloomfield-Ottumwa  road, 
and  he  reaches  it  by  the  way  in  controversy. 
This  way  is  the  one  by  which  visitors  and 
those  having  business  with  defendant  usual- 
ly reach  his  residence.  It  is  plainly 
marked,  and,  while  it  may  have  diverged 
somewhat  at  times,  its  general  course  and 
outline  had  been  substantially  unchanged 
for  a  long  time  when  disagreement  between 
the  parties  arose,  in  1907.  A  sister  of  the 
plaintiff,  who  owned  a  joint  interest  with 
him  in  the  Rater  land  for  more  than  thirty 
years,  testifies  that  her  personal  recollec- 
tion of  the  situation  dates  from  the  year 
1860,  during  all  of  which  period  she  had 
intimate  knowledge  of  the  premises,  and 
that  at  all  times  from  1860  the  road  had 
remained  practically  unchanged,  and  was 
continuously  used  by  the  Shuttlefields.  To 
use  her  language:  '*As  far  back  as  I  can 
remember  the  Shuttlefields  have  used  that 
road,  and  as  far  back  as  I  can  remember 
it  was  the  only  outlet  they  had  off  from 
their  place.  ...  It  was  always  my  un- 
derstanding; I  never  knew  anything  else 
but  what  that  was  their  road.''  Indeed,  the 
testimony  of  this  witness  concerning  the 
situation  down  to  1907  is  very  generally 
corroborated  by  most  of  the  witnesses.  The 
case  has  been  somewhat  complicated  by  the 
circumstance  that  from  an  early  day,  and 
prior  to  1855,  a  neighborhood  road  or  wag- 
on way  departed  from  the  Bloomfield-Ot- 
tumwa road  at  or  near  the  point  where 
the  way  now  claimed  by  the  defendant 
terminates  upon  said  road,  and  followed  a 
southwesterly  course  through  the  western 
portion  of  the  Rater  land  not  far  east  of 
the  Shuttlefield  line.  This  road  was  prin- 
cipally used  by  farmers  and  others  hauling 
coal,  and  later,  when  that  traffic  ceased  and 
the  lands  were  fenced  in,  it  was  in  a  large 
measure  abandoned,  except  so  far  as  it 
coincided  in  the  northern  part  of  its  course 
with  the  way  used  by  the  Shuttlefields,  who 
continued  to  travel  it.  This  circumstance 
is  of  no  special  importance,  except  as  it 
offers  an  explanation  of  some  apparent  con- 
fusion in  the  recollections  of  the  witnesses. 
Many  other  circumstances  having  more  or 
less  bearing  upon  the  issues  appear  in  evi- 
dence, but  we  find  no  occasion  for  their 
further  exposition.  The  record  as  a  whole 
satisfies  us  that  the  trial  court's  findings 
of  fact  as  stated  in  a  written  opinion  filed 
in  the  case  are  substantially  correct;  that 
at  the  time  of  the  sale  of  the  80  acres  by 
Rater  to  Shuttlefield,  said  land  had  no  out- 
lot  to  a  public  road  without  passing  over 
the  lands  of  third  parties,  except  by  a  way 
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leading  over  a  part  of  the  Rater  land,  and 
that  such  condition  has  existed  without  sub- 
stantial change  to  the  present  time;  that 
the  parties  to  said  transaction  and  their 
grantees  recognized  the  right  of  Shuttle- 
field  to  the  use  of  said  way  for  a  period 
of  more  than  fifty  years;  that  said  way  is 
not  a  mere  way  of  convenience,  but  a  way 
of  necessity  to  the  use  and  enjoyment  of 
the  land  so  conveyed,  and  the  decree  ap- 
pealed from,  in  so  far  as  it  confirms  and 
establishes  such  right,  is  just  and  equi- 
table. We  think  it  unnecessary  to  enter 
upon  a  review  of  the  authorities  on  the 
question  when  a  right  of  way  by  necessity 
arises,  for  the  law  is  well  settled,  and  coun- 
sel differ  but  little  on  the  ultimate  propo- 
sitions. It  is  sufficient  to  say  that  the  gov- 
erning rule  is  clearly  set  fortli  in  Fairchild 
V.  Stewart,  117  Iowa,  734,  89  N.  W.  1075, 
and  other  cases  there  cited. 

Appellant  makes  strenuous  objection  to 
the  order  of  the  trial  court  apportioning 
the  costs.  There  is  no  error  here  of  which 
he  can  complain.  He  brought  and  prose- 
cuted his  action  on  the  theory  that  defend- 
ant had  no  right  whatever  to  the  use  of  the 
way,  and  on  this,  the  principal  matter  in 
issue,  the  decree  was  against  him.  An 
equal  division  of  the  cost  is  certainly  the 
very  most  he  can  fairly  ask  under  such  cir- 
cumstances. 

2.  We  come  now  to  the  matter  of  the 
defendant's  appeal.  After  placing  upon  the 
defendant  the  duty  of  closing  the  gates 
whenever  he  had  passed  through  them,  and 
enjoined  him  from  leaving  them  open,  the 
decree  proceeds  as  follows:  "The  court 
further  finds  that  the  way  in  controversy 
is  a  private  way  for  the  use  of  the  defend- 
ant and  those  passing  to  and  from  defend- 
ant's farm,  and  that  it  is  obligatory  upon 
the  defendant  to  see  that  the  gates  and  bars 
are  kept  so  that  plaintiff's  stock  will  not 
be  permitted  to  escape.  The  defendant  is 
responsible  even  though  the  gates  and  bars 
are  left  open  by  others  going  to  and  from 
his  farm.  He,  the  defendant,  must  see  that 
they  are  kept  closed.  ...  It  is  there- 
fore ordered,  adjudged,  and  decreed  that 
the  defendant  be,  and  he  is  hereby,  per- 
manently and  perpetually  enjoined  and  re- 
strained from  leaving  the  gates  and  bars 
open  upon  the  way  in  question,  where  the 
same  enters  and  leaves  plaintifTs  premises, 
except  only  when  such  gates  and  bars  are 
used  in  passing  through  them  to  travel 
over  the  way  in  question;  that  defendant 
is  hereby  strictly  required  to  see  that  said 
gates  and  bars  are  maintained  and  kept  i 
closed  at  all  times,  except  only  while  they 
are  opened  to  permit  persons  to  pass 
through  them  and  over  said  private  way 
to  go  to  or  away  from  said  defendant's 
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farm;  this  duty  is  required  of  and  en- 
joined upon  defendant,  even  though  said 
gates  and  bars  are  being  used  by  others 
going  through  said  gates  and  bars  over 
said  private  way  to  or  from  said  defend- 
ant's farm;  that  said  defendant  is  respon- 
sible, and  it  will  be  a  violation  of  this  in- 
junction if  said  gates  and  bars  are  at  any 
time  left  open,  even  though  they  or  either 
of  them  should  be  left  open  by  someone 
other  than  defendant.  It  is  obligatory  upon 
the  defendant  to  see  that  gates  and  bars 
are  maintained  and  kept  so  that  plaintiff's 
Stock  will  not  be  permitted  to  escape 
through  or  over  said  gates  and  bars,  and 
away  from  plaintiffs  premises."  We  are 
quite  clear  that  this  portion  of  the  decree 
holds  defendant  to  an  unreasonable  degree 
of  responsibility, — an  obligation  which  ren- 
ders the  right  elsewhere  accorded  him  by 
the  decree  of  little,  if  any,  practical  use 
or  value,  and  the  relief  granted  by  the  one 
hand  of  the  court  is  in  effect  withdrawn 
by  the  other.  Literally  construed,  it  would 
hold  the  defendant  liable  for  the  plaintifiTs 
own  act  of  negligence.  It  requires  him  to 
answer  for  the  negligence  and  wantonness 
of  the  world  in  general,  and  for  negligence 
or  malicious  mischief  of  mere  trespassers. 
No  authority  or  principle  of  law  is  cited 
or  suggested  to  uphold  this  provision  of 
the  decree.  It  is  proper  and  right  that  de- 
fendant should  be  held  to  strict  care  to 
maintain  reasonably  sufficient  gates,  and  to 
close  the  same  with  reasonable  care  when- 
ever ho  or  those  under  his  employment  or 
control  have  occasion  to  use  the  way.  It 
would  also  be  his  duty  if  he  discovers  the 
gate  or  gates  left  open  by  the  act  or  neg- 
lect of  another,  to  close  them  again  and 
to  use  all  reasonable  diligence  to  avoid  un- 
necessary injury  and  annoyance  to  the 
plaintiff;  but  beyond  that  the  court  should 
not  compel  him  to  go.  He  is  not  a  tres- 
passer in  using  the  way,  nor  is  he  an  in- 
surer of  the  plaintiff  against  injury  by 
strangers  when  his  neglect  or  wrong  has  in 
no  manner  contributed  thereto,  and  in  this 
respect  the  decree  should  be  modified. 

Defendant  also  asks  us  to  hold  him  en- 
titled to  the  way  as  an  easement  by  pre- 
scription, if  not  otherwise.  We  are  content 
to  leave  the  decree  of  the  trial  court  in  this 
respect  unchanged.  It  is  by  no  means  im- 
probable that  in  due  time  a  public  highway 
will  be  laid,  by  which  defendant  may  have 
a  direct  outlet  from  his  land  without  the 
necessity  of  further  burdening  the  plain- 
tiff's premises  for  his  benefit,  and,  when 
that  time  arrives,  he  should  cheerfuUv  sur- 
render  the  privilege  he  now  enjoys.  More- 
over, it  would  seem  that,  where  he  has  once 
obtained  a  way  by  necessity,  no  length  of 
user,  so  long  at  least  as  the  necessity  con- 
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tinues,  could  have  the  effect  to  create  an 
easement  by  prescription.  In  other  words, 
the  right  of  way  having  arisen  by  necessity, 
the  possession  and  use  thereof  was  always 
referable  to  that  right  alone,  and  could 
not  be  made  the  foundation  or  ground  for 
the  assertion  of  a  higher  right,  and  would 
cease  when  the  necessity  ceased.  If  plain- 
tiff's contention  that  the  necessity,  if  it  ever 
existed,  ceased  in  the  year  1882,  were  found 
to  be  true,  it  is  possible  that  the  court 
conld  find  that  an  easement  in  the  way  has 
since  been  acquired  for  the  benefit  of  the 
defendant's  land,  but,  that  fact  not  having 
been  established  to  the  satisfaction  of  the 
court,  the  defendant's  right  of  way  con- 
tinues as  it  began, — a  way  by  necessity, — 
and  will  expire  whenever  he  acquires  an-, 
other  practicable  outlet  to  a  highway.  In 
this  connection  we  may  say  that  the  fact 
that,  before  the  lands  of  the  neighborhood 
were  fenced,  defendant  could  find  exit  in 
different  directions  across  the  open  prairie, 
or  that  he  may  now,  by  the  revokable  li- 
cense or  permission  of  other  landowners, 
cross  their  premises  in  reaching  a  highway, 
does  not  constitute  any  reason  for  denying 
him  the  way  by  necessity  over  the  Rater 
land.  He  is  entitled  to  a  way  which  he  can 
use  as  a  matter  of  legal  right,  and  not  be 
compelled  to  rely  upon  one  which  is  given 
as  a  matter  of  grace,  and  may  be  at  any 
time  closed  to  his  use. 

The  defendant  also  protests  against  the 
taxation  to  him  of  one  half  the  cost  of  the 
trial  below.  The  court  did  perform  a  some- 
what heroic  operation  of  apportionment, 
but  we  are  not  prepared  to  say  it  was 
wrong.  It  is  fairly  apparent  from  the  rec- 
ord that  this  is  one  of  these  cases  where 
neighbors  allow  trifling  annoyances,  which 
ought  to  be  handled  in  a  spirit  of  mutual 
kindness  and  forbearance,  to  excite  their 
animosities  to  a  point  where  nothing  will 
be  conceded  save  at  the  price  of  a  lawsuit 
fought  to  the  bitter  end;  and,  while  we  find 
with  the  defendant  upon  the  chief  matter 
in  dispute,  we  think  the  trial  court  was 
justified  in  holding  that  he  did  not  take 
proper  care  to  keep  the  gates  closed,  and 
that,  with  a  little  effort  on  his  part,  this 
troublesome  litigation  might  have  been 
avoided.  It  was  an  appropriate  case  for 
the  court  to  exercise  its  power  to  apportion 
the  costs,  and  the  order  as  made  indicates 
no  abuse  of  discretion. 

We  therefore  conclude  that  the  decree  of 
the  District  Court  should  be  modified  upon 
the  defendant's  appeal  so  as  to  relieve  him 
from  responsibility  for  the  acts  and  omis- 
sions of  other  persons  not  in  his  employ- 
ment or  under  his  control,  and  that,  as 
thus  modified,  it  be  affirmed.  The  costs  of 
the  appeal  will  be  taxed  to  the  plaintiff. 

Modified  and  afilrmed. 
44  L.Rji.(K.S.) 
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JOHN  E.  SCOTT,  Plff.  in  Err., 

V. 

CHARLES  P.  LATTIG  et  al. 

(227  U.  S.  229,  67  L.  ed.  —  ,  33  Sup.  Ct. 

Rep.  242.) 

Public  land  —  island  —  survey  —  omis- 
sion —  effect. 

1.  There  is  no  room  for  any  inference 
that  an  island  was  not  in  existence  at  the 
time  of  the  government  survey  of  1868  be- 
cause the  field  notes  and  plat  make  no  men- 
tion of  it,  where  such  island  has  an  area 
of  nearly  140  acres,  has  well-defined  banks 
rising  from  3  to  5  feet  above  high  water,  is 
largely  covered  with  a  growth  of  wild  grass, 
sage  brush,  and  small  timber,  bears  un- 
doubted evidence  of  permanency,  and  con- 
ccdedly  was  in  its  present  condition  only 
twelve  years  after  the  survey. 

Same  —  title. 

2.  The  error  in  omitting  an  island  in  a 
navigable  stream  from  the  field  notes  and 
plat  of  the  government  survey  of  1868  did 
not  devest  the  United  States  of  title,  or 
interpose  any  obstacle  to  a  subsequent  sur- 
vey of  the  island. 

Water  —  state  boundary  —  title. 

3.  Upon  the  admission  of  Idaho  to  state- 
hood the  ownership  of  the  bed  of  the  Snake 
river  on  the  Idaho  side  of  the  thread  of 
'that  stream,  which  forms  the  state  bound- 
ary line,  passed  from  the  United  States  to 
the  state,  subject  to  the  public  rights  and 
to  the  paramount  power  of  Congress  over 
navigation. 

Same  —  government  grant  —  effect. 

4.  The  disposal  by  the  United  States 
after  the  admission  of  Idaho  to  statehood 
of  fractional  subdivisions  on  the  east  bank 
of  the  Snake  river,  where  it  forms  the 
boundary  between  Idaho  and  Oregon,  car- 
ried with  it  no  right  to  the  bed  of  the 
river  save  as  the  law  of  Idaho  may  have 
attached  sucli  a  right  to  private  riparian 
ownership  on  a  navigable  stream. 

Public  land  —  island  —  Federal  or  state 
right. 

5.  A  large  island  on  the  Idaho  side  of 
the  Snake  river, — a  navigable  stream, — ^be- 
ing in  existence  when  Idaho  became  a  state, 
did  not  pass  to  the  state  upon  admission 

Note.— The  question  whether  a  govern- 
ment grant  bounded  by  nontidal,  navigable 
river  carries  title  to  land  thereunder  is  dis- 
cussed in  the  note  to  Johnson  v.  Johnson, 
24  L.R.A.(N.S.)  1240.  And  in  that  con- 
nection, see  note  to  Goff  v.  Cougle,  42  L.R.A. 
161,  discussing  the  general  question  of  title 
to  land  under  water. 

The  general  subject  of  the  title  to  islands 
is  discussed  in  the  notes  to  Holman  v. 
Hodges,  58  L.R.A.  673,  and  Wilson  v.  Wat- 
son, 35  L.R.A.  (X.S.)  227.  And  see  also  note 
to  Webber  v.  Axtell,  0  L.R.A.  (N.S.)  194, 
on  right  to  island  attached  to  shore  by 
accretion. 


108 


UNITED  STATES  SUPREME  COURT. 


Feb., 


to  statehooa,  or  come  within  the  disposing 
influence  of  its  laws,  but  remained  the 
property  of  the  United  States,  subject  to 
disposal  by  it. 

(February  3,  1913.) 

ERROR  to  the  Supreme  Court  of  Idaho 
to  review  a  decree  affirming  a  decree  of 
the  District  Court  for  Canyon  County  quiet- 
ing title  to  an  island  in  the  Snake  river. 
Reversed. 
Tlie  facts  are  stated  in  the  opinion. 
The  situation  of  the  property  in  question 
is  shown  by  the  following  plat: 


Messrs.  Oliver  O.  Haga,  James  H. 
Richards,  and  McKeen  F.  Morrow,   for 

plaintiff  in  error: 

Congress  alone  has,  under  art.  4,  §  3,  of 
the  Constitution,  the  power  to  determine 
the  manner  of  disposing  of  the  public  lands, 
and  it  has  the  sole  power  to  declare  tlic 
dignity  and  effect  of  titles  emanating  from 
the  United  States. 

United  States  v.  Gratiot,  14  Pet.  526, 
10  L.  ed.  673;  Bagnell  v.  Broderick,  13 
Pet.  436,  10  L.  ed.  235;  Dowries  v.  Bidwell, 
182  U.  S.  268,  45  L.  ed.  1099,  21  Sup.  Ct. 
Rep.  770;  Kean  v.  Calumet  Canal  &  Improv. 
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Co.  ]00  U.  S.  486,  47  L.  ed.  1139,  23  Sup. 
Ct.  Rep.  G51. 

Whatever  incidents  or  rights  to  the  soil 
under  navignble  waters,  or  below  higli-water 
mark,  attach  to  the  ownership  of  the  upland 
conveyed  by  the  government,  will  be  de- 
termined by  the  states,  subject  to  the  con- 
dition tiiat  their  rules  do  not  impair  the 
efficacy  of  the  grants  or  the  use  or  enjoyment 
of  the  property  by  the  grantee. 

Shivcly  V.  Bowlby,  152  U.  S.  1,  38  L.  ed. 
331, 14  Sup.  Ct.  Rep.  548;  St.  Anthony  Falls 
Water  Power  Co.  v.  St.  Paul  Water  Comr's. 
U)S  l\  S.  349,  42  L.  ed.  497,  18  Sup.  Ct. 
Rep.  157;  McGilvra  v.  Ross,  215  U.  S.  70, 
54  L.  ed.  95,  30  Sup.  Ct.  Rep.  27. 

Snake  river  in  southern  Idaho  is  a  nav\- 
^ble  stream. 

Johnson  V.  Johnson,  14  Idaho,  561,  24 
L.n.A.(N.S.)  1240,  95  Pac.  499;  Moss  v. 
Ramoy,  14  Idaho,  698,  95  Pac.  513. 

Wliether  a  riparian  owner  holds  title  in 
fee  to  the  center  of  ^a  navigable  stream,  or 
to  low-water  mark  or  high-water  mark, 
nju?t  be  determined  by  the  laws  of  the 
5tate  in  which  the  upland  is  situated. 

McGilvra  v.  Ross,  215  U.  S.  70,  64  L.  ed. 
'^:»,  30  Sup.  Ct.  Rep.  27;  Shively  v.  Bowlby, 
:52  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep. 
548. 

Islands  formed  in  the  stream  before  the 
admission  of  the  state  into  the  Union  are 
subject  to  disposal  by  the  Federal  govern- 
ment the  same  as  other  public  lands.  If 
iAcj  are  formed  after  the  admission  of  the 
state,  the  question  whether  they  belong 
to  the  riparian  owner  or  are  the  property 
of  the  state  is  governed  by  local  law. 

1  Farnham,  Waters,  p.  50;  United  States 
V.  Mission  Rock  Co.  189  U.  S.  391,  47  L.  ed. 
865,  23  Sup.  Ct.  Rep.  606;  Mission  Rock 
Co.  V.  United  States,  48  C.  C.  A.  641,  109 
Fed.  763;  Steinbuchel  v.  Lane,  59  Kan.  7, 
51  Pac.  886;  Shoemaker  v.  Hatch,  13  Nev. 
261;  Granger  v.  Swart,  Woolw.  88,  Fed. 
Cas.  No.  5,685. 

The  failure  of  a  public  land  surveyor  to 
survey  an  island  of  138.15  acres  of  high  and 
valuable  agricultural  land,  not  subject  to 
inundation  or  overflow,  docs  not  enlarge  the 
title  conveyed  by  the  patents  to  the  upland 
situated  across  a  400-foot  channel  from 
tiip  island. 

Home  V.  Smith,  159  U.  S.  40,  40  L.  ed.  68, 
:.)  Sup.  Ct.  Rep.  988;  Niles  v.  Cedar  Point 
Hub,  175  U.  S.  300,  44  L.  ed.  171,  20  Sup. 
(\  Rep.  124;  Barnhart  v.  Ehrhart,  33  Or. 
274,  54  Pac.  195;  Frcnch-Olenn  Live  Stock 
To.  V.  Springer,  185  U.  S.  47.  46  L.  ed. 
son.  22  Sup.  Ct.  Rep.  563;  Security  Land 
A  Kxploration  Co.  v.  Burns,  193  U.S.  167, 
4>i  L.  ed.  662,  24  Sup.  Ct.  Rep.  425 ;  Stein- 
^'K'hel  v.  I^ne.  59  Kan.  7,  51  Pac.  886; 
•^'lo^^maker  v.  Hatch,  13  Nev.  261;  White- 
44  L.R.A.(N.S.) 


side  V.  United  States,  93  U.  S.  247,  23  L.  ed. 
882;  Re  Peterson,  39  Land  Dec.  666. 

One  receiving  a  patent  for  the  full  acre- 
age of  upland  paid  for  will  not  be  heard  to 
insist  that,  by  reason  of  the  failure  of  the 
surveyor  to  note  on  the  official  plat  the 
existence  of  an  island  of  138.16  acres  of 
agricultural  land,  not  subject  to  overflow, 
and  situated  across  a  400-foot  channel  from 
the  upland,  he  is  entitled  to  the  island  also. 

Niles  v.  Cedar  Point  Club,  175  U.  S.  300, 
44  L.  ed.  171,  20  Sup.  Ct.  Rep.  124;  Home 
V.  Smith,  159  U.  S.  40,  40  L.  ed.  68,  15  Sup. 
Ct.  Rep.  988;  Barnhart  v.  Ehrhart,  33  Or. 
274,  54  Pac.  196;  Lammers  v.  Nissen,  4  Neb. 
245;  Bissell  v.  Fletcher,  19  Neb.  725,  28 
N.  W.  303;  HarrUon  v.  Stipes,  34  Neb.  431, 
51  N.  W.  976. 

An  island  in  existence  at  the  time  of  the 
admission  of  the  state  into  the  Union,  con- 
sisting of  138.16  acres  of  dry  land,  not 
subject  to  overflow,  and  adapted  to  ordi- 
nary agricultural  uses,  is  not  a  part  of  the 
river  bed,  and  title  thereto  does  not  pass 
by  implication  or  legal  intendment  to 
either  the  state  or  the  riparian  owner,  but 
it  may  be  claimed,  surveyed,  and  sold  by 
the  government  as  other  public  lands. 

Mission  Rock  Co.  v.  United  States,  48 
C.  C.  A.  641,  109  Fed.  763,  189  U.  S.  391, 
47  L.  ed.  866,  23  Sup.  Ct.  Rep.  606;  Re 
Peterson,  39  Land  Dec.  566;  Steinbuchel  v. 
Lane,  59  Kan.  7,  51  Pac.  886;  Shoemaker  v. 
Hatch,  13  Nev.  261. 

The  government,  as  the  original  proprie- 
tor, has  the  right  to  survey  and  sell  any 
lands,  including  islands  in  the  rivers  or 
other  bodies  of  water;  and  the  failure  of 
the  surveyor  to  show  an  island  on  the  offi- 
cial plat  does  not  estop  the  government 
from  claiming  it  when  its  attention  is  di- 
rected to  it. 

Whitaker  v.  McBride,  197  U.  S.  610,  49 
L.  ed.  867,  25  Sup.  Ct.  Rep.  530;  Niles  v. 
Cedar  Point  Club,  176  U.  S.  300,  44  L.  ed. 
171,  20  Sup.  Ct.  Rep.  124;  Kirwan  v.  Mur- 
phy, 189  U.  S.  35,  47  L.  ed.  698,  23  Sup. 
Ct.  Rep.  599;  Bissell  v.  Fletcher,  19  Neb.  725, 
28  N.  W.  303 ;  Barnhart  v.  Ehrhart,  33  Or. 
274,  64  Pac.  195;  Home  v.  Smith,  159  U. 
S.  40,  40  L.  ed.  68,  15  Sup.  Ct.  Rep.  988. 

The  decision  of  the  Land  Department 
that  an  unsurveyed  island  containing  138.15 
acres  of  agricultural  land,  and  not  subject 
to  overflow,  was  not  included  in  the  patent 
from  the  government  for  the  upland,  sit- 
uated across  a  400- foot  channel  of  a  nav- 
igable river  from  the  island,  will  be  sus- 
tained by  the  court. 

Whitaker  v.  McBride,  197  U.  S.  510,  49 
L.  ed.  857.  25  Sup.  Ct.  Rep.  530. 

Messrs.  Karl  Paine  and  Ira  W.  Kcii- 
ward,  for  defendants  in  error: 

At  common  law  the  owners  of  the  banks 
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prima  facie  own  the  beds  of  all  fresh  water 
rivers  above  the  ebb  and  flow  of  the  tide, 
even  if  actually  navigable,  to  the  thread 
of  the  stream,  usque  ad  filum  aquce, 

Shively  v.  Bowlby,  162  U.  S.  1,  30,  38 
L.  ed.  331,  343, 14  Sup.  Ct.  Rep.  549;  Hardin 
v.  Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11 
Sup.  Ct.  Rep.  808,  838;  Kinkead  v.  Turgeon, 
74  Neb.  680,  1  L.R.A.(N.S.)  762,  7  L.R.A. 
(N.S.)  316,  121  Am.  St.  Rep.  740,  104  N.  W. 
1061,  109  N.  W.  744,  13  Ann.  Cas.  43; 
Farnham,  Waters,  pp.  104,  118;  Lattig  v. 
Scott,  17  Idaho,  506,  107  Pac.  47;  note  to 
Johnson  v.  Johnson,  24  L.R.A.(N.S.)  1240; 
Goff  v.  Cougle,  42  L.R.A.  161,  note. 

The  rights  of  a  riparian  owner  upon  a 
navigable  stream  in  this  country  are  gov- 
erned by  the  laws  of  the  state  in  which  the 
stream  is  situated. 

Weems  S.  B.  Co.  v.  People's  S.  B.  Co.  214 
U.  S.  346,  53  L.  ed.  1024,  29  Sup.  Ct.  Rep. 
661,  16  Ann.  Cas.  1222;  McGilvra  v.  Ross,  215 
U.  S.  70,  54  L.  ed.  95,  30  Sup.  Ct.  Rep.  27 ; 
Kansas  v.  Colorado,  206  U.  S.  46,  51  L.  ed. 
956,  27  Sup.  Ct.  Rep.  655;  Iowa  v.  Carr, 
112  C.  C.  A.  477,  191  Fed.  257;  Pollard  v. 
Hagan,  3  How.  212,  11  L.  ed.  565;  1  Weil, 
Water  Rights,  3d  ed.  §  898,  note  11. 

Grants  by  the  United  States  of  public 
lands  bounded  on  streams,  without  any 
reservation  or  restriction  of  terms,  are  to 
be  construed,  as  to  their  effect,  according  to 
the  law  of  the  state  in  which  the  land  lies. 

Grand  Rapids  &  I.  R.  Co.  v.  Butler,  159 
U.  S.  87,  40  L.  ed.  85,  15  Sup.  Ct.  Rep.  991; 
Hardin  v.  Jordan,  J40  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  808,  838;  Packer  v. 
Bird,  137  U.  S.  661,  34  L.  ed.  819,  11  Sup. 
Ct.  Rep.  210;  Johnson  v.  Johnson,  14  Idaho, 
561,  24  L.R.A.(N.S.)  1240,  95  Pac.  499; 
Lattig  V.  Scott,  17  Idaho,  508,  107  Pac.  47. 

Unsurveyed  islands  between  the  bank  and 
the  thread  of  the  main  channel,  not  omitted 
from  survey  by  fraud  or  mistake,  pass  with 
the  mainland  to  the  riparian  patentee. 

Johnson  v.  Johnson,  14  Idaho,  56],  24 
L.R.A.(N.S.)  1240,  95  Pac.  499;  Moss  v. 
Ramey,  14  Idaho,  598,  95  Pac.  513;  Lattig 
V.  Scott,  17  Idaho,  606,  107  Pac.  47 ;  United 
States  V.  Chandler-Duiibar  Water  Power  Co. 
209  U.  S.  447,  52  L.  ed.  881,  28  Sup.  Ct. 
Rep.  579;  Whitaker  v.  McBride,  197  U.  S. 
510,  49  L.  ed.  857,  25  Sup.  Ct.  Rep.  530; 
Grand  Rapids  &  I.  R.  Co.  v.  Butler,  159  U.  S. 
87,  40  L.  ed.  85,  15  Sup.  Ct.  Rep.  991;  St. 
Paul  k  P.  R.  Co.  V.  Schurmeir,  7  Wall. 
272,  19  L.  ed.  74;  United  States  v.  Stinson, 
197  U.  S.  200,  49  L.  ed.  724,  25  Sup.  Ct. 
Rep.  426;  Mitchell  v.  Smale,  140  U.  S.  406, 
35  L.  ed.  442,  11  Sup.  Ct.  Rop.  819,  840; 
Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  83S. 

It  cannot  be  pretended  that  private  owner- 
ship of  the  bed  of  the  stream  or  of  the  is- 
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land,  subject  to  the  public  rights,  will  impair 
the  interest  of  the  public  in  the  waters  of 
Snake  river. 

United  States  v.  Chandler- Dunbar  Water 
Power  Co.  209  U.  S.  447,  62  L.  ed.  881,  28 
Sup.  Ct.  Rep.  679;  Johnson  v.  Johnson,  14 
Idaho,  561,  24  L.R.A.(N.S.)  1240,  95  Pac. 
499;  Lattig  v.  Scott,  17  Idaho,  606,  107 
Pac.  47. 

Snake  river  is  a  navigable  river,  and  as 
such  is  a  public  highway  and  subject  to  the 
use  of  the  public,  hot  only  to  low-water 
mark,  but  to  high-water  mark,  and  the 
riparian  owner  can  in  no  way  interfere  with 
this  use. 

Johnson  v.  Johnson,  14  Idaho,  561,  24 
L.R.A.(N.S.)   1240,  95  Pac.  499. 

Except  in  cases  of  omission  by  accident, 
fraud,  or  mistake,  the  United  States  has  no 
authority  to  make  surveys  subsequent  to 
patent  of  any  land  between  the  meander 
line  and  the  thread  of  the  main  channel. 

St.  Paul  &  P.  R.  Co.  .V.  Schurmeir,  7  Wall. 
272,  289,  19  L.  ed.  74,  78;  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  383,  35  L.  ed.  428,  433, 
11  Sup.  Ct.  Rep.  808,  838;  Mitchell  v.  Smale, 
140  U.  S.  406,  35  L.  ed.  442,  11  Sup.  Ct. 
Rep.  819,  840;  Moore  v.  Robbins,  96  U.  S. 
530,  533,  24  L.  ed.  848,  850;  Davis  v.  Wie- 
bold,  139  U.  S.  507,  35  L.  ed.  238,  11  Sup. 
Ct.  Rep.  628;  Grand  Rapids  &  I.  R,  Co.  v. 
Butler,  159  U.  S.  87,  40  L.  ed.  85,  15  Sup. 
Ct.  Rep.  991 ;  St.  Louis  Smelting  &  Ref.  Co. 
V.  Kemp,  104  U.  S.  636,  646,  26  L.  ed.  875, 
878,  11  Mor.  Min.  Rep.  673;  Lindsey  v. 
Hawes,  2  Black,  654,  560,  661,  17  L.  ed. 
265,  268;  Cragin  v.  Powell,  128  U.  S.  691,  32 
L.  ed.  566,  9  Sup.  Ct.  Rep.  203;  Webber  v. 
Pere  Marquette  Boom  Co.  62  Mich.  635, 
30  N.  W.  460;  Shufeldt  v.  Spaulding,  37 
Wis.  602;  State  v.  Lake  St.  Clair  Fishing 
&  Shooting  Club,  127  Mich.  587,  87  N.  W. 
117. 

Mr.  Justice  Van  DeVanter  delivered  the 
opinion  of  the  court: 

This  was  a  suit  in  the  district  court  of 
Canyon  county,  Idaho,  to  quiet  the  title 
to  Poole  island  in  the  Snake  river.  The 
plaintiff,  Lattig,  claimed  the  northern  part 
by  reason  of  his  ownership  of  lands  on 
the  east  bank  of  the  river,  and  rested  his 
claim  to  the  southern  part  upon  adverse 
possession.  One  of  the  defendants,  Scott, 
claimed  the  entire  island  under  the  home- 
stead law  of  the  United  States,  and  the 
other  defendant,  Green,  claimed  the  south- 
ern part  by  reason  of  his  ownership  of 
lands  on  the  east  bank  of  the  river  ad- 
joining those  of  Lattig.  Following  a  trial 
of  the  issues,  a  decree  was  entered  sustain- 
ing Latti^i's  claim  to  the  northern  part  and 
Green's  to  the  southern,  and  quieting  their 
titles  against  the  claim  of  Scott.     The  su- 
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preme  court  of  the  state  affirmed  the  de- 
cree (17  Idaho,  506,  107  Pac.  47),  and  the 
ease  was  then  brougiit  here. 

The  material  facts  are  as  follows :  Snake 
river  is  a  navigable  stream,  and  at  the 
place  in  question  is  the  boundary  between 
the  statea  of  Oregon  and  Idaho.  It  flows 
northward  past  Poole  island  in  two  chan- 
nels, one  on  either  side,  and  has  a  fall 
of  6  feet  from  one  end  of  the  island  to  the 
other.  The  channel  on  the  western  or  Ore- 
gon side  is  about  1,000  feet  wide,  and  the 
one  on  the  eastern  or  Idaho  side  is  ap- 
proximately 300  feet.  The  island  is  on  the 
Idaho  side  of  the  thread  of  the  stream,  is 
over  a  mile  in  length,  is  from  500  to  1,200 
feet  in  width,  and  has  an  area  of  138.15 
acres.  It  has  wcll-deflned  banks  extending 
from  3  to  6  feet  above  high  water,  is 
mostly  covered  with  a  growth  of  wild  grass, 
sage  brush  and  small  timber,  bears  un- 
doubted evidence  of  permanency  and  of 
iiaving  been  there  many  years,  and  con- 
cededly  was  in  the  same  condition  as  now 
in  1880,  which  was  several  years  before 
Idaho  was  admitted  into  the  Union,  and 
b«»fore  the  lands  on  the  east  bank  of  the 
river  passed  into  private  ownership.  Those 
lands  were  surveyed  in  1868,  and  the  field 
notes  and  plat  of  the  survey  showed  that 
the  bank  on  that  side  of  the  river  was  mean- 
dered in  the  usual  way,  and  that  the  sec- 
tions and  subdivisions  bordering  thereon 
«Nrere  fractional.  The  island  was  not  men- 
tioned in  the  field  notes  or  plat.  Lattig 
and  Green  severally  own  the  fractional 
subdivisions  on  the  east  bank  opposite  the 
island  under  United  States  patents  issued 
in  1894  and  1895,  which  describe  them  as 
containing  73.30  and  98.75  acres,  respec- 
tively, "according  to  the  official  plat  of  the 
survey  of  said  lands  returned  to  the  General 
Land  Office  by  the  Surveyor  General."  The 
northern  part  of  the  island,  which  is  oj)po- 
site  the  lands  of  Lattig,  contains  54.75 
acres,  and  the  southern  part,  which  is  op- 
posite the  lands  of  Green,  contains  83.40 
acres.  Scott  settled  upon  the  island,  as 
unsurveyed  public  land,  in  the  early  part 
of  1904,  with  the  purpose  of  acquiring  the 
title  under  the  homestead  law  of  the  United 
States  (see  act  May  14,  1880,  21  Stat,  at 
L.  140,  chap.  89,  §  3,  U.  S.  Comp.  Stat.  1901, 
p.  1392;  Rev.  Stat.  §  2266),  and  has  ever 
since  resided  on  and  occupied  the  island 
and  improved  and  cultivated  portions  of  it. 
In  1906  it  was  surveyed  as  public  land 
by  direction  of  the  Commissioner  of  the 
(Jeneral  Land  Office,  and  after  this  survey 
was  approved  and  the  plat  filed  Scott  ten- 
dered, in  the  regular  way,  at  the  proper 
land  ofiSce,  an  application  to  enter  the  island 
as  a  homestead  in  virtue  of  his  prior  settle- 
ment, and  the  application  was  duly  ac- 
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cepted.  It  is  said  in  the  brief  in  his  behalf 
that  after  the  trial  in  the  district  court  his 
homestead  claim  was  carried  to  completion 
and  a  patent  was  issued  to  him;  but  as  this 
is  not  shown  on  the  record,  it  may  be  passed 
without  other  notice. 

As  it  is  manifest  that  the  island,  if  in 
existence  at  the  time  of  the  survey  in  1868, 
was  then  public  land  of  the  United  States, 
and  also  that,  if  it  continued  to  be  public 
land  in  1904,  Scott  initiated  and  acquired 
a  valid  claim  to  it  under  the  homestead 
law,  we  will  come  at  once  to  the  reasons 
advanced  for  holding,  as  did  the  state  court, 
that  it  ceased  to  be  public  land  before  1904; 
viz.,  its  omission  from  the  survey  of  1868, 
the  admission  of  Idaho  as  a  state  in  1890, 
and  the  disposal  of  the  lands  on  the  east 
bank  of  the  river  in  1894  and  1895. 

In  making  the  survey  of  1868  it  was  the 
duty  of  the  surveyor,  if  the  island  was 
there  at  the  time,  to  ascertain  its  exact 
location,  to  meander  its  exterior  boundary, 
and  to  enter  both  in  the  field  notes  (Man- 
ual of  Surveying  Instructions  of  1855,  pp. 
12-14;  act  of  May  30,  1862,  12  Stat,  at  L. 
409,  chap.  86) ;  and  therefore  the  absence 
of  such  an  entry,  as  also  of  any  represen- 
tation of  the  island  on  the  plat  constructed 
from  the  field  notes,  naturally  suggests 
that  the  island  may  not  then  have  been  in 
existence.  But  this  suggestion  is  effectually 
refuted  by  the  size,  elevation,  and  appearance 
of  the  island,  the  character  and  extent  of  the 
vegetation  thereon,  and  the  conceded  fact 
that  in  1880,  only  twelve  years  after  the 
survey,  it  was  in  the  same  condition  as 
now.  That  it  was  there  at  the  time  of  the 
survey  seems  certain,  although  that  is  not 
so  important  as  its  existence  when  Idaho 
became  a  state.  Of  course,  the  error  in 
omitting  it  from  the  survey  did  not  devest 
the  United  States  of  the  title,  or  interpose 
any  obstacle  to  surveying  it  at  a  later  time. 
Neither  was  the  error  calculated  to  induce 
purchnsers  of  the  fractional  subdivisions  on 
tlie  east  bank  to  believe  that  by  paying  for 
the  73.30  and  98.75  acres  in  those  tracts 
they  would  get,  respectively,  54.75  and  83.40 
acres  more  on  the  island  on  the  other  side 
of  the  300-foot  channel.  Home  v.  Smith, 
159  XT.  S.  40,  40  L.  ed.  68,  15  Sup.  Ct. 
Rep.  988;  Niles  v.  Cedar  Point  Club,  175 
U.  S.  300,  306,  44  L.  ed.  171,  173,  20  Sup. 
Ct.  Rep.   124. 

Coming  to  the  effect  to  be  given  to  the 
admission  of  Idaho  as  a  state  and  to  the 
disposal  of  the  fractional  subdivisions  on 
the  east  bank,  it  is  well  to  repeat  that 
Snake  river  is  a  navigable  stream,  for  there 
is  an  important  difference  between  navigable 
and  non- navigable  waters  in  such  a  connec- 
tion. Thus,  Rev.  Stat.  §  2476,  U,  S.  Comp. 
Stat.    liGOl.  p.   15G7,   which   is   but   a  con- 
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tinuation  of  early  statutes  on  the  subject 
(Acts  May  18,  1796,  1  Stat,  at  L.  464,  chap. 
29,  §  9,  U.  S.  Comp.  Stat.  1901,  p.  1382; 
March  3,  1803,  2  Stat,  at  L.  229,  chap.  27, 
§  17),  declares:  "All  navigable  rivers 
within  the  territory  occupied  by  the  public 
lands  shall  remain  and  be  deemed  public 
highways;  and,  in  all  cases  where  the  op- 
posite banks  of  any  streams  not  navigable 
belong  to  different  persons,  the  stream  and 
the  bed  thereof  shall  become  common  to 
both;"  and  of  this  provision  it  was  said  in 
St.  Paul  &  P.  R.  Co.  v.  Schurmeir,  7  Wall. 
272,  288,  19. L.  ed.  74,  78,  *-the  court  does 
not  hesitate  to  decide  that  Congress,  in  mak- 
ing a  distinction  between  streams  navigable 
and  those  not  navigable,  intended  to  pro- 
vide that  the  common-law  rules  of  riparian 
ownership  should  agply  to  lands  bordering 
on  the  latter,  but  that  the  title  to  lands 
bordering  on  navigable  streams  should  stop 
at  the  stream,  and  that  ail  such  streams 
should  bo  deemed  to  be  and  remain  public 
highways."  Besides,  it  was  settled  long 
ago  by  this  court,  upon  a  consideration  of 
the  relative  rights  and  powers  of  the  Federal 
and  state  governments  under  the  Constitu- 
tion, that  lands  underlying  navigable  waters 
within  the  several  states  belong  to  the  re- 
spective states  in  virtue  of  their  sovereignty, 
and  may  be  used  and  disposed  of  as  they  may 
direct,  subject  always  to  the  rights  of  the 
public  in  such  waters  and  to  the  paramount 
power  of  Congress  to  control  their  naviga- 
tion so  far  as  may  be  necessary  for  the 
regulation  of  commerce  among  the  states 
and  with  foreign  nations,  and  that  each 
new  state,  upon  its  admission  to  the  Union, 
becomes  endowed  with  the  same  rights  and 
powers  in  this  regard  as  the  older  ones. 
St.  Clair  County  v.  Lovingston,  23  Wall. 
46,  68,  23  L.  ed.*69,  63;  Barney  v.  Keokuk, 
94  U.  S.  324,  338,  24  L.  ed.  224,  228 ;  Illin- 
ois C.  R.  Co.  V.  Illinois,  146  U.  S.  387, 
434-437,  36  L.  ed.  1018,  1035-1037,  13  Sup. 
Ct.  Bep.  110;  Shively  v.  Bowlby,  152  U.  S. 
1,  48-60,  58,  38  L.  ed.  331,  34*^9,  360,  352, 
14  Sup.  Ct.  Rep.  548;  McGilvra  v.  Ross, 
215  U.  S.  70,  54  L.  ed.  95,  30  Sup.  Ct. 
Rep.  27. 

Bearing  in  mind,  then,  that  Snake  river 
is  a  navigable  stream,  it  is  apparent,  first, 
that  on  the  admission  of  Idaho  to  state- 
hood the  ownership  of  the  bed  of  the  river 
on  the  Idaho  side  of  the  thread  of  the  stream 
— ^the  thread  being  the  true  boundary  of  the 
state — passed  from  the  United  States  to 
the  state,  subject  to  the  limitations  just 
indicated,  and,  second,  that  the  subsequent 
disposal  by  the  former  of  the  fractional 
subdivisions  on  the  east  bank  carried  with 
it  no  right  to  the  bed  of  the  river,  save  as 
the  law  of  Idaho  may  have  attached  sucli 
a  right  to  private  riparian  ownership.  This 
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is  illustrated  by  the  statement  in  Hardin 
V.  Shedd,  190  U.  S.  508,  519,  47  L.  ed.  1150, 
1157,  23  Sup.  Ct.  Rep.  085.  "When  land  is 
conveyed  by  the  United  States,  bounded  on 
a  non-navigable  lake  belonging  to  it,  the 
grounds  for  the  decision  must  be  quite  dif- 
jferent  from  the  considerations  affecting  a 
conveyance  of  land  bounded  on  navigable 
water.  In  the  latter  case  the  land  under 
the  water  does  not  belong  to  the  United 
States,  but  has  passed  to  the  state  by  its 
admission  to  the  Union.  .  .  .  When  land 
under  navigable  water  passes  to  the  riparian 
proprietor,  along  with  the  grant  of  the 
shore  by  the  United  States,  it  does  not  pass 
by  force  of  the  grant  alone,  because  the 
United  States  does  not  own  it,  but  it 
passes  by  force  of  the  declaration  of  the  state 
which  does  own  it  that  it  is  attached  to 
the  shore."  United  States  v.  Chandlor- 
Dunbar  Water  Power  Co.  209  U.  S.  447, 
451,  52  L.  ed.  881,  887,  28  Sup.  Ct.  Rep. 
579,  is  to  the  same  effect. 

But  the  island,  which  we  have  seen  was 
in  existence  when  Idaho  became  a  state, 
was  not  part  of  the  bed  of  the  stream  or 
land  under  the  water,  and  therefore  its 
ownership  did  not  pass  to  the  state,  or 
come  within  the  disposing  influence  of  its 
laws.  On  the  contrary,  although  surrounded 
by  the  waters  of  the  river  and  widely  sep- 
arated from  the  shore,  it  was  fast  dry  land, 
and  therefore  remained  the  property  of  the 
United  States  and  subject  to  disposal  un- 
der its  laws,  as  did  the  island  which  was 
in  controversy  in  Mission  Rock  Co.  v.  United 
States,  48  C.  C.  A.  641,  109  Fed.  763,  769, 
770,  and  United  States  v.  Mission  Rock 
Co.  189  U.  S.  301,  47  L.  ed.  805,  23  Sup.  Ct. 
Rep.  606. 

We  think  the  cases  relied  upon  by  the 
defendants  in  error  do  not  make  for  a  con- 
trary conclusion.  St.  Paul  &  P.  R.  Co.  v. 
Schurmeir,  7  Wall.  288,  19  L.  ed.  78,  ex- 
pressly recognizes  "that  proprietors  of  lands 
bordering  on  navigable  rivers,  under  titles 
derived  from  the  United  States,  hold  only 
to  the  stream."  In  Grand  Rapids  &,  I.  R. 
Co.  V.  Butler,  159  U.  S.  87,  40  L.  ed.  85, 
15  Sup.  Ct.  Rep.  991,  the  evidence  left  it 
uncertain  whether  the  so-called  island  was 
more  than  "a  low  sand  bar,  covered  a  good 
part  of  the  year  with  water,"  at  the  time  of 
the  survey  of  the  adjacent  lands,  which  was 
in  the  year  of  the  state's  admission  to  the 
Union,  and  the  court  said:  *'We  have  no 
doubt  upon  the  evidence  that  the  circum- 
stances were  such  at  the  time  of  the  survey 
as  naturally  induced  the  surveyor  to  decline 
to  survey  this  particular  spot  as  an  island. 
Tliere  is  nothing  to  indicate  mistake  or 
fraud."  United  States  v.  Chandler-Dunbar 
Water  Power  Co.  209  U.  S.  447,  52  L.  ed. 
881,    28   Sup.   Ct.   Rep.    579,   is    sufficiently 
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distinguished  by  the  following  excerpt  from  ^ 
the  opinion:     "The  islands  are  little  more 
tha.n  rocks  rising  very   slightly  above  the 
level  of  the  water,  and  contain  respectively 
a  small  fraction  of  an  acre  and  a  little  more 
than  an  acre.     They  were  unsurveyed  and 
of  DO  apparent  value.     We   cannot   think 
that  these  provisions  excepted  such  islands 
from  the  admitted  transfer  to  the  state  of 
tho  bed  of  the  streams  surrounding  them." 
And  Whitaker  v.  McBride,  197   U.  S.  610, 
49  Ia  ed.  857,  26  Sup.  Ct.  Rep.  630,  which 
related  to  a  small  island,  in  a  non-navigable 
river,  which  the  Land  Department  of  the 
United  States  had  expressly  refused  to  sur- 
>e}r,  requires  no  other  notice  than  to  quote 
the  following  from  the  opinion:     ''It  must 
al.4o  be  noticed  that  the  government  is  not 
a  party  to  this  litigation,  and  nothing  we 
have  said  is  to  be  construed  as  a  determina- 
ti'>n  of   the   power   of   the   government   to 
••rder  a  survey  of  this  island,  or  of  the  rights 
which  would  result  in  case  it  did  make  such 
pur\cy.     .    .     .     Our  conclusion,  therefore, 
is  that  by  the  law  of  Nebraska,  as  inter- 
preted by  its   highest  court,  the   riparian 
proprietors  are  the  owners   of  the  bed   of 
a  stream  to  the  center  of  the  channel;  that 
the  government,  as  original  proprietor,  has 
the  right  to  survey  and  sell  any  lands,  in- 
cluding islands  in  a  river  or  other  body  of 
water;  that  if  it  omits  to  survey  an  island 
in  a  stream  and  refuses,  when  its  attention 
is  called  to  the  matter,  to  make  any  survey 
thereof,  no  citizen  can  overrule  the  action 
of  the  Department,  assume  that  the  island 
ought  to  have  been  surveyed,  and  proceed 
to  occupy  it  for  the  purposes  of  homestead 
or  pre-emption  entry.     In  such  a  case  the 
rights   of    riparian   proprietors   are   to    be 
preferred  to  the  claims  of  the  settler." 

For  the  reasons  given  the  decree  is  re- 
versed, and  the  case  is  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 


and  no  other  vehicle  on  the  road.  The  car 
was  in  good  condition.  There  was  evidence 
that  he  had  at  times  before  been  driving 
carelessly  and  too  near  the  edge  of  the  road. 
It  was  a  hot  day,  and  the  driver's  explana- 
tion was  that  he  was  taken  with  a  period 
of  dizziness  which  came  on  suddenly,  and 
lasted  but  a  moment.  Held,  that  the  ques- 
tion of  his  negligence  was  for  the  jury,  and 
that  the  evidence  was  sufficient  to  sustain 
their  finding  that  he  was  negligent. 

liiveryman  —  negligence  of  driver  — 
liability  to  passenger.. 

2.  Where  a  dealer  in  automobiles  and 
owner  of  a  garage  lets  a  car  for  hire  and 
furnishes  a  driver,  and  the  hirer  exercises  no 
control  or  supervision  over  the  driver,  ex- 
cept to  direct  him  where  to  go  and  what 
route  to  take,  and  to  caution  him  against 
improper  driving,  the  owner  is  responsible 
for  the  negligence  of  the  driver,  and  the 
liirer  may  recover  from  the  owner  in  dam- 
ages for  an  injury  caused  by  the  driver's 
negligence. 

(March  7,  1913.)    ' 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  County 
denying  a  motion  for  judgment  notwith- 
standing a  verdict  in  plaintiff's  favor,  or 
for  new  trial  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  de- 
fendant's servant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edmund  A.  Prendergast, 
Henry  C.  Flannery,  and  Brown  & 
Gucsmer,  for  appellant: 

A  private  owner  who  becomes  in  one 
instance  a  private  lessor  for  hire  is  not, 
under  the  circumstances  of  this  case,  liable 
to  the  user  of  the  machine  for  the  negligence 
of  the  driver. 

Johnson  v.  Coey,  237  111.  88,  21  L,R.A. 
(N.S.)  81,  86  N.  E.  678,  affirming  142  111. 
App.  147;  Hinds  v.  Steere,  209  Mass.  442, 
35  L.R.A.(N.S.)    658,  95  N.   E.   844,   1  N. 


MINNESOTA  SUPREBfE  COURT. 

J.  EDWARD  MEYERS,  Respt., 

V. 

TRI-STATE     AUTOMOBILE     COMPANY, 

-  Appt. 

(—  Minn.  — ,  140  N.  W.  184.) 

* 

Trial  —  jury  —  automobile  accident  — 
n^lcHgence. 

1.  The  driver  of  an  automobile  drove 
OT<>r  an  embankment  on  the  left  side  of  the 
road.  It  was  broad  daylight.  The  road  was 
Hard,  dry,  and  smooth,  and  wide  enough 
for  two  vehicles.    There  was  no  obstruction, 

Headnotes  by  Hallah,  J. 
U  L,RA.(N.S.)  8 


A'otc.  —  TT/io  is  responsible  for  negli' 
gence  of  chauffexir  operating  a  leaded 
or  demonstrating  car. 

The  early  cases  upon  the  question  here 
considered  are  gathered  in  the  note  accom- 
panving  Gerretson  v.  Rambler  Garage  Co. 
40  L.R.A.(N.S.)  457,  and  the  present  note 
is  merely  supplomontary  to  that. 

As  to  the  liability  for  injury  to  passen- 
ger by  negligent  operation  of  automobile, 
see  note  to  Johnson  v.  Coey,  21  L.R.A. 
(N.S.)  81,  and  supplementary  note  accom- 
panving  Hinds  v.  Steere,  35  L.R.A.(N.S.) 
658.' 

In  Wollaston  v.  Park,  47  Pa.  Super.  Ct. 
90,  where  the  defendant  hired  an  automobile 
which  was  sent  in  charge  of  an  experienced 
chauffeur,  who  took  instructions  from  the 
defendant  only  as  to  tlie  destination,  and 
after  part  of  the  iourney  had  been  accom- 
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V.  C.  A.  134;  McFadden  v.  Metropolitan 
Street  R.  Co.  161  Mo.  App.  652,  143  S.  W. 
884,  19  Am.  &  Eng.  Enc.  Law,  2d  ed.  433, 
434,  25  Cyc.  1613,  1514;  Payne  v.  Hal- 
stead,  44  111.  App.  102;  Stanley  v.  Steele, 
77  Conn.  688,  69  L.R.A.  561,  60  Atl.  642,  2 
Ann.  Cas.  342;  McGregor  v.  Gill,  114  Tenn. 
523,  108  Am.  St.  Rep.  919,  86  S.  W.  318; 
Cunningham  v.  Castle,  127  App.  Div.  686, 
111  N.  Y.  Supp.  1057;  Freibaum  v.  Brady, 
143  App.  Div.  222,  128  N.  Y.  Supp.  121. 

Messrs.  Larrabee  &  Davies,  for  re- 
spondent : 

The  evidence  was  sufficient  to  sustain  the 
verdict  that  the  chauffeur  was  negligent. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  613; 
Olson  V.  Great  Northern  R.  Co.  68  Minn. 
155,  71  N.  W.  5,  2  Am.  Neg.  Rep.  736; 
Johnson  v.  Walsh,  83  Minn.  74,  85  N.  W. 
910;  Waller  v.  Ross,  100  Minn.  7,  12  L.R.A. 
(N.S.)  721,  117  Am.  St.  Rep.  661,  110  N.  W. 
252,  10  Ann.  Gas.  716;  Cederberg  v.  Minne- 
apolis St.  P.  &  S.  Ste.  M.  R.  Co.  101  Minn. 
100,  111  N.  W.  953. 

The  positive  wrongful  act  of  driving  off 
the  road,   causing   injury   to   the  plaintiff. 


was  actionable  whether  or  not  the  chauffeur 
was  conscious  or  unconscious,  asleep  or 
awake. 

1  Cooley,  Torts,  3d  ed.  p.  169,  Bouvier's 
Law  Diet.  Defining  Tort;  Judd  v.  Ballard, 
66  Vt.  668,  30  Atl.  96;  Gibbons  v.  Farwell, 
63  Mich.  344,  6  Am.  St.  Rep.  301,  29  N.  W. 
856;  Union  P.  R.  Co.  v.  Henry,  36  Kan. 
570,  14  Pac.  1;  Williams  v.  Hays,  143  N. 
Y.  447,  26  L.R.A.  153,  42  Am.  St!^  Rep.  743, 
38  N.  £.  449. 

The  owner  of  the  automobile  is  liable  for 
the  negligence  of  the  chauffeur. 

Payne  v.  Halstead,  44  111.  App.  97;  Ben- 
ner  Livery  &  Undertaking  Co.  v.  Busson, 
68  111.  App.  17;  Perez  v.  New  Orleans  City 
&  Lake  R.  Co.  47  La.  Ann.  1391,  17  So.  869; 
Stanley  v.  Steele,  77  Conn.  688,  69  L.R.A. 
561,  60  Atl.  642,  2  Ann.  Cas.  342;  Mc- 
Gregor V.  Gill,  114  Tenn.  623,  108  Am.  St. 
Rep.  919,  86  S.  W.  318;  Little  v.  Hackett, 
116  U.  S.  366,  39  L.  ed.  662,  6  Sup.  Ct. 
Rep.  391 ;  Baldwin  v.  Abraham,  67  App.  Div. 
67,  67  N.  Y.  Supp.  1079;  Bohan  v.  Metro- 
politan Exp.  Co.  122  App.  Div.  690,  107 
N.   Y.   Supp.   630;    John   H.   Radel   Co.   v. 


plished,  the  defendant  requested  the  chauf- 
feur to  allow  a  member  of  the  party  to 
drive,  it  was  held  that  the  defendant 
was  liable  for  an  injury  resulting  from  the 
negligent  driving  of  the  one  to  whom  the 
operation  of  the  machine  had  been  sur- 
rendered. The  court  said:  "The  contract 
of  bailment  under  which  Hoopes  permitted 
this  defendant  to  have  possession  of  the 
car  gave  to  the  defendant  the  right  to  di- 
rect where  the  car  should  be  taken,  the 
roads  over  which  it  should  be  driven,  but  it 
reserved  to  Hoopes  the  right  to  have  the 
operation  of  the  car,  the  manner  in  which 
it  should  be  driven  over  those  roads,  in  the 
liands  of  the  person  to  whom  he  had  desig- 
nated. So  long  as  the  servant  of  Hoopes, 
the  man  whom  he  had  selected,  was  driving 
that  car,  Hoopes,  as  the  employer,  would 
•have  been  liable  to  answer  for  any  injuries 
resulting  from  the  negligence  of  his  serv- 
ant. Such  would  have  been  the  legal  re- 
sult of  the  terms  of  the  contract  of  bail- 
ment. Had  this  defendant  suffered  an  in- 
jury as  the  result  of  negligent  driving  by 
Marshall,  she  could  have  recovered  of 
Hoopes  damages  for  that  injury.  But  these 
consequences  would  have  resulted  not  from 
the  mere  fact  that  Hoopes  owned  the  car, 
but  that  he,  through  his  servant,  was  driv- 
ing it.  If,  while  the  defendant  was  in  pos- 
session of  the  car  under  the  bailment,  she 
had  caused  the  servant  of  Hoopes  to  be  ex- 
pelled therefrom,  or  had  caused  the  car  to 
be  taken  away  wliile  the  servant  was  tem- 
porally absent,  and  had  designated  some 
other  person  to  operate  it,  there  can  be  no 
question  that  she  would  have  been  liable  to 
Hoopes  or  tliird  persons  for  any  damages 
which  resulted  from  negligence  in  such 
operation.  We  are  unable  to  discover  any^ 
reason  whv  the  defendant  should  not  be 
44  L.R.A.('N.S.) 


held  equally  liable  when,  in  violation  of 
the  terms  of  the  bailment,  she  induced  the 
servant  of  the  bailor  to  part  with  the  con- 
trol of  the  car,  which,  under  the  terms  of 
the  bailment,  he  ought  to  have  retained. 
The  evidence  in  this  case  established  that 
the  defendant  had  selected  the  person  who 
was  driving  the  car  at  the  time  it  wa-ii 
operated  in  a  negligent  manner.  She  had 
absolute  control  of  the  person  who  was  thus 
driving,  for  she  clearly  had  the  right  at 
any  moment  to  withdraw  him  from  the 
management  into  which  she  had  wrongfully 
thrust  him.  She  was  his  superior  in  the 
management  of  the  car  at  the  time,  and  he 
was  her  representative,  servant,  or  agent  in 
that  management.  It  is  not  necessary,  in 
order  to  constitute  such'  a  relation,  that  the 
driver  should  be  entitled  to  compensation, 
or  that  he  was  in  the  performance  of  a 
duty  incident  to  a  general  employment  as 
the  servant  of  defendant." 

But  in  a  case  where  the  defendants  did 
not  own  the  auto  truck  which  did  the  dam- 
age for  which  a  recovery  was  sought,  and 
did  not  employ  or  pay  the  chauffeur,  but 
hired  the  truck  at  a  certain  amount  pei- 
week  from  a  motor  renting  company  which 
supplied  the  chauffeur  and  paid  his  wages 
and  paid  for  all  repairs,  oil,  gasolene,  etc., 
used  and  the  defendant  had  no  power  of 
selection  of  chauffeurs  and  exercised  no  au- 
thoritv  or  control  over  the  one  furnished, 
except  to  indicate  to  him  where  he  was  to 
go,  and  the  chauffeur  had  no  duties  except 
the  operation  of  the  truck,  the  loading  and 
unloading  of  goods  being  performed  by  two 
employees  of  the  defendant  furnished  for 
that  purpose  alone,  it  was  held  a  motion  to 
set  aside  a  judgment  for  the  defendant 
should  he  denied,  the  court  remarking,  how- 
ever, that  the  decisions  under  such  condi- 
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Borches,  147  Ky.  506,  39  L.R^.(N.S.)  227, 
145  S.  W.  165;  Johnaon  v.  Coey,  237  111. 
88,  21  L.RA.(N.S.)  81,  86  N.  E.  678; 
Routledge  v.  Rambler  Auto  Co.  —  Tex.  Civ. 
App.  — ,  95  S.  W.  749;  McFadden  v.  Metro- 
politan Street  R.  Co.  161  Mo.  App.  652, 
143  S.  W.  884;  Gresh  v.  Wanamaker,  221 
Pa.  28,  69  Atl.  1123;  Erickson  v.  Barber 
Bros.  83  Iowa,  367,  49  N.  W.  838 ;  Crockett 
V.  Calvert,  8  Ind.  127;  Shepard  v.  Jacobs, 
204  Mass.  110,  26  L.R.A.(N.S.)  442,  134 
Am.  St.  Rep.  648,  90  N.  E.  392;  Heinds  v. 
Steere,  209  Mass.  442,  35  L.R.A.(X.S.) 
658,  95  N.  E.  844,  1  N.  C.  C.  A.  134i  95 
N.  £.  844. 

Hallam,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  and  one  Walker  hired  of  defend- 
ant an  automobile  with  a  driver,  to  take  a 
country  trip.  Defendant  was  a  dealer  in 
automobiles,  and  did  not  ordinarily  let  its 
vehicles  for  hire.  The  car  used  on  this 
occasion  was  a  two-seated  five- passenger 
car.  It  was  in  good  condition.  The  driver 
was  a  generally  competent  driver.     Plain- ' 


tiff  sat  in  the  rear  seat  with  some  ladies. 
Walker  sat  in  the  front  seat  beside  the  driver. 
He  directed  the  driver  where  to  go,  and 
what  road  to  take,  and  cautioned  him  not 
to  make  fast  time.  There  was  evidence  that 
at  some  time  during  the  drive  the  driver 
was  warned  not  to  drive  so  near  the  edge 
of  the  road.  Further  than  that  no  one 
of  the  party  exercised  any  direction  over 
him.  They  drove  to  Osceola,  Wisconsin.  On 
the  return  trip  the  car  ran  over  an  em- 
bankment and  overturned,  causing  plain- 
tiff the  injury  complained  of.  The  jury 
found  for  plaintiff.  Defendant  appeals 
from  an  order  denying  an  alternative  mo- 
tion for  judgment  or  for  a  new  trial. 

Two  questions  are  raised  on  this  appeal. 
Defendant  contends:  (1)  There  is  no  evi- 
dence that  the  driver  was  negligent.  (2)  If 
he  was  negligent,  defendant  is  not  responsi- 
ble therefor. 

1.  There  was  ample  evidence  of  the  neg- 
ligence of  the  driver.  He  was  traveling  at 
a  moderate  rate  of  speed  on  a  hard,  smooth, 
dry  road,  wide  enough  for  two  automo- 
biles  to   pass    each   other.     It   was    broad 


tions  were   extremelv   close.     Waldman  v. 
Picker  Bros.  140  N.  Y.  Supp.  1019. 

And  where  the  undisputed  evidence  shows 
that  the  defendant's  employee  had  no  au- 
thority to  take  out  the  defendant's  automo- 
bile on  the  night  of  the  accident,  and  that 
he  was  not  acting  in  the  performance  of  the 
duties  of  his  employment  in  accepting  the 
plaintiff  and  his  wife  as  passengers  for  hire, 
the  defendant  is  not  liable  for  injuries  sus- 
tained by  them  which  resulted  from  his  neg- 
ligence, although  such  person  was  employed 
about  the  defendant's  garage  and  had  fre- 
quently been  sent  out  by  him  as  driver  of 
cars  used  for  the  transportation  of  pas- 
sengers. Christensen  v.  Christensen,  — 
Tex.  Civ.  App.  — -,  155  S.  W.  995. 

It  was  held  in  this  case  that  where  the 
plaintiff  in  an  action  against  the  owner  of 
an  automobile  to  recover  for  injuries 
claimed  to  have  been  sustained  through  the 
negligence  of  the  defendant's  servant  while 
operating  the  machine  for  hire  proves  that 
the  defendant  is  the  owner  of  the  automo- 
bile, and  that  the  driver  is  employed  by  hint 
as  a  driver  of  his  automobiles,  a  prima 
facie  caae  is  made  out  against  the  defend- 
ant.   Ibid. 

In  Minor  v.  Stevens,  65  Wash.  423  42 
L,R.A.(N.S.)  1178,  118  Pac.  313,  it  was 
held  that  the  question  whether  the  one  op- 
erating an  automobile  at  the  time  of  an 
accident  was  a  servant  of  the  owner  or 
a  lessee  in  no  way  subject  to  his  control 
is  for  the  jury. 

And  in  this  case  it  was  also  held  that  the 
method  and  means  by  which  a  chauffeur 
in  charge  of  an  automobile  receives  bis 
compensation  was  material  upon  the  ques- 
tion whether  he  was  the  servant  of  the 
owner  so  that  the  latter  would  be  liable 
for  his  acts,  or  an  independent  contractor 
44L.R^.(N,S.) 


for  whose  acts   the   owner   would   not  be 
liable.    Ibid. 

In  Daugherty  v.  Thomas,  —  Mich.  —  , 
140  N.  W.  615  involving  the  liability  of  the 
owner  of  a  car  for  an  injury  which  hap- 
pened while  it  was  being  driven  by  the 
employees  of  one  with  whom  it  had  been 
left  for  repairs,  the  court  discussing  a 
statute  making  the  owner  of  an  automobile 
liable  for  an  injury  occasioned  by  the  neg- 
ligent operation  of  the  machine,  and  de- 
claring that  "the  term  'owner'  shall  also 
include  any  person,  firm,  association,  or 
corporation  renting  a  motor  vehicle  or  hav- 
ing the  exclusive  use  thereof  under  a  lease 
or  otherwise  for  a  period  greater  than 
thirty  days."  "We  cannot  agree  with  appel- 
lant that  the  legislature  meant  by  the  word 
'owner*  to  include  a  person  who  might  be 
merely  either  mediately  or  immediately  in 
possession  of  the  vehicle.  It  was  not  the 
intent  of  the  legislature  that  any  other 
than  the  real  owner  of  the  automobile  should 
have  the  same  registered,  as  required  by 
law,  excepting  any  person,  firm,  etc.,  rent- 
ing a  motor  vehicle  or  having  exclusive  use 
thereof  for  a  period  greater  than  thirty 
days." 

In  Goodrich  v.  Musgrave  Fence  &  Auto 
Co.  154  Iowa,  637,  135  N.  W.  58,  where  the 
defendant  had  delivered  an  automobile  to 
one  with  whom  it  was  negotiating  to  sell 
machines  on  commission  to  take  to  a  cer- 
tain place  and  endeavor  to  sell  it,  and  after 
returning,  such  person  had  retained  the 
car  several  days  when  an  accident  occurred 
while  he  was  out  driving  with  some  friends, 
to  one  of  whom  he  hoped  to  sell  the  car, 
it  was  held  that  he  was  not  acting  either  as 
an  agent  or  an  employee  of  the  defendant, 
and  that  the  latter  was  not  liable  for  the 
injury  J.  T.  W. 
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daylight,  on  a  bright,  hot  day.  The  car 
and  its  machinery  were  in  good  condition. 
The  driver  permitted  the  car  to  roll  over  an 
embankment  on  the  left  side  of  the  road. 
There  was  evidence  that  he  had  been  driving 
carelessly  at  times,  that  he  had  been  cau- 
tioned before  about  going  near  the  edge  of 
the  road,  and  also  about  going  too  fast.  The 
driver's  explanation  of  the  cause  of  the 
accident  is  not  very  satisfactory.  He  said: 
It  was  a  **sort  of  a  period  of  dizziness, 
which  I  don't  suppose  I  would  ever  realize 
to  find  out  what  it  was  if  Mr.  Walker 
hadn't  called  my  attention  to  it,  but  1 
don't  remember  anything  outside  of  the  last. 
I  remember  I  was  looking  ahead  at  the 
road,  and  from  that  time  on  until  the  acci- 
dent occurred  it  was  blank  to  me.  I  don't 
know  how  far.  It  might  have  been  30  feet. 
It  might  have  been  5  feet.''  He  admitted 
that  he  had  been  all  right  immediately  be- 
fore and  that  he  was  all  right  immediately 
after  the  occurrence.  Defendant  contends 
that  he  must  have  been  overcome  by  exhaus- 
tion and  heat.  Clearly  the  evidence  did  not 
establish  any  such  theory  as  a  matter  of 
law.  Taking  all  the  evidence  together,  it 
'  was  clearly  sufficient  to  sustain  the  finding 
of  the  jury  that  the  driver  was  negligent. 

2.  Defendant  contends  that  it  is  not  liable 
to  plaintiff  for  the  negligence  of  the  driver; 
that  its  only  duty  was  to  use  reasonable 
care  in  the  selection  of  a  driver.  This 
is  not  the  ordinary  rule  where  one  person 
is  injured  by  the  negligence  of  the  servant 
of  another.  The  general  rule  in  tort  actions 
is  that  "the  principal  is  liable  for  the  acts 
and  negligence  of  the  agent  in  the  course  of 
his  employment.  ...  So  long  as  he 
stands  in  the  relation  of  principal  or  master 
to  the  wrongdoer,  the  owner  is  responsible 
for  his  acts"  (Hunt,  J.,  in  New  Orleans, 
M.  &  C.  R.  Co.  V.  Banning,  15  Wall.  649, 
667,  21  L.  ed.  220,  223,  7  Am.  Neg.  Cas. 
309),  and  that  in  any  given  case  "that  per- 
son is  undoubtedly  liable  who  stood  in  the 
relation  of  master  to  the  wrongdoer, — he 
who  had  selected  him  as  his  servant  from 
the  knowledge  of  or  belief  in  his  skill  and 
care,  and  who  could  remove  him  for  miscon- 
duct, and  whose  orders  he  was  bound  to 
receive  and  obey"  (Parke,  B.,  in  Quarman  v. 
Burnett,  6  Mees.  &  W.  499).  The  rule  of 
respondeat  superior  "is  founded  upon  public 
policy  and  convenience;  for  in  no  other  way 
could  there  be  any  safety  to  third  persons 
in  their  dealings,  either  directly  with  the 
principal  or  indirectly  with  him  through 
the  instrumentality  of  agents.  In  every 
such  case  the  principal  holds  out  his  agent 
as  competent  and  fit  to  be  trusted;  and 
thereby  in  effect  he  warrants  his  fidelity 
and  good  conduct  in  all  matters  within 
44  L.R.A.(N.S,) 


the  scope  of  the  agency."  Story,  Agency, 
§  452. 

In  other  words,  the  rule  of  respimdeat 
superior  is  one  of  general  application  in 
case  of  master  and  servant.  If  it  does 
not  apply  in  this  case,  then  either  the  rela- 
tion of  master  and  servant  did  not  exist 
between  the  defendant  and  the  driver,  or 
else  this  case  is  an  exception  to  the  general 
rule.  The  relation  of  master  and  servant 
did  exist.  Defendant's  counsel  do  not  in 
terms  contend  otherwise,  but  they  do  con- 
tend that  plaintiff  and  Walker  assumed 
full  control  of  the  machine  and  the  driver. 
If  this  were  true,  then  the  driver  ceased  to 
be  the  servant  of  the  defendant,  and  became 
the  servant  of  the  hirer  of  the  automobile, 
for  the  right  of  control  is  the  test  in  de- 
termining where  the  relation  of  master  and 
servant  exists.  Follman  v.  Mankato,  35 
Minn.  627,  69  Am.  Rep.  340,  29  N.  W.  317, 
citing  Bennett  v.  New  Jersey  R.  &  Transp. 
Co.  36  N.  J.  L.  225,  13  Am.  Rep.  435.  See 
also  Wood,  Mast.  &  S.  §  317. 

Of  course,  the  general  master  may  lend 
his  servant  to  another,  and  while  the  serv- 
ant is  engaged  in  the  business  of  the  other, 
and  in  all  respects  subject  to  his  direction 
and  control,  he  becomes  the  servant  of  the 
new  master.  The  test  in  such  case  is  whether 
such  person  is  in  control  as  a  proprietor, 
so  that  he  can  at  any  time  stop  the  work  or 
continue  it,  and  determine  the  way  in  which 
it  shall  be  done,  not  merely  in  reference  to 
the  result  to  be  reached,  but  in  reference 
to  the  method  of  reaching  the  result  as  well. 
Shepard  v.  Jacobs,  204  Mass.  110,  26  L.R.A. 
(N.S.)  442,  134  Am.  St.  Rep.  648,  90  N.  E. 
392.  In  DriscoU  v.  Towle,  181  Mass.  416, 
63  N.  E.  922,  Holmes,  Ch.  J.,  in  discussing 
this  subject,  said :  "There  is  a  general  con- 
sensus of  authority  that,  although  a  driver 
may  be  ordered  by  those  who  have  dealt  with 
his  master  to  go  to  this  place  or  that,  to 
take  this  or  that  burden,  to  hurry  or  to  take 
his  time,  nevertheless,  in  respect  to  the  man- 
ner of  his  driving  and  the  control  of  his 
horse,  he  remains  subject  to  no  orders  but 
those  of  the  man  who  pays  him.  Therefore 
he  can  make  no  one  else  liable." 

In  this  case  there  is  no  evidence  that 
plaintiff  or  even  Walker  did  assume  con- 
trol. Plaintiff  exercised  no  supervision  or 
direction  whatever,  and  Walker  did  so  only 
in  directing  the  driver  where  to  go  and 
what  route  to  take.  Their  cautions  not  to 
drive  fast,  and  not  to  drive  near  the  edge 
of  the  road,  cannot  be  considered  an  exer- 
cise of  control.  Neither  of  these  men  ever 
exercised  the  slightest  control  over  the 
operation  of  the  automobile  or  over  its 
mechanism.  So  far  as  appears,  neither  of 
tliem  had  sufiicient  knowledge  or  training 
to  do  so,  and   it  was  never  contemplated 
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that  they  should.  The  management  of  an 
automobile  can  properly  be  trusted  only  to 
a  skilled  expert.  The  law  does  not  permit 
such  a  vehicle  to  be  operated  except  by  a 
licensed  chauffeur  of  approved  competency. 
The  danger  of  injury  to  the  property  of  the 
owner,  of  injury  to  the  chauffeur,  his  serv- 
ant, of  injury  to  the  persons  and  property 
of  others,  is  such  as  to  make  it  of  the  high- 
est importance  that  care  should  be  exer- 
cised in  the  operation  of  the  machine,  and 
that  its  control  and  management  should 
not  be  given  over  to  the  unexperienced 
hirer.  We  cannot  hold,  under  the  facts 
existing  in  this  case,  that  there  was  any 
such  relinquishment  of  control  by  the  owner. 
Shepard  v.  Jacobs,  supra.  The  driver  of 
defendant's  automobile  did  not  in  this  case 
become  the  servant  of  plaintiff.  The  rela- 
tion of  master  and  servant  did  exist  be- 
tween defendant  and  the  driver.  There  is  no 
occasion  to  make  an  exception  here  to  the 
general  rule  of  respondeat  superior,  and  the 
general  rule  of  liability  of  the  master  for 
negligence  of  the  servant  should  apply. 
These  propositions  are  amply  sustained  by 
authority. 

In  Gerretson  v.  Rambler  Garage  Co.  149 
Wis.  628,  40  L.R.A.(N.S.)  457,  136  N.  W. 
186,  it  was  held  that  a  chauffeur  sent  by 
the  owner  of  a  garage  to  operate  an  auto- 
mobile leased  for  a  pleasure  ride,  and  who 
obeys  the  directions  of  the  lessee  merely  as 
to  routes,  is  the  servant  of  the  owner  of  the 
garage,  and  the  latter  will  be  liable  for  in- 
jury inflicted  upon  occupants  of  the  car 
through  the  chauffeur's  negligence. 

In  Johnson  v.  Coey,  237  111.  88,  21  L.R.A. 
(N.S.)  81,  86  N.  £.  678,  plaintiff  and  others 
were  riding  in  an  automobile  which  they 
had  hired  of  defendant,  who  also  furnished 
a  driver.  The  automobile  struck  the  rear 
end  of  a  street  car,  and  plaintiff  was  in- 
jured. It  was  held  that,  "if  the  driver's 
negligence  in  operating  the  machine  was  the 
cause  of  the  accident,  the  appellee  was  en- 
titled to  recover,"  and  that  the  jury  were 
properly  so  instructed. 

In  Routledge  v.  Rambler  Auto.  Co.  —  Tex. 
Civ.  App.  — ,  95  S.  W.  749,  plaintiff  was 
riding  as  a  guest  of  others  who  had  hired  an 
automobile  and  chauffeur.  It  was  held  she 
was  entitled  to  recover  for  an  injury  caused 
by  the  negligence  of  the  chauffeur. 

In  Cartwright  v.  New  Orleans  R.  &  Light 
Co.  131  La.  210,  59  So.  124,  a  collision  be- 
tween a  livery  carriage  and  a  street  car 
was  held  due  to  the  negligence  of  the  driver 
of  the  carriage.  The  driver  was  an  em- 
ployee of  the  owner  of  the  carriage.  The 
owned  denied  liability  on  the  ground  that  he 
had  hired  the  outfit  to  an  undertaker,  who 
in  his  turn  had  hired  it  to  a  lady,  who  in 
her  turn  had  hired  one  of  the  scats  to  plain- 
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tiff.  There  was  no  special  contract  as  to 
the  control  of  the  driver.  It  was  held  that 
the  liveryman  was  liable,  that  the  driver 
was  his  servant,  and  that,  "as  long  as  the 
relation  of  master  and  servant  exists,  the 
liability  of  the  former  for  the  negligence  of 
the  latter  continues  in  full  force  and  effect." 

In  Frerker  v.  Nicholson,  41  Colo.  12,  13 
L.R.A.(N.S.)  1122,  92  Pac.  224,  14  Ann. 
Gas.  730,  an  undertaking  company  hired  a 
carriage  and  driver  from  a  livery  stable  to 
carry  those  attending  a  funeral  to  the  ceme- 
tery; and  then  to  their  homes.  Plaintiff 
was  a  passenger  in  the  carriage,  and  was  in- 
jured by  the  negligence  of  the  driver.  The 
undertaking  company  exercised  no  control 
over  the  driver  further  than  to  tell  him 
where  to  drive.  It  was  held  that  the  owner, 
and  not  the  hirer,  was  liable. 

In  Crampton  v.  Ivie  Bros.  126  N.  C.  894, 
36  S.  £.  351,  plaintiff  was  a  passenger  in  a 
livery  carriage  driven  by  a  servant  of  the 
owner.  He  was  injured  in  a  collision  with 
another  vehicle.  The  court,  in  the  course 
of  a  discussion  of  the  rights  of  the  respective 
parties,  said:  "If  the  negligence  of  his 
driver  was  the  sole  proximate  cause  of  his 
injury,  he  cannot  recover  from  the  defend- 
ant, but  must  look  to  the  driver  or  the 
driver's  master."  See  also  Perez  v.  New  Or- 
leans City  &  Lake  R.  Co.  47  La.  Ann.  1391, 
17  So.  869. 

The  books  are  full  of  cases  holding  the 
owner  of  a  vehicle  liable  for  the  damage 
caused  by  the  negligence  of  his  driver  to  the 
person  or  property  of  a  third  person. 
Thomas  v.  Armitage,  111  Minn.  238,  126 
N.  W.  735.  The  question  of  the  relation 
between  the  hirer  of  a  vehicle  and  a  driver 
furnished  by  the  owner  has  also  been  a 
prolific  subject  of  controversy  in  cases 
where  a  collision  occurs  with  another  ve- 
hicle by  reason  of  the  negligence  of  the 
drivers  of  both,  and  where  a  passenger  in 
one  sues  the  owner  of  the  other  vehicle  for 
damages.  In  the  early  case  of  Thorogood 
V.  Bryan,  8  C.  B.  116,  18  L.  J.  C.  P.  N.  S. 
366,  the  court  of  common  pleas  held  that 
in  such  case  the  negligence  of  the  driver 
is  imputable  to  the  passenger,  and  that  he 
cannot  recover.  This  rule  was  followed  in 
a  few  American  cases,  but  it  has  been  re- 
pudiated in  the  great  majority  of  jurisdic- 
tions, including  Minnesota.  FoUman  v. 
Mankato,  35  Minn.  522,  59  Am.  Rep.  340, 
20  N.  W.  317;  Cotton  v.  Willmar  &  S.  F.  R. 
Co.  99  Minn.  366,  8  L.R.A.(N.S.)  643,  116 
Am.  St.  Rep.  422, 109  N.  W.  835,  9  Ann.  Cas. 
935;  Little  v.  Hackett,  116  U.  S.  366,  29 
L.  ed.  652,  6  Sup.  Ct.  Rep.  391;  29  Cyc.  68; 
Shultz  V.  Old  Colony  R.  Co.  193  Mass.  309, 
79  N.  E.  873,  118  Am.  St.  Rep.  502,  9  Ann. 
Cas.  402,  8  L.R.A.(K.S.)    597,  and  note. 

The  principle  applicable  in  these  and  sim- 
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ilar  cases  is  the  same  principle  applicable 
here.  If  the  driver  by  the  same  act  of  neg- 
ligence causes  damage  to  the  hirer  and  also 
to  the  vehicle  of  another,  there  is  no  prin- 
ciple on  which  the  owner  can  be  held  liable 
to  one,  and  not  to  the  other;  or,  if  both 
drivers  are  negligent,  there  is  no  principle 
on  which  the  hirer  can  be  imputed  with  the 
negligence  of  the  driver  of  his  vehicle  in  an 
action  against  one  owner,  and  not  in  an 
action  against  the  other.  This  is  made 
clear  in  the  opinion  of  Justice  Field  in 
Little  V.  Hackett,  116  U.  S.  366,  29  L.  ed. 
652,  6  Sup.  Ct.  Rep.  391,  supra.  On  page 
379  of  116  U.  S.  it  is  said:  "Those  on  a 
hack  do  not  become  responsible  for  the 
negligence  of  the  driver  if  they  exercise  no 
control  over  him  further  than  to  indicate 
the  route  they  wish  to  travel  or  the  places 
to  which  they  wish  to  go.  If  he  is  their 
agent,  so  that  his  negligence  can  be  im- 
puted to  them  to  prevent  their  recovery 
against  a  third  party,  he  must  be -their 
agent  in  all  other  respects,  so  far  as  the 
management  of  the  carriage  is  concerned, 
and  responsibility  to  third  parties  would 
attach  to  them  for  injuries  caused  by  his 
negligence  in  the  course  of  his  employment. 
But  .  .  .  responsibility  cannot,  within 
any  recognized  rules  of  law,  be  fastened 
upon  one  who  has  in  no  way  interfered  with 
and  controlled  the  matter  causing  the  in- 
jury. From  the  simple  fact  of  hiring  the 
carriage  or  riding  in  it,  no  such  liability 
can  arise.  .  .  .  *If  the  law  were  other- 
wise,' as  said  by  Mr.  Justice  Depue  [New 
York  &  L.  E.  W.  R.  Co.  v.  Steinbrenner,  47 
N.  J.  L.  161,171, 164  Am.  Rep.  126],  .  .  . 
'not  only  the  hirer  of  the  coach,  but  also  all 
the  passengers  in  it,  would  be  under  a  con- 
straint to  mount  the  box  and  superintend 
the  conduct  of  the  driver  in  the  manage- 
ment and  control  of  his  team.' "  In  another 
case  it  is  said:  "If  the  negligence  of  such 
agent  is  to  be  attributed  to  the  passenger 
for  one  purpose,  it  would  be  entirely  arbi- 
trary to  say  that  he  is  not  to  be  affected 
by  it  for  other  purposes.  .  .  .  Under 
the  circumstances  in  question,  the  passenger 
is  a  perfectly  innocent  party  having  no  con- 
trol over  either  of  the  wrongdoers,  and  I 
can  see  no  reason  why,  according  to  the 
usual  rule,  an  action  will  not  lie  in  his 
behalf  against  either  or  both  of  the  em- 
ployers of  such  wrongdoers."  Bennett  v. 
New  Jersey  R.  &  Transp.  Co.  36  N.  J.  L. 
225,  13  Am.  Rep.  435.  In  Foil  man  v.  Man- 
kato,  36  Minn.  522,  59  Am.  Rep.  340,  29  N. 
W.  317,  a  similar  case,  Dickinson,  J.,  ap- 
plies the  principle  that  "a  recovery  may 
be  had  against  any  of  several  wrongdoers 
whose  concurrent  acts  have  produced  injury 
to  the  plaintiff." 

Of  course,  the  hirer  may  in  all  such  cases 
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be  chargeable,  and  be  himself  without  rem- 
edy against  the  owner,  by  reason  of  his  own 
conduct,  as  by  taking  the  actual  manage- 
ment of  the  vehicle,  or  by  ordering  the 
servant  to  drive  in  a  particular  manner 
which  occasions  the  damage  complained  of. 
New  York  L.  E.  &  W.  R.  Co.  v.  Steinbren- 
ner, supra.  In  such  case  the  hirer  is  an- 
swerable, not  as  master,  but  rather  as  the 
procurer  and  cause  of  the  wrongful  act. 
Taft,  J.,  in  Byrne  v.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  24  L.R.A.  693,  9  C.  C.  A.  666, 
22  U.  S.  App.  220,  61  Fed.  605,  and  Little 
V.  Hackett,  116  U.  S.  366,  379,  29  L.  ed. 
652,  656,  6  Sup.  Ct.  Rep.  391.  There  is  no 
such  situation  in  this  case. 

In  the  absence  of  some  such  facts,  the 
hirer  is  not  chargeable  with  the  negligence 
of  the  driver,  and  he  may  charge  the  owner 
therewith.  The  decisions  which  hold  other- 
wise present  no  very  satisfactory  reason  for 
so  holding.  In  some  cases,  following  Thoro- 
good  V.  Bryan,  supra,  the  decision  is  based 
either  on  the  theory  of  an  agency  or  of  an 
unexplained  "identity  of  position"  between 
the  hirer  and  the  driver.  In  Cuddy  v.  Horn, 
46  Mich.  596,  41  Am.  Rep.  178,  'lO  N.  W. 
32,  it  is  intimated  that  there  is  a  species 
of  assumption  of  risk,  that  "in  the  case  of 
a  private  conveyance  the  driver  is  under 
the  control  and  directions  of  the  passenger, 
and,  if  not,  the  latter  may  well  decline  to 
intrust  his  safety  farther  in  such  convey- 
ance." These  theories  are  all  repudiated 
in  Follman  v.  Mankato,  36  Minn.  522,  528, 
59  Am.  Rep.  340,  29  N.  W.  317,  supra. 
As  to  the  Michigan  case,  it  is  said  this 
"is  suggestive  of  a  reason  for  holding  the 
passenger  to  be  himself  guilty  of  negligence 
under  some  circumstances,  as  if  he  consents 
to  ride  with  a  person  known  to  be  reckless, 
or  unskilful,  but  it  suggests  to  our  minds 
no  reason  for  imputing  the  negligence  of 
the  driver  to  the  passenger,  if,  in  fact,  he 
is  not  himself  personally  chargeable  with 
any  imprudence,  and,  in  fact,  has  no  author- 
ity over  the  driver." 

Defendant's  counsel  contend  that  the  rule 
in  case  of  livery  stable  keepers  is  that  the 
proprietor  is  not  liable  to  a  hirer  for  negli- 
gence of  a  driver  furnished  by  the  livery- 
man with  his  team,  and  they  urge  that  the 
same  principle  requires  a  like  decision  here. 
We  are  not  prepared  to  say  that  the  cases 
are  parallel,  but,  even  if  so,  there  is  little 
authority  to  sustain  the  rule  for  which  de- 
fendant contends.  The  only  text  cited  by 
counsel  in  support  of  it  is  19  Am.  &  Eng. 
Enc.  of  Law,  434,  where  it  is  said:  "If  an 
accident  occurs  as  the  result  of  the  wav  in 
which  the  driver  performs  his  duties,  the 
liveryman  will  be  liable  for  damages  when 
and  onlv  when  he  has  failed  to  exercise  or- 
dinary  care  and  skill  in  the  selectidn  of  the 
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driTer."  The  author  citea  Payne  v.  Hal- 
Btead;  44  111.  App.  97,  and  Benner  Livery 
&  Undertaking  Co.  v.  Busson,  58  111.  App.  17. 
The  cases  cited  do  not  bear  out  the  text. 
In  Payne  v.  Halstead,  supra,  a  verdict 
for  plaintiff  was  set  aside  because  the  court 
instructed  the  jury  that  the  defendant  liv- 
eryman was  a  common  carrier,  and  that  he 
was  bound  to  exercise  the  highest  degree 
of  care  in  the  performance  of  the  duties  re- 
quired of  him.  The  appellate  court  repudi- 
ated this  rule,  and  held  that  the  defendant 
was  not  a  conunon  carrier,  but  a  private 
carrier,  and  that  he  was  chargeable  only 
with  the  usual  skill,  care,  and  diligence 
ordinarily  exercised  by  those  engaged  in  the 
same  pursuit.  There  is  some  language  in 
the  opinion  that  tends  to  support  defend- 
ant's contention,  but  it  expressly  held  that 
"the  question  whether  the  driver  exercised 
the  care  and  skill  in  the  management  of 
the  team  and  coach  that  prudent  and  cau- 
tious men  experienced  in  that  business  are 
accustomed  to  use  under  similar  circum- 
stances should  have  been  left  to  the  jury 
to  determine." 

In  Benner  Livery  &  Undertaking  Co.  v. 
BusBon,  supra,  recovery  by  plaintiff  against 
a  carriage  owner  was  affirmed.  It  was  held 
that  the  evidence  established  negligence  as 
averred  in  the  first  count  of  the  complaint, 
which  alleged  that  the  defendant  furnished 
an  old,  unskilful,  and  negligent  driver,  and 
that  plaintiff  was  injured  by  his  negligence. 
The  court  held  that  it  was  the  duty  of 
appellant  to  furnish  a  driver  competent, 
skilful,  and  careful,  and  to  use  that  care, 
vigilance,  and  foresight  as  would  reason- 
ably guard  against  and  prevent  accident. 

Defendant's  counsel  also  cite  McGregor  v. 
Gill,  114  Tenn.  621,  108  Am.  St.  Rep.  919, 
86  S.  W.  318.  In  that  case  the  owner  of  a 
carriage  was  held  not  liable  to  the  hirer  for 
injury  caused  by  the  negligence  of  the 
driver  furnished  by  him.  But  the  authority 
of  this  case  is  weakened  by  the  fact  that  the 
hirer  refused  to  accept  any  of  the  usual 
drivers  of  defendant,  and  agreed  upon  the 
selection  of  one  not  regularly  in  defend- 
ant's employ. 

Both  on  principle  and  authority,  we  de- 
cline to  follow  the  rule  that  the  defendant 
is  liable  only  for  the  exercise  of  care  in  the 
selection  of  the  driver.  We  apply  the  ordi- 
nary rule  of  respondeat  superior  to  this  case, 
and  hold  that,  where  a  dealer  in  automobiles 
and  owner  of  a  garage  lets  a  car  for  hire 
and  furnishes  a  driver,  and  the  hirer  exer- 
cises no  control  or  supervision  over  the 
driver  except  to  direct  him  where  to  go  and 
what  route  to  take,  and  to  caution  him 
against  improper  driving,  the  owner  is  re- 
sponsible for  the  negligence  of  the  driver, 
and  the  hirer  may  recover  from  the  owner 
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in  damages  for  an  injury  caused  by  the 
driver's  negligence. 

The  fact  that  the  defendant  only  occasion- 
ally let  automobiles  for  hire  docs  not  appeal 
to  us  as  important.  The  rule  does  not  de- 
pend on  the  frequency  with  which  such  an 
act  is  done. 

With  the  liability  of  an  owner  for  injury 
to  a  gratuitous  guest  we  are  not  here  con- 
cerned. 

Order  affirmed. 


OKIiAHOMA    CRIMINAIi   COURT    OF 

APPEALS. 

LON  ADAIR,  Plff.  in  Err., 

V. 

STATE  OF  OKLAHOMA, 

(6  Okla.  Crim.  Rep.  284,  118  Pac.  416.) 

Homicide  —  presumptions  —  burden  of 
proof  —  insanity. 

1.  Sanity  being  the  normal  and  usual 
condition  of  mankind,  the  law  presumes 
that  every  person  is  sane;  hence  the  state 
in  a  criminal  prosecution  may  rely  upon 
such  presumption  without  proof  relative 
thereto.  But  when  the  defendant  in  a 
homicide  case  produces  sufficient  evidence 
to  raise  a  reasonable  doubt  of  his  sanity, 
the  law  then  imposes  on  the  state  the  burden 

Headnotes  by  Doyle,  J. 

Note. '^Presumption     and     burden     of 
proof  as  to  sanity  in  criminal  cases* 

I.  Presumption,  120. 
n.  Burden   of   proof. 

a.  In   general,    121. 

b.  Declaration  that  burden  rests  with 

accused,  122. 

c.  Declaration  that  burden  rests  with 

state,  124. 
III.  Measure  of  proof. 

a.  In  general,  125. 

b.  Doctrine  that  defendant  must  es- 

tablish  insanity   beyond   a   rea- 
sonable doubt,  125. 

c.  Doctrine  that  defendant  must  es- 

tablish   insanity    by   a    pre- 
ponderance of  evidence,  126. 
1  — by  fair  preponderance,   128. 

2.  — to  satisfaction  of  jury,  128. 

3.  — to  belief  of  jury,  129\ 

4.  — ^must   clearly   prove,   129. 

d.  Doctrine  that  defendant  need  only 

raise  reasonable  doubt  as  to  his 
sanity,   130. 

The  earlier  cases  as  to  the  presumption 
and  burden  of  proof  as  to  sanity  are  col- 
lected in  the  note  to  State  v.  Scott,  36 
L.R.A.  721,  and  as  to  the  measure  of  proof 
of  insanity  in  criminal  cases,  in  the  note  to 
Kelch  V.  State,  39  UR.A.  737,  and  they  are 
not  repeated  in  the  present  note. 
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of  establishing  the  sanity  of  the  defend- 
ant, the  same  as  any  other  material  fact 
necessary  to  warrant  a  conviction;  and  if, 
upon  consideration  of  all  the  evidence  in 
the  case,  the  jury  have  a  reasonable  doubt 
that  the  defendant  at  the  time  of  the  com- 
mission of  the  act  charged  was  mentally 
competent  to  distinguish  between  right  and 
wrong,  or  to  understand  the  nature  of  the 
act  he  was  committing,  he  must  be  ac- 
quitted. 

Incompetent  person  ^  statutory  provi- 
sions —  criminal  responsibility. 

2.  Section  2034,  Snyder's  Stats,  provides : 
"All  persons  are  capable  of  committing 
crimes,  except  those  belonging  to  the  follow- 
ing classes:  .  .  .  4.  Lunatics,  insane 
persons,  and  all  persons  of  unsound  mind, 
including  persons  temporarily  or  partially 
deprived  oi  reason,  upon  proof  that,  at  the 


time  of  committing  the  act  charged  against 
them,  they  were  incapable  of  knowing  its 
wrongfulness." 

Section  7000  provides:  "An  act  done  by 
a  person  in  a  state  of  insanity  cannot  be 
punished  as  a  public  offense." 

Held,  that  the  latter  section  does  not  in 
effect  modify  the  former,  but  is  supple- 
mental to  it;  that  under  these  provisions 
the  test  of  criminal  responsibility  for  com- 
mitting an  act  which  is  a  crime  under  the 
law  is  the  mental  capacity  to  distinguish 
between  right  and  wrong  as  applied  to  the 
particular  act,  and  to  understand  the  na- 
ture and  consequences  of  such  act;  or, 
knowing  its  wrongfulness,  the  defendant  is 
not  criminally  responsible,  if,  by  reason  of 
insanity,  he  did  not  have  the  will  and 
mental  power  to  refrain  from  committing 
such  act. 


J.  Presumption, 

As  to  presumption  of  continuance  of  in- 
sanity, see  note  to  Ford  v.  State,  35  L.R.A. 
117.  And  as  to  right  of  jury  to  abide  by 
the  presumption  of  defendant's  sanity  as 
against  uncontradicted  evidence  to  the  con- 
trary, see  note  to  State  v.  Brown,  24  L.R.A. 
(N.S.)   646. 

Although  as  appears  in  the  former  note, 
and  as  will  appear  herein,  there  is  a  sharp 
conflict  of  opinion  as  to  where  the  burden 
of  proof  of  insanity  in  criminal  cases  lies, 
and  as  to  the  measure  of  proof  required  in 
order  to  establish  insanity  as  a  defense  in 
such  cases,  there  are  two  propositions  upon 
which  the  cases  in  all  the  jurisdictions 
agree;  namely,  that  one  accused  of  crime 
is  presumed  to  be  innocent,  and  his  guilt 
must  be  proved  beyond  a  reasonable  doubt; 
and  that  he  is  presumed  to  have  been  sane 
at  the  time  of  the  commission  of .  the  al- 
leged criminal  act.  This  presumption  of 
sanity,  justified  as  it  is  by  experience,  even 
in  the  view  most  favorable  to  accused,  re- 
lieves the  state  in  the  first  instance  of  the 
obligation  of  offering  any  evidence  of  de- 
fendant's sanity,  and  if  nothing  appears  in 
the  case  bearing  upon  the  question  of  his 
sanity  or  insanity,  and  no  evidence  is  given 
on  either  side  upon  that  point,  his  sanity 
or  mental  capacity  does  not  arise  as  an 
issue  in  the  case,  and  he  will  be  deemed 
mentally  and  legally  responsible  for  any 
act  proved  against  him.  Whether  the  ini- 
tial presumption  of  his  sanity  has  the  ef- 
fect to  deprive  him  of  the  benefit  of  the 
rule  as  to  reasonable  doubt,  as  &^* plied  to 
the  question  of  insanity,  is  considered  infra, 
IIL 

The  following  cases,  decided  subsequently 
to  the  former  note,  are  authority  for  this 
presumption  of  sanity: 

Fed. — ^Hotema  v.  United  States,  186  U. 
S.  413,  46  L.  ed.  1225,  22  Sup.  Ct.  Rep. 
895;  Battle  v.  United  States,  209  U.  S.  36, 
62  L.  ed.  670,  28  Sup.  Ct.  Rep.  422;  United 
States  v.  Chisholm,  153  Fed.  808. 

Ala.— Howard  v.  State,  172  Ala.  402,  34 
L.R.A.(N.S.)    990,    56    So.    266.     See   also 
cases  cited  in  note  in  36  L.R.A.  722. 
44  L.U.A.(N.S.) 


Ark. — Bailey  v.  State,  —  Ark.  — ,  150 
S.  W.  1030.  See  also  cases  cited  in  note  in 
36  L.RJl.  722. 

Cal.-— People  v.  Donlan,  135  Cal.  489,  67 
Pac.  761;  People  v.  Zeigler,  142  Cal.  337, 
75  Pac.  1090;  People  v.  Suesser,  142  Cal. 
354,  75  Pac.  1093;  People  v.  Loper,  169 
Cal.  6,  112  Pac.  720,  Ann.  Cas.  1912B,  1193. 
See  also  cases  cited  in  note  in  36  L.R.A. 
722. 

Colo. — Jones  v.  People,  23  Colo.  276,  47 
Pac.  275;  Pribble  v.  People,  49  Colo.  210, 
112  Pac.  220. 

Del.— State  v.  Cole,  2  Penn.  (Del.)  344, 
45  Atl.  391;  State  v.  Jack,  4  Penn.  (DeL) 
470,  68  Atl.  833.  See  also  cases  cited  in 
note  in  36  L.R.A.  722. 

Fla.— Brown  v.  State,  40  Fla.  469,  25 
So.  63;  Davis  v.  State,  44  Fla.  32,  32  So. 
822;  Johnson  v.  State,  67  Fla.  18,  49  So. 
40. 

Ga.— Hobbs  v.  State,  &  Ga.  App.  63,  68 
S.  E.  615.  See  also  cases  cited  in  note  in 
36  L.R.A.  722. 

Idaho.— State  v.  Shuff,  9  Idaho,  115,  72 
Pac.  664,  13  Am.  Crim.  Rep.  443;  State  v. 
Wetter,  11  Idaho,  433,  83  Pac.  341. 

111.— People  v.  Casey,  231  111.  261,  83 
N.  £.  278.  See  also  cases  cited  in  note  in 
36  L.R.A.  722. 

Ind.— Freese  v.  State,  169  Ind.  597,  65 
N.  E.  915  (dictum).  See  also  cases  cited 
in  note  in  36  L.R.A.  722. 

Iowa. — State  v.  Robbins,  109  Iowa,  650, 
80  N.  W.  1061 ;  State  v.  Novak,  109  Iowa, 
717,  79  N.  W.  465;  State  v.  Thiele,  119 
Iowa,  659,  94  N.  W.  256. 

Ky.— Abbott  v.  Com.  107  Ky.  624,  56  S. 
W.  196;  Jolly  v.  Com.  110  Ky.  190,  96 
Am.  St.  Rep.  429,  61  S.  W.  49;  Mathley  v. 
Com.  20  Ky.  389,  86  S.  W.  988;  Wilcoxiu 
v.  Com.  138  Ky.  846,  129  S.  W.  309;  Mira- 
cle V.  Com.  148  Ky.  453,  146  S.  W.  1136. 
See  also  cases  cited  in  note  in  36  L.R.A. 
722. 

Mass.— Com.  v.  Spencer,  212  Mass.  438, 
99  N.  E.  266. 

Mich. — People  v.  Quimby,  134  Mich.  625, 
96  N.  W.  1061. 

Miss.— Caffey  v.  State,  —  Miss.  — ,  24  So. 
315. 
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Trial  —  defense  of  insanity  ~  question 
of  fact. 

3.  Insanity  as  a  defense  to  crime  is  a 
question  of  fact  for  the  jury  to  determine 
under  proper  instructions. 

Criminal  law  ^  sufficiency  of  evidence 
—  reasonable  doubt. 

4.  No  man  should  be  deprived  of  his  life 
or  liberty  under  the  forms  of  law,  unless 
the  jurors  who  tried  him  are  able,  upon 
their  consciences,  to  say  that  the  evidence 
b<»fore  them,  by  whomsoever  adduced,  is 
sufficient  to  show  beyond  a  reasonable  doubt 
the  existence  of  every  fact  necessary  to  con- 
stitute the  crime  charged. 

(November  2,  1911.) 

fp  RROR  to  the  District  Court  for  Johnston 
J   County  to  review  a  judgment  convict- 


Mo,— State  V.  Duestrow,  137  Mo.  44,  38 
S.  W.  554,  39  S.  W.  266;  State  v.  Palmer, 
161  Mo.  152,  61  S.  W.  651;  State  v.  Coats, 
174  Mo.  396,  74  S.  W.  864;  State  v.  Speyer, 
207  Mo.  540,  14  L.R.A.(N.S.)  836,  106  S. 
W.  505;  State  v.  Porter,  213  Mo.  43,  127 
Am.  St.  Rep.  589,  111  S.  W.  529;  State  v. 
Barker,  216  Mo.  532,  115  S.  W.  1102.  See 
also  cases  cited  in  note  in  36  L.R.A.  722. 

Mont. — State  v.  Peel,  23  Mont.  358,  76 
Am.  St.  Rep.  529,  59  Pac.  169. 

Neb.— Snider  v.  State,  56  Neb.  309,  76 
N.  W.  574;  Knights  v.  State,  58  Neb.  225, 
76  Am.  St.  Rep.  78,  78  N.  W.  508;  Hamblin 
V.  State,  81  Neb.  148,  115  N.  W.  850,  16 
Ann.  Cas.  569;  Davis  v.  State,  90  Neb.  361, 
133  N.  W.  406. 

N.  J.— State  V.  Hill,  65  N.  J.  L.  626,  47 
Atl.  814,  12  Am.  Crim.  Rep.  191;  State  v. 
Maioni,  78  N.  J.  L.  339,  74  Atl.  526,  20 
Ann.  Cas.  204;  State  v.  Silverio,  79  N.  J. 
L.  482,  76  Atl.  1069  ((iiotum).  See  also 
cases  cited  in  note  in  36  L^R.A.  722. 

N.  M.— Territory  v.  McNabb,  16  N.  M. 
625,  120  Pac.  907. 

N.  Y.— People  v.  Egnor,  175  N.  Y.  419,  67 
N.  E.  906;  People  v.  Tobin,  176  N.  Y.  278, 
68  N.  E.  359.  See  also  cases  cited  in  note 
in  36  L.R.A.  722. 

N.  C— State  ▼.  Cloninger,  149  N.  C.  567, 
63  S.  E.  154. 

Okla.— Maas  v.  Territory,  10  Okla.  714, 
53  L.R.A.  814,  63  Pac.  960. 

Pa,— Com.  V.  Wireback,  190  Pa.  138,  70 
Am.  St  Rep.  625,  42  Atl.  542;  Com.  v. 
Bamer,  199  Pa.  335,  49  Atl.  60;  Com.  v. 
Beckwith,  27  Pa.  Co.  Ct.  481.  See  also 
cases  cited  in  note  in  36  L.R.A.  722. 

R.  I.— State  V.  Quiglev,  26  R.  I.  263,  67 
L.R.A.  322,  58  Atl.  905,  3  Ann.  Cas.  920. 

Tex. — ^Hurst  ▼.  State,  40  Tex.  Crim  Rep. 
378,  46  S.  W.  635,  50  S.  W.  719;  Nugent 
V.  State,  46  Tex.  Crim.  Rep.  67,  80  S.  W. 
84;  Sartin  v.  State,  51  Tex.  Crim.  Rep. 
571,  103  S.  W.  875;  Thomas  v.  State,  55 
Tex.  Crim.  Rep.  293,  116  S.  W.  600;  Smith 
V.  State,  55  Tex.  Crim.  Rep.  663,  117  S. 
W.  966;  Montgomery  v.  State,  —  Tex.  Crim. 
Rep.  — ,  151  S.  W.  813.  See  also  cases 
cited  in  note  in  36  L.R.A.  722. 
44L.R.A.{N.S.) 


ing  defendant  of  manslaughter  in  the  first 
degree.    Reversed. 

Statement  by  Doyle,  J.: 

Plaintiff  in  error  (hereinafter  designated 
the  defendant)  was  by  information  charged 
with  the  murder  of  one  Bud  Davis,  in  John- 
ston county,  on  March  3,  1909.  That  the 
defendant,  a  white  man,  shot  and  killed 
Bud  Davis,  a  negro,  was  admitted.  It  ap- 
pears from  the  evidence  that  on  the  Sunday 
evening  prior  to  the  shooting  the  father-in- 
law  of  the  defendant,  an  old  man  sixty-five 
years  of  age,  and  the  deceased,  had  an  alter- 
cation. The  defendant  interfered,  where- 
upon the  deceased,  who  had  a  knife  in  his 
hands,  took  of  his  coat  and  offered  to  fight 
the    defendant.      Others   present   prevented 


Utah.— State  v.  Brown,  36  Utah,  46,  24 
L.R.A.(N.S.)    545,  102  Pac.  641. 

Wash.— State  v.  Clark,  34  Wash.  485, 
101  Am.  St.  Rep.  1006,  76  Pac.  98. 

W.  Va.— State  v.  Cook,  69  W.  Va.  717, 
72  S.  E.  1025. 

Wis.— Duthey  v.  State,  131  Wis.  178,  10 
L.R.A.(N.S.)   1032,  111  N.  W.  222. 

Wyo. — State  v.  Pressler,  16  Wyo,  214, 
92  Pac.  806,  15  Ann.  Cas.  93. 


//.  Burden  of  proof . 


a.  In  general. 

As  has  often  been  pointed  out,  the  great 
source  of  confusion  m  the  subject  under 
discussion  is  the  essentially  different  senses 
in  which  the  phrase  "burden  of  proof"  is 
used.  When  a  court  declares  that  the  bur- 
den of  proof  as  to  insanity  rests  upon  de- 
fendant, it  may  mean  merely  that  it  is  in- 
cumbent upon  him  to  produce  some  evidence 
to  overcome  the  initial  presumption  of  sani- 
ty, without  reference  to  the  question  wheth- 
er the  state  or  defendant  has  the  "risk  of 
nonpersuasion"  (Prof.  Wigmore*s  phrase. 
See  Wigmore,  Ev.  §  2485).  Or  the  court 
may  mean  not  only  that  it  is  incumbent 
upon  defendant  to  introduce  evidence  on 
the  point,  but  also  that  he  has  the  bur- 
den of  proof  in  the  sense  that  he  assumes 
the  risk  of  nonpersuasion,  that  is,  that  if 
he  does  not  satisfy  the  jury  by  at  least  a 
preponderance  of  the  evidence  that  he  was 
insane  at  the  time  of  the  offense,  the  jury 
are  justified  in  finding  against  him  on  that 
issue,  even  though  they  entertain  a  reason- 
able doubt  as  to  his  sanity,  or  even  though 
their  minds  are  equally  balanced  between 
the  inferences  of  sanity  and  insanity.  When 
the  phrase  ''burden  of  proof"  is  employed 
in  the  first  sense,  it  is  apparent  that  a 
declaration  that  the  burden  of  proof  as  to 
insanity  rests  upon  the  defendant  does  not 
deprive  him  of  the  rule  of  reasonable  doubt 
on  this  question,  or  relieve  the  state  of  the 
burden  of  establishing  sanity  beyond  a  rea- 
sonable doubt,  if  there  is  any  evidence  in 
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the  fight.  The  next  morning  the  defendant 
on  his  way  to  work  met  the  deceased,  and 
they  fought;  the  deceased  beat  the  defendant 
over  the  head  with  a  piece  of  plank  until  he 
said  he  had  enough.  The  second  day  fol- 
lowing they  again  met  on  the  street  in  Tis- 
homingo, and  the  defendant  shot  the  de- 
ceased three  or  four  times  with  a  pistol. 
From  the  effects  of  the  gunshot  wounds,  the 
deceased  died  the  following  day. 

The  theory  of  the  prosecution  was  that 
the  defendant  committed  the  homicide  in- 
revenge  for  being  whipped,  or  that  at  least 
it  was  a  case  of  mutual  combat.  The  theory 
of  the  defense  was  that  the  deceased  was 
the  aggressor,  and  that  the  defendant  shot 
him  in  self-defense,  and  the  further  de- 
fense of  insanity  was  interposed.    It  was  in 


evidence  that  the  deceased  had  threatened 
to  kill  the  defendant,  and  that  deceased 
had  the  general  reputation  of  being  a  man 
of  quarrelsome,  and  dangerous  character. 
The  defendant  testified  that  he  had  lived 
in  and  about  Tishomingo  for  twenty  years; 
that  he  had  been  informed  of  tlie  threats 
to  take  his  life  made  by  the  deceased;  and 
that  when  they  met  the  deceased  attempted 
to  draw  a  weapon  from  the  bosom  of  his 
shirt,  and  that  he,  retreating  from  the  de- 
ceased, fired  the  fatal  shots  in  self-defense. 
There  was  evidence  tending  to  show  that 
the  deceased  had  a  pistol  at  the  time  he 
was  shot.  A  large  number  of  witnesses 
testified  to  intimate  acquaintance  with  the 
defendant  for  several  years,  and  to  acts, 
conduct,  and  declarations   tending  to  show 


the  case  tending  to  show  insanity.  If  this 
is  all  that  the  court  means  by  the  phrase 
"burden  of  proof"  in  this  connection,  it 
would  seem  that  its  use  might  profitably 
be  avoided  altogether,  at  least  in  instruc- 
tions to  the  jury.  An  instruction  that  if, 
from  all  the  evidence  and  circumstances  of 
the  case,  the  jury  has  a  reasonable  doubt 
as  to  the  sanity  of  the  defendant,  they 
should  acquit,  would  seem  to  answer  every 
purpose,  without  any  use  of  the  phrase 
"burden  of  proof,"  or  speculations  as  to 
whether* or  not  the  burden  of  proof  shifts 
from  one  side  to  the  other. 

In  People  v.  Casey,  231  111.  261,  83  N.  E. 
278,  it  was  said:  "Whether  the  burden  of 
proof  on  the  question  of  insanity,  techni- 
cally, ever  shifts,  we  do  not  think  vital, 
provided  the  instructions  to  the  jury  make 
it  clear  that  when  the  defense  of  insanity 
is  interposed,  it  is  the  duty  of  the  jury  to 
consider  all  the  evidence,  not  only  that 
tending  to  support  the  defense  of  insanity, 
but  all  the  evidence  in  the  case,  and  if, 
after  such  consideration,  they  entertain  a 
reasonable  doubt  of  the  sanity  of  the  ac- 
cused at  the  time  of  the  commission  of  the 
alleged  offense,  he  must  be  acquitted." 

The  view  that  the  initial  presumption  of 
sanity  merely  calls  upon  the  defendant  to 
introduce  some  evidence  tending  to  rebut 
that  presumption  by  raising  a  reasonable 
doubt  on  the  point  is  doubtless  the  only 
one  that  is  logically  consistent  with  the 
general  rule  that  the  defendant's  guilt 
must  be  established  beyond  a  reasonable 
doubt,  at  least  unless  the  view  can  be  tak- 
en that  a  sane  mind  is  not  an  essential 
element  or  ingredient  of  the  offense.  The 
relation  between  the  presumption  of  sanity 
and  burden  of  proof  in  the  sense  now  under 
discussion,  i.  e.,  in  the  sense  of  the  duty  of 
going  forward  with  the  evidence,  is  analo- 
gous to  that  between  the  doctrine  of  res 
ipsa  loquitur  and  the  burden  of  proof.  See 
on  that  point  note  in  16  L.K.A.(N.S.) 
627.  Another  analogy  is  presented  by 
the  question  discussed  in  the  note  in  39 
L.R.A.(N.S.)  100,  as  to  presumption  as  to 
time  of  alteration  of  written  instrument 
and  its  effect  on  the  burden  of  proof. 
44  L.RA.(N.S.) 


h.  Declaration  that  burden  rests  with 

acctised. 

No  attempt  is  made  at  this  point  to  in- 
dicate in  which  of  the  two  senses  referred 
to  supra,  II.  a,  the  phrase  "burden  of 
proof"  was  employed.  In  Adaib  v.  State 
it  is  stated  in  one  part  of  the  opinion  that 
the  burden  of  proof  is  upon  the  defendant, 
and  in  another  that  it  is  upon  the  state, 
but  there  is  no  real  contradiction,  since  it 
is  made  clear  by  the  context  that  in  one 
instance  the  court  refers  to  the  duty  of 
bringing  forward  some  evidence  tending  to 
rebut  the  presumption  of  sanity,  and  in 
the  other  to  the  duty  of  establishing  sanity 
when  there  is  some  evidence  tending  to  show 
insanity.  And  the  same  is  doubtless  true 
of  other  cases. 

In  addition  to  the  cases  cited  at  page  727 
of  the  note  in  36  L.R.A.  the  following  cases 
declare  that  the  burden  of  proof  rests  upon 
the  defendant  (the  fact  that  in  some  in- 
stances  the  same  jurisdictions  are  repre- 
sented in  this  subdivision  and  in  the  fol- 
lowing subdivision  is  doubtless  due  for  the 
most  part  to  the  different  senses  in  which 
the  phrase  "burden  of  proof"  is  used)  : 

Fed. — See  cases  cited  in  note  in  36  L.R.A. 
727. 

Ala.— Martin  v.  State,  119  Ala.  1,  25 
So.  255;  Lide  v.  State,  133  Ala.  43,  31  So. 
953;  Porter  v.  State,  135  Ala.  51,  33  So. 
694,  s.  c.  1 40  Ala.  87,  37  So.  81 ;  Kroell  v. 
State,  139  Ala.  1,  36  So.  1025;  Parrish  v. 
State,  139  Ala.  16,  36  So.  1012;  Talbert  v. 
State,  140  Ala.  96,  37  So.  78;  Braham  v. 
State,  143  Ala.  28,  38  So.  919;  Rayfield  y. 
State,  167  Ala.  94,  52  So.  833;  McGhee  v. 
State,  —  Ala.  — ,  59  So.  573  (it  should  be 
remarked  in  this  connection  that  the  Ala- 
bama statute  provides  that  the  defense  of 
insanity  in  criminal  cases  shall  be  spe- 
cially pleaded,  and  that  it  shall  not  be 
available  under  the  general  plea  of  not 
guilty).  See  also  cases  cited  in  note  in 
36  L.R.A.  727. 

Ark. — See  cases  cited  in  note  in  36  L.R.A. 
727. 

Cal.— People  v.  Hettick,  126  Cal.  425,  68 
Pac.  918;   People  v:  Donlan,  135  Cal.  489, 
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that  he  was  not  a  person  of  sound  mind, 
and  giving  as  their  opinion  that  the  de- 
fendant was  not  rational.  Several  physi- 
cians testified  that  from  th^'ir  acquaintance 
and  observation  of  the  defendant,  it  was 
their  opinion  that  he  was  insane.  And  it 
was  in  evidence  that  he  suffered  a  fracture 
of  the  skull  when  a  boy.  In  rebuttal  the 
state  offered  evidence  tending  to  show  that 
the  defendant  was  not  insane.  Two  physi- 
cians gave  opinions  based  upon  their  exam- 
ination of  the  defendant,  that  he  was  sane, 
and  gave  the  same  answer  to  a  proper  hy- 
pothetical question. 

The  jury  returned  a  verdict  finding  the 
defendant  guilty  of  manslaughter  in  the 
first  degree.  The  judgment  and  sentence 
were  entered  on  June  12,  1909;  the  petition 


in  error  and  case  made  were  filed  in  this 
court  on  November  3,  1909. 

Mr.  Cornelius  Hardy  for  plaintiff  in 
error. 

Mr.  Smith  O.  Matson,  Assistant  At- 
torney Qeneral,  for  the  State. 

Doyle,  J.,  delivered  the  opinion  of  the 
court : 

The  principal  question  presented  arises 
upon  the  assignments  of  error  based  upon 
instructions  given  to  the  jury  upon  the 
defense  of  insanity,  and  the  refusal  to  give 
an  instruction  upon  that  defense  requested 
on  behalf  of  the  defendant. 

On  the  defense  of  insanity,  the  court  in- 
structed the  jury  in  part  as  follows:     "In- 


87  Pac.  761;  People  v.  Zeigler,  142  Cal. 
337,  75  Pac.  1090;  People  v.  Suesser,  142 
Cal.  354,  75  Pac.  1093;  People  v.  Nihell, 
.144  Cal.  200,  77  Pac.  916;  People  v.  Wells, 
145  Cal.  138,  78  Pac.  470;  People  v.  Wil- 
lard,  150  Cal.  543,  89  Pac.  124;  People  v. 
Carantan,  11  CaL  App.  561,  105  Pac.  768. 
See  also  cases  cited  in  note  in  36  L.R.A. 
727. 

Conn. — See  cases  cited  in  note  in  36 
luRJi.  727. 

Del.— SUte  v.  Hand,  1  Marv.  (Del.)  546, 
41  Atl.  192;  State  v.  Cole,  2  Penn.  (Del.) 
344,  45   Atl.  391;   State  v.  Jack,  4  Penn. 

(Del.)  470,  58  Atl.  833;  State  v.  Lee,  1 
B<^ce  (Del.)  18,  74  Atl.  4  {dictum).  See 
also  cases  cited  in  note  in  36  L.R.A.  727. 

Ga.— Minder  v.  Stote,  113  Ga.  772,  39 
8.  E.  284;  Roberts  v.  State,  123  Ga.  146, 
51  S.  E.  374 ;  Allams  y.  State,  123  Ga.  500, 

61  S.  E.  506;   Hobbs  v.  Btate,  8  Ga.  App. 

53,  68  S.  E.  515.     See  also  cases  cited  in 

note  in  36  L.R.A.  727. 
Idaho. — State  v.  Larkins,  5   Idaho,  200, 

47  Pac.  945;  State  v.  Shuff,  9  Idaho,  115. 

72    Pac.    664,    13    Am.    Crim.    Rep.    443; 

State  V.  Wetter,  11  Idaho,  433,  83  Pac.  341. 
Iowa. — State  v.  Robbins,  109  Iowa,  650, 

80  N.  W.  1061 ;  State  v.  Novak,  109  Iowa, 

717,  79  N.  W.   465;    State  v.   Thiele,   119 

Iowa,  659,  94  N.  W.  256;  State  v.  Humbles, 

126  Iowa,  462,  102  N.  W.  409.     See  also 

cases  cited  in  note  in  36  L.R.A.  727. 
Kv.— Portwood  v.  Com.  104  Ky.  496,  47 

S.  W.  339 ;  Abbott  v.  Com.  107  Ky.  624,  55 

S.  W.  196;  Wright  v.  Com.  24  Ky.  L.  Rep. 

1838,  72  S.  W.  340;  Jolly  v.  Com.  110  Ky. 

190,  96  Am.  St.  Rep.  429,   61   S.  W.  49; 

Mathley   v.   Com.   120   Ky.   389,   86   S.   W. 

988;  Wilcoxin  v.  Com.  138  Ky.  846,  129  S. 

W.  309;  Miracle  v.  Com.  148  Ky.  453,  146 

S.  W.  1136.    See  also  cases  cited  in  note  in 

36  L.R.A,  727. 
La. — State  v.  Lyons,  113  La.  959,  37  So. 

890;    SUte  V.   Johnston,   118   La.   276,   42 

So.  935.     See  also  cases  cited  in  note  in  36 

L.R^.  727. 
Me.—State  v.  Parks,  93  Me.  208,  44  Atl. 

899. 
Minn. — See   cases    cited    in    note    in    36 

f..R,A.   727. 

44  L.RJV.(N.S.) 


Miss. — See  cases  cited  in  note  in  36 
L.R.A.  727. 

Mo. — State  v.  Duestrow,  137  Mo.  44,  38  S. 
W.  664,  39  S.  W.  266;  State  v.  Palmer,  161 
Mo.  152,  61  S.  W.  661;  State  v.  Coats,  174 
Mo.  396,  74  S.  W.  864;  State  v.  Privitt,  175 
Mo.  207,  75  S.  W.  457;  State  v.  Church, 
199  Mo.  605,  98  S.  W.  16;  State  v.  Speyer, 
207  Mo.  540,  14  L.R.A.(N.S.)  836,  106  S. 
W.  505;  State  v.  Porter,  213  Mo.  43,  127 
Am.  St.  Rep.  589,  111  S.  W.  529;  State 
V.  Barker,  216  Mo.  532,.  115  S.  W.  1102. 
See  also  cases  cited  in  note  in  36  L.R.A. 
727. 

Nev. — See  cases  cited  in  note  in  36  L.R.A. 
727. 

N.  J.— Clawson  v.  State,  59  N.  J.  L.  434, 
36  Atl.  886;  State  v.  Hill,  65  N.  J.  L.  626, 
47  Atl.  814,  12  Am.  Crim.  Rep.  191. 

N.  M. — See  cases  cited  in  note  in  36 
L.R.A.  727. 

N.  Y. — See  cases  cited  in  note  in  36  L.R.A. 
727, 

N.  C— State  v.  Spivey,  132  N.  C.  989,  43 
S.  E.  475;  State  v.  Cloninger,  149  N.  C. 
567,  63  S.  E.  164;  State  v.  Hancock,  151 
N.  C.  699,  66  S.  E.  137.  See  also  cases 
cited  in  note  in  36  L.R.A.  727. 

Ohio. — See  cases  cited  in  note  in  36 
L.R.A.  727. 

Okla. — ^Adaib  v.  State. 

Pa.— Com.  V.  Earner,  190  Pa.  335,  49  Atl. 
60;  Com.  v.  Kilpatrick,  204  Pa.  218,  53 
Atl.  774;  Com.  v.  Beckwith,  27  Pa.  Co.  Ct. 
481;  Com.  v.  Hallowell,  223  Pa.  494,  72 
Atl.  845;  Com.  y.  Lee,  233  Pa.  16,  81  Atl. 
812.  See  also  cases  cited  in  note  in  36 
L.R.A.  727. 

R.  I.— State  V.  Quigley,  26  R.  I.  263.  07 
L.R.A.  322,  58  Atl.  905,  3  Ann.  Cas.  920. 

S.  C— State  V.  Hyde,  90  S.  C.  296,  73 
S.  E.  180.  See  also  cases  cited  in  note  in 
36  L.R.A.  727. 

Tenn. — See  cases  cited  in  note  in  36 
L.R.A.  727. 

Tex. — Burt  v.  State,  38  Tex.  Crim.  Rep. 
397,  39  L.R.A.  305,  40  S.  W.  1000.  43  S.  W. 
344;  Carter  v.  State,  39  Tex.  Crim.  Rep. 
346.  46  S.  W.  236,  48  S.  W.  508;  Hurst 
v.  State.  40  Tex.  Crim.  Rep.  378,  46  S.  W. 
635,   50   S.  W.   719;    Carlisle  v.    State,   — 
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sanity  once  established  is  presumed  to  con- 
tinue until  the  contrary  is  proven.  The 
presumption  of  the  continuance,  however, 
applies  onlyto  cases  of  chronic  or  confirmed 
nature.  This  does  not  hold  good  in  cases 
of  occasional  or  intermittent  derangement, 
or  of  partial  insanity.  When  it  is'  proved 
that  the  defendant  had  lucid  intervals,  the 
presumption  is  that  the  criminal  act  was 
committed  during  one  of  them ;  that  is,  if  it 
is  proved  that  the  nature  of  the  insanity 
under  which  the  defendant  was  proved  to 
have  labored  at  some  time  in  the  past  was 
only  for  a  time,  and  at  times  he  was  par- 
tially insane,  and  at  times  he  was  sane, 
then  it  is  presumed  that  the  defendant  com- 
mitted the  act  while  in  his  right  mind,  and 
it   devolves   upon   the    defendant   to    show 


that  he  was  insane  at  the  particular  time 
that  the  offense  was  committed,  in  order  to 
excuse  him  from  the  legal  consequences  of 
his  act.  A  homicide  committed  by  one  who 
has  not  sufficient  knowledge  and  understand- 
ing to  comprehend  right  from  wrong,  and 
understand  the  consequences  of  his  act,  is 
excusable  for  his  acts  while  his  mind  is 
in  this  condition;  but  it  is  not  every  de- 
rangement of  the  mind  that  will  excuse 
one  for  the  commission  of  a  crime.  If  one 
has  sufficient  mind  and  understanding  to 
know  right  from  wrong  regarding  the  par- 
ticular act,  and  is  able  to  understand  and 
comprehend  the  consequences  of  his  act,  the 
law  recognizes  him  as  sane,  and  holds  him 
responsible  for  such  act.  And  if  you  be- 
lieve beyond  a  reasonable   doubt  that  the 


Tex.  Crim.  Rep.  — ,  56  S.  W.  305;  Gray 
v.  State,  —  Tex.  Crim.  Rep.  — ,  74  S.  W. 
652;  Nugent  v.  State,  46  Tex.  Crim.  Rep. 
07,  80  S.  W.  84 ;  Stanfield  v.  State,  50  Tex. 
(rim.  Rep.  09,  94  S.  W.  1057;  Fults  v. 
State,  50  Tex.  Crim.  Rep.  502,  98  S.  W.  1057; 
Kellev  v.  State,  61  Tex.  Crim.  Rep.  151.  101 
S.  W.  230;  Sartin  v.  State.  51  Tex.  Crim. 
Rep.  571,  103  S.  W.  875;  Thomas  v.  State, 
55  Tex.  Crim.  Rep.  293,  116  S.  W.  600;  Smith 
v.  State,  55  Tex.  Crim.  Rep.  563,  117  S.  W. 
060;  Roberts  v.  6tate  —  Tex.  Crim.  Rep. 
— ,  150  S.  W.  627;  Montgomery  v.  State, 
—  Tex.  Crim.  Rep.  — ,  161  S.  W.  813.  See 
also  cases  cited  in  note  in  36  L.R.A.  727. 

Utah.— State  v.  Brown,  36  Uta^,  46,  24 
L.R.A.  (N.S.)  545,  102  Pac.  641. 

Va. — See -cases  cited  in  note  in  36  L.R.A. 
727. 

Wash.— State  v.  Qark,  34  Wash.  485,  101 
Am.  St.  Rep.  1006,  76  Pac.  98. 

Eng. — See  cases  cited  in  note  in  36  L.R.A. 
727. 

c.  Declaration  that  burden  rests  with 

state. 

In  a  considerable  number  of  jurisdictions, 
it  is  declared  that,  although  the  initial  pre- 
sumption is  in  favor  of  sanity,  whenever 
the  defendant  introduces  evidence  tend- 
ing to  overcome  that  presumption  and  thus 
to  make  an  issue  of  his  sanity,  the  burden 
of  proof  upon  that  issue,  as  well  as  upon  all 
other  essential  elements  in  the  case  of  the 
state,  falls  upon  the  prosecution. 

This  rule  is  announced  in  the  following 
cases :  < 

Fed.— Hotema  v.  United  States,  186  U.  S. 
413,  46  L.  ed.  1225,  22  Sup.  Ct.  Rep.  895; 
Battle  V.  United  States,  209  U.  S.  36,  52 
L.  ed.  670,  28  Sup.  Ct.  Rep.  422;  Snell  v. 
United  States,  16  App.  D.  C.  501.  See  also 
cases  cited  in  note  in  36  L.R.A.  729. 

Fla.— Brown  v.  State,  40  Fla.  459,  25  So. 
63;  Davis  v.  State,  44  Fla.  32,  32  So.  822; 
Johnson  v.  State,  67  Fla.  18.  49  So.  40.  See 
also  cases  cited  in  note  in  36  L.R.A.  729. 

111.— People  v.  Casey,  231  111.  261,  83  N.  E. 
278.     See    also   cases   cited   in    note    in   36 
L.R.A.  729. 
44  L.R.A.(N.S.) 


Ind.— Freese  v.  State,  159  Ind.  597,  65  S. 
E.  915  {dictum) ;  Fritz  v.  State,  —  Ind.  — , 

99  N.  E.  727.    See  also  cases  cited  in  note  in 
36  L.R.A.  730. 

Mass. — Com.  v.  Johnson,  188  Mass.  382, 
74  N.  E.  939.  See  also  cases  cited  in  note  in 
36  L.R.A.  730. 

Mich.— People   v.    Muste,    137    Mich.    216, 

100  N.  W.  455.    See  also  cases  cited  in  note 
in  36  L.R.A.  730. 

Miss. — Caffey  v.  State.  —  Miss.  — ,  24  So. 
315  (implied).  See  also  cases  cited  in  note 
in  36  L.R.A.  730. 

Mont. — State  v.  Brooks,  23  Mont.  146,  67 
Pac.  1038. 

Neb.— Snider  v.  State,  56  Neb.  309,  76 
N.  W.  574;  Knights  v.  State,  58  Neb.  225, 
76  Am.  St.  Rep.  78,  78  N.  W.  508;  Hamblin 
V.  State,  81  Neb.  148,  115  N.  W.  850,  18 
Ann.  Cas.  669;  Davis  v.  State,  90  Neb.  361, 
133  N.  W.  406.  See  also  cases  cited  in  note 
in  36  L.R.A.  730. 

N.  H. — See  cases  cited  in  note  in  36  L.R.A. 
729. 

N.  Y. — See  cases  cited  in  note  in  36  L.K.Au 
729. 

Okla. — Adaib  v.  State. 

Wyo.— State  v.  Pressler,  16  Wyo.  214,  92 
Pac.  806,  16  Ann.  Cas.  93. 

Thus  it  is  said  that  the  general  presump- 
tion of  sanity  makes  a  prima  facie  case  and 
nothing  more,  and  when  the  right  to  con- 
vict is  challenged  by  evidence  in  the  case 
tending  to  show  the  insanity  of  the  defend- 
ant at  the  time  of  the  criminal  act,  the 
burden  does  not  shift,  but  still  rests  with 
the  prosecution  to  show  that  the  defendant 
was  criminally  responsible,  that  ia,  sane. 
Ibid. 

Again,  when  the  legal  presumption  of 
sanity  encounters  opposing  evidence,  the 
state  is  then  said  to  be  charged  with  a 
burden  which  did  not  previously  rest  upon 
it,  the  law  then  for  the  first  time  imposing 
upon  it  the  onus  of  showing  the  prisoner's 
sanity  by  the  proper  measure  of  proof. 
Knights  V.  State,  58  Neb.  225,  76  Am.  St. 
Rep.  78,  78  N.  W.  508. 

And  it  has  been  said  that  the  burden  is 
with  the  state  throughout,  not  only  as  to 
the  case  as  made  by  it,  but  as  to  all  de- 
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defendant  killed  thtf  deceased  as  charged 
in  the  information,  with  a  premeditated 
design  to  effect  his  death,  and  that,  at  the 
time  of  such  killing,  he  knew  and  under- 
stood that  it  was  wrong  to  take  the  life 
of  the  deceased^  and  was  able  to  understand 
and  comprehend  the  consequences  of  such 
act,  then,  in  that  event,  it  will  be  your 
duty  to  find  the  defendant  guilty  of  murder 
as  charged  in  the  indictment.  On  the  other 
hand,  if  you  should  find  that  he  was  not 
able  to  know  right  from  wrong,  and  was  not 
able  to  understand  and  comprehend  the  con- 
^uences  of  his  act,  then  you  will  acquit 
him." 

On  behalf  of  the  defendant,  the  following 
instruction  was  requested:  "Gentlemen  of 
the  jury,  you  are  instructed  that  the  defend- 


ant has  interposed  as  one  of  his  defenses  in 
this  case  the  plea  of  insanity.  When  that 
defense  is  interposed,  the  burden  of  proof 
is  upon  the  defendant  to  introduce  suffi- 
cient evidence  to  raise  in  your  minds  a 
reasonable  doubt  of  his  sanity.  It  is  not 
required  that  the  defendant  shall  prove  his 
insanity  to  the  satisfaction  of  the  minds 
of  the  jury  by  competent  evidence  beyond 
a  reasonable  doubt,  or  by  a  preponderance 
of  the  evidence.  It  is  sufficient  if  he  only 
introduces  sufficient  evidence  to  raise  in 
your  minds  a  reasonable  doubt  of  his  sanity, 
and  when  this  is  done  you  are  instructed 
that  the  burden  of  proof  is  upon  the  state 
to  prove  the  sanity  of  the  defendant  by 
competent  evidence  beyond  a  reasonable 
''  doubt,  before  you  would  be  justified  in  con- 


fenses  which  the  evidence  tends  to  estab- 
lish. Hamblin  v.  State,  81  Neb.  148,  115 
N.  W.  850,  16  Ann.  Gas.  669. 

But  even  in  these  jurisdictions,  it  is 
often  said  that  the  burden  is  on  the  de- 
fendant to  overcome  the  original  presump- 
tion of  sanity  before  the  burden  of  proof 
falls  upon  the  state.  Brown  v.  State,  40 
r.a.  459,  25  So.  63;  Johnson  v.  State,  57 
Fla.  18,  49  So.  40;  People  v.  Egnor,  175 
X.  Y.  419,  67  N.  E.  906;  People  v.  Tobin, 
176  N.  Y.  278,  68  N.  E.  369;  Maas  v.  Terri- 
tory, 10  Okla.  714,  53  LJI.A.  814,  63  Pac. 
960. 

ill.  Measure  of  proof, 

a.  In  general. 

The  earlier  cases  as  to  measure  of  proof 
of  insanity  are  cited  in  the  note  in  39 
1*.R.A.  737,  and  are  not  repeated  here. 

As  already  intimated,  whether  the  courts 
declare  in  terms  that  the  burden  of  proof 
as  to  sanity  or  insanity  rests  upon  the  de- 
fendant or  upon  the  state,  it  may  be  con- 
ceded that  it  is  incumbent  upon  the  defend- 
ant to  produce  some  evidence  tending  to 
rebut  the  presumption  of  sanity, — at  least 
unless  the  state's  own  evidence  raises  a 
doubt  as  to  the  defendant's  sanity.  The 
real  point  of  difficulty  and  the  real  point 
of  conflict  relate  to  the  question  as  to  the 
measure  of  proof  that  the  defendant  must 
produce.  Disregarding  for  the  present  minor 
variations,  there  are  three  opposing  theories, 
each  of  which  has  some  support  from  the 
cas^^s:  (1)  That  the  defendant  must  estab- 
lish insanity  beyond  a  reasonable  doubt; 
(2)  that  defendant  must  establish  insanity 
by  a  preponderance  of  the  evidence j  (3) 
that  defendant  need  only  raise  a  reasonable 
doubt  as  to  his  sanity;  m  other  words,  that 
if  any  question  as  to  sanity  is  raised  by  the 
evidence,  it  is  then  incumbent  upon  the 
state  to  establish  sanity  beyond  a  reason- 
able doubt. 

h.  Doctrine  that  defendant  must  estah- 
lish  insanity  heyond  a  reasonable 
doubt. 

As  shown  in  the  note  in  39  L.R.A.  737, 
44  L.R.A.(N.S,) 


some  of  the  earlier  cases  not  only  deprive 
the  defendant  of  the  benefit  of  reasonable 
doubt  on  the  question  of  sanity^  but  go  to 
the  other  extreme  and  require  him  to  estab- 
lish his  insanity  beyond  a  reasonable  doubt. 
As  shown  in  the  next  subdivision,  some  of 
the  later  cases  employ  language  that,  liter- 
ally at  least,  require  something  on  the  part 
of  the  defendant  beyond  mere  preponderance 
of  evidence  on  the  question  of  insanity; 
but,  with  the  exlcoption  of  Oregon,  where 
the  decision  is  controlled  by  statute,  none 
of  the  later  cases  go  to  the  extent  of  re- 
quiring him  to  establish  insanity  beyond 
a  reasonable  doubt.  Apart  from  statute, 
the  doctrine  is  practically  obsolete.  Indeed, 
there  seems  to  be  no  logical  justification 
whatever  for  the  doctrine.  In  some  cases, 
perhaps,  the  statement  of  the  rule  in  that 
form  was  prompted  by  a  prejudice  against 
insanity  as  a  defense,  and  a  desire  to  re- 
strict its  efficiency  as  far  as  possible.  In 
other  cases  which  sustain  tha'i  statement 
of  the  rule,  it  seems  to  have  been  supposed 
that  it  was  the  only  logical  alternative  to 
the  view  that  the  defendant  is  entitled  to 
the  benefit  of  the  reasonable  doubt  on  the 
question  of  sanity  or  insanity.  But  that, 
of  course,  is  not  true,  since  there  is  another 
alternative, — and  that  is  the  one  generally 
accepted  by  the  courts  that  deprive  the 
defendant  of  the  benefit  of  the  reasonable 
doubt. — namely,  that  the  defendant  must 
establish  his  insanity  by  a  preponderance 
of  the  evidence. 

In  the  Oregon  case  above  referred  to, 
State  v.  Trapp,  56  Or.  588,  109  Pac.  lOOt, 
it  was  held  that  under  a  statute  providin.^ 
that  the  defense  of  insanity  must  be  proved 
beyond  a  reasonable  doubt,  and  that  no  act 
done  by  one  in  a  state  of  voluntary  intoxi- 
cation shall  be  less  criminal  because  of  that 
condition,  one  relying  upon  the  defense  ol 
intoxication  has  the  burden  of  proving  be- 
vond  a  reasonable  doubt  that  the  intoxica- 
tion  resulted  in  a  diseased  condition  of  thr 
mind. 

Practically  all  the  cases  cited  infra.  III. 
b,  c,  and  d,  arc,  of  course,  impliedly  opposed 
to  the  doctrine  that  the  defendant  must 
establish  his  insanity  beyond  a  reasonable. 
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victing  the  defendant  as  charged  in  the  ini 
dictment,  and  then  the  burden  of  proving 
tlie  sanity  of  the  defendant  rests  upon  the 
state,  like  that  of  proving  any  other  mate- 
rial allegation  of  the  indictment;  and  if 
vou  believe  that  the  state  has  failed  to 
prove  by  competent  evidence  beyond  a  rea- 
sonable doubt  the  sanity  of  the  defendant, 
and  if  from  all  the  evidence  in  the  case 
there  is  a  reasonable  doubt  in  your  minds 
as  to  the  sanity  of  the  defendant,  you  will 
return  a  verdict  of  not*  guilty  and  acquit 
the  defendant.  (Refused,  and  exception  al- 
lowed.   A.  T.  West,  Judge.)" 

The  important  question  presented  is, 
What  was  the  proper  instruction  to  give 
the  jury  with  regard  to  the  degree  of  proof 


necessary  for  them  to'Ucquit  the  defendant 
on  the  ground  of  insanity? 

Sanity  being  the  normal  and  usual  con- 
dition of  mankind,  the  law  in  criminal  cases 
presumes  the  defendant  to  be  sane,  and 
this  presumption  of  law  stands  until  it  is 
overcome  by  the  evidence  in  the  case.  On 
the  question  as  to  what  is  sufficient  proof 
to  overcome  this  presumption  where  the 
defense  of  insanity  is  interposed,  and  the 
degree  of  proof  necessary  to  show  that  the 
defendant  was  not  criminally  responsible 
for  his  act,  there  has  c'ver  been  an  irrecon- 
cilable conflict  of  opinion.  The  authorities, 
American  and  English,  recognize  three  gen- 
eral rules: 

First.  That  the  presumption  of  sanity  can 
only   be   overcome  by  the   same   degree   of 


doubt.  In  a  few  cases  the  courts  have 
taken  pains  expressly  to  negative  that  view.  , 
See  Hobbs  v.  State,  8  Ga.  App.  63,  68  S.  E. 
515;  Portwood  v.  Com.  104  Ky.  496,  47  S. 
W.  339;  State  v.  Porter,  213  Mo.  43,  127' 
Am.  St.  Rep.  589,  111  S.  W.  629;  Duthey 
V.  State,  131  Wis.  178,  10  L.RA.(N.S.)  1032, 
111  N.  W.  222. 

So,  defendant  need  not  show  insanity 
(unconsciousness  in  this  case  being  treated 
as  equivalent  to  insanity)  by  evidence  that 
shall  be  "conclusive"  to  the  minds  of  the 
jury;  this  is  equivalent  to  evidence  beyond 
a  reasonable  doubt.  State  v.  Brandenberger, 
161  Iowa,  197,  130  N.  W.  1065. 

So,  while  defendant  must  clearly  prove 
his  insanity  by  a  preponderance  of  the  evi- 
dence, the  further  explanation  should  be 
given  that  this  does  not  mean  beyond  a 
reasonable  doubt.  Stanfield  v.  State,  50 
Tex.  Crim.  Rep.  69,  94  S.  W.  1057;  McCul- 
lough  V.  State,  50  Tex.  Crim.  Rep.  132,  94 
S.  W.  1056. 

So,  while  defendant  must  show  his  in- 
sanity by  a  preponderance  of  the  evidence, 
he  need  do  no  more  than  that.  Kirby  v. 
State,  —  Tex.  Crim.  Rep.  — ,  150  S.  W.  456. 

o.  Doctrine  that  defendant  must  eatdb' 
Hsh  insanity  hy  a  preponderance  of 
evidence* 

A  large  number  of  cases  not  only  declare 
that  the  burden  of  proof  as  to  insanity  rests 
upon  defendant,  but  also  that  he  must 
establish  insanity  by  a  preponderance  of 
evidence.  Assuming  that  a  sane  mind  is  an 
essential  element  or  ingredient  of  the  of- 
fense, this  view  is  logically  inconsistent 
with  the  fundamental  rule  that  the  guilt 
of  defendant  must  be  established  beyond  a 
reasonable  doubt.  The  adoption  of  this 
view  seems  to  have  been  prompted  by  con- 
siderations of  practical  expediency,  and  the 
conviction  that  the  defense  of  insanity  is 
too  often  invoked  and  too  easily  established 
as  a  means  of  escaping  punishment  rather 
than  by  strict  legal  reasoning  or  deduction 
from  general  principles.  Occasionally,  how- 
ever, the  courts  have  attempted  to  reconcile 
this  view  with  the  rule  that  the  defendant's 
]4  L.RJl.(N.S.) 


guilt  must  be  established  beyond  a  reason- 
able doubt. 

Thus  in  State  v.  Quigley,  26  R.  I.  263,  67 
L.R.A.  322,  58  Atl.  905,  3  Ann.  Cas.  920, 
the  court  said  that,  in  contra-distinction 
to  the  so-called  American  rule,  which  holds 
that  in  a  criminal  case  there  is  but  one 
issue,  and  that  the  burden  throughout  is 
upon  the  prosecution  to  prove  beyond  a 
reasonable  doubt  not  only  the  criminal  act, 
but  the  capacity  of  the  accused  to  commit 
the  act,  it  is  more  logical  to  hold  with  the 
English  rule,  that  the  question  of  guilt  and 
the  question  of  insanity  raise  two  distinct 
issues,  and  that,  while  both  may  be  involved 
in  the  final  verdict,  the  burden  of  proof 
upon  each  issue  lies  upon  different  parties. 
Sanity  is  not  an  ingredient  of  crime.  It  is 
a  ^condition  precedent  of  all  intelligent  ac- 
tion, as  well  benevolent  as  nefarious.  It 
is  a  quality  of  the  actor,  not  an  element 
of  the  act.  We  do  not  infer  insanity  from 
the  criminal  act  as  we  do  malice  and  pre- 
meditation. Sanity  is  a  premise,  not  a 
conclusion.  When  the  presumption  of  in- 
nocence and  the  presumption  of  sanity  are 
summoned  as  witnesses  and  weighed  against 
each  other,  the  presumption  of  sanity  out- 
weighs the  presumption  of  innocence,  for, 
as  there  are  many  more  persons  who  com- 
mit crimes  than  there  are  who  are  crim- 
inally irresponsible,  when  a  given  person 
commits  a  criminal  act,  in  the  absence  of 
further  knowledge,  we  consider  him  guilty, 
not  insane.  And  the  presumption  of  sanity 
continues  even  after  the  presumption  of 
innocence  has  been  overcome. 

Especially  was  this  deemed  the  better 
rule  in  the  Quigley  Case,  in  view  of  the 
statute  in  that  state  providing  that  when- 
ever, upon  the  trial  of  any  person  upon  an 
indictment,  the  accused  shall  set  up  in  de- 
fense thereto  his  insanity,  the  jury,  if  they 
acquit  such  person  upon  such  ground,  shall 
state  that  they  have  so  acquitted  him. 

In  State  v.  Clark,  34  Wash.  485,  101  Am. 
St.  Rep.  1006,  76  Pac.  98,  in  arguing  for  this 
doctrine  it  was  said  that  insanity,  when 
alleged  as  a  defense,  is  an  independent 
affirmative  defense,  and  is  opposed  to  the 
natural  and  usual  order  of  thmgs;  the  pre- 
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proof  that  is  necessary  to  overcome  the  pre- 
sumption of  innocence;  therefore  .the  bur- 
den is  upon  the  defendant  to  establish  his 
insanity  when  the  act  charged  was  com- 
mitted, beyond  a  reasonable  doubt.  This 
doctrine  is  nidi  mental,  and  is  now  without 
support,  except  in  one  or  two  jurisdictions. 
Second.  That  the  presumption  of  sanity 
prevails  until  it  is  overcome  by  a  fair  pre- 
ponderance of  evidence,  and  the  burden  is 
on  the  defendant  to  establish  his  insanity 
to  the  reasonable  satisfaction  of  the  jury. 
Russell,  Crimes,  9th  ed.  525;  Roscoe,  Crim. 
Ev.  7th  ed.  976;  Fost.  C.  L.  225.  This 
might  properly  be  termed  the  English  doc- 
trine. The  leading  case  in  the  English 
courts  is  McXaghten's  Case,  10  Clark  & 
F.  200.    McNaghten  was  tried  for  the  mur- 


der of  a  Mr.  Drummond,  private  secretary 
of  Sir  Robert  Peel,  mistaking  him  for  the 
premier  himself.  He  was  acquitted  on  the 
ground  of  insanity,  and  his  acquittal 
caused  so  much  excitement  that  the  ques- 
tion of  insanity  as  a  defense  in  criminal 
cases  was  made  the  subject  of  debate  in  the 
House  of  Lords,  and  the  opinion  of  the 
judges  on  the  law  governing  such  cases  was 
taken.  On  the  question  here  involved,  Lord 
Chief  Justice  Tindal,  speaking  for  himself 
and  the  other  judges,  said  that  the  jurors 
ought  to  be  told  in  all  cases  where  insanity 
is  set  up  as  a  defense,  that  "every  man  is 
to  be  presumed  to  be  sane,  and  to  possess  a 
sufficient  degree  of  reason  to  be  responsible 
for  his  crimes,  until  tlie  contrary  be  proved 
to    their    satisfaction."      The    rule    so    dc- 


sumption  of  sanity  neutralizes  the  presump- 
tion of  innocence,  upon  which  the  rule  of 
reasonable  doubt  rests;  the  preponderance 
of  evidence  rule  is  the  only  safe  rule  for 
society,  and  at  the  same  time  is  just  to  the 
accused,  since  insanity,  when  it  exists  as  a 
fact,  is  easily  and  readily  proved,  and  when 
it  does  not  exist  as  a  fact  is  easily  feigned 
and  difficult  to  disprove;  insanity  is  the 
usual  defense  when  there  is  no  other. 

And  in  State  v.  Lee,  1  Boyce  (Del.)  18, 
74  Atl.  4,  it  was  implied  that  insanity  is  to 
be  deemed  a  substantive,  distinct,  or  inde- 
pendent matter  of  defense. 

So,  under  an  act  providing  that  the  de- 
fense of  insanity  in  criminal  cases  shall  be 
specially  pleaded,  and  that  it  shall  not  be 
available  under  the  general  plea  of  not 
guilty,  it  is  held  in  Alabama  that  insanity 
is  an  affirmative  defense  which  the  accused 
must  set  up.  Howard  v.  State,  172  Ala. 
402.  34  L.R.A.(N.S.)  990,  55  So.  255.  A 
similar  statute  is  found  in  Oregon. 

The  rule  of  this  subdivision  is.  of  course, 
opposed  by  the  eases  cited  infra.  III.  d,  hold- 
ing that  it  is  necessary  for  defendant  only 
to  raise  a  reasonable  doubt  as  to  his  sanity; 
and  some  of  the  reasons  for  the  latter  view, 
a(»  opposed  to  the  view  that  he  must  estab- 
lish insanity  by  a  preponderance  of  the  evi- 
dence, are  there  given. 

In  addition  to  the  cases  cited  in  the  note 
in  39  L.R.A.  737,  the  following  cases  sup- 
port the  doctrine  that  defendant  must 
establish  insanity  by  a  preponderance  of 
the  evidence: 

Ala.— Martin  v.  State,  119  Ala.  1,  25  So. 
255;  Lide  v.  State,  133  Ala.  43,  31  So.  953; 
Porter  v.  State,  135  Ala.  51,  33  So.  694,  s.  c. 
140  Ala.  87,  37  So.  81;  Kroell  v.  State,  139 
Ala.  1.  36  So.  1025;  Parrish  v.  State,  139 
Ala.  I%r  36  So.  1012;  Talbert  v.  State,  140 
Ala.  96.  37  So.  78;  Braham  v.  State,  143 
Ala.  28,  38  So.  919.  See  also  cases  cited 
in  note  in  39  L.R.A.  739. 

Ark. — See  cases  cited  in  note  in  39  L.R.A. 
739. 

Cal.— People  v.  Plyler,  126  Cal.  379,  58 
Pac.  9<M:  People  v.  Hettick,  126  Cal.  425, 
5S  Pac.  918:  People  v.  Zeiglcr,  142  Cal.  337, 
75  Pac.  1090:  People  v.  Wells,  145  Cal.  138, 
44  L.RA.(N.S.) 


78  Pac.  470;  People  v.  Willard,  150  Cal. 
543,  89  Pac.  124;  People  v.  Carantan,  11 
Cal.  App.  661,  105  Pac.  768.  See  also  cases 
cited  in  note  in  39  L.R.A.  739. 

Ga.— Ryder  v.  State,  100  Ga.  528,  38 
L.R.A.  721,  62  Am.  St.  Rep.  334,  28  S.  E. 
246;  Minder  v.  State,  113  Ga.  772,  39  S.  E. 
284;  Roberts  v.  State,  123  Ga.  146,  51  S.  E. 
374;  Allams  v.  State,  123  Ga.  500,  51  S.  E. 
506.  See  also  cases  cited  in  note  in  3& 
L.R.A.  739. 

Iowa. — State  v.  Brandenberger,  151  Iowa, 
197,  130  N.  W.  1065  (unconsciousness  here 
treated  as  equivalent  of  insanity).  See  also 
cases  cited  in  note  in  39  L.R.A.  739. 

I^a. — See  cases  cited  in  note  in  39  L.RA. 
739. 

Me. — See  cases  cited  in  note  in  39  L.ItA. 
739. 

Mo. — See  cases  cited  in  note  in  39  L.RA. 
739. 

Nev. — See  cases  cited  in  note  in  39  L.R.A. 
739. 

N.  J.— aawson  v.  State,  59  N.  J.  L.  434, 
36  Atl.  886.  See  also  cases  cited  in  note 
in  39   L.R.A.   739. 

Ohio— Kelch  v.  State,  55  Ohio  St.  146,  39 
L.RA.  737,  60  Am.  St.  Rep.  680,  45  N.  E. 
6;  State  v.  Auston,  71  Ohio  St.  317,  104 
Am.  St.  Rep.  778,  73  N.  E.  218.  See  also 
cases  cited  in  note  in  39  L.RA.  739. 

Pa.— Com.  V.  Lee,  233  Pa.  16,  81  Atl.  812. 
See  also  cases  cited  in  note  in  39  L.R.A. 
739. 

S.  C— State  V.  Ilyde,  90  S.  C.  296,  73 
S.  E.  180. 

Tex. — Sartin  v.  State,  51  Tex.  Crim.  Rep. 
571,  103  S.  W.  876;  Smith  v.  State,  65  Tex. 
Crim.  Rep.  563,  117  S.  W.  966;  Roberts  v. 
State,  —  Tex.  Crim.  Rep.  — ,  150  S.  W. 
627.  See  also  cases  cited  in  note  in  39 
L.R.A.  739. 

And  it  has  been  said  that  the  burden  of 
proof  of  insanity  is  with  the  defendant 
from  the  beginning,  and  never  shifts.  Com. 
V.  Heidler,  191  Pa.  375,  43  Atl.  211;  Com. 
V.   Calhoun.  238  Pa.  474,  86   Atl.  472. 

It  should  be  stated  in  connection  with  the 
Alabama  cases  cited  above,  that  the  Ala- 
bama Code  provides  that  the  burden  of 
proving  irresponsibility  shall  be  cast  upon 
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clared  has  been  accepted  as  settling  the 
law  on  this  question  by  the  English  courts, 
and  with  minor  modifications  it  has  been 
approved  by  the  courts  of  last  resort  in 
many  of  the  states.  In  some  of  the  states 
this  rule  is  statutory. 

Third.  If  any  evidence  is  introduced 
tending  to  prove  that  the  defendant  was 
insane  at  the  time  of  the  commission  of  the 
act  charged,  then  the  burden  of  proving 
the  sanity  of  the  defendant  devolves  upon 
the  prosecution,  and  the  state  is  bound  to 
establish  his  sanity,  like  all  other  elements 
of  the  crime,  beyond  a  reasonable  doubt. 
This  doctrine  is  distinctively  American, 
and  is  the  rule  declared  by  the  Supreme 
Court  of  the  United  States. 

The  leading  case  supporting  this  rule  is 


Davis  y.  United  States,  160  U.  S.  469,  40 
L.  ed.  490,  16  Sup.  Ct.  Rep.  353.  In  the 
opinion  of  the  court,  fully  reviewing  the 
authorities,  English  as  well  as  American, 
it  is  said  by  Mr.  Justice  Harlan: 

"We  are  unable  to  assent  to  the  doctrine 
that,  in  a  prosecution  for  murder,  the  de- 
fense being  insanity,  and  the  fact  of  the 
killing  with  a  deadly  weapon  being  clearly 
established,  it  is  the  duty  of  the  jury  to 
convict  when  the  evidence  is  equally  bal- 
anced on  the  issue  as  to  the  sanity  of  the 
accused  at  the  tine  of  the  killing.  On 
tlie  contrary,  he  is  entitled  to  an  acquittal 
of  the  specific  crime  charged,  if,  upon  all 
the  evidence,  there  is  reasonable  doubt 
whether  he  was  capable  in  law  of  com- 
mitting crime. 


the  accused  in  criminal  cases,  and  that  he 
must  clearly  prove  the  defense  of  insanity 
to  the  reasonable  satisfaction  of  the  jury. 
This  provision  has  some  influence  upon  the 
rule  in  that  state,  at  least  in  the  cases  re- 
ported in  vol.  135  of  the  Alabama  Reports, 
and  subsequent  cases. 

And  an  instruction  that  defendant  must 
prove  his  insanity  "to  a  reasonable  cer- 
tainty" is  not  error,  especially  when  it  is 
further  explained  that  this  requires  only  a 
preponderance  of  the  testimony  in  the  case. 
Minder  v.  State,  113  Ga.  772,  39  S.  E. 
284. 

But  where  the  alleged  unsoundness  of 
mind  does  not  constitute  an  independent 
fact  or  defense,  but  is  one  that  arises  dur- 
ing the  struggle  between  the  accused  and 
his  victim,  and  is  brought  about  thereby, 
the  ordinary  rules  regarding  burden  of 
proof  of  insanity  do  not  apply;  in  such 
a  case  defendant  is  entitled  to  every  rea- 
sonable doubt,  and  it  is  therefore  erroneous 
to  instruct  that  the  burden  is  on  him  to 
show  mental  incapacity  by  a  preponderance 
of  evidence.  Dent  v.  State,  46  Tex.  Crim. 
Rep.  ICO,  79  S.  W.  625. 

In  State  y.  Thiele,  119  Iowa,  659,  94  N. 
W.  256,  it  was  said  that  the  law  does  not 
undertake  to  measure  the  precise  amount 
of  evidence  which,  when  undisputed,  will 
rebut  the  presumption  of  sanity  and  justify 
the  conclusion  that  a  person  is  abnormal, 
save  that  it  must  be  enough  to  convince  the 
understanding. 

The  instruction  that  it  is  not  necessary 
for  defendant  to  establish  his  insanity  be- 
yond a  reasonable  doubt,  but  that  it  is 
sufficient  for  him  to  offer  evidence  which 
reasonably  satisfies  the  jury  of  the  exist- 
ence of  insanity,  is  certainly  liberal  enough 
to  the  defendant.  Williams  v.  State,  37 
Tex.  Crim.  Rep.  348,  39  S.  W.  687. 

jf.  — &f^  fair  preponderance » 

In  the  following  cases  it  is  held  that  the 
defendant  must  establish  insanity  by  a 
"fair   preponderance   of   evidence." 

Iowa. — State  v.  Robbins,  109  Iowa,  650, 
44  L.R.A.(N.S.) 


80  N.  W.  1061;  State  y.  Novak,  109  Iowa, 
7H,  79  N.  W.  465;  State  y.  Thiele,  119 
Iowa,  659,  94  N.  W.  256;  State  v.  Humbles, 
126  Iowa,  462,  102  N.  W.  409. 

Pa.— Com.  v.  Wireback,  190  Pa.  138,  70 
Am.  St.  Rep.  625,  42  Atl.  542;  Com.  y. 
Heidler,  191  Pa.  375,  43  Atl.  211;  Com.  v. 
Earner,  199  Pa.  335,  49  Atl.  60;  Com.  y. 
Beck  with,  27  Pa.  Co.  Ct.  481;  Com.  y. 
Hallowell,  223  Pa.  494,  72  Atl.  845;  Com.  y. 
Calhoun,  238  Pa.  474,  86  Atl.  472. 

R.  I.— State  V.  Quigley,  26  R.  I.  263,  67 
L.R.A.  322,  68  Atl.  905,  3  Ann.  Cas.  920. 

So,  it  is  not  error  to  instruct,  that  the 
jury  is  to  treat  the  acts  of  the  defendant 
as  the  acts  of  a  sane  and  rational  man, 
"unless  the  evidence  shows  not  only  a  possi- 
bility that  his  mental  condition  was  other- 
wise, but  further  shows,  by  a  fair  prepon- 
derance of  the  evidence  in  the  case,  that 
the  defendant  was  then  in  fact  irrational." 
State  y.  Novak,  109  Iowa,  717,  79  N.  W. 
465. 

2,  — fo  satisfaction  of  jury. 

It  is  sometimes  held  that  defendant  must 
establish  his  insanity  ''to  the  satisfaction 
of  the  jury." 

Cal. — Sec  cases  cited  in  note  in  39  L.R.A. 
737. 

Del.—State  v.  Hand,  1  Marv.  (Del.)  545, 
41  Atl.  192;  State  v.  Cole,  2  Penn.  (Del.) 
344,  45  Atl.  391;  State  y.  Jack,  4  Penn. 
(Del.)  470,  58  Atl.  833.  See  also  cases 
cited  in  note  in  39  L.R.A.  737. 

Ga. — See  cases  cited  in  note  in  39  L.R.A. 
737. 

Iowa. — See  cases  cited  in  note  in  39  L.R,A. 
737. 

Ky.— Wright  v.  Com.  24  Ky.  L.  Rep.  1838, 
72  S.  W.  340.  See  also  cases  cited  m  note 
in  39  L.R.A.  738. 

Minn. — See  cases  cited  in  note  in  39 
L.R.A.  738. 

Mo. — See  cases  cited  in  note  in  39  L.R.A. 
738. 

N.  J. — Soe  cases  cited  in  note  in  39  L.RJI. 
738. 

N.  C— State  v.  Spivev,  132  N.  C.  989, 
43  S.  E.  475:   State  v.  Hancock,  161  N.  a 
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"No  one,  we  assume,  would  wish  either 
the  courts  or  juries,  when  trying  a  case  of 
murder^  to  disregard  the  human  principle 
existing  at  common  law  and  recognized  in 
all  the  cases,  tending  to  support  the  charge 
of  the  court  below,  that,  'to  make  a  com- 
plete crime  cognizable  by  human  laws,  there 
must  be  both  a  will  and  an  act;'  and,  'as  a 
ricious  will  without  a  vicious  act  is  no  civil 
crime,  so,  on  the  other  hand,  an  unwarrant- 
able act  without  a  vicious  will  is  no  crime  at 
all.  So  that,  to  constitute  a  crime  against 
human  laws,  there  must  be,  first,  a  vicious 
will,  and,  secondly,  an  unlawful  act  con- 
sequent upon  such  vicious  will,'  4  Bl.  Com. 
21.  All  this  is  implied  in  the  accepted  defi« 
nition  of  murder ;  for  it  is  of  the  very  essence 
of  the  heinous  crime,  that  it  be  committed 


by  a  person  of  'sound  memory  and  discre- 
tion,' and  with  'malice  aforethought,'  either 
express  or  implied.  4  Bl.  Com.  195;  3  Co. 
Inst.  47;  2  Chitty,  Crim.  Law,  476.  Such 
was  the  view  of  the  court  below,  which 
took  care  in  its  charge  to  say  that  the 
crime  of  murder  could  only  be  committed 
by  a  sane  being,  although  it  instructed  the 
jury  that  a  reasonable  doubt  as  to  the  san- 
ity of  the  accused  would  not  alone  protect 
him  against  a  verdict  of  guilty. 

"One  who  takes  human  life  cannot  be  said 
to  be  actuated  by  malice  aforethought,  or 
to  have  deliberately  intended  to  take  life, 
or  to  have  'a  wicked,  depraved,  and  malig- 
nant heart,'  or  a  heart  'regardless  of  social 
duty  and  fatally  bent  on  mischief,'  unless 
at  the  time  he  had  sufficient  mind  to  com- 


),  66  S.  £.  137.  See  also  cases  cited  in 
oote  in  39  L.RA.  738. 

Ohio — See  also  cases  cited  in  note  in  30 
LRA.  738. 

Pa. — See  cases  cited  in  note  in  30  L.R.A. 
738. 

Tex. — See  cases  cited  in  note  in  30  L.R.A. 
738. 

W.  Va.— Stete  v.  Cook,  60  W.  Va.  717, 
72  S.  E.  1025. 

£ng. — See  cases  cited  in  note  in  30  L.R.A. 
738. 

Or  "to  the  reasonable  satisfaction  of  the 
jury:" 

Ala.— Kayfield  v.  State,  167  Ala.  04,  52  So. 
833;  Howard  v.  State,  172  Ala.  402,  34 
LJtA.(y.S.)   000,  55  So.  255. 

Ga.— Hobbs  v.  State,  8  Ga.  App.  53,  68 
S.  £.  515.  See  also  cases  cited  in  note  in 
39  LJLA.  738. 

Mo.—State  v.  Duestrow,  137  Mo.  44,  38 
8.  W.  554,  39  S.  W.  266;  State  v.  Palmer, 
161  Mo.  152,  61  S.  W.  651;  State  v.  Coats, 

174  Mo.  306,  74  S.  W.  864;  SUte  v.  Privitt, 

175  Mo.  207,  75  S.  W.  457;  State  v.  Church, 
190  Mo.  605,  98  S.  W.  16;  State  v.  Speyer, 
207  Mo.  540,  14  L.RA.(N.S.)  836,  106  S.  W. 
505  (by  the  weight  of  the  evidence) ;  State 
▼.  Barker,  216  Mo.  532,  115  S.  W.  1102.  See 
also  cases  cited  in  note  in  30  L.K.A.  738. 

Or  "to  the  satisfaction  of  the  jury  by 
a  preponderance  of  the  evidence:" 

La.— State  v.  Lyons,  113  La.  050,  37  So. 
990;  State  v.  Johnston,  118  La.  276,  42  So. 
935 

Me.— SUte  t.  Parks,  03  Me.  208,  44  Atl. 


Tex.— Fults  V.  State,  50  Tex.  Crim.  Rep. 
502,  06  S.  W.  1057. 

Or  "to  the  reasonable  satisfaction  of  the 
juT  by  a  preponderance  of  the  evidence:" 

Mo.— State  v.  Porter,  213  Mo.  43,  127 
Am.  St.  Rep.  680,  111  S.  W.  520. 

In  Carlisle  v.  State,  —  Tex.  Crim.  Rep.  — , 
56  S.  W.  365,  it  was  held  that  the  defend- 
ant must  show  his  insanity  by  a  prepond- 
erance of  the  evidence,  clearly  to  the  satis- 
faction of  the  jury. 

And  in  State  v.  Maioni,  78  N.  J.  L.  330, 
74  Atl.  526,  20  Ann.  Cas.  204,  the  instruc- 
tion that  the  burden  was  on  the  defendant 
44LJUL(N.S.) 


to  convince  the  jury  by  a  preponderance 
of  testimony  that  he  was  insane  was  held 
correct,  the  court  being  of  opinion  that 
"convince"  is  practically  equivalent  to 
"satisfy." 

Under  the  Alabama  Code  1007,  which 
fixes  the  measure  of  proof  of  insanity  re- 
quired of  defendant  to  be  the  "reasonable 
satisfaction"  of  the  jury,  an  instruction 
that  he  must  establish  his  insanity  to  the 
"satisfaction"  of  the  jury  exacts  too  high 
a  degree  of  proof,  and  is  reversible  error. 
James  v.  State,  167  Ala.  14,  52  So.  840. 

And  it  is  error  to  instruct  that  before 
the  jury  shall  acquit  the  defendant,  they 
must  be  "fully  satisfied"  of  his  insanity. 
Com.  V.  Lee,  226  Pa.  283,  75  Atl.  411. 

And  it  is  sometimes  held  that  defendant 
must  ''satisfy"  the  jury  that  he  was  in- 
sane: 

Pa.— Com.  V.  Kilpatrick,  204  Pa.  218,  53 
Atl.  774. 

Tex.— Burt  v.  State,  38  Tex.  Crim.  Rep. 
307,  30  L.RJiL.  306,  40  S.  W.  1000,  43  S.  W. 
344;  Carter  v.  State,  30  Tex.  Crim.  Rep. 
345,  46  S.  W.  236,  48  S.  W.  508. 

But  in  Wileoxin  v.  Com.  138  Ky.  846, 
120  S.  W.  300,  it  was  held  error  to  instruct 
simply  that  if  the  jury  was  "satisfied" 
from  the  evidence  that  defendant  was  in- 
sane, they  should  acquit  him,  with  no 
qualifying  or  modifying  instruction  show- 
ing that  a  preponderance  of  evidence  was 
really  meant. 

3.  ""to  belief  of  jury. 

In  Kentucky  it  is  held  that  if  the  jury 
"believe"  from  the  evidence  that  the  de- 
fendant was  of  unsound  mind,  they  should 
acquit  him.  Portwood  v.  Com.  104  Ky. 
406,  47  S.  W.  330;  Abbott  v.  Com.  107  Ky. 
624,  65  S.  W.  106;  Jolly  v.  Com.  110  Ky. 
190,  06  Am.  St.  Rep.  420,  61  S.  W.  40; 
Wright  V.  Com.  24  Ky.  L.  Rep.  1838,  72 
S.  W.  340;  Wileoxin  v.  Com.  138  Ky.  846, 
120  S.  W.  300;  Miracle  v.  Com.  148  Ky.  453, 
146  S.  W.  1136. 

4,  ^fntist  clearly  prove. 

It  has  been  held  that  defendant  must 
"clearly    prove"    his     insanity.      Hurst    v. 
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prehend  the  criminality  or  the  right  and 
wrong  of  such  an  act.  Although  the  killing 
of  one  human  being  by  another  human  being 
with  a  deadly  weapon  Is  presumed  •  to  be 
malicious  until  the  contrary  appears,  yet, 
'in  order  to  constitute  a  crime,  a  person 
must  have  intelligence  and  capacity  enough 
to  have  a  criminal  intent  and  purpose;  and 
if  his  reason  and  mental  powers  are  either 
so  deficient  that  he  has  no  will,  no  con- 
science, or  controlling  mental  power,  or  if, 
through  the  overwhelming  violence  of  men- 
tal disease,  his  intellectual  power  is  for 
the  time  obliterated,  he  is  not  a  responsible 
moral  agent,  and  is  not  punishable  for 
criminal  acts.'  Com.  v.  Rogers,  7  Met. 
500,  41  Am.  Dec.  458.  Neither  in  the  ad- 
judged cases  nor  in  the  elementary  treatises 


upon  criminal  law  is  there  to  be  found  any 
dissent  from  these  general  propositions.  All 
admit  that  the  crime  of  murder  necessarilv 
involves  the  possession  by  the  accused  of 
such  mental  capacity  as  will  render  him 
criminally  responsible  for  his  acts. 

"Upon  whom,  then,  must  rest  the  burden 
of  proving  that  the  accused,  whose  life  it  is 
sought  to  take  under  the  forms  of  law,  be- 
longs to  a  class  capable  of  committing 
crime?  On  principle,  it  must  rest  upon 
those  who  affirm  that  he  has  committed  the 
crime  for  which  he  is  indicted.  That  bur- 
den is  not  fully  discharged,  nor  is  there 
any  legal  right  to  take  the  life  of  the  ac- 
cused, until  guilt  is  made  to  appear  from 
all  the  evidence  in  the  case.  The  plea  of 
not  guilty  is*  unlike  a  special  plea  in  a  civil 


State,  40  Tex.  Crim.  Rep.  378,  46  S.  W. 
636,  50  S.  W.  719;  Nugent  v.  State,  46  Tex. 
Crim.  Rep.  67,  80  S.  W.  84;  Thomas  v.  State, 
55  Tex.  Crim.  Rep.  293,  116  S.  W.  600. 

So,  it  is  not  erroneous  to  instruct  that 
the  jury  is  not  required  to  find  the  de- 
fendant insane,  unless  the  evidence  '^clearly 
establishes  such  fact."  State  v.  Novak,  109 
Iowa,  717,  79  N.  W.  465. 

Upon  the  other  hand,  even  in  jurisdic- 
tions committed  to  the  doctrine  that  de- 
fendant must  establish  his  insanity  by  •  a 
preponderance  of  evidence,  it  has  been  held 
error  to  instruct  that  the  jury  is  to  in- 
quire whether  the  evidence  "clearly  estab- 
lished" insanity,  since  this  is  too  high  a 
degree  of  proof.  (Com.  v.  Molten,  230  Pa. 
309,  79  Atl.  638),  or  that  the  insanity  of 
the  defendant  must  be  clearly  established 
by  satisfactory  proof.  (People  v.  Wells, 
145  Cal.  138,  78  Pac.  470). 

d.  Doctrine  that  defendant  need  only 
raise  reasonable  doubt  as  to  his 
sanity. 

The  view  that  is  consistent  on  the  one 
side  with  the  initial  presumption  of  sanity, 
and  on  the  other  side  with  the  general  rule 
that  defendant's  guilt  must  be  established 
beyond  a  reasonable  doubt,  and  that  may 
be  reconciled  with  the  declaration  that  the 
burden  of  proof  is  upon  the  defendant,  when 
that  phrase  is  used  in  the  first  sense,  ex- 
plained in  supra,  II.  a,  is  that  the  defend- 
ant is  entitled  to  be  acquitted  if  the  jury 
has  a  reasonable  doubt  as  to  his  sanity. 
In  other  w^ords,  if  the  evidence  raises  any 
question  as  to  the  defendant's  sanity,  it  is 
incumbent  upon  the  state  to  establish  his 
sanity  beyond  a  reasonable  doubt,  and  de- 
fendant is  entitled  to  the  benefit  of  the 
reasonable  doubt.  In  addition  to  the  cases 
cited  in  the  note  in  39  L.R.A.  at  page  743, 
that  rule  is  supported  by  the  following 
cases : 

Fed.— Hotema  v.  United  States,  186  U.  S. 
413,  46  L.  ed.  1225.  22  Sup.  Ct.  Rep.  895; 
Battle  V.  United  States,  200  U.  S.  36,  52 
L.  ed.  670,  28  Sup.  Ct.  Rep.  422:  German  v. 
United  States,  67  C.  C.  A.  128,  120  Fed. 
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666;  United  States  v.  Chisholm,  153  Fed. 
808;  Snell  v.  United  States,  16  App.  D.  C. 
501.     See  also  cases  cited  in  39  L.llA.  743. 

Colo.-^ones  v.  People,  23  Colo.  276,  47 
Pac.  275;  Pribble  v.  People,  49  Colo.  210, 
112  Pac.  220. 

Fla.— Brown  v.  State,  40  Fla.  459,  25  So. 
63;  Davis  v.  State,  44  Fla.  32,  32  So.  822; 
Johnson  v.  State,  57  Fla.  18,  49  Sol  40.  See 
also  cases  cited  in  note  in  39  L.R.A.  743. 

111.— People  V.  Casey,  231  111.  261,  82  N.  E. 
278.  See  also  cases  cited  in  note  in  39 
L.R.A.  743. 

Ind. — Freese  v.  State,  159  Ind.  697,  65 
N.  E.  915  {dictum)  ;  Fritz  v.  State)  —  Ind. 
— ,  99  N.  E.  727.  See  also  cases  cited  in 
note  in  39  L.R.A.  739. 

Kan. — See  cases  cited  in  note  in  39  LJIA. 
743. 

Mass. — Com.  v.  Johnson,   188  Mass.  382, 

74  N.  E.  939;  Com.  v.  Spencer,  212  Mass. 
438,  99  N.  E.  266. 

Mich.— People  v.  Quimby,  134  Mich.  625, 
96  N.  W.  1061 ;  People  v.  Muste,  137  Mich. 
216,   100  N.   W.   455. 

Miss. — CafTey  v.  State,  —  Miss.  — ,  24  So. 
315  (implied).  See  also  cases  cited  in  note 
in  39  L.R.A.  743. 

Mont.— State  v.  Brooks,  23  Mont.  146, 
57  Pac.  1038;   State  v.  Peel,  23  Mont.  358, 

75  Am.  St.  Rep.  529,  59  Pac.  169;  State  v. 
Crowe,  39  Mont.  174,  102  Pac.  579,  18  Ann. 
Cas.  643. 

Neb.— Knights  v.  State,  58  Neb.  225,  76 
Am.  St.  Rep.  78,  78  N.  W.  .508;  Hamblin  v. 
State,  81  Neb.  148,  115  N.  W.  850,  16  Ann. 
Cas.  569;  Davis  v.  State,  90  Neb.  361,  133 
N.  W.  406.  See  also  cases  cited  in  note  in 
39  L.RA.  743. 

N.  H. — See  cases  cited  in  note  in  30  L.RA. 
743. 

N.  M.— Territory  v.  McNabb,  16  N.  M. 
625,  120  Pac.  907. 

N.  Y.— People  v.  Egnor,  175  N.  Y.  419, 
67  N.  E.  906;  People  v.  Tobin,  176  N.  Y. 
278,  68  N.  E.  359.  See  cases  cited  in  note 
in  39  L.R.A.  743. 

Okla.— Maas  v.  Territory,  10  Okla.  714,  63 
L.R.A.  814,  63  Pac.  960;*  Adair  v.  State, 

Tenn. — Sec  cases  cited  in  no4f^  '.\k^  X^A.^ 
743. 
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action^  which,  admitting  the  case  averred, 
aeoks  to  establish  substantive  ground  of 
defense  by  a  preponderance  of  evidence.  It 
is  not  in  confession  and  avoidance,  for  it 
is  a  plea  that  controverts  the  existence  of 
every  fact  essential  to  constitute  the  crime 
charged.  Upon  that  plea  the  accused  may 
stand,  shielded  by  the  presumption  of  his 
innocence,  until  it  appears  that  he  is  guilty ; 
and  his  guilt  cannot,  in  the  very  nature  of 
tilings,  be  regarded  as  proved,  if  the  jury 
entertain  a  reasonable  doubt  from  all  the 
evidence  whether  he  was  legally  capable 
of  committing  crime. 

"This  view  is  not  at  all  inconsistent  with 
the  presumption  which  the  law,  justified  by 
the  general  experience  of  mankind,  as  well 
as   by  considerations  of  public  safety,   in- 


dulges in  favor  of  sanity.  If  that  presump- 
tion were  not  indulged,  the  government 
would  always  be  under  the  necessity  of  ad- 
ducing aOirmative  evidence  of  the  sanity  of 
an  accused.  But  a  requirement  of  that 
character  would  seriously  delay  and  em- 
barrass the  enforcement  of  the  laws  against 
crime,  and  in  most  cases  be  unnecessary. 
Consequently,  the  law  presumes  that  every- 
one charged  with  crime  is  sane,  and  thus 
supplies  in  the  first  instance  the  required 
proof  of  capacity  to  commit  crime.  It 
authorizes  the  jury  to  assume  at  the  outset 
tliat  the  accused  is  criminally  responsible 
for  his  acts.  But  that  is  not  a  conclusive 
presumption,  which  the  law,  upon  grounds 
of  public  policy,  forbids  to  be  overthrown 
or   impaired   by   opposing   proof.     It  is   a 


Wis.— Duthey  v.  State,  131  Wis.  178,  10 
L.R.A.(N.S.)   1032,  111  N.  W.  222. 

In  Fritz  v.  State,  supra,  it  was  said  that 
it  is  axiomatic  that  without  a  criminal  in- 
tent there  is  no  crime,  and  without  mental 
capacity  for  it  there  can  be  no  criminal 
intent.  Defendant's  sanity,  that  is,  his 
mental  capacity  to  form  a  criminal  intent, 
is  therefore,  if  in  issue,  an  ess-ential  element 
of  the  offense  with  which  he  is  charged, 
and  this  element  the  state  is  bound  to 
prove  beyond  a  reasonable  doubt. 

And  in  State  v.  Peel,  23  Mont.  368,  75 
Am.  St.  Rep.  629,  59  Pac.  169,  it  was  said 
tliat  legal  respon^ibility  is  a  necessary  in- 
^r*.  Client  of  guilt,  and  accordingly  a  reason- 
ab'e  doubt  of  the  sanity  of  the  defendant 
is  in  a  legal  sense  a  reasonable  doubt  of 
his  guilt. 

And  it  has  been  said  that  as  soon  as 
there  is  any  evidence  tending  to  show  in- 
sanity, then  the  state  must  co^ivinoe  the 
jury  of  sanity  "as  of  every  otlier  element 
of  guilt."  It  is  not  necessary  that  there 
must  first  be  evidence  produced  by  defend- 
ant BufTicient  to  raise  a  reasonable  doubt  of 
his  sanity,  for  the  burden  of  proof  does  not 
t^hift,  but  is  always  with  the  state,  and  the 
jury  is  to  look  constantly  to  see  if  the  state 
has  proved  guilt.  Snider  v.  State,  56  Neb. 
Suf),  76  N.  W.  674. 

And  when  a  statute  declares  that  who- 
ever purposely  and  with  premeditated 
malice  kills  any  human  being  is  guilty 
of  murder  in  the  first  degree,  it  makes  the 
purpose  or  intent  to  kill,  the  premedita- 
tion or  deliberation,  and  the  malice,  as 
much  essential  elements  of  the  crime  as  the 
act  of  killing,  and  each  must  exist  and  be 
f'stablished  beyond  a  reasonable  doubt  be- 
fore  a  jury  will  be  warranted  in  convict- 
ing the  defendant  of  that  degree  of  murder. 
Slate  V.  Presslcr,  16  Wyo.  214,  92  Pac.  806, 
15  Ann.  Cas.  93.  The  court  adds  in  this 
case  that  it  is  difiicult  to  underrftand  how 
the  juror  could  say  that  he  \\as  satisfied 
beyond  a  reasonable  doubt  that  an  act  was 
committed  purposely  and  with  premeditated 
malice,  when  at  the  same  time  there  exists 
in  his  mind  a  reasonable  doubt  as  to  the 
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ability  of  the  accused  either  to  form  a 
purpose  or  to  deliberate  upon  the  act  which 
he  was  about  to  commit. 

While  most  of  the  cases  above  cited 
were  decided  in  jurisdictions  that  have  de- 
clared that  the  burden  of  proof  rests  upon 
the  state,  this  doctrine  is  not  confined  to 
those  jurisdictions,  and  has  been  adopted 
in  some  of  the  jurisdictions  that  have 
formally  declared  that  the  burden  of  proof 
rests  upon  the  accused.  See  Bailey  v.  State, 
—  Ark,  — ,  150  S.  W.  1030;  State  v.  I-«e, 
1  Boyce  (Del.)  18,  74  Atl.  4;  State  v. 
Shuff,  9  Idaho,  115,  72  Pac.  664,  13  Am. 
Crim.  Rep.  443;  State  v.  Wetter,  11  Idaho, 
433,  83  Pac.  341;  Adaib  v.  State;  State 
V.  Brown,  36  Utah,  46,  24  L.RA.(N.S.) 
545,  102  Pac.  641. 

The  doctrine  of  this  subdivision,  that  de- 
fendant need  only  raise  a  reasonable  doubt 
as  to  his  sanity,  of  course,  negatives  the 
doctrine  referred  to  supra,  III.  b,  that 
defendant  must  establish  insanity  beyond  a 
reasonable  doubt,  and  also*the  doctrine  of 
III.  c,  that  he  must  establish  insanity  by 
a  preponderance  of  evidence.  All  of  the 
cases  cited  in  support  of  either  of  these 
doctrines  are  therefore  impliedly,  at  least, 
opposed  to  the  doctrine  that  gives  the  de- 
fendant the  benefit  of  the  reasonable  doubt, 
and  some  of  those  cases  have  expressly  re- 
pudiated the  latter  doctrine,  and  in  some 
instances  given  their  reasons  therefor. 

Thus,  it  is  not  sufficient  for  defendant 
merely  to  raise  a  reasonable  doubt  of  his 
sanitv.  People  v.  Barthelman,  120  Cal.  7, 
62  Pac.  112;  Com.  v.  Heidler,  191  Pa.  375; 
43  Atl.  211;  Com.  v.  Earner,  199  Pa.  335, 
49  Atl.  60;  State  v.  Clark,  34  Wash.  485, 
101  Am.  St.  Rep.  1006,  75  Pac.  98;  State 
V.  Cook,  69  W.  Va.  717,  72  S.  E.  1025. 

So,  under  the  Alabama  Code  (see  above), 
defendant  must  do  more  than  raise  a  rea- 
sonable doubt  of  his  sanitv.  Porter  v. 
State,  13.1  Ala.  61,  33  So.  694;  s.  c.  140 
Ala.  87,  37  So.  81 ;  Kroell  v.  State,  139  Ala. 
1,  36  So.  102.1;  Parrish  v.  State,  339  Ala. 
10,  30  So.  1012;  Talbert  v.  State,  140  Ala. 
90.  37  So.  78;  Braham  v.  State,  143  Ala. 
28.  38  So.  919. 
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disputable,  or,  as  it  is  often  designated, 
a  rebuttable  presumption,  resulting  from 
the  connection  ordinarily  existing  between 
certain  facts, — such  connection  not  being 
'so  intimate,  nor  so  nearly  universal,  as 
to  render  it  expedient  that  it  should  be 
absolutely  and  imperatively  presumed  to 
exist  in  every  case,  all  evidence  to  the  con- 
trary being  rejected;  but  yet  it  is  so  gen- 
eral and  no  nearly  universal  that  the  law 
itself,  without  the  aid  of  a  jury,  infers 
the  one  fact  from  the  proved  existence  of 
the  other,  in  the  absence  of  all  opposing 
evidence.'  1  Greenl.  Ev.  §  38.  It  is  there- 
fore a  presumption  that  is  liable  to  be  over- 
come, or  to  be  so  far  impaired  in  a  par- 
ticular case  that  it  cannot  be  safely  or 
properly  made  the  basis  of  action  in  that 


case,  especially  if  the  inquiry  involves 
human  life.  In  a  certain  sense,  it  may  be 
true  that  where  the  defense  is  insanity,  and 
where  the  case  made  by  the  prosecution 
discloses  nothing  whatever  in  excuse  or 
extenuation  of  the  crime  charged,  the  ac- 
cused is  bound  to  produce  some  evidence 
that  will  impair  or  weaken  the  force  of  the 
legal  presumption  in  favor  of  sanity.  But 
to  hold  that  such  presumption  must  abso- 
lutely control  the  jury  until  it  is  over- 
thrown or  impaired  by  evidence  sufficient 
to  establish  the  fact  of  insanity  beyond 
all  reasonable  doubt,  or  to  the  reasonable 
satisfaction  of  the  jury,  is  in  effect  to  re- 
quire him  to  establish  his  innocence  by  prov- 
ing that  he  is  not  guilty  of  the  crime 
charged." 


It  is  not  sufficient  for  defendant  to  prove 
the  probable  existence  of  insanity.  Wright 
v.  Com.  24  Ky.  L.  Rep.  1838,  72  S.  W.  340. 

And  it  is  proper  to  refuse  to  instruct 
that  if  the  evidence  offered  by  defendant 
raises  a  reasonable  doubt  as  to  his  sanity, 
the  state  must  remove  the  doubt  by  a  pre- 
ponderance of  the  evidence.  State  v.  Craig, 
52  Wash.  66,  100  Pac.   167. 

And  the  instruction  that  before  the  jury 
can  convict  they  must  believe  beyond  a  rea- 
sonable doubt  that  defendant  was  sane  is  a 
more  favorable  instruction  than  the  de- 
fendant is  entitled  to,  since  it  places  the 
burden  of  proof  of  his  sanity  upon  the 
state,  and  such  instruction  is  no  ground  for 
reversal  of  the  judgment  of  conviction. 
Rusk  V.  State,  63  Tex.  Crim.  Rep.  338,  110 
S.  W.  68. 

So,  in  State  v.  Quigley,  26  R.  I.  263,  67 
L.R.A.  322,  58  Atl.  005,  3  Ann.  Cas.  920, 
it  is  said  that  the  presence  or* absence  of  a 
body  at  a  given  place  at  a  given  time  is  a 
physical  fact,  always  depending  upon  evi- 
dence. The  sanity  of  a  human  being  is  an 
assumed  fact,  never  dependent  upon  evi- 
dence until  it  is  disputed.  Physical  pres- 
ence being  proved,  mental  presence  is  in- 
ferred without  proof.  If  the  evidence  as 
to  insanity  simply  bajances,  and  thus  pro- 
duces no  probative  effect  upon  the  mind,  the 
presence  of  sanity  survives,  and  the  judg- 
ment that  the  man  is  guilty  remains  un- 
shaken. 

**The  presumptions  of  innocence  and  of 
sanity  which  confront  each  other  in  every 
criminal  case  are  established  by  the  same 
law, — the  one  from  considerations  of  hu- 
manity, the  other  from  considerations  of 
public  policy;  and  it  is  conceded  that,  where 
all  the  ingredients  of  a  crime,  save  sanity, 
are  admitted  or  proved,  and  there  is  no 
other  evidence  on  the  subject,  the  presump- 
tion of  sanity  is  sufficient  to  establish  or 
maintain  that  condition,  and  to  rebut  the 
presumption  of  innocence.  ...  It  remains 
to  be  demonstrated  that  the  presumption 
taat  the  defendant  in  a  criminal  prosecu- 
tion is  innocent  is  more  necessary  to  the 
well-being  of  society,  or  that  it  is  better 
founded  in  probability,  than  the  presump- 
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tion  of  his  sanity;  and  if  it  be  true  that, 
by  reason  of  the  law,  which  has  established 
both,  the  latter  overthrows  the  former  as 
they  confront  each  other,  each  upon  its 
own  merits,  at  the  beginning  of  the  trial, 
the  question  arises,  in  what  case,  and  at 
what  time,  under  the  law,  does  that  rule 
cease  to  operate?"  We  cannot  agree  that 
this  rule  of  law  ceases  to  operate,  and  that 
"the  presumption  of  sanity  gives  way  to 
the  presumption  of  innocence,  when  the  de- 
fendant, who  is  relying  upon  the  plea  of 
insanity  to  shield  him  from  the  conse- 
quence of  what  must  be  held  to  be  a  crime 
unless  that  plea  is  established,  makes  a 
beginning  ot  proof  in  its  support,  and  that 
from  that  moment,  and  with  the  question 
of  the  character  of  the  beginning  so  made 
undetermined,  the  presumption  of  sanity 
becomes  of  no  effect,  and  the  question  of 
sanity  vel  non  becomes  a  question  at  large, 
in  which  the  prosecution  must  establish 
the  affirmative  beyond  a  reasonable  doubt." 
State  V.  Lyons,  113  La.  069,  37  So.  890. 

Other  reasons  in  support  of  the  doctrine 
that  defendant  must  establish  insanity  by 
a  preponderance  of  evidence  as  opposed  to 
the  doctrine  that  he  need  only  raise  a  rea- 
sonable doubt  as  to  his  sanity  are  referred 
to  supra.  III.  c.  The  latter  doctrine,  how- 
ever, in  spite  of  the  amount  of  authority 
against  it,  is  well  supported  by  the  cases, 
is  perfectly  consistent  with  the  presumption 
of  sanity  in  the  first  instance,  and  extends 
the  protection  of  the  rule  of  reasonable 
doubt  to  the  question  of  sanity  or  insanity 
as  well  as  to  other  questions  affecting  the 
guilt  of  defendant.  The  opposite  rule,  while, 
of  course,  not  inconsistent  with  the  pre- 
sumption of  sanity,  can  be  reconciled  with 
the  rule  that  defendant's  guilt  must  be 
established  beyond  reasonable  doubt  only 
by  doubtful  and  artificial  reasoning.  If  it 
be  thought  that,  for  practical  reasons  pecu- 
liar to  the  questions  of  sanity  or  insanity, 
the  state  ought  to  be  relieved  of  the  high 
degree  of  proof  which  applies  to  other  ques- 
tions affecting  defendant's  guilt,  it  would 
seem  that  ^^le  remedy  should  be  sought 
from  the  legislature,  and  not  from  the 
courts  H.  C.  8h« 
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And  in  eondiuioii:  ^t  seemB  to  us  that 
undne  stress  is  placed  in  some  of  the  cases 
npon  the  fact  that,  in  prosecutions  for  mur- 
der, the  defense  of  insanity  is  frequently 
resorted  to,  and  is  sustained  by  the  evi- 
dence of  ingenious  experts  whose  theories 
are  difficult  to  be  met  and  overcome.  Thus, 
it  is  said,  crimes  of  the  most  atrocious  char- 
acter often  go  unpunished,  and  the  public 
safety  is  thereby  endangered.  But  the  pos- 
sibility of  such  results  must  always  attend 
any  system  devised  to  ascertain  and  punish 
crime,  and  ought  not  to  induce  the  courts 
to  depart  from  principles  fundamental  in 
criminal  law,  and  the  recognition  and  en- 
forcement of  which  are  demanded  by  every 
consideration  of  humanity  and  justice.  No 
man  should  be  deprived  of  his  life  under  the 
forms  of  law,  unless  the  jurors  who  try 
him  are  able,  upon  their  consciences,  to 
say  that  the  evidence  before  them,  by  whom- 
soever adduced,  is  sufficient  to  show  beyond 
a  reasonable  doubt  the  existence  of  every 
fact  necessary  to  constitute  the  crime 
charged." 

The  following  anthorities  support  the 
American  doctrine:  Henson  v.  State,  112 
Ala.  41,  21  So.  79;  Jones  v.  People,  23 
Colo.  276,  47  Pac.  276;  Guiteau's  Case  (D. 
C.)  10  Fed.  161;  Armstrong  v.  State,  30 
Fla.  170,  17  LuR.A.  484,  11  So.  618;  John- 
son V.  State,  57  Fla.  18,  49  So.  40;  Ander- 
son V.  State,  42  Ga.  9;  State  v.  Wetter,  11 
Idaho,  433,  83  Pac.  341;  State  v.  Fleming, 
17  Idaho,  471, 106  Pac.  305;  People  v.  Casey, 
231  HL  261,  83  N.  E.  278;  Lilly  v.  People, 
148  111.  467,  36  N.  £.  95 ;  Sanders  v.  State, 
94  Ind.  147 ;  State  v.  Mahn,  25  Kan.  182 ; 
Com.  V.  Johnson,  188  Mass.  382,  74  N.  E. 
939;  People  t.  Garbutt,  17  Mich.  9,  97  Am. 
Dec.  162;  People  v.  Finley,  38  Mich.  482; 
Cunningham  v.  State,  56  Miss.  269,  31  Am. 
Rep.  360;  Ford  v.  State,  73  Miss.  734,  35 
ULA.  117,  19  So.  666;  State  v.  Keerl,  29 
Mont  508,  101  Am.  St.  Rep.  579,  76  Pac. 
362;  State  v.  Crowe,  39  Mont.  174,  102  Pac. 
579, 18  Ann.  Cas.  643;  Knights  v.  State,  68 
Neb.  225,  76  Am.  St,  Rep.  78,  78  N.  W.  608; 
Fnrst  v.  SUte,  31  Neb.  403,  47  N.  W.  1116; 
State  T.  Jones,  60  N.  H.  369,  9  Am.  Rep. 
242;  Faulkner  v.  Territory,  6  N.  M.  464, 
30  Pac  905;  Walker  v.  People,  88  N.  Y. 
81;  Brotherton  v.  People,  75  N.  Y.  159,  3 
Am.  Grim-  Rep.  218;  People  v.  Taylor,  138 
N.  Y.  398,  34  N.  E.  275 ;  Maas  v.  Territory, 
10  Okla.  714,  53  L.RAl.  814,  63  Pac.  960; 
Dove  V.  State,  3  Heisk.  348;  King  v.  State, 
91  Tenn.  617,  20  S.  W.  169 ;  King  v.  State, 
9  Tex.  App.  515 ;  State  v.  Brown,  36  Utah, 
48,  24  L.R.A.(N.S.)  545,  102  Pac.  641; 
Duthey  v.  State,  131  Wis.  178,  10  L.R.A. 
(N.S.)  1032,  111  N.  W.  222;  State  v.  Press- 
ler,  16  Wyo.  214,  92  Pac.  806,  15  Ann.  Cas. 
93;  Hotena  v.  United  States,  186  U.  S. 
44  LJLA.(N.S.) 


413,  46  L.  ed.  1225,  22  Sup.  Ct.  Rep.  895; 
United  States  v.  Chisholm  (C.  C.)  153  Fed. 
808. 

On  principle  we  believe  the  American  doc- 
trine declares  the  true  rule  on  this  question. 
It  is  best  sustained  by  reason,  and  is  as  well 
sustained  by  authority  as  the  English  doc- 
trine. In  homicide  cases,  §  6854  (Snyder's 
Stats.)  Procedure  Criminal,  requires  a  slight 
qualification  of  this  rule.  We  will  now 
consider  the  provisions  of  the  Penal  Code 
and  Procedure  Criminal  pertinent  to  this 
inquiry. 

Section  2034  (Snyder's  Stats.)  of  the 
Penal  Code  provides:  "All  persons  are 
capable  of  committing  crimes,  except  those 
belonging  to  the  following  classes:  .  .  . 
4.  Lunatics,  insane  persons,  and  all  persons 
of  unsound  mind,  including  persons  tem- 
porarily or  partially  deprived  of  reason, 
upon  proof  that,  at  the  time  of  committing 
the  act  charged  against  them,  they  were  in- 
capable of  knowing  its  wrongfulness."  Sec- 
tion 7000,  Procedure  Criminal,  provides: 
"An  act  done  by  a  person  in  a  state  of  in- 
sanity cannot  be  punished  as  a  public  of- 
fense." Under  subdivision  4  of  §  2034,  the 
test  of  criminal  responsibility  for  commit- 
ting an  act  which  is  declared  to  be  a  crime 
is  fixed  at  the  point  where  the  accused  has 
the  mental  capacity  to  distinguish  between 
right  and  wrong,  as  applied  to  the  particu- 
lar act,  and  to  understand  the  nature  and 
consequences  of  such  act. 

It  is  immaterial  what  standard  scientists 
or  medical  experts  may  fix  to  determine,  or 
by  what  rules  they  determine,  that  a  person 
is  in  a  state  of  insanity;  the  accused,  under 
this  provision  of  the  law,  is  a  lunatic,  or 
insane,  or  of  unsound  mind,  or  temporarily 
or  partially  deprived  of  reason,  to  such  an 
extent  as  will  excuse  him  from  criminal  re- 
sponsibility, only  when  he  is  incapable  of 
knowing  the  wrongfulness  of  the  act  com- 
mitted and  charged,  and  incapable  to  under- 
stand the  nature  and  consequences  of  such 
act;  and  this  is  a  question  of  fact  for  the 
jury  to  determine  under  all  the  evidence  in 
the  case. 

The  term  "insanity"  as  used  in  §  7000, 
supra,  is  generic,  and  comprehends  all  un- 
sound, diseased,  and  deranged  conditions  of 
the  mind  or  intellect.  This  section  does  not 
in  effect  modify  §  2034,  but  is  supplemental 
to  it;  under  this  section,  even  if  the  ac- 
cused at  the  time  of  committing  the  act 
charged  against  him  was  capable  of  know- 
ing its  wrongfulness,  he  is  not  criminally 
responsible,  if,  by  reason  of  his  insanity,  he 
did  not  have  the  will  and  mental  power  to 
refrain  from  committing  such  act.  No  per- 
son can  commit  an  offense  who  is  not  legally 
capable  of  committing  a  crime.  When  the 
presumptions  of  law  are  given  their  proper 
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effect,  there  is  no  good  and  sufficient  reason 
why  the  defense  of  insanity  should  be  gov- 
erned by  rules  as  to  the  burden  of  proof  dif- 
ferent from  those  applicable  to  any  other 
defense. 

The  question  is  discussed  with  convincing 
ability  by  Mr.  Justice  Burwell,  in  the  case 
of  Maas  v.  Territory,  10  Okla.  714,  63  L.R.A. 
814,  63  Pac.  960,  wherein  the  supreme  court 
of  Oklahoma  territory  held:  (1)  "Where 
one  is  being  tried  for  murder,  and  his  de- 
fense is  insanity,  lunacy,  or  unsoundness 
of  mind  at  the  time  of  cpmmitting  the  act, 
the  defendant,  in  the  first  instance,  is  pre- 
sumed to  be  sane  and  of  sound  mind,  and 
.  the  burden  is  upon  him  to  introduce  suffi- 
cient evidence  to  raise  a  reasonable  doubt 
of  his  sanity.  When  he  has  done  this,  the 
territory,  before  a  conviction  can  be  had, 
is  required  to  prove  his  sanity  beyond  a 
reasonable  doubt." 

Our  statutes  provide  that  (§  6828,  Sny- 
der's) "a  defendant  in  a  criminal  action 
is  presumed  to  be  innocent  until  the  con- 
trary is  proved,  and  in  case  of  a  reasonable 
doubt  as  to  whether  his  guilt  is  satisfac- 
torily shown,  he  is  entitled  to  be  acquitted." 
It  is  also  provided  that  (§  6854)  **upon  a 
trial  for  murder,  the  commission  of  the 
homicide  by  the  defendant  being  proven, 
the  burden  of  proving  circumstances  of 
mitigation,  or  that  justify  or  excuse  it,  de- 
volves upon  him,  unless  the  proof  on  the 
part  of  the  prosecution  tends  to  show  that 
the  crime  committed  onlv  amounts  to  man- 

ft' 

slaughter,  or  that  the  defendant  was  justifi- 
able or  excusable." 

The  burden  of  proof  on  any  issue  is  al- 
ways contrary  to  the  presumption.  One 
who  disputes  a  presumption  must  take  the 
burden;  but  to  what  extent? 

Under  §  6828,  supra,  the  presumption  t)f 
innocence  is  a  presumption  that  the  de- 
fendant did  not  commit  the  act  which  the 
law  makes  a  crime,  and  the  burden  of  proof 
is  upon  the  prosecution.  Under  §  C854, 
supra,  upon  a  trial  for  murder,  the  pre- 
sumption of  innocence  has  been  overcome 
when  the  commission  of  the  homicide  by 
the  defendant  is  proven  beyond  a  reasonable 
doubt;  a  presumption  of  guilt  then  obtains, 
unless  the  proof  on  the  part  of  the  prose- 
cution tends  to  show  that  the  crime  com- 
mitted only  amounts  to  manslaughter,  oi 
that  the  defendant  was  justifiable  or  ex- 
cusable. Thereupon,  under  this  section  of 
the  statute,  the  burden  of  introducing  suffi- 
cient evidence  to  raise  a  reasonable  doubt 
of  his  guilt  is  upon  the  defendant.  When 
he  has  done  this,  the  burden  of  proof  is 
upon  the  state  to  establish  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt. 

Every  defendant  is  presumed  in  law  to  be 
sane  and  capable  of  knowing  right  from 
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wrong,  and  able  to  choose  between  them 
This  presumption,  however,  upon  a  trial  fur 
murder,  is  overcome  whenever  evidence  is 
adduced  sufficient  to  raise  a  reasonable  doubt 
of  the  defendant's  sanity  at  the  time  of  the 
commission  of  the  homicide.  The  law  there- 
upon imposes  upon  the  state  the  burden  of 
establishing  the  sanity  of  the  defendant  tlie 
same  as  any  other  material  fact  necessary 
to  warrant  a  conviction;  that  is,  beyond  a 
reasonable  doubt. 

Section  6854,  supra,  was  construed  by  this 
court  in  the  case  of  Culpepper  v.  State,  4 
Okla.  Crim.  Rep.  103,  31  L.R.A.(N.S.)  1166, 
140  Am.  St.  Rep.  668,  111  Pac.  679,  and  it 
was  there  held  that  this  section  of  the  stat- 
ute only  places  upon  the  defendant  the 
burden  of  introducing  sufficient  evidence  to 
raise  a  reasonable  doubt  of  his  guilt  of 
murder,  and  when  the  defendant  has  done 
this,  the  burden  of  proof  is  on  the  prosecu- 
tion to  prove  his  guilt  on  the  whole  case, 
beyond  a  reasonable  doubt. 

The  opinion  by  Mr.  Justice  Richardson  is 
a  masterly  exposition  of  the  law  of  pre- 
sumptions. His  language  is  in  part  as  fol- 
lows : 

"Now,  under  an  express  provision  of  our 
statutes  (§  6854,  Snyder's  Comp.  Laws 
Okla.),  where  the  charge  is  murder,  if  the 
prosecution  proves  the  death  of  the  de- 
ceased and  the  fact  that  he  was  killed  by 
the  defendant,  without  proving  circum- 
stances tending  to  show  either  justification 
or  excuse  for  the  defendant,  then  there 
devolves  upon  the  latter,  if  he  contends 
that  he  was  justifiable  or  excusable,  the 
duty  of  producing  evidence  tending  to  show 
that  fact.  The  quantum  of  evidence  neces- 
sary for  that  purpose  is  fixed  by  law,  and 
is  nominated  such  as  is  sufficient  to  raise 
a  reasonable  doubt  upon  that  issue.  The 
state  is  not  required,  in  the  first  place,  to 
prove  the  absence  of  justification  or  excuse. 
Unless  the  evidence  on  the  part  of  the  state 
tends  to  show  the  presence  of  one  or  the 
other,  the  defendant  must  produce  such 
evidence,  or  a  conviction  will  result.  There- 
fore, when  such  stage  of  the  proceeding  has 
been  reached,  and  such  condition  has  arisen 
that  the  burden  of  proving  circumstances 
that  justify  or  excuse  the  homicide,  to  use 
the  statutory  expression,  devolves  upon  the 
defendant,  can  it  be  said  that  he  is  then 
presumed  to  be  innocent?  If  so,  in  what 
does  the  presumption  consist?  What  is 
Innocence?  Innocence  consists  either  in  not 
liaving  committed  the  homicide  at  all,  or 
in  the  existence  of  facts  or  circumstances 
wliich  justify  or  excuse  it.  And  to  be  pre- 
sumed innocent  the  defendant  must  be  pre- 
sumed eitlier  not  to  have  done  the  killing,  or 
to  have  done  it  under  circumstances  con- 
^^titutin;?  the  act   h^gally  justifiable  or 
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disable.  Now,  when  it  has  been  proved  be- 
yond a  reasonable  doubt  on  the  one  hand, 
and  admitted  on  the  other,  that  the  defend- 
ant committed  the  homicide,  there  can  no 
longer  be  a  presumption  that  he  did  not  do 
so.  Of  this  the  contrary  has  been  proved, 
has  not  been  denied,  hut  is  explicitly  ad- 
mitted. So,  if  there  exists  now  a  presump- 
tion of  innocence  in  the  defendant's  behalf, 
it  consists  solely  in  the  presumption  that 
the  act  was  either  justifiable  or  excusable. 
But  here  the  statute  intervenes  and  says 
that  the  burden  of  proving  circumstances 
that  justify  or  excuse  the  homicide  de- 
volves upon  the  accused.  And  by  what 
process  of  reasoning  can  the  statement  that 
he  is  presumed  to  have  been  excusable  or 
justifiable  be  reconciled  with  the  statutory 
provision  that  the  duty  devolves  upon  him 
in  such  case  to  produce  evidence  tending  to 
show  his  justification  or  excuse,  failing  in 
which  a  conviction  follows?  How  can  that 
be  presumed  which  the  law  says  must  be 
proved?  And  of  what  value  would  the  pre- 
sumption be  in  such  case?     .     .     . 

"The  situation  of  a  defendant  charged 
with  murder,  who  has  been  proved  to  have 
committed  the  killing,  and  who  seeks  to 
justify  or  excuse  it,  is  analogous  to  that 
of  a  defendant  in  a  civil  action,  whose  plea 
is  a  confession  and  avoidance.  There  is 
no  presumption  in  favor  of  the  existence 
of  matter  in  avoidance  for  either;  for  the 
duty  of  producing  evidence  is  upon  each  of 
them.  The  quantum  of  proof,  to  be  sure, 
is  difTerent;  the  defendant  in  the  civil  ac- 
tion being  required  to  prove  the  matter  al- 
leged in  avoidance  by  a  preponderance  of 
the  evidence,  while  the  defendant  in  the 
criminal  action  prevails  if,  upon  the  whole 
case,  he  succeeds  merely  in  generating  a 
reasonable  doubt  of  his  justification  or  ex- 
cuse. But  the  quantum  of  proof  required 
has  nothing  to  do  with  the  presumption. 
The  fact  that  any  degree  of  proof  is  re- 
quired of  the  defendant  shows  that  the 
presumption  is  not  with  him;  for  it  is  fool- 
ish to  say  that  what  is  already  presumed 
must  be  proved,  and  that  what  must  be 
proved  is  presumed.  For  instance,  the  law 
says  that  all  men  are  presumed  sane  and 
responsible  for  their  acts,  and  that;  if  a 
defendant  charged  with  crime  contends  that 
he  was  excusable  on  account  of  insanity, 
the  duty  rests  upon  him  of  producing  evi- 
dence at  least  sufficient  to  raise  a  reasonable 
doubt  as  to  his  sanity,  unless  the  evi- 
dence on  the  part  of  the  prosecution  en- 
genders such  doubt.  Now,  suppose  that  A 
is  charged  with  the  murder  of  B,  and  his 
defense  is  insanity.  The  killing  is  proved 
beyond  a  reasonable  doubt,  and  no  facts 
indicating  either  justification  or  excuse  for 
A  appear  from  any  portion  of  the  evidence 
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on  the  part  of  the  prosecution.    The  prosecu- 
tion then  rests'.    Is  A  presumed  to  be  inno- 
cent at  this  stage  of  the  proceeding?     If 
so,  it  is  because  he  is  presumed  insane;  he 
is  no  longer  presumed  not  to  have  killed  B. 
And  if  he   is  still  presumed   innocent,  he, 
too,  may  rest  here,  and  an  acquittal  must 
follow;  for  it  is  absurd  to  say  that  a  man 
can   be   returned   guilty,   while  he   is   pre- 
sumed innocent.     The  same  is  true  if  A's 
plea  is  self-defense,  or  that  the  killing  was 
an  accident.    The  statute  expressly  declares 
that  the  burden  of  proving  circumstances 
that  justify  or  excuse  the  homicide  is  on 
him.     The  presumption   is  no  longer  with 
him.     The  law  says  to  him   at  this  stage 
of  the  proceeding :     *You  have  been  stripped 
of  your  presumption  of  innocence.    Produce 
evidence  of  your  insanity,  your  self-defense, 
or  your  accident,  or  suffer  the  consequences.' 
"It  is  true  that  the  burden  of  proof,  prop- 
erly so  called,  is  on  the  prosecution  from 
the  beginning  to  the  end  of  the  trial.    That 
is  to  say,  to  obtain  a  verdict  of  guilty,  the 
prosecution  must  by  evidence  exclude  every 
reasonable  doubt  of  the  defendant's   inno- 
cence, and  see  to  it  that  it  stands  excluded 
when  the  trial  ends.    If,  when  the  prosecu- 
tion has  concluded  its  evidence  in  chief,  its 
character    is   such   that,    if   unrebutted,    a 
jury  under  their  oaths  should  and  would 
return  a  verdict  of  guilty,  then  the  prosecu- 
tion  has   borne   its   burden  to   this   stage. 
If  the  defendant  produces  no  evidence,  the 
trial  closes,  the  prosecution  has  borne  its 
burden  throughout  the  trial,  ana  a  convic- 
tion is  therefore  the  result.    On  the  other 
hand,  if  the  defendant  does  not  rest,  but 
produces  evidence  sufficient  to  engender  a 
reasonable    doubt,    either   upon   the   direct 
case,  or  as  to  the  truth  of  matter  set  up  in 
avoidance,  and  the  prosecution  allows  that 
doubt  to  remain  when  the  taking  of  evi- 
dence is  closed,  then  the  prosecution  fails. 
It  has  not  maintained  its  burden,  for  it  has 
not  caused  a  reasonable  doubt  of  innocence 
to  stand  excluded  when  the  trial  ends.    But 
if,  when,  the  state  concludes  its  evidence  in 
chief,  it  is  such  that  if  unrebutted  a  ver- 
dict of  guilty  should  result,  the  presump- 
tion   of    innocence   is   then    overcome;    the 
defendant  cannot  then  rest  and  demand  an 
acquittal  because  he  is  presumed  to  be  inno- 
cent.   That  which  the  presumption  of  inno- 
cence  relieved  him  of  long  as   it  existed, 
namely,  the  necessity  of  adducing  evidence, 
now   devolves   upon   him.     The  burden   of 
proof  which  the  law  created — that  of  having 
a   reasonable  doubt   of   innocence  excluded 
when  the  trial  ends — is  still  on  the  prosecu- 
tion.   The  hazard  of  losing,  which  the  proof 
on  the  part  of  the  prosecution  created,  is 
on  the  defendant.    The  presumption  of  inno- 
cence having  been  overcome,  it  is  no  longer 
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'his  sufficient  shield/  'an  aegis  of  protection' 
for  him.  He  must  now  go-  forward  with 
his  evidence,  or  suffer  the  consequences. 

"But  it  is  said  that  the  presumption  must 
be  evidence,  and  must  always  abide  with 
the  defendant  throughout  the  whole  trial; 
for  if  the  evidence  upon  any  essential  issue 
be  equally  balanced,  or  the  matter  be  doubt- 
ful, the  presumption  of  Ninnocence  turns  the 
scale  for  the  defendant.  We  do  not  so  un- 
derstand the  law.  The  quantum  of  proof 
necessary  to  effect  persuasion  and  establish 
guilt  has  nothing  to  do  with  the  presump- 
tion of  innocence.  The  law  might  provide 
that  a  mere  preponderance  of  evidence 
should  be  sufficient  to  establish  guilt,  and 
still  prescribe  for  the  defendant  this  same 
presumption  of  innocence.  The  law  does 
provide  that  the  defendant's  guilt  must  be 
proved  beyond  a  reasonable  doubt;  and  if, 
upon  the  whole  case,  the  evidence  be  equally 
balanced,  or  the  matter  be  left  doubtful, 
or  even  if  the  evidence  preponderates  in 
behalf  of  guilt,  but  does  not  exclude  a 
reasonable  doubt  of  innocence,  an  acquittal 
must  result.  Not,  however,  because  the  pre- 
sumption is  thrown  into  and  tips  the  scales ; 
even  if  the  presumption  be  evidence,  that 
would  be  determining  the  question  of  guilt 
by  a  mere  preponderance  of  the  evidence; 
but  an  acquittal  follows  because  the  prose- 
cution has  not  complied  with  that  other  pro- 
vision of  tlie  law  requiring  proof  of  guilt 
to  the  exclusion  of  a  reasonable  doubt. 

"It  is  also  said  that  the  presumption  must 
under  all  circumstances  abide  with  the  de- 
fendant throughout  the  trial,  because  the 
jury  are  not  A  form  any  opinion  as  to  guilt 
or  innocence  until  they  have  heard  all  the 
evidence,  and  until  the  matter  has  been 
finally  submitted  to  them.  It  is  true  that 
the  jury  are  to  keep  open  minds  at  all 
times,  ready  for  the  reception  and  proper 
weighing  of  all  evidence  given  before  them, 
the  application  thereto  of  the  court's  in- 
structions, and  a  consideration  of  the  at- 
torneys* argument;  but  we  do  not  under- 
stand that  this  duty  grows  out  of  the 
presumption  of  innocence;  that  it  is  in  any 
manner  dependent  upon  the  presumption  for 
its  existence;  or  that  the  duty  disappears 
wlien  the  presumption  has  been  overcome. 
On  the  contrary,  we  opine  that  it  springs 
from  that  provision  of  the  law  expressed 
by  the  maxim,  Audi  alteram  partem^  and 
that  this  same  duty  would  appertain  to  a 
jury  if  the  law  presumed  guilt  instead  of 
innocence,  or  if  it  indulged  no  presumption 
at  all.  This  duty  exists  in  all  cases,  both 
civil  and  criminal,  throughout  the  whole 
trial,  though  successive  presumptions  may 
arise  in  behalf  of  each  party  and  be  over- 
come, and  though  the  burden  of  proof,  i.  e., 
the  dutv  of  producing  evidence,  may  shift 
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time  after  time.  The  jury  are  not  to  form 
any  opinion  as  to  guilt  or  innocence  until 
the  case  has  been  finally  submitted  to  them 
for  their  verdict;  but  that  does  not  mean 
that  in  fact  the  evidence  at  a  certain  stage 
of  the  proceeding  was  not  sufficient  to  es- 
tablish guilt,  so  that,  if  the  parties  had 
rested  there,  a  conviction  would  have  re- 
sulted; that  the  presumption  of  innocence 
had  not  in  fact  been  overcome,  and  the 
necessity  of  adducing  evidence  had  not 
sliifted  to  the  defendant,  so  that  the  risk 
of  nonpersuasion  was  on  him.  Such  may 
have  been  tlie  case  without  the  jury  at  that 
time  having  so  determined.  Such  is  often 
the  case.  The  present  knowledge  or  ascer- 
tainment of  that  fact  is  not  necessary  to 
its  present  existence.  The  court  and  the 
parties  take  cognizance  of  these  matters 
as  the  trial  progresses,  in  regulating  the 
production  of  evidence.  If,  when  the  state 
rests,  the  defendant  is  still  presumed  to  be 
innocent,  then  he,  too,  may  safely  rest,  for, 
as  already  stated,  a  jury  cannot  return 
a  verdict  of  guilty  so  long  as  they  presume 
him  innocent;  but  before  he  does  so,  let 
him  be  sure,  and  determine  at  his  peril, 
that  the  presumption  is  still  with  him. 

"Also  it  is  said  that  the  presumption  of 
innocence  must  abide  throughout  the  whole 
of  the  trial  and  relate  to  every  element  of 
the  crime  charged;  for  if  the  circumstances 
attending  any  material  act  proved  at  any 
stage  of  the  proceeding  are  subject  to  two 
different  intei^retations,  one  such  as  to 
make  the  act  criminal,  and  the  other  inno- 
cent, the  presumption  of  innocence  im- 
pels the  adoption  of  that  interpretation 
which  favors  innocence.  We  do  not  agree 
with  this  statement.  We  think  the  true 
statement  is  that,  if  the  state  of  the  evidence 
is  such  that  a  reasonable  doubt  of  the  crim- 
inality of  the  act  or  acts  remain  after  a 
consideration  of  all  the  evidence  in  the  case, 
the  prosecution  has  failed.  If  the  minds 
of  the  jurors  are  left  hesitating  or  vacillat- 
ing between  guilt  or  innocence,  then  the  rule 
respecting  a  reasonable  doubt  upon  the 
whole  case  impels  an  acquittal.  The  pre- 
sumption does  not;  and  to  say  that  it  does 
is  again  to  say  that  the  matter  is  deter- 
mined by  a  preponderance  of  the  proof;  that 
the  presumption  is  proof,  and  creates  a 
preponderance  for  the  defendant. 

"The  presumption  of  innocence  is  the 
same  presumption  which  obtained  in  behalf 
of  the  accused  at  common  law.  In  not  a 
single  instance  has  it  been  amplified  by 
statute.  And  the  statements  that  it  is 
evidence  in  behalf  of  the  accused,  and  that 
it  always  abides  with  him  until  the  verdict 
is  reached,  are  both  judicial  innovations, 
never  heard  of  anywhere,  and  not  found  in 
any  text-book  or  report  until  after  the  be- 
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ginning  of  the  nineteenth  century.  Such 
statements  wholly  ignore  the  history  of  the 
presumption;  they  are  at  variance  with 
the  reason  and  philosophy  of  it,  and  they 
involve  the  subject  in  such  mysticism  and 
inexplicable  confusion  that  it  becomes  im- 
possible of  application  or  even  comprehen- 
sion. 

''We  think  the  rules  contended  for  are 
contrary  to  the  whole  rationale  of  a  trial; 
that  when  the  trial  of  any  criminal  case  is 
observed  throughout  its  various  stages,  it 
becomes  apparent  that  no  such  rules  exist. 
And  when  they  are  given  as  an  instruction 
they  are  mere  empty  words — a  verbal  for- 
mality— devoid  of  meaning  and  impossible 
of  application.  When  the  jury  go  to  de- 
liberate upon  their  verdict,  they  weigh  no 
presumption;  they  look  to  the  proof,  and 
only  to  the  proof.  They  weigh  the  evidence, 
and  the  evidence  only.  The  presumption  of 
innocence  fulfilled  its  purpose  when  it  re- 
quired the  state  first  to  go  forward  with  its 
evidence  and  establish  a  prima  facie  case. 
Thenceforth  it  is  solely  a  question  of  proof 
and  the  quantum  thereof." 

Under  the  statute,  the  rule  as  to  the  bur- 
den of  proof  in  a  homicide  case,  when  the 
defense  of  insanity  is  interposed,  we  hold 
to  be  this:  The  defendant  is  presumed 
in  law  to  be  sane  and  capable  of  knowing 
right  from  wrong  as  to  the  homicidal  act, 
and  to  understand  the  nature  and  conse- 
quences of  such  act,  and,  unless  the  proof 
on  the  part  of  the  prosecution  is  sufficient 
to  raise  a  reasonable  doubt  of  the  defend- 
ant's sanity  at  the  time  of  the  commission 
of  the  homicide,  the  burden  is  upon  the  de- 
fendant, in  the  first  instance,  to  overcome 
this  presumption  by  introducing  sufficient 
evidence  to  raise  a  reasonable  doubt  of  his 
sanity  when  the  act  was  committed.  When 
he  lias  done  this,  the  prosecution,  in  order 
to  convict,  must  prove  the  defendant's  san- 
ity beyond  a  reasonable  doubt;  and  if,  on  a 
consideration  of  all  the  evidence,  the  jury 
entertain  a  reasonable  doubt  as  to  the  de- 
fendant's sanity  when  the  act  was  com- 
mitted, he  should  be  acquitted. 

Tnder  this  rule  the  defendant  was  en- 
titled to  have  the  instruction  requested  on 
his  behalf  given.  The  instruction  correctly 
presents  the  law  on  this  question  in  connec- 
tion with  the  right  and  wrong  test,  which 
is  imperfectly  stated  in  the  second  para- 
graph of  the  instruction  given.  The  first 
paragraph  of  the  instruction  quoted  and 
given,  regarding  presumptions  when  in- 
iuinity  in  certain  forms  has  been  proven 
prior  to  to  the  commission  of  the  homicide, 
is  erroneous.  The  fact  that  the  proof  shows 
that  the  defendant  at  a  time  anterior  there- 
to was  insane  does  not,  in  a  •  criminal  case, 
rarrv  with  it  a  presumption  that  he  con- 
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tinues  to  be  in  a  state  of  insanity  until  the 
contrary  is  proven. 

When  the  homicide  is  admitted,  justifica- 
tion in  self-defense,  or  excusable  by  reason 
of  insanity,  are  almost  invariably  relied 
upon  as  defenses.  Both  were  interposed 
in  the  case  at  bar.  The  plea  of  self-defense 
has  often  been  strained  to  maintain,  as  a 
matter  of  justification,  almost  any  invasion 
of  certain  ideas  of  natural  right,  where 
the  popular  sentiment  of  the  community 
is  favorable  to  the  so-called  "higher  law," 
and  it  cannot  be  doubted  that  the  evil  re- 
sulting from  the  abuse  of  this  defense  has 
seriously  impaired  its  legitimate  value. 
Neither  can  it  be  denied  that  the  defense  of 
insanity  is  frequently  interposed  in  homicide 
cases  when  all  other  means  of  avoiding  con- 
viction and  escaping  punishment  are  hope- 
less. For  this  reason,  insanity  as  a  defense 
is  almost  always  viewed  with  distrust,  and 
it  is  a  popular  belief  that  it  is  the  last  re- 
sort of  desperate  criminals.  In  the  state 
of  Washington,  this  sentiment  resulted  in 
the  enactment  of  a  law  providing  that  in- 
sanity is  no  defense  to  a  charge  of  crime. 
The  supreme  court  of  that  state,  in  the 
case  of  State  v.  Strasburg,  60  Wash.  106, 
32  L.R.A.(N.S.)  1216,  110  Pac.  1020,  Ann. 
Gas.  1912  B,  917,  declared  this  statute  un- 
constitutional, and  held  that  a  statute 
"providing  that  insanity  is  no  defense  to  a 
charge  of  crime  contravenes  Const,  art.  1, 
§  3,  providing  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law,  silice  the  criminal  intent 
is  an  essential  element  of  crime." 

Injustice  is  thus  often  done  to  a  defend- 
ant who,  in  the  judgment  of  his  counsel,  has 
legitimate  ground  for  interposing  this  de- 
fense, and  who  must  therefore  at  the  outset 
overcome  this  sentiment  of  popular  distrust. 
We  believe  the  danger  is  tliat  indignation  at 
the  crime  and  distrust  of  this  defense  will 
cause  jurors  to  be  incredulous  of  its  evi- 
dence, and  thus  the  actually  insane  may 
be  unjustly  convicted.  Tliis  result  can  only 
be  avoided  by  fully  and  justly  determining 
this  issue,  the  same  as  any  other  fact  enter- 
ing into  the  question  of  a  defendant's  guilt. 
The  idea  of  punishment,  when  associated 
with  this  unhappy  malady,  is  revolting  to 
the  instincts  of  humanity;  every  principle 
of  justice  and  humanity  demands  that  this 
defense,  when  legitimately  made,  be  fairly 
considered,  and  where  the  evidence  adduced 
is  sufficient  to  establish  that  unfortunate 
infirmity  of  mind;  and  a  reasonable  doubt 
is  thereby  raised  of  the  defendant's  sanity, 
the  defendant  must  have  the  benefit  of  the 
doubt. 

Modern  research  has  done  must  to  eluci- 
date what  was  formerly  very  obscure  touch- 
ing the  true  pathology  of  insanity,  although 
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no  invariable  or  infallible  test  of  the  exist- 
ence of  insanity  has  ever  been  found.  Says 
Mr.  Bishop:  "Many  attempts  have  been 
made  to  discover,  what  has  been  assumed 
to  exist,  a  form  of  words,  termed  a  test 
of  insanity,  which,  put  into  the  hands  of 
jurors,  can  be  used  by  them  as  a  sort  of 
legal  yardstick,  to  measure  the  evidence  and 
dotermine  whether  or  not  the  prisoner  had 
a  sufficient  length  of  mental  alienation  to 
escape  responsibility  for  his  act.  But  the 
test  has  never  been  found,  not  because  those 
who  have  searched  for  it  have  not  been  able 
and  diligent,  but  because  it  does  not  exist." 
Bishop,  New  Crim.  Law,  8th  ed.  §  381. 
"The  symptoms  and  causes  of  insanity  are 
so  variable,  and  its  pathology  so  complex, 
that  no  two  cases  may  be  just  alike.  The 
fact  of  its  existence  is  never  established  by 
any  single  diagnostic  symptom,  but  by  the 
whole  body  of  symptoms,  no  particular  one 
of  which  is  present  in  every  case."  Ray, 
Med.  Jur.  of  Insanity,  ^  22. 

Persons  suffering  from  this  unhappy  mal- 
ady are  here  placed  under  the  care  and  cus- 
tody of  the  state  by  laws  requiring  their 
continement  in  state  asylums  and  hospitals 
for  treatment.  The  establishing  of  asylums 
and  hospitals  for  the  insane,  and  the  enact- 
ment of  laws  requiring  the  compulsory  con- 
finement of  persons  accused  and  acquitted  of 
crime  on  the  ground  of  insanity,  have  in  a 
large  measure  tended  to  relax  the  rigid  rules 
which  once  governed  this  defense. 

Our  statutes  provide  (§  2037,  Snyder's)  : 
"When  a  jury  have  returned  a  verdict  ac- 
quitting a  defendant  upon  the  ground  of 
insanity,  the  court  may  thereupon,  if  the  de- 
fendant be  in  custody,  and  they  deemed  his 
discharge  dangerous  to  the  public  safety, 
order  him  to  be  committed  to  the  state 
lunatic  asylum,  or  to  the  care  of  such  per- 
son or  persons  as  the  court  may  direct,  till 
he  becomes  sane."  Sec.  6884;  "If  the  de- 
fense is  the  insanity  of  the  defendant,  the 
jury  must  be  instructed,  if  they  acquit  him 
on  that  ground,  to  state  the  fact  with  their 
verdict.  The  court  may  thereupon,  if  the 
defendant  is  in  custody  and  they  deem  his 
discharge  dangerous  to  the  public  peace  or 
safety,  order  him  to  be  committed  to  the 
care  of  the  sheriff  until  he  becomes  sane." 
Under  these  provisions,  it  is  the  duty  of 
the  court,  if  the  defendant  is  acquitted  by 
reason  of  his  insanity,  to  order  his  confine- 
ment in  a  state  asylum  indefinitely,  or  until 
it  shall  be  determined  judicially  that  it  is 
safe,  legal,  and  right  that  lie  should  be  dis- 
charged. The  security  of  society  is  thus 
fully  protected. 

For  the  reasons  stated,  and  without  con- 
sidering the  otlier  assignments  of  error  pre- 
sented, the  judgment  of  conviction  is  re- 
versed, and  the  cause  remanded  to  the  Dis- 
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trict  Court  of  Johnston  County,  with  direc- 
tion to  grant  a  new  trial. 

Furman,    P.    J.,    and    Armstrong,    J., 

concur. 
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FIRST  NATIONAL   BANK  OF  JOSEPH, 

Respt., 
v. 

JOHN  P.  RUSK,   Appt. 

(  —  Or.  —  ,  127  Pac.  780.) 

Appeal  —  defect  in  summons  —  cura- 
tive constitutional  provision. 

1.  The  omission  from  the  summons  of  the 
name  of  the  county  in  which  the  action  is 
brought  and  the  amount  for  which  judgment 
is  demanded,  which  facts  can  be  supplied 
from  the  complaint  served  with  the  sum- 
mons, is  within  a  constitutional  provision 
requiring  the  appellate  court  to  aflirm.  if  the 
correct  judgment  was  rendered,  notwith- 
standing any  error  committed  during  the 
trial. 

On  Petition  for  Rehearing. 

Writ  —  summons  —  supplying  omissions 
—  complaint. 

2.  The  copy  of  the  complaint  delivered 
with  the  copy  of  summons  served  on  defend- 
ant for  the  commencement  of  an  action  on 
the  contract  should  be  deemed  a  part  of  the 
notice,  and  read  with  the  summons  to 
explain  any  apparent  ambiguity,  and  there- 
fore, if  it  names  the  county  in  which  suit 
is  brought  and  the  amount  for  which  judg- 
ment is  demanded,  the  notice  is  sufficient, 
although  these  facts  are  not  stated  in  the 
summons  as  required  by  statute. 

(November  26,  1912.) 

Note, -'Complaint    as    aiding    defective 

summons. 

This* note  does  not  include  the  matter  of 
aiding,  the  process  by  the  praecipe,  nor  the 
question  whether  the  complaint  may  be 
looked  to  in  aid  of  the  officer's  return  of 
service  of  the  summons.  See  Willamette 
Falls  Canal  Mill  &  Transp.  Co.  v.  Clark,  1 
Or.  113.  The  question  whether  the  service 
of  the  complaint  may  obviate  omission  to 
serve  the  process  is  also  excluded. 

It  should  be  here  stated  that  the  reports 
of  the  cases  are  often  silent  as  to  whether 
the  complaint  was  served  with  the  summons 
or  not. 

Respecting  name  of  court  or  place. 

It  has  been  held  where  the  summons  and 
complaint  are  served  together,  as  in  First 
Nat.  Bank  v.  Rusk,  and  the  court  is 
correctly  named  in  the  complaint,  that  an 
omission  in  the  summons  in  that  respect 
may  be  corrected.  Yates  v.  Blodgett,  8 
How.  Pr.  278. 


1912. 
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APPEAL  hy  defendant  from  a  judgment 
of  the  Circuit  Court  for  Union  County 
in  plaintifiTs  favor  in  an  action  brought  to 
recover  money  had  and  received  by  defend- 
ant to  the  use  of  plaintiff.    AiBrmed. 

Statement  by  Burnett,  J.: 

The  complaint  in  this  action  begins  with 
a  title  which  reads  thus:  "In  the  Circuit 
Court  of  the  State  of  Oregon  for  Union 
County.  First  National  Bank  of  Joseph,  a 
Corporation,  Plaintiff,  v.  John  P.  Rusk,  De- 
fendant." In  that  pleading  a  cause  of  ac- 
tion is  then  stated  for  a  balance  due  and 
unpaid  on  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff,  con- 
cluding with  a  demand  for  judgment  in  the 
sum  of  $34.45,  with  interest  thereon  at  6 


per  cent  per  annum  from  October  24,  1911, 
and  for  costs  and  disbursements. 

The  summons  reads  thus: 

In  the  Circuit  Court  of  the  State  of  Ore- 
gon, for  the  County  of . 

First  National  Bank  of  Joseph,  Oregon,  a 

Corporation,  Plaintiff,  v.  John  P.  Rusk, 

Defendant. 
To  John  P.  Rusk,  Defendant: 

In  the  name  of  the  state  of  Oregon,  you 
are  hereby  required  to  appear  and  answer 
the  complaint  filed  against  you  in  the  above 
entitled  court  and  cause  within  ten  days 
from  the  date  of  the  service  of  this  summons 
upon  you,  if  served  within  this  county,  or 
if  served  within  any  other  county  of  this 
state  then  within  twenty  days  from  the  date 


Thus,  in  Galveston  H.  &  S.  A.  R.  Co.  v. 
Coker,  —  Tex.  Civ.  App.  — ,  135  S.  W.  179, 
where  a  certified  copy  of  the  original  peti- 
tion was  served  with  the  citation,  and  the 
citation  did  not  contain  the  statement  in 
which  judicial  court  of  the  county  it  was 
returnable,  but  this  appeared  in  the  certi- 
fied copy  of  the  petition,  it  was  held  that 
the  defendant  was  not  misled,  and  that  the 
court  properly  allowed  the  plaintiff  to 
amend. 

In  Relfe  ▼.  Valentine,  45  Ala.  286,  where 
the  summons  and  complaint  were  served  to- 
gether, and  in  the  margin  or  caption  of  the 
summons  and  complaint  the  county  was  cor- 
rectly stated,  and  in  the  body  of  the  sum- 
mons there  was  a  confused  or  erroneous 
statement  of  the  county,  it  was  held  that 
the  margin  controlled. 

In  Walker  v.  Hubbard,  4  How.  Pr.  154, 
where  the  summons  did  not  name  the  court 
in  which  the  action  was  pending,  but  a 
complaint  subsequently  served,  while  not 
i^tating  the  court  in  the  body  of  it,  began 
the  title  with  "Sup.  Court,"  it  was  held  that 
the  title  of  the  cause  in  the  complaint  sufH- 
riently  named  the  court,  and  that  the  plain- 
tiff might  have  leave  to  amend  the  sum- 
mons. The  court  said:  **It  is  not  analo- 
gous to  a  case  where  all  reference  to  the 
court  is  omitted  in  the  complaint,  in  viola- 
tion of  the  statute,  especially  where  there 
are  several  courts  having  concurrent  juris- 
diction." 

But  where  the  summons  served  alone  re- 
quires answer  to  a  complaint  which  it  states 
will  be  filed  in  the  ofiice  of  the  clerk  of  a 
court  which  had  ceased  to  exist,  the  serv- 
ice gives  no  jurisdiction.  Ej^g^eston  v. 
Wattawa,  117  Iowa,  676,  91  N.  W.  1044, 
(construing  the  South  Dakota  statute). 

Respecting  term  of  court  or  time. 

In  Richmond  &  D.  R.  Co.  v.  Benson,  86 
Ga.  203,  22  Am.  St.  Rep.  446,  12  S.  E.  357, 
where  the  declaration  prayed  for  process  re- 
quiring the  defendant  to  be  and  appear  at 
the  August  term,  and  the  process  was  dated 
July  16,  and  required  the  defendant  *'to  be 
and  appear  at  the  city  court  of  Richmond 
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county  next  to  be  holden  in  and  for  the 
county  aforesaid  on  the  first  Monday  in 
July"  in  the  same  year,  the  regular  term 
of  court  being  the  first  Monday  of  August, 
it  was  held  that  there  was  no  error  in  per- 
mitting the  process  to  be  amended,  but  the 
judgment  was  reversed  on  other  grounds. 

In  Williams  v.  Williams,  221  111.  541,  '77 
N.  E.  928,  where  the  notice  of  the  com- 
mencement of  a  suit,  which  did  not  state 
the  term  of  court,  together  with  a  copy 
of  the  bill,  was  served  upon  the  defendant 
without  the  state,  the  court  said:  "It  is 
first  contended  t&at  the  service  upon  the 
defendant  is  not  siifficient,  in  this,  that  the 
notice  of  the  commencement  of  a  suit  served 
upon  the  defendant  did  not  state  the  term 
or  court  at  which  he  was  to  appear  and 
defend.  The  notice  which  was  served  upon 
the  defendant  was  attached  to  a  copy  of 
the  bill,  and  the  bill  recited  the  suit  was 
commenced  to  the  November  term  of  the 
superior  court,  and  asked  that  the  defend- 
ant be  summoned  to  appear  at  that  term 
and  defend,  etc.  The  notice  and  copy  of 
the  bill  formed  but  one  instrument,  and 
the  law  required  them  to  be  considered  to- 
gether, and  not  separately,  and  if,  from  a 
consideration  of  both  the  notice  and  the 
copy  of  the  bill,  the  term  of  court  at 
which  the  defendant  was  required  to  appear 
and  defend  was  clearly  apparent,  that  was 
sufficient." 

In  Gilbert  v.  South  Carolina  Interstate 
&  W.  I.  Exposition  Co.  113  Fed.  523,  while 
it  was  not  necessary  to  the  decision,  the 
court  was  of  the  opinion  that,  if  the  date 
of  the  summons  was  such  that  it  apparently 
required  the  attendance  of  the  defendant 
on  a  day  anterior  to  the  cause  of  action 
stated  in  the  complaint,  it  might  be 
amended  by  the  complaint. 

Respecting  names  of  parties  or  attorneys. 

There  is  considerable  liberality  in  the 
amendment  of  process  defective  in  names 
where  the  declaration  is  correct. 

Tlius  it  has  been  held  that  the  error  was 
not  fatal, 

— where  the  summons  called  for  an  answer 
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of  the  service  of  the  summons  upon  you ;  and 
if  you  fail  to  answer,  for  want  thereof  the 
plaintiff  will  take  judgment  against  you  as 
prayed  for  in  its  complaint. 

[Signed]  A.  M.  Runnells, 

Attorney    for    Plaintiff. 

This  summons  was  issued  on  the  24th  day 
of  April,  1912,  and  on  the  same  day  was  re- 
turned into  the  circuit  court  and  filed 
therein  with  the  following  return  indorsed 
thereon : 

State  of  Oregon,  County  of  Union — ss.: 

I,  S.  P.  Childers,  sheriff  of  said  state  and 
county,  do  hereby  certify  that  I  served  the 
within  summons  within  the  said  state  and 
county  on  the  24th  day  of  April,  1912,  on 


-  the  within  named  defendant,  John  P.  Rusk, 
■  by  personally  delivering  a  copy  thereof,  pre- 
pared and  certified  to  by  me  as  sheriff, 
together  with  a  copy  of  the  complaint,  pre- 
pared and  certified  to  by  A.  M.  Runnells, 
attorney  for  plaintiff,  to  John  P.  Rusk,  per- 
sonally and  in  person. 
[Signed]  S.  P.  Childers,  Sheriff  of  Union 
County,  State  of  Oregon. 

By  C.  P.  Newlin,  Deputy. 

No  appearance  having  been  entered  or 
pleading  filed  by  or  on  behalf  of  the  defend* 
ant,  the  circuit  court  entered  a  judgment 
as  for  want  of  an  answer,  on  May  31,  1912, 
whereby  it  was  determined  that  the  plain- 
tiff have  and  recover  from  the  defendant  the 
sum  of  $34.45,  with  interest  thereon  at  the 


to  a  complaint  filed  by  Philip  R.  Jones 
instead  of  Philip  R.  James.  Gulf,  C.  &  S. 
F.  R.  Co.  V.  James,  1  C.  C.  A.  53,  4  U.  S. 
App.  19,  48  Fed.  149,  where,  however,  the 
case  was   (reversed  on  another  ground) ; 

— where  the  process  named  as  plaintiff  the 
New  England  Security  Company  instead  of 
Harriet  L.  Scudder.  Scudder  v.  Massengill, 
88  Ga.  245,  14  S.  E.  571,  (where,  however, 
there  was  an  acknowledgment  of  service 
and  a  waiver); 

— where  the  declaration  gave  the  plain- 
tiff's name  correctly  as  Wight,  but  it  was 
Wright  in  the  summons.  Wilday  v.  Wight, 
71  111.  374; 

— where  the  plaintiff's  name,  Absolom 
Backus,  was  correct  in  the  declaration  filed, 
but  it  was  Absolem  Baxter  in  the  summons. 
Final  v.  Backus,  18  Mich.  218; 

— where  the  summons  contained  the  wrong 
first  name  of  the  plaintiff  and  the  com- 
plaint subsequently  served  contained  the 
name  correctly.  Allen  v.  Allen,  14  How. 
Pr.  248. 

In  Final  v.  Backus,  supra,  it  is  stated  in 
the  report  of  the  case  that  "the  default  of 
plaintiff  was  duly  entered  by  defendant 
and  made  absolute,  on  the  ground  that  no 
declaration  had  been  filed  corresponding 
with  the  title  of  the  plaintiff  as  described 
in  the  summons  [and  that]  subsequently 
the  court  granted  the  defendant  leave  to 
amend  the  writ  by  inserting  the  true  name 
of  plaintiff,"  and  it  was  held  on  appeal 
that   this   was   proper. 

In  Wilday  v.  Wight,  supra,  the  defend- 
ant filed  a  plea  of  abatement,  and  at  the 
same  term  the  court,  on  motion  of  the 
plaintiff,  granted  leave  to  amend  the  sum- 
mons by  striking  out  Wright  and  inserting 
Wight,  and  it  was  held  on  appeal  that  this 
was  proper. 

In  Jones  v.  Cox,  7  Mo.  173,  where  the 
summons  issued  upon  the  petition  left  out 
the  name  of  one  of  the  plaintiffs,  it  was 
held  that  an  amendment  was  properly  al- 
lowed to  conform  the  summons  to  the  peti- 
tion. The  court  said:  "According  to  our 
practice  the  declaration  is  filed  before  the 
writ  issues,  and,  the  declarations  being 
the  foundation  of  the  writ,  and  accompanv- 
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ing  it,  the  party  would  look  to  it  in  order 
to  ascertain  the  nature  of  the  demand 
against  him,  and  by  whom  it  was  insti- 
tuted. A  variance  between  it  and  the  sum- 
mons cannot  mislead  him." 

In  Baldwin  v.  McMichael,  68  Ga.  828,  the 
only  report  of  the  case  is  the  headnote, 
which,  citing  authorities,  is  as  follows: 
"Where  the  name  of  the  defendant  was 
stated  in  the  declaration,  and  the  process 
attached  was  directed  to  the  sheriff  or  his 
deputy,  and  required  that  the  defendant 
be  and  appear  at  the  return  term  of  the 
court,  the  fact  that  in  the  formal  statement 
of  the  case  at  the  head  of  the  process, 
the  name  of  the  defendant  was  erroneous- 
ly stated,  did  not  render  the  process  and 
judgment  founded  thereon  void.  Such  de- 
fect was  amendable.  Hence,  in  a  claim 
case,  it  was  error  to  exclude  the  fi.  fa.  on 
account  of  such  defect  in  the  process." 

In  Smith  v.  Morris,  29  Ga.  339,  where 
a  copy  of  the  declaration  was  served  with 
the  process  indorsed  on  the  back  of  it, 
which  omitted  the  name  of  the  defendant, 
the  court  on  appeal,  in  holding  that  the 
process  was  good,  said:  "The  objection  to 
this  process  would,  no  doubt,  be  good  at 
common  law.  For  tnere  the  process  is  in- 
dependent of  the  declaration,  which  is  not 
filed  until  after  the  defendant  has  been 
brought  into  court  by  means  of  the  process. 
Hence,  it  must  be  full  and  complete  of 
itself.  Not  so,  however,  under  the  judiciary 
act  of  1799.  That  requires  the  process  to 
be  'annexed'  to  the  writ.  They  must  there- 
fore be  taken  together.  By  the  process,  the 
sheriff  is  commanded  to  summon  the  de- 
fendant to  appear  at  the  next  term  of  the 
court  to  which  it  is  returnable.  The  writ 
shows  who  the  defendant  is.  Thus  identi- 
fied, he  was  served  by  the  sheriff,  did  ap- 
pear, and  filed  his  defense  to  the  action. 
We  hold  the  process  was  good.  Were  it  de- 
ficient, it  is  amendable  under  the  9th  sec- 
tion of  the  judiciary  act,  which  the  plain- 
tiff proposed  doing,  but  was  refused  by  the 
court." 

But  in  Neal-Millard  Co.  v.  Owens,  115 
Ga.  959,  42  S.  E.  266,  where  a  petition  was 
filed  by  A  against  B  and  C,  and  the  process 
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rate  of  6  per  cent  per  annum  from  October 
24,  1911,  until  paid,  together  with  the  costs 
and  disbursements,  taxed  at  the  sum  of 
$10.20.  From  this  judgment  the  defendant 
has  appealed. 

Mr.  John  P.  Rusk,  for  appellant: 

Service  of  a  defective  summons  is  of  no 
more  avail  than  so  much  blank  paper. 

Willamette  Falls  Canal  Mill.  &  Transp. 
Co.  v.  Clark,  1  Or.  113;  Hunsaker  v.  Coffin, 
2  Or.  Ill;  Northcut  v.  Lemery,  8  Or.  323. 

I>efendant  need  not  answer  or  demur 
until  the  trial  court  has  acquired  jurisdic- 
tion of  his  person,  and  no  default  can  be 
entered  until  defendant  has  been  duly 
served  with  sunmions. 

Smith  V.  EUendale  Mill  Co.   4   Or.   70; 


Trullenger  v.  Todd,  5  Or.  36;  Askren  v. 
Squire,  29  Or.  232,  45  Pac.  779. 

The  summons  is  fatally  defective  in  not 
complying  with  the  requirements  of  subd. 
1  of  §  53,  L.  O.  L.  The  provisions  of  this 
section  are  mandatory. 

32  Cyc.  436-438,  note;  Swift  v.  Meyers,  37 
Fed.  39;  Gundry  v.  Whittlesey,  19  Wis.  211 ; 
Farris  v.  Walter,  2  Colo.  App.  450,  31  Pac. 
231;  Sawyer  v.  Robertson,  11  Mont.  416,  28 
Pac.  456;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Nicholls,  8  Colo.  188,  6  Pac.  512;  Ridder  v. 
Whitlock,  12  How.  Pr.  208. 

Mr.  A.  M.  Runnells,  for  respondent: 

If,  from  a  consideration  of  both  the  sum- 
mons and  the  complaint  served  together,  it 
is  apparent  in  what  court  the  judgment  is 
asked  for,  it  is  sufficient. 


recited  the  cause  as  A  against  B  and  D, 
and  this  process  was  served  on  C,  the  court 
on  her  motion  vacated  the  service  and  re- 
fused to  permit  the  plaintiff  to  amend. 

Where  the  summons  did  not  contain  the 
names  of  all  the  defendants,  but  contained 
the  expression  ''et  al.,"  the  court,  in  hold- 
ing that  the  summons  must  contain  the 
statutory  requirement  of  "the  parties  to 
the  action,"  said,  referring  to  the  statute: 
"Rut  if  it  be  directory,  and  not  mandatory, 
why  may  the  summons  not  omit  to  state 
the  court  in  which  the  action  is  brought, 
<}r  the  county  in  which  the  complaint  is 
tiled,  or  the  cause  and  general  nature  of  the 
action,  or  the  time  within  which  the  de- 
fendant is  required  to  appear,  or  the  amount 
of  money  or  other  relief  demanded  in  the 
complaint,  or  all  of  them  together,  and  still 
be  held  good?  All  of  these  things  are 
stated  in  the  complaint,  except  the  time 
within  which  the  defendant  must  appear, 
and  that  is  a  matter  regulated  by  law, 
which  everyone  is  presumed  to  know.  If 
the  notice  only  is  required,  the  party  has 
that  when  he  sees  a  copy  of  the  complaint 
and  himself  named  in  it  as  a  defendant. 
And  yet  no  one  would  contend  that  a  sum- 
mons which  omitted  to  state  the  several 
matters  required  by  the  statute  could  be 
held  good."    Lyman  v.  Milton,  44  Cal.  630. 

— partners. 

In  Martin  v.  Godwin,  34  Ark.  682,  where 
the  complaint  showed  the  names  of  the 
plaintiffs,  stating  that  they  were  partners 
under  a  certain  name,  and  the  writ  com- 
manded the  sheriff  to  summon  the  defend- 
ants to  answer  the  complaint  of  A,  B,  & 
Co.,  giving  the  firm  name  only,  it  was  held 
that  the  court  properly  granted  an  amend- 
ment to  the  writ  inserting  the  names  of 
the    plaintiffs. 

In  McMichael  v.  Hardee,  68  Ga.  831, 
where  a  suit  had  been  brought  by  a  sur- 
viving partner,  judgment  rendered,  and  ex- 
ecution issued  in  his  favor,  but  the  process 
attached  *  to  the  declaration  stated  the 
case  in  the  name  of  the  firm,  it  was  held 
on  the  trial  of  a  claim  case  arising  under 
44  L.Rji.(N.S.) 


levy  of  ii.  fa.,  that  the  entry  of  the  sug- 
gestion of  death,  and  order  that  the  case 
proceed  in  the  name  of  the  surviving  part- 
ner, could  be  entered,  nunc  pro  tunc. 


— ^name  of  attorney. 

Where  a  copy  of  the  bill,  together  with 
an  unsigned  notice  of  the  commencement  of 
the  suit,  was  delivered  to  the  defendant 
without  the  state,  the  court  said:  ''The 
point  is  made  against  the  sufficiency  of  the 
service  of  this  case,  that  the  notice  of  the 
commencement  of  the  suit  was  not  signed, 
either  by  complainant  or  any  solicitor  for 
him.  The  statute  does  not,  in  terms,  re- 
quire the  notice  to  be  served  shall  be 
signed  either  by  (Complainant  or  his  solicit- 
or, but  the  better  practice,  no  doubt,  is  that 
it  should  be  signed.  In  this  case  the 
notice  was  attached  to  the  bill,  and  may  be 
treated  as  part  of  it,  and  as  the  bill  was 
signed  by  tne  solicitor  of  the  complainant, 
that  is  thought  to  be  sufficient,  and  espe- 
cially when  considered  in  connection  with 
the  affidavit  of  the  party  making  the  serv- 
ive,  wherein  it  is  alleged  he  served  a  copy 
of  the  within  bill  and  notice  of  the  com- 
mencement of  the  suit  upon'  defendant.  In 
this  respect  the  notice  is  sufficient."  Cloyd 
V.  Trotter,  118  111.  391,  9  N.  E.  507. 

In  Harvey  v.  Chicago  &  N.  W.  R.  Co. 
148  Wis.  391,  134  N.  W.  839,  where  an  un- 
signed summons  in  the  action  was  served 
upon  the  defendant,  attached  thereto  being 
a  copy  of  the  complaint,  signed  by  the 
plaintiff's  attorney,  and  on  the  cover  or 
backing  of  the  summons  and  complaint 
were  indorsed  the  title  of  the  action,  the 
words  "summons  and  complaint,"  and  also 
the  name  and  address  of  the  plaintiff's  at- 
torney, and  the  original  summons  was  duly 
signed,  but  was  not  filed  until  after  such 
service,  it  was  held  that  the  court  properly 
refused  to  vacate  judgment  taken  by  de- 
fault and  set  aside  the  service  of  the  sum- 
mons, as  the  omission  of  the  signature  was 
a  mere  irregularity,  and  not  a  jurisdictional 
defect,  and  the  papers  annexed  to  the  sum- 
mons and  served  therewith  advised  the  do- 
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Not. 


Cloyd  V.  Trotter,  118  111.  391,  9  N.  E. 
507;  Williams  v.  Williams,  221  111.  541,  77 
N.  E.  928. 

The  reference  to  the  complaint  in  the  sum- 
mons had  the  effect  of  making  it  a  part  of 
the  summons,  especially  when  they  were 
served  together. 

Calderwood  v.  Brooks,  28  Cal.  153; 
People  V.  Dodge,  104  Cal.  491,  38  Pac.  203; 
Brown  v.  Eaton,  37  How.  Pr.  325;  Burk- 
hardt  v.  Haycox,  19  Colo.  339,  35  Pac.  730. 

A  summons  which  does  not  name  the 
court  is  not  void,  as  a  defendant,  on  whom 
both  the  summons  and  complaint  have  been 
personally  served,  cannot  object  that  the 
summons  does  not  name  the  court,  if  the 
complaint  does. 

Tallman   v.    Hinman,    10   How.    Pr.   89; 


Yates  V.  Blodgett,  8  How.  Pr.  278 ;  Hewitt  ▼. 
Howell,  8  How.  Pr.  346;  Webb  v.  Mott,  6 
How.  Pr.  439;  3  Estee,  PL  3d  ed.  §  3897, 
notes  8,  9. 

Where  the  name  of  the  court  was  ad- 
mitted in  the  complaint,  it  was  held  that 
the  defendant  was  not  prejudiced,  it  ap- 
pearing that  it  was  specified  in  the  sum- 
mons. 

Van  Namee  v.  People,  9  How.  Pr.  198; 
Yates  v.  Blodgett,  8  How.  Pr.  278;  Adams 
V.  Kelley,  44  Or.  69,  74  Pac.  399. 

It  is  necessarily  wholly  immaterial,  and 
cannot  affect  a  substantial  right  of  the  de- 
fendant, whether  the  relief  desired,  as  stated 
in  the  summons,  is  under  the  first  or  the 
second  subdivision  of  the  statute,  when  a 
copy  of  the  complaint  is  served  with   the 


fendant   of   the   name  and   address   of   the 
plaintiff's  attorney. 

So,  in  Lee  v.  Clark,  53  Minn.  315,  55 
N.  W.  127,  where  copies  of  the  summons 
and  of  the  complaint  were  served  together 
upon  defendant,  liomplete  in  every  respect, 
except  that  the  firm  name  of  the  plaintiff's 
attorneys  was  omitted  when  transcribing 
the  subscription  to  the  summons,  it  was 
held  that  this  was  a  mere  irregularity, 
and  that,  if  the  defendant  desired  to  take 
advantage  of  it,  he  should  have  done  so  by 
a  motion  to  set  aside  the  service. 

Respecting  ad  damnum. 

Where  the  amount  stated  in  the  writ  was 
below  the  jurisdiction  of  the  court,  but 
that  stated  in  the  declaration  was  suffi- 
cient, it  was  held  that  it  was  error  to 
dismiss  the  case.  Merrill  v.  Curtis,  57  Me. 
152. 

So,  in  Hopper  v.  Steelman,  3  N.  J.  L. 
908,  it  was  held  to  be  no  cause  for  re- 
versal that  the  summons  was  issued  for  a 
smaller  sum  than  the  statement  of  de- 
mand set  out,  or  the  judgment  was  rendered 
for.  See  also  Smock  v.  Warford,  4  N.  J. 
L.  306:  compare  Watson  v.  McCartney, 
infra. 

In  Messervey  v.  Beckwith,  41  111.  462, 
wliere  the  praecipe  was  filed  and  the  sum- 
mons issued,  claiming  damages  for  $1,000, 
and  the  declaration  also  claimed  $1,000,  the 
summons  was  returned  not  served,  but  an 
alias  writ  was  issued,  in  which  the  dam- 
ages claimed  were  $100.  The  court  re- 
cused to  open  a  judgment  for  $750,  and 
costs,  on  the  groimd  that  the  defendants 
should  have  moved  before  judgment. 

In  Lynch  v.  Sinking  Fund  Comrs.  4 
How.  (Miss.)  377,  where  it  seems  that  the 
indorsement  on  the  writ  was  to  the  effect 
that  the  case  wae  on  "defendant's  promis- 
sory note  for  $l0,000,  dated  the  6t]i  July, 
1836,  and  payable  to  the  plaintiffs  twelve 
months  after  date  thereof,  witli  iut«rost  at 
the  rate  of  10  per  cent  per  annum  from 
date  until  paid,  .  .  .  and  is  to  tocovoy 
$5,000,  the  amount  loaned  on  said  note,"  the 
court  said:  "The  third  error  is  that  the 
44  J-.RJL.(N.S.) 


sum  claimed  by  the  indorsement  on  the  writ 
is  $5,000,  and  because  the  judgment  ex- 
ceeds that  sum,  it  is  error.  The  counsel  for 
the  plaintiffs  in  error  say  that  a  party  can 
never  recover  more  than  he  demands.  It 
is  a  sufficient  answer  to  this  to  state  that 
the  damages  laid  in  the  plaintiff's  declara- 
tion are  $10,000.  The  indorsement  on  the 
writ  shows  the  cause  of  action;  and  the  law 
docs  not  require  any  notice  to  be  taken  in 
that  part  of  the  record,  of  the  interest  or 
damages  which  may  be  recovered.  Interest 
is  but  an  incident,  and  makes  no  part  of 
the  principal  until  reduced  to  a  judgment. 
It  then  becomes  a  principal,  and  will  bear 
interest.  But  the  indorsement  on  the  writ 
expressly  states  that  the  note  sued  on 
calls  for  10  per  cent  interest." 

Respecting  notice  as  to  manner  of  obtain- 
ing judgment. 

Under  statutes  to  the  general  effect  that 
where  the  complaint  is  on  contract  for  a 
sum  of  money  only,  judgment  on  default 
may  be  taken  for  the  sum  demanded  with- 
out application  to  the  court,  but  that  other- 
wise such  application  must  De  made,  and 
that  the  summons  shall  contain  the  appro- 
priate notice,  the  question  has  often  arisen 
whether,  where  the  summons  gives  the 
wrong  notice  as  to  the  manner  in  which 
judgment  will  be  taken,  this  may  be  cor- 
rected from  the  complaint» 

It  has  been  held  that  the  summons  was 
not  fatally  defective  where  it  appeared 
from  the  complaint  that  application  must 
be  made  to  the  court  for  judgment,  though 
the  summons  stated  that  on  default  the 
plaintiff  would  take  judgment  for  a  certain 
sum.  Keybcrs  v.  McComber,  67  Cal.  395, 
7  Pac.  838,  (an  action  for  trespass  to  land 
in  a  justice's  court,  holding  that  the  judg- 
ment could  not  be  collaterally  attacked) ; 
vSnake  River  Vallev  Irrig.  Dist.  v.  Stevens, 
18  Idaho,  641,  lib  Pac.  10.33.  (an.  action 
sounding:  in  tort  nnd  arising  out  of  opera- 
tion of  law) :  McCoun  v.  Now  York  C.  &  H. 
R.  n.  Co.  .^)0  N.  Y.  176  {dictum,  'an  action 
for  a  ptfitutory  penalty  where  the  complaint 
and   summons   were  served   together) ;    Mc- 
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summons;  the  mistake  being  cured  by  the 
recitals  and  prayer  of  the  complaint. 

1  Sutherland,  Code  PI.  Pr.  &  Forms,  §  1046; 
Higley  v.  Pollock,  21  Nev.  198,  27  Pac.  895; 
-McCoun  V.  New  York  C.  &  H.  R.  R.  Co.  50 
X.  Y.  176;  Hemson  v.  Decker,  29  How.  Pr. 
385;  Brown  v.  Eaton,  37  How.  Pr.  325; 
Schuttler  v.  King,  12  Mont.  149,  30  Pac.  25; 
I'eople  V.  Dodge,  104  Cal.  491,  38  Pac.  203; 
Harpold  v.  Doyle,  16  Idaho,  671,  102  Pac. 
158;  Snake  River  Valley  Irrig.  Dist.  v. 
Stevens,  18  Idaho,  541,  110  Pac.  1033;  Stan- 
quist  T.  Hebbard,  122  Cal.  268,  54  Pac.  841. 

Burnett,  J.,  delivered  the  opinion  of  the 
court: 

It  was  admitted  by  the  defendant  in 
person  at  the  hearing  of  this  case  in  this 


court,  that  the  return  of  the  sheriff  indorsed 
upon  the  summons  was  strictly  true  as 
therein  stated.  There  are  two  things  of 
which  he  complains  on  his  appeal.  One  is 
that  the  blank  left '  for  tlie  name  of  the 
county  in  the  title  of  the  cause  as  the  same 
appears  in  the  summons  was  not  filed,  and 
tlie  other  is  tliat  the  summons  notifies  the 
defendant  that  the  plaintifif  will  "take  judg- 
ment against  you  as  prayed  for  in  its  com- 
plaint," instead  of  stating  that  the  plain- 
tiff would  take  judgment  for  a  specific  sum 
of  money.  The  deduction  which  the  de- 
fendant makes  from  these  premises  is  that 
the  circuit  court  had  no  jurisdiction  over 
his  person  and  none  to  render  tlie  judgment. 
Conceding,  without  deciding,  that,  prior  to 
the  amendment  of  article  7  of  the  Consti- 


Donald  v.  Walsh,  5  Abb.  Pr.  68  (an  action 
for  breach  of  promise,  where  an  amend- 
ment was  allowed) ;  Ridder  v.  Whitlock,  12 
How.  Pr.  208,  (allowing  an  amendment  in 
an  action  of  tort,  the  summons  and  com- 
plaint being  served  together) ;  Voorhies  v. 
^>cofieId,  7  How.  Pr.  51,  (allowing  an  amend- 
ment in  same  circumstances). 

Where,  in  an  action  for  trespass  on  land, 
the  notice  was  that  the  plaintiff  would  take 
judgment  for  the  relief  demanded  in  the 
complaint,  and  the  summons  and  complaint 
were  served  together,  it  was  held  that  the 
process  might  be  amencled.  Chamberlain  v. 
Bittersohn,  48  Fed.  42  (overruling  dictum 
in    Oiamberlain   v.   Mensing,  47    Fed.   202). 

Where,  in  an  action  for  the  foreclosure 
of  a  mortgage,  a  summons  containing  a 
statement  of  the  nature  of  the  action,  and 
of  the  interest  of  one  of  the  defendants  in 
it  aa  subsequent  mortgagee,  was  served 
upon  him,  and  it  also  stated  that  the  plain- 
tiff would  take  judgment  against  him  for 
the  relief  demanded  in  the  complaint, 
whereas  the  pi  a  in  ti  AT,  of  course,  must  apply 
to  the  court  in  such  cases,  and  did  so  in 
the  case  in  question,  it  was  held  on  appeal 
that  the  summons  was  suflicient.  Clark  v. 
Palmer,  90  Cal.  504,  27  Pac.  375. 

In  Snake  River  Valley  Irrig.  Dist.  v. 
Stevens,  supra,  the  court  said:  "In  some  of 
the  cases  cited  it  has  been  suggested  that 
if  a  copy  of  the  complaint  was  served  with 
the  summons,  that  fact  would  aid  the  sum- 
mons and  tend  to  cure  the  defect  in  the 
notice.  We  utterly  fail  to  see  the  force  of 
this  logic.  If  the  defect  consisted  in  a 
failure  to  sufficiently  state  the  nature  and 
character  of  the  cause  of  action,  then  it 
must  appear  at  once  that  service  of  a  copy 
of  the  complaint  would  cure  that  defect, 
but  where  the  defect  consists  in  a  failure  to 
give  the  proper  notice  as  to  whether  the 
plaintiflT  would  take  jud^jniont  as  prayed 
for,  or  would  apply  to  the  court  for  tlie 
relief  demanded,  we  fail  to  poe  how  a  serv- 
ice of  a  copy  of  the  complaint  would  aid 
or  improve  the   summons  in  that  rospoft." 

In  Higley  v.  Pollock.  21  Nev.  198,  27  J*no. 
Sn.?.  where  a  certified  copy  of  the  complaint 
was  sprved  with  the  summons,  and  the  stat- 
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ute  provided  that,  in  actions  on  contract 
for  the  recovery  only  of  money  or  dam- 
ages, the  summons  should  contain  the  state- 
ment that  the  plaintifT  will  take  judgment 
for  a  sum  specified  therein  if  the  defend- 
ant fails  to  answer  the  complaint,  the  cause 
ot  action  was  stated  in  the  summons  as  fol- 
lows: "The  said  action  is  brought  to  re- 
cover judgment  against  you  [the  defend- 
ant] for  the  sum  of  $1,800  alleged  to  be 
due  from  you  [said  defendant]  to  said 
plaintiff,  as  follows,  to  wit:  One  thousand 
five  hundred  dollars  for  labor  and  services, 
and  $300  for  the  value  of  two  horses  sold 
and  delivered  to  you  at  your  special  in- 
stance and  request, — all  of  which  will  more 
fully  and  at  large  appear  in  the  complaint 
on  file  therein,  a  certified  copy  of  which  will 
be  served  on  you  with  this  summons.  And 
you  are  hereby  notified  that  if  you  fail  to 
appear  and  answer  the  said  complaint  as 
above  required,  the  said  plaintiff  will  take 
default  and  judgment  against  you  in  accord- 
ance with  the  prayer  of  said  complaint,  and 
for  costs  of  this  suit."  The  court  held 
that  the  summons  and  complaint  together 
could  have  afforded  no  ground  for  misun- 
derstanding, and  seemed  to  be  of  the  opin- 
ion  that   the   summons   was   sufficient. 

In  Tuttle  V.  Smith,  14  How.  Pr.  39."), 
where  the  complaint  was  set  aside  for  a 
variance,  leave  was  granted,  in  case  a  plea 
of  the  statute  of  limitations  was  feared, 
to  move  at  special  term  to  amend  the 
summons,  and  in  »Shafer  v.  Humphrey,  15 
How.  Pr.  564,  the  complaint  was  set  aside 
with  leave  to  the  plaintiff  to  amend  either 
the  summons  or  the  complaint. 

But  in  some  cases  it  has  been  held  that 
such  process  was  fatally  defective.  Thus, 
in  actions  of  tort  it  has  boon  held  that  it 
was  error  to  refuse  to  quash  the  sum- 
mons. (Atchison,  T.  &  S.  F.  R.  Co.  v. 
Xicholls,  8  Colo.  IsA.  6  Pac.  512;  Dyas  v. 
Koaton,  3  ^lont.  405,  dirt  urn;  soo  also  the 
apparent  dictum  in  the  insufficiently  re- 
ported case  of  \Vol)l)  v.  Mott.  6  How.  Pr. 
430) ;  tliat  tho  judiimont  niii^t  be  set  aside 
(Field  V.  ?Jorsr'.  7  How.  Pr.  12;  Sawyer  v. 
KoluTlson,   11    Mont.  410.  '2H   Pac.  456*). 

But  in  Schuttler  v.  King,  12  Mont.  149,  30 
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tution  of  this  state,  adopted  by  the  initia- 
tive process  at  the  November  electioDi  1910, 
the  conclusion  urged  by  the  defendant 
would  be  the  proper  one  to  be  deduced  from 
the  precedents  heretofore  established  in  this 
court,  yet  we  think  the  Constitution  referred 
to  has  materially  altered  the  situation.  In 
part,  §  3  of  the  amended  article  7  reads 
thus:  "Until  otherwise  provided  by  law, 
upon  appeal  of  any  case  to  the  supreme 
court,  either  party  may  have  attached  to 
the  bill  of  exceptions,  the  whole  testimony, 
the  instructions  of  the  court  to  the  jury, 
and  any  other  matter  material  to  the  de- 
cision on  the  appeal.  If  the  supreme  court 
shall  be  of  opinion,  after  consideration  of 
all  the  matters  thus  submitted,  that  the 
judgment  of  the  court  appealed  from  was 
such  as  should  have  been  rendered  in  the 
case,  such  judgment  shall  be  affirmed,  not- 
>  withstanding  any  error  committed  during 
the  trial;  or  if  in  any  respect  the  judgment 
appealed  from  should  be  changed,  and  the 
supreme  court  shall  be  of  the  opinion  that 
it  can  determine  what  judgment  should  have 
been  entered  in  the  court  below,  it  shall 
direct  such  judgment  to  be  entered  in  the 


same  manner  and  with  like  effect  as  decrees 
are  now  rendered  in  equity  caaes  on  appeal 
to  the  supreme  court." 

The  will  of  the  people  as  thus  expressed 
in  the  Constitution  has  sounded  the  death 
knell  of  many  technicalities,  which  are  best 
honored  in  their  breach  rather  than  in  their 
observance.  It  removes  from  this  court  the 
fetters  of  hair-splitting  niceties,  and  enables 
it  to  proceed  according  to  common-sense 
rules  of  natural  justice,  having  due  regard 
to  the  spirit  of  the  law  rather  than  its 
letter.  Confessedly  the  defendant  was  per- 
sonally served  with  the  complaint,  a  docu- 
ment which  informed  him  at  large  with 
what  the  plaintiff  charged  him,  in  what 
court  he  was  charged,  and  of  the  relief  de- 
manded by  the  plaintiff.  Technically  consid- 
ered, the  circuit  court  may  have  erred  in  ren- 
dering judgment  on  such  a  summons ;  but  by 
the  Constitution  alluded  to,  we  have  author- 
ity to  affirm  the  judgment  "notwithstanding 
any  error  committed  during  the  trial."  It 
may  be,  too,  that,  for  the  purpose  of  enforc- 
ing substantial  justice,  it  will  in  some  cases 
hereafter  be  deemed  proper  to  adhere  to  the 
former  precedents;  but  the  case  at  bar  pre- 


Pac.  25,  where,  in  an  action  on  contract,  the 
summons  stated  that  on  default  "judg- 
ment by  default  will  be  taken  against  you 
according  to  the  prayer  of  said  complaint. 
The  said  action  is  brought  to  recover  the 
sum  of  $949.40,  principal  and  interest  now 
due  and  owing  to  plaintiffs  upon  a  certain 
promissory  note,"  describing  it,  followed  by 
a  further  notice  that,  "if  you  fail  to  ap- 
pear and  answer  said  complaint  as  above 
required,  the  plaintiffs  will  apply  to  the 
court  for  the  relief  demanded,"  it  was  held 
that  the  summons  was  sufficient. 

Where  the  notice  in  the  summons  is  that 
on  default  application  will  be  made  to  the 
court,  and  the  cause  of  action  is  one  in 
which  the  notice  should  be  that  jud^ent 
will  be  taken  for  a  certain  sum,  this  is  not 
an  incurable  defect.  Brown  v.  Eaton,  37 
How.  Pr.  325  (where  the  summons  and  com- 
plaint were  served  together,  and  a  motion 
to  set  aside  the  complaint  was  denied). 

So,  in  Warren  v.  Gordon,  10  Wis.  499, 
it  was  lield  that  a  like  mistake  was  irreg- 
ular, but  as  tlie  substantial  rights  of  the 
parties  were  not  affected,  the  judgment  was 
affirmed. 

In  Boington  v.  Lapham,  14  How.  Pr.  360, 
where  the  defendants  moved  to  set  aside 
the  summons  for  the  same  error,  it  was 
held  that  they  could  not  do  this,  but  as 
the  facts  showed  that  they  were  entitled 
to  move  to  set  aside  the  complaint,  it  would 
be  set  aside  with  leave'  to  amend. 

— alternative  notice. 

In  Stanquist  v.  Hebbard,  122  Cal.  268,  54 

Pan.  841.  where  the  statute  provided  that 

"the  summons   .     .     .   must  contain    .     .     . 

a  notice  that,  unless  the  defendant  so  ap- 
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pears  and  answers,  the  plaintiff  will  take 
judgment  for  any  money  or  damages  de- 
manded in  the  complaint  as  arising  on 
contract,  or  will  apply  to  the  court  for  any 
other  relief  demanded  in  the  complaint," 
it  was  held  that  a  summons  in  an  action 
for  divorce  was  sufficient  which  stated: 
"You  are  notified  that,  unless  the  defendant 
so  appears  and  answers,  the  plaintiff  will 
take  judgment  for  any  money  or  damages 
demanded  in  the  complaint  as  arising  upon 
contract,  or  will  apply  to  the  court  for  any 
other   relief   demanded   in   the   complaint." 

Where  the  summons  is  required  to  state  the 
cause  of  general  nature  of  the  action. 

It  is  not  intended  here  to  take  up  the 
question  of  what  is  a  sufficient  statement 
where  the  statute  requires  that  the  sum- 
mons state  the  cause  or  general  nature  of 
the  action,  but  to  refer  to  the  cases  where 
in  such  case  the  question  arose  as  to 
whether  the  complaint  might  be  looked  to 
in  aid  of  the  summons. 

Thus,  it  has  been  held  that  a  statement 
in  the  summons  that  the  action  is  brought 
to  recover  possession  of  certain  premises 
more  particularly  described  in  the  complaint 
makes  the  complaint  a  part  of  the  sum- 
mons, and  affords  a  proper  description  of 
the  premises.  Calderwood  v.  Brooks,  28 
Cal.  161. 

In  People  v.  Dodge,  104  Cal.  487,  38  Pac. 
203,  where  a  description  of  land  in  the  sum- 
mons was  incomplete,  but  it  referred  for 
the  description  to  the  complaint  served  with 
it,  it  was  held  that  the  effect  was  to  make 
the  complaint  a  part  of  the  summons;  but 
the  court  seemed  to  think  that  the  judg- 
ment would  be  avoidable  for  such  a  mis- 
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sents  no  features  debarring  the  use  of  the 
plenary  power  confided  to  us  by  the  people 
t^  disregard  any  error. 

The  judgment  appealed  from  is  affirmed. 

A  petition  for  rehearing  having  been  filed 
Burnett,  J.,  on  January  14,  1913,  handed 
down  the  following  additional  opinion 
(  —  Or.— ,  129  Pac.  121): 

In  five  pages  of  typewritten  ululation, 
the  defendant  asks  for  a  rehearing  of  his 
appeal,  criticizing  our  former  opinion,  re- 
ported 127  Pac.  780.  The  ground  of  his 
critique,  as  he  states  it^  is  that  "no  re- 
gard or  thought  was  given  of  the  merits, 
the  justice,  or  the  effect  of  confirming  this 
appeal;  the  controlling  idea  being,  it  ap- 
pears, that  if  the  amount  involved  had  been 
multiplied  by  ten  or  a  hundred  that  the 
result  would  have  been  just  the  opposite  of 
what  it  actually  is  now."  No  additional  au- 
thorities are  cited,  but  we  will  re-examine 
the  original  briefs  and  restate  our  conclu- 
sion. 

The  abstracts  disclose  that  on  April  24, 
1912,  the  plaintiff  filed  in  the  circuit  court 
of  Union  county  a  complaint  entitled  "In  the 


Circuit  Court  of  the  State  of  Oregon  for 
Union  County.  First  National  Bank  of 
Joseph,  a  Corporation,  Plaintiff,  v.  John  P. 
Rusk,  Defendant."  This  complaint  stated  a 
cause  of  action  as  follows :  "That  the  plain- 
tiff is  now  and  has  been  during  all  the  times 
herein  mentioned  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the 
national  banking  laws  of  the  United  States ; 
and  that  the  defendant  is  and  at  all  the 
times  herein  mentioned  was  an  attorney  of 
the  supreme  court  of  the  state  of  Oregon; 
that  on  or  about  October  24;  1911,  in  Uma- 
tilla county,  Oregon,  the  said  defendant  re- 
ceived from  one  D.  H.  Mansfield,  as  the  at- 
torney of  said  plaintiff,  the  sum  of  $87  to 
the  use  of  said  plaintiff,  which  he,  the  said 
defendant,  agreed  to  pay  to.  plaintiff  on  de- 
mand; that  thereafter  and  before  this  action 
was  commenced,  the  said  plaintiff  demanded 
payment  thereof  from  the  said  defendant; 
that  the  said  defendant  has  not  paid  the  said' 
sum  or  any  part  thereof,  except  the  sum  of 
$52.55;  that  the  sum  of  $34.45,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  October  24,  1911,  is  now  due,  owing, 
and    unpaid;    wherefore    the   said    plaintiff 


take,  though  not  void,  and  that  it  could  not 
be  t:hanged  or  impeached  after  six  months, 
under  the  statute. 

In  Smith  v.  Aurich,  6  Colo:  388,  where  the 
statute  required  that  the  summons  shall 
state  "the  cause  and  general  nature  of  the 
action,"  it  was  held  in  an  action  against  a 
mortgagee  and  others  for  fraudulently  tak- 
ing the  mortgaged  property  away  from  the 
plaintiffs  contrary  to  the  contract,  and 
fraudulently  selling  the  same  without  any 
default,  that  a  summons  was  insufficient 
which  stated  simply  that  "the  said  action 
is  brought  to  recover  the  sum  of  $2,000 
damages,  alleged  to  have  been  sustained  by 
said  plaintiffs  in  consequence  of  certain  act^ 
and  doings  of  said  defendants,  etc.,  as  will 
more  fully  appear  by  the  complaint  on  file 
herein,  to  which  reference  is  here  made." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Nicholls, 
8  Colo.  188,  6  Pac.  512,  where  the  statute 
did  not  require  a  copy  of  the  complaint  to 
be  served  with  the  summons,  it  was  held 
that  the  reference  to  this  pleading  in  no 
way  aided  the  defective  statement,  where 
the  process  stated:  "The  said  action  is 
brought  to  recover  the  sum  of  $500,  due 
from  defendant  to  plaintiff  upon  certain 
damages  claimed  to  have  been  incurred  by 
plaintiff  by  reason  of  the  negligent  operat- 
ing of  said  road,  its  locomotives,  and  ap- 
purtenances, by  its  agents  and  servants, 
particularly  described  in  the  complaint;" — 
and  that  the  attempted  amendment  of  the 
sununons  in  the  absence  of  the  defendant, 
after  a  special  and  limited  appearance  of 
the  defendant  for  the  purpose  of  moving, 
did  not  waive  the  defect,  and  the  judgment 
was  void. 


a  copy  of  the  complaint  was  served  with 
the  summons  or  not,  the  summons  made 
special  reference  to  the  complaint,  but  did 
not  state  the  sum  of  money  or  other  relief 
demanded  as  required  by  the  statute,  and 
it   was  held  insufficient. 

Miscellaneous. 

In  Jackson  v.  Fletcher,  Morris  (Iowa) 
230,  where,  in  an  action  on  a  judgment,  the 
plaintiff  filed  a  declaration,  and  the  praecipe 
directing  the  issuance  of  the  summons  and 
atachmcnt  designated  the  action  to  be 
debt,  but  the  clerk,  through  inadvertence, 
issued  a  summons  in  assumpsit,  the  court 
allowed  the  writ  to  be  amended. 

So,  in  Culver  v.  Whipple,  2  G.  Greene,  365, 
where  a  summons  was  issued  in  an  action 
on  the  case  on  promise,  but  the  declaration 
filed  was  in  an  action  of  debt,  it  was  held 
that  it  was  error  to  sustain  a  demurrer  to 
the  declaration,  but  an  amendment  should 
have  been  allowed  to  the  writ. 

So  where  the  statute  authorized  the  court 
to  allow  amendments  to  correct  variances, 
and  the  summons  was  "of  a  plea  of  trespass 
on  the  case  in  assumpsit,"  while  the  decla- 
ration was  "of  a  plea  of  trespass  on  the 
case,"  the  appellate  court  reversed  a  de- 
cision refusing  to  alow  the  summons  to  be 
amended  to  conform  to  the  declaration. 
Ryan  v.  Pinev  Coal  &  Coke  Co.  —  W.  Va. 
— ,  78  S.  E.  789. 

In  Wohlfarth  v.  National  Export  Asso. 
57  Misc.  137,  107  N.  Y.  Supp.  540,  where  in 
the  summons  the  plaintiff  appeared  to  be 
suing  individually  and  alone,  whereas  in 
the  complaint  it  was  stated  that  he  was 
In  Farris  v.  Walter,  2  Colo.  App.  450,  31 1  suing    in   behalf   of   himself    and   all   other 

Pac.  231,  where  it  does  not  appear  whether   stockholders  of  the  defendant,  it  was  held 
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prays  judgment  against  the  said  defendant 
for  the  sum  of  $34.45,  with  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from 
October  24,  1911,  until  paid,  and  for  costs 
and  disbursements  of  this  action." 

On  the  same  day  a  summons  was  issued 
and  delivered  to  the  sheriff,  which  reads 
thus: 

In  the  Circuit  Court  of  the  State  of  Ore- 
gon for  the  County  of . 

First  National  Bank  of  Joseph,  Oregon,  a 
Corporation,  Plaintiff,  v.  John  P.  Rusk, 
Defendant. 
To  John  P.  Rusk,  Defendant: 

In  the  name  of  the  state  of  Oregon,  you 
are  hereby  required  to  appear  and  answer 
the  complaint  filed  against  you  in  the  above 
entitled  court  and  cause  within  ten  days 
of  the  date  of  service  of  this  summons  upon 
you,  if  served  within  this  county,  or  if 
served  within  any  other  county  of  the  state, 
then  within  twenty  days  from  the  date  of 
the  service  of  this  summons  upon  you;  and 
if  you  fail  to  answer,  for  want  thereof  the 
plaintiff  will  take  judgment  against  you  as 
prayed  for  in  its  complaint. 

[Signed)  A.  M.  Runnel  Is, 

Attorney   for   Plaintiff. 

.  On  the  date  of  its  issuance  this  summons 
was  returned  into  the  circuit  court  and  filed 
therein  with  the  following  return  indorsed 
thereon : 

State  of  Oregon,  County  of  Union — ss.: 


I,  S.  P.  Childers,  sheriff  of  said  state  and 
county,  do  hereby  certify  that  I  served  the 
within  summons  withrn  the  said  state  and 
county  on  the  24th  day  of  April,  1912,  on  the 
within  named  defendant,  John  P.  Rusk,  by 
personally  delivering  a  copy  thereof,  pre- 
pared and  certified  to  by  me  as  sheriff,  to- 
gether with  a  copy  of  the  complaint  pre- 
pared and  certified  to  by  A.  M.  Runnells,  at- 
torney for  plaintiff,  to  John  P.  Rusk,  per- 
sonally and  in  person. 

[Signed]     S.  P.  Childers,  Sheriff  of  Union 
County,   State  of   Oregon, 

by   C.   P.   Newlin,   Deputy. 

It  does  not  appear  that  the  defendant  gave 
any  attention  to  the  papers  thus  served 
upon  him,  but  appealed  from  the  default 
judgment  entered  against  him  on  May  31, 
1912.  It  is  not  suggested  that  the  defendant 
was  surprised,  or  was  a  victim  of  inadver- 
tence or  excusable  neglect,  and  no  applica- 
tion seems  to  have  been  made  to  set  aside 
the  default  or  grant  leave  to  answer;  hence 
the  validity  of  the  judgment  appealed  from 
must  be  determined  from  the  papers  already 
quoted.  The  defendant  bases  his  contention 
here  on  the  grounds  that  the. blank  left  for 
the  name  of  the  county  in  the  title  of  the 
cause  as  it  appears  in  the  summons  was  not 
filled,  and  that  he  is  notified  by  that  docu- 
ment that  the  plaintiff  will  "take  judgment 
against  you  as  prayed  for  in  its  complaint," 
in  place  of  saying  that  the  plaintiff  would 
ask  judgment  for  a  specific  sum  of  money. 


that,  unless  he  would  amend  his  summons 
to  conform  to  the  complaint,  his  complaint 
would  be  stricken  out. 

In  Chang  Shee  Ho  Chong  v.  CuUey,  13 
B.  C.  18,  wliere  the  indorsement  on  the  writ 
gave  the  wrong  date  of  a  document  which 
it  was  desired  to  set  aside,  and  was  other- 
wise defective  as  appeared  by  the  declara- 
tion, the  court  permitted  the  indorsement 
to  be  amended  and  redelivered  on  payment 
of  costs. 

In  Holman  v.  Goslin,  63  App.  Div.  204,  71 
N.  Y.  Supp.  197,  where  the  original  sum- 
mons stated  the  name  of  the  defendant  cor- 
rectly, but  in  the  copy  served  upon  him  the 
name  was  Joslin  instead  of  Goslin,  and  at 
the  time  of  the  service  of  the  summons 
and  complaint,  he  was  also  served  with  an 
order  of  arrest,  the  papers  on  which  stated 
his  name  correctly,  it  was  held  that  the 
court  had  jurisdiction  to  enter  the  judg- 
ment, and  that  an  order  vacating  it  was 
erroneous  and  must  be  reversed.;  but  it  does 
not  appear  what  the  name  was  in  the  com- 
plaint. 

In  Watson  v.  McCartney,  1  Neb.  131, 
where  the  plaintiff  filed  his  petition  in  an 
action  to  enforce  in  equity  a  certain  ven- 
dor's lien,  the  prspcipe  stated  the  amount  of 
claim,  to  be  "$1,600,  with  interest  from 
April  1,  *66,'*  and  the  summons  was  in- 
dorsed: "The  plaintiff  in  this  action  claims 
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judgment  for  the  sum  of  $1,600,  together 
with  interest  thereon  from  the  Ist  day  of 
April,  A.  D.,  1867,  at  the  rate  of  10  per 
cent  per  annum."  It  was  held  that  it  was 
error  to  amend  the  indorsement  -of  the  sum- 
mons to  conform  to  the  prtecipe,  and  that  it 
was  also  error  to  permit  a  decree  foreclos- 
ing the  vendor's  lien. 

In  Miller  v.  Zeigler,  3  Utah,  17,  6  Pac. 
718,  where  the  summons  was  defective  in 
that  it  did  not  include  the  statutory  notice 
"that  the  plaintiff  will  take  judgment  for 
a  sum  specified  therein,  if  the  defendant 
fail  to  answer  the  complaint,"  but  it  did 
contain  a  description  of  the  plaintiff's  debt 
and  demand,  with  sufiicient  accuracy  to  in- 
form the  defendant  of  the  nature  of  the 
debt  and  action  and  the  amount  claimed, 
with  a  notice  that,  if  he  should  fail  to 
appear  and  answer  the  complaint  at  the 
time  required  therein,  the  plaintiff  would 
apply  to  the  court  for  the  relief  demanded 
in  the  complaint, — it  was  held  that  the  court 
had  jurisdiction.  A  copy  of  the  complaint 
was  served  with  the  summons  as  was  re- 
quired, it  seems,  by  the  statute. 

In  Kavanaugh  v.  Brown,  1  Tex.  481,  where 
the  variance  does  not  appear,  the  court  lays 
it  down  as  a  proposition  that  it  was  proper 
to  amend  a  faulty  writ  from  the  petition, 
but  the  case  was  reversed  on  anotlier 
ground  B.  B.  B, 
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^The  sumlkions  shall  contain  the  name  of 
the  court  in  which  the  complaint  is  filed, 
the  names  of  the  parties  to  the  action,  and 
the  title  thereof.  It  shall  be  subscribed  by 
the  plaintiff  or  his  attorney  and  directed 
to  the  defendant,  and  shall  require  him  to 
appear  and  answer  the  complaint  as  in  this 
si-ction  provided,  or  judgment  for  want 
thereof  will  be  taken  against  him.  If  the 
defendant  be  served  within  the  county  in 
which  the  action  is  commenced,  he  shall  ap- 
pear and  answer  the  complaint  within  ten 
days  from  the  date  of  the  service;  but  if  he 
be  served  in  any  other  county  in  the  state, 
he  shall  appear  and  answer  the  complaint 
within  twenty  days  from  the  date  of  the 
service,"    L.  0.  L.  §  52. 

There  shall  also  be  inserted  in  the  sum- 
mons a  notice  in  substance  as  follows:  1. 
In  any  action  for  the  recovery  of  money  or 
damages  only,  the  plaintiff  will  take  judg- 
ment for  a  sum  specified  therein,  if  the  de- 
fendant fail  to  answer  the  complaint.  2.  In 
other  actions  that  if  the  defendant  fail  to 
answer  the  complaint,  the  plaintiff  will  ap- 
ply to  the  court  for  the  relief  demanded 
therein."    L.  0.  L.  §  53. 

Ever  since  the  adoption  of  the  Code  of 
Civil  Procedure  in  this  state,  it  has  been  the 
rule,  as  declared  in  §  556,  L.  0.  L.,  that 
''upon  an  appeal  from  a  judgment,  the  same 
shall  only  be  reviewed  as  to  questions  of 
law  appearing  from  the  transcript,  and 
shall  only  be  reversed  or  modified  for  errors 
substantially  affecting  the  rights  of  the  ap- 
pellant." A  summons  is  not  a  process  or 
writ  issuing  out  of  any  court,  but  is  a  no- 
tice promulgated  by  the  plaintiff  and  ad- 
dressed to  the  defendant,  requiring  him  to 
appear  and  answer,  not  the  sumomns,  but 
the  complaint  filed  against  him.  Apropos 
to  the  controversy  here,  §  645,  L.  O.  L., 
provides  a  rule  of  construction  that  ''a  no- 
tice or  other  paper  is  valid  and  effectual  al- 
though defective  either  in  respect  to  the 
title  of  the  action  or  suit  in  which  it  is 
made,  or  the  name  of  the  court  or  the  par- 
ties, if  it  intelligibly  refer  to  such  action  or 
iuit."  In  good  reason  the  copy  of  the  com- 
print delivered  with  the  copy  of  the  sum- 
mons in  the  service  should  be  deemed  a  part 
of  the  notice  to  the  defendant,  and  should 
he  read  with  the  summons  to  explain  any 
apparent  ambiguity  in  the  latter  document. 
It  is  said  by  Judge  Deady,  in  Swift  v. 
Meyers  (C.  C.)  37  Fed.  37,  40:  "A  copy 
of  the  complaint  having  been  served  at  the 
lame  time,  the  defendant  was  fully  in- 
formed of  the  nature  of  the  decree  that 
might  be  taken  against  him  in  case  he 
failed  to  answer."  See  also  Higlcy  v.  Pol- 
lock, 21  Nev.  198,  27  Pac.  895;  Clark  v. 
Palmer,  90  Cal.  504,  27  Pac.  375;  Behlow 
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V.  Shorb,  91  Cal.  141,  27  Pac.  546;  Kimball 
V.  Castagnio,  8  Colo.  525,  9  Pac.  488;  and 
Miller  v.  Zeigler,  3  Utah,  17,  5  Pac.  518, 
treating  of  cognate  questions.  With  all  the 
information  contained  in  these  two  papers 
in  his  possession,  the  defendant  could  not 
have  been  misled  as  to  the  nature  of  the 
relief  demanded,  or  as  to  the  court  in  which 
the  proceedings  were  instituted.  Conceding 
the  slips  mentioned  are  errors,  they  are  not 
such  errors  as  would  substantially  affect 
the  rights  of  the  appellant,  for  which  only 
would  we  be  authorized  to  reverse  the  judg- 
ment, under  the  terms  of  §  556,  L.  O.  L. 

In  Adams  v.  Kelly,  44  Or.  66,  74  Pac.  399, 
the  question  was  whether  a  court  obtained 
jurisdiction  over  the  subject-matter  of  a 
cause  when  the  court  itself  was  wrongly 
named.  Mr.  Justice  Wolverton  reviews 
many  precedents  on  this  subject,  and  con- 
cludes that  "these  cases  all  tend  irresistibly 
to  the  one  conclusion,  namely,  that  the 
stating  of  the  name  of  the  court  in  the  com- 
plaint is  a  formal,  and  not  a  jurisdictional, 
matter."  The  analogy  holds  good  when,  as 
in  this  case,  the  mere  omission  from  the 
heading  of  the  summons  of  the  name  of  the 
county  in  which  the  designated  court  is 
holden  is  supplied  by  an  accompanying  docu- 
ment. 

Much  reliance  is  placed  by  the  defendant 
upon  the  case  of  Smith  v.  EUendale  Mill  Co. 
4  Or.  70.  In  that  case  the  complaint  was 
entitled  and  filed  in  the  circuit  court  of 
Marion  county,  while  the  summons  served 
upon  the  appellant  was  entitled  in  the  cir- 
cuit court  of  the  state  of  Oregon  for  the 
county  of  Multnomah,  and  required  the  ap- 
pellant to  appear  in  the  court  of  the  latter 
county,  instead  of  Marion  county,  where  the 
judgment  was  rendered.  The  summons  was 
served  in  Marion  county.  That  case  is  dis- 
tinguishable from  the  one  at  bar  from  the 
fact  that  there  it.  affirmatively  appeared 
that  the  summons  was  a  notice  to  the  de- 
fendant to  appear  in  an  entirely  different 
court  in  another  county,  and  not  in  the 
court  rendering  the  judgment.  Here  no 
contradiction  between  the  complaint  and 
the  summons  exists  as  in  that  case.  The 
name  of  the  county  as  part  of  the  court's 
designation  in  one  of  the  papers  is  simply 
left  blank,  and  this  is  rationally  explained 
by  the  terms  of  its  companion  paper,  to 
which  reference  is  made  in  the  summons 
itself. 

White  V.  Johnston,  27  Or.  294,  50  Am. 
St.  Rep.  726,  40  Pac.  511,  cited  by  defendant, 
was  a  case  where  the  party  sought  to  be 
charged  by  service  of  the  summons  was  not 
named  in  that  paper.  Egglcston  v.  Wat- 
tawa,  117  Iowa,  676,  91  N.  W.  1044,  was 
based  upon  a  summons  which  re(]uired  the 
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defendant  to  appear  in  a  court  unknown  to 
the  law  of  that  state.  In  Dix  v.  Palmer,  5 
How.  Pr.  233,  no  court  whatever  was  named. 
In  Tallman  v.  Hinman,  10  How  Pr.  89, 
the  court  held  that  a  summons  not  naming 
any  court  was  only  voidable,  and  hence  a 
judgment  rendered  on  such  a  summons  was 
not  appealable.  The  conditions  noted,  as 
appearing  in  those  citations,  in  defendant's 
brief,  fairly  distinguished  them  from  the 
case  at  bar. 

In  addition  to  what  has  already  been  said 
to  the  effect  that  the  fault  of  a  summons 
in  not  specifying  a  particular  sum  of  money 
for  which  judgment  was  desired  was  obvi- 
ated by  the  reference  to  the  complaint, 
where  the  prayer  for  judgment  disclosed  the 
exact  amount,  we  observe  that  §  185,  L.  0. 
L.,  provides  that  in  an  action  arising  upon 
a  contract  for  the  recovery  of  money  or 
damages  only,  the  clerk  may,  upon  appli- 
cation, enter  a  judgment  by  default  for  the 
amount  demanded  in  the  complaint.  In 
other  actions,  including  all  actions  sound- 
ing in  damages  for  torts,  and  opposed  to  ac- 
tions on  contracts  or  for  debt,  the  judg- 
ment by  default  must  be  entered  by  the 
court  itself,  instead  of  by  its  officer,  the 
clerk.  Taken  in  connection  with  §  53,  L.  0. 
L.,  prescribing  the  notice  to  be  inserted  in 
the  summons  respecting  the  amount  of  the 
recovery  desired,  the  reason  for  this  distinc- 
tion is  that,  if  the  amount  is  specified  in  an 
action  for  the  recovery  of  a  certain  sum  of 
money  only,  and  no  answer  is  made,  the 
entry  of  judgment  becomes  a  mere  clerical 
act,  and  may  as  well  be  performed  by  the 
clerk  as  by  the  court ;  while  in  other  actions 
the  exact  amount  of  the  recovery  must  de- 
pend upon  a  judicial  investigation,  which 
can  be  conducted  only  by  an  officer  having 
judicial  authority.  The  reason  of  the  rule 
fails  in  that  connection  when  we  find,  as  in 
this  case,  that  the  judgment  was  rendered 
by  the  court,  which,  if  nothing  else  were 
shown,  would  certainly  be  right  under  a 
summons  which  declared  that  the  plaintiff 
would  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint. 

This  distinction  is  pointed  out  and  elabo- 
rated in  the  case  of  Schuttler  v.  King,  12 
Mont.  149,  30  Pac  26,  where  the  court  ex- 
plains in  substance  that,  while  a  clerk  can 
enter  a  default  judgment  where  the  sum- 
mons specifies  the  particular  amount  to  be 
recovered,  in  an  action  on  contract  and  the 
like,  yet  the  court  may  enter  a  judgment  in 
such  an  action,  although  the  summons  makes 
the  general  designation  prescribed  •  in  the 
2d  subdivision  of  §  53,  L.  O.  L. 

We  adhere  to  the  former  opinion, 
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COUNTY  OF  LEBANON 

V. 

FRANKLIN     FIRE     INSURANCE     COM- 
PANY OF  PHILADELPHIA,  Appt. 

(237  Pa.  360,  85  Atl.  419.) 

Trial  —  jury  —  Increase  of  flre  risk. 

1.  The  jury  must  determine  whether  or 
not  a  fire  risk  is  increased  by  acts  shown 
to  have  been  done,  within  the  meaning  of  a 
provision  avoiding  an  insurance  policy  in 
case  of  such  increase  by  work  performed  in 
repairing  the  building. 

Insurance  —  keeping  gasolene  on 
premises  ~  removing  paint. 

2.  The  use  of  a  gasolene  torch  in  remov- 
ing paint  from  an  insured  building  is  not, 
as  matter  of  law,  within  a  clause  of  the 
policy  avoiding  it  if  insured  shall  keep  or 
use  gasolene  on  the  premises,  or  permit  it  to 
be  so  kept  or  used. 

Same  —  working:  of  mechanics  —  effect. 

3.  The  making  of  repairs  necessary  for 
the  proper  care  and  preservation  of  the 
property  is  not  within  the  operation  of  a 
provision  in  an  insurance  policy  making 
the  working  of  mechanic^  m  altering  or 
repairing  the  premises  avoid  the  policy. 

(July  2,   1912.) 

Note, ^Insurance f  scope  and  effect  of, 
provision  that  the  working  of  nte^ 
chanics  shall  avoid  policy. 

Only  such  cases  are  included  herein  as  deal 
with  the  question  of  the  violation  of  the 
clause  against  the  working  of  mechanics, 
etc.,  as  distinguished  from  any  alleged  vio- 
lation of  any  provision  of  the  policy  by  the 
completed  repairs  or  structure  itself. 

Construction  in  general. 

At  least  in  stating  the  rule  applicable, 
the  courts  are  not  entirely  agreed  as  to  the 
construction  to  be  placed  upon  a  clause  in- 
validating an  insurance  policy  if  mechanics 
are  employed  in  work  on  insured  buildings 
during  the  term  of  the  policy.  It  has  been 
asserted  that  "contracts  of  insurance  are 
contracts  of  indemnity  upon  the  terms  and 
conditions  specified  "in  the  policy  or  policies 
embodying  the  agreement  of  the  parties. 
For  a  comparatively  small  consideration, 
the  insurer  undertakes  to  guarantee  the 
insured  against  loss  or  damage,  upon  the 
terms  and  conditions  agreed  upon,  and  upon 
no  other,  and  when  called  upon  to  pay  in 
case  of  loss,  the  insurer  therefore  may  justly 
insist  upon  the  fulfilment  of  these  terms. 
If  the  insured  cannot  bring  himself  within 
the  conditions  of  the  policy,  he  is  not  en- 
titled to  recover  for  the  loss.  The  terms 
of  the  policy  constitute  the  measure  of  the 
insurer's  liability,  and  in  order  to  recover, 
the  assured  must  show  himself  within  those 
terms;  and  if  it  appears  that  the  contract 
has  been  terminated  by  the  violation  on  the 
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APPEA5^  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Lebanon  County  in  -  plaintiff's  favor  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  fire  insurance  policy. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Defendant  presented,  among  others,  the 
following  points: 

''The  uncontradicted  evidence  in  the  case 
showing  that  the  risk  on  the  insured  prop- 
erty waa  increased  with  the  knowledge  of 
the  assured,  during  the  continuance  of  said 
insurance,  by  the  use  of  a  painter's  torch  in 
burning  off  the  paint  at  the  cornice  of  the 
insured  building,  from  which  the  fire  re- 
sulted, without  the  consent  of  the  company 
to  such   increased  hazard  indorsed  on  said 


policy,  this  was  a  violation  of  an  express 
condition  of  the  policy,  and  there  can  be  no 
recovery.     Answer.     Refused." 

(3)  "The  uncontradicted  evidence  in  the 
case  shows  that  the  insured  used,  or  per- 
mitted to  be  used,  on  the  insured  premises, 
gasolene,  benzin,  spirit  gaa,  or  burning 
fluid,  or  some  of  them,  to  wit,  gasolene,  and 
did  use  and  apply  the  same  by  means  of  a 
painter's  torch  in  burning  off  the  paint  at 
the  cornice  of  the  insured  building,  without 
the  consent  of  the  company  indorsed  on  the 
policy,  which  was  such  &  violation  of  an 
express  condition  of  the  contract  as  avoids 
the  policy,  and  the  verdict  of  the  jury  must 
be  for  the  defendant.     Answer.     Refused." 

(5)  "The  uncontradicted  evidence  in  the 
case  being  that  the  assured  used,  or  per- 


part  of  the  assured  of  its  conditions,  then 
there  can  be  no  right  of  recovery.  The 
compliance  of  the  assured  with  the  terms  of 
the  contract  is  a  condition  precedent  to  the 
right  of  recovery.  If  the  assured  has  vio- 
lated, or  failed  to  perform,  the  conditions 
of  the  contract,  and  such  violation  or  want 
of  performance  has  not  been  waived  by  the 
insurer,  then  the  assured  cannot  recover.  It 
is  immaterial  to  consider  the  reasons  for 
the  conditions  or  provisions  on  which  the 
contract  is  made  to  terminate,  or  any  other 
provision  of  the  policy  which  has  been  ac- 
cepted and  agreed  upon.  It  is  enough  that 
the  parties  have  made  certain  terms  con- 
ditions on  which  their  contract  shall  con- 
tinue or  terminate.  The  courts  may  not 
make  a  contract  for  the  parties.  Their 
function  and  duty  consist  simply  in  enforc- 
ing and  carrying  out  the  one  actually 
made."  Imperial  F.  Ins.  Co.  v.  Coos  Coun- 
ty, 151  U.  S.  462,  38  L.  ed.  231,  14  Sup.  Ct. 
Rep.  379. 

And  it  has  been  said  that,  the  clause  that 
the  policy  shall  be  void  if  mechanics  are 
employed' in  building,  altering,  or  repairing 
the  premises  insured,  being  a  separate  and 
valid  stipulation  of  the  parties,  its  violation 
by  the  insured  terminates  the  contract  of 
the  insurer,  and  it  cannot  be  thereafter 
made  liable  on  the  contract,  without  having 
waived  the  condition,  merely  because  in  the 
opinion  of  the  court  and  jury  the  altera- 
tions and  repairs  did  not  in  fact  increase 
the  risk.  The  specific  thing  described  in  the 
condition  as  avoiding  the  policy  if  done 
without  consent  is  one  which  the  insurer 
has  a  right  to  make  a  material  element  of 
the  contract,  and,  being  assented  to  by  the 
insured,  it  does  not  rest  in  the  opinion  of 
the  other  parties,  court  or  jury,  to  say  that 
it  was  immaterial  unless  it  actually  in- 
creased the  hazard.  Ibid.  (In  this  case 
the  insured  made  substantial  repairs  on  the 
property  and  the  fire  occurred  during  the 
same,  or  at  least  within  two  hours  after  the 
mechanics  had  quit  work  for  the  day.) 

In  James  v.  Lycoming  Ins.  Co.  4  Cliff.  272, 
?ed.  Qas,  No.  7,182,  it  is  said  that  such  con- 
dition '^must  receive  a  reasonable  construc- 
tion in  view  of  the  agreed  facts  in  the  case, 
44  L.RA.(N.S.) 


and  that  construction  must  be  one  not  re- 
pugnant to  the  nature  and  purpose  of  the 
contract,  nor  one  inconsistent  with  the  due 
and  customary  use  and  enjoyment  of  the 
property.  Parties,  it  is  true,  may  make 
their  own  contracts,  but  courts  of  justice, 
in  all  cases  except  where  the  language  em- 
ployed is  so  explicit  and  unambiguous  that 
it  must  be  understood  that  the  words  speak 
their  own  interpretation,  may  give  the  lan- 
guage a  reasonable  construction  to  effect  the 
intention  of  the  parties  as  collected  from 
the  whole  instrument,  the  subject-matter, 
and  the  surrounding  circumstances.  Of 
course,  the  province  of  construction  is  lim- 
ited to  the  language  employed,  as  applied 
to  the  subject-matter  and  the  surrounding 
circumstances,  contemporaneous  with  the  in- 
strument; but  courts  of  justice  are  not 
denied  the  same  light  and  information  the 
parties  enjoyed  when  the  contract  was  exe- 
cuted, and  for  that  purpose  they  may 
acquaint  themselves  with  the  persons  and 
circumstances  that  are  the  subjects  of  the 
stipulations  in  the  written  instrument,  and 
are  entitled  to  place  themselves  in  the  same 
situation  as  the  parties  who  made  the  con- 
tract, so  as  to  view  the  circumstances  as 
they  viewed  them,  and  so  to  judge  of  the 
meaning  of  the  words  and  of  the  correct 
application  of  the  language  to  the  things 
described." 

And  see  Franklin  F.  Ins.  Co.  v.  Chicago 
Ice  Co.  36  Md.  102,  11  Am.  Rep.  469,  wherein 
it  is  said  that  to  place  a  construction  upon 
the  clause  which  would  invalidate  the  policy 
by  casual  and  necessary  repairs  would  de- 
feat the  intent  of  the  parties,  and  be  repug- 
nant to  the  written  clause  of  the  policy 
insuring  the  building. 

And  it  has  been  held  that  whether  the 
work  was  negligently  done  and  the  hazard 
increased,  so  as  to  avoid  the  policy  imder 
this  stipulation,  is  a  question  of  fact  for 
the  jury.  Firemen's  Ins.  Co.  v.  Appleton 
Paper  &  Pulp  Co.  161  111.  9,  43  N.  E.  713. 

A  clause  of  this  kind  does  not  constitute 
a  condition  precedent,  since  in  such  a  case 
it  would  prohibit  any  Repairs  whatever  in- 
volving the  necessity  of  employing  a 
mechanic.     Insurable   property  is   intended 
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inittod  to  be  used,  a  painter's  torch  burning 
gasolene,  to  burn  off  the  paint  on  the  cornice 
of  the  insured  building,  from  which  the  fire 
resulted,  without  the  consent  of  the  com- 
pany indorsed  on  the  policy,  this  was  such 
a  violation  of  the  contract  as  avoided  the 
policy,  and  your  verdict  must  be  for  the  de- 
fendant. Answer.  Refused." 
Mr.  S.  P.  lilght,  for  appellant: 
The  county  of  Lebanon  is  not  a  mercan- 
tile, manufacturing,  mechanical,  or  domes- 
tic institution,  and  does  not  come  within 
the  purview  of  the  suggestion  of  exemptions 


from  the  rule  of  law  then  and.  now  pre- 
vailing in  Pennsylvania. 

Birmingham  F.  Ins.  Co.  v.  Kroegher,  83 
Pa.  66,  24  Am.  Rep.  147;  Mears  v.  Hum- 
boldt F.  Ins.  Co.  92  Pa.  15,  37  Am.  Rep.  647 ; 
Lancaster  Silver  Plate  Co.  v.  National  F. 
Ins,  Co.  170  Pa.  151,  60  Am.  St.  Rep.  753, 
32  Atl.  613;  Lancaster  Silver  Plate  Co.  v. 
Manchester  Fire  Assur.  Co.  170  Pa.  166, 
32  Atl.  616.  •    • 

The  error  of  the  court  in  refusing  binding 
instructions  for  the  defendant  has  been  un- 
answerably demonstrated  and  declared  by 
the  supreme  court. 


for  use,  and  it  is  not  the  intent  of  the 
policy  of  insurance  to  impair  the  right  of 
use,  nor  to  deprive  the  owner  of  the  cus- 
tomary enjoyment  of  the  property,  and 
nothing  of  the  kind  should  be  inferred  or 
admitted  unless  in  obedience  to  a  condition 
expressed  in  explicit  and  unambiguous  terms 
to  that  effect.  James  v.  Lycoming  Ins.  Co. 
supra. 

Such  provision  should  receive  a  reason- 
able construction,  reference  being  had  to 
the  object  sought  to  be  attained  by  the 
parties,  and  the  provision  will  not  be  ex- 
tended by  implication  to  include  cases  not 
fairly  or  reasonably  within  the  words  as 
ordinarily  used  and  understood.  Mack  v. 
Rochester  German  Ins.  Co.  106  N.  Y.  560, 
13  N.  E.  343; 

— where  clause  contains  specific  limitation 
as  to  time. 

Under  a  clause  providing  for  the  invalid- 
ity of  the  policy  if  mechanics  are  employed 
in  building,  altering,  or  repairing  the  insured 
premises  for  more  than  fifteen  days  at  one 
time,  the  question  of  increase  of  hazard  is 
not  necessarily  involved.  If  mechanics  are 
employed  in  building,  altering,  or  repairing 
in  violation  of  this  provision,  the  contract 
of  insurance  is  void.  Newport  Improv.  Co. 
V.  Home  Ins.  Co,  163  N.  Y.  237,  67  N.  E.  475. 
The  violation  of  this  provision,  as  a  matter 
of  law,  invalidates  the  policy,  since  by  this 
limitation  the  parties  have  themselves  fixed 
the  basis  for  determining  what  repairs  shall 
be  reasonable  within  the  terms  of  the  provi- 
sion against  the  work  of  mechanics,  etc. 
German  Ins.  Co,  v.  Hearne,  59  L.R.A.  492,  54 
C.  C.  A.  527,  117  Fed.  289, 

So,  where,  in  addition  to  the  general  pro- 
vision, there  is  also  a  clause  permitting 
mechanics  to  work  in  and  around  the  in- 
sured building  for  a  stated  time,  any  impli- 
cation of  the  right  to  finish  the  building  in 
the  course  of  construction  at  the  time  it 
was  insured  is  overcome  by  the  latter 
clause,  which  shows  that  the  parties  con- 
tracted for  a  definite  time  within  which 
mechanics  might  continue  their  work.  Smith 
V.  German  American  Ins.  Co.  54  Hun,  638, 
27  N.  Y.  S.  R.  634,  7  N,  Y.  Supp.  846. 

Compare  with  Jaipes  v.  Lycoming  Ins.  Co. 
supra,  sustaining  the  right  to  make  reason- 
able repairs  upon  a  mill  under  a  provision 
that  the  work  of  carpenters,  roofers,  me- 
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chanics,  etc.,  in  building,  altering,  or  repair- 
ing insured  premises,  will  vitiate  the  policy, 
except  in  dwelling  houses,  where  five  days 
are  allowed  without  notice,  in  any  one  year, 
for  incidental  repairs. 

Under  a  clause  that  the  policy  shall  be 
void  if  mechanics  are  employed  in  building, 
altering,  or  repairing  insured  premises  for 
more  than  fifteen  days  at  any  one  time, 
the  policy  is  invalidated  by  the  employment 
of  mechanics  in  altering  and  repairing  the 
insured  property,  where  the  alterations  and 
repairs,  from  their  nature,  plan,  and  design, 
are  to  be  considered  from  the  beginning  to 
completion  as  continuous,  although  the  work 
therefor  is  subdivided  and  let  to  different 
contractors,  no  one  of  which  exceeds  the 
time  limit,  the  entire  job,  however,  exceed- 
ing this  limit.  Robb  v.  Millers'  Mut.  F.  Ins. 
Co.  230  Pa.  44,  79  Atl.  150. 

What  constitutes  repairs — character  of 

work. 

It  has  been  said  that  whethep  a  clause 
that  the  working  of  mechanics,  etc.,  shall 
avoid  the  policy  is  regarded  as  a  condition 
subsequent  or  a  mere  promissory  warranty, 
a  literal  compliance  with  its  terms  is  not 
required,  since  such  a  construction  would  be 
absurd,  as  it  would  render  the  policy  void  if 
the  insured  employed  a  mechanic  to  take 
out  a  broken  slate,  to  put  in  a  new  one,  or  to 
replace  a  broken  pane  of  glass,  or  to  stop 
a  leak  in  a  chandelier  or  other  gas  fixture, 
or  in  a  cistern,  or  to  mend  a  defective  chim- 
ney, stove  pipe,  or  furnace.  Sudden  defects 
of  the  kind  often  occur  and  endanger  the 
premises  and  the  comfort,  health,  and  safety 
of  the  occupants,  and  a  construction  will 
not  be  placed  upon  this  clause  which  will  in- 
validate the  contract  of  indemnity  merely 
by  the  employment  of  a  mechanic  for  such 
purpose.   James  v.  Lycoming  Ins.  Co.  supra. 

Hence,  the  policy  is  not  invalidated  by 
replacing  old  machinery  with  new  and  tak- 
ing out  an  old  boiler  and  putting  in  a  new 
one,  and  the  construction  of  a  brick  chim- 
ney, fireplace,  and  a  structure  to  cover  the 
projecting  end  of  the  boiler  and  fireplace 
(Ibid.) ;  or  by  a  half -hour's  work  by  a  car- 
penter in  removing  two  small  parts  of  the 
stairway,  although  he  has  a  key  to  the 
room,  where  the  fire  was  not  in  any  way 
due  to  the  work  of  this  carpenter,  or  the 
possession  by  him  of  the  key  to  the  room 
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Heron  v.  Phcenix  Mut.  F.  Ins.  Co.  180 
Pa.  257,  36  L.R.A.  617,  57  Am.  St.  Rep. 
638,  36  Atl.  740. 

Messrs.  Eugene  D.  Slegrist  and  How- 
ard C.  Shirk,  for  fippellee: 

The  repairs  made  and  found  by  the  jury 
to  be  necessary  to  the  preservation  of  the 
building  did  not,  as  a  matter  of  law,  avoid 
the  policy,  under  the  clause  with  respect  to 
the  increase  of  hazard;  and  in  any  view  the 
question  of  whether  the  hazard  was  in- 
creased by  such  repairs  was  for  the  jury. 

Flanders',  Fire  Ins.  p.  604;  Wood,  Fire 
Ins.  2d  ed.  §  263;  Bentley  v.  Lumbermen's 


Ins.  Co.  191  Pa.  276,  43  Atl.  209;  Collins 
V.  London  Assur.  Corp.  165  Pa.  298,  30  Atl. 
924;  Heron  v.  Phoenix  Mut.  F.  Ins.  Co.  180 
Pa.  257,  36  L.R.A.  517,  57  Am.  St.  Rep. 
638,  36  Atl.  740;  Perry  County  Ins.  Co.  v. 
Stewart,  19  Pa.  45;  Franklin  F.  Ins.  Co.  v. 
Gruver,  100  Pa.  266;  Grant  v.  Howard  Ins. 
Co.  5  Hill,  10;  Smith  v.  German  Ins.  Co. 
107  Mich.  270,  30  L.R.A.  368,  65  N.  W.  236. 
The  employment  of  mechanics  and  work- 
men, and  the  use  by  the  plaintiff  of  a 
painter's  gasolene  torch,  in  making  ordinary 
repairs  necessary  to  the  preservation  of  the 
building,  did  not,  as  a  matter  of  law,  avoid 


(SnmmeHield  v.  Phoenix  Assur.  Co.  65  Fed. 
292) ;  or  by  the  casual  patching  up  of  a 
large  building  which  requires  the  constant 
employment  of  a  crew  of  men  and  a  car- 
penter (Franklin  F.  Ins.  Co.  v.  Chicago  Ice 
Co.  36  Md.  102,  11  Am.  Rep.  469);  or  by 
the  removal  of  an  old  sprinkler  system  and 
the  installation  of  a  new  one  (Firemen's 
Ins.  Co.  v.  Appleton  Paper  &  Pulp  Co. 
supra) ;  or  by  residing  a  building,  where 
the  policy  also  contains  a  clause  permitting 
incidental  repairs  for  a  certain  number  of 
days  without  notice  or  indorsement,  the  re- 
siding being  within  the  time  limit  (Rann 
V.  Home  Ins.  Co.  59  N.  Y.  387). 

The  clause  that  the  insurer  will  not  be 
answerable  for  any  loss  by  fire  in  or  to  any 
building  under  construction,  or  wherein  car- 
penters, joiners,  or  other  workmen  are 
employed,  relates  merely  to  a  loss  occurring 
during  construction,  and  does  not  relate  to 
a  loss  after  the  building  is  completed,  and 
while  no  mechanics  are  working  upon  it; 
and  such  a  loss  is  protected  by  the  policy. 
Morrison  v.  London  F.  Ins.  Co.  6  Manitoba 
L.  Rep.  225. 

But  where  the  evidence  shows  a  clear  and 
deliberate  attempt  to  change  the  character 
of  the  occupation  of  the  insured  building, 
and  substantial  alteration  of  the  construc- 
tion by  carpenters  which  required  the  re- 
moval of  large  portions  of  two  floors  and 
the  roof,  and  the  introduction  therein  of 
two  flues  constructed  of  inflammable  mate- 
rials and  extending  through  the  entire 
height  of  the  structure,  affording  every 
means  for  the  spread  of  conflagration,  the 
case  is  brought  clearly  within  the  spirit  as 
well  as  the  letter  of  the  provision.  Mack 
V.  Rochester  German  Ins.  Co.  106  N.  Y.  560, 
13  N.  E.  343. 

Class  of  persons  included  in  the  term 
"mechanics." 

Painters  are  not  mechanics  within  the 
terms  of  such  a  provision,  at  least  where 
there  is  evidence  that  the  insurer  did  not 
regard  painting  as  a  repair  within  the  con- 
templation of  the  policy.  And  where  em- 
ployed to  loosen  paint  by  the  use  of  gaso- 
lene torches,  painters  are  not  mechanics, 
and  their  employment  tor  such  purpose  does 
not  invalidate  the  policy,  although  the  fire 
which  destroyed  the  property  was  occasioned 
bv  their  work.  Smith  v.  German  Ins.  O. 
107  Mich.  270.  30  L.R.A.  368,  65  N.  W.  236. 
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The  owner  of  a  building  when  doing  con- 
struction work,  as  distin^ished  from  re- 
pairs, is  a  mechanic  within  such  a  clause. 
Smith  y.  Glerman  American  Ins.  Co.  54  Hun, 
638,  27  N.  Y.  S.  R.  634,  7  N.  Y.  Supp.  846. 

Where  employment  of  mechanics  is  unknown 

to  insured. 

The  employment  of  mechanics  in  making 
material  alterations  and  repairs  without  the 
knowledge  or  consent  of  the  insured  is  not 
in  and  of  itself  such  a  violation  of  the 
terms  of  the  policy  as  to  render  it  void. 
Imperial  F.  Ins.  Co.  v.  Coos  County,  161 
U.  S.  452,  38  L.  ed.  231,  14  Sup.  Ct.  R^p. 
379. 

The  object,  purpose,  and  intent  of  a  clause 
that  mechanics  will  be  allowed  to  make 
ordinary  alterations  and  repairs  to  buildings 
not  exceeding  fifteen  days,  during  the  term 
of  insurance,  without  the  consent  of  the 
company,  is  to  apply  only  to  the  repair  or 
alteration  of  a  building  under  the  control 
of  the  assured,  and  does  not  apply  to  a 
policy  upon  personalty  kept  by  the  assured 
in  a  building  owned  by  another;  and  the 
employment  of  mechanics  in  repairing  or 
altering  such  buildings  does  not  invalidate 
the  policy.  To  hold  otherwise  would  be  to 
render  invalid  policies  on  personal  property 
of  tenants  occupying  only  a  portion  of  a 
large  building,  which  in  some  portions 
thereof,  in  the  ordinary  course  of  business, 
would  be  constantly  undergoing  some  repair 
or  alteration  requiring  the  employment  of 
mechanics.  Mechanics'  Ins.  Co.  v.  Hodge^ 
149  111.  298,  37  N.  E.  51. 


Waiver  of  clause. 

The  insurer  waives  its  right  to  insist 
upon  the  invalidity  of  a  policy  containing 
a  provision  that  it  shall  be  void  if  mechanics 
are  employed  in  buildings  altering  or  re- 
pairing the  insured  property  for  more  than 
fifteen  days  at  any  one  time,  where,  with 
notice  of  substantial  repairs  and  alterations 
requiring  more  than  that  length  of  time  to 
complete,  the  company  amends  the  policy 
to  have  it  correspond  with  the  description 
of  the  buildings  in  their  altered  form. 
'Arkansas  Mut.  F.  Ins.  Co.  v.  Claiborne,  82 
Ark.  150,  100  S.  W.  751. 
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the  policy.  The  character  of  the  repairs, 
and  the  propriety  of  the  method  of  making 
them,  were  questions  for  the  jury,  and  prop- 
erly submitted  to  it. 

Dobson  V.  Sotheby,  1  Moody  &  M.  90*  31 
Revised  Rep.  718;  Farmers'  &.  M.  Ins.  Co.  v. 
Simmons,  30  Pa.  299;  Meara  v.  Humboldt 
Ins.  Co.  92  Pa.  15,  37  Am.  Rep.  647;  Lan- 
caster Silver  Plate  Co.  v.  National  F.  Ins. 
Co.  170  Pa.  151,  50  Am.  St.  Rep.  763,  32  Atl. 
613;  Lancaster  Silver  Plate  Co.  v.  Man- 
chester Fire  Assur.  Co.  170  Pa.  166,  32  Atl. 
616;  Flanders',  Fire  Ins.  p.  604;  Citizens* 
Ins.  Co.  v.  McLaughlin,  63  Pa.  485;  Wood, 
Fire  Ins.  2d.  §  253;  May,  Ins.  4th  ed.  H  240. 

The  plaintiff  having  had  the  legal  right 
under  the  policy  to  make  such  repairs  as 
were  necessary  to  the  preservation  of  the 
building,  and  to  use  such  means  as  were 
effective  for  that  purpose,  the  court  prop- 
erly submitted  to  the  jury  whether  the 
plaintiff  was  grossly  negligent. 

Cumberland  Valley  Mut.  Protection  Co. 
v.  Douglas,  58  Pa.  419,  98  Am.  Dec.  298; 
Lebanon  Mut.  Ins.  Co.  v.  Kepler,  106  Pa. 
28;  Bentley  v.  Lumbermen's  Ins.  Co.  191 
Pa.  276,  43  Atl.  209. 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

In  this  action  of  assumpsit  the  county  of 
Lebanon  sought  to  recover  from  the  Frank- 
lin Fire  Insurance  Company,  under  a  policy 
insuring  the  courthouse  in  Lebanon,  its 
proportionate  amount  of  a  loss  by  fire.  The 
fact  and  the  amount  of  the  loss  were  not 
disputed.  But  the  defendant  denied  liability 
on  the  ground  that  certain  conditions  of 
the  policy  had  been  violated.  Upon  the 
trial  binding  instructions  for  the  defendant 
were  refused  by  the  trial  court,  and  the  case 
was  submitted  to  the  jury.  The  verdict  was 
in  favor  of  the  plaintiff  for  $6,276.02.  Mo- 
tions for  a  new  trial  and  for  judgment  non 
obstante  veredicto  were  made  by  the  defend- 
ant, but  were  overruled  by  the  court  below, 
and  judgment  was  entered  on  the  verdict. 
Defendant  has  appealed,  and  contends  that, 
under  the  undisputed  testimony,  there  was 
nothing  which  the  court  should  have  prop- 
erly submitted  to  the  jury,  and  that  binding 
instructions  should  have  been  given  in  favor 
of  the  defendant. 

The  defense  was  based  upon  certain  con- 
ditions of  the  policy  in  suit,  which  it  is 
claimed  were  violated.  These  were:  "(1) 
If  the  risk  shall  be  increased  from  any  cause 
whatever  within  the  knowledge  of  the  as- 
sured, during  the  continuance  of  the  insur- 
ance, n^otice  thereof  shall  be  given  to  the 
company,  and  consent  to  such  increased 
hazard  be  indorsed  hereon,  or  this  policy 
shall  be  of  no  force.  .  .  .  (8)  This  com- 
pany 8liall  not  be  liable  for  loss  ...  if  the 
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assured  shall  keep  or  use,  or  permit  to  be 
kept  or  used,  on  the  premises  .  .  .  gaso- 
lene, .  .  .  without  written  consent  in  this 
policy,  and  if  so  kept  or  used  on  the  prem- 
ises by  the  assured,  without  consent  in- 
dorsed hereon,  this  policy  shall  be  void. 
(9)  The  working  of  carpenters,  roofers,  tin- 
smiths, •  gasfitters,  plumbers,  or  other  me- 
chanics in  building,  altering,  or  repairing 
the  premises  named  in  this  policy,  will  avoid 
the  policy,  unless  permission  for  such  work 
is  indorsed  in  writing  thereon." 

In  its  opinion  on  the  motions  for  a  new 
trial  and  judgment  non  obstante  verdicto, 
the  court  below  states  the  following  facts: 
"Immediately  prior  to  the  fire  the  commis- 
sioners had  repaired  the  roof,  placed  a  con- 
crete floor  in  the  corridor,  replacing  tiling 
which  had  become  loosened  and  it  was 
claimed  dangerous,  had  done  some  plaster- 
ing and  papering,  had  taken  out  one  radiator 
in  the  corridor,  replaced  wooden  wainscoting 
with  enameling,  placed  new  doors  with 
transoms  in  the  corridor  on  first  floor, 
plaintiff  claiming  the  old  doors  were  worn 
out,  and  made  some  other  minor  repairs. 
The  cupola  had  been  painted,  the  old  paint 
having  been  burnt  off  with  the  painter's 
tbrch,  using  gasolene  as  fuel,  and  the  main 
building  was  in  course  of  preparation  for 
painting  at  the  time  of  the  fire.  The  paint 
was  being  burnt  off  by  the  contractor  using 
a  painter's  gasolene  torch.  In  the  course 
of  this  work  two  slight  fires  had  occurred 
in  the  cornice.  The  painters  had  stopped 
work  shortly  before  the  fire,  which  started 
at  the  place  where  they  had  been  working 
on  the  cornice.  The  painter's  torch,  such 
as  here  used,  was  in  general  use  for  re- 
moving the  paint  on  the  exterior  of  the 
building,  and  was  admittedly  the  most  prac- 
ticably effective  and  satisfactory  instrument 
and  means  to  accomplish  this  end.  The 
woodwork  was  old  and  in  some  places  de- 
cayed. The  county  commissioners  presented 
evidence  tending  to  show  they  had  in- 
structed the  contractor  that  if,  in  the  course 
of  the  work,  he  met  with  decayed  wood,  it 
was  to  be  marked  off  and  repaired  by  the 
county  commissioners." 

Whether  or  not  the  risk  was  increased  in 
any  way  by  the  work  which  was  done  was, 
under  the  authorities,  a  question  of  fact  for 
the  jury.  In  Heron  v.  Phoenix  Mut.  F.  Ins. 
Co.  180  Pa.  267,  261,  36  L.  R  A.  517,  57  Am. 
St.  Rep.  638,  36  Atl.  740,  742,  Chief  Justice 
Sterrett  said :  "If  the  policy  had  contained 
only  the  clause  relating  to  increased  'hazard' 
above  quoted,  the  <^se  should  have  gone  to 
the  jury."  In  Girard  F.  &  M.  Ins.  Co.  v. 
Stephenson,  37  Pa.  293,  298,  78  Am.  Dec. 
423,  Mr.  Justice  Strong  said:  "Whether  a 
risk  has  been  increased  or  not  is  a  question 
for  the  jury,  not  the  court."    The  principle 
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involved  is  broadly  stated  in  2  Coolej,  Briefs 
on  Insurance,  1495,  as  follows:  "It  cannot 
be  said  as  a  matter  of  law  that  any  par- 
ticular change  in  the  condition  of  the  prop- 
erty insured,  or  the  doing  or  omission  of  a 
particular  act,  increased  the  risk.  What 
constitutes  an  increase  of  risk  is  essentially 
a  question  of  fact." 

It  appears  that,  in  preparing  for  the  work 
of  repainting,  the  old  paint  was  softened 
for  taking  off  by  the  use  of  gasolene  torches. 
It  was  shown  that  such  a  torch  is  operated 
by  compressed  air,  and  sends  out  a  flame 
some  18  inches  in  length  generated  by  gaso- 
lene contained  in  a  chamber  of  the  torch. 
The  flame  is  directed  against  the  paint  until 
it  softens.  The  torch  is  simply  a  tool  which 
owes  its  efficiency  to  the  heat  it  is  able  to 
supply  to  the  purpose  at  hand.  The  fire  for 
wbich  recovery  is  here  sought  did  not  result 
from  any  explosion  of  the  gasolene,  but  was 
caused  apparently  by  the  im{)act  of  the 
flame,  which  was  intended  merely  to  burn  off 
the  paint.  It  is  a  matter  of  common  knowl- 
edge that  it  is  the  peculiarly  inflammable 
or  explosive  qualities  of  gasolene,  which 
cause  it  to  be  justly  regarded  with  suspicion, 
and  make  its  use  the  subject  of  restriction 


in  policies  of  insurance;  but  these  qualities    which    caused    the   flre.     We    do   not   feel. 


resulted  in  no  injury  in  this  case.  The 
gasolene  neither  exploded  nor  took  fire. 
The  flame  operated  merely  as  it  would  from 
any  outside  source.  It  is  contended,  how- 
ever, that  the  use  of  gasolene  torches  was 
a  breach  of  the  literal  terms  of  the  eighth 
condition  of  the  policy,  which  prohibited  the 
keeping  or  using  of  gasolene  on  the  insured 
premises.  The  weight  of  authority  is  to 
the  effect,  however,  that  such  provisions  are 
not  to  be  strictly  construed.  In  consider- 
ing a  similar  clause  in  a  policy  in  the  case 
of  Alears  v.  Humboldt  F.  Ins.  Co.  92  Pa.  15, 
20,  37  Am.  Rep.  647,  this  court  said:  "What 
is  intended  to  be  prohibited  is  the  habitual 
use  of  such  articles,  not  their  exceptional 
use  upon  iome  emergency.  The  strict  rule 
claimed  by  the  defendants  would  prevent  the 
assured  from  painting  his  house  or  cleaning 
his  furniture,  as  it  would  be  difficult  to  do 
either  without  using  some  of  the  prohibited 
articles."  See  also  the  discussion  in  the 
opinion  in  Lancaster  Silver  Plate  Co.  v. 
National  F.  Ins.  Co.  170  Pa.  151,  50 
Am.  St.  Rep.  753,  32  Atl.  613,  where,  in 
construing  a  similar  restriction  in  a  policy, 
it  was  held  proper  to  refuse  to  charge  that 
there  could  be  no  recovery  if  gasolene  was 
used  on  the  premises  during  the  life  of  the 
policy. 

The  decision  in  Smith  v.  German  Ins.  Co. 
107  Mich.  270,  30  L.  R.  A.  368,  65  N.  W.  236, 
presents  a  state  of  facts  closely  resembling 
those  in  the  case  at  bar.    In  that  case  the 


fire  occurred,  as  in  this  instance,  while 
painters  were  burning  off  old  paint  with 
gasolene  torches.  In  the  opinion  of  the 
court  in  that  case  the  authorities  were  col- 
lected and  reviewed,  and  the  right  of  the 
insured  to  recover  was  sustained.  In  First 
Cong.  Church  v.  Holyoke  Mut.  F.  Ins.  Co. 
158  Mass.  475,  19  L.  R.  A.  587,  35  Am.  St. 
Rep.  508,  33  N.  E.  572,  a  similar  state  of 
facts  was  also  shown.  There  a  naphtha 
torch  was  used  to  burn  off  old  paint  from  a 
church  building.  The  work  had  been  in 
progress  for  a  month,  and  was  not  com- 
pleted when  the  fire  occurred.  It  was  held 
that  it  was  a  question  for  the  jury  whether 
such  a  use  of  naphtha  was  a  reasonably 
safe  and  proper  way  of  making  repairs  to 
the  building,  under  the  circumstances. 

In  the  present  case  no  gasolene  was  stored 
on  the  premises,  and  the  only  use  of  it  was 
of  the  small  quantity  contained  in  the 
painter's  torch.  As  above  suggested,  the 
fire  was  not  caused  by  the  use  of  gasolene,  as 
such,  as  it  was  merely  the  fuel  which  sup- 
plied the  flame,  and  any  fuel  which  would 
have  produced  a  similar  flame  would  have 
brought  about  the  same  result.  It  was  the 
negligent  or  accidental  misuse  of  the  flame 


therefore,  that  the  use  of  gasolene  in  the 
manner  shown  can  be  said  to  be  so  clearly  in 
violation  of  the  terms  of  the  policy  in  this 
respect,  as  to  have  made  it  proper  for  the 
court  to  have  so  pronounced  as  a  matter  of 
law.  The  question  was,  we  think,  for  the 
jury. 

So,  too,  with  regard  to  the .  matter  of  re- 
pairs. The  court  left  it  to  the  jury  to  find 
whether  or  not  the  repairs  made  by  the 
county  commissioners  were  reasonably  neces- 
sary for  the  preservation  and  maintenance 
of  the  building.  He  went  into  the  matter 
in  considerable  detail,  recalling  to  the  jury 
one  feature  after  another  of  the  work  which 
had  been  done,  as  shown  by  the  evidence, 
and  left  them  all  for  the  consideration  of 
the  jury,  for  them  to  determine  whether  or 
not  the  work  which  was  done  was  reason- 
ably necessary  for  the  proper  maintenance 
and  preservation  of  the  building.  In  all 
this  we  see  no  error.  Counsel  for  appellant 
cites  the  case  of  Robb  v.  Millers'  Mut.  F. 
Ins.  Co.  230  Pa.  44,  79  Atl.  150,  as  sustain- 
ing the  contention  that  the  policy  became 
void  by  reason  of  the  employment  of  me- 
chanics upon  the  premises  without  the  writ- 
ten consent  of  the  insurer.  But  in  that  case 
there  was  a  specific  provision  limiting  the 
time  of  the  employment  of  such  mechanics, 
which  was  violated.  In  the  present  case  the 
working  of  mechanics  is  prohibited  in  gen- 
eral terms,  but  such  a  provision  has  been 
quite  generally  held  not  to  apply  to  such 


insured  building  was  a  courthouse,  and  the '  repairs  as  are  necessary  for  the  proper  care 
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and  preservation  of  the  property.  The  prin- 
ciple is  thus  set  forth  in  1  May  on  Insur- 
ance, §  240:  "Working  of  Carpenters:  Re- 
pairs. Upon  the  same  general  principles, 
when,  from  the  character  of  the  building  in- 
sured, and  the  use  made  of  it,  it  is  necessary 
to  have  workmen  constantly  engaged  in  re- 
pairing, in  order  to  keep  it  in  proper  condi- 
tion for  the  business  done  therein,  the  em- 
ployment of  such  workmen  is  not  a  breach 
of  the  condition  that  'working  of  car- 
penters,' etc.,  altering  or  repairing,  will  viti- 
ate the  policy."  The  same  principle  is 
recognized  in  Flanders  on  Fire  Insurance, 
532,  as  follows:  "It  is  not  to  be  presumed, 
in  the  absence  of  any  express  agreement  on 
the  subject,  that,  when  the  owner  effects  an 
insurance  on  his  building,  he  deprives  him- 
self of  the  right  to  use  it  in  the  common  and 
ordinary  mode,  including  the  right  to  make 
all  proper  and  reasonable  repairs.  These 
repairs,  indeed,  may  be  so  extensive  as  to 
amount  to  an  alteration,  and  in  that  case 
the  question  will  be  whether  such  alteration 
materially  increased  the  risk;  but  the  sub- 
stitution of  a  new  bulkhead  for  one  that  has 
become  useless  by  decay  is  not  an  alteration. 
It  is  a  repair,  and  not  the  less  so  because 
the  old  material  is  discarded,  and  a  more 
durable  material  employed  in  its  stead. 
The  risk,  therefore,  arising  from  ordinary 
repairs,  is  covered  by  a  policy." 

In  making  the  contract  of  insurance,  the 
parties  must  be  regarded  as  having  had  in 
contemplation  the  proper  care  and  preserva- 
tion of  the  premises  insured. 

We  think  the  issues  involved  in  this  c^e 
were  such  as  to  require  their  submission  to 
the  jury,  to  be  determined  as  questions  of 
fact;  and  in  the  manner  in  which  they  were 
submitted  we  see  no  error. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 

Petition  for  rehearing  denied. 


UNITED  STATES  SUPREME  COURT. 

JOHN  FLANNELLY  et  al.,  Plffs.  in  Certi- 
orari, 

V. 

DELAWARE  &  HUDSON  COMPANY. 

(225  U.  S.  597,  66  L.  ed.  1221,  32  Sup.  Ct. 

Rep.  783.) 

Railroad    ^   highway   crossing   ^   ob- 
structed view  —  negligence. 

A  person  attempting  to  drive  across  the 
tracks    at    a    highway    crossing    without 


awaiting  the  further  movements  of  a  freight 
train  which,  after  passing  between  her  and 
the  passenger  tracks,  had  come  to  a  full 
stop  some  150  feet  beyond  the  crossing, 
partly  obstructing  her  view,  is  not,  as  a 
matter  of  law,  guilty  of  such  contributory 
negligence  as  will  bar  a  recovery  for  the 
damages  resulting  from  a  collision  with  a 
rapidly  moving  passenger  train  not  giving 
the  usual  warning  signals, — especially 
where  it  was  the  rear  wheel  of  the  wagon 
which  was  struck,  and  the  unexpected  be- 
havior of  the  horse  delayed  her  forward 
progress. 

(June  10,  1912.) 

CERTIORARI  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Third 
Circuit  to  review  a  judgment  reversing  a 
judgment  of  the  Circuit  Court  for  the 
Middle  District  of  Pennsylvania  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  W.  Hackett  and  Paul 
J.  Sherwood  for  plaintiffs  in  certiorari. 

Messrs.  James  H.  Torrey,  W.  S.  Op- 
dyke,  and  liewis  E.  Carr  for  defendants 
in  certiorari. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  an  action  to  recover  damages 
Tor  injuries  and  loss  occasioned,  as  was 
alleged,  by  negligence  of  a  railroad  com- 
pany, resulting  in  the  collision  of  one  of 
its  trains  with  a  vehicle  passing  over  a 
grade  crossing  in  Pennsylvania.  The  neg- 
ligence charged  against  the  defendant  was 
the  failure  to  give  due  and  timely  warning 
of  the  approach  of  the  train,  and  the  de- 
fense interposed  was  the  freedom  of  the 
defendant  from  the  negligence  charged,  and 
the  failure  of  one  of -the  plaintiffs,  who  was 
driving  the  vehicle,  to  take  reasonable  pre- 
cautions, before  attempting  to  drive  over 
the  crossing,  to  ascertain  whether  she  could 
do  so  in  safety.  In  the  circuit  court  there 
was  a  verdict  and  judgment  for  the  plain- 
tiffs, and  the  defendant  took  the  case  on  a 
writ  of  error  to  the  circuit  court  of  appeals. 
That  court  treated  the  record  as  presenting, 
in  substance,  two  questions :  First,  whether 
there  was  any  substantial  evidence  of  ac- 
tionable negligence  on  the  part  of  the  de- 
fendant, and,  second,  whether  the  evidence 
conclusively  established  the  defense  of  con- 
tributory negligence.  Upon  examining  the 
evidence  purporting  to  be  set  out  in  the 
record,  the  circuit  court  of  appeals  answered 


Notc.^For  duty  of  traveler  approaching 
railway  crossing  as  to  place  and  direction 
of  observation,  see  note  to  W^allenburg  v. 
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the  first  question  favorably  to  tlie  plaintiffs 
and  the  second  favorably  to  the  defendant, 
and  accordingly  reversed  the  judgment.  97 
C.  C.  A.  1.12,  172  Fed.  328.  The  case  was 
then  brought  here  on  a  writ  of  certiorari 
granted  on  the  petition  of  tlie  plaintiffs. 

ABSuming,  but  without  so  deciding,  that 
the  state  of  the  record  was  such  as  to  jus- 
tify the  circuit  court  of  appeals  in  exam- 
ining the  evidence  and  determining  whether 
it  conclusively  established  the  defense  of 
contributory  negligence,  we  come  to  con- 
sider whether  that  question  was  rightly  de- 
cided. 

As  is  often  true  in  such  cases,  some  mat- 
ters were  not  disputed  at  the  trial,  while 
others  were  the  subject  of  conflicting  tes- 
timony or  of  testimony  from  which  different 
inferences  reasonably  could  be  drawn.  The 
matters  not  disputed  were  these:  The  in- 
jury occurred  in  the  daytime,  at  a  grade 
crossing  in  a  small  country  village.  The  de- 
fendant's tracks,  which  were  three  in  num- 
ber, ran  in  a  northerly  and  southerly  direc- 
tion and  crossed  the  highway  at  right  angles. 
About  700  feet  south  of  the  crossing  the 
tracks  curved  to  the  west,  and  when  cars  were 
occupying  the  east  track  south  of  the  cross- 
ing a  traveler  on  the  highway  east  of  the 
crossing  could  not  see  a  train  approaching 
from  the  south  on  either  side  of  the  other 
tracks.  Mrs.  Klannelly,  one  of  the  plaintiffs 
and  wife  of  the  other,  had  occasion  to  drive 
along  the  highway  from  her  home,  a  few 
miles  east  of  the  railroad,  to  a  point  on  the 
other  'side  of  it.  Seated  in  the  vehicle  with 
her  were  two  small  boys.  As  she  neared 
the  crossing  a  freight  train  was  approach- 
ing on  the  east  track  from  the  north.  She 
stopped  about  40  feet  from  that  track  and 
waited  for  the  train  to  pass,  which  took 
some  time,  as  it  was  long  and  moving  slowly. 
Before  this  train  obscured  the  view  she 
looked  along  the  tracks  to  the  south,  and 
observed  that  no  train  was  in  sight,  coming 
from  that  direction.  After  the  rear  of  the 
freight  train  passed  about  150  feet  beyond 
the  crossing  she  drove  to  the  first  track, 
or  near  it,  and,  on  looking  in  both  direc- 
tions and  seeing  no  train  approaching, 
started  to  drive  over  the  tracks.  Her  view 
at  that  time  extended  300  feet  or  more  to 
the  south  along  the  second  track.  As  she 
was  passing  over  that  track  a  passenger 
train  approaching  thereon  from  the  south 
sounded  a  sharp  danger  signal,  and  soon 
struck  a  rear  wheel  of  her  vehicle,  thereby 
wrecking  the  latter,  inflicting  bodily  in- 
jnries  on  her,  and  killing  one  of  the  boys. 
The  train  was  moving  at  a  rate  of  from  50 
to  60  miles  an  hour,  or  from  73  to  88  feet 
p€r  second.  There  was  also  testimony,  more 
44  L.RA.(N.S.) 


or  less  disputed,  from  which  the  jury  rea- 
sonably could  have  found  that  no  whistle 
was  sounded  by  the  passenger  train  at  the 
place  where  such  a  warning  of  its  approach 
was  usually  and  properly  given;  that  the 
freight  train  came  to  a  stop  before  Mrs. 
Flannelly  drove  on  the  tracks;  that  she 
listened  attentively  for  signals  given  by 
aproaching  trains,  but  heard  none,  other 
than  the  danger  signal,  which  came  too 
late  to  be  of  avail;  that  her  horse  became 
restive  and  nervous  before  she  advanced 
to  the  crossing;  that  when  the  danger  sig- 
nal was  sounded  by  the  passenger  train 
the  horse  halted,  reared,  and  delayed  their 
progress  between  flve  and  ten  seconds;  and 
that  as  that  signal  was  sounded  she  saw 
the  passenger  train  emerge  from  a  volume 
of  smoke  or  steam  which  was  hanging  over 
the  tracks  to  the  south. 

The  law  requires  of  one  going  upon  or 
over  a  railroad  crossing  the  exercise  of  such 
care  for  his  own  protection  as  a  reasonably 
prudent  person  ordinarily  would  take  in 
the  same  or  like  circumstances,  including 
the  use  of  his  faculties  of  sight  and  hearing. 
And,  generally  speaking,  whether  such  care 
has  been  exercised  is  a  question  of  fact  for 
the  jury,  especially  if  the  evidence  be  con- 
flicting or  such  that  different  inferences 
reasonably  may  be  drawn  from  it. 

We  think  the  evidence  in  this  case,  when 
tested  by  these  standards,  required  that  the 
defense  of  contributory  negligence  be  sub- 
mitted to  the  jury  as  a  question  of  fact,  as 
was  done  by  the  circuit  court.  The  con- 
clusion to  the  contrary  in  the  circuit  court 
of  appeals  was  rested  upon  the  theory  that 
the  freight  train  did  not  stop  after  clearing 
the  crossing,  but  continued  in  a  southerly 
direction,  thereby  giving  promise  that  the 
obstruction  to  the  view  along  the  tracks  on 
that  side  of  the  crossing  would  quickly  dis- 
appear. But  a  careful  examination  of  the 
record  satisfies  us  that  there  was  evidence 
from  which  the  jury  could  well  have  found 
that  the  train  came  to  a  full  stop  about  150 
feet  south  of  the  crossing  before  Mrs. 
Flannelly  started  to  cross  over.  If  it  did, 
she  hardly  could  be  declared  negligent  for 
failing  to  await  its  further  movements,  of 
which  she  knew  nothing.  Besides,  if  tlie 
action  of  her  horse  was  as  described,  she 
ought  not  to  be  charged  with  negligence  in 
not  anticipating  it. 

Other  questions  were  discussed  at  bar  and 
in  the  briefs,  but  as,  in  the  view  which  we 
take  of  the  evidence  examined  by  the  Cir- 
cuit Court  of  Appeals,  the  judgment  of  the 
Circuit  Court  should  have  been  affirmed,  the 
otl-.cr  questions  need  not  be  considered. 

Judgment  reversed. 
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CALIFORNIA   SUPREME   COURT. 
(In  Banc.) 

HENRY   B.   SCHULTE,  Appt, 

V, 

BOULEVARD    GARDENS     LAND     COM- 
PANY, Respt. 

(164  Cal.  464,  129  Pac.  682.) 

Corporation  ^  contract  to  repurchase 
stock  —  Yalidity. 

An  agreement  by  a  corporation,  as  part 
of  a  contract  of  subscription  to  its  stock, 
to  repurchase  the  stock  with  interest  or  a 
bonus  within  a  certain  time  under  specified 
conditions,  is  not,  if  it  can  be  done  with- 
out injury  to  creditors,  precluded  by  a 
statute  prohibiting  directors  from  dividing, 
withdrawing,  or  paying  to  the  stockholders 


any  part  of  the  capital  stock,  or  from 
ducing  the  capital  stock. 

(January  9,   1913.) 


APPEAL  by  plaintiff  from  judgment  of 
the  Superior  Court  for  Alameda  County 
in  defendant's  favor  entered  upon  an  order 
sustaining  a  demurrer  to  the  complaint  in 
an  action  to  enforce  an  agreement  by  a  cor- 
poratidn  to  repurchase  stock  subscribed 
for  by  plaintiff.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  A.  Elston  and  George  Clark 
for  appellant. 

Messrs.  Keyes  &  Martin  and  Leon  E. 
Martin,  for  respondent: 

The  contracts  in  question  are  agreements 


Notc-^Right  of  corporation  to  purchase 
its  oum  shares  of  stoclc. 

This  subject  is  covered  in  notes  to  Hall  v. 
Henderson,  61  L.R.A.  621 ;  McGregor  v.  Fitz- 
patrick,  25  L.R.A.(N.S.)  50;  Tiger  v.  Rogers 
Cotton  Cleaner  &  Gin  Co.  30  L.RA.(N.S.) 
694,  to  which  the  present  is  supplementary. 

In  the  former  note  it  is  shown  that,  by 
the  weight  of  authority  in  this  country, 
a  eprporation  may  purchase  its  own  shares 
of  stock  unless  restrained  by  its  charter  or 
by  statute,  provided  the  purchase  is  made  in 
good  faith  without  intent  to  injure  creditors 
or  stockholders.  This  proposition  is  sup- 
ported by  the  following  cases,  later  decided: 
Richards  v.  Ernst  Wiener  Co.  145  App.  Div. 
353,  129  N.  Y.  Supp.  951,  affirmed  in  207 
N.  Y.  65,  100  N.  E.  693;  Strodl  v.  Parish- 
Stafford  Co.  145  App.  Dir.  406,  130  N.  Y. 
Supp.  35;  San  Antonio  Hardware  Co.  v. 
Sanger,  —  Tex.  Civ.  App.  — ,  151  S.  W. 
1104;  Cole  V.  Cole  Realty  Co.  169  Mich.  347, 
135  N.  W.  329;  Dalton  Grocery  Co.  v.  Blan- 
ton,  8  Ga.  App.  809,  70  S.  E.  183  (in  this 
case  the  court  remarked  that  if  the  trans- 
action had  reduced  the  capital  stock,  so  that' 
the  amount  pro  tanto  outstanding  was  be- 
low the  minimum  capital  stock  required  by 
its  charter,  the  transaction  may  have  been 
illegal,  but  that  question  was  not  before 
the  court). 

In  Adam  v.  New  England  Invest.  Co.  33 
R.  I.  193,  80  Atl.  426,  many  cases  are  cited 
in  favor  of  this  proposition,  but  the  point 
was  not  directly  decided.  See  same  case 
infra. 

In  Allen  v.  Francisco  Sugar  Co.  114  C.  C. 
A.  453,  193  Fed.  825,  although  the  precise 
question  to  be  decided  was  as  to  whether 
the  statute  of  New  Jersey  authorizes  a  cor- 
poration to  retire  capital  stock  and  issue 
bonds  instead  thereof,  the  court  said:  "It 
is  not  unimportant  in  this  connection  to 
observe  that  a  corporation,  in  the  absence 
of  constitutional  or  statutory  prohibition, 
has  in  general  an  inherent  right,  for  a  bona 
fide  purpose,  to  retire  by  purchase  its  cap- 
ital stock."  And  see  Mannington  v.  Hock- 
ing Valley  R.  Co.  183  Fed.  133,  where  the 
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question  was  not  directly  before  the  court, 
but  was  elaborately  discussed. 

But  in  England  and  in  some  of  the  states 
it  is  held  that  a  corporation,  in  the  absence 
of  statutory  authority,  cannot  purchase  its 
own  shares  of  stock,  for  the  reason  that 
the  transaction,  in  and  of  itself,  constitutes 
a  fraud  upon  creditors.  See  note  in  25 
L.RjV.(N.S.)  50;  Hall  ^  Farley  v.  Alabama 
Terminal  &  Improv.  Co.  173  Ala.  398,  56  So. 
235;  Schaun  v.  Brandt,  116  Md.  560,  82  Atl. 
551;  Burke  v.  Smith,  111  Md.  624,  75  Atl. 
114 ;  De  Lacroix  v.  L.  Eid  Concrete  Steel  Co. 
8  Ohio  N.  P.  N.  S.  489,  19  Ohio  S.  &  C.  P. 
Dec.  767. 

And  the  surety  on  a  bond  given  by  a 
corporation  to  secure  the  payment  of  the 
purchase  price  which  it  is  to  pay  to  a  stock- 
holder for  shares  of  its  own  stock  cannot 
be  held  liable  on  the  theory  that  a  surety 
cannot  question  the  power  of  his  principal 
to  execute  the  obligation.  Schaun  v. 
Brandt,  116  Md.  560,  82  Atl.  651;  Burke  v. 
Smith,  111  Md.  624,  75  Atl.  114.  It  was 
also  held  in  Schaun  v.  Brandt  that,  since, 
by  the  common  law  as  interpreted  by  the 
Maryland  courts,  a  corporation  has  no  au- 
thority to  purchase  shares  of  its  own  stock, 
such  a  contract  made  in  another  state  will 
not  be  enforced  in  Maryland,  imless  it  be 
shown  that  the  statute  of  the  other  state 
expressly  authorized  such  a  transaction. 

Agreement  at  time  of  sale  to  repurchase. 

SCHULTE  V.  BOULEVABD  QaBDENS  LaND  Co. 

is  expressly  supported  by  Adam  v.  New 
England  Invest  Co.  supra,  except  that  there 
was  no  statute  forbidding  a  reduction  of 
the  amount  of  capital  stock.  The  court  re- 
fuse(2  to  decide  whether  or  not  corporations 
generally  have  power  to  purchase  their  own 
stock,  but  held  that,  irrespective  of  the 
general  question,  a  corporation  is  liable 
under  its  contract  to  repurchase  certain 
shares  of  its  own  stock,  where  the  contract 
is  inseparable  from  the  contract  of  sale, 
and  no  rights  of  creditors  are  involved.  The 
ground  of  the  holding  was  the  same  as  in 
the  reported  case. 


1913. 


SCHULTE  V.  BOULEVARD  GARDENS  LAND  CO. 


167 


on  the  part  of  a  corporation  to  repurchaso 
1  part  of  its  own  capital  stock,  and  as  such 
are  in  violation  of  our  statute  law,  and 
hence  invalid. 

Martin  ▼.  Zellerbach,  38  Cal.  300,  99  Am. 
Dec  305;  San  Francisco  &  N.  P.  R.  Co.  v. 
Bee,  48  Cal.  404;  Kohl  y.  Lilienthal,  81 
Cal.  386,  6  L.R.A.  620,  20  Pac.  401,  22  Pac. 
689;  Burne  v.  Lee,  156  Cal.  229,  104  Pac. 
438;  San  Francisco  v.  Spring  Valley  Water- 
works, 63  Cal.  624;  Spring  Valley  Water- 
works V.  Schottler,  62 'Cal.  69;  People  ex 
rel.  Burke  v.  Badlam,  67  Cal.  594;  People 
y.  National  Bank,  123  Cal.  60,  45  L.R.A. 
747,  69  Am.  St.  Rep.  32,  55  Pac.  685; 
Chcsebrough  ▼.  San  Francisco,  153  Cal.  663, 
96  Pac  288;  Ohio  &  M.  R.  Co.  v.  Weber, 
96  lU.  443;   Fox's  Appeal,  112  Pa.  337,  4 


Atl.  149;  'Com.  v.  Standard  Oil  Co.  101 
Pa.  146;  State  ex  rel.  South  Carolina  R. 
Co.  T.  Hood,  15  Rich.  L.  185;  Schaake  v. 
Eagle  Automatic  Can  Co.  135  Cal.  482,  63 
Pac.  1025;  Tapscott  v.  Mexican  Colorado 
River  Land  Co.  153  Cal.  667,  96  Pac.  271 ; 
Bank  of  San  Luis  Obispo  v.  W^ickersham, 
99  Cal.  661,  34  Pac.  444;  Vercoutere  v. 
Golden  State  Land  Co.  116  Cal.  410,  48 
Pac  376. 

Sloss,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  appeals  from  a  judgment  in 
favor  of  defendant,  entered  upon  an  order 
sustaining,  without  leave  to  amend,  a  de- 
murrer to  the  plaintiff's  first  amended  com- 
plaint.    The    complaint    contains    eighteen 


Although  the  rights  of  creditors  were  as 
a  fact  involved  in  the  case  of  Re  Tichenor- 
Grand  Go.  203  Fed.  720,  the  court  said:  "I 
must  say  that  all  such  rights  appear  to  me 
to  be  quite  contrary  to  a  reasonable  pro- 
tection of  creditors,  unless  they  are  limited 
to  purchases  which  leave  the  original  cap- 
ital intact, — i.  e.,  purchases  from  surplus, — 
because  they  necessarily  result  in  keeping 
up  the  appearance  of  a  capital  which  has 
been  actually  depleted.  If«a  corporation  has 
received  property  into  its  treasury  of  the 
value  of  its  authorized  shares,  that  is  no 
doubt  subject  to  the  vicissitudes  of  its 
enterprises,  which  will  be  represented  by 
public  knowledge  of  its  success  or  of  the 
value  of  its  shares.  If,  however,  it  pur- 
chases its  own  shares,  this  affects  neither 
the  value  of  the  other  shares,  the  success  of 
its  enterprises,  nor  the  amount  of  its  ap- 
parent share  capital.  It  is  merely  a  method 
of  secret  distribution,  against  the  deceit  of 
which  its  creditors  have  absolutely  no  means 
of  protection.  The  fund  which  they  have 
the  right  to  rely  upon  has  been  surrep- 
titiously taken  from  them.  It  seems  to  me 
very  little  relief  against  the  evils  which 
such  a  right  causes,  to  limit  it  to  cases 
where  the  corporation  is  thought  to  be  sol- 
vent. It  is  a  strange  thing,  I  think,  that 
there  have  been  cases  which  permit  the  prac- 
tice, which  seems  to  me  to  be  inevitablv 
mischievous  commercially." 

A  contract  by  a  corporation  to  repur- 
chase certain  shares  of  its  own  stock,  made 
as  a  part  of  the  contract  of  sale,  the  pur- 
chase price  to  be  paid  in  instalments  and 
the  corporation  to  employ  the  buyer,  he  to 
have  the  right  to  return  the  stock  and  get 
the  money  paid  therefor  in  case  he  should 
be  discharged  from  its  employ,  is  enforce- 
able against  the  corporation  after  it  has 
discharged  him,  and  the  contract  is  not  il- 
legal and  void  by  virtue  of  a  statute  which 
makes  it  a  misdemeanor  for  any  director 
or  stockholder  to  vote  to  apply  any  por- 
tion of  the  funds  of  the  corporation,  except 
surplus  stock,  directly  or  indirectly  to  the 
purchase  of  shares  of  its  own  stock,  for  the 
taw  will  read  into  the  contract  an  Intent  to 
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pay  for  the  shares  out  of  the  surplus  profits, 
and  in  order  to  avoid  liability,  the  corpora- 
tion must  show  afiSrmativcly  that  it  does 
not  have  surplus  profits.  Richards  v.  Ernst 
Wiener  Co.  146  App.  Div.  353,  129  N.  Y. 
Supp.  961,  affirmed  in  207  N.  Y.  65,  100  N. 
E.  693. 

And  a  contract  by  a  corporation  to  sell 
its  stock  on  monthly  instalments,  with  a 
provision  that  "after  two  years'  full  pay- 
ments have  been  made,  the  company  will, 
upon  six  months'  written  notice,  return  all 
payments  made,"  with  interest  at  the  rate 
of  4  per  cent  per  annum,  is  not  void  under 
the  same  statute,  for  the  transaction  is  not 
a  sale  of  stock,  but  only  an  agreement  with 
an  option  to  the  purchaser  to  rescind  the 
contract  before  the  actual  transfer  of  the 
stock.  Hyman  v.  New  York  Urban  Real 
Estate  Co.  79  Misc.  439,  140  N.  Y.  Supp. 
138. 

But  the  case  of  Richards  v.  Ernst  Wiener 
Co.  supra,  is  severely  criticized  and  its  doc- 
trine condemned  in  Re  Tichenor-Grand  Co. 
supra,  where  a  very  similar  contract  to  re- 
purchase shares  was  held  to  be  void  by 
virtue  of  the  same  statute;  but  in  this  case 
the  corporation  was  in  bankruptcy,  and  the 
plaintiff  had  not  notified  the  corporation 
prior  to  bankruptcy  of  his  intention  to  ex- 
ercise his  option  of  returning  his  stock. 

In  Latulippe  v.  New  England  Invest.  Co. 
—  N.  H.  — ,  86  Atl.  361,  it  was  held  that 
a  contract  by  a  corporation  to  repurchase 
shares  of  its  own  stock,  made  to  induce  the 
original  sale,  is  ultra  vires,  but  that  it  could 
not  retain  both  the  money  to  be  paid  for 
the  stock  and  the  shares,  and  repudiate  the 
agreement. 

And  in  Fleitmann  v.  John  M.  Stone  Cot- 
ton Mills,  108  C.  C.  A.  444,  186  Fed.  466, 
it  was  held  that  a  contract  of  a  corporation 
giving  the  exclusive  agency  for  the  sale  of 
its  product  to  another  on  condition  that 
the  other  purchase  $16,000  worth  of  the 
stock  of  the  former,  and  that  the  former 
repurchase  the  stock  upon  the  termination 
of  the  agency  by  it,  is  legal  in  the  absence 
of  restrictions  in  its  charter  or  in  the  stat- 
utes,   and    that,    upon    the    corporation's 
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counts,  but,  by  stipulation  of  the  parties, 
only  the  first,  the  second,  the  third,  the 
tenth,  the  eleventh,  and  the  twelfth  counts 
are  included  in  the  transcript;  the  omitted 
counts  being,  so  far  as  concerns  the  legal 
questions  here  involved,  precisely  similar 
to  one  or  another  of  those  before  us. 

The  first  count,  with  amendments  subse- 
quently made  thereto,  alleges  that  on  April 
3,  1908,  the  defendant,  a  corporation  organ- 
ized under  the  laws  of  California,  executed 
and  delivered  to  plaintiff  a  written  agree- 
ment reading  as  follows: 

Berkeley,  Cal.,  April  2,  1908. 
This  agreement  to  accompany  Boulevard 
Gardens  Certificate  of  Stock  No.  165,  issued 
to  Henry  B.  Schulte  under  date  of  April 
3,  1908.  First.  We,  the  undersigned,  in- 
dividually and  severally,  promise  and  agree 
that  should  *there  be  at  any  time  any  as- 
sessment levied  against  above-described  cer- 
tificate of  stock,  we  will  pay  the  same. 
Second.  We  further  promise  and  agree,  on 
behalf  of  the  Boulevard  Gardens  Land  Com- 
pany, that  should  the  purchaser  of  said 
stock  certificate,  at  any  time  prior  to  the 
payment    of    dividends    equaling    the    face 


value  of  said  stock,  wish  to  sell  the  same, 
we  will  repurcliase  it  at  par  value,  pro- 
viding that  we  receive  ninety  (90)  days* 
notice  of  such  desire  to  sell;  and  should 
the  stock  above  described  be  so  repurchased 
by  us  under  this  agreement,  we  will  pay 
to  the  holder  thereof  a  sum  equal  to  eight 
(8  pet.)  per  cent  net  upon  the  face  value 
thereof  from  the  date  of  its  purchase  to 
the  date  of  its  sale  to  us. 

[Signed]     George  Schmidt,  President. 

G.  W.  Sldlling,  Vice  President. 
Edward  Bon  sail,  Director. 
For  the  Boulevard  Gardens  Land  Co. 

[Corporate  Seal.] 

The  certificate  referred  to  in  the  .agree- 
ment was  a  certificate  issued  to  plaintiff 
as  owner,  for  twenty  shares  of  the  capital 
stock  of  the  defendant  corporation,  of  the 
par  value  of  $100  per  share.  It  was  issued 
and  the  agreement  executed  for  the  single 
and  entire  consideration  of  $2,000,  paid 
by  plaintiff  to  defendant,  and  the  certificate, 
with  the  written  agreement,  formed  parts 
of  a  single  transaction  and  an  entire  con* 
tract.  No  dividends  were  ever  declared  or 
paid.     On  DecenijK?r  3,  1909,  plaintiff  gave 


terminating  the  agency,  it  must  repurchase 
the  stock,  the  rights  of  creditors  not  inter- 
vening. 

Effect  of  statutes. 

Where  a  statute  provides  that  after  an 
officer  of  a  corporation,  because  of  no  bid- 
ders at  a  public  sale  of  shares  of  its  own 
stock,  purchases  them  for  it,  the  amount 
of  the  costs,  assessments,  and  charges  must 
be  credited  upon  its  books  as  paid  in  full, 
that  the  stock  must  be  transferred  to  it 
upon  its  books,  and  that  the  stock  is  non- 
assessable as  long  as  it  remains  the  prop- 
erty of  the  corporation,  it  was  held  in 
Lemoore  v.  Canal  &  Irrig.  Co.  v.  McKenna, 
163  Cal.  736,  127  Pac.  345,  that  an  agree- 
ment between  a  corporation  and  its  presi- 
dent that  he  should  buy  the  shares  of  its 
stock  at  such  a  sale,  if  no  other  bidder 
should  offer  the  amount  of  assessments, 
costs,  and  charges  due  thereon,  and  hold 
it  in  trust  for  the  corporation,  pay  the  as- 
sessments thereon,  and  that  the  corporation 
would  reimburse  him  for  his  expenditures 
with  interest,  cannot,  after  he  has  per- 
formed his  part  of  the  agreement,  be  en- 
forced against  his  executor,  for  the  reason 
that  the  contract  is  absolutely  void  both 
as  a  violation  of  the  statute  and  as  con- 
trary to  public  policy  as  declared  by  the 
statute;  that  the  purpose  of  the  statute  is 
to  prevent  directors  from  manipulating  the 
stock  secretly  so  as  to  maintain  themselves 
in  power,  and  the  contract  will  not  be  up- 
held, because  no  such  sinister  use  of  the 
stock  was  intended  in  a  particular  case. 

In  Hunter  v.  Garanflo,  246  Mo.  131,  151 
S.  W.  741,  it  was  held  that  a  mortgage 
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covering  over  half  of  the  corporation's  prop- 
erty, securing  notes  the  consideration  of 
which  was  the  purchase  price  in  the  sale  to 
it  of  shares  of  its  own  stock,  was  invalid 
as  against  the  policy  of  the  state  as  ex- 
pressed by  its  Constitution,  which  provides 
that  a  corporation  shall  issue  no  stock  ex- 
cept for  money,  labor  done,  or  property 
actually  received,  and  by  a  statute  requir- 
ing that  at  least  half  of  its  capital  shall 
be  money,  and  that  its  capital  shall  not  be 
diminished  except  by  certain  prescribed 
methods. 

And  an  ofiicer  of  a  corporation,  in  a  posi- 
tion where  he  must  have  known  of  its 
financial  condition,  cannot  collect  from  the 
sureties  on  its  notes,  the  consideration  of 
which  was  the  purchase  price  named  in  a 
sale  by  the  officer  to  the  corporation  of 
shares  of  its  own  stock  at  a  time  when  it 
was  unable  to  pay  its  debts,  even  though 
the  statute  of  the  state  where  it  was  organ- 
ized authorizes  corporations  to  purchase 
their  own  stock,  but  forbids  the  transaction 
unless  all  creditors  are  paid.  Burke  v. 
Smith,  111  Md.  624,  75  Atl.  114. 

And  a  promise  to  pay  money  knowingly 
loaned  or  advanced  to  a  corporation  with 
which  to  purchase  shares  of  its  own  stock 
cannot  be  enforced,  for  such  a  transaction 
is  void,  both  because  of  the  statute  of  the 
state  and  as  against  public  policy.  Schaun 
V.  Brandt,  116  Md.  660,  82  Atl.  651. 

In  San  Antonio  Hardware  Co.  v.  Sanger, 
—  Tex.  Civ.  App.  — ,  151  S.  W.  1104,  it  was 
held  that  a  statute  forbidding  the  reduction 
of  the  capital  of  a  corporation  does  not  pre- 
vent it  from  purchasing  its  own  stock  for 
the  purpose  of  resale. 

J.  W.  M. 
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to  defendant  notice  that  he  desired  defend- 
ant, at  or  before  the  expiration  of  ninety 
days,  to  repurchase  the  shares  as  agreed, 
and  offered  to  indorse  and  return  the  cer- 
tificate. After  the  lapse  of  ninety  days,  to 
wit,  on  March  8,  1910,  plaintiff  repeated 
his  demand  and  tender,  and  is  still  able 
and  willing  to  comply  with  the  terms  of 
his  tender.  The  defendant  refused  to  pay, 
and  has  not  paid,  any  part  of  the  sum  of 
$2,000  agreed  to  be  paid  to  plaintiff.  It 
is  further  alleged  that,  at  the  time  the 
contract  was  made  and  ever  since,  the  de- 
fendant owned  and  owns  surplus  profits  ex- 
ceeding, by  over  $50,000,  the  sum  of  the 
corporate  debts,  together  with  the  value  of 
everything  received  by  the  defendant  in 
exchange  for  its  issued  shares  of  stock.  The 
defendant  could  comply  with  its  contract 
without  injury  to  any  creditor  or  stock- 
holder. 

Ihe  second  count  relies  upon  the  same 
contract.  It  omits  the  allegation  of  tender, 
but  seeks  to  show  that  a  tender  would  have 
been  vaeless.  Otherwise  the  count  docs  not 
differ  from  the  first.  The  third  count  con- 
tains substantially  the  same  averments  of 
fact  as  the  first,  but  is  framed  with  a  view 
to  demanding  a  return  of  the  money  paid, 
on  the  theory  that  the  contract  is  illegal. 
The  tenth  count  is  ba^ed  on  a  contract 
between  tfhe  defendant  and  one  D.  N.  Mitch- 
ell, in  the  following  form: 

Berkeley,  Cal.,  Sept.  9,  1907. 
The  Boulevard  Gardens  Land  Company, 
Incorporated,  hereby  agrees  to  pay  to  D. 
X.  Mitchell,  of  Calistoga,  California,  at 
any  time  after  one  year  (and  not  exceeding 
eighteen  months)  from  the  date  hereof, 
the  sum  of  twelve  hundred  and  fifty  ( $1,250 ) 
dollars,  together  with  interest  at  6  per 
cent  from  this  date  on  $1,000,  for  the  re- 
turn and  surrender  of  ten  (10)  shares  of 
Boulevard  Gardens  Stock  to-day  issued  to 
him  and  recorded  on  the  books  of  the  com- 
pany. 
The  Boulevard  Gardens  Land  Company,  Inc. 

By  George  Schmidt,   President. 

By  G.  W.  Skillings,  Vice  President. 

It  will  be  observed  that  while  Schulte's 
contract  calls  for  the  return  only  of  the  pur- 
chase price  of  the  shares,  with  interest,  the 
^litchell  agreement  assumes  to  bind  the  de- 
fendant to  pay  a  bonus  of  $25  per  share,  if 
it  be  assumed — there  is  no  direct  allegation 
on  this  point — that  the  shares  were  bought 
from  the  company  at  par.  The  plaintiff 
claims  as  assignee  of  Mitchell's  rights.  In 
other  respects,  the  averments  of  the  tenth 
count  are  like  those  of  the  first.  With  like 
exceptions,  the  eleventh  count  corresponds 
to  the  second,  and  the  twelfth  to  the  third. 
H  LJIJL.(N.S.) 


The  demurrer  went  to  each  count.  It  was 
based  on  the  ground  of  want  of  facts,  and 
contained,  as  well,  various  specifications  of 
uncertainty,  ambiguity,  and  unintelligibil- 
ity.  We  think  none  of  the  special  assign- 
ments would  have  justified  a  sustaining  of 
the  demurrer  without  leave  to  amend,  and 
we  shall  therefore  confine  our  discussion,  as 
counsel  have  done,  to  the  consideration  of 
tlie  general  gi'ound  of  want  of  facts  to  con- 
btitute  a  cause  of  action. 

The  position  of  the  respondent  is  that 
the  contracts  for  the  retaking  by  the  corpo- 
ration of  its  own  shares  are  illegal  and  void 
as  in  violation  of  the  provisions  of  §  309 
of  the  Civil  Code,  prohibiting  directors  of 
corporations  from  dividing,  withdrawing, 
or  paying  to  the  stockholders,  or  any  of 
tJicm,  any  part  of  the  capital  stock,  or  from 
reducing  or  increasing  the  capital  stock,  ex- 
cept as  provided  in  the  section.  The  phrase 
"capital  stock,"  as  used  in  this  section  and 
in  the  section  of  the  practice  act  from  which 
the  Code  provision  was  drawn,  has  been  con- 
strued in  various  decisions  of  this  court. 
Its  meaning  has  been  definitely  settled  to  be, 
not  the  shares  of  which  the  nominal  capital 
is  composed,  but  the  actual  capital — i.  e., 
assets — with  which  the  corporation  carries 
on  its  corporate  business.  Martin  v.  Zeller- 
bach,  38  Cal.  309,  99  Am.  Dec.  365;  San 
Francisco  &  N.  P.  R.  Co.  v.  Bee,  48  Cal. 
398;  Kohl  v.  Lilicnthal,  81  Cal.  385,  6 
L.R.A.  520,  20  Pac.  401,  22  Pac.  689;  Tap- 
scott  V.  Mexican  Colorado  River  Land  Co. 
153  Cal.  667,  96  Pac.  271;  Bume  v.  Lee,  156 
Cal.  222,  104  Pac.  438.  Although  the  pro- 
hibition runs,  in  terms,  only  against  the 
directors,  the  effect  of  the  section  is  to  de- 
prive the  stockholders  as  well  of  power  to 
do  the  forbidden  acts.  Kohl  v.  Lilienthal, 
81  Cal.  385,  6  L.R.A.  520,  20  Pac.  401, 
22  Pac.  689;  Bume  v.  Lee,  156  C&l.  222, 
104  Pac.  438. 

In  other  jurisdictions,  the  authorities 
show  a  sharp  conflict  over  the  question 
whether,  in  the  absence  of  any  statutory  or 
charter  restrictions,  a  corporation  may  em- 
ploy its  assets  for  the  purchase  of  shares  of 
its  own  stock.  Cook,  Corp.  6th  ed.  §  311. 
But,  in  view  of  the  Code  provisions  to  which 
we  have  referred,  it  cannot  be  doubted  that, 
in  this  state,  a  corporation  is  not  authorized 
to  make  such  purchase,  since  the  result 
would  be  to  illegally  withdraw  and  pay  to 
a  stockholder,  a  part  of  the  "capital  stock." 
Bank  of  San  Luis  Obispo  v.  Wickersham,  99 
Cal.  665,  661,  34  Pac.  444.  The  want  of 
power  to  buy  its  own  stock  does  not  prohibit 
a  corporation  from  taking  the  stock  in  sat- 
isfaction of  a  loan,  or  when  otherwise  nec- 
essary to  save  itself  from  loss  (Ralston  v. 
Bank  of  California,  112  Cal.  208,  213, 
44  Pac.  476),  but  the  general  rule  is,  as 
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above  stated,  that  the  purchase  is  unauthor- 
ized. Thus,  this  court  has  condemned, 
as  in  violation  of  §  309,  a  by-law  assuming 
to  give  to  any  stockholder  the  right,  upon 
sixty  days'  notice,  to  withdraw  from  the 
corporation,  and  to  receive,  upon  surrender 
of  his  stock,  the  amount  paid  therefor. 
Vercoutere  v.  Golden  State  Land  Co.  116 
Cal.  410,  48  Pac.  375. 

In  the  case  at  bar,  however,  we  have  some- 
thing more  than  a  mere  attempt  by  a  stock- 
holder to  sell,  and  by  the  corporation  to 
buy,  shares  of  stock.  The  plaintiif  is  seek- 
ing to  enforce  a  part  of  an  entire  contract 
under  which  the  stock  was  originally  issued 
to  him.  The  right  to  return  tlie  stock  aiid 
to  receive  the  sum  agreed  to  be  paid  upon 
such  return  was  a  material  and  indivisible 
part  of  the  consideration  upon  which  the 
plaintiff  agreed  to  become  a  stockholder. 
As  between  the  parties,  it  would  be  mani- 
festly unjust  to  permit  the  corporation  to 
retain  the  money  paid  by  plaintiff,  and  at 
the  same  time  to  repudiate  the  promise 
which  it  gave  in  exchange  for  the  money. 
The  obligation  to  pay,  upon  a  return  of  the 
shares,  the  sum  agreed  to  be  paid,  is  not  to 
be  viewed  as  a  new  undertaking,  arising 
after. the  plaintiff  has  assumed  the  relation 
of  stockholder.  It  came  into  being  co in- 
cidentally with  the  contract  by  which  plain- 
tiff became  a  stockholder.  The  sale  to  plain- 
tiff was  conditional.  He  never  became  a 
stockholder  except  subject  to  the  qualifi- 
cation that  he  might  return  his  shares  upon 
the  stipulated  terms.  In  Ophir  Consol. 
Mines  Co.  v.  Brynteson,  74  C.  C.  A.  626, 
143  Fed.  829,  the  circuit  court  of  appeals 
for  the  seventh  circuit,  in  upholding  the 
right  of  recovery  under  a  contract  similar 
to  those  in  the  case  at  bar,  used  this  lan- 
guage: "It  is  contended  that  the  contract 
violates  §  485,  Mills^s  Anno.  Stat.  (Colo.), 
which  prohibits  the  use  by  corporations  of 
any  of  their  funds  *for  the  purchase  of 
stock  in  their  own  company  or  corporation, 
except  such  as  may  be  forfeited  for  the 
nonpayment  of  assessments  thereon.'  This 
agreement  is  in  no  sense  within  the  mean- 
ing or  object  of  the  provision  referred  to. 
The  stock  was  held  in  the  treasury  of  the 
company  to  raise  funds  for  improvements, 
upon  such  terms  of  sale  as  were  adopted 
by  the  president.  The  right  to  so  hold  and 
own  the  stock  remains  in  the  corporation 
until  an  absolute  sale  is  made.  No  such 
sale  arose  under  the  agreement  in  suit.  It 
was  of  the  well- recognized  class,  known  as 
a  contract  of  *sale  or  return,'  as  defined  in 
Sturm  V.  Boker,  150  U.  S.  312,  328,  37  L.  ed. 
10'J3,  1099,  14  Sup.  Ct.  Rep.  99,  where  the 
title  passes  for  the  time  being,  but  sub- 
ject to  the  option  of  the  purchaser  to  re- 
scind and  return  the  property  within  the* 
44  L.RJ^.(N.S.) 


time  stipulated.  With  the  exercise  of  the 
option,  the  contract  of  sale  terminates,  and 
the  right  and  title  of  the  corporation  is 
restored  to  its  original  status.  No  sale  haa 
been  accomplished,  and  no  purchase  or  re- 
purchase arises  upon  the  part  of  the  corpo- 
ration through  this  return  of  its  unsold 
stock." 

The  great  weight  of  authority  is  in  aecord 
with  this  view.  Contracts  of  the  kind  under 
discussion  have  generally  been  sustained, 
and  this,  too,  in  jurisdictions  in  which  cor- 
porations are  not  permitted  to  purchase 
their  own  stock.  Browne  v.  St.  Paul  Plow 
Works,  62  Minn.  90,  64  N.  W.  66;  Vent  v. 
Duluth  Coffee  &  Spice  Co.  64  Minn.  307,  67 
N.  W.  70  J  Porter  v.  Plymouth  Gold  Min. 
Co.  29  Mont.  347,  101  Am.  St.  Rep.  669,  74 
Pac.  938;  Sweeney  v.  United  Underwriters 
Co.  —  S.  D.  — ,  137  N.  W.  379;  Jones  v. 
Johnson,  86  Ky.  630,  6  S.  W.  682.  See  also 
10  Cyc.  416;  2  Clark  &  M.  Priv.  Corp.  §  475; 
1  Cook,  Corp.  6th  ed.  §§  83,  170.  A  similar 
ruling  has  been  made  in  this  state  in  Dickin- 
son V.  Zubiate  Min.  Co.  11  Cal.  App.  656, 
106  Pac.  123.  The  case  of  Vercoutere  v. 
Golden  State  Land  Co.  supra,  is  strongly 
relied  on  by  respondent  as  establishing  the 
contrary  doctrine  in  California.  But  the 
case  is  readily  distinguishable  from  the  one 
at  bar.  There  the  plaintiff  relied  solely  upon 
a  by-law  which  assumed  to  authorize  every 
subscriber  and  stockholder  to  withdraw 
from  the  corporation,  and,  upon  returning 
his  stock,  received  what  had  been  paid  in. 
Obviously  this,  if  upheld,  would  have  mad<^ 
possible  a  complete  destruction  and  disso- 
lution of  the  corporation  w^ithout  compliance 
with  the  statutory  requirements.  As  a  by- 
law, the  provision  was  clearly  bad.  But  a 
very  different  case  is  presented  where  an 
individual  sets  up  a  contract  whereby  the 
corporation  selling  him  stock  agrees,  as 
part  of  the  consideration,  to  give  him  the 
option  of  returning  the  stock  and  receiving 
a  payment  therefor. 

All  that  has  been  said  is  subject  to  the 
qualification  that  the  rights  of  creditors 
are  not  to  be  affected  by  any  arrangement 
between  the  purchaser  of  stock  and  the  cor- 
poration. Undoubtedly  a  creditor  of  the 
corporation  would  be  entitled  to  hold  the 
conditional  purchaser  as  a  stockholder,  and 
to  insist  that  the  amount  of  his  subscription 
be  made  applicable  to  the  satisfaction  of  the 
corporate  debts.  In  most  of  the  cases  cited 
by  respondent,  the  courts  were  dealing  with 
states  of  fact  in  which  the  rights  of  cred- 
itors were  involved.  But  no  such  question 
arises  here;  the  complaint  alleging  that  the 
assets  of  the  corporation  are  greatly  in 
excess  of  its  indebtedness. 

Nor  does  this  case  present  the  question 
of   invalidity   of   secret  stipulations  limit- 
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ing  the  apparent  liability  of  certain  sub- 1 
scrlbers.  Such  stipulations  have  been  fre- 
quently denounced  as  a  fraud  upon  other 
subscribers,  as  well  as  creditors  of  the 
corporation.  2  Clark  &  M.  Priv.  Corp.  § 
467c.  But  the  allegations  of  the  complaint 
do  not  bring  the  case  within  the  rule.  No 
fact  is  alleged  which  would  justify  the  in- 
ference that  any  fraudulent  invasion  of  the 
rights  of  other  stockholders  (or,  as  already 
stated,  creditors)  had  been  attempted  or 
would  result. 

L'nder  the  views  stated,  the  complaint 
clearly  states  a  cause  of  action  on  the  agree- 
ment between  Schulte  and  the  defendant. 
This  contract  calls  for  the  return  of  the 
purchase  price,  with  interest.  We  cannot 
see  that  any  different  considerations  apply 
to  the  Mitchell  agreement.  That  instru- 
ment requires  the  corporation  to  pay  $1,250 
on  the  return  of  shares  of  the  par  value  of 
$1,000.  But  if  the  parties  had  the  right  to 
agree,  upon  the  original  sale  of  the  stock, 
that  the  purchaser  should  have  the  option 
to  return  the  stock  and  receive  s  money 
payment,  it  can  make  no  difference  whether 
the  amount  to  be  so  paid  was  equal  to,  or 
more  or  less  than,  the  original  price.  In 
either  case,  the  right  to  have  the  payment 
upon  tender  of  the  stock  was  reserved  by 
the  purchaser  as  a  condition  upon  which  he 
took  his  stock.  The  validity  of  the  condi- 
tion cannot  depend  upon  the  amount  of 
the  payment. 

The  judgment  is  reversed,  with  directions 
to  the  court  below  to  overrule  the  demurrer, 
granting  leave  to  the  defendant  to  answer 
within  a  stated  time. 

MelTln,  Henshaw,  and  Shaw,  JJ., 
concur. 
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V. 

STATE  OF  OKLAHOMA. 
(  —  Okla.  —  ,  132  Pac.  319.) 

Xal8anc;e  ^  public  ^  definition. 

1.  A  public  nuisance  is  a  crime  against 

Headnotes  by  Kakk,  J. 


the  order  and  economy  of  the  state,  and 
consists  in  unlawfully  doing  any  act  or 
omitting  to  perform  any  duty  required  by 
the  public  good,  which  act  or  omission  either 
(1)  annoys  or  injures  the  comfort,  repose, 
health,  or  safety  of  any  considerable  number 
of  persons;  or  (2)  offends  public  decency; 
or  (3)  in  any  way  renders  life  or  the  use 
of  property  uncomfortable. 

Same  —  statutory  liability. 

2.  By  §  24G5,  Comp.  Laws  1909,  the 
maintenance  of  a  public  nuisance  is  made 
a  misdemeanor,  and  punishable  as  such. 

Same — turf  exchange. 

3.  Keeping  a  turf  exchange,  where  per- 
sons daily  congregate  for  the  purpose  of 
making  bets  and  wagers  on  horse  races  run 
in  other  statt^s  or  countries,  is,  under  our 
statute,  a  public  nuisance. 

Injunction  ^  against  nuisance. 

4.  Section  6771,  Comp.  Laws  1909,  pro- 
vides that  an  injunction  may  be  granted 
to  enjoin  and  suppress  the  keeping  and 
maintaining  of  a  common  nuisance,  and 
this  remedy  is  available  notwithstanding 
the  criminal  laws  of  the  state,  to  which  the 
keepers  of  such  places  are  also  answerable, 
have  not  first  been  resorted  to. 

(December  3,  1912.) 

Ij^  RROR  to  the  Superior  Court  for  Mus- 
j  kogee  County  to  review  a  judgment 
in  plaintiff's  favor  in  an  action  brought  to 
enjoin  defendants  from  conducting  a  turf 
exchange.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jackson  &  Dial  for  plaintiffs  in 
error. 

Messrs.  W.  E.  Disney  and  Alvin  F. 
Molony,  for  the  State. 

The  state  may  enjoin  the  operation  of 
a  nuisance  without  first  prosecuting  crim- 
inally the  person  guilty  of  maintaining  the 
same. 

James  v.  State,  4  Okla.  Crim.  Rep.  587, 
34  L.R.A.(N.S.)  516,  140  Am.  St.  Rep. 
693,  112  Pac.  944;  Gibson  v.  Chouteau,  7 
Mo.  App.  1;  Ex  parte  Allison,  48  Tex. 
Crim.  Rep.  634,  3  L.R.A.(N.S.)  622,  90  S. 
W.  492,  13  Ann.  Cas.  684,  99  Tex.  455,  2 
L.R.A.(N.S.)  1111,  122  Am.  St.  Rep.  663,  90 
S.  W.  870;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Eilenbecker  v.  District  Ct.  134  U.  fci.  31,  33 


Note.  —  Pool  selling  as  a  nuisance, 

A  note  on  oral  betting  as  a  violation  of 
statute  against  bookmaking  is  to  be  found 
appended  to  People  ex  rel.  Lichtenstein  v. 
Langan,  25  L.R.A.(N.S.)  479. 

And  the  power  of  the  state  to  prohibit 
or  r^;ulate  horse  racing  is  discussed  in  a 
note  to  State  Racing  Commission  v.  La- 
tonia  Agri.  Asso.  25  L.R.A.(N.S.)  905. 

Earlier  cases  within  the  scope  of  the 
present  note  may  be  found  in  the  notes  to 
State  V.  Ayers,  10  L.R.A.(N.S.)  992,  and 
44  L.RA.(K.S.) 


Com.  ex  rel.  Breathitt  v.  Respass,  21  L.R.A. 
(N.S.)  836. 

Outside  of  Jones  v.  State,  no  other  case 
seems  to  have  been  decided  since  the  latter 
of  the  above-mentioned  notes  was  written. 
But  there  are  strong  dicta  in  James  v. 
State,  4  Okla.  Crim.  Rep.  687,  34  L.R.A. 
(N.S.)  515..  140  Am.  St.  Rep.  693,  112  Pac. 
944,  to  the  effect  that  a  house  or  place 
kept  for  the  purpose  of  enabling  persons  to 
place  bets  or  wafers  upon  horse  races  is 
a  common  gambling  house,  and  therefore  a 

*  nuisance  per  se.  E.  M.  S. 
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L.  ed.  801,  10  Sup.  Ct.  Rep.  424;  State  ex 
rel.  Duenaing  v.  Roby,  142  Ind.  168,  33 
L.R.A.  213,  51  Am.  St.  Rep.  174,  41  N.  E.  145; 
Littleton  v.  Fritz,  65  Iowa,  488,  54  Am. 
Kep.  19,  22  N.  W.  641;  Carleton  v.  Rugg, 
149  Mass.  550,  5  L.R.A.  193,  14  Am.  St.  Rep. 
446,  22  N.  E.  65;  State  ex  rel.  Rhodes  v. 
Saunders,  66  X.  H.  39,  18  L.R.A.  646,  25 
Atl.  688;  Clopton  v.  State,  —  Tex.  Civ. 
App.  — ,  105  S.  W.  994;  State  ex  rel.  Crow 
V.  Canty,  207  Mo.  439,  15  L.R.A.(N.S.) 
747,  123  Am.  St.  Rep.  393,  105  S.  W.  1078, 
13  Ann.  Cas.  787;  Reaves  v.  Territory,  13 
Okla.  396,  74  Pac.  951 ;  Com.  v.  McGovern, 
116  Ky.  212,  66  L.RjV.  280,  75  S.  W.  261; 
Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092,  15 
Sup.  Ct.  Rep.  900;  People  v.  Truckee  Lum- 
ber Co.  116  Cal.  397,  39  L.R.A.  581,  58  Am. 
St.  Rep.  183,  48  Pac.  374;  Walker  v.  Mc- 
Nelly,  121  Ga.  114,  48  S.  E.  718. 

A  turf  exchange  is  per  ae  a  public  nui- 
sance. 

14  Am.  &  Eng.  Enc.  Law,  702;  State  v. 
Xcase,  46  Or.  433,  80  Pac.  897;  McBride  v. 
State,  39  Fla.  442,  22  So.  711;  Thrower  v. 
State,  117  Ga.  753,  45  S.  E.  126,  15  Am. 
Crim.  Rep.  315;  Swigart  v.  People,  154  IlL 
284,  40  N.  E.  432,  50  IlL  App.  181;  Cheek 
V.  Com.  79  Ky.  359;  People  v.  Weithoflf,  51 
Mich.  203,  47*  Am.  Rep.  557,  16  N.  W.  442, 
93  Mich.  631,  32  Am.  St.  Rep.  532,  63  N.  W. 
784;  McClean  v.  State,  49  N.  J.  L.  471,  9 
Atl.  681;  Miller  v.  Ignited  States,  6  App.  | 
D,  C.  6;  Reaves  v.  Territory,  13  Okla.  396, 
74  Pac.  051 ;  Re  Jones,  4  Okla.  Crim.  Rep. 
74.  31  L.R.A.  (N.S.)  548,  140  Am.  wSt.  Rep. 
055,  109  Pac.  570;  Respass  v.  Com.  131 
Ky.  807,  21  L.R.A.(N.S.)  836,  115  S.  W. 
1131;  Iluber  v.  Com.  31  Kv.  L.  Rep.  320, 
102  S.  W.  291;  Ehrlick  v."  Com.  126  Ky. 
742,  10  L.R.A.(N.S.)  995,  128  Am.  St.  Rep. 
269,  102  S.  W.  289;  Gormley  v.  Com.  31  Ky. 
L.  Rep.  372,  102  S.  W.  332;  Enright  v. 
Cora.  31  Ky.  L.  Rep.  442,  102  S.  W.  799. 

Kane,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  commenced  by  the  county 
attorney  of  Muskogee  county  for  the  pur- 
pose of  enjoining  the  plaintiffs  in  error, 
defendants  below^,  from  conducting  a  turf 
exchange,  upon  the  ground  that  conducting 
such  an  enterprise  constitutes  a  common 
nuisance  which  may  be  enjoined  under  § 
6771,  Comp.  Laws  1909,  which  reads  in  part: 
"...  An  injunction  may  be  granted 
in  the  name  of  the  state  to  enjoin  and  sup- 
press the  keeping  and  maintaining  of  a 
common  nuisance."  Upon  the  trial,  the 
court  below  issued  a  permanent  injunction, 
to  reverse  which  this  proceeding  in  error 
was  commenced. 

It  is  admitted  that  the  turf  exchange 
44  L.R.A.(N.S.) 


herein  involved  is  located  on  one  of  the 
principal  thoroughfares  of  the  city  of  Mus- 
kogee, where  persons  daily  congregate  for 
the  purpose  of  betting  upon  horse  races 
run  in  other  states  and  reported  to  the  pro- 
prietor  by  wire;  that  the  odds  on  every 
horse  in  any  race  of  importance  about  to 
be  run,  as  made  at  the  race  course,  are  re- 
ported to  the  defendant  before  the  race,  and 
posted  for  the  information  of  his  patrons; 
that,  as  soon  as  the  race  is  run,  the  result  is 
immediately  telegraphed  to  the  defendant, 
whereupon  he  pays  the  amount  coming  to 
those  who  placed  their  money  on  the  right 
horse.  There  was  evidence  to  the  effect  that 
the  proprietor  of  this  turf  exchange  was 
acting  as  the  agent  for  Croker  &  Company, 
of  Memphis,  Tennessee,  for  the  purpose  of 
recording  bets  and  wagers,  and  that  he  re- 
ceived a  commission  for  said  services,  but 
that,  we  think,  is  immaterial  as  far  as  the 
law  of  this  case  is  involved. 

Section  2463,  Comp.  Laws  1909,  pro- 
vides that  "a  public  nuisance  is  a  crime 
against  the  order  and  economy  of  the  state, 
and  consists  in  unlawfully  doing  any  act  or 
omitting  to  perform  any  duty  required  by 
the  public  good,  which  act  or  omission  either 
(1)  annoys  or  injures  the  comfort,  repose, 
health,  or  safety  of  any  considerable  num- 
ber of  persons;  or  (2)  offends  public  de- 
cency; or  .  .  .  (4)  in  any  way  renders 
life  or  the  use  of  property  uncomfortable." 

By  §  2465,  Comp.  Laws  1909,  the  main- 
tenance of  a  public  nuisance  is  made  a  mis- 
demeanor, and  punishable  as  such.  Section 
4758,  Comp.  Laws  1909,  provides  that  "the 
remedies  against  a  public  nuisance  are: 
(1)  Indictment;  or  (2)  a  civil  action;  or 
(3)   abatement." 

There  seems  to  be  no  serious  contention 
on  the  part  of  the  plaintiffs  in  error  that 
the  making  of  bets  and  wagers  in  these  turf 
exchanges  does  not  constitute  gambling,  and 
that  the  exchanges  themselves  are  not  public 
nuisances.  If  we  understand  counsel  cor- 
rectly, their  contention  is  that,  notwith- 
standing a  turf  exchange  may  be  a  common 
nuisance  which  may  be  abated  by  injunc- 
tion, before  such  a  course  can  be  followed 
it  is  incumbent  upon  the  plaintiff  seeking 
such  redress  to  present  to  the  court  suffi- 
cient grounds  of  an  equitable  nature  before 
that  remedy  is  available.  They  say  in  their 
brief:  "We  concede  that,  if  the  defendants 
in  error  had  shown  in  their  petition  for  a 
writ  of  injunction  in  this  case,  that  they 
had  exhausted  or  resorted  to  the  criminal 
law  without  effect,  then  in  that  event  the 
defendants  in  error  might  have  had  some 
cause  to  ask  for  the  extraordinary  remedy 
by  injunction." 

In  our  opinion,  keeping  a  tuct  Q^bjMkge. 
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where  persons  daily  congregate  for  the  pur- 
pose of  making  bets  and  wagers  on  horse 
races  run  in  other  states  or  countries,  is, 
under  our  statute,  a  public  nuisance.  Reaves 
V.  Territory,  13  Okla.  396,  74  Pac.  951; 
James  v.  State,  4  Okla.  Crim.  Rep.  687,  34 
LJl.A.(X.S.)  515,  140  Am.  St.  Rep.  693, 112 
Pac.  944,  14  Am.  &  Eng.  £nc.  Law,  702. 
The  text  of  the  Encyclopedia  reads  as  fol- 
lows: "One  who  maintains  a  room  at  or 
near  a  race  course,  or  elsewhere,  at  which 
the  business  of  bookmaking  on  horse  races 
or  other  similar  events  is  carried  on,  and 
to  whioh  people  resort  for  such  purpose,  is 
guilty  of  maintaining  a  nuisance."  A  great 
many  cases  are  cited  in  support  of  the  text. 

In  State  v.  Nease,  46  Or.  433,  80  Pac.  897, 
the  question  decided  was  very  similar  to  the 
one  involved  herein.  The  court  says :  "The 
evidence  shows  that  he  was  the  keeper  and 
proprietor  of  what  is  called  a  'turf  ex- 
change,' or  pool  room,  on  one  of  the  princi- 
pal thoroughfares  in  the  city,  at  which  per- 
sons daily  congregated  for  the  purpose  of 
betting  upon  horse  races  run  in  other  states, 
and  reported  to  him  by  telegraph.  The 
odds  on  every  horse  in  any  race  of  impor- 
tance about  to  be  run,  as  made  at  the  race 
course,  were  reported  to  the  defendant  be- 
fore the  race,  and  posted  for  the  informa- 
tion of  the  public  on  a  blackboard  in  the 
room  used  by  him.  A  person  desiring  to 
bet  would  select  a  horse,  pay  the  amount  of 
his  bet  according  to  the  odds  appearing  on 
the  blackboard,  and  receive  from  the  de- 
fendant a  ticket  showing  the  sum  to  which 
he  would  be  entitled  in  case  the  horse  se- 
lected by  him  won.  As  soon  as  the  race 
was  run,  the  result  would  be  immediately 
telegraphed  to  the  defendant,  and  he  would 
pay  the  amount  coming  to  the  holders  of 
tickets  on  the  winning  horse,  less  a  certain 
per  cent  as  commission.  That  such  a  house 
is  a  gaming  or  gambling  house,  and  punish- 
able as  a  nuisance  at  common  law,  whether 
betting  on  a  horse  race  is  a  crime  or  not,, 
has  so  often  and  uniformly  been  held  by 
the  courts  that  it  is  no  longer  open  to 
discussion.  There  is  no  dissent  in  the  ad- 
judged cases,  and  it  is  unnecessary  to  do 
more  than  cite  the  authorities."  Then 
follows  a  long  line  of  cases  which  seem  to 
sustain  the  principal  case. 

Having  decided  that  a  turf  exchange  is  a 
public  nuisance,  there  is  little  more  to  be 
said.  The  statute  (§  5771,  Comp.  Laws  1900) 
provides  that  an  injunction  may  be  granted 
to  enjoin  and  suppress  the  keeping  and 
maintaining  of  a  common  nuisance,  and  we 
can  think  of  no  good  reason,  and  none  has 
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been  suggested  by  counsel,  why  this  remedy 
is  not  available,  notwithstanding  the  crim- 
inal laws  of  the  state,  to  which  the  keepers 
of  such  places  are  also  answerable,  have 
not  first  been  resorted  to.  As  was  said  by 
Judge  Richardson  in  James  v.  State,  supra: 
''There  is  no  doubt  but  that  the  making  of 
bets  and  wagers  in  these  exchanges  consti- 
tutes gambling,  and  the  exchanges  them- 
selves are  common  gambling  houses,  and  are 
therefore  nuisances  per  sc.  Rex  v.  Rogier, 
1  Barn.  &  C.  272,  2  Dowl.  &  R.  431,  26 
Revised  Rep.  393;  United  States  v.  i>ixon, 
4  Cranch,  C.  C.  107,  Fed.  Gas.  No.  14,970; 
Vanderworker  v.  State,  13  Ark.  700;  State 
V.  Layman,  5  Harr.  (Del.)  510;  State  v. 
Black,  94  N.  C.  809 ;  People  v.  Weithoflf,  61 
Mich.  203,  47  Am.  Rep.  657,  16  N.  W. 
442;  Anderson  v.  State,  —  Tex.  App.  — , 
12  S.  W.  868.  See  also  14  Am.  &  Eng.  Enc 
Ijaw,  page  694,  and  cases  there  cited.  They 
are  such  under  our  statutes.  Under  §  5771 
of  Snyder's  Comp.  Laws  (Okla.),  their 
operation  may  be  enjoined;  they  may  be 
abated  as  provided  in  chapter  71  of  said 
laws;  and  under  §  2465  of  said  laws,  their 
operation  constitutes  a  misdemeanor,  and 
those  who  conduct  them  may  be  prosecuted 
criminally  and  have  inflicted  upon  them  the 
punishment  prescribed  by    §   2032." 

Counsel  for  plaintiffs  in  error  cite  State 
ex  rel.  West  v.  State  Capital  Co.  24  Okla. 
252,  103  Pac.  1021,  as  sustaining  their  con- 
tention. We  do  not  believe  that  case  is  in 
point.  It  is  not  contended  in  that  case, 
nor  could  it  be  with  any  show  of  reason, 
that  the  offense  sought  to  be  enjoined  con- 
stitutes a  public  nuisance.  The  offense 
there,  publishing  whisky  advertisements, 
was  an  ordinary  misdemeanor,  and  the 
court  very  properly  held:  "To  determine 
that  the  advertising  or  soliciting  the  sale  or 
purchase  of  intoxicating  liquors  to  be  made 
without  the  state  was  a  nuisance,  within 
the  purview  of  the  foregoing  statutes, 
would  be  tantamount  to  holding  that  every 
crime  was  a  nuisance,  and  unless  such  act 
constitutes  a  nuisance,  in  the  light  of  the 
case  of  Ex  parte  Allison,  48  Tex.  Crim.  Rep. 
634,  3  L.R.A.(N.S.)  622,  90  S.  W.  492,  13 
Ann.  Cas.  684,  cited  and  relied  upon  by 
counsel  for  the  state,  injunction  would  not 
be  a  proper  remedy." 

Finding  no  error  in  the  proceedings  of  the 
court  below,  its  judgment  is  affirmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  May  27, 
1913. 
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ALABAMA   SUPREME   COURT. 

HENRY  BROOM,  Appt., 

V. 

W.   H.   DOUGLASS   et   al. 

(  —  Ala.  —  ,  57  So.  8G0.) 

Coarts  ^  justice  of  the   peace  —  in- 
valid arrest  —  personal  liability. 

1.  A  justice  of  the  peace  is  not  personally 
liable  for  issuing  in  good  faith  a  warrant 
which  results  in  arrest,  upon  an  affidavit 
which  charges  merely  a  threatened  civil 
trespass,  for  which  a  warrant  of  arrest 
will  not  lie,  if  he  has  general  jurisdiction 
of  the  subject-matter  and  the  alMavit  was 
clearly  an  attempt  to  charge  a  threatened 
criminal  trespass,  so  that  his  judgment  as 
to  its  sufficiency  was  invoked. 

Same  —  exceeding  jarisdictlon  ^  lia- 
bility. 

2.  A  judge  of  limited  jurisdiction  is  not 


personally  liable  for  issuing  a  warrant  of 
arrest  which  he  had  no  authoritv  to  do,  in 
a  case  of  which  he  had  jurisdiction  of  the 
subject-matter,  if  someone  apparently  quali- 
fied to  do  so  appeared  before  him  and  made 
the  requisite  complaint,  stating  some  facts 
which  enter  into  and  may  under  some  con- 
ditions, or  in  co-operation  with  unstated 
facts,  constitute  a  criminal  offense,  or  stat- 
ing some  fact  or  facts  which  bear  general 
similitude  to  a  fact  or  facts  designated  by 
law  as  constituting  an  offense. 

Evidence  ^  burden  of  proof  —  absence 
of  good  faith. 

3.  One  seeking  to  hold  a  justice  of  the 
peace  personally  liable  for  issuing  a  war- 
rant for  his  arrest  without  jurisdiction  has 
the  burden  of  showing  absence  of  good  faith 
on  his  part. 

(May field,  J.,  dissents.) 

(February  16,  1912.) 


NotC'^IAability    of    judicial    o-fficer    to 
civil  action  for  acts  of  judicial  nature, 

L  Introductory,  164. 
II.  General  rules. 

a.  Judges  of  superior  courts. 

1.  When   acting   within   their 

jurisdiction,  165. 

2.  When  exceeding  their  juris- 

diction, 165. 

3.  When  acting  corruptly,  166. 

b.  Judges  of  inferior  courts. 

1.  When    acting   within    their 

jurisdiction,  166. 

2.  When  acting  without  juris- 

diction, 167. 

3.  When      acting      corruptly, 

169. 

c.  Modern   theory,    171. 

III.  Conclusiveness    of    determination    by 

judge   of  question  of  jurisdiction, 
171. 

IV.  Issuing  warrants,   attachments,   etc., 

172. 
V.  Errors  occurring  after  acquiring  ju- 
risdiction, 173. 
VI.  Committing  for  contempt,  175. 
VII.  Liability  in  accepting'  bonds,   175. 
VIII.  Coroners,  177. 

IX.  Miscellaneous,    177. 

I.  Introductory, 

This  note  is  supplemental  to  the  notes  to 
Austin  V.  Vrooman,  14  L.R.A.  138,  and 
Thompson  v.  Jackson,  27  L.R.A.  92. 

As  to  liability  of  a  consul  for  judicial 
acts,  etc.,  see  the  note  to  Wilcox  v.  Luco, 
45  L.  R.  A.  588. 

This  note  excludes  cases  as  to  the  re- 
covery of  fees  illegally  exacted;  the  liability 
of  a  judge  for  money  in  his  custody  or  con- 
trol; error  in  taking  acknowledgments;  also 
actions  under  statutes  providing  for  rem- 
edies against  judicial  officers  for  particular 
acts  of  omission. 

The  question  of  the  liability  of  those 
other  than  judicial  officers  whose  duties  are 
at  times  judicial  or  quasi  judicial,  such  as 
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tax  officers,'  election  officials,  police  com- 
missioners, road  boards,  etc.,  is  also  ex- 
cluded. 

It  is  generally  agreed  that  a  judge  of  a 
court  of  general  jurisdiction  is  not  civilly 
liable  for  his  judicial  acts,  where  he  had 
jurisdiction  of  the  subject-matter  and  of  the 
person,  whether  such  acts  be  erroneous  or 
corrupt,  even  if  he  "exceeded  his  jurisdic- 
tion ;*'  also  that  a  judge  of  an  inferior  court 
has  like  freedom  where  he  commits  an 
honest  error  while  acting  within  his  juris- 
diction. There  seems  also  to  be  general 
agreement  that  a  judge  of  a  superior  court 
who  acted  knowingly  without  any  jurisdic- 
tion at  all  would  be  civilly  liable  therefor, 
as  a  judge  of  an  inferior  court  undoubtedly 
would  be. 

Beyond  this,  the  formulation  of  general 
rules  is  difficult.  The  modern  cases  are 
breaking  down  the  distinction  between  the 
liability  of  judges  of  superior  and  inferior 
courts,  and  there  are  eminently  wise  obser- 
vations in  Bboom  v.  Douglass  on  the  sub- 
ject. The  weight  of  modern  opinion  would 
indicate  that  a  judge  of  an  inferior  court 
is  not  liable  even  for  corrupt  acts  done 
within  his  jurisdiction.  Probably  most 
courts  would  continue  to  hold  that  such  a 
judge  is  liable  for  acting  without  any  juris- 
diction at  all,  though  honestly.  There  seems 
to  be  a  tendency  in  the  modern  cases  to 
hold  that  an  inferior  judge  who  merely  ex- 
I  ceeds  his  jurisdiction  is  not  liable  if  he 
acted  honestly;  perhaps  in  some  jurisdic- 
tions the  same  might  be  held  even  if  the 
act  was  corrupt. 

A  precise  and  logical  arrangement  of  the 
cases,  if  not  impossible,  would  lead  to  con- 
fusion on  account  of  the  vexed  question  as 
to  how  an  act  done  without  jurisdiction  is 
to  be  distinguished  from  one  merely  in  ex- 
cess of  jurisdiction,  and  also  because  the 
dangerous,  if  attractive,  custom  of  disposing 
of  a  cas^  by  stating  that  the  act  in  ques- 
tion was  "ministerial,"  with  its  consequent 
difference  of  opinion  in  definition,  would 
require  the  separation  of  the  "ministerial** 


1912.  fiftOOM  V. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Morgan  County 
in  defendants*  favor  in  an  action  brought 
to  recover  damages  for  false  imprisonment. 
.\ifirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kyle  &  Hutson,  for  appellant: 

If  Douglass  as  justice  of  the  peace  had 
jurisdiction  of  the  case  against  plaintiff, 
then  his  acts  in  the  premises  would  be 
judicial,  and  he  and  his  bondsman  would 
not  be  liable  for  any  errors  of  jud^^ment 
committed  by  him;  and  this  is  true,  even 
though  he  acted  with  malice,  revenge,  or 
other  improper  motive. 

Woodruff  V.  Stewart,  63  Ala.  206;  Cole- 
man V.  Roberts,  113  Ala.  323,  38  L.R.A.  84, 
59  Am.  St.  Rep.  Ill,  21  So.  449;  19  Cyc. 
333,  and  note. 

But  the  converse  is  also  true.  That  is, 
if  Douglass   acted  without  jurisdiction   as 
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justice  of  the  peace  in  issuing  the  warrart, 
he  and  his  bondsman  are  liable. 

Sasnett  v.  Weathers,  21  Ala.  674;  Withers 
v.  Coyles,  36  Ala.  328;  19  Cyc.  336,  and 
note  29;  Tryon  v.  Pingree,  67  Am.  St.  Rep. 
424,  note;  Duckworth  v.  Johnston,  7  Ala. 
581;  Howard  v.  State,  121  Ala.  22,  26  So. 
1000,  11  Am.  Crim.  Rep.  664;  Brown  v. 
State,  109  Ala.  87,  20  So.  103. 

Douglass,  in  issuing  the  warrant  on  the 
affidavit  made  against  plaintiff,  did  not  ac- 
quire jurisdiction  of  the  offense  charged. 

Lamar  v.  Gunter,  39  Ala.  334;  Woodruff 
V.  Stewart,  63  Ala.  211;  Drake  v.  State,  68 
Ala.  612,  4  Am.  Crim.  Rep.  320;  Two  Rivers 
Mfg.  Co.  V.  Beyer,  17  Am.  St.  Rep.  143,  note; 
Wright  V.  Hazen,  24  Vt.  143;  Vaughn  v. 
Congdon,  56  Vt.  Ill,  48  Am.  Rep.  760; 
Xoles  V.  State,  24  Ala.  696. 

The  affidavit  does  not  charge  that  plain- 


cases,  to  the  further  confusion  of  the  entire 
treatment. 


II,  Qcneral  rules, 

a.  Judges  of  superior  courts, 

i.  Wfien  acting  within  their  jurisdiC' 

tion, 

■ 

Judges  of  the  superior  courts  of  general 
jurisdiction  are  not  subject  to  action  on 
account  of  matters  done  by  them  within 
their  jurisdiction.  OX])onnelI  v.  Mason,  65 
C.  C.  A.  641,  132  Fed.  245,  affirming  127 
Fed.  435;  United  States  use  of  Kinney  v. 
BeU,  68  C.  C.  A.  144,  136  Fed.  336;  Childs 
V.  Voris,  6  Ohio  S.  &  C.  P.  Dec.  76  (libel  in 
judicial  opinion) ;  Hollon  v.  Lilly,  100  Ky. 
553,  38  S.  W.  878  (committing  on  failure  to 
answer  question  put  by  grand  jury)  ;  Phil- 
brook  T.  Kewman,  85  Fed.  139  (disbarring 
attorney  apparently,  case  obscurely  re- 
ported);  Willis  V.  Linn,  148  Ky.  841,  148 
S.  W.  11. 

In  Hill  V.  Morgan,  9  Idaho,  777,  76  Pac. 
766,  where  a  judge,  having  declined  to  hear 
a  case,  was  compelled  by  mandamus  to  hear 
it,  and  the  costs  of.  the  mandamus  were 
taxed  against  him,  the  court  directed  that 
the  defendant  in  the  original  action  should 
pay  these  costs. 

In  State  ex  rel.  Evans  v.  Broaddus,  246 
Mo.  123,  149  S.  W.  473,  where,  upon  a 
certiorari,  the  judgment  of  the  lower  court 
on  a  mandamus  was  quashed,  as  it  had  no 
jurisdiction,  the  relator  was  adjudged  to  pay 
the  costs,  as  judges  should  not  be  mulcted 
in  costs  or  otherwise  because  of  judgments 
rendered  by  them. 

In  English  v.  Ralston,  112  Fed.  272,  it 
was  held  that  an  allegation  in  an  action 
against  the  judge  of  a  court  of  record,  that 
he  prevented  the  plaintiff  from  getting  a 
certified  copy  of  the  records  of  the  court 
is  not  actionable,  as  a  prohibition  of  the 
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issuance  of  such  copy  would  be  a  judicial 
act;  nor  would  the  allegation  that  such  a 
judge  took  the  papers  into  his  own  private 
custody  be  actionable,  or  show  any  cause 
of  action. 

j9.  When  exceeding  their  jurisdiction. 

Where  judges  of  superior  courts  have 
jurisdiction  of  the  person  and  the  subject- 
matter,  they  are  not  liable  for  exceeding 
their  jurisdiction.  Terry  v.  Wright,  9  CDolo. 
App.  11,  47  Pac.  906;  Nienaber  v.  Tarvin, 
7  Ohio  N.  P.  110,  9  Ohio  S.  &  C.  P.  Dec.  661. 

In  Nienaber  v.  Tarvin,  supra,  where  city 
councilmen  were  subject  to  indictment  if 
they  did  not  keep  the  court  room  and  offices 
in  proper  condition,  and  the  judge  ordered 
them  to  buy  furniture,  etc.,  and  committed 
them  for  contempt  in  not  so  doing,  it  was 
held  that,  while  the  commitment  was  error, 
yet  as  the  grand  jury  was  a  part  of  the 
court  subject  to  its  control,  the  judge  had 
jurisdiction  of  the  subject-matter,  and 
though  he  had  exceeded  his  jurisdiction,  he 
was  not  liable  to  an  action  by  the  coimcil- 
men. 

In  Taylor  v.  Goodrich,  26  Tex.  Civ.  App. 
109,  40  S.  W.  616,  the  court  answered  in  the 
negative  the  following  question:  "Whether 
a  judge  of  the  district  court,  when  in  the 
exercise  of  its  general  jurisdiction  over  the 
subjects  of  contempts,  and  oyer  the  person 
of  one  who  has  been  brought  before  him  on 
such  a  charge,  may  be  held  liable  in  dam- 
ages to  the  one  it  has  punished  when  as  a 
fact  he  was  not  guilty  of  the  contempt,  or 
when  the  alleged  contemptuous  conduct  was 
not  in  law  a  contempt  of  court.  In  other 
words,  if  such  general  jurisdiction  of  the 
court  exists  concerning  the  subject  and  per- 
son dealt  with,  may  it,  for  exercising  such 
jurisdiction,  be  held  civilly  liable  for  the 
errors  it  has  committed,  or  may  it  be  held 
liable  for  asserting  its  jurisdiction  in  a  case 
where,  by  reason  of  its  peculiar  facts  and 
the  law  as  applied  thereto,  it  should  not 
have  done  so?" 


166 


ALABAMA  SUPREME  COURT. 


Feb., 


tiff  had  committed,  or  had  threatened  to 
commit,  a  criminal  offense,  and  it  is  void. 

Noles  V.  State,  24  Ala.  696;  Duckworth 
V.  Johnston,  7  Ala.  578;  Johnson  v.  State, 
82  Ala.  29,  2  So.  466. 

Nothing  can  he  founded  on  an  act  or 
transaction  that  is  absolutely  void. 

28  Am.  &  Eng.  Enc.  Law,  474;  Stafford 
V.  Gallops,  123  N.  C.  19,  68  Am.  St.  Rep. 
816,  31  S.  E.  265;  1  Freeman,  Judgm.  4th 
ed.  117;  Black,  Judgm.  170. 

While  technical  accuracy  is  not  required 
in  proceedings  before  justices  of  the  peace, 
yet  the  charge  should  either  designate  the 
offense  by  name,  or  so  describe  it  as,  in 
common  parlance,  it  will  be  known. 

Brazleton  v.  State,  66  Ala.  96;  Rhodes  v. 
King,  62  Ala.  274. 


Messrs.  Wert  &  liynne  and  Callahan  & 
Harris  for  appellees. 

Somervllle,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  sued  appellee  in  trespass  for  a 
false  imprisonment,  done  under  color  of 
appellee's  official  authority  as  a  justice  of 
the  peace. 

Defendant's  plea  No.  2  set  up  an  alleged 
justification,  and  showed  that  one  Johnson 
appeared  before  him  (defendant)  while  he 
was  acting  as  justice  of  the  peace,  and  made 
affidavit  "that  Henry  Broom  (the  plaintiff 
here)  has  threatened  to  trespass  upon  and 
occupy  a  certain  parcel  of  land  situated  in 
this  county,  and  known  as  the  Dick  Mitchell 
or  Dick  Bouldin  place,  which  affiant  has  the 


8.  When  acting  corruptly. 

A  judge  of  a  superior  court  is  not  liable 
for  his  judicial  action  where  he  had  juris- 
diction, although  he  acted  corruptly.  Root 
V.  Rose,  6  N.  D.  576,  72  N.  W.  1022;  Ander- 
son V.  Gorrie  [1895]  1  Q.  B.  668,  14  Reports, 
79,  71  L.  T.  N.  S.  382;  Webb  v.  Fisher,  109 
Tenn.  701,  60  L.  R.  A.  791,  97  Am.  St.  Rep. 
863,  72  S.  W.  110  (disbarring  an  attorney); 
Kruegel  v.  Cobb,  —  Tex.  Civ.  App.  — ,  124 
S.  W.  423  (directing  a  verdict) ;  Kruegel  v. 
Murphy,  —  Tex.  Civ.  App.  — ,  126  S.  W. 
343;  Wyatt  v.  Arnot,  7  Cal.  App.  221,  94 
Pac.  86  (omitting  to  decide  case) ;  Casser- 
leigh  V.  Malone,  50  Colo.  597,  115  Pac.  520 
(duress)  ;  Taylor  v.  Goodrich,  25  Tex.  Civ. 
App.  109,  40  S.  W.  615. 

In  MacBride  v.  Gould,  3  Ohio  N.  P.  N.  S. 
469,  16  Ohio  S.  &  C.  P.  Dec.  241,  it  was  held 
that  a  judge  of  common  pleas  was  not  lia- 
ble to  a  civil  action  for  acts  done  when  he 
had  jurisdiction  of  the  subject-matter  and 
of  the  party,  and  if  the  jurisdiction  de-  | 
pended  upon  residence,  he  had  a  right  to 
try  the  question  of  residence  as  a  prelim- 
inary question,  and  allegation  of  corruption 
did  not  alter  the  rule. 

In  Harrison  v.  Redden,  53  Kan.  265,  36 
Pac.  325,  an  action  against  a  judge  alleging 
that  he  advised  the  plaintiff's  husband  to 
move  from  the  county  and  avoid  service  of 
summons  for  divorce  and  alimony,  he  having 
property,  the  court  said:  "We  think,  upon 
full  consideration,  that  the  plaintiff  cannot 
recover.  If  the  action  were  against  the 
defendant  in  his  official  position  as  judge 
(which  we  do  not  think  it  was),  then  there 
could  be  no  recovery,  because  a  judicial 
officer  is  not  liable  in  a  civil  action  for  any 

1'udicial  act  done  in  his  jurisdiction.  .  .  . 
f  we  consider  that  the  defendant  is  charged 
as  a  private  person  only,  then  there  can  be 
no  recovery,  because  of  the  uncertainty  of 
the  plaintiff's  damage,  the  injury  complained 
of  being  too  remote,  indefinite,  and  con- 
tingent." 

The  same  rule  applies  where  such  judge 
exceeded  his  jurisdiction,  if  he  had  jurisdic- 
tion   of    the    subject-matter    and    of    the 
person. 
44  L.R.A.(N.S.) 


In  Nienaber  v.  Tarvin,  supra,  a  suit 
against  a  Kentucky  judge,  the  cow*t  stated 
that  it  would  follow  the  rule  of  Bradley 
y.  Fisher,  13  Wall.  336,  20  L.  ed.  646,  that 
judges  of  courts  of  superior  jurisdiction 
are  not  liable  for  exceeding  their  jurisdic- 
tion, although  from  corrupt  motive  or  mal- 
ice, and  not  the  contrary  rule  of  Kentucky 
(not  citing  the  Kentucky  authorities). 

There  are  intimations  in  some  of  the 
Kentucky  decisions  that  a  judge  acting 
maliciously  or  corruptly  within  the  limits 
of  his  jurisdiction  might  not  be  protected. 
See  Hollon  v.  Lilly,  100  Ky.  653,  38  S.  W. 
878,  quoted  in  Willis  v.  Linn,  148  Ky.  841, 
148  S.  W.  11.  But  in  Pepper  v.  Mayes,  81 
Ky.  673,  the  court  indicated  its  view  that 
even  a  justice  of  the  peace  acting  within 
his  jurisdiction  would  not  be  liable  in  a 
civil  action  for  acting  corruptly.  This  is 
now  sustained  by  McBurme  v.  Sullivan, 
post,  186.  And  it  was  definitely  held  in 
Dixon  V.  Cooper,  109  Ky.  29,  58  S.  W.  437, 
that  a  complaint  against  a  justice  of  the 
peace  having  jurisdiction  of  the  subject- 
matter  and  of  the  person,  alleging  a  mali- 
cious arrest  and  conviction,  on  the' ground 
that  the  offense  charged  in  the  warrant  was 
not  any  offense,  was  demurrable. 

b.  Judges  of  inferior  courts, 

1.  When  acting  within  their  jurisdic* 

tion, 

A  justice  of  the  peace  or  other  judge  of 
an  inferior  court  is  not  liable  for  his  acts 
done  with  jurisdiction  of  the  person  and  of 
the  subject-matter.  Coleman  v.  Roberts, 
113  Ala.  323,  36  L.R.A.  84,  59  Am.  St.  Rep. 
Ill,  21  So.  449  (punishing  contempt  com- 
mitted in  his  presence) ;  Early  v.  Fitzpat- 
rick,  161  Ala.  171,  135  Am.  St.  Rep.  123, 
49  So.  686  (committing  for  contempt, 
though  his  act  be  erroneous  and  corrupt) ; 
King  V.  Sawyer,  1  Ala.  App.  439,  55  So.  320 
(failure  to  approve  appeal  bond) ;  Mcin- 
tosh V.  Bullard.  95  Ark.  227,  129  S.  W.  85; 
Lund  V.  Hennessey,  67  111.  App.  233:  Kraft 
V.  Porter,  76  111.  App.  328  (contempt  com- 
mitted in  his  presence);  Reeves  v.  Stewart, 
post,  185 ;     Robertson  v.  Hale,  68  N.  H.  538, 
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past  two  or  three  years  been  in  possession 
under  claim  of  ownership;"  that  on  this 
affidavit  the  justice  issued  a  warrant  of 
arrest  for  said  Broom;  that  Broom  was 
arrested  on  this  warrant  and  brought  before 
the  justice;  that,  on  the  hearing  of  the 
cause,  the  justice  adjudged  that  said  Broom 
should  be  committed  to  the  county  jail  for 
twelve  months,  unless  he  gave  a  bond  to 
keep  the  peace;  and  that,  in  doing  these 
things,  he  (defendant)  was  acting  judicially. 
Plaintiff  demurred  to  this  plea  on  the 
grounds  substantially  (1)  that  the  affidavit 
conferred  on  the  justice  no  jurisdiction  to 
issue  the  warrant;  and  (2)  that  the  affida- 
vit did  not  charge  that  any  criminal  offense 
had   been   committed   or    threatened.      The 


trial  court  overruled  the  demurrer,  and  this 
action  is  assigned  as  error. 

Conceding,  as  we  must,  that  the  affidavit 
shown  did  not  charge  that  Broom  had  threat- 
ened, or  was  about  to  commit,  "an  offense 
on  the  person  or  property  of  another,"  the 
threat  shown  being,  if  executed,  only  a  civil 
wrong,  and  that  the  warrant  of  arrest  was 
for  this  reason  void,  the  question  to  be  de- 
termined is:  Is  a  judge  of  inferior  and 
limited  jurisdiction  liable  in  trespass  wlien, 
acting  within  his  general  jurisdiction  of  the 
subject-matter,  but  without  conformity  to 
the  preliminary  requirements  which  alone 
give  him  jurisdiction  of  the  person  and  au- 
thorize him  to  proceed  to  exercise  his  gen- 
eral jurisdiction  in  the  particular  case,  he 
issues  process   actually   void,  under   which 


44  Atl.  695  (attaching  for  contempt  a  wit- 
ness who  neglected  to  come  in  and  sign  his 
deposition) ;  Brunner  v.  Downs,  43  N.  Y. 
R.  R.  824,  17  N.  Y.  Supp.  633  (errors  in  ad- 
mitting and  rejecting  evidence) ;  Bowman 
v.  Seaman,  152  App.  Div.  690,  137  N.  Y. 
Supp.  568  (committing  for  contempt) ; 
Scott  V.  Fishblate,  117  N.  C.  265,  30  L.RA. 
696,  23  S.  E.  436  (contempt);  Hanna  v. 
Slevin,  8  Pa.  Super.  Ct.  509  (refusing  to 
hear  all  a  party's  witnesses;  obiter)  ;  Law 
V.  Llewellyn  [1906]  1  K.  B.  487,  76  L.  J. 
K.  B.  N.  S.  320,  70  J.  P.  220,  64  Week.  Rep. 
368,  94  L.  T.  N.  S.  359  (making  defamatory 
comments  against  the  prosecutor  on  his 
withdrawal  of  a  criminal  charge). 

A  justice  of  the  peace  is  not  liable  for 
refusing  a  change  of  venue,  for  in  so  doing 
he  does  not  act  ministerially,  although  it  is 
the  law  that  when  the  petition  for  a  change 
of  venue  conforms  to  the  requirements  of 
the  statute,  the  application  must  be  grant- 
ed, for  the  justice  must  judicially  determine 
whether  or  not  the  petition  so  conforms. 
People  V.  Suhre,  97  111.  App.  231. 

In  Ji^nston  v.  Moorman,  80  Va.  131, 
where  the  mayor  of  a  city,  who  was  ew  of- 
ficio a  justice  of  the  peace,  in  order  to  pre- 
serve the  peace,  and  to  prevent  and  to  stop 
interference  with  an  officr  in  his  duty,  or- 
dered the  officer  to  take  a  man  to  jail,  it 
was  held  that  the  mayor  acted  judicially, 
and  that  he  was  not  subject  to  a  civil  ac- 
tion for  what  he  did. 

In  Robertson  v.  Hale,  68  X.  H.  638,  44 
Atl.  695,  the  court  said:  "It  is  a  general 
rule  that  courts  and  judges  are  not  liable 
in  civil  actions  for  their  judicial  acts  with- 
in the  scope  of  their  jurisdiction,  and  this 
protection  extends  to  magistrates  exercis- 
ing an  inferior  and  limited  jurisdiction,  as 
justices  of  the  peace.  For  the  purpose  of 
securing  a  fearless  and  impartial  adminis- 
tration of  justice,  the  law  exempts  all  ju- 
dicial officers,  from  the  highest  to  the  low- 
est, from  civil  liability  in  the  performance 
of  their  judicial  duties  within  their  juris- 
diction; and,  to  guard  against  an  oppres- 
sive abuse  of  legal  authority,  makes  them 
liable  to  impeachment  or  indictment  for 
official  misconduct." 
44  L.R^.(N.8.) 


In  Lund  v.  Hennessey,  67  El.  App.  233, 
the  court  said:  ''Ko  judicial  person,  whether 
a  chancellor  sitting  in  a  court  of  equity,  a 
judge  of  a  common-law  court  of  record,  a 
justice  of  the  peace,  or  other  inferior  magis- 
trate, member  of  a  court-martial,  or  juror, 
who  is  a  part  of  the  court,  is,  for  any  iu- 
dicial  act  within  his  jurisdiction,  however 
erroneous  or  mistaken,  answerable  in  a 
civil  suit  to  a  party  aggrieved.  .  .  .  The 
only  distinction  in  this  respect  between 
judges  of  courts  of  superior  and  inferior 
jurisdiction  is  that,  in  the  case  of  the  lat- 
ter, the  jurisdiction  must  be  made  to  ap- 
pear. In  the  present  case  it  appears  that 
the  justice  of  the  peace  had  jurisdiction 
over  the  subject-matter,  and  also  as  to  the 
person  concerning  whom  he  acted."  (Quoted 
in  part  in  People  v.  Suhre,  supra.) 

2,  When  acting  without  jurisdiction, 

A  judge  of  a  court  of  limited  jurisdiction 
is  liable  for  his  acts  done  wholly  without 
jurisdiction.  Labelle  v.  McMillan,  34  N.  B. 
488  (justice  of  the  peace).  See  McCarg  v. 
Burr,  186  N.  Y.  467,  79  N.  E.  715,  infra, 
III. 

Thus,  it  has  been  held  that  there  was  li- 
ability to  an  action  in  the  case  of  a 

— ^justice  without  power  to  require  bond 
for  the  appearance  of  a  witness,  committing 
a  witness  for  failure  to  file  bond.  Bates  v. 
Kitchel,  160  Mich.  402,  125  N.  W.  684; 

— town  clerk  assuming  to  act  as  justice 
in  issuing  a  warrant,  after  the  statute  per- 
mitting him  to  act  as  justice  had  been  re- 
pealed. Cleveland  v.  Emerson,  —  Ind.  App. 
— ,  99  N.  E.  796; 

— justice  issuing  warrant  on  a  complaint 
made  by  an  "agent"  of  a  society,  where  the 
statute  authorized  it  in  case  of  an  "officer" 
of  the  society.  Goodell  v.  Tower,  77  Vt. 
61,  107  Am.  St.  Rep.  745,  58  Atl.  790; 

— justice  entering  judgment  against  de- 
fendant without  service  or  appearance. 
Earl  v.  Brewer,  20  Misc.  437,  46  N.  Y.  Supp. 
527; 

— ^police  judge  issuing  mittimus  for  com- 
mitment upon  a  telegram,  though  acting 
on  advice  of  city  attorney.    Glazar  v.  Hub- 
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such  person  is  unlawfully  taken  and  re- 
strained of  his  liberty?  The  answer,  we 
think,  will  depend  upon  a  consideration  to 
be   stated  hereafter. 

The  general  question  above  mooted  has 
been  the  subject  of  much  discussion  by 
courts  and  text  writers,  and  the  books  ex- 
hibit great  diversity  of  opinion  as  to  its 
proper  solution.  It  involves  and  draws 
into  sharp  conflict  two  fundamental  and 
equally  cherished  principles  of  our  legal 
system, — the  inviolability  of  personal  liberty, 
except  under  the  strictest  forms  of  law,  on 
the  one  hand,  and  the  dignity  and  inde- 
pendence of  the  judiciary,  on  the  other.  It 
is  complicated,  also,  by  much  confusion 
of  thought  with  respect  to  the  theory  of 
jurisdiction  in  its  twofold  aspect  of  subject- 
matter  and  person. 


We  need  hardly  say  that  the  question  is 
not  merely  whether  the  injurious  process  is 
irregular  or  utterly  void,  but,  primarily,  it 
is  wliether,  on  principles  of  sound  public 
policy,  the  judge  should  be  held  liable  for 
his  action  as  a  judge.  Whether  or  not  an 
executive  officer  would  be  liable  for  the  eve- 
cution  of  the  process  is  an  altogether  differ- 
ent question,  and  is  unaffected  by  the  de- 
cisive considerations  of  policy  here  involved. 

These  considerations  have  been  so  often 
and  so  well  stated  that  anything  more  than 
a  brief  recapitulation  of  settled  conclusions 
is  now  unnecessary. 

We  deduce  from  approved  authorities  the 
following  principles  as  pertinent  to  the 
present  case: 

(1)  The  judge  of  a  court  of  superior  or 
general  jurisdiction   is   not  liable  for  any 


bard,  102  Ky.  68,  39  L.R.A.  210,  80  Am.  St. 
Rep.  340,  42  S.  W.  1114; 

— justice  issuing  warrant  of  attachment 
without  statutory  prerequisites  of  affidavit 
or  bond.  Earp  v.  Stephens,  1  Ala.  App.  447 ; 
65  So.  266;  Blincoe  v.  Head,  103  Ky.  106, 
44  S.  W.  374; 

— justice  issuing  attachment  without  an 
undertaking.  Head  v.  Levy,  62  Neb.  466, 
72  N.  W.  683; 

— city  magistrate  issuing  a  warrant  in  a 
felony  case  on  a  complaint  made  on  infor- 
mation showing  on  its  face  that  the  infor- 
mation was  hearsay.  McKelvey  v.  Marsh, 
63  App.  Div.  396,  71  N.  Y.  Supp.  541; 

— justice  issuing  warrant  in  a  felony  case 
without  a  sworn  information.  McGuiness 
v.  Dafoe,  23  Ont.  App.  Rep.  704; 

— burgess  issuing  a  warrant  of  arrest  for 
violation  of  ordinance  without  any  infor- 
mation, as  required  by  the  Constitution 
and  statute.  Kossouf  v.  Knarr,  206  Pa.  146, 
65  Atl.  854; 

— justice  issuing  a  warrant  of  arrest 
when  the  complaint  charges  an  act  not  a 
crime,  to  wit,  the  retention  of  money  paid 
by  mistake.  De  Courcey  v.  Cox,  94  Cal. 
665,  30  Pac.  95. 

In  Maher  v.  Potter,  112  N.  Y.  Supp.  102, 
the  court  said  and  held:  "It  is  well  settled 
that  when  a  magistrate,  such  as  a  justice 
of  the  peace,  having  criminal  jurisdiction 
as  provided  by  statute,  upon  a  complaint 
or  information  not  alleging  facts  sufncient 
to  constitute  a  crime  which  he  has  juris- 
diction to  try,  or  to  investigate  and  hold 
thereon  for  the  action  of  the  grand  jury, 
assumes  jurisdiction  of  the  person  com- 
plained of  or  informed  against,  and  pro- 
ceeds on  such  complaint  or  information  to 
deprive  such  person  of  his  liberty  for  pur- 
pose of  trial  or  examination,  or  otherwise, 
the  magistrate  acts  entirely  without  legal 
authority  or  jurisdiction,  and  becomes  liable 
to  an  action  of  false  imprisonment  on  the 
part  of  the  person  so  restrained," 

In  Grohmann  v.  Kirschman,  168  Pa.  189, 
32  Atl.  32,  it  was  held  in  the  lower  courts 
that  an  alderman  was  liable  to  an  action 
for  false  imprisonment,  bv  reason  of  the 
44  L.R.A.(N.S.) 


want  of  jurisdictional  facts  to  support  the 
original  arrest,  and  also  for  refusing  to  ac- 
cept bail  for  a  bailable  offense;  but  the 
case  was  reversed  in  the  supreme  court  on 
another  ground. 

So  the  sureties  on  the  official  bond  of  a 
mayor  have  been  held  liable  for  his  act  in 
causing  a  person's  arrest  without  a  war- 
rant, and  trying,  convicting,  and  sentenc- 
ing him  for  an  offense  not  made  punishable 
by  the  ordinances  of  the  city  under  author- 
ity of  which  he  claimed  to  act.  State  use 
of  McLaurin  v.  McDaniel,  78  Miss.  1,  50 
L.RwA..  118,  84  Am.  St.  Rep.  618,  27  So.  994. 

In  Thompson  v.  Jackson,  93  Iowa,  376, 
27  L.R.A.  92,  61  N.  W.  1004,  where  the 
statute  provided  that  suits  might  be 
brought  in  the  township  where  the  plain- 
tiff or  defendant  resided,  and  the  plaintiff 
was  a  nonresident  of  the  state  and  the  de- 
fendant was  served  in  his  own  town,  which 
was  other  than  that  of  the  justice,  the 
court  held  that  the  justice  was  not  liable 
if  he  acted  in  good  faith  in  holding  that 
the  process  served  gave  his  court  jurisdic- 
tion of  the  person  of  the  defendant,  and 
declined  to  admit  of  any  distinction  be- 
tween a  justice  of  the  peace  and  the  judge 
of  a  court  of  general  jurisdiction.  See  the 
comment  upon  this  case  in  the  note  in  27 
L.R.A.  92. 

In  Kessler  v.  Hoffman,  9  Pa.  Dist.  R.  365, 
it  was  held  where  a  burgess  issued  a  war- 
rant upon  an  oral  aiHrmation  which  was 
not  the  probable  cause  required  by  the  Con- 
stitution, he  was  liable  for  false  imprison- 
ment provided  the  jury  could  find  malice, 
otherwise  not,  although  malice  might  be 
inferred  from  want  of  probable  cause. 

In  Texas  it  seems  to  be  the  general  rule 
that  a  justice  or  judge  of  an  inferior  court, 
to  be  liable  for  acting  beyond  his  jurisdic- 
tion, must  knowingly  so  act;  but  possibly 
this  knowledge  might  be  assumed  in  case  of 
an  absolute  absence  of  jurisdiction,  as,  for 
example,  issuing  a  warrant  without  any 
statutory  information.  In  Anderson  v. 
Roberts,  —  Tex.  Civ.  App.  — ,  35  S.  W. 
416,  where  it  was  claimed  that  upon 
a  citation  on  a  note  only,  a  justice  fore- 
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judicial  act  in  excess  of  his  jurisdiction, 
which  involves  a  present  or  previous  affirm- 
ative decision  of  the  fact  of  his  jurisdic- 
t*on,  even  though  such  decision  i  ..holly 
erroneous,  provided  there  is  not  a  clear 
absence  of  all  jurisdiction.  Biisteed  v. 
Parsons,  54  Ala.  393,  25  Am.  Hep.  688; 
Uradley  v.  Fisher,  13  Wall.  335,  20  L.  ed. 
i>46  (leading  case);  Yates  v.  Lansing,  9 
Johns.  395,  6  Am.  Dec.  290;  Lange  v.  Bene- 
aiet,  73  X.  Y.  12,  29  Am.  Rep.  80. 

(2)  The  fact  that  such  judge  acts  mali- 
ciously or  corruptly  in  such  cases  does  not 
render  him  liable.  Busteed  v.  Parsons 
and  Bradley  v.  Fisher,  supra;  19  Cyc.  333; 
note  to  Lacey  v.  Hendricks,  137  Am.  St. 
Rep.  47. 

(3)  A  fortiori,  the  judge  of  a  court  of 
inferior  or  limited  jurisdiction  is  liable  when 


he  acts  without  a  general  jurisdiction  of  the 
subjoct-mattcr,  even  though  his  act  involves 
his  decision,  made  in  perfect  good  faith,  that 
he  has  such  jurisdiction. 

(4)  When  such  judge  acts  fully  within 
his  jurisdiction,  t.  e.,  when  he  has  jurisdic- 
tion of  the  subject-matter,  and  has  also  ac- 
quired jurisdiction  of  the  person  in  the 
particular  case,  he  is  not  liable,  though  ho 
act  both  maliciously  and  corruptly.  Irion 
V.  Lewis,  66  Ala.  190;  Heard  v.  Harris,  68 
Ala.  43;  Coleman  v.  Roberts,  113  Ala.  323, 
30  L.R.A.  84,  59  Am.  St.  Rep.  Ill,  21  So. 
449;  Woodruff  v.  Stewart,  63  Ala.  206; 
Lacey  v.  Hendricks,  164  Ala.  280,  137  Am. 
St.  Rep.  46,  51  So.  157. 

(5)  When  such  judge  acts  judicially  with 
lespect  to  a  subject-matter  of  whicli  he 
has  a  general  jurisdiction,  but  in  the  partic- 


closed  a  mortgage  where  there  was  none, 
while  the  court  stated  that  the  matter  was 
for  the  justice's  determination,  it  stated 
also  that  it  must  appear  that  he  knowingly 
acted  without  jurisdiction,  and  said:  ''It  is 
only  when  such  officer's  acts  are  not  ju- 
dicial, but  purely  unofficial  and  wrongful, 
that  he  can  be  held  civilly  liable." 

So,  a  complaint  against  a  justice  for  ren- 
dering judgment  by  default  in  an  action  of 
forcible  entry  and  detainer  was  held  good 
on  demurrer,  it  alleging  that  the  justice 
knew  that  the  judgment  was  void.  Stacks 
V.  Simmons,  —  Tex.  Civ.  App.  — ,  58  S.  W. 
958. 

In  McVea  v.  Walker,  11  Tex.  Civ.  App. 
46,  31  S.  W.  839,  where  the  justice  was  held 
liable  because  he  sat  in  a  case  in  which  he 
was  prohibited  by  statute  from  sitting,  as 
his  nephew  was  one  of  the  parties,  the  legal 
error  was  expressly  pointed  out  to  him  on 
a  motion  for  a  new  trial. 

— malice  unnecessary. 

A  judge  of  a  court  of  inferior  jurisdic- 
tion is  liable  for  his  acts  done  wholly  with- 
out jurisdiction,  irrespective  of  malice  or 
corruption.  Quinn  v.  Pratt  [1908]  2  1.  R. 
69,  holding  that  justices  of  the  peace  were 
liable  foi  damages  on  account  of  an  order 
made  by  them  in  a  civil  action  in  which 
they  had  no  jurisdiction,  without  any  al- 
legation of  malice  or  want  of  reasonable 
or  probable  cause. 

In  Policy  V,  Fordham,  20  Times  L.  R.  639, 
68  J.  V^  504,  91  L.  T.  N.  S.  525,  where  it 
was  clear  on  the  face  of  the  summons  that 
the  justice  had  no  jurisdiction  and  he  issued 
a  warrant,  it  was  held  that  he  was  liable  in 
an  action  under  a  statute  providing  •  that 
"for  any  act  done  by  a  justice  of  the  peace 
in  a  matter  in  which  by  law  he  has  not 
jurisdiction,  or  in  which  he  shall  have  ex- 
ceeded his  jurisdiction,  any  person  injured 
thereby,  or  by  any  act  done  under  any 
conviction  or  order  made  or  warrant  issued 
by  such  justice  in  any  such  matter,  may 
maintain  an  action  against  such  justice  in 
the  same  form  and  in  the  same  case  as  ho. 
might  have  done  before  the  passing  of  this 
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act,  without  making  any  allegation  in  his 
declaration  that  the  act  complained  of  was 
done  maliciously  and  without  reasonable 
and  probable  cause."  Alverstone,  Ch.  J., 
said:  "The  distinction  which  the  legislature 
had  drawn  between  an  action  brought  for 
damages  for  an  act  done  within  the  juris- 
diction of  the  magistrate,  and  an  action  for 
an  act  done  outside  the  jurisdiction  of  a 
magistrate,  was  very  marked.  In  the  for- 
mer action  it  was  necessary  that  the  plain- 
tiff should  allege  that  the  act  was  done 
maliciously  and  without  reasonable  and 
probable  cause,  whereas  in  the  latter  action 
it  was  not  necessary  that  the  plaintiff 
should  make  these  allegations." 

3,  When  ticting  corruptly. 

It  has  been  held  that  a  justice  of  the 
peace  having  jurisdiction  is  not  liable  al- 
though his  actions  be  erroneous  or  corrupt. 
Early  v.  Fitzpatrick,  161  Ala.  171,  135  Am. 
St.  Rep.  123,  49  So.  686;  Scott  v.  Fishblate, 
117  N.  C.  265,  30  L.R.A.  696,  23  S.^E.  436; 
Gordon  v.  District  Ct.  —  Nev.  — ,  131  Pac. 
134;  Dixon  v.  Cooper,  109  Ky.  29,  68  S.  W. 
437;  McBurnie  v.  Sullivan,  post,  — .  Com- 
pare the  intimation  in  the  earlier  case  of 
Hagerman  v.  Sutherland,  16  Ky.  L.  Rep. 
301,  27  S.  W.  982. 

In  Curnow  v.  Kessler,  110  Mich.  10,  67 
N.  W.  982,  where  an  action  was  brought 
against  a  justice  of  the  peace  for  false  im- 
prisonment and  malicious  prosecution,  the 
court  said:  "The  justice,  having  obtained 
jurisdiction  of  the  subject-matter,  the  rule 
is  well  settled  that  no  action  can  be  sus- 
tained against  him  for  the  recovery  of  dam- 
ages by  one  claiming  to  have  been  inju- 
riously affected  by  his  judicial  action.  It  is 
indispensable  to  the  administration  of  jus- 
tice that  a  judge  or  other  judicial  officer 
who  acts  within  the  scope  of  his  jurisdic- 
tion may  act  freely,  without  any  fear  of 
being  held  responsible  in  a  civil  action,  or 
having  his  motives  brought  in  question  by 
one  injuriously  affected  by  his  judgments. 
This  immunity  is  uniformly  held  not  to  be 
affected  bv  the  motives  with  which  it  is 
alleged    that    the   judicial    officer    has   per- 
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ular  case  he  has  acquired  no  jurisdiction  of 
the  person  affected,  he  is  not  liable  if  t'le 
act  involves  his  present  or  previous  affirma- 
tive decision  that  he  has  jurisdiction  of 
snch  person  and  authority  to  proceed  in  the 
particular  case,  provided  (1)  a  colorable 
case  has  been  presented  to  him  which  fairly 
calls  for  or  permits  the  exercise  of  his  judg- 
ment with  respect  thereto;  and  provided 
(2)  he  has  determined  in  good  faith,  with- 
out malice  or  corruption,  that  the  case  pre- 
sented calls  for  the  exercise  of  his  general 
jurisdiction.  Grove  v.  Van  Duyn,  44  N.  J. 
L.  654,  43  Am.  Rep.  412  (leading  case)  ; 
Rush  V.  Buckley,  100  Me.  322,  70  L.R.A. 
404,  61  Atl.  774,  4  Ann.  Cas.  318;  McCall 
V.  Cohen,  16  S.  C.  445,  42  Am.  Rep.  641; 
Bell  V,  McKinney,   63  Miss.  187;    Gardner 


V.  Couch.  137  Mich.  358,  109  Am.  St.  Rep. 
684,  100  N.  W.  673,  101  N.  W.  802;  Smith 
V.  Jones,  16  S.  D.  337,  92  N.  W.  1084; 
Thompson  v.  Jackson,  93  Iowa,  TrO,  27 
L.R.A.  92,  61  N.  W.  1004;  Robertson  v.  Par- 
ker, 99  Wis.  652,  67  Am.  St.  Rep.  889,  75 
N.  W.  423;  Calhoun  v.  Little,  100  Ga.  330, 
43  L.R.A.  030,  71  Am.  St.  Rep.  254,  32 
S.  E.  86 ;  Stewart  v.  Ilawley,  21  Wend.  552 ; 
Landt  v.  Hilts,  19  Barb.  283;  Ayers  v.  Rus- 
sell, 50  Hun.  282,  3  N.  Y.  Supp.  338:  Bo- 
cock  v.  Cochran,  32  Hun.  523;  Harman  v. 
Brotherson,  1  Denio,  537;  Gillett  v.  Tliie- 
bold,  9  Kan.  427. 

We,  of  course,  do  not  affirm  that  all  oi 
these  cases  have  elaborated  the  principle  in 
precise  terms.  Some  of  them  have,  and 
others  clearly  illustrate  its  operation. 


formed  his  duty.  If  the  officer  be  in  fact 
corrupt,  the  public  has  its  remedy,  but  the 
defeated  suitor  cannot  be  permitted  to  ob- 
tain redress  against  the  judge  by  alleging 
that  the  judgment  against  him  was  the 
result  of  corrupt  or  malicious  motives." 

In  Bowman  v.  Seaman,  152  A  pp.  Div.  690, 
137  N.  Y.  Supp.  568,  it  was  held  that  if 
there  had  been  jurisdiction  and  it  had  been 
devested,  liability  could  be  based  only  on 
actual  malice. 

Where  the  justice  is  without  jurisdiction, 
he  is  liable  for  corrupt  or  malicious  acts. 

Thus,  in  Mitchell  v.  Galen,  1  Alaska,  339, 
where  a  complaint  against  the  justice  al- 
leged that,  acting  in  collusion  with  other 
defendants,  he  issued  a  warrant  against  the 
plaintiff  for  a  felony,  to  wit,  for  stealing 
gold  from  his  own  claim,  it  was  held  that 
the  justice  had  no  jurisdiction  to  issue  a 
warrant  against  a  man  for  stealing  from 
himself,  and  that  therefore  he  was  liable 
to  a  civil  action  therefor. 

In  Chambers  v.  Oehler,  107  Iowa,  155,  77 
N.  W.  853,  where  a  justice  issued  a  sub- 
poena when  there  was  no  action  pending, 
and,  upon  the  failure  of  the  witness  to  at- 
tend, he  issued  a  warrant  for  his  arrest, 
and  he  was  arrested  and  brought  into  court 
and  fined  for  contempt  of  court  in  disobey- 
ing the  subpoena,  it  was  held  that  there 
was  evidence  for  the  jury  against  the  jus- 
tice as  to  whether  he  had  acted  corruptly 
or  with  malice. 

It  seems  probable  that  the  decision  was 
on  the  ground  that  the  justice  had  exceeded 
his  jurisdiction,  in  Reed  v.  Taylor,  25 
Ky.  L.  Rep.  1793,  78  S.  W.  892,  where,  after 
a  bond  had  been  filed  and  approved  by  a 
police  judge,  he  was  utterly  without  juris- 
diction to  proceed  further  other  than  to 
send  the  papers  to  a  higher  court,  but 
nevertheless  he  appointed  a  receiver,  issued 
a  warrant  of  arrest  charging  contempt,  and 
made  another  order  interfering  with  the 
business  of  the  person  aggrieved,  it  was 
held,  in  an  action  by  him  against  the  judge 
and  his  opponent  in  the  case  before  the 
judge  charging  them  with  conspiracy,  and 
seeking  damages  for  the  loss  to  his  busi- 
ness and  for  false  imprisonment,  that  it 
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was  error  to  instruct  the  court  to  find  for 
the  defendant,  the  court  stating  that  there 
was  evidence  from  which  a  conspiracy 
might  be  found,  and  that,  while  a  judicial 
officer  will  be  protected  against  suits  for 
damages  resulting  from  an  erroneous  exer- 
cise of  judgment  or  power,  yet  where  he 
acts  corruptly,  maliciously,  or  beyond  his 
jurisdiction,  his  office  is  no  protectl'on. 

And  when  he  knowingly  exceeds  his  ju- 
risdiction he  ought  to  be  liable  for  corrupt 
acts. 

Thus,  where  it  was  alleged  that  a  justice 
of  the  peace  waived  his  fees  in  advance  as 
to  receiving  and  filing  a  bond  on  appeal, 
and  that  he  received  and  approved  the  bond 
on  appeal,  but  thereafter  revoked  this  ac- 
tion and  issued  an  execution,  it  was  held 
that  the  execution  debtor  was  entitled  in 
an  action  against  the  justice  to  show  that 
the  acts  of  the  justice  were  wrongful,  ma- 
licious, and  corrupt,  and  not  merely  the  re- 
sult of  a  mistaken  judgment  of  a  judicial 
officer,  and  that  there  was  a  good  defense 
in  the  first  action  which  could  have  been 
maintained  on  appeal.  Home  v.  Pudil,  88 
Iowa,  533,  55  N.  W.  485. 

So,  in  Cagney  v.  Wattles,  121  Mich.  469, 
80  X.  W.  245,  where  a  justice  made  a  false 
judgment  reciting  the  appearance  of  the 
plaintiff,  who  had  not  appeared,  and  the 
nonappearance  of  the  defendant,  who  was  in 
court  demanding  a  nonsuit,  the  defendant 
secured  a  mandamus  compelling  the  justice 
to  cancel  the  entry  and  make  the  true  entry 
in  the  case,  and  enter  a  judgment  of  non- 
suit, and  it  was  held  that,  in  an  action 
against  the  justice  for  damages,  the  costs 
of  the  mandamus  ought  to  be  included 
against  the  justice  in  such  action. 

In  Raymond  v.  Lowe,  87  Me.  329,  32  Atl. 
964,  the  court  was  of  the  opinion  that  if 
a  justice  corruptly  refused  to  allow  an  ap- 
peal, or  had  corruptly  and  opprcvssively  pre- 
vented a  person  from  obtaining  sureties  to 
prosecute  his  appeal,  for  the  purpose  of 
coercing  him  to  pay  the  judgment  of  costs 
against  him  in  a  criminal  case,  the  justice 
would  be  liable  in  an  action  of  tort  for 
damages. 

In  Robertson  v.  Parker,  99  Wis.  662,  67 
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There  are  numerous  cases  wliich  supi^ott 
the  Tiew  that  a  judge  of  limited  and  inferior 
jurisdiction  is  liable  in  every  case  where  he 
acts  merely  in  excess  of  his  actual  jurisdic- 
tion, so  that  his  act  is  void,  as  distinguished 
from  voidable  or  irregular.  Bigelow  v. 
Stearns,  19  Johns.  39,  10  Am.  Dec.  389: 
Yates  V.  Lansing,  0  Johns.  395,  6  Am. 
Dec.  290;  Grumon  v.  Raymond,  1  Conn.  40, 
6  Am.  Dec.  200;  De  Courcey  v.  Cox,  94 
Cal.  66o,  30  Pac.  95;  and  many  other 
cases  cited  in  notes  to  Rush  v.  Buckley,  4 
Ann.  Cas.  325-332;  Tryon  v.  Pingree,  67 
Am.  St.  Rep.  423;  and  Austin  v.  Vrooman, 
14  L.R.A.  138. 

These  cases,  however,  proceed  in  general 
on  the  narrow  view  that  a  void  act  tieces- 
sarily  imposes  liability,  which  assumes,  in 


accordance  with  a  once  much-favored  theory, 
that  there  is  a  radical  distinction  between 
the  acts  of  judges  of  high  and  judges  of  low 
degree  in  excess  of  their  jurisdiction,  to  the 
extent  that  the  one  class  should  never  be 
held  liable,  while  the  other  should  always 
be.  That  there  is  in  reason,  justice,  or  pol- 
icy any  such  radical  distinction  has  long 
been  subject  to  doubt,  and  is  increasingly 
denied  by  the  best -considered  modern  cases 
and  by  standard  text  writers.  Rush  v. 
Buckley,  100  Me.  322,  70  L.R.A.  464,  61 
Atl.  774,  4  Ann.  Cas.  318;  Thompson  v. 
Jackson,  27  L.R.A.  92,  and  editorial  note, 
(93  Iowa,  376,  61  N.  W.  1004);  Calhoun 
V.  Little,  106  Ga.  336,  43  L.R.A.  630,  71 
Am.  St.  Rep.  254,  32  S.  E.  86;  Bishop, 
Noncontract  Law,  §  783;  Throop,  Pub.  Off. 


Am.  St.  Rep.  889,  75  N.  W.  423,  where  a 
judge  of  a  municipal  court,  having  jurisdic- 
tion to  issUe  a  warrant  and  to  examine  as 
a  committing  magistrate,  supposing  that 
he  had  authority  to  try  the  case,  did  so, 
sending  the  accused  to  prison,  when  he  had 
no  authority  to  do  more  than  remand  him 
to  the  proper  court,  it  was  held  that  this 
action  of  the  judge  in  itself  did  not  render 
him  liable  to  a  civil  action,  but  that,  inas- 
much as  the  complaint  stated  that  his  act 
was  wilful,  corrupt,  and  malicious,  and  was 
performed  when  he  well  knew  that  he  had 
no  right  or  authority  to  do  so,  it  stated  a 
cause  of  action. 

In  Webb  v.  Spears,  16  Ont.  Pr.  Rep.  232, 
where  a  person  was  arrested  and  conveyed 
to  prison  under  a  warrant  of  a  justice  re- 
citing a  conviction,  when  in  fact  there  was 
no  conviction  sufficient  to  justify  the  issu- 
ing of  a  warrant  of  commitment,  although 
there  was  a  conviction  which  was  errone- 
ously described  in  the  warrant,  and  the 
claim  was  against  the  justice  for  acting 
maliciously    and    without    reasonable    and 

Erobable  cause,  it  seems  to  be  inferentially 
eld  that  there  was  a  cause  of  action.    See 
also  Texas  cases,  supra,  II.  b,  2. 

— ^gross  ignorance  similar  to  legal  malice. 

In  Murfina  v.  Sauv6,  Rap.  Jud.  Quebec, 
19  C.  S.  51,  it  was  held  that  a  justice  of 
the  peace  who  issued  an  order  of  arrest 
without  inquiring  the  motives  of  the  com- 
plainants, and  finding  that  the  complaint 
was  justified  by  a  cause  serious,  reasonable, 
or  plausible,  was  responsible  in  damages. 

Perhaps  it  is  this  doctrine  which  the 
court  had  in  mind  in  the  two  following 
Illinois  cases:  In  Grossman  v.  Davis,  117 
m.  App.  354,  the  court  said,  in  reversing 
an  order  where  a  justice  had  been  enjoined, 
from  collecting  his  judgment:  "It  is  ele- 
mentary that  a  court  of  equity  will  not 
enjoin  a  justice  of  the  peace  concerning  a 
matter  over  which  he  has  jurisdiction. 
...  If  a  justice  of  the  peace  acts  cor- 
ruptly, he  can  be  made  to  answer  civilly 
and  criminally."  And  in  Reddish  v.  Shaw, 
111  111.  ApD.  337,  it  was  said,  obiter:  "if 
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the  justice  has  acted  corruptly,  or  falsified 
his  records,  he  can  be  made  to  answer  civ- 
illy and  criminally." 

o.  Modem  theory. 

Modern  opinion  seems  xo  be  tending  in 
favor  of  making  no  distinction  between 
judges  of  superior  and  inferior  courts  as 
regards  their  liability,  and  in  some  cases 
the  courts  have  openly  declared  for  an 
equality  in  this  respect.  See  the  opinion 
in  Bboom  v.  Douglass. 

In  Calhoun  v.  Little,  106  Ga.  336,  43 
LJI.A.  630,  71  Am.  St.  Rep.  264,  32  S.  E.  86, 
it  wds  held  that  "in  all  cases  where  judges 
of  courts  of  general  jurisdiction  are  exempt 
from  civil  liability  in  damages  for  their 
judicial  acts,  presiding  officers  of  the  courts 
of  limited  jurisdiction  are  likewise  exempt." 

In  Burgin  v.  Sullivan,  161  Ala.  416,  44 
So.  202,  an  action  against  a  mayor  who  had 
sentenced  one  accused  of  a  violation  of  a 
city  ordinance,  who  pleaded  guilty,  where 
the  alleged  error  is  not  indicated,  the  court 
said:  "A  judicial  officer  cannot  be  held  li- 
able for  damages  in  a  civil  action  for  his 
judicial  acts,  no  matter  how  mistaken  or 
erroneous  they  may  be." 

///.  Conclusiveness  of  determination  hy 
judge  of  question  of  jurisdiction. 

Where  the  judge  has  general  jurisdiction 
of  the  subject-matter,  he  is  not  liable  for 
an  erroneous  decision  that  the  facts  of  a 
case  bring  it  within  his  jurisdiction. 
Broom  v.  Douglass;  Booth  v.  Kurrus,  65 
N.  J.  L.  370,  26  Atl.  1013  (justice  of  the 
peace  acting  on  a  complaint  showing  a  pri- 
vate, and  not  a  public,  nuisance)  ;  Wheeler 
V.  Gavin,  3  Ohio  C.  D.  123  (mayor  fining 
accused  .for  violation  of  invalid  ordinance) ; 
Rush  V.  Buckley,  100  Me.  322,  70  L.RA. 
464,  61  Atl.  774,  4  Ann.  Cas.  318  (magis- 
trate issuing  warrant  of  arrest,  acting  under 
ordinance  invalid  for  lack  of  publication) ; 
Brooks  V.  Mangan,  86  Mich.  676,  24  Am.  St. 
Rep.  137,  49  N.  W.  633  (police  justice  hold- 
ing an  unconstitutional  ordinance  to  be 
valid);  Gilbert  v.  Satterlee,  101  App.  Div. 
313,  91  N.  Y.  Supp.  960  (magistrate  issuing 
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§  720;  1  Jaggard,  Torts,  122.  And  there 
can  be  no  doubt,  we  think,  but  that  the  dis- 
tinction is  sufficiently  emphasized  and  pub- 
lic policy  fully  subserved  by  the  requirement 
of  good  faith,  without  malice  or  corruption, 
with  at  least  a  colorable  invocation  of  the 
judicial  function  in  the  particular  case. 

Our  views  upon  this  subject  are  so  fully 
and  satisfactorily  stated  by  Beasley,  Ch.  J., 
in  Grove  v.  Van  Duyn,  44  N.  J.  L.  654,  43 
Am.  Rep.  412,  that  we  adopt  his  language 
as  a  part  of  this  opinion.    He  said,  in  part: 

"It  is  said  everywhere  in  the  text-books 
and  decisions  that  the  officer,  in  order  to 
entitle  himself  to  claim  the  immunity  that 
belongs  to  judicial  conduct,  must  restrict 
his  action  within  the  bounds  of  his  jurisdic- 
tion, and  jurisdiction  has  been  defined  to  be 


'the  authority  of  law  to  act  officially  in 
the    particular    matter    in    hand.'      Cooley, 

Torts,  417.  But  these  maxims,  although 
true  in  a  general  way,  are  not  sufficiently 
broad  to  embrace  the  principle  of  immunity 
that  appertains  to  a  court  or  judge  cxercis- 
'"g  fl-  gf*neral  authority.  Their  defect  is 
that  they  leave  out  of  the  account  all  those 
cases  in  which  the  officer  in  the  discharge  of 
his  public  duty  is  bound  to  decide  whether 
or  not  the  particular  case,  under  the  cir- 
cumstances as  presented  him,  is  within  his 
Jurisdiction,  and  he  falls  into  error  in  ar- 
riving at  his  conclusion.  In  such  instance, 
the  judge,  in  point  of  fact  and  law,  has  no 
jurisdiction,  according  to  the  definition  just 
given*  over  *the  particular  matter  in  hand,' 
and  yet,  in  my  opinion,  very  plainly  he  is 


a  warrant  for  violation  of  an  ordinance  void 
as  limited  to  a  particular  class) ;  Cottam  v. 
Oregon  City,  98  Fed.  670  (recorder  and  chief 
of  police  causing  an  arrest  of  a  person  so- 
liciting interstate  business  without  a  li- 
cense, under  an  ordinance  invalid  as  ap- 
plied to  interstate  business) ;  McVeigh  v. 
Ripley,  77  Conn.  136,  58  Atl.  701  (where, 
in  consideration  of  a  doubtful  statute,  the 
justice  wrongfully  proceeded  himself  with 
a  criminal  case,  when  he  should  have  bound 
the  accused  over  to  a  higher  court);  Marks 
v.  Sullivan,  9  Utah,  12,  20  L.R.A.  C90,  33 
Pac.  224  (issuing  warrant  on  complaint  for 
resisting  an  officer  acting  under  a  writ  of 
another  county  claimed  to  be  irregular,  as 
the  irregularity  was  a  question  for  the 
trial);  MacBride  v.  Gould,  3  Ohio  N.  P. 
N.  S.  469,  16  Ohio  S.  &  C.  P.  Dec.  241 
(judge  of  common  pleas  determining  resi- 
dence when  jurisdiction   depends  upon  it). 

Thus,  it  has  been  held  that  a  justice  is 
not  personally  liable  for  abuse  of  discretion 
in  ordering  the  exclusion  of  spectators  from 
his  court  room  and  the  actual  removal  of  a 
person  by  an  officer  under  his  direction, 
where  he  acts  in  the  mistaken  belief  that 
the  case  is  one  which  he  is  justified  in  con- 
ducting with  closed  doors.  Williamson  v. 
Lacy,  86  Me.  80,  25  L.R.A.  506,  29  Atl.  943. 

In  Sweeney  v.  O'Dwyer,  197  N.  Y.  499, 
90  N.  E.  1129,  it  was  held  that  an  action 
would  not  lie  against  a  judge  of  a  court  of 
limited  jurisdiction  for  false  imprisonment 
for  committing  for  contempt  on  the  ground 
that,  although  he  had  jurisdiction  of  the 
subject-matter  and  of  the  defendant,  he 
made  an  error  as  to  the  effect  of  the  order 
disobeyed,  it  being  claimed  that  it  was  a 
nullity  in  that  it  was  made  by  the  court 
instead  of  by  the  judge,  and  that  it  or- 
dered him  to  turn  over  property  not  be- 
longing to  him- 

In  Parker  v.  Etter,  33  N.  S.  62,  it  was 
held  that  a  justice  of  the  peace  having  ju- 
risdiction of  the  subject-matter  and  over  th-i 
person,  who  issued  a  warrant  for  the  levy 
and  collection  of  a  tax,  and  in  default 
thereof  for  arrest,  where  it  did  not  appear 
that  the  tax  had  been  previously  demanded, 
while  he  acted  erroneouslv,  Iiad  not  "ex- 
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ceeded  his  jurisdiction,"  within  the  mean- 
ing of  the  statute. 

And  it  has  been  said  that  a  justice  of  the 
peace  has  jurisdiction  in  a  cause  pending 
before  him,  to  hear  evidence  for  the  pur- 
pose of  determining  whether  he  has  juris- 
diction to  try  and  decide  the  case  on  its 
merits.  Kraft  v.  Porter,  76  111.  App.  328 
(dictum). 

But  in  McCarg  v.  Burr,  186  N.  Y.  467,  79 
N.  E.  716,  where  a  police  justice  of  a  city 
had  no  jurisdiction  except  to  issue  a  war- 
rant that  the  defendant  be  arraigned  before 
a  justice  of  another  town,  and  he  issued  a 
warrant  that  the  defendant  be  brought  be- 
fore him,  said  justice,  and  proceeded  to  try 
and  sentence  him  to  pay  a  certain  fine  or  be 
imprisoned  in  default  thereof,  it  was  held 
that  the  justice  was  liable  to  an  action  for 
false  imprisonment,  having  been  entirely 
without  jurisdiction  to  try  the  accused. 

In  Starrett  v.  CJonnolly,  160  App.  Div. 
859,  135  N.  Y.  Supp.  326,  where  a  city  mag- 
istrate had  jurisdiction  of  the  person  of 
the  accused,  and  had  jurisdiction  to  hear 
whether  there  was  reasonable  cause  to  hold 
him,  and  to  decide  upon  that  point,  and  if 
so,  to  hold  him  for  trial  in  another  court 
which  had  jurisdiction  of  the  trial  of  such 
cases,  and  the  magistrate  went  further  and 
tried  the  case,  it  was  held  that  if  he  did 
this  maliciously,  he  was  liable  civilly;  but  if 
it  was  simply  a  judicial  error,  then  he  was 
not. 

IV,  Issuing  toarrants,  attachmenta,  etc. 

See  also  supra,  II.  b,  2. 

Where  a  justice  of  the  peace  had  jurisdic- 
tion of  the  subject-matter,  but  the  com- 
plaint and  warrant  were  not  so  specific  as 
to  support  a  detention  if  relief  had  been 
sought  by  habeas  corpus,  it  was  held  that 
he  was  not  liable  for  an  action  for  false 
imprisonment,  as,  in  deciding  whether  or 
not  to  issue  a  warrant,  he  acted  judicially. 
Gardner  v.  Couch,  137  Mich.  358.  109  Am. 
St.  Rep.  684,  100  N.  W.  073,  101  N.  W.  802. 

In  Vennum  v.  Huston,  38  Neb.  293,  56 
N.  W.  970,  it  was  held  that  a  justice  of  the 
peace,  in  deciding  upon  the  sufficiency  of  a 
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not  responsible  for  the  results  that  wait 
upon  his  mistake.  And  it  is  upon  this 
precise  point  that  we  find  confusion 
in  the  decisions.  There  are  certainly 
cases  which  hold  that  if  a  magistrate^  in  the 
regular  discharge  of  his  functions,  causes 
an  arrest  to  be  made  under  his  warrant  on 
a  complaint  which  does  not  contain  the 
charge  of  a  crime  cognizable  by  him,  he 
is  answerable  in  an  action  for  the  injury 
that  has  ensued.  But  I  think  these  cases  are 
deflections  from  the  correct  rule;  they  make 
no  allowance  for  matters  of  doubt  and 
diiliculty.  If  the  facts  presented  for  the 
decision  of  the  justice  are  of  uncertain  sig- 
nification with  respect  to  their  legal  effect, 
and  he  decides  one  way,  and  exercises  a 
cognizance   over   the   case,   if  the   superior 


court  in  which  the  question  arises  in  a  suit 
ngajnst  the  justice  differs  with  him  on  this 
close  legal  question,  is  he  open,  by  reason  of 
his  error,  to  an  attack  by  action?  If  the 
officer's  exemption  from  liability  is  to  de- 
pend on  the  question  whether  he  had  juris- 
diction over  the  particular  case,  it  is  clear 
fhat  such  officer  is  often  liable,  under  such 
conditions,  because  the  higher  court,  in 
deciding  a  doubtful  point  of  law,  may  have 
declared  that  some  element  was  wanting  in 
the  complaint  which  was  essential  to  bring 
til  is  case  within  the  judicial  competency  of 
the  magistrate.  But  there  are  many  de- 
cisions which,  perhaps,  without  defining 
any  very  clear  rule  on  the  subject,  have 
maintained  that  the  judicial  officer  was  not 
liable  under  such  conditions.    The  very  co- 


complaint  made  before  him,  charging  an- 
other with  a  crime,  and  in  issuing  a  war- 
rant of  arrest  for  the  party  accused,  acts 
judicially,  and  if  he  does  so  in  good  faith, 
with  pure  motives,  and  without  malice,  he 
is  not  liable  therefor,  if  he  had  jurisdiction 
of  the  offense  charged,  and  the  complaint 
was  not  absolutely  void. 

So,  in  Jones  v.  Foster,  43  App.  Div.  33, 
50  N.  Y.  Supp.  738,  the  court  was  of  the 
opinion  that  where  a  justice  had  jurisdic- 
tion of  the  crime  and  of  the  person  of  the 
accused,  and  was  acting  in  good  faith,  in- 
formality in  the  complaint  or  affidavit 
would  not  enable  the  justice  to  be  held  for 
damages. 

In  Smith  v.  Jones,  16  S.  D.  337,  92  N.  W. 
1084,  the  court,  in  holding  that  the  justice 
of  peace  was  not  liable  to  a  civil  action, 
said:  * 'Undoubtedly,  the  complaint  is  de- 
fective in  not  alleging  certain  facts  neces- 
sary to  show  that  the  plaintiff  was  guilty 
of  the  crime  attempted  to  be  charged  in  the 
complaint,  but,  as  justices  of  the  peace  are 
not  presumed  to  be  learned  in  the  law,  it 
would,  we  think,  be  going  too  far  to  hold 
that  the  complaint  was  defective,  and  there- 
fore insufficient  to  protect  the  justice,  the 
officer,  and  the  parties,  because  not  drawn 
with  that  care  and  precision  with  which 
an  indictment  and  information  would  be 
drawn  in  the  higher  courts.  ...  If  the 
justice  had  juri^iction  of  the  subject-mat- 
ter and  of  the  party,  and  the  complaint 
stated  facts  sufficient  to  inform  the  de- 
fendant of  the  nature  of  the  charge  against 
him,  the  proceedings  will  be  sufficient  to 
protect  the  justice  and  the  officer  in  ex- 
ecuting   the    same.'* 

In  Gordon  v.  Denison,  24  Ont.  Rep.  576, 
where  a  police  magistrate  had  jurisdiction 
to  issue  a  warrant  for  a  witness,  under  a 
«.tatute  which  provided:  "If  the  justice  is 
satisfied  by  evidence  upon  oath  or  affirma- 
tion that  it  is  probable  the  person  will  not 
attend  to  give  evidence  unless  compelled 
so  to  do.  then,  instead  of  issuing  such  sum- 
mons, the  justice  may  issue  his  warrant 
[L.  3]  in  the  first  instance."  but  made  a 
mistake  as  to  the  nature  of  the  evidence 
first  required,  and  it  was  found  bv  the 
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jury  that  in  what  he  did  he  was  not  actu- 
ated by  any  improper  or  indirect  motive, 
it  was  held  that  he  was  not  liable  for  issu- 
ing such  warrant.  This  case  was  approved 
upon  this  point  in  22  Ont.  App.  315,  but 
was  there  reversed  on  other  grounds  in  an 
appeal  by  another  defendant. 

V,  Errors    occurring    after    acquiring 

jurisdiction. 

See  also  supra,  II.  b,  3. 

It  has  been  held  that  a  justice  of  the 
peace  is  not  liable  for  renewing  an  execu- 
tion after  he  had  notice  that  the  defendant 
claimed  a  residence  in  another  county 
(Heath  v.  Halfhill,  106  Iowa,  131,  76  N.  W. 
522) ;  for  trying  a  person  for  assault  in 
the  third  degree  on  Sunday  (Kraft  v. 
de  Verneuil,  106  App.  Div.  43,  94  N.  Y. 
Supp.  230) ;  for  declining  to  hear  one  of  the 
parties  and  entering  judgment  against' him 
(Roth  V.  Shupp,  94  Md.  55,  50  Atl.  430); 
for  trying  an  accused  without  permitting 
him  time  to  procure  counsel  and  witnesses 
(Raymond  v.  Lowe,  87  Me.  329,  32  Atl.  964, 
dictum) ;  and  that  a  police  judge  is  not 
liable  for  'sentencing  the  accused  without 
first  making  and  entering  upon  his  docket 
a  finding  of  guilt  (Atwood  v.  Atwater,  43 
Neb.  147,  61  N.  W.  574). 

In  Mcintosh  v.  Bullard,  95  Ark.  227,  129 
S.  W.  85,  where  a  justice  having  authority 
under  act  of  Congress  to  arrest  a  person 
charged  with  an  offense  against  the  United 
States,  mistakenly  supposing  that  the 
crime  was  against  the  state,  issued  a  war- 
rant and  held  the  prisoner  for  the  grand 
jury  of  the  county,  instead  of  for  the  Fed- 
eral grand  jury,  it  was  held  that  he  was 
not  liable  for  an  action  for  false  imprison- 
ment. 

Where  a  justice  ordered  that  bail  be  cash, 
it  was  held  that  even  if  he  acted  maliciously 
this  did  not  render  him  liable  to  an  action 
where  the  plaintiff  did  not  offer  personal 
bail.  Gordon  v.  District  Ct.  —  Nev.  — , 
131  Pac.  134. 

In  Soronson  v.  Wellman,  69  Kan.  637,  77 
Pac.  53r»,  where,  in  an  action  before  a  jus- 
tice, the  garnishee  paid  money  into  court, 
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pious  brief  of  the  counsel  of  the  defend- 
ants abounds  in  such  illustrations.  .  .  . 
"These  decisions,  in  my  estimation,  stand 
upon  a  proper  footing,  and  many  other  of 
the  same  kind  might  be  referred  to;  but 
such  course  is  not  called  for,  as  it  must 
be  admitted  that  there  is  much  contrariety 
of  results  in  this  field,  and  the  references 
above  given  are  amply  sufficient  as  illus- 
trations for  my  present  purposes.  The  as- 
sertion, I  think,  may  be  safely  made  that 
the  great  weight  of  judicial  opinion  is  in  op- 
position to  the  theory  that  if  a  judge,  as  a 
matter  of  law  and  fact,  has  not  jurisdiction 
over  the  particular  case,  that  thereby,  in 
all  cases,  he  incurs  the  liability  to  be  sued 
by  anyone  injuriously  affected  by  his  as- 
sumption of  cognizance  over  it.     The  doc- 


trine that  an  officer  having  general  powers 
of  judicature  must,  at  his  peril,  pass  upon 
the  question,  which  is  often  one  difficult  of 
solution,  whether  the  facts  before  him  place 
the  given  case  under  his  cognizance,  is  as 
unreasonable  as  it  is  impolitic.  Such  a  reg- 
ulation would  be  applicable  alike  to  all 
courts  and  to  all  judicial  officers  acting  un- 
der a  general  authority,  and  it  would  thus 
involve  in  its  liabilities  all  tribunals  except 
those  of  last  resort.  It  would  also  subject 
to  suit  persons  participating  in  the  execu- 
tion of  orders  and  judgments  rendered  in 
the  absence  of  a  real  ground  of  jurisdiction. 
By  force  of  such  a  rule,  if  the  supreme  court 
of  this  state,  upon  a  writ  being  served  in 
a  certain  manner,  should  declare  that  it  ac- 
quired jurisdiction  over  the  defendant,  and 


a  judgment  was  entered  for  the  plaintiff, 
and  before  the  time  for  appeal  had  expired 
the  justice  paid  over  the  money  to  the 
plaintiff,  who  dismissed  his  action  in  the 
appellate  court,  it  was  held  that  the  justice 
was  not  liable  to  the  defendant  for  the 
money  which  he  had  paid  over  to  the  plain- 
tiff, as  he  had  acted  judicially,  and  was 
confronted  by  the  necessity  of  deciding 
whether  he  should  pay  the  money  over  be- 
fore the  time  for  the  appeal  had  expired 
or  not,  the  question  not  being  free  from 
doubt. 

In  Handshaw  v.  Arthur,  9  App.  Div.  176, 
affirmed  in  161  N.  Y.  664,  57  N.  E.  1111, 
where,  under  the  statute,  a  justice  of  the 
peace  must  enter  judgment  of  nonsuit  if 
the  plaintiff  fails  to  appear  within  one  hour 
after  the  time  to  which  the  trial  has  been 
adjourned,  the  justice,  finding  that  a  jury 
had  not  been  summoned,  as  directed,  to  at- 
tend on  the  adjourned  day,  and  being  in- 
formed by  the  plaintiff's  attorney  the  day 
before  that  therefore  a  further  adjournment 
must  be  had  and  a  new  jury  drawn,  fur- 
ther adjourned  the  case  in  the  absence  of 
both  parties,  and  later  heard  it  in  the  de- 
fendant's absence  and  gave  judgment  for 
the  plaintiff,  it  was  held  that  an  action 
would  not  lie  against  him  'at  the  suit  of 
the  defendant,  for  he  had  jurisdiction  of 
the  subject-matter,  but  had  acted  errone- 
ously. (The  preceding  decision  in  the  same 
case  to  the  contrary  was  as  to  the  former 
trial,  and  is  reported  in  89  Hun,  179,  34 
X.  Y.  Supp.  1034). 

On  the  other  hand,  a  justice  has  been  held 
liable  where,  after  having  lost  jurisdiction 
of  a  civil  case  by  an  unlawful  adjournment, 
he  issued  a  subpoena  for  a  witness  and  an 
attachment  to  compel  his  presence  (IIolz  v. 
Rediske,  116  Wis.  353,  92  N.  W.  1105); 
where,  upon  an  adjournment  of  a  criminal 
case,  he  committed  the  accused  to  jail  with- 
out entering  in  his  docket  the  time  or  place 
to  which  the  case  was  adjourned,  thus 
losing  jurisdiction  (Brosde  v.  Sanderson,  86 
Wis.  368,  57  N.  W.  49).  So  a  mayor  was 
held  liable  for  verbally  ordering  an  accused 
to  be  confined  for  several  days  pending  a 
hearing  without  a  mittimus.  Washer  v. 
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Her,  29  Ohio  C.  C.  319,  affirmed  without 
opinion  in  75  Ohio  St.  638,  80  N.  E.  1134. 
And  an  alderman  was  held  liable  for  re- 
fusing bail  for  a  bailable  offense,  bi^t  the 
case  was  reversed*  on  another  ground. 
Grohmann  V.  Krischman,  168  Pa.  189,  32 
Atl.  32. 

In  Lawson  v.  Kelly,  64  Minn.  51,  66  N.  W. 
130,  where  a  justice  announced  his  decision 
in  cases  tried  before  him,  but  neglected  to 
enter  it  upon  the  docket  within  three  days 
after  the  action  had  been  submitted  to  him, 
as  the  law  required,  the  justice  and  his 
sureties  were  held  liable  for  damages  oc- 
curring to  the  prevailing  party  in  the  ac- 
tion, as  his  failure  to  make  the  entry  was 
a  ministerial  duty  which  the  justice  is  re- 
quired by  statute  to  perform. 

In  Banister  v.  Wakeman,  64  Vt.  203,  15 
L.RA.  201,  23  Atl.  585,  it  was  held  that  the 
issuance  of  a  mittimus  by  a  justice  of  the 
peace  after  an  appeal  from  his  judgment 
and  sentence  had  become  operative,  al- 
though he  refused  to  grant  it,  is  a  minister- 
ial, and  not  a  judicial,  act,  for  which  he 
may  be  held  civilly  liable. 

But  in  State  ex  rel.  Duffard  v.  Whitaker, 
45  La.  Ann.  1299,  14  So.  66,  where  the  re- 
corder of  a  city  court  refused  to  grant  an 
appeal,  thus  denying  a  constitutional  right, 
the  reason  given  by  him  being  that  as  the 
matter  had  already  been  determined  sev- 
eral times  by  the  supreme  court,  it  was  aji 
abuse  to  appeal,  it  was  held  that,  while  he 
acted  wrongfully,  he  could  not  be  held  for 
the  costs  of  a  certiorari,  but  that  the  city 
must  pay  such  costs,  as  reasons  of  public 
policy  protect  him  from  being  made  to  pay 
the  costs. 

And  it  was  held  in  King  v.  Sawyer,  1 
Ala.  App.  439,  55  So.  320,  that  the  refusal 
to  approve  an  appeal  bond  being  a  judicial 
act,  a  justice  is  not  civilly  liable  therefor. 

Excessive    punishments. 

It  has  been  held  that  a  judge  of  an  in- 
ferior court  is  not  liable  for  an  illegal  sen- 
tence. Calhoun  v.  Little,  106  Ga.  336,  43 
L.R.A.  630,  71  Am.  St.  Rep.  254,  32  S.  E. 
86  (mayor  sentencing  for  violation  of  a  le- 
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judgment  should  be  entered  by  default 
against  him,  and  if,  upon  error  brought,  this 
L-ourt  should  reverse  such  judgment  on  the 
ground  that  the  service  of  the  writ  in  ques- 
tion did  not  give  the  inferior  court  jurisdic- 
tion in  the  case,  no  reason  can  be  assigned 
why  the  justices  of  the  supreme  court 
sihould  not  be  liable  to  suit  for  any  inju- 
rious consequences  to  the  defendant  proceed- 
ing from  their  judgment.  As  I  have  said, 
in  my  judgment,  the  jurisdictional  test 
of  the  measure  of  judicial  responsibility 
must  be  rejected. 

"Nevertheless  it  must  be  conceded  that  it 
is  also  plain  that  in  many  cases  a  trans- 
gression of  the  boundaries  of  his  jurisdic- 
tion by  a  judge  will  impose  upon  him  a 
liability  to  an  action  in  favor  of  the  person 


who  has  been  injured  by  such  excess.  li  a 
magistrate  should,  of  his  own  motion,  with- 
out oath  or  complaint  being  made  to  him, 
on  mere  hearsay,  issue  a  warrant  and  cause 
an  arrest  for  an  alleged  larceny,  it  cannot 
be  doubted  that  the  person  so  illegally  im- 
prisoned could  seek  redress  by  a  suit  against 
such  officer.  It  would  be  no  legal  answer 
for  the  magistrate  to  assert  that  he  had  a 
general  cognizance  over  criminal  offenses; 
for  the  conclusive  reply  would  be  that  this 
particular  case  was  not,  by  any  form  of 
proceeding,  put  under  his  authority. 

"From  these  legal  conditions  of  the  sub- 
ject, my  inference  is  that  the  true  general 
rule  with  respect  to  the  actionable  responsi- 
bility of  a  judicial  officer  having  the  right 
to  exercise  general  powers  is  that  he  is  so 


gal  ordinance,  under  an  illegal  ordinance 
prescribing  punishment) ;  McGrew  v. 
Holmes,  145  Iowa,  540,  124  N.  W.  195;  Corn- 
stock  V.  Eagleton,  II  Okla.  487,  69  Pac.  955, 
appeal  dismissed  in  IdQ  U.  S.  99,  49  L.  ed. 
402,  26  Sup.  Ct.  Rep.  210,  on  the  ground 
that  it  should  have  been  brought  up  by 
writ  of  error,  and  not  by  appeal. 

But  where,  after  an  appeal  had  been  per- 
fected from  a  judgment  of  a  fine,  the  jus- 
tice of  the  peace  sentenced  the  convicted 
person  to  hard  labor  for  failure  to  pay  the 
tine,  and  issued  a  warrant  for  his  arrest 
under  the  statute,  it  was  held  that  the  jus- 
tice was  liable  to  an  action  because  he  had 
no  jurisdiction,  first,  on  account  of  the  ap- 
peal, and.  secondly,  because  he  was  with- 
out jurisdiction  to  sentence  to  hard  labor 
dimply  because  there  had  been  a  default 
in  the  fine.  Lacey  v.  Hendricks,  164  Ala. 
280,  137  Am.  St.  Rep.  45,  51  So.  157. 

In  Mclver  v.  MacGillivray,  24  Can.  Law 
Times  Occ.  N.  142,  appeal  dismissed  p.  237, 
where  the  defendant,  a  magistrate,  made  a 
conviction  which  was  admittedly  good,  but 
when  he  issued  tlio  warrant  he  departed 
from  the  conviction  and  directed  imprison- 
ment with  hard  labor,  it  was  held  that  the 
magistrate  was  liable  for  an  action  for  il- 
legal arrest,  as  the  issue  of  the  warrant 
was  a  ministerial  act,  but  that  if  it  had 
been  a  judicial  act,  the  plaintiff  would  not 
ha%'e  been  liable.  The  case  was  distin- 
guished from  Mott  v.  Milne,  31  N.  S.  372, 
because  the  latter  case  proceeded  on  the  as- 
sumption that  the  issuing  of  a  warrant  of 
arrest  for  an  indictable  offense  by  a  magis- 
trate upon  an  information  was  a  judicial 
act. 

It  seems  to  be  held  in  Drummond  v.  Hen- 
derson, 62  Ohio  St.  136,  56  N.  E.  650,  that 
a  justice  of  tht  peace  is  liable  for  excessive 
punishment,  but  the  case  as  reported  is 
not  clear. 

F/.  Committing  for  contempt. 

See  also  other  subdivisions. 

In  Church  v.  Pea  me,  75  Conn.  350,  53  Atl. 
9.55,  where  it  was  held  that  a  justice  of  the 
peace,  in  the  absence  of  probable  cause 
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shown  by  oath  *  or  affirmation  before  the 
issue  of  the  warrant,  has  no  jurisdiction  to 
issue  a  warrant  for  the  arrest  of  a  person 
for  contempt  not  committed  in  the  jus- 
tice's presence,  it  seems  to  be  held  that  the 
justice  was  liable  in  an  action  for  false  im- 
prisonment for  so  acting. 

In  Young  v.  Say  lor,  23  Ont.  Rep.  613, 
where  the  justice  of  the  peace  arrested  the 
counsel  for  one  of  the  parties  in  a  case  be- 
fore him,  and  ejected  him  from  the  room, 
the  court  doubted  whether  the  justice  had 
any  power  summarily  to  punish  for  con- 
tempt, but  held  that  if  he  had,  it  would 
have  been  only  by  a  warrant  under  his 
hand  and  seal  setting  forth  all  facts  neces- 
sary to  show  jurisdiction  to  commit,  and 
that  therefore  there  must  be  a  new  trial  of 
an  action  against  him,  which  had  been  dis- 
missed on  the  ground  that  he  had  had  ju- 
risdiction. 

In  Kelsey  v.  Klabunde,  54  Neb.  760,  74 
N.  W.  1099,  it  was  held  that,  a  justice  of 
the  peace  having  jurisdiction  to  issue  a 
warrant  for  the  arrest  of  a  garnishee  who, 
having  been  summoned,  refuses  to  appear 
and  answer,  the  failure  to  tender  the  gar- 
nishee his  fee,  if  such  failure  excuses  his 
failure  to  appear,  is  merely  a  defense  to 
the  contempt  proceedings,  and  does  not  ren- 
der the  issuing  of  the  warrant  void,  or  the 
justice  civilly  liable  for  having  issued  it. 

In  Olmsted  v.  Edson,  71  Neb.  17,  98  N.  W. 
415,  where  a  county  judge  had  power  to 
take  depositions,  including  full  authority 
to  commit  a  witness  for  refusing  to  be 
sworn  or  give  testimony  in  a  proper  case, 
the  court  said :  "A  petition  against  a  county 
judge  or  a  notary  public,  to  recover  dam- 
ages for  false  imprisonment  based  on  such 
a  commitment,  must  allege  facts,  not  con- 
clusions of  the  pleader,  from  which  it  ap- 
pears that  the  officer  proceeded  without 
jurisdiction,  or  that  the  evidence  sought  to 
be  elicited  from  the  witness  was  of  such  a 
nature  as  to  justify  his  refusal  to  testify." 

VII.  Liability  in  accepting  honda. 

Clerk   taking  appeal  bond. 
Where,  under  the   statute,  the  court  re- 
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responsible  in  any  given  case  belonging  to 
a  class  over  which  he  has  cognizance,  unless 
such  case  is  by  complaint  or  other  proceed- 
ing put  at  least  colorably  under  his  juris- 
diction. Where  the  judge  is  called  upon  by 
the  facts  before  him  to  decide  whether  his 
authority  extends  over  the  matter,  such  an 
act  is  a  judicial  act,  and  such  officer  is  not 
liable  in  a  suit  to  the  person  affected  by 
his  decision,  whether  such  decision  be  right 
or  wrong.  But  when  no  facts  are  present, 
or  only  such  facts  as  have  neither  legal 
value  nor  color  of  legal  value  in  the  affair, 
then,  in  that  event,  for  the  magistrate  to 
take  jurisdiction  is  not,  in  any  manner,  the 
performance  of  a  judicial  act,  but  simply  the 
commission  of  an  unofficial  wrong.  This  cri- 
terion seems  a  reasonable  one;  it  protects  a 


judge  against  the  consequences  of  every  error 
of  judgment,  but  it  leaves  him  answerable 
for  the  commission  of  wrong  that  is  prac- 
tically wilful;  such  protection  is  necessary 
to  the  independence  and  usefulness  of  the 
judicial  officer,  and  such  responsibility  is 
important  to  guard  the  citizen  against  of- 
ficial  oppression. 

"The  application  of  the  above-stated  rule 
to  this  case  must  obviously  result  in  a  judg- 
ment affirming  the  decision  of  the  circuit 
judge.  There  was  a  complaint,  under  oath, 
before  this  justice,  presenting  for  his  con- 
sideration a  set  of  facts,  to  which  it  became 
his  duty  to  apply  the  law.  The  essential 
things  there  stated  were  that  the  plaintiff, 
in    combination    with    two    other    persons, 


ferred  the  question  of  the  approval  of  the 
sureties  on  an  appeal  bond  to  the  clerk,  it 
was  held  that,  in  accepting  an  insufficient 
surety,  the  clerk  acted  judicially  or  quasi 
judicially,  and  was  not  liable;  but,  inasmuch 
as  he  did  not  require  the  surety  to  qualify, 
he  was  liable,  and  also  the  sureties  on  his 
bond.  People  use  of  Gobin  v.  May,  133  111. 
App.  130. 

Guardians'  bonds. 

In  Kimball  v.  Thurman,  98  Ky.  578,  33 
S.  W.  834,  where  the  statute  provided:  "If 
the  court  fails  to  take  such  covenant,  or 
accept  such  person  or  persons  for  surety 
as  do  not  satisfy  it  of  their  sufficiency,  the 
judge  so  in  default,  and  his  sureties,  shall 
be  jointly  and  severally  liable  to  the  ward 
for  any  damage  he  may  sustain  thereby," 
it  was  held  that,  in  order  to  hold  a  county 
judge  and  his  sureties  upon  bis  bond,  it 
must  appear  that  the  court  was  not  satis- 
fied of  the  sufficiency  of  the  surety  on  the 
guardian's  bond  when  it  accepted  him. 

In  Com.  V.  Lee,  120  Ky.  433,  86  S.  W. 
990,  89  S.  W.  731,  it  was  held  that  a  county 
judge  was  liable  for  taking  as  surety  on  a 
guardian's  bond  a  person  who  was  known 
to  the  county  judge  to  have  no  property 
subject  to  execution. 

So,  in  Kimball  v.  Thurman,  14  Ky.  L.  Rep. 
718,  it  was  held  that  a  county  judge  was 
responsible  if  he  knowingly  took  a  surety 
on  a  guardian's  bond  that  was  not  suffici- 
ent, or  if  what  he  heard  was  not  sufficient 
to  satisfy  a  man  of  ordinary  prudence  of 
the  solvency  of  the  surety. 

In  Best  V.  Robinson,  114  Ky.  11,  69  S.  W. 
1087,  where  wards  sued  the  county  judge 
for  not  taking  a  proper  bond  from  their 
guardian,  and  it  appeared  that  the  guardian 
signed  the  name  of  the  surety  also,  pro- 
fessing to  do  so  under  a  power  of  attorney, 
and  that  there  was  some  testimony  of  a 
power  of  attorney  and  that  it  was  lost,  and 
the  surety  testified  he  had  never  signed  the 
instrument,  and  there  was  doubt  as  to 
whether  it  had  been  authenticated  properly, 
it  was  held  that,  under  the  Kentucky  stat- 
ute, the  county  judge  was  liable  for  not 
taking  proper  bonds. 
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In  Cosby  v.  Com.  91  Ky.  235,  15  S.  W. 
514,  where  the  statute  provided:  "The  court 
shall  annually  inquire  into  the  solvency  of 
sureties  for  guardians,  and  if,  at  anv  time, 
it  has  cause  to  believe  that  the  sureties  of  a 
guardian  are  insolvent  or  in  failing  circum- 
stances, it  shall,  after  summoning  the 
guardian,  require  him  to  give  additional  se- 
curitys"  the  court  held  that  the  county 
judge  and  the  sureties  on  his  official  bond 
were  liable  to  the  ward  "for  the  neglect  of 
the  judge  to  annually  inquire  into  the  sol- 
vency of  the  sureties  of  the  guardian,  and 
to  require  additional  security  if  he  has 
cause  to  believe  that  the  sureties  are  in- 
solvent or  in  failing  circumstances,  or  if  he, 
at  any  time,  has  cause  to  believe  that  the 
sureties  are  insolvent  or  in  failing  circum- 
stances, and  neglects  to  require  of  tlie 
guardian  additional  security,  whertjby,  in 
either  case,  loss  ensues  to  the  ward." 

In  Cornelison  v.  Million,  129  Ky.  573,  112 
S.  W.  654,  where  the  statute  provided:  "It 
shall  be  the  duty  of  the  county  judge  at 
least  once  in  each  year  to  carefully  inquire 
into  the  solvency  of  all  the  sureties  upon 
the  bond  of  each  fiduciary;  and  if  upon  such 
inquiry  there  is  reasonable  grounds  to  be- 
lieve that  any  bond  is  not  amply  sufficient 
to  protect  from  all  loss  to  those  interested, 
he  shall  at  once  give  notice  to  such  fiduciary 
that  a  new  bond  or  additional  surety  on  the 
old  one  is  required,  and  upon  the  failure  of 
the  fiduciary  to  give  said  bond  or  surety 
within  a  reasonable  time  to  be  fixed  bv  the 
court,  he  shall  be  removed," — it  was  hold 
that  if,  by  reason  of  the  county  judge's 
omission  to  inquire  into  the  solvency  of 
the  sureties  on  a  guardian's  bond  annually, 
the  ward  was  harmed,  the  county  judge 
would  be  liable  to  him  for  such  omission. 
(For  further  proceedings  in  this  case,  see 
124  S.  W.  36G.) 

In  Williams  v.  WVeks,  70  S.  C.  1,  48  S.  E. 
619,  it  was  held  that  a  probate  judge  and 
his  sureties  are  liable  for  taking  a  guard- 
ian's bond  with  utterly  insolvent  sureties, 
as  this  is  a  ministerial  act. 

Sheriff^s  bond. 
Tn  Com.  V.  Tilton,  111  Ky.  341,  C3  S.  W. 
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^ith  force  and  arms/  entered  upon  certain 
lands,  and  'with  force  and  arms  did  unlaw- 
fully carry  away  abofit  four  hundred 
bundles  of  cornstalks,  of  the  value/  etc.,  and 
were  engaged  in  carrying  other  cornstalks 
from  said  lands.  By  a  statute  of  this  state 
(Rev.  p.  244,  §  99),  it  is  declared  to  be  an 
indictable  offense  'if  any  person  shall  wil- 
fully, unlawfully,  and  maliciously'  set  fire 
to  or  bum,  carry  off,  or  destroy  any  barrack, 
cock,  crib,  rick,  or  stack  of  hay,  corn,  wheat, 
rye,  barley,  oats,  or  grain  of  any  kind,  .  .  . 
or  any  trees,  herbage,  growing  grass,  hay, 
or  other  vegetables,  etc.  Now,  although  the 
misconduct  described  in  the  complaint  is 
not  the  misconduct  described  in  this  act, 
nevertheless  the  question  of  their  identity 
was  colorably  before  the  magistrate,  and  it 


was  his  duty  to  decide  it;  and  under  the 
rule  above  formulated,  he  is  not  answerable 
to  the  person  injured  for  his  erroneous  ap- 
plication of  the  law  to  the  case  that  was 
before  him/* 

By  "excess  of  jurisdiction,"  as  distin- 
guished from  the  entire  absence  of- jurisdic- 
tion, we  understand  and  mean  that  the  act, 
though  4^ithin  the  general  power  of  the 
judge,  is  not  authorized,  and  therefore  void, 
with  respect  to  the  particular  case,  because 
the  conditions  which  alone  authorize  the  ex- 
ercise of  his  general  power  in  that  particu- 
lar case  are  wanting ;  and  hence  the  judicial 
power  is  not  in  fact  lawfully  invoked. 

By  a  "colorable  cause/'  or  a  "colorable 
invocation  of  jurisdiction,"  as  applied  to 
cases  like  the  instant  one,  we  understand 


002,  in  an  action  against  a  county  -  judge 
for  having  negligently  taking  a  bond  of  the 
sheriff  which  was  insufficient,  the  court 
said  and  held:  "As  the  general  assembly 
has  not  seen  fit  to  pass  any  statute  impos- 
ing a  liability  upon  county  judges  in  taking 
bonds  of  sheriffs  or  other  officials  similar 
to  that  required  in  the  case  of  guardians 
and  wards,  their  liability  in  transactions 
of  this  character  must  be  measured  by  the 
general  rule  in  such  cases.  There  is  no  in- 
timation in  the  pleading  or  proof  that  the 
defendant  acted  corruptly  in  taking  the 
bond  of  Linville.  .  .  .  We  see  no  rea- 
son why  the  universal  rule  which  is  ap- 
plicable to  all  actions  of  judicial  officers, 
honestly  taken,  should  be  departed  from 
in  this  case." 

VIII.  Coroners, 

In  Young  v.  College  of  Physicians  &  Sua- 
geons,  81  Md.  358,  31  L.RJ^.  640,  32  Atl. 
177,  the  court  affirmed  a  judgment  for  the 
defendants,  where  the  following  instruc- 
tion had  been  given:  "There  is  no  evidence 
legally  sufficient  to  show  that  the  defend- 
ant Geer  participated  in  any  way  in  the 
commission  of  the  alleged  wrongful  acts 
mentioned  in  the  declaration,  further  than, 
as  coroner  of  the  state  of  Maryland,  to  or- 
der the  post  mortem  examination  to  be 
performed,  and  that  there  is  no  evidence 
legally  sufficient  to  show  that,  in  ordering 
the  post  mortem  examination  to  be  per- 
formed, he  acted  wantonly,  maliciously,  or 
corruptly,  and  therefore  the  verdict  must 
be  for  this  said  defendant,  Edwin  Geer." 

In  Illinois  a  coroner  and  his  jury  do  not 
act  as  a  court,  and  are  not  clothed  with 
judicial  powers,  and  his  acts  as  coroner  in 
making  an  inquest  are  not  judicial,  but 
must  be  confined  to  the  stated  statutory 
powers  granted  him,  and  if  he  exceeds  thoni, 
it  seems  that  he  will  be  liable  to  an  action 
by  the  parent  of  the  decedent  for  improper 
mutilation.  Palenzke  v.  Bruning,  98  III. 
App.  644. 

IX.  Miscellaneous. 


A  statement  of  claim  that  judges  of  a 
court  of  superior  jurisdiction  committed 
44  UEJ^.(K.S,)  12 


malicious  or  unlawful  acts  while  adminis- 
tering the  laws  of  the  state  raises  no  Fed- 
eral question  under  the  Constitution  and 
laws  of  the  United  States.  United  States 
use  of  Kinney  v.  Bell,  68  C.  C.  A.  144,  135 
Fed.  336.  See  also  to  the  same  effect  Kin- 
ney V.  Mitchell,  138  Fed.  270. 

In  Myers  v.  Dunn,  126  Ky.  548,  13  L.RA. 
(N.S.)  881,  104  S.  W.  352,  where  a  con- 
stable arrested  a  person  for  threatening, 
abusive  language,  and  interfering  with  him 
in  the  performance  of  his  duty,  and  brought 
her  before  the  justice,  who  forcibly  de- 
tained her  for  about  an  hour  before  making 
a  disposition  of  the  case,  this  being  un- 
avoidable under  the  circumstances,  a  part  of 
the  delay  being  due  to  her  own  conduct, 
it  was  held  that  she  had  no  cause  of  action 
against  the  justice;  that  the  case  should 
be  ^'forthwith"  examined  into  by  the  jus- 
tice means,  it  seems,  within,  a  reasonable 
time;  it  does  not  mean  immediately. 

In  Boutte  v.  Emmer,  43  La.  Ann.  080,  15 
L.R.A.  63,  0  So.  921,  it  would  seem  from 
the  report  of  the  case  that  the  mayor  of  the 
city,  naving  personal  authority  over  dis- 
orderly persons,  met  the  plaintiff,  who  was 
a  constable,  in  the  street,  and  who,  tlicre 
was  evidence,  had  been  drinking,  and  first 
remonstrated  with  him  and  then  had  him 
arrested  and  confined  during  the  night, 
and  it  was  held  that  the  mayor  was  not  re- 
sponsible, as  it  was  not  proved  that  he  had 
acted  arbitrarily  or  in  violation  of^law. 

In  Burns  v.  Moragne,  128  Ala.  493,  29  So. 
460,  an  action  on  the  bond  of  a  probate 
judge  and  ex-officio  judge  of  the  county 
court,  the  court,  while  affirming  judgment 
for  the  defendant,  was  of  the  opinion  that 
an  action  would  lie  on  his  bond  for  failure 
of  the  judge  to  copy  and  send  up  a  state- 
ment of  the  sheriff's  costs  in  appeal  cases, 
as  commanded  by  the  statute. 

It  may  be  noted  that  in  Savage  v.  Mat- 
hews, 98  Ala.  635,  13  So.  328,  where  a  judge 
of  probate  intrusted  his  clerk  with  signing 
warrants  on  the  county  treasurer  in  the 
name  of  the  justice,  and  the  clerk  so  signed 
an  unlawful  warrant  which  was  purchased 
from  the  person  to  whom  it  was  issued,  it 
was  held  that  such  purchaser  had  no  cause 
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and  mean  that  some  person,  apparently 
qualified  to  do  so,  has  appeared  before  the 
justice  and  made  complaint  under  oath  and 
in  writing,  stating  at  least  some  fact  or 
facts  which  enter  into  and  may,  under  some 
condition,  or  in  co-operation  with  some  other 
unstated  -fact  or  facts,  constitute  a  criminal 
offense,  or  stating  some  fact,  or  facts 
which  bear  some  general  similitude  to  a  fact 
or  facts  designated  by  law  as  constituting 
an  offense;  in  either  case,  calling  upon  the 
justice  to  pass  upon  their  sufficiency  to 
elicit  the  process  issued. 

A  less  general  definition  is  not  practicable, 
even  were  it  expedient,  and  what  we  have 
said  will  serve  to  illustrate  the  general 
scope  of  this  requirement.  Whether  it  is 
met  is,  of  course,  a  question  of  law  for  the 
court;  while  the  issue  of  good  faith,  malice, 
or  corruption  is  ordinarily  for  the  jury  to 
determine.  We  have  examined  all  the  de- 
cisions of  this  court  upon  the  general  ques- 
tion under  consideration,  and,  with  a  single 
exception,  find  none  in  conflict  with  the  rule 
we  now  adopt. 

In  Duckworth  v.  Johnston,  7  Ala.  581,  the 
warrant  was  held  void,  because  the  affidavit 
charged  no  offense.  The  justice  was  not 
sued,  and  the  only  conclusion  was  that  the 
officer  who  executed  it,  and  the  party  who 
caused  it  to  be  issued,  were  liable  in  tres- 
pass. To  the  same  effect  is  Crumpton  v. 
Newman,  12  Ala.  199,  46  Am.  Dec.  251. 

In  Sasnett  v.  Weathers,  21  Ala.  674,  the 


suit  was  in  trespass  against  the  justice  and 
the  constable.  The  justice  had  rendered  a 
judgment  for  costs  against  the  plaintiff  in 
preliminary  proceedings  for  a  felony,  which 
he  had  absolutely  no  authority  to  do  in  any 
phase  of  the  case.  On  this  void  judgment, 
he  issued  an  exception — a  purely  ministerial 
act.  The  writ  was  held  void,  and  the  justice 
was  held  liable  for  issuing  it  and  the  con- 
stable for  executing  it.  The  question  of 
liability  for  judicial  action  was  not  pre- 
sented. 

In  Withers  v.  Coyles,  36  Ala.  320,  the 
mayor  of  Mobile  was  held  liable  for  trespass 
to  a  slave  whom  he  had  imprisoned  under  an 
ordinance  "for  the  punishment  of  vagrants 
and  disorderly  persons;"  this  court  holding 
that  the  ordinance  was  applicable  only  to 
free  persons,  and  not  to  slaves,  although  the 
word  "persons"  sometimes  included  slaves. 
Inasmuch  as  the  magistrate  was  called  upon 
to  construe  the  ordinance  as  to  its  proper 
application  to  persons,  and  his  decision  of 
the  question  was  a  judicial  act  with  a  color- 
able foundation,  we  think  the  conclusion 
that  he  was  liable  for  his  erroneous  con- 
struction of  the  language  of  the  ordinance 
was  not  justified  on  principle,  and  is  not 
supported  by  any  authority.  We  are  there- 
fore unwilling  to  follow  this  decision. 

In  Craig  v.  Burnett,  32  Ala.  728,  the  mem- 
bers of  the  town  council  of  Cahaba  were  ex 
officio  justices  of  the  peace.  Sitting  as  a 
town  council,  and  not  as  magistrates,  they 
convicted  the  plaintiff  of  an  offense  within 


of  action  against  the  judge  of  probate  and 
his  sureties,  as  the  plaintiff  as  a  stranger 
could  not  complain. 

In  Murray  v.  Mills,  56  Minn.  75,  57  N.  W. 
324,  it  was  held  that  "a  purported  judgment 
of  a  justice  of  the  peace,  which,  upon  its 
face,  appears  to  have  been  rendered  and 
docketed  after  the  expiration  of  the  period 
of  time  fixed  by  1878  Gen.  Stat.  chap.  65,  § 
68,  within  which  a  justice  must  render  and 
enter  judgment,  is  absolutely  void,  and  such 
justice  will  not  be  liable  in  a  civil  action 
for  damages  because  of  such  rendition  and 
entry,  no  further  proceedings  on  his  part 
being  shown." 

A  justice  is  not  liable  for  negligence  in 
being  absent  upon  a  return  day  because  he 
is  not  well  enough  to  face  a  violent  storm 
then  raging.  McGuckin  v.  Wilkins,  75  App. 
Div.  167,  77  N.  Y.  Supp.  385. 

In  Bufford  v.  Cliambers,  148  Ala.  442,  42 
So.  597,  it  was  held  that  a  complaint 
against  a  justice  of  the  peace  alleging  that 
he  unlawfully  or  wrongfully  issued  a  war- 
rant of  arrest,  without  more,  is  but  the 
conclusion  of  the  pleader  and  bad  on  de- 
murrer. 

In  Gammage  v.  Mahaffey,  110  La.  1008, 
35  So.  266,  the  court  held  that,  "the  fact 
that  the  minutes  of  a  mayor's  court  fail 
to  show  exactly  what  sentence  was  intend- 
ed and  understood  to  be  imposed  affords  no 
44  L,B.A.(N,S,) 


sufficient  reason  for  inflicting  damages  up- 
on that  officer  and  upon  the  town  marshal 
for  the  execution  of  such  sentence,  where 
it  appears  that  it  might  lawfully  have  been 
imposed,  and  that  it  was  executed  in  good 
faith  and  without  malice." 

In  Blincoe  v.  Head,  103  Ky.  106,  44  S.  W. 
374,  where  a  police  judge  had  issued  a  war- 
rant of  attachment  without  the  proper 
preliminary  papers  being  filed  with  it,  it 
was  held  that  he  was  liable  for  damages  in 
so  doing,  but  the  court  held  that  in  this 
case  the  judge  was  acting  both  as  judge  and 
clerk,  and  that  it  was  as  clerk  that  he  is- 
sued the  warrant  of  attachment,  and  that 
therefore  he  acted  in  a  ministerial  capacity, 
apparently  considering  that  whether  he 
acted  as  clerk  or  not,  he  would  have  been 
held  liable  as  judge  as  having  acted  without 
jurisdiction. 

In  Ramsey  v.  Burns,  27  Mont.  164,  69  Pac. 
711,  the  court,  while  stating  that  a  justice 
of  the  peace  was  liable  for  the  act  of  a 
special  officer  as  a  sheriff  would  be  for  the 
act  of  his  deputy,  said  that  the  liability 
was  well  stated  in  Dysart  v.  Lurty,  3  Okla. 
601,  41  Pac.  724,  and  quoted  from  that  case 
in  part  as  follows:  "The  general  rule  seems 
to  be  that  if  the  deputy  is  acting  under  a 
writ  or  process,  and,  while  attempting  to 
execute  the  process,  he  exceeds  his  author- 
ity and  commits  a  wrong,  or  fails  to  per* 
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their  jurisdiction  as  magistrates,  and  or- 
dered him  to  be  imprisoned  in  default  of 
payment  of  the  fine.  This  judgment  was,  of 
course,  fundamentally  Toid,  as  was  also  the 
town  clerk's  warrant  of  arrest.  Under  this 
pseudo-judgment,  the  mayor  committed 
plaintiff  to  the  custody  of  the  town  mar- 
shal, and  he  sued  mayor,  clerk,  and  marshal 
for  the  false  imprisonment.  There  was  here 
no  judicial  action,  and  liability  attached 
as  a  matter  of  course.  Comment  is  un- 
necessary; but  the  language  of  the  opinion 
by  Walker,  J.,  is  worthy  of  notice:  "If  it 
appeared  that  the  fact  upon  which  the  juris- 
diction of  the  council  over  the  matter  of 
the  imprisonment  depended  was  judicially 
considered  and  adjudged  by  the  council, 
then  the  defendants  would  not  be  liable. for 
their  mere  error  of  judgment.  Every  judi- 
cial tribunal,  invested  with  authority  to  be 
exercised  in  a  certain  contingency,  has  au- 
thority to  inquire  and  ascertain  whether  the 
contingency  has  occurred.  Where  jwrisdio' 
Hon  depends  upon  the  existence  of  a  pre- 
lifninary  fact,  there  is  authority  to  decide 
whether  that  fact  exists.  A  court  is  entitled 
to  as  full  protection  against  an  error  of 
judgment  in  reference  to  the  existence  of 
the  jurisdictional  fact  as  in  reference  to  the 
merits  of  the  suit."  (Italics  ours.)  It  will 
be  noted,  also,  that  no  distinction  is  recog- 
nixed  between  superior  and  inferior  judges. 
The  loose,  if  not  inaccurate,  treatment  of 
this  subject  in  some  of  the  early  cases,  is 
well  illustrated  by  the  citation  of  this  case 


in  support  of  the  conclusiou  reached  in 
Withers  v.  Coyles,  supra,  with  which  it  is 
evidently  wholly  inconsistent. 

In  Woodall  v.  McMillan,  38  Ala.  622,  the 
action  was  trespass  for  a  false  imprison- 
ment against  the  prosecutor  for  causing  a 
justice  of  the  peace  to  issue  a  warrant  of 
arrest  for  plaintiff  on  an  affidavit  charging 
him  with  the  commission  of  the  crime  of 
perjury  at  Huntsville,  in  a  neighboring 
county.  There  being  no  jurisdiction  of  the 
subject-matter,  the  warrant  was  held  void, 
and  the  prosecutor  held  liable.  It  would 
seem  that  the  justice  also  would  have  "been 
liable  under  the  rule  we  announce. 

In  Heard  v.  Harris,  68  Ala.  43,  the  prin- 
ciple of  the  rule  was  expressly  left  unde- 
cided; Brickell,  Ch.  J.,  saying:  "Whether 
it  be  true  or  not  the  personal  protection  the 
maxim  [of  judicial  exemption]  affords  is 
confined,  when  the  authority  of  an  inferior 
jurisdictional  officer,  like  a  justice  of  the 
peace,  is  drawn  in  question,  to  matters 
within  their  jurisdiction,  or  whether  he  is 
entitled  to  protection  because  he  may  have 
erroneously  adjudged  he  had  jurisdiction, 
and  whether,  at  his  peril,  he  adjudges  that 
question,  we  do  not  consider." 

In  McLendon  v.  American  Freehold  Land 
Mortg.  Co.  119  Ala.  518,  24  So.  721,  a  jus- 
tice of  the  peace  was  held  liable  for  falsely 
certifying  an  acknowledgment  to  a  deed; 
the  grantor  not  having  made  the  acknowl- 
edgment, nor  even  appeared  before  the  justice 
for     the     purpose.     Although    the    certifi- 


form  the  duty  imposed  upon  him,  his  prin- 
cipal and  the  principal's  sureties  will  be 
liable  for  any  damages  arising  from  such 
acts  or  omissions,  or,  if  he  is  acting  with- 
out process  and  under  the  orders  or  in- 
structions or  with  the  assent  of  his  supe- 
rior, then  the  principal  and  sureties  are 
liaUe." 

It  seems  to  have  been  the  opinion  of  the 
court  in  O'Handley  v.  Dooley,  31  N.  S.  121, 
where  a  constable,  having  levied  an  execu- 
tion, asked  the  justice  what  should  be  done 
with  the  property,  that  the  justice's  reply, 
made  in  ignorance  that  there  was  any  con- 
troversy as  to  the  ownership,  was  to  be 
taken  as  mere  friendly  advise  for  which  he 
was  not  liable. 

In  the  confusedly  reported  case  of  Stall- 
ings  y.  GUbreath,  146  Ala.  483,  41  So.  423, 
where  it  would  seem  that  a  constable  after 
a  claim  for  exemptions,  but  before  it  was 
tried,  proceeded  to  sell  the  eoods,  the  court 
was  of  the  opinion  that,  if  the  justice  of 
the  peace  who  issued  the  process  told  the 
constable  to  make  the  levy,  and  the  con- 
stable was  influenced  thereby,  the  justice 
was  a  joint  tort  feasor,  whether  he  was 
acting  in  the  capacity  of  justice  of  the 
peace  or  not,  but  the  case  was  reversed  on 
other  grounds. 

The  Pennsylvania  act  of  1772  provides 
that  no  writ,  etc^  at  the  suit  of  a  subject, 
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shall  be  served  on  a  justice  of  the  peace 
for  anything  done  by  him  in  the  execution 
of  his  office,  until  notice  in  writing  shall 
have  been  given  to  him,  as  provided  by  the 
statute,  at  least  thirty  days  before  the 
suing  out  or  serving  of  the  same.  In  Koss 
V.  Hudson,  6  Pa.  Super.  Ct.  552,  the  court, 
in  holding  a  justice  entitled  to  the  notice 
provided  by  the  act  of  1772,  said:  "The 
words,  'in  the  execution  of  his  office,'  can- 
not be  held  to  mean  absolute  certainty  of 
jurisdiction,  as  that  would  preclude  possi- 
bility of  error,  and  the  officer  would  not 
then  require  protection.  The  words  must 
be  qualified  by  the  decisions;  and  then  the 
meaning  will  be,  that  a  party,  to  be  en- 
titled to  the  protection  of  a  notice,  must 
bona  fide  and  reasonably  believe  himself 
to  be  authorized  by  the  act.  The  evidence 
clearly  shows  the  justice  to  have  acted  in 
the  mistaken  belief  that  he  was  following 
the  strict  letter  of  a  statute,  and  to  have 
erred  only  because  he  failed  to  legally  dis- 
tinguish between  the  means  to  be  em- 
ployed in  the  collection  of  township  or 
school  taxes.  If  the  defendant  acted  in 
honest  ignorance,  or  in  an  honest  belief 
that  he  was  acting  by  reason  of  his  office 
as  justice  of  the  peace,  in  putting  the  law 
in  motion,  he  was  entitled  to  the  notice  re- 
quired by  the  act  of  1772." 

3.  3.  Qt 
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cat<»  of  acknowledgment  is,  under  our  de- 
cisions, a  judicial  act,  it  is  manifest  that  it 
was  here  without  any  color  of  authority, 
and  there  was  nothing  to  challenge  his  judi- 
cial action.  Indeed,  it  was  prima  facie  ma- 
licious or  corrupt. 

In  Crosthwait  v.  Pitts,  139  Ala.  421,  36 
So.  83,  the  same  conclusion,  on  the  same 
facts,  is  reaffirmed.  , 

In  the  recent  case  of  Earp  v.  Stephens,  1 
Ala.  App.  447,  55  So.  270,  a  justice  of  the 
peace,  was  held  liable  for  issuing  a  writ  of 
attachment  against  property  without  either 
affida^^it  or  bond.  Here  there  was  nothing  to 
provoke  inquiry,  and  not  even  a  colorable 
appeal  to  the  authority  exercised.  The  rul- 
ing is  explained  by  Walker,  P.  J.,  in  perfect 
accord  with  the  insta"ht  case;  for  he  says: 
'*It  is  not  to  be  supposed  that  the  legisla- 
ture intended  that  the  official  should  have 
the  power  to  direct  such  a  summary  seizure 
of  property  without  even  a  colorable  attempt 
to  require  an  observance  of  the  precautions 
prescribed  to  prevent  the  issuance  of  the 
writ  in  cases  in  which  the  law  did  not  'au- 
thorize it,  and  to  provide  the  prescribed 
means  of  indemnity  for  an  abuse  of  the  ex- 
traordinary process." 

Applying,  now,  the  rule  of  liability  above 
stated  to  the  facts  of  the  present  case,  we 
are  of  the  opinion  that  the  affidavit  made 
before  the  defendant  as  a  justice  of  the 
peace,  though  wholly  insufficient  to  charge 
any  criminal  offense,  or  to  justify  the  is- 
suance of  the  warrant  of  arrest,  neverthe- 
less was  clearly  an  attempt  to  charge  a 
threatened  criminal  trespass  on  affiant's 
land.  And,  stating  facts  which  were  ele- 
ments of  that  offense,  and  of  legal  signifi- 
cance and  value  in  its  proof,  a  colorable  case 
was  presented  which  fairly  invoked  the  jus- 
tice's judgment  as  to  their  sufficiency  for 
the  purpose  intended.  The  issuance  of  the 
warrant  was  therefore  a  judicial  act,  in- 
volving his  inquiry  and  affirmative  con- 
clusion as  to  his  power  and  authority  to 
do  so,  for  which  he  cannot  be  held  liable,  if 
lie  acted  in  good  faith.  It  follows  that  the 
special  plea  stated  a  good  defense  to  the 
complaint  as  framed,  and  the  demurrers 
were  properly  overruled. 

The  question  of  good  faith  on  the  part 
of  the  defendant  is  not  directly  presented 
here  by  the  pleadings;  but  we  deem  it 
necessary  to  any  clear  apprehension  of  the 
rule  of  nonliability  to  state.  al.«o,  its  essen- 
tial limitations.  And  in  this  connection  it 
is  to  be  noted  that,  since  the  law  will  always 
prima  facie  impute  good  faith  to  judicial 
action,  the  burden  is  upon  the  plaintiff,  in 
a  case  like  this,  to  botli  allege  and  prove  the 
want  of  it. 

Application  for  rehearing  overruled. 
44  L.R.A.(N.S.) 


Dowdell,  Gh.  J.,  and  Simpson,  Ander- 
son, and  Siiyre,  JJ.,  concur.  McClellan, 
J.,  concurs   in  the  conclusion. 


Mayfield,  J.,  dissenting: 

On  rehearing,  the  majority  decline  to 
change  the  decision,  but  do  not  change  the 
opinion.  To  this  changed  opinion,  I  pro- 
pose to  reply. 

This  opinion,  by  my  brother  Somerville, 
will  be  a  splendid  one  when  a  case  arises 
to  which  it  can  apply.  It  is  not  applicable 
to  the  case  at  bar,  but  is  applicable  to  cases 
like  those  of  Grove  v.  Van  Duyn,  44  N.  J.  L. 
654,  43  Am.  Rep.  412,  and  Bradley  v. 
Fisher,  13  Wall.  335,  20  L.  ed.  646.  I  fully 
concur  with  Brother  Somerville  that  these 
are  leading  American  cases,  and  among  the 
best  considered,  by  the  ablest  judges,  as  to 
the  civil  liability  of  inferior  judges  as  for 
their  judicial  actions.  There  is  not  a  sen* 
tence,  a  line,  a  word,  in  the  opinions  of 
those  two  cases,  in  which  I  do  not  concur; 
nor  do  I  think  that  there  was  error  in  the 
conclusion  or  decision  of  either. 

The  radical  and  controlling  difference  be- 
tween these  cases  and  the  one  under  consid- 
eration is  that  the  former  were  actions 
which  sought  to  hold  a  judge  of  an  inferior 
court  liable  for  erroneous  judicial  actions; 
while  this  action  seeks  to  hold  the  judge 
liable  for  a  void  and  unauthorized  minis- 
terial act.  If  this  had  been  an  action  for  *'an 
erroneous  or  corrupt  exercise  by  the  justice 
of  the  jurisdiction  the  law  confers,"  then  the 
opinion  of  the  majority  would  be  applicable, 
and  sufficient  answer  to  the  contentions  of 
appellant;  but  the  fact  remains  unanswered, 
and  this  record  and  the  statutes  and  the  deci- 
sions of  this  and  other  courts  declare  that  it 
is  not  such  a  case,  and  must  be  distinguished 
from  such. 

This  distinction  is  clearly  pointed  out  by 
Brickell,  J.,  in  the  case  of  Kelly  v.  Moore,  51 
Ala.  364,  365.  It  is  there  made  clear  that 
actions  like  that  there  under  consideration 
(which  was  exactly  like  this)  were  brought 
under  the  statute,  not  for  a  corrupt  or  erro- 
neous exercise  of  jurisdiction  conferred  by 
law,  but  for  an  abuse  of  the  author itv  of  the 
oflice,  in  acts  done  "under  color  of  office.'' 
Fn  the  case  stated,  Brickell,  J.,  treating  of 
the  wrong  complained  of,  says:  "'Under 
color  of  his  office,'  he  arrests  and  imprisons 
the  plaintiff.  This  was  a  misdemeanor  at 
common  law,  and  a  tort  for  which  an  action 
could  have  been  maintained  against  the  jus- 
tice. The  sureties  on  his  official  bond  would 
not,  at  common  law.  have  been  liable  for  this 
tort.  The  malfeasance  of  their  principal,  of 
whicli  misfeasance  could  not  also  be  predi- 
cated, was  not  within  the  scope  of  their 
ol)ligation.    The  Governor  v.  Hancock,  2  Ala, 
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728;  McEllmney  v.  Gilloland,  30  Ala.  383. 
This  was  deemed  a  defect  in  the  common 
law,  and  to  cure  it  the  statute  now  extends 
the  liahilitv  of  sureties  on  orti-ial  bonds  to 
injuries  from  wrongful  acts  done  by  the 
officer  Tinder  color  of  his  office,  as  well  as  to 
the  nonperformance  or  negligent  perform- 
ance of  official  duty.    Rev.  Code,  §  1G9." 

The  gravamen  of  the  complaint  in  this 
case,  to  quote  exactly,  is  as  follows:  "The 
said  Douglass  did,  under  color  of  his  office 
as  such  justice  of  the  peace,  cause  the  plain- 
tiff to  be  illegally  arrested,  by  which  he  was 
deprived  of  his  liberty  for  a  long  time," 
etc.  No  complaint  whatever  is  made  of  any 
judicial  action  on  the  part  of  the  justice, 
whether  erroneous  or  corrupt.  It  is  a  min- 
isterial act,  done  under  color  of  office,  of 
which  complaint  is  made;  and  for  such  the 
statute  makes  the  justice  and  his  official 
bondsman  *liable. 

It  is  true  that  the  justice  and  the  surety 
attempted  to  defend  against  this  action  by 
pleading  that  the' acts  of  the  justice  were 
*'judicial,"  and  that  therefore  neither  he  nor 
the  surety  was  liable  civilly  for  damages 
cons€»quent  upon  such  acts.  But  the  trouble 
as  to  this  plea  was  that  it  set  out  the  war- 
rant issued  by  the  justice,  and  under  which 
the  plaintiff  was  arrested  and  imprisoned, 
which  warrant,  as  Brother  Somerville  very 
correctly  holds,  was  void  on  its  face.  In 
issuing  this  warrant,  the  justice  no  more 
acted  judicially  than  did  the  constable  who 
executed  it;  both  were  equally  ministerial 
acts,  and  the  two  officers  are  equally  liable 
as  for  arrests  made  under  the  writ,  if  in 
fact  and  in  law  it  is  absolutely  void. 

A  justice  of  the  peace,  in  both  civil  and 
criminal  proceedings  before  him,  acts  both 
judicially  and  ministerially;  and  as  for  his 
judicial  acts,  if  within  his  jurisdiction  op 
*'colorably  so,"  as  stated  by  Justices  Beasley 
and  Somerville,  he  is  not  civilly  liable, 
though  the  acts  are  both  erroneous  and 
corrupt;  but  as  for  his  ministerial  acts 
which  are  void  and  wholly  unwarranted  by 
law,  he  is  civilly  and  personally  liable,  was 
so  under  the  English  common  law,  is  so 
under  all  American  common  law,  and,  to- 
gether with  his  official  bondsmen,  is  in  this 
state  made  liable  by  statute.  51  Ala.  365, 
366. 

A  justice,  in  criminal  proceedings,  in  hear- 
ing complaints,  taking  affidavits,  examining 
witnesses  to  determine  whether  or  not  any 
offense  has  been  committed,  and  if  so,  what 
offense  and  who  is  probably  guilty  thereof, 
acts  judicially,  just  as  he  does,  on  the  hear- 
ing or  the  trial,  when  the  accused  is  brought 
before  him;  and  if  the  justice  errs  in  such 
matters,  he  is  not  civilly  liable  to  any  party 
injured  by  reason  of  his  error,  as  long  as  he 
acts  within  his  jurisdiction  as  justice.  But 
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when  he  undertakes  the  issuinnr  of  a  warrant 
of  arrest,  which  commands  and  secures  the 
arrest,  and  possibly  the  imprisonment,  of 
the  person  cbarirod,  he  quoad  hor  acts  minis- 
terially: and  if  he  issues  a  warrant  which 
is  absolutely  void  on  its  face,  or  a  warrant 
which  is  valid,  but  not  authorized  bv  law  to 
be  issued  by  the  justice  in  that  particular 
case,  he  is  civilly  liable,  just  as  a  private 
citizen  would  be  if  he  issued  such  a  process, 
and  thus  procured  wrongful  arrests  and  -im- 
prisonment. From  such  liability,  the  justice 
cannot  hide  beneath  his  judicial  ermine. 

The  effect  of  our  statute  is  to  make  also 
liable  the  official  bondsmen  of  the  justice 
for  all  such  unlawful  and  unwarranted  acts 
done  "under  color  of  office."  It  is  the  "color 
of  office"  alone  that  makes  the  bondsmen 
liable,  and,  of  course,  they  are  not  liable  if 
the  principal  is  not  so  liable.  "Color  of 
office"  is  necessary  to  render  the  surety  liable 
as  for  ministerial  acts,  as  well  as  is  "color 
of  jurisdiction"  to  excuse  the  justice  as  for 
judicial  acts. 

The  law  is  well  stated  by  the  supreme 
court  of  New  York,  in  the  case  of  Blythe 
V.  Tompkins,  2  Abb.  Pr.  472:  "The  de- 
fendant, having  jurisdiction  to  issue  war- 
rants for  the  apprehension  of  persons  for 
violating  the  provisions  of  the  *Act  to  Pre- 
vent Intemperance,  Pauperism,  and  Crime,' 
could  not  be  made  liable  in  a  civil  action  for 
deciding  that  a  warrant  should  issue  on  in- 
sufficient evidence.  In  determining  whether 
there  was  sufficient  evidence  to  authorize  the 
issuing  of  a  warrant,  he  acted  judicially; 
and  he  is  not  liable  while  thus  acting,  even 
if  he  erred  in  judgment.  Horton  v.  Auch- 
moody,  7  Wend.  200;  Tompkins  v.  Sands,  8 
Wend.  462,  24  Am.  Dec.  46;  People  ex  rel. 
Case  v.  Collins,  19  Wend.  50;  Ilarman  v. 
Brotherson,  1  Denio,  537,  540;  Houghton  v. 
Swarthout,  1  Denio,  590;  Payne  v.  Barnes, 
5  Barb.  467;  Weaver  v.  Devendorf, 
3  Denio,  117;  People  ex  rel.  Mygatt 
V.  Chenango  County,  11  N.  Y.  573.  But 
in  making  the  warrant  and  delivering 
it  to  the  officer  ho  acted  ministerially. 
Rogers  v.  Mulliner,  6  Wend.  597,  603,  22 
Am.  Dec.  546;  Tompkins  v.  Sands,  8  Wend. 
462,  24  Am.  Dec.  46;  Van  Rensselaer  v. 
Witbeck,  7  N.  Y.  521 ;  Houghton  v.  Swart- 
hout, 1  Denio,  589.  'Where  ministerial  duty 
is  violated,  the  officer,  although  for  most 
purposes  a  judge,  is  still  civilly  liable  for 
such  misconduct.*  Wilson  v.  New  York,  1 
Denio,  599,  43  Am.  Dec.  719;  Barb.  Cr.  Tr. 
429,  430,  and  cases  cited.  The  main  ques- 
tion to  be  decided  is  whether  the  warrant  is 
void  on  its  face.  If  it  is,  then  it  will  not 
protect  the  defendant,  altliough  he  acted  in 
good  faith,  and  was  authorized  by  the  evi- 
dence before  him  to  issue  a  valid  warrant." 

The  distinction  between  judicial  and  min- 
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isterial  acts^  and  the  liability  as  for  each, 
is  observed  by  all  the  text  writers  and  in 
all  the  decisions  upon  the  subject.  See 
Words  and  Phrases,  Ministerial  Acts,  which 
collects  the  decisions.  The  same  distinction 
between  the  two  kinds  of  acts  of  the  justice, 
and  his  liability  for  each,  has  been  repeat- 
edly recognized  by  this  court.  "Justices  are 
not  liable  for  their  judicial  acts,  however 
erroneous,  and  there  can  be  no  inquiry  as 
to  .the  motive  for  such  acts.  Coleman  v. 
Roberts,  113  Ala.  323,  36  L.  R.  A.  84,  59 
Am.  St.  Rep.  Ill,  21  So.  449;  Heard  v. 
Harris,  68  Ala.  43;  McLendon's  Case,  119 
Ala.  618,  24  So.  721;  Irion  v.  Lewis,  56  Ala. 
190.  But  they  and  their  sureties  are  liable 
for  their  wrongful  ministerial  acts  done 
under  color  of  office.  Coleman  v.  Roberts, 
113  Ala.  323,  36  L.  R.  A.  84,  59  Am.  St. 
Rep.  Ill,  21  So.  449;  McLendon's  Case,  119 
Ala.  518,  24  So.  721;  Kelly  v.  Moore,  51  Ala. 
364;  Mason  v.  Crabtree,  71  Ala.  479.  A 
justice  of  the  peace  who  affixes  an  official 
certificate  of  acknowledgment  to  a  deed 
which  is  false  and  fraudulent  is  guilty  of 
a  gross  usurpation,  for  which  he  is  liable 
on  his  official  bond  to  the  party  injured. 
McLendon's  Case,  supra.  Where  a  justice 
of  the  peace  commits  a  wrong  under  color 
of  his  office,  which  is  a  usurpation  of  judi- 
cial authority,  he  will  not  be  protected  from 
responsibility  on  his  bond  because  he  acted 
in  a  judicial  capacity.  Ibid.;  Heard  v. 
Harris,  68  Ala.  47 ;  Woodruff  v.  Stewart,  63 
Ala.  215."    4  Mayfield  Dig.  2. 

If  the  action  in  this  case  had  been  based 
solely  upon  a  judicial  act  of  the  justice,  then 
the  opinions  of  the  majority  (original,  and 
that  on  the  rehearing)  would  be  applicable, 
or  at  least  "colorably"  applicable;  but  the 
action  is  for  an  unauthorized  and  illegal 
•  ministerial  act  done  "under  color  of  office." 
Hence  the  majority  opinions  are  not  "color- 
ably"  applicable  to  the  case  in  hand. 

So  far  as  I  know,  but  few  courts  or 
judges,  during  the  last  century,  have 
doubted  or  denied  the  soundness  of  the 
proposition  that  an  action  will  not  lie 
against  a  judge  for  a  wrongful  commitment, 
nor  for  an  erroneous  judgment,  nor  for  any 
other  act  performed  or  done  by  him  in  his 
"judicial  capacity."  Such  absolution  or  ex- 
emption from  liability  is  necessary  to  the 
independence,  if  not  to  the  very  existence,  of 
the  judiciary,  as  its  sole  duty  is  to  pass 
upon  and  determine  the  rights  and  liberties 
of  the  citizens,  among  themselves,  and  as 
between  them  and  the  state,  and  if  judges 
are  to  be  held  liable  for  their  erroneous  de- 
cisions, we  will  soon  have  no  judges,  or,  if 
any,  they  will  all  be  bankrupts.  Cases  in- 
volving great  interests,  and  the  liberties  and 
even  the  character  of  prominent  parties,  ex- 
citing the  deepest  feelings  and  prejudices, 
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are  constantly  being  determined  by  the 
courts.  In  such  cases,  there  is  often  great 
conflict  in  the  evidence,  and  great  doubt  as 
to  the  law  which  should  control  the  decision, 
imposing  upon  the  judges  the  severest  tests 
of  labor,  care,  and  of  painstaking  conscious- 
ness of  responsibility.  And  often,  in  such 
cases,  the  losing  party  feels  the  keenest  dis- 
appointment, and  therefore  the  more  readily 
looks  to  anything,  rather  than  to  the  reason- 
ing or  the  soundness  of  the  decision  against 
him,  to  explain  the  action  of  the  judge  or 
judges  who  decide  against  him.  This  in- 
tensified feeling  of  disappointment  often  finds 
vent  in  imputations  against  the  character 
of  the  judges  or  of  the  court  rendering  the 
decision.  This  results  not  always  from  bad 
motives  of  litigants,  any  more  than  from 
the  bad  motives  of  the  judges  or  courts 
rendering  the  decisions,  but  is  probably 
largely  due  to  the  imperfection  of  human 
nature.  If  an  action  would  lie  for  the 
wrongful  decision  of  a  judge  under  such 
conditions,  when  the  passions  and  prejudices 
of  litigants  are  thus  fired  by  disappointment, 
many  litigants  would  not  hesitate  to 
ascribe  any  motive  or  character  to  the  act 
or  decision  which  was  against  them,  their 
interest,  liberty,  or  character,  such  is  the 
frailty  of  human  nature.  For  this  reason, 
the  law  has  seen  fit  to  provide  that  judges 
shall  not  be  liable  for  their  judicial  acts, 
though  done  corruptly  and  maliciously. 

As  was  said  by  Justice  Field,  in  Bradley 
V.  Fisher,  13  Wall.  350,  20  L.  ed.  650 :  "In 
this  country,  the  judges  of  the  superior 
courts  of  record  are  only  responsible  to  the 
people,  or  the  authorities  constituted  by  the 
people,  from  whom  they  receive  their  com- 
missions, for  the  manner  in  which  they  dis- 
charge the  great  trusts  of  their  office.  If,  in 
the  exercise  of  the  powers  with  which  they 
are  clothed  as  ministers  of  justice,  they  act 
with  partiality  or  maliciously  or  corruptly 
or  arbitrarily  or  oppressively,  they  may  be 
called  to  an  account  by  impeachment,  and 
suspended  or  removed  from  office.  In  some 
states,  they  may  be  thus  suspended  or  re- 
moved without  impeachment  by  a  vote  of  the 
two  houses  of  the  legislature." 

The  only  liability  that  attaches  to  an  er- 
roneous judicial  act  is  when  there  is  clearly 
no  jurisdiction  of  the  subject-matter,  when, 
of  course,  any  asserted  authority  is  obvi- 
ously usurped,  and  if  the  want  of  authority 
is  known  to  the  judge  no  excuse  is  permis- 
sible; but  the  manner  in  which,  and  the 
extent  to  which,  the  jurisdiction  shall  be 
exercised,  are  questions  peculiarly,  if  not  ex- 
clusively, for  the  determination  of  the 
judge. 

Justice  Field  (13  Wall.  335)  quotes  from 
the  English  justice,  Blanc,  that  there  is  "a 
material  distinction  between  a  case  where 
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a  party  comes  to  an  erroneous  conclusion 
in  a  matter  over  which  he  has  jurisdic- 
tion, and  a  case  where  he  acts  wholly  with- 
out jurisdiction;"  and  goes  on  to  say  that 
Judge  Blanc  "held  that,  where  the  sub- 
ject-matter was  within  the  jurisdiction  of 
the  judge,  and  the  conclusion  was  erroneous, 
although  the  party  should,  by  reason  of  the 
error,  be  entitled  to  have  the  conclusion  set 
aside,  and  to  be  restored  to  his  former 
rights,  yet  he  was  not  entitled  to  claim  com- 
pensation in  damages  for  the  injury  done 
by  such  erroneous  conclusion,  as  if  the 
court  had  proceeded  without  any  jurisdic- 
tion." 

While  the  immunity  from  liability  of 
judges  as  for  judicial  acts  is  almost  abso- 
lute, no  such  immunity  exists  as  for  their 
ministerial  acts.  As  to  such  latter  class  of 
acts,  judges  are  liable,  just  like  all  other 
public  officers;  and  to  protect  the  people 
against  the  oppression  of  officers,  statutes 
have  been  enacted  requiring  certain  officers 
to  execute  official  bonds,  conditioned  to  pay 
all  such  damages  as  may  result  to  the  people 
or  to  the  state  if  the  officer  shall  not  faith- 
fully perform  and  discharge  the  duties  of 
the  office.  Among  the  officers  required  to 
give  such  bonds  are  justices  of  the  peace 
and  probate  judges.  While  they  and  their 
bondsmen  are  not  liable  as  for  acts  which 
are  strictly  judicial,  if  done  within  their 
jurisdiction,  they  are  liable  as  for  the  min- 
isterial acts,  as  such,  just  as  are  sheriffs  or 
other  officers. 

The  distinction  which  I  have  endeavored 
to  draw  between  "judicial  acts"  and  "minis- 
terial acts"  is  clearly  observed  by  all  the 
cases  cited  and  relied  upon  by  the  majority. 
The  case  of  Bradley  v.  Fisher,  supra,  which 
the  majority  say  is  the  leading  case,  was 
based  solely  upon  "judicial  acts"  by  reason 
of  the  'Vilful,  malicious,  oppressive,  and 
tyrannical  acts  and  conduct"  of  a  judge  in 
depriving  the  plaintiff  of  the  right  to  prac- 
tise law;  that  is,  in  disbarring  the  plaintiff 
from  such  practice.  The  other  leading  case 
relied  upon  is  the  New  Jersey  case  quoted 
from  at  length.  While  the  facts  in  that  case 
are  very  similar  to  those  in  the  case  at  bar, 
it  is  clearly  distinguishable  from  this  upon 
the  sole  ground  of  judicial  action  and  minis- 
terial action.  There  was  no  question  in  that 
ease  as  to  the  validity  of  the  warrant  of 
arrest,  but  only  as  to  whether  it  was  law- 
fully issued  under  the  affidavit  and  the  evi- 
dence before  the  justice  when  he  issued  it. 
The  affidavit  is  set  out  in  that  case,  but  the 
warrant  is  not;  but  the  statement  of  facts 
says  that  the  justice  thereupon  "issued  his 
warrant  in  the  ordinary  form."  If  the 
warrant  in  that  ease  had  been  void,  as  it 
was  in  this,  the  justice  would  have  been  held 
liable  under  the  opinion  there. 
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Chief  Justice  Beasley,  in  the  case  so  much 
relied  upon  and  cited  by  the  majority  (44  N. 
J.  L.  660,  43  Am.  Rep.  412),  says:  "If  a 
magistrate  should,  of  his  own  motion,  with- 
out oath  or  complaint  being  made  to  him,  on 
mere  hearsay,  issue  a  warrant  and  cause  an 
arrest  for  an  all  alleged  larceny,  it  cannot  be 
doubted  that  the  person  so  illegally  impris- 
oned could  seek  redress  by  a  suit  against 
such  officer.  It  would  be  no  legal  answer  for 
the  magistrate  to  assert  that  he  had  a  gen- 
eral cognizance  over  criminal  offenses;  for 
the  conclusive  reply  would  be  that  this  par- 
ticular case  was  not,  by  any  form  of  pro- 
ceeding, put  under  his  authority." 

So  in  the  case  at  bar,  if  the  justice  had 
issued  a  proper  warrant  for  "a  trespass 
after  warning,"  or  for  a  threatened  breach 
of  the  peace,  then  his  liability,  if  any,  would 
have  been  as  for  a  judicial  act;  but  the 
warrant  he  issued  was  absolutely  void, 
charging  no  criminal  offense  known  to  God 
or  man ;  and,  had  he  taken  a  proper  affidavit 
and  fully  examined  the  affiant  and  his  wit- 
ness under  oath,  and  their  evidence  had 
shown  conclusively  that  a  dozen  criminal 
offenses  had  been  committed,  and  that  the 
person  arrested  was  guilty  of  all,  this  would 
not  have  warranted  him  in  issuing  a  war- 
rant void  on  its  face,  and  which  was  in- 
tended to,  and  did,  procure  the  arrest  and 
imprisonment  of  this  plaintiff.  Suppose  the 
affidavit  or  other  proof  before  the  justice 
should  show  the  offense  of  larceny,  this 
would  not  authorize  the  issuance  of  a  valid 
warrant  charging  murder,  and  would  cer- 
tainly not  authorize  or  justify  the  issuing 
of  a  void  warrant. 

But  the  justice  in  this  case  is  in  a  worse 
condition;  the  affidavit  he  took  was  as  void 
as  his  warrant,  and  he  failed  to  examine 
any  witness  before  issuing  the  warrant,  as 
the  statute  directs,  but  proceeded  to  issue  an 
absolutely  void  warrant,  and  now  attempts 
to  escape  liability  by  hiding  under  his  judi- 
cial robes  as  for  this  unwarranted  and 
illegal  ministerial  act  of  issuing  a  void  war- 
rant, and  then  directing  the  sheriff  or  con- 
stable to  arrest  and  imprison  the  plaintiff 
under  this  void  process  issued  by  him,  thus 
depriving  the  plaintiff  of  his  liberty  without 
due  process  of  law,  and  rendering  the  sheriff 
or  constable  absolutely  liable  for  obeying  his 
orders  and  executing  his  process,  as  the  law 
directs  such  executive  officer  to  do. 

What  was  said  by  the  supreme  court  of 
New  York  in  Blythe  v.  Tompkins,  2  Abb. 
Pr.  472,  is  very  appropriate  here.  The 
officer  who  issues  or  executes  process  must 
see  that  it  is  valid  on  its  face,  or  he  is  liable 
for  his  acts  under  it.  The  law  does  not 
throw  any  protection  around  an  officer  or 
person  who  attempts  to  arrest  by  an  illegal 
warrant. 
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The  writ  or  warrant  must  not  be  deficient 
in  the  frame  of  it.  It  must  at  least  be  law- 
ful on  its  face.  It  would  be  strikingly  un- 
just to  hold  one  officer  liable  for  a  minis- 
terial act  in  executing  process,  but  excuse 
the  officer  who  issued  it,  who  was  charged 
with  the  duty  and  was  under  bond  to  issue 
it  correctly.  The  latter  is  presumed  to  be, 
and  should  be,  more  competent  to  judge  of 
the  validity  of  the  process  which  he  himself 
issues,  than  the  former,  whose  duty  the  law 
makes  it  to  execute  all  process  issued  by  the 
latter.  If  the  justice  acted  judicially  in 
issuing  the  warrant,  there  might  be  some 
force  in  the  reasoning  of  the  majority  opin- 
ion; but,  as  all  the  authorities,  including 
our  own,  hold  this  act  to  be  a  ministerial 
one,  I  cannot  s^  how  the  judicial  immunity 
can  protect  the  justice  as  to  this  act. 

A  justice  who  renders  an  erroneous  or 
void  judgment  and  sentence  may  not  be 
liable  therefor  if  the  subject-matter  and  the 
party  were  within  and  under  his  jurisdic- 
tion; but  if,  in  addition  to  that,  he  issues  a 
void  mittimus,  committing  the  defendant  to 
jail,  or  to  the  whipping  post,  or  to  be  hung, 
as  a  justice  once  did  in  this  state,  and  the 
mittimus  should  be  executed,  I  apprehend 
there  would  be  no  doubt  as  to  his  liability 
as  for  this  act.  The  same  is  true  as  for  his 
rendering  a  void  judgment  in  a  civil  action. 
He  might  not  be  liable  if  the  judicial  act 
was  within  his  jurisdiction,  or  "colorably" 
so,  if  you  please  to  so  term  it;  but  if  he 
should  thereafter  issue  a  void  execution, 
and  the  defendant's  property  should  be  sold 
thereunder  wrongfully,  I  apprehend  that 
there  would  be  no  doubt  as  to  his  liability 
in  that  instance.  The  issuance  of  a  war- 
rant upon  affidavit  or  other  ex  parte  judi- 
cial examination  as  to  probability  of  guilt 
is  as  much  a  ministerial  act  as  is  the  is- 
suance of  an  execution  or  mittimus  after 
trial  and  judgment. 

It  was  the  warrant  that  caused  the  arrest 
and  imprisonment  of  the  plaintiff  in  this 
case,  not  the  void  affidavit,  nor  the  failure 
to  examine  affiant  or  other  witnesses  before 
its  issuance,  or  before  any  erroneous  judi- 
cial judgment.  If  the  warrant  was  void,  as 
the  court  holds  it  was,  it  could  not  be  cured 
because  there  was  a  sufficient  affidavit  or 
preliminary  proofs  and,  if  so,  certainly  it 
was  not  cured  because  there  was  a  void 
affidavit  and  no  preliminary  examination 
of  witnesses,  as  the  statute  contemplates 
and  provides  for. 

To  my  mind  the  only  plausible  theory 
upon  which  the  decision  and  conclusion  of 
the  majority  can  rest  is  upon  one  thus  far 
not  suggested,  though  two  opinions  have 
thus  far  been  written.  That  plausible 
theory  is  that  the  affidavit  and  warrant  are 
not  void,  but  valid,  or  at  worst  merely  ir- 
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regular  or  voidable  only;  but  the  trouble 
with  this  theory  is  that  it  runs  counter  to 
both  the  facts  and  the  record  in  this  case,  as 
well  as  to  scores  of  decisions  of  this 
court,  and  to  hundreds,  if  not  to  thousands, 
of  those  of  other  courts.  Many  of  these  are 
cited  in  the  opinion  of  Justice  Somerville, 
and  many  in  the  brief  of  the  appellant.  I 
will  cite  here  only  a  few,  in  which  others 
are  cited,  showing  beyond  doubt  that  both 
the  affidavit  and  the  warrant  are  absolutely 
void  for  all  or  any  purposes:  Duckw^orth  y. 
Johnston,  7  Ala.  578;  Crumpton  v.  New- 
man, 12  Ala.  199,  46  Am.  Dec.  251 ;  Miles  v. 
State,  94  Ala.  106,  11  So.  403;  John- 
son V.  State,  82  Ala.  29,  2  So.  466;  Monroe 
V.  State,  137  Ala.  88,  34  So.  382;  Butler  v. 
State,  130  Ala.  127,  30  So.  338. 

Any  doubt  that  I  might  otherwise  have 
upon  the  questions  whether  or  not  this  war- 
rant was  void  on  its  face,  and  whether  this 
court  should  now  decide  the  inquiry  affirma- 
tively and  reverse  the  case,  is  removed  by 
what  Chilton,  Ch.  J.,  said  of  a  warrant 
which  much  more  nearly  approached  valid- 
ity, or  was  much  more  "colorable"  of  juris- 
diction than  this  one.  In  that  case,  the 
great  chief  justice  said:  "Is  the  warrant 
in  this  case  void  upon  its  face?  Does  it 
show  upon  its  face,  that  the  justice  had  no 
jurisdiction  of  the  complaint,  the  sub- 
stance of  which  the  law  requires  should  be 
stated  in  it?  Code,  §  3341.  Upon  our  first 
examination,  we  thought  it  was  not  void, 
but  informal  merely.  Upon  having  our  at- 
tention more  particularly  called  to  it  by  the 
counsel  for  the  prisoner,  we  are  fully  satis- 
fied that  our  first  impression  was  wrong, 
and  that  it  is  wholly  void.  .  .  .  The  war- 
rant in  this  case  appears,  upon  its  face  to  be 
predicated  upon  the  affidavit  of  Mary  Noles, 
wife  of  the  prisoner,  which  merely  states 
that  she  'is  afraid  that  her  husband,  Joseph 
Noles,  of  said  county,  laborer,  will  beat, 
wound,  maim,  or  kill  her,  or  do  her  some 
bodily  hurt.'  It  sets  forth  no  other  cause  of 
complaint  than  in  the  recital  of  this  oath, 
and  proceeds  'these  are  therefore  to  com- 
mand you,'  etc.  This  statute,  being  in  re- 
straint of  liberty,  and  penal,  must  be  strictly 
construed;  that  is,  it  may  not  be  enlarged, 
by  construction,  beyond  the  plain  import  of 
the  terms  in  which  it  is  couched.  .  .  . 
We  are  aware  that  this  looks  like  a  tech- 
nical ground  upon  which  to  reverse  a  cause 
of  this  grave  importance;  but  it  is  our  duty 
to  decide  the  law,  irrespective  of  conse- 
quences, and,  being  satisfied  that  the  war- 
rant is  void,  we  have  no  alternative  but  to 
reverse  the  sentence  and  remand  the  cause, 
that  the  prisoner  may  be  again  tried." 
Noles  V.  Stat(*,  24  Ala.'  696,  697. 

To  recapitulate:  The  error  of  the  ma- 
jority is  that  they  treat  the  case  as  if  the 
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act  of  the  justice  complained  of  was  a  judi- 
cial one,  when  clearly  it  was  a  ministerial 
one.  It  was  not  the  taking  of  the  void 
affidavit  that  injured  and  damaged  the 
plaintiff,  and  it  was  not  of  that  he  com- 
plained. It  was  issuing  the  void  warrant 
and  placing  it  in  the  hands  of  the  executive 
( flicer  by  the  judicial  officer,  which  caused 
plaintiff's  arrest  and  incarceration.  This 
was  ministerial,  and  not  judicial,  though 
(lone  by  a  judge  or  justice  of  the  peace.  If 
a  sufficient  affidavit  would  not  have  saved 
him  from  liability  as  for  this  wrongful  and 
void  ministerial  act,  then  certainly  a  void 
though  colorable  one  could  not.  If  the  only 
wrong  here  complained  of  had  been  a  judi- 
cial act,  I  would  not  contend  that  this  jus- 
tice was  civilly  liable;  nor  do  I  understand 
that  plaintifi^s  counsel  has  ever  so  con- 
tended. It  is  liability  for  a  void  ministerial 
act  that  is  sought  to  be  enforced,  a  right,  so 
far  as  the  surety  is  concerned,  that  is  given 
by  statute;  and  I  do  not  think  that  the 
court  ought  to  thus  take  it  away. 

Justices  of  the  peace  and  their  sureties 
are  not  the  only  officers  or  parties  the  stat- 
ute makes  liable;  but  it  extends  the  liability 
to  other  judges,  and  has  been  enforced  by 
this  court  even  against  probate  judges.  In 
the  case  of  Grider  v.  Tally,  77  Ala.  422,  64 
Am.  Rep.  65,  this  court  drew  clearly  the 
distinction  I  am  trying  to  draw  here  be- 
tween judicial  and  ministerial  acts,  and  de- 
fined the  liability  of  the  officers  and  their 
sureties  as  for  each.  This  court  in  that  case 
said:  "It  is  an  unquestioned  rule,  founded 
on  the  public  benefit,  the  necessity  of  main- 
taining the  independence  of  the  judiciary, 
and  its  untrammeled  action  in  the  admin- 
istration of  justice,  that  a  judge  cannot  be 
held  to  answer  in  a  civil  suit  for  doing,  or 
omitting  or  refusing  to  do,  an  official  act  in 
the  exercise  of  judicial  power.  His  respon- 
sibility for  the  manner  in  which  he  dis- 
charges the  high  trusts  committed  to  him 
is  to  the  sovereignty  from  whom  he  derives 
his  authority.  It  is,  also,  an  undisputed 
rule  than  an  officer  who  is  charged  with  the 
performance  of  ministerial  duties  is  amen- 
able to  the  law  for  his  conduct,  and  is  liable 
to  any  party  specially  injured  by  his  acts 
of  misfeasance  or  nonfeasance.  When  the 
law  assigns  to  a  judicial  officer  the  per- 
formance of  ministerial  acts,  he  is  as  re- 
sponsible for  the  manner  in  which  he  per- 
forms them,  or  for  neglecting  or  refusing 
to  perform  them,  as  if  no  judicial  functions 
were  intrusted  to  him.  The  boundary  of  his 
judicial  character  is  the  line  that  marks  and 
defines  his  exemption  from  civil  liability. 
Onr  law,  organic  and  statutory,  confers  on 
the  probate  judge. large  judicial  powers,  and 
there  is  also  assigned  to  him  the  perform- 
ance of  many  acts  merely  ministerial;  he 
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is  both  a  judicial  and  a  ministerial  officer. 
In  Thompson  v.  Holt,  52  Ala.  491,  it  is  ob- 
served: *A  bond  was,  by  legislation,  de- 
manded from  him  as  a  guaranty  for  dili- 
gence and  fidelity  in  the  performance  of  his 
ministerial  duties,  as  it  is  exacted  from 
other  mere  ministerial  officers.  It  is  not 
a  guaranty  for  his  integrity  and  fidelity  as 
a  judge.  For  this  no  other  security  is  de- 
manded from  him  than  that  demanded  from 
all  other  judicial  officers, — his  official  oath, 
and  the  sense  of  responsibility  which  the 
power  and  dignity  of  the  office  inspire.  The 
official  bond  stands  as  an  indemnity  against 
his  errors  or  his  wilful  misconduct  as  a 
ministerial  officer  only,'  etc." 

Petition  for  rehearing  denied. 


KENTUCKY  COURT  OF  APPEAIjS. 

LEWIS  REEVES,  Appt., 

V. 

BOND  STEWART  et  al. 

(150  Ky.  124,   150  S.  W.  26.) 

Judge   —    personal    liability    of   police 
magistrate. 

A  police  magistrate  with  statutory  au- 
thority to  order  the  confinement  until  sober 
of  drunken  persons  brought  before  him  is 
not  personally  liable  in  damages  to  a  per- 
son whom  he  orders  to  be  imprisoned  until 
sober,  under  the  mistaken  belief  that  he  is 
intoxicated. 

(October  22,   1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Whitley  County 
in  defendants'  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  unlawful  ar- 
rest of  plaintiff  by  defendants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  S.  Rose  and  P.  W.  Hardin 
for  appellant. 

Messrs.  Sharp,  GatllfT,  &  Smith  for 
appellees. 

Nunn,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  instituted  against  Bond 
Stewart,  police  judge  of  the  town  of  Jellico, 
Kentucky,  and  afterwards,  by  an  amend- 
ment, the  Title  Guaranty  Surety  Company, 
which  was  on  Stewart's  bond  as  police  judge, 
was  made  a  party  defendant.  Reeves  al- 
leged that  Stewart,  the  police  judge,  Tom 
Bowl  in,  a  deputy  sheriff  of  that  county,  and 
William  Lovitt,  unlawfully,  maliciously, 
corruptly,  and  without  probable  cause,  con- 
Note.— As  to  liability  of  judicial  officer 
to  civil  action  for  acts  of  judicial  nature, 
see  note  to  Broom  v.  Douglass,  ante,  164. 
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spired  together  to  arrest  him,  and  did  ar- 
rest him  without  probable  cause,  and  did 
without  right,  falsely,  unlawfully,  mali- 
ciously, and  corruptly  cause  him  to  be  taken 
along  a  public  street  of  JcUico  to  the  lockup, 
in  which  they  confined  him  as  a  prisoner  for 
five  or  six  hours,  to  his  great  humiliation, 
etc.  He  prayed  for  a  judgment  for  $1,000. 
The  allegations  of  the  petition  were  denied 
by  answer.  Appellant  testified  that  he  had 
only  a  bottle  of  "extra  dry;"  that  it  was  a 
soft  drink;  that  it  contained  no  intoxicating 
properties;  that  he  obtained  it  in  Jellico  at 
"The  Daisy  Place;"  that  he  had  not  taken 
any  intoxicating  drinks  for  two  weeks  prior 
to  his  arrest,  and  that  he  was  arrested  as 
soon  as  he  came  out  of  "The  Daisy  Place" 
by  Tom  Bowlin.  His  testimony  and  that 
of  his  six  or  eight  witnesses  tended  to  show 
that  he  was  not  drunk;  that  he  did  not  have 
the  appearance  of  being  under  the  influence 
of  whisky;  that  at  the  office  of  the  police 
judge  he  did  appear  to  be  a  little  angry  and 
talked  in  a  louder  tone  than  usual;  that, 
after  he  was  arrested  and  carried  to  the 
office  of  the  police  judge,  the  police  judge, 
upon  his  arrival,  asked  what  was  the  matter, 
and  Bowlin  said  that  he  had  Beeves  under 
arrest  for  drunkenness,  and  appellant  said 
he  was  not  drunk;  that  the  police  judge 
then  said  to  him,  "You  look  to  be  mad,"  and 
appellant  said,  "It  is  enough  to  make  any- 
one mad  to  be  arrested  for  nothing."  Stew- 
art then  told  Bowlin  and  Lovitt,  who  were 
present,  to  take  Reeves  to  the  lockup,  and, 
according  to  Reeves  and  his  witnesses  who 
were  present,  let  him  get  in  a  good  humor. 
Appellee  and  his  witnesses,  however,  said 
appellee  told  them  to  take  him  to  the  lockup, 
and  let  him  remain  until  he  got  sober.  Ap- 
pellee, as  well  as  Bowlin  and  Lovitt,  testi- 
fied that  Reeves  was  drunk,  or  that  they 
believed  he  was  drunk.  Bowlin  testified 
that  he  arrested  him  when  he  came  out  of 
"The  Daisy  Place"  because  he  was  drunk, 
and  took  him  to  the  police  judge's  office. 
Both  the  police  judge  and  Bowlin  testified 
that  Bowlin  was  sworn  as  a  witness,  and 
that  Bowlin  stated  that  Reeves  was  drunk, 
and  that  this  was  done  before  the  judge  or- 
dered him  to  the  lockup.  There  was  not  the 
slightest  proof  that  there  was  any  con- 
spiracy or  understanding  of  any  kind  or 
character  between  the  police  judge  and 
Bowlin  or  Lovitt  either  in  regard  to  the  ar- 
rest of  Reeves  or  his  imprisonment. 

In  the  case  of  Pepper  v.  Mayes,  81  Ky. 
G75,  this  court  said:  "The  general  rule 
applicable  to  justices  of  the  peace,  as  to  all 
judicial  officers,  is  that,  where  the  officer  has 
jurisdiction  of  the  person  and  of  the  subject- 
matter,  he  is  exempt  from  suit  by  private 
individuals  for  dama^^es  so  long  as  he  acts 
within  his  iurisdiction  and  in  a  judicial  ca- 
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pacity."  Section  398  of  the  Criminal  Code 
is,  in  part,  as  follows:  "Upon  a  drunken 
person  being  brought  before  a  magistrate,  he 
shall  have  power  to  order  him  to  be  confined 
until  he  become  duly  sober,"  etc.  Thus  we 
see  that  Stewart  had  jurisdiction  of  the  per- 
son of  appellant.  Reeves,  and  of  the  subject- 
matter.  Therefore  the  rule  copied  above  ap- 
plies. See  also  Dixon  v.  Cooper,  109  Ky. 
29,  58  S.  W.  437.  Stewart  may  have  im- 
properly entered  the  judgment  introduced 
in  evidence  attempting  to  form  a  defense  to 
this  action,  but,  granting  that  he  did, 
neither  that  nor  his  mistake  as  to  the  ap- 
pellant being  drunk,  if  he  were  so  mistaken, 
alters  this  case  in  any  way. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  affirmed. 
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JAMES  L.  MoBURNIE,  Appt., 

V. 

P.  T.  SULLIVAN. 

(162  Ky.  686,  163  S.  W.  946.) 

Justice  of  the  peace  —  imprisonment  of 
witness  —  liability  in  damages. 

1.  A  justice  of  the  peace  is  not  liable  in 
damages  for  imprisoning  a  witness  for  con- 
tempt as  authorized  by  statute  in  a  pro- 
ceeding within  his  jurisdiction,  although  he 
acts  corruptly  or  maliciously  in  so  doing. 

Contempt  —  criminal  —  power  of  Justice 
of  the  peace  to  punish. 

2.  A  justice  of  the  peace  may  punish  for 
criminal  contempt  under  statutes  providing 
that  specified  persons  may  be  fined  by  the 
court  for  specified  acts,  "or  for  any  other 
contempt,"  and  designating  the  punishment 
which  may  be  inflicted  by  justices  of  the 
peace  for  such  offenses. 

(March  7,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  Fourth  Di- 
vision of  the  Circuit  Court  for  Jefferson 
County,  sustaining  a  demurrer  to  and  dis- 
missing the  petition  in  an  action  brought 
to  recover  damages  for  an  alleged  false 
Imprisonment.      Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  S.  Clements  for  appellant. 

Messrs.  Mackey  &  Mackey,  for  appellee: 

All  courts  exercising  judicial  power  havu 
the  inherent  right  to  punish  for  contempt. 

4  Bl.  Com.  §  126;  Scott  v.  Fishblate,  117 
N.  C.  265,  30  L.  R.  A.  696,  23  S.  E.  436; 
Johnston  v.  Com.  1  Bibb.  598;  Re  Woolley, 
11  Bush,  95. 

Xole.— As  to  liability  of  judicial  officer 
to  civil  action  for  acts  of  judicial  nature, 
sec  note  to  Broom  v.  Douglas,  ante,  164. 
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A  justice  of  the  peace  cannot  be  held  liable 
in  a  civil  suit  for  any  act  done  in  the  per- 
formance of  his  judicial  duties,  provided  he 
has  jurisdiction  of  the  person  and  the  sub- 
ject-matter, and  this  though  the  imprison- 
ment complained  of  be  the  result  of  a 
mistake  of  law,  error  of  judgment,  or  even 
of  malice. 

Cooke  V.  Bangs,  31  Fed.  640;  Irion  y. 
Trfwis,  56  Ala.  190;  Early  v.  Fitzpatrick, 
161  Ala.  171,  135  Am.  St.  Rep.  123,  49  So. 
686;  Pepper  v.  Mayes,  81  Ky.  673;  Dixon 
V.  Cooper,  22  Ky.  L.  Rep.  539,  58  S.  W.  437 ; 
Bennett  v.  Lewis,  23  Ky.  L.  Rep.  2037,  66 
S.  W.  523;  Reeves  v.  Stewart,  150  Ky.  124, 
150  S.  W.  26. 

Clay,  C,  delivered  the  opinion  of  the 
court: 

Plaintiff,  James  L.  McBurnie,  brought 
this  action  against  defendant,  P.  T.'  Sulli- 
van, to  recover  damages  for  false  imprison- 
ment. The  petition  is  as  follows:  "The 
plaintiff,  Jas.  L.  McBurnie,  says  that  he  and 
the  defendant,  P.  T.  Sullivan,  are  citizens 
and  residents  of  Jefferson  county;  that  the 
defendant  is,  and  was  at  all  times  herein 
mentioned,  a  duly  elected,  qualified,  and  act- 
ing justice  of  the  peace  in  and  for  said 
county;  that  on  the  17th  day  of  July,  1912, 
plaintiff  was  present  in  defendant's  court  in 
the  city  of  Louisville  for  the  purpose  of  tes- 
tifying in  a  proceeding  therein  pending,  and, 
while  demeaning  himself  in  a  proper  manner, 
the  defendant  grossly  insulted  plaintiff  by 
addressing  to  plaintiff  uncalled  for,  belit- 
tling, and  false  accusations  and  insinua- 
tions; that  be  thereupon  resented  defendant's 
unwarranted  conduct  and  speech  by  answer- 
ing back  sharply,  in  kind,  being  provoked 
beyond  endurance  by  defendant,  as  afore- 
said; that  thereupon  the  defendant  mali- 
ciously, unlawfully,  and  wrongfully  accused 
plaintiff  of  being  guilty  of  contempt  of 
defendant's  court,  and  adjudged  and  fixed  a 
fine  of  $3  and  imprisonment  in  the  county 
jail  of  Jefferson  county  for  six  hours 
against  plaintiff;  that,  in  pursuance  thereof, 
he  made  out  and  signed  an  order  command- 
ing the  constable  in  attendance  upon  his 
court  to  forthwith  arrest  plaintiff  and  de- 
liver him  to  the  jailer  of  said  county,  to  be 
there  held  in  durance  vile  for  the  said  period 
of  six  hours;  that  in  pursuance  to  said 
order,  said  constable  did  so  arrest  and 
deliver  plaintiff  to  said  jailer,  who,  in  pur- 
suance to  said  order,  did  imprison  plaintiff 
wrongfully  and  against  his  will  in  the  com- 
mon jail  of  Jefferson  county,  for  the  space 
of  thirty  minutes;  that  he  was  thereby 
greatly  injured  in  his  name,  fame,  and 
reputation,  made  to  appear  ridiculous, 
greatly  injured,  humiliated,  mortified,  and 
wounded  in  feeling,  to  his  great  loss,  cost, 
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injury,  and  damage  in  the  sum  of  $5,000. 
Plaintiff  says  that  the  defendant  acted  in 
the  way  complained  of,  without  reason, 
right,  just,  probable,  or  any  cause,  but 
simply  from  malicious  personal  spite  tow- 
ard plaintiff,  and  had  over  defendant  no 
jurisdiction  or  power  in  law,  as  he  well 
knew,  to  punish  plaintiff  for  contempt;  and 
plaintiff  says  that  he  was  without  fault  at 
that  time,  and  guilty  of  no  contempt,  as 
defendant  knew,  and  that  defendant  caused 
and  brought  about  the  false  imprisonment 
as  aforesaid;  and  the  punishment  aforesaid 
was  excessive  and  illegally  imposed.  Where- 
fore plaintiff  prays  judgment  against  the 
defendant  for  $5,000,  and  his  costs  herein 
expended."  A  demurrer  was  sustained  to 
the  petition,  and  the  petition  dismissed. 
Plaintiff  appeals. 

In  this  state,  justices'  courts  are  courts  of 
record.  Kentucky  Statutes,  §  1088.  Section 
142,  Constitution,  provides  that  the  juris- 
diction of  justices  of  the  peace  shall  be  co- 
extensive with  the  county,  and  shall  be  equal 
and  uniform  throughout  the  state.  Justices 
of  the  peace  have  jurisdiction  in  certain 
classes  of  cases.  Kentucky  Statutes,  §§ 
1084,  1086-1088,  and  1093.  The  petition  in 
this  case  admits  that  defendant  was  a  duly 
elected,  qualified,  and  acting  justice  of  the 
peace  in  and  for  Jefferson  county.  It  fur- 
ther alleges  that  plaintiff  was  present  in 
defendant's  court  in  the  city  of  Louisville 
for  the  purpose  of  testifying  in  a  proceeding 
therein  pending.  In  the  absence  of  an  alle- 
gation to  the  contrary,  it  will  be  conclusive- 
ly presumed  that  the  proceeding  then 
pending  was  one  of  which  the  justice  had 
jurisdiction;  and,  as  plaintiff  was  present 
and  testified  in  that  proceeding,  it  necessar- 
ily follows  that  defendant  had  jurisdiction 
of  his  person.  Though  seeking  to  justify 
his  contemptuous  conduct  by  an  allegation 
to  the  effect  that  he  was  provoked  thereto 
by  the  conduct  of  defendant,  the  petition 
actually  admits  that  plaintiff  was  guilty  of 
contempt  of  court.  Blackstone  lays  down 
the  following  rule:  "Not  only  such  as  are 
guilty  of  an  actual  violence,  but  of  threaten- 
ing or  reproachful  words  to  any  judge 
sitting  in  the  courts,  are  guilty  of  a  high 
misprision,  and  have  been  punished  with 
large  fines,  imprisonment  and  corporal 
punishment.  And,  even  in  the  inferior 
courts  of  the  King,  an  affray  or  contemptu- 
ous behavior  is  punishable  with  a  fine  by 
the  judges  there  sitting,  as  by  the  steward 
in  a  court-leet,  or  the  like."  4  Bl.  Com. 
§  126. 

In  the  case  of  Pepper  v.  Mayes,  81  Ky. 
673,  an  action  against  a  justice  of  the  peace 
for  false  imprisonment,  the  court  said: 
"The  general  rule  applicable  to  justices  of 
the  peace,  as  to  all  judicial  officers,  is  that. 
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wlicre  the  officer  has  jurisdiction  of  the 
person  and  of  the  subject-matter,  he  is 
exempt  from  suit  by  a  private  individual 
for  damages  so  long  as  he  acts  within  his 
jurisdiction  and  in  a  judicial  capacity.  2 
Hilliard,  Torts,  chap.  28,  p.  108;  Cooley, 
Torts,  p.  409.  Judge  Cooley,  in  his  wonk 
on  Torts,  p.  408,  in  reference  to  this  matter, 
says:  *  Whenever,  therefore,  the  state  con- 
fers judicial  powers  upon  an  individual,  it 
fonfers  them  with  full  immunity  from  pri- 
vate suits.  In  effect,  the  state  savs  to  the 
officer  that  these  duties  are  confided  to  his 
judgment;  that  he  is  to  exercise  his  judg- 
ment fully,  freely,  and  without  favor,  and 
lie  may  exercise  it  without  fear;  that  the 
duties  concern  individuals,  but  they  concern 
more  especially  the  welfare  of  the  state  and 
the  peace  and  happiness  of  society;  that,  if 
he  shall  fail  in  a  faithful  discharge  of  them, 
he  shall  be  called  to  account  as  a  criminal; 
but  that,  in  order  that  he  may  not  be 
annoyed,  disturbed,  and  impeded  in  the  per- 
formance of  these  high  functions,  a  dis- 
Katisfied  individual  shall  not  be  suffered  to 
call  in  question  his  official  action  in  a  suit 
for  damages.'  This  rule  'applies  to  the 
highest  judge  in  the  state  or  nation,  but 
it  also  applies  to  the  lowest  officer  who  sits 
p.s  a  court  and  tries  petty  causes;  and  it 
applies  not  in  respect  to  their  judgments 
merely,  but  to  all  process  awarded  by  them 
for  carrying  their  judgments  into  effect.* 
There  are  dicta  in  several  cages  in  this  state 
which  tends  to  the  conclusion  that  an  action 
for  damages  will  lie  against  a  justice  of  the 
peace  for  acting  corruptly  while  acting  or 
deciding  within  his  jurisdiction,  as  in  the 
case  of  Revill  v.  Pettit,  3  Met.  (Ky.)  319. 
Tliat  was  a  case  where  one  justice  of  the 
peace  assumed  to  hold  an  examining  court 
alone,  and  to  commit  to  jail  one  charged 
with  a  felony,  when  the  Criminal  Code  ex- 
pressly requires  that  on  a  charge  of  felony 
two  magistrates  are  required  to  hold  an 
examining  court,  and  to  admit  to  bail  or 
commit  to  prison.  That  was  a  clear  case 
of  the  usurpation  of  a  jurisdction  not  per- 
taining to  the  office  of  magistrate,  and  such 
a  case  as  did  not  call  for  the  expression 
of  an  opinion  as  to  whether  the  justice  Would 
liave  been  answerable  in  damages  for  cor- 
ruption while  acting  clearly  within  his 
jurisdiction  and  in  a  judicial  matter." 

In  the  case  of  Dixon  v.  Cooper,  109  Ky. 
29,  58  S.  W.  437,  the  court  said:  "The 
rule  as  to  the  liability  of  judicial  officers 
seems  to  be  that  a  judicial  officer  cannot  be 
held  liable  in  a  civil  suit  for  any  act  done 
in  the  performance  of  his  judicial  duties, 
provided  he  has  jurisdiction  of  the  person 
and  the  subject-mattcfr,  and  this  though  the 
imprisonment  complained  of  be  the  result 
of  a  mistake  ol*law,  or  error  of  judgment, 
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or  even  malice.  See  opinion  of  Mr.  Justice 
Field  in  Randall  v.  Brigham,  7  Wall.  523, 
19  L.  ed.  286.  This  court,  in  Ayars  v. 
Cox,  10  Bush,  207,  upon  the  authority  of 
Revill  v.  Pettit,  3  Met.  (Ky.)  314,  recog- 
nizes a  distinction  between  superior  and  in- 
ferior judicial  officers,  and  announces: 
There  are  then  two  distinct  classes  of  cases 
to  which  this  principle  of  judicial  protection 
does  not  apply:  First,  where  a  person 
having  special  or  limited  judicial  authority 
does  any  act  beyond  the  scope  of  his  author- 
ity; and,  secondly,  where,  although  acting 
within  the  limits  of  his  jurisdiction,  he  is 
actuated  by  malice  or  corrupt  motives.' 
But  in  Pepper  v.  Mayes,  81  Ky.  675,  this 
court,  through  Judge  Hines,  quoted  approv- 
ingly Judge  Cooley 's  statement  of  the  rule 
(See  (Cooley,  Torts,  p.  408),  as  well  as  his 
statement  that  it  not  only  'applies  to  the 
highest  judge  in  the  state  or  nation,  but 
it  also  applies  to  the  lowest  officer  who  sits 
as  a  court  and  tries  petty  causes;  and  it 
applies  not  in  respect  to  their  judgments 
merely,  but  to  all  process  awarded  by  them 
for  carrying  their  judgments  into  effect.' 
In  the  same  opinion,  the  'expression  of  an 
opinion  [in  the  case  in  3  Met.]  as  to  whether 
the  justice  would  have  been  answerable  in 
damages  for  corruption,  while  acting  clearly 
within  his  jurisdiction  and  in  a  judicial 
matter,'  is  referred  to  as  a  dictum  merely; 
the  fact  of  that  case  not  calling  for  the 
expression  of  such  an  opinion.  In  the  case 
at  bar  we  have  one  which  seems  to  come 
clearly  within  the  rule  laid  down  by  Judge 
Hines,  viz.,  that  of  ia,  judicial  officer  acting 
within  the  scope  of  his  authority  as  such, 
in  a  matter  in  which  he  had  jurisdiction 
both  of  the  person  and  the  subject-matter. 
See  also  Hilliard,  Torts,  chap.  28;  12  Am. 
&  Eng.  Enc.  Law,  758  et  seq.  The  judgment 
is  affirmed." 

Plaintiff,  while  admitting  that  the  rule 
above  announced  applies  in  a  case  of  civil 
contempt,  contends  that  justices  of  the  peace 
have  been  given  no  power  to  punish  for 
criminal  contempts,  and  therefore  the  de- 
fendant acted  without  his  jurisdiction.  So 
far  as  the  right  of  appeal  is  concerned,  there 
is  a  distinction  between  civil  and  criminal 
contempts;  but,  so  far  as  the  right  to  pun- 
ish is  concerned,  there  is  no  distinction. 
Subdivision  6,  art.  4,  chap.  36,  relating  to 
"contempts,"  occurs  in  the  Kentucky  Stat- 
utes under  the  heading  of  "Crimes  and  Pun- 
ishments," and  embraces  §§  1291  to  1302, 
inclusive.  Section  1293  provides:  "Wit- 
nesses, jurors,  and  officers  of  courts,  for  a 
contempt  in  disobeying  the  summons  of 
court,  or  neglecting  to  execute  or  due  return 
make  of  a  subpoena  or  order*  of  court  or 
other  judicial  officer,  or  for  any  other  con- 
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tempt,  may  oe  fined  by  the  court  or  officer 
sitting  as  such  in  a  sum  not  exceeding  $30. 

It  will  be  seen  that  the  above  section 
gives  to  every  court  the  power  to  punish,  not 
only  for  the  contempts  therein  specified,  but 
"for  any  other  contempt."  This  language 
is  certainly  broad  enough  to  include  any 
conduct  or  language  on  th^  part  of  a  wit- 
ness calculated  to  bring  the  court  into  con- 
tempt. In  addition  to  §  1293,  §  1301,  re- 
lating to  justice  and  other  inferior  courts, 
provides  as  follows:  **No  justice's,  county, 
quarterly,  or  police  court,  or  inquiring 
court,  shall  inflict  a  fine  of  more  than  $3 
or  imprison  more  than  six  hours."  As 
the  language  of  §  1293  applies  to  every 
court,  and  as  the  purpose  of  §  1301  is  sim- 
ply to  provide  a  different  punishment  for 
contempts  committed  in  a  justice's  court, 
it  is  perfectly  manifest  that  a  justice's 
court  has  the  same  power  as  any  other  court 
to  punish  for  contempts,  though  it  may  not 
inflict  the  same  punishment  as  the  higher 
courts. 

Our  conclusion,  then,  is  that  a  justice  of 
the  peace,  acting  judicially  and  within  his 
jurisdiction,  who  commits  one  to  prison  for 
contempt  of  court,  either  civil  or  criminal, 
is  not  liable  in  an  action  for  damages,  even 
though  he  acts  corruptly  or  maliciously. 
To  sustain  a  civil  action  in  such  a  case,  it 
must  be  shown  not  only  that  he  acted 
maliciously  or  corruptly^  but  also  that  he 
did  not  have  jurisdiction. 

Judgment  affirmed. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

R.  HLT>SON  BURR  et  al.,  Railroad 
Commissioners. 

(63  Fla.  491,  58  So.  543.) 

State  —  suit  against  officer  —  validity. 

1.  When   officers  of  the   state  act   under 
invalid  autliority,  or  exceed  or  abuse  their 

Headnotes  by  Whitfield,  Ch.  J. 


lawful  authority,  and  thereby  invade  private 
rights  that  are  secured  by  the  Constitution, 
an  action  to  redress  injuries  caused  by  thfe 
unauthorized  act  is  not  a  suit  against  the 
state,  since  the  acts  of  officials  that  are  not 
legally  authorized,  or  that  exceed  or  abuse 
authority  of  discretion  conferred  upon  them, 
are  not  acts  of  the  state. 

Officer   —   unoonstltutlonal    act   —   en- 
forcement. 

2.  Where  action  taken  by  state  officials 
is  unauthorized  and  substantially  impairs 
private  rights,  in  violation  of  the  Constitu- 
tion, such  action  will  not  be  enforced. 

Injunction  —  Illegal  official  act. 

3.  Illegal  action  taken  by  state  officials 
may  be  enjoined,  when  the  ordinary  reme- 
dies afforded  by  the  courts  of  law  are  in- 
adequate. 

Railroad  —  Illegal  act  of  commission- 
ers —  remedy. 

4.  Where  the  railroad  commissioners  ex- 
ceed or  abuse  the  authority  and  discretion 
conferred  upon  them,  by  making  an  order 
that  illegally  invades  the  property  rights 
of  a  railroad  company,  the  illegality  of  the 
order  is  available  as  a  defense  in  proceedings 
at  law  to  compel  the  company  to  obey  the 
invalid  order,  or  in  an  action  for  a  statu- 
tory penalty  for  a  violation  of  the  order; 
therefore  the  remedy  at  law  is  adequate,  and 
an  injunction  will  not  be  granted  in  the 
absence  of  some  ground  for  equitable  re- 
lief. 

Injunction  ~  remedy  at  law. 

5.  Where  it  clearly  appears  that  the 
remedy  at  law  is  adequate,  and  no  equitable 
ground  for  relief  is  shown,  an  injunction 
is  not  the  proper  remedy. 

Same  —  sufficiency  of  remedy  ~  altera- 
tion of  stations. 

6.  Allegations  that  an  order  of  the  rail- 
road commissioners  is  exceptional,  unreason- 
able, and  imposes  an  unjust  tax  on  the  re- 
sources of  the  complainant  railroad  com- 
pany, in  that  it  requires  the  company,  at 
great  expense,  to  increase  and  improve  its 
depot  facilities  by  enlarging  the  waiting 
rooms,  baggage  room,  and  sheds,  and  by  re- 
constructing the  toilet  rooms  and  substitut- 
ing electric  lights  for  kerosene  lamps,  when 
the  company  deems  its  present  facilities  are 
adequate,  do  not  make  a  case  for  an  in- 
junction, even  though  the  order  in  some  of 
its  particulars  may  be  an  excess  or  abuse 
of  authority  and  discretion,  since  the 
remedy  at  law  is  complete  and  adequate,  in 


yote.'—When  action  against  officers  is 
deemed  to  be  action  against  the  state, 

I.  Introductory. 

a.  Scopr  of  note,     190. 

b.  The  state  and  the  courts,  191. 

c.  Real  and  nominal  parties,  193. 
11.  Nature   of   defendant's   office. 

a.  In  general,  193. 

b.  Suits    against   the   governor,    193. 

c.  Suits     against    attorney    general, 

195. 

d.  Suits     against     state     treasurer, 

195. 
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II.  — continued. 

e.  Suits  against  other  state  officers, 

195. 

f.  Suits  against  state  boards  or  com- 

missions. 

1.  In  general,  196. 

2.  State  dispensaries,  198. 

3.  Railroad    and    other    corpora- 

tion commissions,  198. 

g.  Suits    against    officers    of    cities, 

199. 
III.  Various    subjects 'of    suit;    nature    of 
suit  or  relief  demanded. 
|U  In  general,  199, 
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that  the  invalidity  of  the  order  is  avail- 
able as  a  defense  in  an  action  to  enforce 
the  order,  or  to  collect  a  statutory  penalty 
for  not  obeying  it. 

Railroad    —    commission    ~    statntory 
authority. 

7.  The  statutes  authorize  the  railroad 
commissioners  to  make  and  enforce  lawful, 
just,  and  reasonable  rules  and  regulations 
requiring  railroad  companies  to  establish 
and  maintain  passenger  depot  facilities  and 
accommodations,  including  waiting  rooms, 
toilet  rooms,  baggage  rooms,  sheds,  and 
lights,  that  are  reasonably  adequate  and 
suitable  for  the  safetv,  comfort,  and  con- 
venience of  all  who  have  a  right  to  use 
such  facilities.  Gen.  Stat.  1906,  §§  2893, 
2896,  and  Acts  1907,  chap.  5622,  §  2. 


Same  —  safflclency  of  accommodations. 

8.  Accommodations  should  be  ample  and 
suitable  to  meet  the  reasonable  requirements 
of  passengers  and  those  who  rightly  ac- 
company them,  as  well  as  others  who  have 
a  right  to  go  into  the  depots  on  business  or 
otherwise  and  to  use  the  facilities. 

Same  —  discretion  —  interference. 

9.  As  the  carrier  is  the  owner  of  its 
property  and  provides  its  facilities,  and  is 
liable  in  damages  for  injuries  caused  by  itiB 
negligence  in  furnishing  or  using  such 
facilities,  governmental  regulations  should 
accord  to  the  carrier  a  primary  discretion 
as  to  the  character,  dimensions,  and  details 
of  the  facilities  required,  unless  the  carrier 
fails  or  refuses  to  properly  exercise  its 
rights. 


III.  —continued. 

b.  Suits  to  recover  property  in  pos- 
session of  state,  or  to  direct  or 
enjoin  the  disposition  thereof, 
199. 

e.  Suits  compelling  or  enjoining  the 
carrying  out  of  contracts,  202. 

d.  Suits  relating  to  lands,  206. 

e.  Suits  relating  to  taxation. 

1.  In  general,  212. 

2.  Enjoining  tax  officers,  212. 

8.  Compelling  affirmative  action, 

214. 
4.  Miscellaneous,   214. 

f.  Suits  concerning  rates. 

1.  Transportation  rates,  215. 

2.  Other  rates,  216. 

g.  Suits   relating  to   patents;    copy- 

rights, 217. 

h.  Suits  relating  to  salary  or  pay, 
217. 

i.  Attachment  or  garnishment,  218. 

j.  Suits  to  restrain  revocation  of 
corporation's  license  to  do  busi- 
ness, 219. 

k.  Suits  to  avoid  confiscatory  acts, 
220. 

L  Suits  to  enjoin  the  bringing  of 
actions. 

1.  Generally;  civil  actions, 220. 

2.  Criminal  actions,  222. 

m.  Suits  for  relief  against  unconsti- 
tutional laws,    225. 

IV.  Suits    against    corporation    of    which 

state  is  member,   226. 
V.  Miscellaneous,  227. 

I,  Introductory, 

a.  Scope  of  note. 

To  treat  this  subject  exhaustively  would 
require  the  inclusion  of  all  cases  where 
mandamus,  injunction,  and  other  suits 
have  been  successful  against  state  officers, 
whether  the  decision  did  or  did  n6t  discuss 
the  question  of  suits  against  the  state;  for 
it  is  open  to  counsel  to  point  out  that  the 
court  could  not  have  considered  the  suit 
one  against  the  state,  or  it  would  have  been 
dismissed. 

It  is  not  designed  here  to  do  more  than 
treat  the  cases  where  the  question  of  suit 
against  the  state  was  considered  by  the 
44  L.R.A.(N.S.) 


court,  though  a  few  other  cases  are  dted. 
The  reader  will  understand  that  this  meth- 
od of  treatment  does  not  give  a  complete 
view  of  the  decisions  as  to  whether  a  par- 
ticular action  will  lie;  for  many,  if  not 
most,  of  the  examples  of  any  subject  of 
action  (of  which  some  examples  may  here 
be  given),  or  of  any  kind  of  relief  demand- 
ed (of  which  some  examples  may  here  be 
given),  are  those  where  the  question  an- 
notated was  not  discussed.  For  illustration, 
there  may  be  among  a  number  of  similar 
injunction  or  mandamus  cases,  a  decided 
apparent  weight  of  authority  that  the  suit 
was  not  against  the  state,  and  yet  actually 
there  may  be  many  other  cases  which  dis- 
missed the  suit  simply  on  the  ground  that 
it  would  be  an  interference  of  the  judiciary 
with  the  executive. 

This  note  does  not  include  the  subjects 
of  appearance  nor  of  waiver,  nor  does  it  in- 
clude cases  brought  under  special  legisla- 
tive authority  or  special  statute,  or  under 
general  statutes  authorizing  suit  against 
state  officers  or  against  the  state;  it  also 
excludes  suits  against  state  institutions 
not  of  a  political  or  governmental  character 
(see  the  note  to  Hopkins  v.  Clemson  Agri, 
College,  35  L.R.A.(N.S.)  243);  suits  for 
mandamus  against  a  governor  (see  the 
notes  to  State  ex  rel.  Charleston,  0.  &  C.  R. 
Co.  V.  Whitesides,  3  L.R.A.  779;  Hovey  v. 
State,  11  L.R.A.  763;  State  ex  rel.  Irvine  v. 
Brooks,  6  L.R.A.(N.S.)  760,  and  Rice  v. 
Draper,  32  L.RA..(N.S.)  356);  and  suits  by 
the  United  States  against  state  officers  and 
those  by  a  state  against  officers  of  the 
United  States. 

For  right  of  set-off,  counterclaim,  or  re- 
coupment in  action  by  state,  see  the  note 
to  State  V.  Arkansas  Brick  &  Mfg.  Co.  33 
L.RA.(N.S.)   376. 

For  the  subject  of  departments  of  gov- 
ernment as  distinct  and  independent,  see 
the  notes  to  Fleming  v.  Guthrie,  3  L.RJI. 
63;  Bates  v.  Taylor,  3  L.R^.  316  (judiciary 
not  to  interfere  with  executive) ;  and  to 
People  ex  rel.  Kocourek  v.  Chicago,  58 
L.RA.  866. 

As  to  when  claim  against  state  is  based 
on  contract  within  statute  permitting  ac- 
tion against  state,  see  the  note  to  State  v. 
Mutual  L.  Ins.  Co.  42  L.RJl.(N.S.)   256. 
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Same  —  obedience  of  orders. 

10.  Valid  orders  of  the  railroad  commis- 
sion should  be  obeyed;  and  if,  for  any  rea- 
son, an  order  is  supposed  to  be  invalid,  the 
carrier  should  apply  to  the  railroad  com- 
missioners for  a  modification  of  it  before 
resorting  to  the  courts.  This  should  be 
done  rather  than  to  ignore  the  order,  even 
though  it  may  not  be  enforceable  because 
invalid. 

Same  —  reasonableness  of  order  ~  evi- 
denc;e. 

11.  In  determining  whether  a  rule  or 
regulation  of  the  railroad  commissioners, 
in  its  terms  or  in  its  practical  operation 
and  effect,  is  unreasonable,  and  denies  to 
the  carrier  its  constitutional  propertv 
rights,  all  the  facts  and  circumstances  af- 


fecting the  rights  of  all  interested  parties 
should  be  considered. 

Same  —  anticipation  of  business. 

12.  It  is  the  duty  of  the  carrier  to  antici- 
pate the  needs  of  the  public,  and  to  pro- 
vide appropriate  and  reasonably  adequate 
facilities  and  accommodations  to  meet  the 
present  and  prospective  demands  for  the 
safety,  comfort,  and  convenience  of  the  pub- 
lic, who  have  a  right  to  use  the  facilities 
and  accommodations.  The  reasonable  re- 
quirements of  a  growing  community  or  of 
an  increasing  business  should  be  anticipated 
by  a  carrier  in  the  performance  of  its  public 
duty. 

(April  23,  1912.) 


&.  The  state  and  the  courts. 

"It  is  an  established  principle  of  juris- 
prudence in  all  civilized  nations,  that  the 
sovereign  cannot  be  sued  in  its  own  courts 
or  in  any  other  without  its  consent  and 
permission."  Taney,  Ch.  J.,  in  Beers  v.  Ar- 
kansas, 20  How.  527,  15  L  ed.  991. 

Each  state  of  the  Union  consented  in  the 
Constitution  of  the  United  States,  that  the 
Supreme  Court  of  the  United  States  should 
ha%'e  jurisdiction  of  suits  brought  against 
it  by  another  state.  It  was  indeed  held  in 
Chisholm  y.  Georgia,  2  Dall.  419,  1  L.  ed. 
440,  that  the  Supreme  Court,  under  the 
Constitution,  also  had  jurisdiction  of  suits 
against  a  state  brought  by  citizens  of  an- 
other state,  but  the  authority  of  this  case 
was  promptly  abrogated  by  the  adoption  of 
the  11th  Amendment  of  the  United  States 
Constitution,  to  wit:  "The  judicial  power 
of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit  in  law  or  equity  com- 
menced or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state, 
or  by .  citizens  or  subjects  of  any  foreign 
sUte." 

It  seems  to  be  intimated  by  Peckham,  J., 
in  the  opinion  of  the  court  in  Ex  parte 
Young,  209  U.  S.  123,  52  L.  ed.  714,  13 
L.R^.(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14 
Ann.  Cas.  764,  that  an  argument  might  be 
made  to  the  effect  that  the  11th  Amend- 
ment was  limited  by  the  14th,  where  he 
says:  "This  inquiry  necessitates  an  exami- 
nation of  the  most  material  and  important 
objection  made  to  the  jurisdiction  of  the 
circuit  court, — the  objection  being  that  the 
suit  is,  in  effect,  one  against  the  state  of 
Minnesota,  and  that  the  injunction  issued 
against  the  attorney  general  illegally  pro- 
hibits state  action,  either  criminal  or  civil, 
to  enforce  obedience  to  the  statutes  of  the 
8tat«.  This  objection  is  to  be  considered 
with  reference  to  the  llth  and  14th  Amend- 
ments to  the  Federal  Constitution.  The 
llth  Amendment  prohibits  the  commenoe- 
ment  or  prosecution  of  any  suit  against 
one  of  the  United  States  by  citizens  of  an- 
other state,  or  citizens  or  subjects  of  any 
foreign  state.  The  14th  Amendment  pro- 
vides that  no  state  shall  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
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process  of  law,  nor  shall  it  deny  to  any  per- 
son within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.  The  case  before  the 
circuit  court  proceeded  upon  the  theory 
that  the  orders  and  acts  heretofore  men- 
tioned would,  if  enforced,  violate  rights  of 
the  complainants  protected  by  the  latter 
Amendment.  We  think  that,  whatever  the 
rights  of  complainants  may  be,  they  are 
largely  founded  upon  that  Amendment,  but 
a  decision  of  this  case  does  not  require  an 
examination  or  decision  of  the  question 
whether  its  adoption  in  any  way  altered  or 
limited  the  effect  of  the  earlier  Amendment. 
We  may  assume  that  each  exists  in  full 
force,  and  that  we  must  give  to  the  llth 
Amendment  all  the  effect  it  naturally  would 
have,  without  cutting  it  down  or  rendering 
its  meaning  any  more  narrow  than  the 
language,  fairly  interpreted,  would  war- 
rant." 

And  Shiras,  J.,  said  in  delivering  the  opin- 
ion of  the  court  in  Prout  v.  Starr,  188  U.  S. 
537,  47  L.  ed.  584,  23  Sup.  Ct.  Rep.  398: 
"Much  less  can  the  llth  Amendment  be 
successfully  pleaded  as  an  invincible  bar- 
rier to  judicial  inquiry  whether  the  salu- 
taiy  provisions  of  the  14th  Amendment 
have  been  disregarded  by  state  enact- 
ments." 

The  reader  is  reminded  that  the  feeling 
that  some  restriction  should  be  put  upon 
interference  with  state  affairs  by  the  in- 
ferior Federal  courts  resulted  in  §  17  of  the 
U.  S.  act  of  June  18,  1910,  36  Stat,  at  L. 
557,  chap.  309,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1333  (1  Fed.  Stat.  Anno.  Supp.  1912,  p. 
242),  re-enacted  into  §  266  of  the  Judiciary 
Code  (act  of  March  3,  1911,  36  Stat,  at  L. 
1087,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  128),  respecting  the  procedure  in 
cases  of  applications  for  interlocutory  in- 
junctions "suspending  or  restraining  the  en 
forcement,  operation,  or  execution  of  any 
statute  of  a  state  by  restraining  the  action 
of  any  officer  of  such  state  in  the  enforce- 
ment or  execution  of  such  statute,  .  .  . 
upon  the  ground  of  the  unconstitutionality 
of  such  statute." 

With  the  exception  in  some  cases  of  suits 
against  the  governor,  the  material  fact  in 
determining  whether  the  suit  against  its 
officer  is  one  against  the  state  depends  not 
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APPEAL  by  complainant  from  a  decree 
of  the  Circuit  Court  for  Walton  County 
dismissing  a  bill  filed  to  enjoin  defendant 
from  enforcing  an  ai)eq:ed  unreasonable  or- 
der requiring  complainant  to  increase  and 
improve  its  depot  facilities.     Affirmed. 

Statement  by  Whitfield,  Cli.  J.: 
The  following  bill  of  complaint  was  filed: 
The  bill  of  the  Louisville  &  Nashville 
Railroad  Company,  under  the  laws  of  the 
state  of  Kentucky,  against  R.  Hudson  Burr, 
N.  A.  Blitch,  and  Royal  C.  Dunn,  coraposing 
the  Railroad  Commission  of  the  State  oi 
Florida,  alleges  as  follows: 

That  the  complainant  is  the  owner  and 
operator  of  a  railroad  running  from  Pen- 
sacola,  Florida,  its  western  terminus,  to 
River  Junction,  Florida,  its  eastern  termi- 


nus, and  through  the  village  of  De  Funiak 
Springs. 

That  the  defendants  compose  the  Rail- 
road Commission  of  the  State  of  Florida, 
and  have  their  official  office  at  Tallahassee, 
Florida. 

That  on  the  1st  day  of  May,  1911,  after 
having  taken  certain  testimony  in  De  Funiak 
Springs,  said  defendants,  as  the  Railroad 
Commission  of  the  State  of  Florida,  made 
the  following  order,  to  wit: 
"Order  No.  331.  File  #  3015. 

''Before  the  Railroad  Commissioners  of 
the  state  of  Florida. 

"In  the  matter  of  enlargement  of  the 
passenger  depot  and  facilities  at  De  Funiak 
Springs,  a  station  on  the  line  of  railway  of 


upon  the  character  of  the  defendant's  office, 
but  upon  the  nature  of  the  suit  or  of  the 
relief  demanded. 

There  is  a  general  doctrine  that  where 
an  officer  acts  illegally,  he  is  not  acting  as 
an  officer,  and  has  not  the  countenance  of 
the  state,  but  is  no  more  than  any  other 
trespasser.  This  is  the  theory  of  the  cases 
where  the  officer  is  acting  under  a  statute 
claimed  to  be  unconstitutional.  But  if  his 
illegality  be  inaction,  and  the  suit  is  to 
force  him  to  activity,  he  is  being  forced  to 
an  act  in  his  official  capacity. 

Thus,  running  through  the  whole  sub- 
ject there  is  a  general  doctrine  that  one 
may  restrain  the  officer,  that  is,  may  nega- 
tive his  activity,  but  may  not  compel  his 
action,  lest  it  be  the  state  which  is  com- 
pelled; and  one  may  not  compel  its  per- 
formance of  its  contract  nor  its  relinquish- 
ment of  hold  upon  its  property.  On  the 
other  hand,  there  are  the  mandamus  cases 
which  hold  that  the  performance  of  a  min- 
isterial duty  may  be  compelled,  though  it 
results  in  the  performance  of  the  state's 
contract  or  the  delivery  of  its  property. 

Where  the  suit  is  to  recover  property  in 
the  state's  possession,  it  would  seem  log- 
ical that  an  action  to  obtain  the  property 
ii  one  against  the  state,  but  that  if  the 
state  has  consented  to  give  up  possession 
and  her  custodian  refuses  to  deliver  the 
property,  he  ought  to  be  compelled  to  do 
so  by  the  courts.  Upon  the  same  prin- 
ciple, where  the  state  has  promised,  an  ac- 
tion for  specific  performance  is  one  against 
the  state,  but  if  she  has  directed  her  officer 
to  perform  and  he  declines  to  do  so,  he 
ought  to  be  compelled  by  the  courts  to 
carry  out  the  state's  mandate. 

The  ejectment  cases  seem  to  involve  the 
theory  that  you  may  recover  the  possession 
from  the  state  officer  in  charge  for  the  state 
if  the  state  has  not  title,  but  the  state 
will  not  be  bound  by  your  judgment,  and 
your  judgment  may  not  decree  that  the 
state  has  not  title.  But  if  the  possession 
is  that  of  the  state  as  distinguishi'd  from 
the  officer,  you  may  not  proceed,  as  yon 
would    be    trying   to    oust    the    state. 

In  the  Federal  Supreme  Court  a  suit 
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against  an  officer  seems  to  have  less  and  less 
chance  of  being  considered  one  against  the 
state.  Whether  any  real  reason  for  this 
is  to  be  sought  in  the  idea  that  the  11th 
Amendment  is  cut  down  by  the  14th,  or 
whether  it  is  because  of  a  general  doctrine 
that  the  courts  must  find  a  way  to  pro- 
tect the  individual  in  his  constitutional 
rights,  is  not  easy  to  say.  In  the  later 
cases  even  the  former  hesitancy  in  ad- 
mitting courts  of  equity  to  the  control  by 
injunction  of  criminal  proceedings  is  vir- 
tually swept  away.  Indeed,  in  view  of  the 
late  cases,  it  seems  of  little,  if  any,  advan- 
tage to  attempt  to  reconcile  the  early  and 
late  decisions  of  that  court  on  the  subject 
of  what  suits  against  officers  are  suits 
against  the  state. 

In  Poindexter  v.  Greenhow,  114  U.  S.  270, 
29  L.  ed.  185,  6  Sup.  Ct.  Rep.  903,  962, 
infra,  III.  e,  4,  the  court  said:  "In  the 
discussion  of  such  questions,  the  distinc- 
tion between  the  government  of  a  st^ite 
and  the  state  itself  is  important  and  should 
be  observed.  In  common  speech  and  com- 
mon apprehension  they  are  usually  regarded 
as  identical;  and  as  ordinarily  the  acts  of 
the  government  are  the  acts  of  the  state, 
because  within  the  limits  of  its  delegation 
of  power,  the  government  of  the  state  is 
generally  confounded  with  the  state  itself, 
and  often  the  former  is  meant  when  the 
latter  is  mentioned.  The  state  itself  is  an 
ideal  person,  intangible,  invisible,  immu- 
table. The  government  is  an  agent,  and, 
within  the  sphere  of  the  agency,  a  perfect 
representative;  but  outside  of  that  it  is  a 
lawless  usurpation.  The  Constitution  of 
the  state  is  the  limit  of  the  authority  of  its 
government,  and  both  government  and  state 
are  subject  to  the  supremacy  of  the  Consti- 
tution of  the  United  States  and  of  the  laws 
made  in  pursuance  thereof.  So  that,  while 
it  is  true  in  respect  to  the  government  of  a 
state,  as  was  said  in  Langford  v.  United 
States,  101  U.  S.  341,  25  L.  ed.  1010,  that 
the  maxim  that  the  King  can  do  no  wrong 
has  no  place  in  our  system  of  government, 
yet  it  is  also  true,  in  resp^^'t  to  the  state 
itself,  that  whatever  wrong  is  attempted  in 
its   name   is   imputable   to   its  government, 
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the  Louisville  v.  Xasbvile  Railroad  Com- 
pany in  this  state. 

'This  matter  came  on  for  hearing  before 
us.  pursuant  to  due  notice  to  the  Louisville 
&.  Nashville  Railroad  Company,  at  the  court- 
house in  De  Funiak  Springs  on  March  25, 
1911,  when  and  where  there  appeared  Hon. 
William  W.  Flournoy,  counsel  for  the  citi- 
zens of  De  Funiak  Springs,  and  the  said 
railroad  company  appeared  by  Hon.  Daniel 
Campbell,  counsel,  Mr.  O.  A.  Gonzalez,  train 
master,  and  Mr.  M.  A.  Warren,  supervisor  of 
track;  witnesses  were  examined  by  both 
parties,  and  we  made  a  personal  examina- 
tion of  the  premises  in  the  presence  of  the 
said  officials  of  the  company. 

"Xow,  therefore,  after  due  consideration, 
we,  the  railroad  commissioners  of  the  state 


of  Florida,  being  fully  advised  in  the  prem- 
ises, do  find  that  De  Funiak  Springs  afore- 
said is  an  important  station  on  the  line  of 
the  Louisville  &  Nashville  Railroad  Com- 
pany, to  and  from  which  it,  the  said  railroad 
company,  transports  many  passengers  on 
their  way  from  and  to  other  points  in  this 
state,  and  that  the  present  passenger  depot, 
its  facilities  and  conveniences,  are  insuffi- 
cient for  the  safety,  convenience,  and  com- 
fort of  the  passengers. 

"And  it  is  therefore  ordered  and  ad- 
judged that  the  Louisville  &  Nashville  Rail- 
road Company  shall  enlarge  the  waiting 
room  for  white  passengers  so  that  the  same 
shall  not  be  less  than  19  feet  bv  40  feet, 
and  shall  enlarge  the  waiting  room  for  col- 
ored passengers  so  that  the  same  shall  not 


and  not  to  the  state,  for,  as  it  can  speak 
and  act  only  by  law,  whatever  it  does  say 
and  do  must  be  lawful.  That  which,  there- 
fore, is  unlawful  because  made  so  by  the 
supreme  law,  the  Constitution  of  the  United 
States,  is  not  the  word  or  deed  of  the  state, 
but  ifl  the  mere  wrong  and  trespass  of  those 
individual  persons  who  falsely  speak  and 
act  in  its  name.  .  .  .  And  it  is  no  objec- 
tion to  the  remedy  in  such  cases,  that  the 
statute  whose  application  in  the  particular 
case  is  sought  to  be  restrained  is  not  void 
on  its  face,  but  is  complained  of  only  be- 
cause its  operation  in  the  particular  instance, 
works  a  violation  of  a  constitutional  right; 
for  the  cases  are  numerous  where  the  tax 
laws  of  the  state,  which,  in  their  general 
and  proper  application,  are  perfectly  valid, 
have  been  held  to  become  void  in  particular 
cases,  either  as  unconstitutional  regulations 
of  commerce,  or  as  violations  of  contracts 
prohibited  by  the  Constitution,  or  because 
in  some  other  way  they  operate  to  deprive 
the  party  complaining  of  a  right  secured 
to  him  by  thp  Constitution  of  the  United 
SUtes." 

It  may  perhaps  be  often  the  question 
whether  the  "state"  of  the  foregoing  opinion 
is  not  so  shadowy  a  thing  that  it  could  not 
be  sued,  in  which  case  there  would  have 
been  no  reason  for  the  11th  Amendment. 

e.  Real  and  nominal  parties. 

It  was  formerly  held  that  the  court  would 
look  only  to  the  record  to  see  who  were 
parties, — that  is  to  say  that  a  state  would 
not  be  considered  a  party  unless  nominally 
so.  Osborn  v.  Bank  of  United  States,  9 
MTieat.  738,  6  L.  ed.  204;  Davis  v.  Gray,  16 
Wall.  203,  21  L.  ed.  447;  Hancock  v.  Walsh, 
3  Woods,  351,  Fed.  Cas.  No.  6,012;  Fry  v. 
Britton,  2  Heisk.  606;  Swasey  v.  North 
Carolina  R.  Co.  (C.  C.  U.  S.)  71  N.  C.  671; 
and  see  also  United  States  v.  Lee,  106  U.  S. 
196,  27  L.  ed.  171,  1  Sup.  Ct.  Rep.  240. 

But  this  view  is  now  discarded.  Thus,  in 
Poindexter  v.  Greenhow,  114  U.  S.  270.  29 
L.  «1.  185,  5  Sup.  Ct.  Rep.  903.  962,  the  court 
said:  *'The  question  whether  a  suit  is 
within  the  prohibtion  of  the  11th  Amend- 
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ment  is  not  always  determined  by  refer- 
ence to  the  nominal  parties  on  the  record." 

In  Hagood  v.  Southern,  117  U.  S.  52,  29 
L.  ed.  805,  6  Sup.  Ct.  Rep.  608,  it  was  held 
that  where  a  state  is  not  only  the  real 
party  to  the  controversy,  but  the  real  party 
against  which  relief  is  sought,  the  nominal 
defendants  being  its  officers  and  agents, 
without  any  personal  interest  in  the  sub- 
ject-matter, the  suit  is  substantially  within 
the  prohibition  of  the  11th  Amendment. 

In  Re  Ayers,  123  U.  S.  443,  31  L.  ed.  216, 
8  Sup.  Ct.  Rep.  164,  the  court  reviews  the 
cases  on  the  subject,  and  concludes:  "It  is 
therefore  not  conclusive  of  the  principal 
question  in  this  case,  that  the  state  of  Vir- 
ginia is  not  named  as  a  party  defendant. 
Whether  it  is  the  actual  party,  in  the  sense 
of  the  prohibition  of  the  Constitution,  must 
be  determined  by  a  consideration  of  the  na- 
ture of  the  case  as  presented  on  the  whole 
record." 

//.  Nature  of  defendant's  office, 

a.  In  general* 

Speaking  generally  as  has  been  said,  it 
is,  with  the  exception  of  the  governor,  not 
the  character  of  the  office  of  the  defendant, 
but  the  nature  of  the  suit  or  the  nature  of 
the  relief  demanded,  which  the  courts  con- 
sider in  determining  whether  the  suit  is  or 
is  not  one  against  the  state.  While,  there- 
fore, with  the  exception  of  suits  against  the 
governor,  a  strictly  logical  arrangement 
would  be  according  to  the  nature  of  the  ac- 
tion or  relief,  as  a  matter  of  convenience 
some  of  the  cases  are  grouped  under  the 
titles  of  the  various  officers  and  some  others 
under  the  head  of  "Various  subjects  of 
suit,"  etc. 

h.    Suits  against  the  governor. 

Upon  the  general  subject  of  suits  against 
the  governor,  there  is  great  conflict  in  the 
authorities.  The  power  of  a  court  to  con- 
trol the  chief  executive  of  a  state  by  man- 
damus is  here  excluded  as  it  is  treated  in 
the  notes  to  State  ex  rel.  Charleston,  C.  &  C. 
R.  Co.  v.  Whitesides,  3  L.R.A.  779;  Hovey 
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be  less  than  19  feet  by  30  feet,  and  shall 
provide  a  baggage  room  on  the  eastern  end 
of  the  depot  building,  of  not  less  than  19 
feet  by  30  feet,  all  inside  measurement; 
and  shall  also  enlarge  the  passenger  plat- 
form so  that  the  same  shall  be  255  feet  each 
way  from  the  center  of  the  said  baggage 
room,  and  shall  extend  the  present  um- 
brella shed  so  that  it  shall  be  the  length 
of  the  said  platform. 

"It  is  further  ordered  that  the  present 
toilet  rooms,  which  are  built  out  into  the 
waiting  rooms  be  removed,  and  that  suffi- 
cient toilet  rooms,  one  for  each  sex,  be  con- 
structed adjoining  each  waiting  room,  with 
access  to  them  from  the  waiting  rooms,  re- 
spectively, through  an  intermediate  passage 


or  space,  so  that  due  privacy  and  freedom 
from  offensive  odors  may  be  secured. 

"And  it  appearing  to  us  that  kerosene 
lamps,  by  which  the  platform  and  depot  are 
lighted,  are  insufficient  for  the  safety,  con- 
venience, and  comfort  of  the  passengers,  and 
that  electric  lights  can  readily  be  installed 
and  electric  current  furnished  at  a  reason- 
able rate,  it  is  further  ordered  that  the  use 
of  kerosene  lamps  be  discontinued  in  the 
depot  as  enlarged,  and  that  the  said  depot 
shall  be  reasonably  lighted  with  electric 
lights. 

"This  order  shall  be  complied  with,  and 
the  work  herein  ordered  shall  be  completed, 
on  or  before  September  1,  1911. 

'Ordered   in   open   session    of  our  board 
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V.  State,  II  L.R.A.  763;  State  ex  rel.  Irvine 
V.  Brooks,  6  L.R.A.(N.S.)  750,  and  to  Rice 
V.  Draper,  32  L.R.A.(X.S.)  355. 

Most  of  the  cases  discuss  simply  the  pow- 
er of  the  judiciary  to  interfere  with  the  ex- 
ecutive, and  in  only  a  few  cases  has  there 
been  found  any  discussion  of  the  question 
as  to  whether  a  suit  against  the  governor 
is  one  against  the  state. 

In  Georgia  v.  Sundry  African  Slaves,  1 
Pet.  110,  7  L.  ed.  73,  it  was  held  that  a  suit 
against  a  governor  in  his  official  capacity  is 
a  suit  against  the  state. 

In  Kentucky  v.  Dennison,  24  How.  66,  16 
L.  ed.  717,  it  was  held  that  a  suit  in  the 
Supreme  Court  of  the  United  States  by  one 
state  against  the  governor  of  another  state, 
for  the  delivery  of  a  fugitive  from  justice, 
was  a  suit  against  the  state,  and  the  court 
had  no  power  to  issue  a  mandamus  to  the 
governor  to  deliver  up  the  fugitive. 

But  in  Rolston  v.  Missouri  Fund  Comrs. 
120  U.  S.  390,  30  L.  ed.  721,  7  Sup.  Ct.  Rep. 
599,  it  was  held  that  a  suit  to  compel  the 
governor  to  do  what  a  state  statute  re- 
quires him  to  do  (which  was  in  this  case  to 
assign  a  lien  of  the  state  on  payment)  is 
not  a  suit  against  the  state  within  the  11th 
Amendment. 

Where  the  statute  provided  that  actions 
for  penalties  for  violation  of  rates  fixed  by 
a  railroad  commission  should  be  brought  in 
the  name  of  the  jrovernor,  in  an  action  to 
restrain  the  onforecment  of  puaseiiger  rail- 
way rates  made  by  the  railroad  commission 
and  claimed  to  be  unconstitutional,  an  ap- 
plication to  join  the  governor  as  a  defend- 
ant on  the  ground  that  his  duties  would  be 
ministerial  was  denied  on  the  ground  that 
it  was  not  intended  by  the  act  to  confer 
upon  the  governor  any  power  beyond  what 
he  would  otherwise  have  as  chief  executive 
of  the  state,  nor  to  interfere  with  his  dis- 
cretion, that  he  was  not  a  proper  party,  and 
that  to  join  him  would  be  suing  the  state. 
Central  of  Georgia  R.  Co.  v.  McLendon,  157 
Fed.  961. 

But  in  this  connection  reference  may  be 
made  to  Mott  v.  Pennsylvania  R.  Co.  30  Pa. 
9,  72  Am.  Dee.  664.  where,  a  statute  having 
directed  that  certain  state  property  be  sold 
at  auction  bv  the  governor,  the  court  doubt- 
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ed  the  power  of  the  legislature  to  impose 
this  duty  upon  him,  and  considered  that  if 
he  consented  to  make  the  sale,  he  would  be 
acting  ministerially  and  might  be  enjoined 
from  making  the  sale  subject  to  unconsti- 
tutional conditions  prescribed  by  the  stat- 
ute. 

Suits  against  the  governor  were  held  not 
to  be  suits  against  the  state,  in  Davis  v. 
Gray,  16  Wall.  203,*  21  L.  ed.  447  (against 
governor  and  land  office  commissioner  re- 
straining the  execution  of  patents  under  a 
statute  violating  the  obligation  of  the 
state's  contract) ;  and  in  Cobb  v.  Clough, 
83  Fed.  604  (against  governor  and  other  of- 
ficers to  restrain  the  forfeiting  of  a  grant 
and  the  other  disposition  of  the  land,  the 
court  pointing  out  that  the  state  was  not 
bound  by  the  decree). 

In  some  cases  the  jurisdictron  has  been 
denied  where  the  denial  was  it  seems  due  to 
the  nature  of  the  suit. 

Thus,  where  a  state  indorsed  the  bonds 
of  a  railroad,  the  title  to  all  property  pur- 
chased with  such  bonds  to  vest  in  the  stal^e 
and  to  operate  as  a  prior  lien  or  mortgage 
u'ntil  the  bonds  were  paid,  the  governor  on 
default  to  seize  the  road  and  sell  it, — the 
court  declined  to  interfere  with  such  sale 
by  the  governor  or  to  appoint  a  receiver,  the 
property  being  in  possession  of  the  state. 
Branch  v.  Macon  &  B.  R.  Co.  2  Woods,  386, 
Fed.  Cas.  No.  1,808. 

So,  it  has  been  held  that  a  suit  in  fore- 
closure of  property  in  the  state's  posses- 
sion cannot  be  maintained  against  the  gov- 
ernor and  state  treasurer,  as  a  judgment  ia 
foreclosure  would  oust  the  state  (Cunning- 
ham V.  Macon  &  B.  R.  Co.  109  U.  S.  446,  27 
L.  ed.  992,  3  Sup.  Ct.  Rep.  292,  609) ;  that  a 
suit  to  compel  the  awarding  of  a  contract 
requiring  the  consent  of  the  governor  can- 
not be  maintained,  as  it  involves  the  gov- 
ernor and  the  state  (Peeples  v.  Byrd,  98  Ga. 
688,  25  S.  E.  677);  and  that  the  sovereign 
power  cannot  be  coerced  by  a  suit  against 
the  governor  and  the  other  state  officers  to 
require  them  to  levy  and  set  aside  money 
for  the  payment  of  certain  bonds.  McCau- 
lev  V.  Kellogg,  2  Woods,  13,  Fed.  Cas.  No. 
8,688. 

In  this  connection,  while  oia  Vi^ecti  does 
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at  our  oflSee  in  the  city  of  Tallahassee,  this 
the  let  day  of  May,  A.  D.  1911. 

'[Signed]  R.  Hudson  Burr, 

Chairman." 

That  the  investigation  by  the  defendants 
of  the  depot  facilities  of  the  complainant  at 
De  Funiak  Springs  was  instituted,  as  com- 
plainant is  informed  and  believes,  largely, 
if  not  solely,  at  the  request  and  upon  the 
instigation  of  one  or  two  individuals,  and 
without  any  general  demand  on  the  part  of 
the  citizens  of   that  town   therefor. 

That,  prior  to  the  said  investigation,  the 
complainant,  having  in  view  the  comfort  and 
accommodation   of  its  patrons,  of  its  own. 
volition,    had   repaired    and    improved    the 
depot  at  De  Funiak  Springs,  and  had  spent 


large  sums  of  money  thereon.  That,  among 
other  things,  it  had  put  in  toilets  and  sew- 
erage connected  therewith,  had  repainted 
the  depot  and  installed  new  lamps;  the 
sewerage  alone  costing  the  complainant 
more  than  six  hundred  ($600)  dollars. 
That  complainant  alleges  that  the  require- 
ments of  the  said  order  are  exceptional, 
unreasonable,  and  impose  an  unjust  tax  on 
the  resources  of  the  company;  that  is  to 
say: 

First.  With  respect  to  the  enlargement 
of  the  waiting  rooms,  complainant  alleges 
that  De  Funiak  Springs  has  a  population  of 
about  two  thousand  (2,000)  people,  and 
the  present  waiting  room  facilities  exceed, 
in  size  and  comfort,  those  of  most  depots  of 


not  seem  to  have  been  alluded  to,  it  may 
be  permissible  to  refer  to  Woodson  v.  Mur- 
dock,  22  Wall.  351,  22  L.  ed.  716,  where  the 
governor  of  a  state  was  enjoined  from  ad- 
vertising for  sale  a  railroad  which  had  al- 
ready been  sold  by  the  state  under  a  sale 
claimed  by  him  to  have  been  against  the 
state  Constitution,  the  court  holding  that 
it  was  not  against  such  Constitution,  and 
that  those  who  had  paid  money  on  the  sale, 
taking  new  bonds  on  the  road,  should  be 
protected   against   the   state. 

It  may  be  noted  that  the  governor  as  a 
member  of  a  state  board  has  been  often 
considered  as  no  more  than  any  other  mem- 
ber. See  Greenwood  Cemetery  Land  Co.  v. 
Routt,  17  Colo.  156,  15  L.R.A.  369,  31  Am. 
St.  Rep.  284,  28  Pac.  1125;  Colorado  Fuel  & 
Iron  Co.  V.  State  Land  Comrs.  14  Colo.  A  pp. 
84,  60  Pac.  367;  State  Land  Comrs.  v.  Car- 
penter, 16  Colo.  App.  436,  66  Pac.  165;  State 
ex  rel.  Robert  Mitchell  Furniture  Co.  v., 
Toole,  26  Mont.  22,  55  L.R.A.  044,  91  Am.  St. 
Rep.  386,  66  Pac.  496;  EUingham  v.  Dye,  — 
Ind-  — ,  99  N.  E.  1;  see  also  People  v.  John- 
son, 6  Cal.  499. 

Ota  the  contrary  in  Huidekoper  v.  Hadley, 
40  L.R.A.(N.S.)  605,  100  C.  C.  A.  395,  177 
Fed-  1,  reversing  171  Fed.  118,  writ  of  cer- 
tiorari dismissed  in  223  U.  S.  735,  56  L.  ed. 
635,  32  Sup.  Ct.  Rep.  529,  it  was  held  that  a 
suit  by  a  creditor  of  a  county  against  the 
state'  board  of  equalization,  composed  of 
the  governor  and  five  other  state  officers, 
for  a  mandamus  compelling  them  to  in- 
crease the  tax  valuation  of  the  county,  al- 
leging that  they  had  kept  it  below  its  proper 
value  in  pursuance  of  a  conspiracy  to  pre- 
vent the  relator  from  realizing  upon  his 
judgment  against  the  county,  was  not  a 
Buit  against  the  state,  but  the  mandamus 
was  issued  against  the  other  members  than 
the  governor,  the  court  holding  that  he  was 
not  subject  to  the  writ. 

And  in  McFall  v.  State  Bd.  of  Edu.  101 
Tex.  672,  110  S.  W.  739,  where  the  statute 
excepted  the  governor  from  the  writ  of 
mandamus,  it  was  held  that  the  writ  would 
not  issue  to  a  state  board  composed  of  the 
governor  and  two  other  officers,  as  "the  writ 
must  go  against  all  or  nono/' 

In  State  ex  rel.  Atty.  Gen.  v.  Huston,  27 
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Okla.  606,  34  L.RA..(N.S.)  380,  113  Pac.  190, 
a  proceeding  to  prohibit  judgment  from  be- 
ing rendered  in  an  action  against  the  gover- 
nor and  other  state  officers,  to  prevent  them 
from  removing  the  official  books,  papers, 
etc.,  from  the  seat  of  government  to  an- 
other seat  alleged  not  to  have  been  lawfully 
selected,  the  court  granted  the  prohibition 
as  to  the  governor,  but  denied  it  as  to  the 
other  officers. 

o.  Suita  against  attorney  general. 

Suits  against  the  attorney  general  other 
than  as  a  member  of  a  state  board  general- 
ly relate  to  injunctions  against  bringing  ac- 
tions.   See  infra.  III.  1. 

d.  Suits  against  state  treasurer. 

Actions  against  the  state  treasurer  are 
generally  with  reference  to  the  jJaying  out 
of  state  money  or  the  withholding  of  it. 
See  infra.  III.  b. 

Where  the  treasurer  general  of  Pennsyl- 
vania had  received  from  the  judge  of  the 
admiralty  court  securities  for  the  use  of  the 
state,  giving  a  bond  to  the  admiralty  judge 
to  repay  the  same  if  the  appellate  court 
should  reverse  the  decision,  and  such  rever- 
sal was  had,  the  court,  in  holding  that  a 
mandamus  must  issue  to  the  judge  of  the 
admiralty  court  to  carry  out  his  decree  di- 
recting that  the  property  be  paid  over  to 
another  claimant  by  the  executors  of  said 
treasurer  general,  said:  "Since  then  the 
state  of  Pennsylvania  had  neither  posses- 
sion of,  nor  right  to,  the  property  on' which 
the  sentence  of  the  district  court  was  pro- 
nounced, and  since  the  suit  was  neither 
commenced  nor  prosecuted  against  that 
state,  there  remains  no  pretext  for  the  alle- 
gation that  the  case  is  within  that  Amend- 
ment of  the  Constitution  which  has  been 
cited;  and,  consequently,  the  state  of  Penn- 
sylvania can  possess  no  constitutional  right 
to  resist  the  legal  process  which  may  be  di- 
rected in  this  cause."  United  States  v. 
Peters,  5  Cranch,  115,  3  L.  ed.  53. 

e.  Suits  against  other  state  officers. 
With  the  exception  of  a  few  miscellane- 
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towns  of  similar  size,  and  are  reasonably 
sufficient.  That  by  the  records  of  the  com- 
plainant, as  is  shown  in  the  testimony 
taken  by  the  defendants  at  De  Funiak 
Springs,  as  aforesaid,  there  are  only  an 
average  of  forty  (40)  passengers  a  day 
taking  passage  to  and  from  De  Funiak 
Springs  over  the  complainant*s  line.  That 
there  are  two  passenger  trains  daily  each 
way,  thus  showing  an  average  of  ten  pas- 
sengers to  each  train  of  both  sexes  and 
races.  That  the  white  waiting  room  is  now 
19  feet  by  20  feet,  and  contains  twenty-four 
comfortable  seats,  constructed  and  arranged 
as  is  customary  in  passenger  depots  through- 
out the  United  States.  That  the  colored 
waiting  room  is  19  feet  by  18  feet,  and 
contains    twenty-one    seats    similarly    con- 


structed and  arranged.  That  these  waiting 
rooms  afford  ample  accommodation  to  all 
persons  desiring  to  become  passengers  over 
complainant's  said  line.  They  are  little 
used,  owing  to  the  fact  that  the  trains  of 
the  complainant  run  on  schedule  time,  and 
it  is  well  known  to  the  citizens  of  De  Funiak 
Springs  when  such  trains  will  arrive  and 
depart,  and  if,  for  any  reason,  the  trains 
are  late,  information  is  readily  obtained  aa 
to  when  they  will  arrive,  from  the  station 
agent,  and  that  therefore  persons  who  pur- 
pose to  become  passengers  only  arrive  at 
the  depot  a  few  minutes  before  the  trains 
.arrive.  That  complainant's  trains  do  not 
stop  at  De  Funiak  Springs  at  any  time 
longer  than  twenty  minutes,  and  usually  for 
a  shorter  period  of  time.     That  said  wait- 


ous  cases,  suits  of  this  character  will  be 
found  in  other  subdivisions. 

Suits  against  the  comptroller  and  auditor 
generally  relate  to  the  payment  of  state 
money  (see  infra.  III.  b),  or  to  matters  of 
taxation  (see  infra,  III.  e). 

In  Auditor  v.  Davies,  2  Ark.  494,  it  was 
held  that  a  suit  against  a  state  auditor  re- 
quiring him  to  bring  before  the  court  a  dis- 
tress warrant  issued  by  him  against  the 
securities  of  a  sheriff,  with  his  proceedings 
for  revision  in  that  court  by  way  of  cer- 
tiorari, was  a  suit  against  the  state. 

But  in  Crawford  v.  Carson,  35  Ark.  565, 
the  court,  without  referring  to  the  Davies 
Case,  was  of  the  opinion  that  a  court  of 
equity  had  power  to  enjoin  the  auditor 
from  causing  prosecution  of  a  distress  war- 
rant against  a  collector  and  his  sureties  un- 
til the  sureties  had  had  a  day  in  court,  and 
that  this  was  no  interference  with  the  pre- 
rogative of  the  sovereign  state. 

In  Auditorial  Board  v.  Aries,  15  Tex.  72, 
it  was  held  that  a  mandamus  would  lie  to 
compel  the  auditorial  board  of  the  state  to 
pass  upon  a  claim,  but  not  to  determine 
it  in  any  particular  manner,  as  that  would 
be  a  suit  against  the  state. 

In  Blanton  v.  Southern  Fertilizing  Co.  77 
Va.  335,  it  was  held  that  a  suit  against 
the  state  commissioner  of  agriculture,  to 
restrain  him  from  enforcing  a  rule  pre- 
scribed by  him  which  required  a  purchase 
from  him  of  tags  to  be  placed  on  bags  of 
fertilizer,  was  not  a  suit  against  the  state. 
The  court  stated  that  it  was  'in  fact  a  suit 
to  restrain  an  individual  from  the  exercise 
of  unlawful  acts  under  color  and  cover  of 
an  executive  office." 

In  Scully  V.  Bird,  200  U.  S.  481,  52  L.  ed. 
899,  28  Sup.  Ct.  Rep.  597,  it  was  held  that  a 
suit  to  enjoin  a  state  dairy  commissioner 
from  acts  injuriously  affecting  the  reputa- 
tion and  sale  of  articles  manufactured  bv 
the  complainant,  where  the  acts  complained 
of  were  alleged  as  done  by  the  commissioner 
in  malice  and  as  a  private  citizen,  but  ''un- 
der cover  of  his  said  office,"  was  not  a  suit 
against  the  state.  Tho  court  mentions 
Pratt  Food  Co.  v.  Bird.  148  Mich.  631.  118 
Am.  St.  Rop.  601,  112  N.  W.  701,  where  it 
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was  held  that  equity  would  take  jurisdic- 
tion in  a  somewhat  similar  case.  However, 
the  question  whether  the  suit  was  against 
the  state  was  not  discussed,  and  the  case 
was  dismissed  on  its  merits. 

In  McDowell  v.  Fuller,  169  Mich.  332,  135 
N.  W.  265,  where,  pending  a  writ  of  error 
by  the  defendant  in  an  action  brought 
against  the  warden  of  a  state  reformatory 
as  such,  the  statute  permitting  the  warden 
to  be  sued  was  repealed,  it  was  held  that 
this  was  a  suit  against  the  state,  but  the 
court  declined  to  grant  a  motion  to  dismiss 
the  action  and  to  enter  an  order  to  the 
effect  that  the  plaintiff  could  not  collect 
the  judgment,  as,  if  ousted  of  jurisdiction 
by  the  repeal,  the  proper  course  would  be 
to  arrest  all  further  proceedings  and  dismiss 
the  writ  of  error  without  passing  upon  the 
force  of  the  judgment. 

f.  Suits  against  state  hoards  or  commiS' 

sions. 

1.  I  ft  getierat. 

In  some  of  the  cases  the  state  agency  or 
board  is  itself  a  corporation  with  general 
power  to  sue  and  be  sued.  In  other  cases 
the  result  in  the  main  seems  to  depend  upon 
the  nature  of  the  action  or  relief  demanded. 
Thus,  in  the  Lord  Case,  infra,  it  was  a 
question  of  obtaining  money  out  of  the 
state  treasury;  in  the  Friend  Case,  infra, 
of  the  carrying  out  of  the  state's  contract; 
and  in  the  Cope  Case,  infra,  of  an  alleged 
contract  made  for  the  state. 

In  Ex  parte  Fitzpatrick,  171  Ind.  657,  86 
N.  E.  964,  the  court,  in  instructing  the  clerk 
to  charge  fees  against  the  government 
agencies  for  furnishing  copies  of  the  court 
decisions,  and  in  holding  that  this  was  not 
requiring  the  state  to  pay,  said:  "A  suit 
against  an  officer  in  which  the  state  has  no 
pecuniary  interest  or  substantive  right  to 
protect  is  not  against  the  state." 

In  Louisiana  v.  Lagarde,  60  Fed.  186,  it 
was  held  that  a  suit  to  restrain  the  board 
of  agriculture  from  carrying  out  the  pro- 
visions of. an  illegal  statute,  and  restraining 
them  from  beginning  any  civil  proceeding* 
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ing  rooms  are  never  crowded  beyond  their 
present  capacity. 

That  the  toilet  rooms  are,  according  to 
the  sire  of  the  town  of  De  Funiak  Springs, 
equal  to  those  of  other  places  of  siiAilar 
size,  and  are  sanitary,  and  no  more  public 
in  their  arrangement  than  those  in  the 
passenger  cars  of  the  complainant,  and  of 
all  other  railroads  in  which  passengers  of 
both  sexes  are  carried.  And  complainant  al- 
leges it  is  superrefinement  to  be  required 
to  place  them  as  is  in  said  order  set  forth. 

That  as  to  the  requirement  that  the  com- 
plainant shall  install  electric  lights,  com- 
plainant alleges  that  the  present  lamps  are 
of  the  best  of  their  kind,  and  give  ample 
light,  and,  in  connection  with  the  electric 


lights  furnished  by  the  city,  fully  protect 
and  accommodate  the  traveling  public. 

That  the  umbrella  sheds  required  by  the 
said  order  are  unnecessary.  That  such  re- 
quirement is  entirely  unusual  and  unreason- 
able. Tliat  sheds  are  never  constructed 
at  way  stations  by  any  railroad  in  the  state 
or  in  the  United  States.  That  this  is  so 
because  of  the  fact  that  trains  at  way  sta- 
tions stop  only  a  very  few  minutes,  and 
passengers  desiring  to  take  passage  are  per- 
mitted to  immediately  enter  the  coaches, 
without  being  compelled  to  occupy  either 
the  platform  or  station  for  any  appreciable 
period  of  time.  That  the  construction  of 
such  sheds  would  impose  an  unnecessary 
burden  on  the  complainant,  from  the  fact 
that  persons  desiring  to  become  passengers 


for  the  collection  of  penalties,  was  not  a 
suit  against  the  state. 

But  in  Lord  &  P.  Chemical  Co.  v.  Board 
of  Agriculture,  111  N.  C.  135,  15  S.  E.  1032, 
it  was  held  that  an  action  would  not  lie 
against  the  board  of  agriculture,  its  com- 
missioner, and  the  state  treasurer  to  re- 
cover taxes  paid  under  protest  to  it,  and 
turned  over  it  seems  to  the  state  treasurer, 
as  the  board  was  a  department  of  the  gov- 
ernment, and  that  the  action  was  an  action 
against  the  state. 

See  also  for  cases  where  the  court  de- 
clined to  compel  a  board  of  agriculture  to 
carry  out  contracts,  infra,  m.  c. 

In  Friend  &  F.  Paper  Co.  v.  Public  Works, 
7  Ohio  Dec  Reprint,  56,  a  motion  to  join  as 
defendants  the  board  of  public  works  of 
the  state,  on  the  ground  that  the  original 
defendants,  in  doing  the  acts  complained  of, 
were  acting  by  authority  of  the  state  board, 
was  denied  on  the  ground  that  the  state 
board  was  a  public  agency  of  the  govern- 
ment, acting  by  and  with  the  authority  of 
the  state,  and  that  an  action  against  it 
would  be  an  action  against  the  state.  See 
also  Miller  Supply  Ck».  v.  State  Board  of 
Control,  infra,  IIL  c. 

In  Cope  V.  Hastings,  183  Pa.  300,  38  Atl. 
717,  where  it  was  sought  to  restrain  the 
commissioners  for  the  building  of  a  state 
capitol  from  departing,  as  was  alleged,  from 
their  program  as  to  the  selection  of  an 
architect,  and  thus  acting  against  private 
righte  growing  out  of  their  own  previous 
action,  it  was  held  that  the  suit  was  one 
virtually  against  the  state  and  it  could  not 
be  maintained,  but  this  is  not  necessary  to 
the  decision  as  the  bill  was  dismissed  on 
several  other  grounds. 

Board  as  corporation. 

In  Granville  County  Bd.  of  Edu.  v.  State 
Bd.  of  Edu.  106  N.  C.  81,  10  S.  E.  1002  it 
was  held  that  as  the  state  board  of  educa- 
tion was  a  corporation,  and  was  authorized 
to  sue  and  be  sued  as  such,  an  action  by 
the  county  board  for  money  alleged  to  have 
been  withheld  from  it  by  the  state  board 
would  lie;  and  as  it  was  an  action  to  compel 
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public    officers    to    discharge    a    ministerial 
duty,  it  would  in  any  event  lie. 

Where  the  state  created  a  board  known 
as  the  "Kentucky  Board  of  Managers  of  the 
World's  Columbian  Exposition,"  making  an 
appropriation  for  them,  and  later  passed  an 
act  that  it  would  not  assume  the  payment 
of  or  pay  any  expenses  beyond  such  appro- 
priation, it  was  held  that  this  board,  though 
an  agency  of  the  state,  was  a  corporation 
and  as  such  subject  to  suit.  Gross  v.  Ken- 
tucky Bd.  of  Managers,  105  Ky.  840,  43 
L.R.A.  703,  49  S.  W.  458. 

In  Stern  v.  State  Dental  Examiners,  50 
Wash.  100,  96  Pac.  693,  a  suit  in  the  nature 
of  a  creditors'  bill  for  a  receiver,  the  court 
said:  "The  original  action  was  in  no  sense 
a  suit  against  the  state.  The  state  is  not 
bound  by  the  judgment,  nor  are  any  of  the 
state's  funds  charged  with  its  payment. 
The  claim  that  the  dental  board  is  exempt 
from  suits  by  individuals  is  likewise  unten- 
able. Boards,  commissions,  and  bodies  cre- 
ated by  legislative  authority  have  an  in- 
cidental capacity  to  sue  and  be  sued,  inde- 
pendently of  any  express  power,  and  for 
that  purpose  are  to  be  regarded  as  corpora- 
tions 8uh  modo,  Clarisscy  v.  Metropolitan 
Fire  Dept.  1  Sweeny,  224.  .  .  .  We  can 
discover  no  objection  to  the  receivership  on 
jurisdictional  grounds.  The  funds  in  the 
hands  of  the  dental  board  are  not  public 
funds  in  any  sense  of  the  word.  They  are 
not  covered  into  the  state  treasury,  nor 
does  the  board  receive  any  funds  from  the 
state." 

In  Tompkins  v.  Kanawha  Board.  19  W. 
Va.  257,  where  the  board  was  a  corporation 
having  control  and  supervision  of  the  James 
river,  and  the  power  to  sue  and  be  sued, 
ete.,  the  court,  in  holding  that  an  action 
for  negligence  would  lie  against  the  board, 
said:  "It  seems  to  me  the  test  is,  Was 
there  a  corporation  created  charged  with  a 
duty  and  with  rights  and  franchises  inci- 
dent to  corporations,  among  which  is  the 
right  to  sue,  without  which  the  corporation 
would  be  without  vitality  and  the  corres- 
ponding liability  to  be  sued,  without  which 
it  would  be  a  legalized  despot  trespassing 
upon  the  rights  of  the  citizens,  who  would 


Idd 


njOmtyA  StJPREME  COURT. 


Apb., 


on  complainant's  trains  are  compelled  to 
come  to  the  depots  over  uncovered  streets 
for  a  considerable  distance  before  reaching 
the  point  at  which  the  said  sheds  would  be 
placed;  and  a  large  proportion  of  such 
passengers  are  transient,  and  come  from 
either  the  Brown  House  or  the  Chautauqua 
Hotel,  and  the  streets  leading  from  these 
hotels  to  the  depot  afford  no  protection  from 
the  weather.  That  the  present  shed  extends 
a  distance  of  about  sixty  (60)  feet  in  front 
of  the  station,  and  is  amply  sufficient  to  pro- 
tect all  persons  who  desire  to  become  pas- 
sengers, from  the  weather,  if  they  do  not 
desire  to  enter  the  waiting  rooms.  That, 
going  from  this  shed,  those  who  desire  to 


enter  the  day  coaches  are  only  exposed  for 
a  distance  of  95  feet  before  reacjiing  the 
steps  of  the  car,  which,  at  a  speed  of  three 
(3)  miles  per  hour,  takes  only  twenty-one 
and  one-half  seconds,  and,  if  desirous  of 
taking  the  sleeper,  they  are  only  exposed  for 
a  distance  of  165  feet,  which,  at  the  same 
rate  of  speed,  takes  only  thirty-seven  and 
one-half  seconds.  That  the  percentage  of 
persons  who  take  passage  on  the  sleeper,  as 
compared  with  the  total  number  of  pas- 
sengers, is  only  one  to  ten,  or  an  average 
of  four  passengers  per  day. 

That,  as  appears  by  the  testimony  taken, 
as  aforesaid,  before  the  defendants,  the  depot 
arid  its  platform  at  De  Funiak  Springs  are 


be  powerless  to  protect  themselves.  The 
state  creates  no  such  irresponsible  entity. 
The  legislature  never  intended  that  such 
corporations  should  be  without  legal  liabil- 
ity, notwithstanding  the  state  owns  its 
property.  Would  anyone  doubt  for  a  mo- 
ment that,  if  the  pilot  of  a  steamer  on  the 
Kanawha  river  should  negligently  or  pur- 
posely run  into  one  of  the  dredge  boats  un- 
der the  control  of  the  Kanawha  board  and 
destroy  it,  the  Kanawha  board  could  bring 
suit  against  the  owner  of  the  steamer  and 
compel  him  to  respond  in  damages  ?  If  this 
be  so,  and  the  pilot  of  the  dredge  boat 
should  carelessly  or  purposely  run  into  the 
steamer  and  sink  and  destroy  it,  would  not 
an  action  lie  against  the  Kanawha  board 
for  such  damage  so  inflicted?  If  not,  it  is 
because  it  was  the  state  of  West  Virginia 
that  ran  into  and  sank  the  steamer,  and 
the  state  cannot  be  sued.  But  it  was  not 
the  state  that  did  it;  it  was  a  creature  with 
corporate  powers,  capacities,  and  liabilities 
that  did  it.  The  state  as  such  does  not  en- 
ter into  business  of  any  such  character.*' 

For  suits  against  land  commissions,  etc., 
see  infra,  HI.  d.  For  suits  against  tax 
boards,  see  infra.  III.  e. 

2.  State  dispensaries. 

In  Murray  v.  Wilson  Distilling  Co.  213 
U.  S.  151,  63  L.  ed.  742,  29  Sup.  Ct.  Hep. 
458,  it  was  held  that  the  courts  of  the 
United  States  had  no  jurisdiction  to  enjoin 
pendente  lite  the  disposition  by  the  state 
dispensary  commission  of  South  Carolina, 
of  the  assets  of  the  state  dispensary,  and 
appoint  receivers  of  such  assets,  where  the 
bills  in  effect  attempted  to  compel  the  state 
specifically  to  perform  alleged  contracts 
with  the  vendors  of  liquor  by  paying  for 
liquor  alleged  to  have  been  supplied,  as 
this  was  virtually  an  action  against  the 
state.  This  case  was  followed  in  Murray 
T.  South  Carolina,  213  U.  S.  174,  53  L.  ed. 
752,  29  Sup.  Ct.  Rep.  465,  which  affirmed  79 
S.  C.  316,  60  S.  E.  928,  and  which  was  fol- 
lowed in  Carolina  Glass  Co.  v.  Murray,  197 
Fed.  392. 

So,  in  Carolina  Glass  Co.  v.  State,  87 
S.  C.  270,  69  S.  E.  391,  it  was  held  that  an 
action  would  not  lie  against  the  state  dis- 
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pensary  commission  to  enforce  the  collec- 
tion of  a  claim  against  the  state  dispensary, 
which  would  be  a  suit  against  the  state, 
as  the  debt,  if  any,  was  of  the  state. 

In  Fowler  v.  Rome  Dispensary,  6  Ga.  App. 
36,  62  S.  E.  660,  a  suit  for  damages  brought 
by  a  father  to  recover  of  a  dispensary 
(which  was  a  state  agency)  and  others, 
damages  for  selling  whisky  to  his  son,  a 
minor,  it  was  held  that  the  dispensary,  be- 
ing a  state  agency,  wils  not  subject  to  suit. 

In  Lowenstein  v.  Evans,  69  Fed.  908,  it 
was  held  that  an  action  under  the  act  of 
Congress  against  monopolies,  against  state 
officers  for  damages  on  account  of  their  en- 
forcement of  the  state  statute  in  regard  to 
the  monopoly  of  the  liquor  business  by  the 
state,  was  an  action  against  the  state,  and 
therefore  the  act  of  Congress  could  not  ap- 
ply, nor  could  any  such  action  be  brought. 

3,  Railroad  and  other  corporation  oon^ 

missions. 

Most  of  the  cases  against  these  commia- 
sions  where  our  subject  came  in  question 
will  be  found  infra,  under  III.  f,  suits  as 
to  rates;  III.  1,  suits  to  enjoin  the  bringing 
of  actions;  and  III.  m,  suits  for  relief 
against  unconstitutional  laws. 

Suits  are  against  the  state  which  are 
brought  against  corporation  commissions  to 
restrain  them. 

— from  enforcing  their  order  commanding 
a  railroad  company  to  stop  its  interstate 
trains  at  a  spoeitiod  station.  Mississippi 
R.  Commission  v.  Illinois  C.  R.  Co.  20^  U.  S. 
335,  51  L.  ed.  209,  27  Sup.  Ct.  Rep.  90; 

— from  interfering  with  the  property  and 
interstate  business  of  a  railway  company 
under  the  authority  of  an  alleged  unconsti- 
tutional statute.  McNeill  v.  Southern  R. 
Co.  202  U.  S.  543,  60  L.  ed.  1142,  28  Su.->. 
Ct.   Rop.   722; 

— from  trespassing  on  the  constitutional 
rights  of  a  railroad  corporation.  Louis- 
ville «&  X.  R.  Co.  V.  BuRB  {dictum). 

In  Merchants'  Exeh.  v.  Knott,  212  Mo. 
616,  HI  S.  W.  565,  it  was  held  that  a  suit 
against  a  state  railroad  and  warehouse  com- 
mission, to  restrain  them  from  enforcing  an 
unronstitutional  statute  respecting  the  es- 
tablishment   of   places    for    weighing   grain 
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used  by  tbe  citizeDid  as  a  sort  of  popular 
resort;  and  if  those  who  propose  to  become 
passengers  are  inconvenienced  or  crowded,  it 
is  due  to  this  fact,  and  not  to  the  insuffi- 
ciency of  complainant's  depot  facilities: 

That  to  comply  with  the  said  order  will 
entail  a  cost  of  sixty -five  hundred  ($6,500) 
dollars,  and  besides  establish  an  unreason- 
able precedent  for  demand  for  similar  ac- 
commodations for  other  towns  along  com- 
plainant's said  line  of  railroad. 

To  the  end,  therefore,  that  the  defendants 
may,  if  they  can,  show  why  the  complain- 
ant should  not  have  the  relief  herein  and 
hereby  prayed,  and,  to  the  best  and  utmost 
of  their  knowledge,  information,  and  belief. 


full,  true,  direct  and  perfect  answers  make 
to  the  premises;  their  oaths  thereto  being 
specially  waived. 

And  that  your  Honor  will  be  pleased  to 
make  an  order  temporarily  restraining  the 
defendants,  their  agents,  attorneys,  and 
servants,  from  enforcing  or  attempting  to 
enforce  the  said  order;  and  that  upon  final 
hearing  a  perpetual  injunction  may  be 
granted  to  like  effect. 

And  that  complainant  may  have  such 
other  and  further  relief  as  to  your  Honor 
may  seem  meet  and  the  circumstances  of 
the  care  require. 

And  complainant  prays  that  process  of 
subpoena,  in  due  form  of  law,  and  according 


and  the  regulation  of  public  warehouses, 
was  not  a  suit  against  the  state,  as  the 
duties  of  the  officers  were  merely  ministe- 
rial; the  equitable  jurisdiction  was  held  not 
shown  in  relation  to  the  multiplicity  of 
criminal  suits,  but  on  the  ground  of  ir- 
reparable injury  to  business. 

It  was  held  m  Delaware,  L.  &  W.  K.  Co. 
T.  Stevens,  172  Fed.  595,  that  the  court  had 
jurisdiction  of  an  action  to  enjoin  the  New 
York  public  service  commission  from  en- 
forcing sfhedules  of  stops,  etc.,  claimed  to 
be  against  interstate  commerce,  the  ques- 
tion of  a  suit  against  the  state  not  being 
diacussed. 

g.  Suits  against  officers  of  cities. 

Only  a  few  cases  have  been  found  in 
which  the  question  of  suit  against  the  state 
was  considered  in  a  suit  against  a  city  of- 
ficer. 

In  Camden  Interstate  R.  Co.  v.  Catletts- 
burg,  129  Fed.  421,  it  was  held  that  an  ac- 
tion against  a  city  and  its  officers  was  not 
an  action  against  the  state.  Compare  in 
this  connection  Chicago  v.  Wright,  69  III. 
318,  infra,  V. 

In  Chicago  use  of  Schools  v.  Chicago,  207 
ni.  37,  69  N.  E.  580,  where  the  city  laid  a 
special  assessment  upon  school  property,  and 
it  T.;.8  objected  by  the  city  board  of  edu- 
cation that  the  property  belonged  to  the 
state,  the  court,  in  confirming  the  assess- 
ment, said:  ''It  is  contended,  however,  that 
this  suit  is,  in  fact,  a  suit  against  the  state 
of  Illinois,  as  the  lands  in  question  are  the 
property  of  the  people  of  the  state  of  Illi- 
nois, and  therefore  this  action  cannot  be 
maintained.  We  do  not  think  this  is  a 
suit  against  the  people  of  the  state  of  Illi- 
nois, nor  do  the  lands  belong  to  the  people 
of  the  state  of  Illinois.  The  title  thereto 
is  in  the  city  of  Chicago,  in  trust  for  the 
use  of  the  scnools  in  tliat  city,  and  any  in- 
terest which  the  people  may  have  in  the 
lots  is  confined  to  the  people  of  the  city  of 
Chicago,  rather  than  to  the  whole  state  of 
Illinois.  Our  statute  expressly  provides 
that  boards  of  education  may  sue  and  be 
sued,  and,  while  it  is  contended  that  there 
is  no  such  express  provision  with  reference 
to  the  board  of  education  of  the  city  of 
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Chicago,  yet  we  think  the  power  to  sue  and 
be  sued  may  be  implied  from  the  act," 

It  may  be  noted  that  in  Speed  v.  Brown, 
10  B.  Mon.  109,  and  in  Kodman  v.  Mussel- 
man,  12  Bush,  354,  23  Am.  Rep.  724,  it  was 
held  that  the  reasons  which  prevent  the  at- 
tachment of  money  due  from  a  state  to  its 
employees  do  not  apply  to  a  city. 

In  Terre  Haute  v.  Farmers*  Loan  &  T.  Co. 
40  C.  C.  A.  117,  99  Fed.  838,  it  was  held 
that  an  action  to  enjoin  a  city  from  opening 
a  street  was  not  a  suit  against  the  state. 

Ill,  Various  subjects  of  suit;  nature  of 
suit  or  relief  demanded. 

a.  In  general. 

As  has  been  heretofore  stated,  it  is  the 
nature  of  the  relief  demanded  that  in  gen- 
eral governs  the  question  whether  a  suit 
against  an  officer  is  one  against  the  state. 

As  heretofore  stated,  an  action  to  recover 
property  in  the  state's  possession,  or  to 
compel  the  carrving  out  of  the  state's  con- 
tract, is  logically  a  suit  against  the  state, 
but  if  the  state  consents  and  her  officer 
will  not,  the  courts  should  compel  him  to 
act,  except  in  the  case  of  the  governor,  as 
to  which  there  may  well  be  a  difference  of 
opinion. 

h.  Suits  to  recover  property  in  posses^ 
sion  of  state,  or  to  direct  or  enjoin 
the  disposition  thereof. 

See  also  in  this  connection  cases  cited 
infra,  III.  c. 

For  suits  in  relation  to  lands,  see  infra, 

ni.  d. 

For  suits  in  relation  to  salary  or  pay,  see 
infra,  III.  h. 

For  the  state  as  trustee,  see  Brown  Uni- 
versity V.  Rhode  Island  College,  56  Fed.  55, 
infra,  m.  d. 

Generally  speaking  a  suit  against  a  state 
treasurer  to  recover  or  direct  the  disposi- 
tion of  property  in  possession  of  the  state, 
and  not  appropriated  by  the  legislature  to 
the  purpose  desired,  is  a  suit  a^inst  the 
state.  Louisiana  v.  Jumel.  107  U.  S.  711, 
27  L.  ed.  448;  Garner  v.  Worth,  122  N.  C. 
250,  29  S.  E.  364  (where  clerk  of  court  ap- 
plied for  mandamus   for  costs  of  suits  by 
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to  the  practice  or  tnis  court,  may  issue,  di- 
rected to  the  defendants,  R.  Hudson  Burr, 
N.  A.  Blitch,  and  Royal  C.  Dunn,  composing 
the  Railroad  Commission  of  the  State  of 
Florida,  returnable  according  to  law. 
And  complainant  will  ever  pray. 
Blount  &  Blount  &  Carter, 

Solicitors  for  Complainant. 

A  demurrer  was  filed,  the  grounds  being 
as  follows: 

"First.  The  complainant  has  not  in  and 
by  its  said  bill  of  complaint  made  or  stated 
such  a  case  as  entitles  it  in  a  court  of  equity 
to  the  relief  prayed  for  in  said  bill  of  com- 
plaint against  these  defendants. 


"Second.  That  the  complainant  has  not 
in  and  by  its  said  bill  of  complaint  stated 
such  a  case  as  entitles  it  to  any  equitable 
relief  against  these  defendants. 

"lliird.  The  complainant  has  a  full,  ade- 
quate, and  complete  remedy  at  law  by  way 
of  defense  to  any  action  which  the  defend- 
ant might  bring  to  enforce  the  perform- 
ance of  the  order  set  out  in  the  said  bill 
of  complaint. 

"Fourth.  And  the  said  defendants  do  also 
demur  to  that  part  of  the  said  bill  of  com- 
plaint which  is  set  out  in  the  following 
language : 

"  'That,  as  appears  by  the  testimony  taken, 
as  aforesaid,  before  the  defendants,  the  de- 


state  dismissed  at  its  costs) ;  Nation  v. 
Tulley,  86  Kan.  664,  121  Pac.  507;  Martin 
V.  Worth,  91  N.  C.  45  (suit  for  restoration 
of  bonds);  Weston  v.  Dane,  51  Me.  461 
(obiter) ;  see  also  Garden  City,  G.  &  N.  R. 
Co.  V.  Nation,  83  Kan.  237,  109  Pac.  772 
(which,  however,  is  insufficiently  reported) 
and  Houston  Tap  &  B.  R.  Co.  v.  Randolph, 
24  Tex.  317  (where,  however,  the  question 
was  not  directly  discussed). 

In  Flagg  V.  Bradford,  181  Mass.  316,  63 
N.  E.  898,  where  the  treasurer  of  the  state 
on  receiving  a  request  from  the  water  board, 
was  authorized  to  issue  bonds,  from  the 
proceeds  of  which  would  be  paid  the  amount 
specified  in  the  certificate  to  be  due  to  own- 
ers of  land  taken  by  the  water  board,  it 
was  held  that  the  owner  of  the  land  so 
taken  could  not  sue  the  treasurer  for  the 
money,  as  the  court  said:  "Although  nomi- 
nally against  the  defendant,  it  seems  to  us 
plain  that  the  action  is  really  against  the 
commonwealth.  .  .  .  The  statute  does 
not  create  a  trust  in  favor  of  landowners 
who  become  entitled  to  damages,  but  merely 
provides  a  fund  out  of  which  it  directs  the 
defendant,  as  a  public  officer  and  agent  of 
the  commonwealth,  to  make  payment  in 
such  cases  when  the  amounts  due  have  been 
certified  to  him  by  the  water  board." 

But  in  State  ex  rel.  Merle  v.  Dubuclet, 
26  La.  Ann.  127,  it  was  held  that  a  pro- 
ceeding against  the  state  treasurer  to  re- 
quire him  to  pay  a  warrant  issued  to  him 
by  the  state  auditor  was  not  a  suit  against 
the  state,  as  this  was  a  suit  to  compel  him 
to  perform  one  of  the  duties  of  his  office. 

And  in  State  ex  rel.  New  Orleans  Canal 
&  Bkg.  Co.  V.  Heard,  47  La.  Ann.  1679,  47 
L.RjV.  512,  18  So.  746,  the  court,  in  ordering 
the  auditor  to  warrant,  and  the  treasurer  to 
pay,  a  certain  sum  ordered  by  the  legisla- 
ture to  be  paid  to  the  relator,  said:  "This 
is  not  a  suit  against  the  state.  It  is  a 
mandamus  proceeding  undertaken  by  rela- 
tors, as  the  quondam  fiscal  agents  of  the 
state,  for  the  purpose  of  coercing  the  por- 
formance  of  an  alleged  ministerial  duty 
which  a  concurrent  resolution  of  the  general 
assembly  has  imposed  upon  the  respondents 
as  executive  officers  of  the  state  govern- 
ment. In  such  a  proceeding  the  state  can- 
not be  said  to  have  been  sued." 
44  L.R.A.(N.S.) 


Suits  have  also  been  held  to  be  against 
the  state  which  were  brought  against  state 
officials 

— for  new  state  bonds  in  place  of  those 
lost  or  wrongfully  destroyed.  Farmers' 
Nat  Bank  v.  Joi^es,  105  Fed.  459; 

— for  notes  given  by  the  plaintiff  in  set- 
tlement of  trespass  in  cutting  state  timber, 
where  he  had  been  grossly  deceived  by  a 
state  officer  as  to  the  extent  of  the  tres- 
pass. McElroy  v.  Swart,  57  Mich.  600,  24 
N.  W.  766; 

— to  reach  dividends  on  the  state's  stock 
in  a  railroad  according  to  the  state's  en- 
gagement by  a  statute  as  to  such  dividends. 
Christian  v.  Atlantic  &  N.  C.  R.  Co.  133 
U.  S.  233,  33  L.  ed.  589,  10  Sup.  Ct.  Rep.  260. 

While  strictly  without  the  scope  of  this 
note,  reference  may  be  made  here  to  Miss- 
issippi V.  Durham,  4  Mackey,  235,  where  an 
application  by  a  state  against  the  first 
comptroller  of  the  United  States  treasury, 
to  compel  him  to  issue  a  warrant  for  pay- 
ment to  the  state  of  money  admitted  to  be 
due  and  payable  from  the  treasury  to  it, 
was  denied  on  the  ground  that  it  was  a 
suit  against  the  United  States. 

See  also  Reeside  v.  Walker,  11  How.  272, 
13  L.  ed.  693,  where  it  was  held  that  the 
United  States  could  not  be  reached  cir- 
cuitously  through  the  secretary  of  the  treas- 
ury by  a  mandamus  for  the  excess  of  a 
successful  set-off  in  a  suit  by  the  United 
States. 

Recovery  of  taxes. 

An  action  against  the  state  treasurer  to 
collect  from  him  taxes  in  his  hands  as  state 
treasurer  is  an  action  against  the  state. 
Smith  V.  Reeves,  178  U.  S.  436,  44  L.  ed. 
1140,  20  Sup.  Ct.  Rep.  919;  Lord  &  P.  Chem- 
ical Co.  V.  Board  of  Agriculture,  111  N.  C. 
135,  15  S.  E.  1032. 

So,  also,  an  action  against  the  state  comp- 
troller for  the  repayment  of  taxes  paid  to 
him  (Bloxham  v.  Florida  C.  &  P.  R.  Co.  35 
Fla.  625,  17  So.  902);  or  against  the  auditor 
ireneral  (People  ex  rel.  Ambler  v.  Auditor 
(;en<*ral,  38  Mich.  746,  followed  in  Ottawa 
County  V.  Auditor  General,  69  Mich.  1,  36 
N.  W.  702,  where,  however,  the  court  was 
opposed  to  the  justice  of  the  claim  in  any 
event). 
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pot  mnd  its  platform  at  De  Funiak  Springs 
are  used  by  the  citizens  as  a  sort  of  popular 
resort;  and  if  those  who  propose  to  become 
passengers  are  inconvenienced  or  crowded, 
it  is  due  to  this  fact,  and  not  to  the  insuffi- 
ciency of  complainant's  depot  facilities.' 

''And  for  cause  of  such  demurrer  the  de- 
fendants show  that  the  said  allegation  does 
not  establish  or  tend  to  establish  any  matter 
entitling  the  complaint  to  relief  in  a  court 
of  equity." 

The  decree  of  the  court  is: 

''Now  on  this  day  comes  on  for  consider- 
ation the  demurrer  of  defendants  to  the  bill 
of  complaint  herein,  and  upon  consideration 
thereof,  after  argument  of  counsel,  Messrs. 


Blount  &  Blount  &  Carter  appearing  for 
complainant,  and  W.  W.  Flournoy  and  F.  M. 
Hudson  for  the  defendants,  the  court  being 
well  advised  in  the  premises,  it  is  ordered, 
adjudged,  and  decreed  that  the  said  de- 
murrer be,  and  it  is  hereby,  sustained,  be- 
cause, under  the  authority  of  McWhorter  v. 
Pensacola  &  A.  R.  Co.  24  Fla.  417,  2  L.R.A. 
604,  12  Am.  St.  Rep.  220,  5  So.  129,  it 
appears  there  is  no  equity  in  the  bill.  And, 
complainant  electing  to  stand  by  its  said 
bill  of  complaint,  it  is  further  ordered,  ad- 
judged, and  decreed  that  the  said  bill  of 
complaint  be,  and  it  is  hereby,  dismissed 
without  prejudice,  for  want  of  equity,  and 
at  complainant's  cost;  and  that  this  decree 


But  in  Scottish  Union  &>  Nat.  Ins.  Co.  v. 
Herriott,  109  Iowa,  606,  77  Am.  St.  Rep. 
548,  80  N.  W.  665,  an  action  by  a  foreign 
corporation  to  recover  money  paid  by  way 
of  taxes,  and  under  protest,  to  the  treasurer 
of  a  state,  on  the  ground  that  the  tax  was 
unconstitutional,  the  court  said:  "We  think 
an  action  will  lie  against  the  treasurer  for 
money  collected  and  received  by  him,  pro- 
vided it  be  established  that  the  law  under 
which  he  assumes  to  act  is  entirely  invalid. 
That  he  may  have  placed  the  money  to  the 
credit  of  the  state,  and  with  other  funds 
belonging  to  it,  is  no  defense,  unless  he  was 
authorized  to  do  so  under  a  valid  law.  Had 
he  collected  money  wrongfully  from  an  in 
dividual,  without  color  of  authority,  we 
apprehend  it  would  be  no  defense  for  him^  to 
say  that  he  acted  as  treasurer,  or  that  he 
had  turned  the  money  over  to  the  state." 
But  judgment  was  for  the  defendant  on  the 
ground  that  there  had  not  been  violation  of 
the  constitution. 

Enjoining   the    disposition    of    state    funds 

or  bonds. 

In  Yale  College  v.  Sanger,  62  Fed.  177, 
where,  under  a  contract  with  the  state,  the 
college  was  entitled  to  the  income  of  a  cer- 
tain fund,  it  was  held  that  the  state  treas- 
urer would  be  enjoined  from  paying  the  in- 
come of  the  fund  elsewhere.  (The  court 
seems  to  have  been  of  the  opinion  that  to 
compel  the  payment  to  the  college  would 
have  been  compelling  the  state.) 

So,  a  state  board  of  equalization  was  re- 
strained from  Issuing  certain  bonds,  in 
Board  of  Liquidation  v.  McComb,  infra,  HI. 
c.  and  a  like  board  was  enjoined  pendente 
Hie  from  diverting  a  fund  collected  by  taxa- 
tion for  a  certain  purpose  from  that  pur- 
pose. Chaff raix  v.  Board  of  Liquidation, 
infra,  HI.  e. 

But  in  Self  v.  Jenkins  (U.  S.  C.  C.  1874) 
71  N.  C.  578,  it  was  held  that  the  treasurer, 
as  an  agent  of  the  state,  will  not  be  en- 
joined from  paying  a  money  out  of  the 
treasury  until  funds  created  for  a  liability 
of  the  state,  and  depleted  by  command  of 
the  legislature,  are  made  good,  in  the  ab- 
sence of  a  valid  law  so  directing. 

In  Butler  v.  EUerbe,  44  S.  C.  266,  22  S.  E. 
44  L,R.A.(N.S.) 


426,  which  was  an  action  against  the  state 
comptroller  and  treasurer  to  restrain  them 
from  applying  public  funds  in  the  state 
treasury  to  the  payment  of  certain  appro- 
priations made  by  the  legislature,  which  it 
was  claimed  were  illegal,  the  suit  was  dis- 
missed, but  the  judges  disagreed  on  the 
question  as  to  whether  the  action  was  one 
against  the  state  or  not. 

Property  deposited  by  corporations  as  se- 
curity. 

There  is  some  difference  of  opinion  in 
the  courts  as  to  whether  a  suit  to  reach 
money  deposited  by  a  corporation  with  a 
state  officer  as  a  prerequisite  to  doing  busi- 
ness is  or  is  not  a  suit  against  the  state. 

In  Tate  v.  Salmon,  79  Ky.  640,  an  action 
against  the  state  treasurer  compelling  him 
to  pay  to  a  receiver  of  the  state  court  for 
distribution  to  the  creditors  of  an  insurance 
company,  the  fund  held  by  the  treasurer, 
which  had  been  deposited  with  him  under 
the  general  law  as  a  prerequisite  to  doing 
business  within  the  state,  it  was  held  that 
there  could  not  be  any  court  direction  made 
in  regard  to  this  fund  until  the  legislature 
had  passed  an  act  as  to  how  it  should  be 
disposed  of,  otherwise  it  would  be  a  suit 
against  the  state. 

But  in  Morrill  v.  American  Reserve  Bond 
Co.  151  Fed.  306,  an  action  against  the  state 
treasurer,  attorney  general,  and  others  by 
bondholders  of  a  corporation,  to  compel  the 
state  treasurer  to  turn  over  to  the  receiver 
appointed  by  the  United  States  Court  se- 
curities deposited  by  the  corporation  with 
the  state  treasurer  to  secure  its  bonds,  it 
was  held  that  this  was  not  a  suit  against 
the  state. 

And  in  Kruger  v.  Life  &  Annuity  Asso. 
106  Cal.  08,  30  Pac.  213,  it  was  held  that, 
where  a  corporation  is  required  to  deposit 
money  with  the  state  treasurer  to  hold  in 
trust  for  the  contract  holders  of  the  cor- 
poration, an  action  by  such  a  contract  hold- 
er against  the  corporation  and  the  state 
treasurer  is  not  an  action  against  the  state, 
as  the  treasurer  in  such  case  is  a  mere  trus- 
tee of  the  money. 

In  Illinois  L.  Ins.  Co.  v.  Prewitt,  123  Ky. 
36,  93  S.  W.  633,  it  was  held,  where  a  stat- 
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be  treated  and  regarded,  and  that  it  stand 
in  all  respects,  as  a  final  decree  in  this 
cause." 

The  complainant  railroad  company  ap- 
pealed from  the  final  decree. 

Messrs.  Blount  &  Blount  &  Carter,  for 
appellant : 

The  commission  is  authorized  to  make 
only  just  and  reasonable  regulations. 

State  ex  rel.  Railroad  Comrs.  v.  Florida 
East  Coast  R.  Co.  57  Fla.  522,  49  So.  43, 
58  Fla.  624,  60  So.  425;  St.  Louis  &  S.  F. 
R.  Co.  V.  Newell,  25  Okla.  502,  106  Pac. 
820;  Atchison,  T.  &  S.  F.  R.  Co.  v.  State, 
23  Okla.  210,  21  L.R.A.(N.S.)  908,  100  Pac. 
11,  23  Okla.  231,  100  Pac.  16,  18  Ann.  Cas. 
102;  Missouri,  K.  &  T.  R.  Co.  v.  Witcher, 
26  Okla.  586,  106  Pac.  852. 


Where  officers  act  in  excess  of  their  au- 
thority, they  may  be  enjoined. 

2d  High,  Inj.  §  1309. 
•  Where   discretion    is   abused,   the   courtd 
will  interfere. 

Illinois  State  Dejital  Examiner  v.  People, 
123  311.  227,  13  N.  E.  201;  Hale  v.  Burns, 
101  App.  Div.  101,  91  N.  Y.  Supp.  929;  Yiek 
Wo  V.  Hopkins,  118  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064;  Scott  v.  Laporto, 
162  Ind.  34,  68  N.  E.  278,  69  N.  E.  675; 
People  ex  rel.  Murphy  v.  McAllister,  10 
Utah,  357,  37  Pac.  578;  Ex  parte  Young, 
209  U.  S.  123,  158,  159  et  seq.,  52  L.  od. 
714,  728,  729,  13  L.R.A.(N.S.)  932,  28  Sup. 
Ct.  Rop.  441,  14  Ann.  Cas.  764;  Board  of 
Liquidation  v.  McComb,  92  U.  S.  531,  541, 
23  I.  6d.  623,  628. 


ute  provides  that  money  and  securities  de- 
posited with  the  state  treasurer  by  an  in- 
surance company  may  be  returned  by  the 
insurance  commissioner  and  the  state 
treasurer  under  certain  circumstances,  that 
an  action  may  be  maintained  to  compel  the 
commissioner  to  order,  and  the  treasurer  to 
return,  the  securities,  when  it  is  admitted 
that  the  prerequisite  circumstances  exist. 

On  the  other  hand,  it  has  been  held  that 
a  foreign  creditor  of  a  foreign  insurance 
company  might  not  garnishee  the  treasurer 
of  a  state  who  had  in  his  possession  bonds 
deposited  with  him  by  the  insurance  com- 
pany for  the  protection  of  citizens  of  the 
state,  as  a  state  treasurer  may  not  be 
garnisheed.  Rollo  'v.  Andes  Ins.  Co.  23 
Gratt.  509,  14  Am.  Rep.  147;  Buck  v. 
Guarantors'  Liability  Indemnity  Co.  97  Va. 
719,  34  S.  E.  950. 

c.  8uit8    compelling    or   enjoining   the 
carrying  out  of  contracts. 

For  suits  in  relation  to  lands,  see  infra, 
ni.  d,  and  for  those  in  relation  to  state  dis- 
pensaries, see  supra,  II.  f,  2. 

See  also  in  this  connection,  cases  cited 
supra,  m.  b. 

Enforcement   of   contracts — general   rule. 

It  has  been  held  in  many  cases  that  a 
suit  to  compel  the  carrying  out  of  the 
state's  contract  is  peculiarly  a  suit  against 
the  state. 

In  Lord  v.  Thomas,  64  N.  Y.  107,  the  court 
said:  "The  state  cannot  be  compelled  to 
proceed  with  the  erection  of  a  public  build- 
ing or  the  prosecution  of  a  public  work  at 
the  instance  of  a  contractor  with  whom  the 
state  has  entered  into  a  contract  for  the 
erection  of  a  building  or  the  performance 
of  the  work.  The  state  stands,  in  this  re- 
spect, in  the  same  position  as  an  individual, 
and  may  at  any  time  abandon  an  enter- 
prise which  it  has  undertaken,  and  refuse 
to  allow  the  contractor  to  proceed,  or  it 
may  assume  the  control  and  do  the  work 
embraced  in  the  contract  by  its  own  im- 
mediate servants  and  agents,  or  enter  into 
a  new  contract  for  its  performance  by 
44  L.R.A.(N.S.) 


other  persons,  without  reference  to  the  con- 
tract previously  made,  and  although  there 
has  been  no  default  on  the  part  of  the  con- 
tractor. The  state  in  the  case  supposed 
would  violate  the  contract,  but  the  obli- 
gation of  the  contract  would  not  be  impaired 
by  the  refusal  of  the  state  to  perform  it. 
The  original  party  would  have  a  just  claim 
against  the  state  for  any  damages  sustained 
by  him  from  the  breach  of  contract,  and  al- 
though the  claim  could  not  be  enforced 
through  an  action  at  law,  the  remedy  by 
appeal  to  the  legislature  is  open  to  him, 
which  can,  and  it  must  be  presumed  will, 
do  whatever  justice  may  require  in  the 
premises.  This  remedy  is  the  only  one  pro- 
vided in  such  a  case,  and  this  is  known  to 
the  party  contracting  with  the  state,  and 
the  courts  cannot  say  that  is  not  certain, 
reasonable,  and  adequate."  This  was 
quoted  and  followed  in  Caldwell  v.  Don-' 
aghey,  —  Ark.  — ,  156  S.  W.  839. 

Thus,  where  the  defendant  was  a  state 
agency  created  by  a  statute  making  it  a 
corporation,  stating  it  might  sue  and  be 
sued,  it  was  held  that  no  contract  or  prop- 
erty right  of  the  state  could  be  brought 
into  litigation  by  a  suit  against  such  agency 
and  an  action  against  it  for  goods  furnished 
under  its  alleged  order  could  not  be  main- 
tained. Miller  Supply  Co.  v.  State  Board 
of  Control,  —  W.  Va.  — ,  78  S.  E.  672. 

In  Marshall  v.  Clark,  22  Tex.  23,  the  court 
was  of  the  opinion  that  the  state  cannot 
be  coerced  into  an  observance  of  its  con- 
tracts by  an  action  against  its  officer.  See 
also  Re  Ayers,  infra.  III.  1,  1. 

Thus,  the  following  are  suits  against  the 
state: 

— suits  to  compel  the  levy  and  collection 
of  taxes  in  accordance  with  the  state's  con- 
tract, or  for  the  payment  of  its  debts.  Ha- 
good  v.  Southern,  *117  U.  S.  52,  29  L.  ed. 
805,  6  Sup.  Ct.  Rep.  608  (to  pay  state  suit) ; 
McCauley  v.  Kellogg,  2  W^oods,  13,  Fed.  Cas. 
No.  8,688  (against  governor,  auditor,  etc., 
to  pay  interest  on  bonds);  State  ex  rel. 
New  York  Guaranty  &  Indemnity  Co.  v. 
Jumel,  38  La.  Ann.  337; 

— suits  for  interest  on  the  state's  obli- 
gations, though  part  of  the  money  be  in 
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Mr.  F.  M.  Hadson,  for  appellees: 

The  complaint  has  a  full,  adequate,  and 
complete  remedy  at  law  by  way  of  defense 
to  any  action  which  the  defendants  might 
bring  to  enforce  the  performance  of  the 
order. 

McWhorter  ▼.  Pensacola  &  A.  R.  Co.  24 
FUu  4J7,  2  L.R.A.  604,  12  Am.  St.  Rep. 
220,  6  So.  129. 

While  injunctions  are  ordinarily  granted 
to  restrain  the  enforcement  of  regulations 
by  railroad  commissioners  and  other  state 
ofBciala,  in  evcrv  such  case  there  must  be 
some  showing  by  complainant  that  he  has 
no  adequate  remedy  at  law.     ■ 

State  Railroad  Tax  Cases,  02  U.  S.  575, 
614,  23  L.  ed.  663,  673;  Belknap  v.  Schild, 
161  U.  S;  10,  18,  40  L.  ed.  599,  601,  16  Sup. 


Ct.  Rep.  443;  Board  of  Liquidation  v.  Mc- 
Comb,  92  U.  S.  53J,  641,  23  L.  ed.  623,  628; 
Phoenix  Mut.  L.  Ins.  Co.  v.  Bailey,  33 
'Wall.  616,  622,  20  L.  ed.  501,  503;  bows 
V.  Chicago,  11  Wall.  108,  20  L.  ed.  65; 
Osborn  v.  United  States  Bank,  9  Wheat. 
738,  869,  6  L.  ed.  204,  236;  Allen  v.  Balti- 
more  &  0.  R.  Co.  114  U.  S.  311,  316,  20 
L.  ed.  200,  201,  5  Sup.  Ct.  Rep.  925,  962; 
Cruickshank  v.  Bidwell,  176  U.  S.  73,  44 
L.  ed.  377,  20  Sup.  Ct.  Rep.  280;  McChord 
V.  Louisville  &  N.  R.  Co.  183  U.  S.  483,  46 
L.  ed.  289,  22  Sup.  Ct.  Rep.  165. 

The  subject-matter  of  the  order  was  with- 
in the  general  scope  of  the  commission's 
power. 

College  Arms  Hotel  Co.  v.  Atlantic  Coast 
Line  R.  Co.  61  Fla.  550,  54  So.  459. 


the  state  treasury.  North  Carolina  v.  Tem- 
ple, 134  U.  S.  22,  33  L.  ed.  849,  10  Sup.  Ct. 
Rep.  509;  State  ex  rel.  Hart  v.  Burke,  33 
La.  Ann.  498; 

— a  suit  to  compel  the  executive  coimcil 
of  the  state  to  carry  out  as  a  contract  a 
resolution  (afterwards  rescinded)  to  make 
certain  contracts  with  the  plaintiff.  Mills 
Pub.  Co.  V.  Larrabee,  78  Iowa,  97,  42  N.  W. 
593; 

— a  suit  to  compel  a  state  board  to  let 
the  plaintiff  do  its  printing,  where  the  com- 
missioners of  public  printing  had  made  a 
contract  with  him  to  do  the  state  printing. 
Miller  v.  State  Bd.  of  Agriculture,  46  W. 
7a.  192,  76  Am.  St.  Rep.  811,  32  S.  E.  1007. 

— a  similar  suit  to  compel  a  state  board 
to  buy  its  stationery  of  one  who  had  a  con- 
tract with  the  state  to  furnish  stationery 
for  state  use.  Johnston  v.  State  Bd.  of  Ag- 
riculture, 46  W.  Va.  196,  32  S.  E.  1039; 

— a  suit  against  the  board  of  commission- 
ers of  the  state  penitentiary,  to  restrain 
them  from  violating  an  alleged  contract, 
and  to  require  them  to  proceed  with  the 
execution  of  it.  Pitcock  v.  State,  91  Ark. 
527,  134  Am.  St.  Rep.  88,  121  S.  W.  742, 
overruling  McConnell  v.  Arkansas  Brick  & 
Mfg.  Co.  70  Ark.  568,  69  S.  W.  559.  A  sim- 
ilar decision  was  reached  in  Jobe  v.  Ur- 
quhart,  98  Ark.  525,  136  S.  W.  663,  an  ac- 
tion to  reform  a  contract  made  by  said 
board,  brought  against  the  members  of  it. 
Jobe  V.  Urquhart  was  approved  in  102  Ark. 
470,  143  S.  W.  121; 

— an  application  for  a  writ  of  mandamus 
to  compel  the  state  board  of  public  lands 
and  buildings  to  perform  a  contract  for  the 
hiring  of  convict  labor.  State  ex  rel.  Davis 
V.  Mortensen,  69  Neb.  376,  95  N.  W.  831,  5 
Ann.  Cas.  291  (where,  however,  the  con- 
tract was  not  properly  executed) ; 

— an  application  for  a  mandamus  to  com- 
pel payment  to  the  plaintiff  for  services  un- 
der a  contract  with  the  Louisiana  purchase 
commission,  which  was  an  agency  of  the 
state.  Wilson  v.  Louisiana  Purchase  Ex- 
position dlommission,  133  Iowa,  586,  119 
Am.  St.  Rep.  646,  110  N.  W.  1045; 

— a  suit  against  the  commissioners  for 
loaning  monev  of  the  United  States,  for  a 
44  L,R.A.(N.S.) 


I  specific  performance  of  a  contract  of  sale 
'made  by  them.  Switzer  v.  Commissioners 
for  Loaning  Certain  Moneys,  134  App.  Div. 
487,  119  N.  Y.  Supp.  383  (where,  however, 
it  does  not  seem  that  this  was  necessary  to 
the  decision) ; 

— a  suit  against  the  corporation  com- 
mission for  rent.    Love  v.  Filtsch. 

— the  contract  enforced. 

It  is  not  designed  here  to  do  more  than 
refer  to  those  cases  where  the  question  of 
suit  against  the  state  was  considered. 

In  Nougues  v.  Douglass,  7  Cal.  65,  where 
a  contractor  sued  the  commissioners  of  the 
state  capitol  for  warrants  for  his  pay, 
which  they  refused  on  the  ground  that  (as 
they  claimed)  the  statute  was  unconstitu- 
tional, while  it  was  held  that  a  mandamus 
should  not  issue  as  the  statute  was  uncon- 
stitutional, the  court  said:  ''In  cases  like 
the  present,  when  the  citizen  claims  to  be 
injured  by  the  alleged  failure  of  a  state 
officer  to  do  his  duty,  the  state  can  have 
no  interest  that  can  be  affected  by  the  judg- 
ment; she  is  not  a  formal  party  on  the 
record,  and  is  not  responsible  for  costs  in 
any  event,  and  the  decision  of  the  court  is 
held  to'  be  just  to  her  officer.  If  he  fails 
to  do  his  duty,  and  is  compelled  to  do  so 
by  legal  proceeding,  it  is  his  fault,  and  the 
state  is  not  injured  by  the  decision;  on  the 
other  hand,  if  he  does  his  duty  and  the 
court  sustains  him,  the  state  is  not  injured." 

In  State  ex  rel.  Robert  Mitchell  Furni- 
ture Co.  V.  Toole,  26  Mont.  22,  55  L.R.A. 
644,  91  Am.  St.  Rep.  386,  66  Pac.  496,  it  was 
held  that  an  application  against  the  gover- 
nor, the  attorney  general,  and  the  secretary 
of  state,  constituting  a  state  board,  for  a 
mandamus  requiring  them  to  sign  a  con- 
tract which,  by  resolution,  they  had  award- 
ed to  the  plaintiff,  was  not  a  suit  against 
the  state,  although  the  court  declined  the 
mandamus  on  other  grounds. 

In  Ehrlich  v.  Jennings,  78  S.  C.  269,  125 
Am.  St.  Rep.  795,  68  S.  E.  922,  13  Ann.  Cas. 
1166,  where  a  bona  fide  holder  of  a  coupon 
bond  of  the  state  demanded  that  the  treas- 
urer  should   exchange   it  for   stock,   under 
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The  oommissioners  are  not  precluded 
from  specifying  details  for  the  construction 
or  improvement  of  facilities. 

State  ex  rel.  Ellis  v.  Atlantic  Coast  Line 
R.  Co.  53  Fla.  689,  44  So.  223;  Northern 
P.  R.  Co.  V.  Washington  Territory,  142 
U.  S.  492,  35  L.  ed.  1092,  12  Sup.  Ct.  Rep. 
283;  2  Elliott,  Railroads,  §  668  and  note 
68;  Shelbyville  v.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  146  Ind.  66,  44  N,  E.  929. 

The  particular  service  required  is  neither 
burdensome  or  unnecessary. 

Missouri  P.  R.  Co.  v.  Kansas,  216  U.  S. 
262,  282,  283,  54  L.  ed.  472,  480,  481,  30 
Sup.  Ct.  Rep.  330;  State  ex  rel.  Railroad 
Comrs.  v.  Louisville  &  N.  R.  Co.  62  Fla. 
315,  57  So.  175. 

the  statute,  but  the  treasurer  refused  to 
do  so,  as  the  said  bond  had  been  previously 
redeemed,  a  mandamus  issued  on  the  ground 
that  it  was  not  a  suit  against  the  state, 
and  that,  where  mandamus  lies,  it  compels 
the  performance  of  a  ministerial  duty  im- 
posed by  the  state. 

In  Michigan  State  Bank  v.  Hammond,  1 
Dougl.  (Mich.)  527,  where  it  was  claimed 
that  the  state  had  taken  a  conveyance  un- 
der an  agreement  to  hold  the  complainant 
liarmless  in  respect  to  a  mortgage,  and  he 
asked  that  the  state  commissioner  having 
possession  be  ordered  as  trustee  to  sell  the 
property  and  pay  off  the  mortgage,  it  was 
held  that  the  estate  in  the  premises  was 
granted  to  the  state  upon  a  condition  that, 
upon  the  state  declining  and  neglecting  to 
carry  out  its  contract,  the  condition  failed 
and  the  title  to  the  property  reverted  to 
the  complainant,  and  that,  as  he  had  the 
title,  the  officer  of  the  state  who  was  in 
possession  was  unlawfully  in  possession, 
therefore  his  possession  was  not  the  pos- 
session of  the  state,  and  that  relief  might 
be  granted  to  the  complainant;  but  it  was 
also  held  that  the  court  had  jurisdiction  be- 
cause the  state  was  not  a  nominal  party. 
See  also  the  similar  case  of  Michigan  State 
Bank  v.  Hastings,  1  Dougl.  (Mich.)  225,  41 
Am.  Dec.  549,  where,  while  the  decree  of  the 
chancellor  (Walk.  Ch.  [Mich.]  9)  dismissing 
the  case  was  affirmed,  the  jurisdiction  was 
upheld  as  against  the  opposite  opinion  of 
the  chancellor. 


— performance   prevented   by   positive   law. 

In  so  far  as  the  courts  have  considered 
the  question  of  a  suit  against  the  state  in 
cases  where  an  officer's  defense  to  caiTying 
out  the  state's  contract  is  a  subsequent  in- 
hibiting statutory  or  constitutional  provi- 
sion, the  decisions  are  not  in  harmony. 

In  State  ex  rel.  New  York  Guaranty  & 
Indemnity  Co.  v.  Jumel,  supra,  it  was  held 
that  a  suit  to  compel  the  state  auditor  to 
take  proceedings  to  collect  the  tax  to  pay 
the  interest  on  state  bondA,  which  p  lyment 
it  seems  was  forbidden  by  an  amendment 
44  L.RJ^.(N.S.) 


Whitfield,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  to  enjoin  the  rail- 
road commissioners  from  enforcing  an  order 
requiring  the  railroad  company  to  enlarge 
to  stated  dimensions  the  waiting  rooms, 
the  baggage  room,  and  the  sheds  of  the  pas- 
senger depot  or  station  at  De  Funiak 
Springs,  Florida,  to  reconstruct  the  toilet 
rooms  in  a  stated  manner,  and  to  discon- 
tinue the  use  of  kerosene  lamps,  and  to  use 
electric  lights  in  the  depot.  Tlie  relief  is 
sought  upon  the  theory  that  the  order  is 
exceptional,  unreasonable,  and  imposes  an 
unjust  tax  on  the  resources  of  the  railroad 
company. 

The  question  presented  is  whether  the  al- 
legations of  the  bill  of  complaint  state  any 

to  the  state  Constitution,  was  a  suit  against 
the   state,  which  could  not  be  maintained. 

So,  in  McCauley  v.  Kellogg,  supra,  it  was 
held  that  a  suit  against  a  governor,  audi- 
tor, etc.,  of  the  state,  requiring  them  to  levy 
and  set  aside  certain  money  for  the  pay- 
ment of  interest  on  certain  bonds,  was  a 
suit  against  the  state,  as  the  sovereign 
power  of  the  state  cannot  thus  be  coerced, 
even  if  the  statute  which  caused  the  of- 
ficers to  refrain  from  doing  what  was  asked 
was  unconstitutional. 

In  Board  of  Public  Works  v.  Grant,  76 
Va.  455,  it  was  held  that  an  action  would 
not  lie  against  state  officers  to  cause  a 
certain  fund  in  the  treasury  of  the  state 
to  be  turned  over  to  the  sinking  fund  com- 
missioner for  the  purchase  of  bonds  for  the 
state,  although,  by  the  contract  of  the 
state  with  the  bondholders,  this  might  have 
been  necessary  to  carry  out  the  state's 
promise,  for,  the  state  having  passed  stat- 
utes making  another  disposition  of  the  fund, 
an  action  to  prevent  such  alleged  diversion 
of  it  from  the  creditors  was  an  action 
against  the  state,  and  could  not  be  main- 
tained. 

So,  a  mandamus  against  the  register  to 
issue  a  grant  upon  a  certificate  where  a 
statute  in  violation  of  the  state's  contract 
prohibits  the  issue,  is  a  suit  against  the 
state.  Williams  v.  Register,  Cooke  (Tenn.) 
218.  See  also,  to  the  same  general  effect, 
cases  cited  infra,  HI.  e,  3,  under  "Compell- 
ing collectors  to  accept  for  taxes  what  the 
state  has  agreed  to  receive." 

On  the  other  hand,  in  Carr  v.  State,  127 
Ind.  204,  11  L.RA.  370,  22  Am.  St.  Rep. 
624,  26  N.  E.  778,  where  the  state  had  once 
made  an  appropriation  to  pay  its  certifi- 
cates of  indebtedness,  it  was  held  that  an 
action  would  lie  against  the  auditor  of  the 
state  to  compel  him  to  issue  his  warrant 
to  pay  them.  Although  the  court  asserts 
that  the  state  has  the  power  to  withdraw 
a  remedy  and  defeat  its  creditor,  it  says: 
"In  holding,  as  we  do,  that  this  action  will 
lie,  we  do  not  adjudge  that  a  state  is  bound 
to  continue  a  remedy  or  an  appropriation 
once  provided;  we  decide  simply  that  where 
an  appropriation  is  once  effectively  made,  it 
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equity  to  warrant  the  granting  of  an  in- 
junction, as  prayed  for. 

The  demurrer  to  the  bill  of  complaint 
raises  the  question  of  the  adequacy  of  the 
remedy  at  law,  and  of  the  absence  of  alle- 
gations of  grounds  for  equitable  relief,  so 
the  propriety  of  the  forum  is  not  acquiesced 
in  by  the  defendants. 

When  officers  of  the  state  act  under  in- 
valid authority,  or  exceed  or  abuse  their 
lawful  authority,  and  thereby  invade  pri- 
vate rights  that  are  secured  by  the  Constitu- 
tion,  an  action  to  redress  injuries  caused 
by  the  unauthorized  act  is  not  a  suit  against 
the  state,  since  the  acts  of  officials  that 
are  not  legally  authorized,  or  that  exceed 
or  abuse  authority  or  discretion  conferred 
upon  them,  are  not  acts  of  the  state.     See 


Groom  y.  Pennington,  59  Fla.  478,  52  So. 
057.  Where  action  taken  by  state  officials 
is  unauthorized  and  substantially  impairs 
private  rights,  in  violation  of  the  Consti- 
tution, such  action  will  not  be  enforced. 
Pensacola  &  A.  R.  Co.  v.  State,  25  Fla.  310, 
3  L.R.A.  661,  2  Inters.  Com.  Rep.  622,  6  So. 
833 ;  State  ex  rel.  Railroad  Comrs.  v.  Louis- 
ville &  N.  R.  Co.  67  Fla.  526,  49  So.  39; 
State  ex  rel.  Railroad  Comrs.  v.  Florida 
East  Coast  R.  Co.  58  Fla.  524,  50  So.  425. 
Illegal  .^ction  taken  by  state  officials  may  be 
enjoined,  when  the  ordinary  remedies  af- 
forded by  courts  of  law  are  inadequate. 
Ex  parte  Young,  209  U.  S.  123,  62  L.  ed. 
714,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct.  Rep. 
441,  14  Ann.  Cas.  764;  International  Im- 
prov.  Fund  v.  Bailey,  10  Fla.  112,  8J  Am. 


will  stand  until  annulled  by  some  consti- 
tutional statute,  and  that  an  enactment  as- 
suming to  impair  a  contract  of  the  state 
is  not  such  a  statute." 

In  Baldwin  v.  Com.  11  Bush,  417,  after 
the  commissioners  of  the  sinking  fund,  in 
obedience  to  a  statute,  agreed  to  a  sale  of 
the  state's  stock  in  certain  companies,  the 
legislature  repealed  the  act  and  the  com- 
missioners declined  to  carry  out  the  con- 
tract. Later,  the  state  having  sued  the 
companies  for  dividends  on  its  stock,  the 
person  who  claimed  to  have  bought  the 
stock  was  brought  into  the  suit,  and  he 
asked  judgment  against  the  state  and  the 
commissioners  of  the  sinking  fund  that  he 
should  have  the  dividends,  and  that  the 
stock  be  transferred  to  him  on  his  paying 
the  price,  and  it  was  held  that  the  agree- 
ment made  by  the  commissioners  was  valid 
and  could  not  be  rescinded,  that  the  repeal- 
ing statute  was  unconstitutional,  and  that 
the  purchaser  was  entitled  to  have  the 
stock  transferred  to  him,  and  to  have  judg- 
ment to  that  eifect  on  payment  of  the  pur- 
chase price.  The  court  said:  "No  relief  can* 
be  sranted  against  the  state,  and  none  is 
needed."  It  is  impossible  to  understand 
this  statement,  as  relief  was  granted 
against  the  state  in  that  the  contract  was 
to  be  fulfilled  and  the  state's  property  de- 
livered by  the  commissioners  over  to  the 
intervener  upon  his  payment  of  the  pur- 
chase price. 

In  People  ex  rel.  McCauley  v.  Brooks,  16 
Cal.  11,  where  the  comptroller  was  re- 
quired to  issue  his  warrant  to  pay  the 
lessee,  who  was  taking  care  of  convicts  un- 
der a  state  contract,  although  there  had 
been  no  approval  by  the  board  of  examiners 
under  a  statute  subsequent  to  the  con- 
tract, requiring  that  all  warrants  but  those 
for  salaries  must  be  so  approved,  the  court 
while  not  clearly  reaching  our  question, 
discusses  at  length  the  defense  of  such  stat- 
utes. 

— restraining    acts    in    derogation    of    the 
state's  contract. 

It  has  been  held  that  a  suit  to  restrain 
44  L.R.A.(N.S.) 


an  act  in  derogation  of  the  state's  contract 
is  not  a  suit  against  the  state. 

Thus,  in  Board  of  Liquidation  v.  McComb, 
92  U.  S.  531,  23  L.  ed.  623,  affirming  2 
Woods,  48,  Fed.  Cas.  No.  8,707,  where  the 
board  of  liquidation  of  Louisiana  was  re- 
strained from  issuing  certain  bonds  for  a 
debt,  the  court  said:  ''The  objections  to 
proceeding  against  state  officers  by  manda- 
mus or  injunction  are:  First,  that  it  is,  in 
effect,  proceeding  against  the  state  itself; 
and,  secondly,  that  it  interferes  with  the 
official  discretion  vested  in  the  officers.  It 
is  conceded  that  neither  of  these  things  can 
be  done.  A  state,  without  its  consent,  can- 
not be  sued  by  an  individual;  and  a  court 
cannot  substitute  its  own  discretion  for 
that  of  executive  officers  in  matters  belong- 
ing to  the  proper  jurisdiction  of  the  latter. 
But  it  has  been  well  settled  that,  when  a 
plain  official  duty  requiring  no  exercise  of 
discretion  is  to  be  performed,  and  perform- 
ance is  refused,  any  person  who  will  sus- 
tain personal  injury  by  such  refusal  may 
have  a  mandamus  to  compel  its  perform- 
ance; and  when  such  duty  is  threatened  to 
be  violated  by  some  positive  official  act,  any 
person  who  will  sustain  personal  injury 
thereby,  for  which  adequate  compensation 
cannot  be  had  at  law,  may  have  an  in- 
junction to  prevent  it.  In  such  cases  the 
writs  of  mandamus  and  injunction  are  some- 
what correlative  to  each  other.  In  either 
case,  if  the  officer  plead  the  authority  of  an 
unconstitutional  law  for  the  nonperform- 
ance or  violation  of  his  duty,  it  Will  not 
prevent  the  issuing  of  the  writ.  An  un- 
constitutional law  will  be  treated  by  the 
courts  as  null  and  void." 

This  case  was  followed  in  Chaffraix  v. 
Board  of  Liquidation,  11  Fed.  638,  where  it 
was  held  that  the  state  board  of  liquida- 
tion might  be  enjoined  pendente  lite  from 
diverting  funds  collected  by  taxation  for  a 
certain  purpose,  from  that  purpose. 

So,  the  following  have  been  held  to  be 
not  suits  against  the  state: 

— a  suit  to  restrain  the  trustees  of  a  fund 
created  by  the  state  for  the  protection  of 
bondholders,  from  diverting  the  fund  under 
a    subsequent    statute.       Internal    Improv. 
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Dec.  104;  Broward  ▼.  Mabry,  68  Fla.  308, 
50  So.  826. 

Where  the  railroad  oommiBsioners  ex- 
ceed or  abuse  the  authority  and  discretion 
conferred  upon  them  by  making  an  order 
that  illegally  invades  the  property  rights 
of  a  railroad  company,  the  illegality  of  the 
order  is  available  as  a  defense  in  proceed- 
ings at  law  to  compel  the  company  to  obey 
the  invalid  order,  or  in  an  action  for  a 
statutory  penalty  for  a  violation  of  the 
order;  therefore  the  remedy  at  law  is  ade- 
quate, and  an  injunction  will  not  be  granted 
in  the  absence  of  some  ground  for  equitable 
relief.  McWhorter  v.  Fensacola  &  A.  R. 
Co.  24  Fla.  417,  2  L.R.A.  504,  12  Am.  St. 
Rep.  220,  5  So.  120;  Taylor  v.  Secor,  02 
U.  S.  575,  23  L.  ed.  663;  McChord  v.  Louis- 1 


ville  &  N.  R.  Co.  183  U.  S.  483,  46  L.  ed. 
280,  22  Sup.  Ct.  Rep.  165. 

It  clearly  appears  by  the  bill  of  com- 
plaint that  the  remedy  at  law  is  adequate, 
and  there  are  no  allegations  showing  any 
ground  for  equitable  relief.  It  does  not  ap- 
pear that  the  enforcement  of  the  order  will 
cause  a  multiplicity  of  suits,  or  cast  a 
cloud  upon  title  to  real  estate.  If  the  order 
is  illegal,  and  the  burden  imposed  by  it 
is  irremediable,,  the  illegality  of  the  order  is 
available  as  a  defense  to  an  action  for  the 
enforcement  of  the  order,  or  for  a  penalty 
for  a  violation  of  it;  therefore  the  remedy 
at  law  is  adequate,  and  an  injunction  is  not 
the  proper  remedy.  Allegations  that  an 
order  of  the  railroad  commissioners  is 
exceptional,  unreasonable,  and  imposes  an 


Fund  V.  Bailey,  10  Fla.  112,  81  Am.  Dec. 
104; 

— a  suit  to  restrain  the  commissioner  of 
fisheries  and  his  employees  from  violating 
a  water  right  reservation  in  a  deed  from 
the  complainant  to  the  state.  Isett  v.  Mee- 
han,  232  Pa.  604,  81  Atl.  644; 

— a  suit  to  restrain  the  governor  and  land 
office  commissioner  from  executing  patents 
to  lands  under  a  statute  violating  the  ob- 
ligation of  the  state's  contract.  Davis  v. 
Gray,  16  Wall.  203,  21  L.  ed.  447; 

— a  suit  tor  restrain  a  commissioner  from 
issuing  land  certificates  claimed  by  the  pe- 
titioner under  a  contract  with  the  state. 
Hancock  v.  Walsh,  3  Woods,  361,  Fed.  Cas. 
No.  6,012,  followed  in  Preston  v.  Walsh,  10 
Fed.  316; 

— a  suit  to  restrain  the  state  treasurer 
from  paying  elsewhere  money  belonging  to 
a  college  under  a  contract  with  the  state. 
Yale  College  v.  Sanger,  62  Fed.  177. 

On  the  other  hand,  in  Southern  Min.  Co. 
V.  Lowe,  106  Ga.  352,  31  S.  E.  101,  where 
the  plaintiff  claimed  to  be  the  principal  of 
one  who  had  bid  'for  a  contract  with  the 
prison  commission,  which  the  bidder  denied, 
it  was  held  that  the  commission  could  not 
be  enjoined  from  entering  into  contracts 
with  another  than  the  plaintiff,  as  this 
would  be  a  suit  against  the  state,  and  the 
court  said:  "It  makes  no  difference  that  the 
injunction  is  not  sought  against  the  gov- 
ernor by  name,  nor  against  the  state  as  a 
commonwealth.  The  effect  of  granting  the 
injunction  would  nevertheless  be  to  enjoin 
the  state  itself  from  entering  into  and 
carrying  out  a  contract  through  its  ofHcers 
connected  with  the  executive  department. 
These  latter  can  no  more  be  reached  by  the 
process  of  injunction  than  can  the  governor 
himself." 

And  where  the  state  reporter  was  author- 
ized to  advertise  for  bids  for  the  printing 
of  state  reports  and,  with  the  consent  of 
the  governor,  was  to  award  the  contract, 
it  was  held  that  an  action  by  a  bidder  to 
enjoin  carrying  out  a  contract  would  not 
Up,  inasmuch  as  it  involved  the  governor 
and  the  state.  Peeples  v.  Byrd,  98  Ga.  688, 
26  S.  E.  677. 
44  L.R.A.(N.S.) 


The  state  as  trustee. 

In  Brown  University  v.  Rhode  Island  Col- 
lege, 56  Fed.  55,  it  was  held  that  the  United 
States  court  had  no  power  to  control  the 
ofHcial  action  of  the  officers  of  the  state  in 
the  performance  of  an  obligation  which  be- 
longed to  the  state  in  its  political  capacity, 
and  that  therefore  it  coiild  not  adjudicate 
as  to  the  persons  or  corporation  to  whom 
the  treasurer  of  the  state  should  pay  money 
which  was  held  by  the  state  as  trustee,  as 
the  money  was  the  trust  property  of  the 
state,  and  not  of  the  treasurer,  and  that 
the  action  therefore  would  simply  be  an 
action  against  the  state. 

d.  Suita  relating  to  lands. 

In  the  suits  concerning  land  there  is 
found  frequent  illustration  of  the  doctrine 
that  often  an  officer  may  be  restrained 
without  the  suit  being  considered  one 
against  the  state,  while  to  compel  an  af- 
firmative act  in  relinquishment  of  thef 
state's  title  to  property  will  usually  be 
deemed  compelling  the  state  itself;  but 
there  are  ctses  where  affirmative  acts  have 
been  compelled.  Actions  to  eject  state  of- 
ficers from  lands  constitute  a  special  class. 

Suits   to   prevent   affirmative   acts. 

In  Davis  v.  Gray,  16  Wall.  203,  21  L.  ed. 
447,  the  governor  and  commissioner  of  the 
general  land  office  of  a  state  were  re- 
strained from  executing  patents  to  certain 
lands  under  a  law  of  the  state  violating 
the  obligation  of  the  state's  contract,  by 
which  the  petitioner's  railroad  was  to  be- 
come entitled  to  these  lands.  The  court 
held  that  making  a  state  officer  a  party  did 
not  make  a  state  a  party,  although  her  law 
may  have  prompted  his  action,  and  the  state 
might  stand  behind  him  as  the  real  party 
in  interest;  and  followed  Osborn  v.  Bank  of 
United  States,  supra,  I.  c,  holding  that  the 
state  was  not  sued,  as  it  was  not  a  nomi- 
nal party. 

In  Ponnover  v.  McConnaughy,  140  U.  S. 
1,  35  L.  ed.363,  11  Sup.  Ct.  Rep.  690,  a  suit 
was  maintained  by  a  person  claiming  title 
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nnjuflt  tax  on  the  resources  of  the  complain- 
ant railroad  company,  in  that  it  requires 
the  company,  at  great  expense,  to  increase 
and  improve  its  depot  facilities  by  enlarging 
the  waiting  rooms,  baggage  room,  and  sheds 
*and  by  reconstructing  the  toilet  rooms,  and 
substituting  electric  lights  for  kerosene 
lamps,  when  the  company  deems  its  present 
facilities  are  adequate,  do  not  make  a  case 
for  an  injunction,  even  though  the  order  in 
some  of  its  particulars  may  be  an  excess 
or  abuse  of  authority  and  discretion,  since 
the  remedy  at  law  is  complete  and  ade- 
quate, in  that  the  invalidity  of  the  order 
is  available  as  a  defense  in  an  action  to 
enforce  the  order,  or  to  collect  a  statutory 
penalty  for  not  obeying  it.    The  decree  sus- 


taining the  demurrer  and  dismissing  the 
bill  without  prejudice  is  not  erroneous. 

In  order  to  avoid  unnecessary  litigation 
and  delay,  and  to  facilitate  the  settlement 
of  this  controversy,  the  contentions  as  to 
the  illegality  of  the  order  will  be  considered. 

The  statutes  authorize  the  railroad  com- 
missioners to  make  and  enforce  lawful,  just, 
and  reasonable  rules  and  regulations  re- 
quiring railroad  companies  to  establish  and 
maintain  passenger  depot  facilities  and  ac- 
commodations that  are  reasonably  adequate 
and  suitable  for  the  safety,  comfort,  and 
convenience  of  all  who  have  a  right  to  use 
such  facilities.  Sections  2893,  2806,  Gen. 
Stat,  of  1006,  and  §  2,  chap.  5622,  Acts 
of  1907.  This  includes  the  right  to  require 
adequate  waiting  rooms,  toilet  rooms,  bag- 


to  lands  in  Oregpn  against  the  board  of  land 
commissioners  of  that  state,  consisting  of 
the  governor,  secretary  of  state,  and  treas- 
urer of  state,  to  enjoin  them  from  selling 
such  lands  under  a  statute  found  to  be  un- 
constitutional. The  court  said:  "It  is  well 
settled  that  no  action  can  be  maintained  in 
any  Federal  court  by  the  citizens  of  one  of 
the  states  against  the  state,  without  its 
consent,  even  though  the  sole  object  of  such 
suit  be  to  bring  the  state  within  the  oper- 
ation of  the  constitutional  provision  which 
provides  that  'no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts.' 
This  immunity  of  a  state  from  suit  is  ab- 
solute and  unqualified,  and  the  constitu- 
tional provision  securing  it  is  not  to  be  so 
construed  as  to  place  the  state  within  the 
reach  of  the  process  of  the  court.  Accord- 
ingly, it  is  equally  well  settled  that  a  suit 
against  the  officers  of  a  state,  to  compel 
them  to  do  the  acts  which  constitute  a  per- 
formance by  it  of  its  contracts,  is  in  effect 
a  suit  against  the  state  itself.  In  the  ap- 
plication of  this  latter  principle,  two  classes 
of  cases  have  appeared  in  the  decisions  of 
this  court,  and  it  is  in  determining  to  which 
class  a  particular  case  belongs  that  differ- 
ing views  have  been  presented.  The  first 
class  is  where  the  suit  is  brought  against 
the  officers  of  the  state,  as  representing  the 
state's  action  and  liability,  thus  making  it, 
though  not  a  party  to  the  record,  the  real 
party  against  which  the  judgment  will  so 
operate  as  to  compel  it  to  specifically  per- 
form its  contracts.  .  ■.  .  The  other  class 
is  where  a  suit  is  brought  against  defend- 
ants who,  claiming  to  act  as  officers  of  the 
state  and  under  the  color  of  an  unconsti- 
tutional statute,  commit  acts  of  wrong  and 
injury  to  the  rights  and  property  of  the 
plaintiff  acquired  under  a  contract  with  the 
state.  Such  suit,  whether  brought  to  re- 
cover money  or  property  in  the  hands  of 
such  defendants,  unlawfully  taken  by  them 
in  behalf  of  the  state,  or  for  componsation 
in  damages,  or,  in  a  proper  case  where  the 
remedy  at  law  is  inadequate,  for  an  injunc- 
tion to  prevent  such  wrong  an<l  injury,  or 
for  a  mandamus  in  a  like  case,  to  enforce 
npon  the  defendant  the  performance  of  a 
44  LJLA.(N.S.) 


plain  legal  duty,  purely  ministerial, — is  not, 
within  the  meaning  of  the  11th  Amend- 
ment, an  action  against  the  state."  (Quoted 
in  Reagan  v.  Farmers'  Loan  A  T.  Co.  154 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct.  Rep.  1047.) 

The  court  said  further  in  the  same  case: 
"The  dividing  line  between  the  cases  to 
which  we  have  referred  and  the  class  of 
cases  in  which  it  has  been  held  that  the 
state  is  a  party  defendant,  and  therefore 
not  suable  by  virtue  of  the  inhibition  con- 
tained in  the  11th  Amendment  to  the  Con- 
stitution, was  adverted  to  in  Cunningham 
V.  Macon  &  B.  R.  Co.  where  it  was  said, 
referring  to  the  case  of  Davis  v.  Gray, 
supra:  *Nor  was  there  in  that  case  any  af- 
firmative relief  granted  by  ordering  the 
governor  and  land  commissioner  to  perform 
any  act  towards  perfecting  the  title  of  the 
company.'  100  U.  S.  463,  454,  27  L.  ed. 
004,  995,  3  Sup.  Ct.  Rep.  292,  609.  Thus 
holding,  by  implication  at  least,  that  af- 
firmative relief  would  not  be  granted 
against  a  state  officer,  by  ordering  him  to 
do  and  perform  acts  forbidden  by  the  law 
of  his  state,  even  though  such  law  might 
be  unconstitutional." 

So,  it  has  been  held  that  it  is  not  a  suit 
against  the  state  to  apply  to  the  courts. 

— ^to  enjoin  a  land  office  commissioner 
from  issuing  certificates  to  others  for  land 
claimed  by  the  petitioner  under  a  contract 
with  the  state  (and  the  court  will  not  look 
beyond  the  record).  Hancock  v.  Walsh,  3 
Woods,  351,  Fed.  Cas.  No.  6,012,  followed 
in  Preston  v.  Walsh,  10  Fed.  315; 

— to  enjoin  a  state  auditor  from  selling 
land  under  a  void  mortgage.  Welch  v.  Fisk, 
139  Ind.  637,  38  N.  E.  403; 

— to  enjoin  the  governor  and  other  state 
officers  acting  under  a  statute,  from  dispos- 
ing of  land  claimed  by  the  conjplainant  rail- 
road to  have  been  granted  to  it  by  the  state 
under  an  earlier  statute.  Cobb  v.  Clough,  83 
Fed.  604; 

— to  enjoin  a  corporation  and  state  offi- 
cers from  enforcing  a  state  statute  alleged 
to  be  unconstitutional,  prohibiting  the 
pumping  of  mineral  water  and  gas.  Linds- 
lev  V.  Natural   Carbonic  Gas.  Co.  162  Fed. 
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gage  room,  sheds,  and  lights.  Such  facili- 
ties and  accommodations  should  be  ample 
and  suitable  to  meet  the  reasonable  require- 
ments of  passengers  and  those  who  rightly 
accompany  them,  as  well  as  others  who 
have  a  right  to  go  into  the  depots  on  busi- 
ness or  otherwise  and  to  use  the  facilities. 
As  the  carrier  is  the  owner  of  the  property 
and  provides  the  facilities,  and  is  liable  in 
damages  for  injuries  caused  by  its  negli- 
gence in  furnishing  or  using  such  facilities, 
governmental  regulations  should  accord  to 
the  carrier  a  primary  discretion  as  to  the 
character,  dimensions,  and  details  of  the 
facilities  required,  unless  the  carrier  fails 
or  refuses  to  properly  exercise  its  rights. 
Valid  orders  of  the  railroad  commission 


should  be  obeyed,  and  ii,  for  any  reason,  an 
order  is  supposed  to  be  invalid,  the  carrier 
should  apply  to  the  railroad  commissioners 
for  a  modification  of  it  before  resorting  to 
the  courts.  This  should  be  done  rather 
than  to  ignore  the  order,  even  though  it  may* 
not  be  enforceable  because  invalid.  See 
State  ex  rel.  Railroad  Comrs.  v.  Florida 
East  Coast  R.  Co.  58  Fla.  524,  50  So.  425. 

Where  a  particular  regulation  of  a  rail- 
road company  is  reasonably  necessary  for 
the  comfort  and  convenience  of  the  public 
to  be  served,  and  the  burden  to  the  carrier 
has  some  fair  relation  to  the  benefits  to  ac- 
crue to  the  public,  and  the  burden  of  the 
particular  requirement  is  not  arbitrary, 
the  regulation  may  be  enforced;  but  where 


054  (denying  injunction  on  the  ground  that 
the  act  was  not  clearly  unconstitutional) ; 

— to  enjoin  state  officers  from  enforcing 
an  unconstitutional  state  statute  designed 
to  prevent  the  export  of  natural  gas  from 
the  state.  Kansas  Natural  Gas  Co.  v.  Has- 
kell, 172  Fed.  545,  affirmed  in  221  U.  S. 
229,  65  L.  ed.  716,  35  L.R.A.(N.S.)  1193, 
31  Sup.  Ct.  Rep.  564;  see  also  Haskell  v. 
Kansas  Natural  Gas  Co.  224  U.  S.  217,  66 
L.  ed.  738,  32  Sup.  Ct.  Rep.  442;  Haskell  v. 
Cowham,  109  C.  C.  A.  236,  187  Fed.  403. 

On  the  other  hand,  the  right  to  maintain 
the  following  suits  was  denied  on  the  ground 
that  they  were  in  effect  suits  against  the 
state: 

— suit  against  auditor  general  to  enjoin 
tax  sale  and  vacate  assessment  by  which 
state  has  acquired  title.  Burr  ill  v.  Auditor 
General,  46  Mich.  256,  9  N.  W.  273 ; 

— suit  to  restrain  foreclosure  of  mortgage 
taken  in  name  of  trustees  for  support  of 
public  schools,  the  land  being  in  possession 
of  plaintiff.  American  Dock  &  Improv.  Co. 
V.  Public  Schools,  32  N.  J.  Eq.  428; 

— suit  to  interfere  with  the  sale  of  rail- 
road by  the  state  as  mortgagee  in  posses- 
sion. Branch  v.  Macon  &  B.  R.  Co.  2  Woods, 
385,  Fed.  Cas.  No.  1,808. 

It  has  been  held  that  the  immunity  of 
the  United  States  from  suit  prevents  a  state 
from  maintaining,  in  the  Supreme  Court  of 
the  United  States,  a  suit  against  the  Sec- 
retary of  the  Interior  and  the  Commissioner 
of  the  General  Land  Office,  to  restrain  them 
from  allotting  and  patenting  in  severalty 
swamp  lands  within  the  limits  of  an  In- 
dian reservation;  and  that  the  courts  can- 
not interfere  with  the  allotment  and  patent- 
ing by  the  Land  Department  of  swamp  lands 
within  the  limits  of  an  Indian  reservation, 
while  the  legal  title  is  still  in  the  Federal 
government.  Oregon  v.  Hitchcock,  202  U. 
S.  60,  50  L.  e/i.  935,  26  Sup.  Ct.  Rep.  568, 
followed  in  Naganab  v.  Hitchcock,  202  U. 
S.  473,  50  L.  ed.  1113,  26  Sup.  Ct.  Rep.  667. 

— enjoining  trespasses. 

Suits  to  enjoin  trespasses  are  suits  against 
wrongdoers,  and  not  suits  against  the  state. 
Salem  Mills  Co.  v.  Lord,  42  Or.  82,  69  Pac. 
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1033,  70  Pac.  832  (enjoining  governor  and 
other  members  of  a  state  board  from  using 
the  plaintiff's  water  in  excess  of  the  board's 
right)  ;  Baring  v.  Erdman,  Fed.  Cas.  No. 
981  {dictum  as  to  enjoining  subordinates  of 
a  state  board  for  diverting  a  stream  of  water 
on  plaintiff's  premises) ;  Joos  v.  Illinois 
Nat.  Guard,  257  111.  138,  100  N.  E.  505  (en- 
joining the  national  guard,  etc.,  from  using 
a  range  for  rifle  practice  in  such  manner  as 
to  cause  missiles  to  go  upon  the  complain- 
ant's premises). 

In  Ryan  v.  Brown,  18  Mich.  196,  100  Am. 
Dec.  154,  where  it  does  not  appear  who  the 
defendants  were,  but  they  were  acting  undor 
an  order  of  the  "canal  board,"  it  was  held 
that  they  would  be  enjoined  from  trespasses 
on  plaintiff's  property,  which  would  have 
amounted  to  an  assertion  of  proprietorship 
in  the  state,  involving  permanent  damage  to 
his  freehold,  the  court  not  discussing  the 
question  as  to  suits  against  the  state,  but 
citing  Osborn  v.  Bank  of  United  States, 
supra,  I,  c. 

Where  the  state  had  by  a  statute  given 
the  custody  of  certain  state  property  to  a 
private  corporation,  it  was  held  that  such 
corporation  might  sue  state  officers  commit- 
ting trespasses  upon  the  property,  and  that 
such  a  suit  was  not  a  suit  against  the  state. 
Conley  v.  Daughters  of  the  Republic,  — 
Tex.  — ,  161  S.  W.  877.  And  in  reversing 
this  case,  —  Tex.  — ,  156  S.  W.  197,  on  the 
ground  that  the  acts  complained  of  were 
not  unlawful,  the  supreme  court  of  Texas 
held  that  the  suit  was  not  one  against  the 
state. 

In  Avery  v.  Fox,  1  Abb.  (U.  S.)  246, 
Fed.  Cas.  No.  674,  the  court,  while  declin- 
ing on  the  facts  to  enjoin  contractors  and 
employees  of  the  War  Department  from  con- 
structing a  channel  between  two  lakes, 
which  it  was  claimed  would  cause  the  clos- 
ing of  an  old  outlet  upon  which  the  com- 
plainant was  a  riparian  owner,  said:  **It 
was  urged  upon  the  argument  that  the 
United  States  is  prosecuting  the  Wnite 
River  harbor  improvement,  and,  as  a  sover- 
eign power,  cannot  be  restrained.  The 
United  States  cannot  be  brought  before  the 
court  as  a  party  defendant  in  the  record ; 
the  courts  cannot  restrain  the  President  of 
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an  order  of  the  railroad  commissionerB  is 
so  unreasonable  as  to  be  an  arbitrary  bur- 
den put  upon  a  carrier,  it  will  not  be  en- 
forced. State  ex  rel.  Railroad  Comrs.  v. 
LouisvUle  &  N.  R.  Co.  62  Fla.  315,  57  So. 
175;  State  ex  rel.  Railroad  Comrs.  v.  Louis- 
ville k  N.  R.  Co.  63  Fla.  274,  57  So.  67r 

Courts  do  not  generally  inquire  into  the 
reasonableness  of  a  statutory  enactment, 
wbere  no  provision  or  principle  of  organic 
law  is  violated  by  the  statute.  But  the 
rules  and  regulations  of  railroad  commis- 
sioners, when  they  act  merely  as  administra- 
tive officers,  must  be  not  onlv  within  the 
authority  conferred  and  conformable  to  law, 
but  such  rules  and  regulations  must  be 
reasonable,  and  they  are  subject  to  judicial 


review.  Where  railroad  commissioners  act 
within  their  powers,  the  ultimate  question 
is  the  reasonableness  of  the  action  taken. 
The  reasonableness  of  administrative  rules 
and  regulations,  as  they  aifect  private  rights 
secured  by  the  Constitution,  is  to  be  deter- 
mined ultimately  by  the  courts.  In  deter- 
mining whether  a  rule  or  regulation  of  the 
railroad  commissioners,  in  its  terms  or  in 
its  practical  operation  and  effect,  is  unrea- 
sonable, and  denies  to  the  carrier  its  consti- 
tutional property  rights,  all  the  facts  and 
circumstances  affecting  the  rights  of  all  in- 
terested parties  should  be  considered.  In 
such  consideration,  the  processes  and  stand- 
ards of  reasoning  and  computation  that  are 
afforded  by  law  or  by  common  experience. 


the  United  States  as  the  executive  power  of 
the  government,  nor  Congress,  the  lawmak- 
ing power;  but  when  Congress  makes  an 
appropriation  to  improve  a  harbor,  and 
commits  the  direction  of  the  work  and  ex- 
penditure of  the  money  appropriated  to  the 
War  Department,  which  employs  its  agents 
to  carry  forward  the  work,  neither  the  War 
Department  nor  its  agents  will  be  exempt 
from  the  restraining  power  of  the  court,  if 
either  seek  to  execute  the  law  in  an  uncon- 
stitutional manner,  by  taking  private  prop- 
erty against  the  consent  of  the  owner  with- 
out compensation.  The  War  Department  is 
not  acting  as  the  executive,  nor  as  the  agent 
of  the  executive  power,  but  ministerially. 
If  the  court  has  jurisdiction  of  the  subject- 
matter  and  person  of  the  defendants,  I 
know  of  no  rule  which  would  exclude  from 
the  process  of  injunction  any  person  on  ac- 
count of  the  character  or  capacity  in  which 
he  acts,  although  such  character  or  duty  be 
conferred  or  imposed  upon  him  by  the  law 
of  a  state  or  of  Congress." 

In  Joos  V.  Illinois  Nat.  Guard,  supra,  the 
court  said :  "We  do  not  think  this  can  prop- 
erly be  considered  a  suit  against  the  state. 
The  officers  of  the  National  Guard  are 
charged  with  unlawful  acts  infringing  the 
rights  of  appellee  in  the  lawful  use  of  his 
property.  If  it  be  conceded  that  the  Na- 
tional Guard  and  its  officers,  while  in  the 
lawful  discharge  of  their  military  duties, 
are  exempt  by  the  Constitution  from  being 
sued  where  they  unlawfully  deprive  a  citi- 
zen of  his  property,  or  prevent  his  free 
enjoyment  of  it,  they  cannot  be  considered 
as  representing  the  state.  The  establish- 
ment of  a  rifle  range  and  the  practice  of 
target  shooting  is  a  lawful  exercise  of  pow- 
er; but  when  it  is  so  conducted  as  to  be  a 
menace  to  the  life  of  a  citizen  upon  his  own 
premises,  and  to  deprive  him  of  tlie  right- 
ful use  of  said  premises,  the  officers  of  the 
National  Guard  become  trespassers,  and  are 
not  representatives  of  the  state." 

Suits  to  compel  affirmative  acts. 

The  following  actions  or  proceedings  have 
been  held  to  be  against  the  state: 

— mandamus  by  holder  of  land  certificate 
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to  compel  register  to  issue  a  grant.    Wil- 
liams V.  Register,  Cooke    (Tenn.)    218; 

— suit  against  state  land  commissioner  to 
compel  issue  of  land  certificate.  Thomson 
V.  Baker,  90  Tex.  163,  38  S.  W.  21.  Com- 
pare State  ex  rel.  McEnery  v.  Nicholls,  in- 
fra; 

— suit  against  loan  commissioners  for 
specific  performance  of  contract.  Switzer 
V.  Commissioners  for  Loaning  Certain  Mon- 
eys, 134  App.  Div.  487,  119  N.  Y.  Supp.  383 
(probably  obiter)  ; 

— suit  against  district  surveyor  to  locate 
and  survev  a  tract  of  land.  Hosner  v.  De- 
Young,  1  Tex.  764; 

— suit  against  loan  commissioners  to  va- 
cate mortgage  sale  and  cancel  deeds  there- 
on. Plumtree  v.  Dratt,  41  Barb.  333 
(probably  obiter) ; 

— suit  against  land  commissioner  and 
state  comptroller  to  cancel  deeds  on  tax 
sales.  Sanders  v.  Saxton,  182  N.  Y.  477, 
1  L.R.A.(N.S.)  727,  108  Am.  St.  Rep.  826, 
75  N.  E.  529; 

— suits  against  state  officials  to  remove 
as  a  cloud  on  title  a  tax  sale  of  lands  to 
state,  of  which  it  seemed  to  be  in  posses- 
sion. Chandler  v.  Dix,  194  U.  S.  690,  48 
L.  ed.  1129,  24  Sup.  Ct.  Rep.  766.  Compare 
cases  infra; 

— suit  to  recover  a  deed  to  the  state  pro- 
cured by  a  subterfuge.  Lowry  v.  Thomp- 
son, 25  S.  C.  416,  1  S.  E.  141 ; 

— suit  against  the  state  board  of  public 
works  by  the  claimant  of  a  certain  supply 
of  water  from  a  canal.  Friend  A  F.  Paper 
Co.  V.  Public  Works,  7  Ohio  Dec.  Reprint, 
56. 

On  the  other  hand,  in  some  cases  suits  to 
compel  affirmative  acts  have  been  sustained 
as  not  against  the  state. 

Thus,  in  State  ex  rel.  McEnery  v.  Nich- 
olls, 42  La.  Ann.  209,  7  So.  738,  it  was  held 
that  a  proceeding  for  mandamus  would  lie 
to  require  the  registrar  of  the  land  office 
to  do  all  the  acts  requisite  to  the  issuance 
of  patents  to  the  relator,  the  court  consid- 
ering the  duties  here  ministerial;  but  the 
recovery,  it  seems,  was  sought  upon  a  con- 
tract. 

And  in  Greenwood  Cemetery  Land  Co. 
V.  Routt,   17   Colo.   156,   15  L.ft.A.  369,  31 


210 


FLORIDA  SUPREME  COURT. 


and  the  dictates  of  right  and  justice,  should 
be  applied.  State  ex  rel.  Railroad  Comrs.  v. 
Louisville  &  N.  R.  Co.  supra. 

It  is  the  duty  of  the  carrier  to  anticipate 
the  needs  of  the  public,  and  to  provide 
appropriate  and  reasonably  adequate  facili- 
ties and  accommodations  to  meet  the  pres- 
ent and  prospective  demands  for  the  safety, 
comfort,  and  convenience  of  the  public, 
who  have  a  right  to  use  the  facilities  and 
accommodations.  The  reasonable  require- 
ments of  a  growing  community  or  of  an  in- 
creasing business  should  be  anticipated  by 
a  carrier  in  the  performance  of  its  public 
duty. 

The  expense  of  all  facilities  and  accom- 
modations used  in  the  public  service  is  to 
be  considered  in  making  rates  of  charges 
for    service    rendered;    therefore,    in   order 


that  the  rates  be  not  excessive  or  unreason- 
able, the  carrier  should  not  be  required  or 
permitted  to  make  unnecessary  expenditures 
for  facilities  that  are  not  appropriate,  or  not 
reasonably  needed  for  the  service,  or  to  pay 
an  excessive  price  for  facilities  that  are  ap- 
propriate and  necessary  for  a  proper  ren- 
dering of  the  service  undertaken  by  the  car- 
rier. 

The  admitted  facts  do  not  clearly  and  con- 
vincingly overcome  the  prima  facie  effect 
under  the  statute,  of  the  finding  by  the 
railroad  commissioners,  after  taking  tes- 
timony and  making  a  personal  examination 
of  the  premises,  that  the  present  facilities 
are  insufficient  for  the  safety,  convenience, 
and  comfort  of  passengers.     Ibid. 

The  location  and  construction  of  the  toilet 
rooms  may  well  be  left  to  the  proper  dis- 


Am.  St.  Rep.  284,  28  Pac.  1126,  while  the 
court  does  not  in  terms  precisely  reach  our 
subject,  it  was  held  that  the  courts  had 
jurisdiction  of  an  action  brought  for  the 
purpose  of  requiring  the  state  board  of  land 
commissioners,  which  included  the  governor 
to  receive  the  money  of  the  plaintiff,  and 
to  issue  it  a  deed  or  patent,  to  be  signed 
by  the  governor.  This  case  was  followed 
in  Colorado  Fuel  &  Iron  Co.  v.  State  Land 
Comrs.  14  Colo.  App.  84,  60  Pac.  367,  an 
action  to  compel  the  issuance  of  a  lease 
after  the  land  board  had  exercised  its  dis- 
cretion and  had  contracted  for  the  lease; 
also  in  State  Land  Comrs.  v.  Carpenter,  16 
Colo.  App.  436,  66  Pac.  165,  an  action 
against  the  state  land  commission  respect- 
ing the  reinstatement  and  cancelation  of 
leases. 

And  there  are  cases  which  hold  that  suits 
to  cancel  tax  sales  to  the  state  are  not 
suits  against  the  state.  Budd  v.  Houston, 
36  La.  Ann.  959  (suit  against  the  officers 
conducting  the  sale,  but  holding  that  the 
state  would  not  be  concluded  thereby ) . 
See  also,  to  similar  effect,  Virginia,  T.  &  C. 
Steel  &  I.  Co.  V.  Bristol  Land  Co.  88  Fed. 
134. 

In  Croom  v.  Pennington,  59  Fla.  473,  52 
So.  957,  where  the  plaintiffs  filed  a  bill  in 
equity  against  the  state  comptroller  for  the 
cancelation  of  tax  certificates  as  a  cloud  on 
their  title,  the  court,  in  overruling  a  de- 
murrer to  the  bill,  said:  "Such  a  proceed- 
ing is  not  a  suit  against  the  state,  but  is  to 
correct  an  illegal  act  of  an  officer.  A  suit 
to  obviate  the  effect  of  an  illegal  act  of  an 
officer  as  such  is  not  a  suit  against  the  state, 
for  the  state  authorizes  only  legal  acts  by 
its  officers.  The  state  acquires  no  right 
under  an  illegal  and  void  tax  certificate 
issued  to  it  by  its  officers,  and  the  illegal 
act  of  the  officer  may  be  reached  by  the 
courts  in  proper  proceedings." 

Ejectment   and   ouster. 

The  difficult  theory  of  the  ejectment  and 
ouster  cases  seems  to  be  that,  while  you 
mav  eject  government  officers  as  tresjiaas- 
44  'L.R.A.j(N,S^ 


ers,  the  state  will  not  be  bound  by  the  judg- 
ment and  you  may  not  obtain  a  judgment 
declaring  in  terms  that  the  state  has  not 
title;  and  if  the  state  itself  has  possession 
as  distinguished  from  its  officers,  the  suit 
will  not  lie. 

In  Meigs  v.  M*Clung,  9  Cranch,  11,  3  L. 
ed.  639,  where  the  plaintiff  sued  in  eject- 
ment officers  of  a  garrison  of  the  United 
States  situated  in  a  fort  on  the  land,  for 
the  recovery  of  the  land,  it  was  held  that 
he  was  entitled  to  recover.  Marshall,  Ch. 
J.,  said:  "The  facts  that  the  agents  of  the 
United  States  took  possession  of  this  land 
lying  above  the  mouth  of  the  Highwassee, 
erected  expensive  buildings  thereon,  and 
placed  a  garrison  there,  cannot  be  admitted 
to  give  an  explanation  to  the  treaty  which 
would  contradict  its  plain  words  and  ob- 
vious meaning.  The  land  is  certainly  the 
property  of  the  plaintiff  below;  and  the 
United  States  cannot  have  intended  to  de- 
prive him  of  it  by  violence,  and  without 
compensation.  This  court  is  unanimously 
and  clearly  of  the  opinion  that  the  circuit 
court  committed  no  error  in  instructing  the 
jury  that  the  Indian  title  was  extinguished 
to  the  land  in  controversy,  and  that  the 
plaintiff   below   might   sustain   his   action." 

But  in  Carr  v.  United  States,  98  U.  S. 
433,  25  L.  ed.  209,  it  was  held  that  the 
United  States  was  not  bound  by  the  judg- 
ment of  a  state  court  in  an  ejectment  suit 
against  officers  of  the  United  States,  the 
court  stating  that  when  it  becomes  apparent 
by  the  pleadings  or  the  proofs  that  the  pos- 
session assailed  is  the  possession  of  the 
government  by  its  agent,  the  jurisdiction 
of  the  court  ought  to  cease. 

But  in  United  States  v.  Lee,  106  U.  S. 
196,  27  L.  ed.  171,  1  Sup.  Ct.  Rep.  240,  the 
court,  in  holding  that  the  plaintiff  had  made 
out  his  action  of  ejectment  for  the  Arling- 
ton property,  for  which  he  had  sued  officers 
of  the  United  States  in  charge  of  it  for  the 
government,  said:  "This  examination  of  the 
cases  in  this  court  establishes  clearly  this 
result:  That  the  proposition  that  when  an 
individual  is  sued  in  regard  to  the  property 
wliich  he  holds  as  pjEcer  ox  agent  of  the 


1912. 


LOUISVILLE  &  N.  R.  GO.  v.  BURR. 


211 


cretion  of  the  carrier,  subject  to  lawful  reg- 
ulation by  the  local  health  autllDrities  or  by 
the  railroad  commissioners. 

The  safety,  comfort,  and  convenience  of 
those  who  rightfully  use  the  depot  facilities 
may  reasonably  require  the  discontinuance 
of  the  use  of  kerosene  lamps,  and  the  use 
of  more  suitable  lights,  the  particular  kind 
to  be  determined  by  the  carrier,  subject  to 
the  lawful  governmental  regulations. 

The  portion  of  the  order  requiring  a  plat- 
form and  shed  to  be  constructed,  extending 
255  feet  each  way  from  the  center  of  the 
baggage  room,  appears  to  warrant  further 
consideration  as  to  its  reasonableness;  that 
is,  whether  the  burden  it  will  put  upon  the 
carrier  has  a  just  relation  to  the  benefits 
to  accrue  to  the  public  to  be  served.  See 
Washington  ex  rel.  Oregon  R.  &  Nav.  Co. 


V.  Fairchild,  224  U.  S.  610,  56  L.  ed.  863, 
32  Sup.  Ct.  Rep.  536. 

The  railroad  commissioners  may  act  on 
their  own  initiative;  therefore  it  is  im- 
material that  the  inadequacy  of  the  facili- 
ties of  the  passenger  depot  at  De  Funiak 
Springs  was  presented  by  only  one  or  two 
persons,  and  not  by  citizens  of  the  town. 
State  ex  rel.  Railroad  Comrs.  v.  Louisville 
&  N.  R.  Co.  supra.  If  persons  who  have 
no  right  to  use  the  depot  facilities  inter- 
fere with  the  comfort  and  convenience  of 
those  who  do  rightfully  use  them,  it  is  the 
duty  of  the  carrier  to  remedy  the  situation 
in  a  way  authorized  by  law. 

The  decree  appealed  from  is  affirmed. 

Taylor,  Shackleford,  Cockrell,  and 
Hooker,  JJ.,  concur. 


United  States,  his  possession  cannot  be  dis- 
turbed when  that  fact  is  brought  to  the  at- 
tention of  the  court,  has  been  overruled  and 
denied  in  every  case  where  it  has  been 
necessary  to  decide  it."  The  court  held  that 
anything  to  the  contrary  in  Carr  v.  Unit- 
ed states,  supra,  was  obiter,  and  seems  to 
follow  the  theory  of  the  Osborn  Case  as  to 
real  and  nominal  parties  to  the  record. 

In  Tindal  v.  Wesley,  167  U.  S.  204,  42  L. 
ed.  137,  17  Sup.  Ct.  Rep.  770,  where  the 
plaintiff  brought  an  action  against  the  sec- 
retary of  the  state  of  South  Carolina  and  his 
subordinates,  claiming  that  the  plaintiff 
had  bought  from  the  state  or  from  a  pur- 
chaser from  the  state  certain  premises,  and 
that  he  had  been  ousted  from  such  prem- 
ises by  said  secretary  of  state  and  his  sub- 
ordinates, and  that  the  secretary  of  state, 
under  the  law,  was  the  agent  and  in  pos- 
session of  the  land  for  the  state  and  its 
custodian  in  actual  possession,  it  was  held 
that  the  action  by  the  plaintiff  for  the  re- 
covery of  the  land  and  damages  against 
the  person  who  was  the  secretary  of  state 
and  his  subordinates  was  well  brought,  and 
a  judgment  for  the  plaintiff  was  affirmed, 
but  that  this  judgment  would  not  conclude 
the  state;  and  -the  court  answered  in  the 
affirmative  the  question  in  the  case,  which 
it  propounded  as  follows:  "Whether  an  ac- 
tion brought  against  individuals  to  recover 
the  possession  of  land  of  which  they  have 
actual  possession  and  control  is  to  be 
deemed  an  action  against  the  state  within 
the  meaning  of  the  Constitution,  simply  be- 
cause those  individuals  claim  to  be  in  right- 
ful possession  as  officers  or  agents  of  the 
state,  and  assert  title  and  right  of  posses- 
sion in  the  state.  Can  the  court,  in  such 
an  action,  decline  to  inquire  whether  the 
plaintiff  is,  in  law,  entitled  to  possession, 
and  whether  the  individual  defendants  have 
any  right,  in  law,  to  withhold  possession? 
And  if  the  court  finds,  upon  due  inquiry, 
that  the  plaintiff  is  entitled  to  possession, 
and  that  the  assertion  by  the  defendants  of 
right  of  possession  and  title  in  the  state  is 
without  legal  foundation,  may  it  not,  as 
between  the  plaintiff  and  the  defendants, 
44  LJtJl.(N.S.) 


adjudge  that  the  plaintiff  recover  posses- 
sion?" 

So,  where  the  state  had  authorized  the 
directors  of  the  penitentiary  to  acquire  cer- 
tain lands,  and  such  directors  took  posses- 
sion of  the  public  streets,  of  which  the 
plaintiffs  were  the  owners  in  fee,  it  was 
held  that  the  plaintiffs  might  maintain  an 
action  of  ejectment  against  the  warden  as 
being  the  person  in  actual  possession,  as 
otherwise  they  would  be  deprived  of  prop- 
erty without  due  process  of  law,  and  with- 
out any  opportunity  for  redress.  Weyler  v. 
Gibson,  110  Md.  636,  73  Atl.  261,  17  Ann. 
Gas.  731. 

So,  in  Whatley  v.  Patten,  10  Tex.  Civ. 
App.  77,  31  S.  W.  60,  it  was  held  that  an 
action  to  recover  land  in  possession  of  the 
defendant,  who  was  employed  as  an  officer 
of  the  state,  as  superintendent  of  the  state 
penitentiary,  was  not  a  suit  against  the 
state,  and  that,  as  a  cause  of  action  could 
not -accrue  against  the  state,  on  account  of 
its  immunity  against  suit,  the  statute  of 
limitations  could  not  be  invoked  in  its  be- 
half in  this  suit. 

But  in  Stanlev  v.  Schwalby,  147  U.  S. 
508,  37  L.  ed.  259,  13  Sup.  Ct.  Rep.  418, 
where  officers  of  the  United  States  were 
sued  in  trespass  to  try  title  in  a  state 
court,  and  set  up  the  statute  of  limitations, 
it  was  held  that,  while  the  United  States 
was  not  bound  by  the  statute  of  limitations, 
its  officers  might  set  up  such  statute  prac- 
tically in  its  behalf,  where  the  officers  them- 
selves were  sued. 

This  case,  after  a  new  trial,  was  again  in 
the  Supreme  Court  of  the  United  States  in 
162  U.  S.  255,  40  L.  ed.  960,  16  Sup.  Ct. 
Rep.  754,  where  it  was  held  that,  as  in  the 
suit  of  trespass  to  try  title  not  only  the 
possession  but  the  title  might  be  deter- 
mined, and  it  had  here  been  in  terms  de- 
termined against  the  United  States,  the 
suit  was  one  against  the  United  States. 

It  may  be  noted  that  in  Texas  Channel 
&  Dock  Co.  V.  State,  —  Tex.  — ,  135  S.  W. 
522,  where  the  state  sued  to  recover  the 
possession  of  land,  and  one  of  the  defend- 
ants, a  railroad  company,  set  up  its  claim 
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J.  E.  LOVE  et  al,  Plffa.  in  Err., 

V. 

THERESA  FILTSCH  et  aL 
(33  Okla.  131,  124  Pac.  30.) 

State  —  action  a^^ainst  officer  — ^  effect. 

1.  Suits  against  officers  of  a  state  as  rep- 
resenting the  state  in  action  and  liability, 
and  in  which  the  state,  although  not  a 
party  to  the  record,  is  the  real  partv 
against  which  relief  is  sought,  and  in  which 
a  judgment  for  plaintiff,  although  nominal- 
ly against  defendant  as  an  individual, 
could  operate  to  control  the  action  of  the 
state  or  subject  it  to  liability,  are  suits 
against  the  state. 

Headnotes  by  Dunn,  J. 


Same  —  mandamas  —  payment  of  rent 
—  consent. 

2.  A  proceeding  in  mandamus  brought 
for  the  purpose  of  requiring  the  auditing 
and  allowance  of  a  disputed  claim  for  rent 
growing  out  of  a  private  contract  between 
the  state  and  parties  owning  property  oc- 
cupied by  state  officials  is  an  action  brought 
against  the  state,  and  cannot  be  maintained 
except  with  its  consent. 

(May  14,  1912.) 

f?  RROR  to  the  Superior  Court  for  Okla- 
!i    homa  County  to  review  an  order  grant- 
ing a  writ  of  mandamus  to  compel  defend- 
ants to  approve  an  alleged  claim  for  rent 
and  to  issue  a  warrant  therefor.    Reversed. 
The  facts  are  stated  in  the  opinion. 


to  so  much  of  the  land  as  was  within  its 
right  of  way  for  the  purposes  of  the  right 
of  way,  it  was  held  that  this  claim  of  the 
railroad  company  was  not  a  suit  against 
the  state. 

Where  the  state  itself  is  in  possession,  it 
may  not  be  ousted. 

Thus,  in  Cunningham  v.  Macon  &  B.  R. 
Co.  109  U.  S.  446,  27  L.  ed.  992,  3  Sup.  Ct. 
Rep.  292,  609,  it  was  held  that  where  a 
state  was  in  possession  of  property,  a  suit 
in  foreclosure  could  not  be  maintained 
against  the  governor  and  treasurer,  as  a 
judgment  in  foreclosure  could  not  oust  the 
state.  The  court  refers  to  Davis  v;  Gray, 
16  Wall.  203,  21  L.  ed.  447,  supra,  c,  as  go- 
ing to  the  verge  of  cases  enjoining  state  of- 
ficers, and  says  that  in  that  case  no  affirm- 
ative relief  was  granted  by  ordering  the 
governor  and  land  commissioner  to  do  any 
act  toward  perfecting  the  title  of  the  com- 
pany. The  court  said  further:  "It  has  been 
held  in  a  class  of  cases  where  property  of 
the  state,  or  property  in  which  the  state  has 
an  interest,  comes  before  the  court  and  un- 
der its  control  in  the  regular  course  of  ju- 
dicial administration,  without  being  forci- 
bly taken  from  the  possession  of  the  govern- 
ment, the  court  will  proceed  to  discharge 
its  duty  in  regard  to  that  property.  ,  .  . 
Another  class  of  cases  is  where  an  individ- 
ual is  sued  in  tort  for  some  act  injurious 
to  another  in  regard  to  person  or  property, 
to  which  his  defense  is  that  he  has  acted 
under  the  orders  of  the  government.  In 
these  cases  he  is  not  sued  as,  or  because  he 
is,  the  officer  of  the  government,  but  as  an 
individual,  and  the  court  is  not  ousted  of 
jurisdiction  because  he  asserts  authority 
as  such  officer.  To  make  out  his  defense,  he 
must  show  that  his  authority  was  sufficient 
in  law  to  protect  him.  ...  A  third 
class,  which  has  given  rise  to  more  contro- 
versy, is  where  tne  law  has  imposed  upon 
an  officer  of  the  government  a  well  defined 
duty  in  regard  to  a  specific  matter,  not  af- 
fecting the  general  powers  or  functions  of 
the  government,  but  in  the  performance  of 
which  one  or  more  individuals  have  a  dis- 
tinct interest  capable  of  enforcement  by  ju- 
dicial process." 
44  L.R.A.(N.8.) 


So,  in  Printup  v.  Cherokee  R.  Co.  46  Qa. 
365,  it  was  held  that  if  a  state  was  in  pos- 
session of  a  railroad  by  its  agent,  the  court 
had  no  power  to  oust  ner  by  putting  its  re- 
ceiver in  possession  and  enjoining  her  agent, 
as  this  would  be  suing  her. 

e.  Suits  relating  to  taxation, 

1.  In  general. 

For  suits  to  recover  taxes  which  have 
reached  the  state  treasury,  see  supra,  in,  b. 

For  suits  in  relation  to  tax  sales,  see 
supra.  III.  d. 

For  suits  relating  to  the  issue  of  state 
bonds  to  carry  out  state  contracts,  see  su- 
pra, III.  c. 

2,  Enjoining  tax  olftcers. 

Suits  have  been  sustained  enjoining  tax 
officers  on  the  ground  that  the  suit  was  not 
against  the  state,^-both  where  the  claim 
was  made  that  the  officer  was  acting  under 
an  unconstitutional  statute,  and  also  where 
it  does  not  appear  that  more  than  mere  il- 
legality of  action  by  the  officer  was  claimed, 
but  the  cases  are  not  entirely  in  accord. 

Where   statute   is   claimed  *  to  be  unconsti- 
tutional. 

Suits  against  tax  officers  alleged  to  be 
acting  under  an  unconstitutional  statute 
have  been  sustained  as  not  against  the 
state,  where  the  suit  was 

— against  the  auditor  general  and  treas- 
urer to  restrain  them  from  collecting  a  tax. 
Third  Nat.  Bank  v.  Mvlin,  76  Fed.  385. 
See  also  Dodge  v.  Woolsey,  18  How.  331, 
15  L.  ed.  401,  against  a  state  tax  collector 
(our  question  not  directly  discussed) ; 

— against  the  state  comptroller  to  re- 
strain him  from  assessing  a  tax.  Ware 
Shoals  Mfg.  Co.  v.  Jones,  78  S.  C.  211,  68 
S.  £.  811,  dismissed  on  other  grounds; 

— against  a  state  board  of  eaualization 
for  transmitting  to  the  county  clerk  state- 
ments of  assessed  valuation,  etc.  Union  P. 
R.  Co.  V.  Alexander,  113  Fed.  347. 

"n  Cla^brool(  ▼.  OweiisbprO|  16  Fe4.  207^ 
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Messrs.  Charles  West,  Attorney  General, 
and  C.  J.  Davenport,  Assistant  Attorney 
General,  for  plaintiffs  in  error: 

The  court  erred  in  holding  there  was  an 
appropriation  out  of  which  plaintiffs'  pre- 
tended claim  could  legally  be  paid. 

Johnson  v.  Fay,  16  Gray,  144;  Wartman 
¥.  Philadelphia,  33  Pa.  202;  Logan  v.  State, 
3  Heisk.  442;  Gordiner  v.  Dear,  55  Wash. 
479,  104  Pac  780;  Menefee  v.  Askew,  25 
Okla.  623,  27  L.R.A.(N.S.)  537,  107  Pac. 
159;  Huddleston  v.  Noble  Gounty,  8  Okla. 
614,  68  Pac.  749;  State  ex  rel.  Missouri 
State  Bd.  of  Agriculture  v.  Holladay,  64 
Mo.  526;  Baggett  v.  Dunn,  69  Gal.  75,  10 
Pac.  125;  State  ex  rel.  Baird  v.  Holladay, 
66  Mo.  385;  Glayton  v.  Berry,  27  Ark.  129. 

The  action  was  a  suit  against  the  state 


without  its  consent,  and  therefore  could 
not  be  maintained. 

36  Gyc.  915. 

Mr.  S.  A.  Gordell,  for  defendants  in 
error : 

A  legal  claim  against  an  appropriation, 
which  was  presented  to  the  proper  auditing 
officer  or  officers  within  two  and  one-half 
years  from  the  date  of  the  passage  of  the 
appropriation  act,  and  payment  thereof 
refused  by  such  officers,  is  still  entitled  to 
payment  out  of  said  appropriation  after  the 
expiration  of  two  and  one-half  years. 

State  ex  rel.  Davis  v.  Cornell,  60  Neb. 
694,  84  N.  W.  87;  Carr  v.  State,  127  Ind. 
204,  11  L.R.A. .  370,  22  Am.  St.  ,Rep.  624, 
26  N.  E.  778;  State  ex  rel.  Livingstone  v. 
Williams,  45  Or.  314,  67  L.R.A.  166,  77  Pac. 


school  trustees  were  enjoined  from  alleged 
discrimination  in  the  distribution  of  school 
taxes  under  a  law  of  the  state  held  to  be 
unconstitutional,  the  court  referring  to  Os- 
born  v.  Bank  of  United  States,  supra. 

See  also  Wright  v.  Southwestern  R.  Co. 
64  Ga.  783,  holding  that  the  courts  would 
enjoin  a  ministerial  officer  of  the  state  from 
collecting  taxes  or.  from  executions  upon 
taxes  which  were  unconstitutional,  our 
question  not  being  discussed. 

In  Texas  the  cases  are  contradictory.  In 
Producers'  Oil  Go.  v.  Stephens,  44  Tex.  Civ. 
App.  327,  99  S.  W.  157,  it  was  held  that  an 
action  by  a  corporation  against  certain  of- 
ficers to  restrain  them  from  enforcing  a 
certain  tax  statute  claimed  to  be  uncon- 
stitutional was  a  suit  against  the  state 
(but  the  court  held  that  this  ruling  was  not 
necessary  to  the  decision).  In  Stephens  v. 
Texas  &  P.  R.  Go.  100  Tex.  177,  97  S.  W. 
309,  the  same  was  emphatically  held;  but  in 
Galveston,  H.  &  S.  A.  R.  Go.  v.  Davidson, 
—  Tex.  Giv.  App.  — ,  93  S.  W.  436,  the 
court  held  the  contrary  (see  these  two 
cases,  infra.  III.  m.). 

Where  the  claim  is  upon  illegality  of  action 

of  officer. 

Likewise,  suits  against  tax  officers  have 
been  held  to  be  suits  against  the  state 
where  the  claim  was  upon  the  illegality  of 
the  officer's  action,  where  the  suit  was 

— Against  county  judges  and  a  county 
collector  to  restrain  them  from  levying  and 
collecting  taxes  upon  an  exempt  corpora- 
tion.    Secor  v.  Singleton,  35  Fed.  376; 

— against  the  auditor  general  to  restrain 
him  from  assessing  a  tax  against  a  volun- 
tary association,  where  the  statute  was  di- 
rected against  corporations.  Gregg  v.  San- 
ford,  12  G.  G.  A.  525,  28  U.  S.  App.  313,  65 
Fed.  161,  affirming  58  Fed.  620; 

— to  enjoin  the  auditor  from  the  per- 
formance of  the  mere  ministerial  duty  of 
adding  a  penalty  for  delay  and  certifying 
it  for  collection.  Chesapeake  &  0.  R.  Co.  v. 
Miller,  19  W.  Va.  408  (where,  however,  the 
tax  was  held  not  illegal) ; 

— ^to  enjoin  the  state  board  of  equaliza- 
44  L.R.A.(N.8.) 


tion  in  certifying  a  certain  valuation  upon 
the  land  and  property  of  a  railroad.  Tay- 
lor V.  Louisville  &  N.  R.  Co.  31  G.  G.  A. 
537,  60  U.  S.  App.  166,  88  Fed.  350,  writ  of 
certiorari  denied  in  172  U.  S.  647,  43  L.  ed. 
1182,  19  Sup.  Ct.  Rep.  887; 

— against  county  officers  and  boards  to  re- 
strain collection  of  taxes  assessed  on  exces- 
sive valuation  of  bank  stock  as  compared 
with  other  property,  etc.  Porter  v.  Lang- 
ley,  —  Tex.  Civ.  App.  — ,  156  S.  W.  1042. 

— to  prohibit  a  state  auditor  from  certi- 
fying to  the  clerks  of  counties  the  valua- 
tion of  corporate  franchises  fixed  by  the 
state  board  for  the  assessment  of  local  tax- 
es. Coulter  V.  Weir,  62  C.  G.  A.  429,  127 
Fed.  897,  approved  and  followed  in  Coulter 
V.  Louisville  &  N.  R.  Co.  196  U.  S.  599,  49 
L.  ed.  615,  25  Sup.  Ct.  Rep.  342.  .  A  similar 
result  was  reached  in  Fargo  v.  Hart,  193 
U.  S.  490,  48  L.  ed.  761,  24  Sup.  Ct.  Rep. 
498,  on  the  ground  of  interference  with  in- 
terstate commerce,  the  court  not  distinctly 
discussing  the  question  of  a  suit  against 
the  state; 

— against  county  officers  to  prevent  them 
from  assessing  and  taxing  property  on  the 
basis  of  the  assessment  of  the  state  board 
of  equalization.  Briscoe  v.  McMillan,  117 
Tenn.  115,  100  S.  W.  Ill  (holding  this  to 
be  a  suit  against  county  officers). 

In  First  Nat.  Bank  v.  Douglas  County,  3 
Dill.  298,  Fed.  Gas.  No.  4,809,  where  it  was 
sought  to  enjoin  the  county  commissioners 
from  collecting  certain  taxes  from  a  nation- 
al bank,  it  was  he]4  that  "a  part  of  the 
taxes  sought  to  be  restrained  being  for  the 
state  of  Nebraska,  and  the  county  treasurer 
being,  by  the  revenue  law  of  the  state,  re- 
quired to  pay  the  same  into  the  state  treas- 
ury when  they  are  collected,  and  no  pro- 
vision being  made  by  law  for  an  execution 
or  other  proceeding  against  the  state  for 
the  recovery  of  them  back  if  illegally  exact- 
ed, the  plaintiff  has  no  adequate  remedy  at 
law,  and  equity  will  intervene  by  injunction 
to  restrain  the  collection  of  such  illegal 
taxes." 

In  Louisville  &  N.  R.  Co.  v.  Bate,  12  Lea. 
573,  a  certiorari  and  supersedeas  to  the 
board    of    tax    examiners,    the    court    said: 


214 


OKLAHOMA  SUPREME  COURT. 


May, 


965;  State  ex  rel.  Sheppard  v.  Harbison, 
64  Kan.  295,  67  Pac.  844;  4  Sutherland, 
PI.  &  Pr.  §  7083;  20  Cyc.  409;  Territory 
ex  rel.  Parker  v.  Socorro,  12  N.  M.  177,  76 
Pac.  283;  American  Bridge  Co.  v.  Wheeler, 
35  Wash.  40,  76  Pac.  534. 

A  proceeding  in  mandamus  against  the 
officers  of  a  state  to  enforce  the  perform- 
ance of  a  plain  ministerial  duty  is  not  a 
suit  against  the  state,  within  the  meaning 
of  the  11th  Amendment  to  the  Constitution 
of  the  United  States. 

8  Enc.  U.  S.  Sup.  Ct.  Rep.  66;  Board  of 
Liquidation  v.  McComb,  92  U.  S.  531,  23 
L.  ed.  623;  International  Postal  Supply 
Co.  V.  Bruce,  194  U.  S.  601,  48  L.  ed.  1134, 
24  Sup.  Ct.  Rep.  820;  Ehrlich  v.  Jennings, 
78  S.  C.  269,  125  Am.  St.  Rep.  795,  13  Ann. 


Cas.  1166,  68  S.  E.  922;  People  ex  rel. 
McDougall  V.  Bell,  4  Cal.  177;  Guthrie 
Daily  Leader  v.  Cameron,  3  Okla.  677,  41 
Pac.  635;  Johnson  v.  Cameron,  2  Okla.  266, 
37  Pac.  1055;  26  Cyc.  227. 

Dunn,  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  error  from  the  supe- 
rior court  of  Oklahoma  county,  and  is  a 
proceeding  in  mandamus  brought  by  plain- 
tiffs, who  were  owners  of  a  certain  building 
located  in  Guthrie,  which  had,  under  con- 
tract with  the  state,  been  occupied  by  the 
corporation  commission  of  the  state  for  its 
offices.  On  the  removal  of  the  seat  of  gov- 
ernment from  Guthrie  to  Oklahoma  City, 
the  corporation  commission,  without  giving 


"The  petitioners  are  not  attempting  to  de- 
feat the  will  of  the  state,  but  to  enforce 
that  will  as  the  petitioners  understand  it 
from  a  reading  of  the  statutes.  .  .  .  Al- 
though the  boards  may  be  officers  of  the 
state,  and  proposing  to  discharge  their 
duties  as  such,  yet  if  they  overleap  the  pre- 
scribed limits  of  the  law  under  which  they 
act,  it  is  the  right  of  those  about  to  be  in- 
jured to  ask  for,  and  the  duty  of  courts  to 
grant,  a  restraining  relief,  we  think  the 
petitions  make  prima  facie  cases  for  re- 
lief." 

8.  Compelling  affirmative  action. 

In  Louisiana  v.  Jumel,  107  U.  S,  711,  27 
L.  ed.  448,  2  Sup.  Ct.  Rep.  128,  it  was  held 
that  the  ordinary  duties  of  state  officers 
could  not  be  compelled  by  the  court  in  re- 
gard to  levy  and  disbursement  of  a  tax. 

So,  in  Blue  Jacket  Consol.  Copper  Co.  v. 
Scherr,  50  W.  Va.  633,  40  S.  E.  614,  it  was 
held  that  an  action  would  not  lie  by  a  cor- 
poration against  the  state  auditor  to  en- 
force the  collection  of  a  tax,  even  although 
the  auditor's  action  would  be  merely  minis- 
terial, provided  that  it  would  be  purely  ex- 
ecutive and  political,  as  in  such  case  the 
action  is  a  suit  against  the  state. 

But  in  Graham  v.  Folsom,  200  U.  S.  248, 
50  L.  ed.  464,  26  Sup.  Ct.  Rep.  245,  it  was 
held  that  a  mandamus  to  compel  county 
auditors  and  county  treasurers  to  levy  a 
tax  to  pay  a  judgment  on  township  bonds 
is  not  a  suit  against  the  state,  within  the 
.inhibition  of  the  Federal  Constitution,  be- 
cause such  officers  have  been  forbidden  by 
the  state  legislature  to  exercise  any  sucb 
power. 

And  in  Huidekoper  v.  Hadlev,  40  L.R.A. 
(N.S.)  505,  100  C.  C.  A.  395,"  177  Fed.  1, 
reversing  171  Fed.  118,  writ  of  certiorari 
dismissed  in  223  U.  S.  735,  56  L.  ed.  635, 
32  Sup.  Ct.  Rep.  529,  it  was  held  that  a 
suit  by  a  creditor  of  a  county  against  the 
state  board  of  equalization,  composed  of 
the  governor  and  five  other  state  officers, 
for  a  mandamus  compelling  them  to  in- 
crease the  tax  valuation  of  the  county,  al- 
leging that  they  had  kept  it  below  its  prop- 
er value  in  pursuance  of  a  conspiracy  to 
44  L.R.A.(N.S.) 


prevent  the  relator  from  realizing  upon  his 
judgment  against  the  county,  was  not  a 
suit  against  the  state,  but  the  mandamus 
was  issued  against  the  other  members  than 
the  governor,  the  court  holding  that  he  was 
not  subject  to  the  writ. 

«  • 

Compelling   collectors   to   accept   for   taxes 
what  tne  state  has  agreed  to  receive. 

In  State  ex  rel.  Bloomstein  v.  Sneed,-  9 
Baxt.  472,  where  the  charter  of  the  Bank  of 
Tennessee  provided  that  its  notes  should 
be  received  for  state  taxes,  but  later  stat- 
utes canceled  this  provision  and  prohibited 
such  receipt,  it  was  held  that  a  mandamus 
would  not  lie  against 'a  tax  collector  com- 
pelling him  to  receive  such  notes,  as  this 
was  virtually  a  suit  against  the  state. 

The  same  result  was  reached  in  the  Vir- 
ginia Coupon  Cases.  McGahey  v.  State, 
135  U.  S.  662,  34  L.  ed.  304,  10  Sup.  Ct. 
Rep.  972.  For  other  Virginia  Coupon  Cases, 
see  succeeding  subd.  4. 

4.  Miscellaneous. 

In  German  Alliance  Ins.  Co.  v.  Van 
Cleave,  191  111.  410,  61  N.  E.  94,  it  was  held 
that  an  action  by  an  insurance  company 
against  the  insurance  superintendent  and 
treasurer  of  the  state,  to  compel  the  said 
superintendent  to  refund  the  taxes  paid  by 
the  complainant,  and  to  enjoin  the  said 
superintendent  from  paying  the  said  taxes 
to  the  state  treasurer,  was  not  a  suit 
against  the  state,  as  the  money  had  not 
reached  the  hands  of  the  state,  but  was  still 
in  the  hands  of  the  insurance  superin- 
tendent. 

In  Osborn  v.  Bank  of  United  States,  9 
WTieat.  738,  6  L.  ed.  204,  where  state  of- 
ficers acting  under  an  unconstitutional  stat- 
ute took  money  as  taxes,  and  this  money 
reached  the  hands  of  the  state  treasurer, 
but  was  kept  separate  and  not  mingled 
with  the  state  funds,  the  officers  were  en- 
joined from  paying  out  the  money  and  or- 
dered to  restore  it.  The  jurisdiction  was 
sustained  on  the  ground  that  the  court 
would  not  look  beyond  the  record  to  see 
who  were  parties. 
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notice  of  the  termination  of  its  tenancy, 
ceased  to  use  the  property,  and  on  being  pre- 
sented with  a  bill  for  the  amount  of  the 
rent  claimed  to  be  due,  which  amount  was 
disputed,  the  chairman  of  the  corporation 
commission,  Hon.  J.  E.  Love,  refused  to  ap- 
prove the  same,  as  did  also  the  state  board 
of  public  affairs,  and  the  state  auditor  re- 
fused to  issue  a  warrant  therefor.  A  per- 
emptory writ  commanding  the  performance 
of  these  acts  was  issued  by  the  trial  court, 
and  the  officers,  represented  by  the  attorney 
general,  have  brought  the  case  to  this  court 
for  review. 

While  it  is  true  that  a  state,  on  entering 
into  a  contract,  lays  aside  its  attributes  of 
sovereignty  and  binds  itself  in  substantially 
the  same  way  as  "does  one   of  its  citizens 


when  he  enters  into  a  contract,  and  con- 
tracts of  a  state  are  interpreted  and  con- 
trolled by  the  same  laws  as  contracts  of  in- 
dividuals, and  also  that  a  8tat<^  has  no  law- 
ful right  to  refuse  payment  of  a  just  claim, 
yet,  as  was  said  by  Justice  Elliott  of  the 
supreme  court  of  Indiana  in  the  case  of 
Carr  v.  State,  127  Ind.  204,  11  L.R.A.  370, 
22  Am.  St.  Rep.  624,  26  N.  E.  778:  "There 
is  one  essential  and  far-reaching  difference 
between  the  contracts  of  citizens  and  those 
of  sovereigns,  not,  indeed,  as  to  the  mean- 
ing and  effect  of  the  contract  itself,  but  as 
to  the  capacity  of  the  sovereign  to  defeat 
the  enforcement  of  its  contract.  The  one 
may  defeat  enforcement,  but  the  other  can- 
not. This  result  flows  from  the  established 
principle  that  a  state  cannot  be  sued."    Or, 


It  may  be  noted  that  in  Jefferson  Branch 
Bank  v.  Skelly,  1  Black,  436,  17  L.  ed.  173, 
reversing  the  supreme  court  of  Ohio,  a 
county  treasurer  was  held  liable  for  money 
forcibly  collected  by  him  as  taxes  under  a 
statute  against  the  United  States  Consti- 
tution, the  court  not  discussing  the  ques- 
tion whether  the  suit  was  one  against  the 
state. 

Virginia   coupon   cases — recovery   of   seized 

property. 

In  Poindexter  v.  Greenhow,  114  U.  S.  270, 
29  L.  ed.  185,  5  Sup.  Ct.  Rep.  903,  962,  it 
was  held  that  an  action  for  the  recovery  of 
the  plaintiff's  personal  property  seized  by 
the  local  tax  collector,  who  had  declined  to 
receive  coupons  on  state  bonds  in  payment 
of  taxes,  in  obedience  to  a  statute  avoiding 
the  state's  contract  to  receive  them,  was 
not  a  suit  against  the  state.  See  also,  de- 
cided at  about  the  same  time  to  the  same 
effect,  Chaffin  v.  Taylor,  114  U.  S.  309,  29 
L,  ed.  198,  6  Sup.  Ct.  Rep.  924,  962;  White 
v.  Greenhow,  114  U.  S.  307,  29  L.  ed.  199, 
6  Sup.  Ct.  Rep.  923,  962;  Norfolk  Trust  Co. 
V.  Marye,  25  Fed.  654;  and  upon  the  same 
principle  was  decided  Allen  v.  Baltimore 
&  O.  R.  Co.  114  U.  S.  311,  29  L.  ed.  200,  6 
Sup.  Ct.  Rep.  925,  962,  where  the  state 
auditor  was  enjoined  from  levying  on  the 
property  of  a  railroad  for  taxes,  where  the 
railroad  had  tendered  coupons  in  payment 
of  the  taxes.  See  also  in  this  connection 
Re  Ayers,  infra,  III.  1,  1. 

/.  Suits  concerning  rates, 

1,  Transportation  rates. 

It  has  been  repeatedly  held  that  a  suit 
to  restrain  the  enforcement  of  carrier  rates 
was  not  a  suit  against  the  state. 

In  Reagan  v.  Farmers'  Loan  &  T.  Co.  154 
U.  S-  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Eep.  660,  14  Sup.  Ct.  Rep.  1047,  in  holding 
that  a  suit  to  restrain  the  enforcement  by 
a  railroad  commission  and  the  attorney 
general,  of  unjust  and  unreasonable  rates 
fixed  for  carriers  by  such  commission,  is 
not  a  suit  against  the  state,  within  the  pro- 
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hibition  of  the  11th  Amendment,  since  the 
state  is  interested  only  in  a  governmental, 
and  not  in  a  pecuniary,  sense.  The  court 
said:  "Neither  will  the  constitutionality  of 
the  statute,  if  that  be  conceded,  avail  to 
oust  the  Federal  court  of  jurisdiction.  A 
valid  law  may  be  wrongfully  administered 
by  officers  of  the  state,  and  so  as  to  make 
such  administration  an  illegal  burden  and 
exaction  upon  the  individual.  A  tax  law, 
as  it  leaves  the  legislative  hands,  may  not 
be  obnoxious  to  any  challenge,  and  yet  the 
officers  charged  with  the  administration  of 
that  valid  tax  law  may  so  act  under  it  in 
the  matter  of  assessment  or  collection  as  to 
work  an  illegal  trespass  upon  the  property 
rights  of  the  individual.  They  may  go  be- 
yond the  powers  thereby  conferred,  and 
when  they  do  so  the  fact  that  they  are  as- 
suming to  act  under  a  valid  law  will  not 
oust  the  courts  of  jurisdiction  to  restrain 
their  excessive  and  illegal  acts." 

That  case  was  followed  in  Reagan  v.  Ikler- 
cantile  Trust  Co.  154  U.  S.  413,  28  L.  ed. 
1028,  4  Inters.  Com.  Rep.  575,  14  Sup.  Ct. 
Rep.  1060;  Reagan  v.  Mercantile  Trust  Co. 
154  U.  S.  418,  38  L.  ed.  1030,  4  Inters.  Com. 
Rep.  677,  14  Sup.  Ct.  Rep.  1062;  Reagan  v. 
Farmers'  Loan  &  T.  Co.  154  U.  S.  420,  38 
L.  ed.  1031,  4  Inters.  Com.  Rep.  578,  14  Sup. 
Ct.  Rep.  1062.  See  also,  to  the  same  effect. 
Railroad  Commission  v.  Texas  &  P.  R.  Co. 
75  C.  C.  A.  226,  144  Fed.  68,  and  the  opin- 
ion expressed  in  Prentis  v.  Atlantic  Coast 
Line  R.  Co.  211  U.  S.  215,  53  L.  ed.  150, 
29  Sup.  Ct.  Rep.  67. 

But  in  McWhorter  v.  Pensacola  &  A.  R. 
Co.  24  Fla.  417,  2  L.R.A.  504,  12  Am.  St. 
Rep.  220,  6  So.  129,  the  court  dismissed  a 
bill  to  enjoin  the  state  railroad  commission- 
ers from  promulgating  or  enforcing  railway 
rates  fixed  by  them,  there  being  no  claim 
that  the  statute  under  which  they  acted 
was  unconstitutional,  as  the  court  declined 
to  interfere  with  their  discretion,  leaving 
it  to  the  parties  aggrieved  to  assert  their 
rights  in  defense  of  any  proceeding  against 
them.  The  court  considered  that  the  bill 
in  itself  was  not  a  suit  against  the  state, 
except  in  so  far  as  it  sought  to  prevent  the 
prosecution  of  actions  for  penalties. 
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as  was  said  by  Justice  Bradley  of  the  Su- . 
premo  Court  of  the  United  States  in  the 
case  of  Hans  v.  Louisiana,  134  U.  S.  1,  33 
L.  ed.  842,  10  Sup.  Ct.  Rep.  504:  "The-ob- 
ligations  of  a  state  rest  for  their  perform- 
ance upon  its  honor  and  good  faith,  and 
cannot  be  made  the  subjects  of  judicial  cog- 
nizance, unless  the  state  consents  to  be 
sued,  or  comes  itself  into  court." 

Wliile  it  is  true  that  the  state  in  the 
case  at  bar  is  not  a  party  defendant  as  such, 
still,  as  was  said  by  Justice  Lamar  in  the 
case  of  Pennoyer  v.  McConnaughy,  140  U. 
S.  1,  35  L.  ed.  363,  11  Sup.  Ct.  Rep.  699,  it 
is  ''well  settled  that  a  suit  against  the  of- 
ficers of  a  state  to  compel  them  to  do  the 
acts  which  constitute  a  performance  by  it 
of  its  contracts  is,  in  effect,  a  suit  against 


the  state  itself."  And  to  the  same  effect 
is  the  case  of  State  ex.  rel.  Davis  v.  Mor- 
tensen,  69  Neb.  376,  95  N.  W.  831,  anno- 
tated 5  Ann.  Cas.  291.  In  that  case,  written 
by  Sullivan,  Ch.  J.,  dealing  with  the  ques- 
tion of  the  suability  of  the  state  and  of 
its  liability  on  its  contracts,  in  the  sylla- 
bus it  is  said:  "A  writ  of  mandamus  will 
not  issue  against  the  members  of  a  state 
board  of  public  lands  and  buildings,  to  com- 
pel specific  performance  of  a  contract  made 
by  them  for  the  leasing  of  convict  labor,  as 
the  proceeding  is  in  substance  an  action 
against  the  state  to  enforce  performance 
of  a  contract  made  by  it.  The  state,  like 
an  individual  or  private  corporation,  may 
refuse  to  keep  its  engagements;  and  the 
board  of  public  lands  and  buildings  in  Nc- 


Suits  to  restrain  the  enforcement  of  rates 
by  state  boards  or  commissions  or  commis- 
sioners, under  a  statute  claimed  to  be  un- 
constitutional, have  been  held  not  to  be 
suits  against  the  state.  Smyth  v.  Ames, 
169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct. 
Rep.  48;  Prout  v.  Starr,  188  U.  S.  537,  47 
L.  ed.  584,  23  Sup.  Ct.  Rep.  398;  Chicago  & 
N.  W.  R.  Co.  V.  Dev,  1  L.R.A.  744,  2  Inters. 
Com.  Rep.  325,  35  JFed.  866;  Chicago,  St.  P. 
M.  &  0.  R.  Go.  V.  Becker,  35  Fed.  883; 
Clyde  V.  Richmond  &  D.  R.  Co.  57  Fed.  436. 

So,  also,  where  the  suit  was  brought 
ap:ainst  the  railroad  commissioner  and  the 
attorney  general.  Southern  R.  Co.  v.  Mc- 
Neill, 155  Fed.  766,  distinguishing  Fitts  v. 
McGhee,  172  U.  S.  516,  43  L.  ed.  536,  19 
Sup.  Ct.  Rep.  269;  Seaboard  Air  Line  R. 
Co.  V.  Railroad  Commission,  155  Fed.  792; 
Perkins  v.  Northern  P.  R.  Co.  155  Fed.  445; 
Ex  parte  Young,  209  U.  S.  123,  52  L.  ed 
714,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct.  Rep. 
441,  14  Ann.  Cas.  764  (where  the  injunc- 
tion issued  against  the  attorney  general 
alone).  , 

The  same  was  held  where  the  suit  was 
against  the  railroad  commission,  the  at- 
torney general  and  other  state  officers.  St. 
Louis  &  S.  F.  R.  Co.  v.  Hadley,  161  Fed. 
419;  Central  R.  Co.  v.  Railroad  Commission, 
161  Fed.  925,  reversed  on  other  grounds  in 
95  C.  C.  A.  117,  170  Fed.  225;  Louisville 
&  N.  R.  Co.  V.  Railroad  Commission,  157 
Fed.  944;  see  also  South  &  North  Ala.  R. 
Co.  V.  Railroad  Commission,  171  Fed.  225. 
So  where  the  suit  was  against  a  district  at- 
torney to  prevent  him  from  instituting 
criminal  proceedings  to  carry  out  the  effect 
of  a  statute  fixing  a  rate  claimed  to  be 
unconstitutional.  Central  Trust  Co.  v.  Cit- 
izens' Street  R.  Co.  82  Fed.  1  (see,  on  pre- 
liminary motion,  80  Fed.  218).  So  where 
the  suit  was  against  the  attorney  general 
and  the  county  attorney  to  prevent  the  en- 
forcement of  the  penal  provisions  of  the 
statute.  Coal  &  Coke  R.  Co.  v.  Conley,  67 
W.  Va.  129,  67  S.  E.  613. 

In  Smyth  v.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418,  it  was 
held  that  a  suit  by  the  stockholders  of  a 
railway  company  against  the  company  and 
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other  corporations  controlled  by  it,  and  the 
attorney  general  and  other  state  officers 
constituting  the  state  board  of  transporta- 
tion, to  enjoin  the  hearing  or  determination 
of  any  complaint  against  the  railroads  for 
charging  more  than  the  rates  prescribed  by 
a  state  statute  claimed  to  be  unconstitu- 
tional, etc.,  was  not  a  suit  against  the  state 
within  the  11th  Amendment,  and  the  in- 
junction was 'affirmed. 

In  Central  of  Georgia  R.  Co.  v.  McLendon, 
157  Fed.  961,  the  court  took  jurisdiction  of 
an  action  against  a  railroad  commission, 
its  official  attorney,  and  the  attorney  gen- 
eral, to  restrain  the  enforcement  of  railway 
passenger  rates  fixed  by  it  and  claimed  to 
be  unconstitutional,  but  struck  out  the  at- 
torney general  as  a  party,  on  the  ground 
that  he  had  no  peculiar  relation  to  the  com- 
mission. 

And  the  restraining  of  state's  officers  from 
the  enforcement  of  the  criminal  law  of  the 
state  has  not  been  uniformly  acquiesced  in 
by  the  state  courts.  See  State  v.  Southern 
R.  Co.  145  N.  C.  495,  13  L.R.A.(N.S.)  966, 
59  S.  E.  570,  infra,  1,  2. 

2.  Other  rates. 

A  suit  by  a  gas  company  against  a  state 
gas  commission  and  toe  attorney  general, 
to  restrain  them  from  enforcing  an  order 
of  the  commission  fixing  rates  claimed  to  be 
against  the  14th  Amendment  to  the  United 
States  Constitution,  is  not  a  suit  against 
the  state, — no  criminal  proceeding  being 
sought  to  be  enjoined.  Haverhill  Gaslight 
Co.  v.   Barker,   109   Fed.   694. 

So,  in  Consolidated  Gas  Co.  v.  New  York, 
157  Fed.  849,  reversed  on  other  grounds  in 
212  U.  S.  19,  53  L.  ed.  382,  29  Sup.  Ct.  Rep. 
192,  15  Ann.  Cas.  1034,  it  was  held  that  a 
suit  against  the  city  and  the  attorney  gen- 
eral, etc.,  restraining  them  from  enforcing 
acts  of  the  legislature  fixing  the  price  of 
gas  in  the  city,  and  claimed  to  be  against 
the  14th  Amendment,  was  not  a  suit  against 
the  state  (the  suits  enjoined  here  would 
have  been  civil  actions). 

In  Western  U.  Teleg.  Co.  v.  Myatt,  98 
Fed.  335,  it  was  held  that  an  action  to  re- 
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braska,  as  .a  governmental  agency  having 
full  authority  in  all  matters  relating  to  the 
management  of  the  penitentiary,  is  vested 
with  power  to  determine  whether  a  contract 
for  the  leasing  of  convict  labor  shall  be 
k?pt  or  broken.  The  action  of  the  members 
of  the  board  in  the  matter  is  the  action  of 
the  state;  their  determination  is  its  de- 
termination." Discussing  the  issue  in- 
volved, which  appears  to  have  been  the 
enforceability  of  a  contract  between  the 
warden  of  the  penitentiary  and  a  manufac- 
turer providing  for  the  employment  of  con- 
victs, and  which  it  was  sought  to  enforce 
by  mandamus,  the  court  said:  "The  con- 
tract purports  to  be  the  contract  of  the 
warden,  but,  assuming  it  to  be  valid,  it  is 
in  truth  the  contract  of  the  state;  and  the 


present  action  is  in  substance  a  suit  against 
the  state  for  specific  performance.  Hagood 
V.  Southern,  117  U.  S.  52,  29  L.  ed.  805, 
6  Sup.  Ct.  Rep.  608;  Re  Ayers,  123  U.  S. 
443,  31  L.  ed.  216,  8  Sup.  Ct.  Rep.  164; 
People  ex  rel.  National  Cigar  Co.  v.  Du- 
laney,  96  111.  503;  Miller  v.  State  Bd.  of 
Agriculture,  46  W.  Va.  192,  76  Am.  St. 
Rep.  811,  32  S.  E.  1007;  Mills  Pub.  Co.  v. 
Larrabee,  78  Iowa,  97,  42  N.  W.  593;  Board 
of  Public  Works  v.  Gannt,  76  Va.  455;  13 
Enc.  PI.  &  Pr.  654.  An  action  to  enjoin  state 
officers  from  doing  acts  which  would  con- 
stitute a  breach  of  a  contract  with  the  state, 
and  thus  indirectly  to  compel  specific  per- 
formance, was  held,  in  Ex  parte  Ayers, 
123  U.  S.  443,  31  L.  ed.  216,  8  Sup.  Ct.  Rep. 
164,  to  be  a  suit  against  the  state.     And 


strain  a  state  solicitor  (whose  office  was 
created  by  an  act  creating  a  court  of  visi- 
tation to  pass  on  rates  fixed  by  the  act) 
from  proceeding  before  such  court  to  en- 
force the  rates  is  not  a  suit  against  the 
state,  the  act  being  against  the  Kansas 
Constitution,  and  the  solicitor  and  the  said 
*'court"  not  being  general  officers  of  the 
state,  but  created  simply  by  the  act. 

17.  Suits  relating  to  patents;  copyrights. 

It  would  seem  that  the  courts  can  give 
no  redress  to  the  owner  of  a  patent  in  use 
by  the  state. 

In  Belknap  v.  Schild,  161  U.  S.  10,  40 
L.  ed.  599,  16  Sup.  Ct.  Rep.  443,  it  was 
held  that  an  injunction  against  infringe- 
ment of  a  patent  by  the  use  of  a  caisson 
gate,  which  is  a  part  of  a  dry  dock  in  a 
navy  yard,  put  in  place  by,  and  the  prop- 
erty of,  the  United  States,  and  used  for  the 
public  benefit,  cannot  be  granted  in  an  ac- 
tion against  officers  and  agents  of  the  gov- 
ernment, as  they  have  no  individual  inter- 
est in  the  controversy,  but  the  relief  is  in 
fact  asked  against  the  United  States.  The 
court  said:  ^^In  a  suit  to  wh;ch  the  state  is 
neither  formally  nor  really  a  party,  its  of- 
ficers, although  acting  by  its  order  and  for 
its  benefit,  may  be  restrained  by  injunction, 
when  the  remedy  at  law  is  inadequate, 
from  doing  positive  acts  for  which  they  are 
personally  and  individually  liable,  taking 
or  injuring  the  plaintiff's  property,  con- 
trary to  a  plain  official  duty  requiring  no 
exercise  of  discretion,  and  in  violation  of 
the  Constitution  or  laws  of  the  United 
States.  .  .  .  But  no  injunction  can  be 
issued  against  officers  of  a  state  to  restrain 
or  control  the  use  of  property  already  in 
the  possession  of  the  state,  or  money  in  its 
treasury  when  the  suit  is  commenced;  or 
to  compel  the  state  to  perform  its  obliga- 
tions; or  where  the  state  has  otherwise  such 
an  interest  in  the  object  of  the  suit  as  to 
be  a  necessary  party." 

Similarly,  in  International  Postal  Supply 
Co.  v.  Bruce,  194  U.  S.  601,  48  L.  ed.  1134, 
24  Sup.  Ct.  Rep.  820,  it  was  held  that  the 
inabilitv  to  make  the  United  States  a  par- 
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ty  defeats  the  right  of  a  patentee  for  im- 
provements in  s&mp  canceling  and  post- 
marking machines,  to  enjoin  the  use  by  a 
postmaster  in  a  United  States  postoffice,  of 
infringing  machines  of  which  the  United 
States  is  a  lessee  in  possession  for  a  term 
which  is  not  expired. 

In  McCreery  Engineering  Co.  v.  Massa- 
chusetts Fan  Co.  180  Fed.  115,  a  suit 
against  county  commissioners  who  were 
building  a  courthouse,  to  restrain  them  from 
using  a  certain  ventifating  plant  as  in- 
fringing the  plaintiff's  patent,  was  held  to 
be,  so  far  as  the  commissioners  were  con- 
cerned, a  suit  against  the  state,  and  not 
maintainable;  but  the  case  was  reversed  in 
115  C.  C.  A.  408,  195  Fed.  498,  the  court 
holding  that  the  courthouse  belonged  to  the 
county,  and  not  to  the  state,  and  thaf'it 
did  not  appear  that  the  interference  with 
ventilation  would  be  an  interference  with 
the  state's  administration  of  justice;  that 
if  temporary  ventilation  was  required,  the 
decree  perhaps'  might  so  provide. 

Copyrights. 

In  Howell  v.  Miller,  33  C.  C.  A.  407,  62 
U.  S.  App.  17,  91  Fed.  129,  an  action 
against  several  state  officers  to  restrain 
them  from  permitting  to  be  printed  and 
published  a  certain  compilation  of  the  laws 
of  the  state,  which  would,  it  was  claimed, 
infringe  the  copyright  of  the  complainant, 
the  court  held  that,  while  it  could  not  order 
the  manuscript  to  be  destroyed  or  to  be 
rendered  up  to  the  complainant,  it  could 
order  the  defendants  to  refrain  from  issuing 
so  much  of  the  manuscript  as  had  been 
printed,  and  it  could  restrain  them  from 
delivering  to  the  printers  or  placing  in  the 
hands  of  the  printers  so  mucn  of  the  man- 
uscript as  remained  to  be  printed;  and  that 
it  was  no  defense  that  defendants  were  act- 
bing  under  a  statute  of  the  state,  if  so  to 
act  would  destroy  or  violate  the  property  of 
the  complainant;  but  an  injunction  was 
denied  on  the  merits. 

h.  Suits  relating  to  salary  or  pay. 

For  actions   for   attachment   or  garnish- 
ment  of   salary   or    pay,   see   infra   III.    i. 
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in  Hagood  v.  Southern,  supra,  it  was  de- 
cided that  an  action  against  state  officers 
is  an  action  against  the  state,  where  the 
things  required  by  the  decree  to  be  done 
are  the  very  things  which  when  done  will 
constitute  a  performance  of  the  state's  con- 
tract. It  was  held  in  People  ex  rel.  Nation- 
al Cigar  Co.  v.  Dulaney,  96  111.  503,  that 
the  courts  have  no  authority  to  compel  by 
mandamus  the  performance  of  a  business 
contract  like  the  one  here  in  question,  and 
such  seems  to  be  the  general  rule.  Parrott 
V.  Bridgeport,  44  Conn.  180,  26  Am.  Rep. 
430;  State  ex  rel.  Robs  County  v.  Zanes- 
ville  &  M.  Tump.  Road  Co.  16  Ohio 
St.  308;  State  ex  rel.  Bohannon  v.  Howard 
County  Ct.  39  Mo.  376.  But  if  the  rule 
were  otherwise,   and   if   the  contract  were 


valid,  the  action  could  not  be  maintained. 
It  is  inherent  in  the  nature  of  sovereignty 
not  to  be  amenable  to  the  suit  of  an  indi- 
vidual without  its  consent.  Davis  v.  Gray, 
16  Wall.  203,  21  L.  ed.  447;  United  States 
V.  Lee,  106  U.  S.  196,  27  L.  ed.  171,  1  Sup. 
Ct.  Rep.  240;  Poindexter  v.  Greenhow,  109 
U.  S.  63,  27  L.  ed.  860,  3  Sup.  Ct.  Rep.  8; 
Cunningham  v.  Macon  &  B.  R.  Co.  109  U.  S. 
446,  27  L.  ed.  992,  3  Sup.  Ct.  Rep.  292,  609; 
Com.  v.  Weller,  82  Va.  721,  1  S.  E.  102.  A 
state  may,  of  course,  lay  its  sovereignty 
aside  and  consent  to  be  sued  on  such  terms 
and  conditions  as  it  may  prescribe." 

Another  case,  in  which  the  facts  are 
more  nearly  allied  to  those  in  the  case  at 
bar,  is  that  of  Wilson  v.  Louisiana  Purchase 
Exposition  Commission,  133  Iowa,  586,  119 


Most  of  the  other  cases  relating  to  salary 
or  pay  do  not  touch  upon  the  question  of 
suits  against  the  state. 

In  State  ex  rel.  Collens  v.  Jumel,  30  La. 
Ann.  861,  it  was  held  that  a  proceeding  by 
a  state  officer  to  compel  the  auditor  to  draw 
a  warrant  on  the  treasurer  for  his  salary 
was  not  a  suit  against  the  state,  and  should 
be  sustained  to  the  extent  of  the  appropri- 
ation which  had  been  made  by  the  legisla- 
ture. , 

But  in  Swann  v.  Buck,  40  Miss.  268, 
where  the  legislature  had  passed  an  act  for- 
bidding the  auditor  from  issuing  any  war- 
rants for  payment  of  salary  until  further 
notice,  it  was  held  that  a  mandamus  would 
not  lie  against  him  by  a  salaried  officer  for 
a  warrant  upon  the  treasurer  for  the  salary. 
The  court  stated  that  the  salary  of  a  state 
officer  did  not  in  any  sense  rest  upon  con- 
tract, and  said:  "The  remedy  by  mandamus 
is  not  to  be  extended  so  as  to  become  in 
effect  a  suit  against  the  state  to  establish 
demands  which  are  uncertain  or  unliqui- 
dated, and  which  properly  fall  under  the 
legislative  cognizance." 


I.  Attachment  or  garnishment. 

While  many  of  the  cases  cited  below  do 
not  discuss  in  terms  the  question  of  suits 
against  a  state,  perhaps  the  majority  of 
them  putting  the  decision  on  public  conven- 
ience or  necessity,  it  would  seem  that  the 
fact  that  the  property  belongs  to  the  state, 
which  would  be  the  real  defendant,  is  the 
fundamental  reason  for  the  rule  in  regard 
to  the  attachment  or  garnishment  of  state 
officert;  for  it  is  the  rule  that  property  in 
the  hands  of  a* state  officer  is  not  the  sub- 
ject of  attachment  or  garnishment.  Still- 
man  V.  Isham,  11  Conn.  124;  Farmers'  Bank 
v.  Ball,  2  Penn.  (Del.)  374,  46  Atl.  751 
(salary  or  pension) ;  Dobbins  v.  Orange  & 
A,  R.  Co.  37  Ga.  240  (superintendent  of  a 
railroad  owned  by  the  state)  ;  Divine  v. 
Harvie,  7  T.  B.  Mon.  439,  18  Am.  Dec.  194; 
Tracy  v.  Hornbuckle,  8  Bush,  336  (probably 
pay  or  salary) ;  Wild  v.  Ferguson,  23  La. 
Ann.  752  (salary);  Chealy  v.  Brewer,  7 
44  L.R.A.(N.S.) 


Mass.  259;  Osterhoudt  v.  Stade,  133  App. 
Div.  83,  117  N.  Y.  Supp.  809  (salary); 
Keene  v.  Smith,  44  Or.  525,  75  Pac.  1065 
(wages) ;  Bank  of  Tennessee  v.  Dibrell,  3 
Sneed,  378  (salary) ;  Rollo  v.  Andes  Ins. 
Co.  23  Gratt.  509,  14  Am.  Rep.  147;  Buck 
V.  Guarantors'  Liability  Indemnity  Co.  97 
Va.  719,  34  S.  E.  950. 

See  also  Speed  v.  Brown,  10  B.  Mon.  108; 
Rodman  v.  Musselman,  12  Bush,  354,  23  Am. 
Rep.  724;  McMeekin  v.  State,  9  Ark.  653. 

The  trustees  of  a  state  lunatic  hospital 
cannot  be  charged  as  trustees  for  money  due 
for  personal  services  rendered  to  them  by  a 
debtor,  as  the  commonwealth  is  the  real 
party  in  interest.  Dewey  v.  Garvey,  130 
Mass.  86. 

Nor  can  the  trustees  of  a  state  deaf  and 
dumb  asylum  be  garnisheed  by  a  creditor  of 
a  contractor  to  whom  they  owe  money,  as 
they  are  officers  of  the  state,  and  the  money 
in  their  hands  belongs  to  the  state.  O'Neill 
V.  Sewell,  85  Ga.  481,  11  S.  E.  831. 

In  Lodor  v.  Baker,  39  N.  J.  L.  49,  it  was 
held  that  money  in  the  state  treasury  due 
from  the  state  to  a  nonresident  was  not  a 
subject  of  attachment,  as  that  would  be 
virtually  a  suit  against  the  state,  the  court 
citing  the  opinion  in  Shinn  v.  Zimmerman, 
23  N.  J.  L.  150,  where  it  is  stated  that  this 

was  held  in  " v.  Davies,"  decided  in 

that  court. 

The  same  rule  applies  to  officers  of  the 
United  States.  Buchanan  v.  Alexander,  4 
How.  20,  11  L.  ed.  857;  Spalding  v.  Imlay, 
1  Root,  551 ;  Mechanics'  &  T.  Bank  v.  Hodge, 
3  Rob.  (La.)  373;  Rundle  v.  Scheetz,  2 
Miles   (Pa.)   330   (pay). 

In  Buchanan  v.  Alexander,  4  How.  20,  11 
L.  ed.  857,  where  a  state  court  had  issued  an 
attachment  directed  to  the  purser  of  a 
United  States  frigate  on  claims  against 
sailors,  it  was  held  that  money  in  the 
hands  of  an  officer  of  the  United  States  was 
as  much  in  the  possession  of  the  United 
States  as  if  it  had  never  been  paid  out  of 
the  treasury,  and  that  no  attachment  would 
lie  against  such  officer. 

It  was  lield  in  Wilson  v.  Bank  of  Louis- 
iana, 55  Ga.  98,  that  an  agent  of  the  con- 
federate government,  holding  funds  of  such 
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Am.  St.  Rep.  646,  110  N.  W.  1045.  The 
action  was  brought  by  the  plaintiff  for  a 
writ  of  mandamus  to  compel  the  Louisiana 
Purchase  Exposition  Commission  of  the 
&>tate  of  Iowa  to  pay  him  the  sum  of  $200, 
which  he  claimed  to  be  due  him  imder  a 
contract  made  with  the  said  commisison. 
It  appeared  that,  by  an  act  of  the  general 
assembly,  the  commission  was  formed  and 
an  appropriation  made  to  cover  its  expendi- 
tures. Among  the  duties  delegated  to  it 
was  the  auditing  and  passing  upon  claims 
which  were  presented  for  allowance.  Plain- 
tifT  alleged  that  he  had  been  employed,  had 
performed  certain  services  at  an  agreed 
price,  but  that  his  claim  for  the  same  had 
l>een  disallowed.  Among  the  defenses  was 
that  the  action  was  a  suit  against  the  state, 

government,  could  not  be  garnished  for  such 
funds,  in  the  absence  of  fraud  on  his  part. 
In  Goyer  Co.  v.  Williamson,  —  Ark.  — , 
l."»4  S.  \V.  525,  it  was  held  that  a  levee 
hoard  of  a  county  was  an  agency  for  the 
government,  and  as  such  was  not  subject  to 
garnishment  at  law,  but  that  relief  might 
be  had  in  equity. 

i.  Suits  to  restrain  revocation  of  cor- 
p€)ration*s  license  to  do  business. 

An  action  by  a  foreign  insurance  com- 
pany against  a  state  insurance  commission- 
er or  superintendent,  to  restrain  him  from 
revoking  a  license  to  do  business,  is  not  a 
fruit  against  the  state.  North  British  &  M. 
Ins.  Co.  V.  Craig,  106  Tenn.  621,  62  S.  W. 
155,  infra,  V.;  Metropolitan  L.  Ins.  Co.  v. 
McNall,  81  Fed.  888. 

The  same  is  true  as  to  an  action  in  a 
Federal  court  by  a  foreign  telegraph  com- 
pany against  a  state  secretary  of  state,  lo 
restrain  him  from  proclaiming,  under  the 
authority  of  a  statute  violating  the  Fed- 
eral Constitution,  that  the  plaintiff  is  for- 
bidden under  the  penalty  prescribed  by  such 
law  to  continue  to  do  local  business  in  the 
state.  Ludwig  v.  Western  U.  Teleg.  Co. 
216  U.  S.  146,  54  L.  ed.  423,  30  Sup.  Ct 
Rep.  280. 

In  Mutual  L.  Ins.  Co.  v.  Boyle,  82  Fed. 
705,  it  was  held  that  a  suit  by  a  foreign 
Insurance  company  against  the  attorney 
grneral  and  superintendent  of  insurance,  to 
enjoin  them  from  interfering  with  the 
transaction  of  complainant's  business  in  the 
Htate,  and  to  procure  an  adjudication  that 
it  was  entitled  to  a  certificate  authorizing 
its  carrying  on  business  in  the  state,  was^ 
so  far  as  concerned  the  superintendent  of 
insurance,  not  a  suit  against  the  state,  and 
the  superintendent  was  enjoined  as  having 
no  discretion  under  the  circumstances 
(which  were  that  the  corporation  had  com- 
plied with  all  the  requirements  of  law), 
and  the  attorney  general  was  n'strained 
from  acting  other  than  as  regards  suits  quo 
warranto.  Appeal  dismissed  on  stipula- 
tion of  parties  at  cost  of  appellee,  32  C.  C. 
A.  604.  55  U.  S.  App.  763,  89  Fed.  1014. 
44  L.RA.(N.S.) 


and  hence  could  not  be  maintamed.  The 
court,  discussing  these  facts,  si>eaking 
through  Justice  Sherwin,  said:  "The  Louis- 
iana Purchase  Exposition  Commission  was 
a  creature  of  the  state,  created  for  the  spe- 
cific purpose  of  representing  the  state  and 
its  interests  at  the  exposition  bearing  its 
name.  All  expenses  incurred  by  it  in  the 
execution  of  its  delegated  powers  were 
payable  from  the  funds  of  the  state  set 
apart  by  legislative  authority  for  that  ex- 
press purpose.  The  commission  was  clearly 
but  an  agent  of  the  state  through  whom 
the  public  funds  were  to  be  disbursed,  and 
this  disbursement  was  authorized  by  law 
only  upon  the  exercise  of  the  discretion 
and  judgment  of  the  commission.  While 
the  state  is  not  named  as  a  party  in  the 


But  where  an  action  was  brought  to  re- 
strain state  officers  from  enforcing  an  act 
of  the  legislature  laying  a  tax  upon  an  in- 
surance company  incorporated  without  the 
United  States,  and  the  court  held  that  the 
only  effect  of  the  statute  would  be  to  omit 
giving  insurance  companies  certificates  to 
do  business,  it  was  held  that  this  was  a 
matter  over  which  the  court  had  no  con- 
trol, as  it  could  not  compel  the  state  of- 
ficers to  issue  certificates  to  the  insurance 
companies  to  do  business,  as  that  would  be 
an  action  against  the  state.  Manchester 
F.  Ins.  Co.  V.  Herriott,  91  Fed.  711. 

And  an  action  to  restrain  an  attorney 
general  from  bringing  proceedings  to  for- 
feit the  license  of  a  corporation  of  the  state 
by  reason  of  its  failure  to  pay  taxes  was 
held  to  be  a  suit  against  the  state,  in 
Morenci  Copper  Co.  v.  Freer,  127  Fed.  199. 

State  seeking  to  oust   Federal   courts. 

The  immunity  of  a  state  from  suit  is  not 
violated  by  entertaining  a  suit  in  a  Fed- 
eral circuit  court  brought  by  a  foreign  cor- 
poration to  restrain  the  secretary  of  a  state 
from  proceeding  to  revoke  the  company's 
license  and  right  to  do  local  business,  be- 
cause of  bringing  suit  in  the  Federal  court 
or  of  removing  suit  to  that  court.  Hern- 
don  v.  Chicago,  R.  I.  &  P.  R.  Co.  218  U.  S. 
135,  64  L.  ed.  970,  30  Sup.  Ct.  Rep.  633; 
Roach  V.  Atchison,  T.  &  S.  F.  R.  Co.  218 
U.  S.  159,  54  L.  ed.  978,  30  Sup.  Ct.  Rep. 
G39  (where  it  seems  the  ground  stated  was 
simply  a  removal  of  suits).  See  also,  to 
the  same  effect,  St.  Louis  <fe  S.  F.  R.  Co.  v. 
Cross,  171  Fed.  480;  Western  U.  Teleg.  Co. 
V.  Julian,  169  Fed.  160. 

But  in  State  ex  rel.  Drake  v.  Doyle,  40 
Wis.  175,  22  Am.  Rep.  692,  where  it  was 
sought  to  compel  the  secretary  of  state  to 
revoke  the  license  of  a  foreign  insurance 
company  on  the  ground  that  it  had  removed 
a  case  against  it  into  the  United  States 
court,  contrary  to  an  agreement  it  had 
made  in  accordance  with  the  statutes  of  the 
state  of  Wisconsin,  it  was  held  that  tlie 
court  had  a  right  to  grant  the  writ  as  the 
act  was  ministerial,  but,  it  appearing  that 
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action,  it  is  quite  clear  to  us  that  it  is  in 
fact  the  actual  party  in  interest.  If  the 
writ  prayed  for  were  to  be  issued,  it  would 
compel  the  defendant  to  make  a  draft  upon 
state  funds;  in  other  words,  the  effect 
thereof  would  be  to  compel  the  state  itself 
to  pay  the  plaintiff's  claim,  which  is  an  un- 
liquidated demand  for  which  no  specific  pro- 
vision has  been  made  from  state  funds.  It 
is  fundamental  that  a  state  cannot  be  sued 


in  its  own  courts  without  its  consent,  and  it 
is  a  further  rule  that  a  litigant  will  not 
be  permitted  to  evade  the  general  rule  by 
bringing  action  against  the  servants  or 
agents  of  the  state  to  enforce  satisfaction 
for  claims."  To  the  same  effect,  see  Board 
of  Public  Works  v.  Gannt,  76  Va.  466 ;  Gar- 
ner v.  Worth,  122  N.  C.  250,  29  S.  E.  364; 
Swann  v.  Buck,  40  Miss.  268;  People  ex 
rel.  McCauley  v.  Brooks,  16  Cal.  11;  Weston 


the  secretary  of  state  had  been  enjoined 
by  the  Federal  court  from  revoking  the  li- 
cense in  question,  it  was  held  that  this  pro- 
ceeding in  the  Federal  court  was  a  proceed- 
iii?  against  the  state,  and  of  no  effect  to 
bind  the  state,  and  was  therefore  of  no 
avail. 

Ic.  Suits  to  avoid  confiscatory  acts. 

Cases  of  this  nature  will  be  found  in  a 
number  of  subdivisions  of  the  note,  espe- 
cially supra,  d  and  e,  and  infra,  m. 

In  Wells  V.  Nickles,  104  U.  S.  444,  26  L. 
ed.  825,.  the  court,  in  referring  to  a  prior 
action  brought  against  ofiicers  of  the  Unit- 
ed States  government,  stated  that,  if  agents 
of  the  United  States  seized  as  its  property 
timber  claimed  by  an  individual,  a  suit  to 
prevent  such  agents  from  selling  it,  and  to 
determine  his  right  to  it,  was  proper,  espe- 
cially in  a  court  of  the  United  States,  and 
that  if  it  were  otherwise,  all  the  property 
held  by  the  citizens  of  the  country  would 
be  held  at  the  pleasure  of  anyone  bold 
enough  to  assert  that  it  was  government 
property,  and  that  he  was  a  government 
agent. 

I.  Suits  to  enjoin  the  bringing  of  tMCtions. 

1,  Cfenerally;  civU  actions. 

As  far  as  the  courts  of  the  United  States 
are  concerned,  suits  against  state  ofiicers 
to  restrain  them  from  bringing  actions  are 
in  general  not  considered  suits  against  the 
state,  and  the  recent  decisions  of  the  Su- 
preme Court  seem  to  have  opened  the  door 
wide  in  this  respect,  even  as  to  restraining 
the  bringing  of  criminal  actions. 

The  more  important  cases  on  this  branch 
of  the  subject  are  Re  Ayers,  infra,  and 
Fitts  V.  McGhee,  infra,  sub.  2,  on  the  re- 
strictive side  of  the  question,  and  on  the 
other  side  the  cases  (referred  to  more  fully 
under  the  succeeding  subdivision  2)  of 
Smyth  V.  Ames;  Prout  v.  Starr,  and  Ex 
parte  Young. 

Enjoining  pending  suits. 

The  reader  will  remember  that  it  was  pro- 
vided by  the  judiciary  act  of  1793,  sub- 
sequently amended  by  the  adoption  of  the 
last  clause,  that  *'the  writ  of  injunction 
shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in  anv 
court  of  a  state,  except  in  cases  where  sucn 
injunction  may  be  authorized  by  any  law 
relating  to  proceedings  in  bankruptcy." 
44  L.R.A.(N.8.) 


For  recent  enforcement  of  the  restric- 
tions of  this  statute,  see  Harkrader  v.  Wad- 
ley,  172  U.  S.  148,  43  L.  ed.  399,  19  Sup. 
Ct.  Rep.  119;  and  Fitts  v.  McGhee,  172 
U.  S.  616,  43  11,  ed.  535,  19  Sup.  Ct.  Rep. 
269. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Allen,  181 
Fed.  710,  a  suit  against  a  state  railroad 
commission  and  a  district  attorney,  to  pre- 
vent the  enforcement  of  a  rule  as  to  the 
routing  of  goods  as  far  as  interstate  com- 
merce was  concerned,  and  to  restrain  a  cer- 
tain pending  penalty  suit,  it  was  held  that 
the  action  was  not  one  against  the  state; 
but  the  court  declined  to  enjoin  the  pro- 
ceeding for  a  penalty,  and  said:  "The  pow- 
er of  a  Federal  court  to  enjoin  state  officers 
who  attempt  to  get  shelter  under  the  un- 
constitutional acta  of  a  state  legislature, 
to  invade  property  rights  of  a  citizen  by 
threatening  suits,  civil  or  criminal,  in  state 
courts,  must  not  be  confused  with  the  pro- 
visions of  §  720,  U.  S.  Rev.  Stat.,  U.  S. 
Comp.  Stat.  1901,  p.  581,  which  provides 
that,  'the  writ  of  injunction  shall  not  be 
granted  by  any  court  of  the  United  States 
to  stay  proceedings  in  any  court  of  a  state, 
except  in  cases  where  such  injunction  may 
be  authorized  by  any  law  relating  to  pro- 
ceedings in  bankruptcy.'  The  two  things 
are  entirely  separate  and  distinct.  .  .  . 
This  court,  under  these  decisions,  has  the 
unquestioned  right  to  declare  void,  as  be- 
ing unconstitutional,  rule  44,  and  the  sec- 
tion of  the  statute  under  which  the  de- 
fendants are  proceeding  to  enforce  that  rule, 
and  to  enjoin  the  institution  of  all  civil  or 
criminal  proceedings  in  a  state  court,  when 
that  rule  and  statute  are  applied  or  sought 
to  be  applied  to  interstate  commerce.  But 
it  has  no  power  to  disregard  §  720,  which 
prohibits  it  from  staying,  by  injunction, 
proceedings  already  pending  in  court  of  a 
state,  except  in  matters  relating  to  bank- 
ruptcy proceedings.  Unauthorized  and  un- 
warranted as  is  the  assertion  of  authority 
upon  the  part  of  the  state  railroad  com- 
mission in  instituting  the  suit  in  the  Wash- 
ington circuit  court  under  the  statute  and 
rule  referred  to,  nevertheless  the  Congress, 
which  has  the  undoubted  right,  saw  fit  by 
§  720  to  deny  a  United  States  court  of 
equity  the  right  to  interfere  with  it,  and  it 
is  the  duty  of  this  court  to  conform  to  the 
provisions  of  that  statute." 

It  has  been  held,  however,  that  a  "court 
of  visitation"  created  by  an  unconstitu- 
tional statute  was  not  a  "court"  within  the 
meaning  of  the  Federal  prohibition. 

Thus,  in  Western  U.  Teleg.  Co.  ▼.  Myatt, 
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T.  Dane,  51  Me  461;  Aplin  v.  Grand  Trav- 
erse Ck)unty,  73  Mich.  182,  16  Am.  St.  Rep. 
576,  41  N.  W.  223;  Cunningham  v.  Macon 
&  B,  R.  Co.  109  U.  8.  446,. 27  L.  ed.  992, 
3  Sup.  Ct.  Rep.  292,  609;  in  Re  Ayers,  123 
U.  S.  443,  489,  31  L.  ed.  216,  224,  8  Sup.  Ct. 
Rep.  164.    See  also  36  Cyc.  915. 

Hie  matter  in  suit  is  a  private  contract. 
There  is  no  law  making  a  specific,  definite 
appropriation  to  cover  it,  and  the  amount 


claimed  to  be  due  is  disputed,  and  this  ac- 
tion is  just  as  much  a  suit  against  the  state 
for  the  recovery  of  the  rent  due  under  the 
contract,  as  if  the  state  were  a  private 
party  against  whom  a  judgment  was  sought, 
on  which  execution  might  issue  to  be  levied 
on  property  to  cover  the  amount  thereof; 
for  the  result  of  the  judgment  sought  by 
plaintiffs  would  be  a  mandate  requiring  the 
defendants    to    approve   plaintiffs'    demand 


98  Fed.  335,  an  action  to  restrain  a  state 
solicitor,  whose  office  was  created  by  an  act 
creating  a  court  bi  visitation  to  pass  on 
rates  fixed  by  the  act,  from  continuing  pro- 
ceedings already  begun  before  such  court, 
to  enforce  the  rates,  is  not  a  suit  against 
the  state,  the  act  being  against  the  state 
Constitution,  and  the  solicitor  and  the  said 
court  not  being  general  officers  of  the  state, 
but  created  simply  by  the  act,  and  said 
court  was  not  a  court  within  the  Federal 
statute  prohibiting  the  enjoining  of  pro- 
ceedings pending  in  a  state  court. 

Enjoining  future  actions. 

As  heretofore  stated,  the  enjoining  of  the 
bringing  of  civil  actions  by  state  officers  is 
not  in  general  considered  a  suit  against 
the  state. 

So,  it  has  been  held  that  it  is  not  a  suit 
against  the  state  to  apply 

— to  enjoin  state  officers  from  bringing 
actions  for  the  enforcement  of  transporta- 
tion rates.  Reagan  v.  Farmers'  Loan  &  T. 
Co.  154  U.  S.  362,  38  L.  ed.  1014,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047; 
Reagan  v.  Mercantile  Trust  Co.  154  U.  S. 
413,  38  L.  ed.  1028,  4  Inters.  Com.  Rep.  575, 
14  Sup.  Ct.  Rep.  1060;  Reagan  v.  Mercan- 
tile Trust  Co.  164  U.  S.  418,  38  L.  ed.  1030, 
4  Inters.  Com.  Rep.  577,  14  Sup.  Ct.  Rep. 
1062;   Reagan  v.  Farmers'   Loan  &  T.  Co. 

154  U.  S.  420,  38  L.  ed.  1031,  4  Inters.  Com. 
Rep.  678,  14  Sup.  Ct.  Rep.  1062;  Smyth  v. 
Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418;   Southern  R.  Co.  v.  McNeill, 

155  Fed.  756,  distinguishing  Fitts  v.  Mc- 
Ghee,  172  U.  S.  516,  43  L.  ed.  535,  19  Sup. 
Ct.  Rep.  269;  St.  Louis  &  S.  F.  R.  Co.  v. 
Hadley,  161  Fed.  419; 

— ^to  enjoin  prosecuting  attorneys  from 
bringing  actions,  under  the  authority  of  a 
state  statute  which  violates  the  Federal  Con- 
stitution, to  recover  penalties  fixed  by  that 
statute  for  violations  of  its  provisions. 
Western  U.  Teleg.  Co.  v.  Andrews,  216  U. 
S.  165,  54  L.  ed.  430,  30  Sup.  Ct.  Rep.  286, 
reversing  154  Fed.  95; 

— to  restrain  a  prosecuting  attorney  from 
enforcing  a  state  statute  requiring  the 
stoppage  of  interstate  passenger  trains  at 
junction  points,  and  to  restrain  the  secre- 
tary of  state  from  proceeding,  under  the 
authority  of  another  state  statute,  to  re- 
voke the  company's  license  and  right  to  do 
local  business,  because  of  bringing  suit  in 
a  Federal  court.  Herndon  v.  Chicago,  R.  I. 
&  P.  R.  Co.  218  U.  S.  136,  54  L.  ed.  970,  30 
Sup.  Ct.  Rep.  633; 
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— to  restrain  the  state  board  of  agricul- 
ture from  beginning  any  civil  proceedings 
for  the  collection  of  penalties  under  an  ille- 
gal statute.  Louisiana  v.  Lagarde,  60  Fed. 
186; 

— to  restrain  the  governor  and  other  offi- 
cers from  bringing  suits  to  cloud  the  title 
to  land  claimed  by  the  plaintiff.  Cobb  v. 
Clough,  83  Fed.  604; 

— to  restrain  a  state  gas  commission  and 
the  attorney  general  from  enforcing  an  or- 
der of  the  commission  fixing  rates  claimed 
to  be  against  the  14th  Amendment  to  the 
United  States  Constitution, — no  criminal 
proceeding  being  sought  to  be  enjoined. 
Haverhill  Gaslight  Co.  ▼.  Barker,  109  Fed. 
694; 

— to  restrain  a  city  and  the  attorney 
general,  etc.,  from  enforcing  acts  of  the 
legislature  fixing  the  price  of  gas  in  the 
city,  and  claimed  to  be  against  the  14th 
amendment,  where  the  actions  enjoined 
would  have  been  civil  actions.  Consolidat- 
ed Gas  Co.  V.  New  York,  157  Fed.  849,  re- 
versed on  other  grounds  in  212  U.  S.  19, 
53  L.  ed.  382,  29  Sup.  Ct.  Rep.  192,  15  Ann. 
Cas.  1034. 

In  Ex  parte  Young,  209  U.  S.  123,  62  L. 
ed.  714,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct. 
Rep.  441,  14  Ann.  Cas.  764  (see  also  infra, 
subd.  2),  where  the  attorney  general  of  a 
state  had  been  enjoined  from  enforcing  a 
state  statute  respecting  carrier  rates  by 
proceedings  civil  or  criminal,  it  was  held 
that  the  fact  that  the  attorney  general  of 
a  state  must,  to  enforce  a  state  statute,  re- 
sort to  mandamus,  in  which  proceeding  he 
ordinarily  represents  the  state  in  its  gov- 
ernmental capacity,  does  not  prevent  a  Fed- 
eral court  from  enjoining  him  from  so  do- 
ing where  the  statute  violates  the  Federal 
Constitution,  since,  ib  such  case,  his  act  in 
attempting,  in  the  name  of  the  state,  to  en- 
force a  void  enactment  is  merely  illegal,  be- 
cause in  conflict  with  the  superior  authori- 
ty of  the  Federal  Constitution,  and  he  is 
stripped  of  his  official  character,  and  the 
prohibition  against  his  proceeding  does  not 
therefore,  affect  the  state  in  its  governmen- 
tal capacity. 

Where,  under  a  void  statute  of  the  state, 
it  was  provided  that  the  county  attorney 
might  bring  an  action  in  the  name  of  the 
state  to  abate  or  enjoin  certain  things,  the 
county  attorney  was  held  properly  enjoined 
from  bringing  contempt  proceedings  for  vio- 
lation of  such  an  injunction,  as  such  an 
action  against  the  county  attorney  could 
not  be  considered  as  an  action  against  the 
'  state,  which  90t|}4  Qot  be  considered  ^  hl^v- 
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and  iflsue  a  warrant  for  its  payment,  which 
in  turn  would  be  presented  to  the  treasurer 
of  the  state,  on  which  the  money  to  cover 
the  amount  thereof  would  be  paid. 

As  the  state  has  not  given  its  consent  to 
being  thus  sued,  but,  on  the  contrary,  vigor- 
ously objects,  it  therefore  follows  that  the 


judgment  of  the  trial  court  must  be  re- 
versed, and  the  case  dismissed^  which  is 
accordingly   done. 

Turner,  Ch.  J.,  and  Hayes,  WilllamB, 
and  Kane,  JJ.,  concur. 


ing  any  part  in  an  illegal  proceeding. 
Tuchman  v.  Welch,  42  Fed.  548, 

In  Minneapolis  Brewing  Co.  v.  McGilli- 
vray,  104  Fed.  258,  it  was  held  that  an  ac- 
tion against  county  officers  to  restrain 
them  from  carrying  out  provisions  of  an 
unconstitutional  liquor  license  statute  was 
not  a  suit  against  the  state,  but  the  court 
declined  'to  enjoin  the  prosecution  of  crim- 
inal proceedings,  which  it  was  claimed, 
were  threatened,  as  this,  it  held,  was  not 
within  the  power  of  the  court  of  equity. 

In  Fry  V.  Britton,  2  Heisk.  606,  it  was 
held  thai  a  bill  against  the  sheriff  and  dis- 
trict attorney,  enjoining  them  from  col- 
lecting a  judgment  against  a  tax  collector 
and  his  sureties,  does  not  make  the  state 
a  party,  and  it  is  not  affected  by  the  judg- 
ment. 

There  are  a  few  cases,  however,  in  which 
suits  enjoining  civil  actions  by  state  of- 
ficers .  have  been  held  to  be  suits  against 
the  state 

In  Re  Ayers,  123  U.  S.  443,  31  L.  ed.  216, 
8  Sup.  Ct.  Rep.  164,  it  was  held  that  a 
suit  by  aliens  against  the  auditor,  attorney 
general,  and  local  state  attorneys,  and  oth- 
ers, to  enjoin  them  from  actions  in  the 
name  of  the  state  for  taxes,  against  those 
who  had  tendered  coupons  in  payment  of 
taxes,  was  a  suit  against  the  state,  as  it 
was  virtually  compelling  the  state  to  carry 
out  its  contract  as  to  the  coupons. 

In  Morenci  Copper  Co.  v.  Freer,  127  Fed. 
199,  it  was  held  that  an  action  against  an 
attorney  general  of  a  state  to  restrain  him 
from  bringing  proceedings  to  forfeit  the  li- 
cense of  a  corporation  of  the  state,  by  rea- 
son of  its  failure  to  pay  taxes,  was  a  suit 
against  the  state. 

In  McWhorter  v.  Pensacola  &  A.  R.  Co. 
24  Fla.  417,  2  L.R.A.  504,  12  Am.  St.  Rep. 
220,  5  So.  129,  an  action  against  the  rail- 
road commissioners  of  the  state  to  enjoin 
them  from  promulgating  the  rates  hereto- 
fore prescribed  by  them,  and  from  institut- 
ing suits  in  the  name  of  the  state  for  pen- 
alties for  charging  excessive  rates,  and 
from  prosecuting  suits  of  that  kind  already 
begun,  was  held  to  be  a  suit  against  the 
state,  so  far  as  concerns  the  restraint 
against  suits.  The  court  said:  "It  appears, 
so  far  as  we  can  find  in  the  reported  cases, 
that  the  rule  which  forbids  a  suit  against 
officers,  because  in  effect  a  suit  against  the 
state,  applies  only  where  the  interest  of  the 
state  is  through  some  contract  or  some 
property  right  of  hers,  or  where  her  inter- 
est is  in  a  suit  brought  or  threatened  by 
hor  officers  in  her  own  name  to  enforce 
some  alleged  claim  of  hers.  And  it  is  im- 
portant to  observe  the  character  of  the  in- 
terest. It  is  not  enough  that  the  state 
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should  have  a  mere  interest  in  the  vindi- 
cation of  her  laws,  or  in  their  enforcement 
as  affecting  the  public  at  large,  or  as  they 
affect  the  rights  of  individuals  or  corpora- 
tions, but  it  must  be  an  interest  of  value 
to  herself  as  a  distinct  entity, — of  value  in 
a  material  sense.  She  has  an  interest  in 
the  success  of  the  policy  of  her  laws,  and 
in  the  just  administration  and  execution 
of  those  laws;  yet,  it  is  not  an  interest  on 
which  she  can  be  said  to  be  a  party  af- 
fected by  any  private  suit  arising  under 
them,  when  it  is  not  another  and  more  di- 
rect interest  inhering  in  some  separate 
right  or  claim  of  right  of  her  own.** 

In  Texas  the  cases  are  contradictory.  In 
Producers  Oil  Co.  v.  Stephens,  44  Tex.  Civ. 
App.  327,  99  S.  W.  157,  it  was  held  that  an 
action  by  a  corporation  against  certain  of- 
ficers to  restrain  them  from  enforcing  a 
certain  tax  state  claimed  to  be  unconstitu- 
tional was  a  suit  against  the  state,  but  the 
court  held  that  this  ruling  was  not  neces- 
sary to  the  decision. 

In  Stephens  v.  Texas  &  P.  R.  Co.  100 
Tex.  177,  97  S.  W.  309,  it  was  held  that  an 
action  to  restrain  state  officers  from  as- 
sessing and  collecting  taxes  and  penalties 
against  the  complainant,  under  a  statute 
claimed  to  be  unconstitutional,  was  a  suit 
against  the  state,  and  therefore  that  an  in- 
junction would  not  lie.  The  court  said: 
"The  right  arm  of  the  state  is  manacled 
by  this  writ  of  injunction,  and  yet  it  is 
said  that  tjie  body  is  not  a  party  to  the 
proceeding." 

But  in  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Davidson,  —  Tex.  Civ.  App.  — ,  93  S.  W. 
436,  it  was  held  that  an  action  against  the 
attorney  general  and  other  state  officers, 
to  enjoin  them  for  assessing  or  enforcing 
a  tax  against  the  petitioning  railroad  cor- 
poration, imposed  by  a  statute  claimed  to 
be  unconstitutional,  which  provided  for  pen- 
alties for  nonpayment,  was  not  a  suit 
against  the  state. 

2.  Criminal  actions. 

The  reader  of  the  Federal  carrier  rate 
cases  will  find  it  often  difficult  to  tell 
whether  the  actions  threatened  by  the  state 
officers  were  civil  or  criminal,  and  thus  it 
is  often  doubtful  whether  the  case  is  au- 
thority or  not  for  restraining  threatened 
criminal  actions.  But  the  result  of  the 
more  recent  cases  in  the  Supreme  Court 
probably  makes  this  immaterial.  The 
Smyth  and  Prout  Cases,  infra,  now  followed 
by  the  Young  Case,  infra,  would  seem  to 
show  that  it  is  the  present  doctrine  of  that 
court  timt  a  suit  to  restrain  a  state  of- 
ficer from  bringing  a  criminal  action  is  not 
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a  suit  against  the  state,  and  that  the  Fitts 
Case,  infra,  if  not  overruled,  is  to  be  strict- 
ly limited. 

In  Smyth  v.  Ames,  169  U,  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418,  it  was  held  that 
a  suit  to  enjoin  the  state  board  of  trans- 
portation, of  which  the  attorney  general 
was  a  member,  from,  among  other  things,  in- 
stituting any  proceedings  civil  or  criminal 
on  account  of  any  action  or  omission  com- 
manded or  forbidden  by  a  statute  as  to  rail- 
road rates  claimed  to  be  unconstitutional, 
was  not  a  suit  against  the  state.  The  part 
of  the  case  enjoining  criminal  proceedings 
is  not  prominent,  but  the  case  seems  to  be 
considered  as  authority  for  a  broad  stand 
on  the  question. 

The  same  doctrine  was  held,  though  not 
without-  some  obscurity  of  language,  in 
Prout  V.  Starr,  188  U.  S.  537,  47  L.  ed.  684, 
23  Sup.  Ct.  Rep,  398,  where  a  decree  was 
made  enjoining  a  railroad  and  the  board  of 
transportation  of  the  state  of  Nebraska, 
from  carrying  out  and  obeying  the  statute 
of  the  state  as  to  maximum  railroad  rates, 
and  also  enjoining  the  attorney  general  of 
the  state  from  enforcing  the  provisions  of 
the  state  statute  by  way  of  injunction  or 
other  process  or  civil  action  or  indictment 
against  the  railroad,  it  was  held  that  this 
was  not  a  suit  against  the  state  within  the 
11th  Amendment,  the  claim  being  made 
that  the  statute  was  unconstitutional.  The 
court  said:  "It  is  true  that  the  defendant 
was  included  in  the  bill  as  the  attorney  gen- 
eral of  the  state,  but  that  was  because  he 
was  one  of  the  board  of  transportation, 
which  was  directed  to  enforce  the  provi- 
sions of  the  act.  The  bill  did  not  seek  to 
interfere  with  the  acts  of  the  attorney  gen- 
eral in  prosecuting  offenders  against  the 
valid  criminal  laws  of  the  state,  but  its  ob- 
ject was  to  prevent  him  from  collecting 
penalties  that  had  accrued  under  the  pro- 
visions of  a  statute  judicially  determined 
to  be  void.  The  injunction  must  be  so 
read  and  understood.*' 

But  in  Fitts  v.  McGhee,  172  U.   S.  616, 

43  L.  ed.  635,  19  Sup.  Ct.  Rep.  269,  where  a 
statute  fixed  the  maximum  rates  of  tolls 
which  should  be  charged  on  a  certain  bridge 
owned  by  a  certain  company,  and  the  crim- 
inal laws  of  the  state  provided  for  the  pun- 
i:«hment  of  an  agent  or  servant  of  any  such 
company  who  took  or  demanded  greater  toll 
than  was  authorized,  it  was  held  that  a 
suit  to  enjoin  the  attorney  general  and  the 
state  local  solicitor  from  instituting  any 
indictment  or  criminal  proceeding  against 
anyone  for  violating  the  provisions  of  the 
first  mentioned  statute,  claimed  to  be  un- 
constitutional, was  a  suit  against  the  state, 
the  officers  mentioned  not  having  any  spe- 
cial relation  to  the  particular  statute  alleged 
to  be  unconstitutional,  and  not  being  ex- 
pressly directed  to  see  to  its  enforcement. 
The  court  said:  "There  is  no  escape  from 
the  conclusion  that,  although  the  state  of 
Alabama  was  dismissed  as  a  parly  defend- 
ant, this  suit  against  its  officers  is  really 
one  against  the  state.  As  a  state  can  act 
only   by    its   officers,   ao   order   restraining 
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those  officers  from  taking  any  steps,  by 
means  of  judicial  proceedings,  in  execution 
of  the  statute  of  February  9th,  1895,  is  one 
which  restrains  the  state  itself,  and  the 
suit  is  consequently  as  much  against  the 
state  as  if  the  state  were  named  as  a  party 
defendant  on  the  record.  If  the  individual 
defendants  held  possession  or  were  about  to 
take  possession  of,  or  to  commit  any  tres- 
pass upon,  any  property  belonging  to  or 
under  the  control  of  the  plaintiffs,  in  vio- 
lation of  the  latter's  constitutional  rights, 
they  could  not  resist  the  judicial  determi- 
nation, in  a  suit  against  them,  of  the  ques- 
tion of  the  right  to  such  possession,  by 
simply  asserting  that  they  held  or  were  en- 
titled to  hold  the  property  in  their  capaci- 
ty as  officers  of  the  state.  In  the  case  sup- 
posed they  would  be  compelled  to  make 
good  the  state's  claim  to  the  property,  and 
could  not  shield  themselves  against  suit  be- 
cause of  their  official  character.  .  .  . 
There  is  a  wide  difiference  between  a  suit 
against  individuals  holding  official  posi- 
tions under  a  state,  to  prevent  them,  under 
the  sanction  of  an  unconstitutional  statute, 
from  committing  by  some  positive  act  a 
wrong  or  trespass,  and  a  suit  against  of- 
ficers of  a  state  merely  to  test  the  constitu- 
tionality of  a  state  statute,  in  the  enforce- 
ment of  which  those  officers  will  act  only 
by  formal  judicial  proceedings  in  the  courts 
of  the  state.  In  the  present  case,  as  we 
have  said,  neither  of  the  state  officers 
named  held  any  special  relation  to  the  par- 
ticular statute  alleged  to  be  unconstitution- 
al. They  were  not  expressly  directed  to 
see  to  its  enforcement."  This  case  was  fol- 
lowed in  Hutchinson  v.  Smith,  140  Fed. 
982. 

In  Ex  parte  Young,  209  U.  S.  123,  52  L. 
ed.  714,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct. 
Rep.  441,  14  Ann.  Cas.  764,  it  was  held  that 
a  suit  against  the  attorney  general  of  a  state 
to  enjoin  him  from  enforcing,  by  either 
civil  or  criminal  proceedings,  the  provi- 
sions of  a  statute  claimed  to  be  unconstitu- 
tional, prescribing  transportation  corpora- 
tion rates,  was  not  a  suit  against  the  state, 
the  attorney  general's  duty,  under  the  gen- 
eral state  law,  being  to  cause  proceedings 
to  be  instituted  against  any  corporation 
whenever  it  shall  have  offended  against  the 
laws  of  the  state.  The  court  said:  "It  is 
further  objected  (and  the  objection  really 
forms  part  of  the  contention  that  the  state 
cannot  be  sued)  that  a  court  of  equity 
has  no  jurisdiction  to  enjoin  criminal  pro- 
ceedings by  indictment  or  otherwise,  under 
the  state  law.  This,  as  a  general  rule,  is 
true.  But  there  are  exceptions.  When 
such  indictment  or  proceeding  is  brought  to 
enforce  an  alleged  unconstitutional  statute, 
which  is  the  subject-matter  of  inquiry  in  a 
suit  already  pending  in  a  Federal  court, 
the  latter  court,  having  first  obtained  juris- 
diction over  the  subject-matter,  has  the 
right,  in  both  civil  and  criminal  cases,  to 
hold  and  maintain  such  jurisdiction,  to  the 
exclusion  of  all  other  courts,  until  its  duty 
is  fully  performed.  Prout  v.  Starr,  188  U. 
S.  637,  47  U  ed.  684,  23  Sup.  Ct.  Rep.  399, 
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But  the  Federal  court  cannot,  of  course,  I 
interfere  in  a  case  where  the  proceedings  ; 
were  already  pending  in  a  state  court. 
Taylor  v.  Taintor,  16  Wall,  366,  21  L.  ed. 
287;  Harkrader  v.  Wadley,  172  U.  S.  148, 
43  L.  ed.  399,  19  Sup.  Ct.  Rep.  119."*  The 
court  discusses  Fitts  v.  McGhee,  and  says: 
"In  making  an  officer  of  the  state  a  party 
defendant  in  a  suit  to  enjoin  the  enforce- 
ment of  an  act  alleged  to  be  unconstitution- 
al, it  is  plain  that  such  officer  must  have 
some  connection  with  the  enforcement  of 
the  act,  or  else  it  is  merely  making  him  a 
party  as  a  representative  of  the  state,  and 
thereby  attempting  to  make  the  state  a 
party.  It  has  not,  however,  been  held  that 
it  was  necessary  that  such  duty  should  be 
declared  in  the  same  act  which  is  to  be  en- 
forced. .  .  .  The  fact  that  the  state  of- 
ficer, by  virtue  of  his  office,  has  some  con- 
nection with  the  enforcement  of  the  act,  is 
the  important  and  material  fact,  and 
whether  it  arises  out  of  the  general  law,  or 
is  specially  created  by  the  act  itself,  is  not 
material  so  long  as  it  exists."  This  case 
would  appear  to  leave  the  door  wide  open 
to  the  Federal  suppression  of  criminal  pros- 
ecutions, for  it  would  seem  a  difficult  task 
to  determine  in  each  case  whether  the  at- 
torney general  stood  near  enough  or  not  to 
a  penal  statute  to  make  interference  with 
him  an  interference  with  the  state's  admin- 
istration of  its  criminal  law. 

So,  it  has  been  held  that  a  suit  against 
a  railroad  commission,  the  attorney  gen- 
eral, and  other  state  officers,  to  enjoin  the 
enforcement  of  rate  statutes  claimed  to  be 
unconstitutional,  including  criminal  pro- 
ceedings, was  not  a  suit  against  the  state. 
Seaboard  Air  Line  R.  Co.  v.  Railroad  Com- 
mission, 155  Fed.  792,  citing  Prout  v. 
Starr,  supra,  and  other  cases;  Louisville  & 
N.  R.  Co.  V.  Railroad  Commission,  157  Fed. 
944,  citing  Prout  v.  Starr,  supra,  and  dis- 
tinguishing Fitts  V.  McGhee.  See  also 
South  &  North  Ala.  R.  Co.  v.  Railroad  Com- 
mission, 171  Fed.  225;  Central  R.  Co.  v. 
Railroad  Commission,  161  Fed.  925,  citing 
Prout  V.  Starr  and  other  cases,  and  con- 
sidering Fitts  V.  McGhee,  supra,  as  a  spe- 
cially limited  case,  reversed  on  other 
grounds  in  95  C.  C.  A.  117,  170  Fed.  225, 
but  the  jurisdiction  was  reasserted  in  171 
Fed.  694. 

The  same  has  been  held  as  to  a  suit 
against  the  attorney  general  and  county  at- 
torney (Coal  &  Coke  R.  Co.  v.  Conley,  67 
W.  Va.  129,  67  S.  E.  613) ;  and  as  to  a  suit 
against  a  district  attorney  concerning  a 
statute  fixing  a  street  railway  rate  (Cen- 
tral Trust  Co.  V.  Citizens'  Street  R.  Co.  82 
Fed.  1,  appeal  dismissed  27  C.  C.  A.  580, 
63  U.  S.  App.  658,  83  Fed.  529,  see  also 
same  case  on  motion  80  Fed.  218. 

So,  a  suit  to  enjoin  the  railroad  com- 
mission from  enforcing  an  order  requiring 
all  the  trains  of  the  complainant  to  stop  at 
a  certain  station,  and  to  enjoin  the  at- 
torney general  and  the  commission  from 
taking  any  steps  to  execute  the  order  by  a 
civil  suit  or  criminal  proceodinps,  is  not 
a  suit  against  the  state.  Louisville  &  H.  R. 
a  L*R^.(N.S.) 


Co.  V.  Railroad  Commission,   191  Fed.   75, 
citing  £x  parte  Young,  supra. 

In  M.  Schandler  Bottling  Co.  v.  Welch, 
42  Fed.  561,  it  was  held  that  a  suit  to  en- 
join a  county  attorney  from  criminal  pros- 
ecutions under  an  unconstitutional  state 
law  was  not  a  suit  against  the  state. 

It  may  be  noted  that  in  Louisiana  State 
Lottery  Co.  v.  Fitzpatrick,  3  Woods,  222, 
Fed.  Cas.  No.  8,541,  where  a  statute  abol- 
ished the  lottery  company,  and  provided  for 
the  prosecution  criminally  of  those  dis- 
obeying the  statute,  and  the  company 
brought  the  action  against  state  officers, 
etc.,  concerned  in  enforcing  the  law,  to  en- 
join them  from  prosecutions,  and  to  declare 
the  statute  to  be  against  the  United  States 
Constitution,  it  was  held  that  an  injunc- 
tion would  be  granted. 

In  Davis  &  F.  Mfg.  Co.  v.  Los  Angeles, 
189  U.  S.  207,  47  L.  ed.  778,  23  Sup.  Ct 
Rep.  498,  the  court  said,  though  denying 
relief  against  a  city  and  its  officer  on  other 
grounds:  "It  would  seem  that,  if  there 
were  jurisdiction  in  a  court  of  equity  to 
enjoin  the  invasion  of  property  rights 
through  the  instrumentality  of  an  uncon- 
stitutional law,  that  jurisdiction  would  not 
be  ousted  by  the  fact  that  the  state  had 
chosen  to  assert  its  powers  to  enforce  such 
law  by  indictment  or  other  criminal  pro- 
ceeding." The  court  here  cites  Springhead 
Spinning  Co.  v.  Riley,  L.  R.  6  Eq.  658,  37 
L.  J.  Ch.  N.  S.  889,  19  L.  T.  N.  S.  64,  16 
Week.  Rep.  1138,  but  the  relevance  of  that 
case  in  this  connection  does  not  seem  very 
clear. 

On  the  other  hand,  some  of  the  cases 
hold  that  a  suit  to  enjoin  criminal  pro- 
ceedings is  a  suit  against  the  state. 

Thus,  in  Union  Trust  Co.  v.  Stearns,  119 
Fed.  790,  it  was  held  that  a  suit  to  re- 
strain the  attorney  general  and  his  assist- 
ants from  prosecuting  a  certain  corpora- 
tion under  a  penal  statute  of  the  state  reg- 
ulating the  nours  of  labor  was  a  suit 
against  the  state. 

In  Logan  v.  Postal  Teleg.  &  Cable  Co. 
157  Fed.  670,  an  action  by  a  merchant  to 
enjoin  a  telegraph  company  and  the  attor- 
ney general  of  a  state  from  enforcing  stat- 
utes of  the  state  which  prohibited  the  send- 
ing of  certain  telegrams  ordered  by  the 
merchant  was  held  to  be  a  suit  against  the 
state,  for  the  reasons  stated  in  Western  U. 
Teleg.  Co.  v.  Andrews,  154  Fed.  95,  and 
also  because  violations  of  the  act  involved 
in  the  action  were  made  criminal  offenses 
cognizable  only  in  the  criminal  courts  of 
the  state,  and  a  court  of  equity,  with  but 
few  exceptions,  had  no  power  to  restrain 
criminal  proceedings.  But  note  that  the 
Andrews  Case  was  reversed  in  216  U.  S. 
165,  54  L.  ed.  430,  30  Sup.  Ct.  Rep.  286. 
See  preceding  subdivision. 

In  State  v.  Southern  R.  Co.  145  N.  C. 
495,  13  L.R.A.(N.S.)  966,  59  S.  E.  670,  it 
was  held  that  an  injunction  issued  by  a 
Federal  court  a^rainst  the  enforcement  of  a 
state  penal  statute  as  to  transportation 
rates,  which  is  alleged  to  violate  rights  se- 
cured   by    the   Federal    Constitution,   in  a 
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suit  against  the  state  railroad  commission- 
ers and  the  state  attorney  general  and  as- 
sistant attorney  general,  is  no  obstacle  to 
the  enforcement  of  the  statute  by  the  state 
courts  against  one  in  whose  favor  the  in- 
junction was  issued,  as  the  injunction  suit 
was  in  effect  one  against  the  state. 

In  Littleton  v.  Burgess,  14  Wvo.  173,  2 
L.RJl.(N.S.)  631,  82  Pac.  864,  the  court, 
in  refusing  to  enjoin  the  prosecuting  coun- 
ty attorney  from  proceeding  to  prosecute 
the  petitioner  for  gambling,  said:  "Crimi- 
nal prosecutions  are  conducted  in  Wyoming 
in  the  name  of  the  state.  The  prosecuting 
officer  is  a  mere  agent  of  the  state,  which  is 
the  real  plaintiff  in  every  criminal  proceed- 
ing. We  have  therefore  in  this  case  the 
strange  anomaly  of  a  court  of  equity  being 
asked  to  issue  an  order  of  injunction  to  re- 
strain the  state  from  exercising  one  of  its 
highest  prerogatives  in  the  maintenance  of 
government.  Courts  of  equity  possess  no 
such  power." 

Tn  Arbuckle  v.  Blackburn,  65  L.  R.  A. 
864,  61  C.  C.  A.  122,  113  Fed.  616,  affirmed 
in  191  U.  S.  405,  48  L.  cd.  239,  24  Sup.  Ct. 
Rep.  148,  where  the  statute  was  valid,  it 
was  held  that  a  Federal  court  has  no  juris- 
diction of  a  suit  to  enjoin  a  state  food  com- 
missioner from  proceeding  to  enforce  a  pure 
food  statute  of  the  state  by  criminal  pros- 
ecutions, as  he  is  required  to  do  by  the  stat- 
ute, on  the  ground  that  he  has  erroneously 
construed  the  statute  to  include  matters 
not  within  it. 

In  Texas,  as  already  stated,  the  cases  are 
contradictory.     See  supra,  III.  1,  1. 

m.  Suits  for  relief  against  unconstitu^ 

tional  law. 

As  the  reader  will  have  seen,  suits  for 
relief  against  statutes  claimed  to  be  uncon- 
stitutional have  been  often  held  not  suits 
af^ainst  the  state.  Third  Nat.  Bank  v.  My- 
lin,  76  Fed.  385  (restraint  of  collection  of 
tax)  ;  Union  P.  R.  Co.  v.  Alexander,  113 
Fed.  347,  appeal  dismissed  in  62  C.  C.  A. 
080,  115  Fed.  1017  (restraining  transmit- 
ting tax  valuations  to  clerks)  ;  Ware 
Shoals  Mfg.  Co.  v.  Jones,  78  S.  C.  211,  58 
8.  E.  811  (restraining  assessment) ;  Davis 
V.  Gray,  16  Wall.  203,  21  L.  ed.  447  (re- 
straining the  execution  of  patents  to 
lands);  Pennoyer  v.  McConnaughy,  140  U. 
S.  1,  35  L.  ed.  363,  11  «up.  Ct.  Rep.  699 
( restraining  the  sale  of  lands ) ;  Cobb  v. 
Clough,  83  Fed.  604  (to  same  effect)  ;  Mc- 
Neill v.  Southern  R.  Co.  202  U.  S.  543,  50 
L.  ed.  1142,  26  Sup.  Ct,  Rep.  722  (restrain- 
ing interference  with  property  and  inter- 
state business  of  a  railway) ;  Board  of  Li- 
quidation V.  McComb,  92  U.  S.  531,  23  L.  ed. 
623  (restraining  issue  of  bonds)  ;  Minneap- 
olis Brewing  Co.  v.  McGillivray,  104  Fed. 
258  (restraining  carrying  out  the  provi- 
sions of  a  liquor  licoiise  statute)  ;  Scott  v. 
Donald,  165  U.  S.  107,  41  L.  cd.  64S,  17 
Sup.  Ct.  Rep.  262  (restraining  executive  of- 
ficers of  a  state  from  continued  and  repeat- 
ed acts  of  trespass   in  seizing  and  confis- 


property  of  the  complainant) ;  Scott  v. 
Donald,  166  U.  S.  58,  41  L.  ed.  632,  17  Sup. 
Ct.  Rep.  205  (an  action  for  damages 
against  state  officials  for  seizing  and  carry- 
ing away  plaintiff^s  wines  and  liquors)  ; 
Bonnett  v.  Vallier,  136  Wis.  193,  17  L.R.A. 
(N.S.)  486,  128  Am.  St.  Rep.  1061,  116  N. 
W.  885  (enjoining  a  building  inspector 
from  interfering  with  construction)  ;  Burke 
v.  Snively,  208  111.  328,  70  N.  E.  327  (en- 
joining the  drawing  or  payment  of  a  war- 
rant in  pursuance  of  an  appropriation  made 
in  such  a  statute).  See  also  Dodge  v. 
Woolsey,  18  How.  331,  15  L.  ed.  401  (en- 
joining tax  collector, — the  question  not  di- 
rectly discussed). 

So,  it  has  been  held  not  a  suit  against 
the  state  to  apply  to  restrain  officers  from 
enforcing  transportation  rates  under  a  stat- 
ute claimed  to  be  unconstitutional.  Chica- 
go, St.  P.  M.  &  O.  R.  Co.  V.  Becker,  35 
Inters.  Com.  Rep.  325,  35  Fed.  866;  Chica- 
go, St.  P.  M.  &&  O.  R.  Co.  V.  Becker,  36 
Fed.  883;  Clyde  v.  Richmond  &  D.  R.  Co. 
57  Fed.  436;  Perkins  v.  Northern  P.  R.  Co. 
155  Fed.  445;  Southern  R.  Co.  v.  McNeill, 
155  Fed.  756;  Seaboard  Air  Line  Co.  v. 
Railroad  Commission,  155  Fed.  792;  St. 
Louis  &  S.  F.  R.  Co.  v.  Hadley,  161  Fed. 
419;  Central  R.  Co.  v.  Railroad  Commis- 
sion, 161  Fed.  925;  McNeill  v.  Southern  R. 
Co.  202  U.  S.  543,  50  L.  ed.  1142,  26  Sup. 
Ct.  Rep.  722. 

So  as  to  telegraph  rates  (Western  TJ. 
Teleg.  Co.  v.  Myatt,  98  Fed.  335),  and  as 
to  gas  rates  (Consolidated  Gas  Co.  v.  New 
York,  157  Fed.  849,  reversed  on  other 
grounds  in  212  U.  S.  19,  53  L.  ed.  382,  29 
Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034;  so  a 
suit  to  restrain  a  board  of  agriculture  from 
carrying  out  the  provisions  of  an  illegal 
statute  (Tjouisiana  v.  Lagarde,  60  Fed. 
186)  ;  80  a  suit  to  restrain  the  prevention 
of  the  export  of  natural  gas  under  such  a 
statute  (Kansas  Natural  Gas  Co.  v.  Has- 
kell, 172  Fed.  545;  Haskell  v.  Cowham,  109 
C.  C.  A.  235,  187  Fed.  403)  ;  so  a  suit  re- 
straining the  enforcement  of  such  a  stat- 
ute as  to  places  for  the  weighing  of  grain, 
etc.  (Merchants'  Exch.  v.  Knott,  212  Mo. 
616,  111  S.  W.  5C5).  See  also  as  to  the 
Virginia  coupon  cases,  McGahey  v.  Virgin- 
ia, 135  U.  S.  662,  34  L.  ed.  304,  10  Sup.  Ct. 
Rep.  972,  supra.  III.  e,  3,  and  cases  cited 
supra.  III.  e,  4. 

The  same  has  been  held  as  to  suits  en- 
joining officers  from  bringing  actions  for 
penalties  under  such  a  statute  (Western  U. 
Teleg.  Co.  v.  Andrews,  216  U.  S.  165,  54  L. 
ed.  430,  30  Sup.  Ct.  Rep.  286,  reversing  154 
Fed.  95);  so  as  to  suits  enjoining  officers 
from  bringing  criminal  proceedings  under 
such  a  statute  (Central  Trust  Co.  v.  Citi- 
zens' Street  R.  Co.  82  Fed.  1 ;  Louisville  & 
N.  R.  Co.  V.  Railroad  Commission,  157  Fed. 
944;  Coal  &  Coke  R.  Co.  v.  Conley,  67  W. 
Va.  129,  67  S.  E.  613;  M.  Schandler  Bot- 
tling Co.  V.  Welch,  42  Fed.  561).  See  also 
Louisiana  State  Lottorv  Co.  v.  Fitzpatrick, 
3  Woods.  222,  Fed.  Cas.  No.  8.541. 

The  general  theory  of  the  cases  is  that 


eating  for  the  use  of  the  state  the  imnorted   given   in  Tuchman  v.  Welch,  42   Fed.  548, 
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that  where  a  statute  enabling  actions  is 
void,  an  enjoining  suit  does  not  reach  the 
state,  which  has  no  part  in  an  illegal  pro- 
ceeding, and  that  a  state  officer  proceeding 
in  conflict  with  the  Federal  Constitution  is 
stripped  of  his  authority.  Ex  parte  Young, 
supra. 

In  Smyth  v.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418,  the  court 
said,  referring  to  the  11th  Amendment  to 
the  United  States  Constitution:  "It  is  the 
settled  doctrine  of  this  court  that  a  suit 
against  individuals  for  the  purpose  of  pre- 
venting them,  as  ofliicers  of  a  state,  from 
enforcing  an  unconstitutional  enactment,  to 
the  injury  of  the  rights  of  the  plaintiff,  is 
not  a  suit  against  the  state,  within,  the 
meaning  of  that  Amendment," — quoted  in 
Gunter  v.  Atlantic  Coast  Line  R.  Co.  200 
U.  S.  273,  50  L.  ed.  477,  26  Sup.  Ct.  Rep. 
252,  and  in  Prout  v.  Starr,  188  U.  S.  637, 
47  L.  ed.  584,  23  Sup.  Ct.  Rep.  398. 

In  Re  Tyler,  149  U.  S.  164,  37  L.  ed.  689, 
13  Sup.  Ct.  Rep.  785,  it  was  said  while  per- 
haps not  necessary  to  the  decision  that 
"where  a  suit  is  brought  against  defendants 
who  claim  to  act  as  officers  of  a  state,  and, 
under  color  of  an  unconstitutional  statute, 
commit  acts  of  wrong  and  injury  to  the 
property  of  the  plaintiff,  to  recover  money 
or  property  in  their  hands  unlawfully  ta- 
ken by  them  in  behalf  of  the  state;  or  for 
compensation  for  damages:  or  in  a  proper 
case  for  an  injunction  to  prevent  such 
wrong  and  injury;  or  for  a  mandamus  in  a 
like  case  to  enforce  the  performance  of  a 
plain  legal  duty,  purely  ministerial, — such 
suit  is  not,  within  the  meaning  of  the 
[11th]  Amendment,  an  action  against  the 
state." 

In  Re  Tyler,  149  U.  S.  164,  37  L.  ed.  689, 
III.  d,  the  court  said:  "Any  enactment  of  a 
state  impairing  the  obligation  of  a  con- 
tract, or  tending  to  devest  vested  rights,  is 
absolutely  void.  In  law,  being  null,  it  is 
not  the  act  of  the  state;  and  if  a  state  of- 
ficer, under  color  of  such  void  enactment, 
attempts  or  threatens  any  acts  tending  to 
impair  or  interfere  with  contractual  or 
vested  rights,  it  will  not  be  regarded  as  the 
act  of  the  state,  and  such  officer  will  be  re- 
strained from  such  unlawful  affirmative  ac* 
tion,  whether  he  purposes  to  act  in  the 
name  of  the  state,  or  in  his  official  or  per- 
sonal name.  Thus,  proposed  prosecutions 
of  a  criminal  or  penal  nature  or  form, 
which,  if  begun,  would  have  to  be  insti- 
tuted in  the  name  of  the  state,  have  been 
enjoined  in  some  cases  which  have  been 
cited  on  the  hearing.  The  theory  govern- 
ing these  cases  appears  to  be,  not  so  much 
the  theorv  that  tlie  immunitv  to  the  states 
is  a  shield,  and  not  a  weapon,  as  that,  the 
state  being  absolutely  bound  by  the  Fed- 
eral Constitution,  its  enactments  in  contra- 
vention of  that  instrument  are  absolutely 
void,  to  the  extent  that  they  will  not  be 
recognized  as  acts  of  the  state,  nor  afford 
color  of  defense  in  protecting  officials  of  the 
stnte  acting  or  threatening  to  act  there- 
under, and  render  the  plea  of  official  char- 
acter of  such  persons  immaterial.  There- 
44  L.R.A.(N.S.) 


fore  the  doctrine  of  the  Minnesota  supreme 
court  that  the  governor  and  executive  of- 
ficers are  not  amenable  to  the  process  of  the 
courts  in  respect  to  the  discharge  of  their 
official  duties  has  no  bearing  in  a  case  of 
this  kind;  because,  if  they  are  liable  at 
all  in  respect  to  matters  of  this  kind,  it  is 
because  they  are  passing  outside  their  of- 
ficial duties,  and  that,  while  they  are  at- 
tempting to  do  what  is  directed  by  an  act 
of  the  legislature,  they  are  doing  an  act 
which  is  not  supported  by  any  valid  law." 

In  Osborn  v.  United  States,  9  Wheat. 
738,  6  L.  ed.  204,  it  was  held  that  an  action 
would  lie  by  the  Bank  of  the  United  States 
against  officers  of  the  state  of  Ohio  who, 
under  an  unconstitutional  statute  of  Ohio, 
had  taken  money  from  the  Bank  of  the 
United  States  as  a  tax  to  the  state  of  Ohio, 
which  had  reached  the  hands  of  the  treas- 
urer, but  was  kept  separate,  and  not 
mingled  with  the  state  funds,  and  that 
these  officers  were  properly  enjoined  from 
paying  out  the  money,  and  directed  to  re- 
store it.  The  jurisdiction  was  sustained  on 
the  ground  that  the  court  would  look  only 
to  the  record  to  see  who  were  parties. 

It  may  be  noted  that  in  Jefferson  Branch 
Bank  v.  Skelly,  1  Black,  436,  17  L.  ed.  173, 
reversing  the  supreme  court  of  Ohio,  a 
county  treasurer  was  held  liable  for  money 
forcibly  collected  by  him  as  taxes  under  a 
statute  against  the  United  States  Consti- 
tution, the  court  not  discussing  the  ques- 
tion whether  the  suit  was  one  against  the 
state. 

For  cases  where  performance  of  contract 
is    prevented    by    a   void    law,    see    supra, 

III.  c. 

IV.  Suits  against  corporation  of  which 

state  is  member, 

A  suit  against  a  corporation  of  which  a 
state  is  a  stockholder  is  not  a  suit  against 
the  state. 

In  Bank  of  United  States  v.  Planters' 
Bank,  9  Wheat,  904,  6  L.  ed.  244,  it  was 
held  that  where  a  state  becomes  a  corpo- 
rator of  a  corporation  which  it  gives  the 
right  to  sue  and  be  sued,  the  fact  that  the 
state  is  a  corporator  does  not  in  any  way 
hinder  suit  against  the  corporation  in  a 
court  of  the  United  States.  The  same  was 
held  in  Louisville  R.  Co.  v.  Letaon,  2  How. 
497,  11  L.  ed.  353^ 

In  Bank  of  Kentucky  v.  Wister,  2  Pet. 
318,  7  L.  ed.  437,  it  was  held  that  an  action 
against  the  Bank  of  Kentucky,  of  which 
bank  the  state  of  Kentucky  owned  the  en- 
tire capital  stock,  was  not  an  action 
against  the  state, — approved  in  Briscoe  v. 
Bank  of  the  Commonwealth,  11  Pet.  257, 
9  L.  ed.  709,  where  it  was  held  that  notes 
of  the  bank  were  not  state  bills  of  credit. 

In  Martin  v.  Branch  Bank,  14  La.  415*, 
it  was  held  where  the  state  was  the  sole 
stockholder  of  a  bank,  that  such  bank  was 
liable  to  suit  in  the  courts  of  another  state. 

In  Southern  R.  Co.  v.  North  Carolina  R. 
Co.  81  Fed.  595,  where  a  suit  was  brought 
against   a  corporation   of   which   the   state^ 
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owned  three-quarters  of  the  stock,  it  was 
held  that  the  state,  having  laid  down  its 
sovereignty,  and  become  a  stockholder,  was 
like  any  other  stockholder,  and  that  the 
governor  and  attorney  general  (her  agents) 
were  proper  parties  to  the  suit.  The  court 
said:  "The  state  of  North  Carolina,  haying 
thus  laid  down  her  sovereignty  when  she 
entered  into  this  enterprise  with  the  pri- 
vate stockholders,  so  far  as  respects  the 
transactions  of  the  corporation,  exercises 
no  power  and  enjoys  no  privilege  in  respect 
to  these  transactions  not  derived  from  the 
charter.  Her  interest,  therefore,  in  this 
contract,  which  has  been  assaulted,  is  not 
a  sovereign  interest,  nor  are  her  functions 
with  regard  to  them  functions  of  sover- 
eignty. She  stands  exactly  as  any  other 
stockholder  would  stand.  The  state  as  well 
as  they  is  bound  by  the  charter." 

Where  a  state  had  been  relieved  of  a 
part  of  her  public  debt,  by  conveying  a 
canal  to  a  corporation  composed  of  three 
trustees,  two  appointed  by  the  state's  cred- 
itors and  one  by  the  state,  it  was  held  that 
a  suit  against  such  corporation  was  in  no 
sense  a  suit  against  the  state.  Moore  v. 
Wabash  &  £.  Canal,  7  Ind.  462. 

V.  Miscellaneous. 

In  Peck  v.  State,  137  N.  Y.  372,  33  Am. 
St.  Rep.  738,  33  N.  E.  317,  where  the  plain- 
tiff Hied  his  claim  against  the  state  in  the 
court  of  claims,  for  the  amount  which  had 
been  ascertained  to  be  due  to  him  in  a  suit 
for  a  mandamus  against  a  state  asylum, 
wherein  the  contract  accounts  between  the 
plaintiff  and  the  asylum  were  adjusted,  it 
was  held  that  the  state  was  not  bound  by 
the  mandamus  suit,  as  it  was  not  a  party 
to  that  proceeding,  and  the  board  of  man- 
agers of  the  asylum,  while  representing  the 
state  in  the  making  of  the  contract  in  ques- 
tion, did  not  stand  in  place  of  the  state  in 
any  suit  brought  against  them,  either  for 
misfeasance  or  nonfeasance  in  the  discharge 
of  the  duties  involved  upon  them  by  law. 

Where  the  legislature  appropriated 
money  to  pay  a  certain  claim,  provided  it 
be  not  paid  until  the  court  had  determined 
the  claimant's  right  to  it  as  against  the 
state,  the  act  reciting  that  it  was  the  pur- 
pose of  the  legislature  to  have  the  right  of 
the  claimant  adjudicated,  and  the  governor 
vetoed  the  bill  on  the  ground  that  it  would 
be  time  enough  to  appropriate  the  money 
when  the  court  had  decided  the  question  of 
right,  it  was  held  that  the  intimation  in  the 
bill  that  the  court  might  decide  the  ques- 
tion fell  with  the  bill  when  it  was  vetoed, 
and  so  the  claimant  could  not  mandamus 
the  state  treasurer  to  pay  over  the  money 
out  of  the  state  treasury,  into  which  the 
claimant  contended  it  had  been  wrongfully 
paid,  as  this  was  a  suit  against  the  state. 
Nation  v.  Tulley,  86  Kan.  564,  121  Pac.  507. 

In  People  v.  Artesian  iStone  &  Lime 
Works  Co.  150  111.  App.  188,  a  criminal 
proceeding  for  obstructing  or  encroaching 
upon  a  street,  it  was  held  that  the  state 
was  bound  by  the  decision  that  the  prem- 
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ises  in  question  were  not  a  public  highway, 
in  a  suit  to  which  the  city  was  a  party, 
and  the  court  said:  "Under  the  decision  in 
Healy  v.  Deering,  231  111.  423,  121  Am.  St. 
Rep.  331,  83  N.  E.  226,  it  must  be  held 
that  the  decree  against  the  city  of  Chicago, 
introduced  in  evidence,  is  binding  upon  the 
people  of  the  state  of  Illinois.  The  city 
of  Chicago  as  trustee  for  the  people,  either 
as  claimant  of  the  fee  under  a  statutory 
dedication,  or  as  claimant  of  an  easement 
under  a  common-law  dedication  (May wood 
Co.  V.  Maywood,  118  111.  61,  at  p.  71,  6  N. 
E.  866),  fully  represented  the  public  in 
the  proceedings,  and  both  are  equally 
bound  thereby." 

In  Chicago  v.  Wright,  69  111.  318,  a  suit 
to  restrain  a  city,  its  chief  of  police,  etc., 
from  going  on  a  certain  piece  of  land,  open- 
ing it  or  keeping  it  open  for  public  use, 
tearing  down  the  fence,  or  preventing  the 
plaintiff  from  inclosing  the  land,  which  it 
appeared  had  been  open  to  the  public  for 
more  than  twenty  years,  the  court,  in  deny- 
ing the  injunction,  said:  "Complainant  pro- 
posed no  limit  to  the  mode  or  manner  or 
means  to  be  used  in  making  the  entry;  nor 
did  the  court  impose*  any  restraint  upon 
him  in  this  respect.  The  injunction  against 
the  chief  of  police  might  be  regarded  as 
operative,  even  if  the  entry  should  be  made 
with  violence  and  unusual  weapons,  con- 
stituting an  offense  against  the  public 
peace,  and,  if  so,  it  is  an  attempt  to  over- 
ride the  policy  of  the  state  in  the  repres- 
sion of  all  forcible  entries,  because  they 
naturally  tend  to  a  disturbance  of  the  pub- 
lic peace.  .  .  .  The  heads  of  the  police 
department  of  Chicago  are  not  mere  munic- 
ipal officers,  whose  functions  relate  exclu- 
sively to  that  particujar  municipality,  but 
they  are  state  officers, — that  is,  officers 
whose  duties  concern  the  state  at  large,  or 
the  general  public,  although  exercised  with- 
in defined  territorial  limits.  The  admin- 
istration of  justice,  the  preservation  of  the 
public  peace,  and  the  like,  although  con- 
fided to  local  agencies,  are  essentially  mat- 
ters of  public  concern." 

Where  a  statute  permitted  another  state 
to  construct  a  railroad  within  the  state, 
giving  the  said  state  the  same  rights  and 
privileges,  with  the  same  restrictions,  as 
belonged  to  a  certain  railroad  company  by 
a  certain  prior  act,  which  act  included  the 
rights  to  sue  and  be  sued,  it  was  held  that 
the  foreign  state  was  subject  to  be  sued  as 
to  her  property  in  the  state  for  she  entered 
the  state  under  these  conditions.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Nashville,  C. 
&  St.  L.  R.  Co.  —  Tenn.  — ,  51  S.  W.  202. 

In  Swasey  v.  North  Carolina  R.  Co.,  a 
case  in  tlie  circuit  court  of  the  United 
States,  reported  in  71  N.  C.  571  (1874), 
where  a  state  had  issued  its  bonds  on  be- 
half of  a  railroad,  for  which  it  was  to  re- 
ceive stock  of  the  railroad,  which  stock,  by 
the  statute,  was  "hereby  pledged"  for  the 
redemption  of  the  bonds,  etc.,  the  stock  had 
never  been  issued  bv  the  railroad,  but,  d\ir- 
ing  the  action  (which  it  seems  was  against 
the  state  agent),  was  issued  and  put  in  the 
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hands  of  a  receiver  appointed  by  the  court, 
and  it  was  held  that  the  state,  by  the  stat- 
ute, pledging  the  stock,  had  consented  that 
the  same  might  be  dealt  with  by  the  courts 
in  behalf  of  those  for  whose  benefit  it  was 
pledged,  and  that  therefore  the  court  might 
order  the  state  stock  to  be  sold,  the  court 
deciding  that,  as  the  state  was  not  a  nomi- 
nal party  to  the  record,  it  was  not  a  party 
under  the   11th   Amendment. 

In  Illinois  C.  R.  Co.  v.  Adams,  180  U.  S. 
28,  45  L.  ed.  410,  21  Sup.  Ct.  Rep.  251,  it 
was  the  view  of  the  court  that  the  question 
whether  an  action  against  state  officers  and 
a  state  commission  was  one  against  the 
state  belonged  to  the  merits,  rather  than  to 
the  jurisdiction,  and  should  be  raised  by 
demurrer  or  plea  and  not  by  motion  to  dis- 
miss; and  the  same  view  seems  to  have 
been  taken  in  Scully  v.  Bird,  209  U.  S. 
481,  52  L.  ed.  899,  28  Sup.  Ct.  Rep.  697. 

In  West  V.  Jones,  9  Watts,  27,  a  case 
which  is  insufficiently  reported,  the  head- 
note  is  as  follows:  ^'Assumpsit  cannot  be 
maintained  by  a  contractor  for  work  done 
for  the  state  of  Pennsylvania,  against  the 
superintendent;  he  is  a  public  officer,  and 
accountable  only  to  'the  commonwealth." 

Tennessee  statute. 

Where  the  charter  of  the  Bank  of  Tennes- 
see provided  that  notes  of  the  bank  should 
be  received  for  state  taxes,  but  a  later  stat- 
ute canceled  the  provision,  it  was  held  that 
a  mandamus  would  not  lie  against  a  tax 
collector  to  compel  him  to  receive  notes 
from  the  bank  in  payment  of  taxes,  as  this 
was  virtually  a  suit  against  the  state,  and 
while,  at  the  time  the  bills  in  question  wore 
issued,  there  was  a  statute  pormittin<,'  tlic 
state  to  be  sued,  its  later  repeal  and  an 
enactment,  by  statute  of  1873,  that  the 
courts  sliould  have  no  jurisdiction  to  enter- 
tain suits  against  state  officers  acting  by 
state  authority,  with  a  view  to  reach  the 
state,  its  treasury,  funds,  or  property,  left 
no  remedy  against  the  collector.  State  ex 
rel.  Bloomstein  v.  Sneed,  9  Baxt.  472, 

In  Lynn  v.  Polk,  8  I-»ea,  121,  where  a 
statute  created  a  funding  board  consisting 
of  certain  state  officers,  and  directed  them 
to  refund  the  debt  of  the  state  in  a  certain 
manner,  and  the  constitutionality  of  this 
statute  was  attacked  in  an  action  to  re- 
strain the  board  from  acting  under  the  stat- 
ute, it  was  held  that  this  was  not  an  ac- 
tion against  the  state,  and  as  the  act  w^as 
unconstitutional,  it  was  not  an  action 
against  "officers  of  the  state,"  under  the 
statute  of  1873,  which  provided:  "That  no 
court  in  the  state  of  Tennessee  has,  nor 
shall  hereafter  have,  any  power,  jurisdic- 
tion, or  authoritv  to  entertain  anv  suit 
against  the  state,  or  against  any  officer  of 
tlie  state  acting  by  authority  of  the  state, 
with  a  view  to  reach  the  state,  its  treas- 
ury, funds,  or  propery."  The  court  said: 
"If  the  mandates  of  the  Constitution  are  to 
be  observed,  there  is  not,  nor  can  there  be, 
such  thing  as  an  officer  of  the  state  acting 
by  authoritv  of  the  state  in  pursuance  of 
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an  unconstitutional  law.  If  the  officer  and 
his  office  are  created  by  the  unconstitu- 
tional exercise  of  power,  or  the  exercise  of 
power,  not  conferred  by  the  Constitution, 
the  first  is  a  violation  of  power,  the  second 
its  usurpation.  A  law  unconstitutional  ia 
voi4,  ai^d  confers  neither  right  nor  author- 
ity. Officers  created  by  it  are  wrongdoers 
whenever  thev  attempt  its  execution." 

In  North  British  &  M.  Ins.  Co.  v.  Craig, 
106  Tenn.  621,  62  S.  W.  155,  it  was  held 
that  an  action  against  an  insurance  com* 
missioner  of  the  state,  to  restrain  him  from 
revoking  a  license  to  do  business  in  the 
state,  was  not  a  suit  against  the  state,  nor 
was  it  a  suit  against  a  state  officer  within 
the  restraint  of  the  statute  of  1873. 

In  General  Oil  Co.  v.  Crain,  117  Tenn. 
82,  121  Am.  St.  Rep.  967,  95  S.  W.  824, 
affirmed  for  different  reasons  in  209  U.  S. 
211,  52  L.  ed.  754,  28  Sup.  Ct.  Rep.  475, 
where  the  jurisdiction  was  maintained,  it 
was  held  that  an  action  to  restrain  the 
state  oil  inspector  from  inspecting  certain 
oil  under  a  statute,  and  from  receiving  his 
fees  therefor,  was  an  action  against  the 
state  officer  acting  by  authority  of  the 
state  within  the  statute  of  1873,  the  ques- 
tion of  the  constitutionality  of  the  oil  stat- 
ute arising  only  incidentally,  the  gravamen 
of  the  complaint  being  that  tire  inspector 
had  not  correctly  construed  the  statute. 
The  court  refers  to  Burch  v.  Baxter,  12 
Heisk.  601;  Akers  v.  Burch,  12  Heisk.  600, 
and  to  State  ex  rel.  Uhl  v.  Gaines,  4  Lea, 
352,  where  the  statute  of  1873  was  not 
mentioned,  as  cases  where,  while  the  effort 
was  to  reach  funds  of  the  state,  the  legisla- 
ture had  expressly  or  by  implication  im- 
posed the  duty  upon  the  comptroller  of  is- 
suing warrants  in  satisfaction  of  claims  to 
the  respective  claimants,  and  there  was 
nothing  left  but  a  ministerial  duty  to  per- 
form. B.  B.  B. 


MASSACHUSETTS     SUPREMB    JUDI- 
CIAIi  COURT. 

WELLINGTON   HOLBROOK  et  al. 

V. 

MAMIE  C.  MORRISON. 

(214  Mass.  209,  100  N.  E.  1111.) 

Injunction  —  ai^ainst  advertisement  ^ 
depreciation  of  property. 

An  injunction  will  not  lie  to  prevent  an 
owner  of  a  city  residence  from  advertising 
it  for  sale  to  negroes,  if  there  is  a  bona  fide 

Note,'— Right  to  relief f  in  absence  of 
coutvacty  against  sale  of  or  proposal 
to  sell  real  property  to  person  or  for 
purpose  regarded  as  undesirable. 

On  the  general  question  as  to  effect  of  bad 
motive  to  make  actionable  what  would 
otherwise  not  be,  sec  note  in  62  L.R.A.  673. 

As  to  liability  for  malicious  erection  of 
fence,  see  note  in  25  L.R.A.(N.8.)  831. 
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intent  to  effect  a  sate,  altlrotigh  he  has  the 
further  motive  of  depreciating  the  value 
of  other  property  in  the  neighborhood,  and 
injuring  the  business  of  dealers  in  real 
estate  there. 

(March  4,  1913.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Suffolk  County  for  the  determina- 
tion by  the  full  court  of  a  bill  to  restrain 
defendant  from  maliciously  interfering  with 
plaintiff's  business  by  the  publication  of 
certain  signs  and  advertisements  for  the 
sale  of  her  property  to  negroes.  Bill  dis- 
missed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brandels,  Dunbar  St  Natter, 
with  Messrs.  Edward  F.  McClennen  and 
Jacob  J.  Kaplan,  for  plaintiffs: 

The  plaintiffs  have  a  legal  right  to  be 
free  from  interference  in  the  exercise  of 
their  business  as  dealers  in  house  lots, 
unless  such   interference    is   justified. 

Garret  v.  Taylor,  Cro.  Jac.  667 ;  Bodingly's 
Case,  cited  in  1  Vent.  348;  Furncss  v. 
Radeclyf,  Y.  B.  14,  15  Ed.  Ill,  Pike's  ed. 
p.  96;  Plant  v.  Woods,  176  Mass.  492,  61 
L.R.A.  339,  79  Am.  St.  Rep.  330,  67  N.  E. 
1011;  Carew  v.  Rutherford,  106  Mass.  1, 
8  Am.  Rep.  287;  Moran  v.  Dunphy,  177 
Mass.  485,  52  L.R.A.  115,  83  Am.  St.  Rep. 
289,  59  N.  E.  125;  Martell  v.  White,  186 
Mass.  265,  64  L.R.A.  260,  102  Am.  St.  Rep. 
341,  69  N.  E.  1086;  Quinn  v.  Leatham  [1901] 
A.  C.  496, 1  B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S. 
76,  66  J.  P.  708,  50  Week.  Rep.  139,  85  L. 
T.  N.  S.  289,  17  Times  L.  R.  749;  Temper- 
ton  Y.  Russell  [1893]  1  Q.  B.  728,  62  L.  J. 
Q.  B.  N.  S.  412,  4  Reports,  376,  69  L.  T.  N. 
S.  78,  41  Week.  Rep.  565,  57  J.  P.  676 ;  Tar- 
leton  V.  M'Gawley,  Peake  N.  P.  Cas.  205,  3 
Revised  Rep.  689;  Keeble  v.  Hickeringill,  11 


East,  573,  note,  11  Revised  Rep.  273,  note; 
Van  Horn  v.  Van  Horn,  52  N.  J.  L.  284, 
10  L.R.A.  184,  20  Atl.  485,  53  N.  J.  L.  514, 

21  Atl.  1069;  Barr  v.  Essex  Trades  Council, 
53  N.  J.  Eq.  101,  30  Atl.  881;  Ertz  v.  Pro- 
duce Exchange,  79  Minn.  140,  48  L,R.A.  90, 

79  Am.  St.  Rep.  433,  81  N.  W.  737;  Dore- 
mus  V.  Hennessy,  176  111.  608,  43  L.R.A. 
797,  68  Am,  St.  Rep.  203,  52  N.  E.  924,  54 
N.  E.  624;  Tiittle  v.  Buck,  107  Minn.  145, 

22  L.R.A.  (N.S.)  699,  131  Am.  St.  Rep.  446, 
119  N.  W.  946,  16  Ann.  Cas.  807;  Dunshee 
v.  Standard  Oil  Co.  152  Iowa,  618,  36  L.R.A. 
(N.S.)  263,  132  N.  W.  371;  Hanchett  v. 
Chiatovich,  41  C.  C.  A.  648,  101  Fed.  742; 
Evenson  v.  Spaulding,  9  L.R.A.(N.S.)  904, 
82  C.  C.  A,  263,  150  Fed.  517. 

The  plaintiffs  are  entitled  to  an  injunc- 
tion because  of  the  continuing  nature  of  the 
tort  and  the.  irreparable  damage  resulting 
therefrom. 

Beekman  v.  Marsters,  195  Mass.  205,  11 
L.R.A.(N.S.)    201,   122   Am.   St.   Rep.   232, 

80  N.  E.  817,  11  Ann.  Cas.  332;  Sherry  v. 
Perkins,  147  Mass.  212,  9  Am.  St.  Rep. 
689,  17  N.  E.  307. 

Messrs.  Michael  J.  Sughme  and  John 
P.  Manning,  Jr.,  for  defendant: 

Defendant  had  a  legal  right  to  adver- 
tise the  sale  of  her  land  to  any  person  or 
class  of  persons.  And  the  fact  that  such 
advertisement  would  injure  another  was 
immaterial. 

Com.  V.  Boston  Advertising  Co.  188 
Mass.  348,  69  L.R.A.  817,  108  Am.  St.  Rep. 
494,  74  N.  E.  601 ;  Atty.  Gen.  v.  Williams 
(Knowlton  v.  Williams),  174  Mass.  476, 
47  L.R.A.  314,  65  N.  E.  77 ;  Train  v.  Boston 
Disinfecting  Co.  144  Mass.  623,  69  Am.  Rep. 
113,  11  N.  E.  929. 

Her  motive  in  selling  her  land  is  imma- 
terial. 

Walker  v.  Cronin,  107  Mass.  555;  Frazier 


As  to  liability  of  individual  in  absence 
of  any  element  of  conspiracy,  for  driving 
away  another's  customers  see  note  in  22 
L.R.A.(N.S.)   1224. 

A  search  has  disclosed  no  other  case  like 
HoLBBooK  V.  MoRBisoN,  in  which  it  was 
sought  to  enjoin  the  advertisement  of  real 
estate  for  sale  to  persons  or  for  purposes 
regarded  as  uYidesirable. 

A  very  similar  case  is  Falloon  v.  Schill- 
ing, 29  Kan.  292,  44  Am.  Rep.  642,  which 
held  that  a  landowner  will  not  be  enjoined 
from  erecting  upon  his  own  property,  im- 
mediately adjacent  to  the  homestead  dwell- 
ing of  another,  small  temporary  tenement 
houses,  and  placing  negroes  in  occupation 
of  them,  although  done  maliciously  for  the 
purpose  of  annoying  his  neifjhbor  because 
he  refused  to  sell  his  property  to  him  at 
a  price  offered,  since,  having  the  right  to 
erect  the  buildings  and  place  negroes  in 
occupancy  of  them,  his  motive  in  doing  so 
cannot  be  questioned  or  considered. 
44  LJRJiL.(K.S.) 


In  Jones  v.  Williams,  56  Wash.  588,  106 
Pac.  166,  it  was  held  that  a  statute  provid- 
ing that  "an  injunction  may  be  granted  to 
restrain  the  malicious  erection  by  any  own- 
er or  lessee  of  land,  of  anv  structure  in- 
tended  to  spite,  injure,  or  annoy  an  adjoin- 
ing proprietor,*'  does  not  prohibit  the  erec- 
tion of  a  public  garage  plant  in  such 
manner  that  the  structure  will  in  some 
manner  enhance  the  value,  usefulness  and 
enjoyment  of  the  land,  though  its  construc- 
tion may  be  accompanied  by  the  intent  to 
annoy  a  neighbor;  but  that  tlie  statute  was 
intended  to  apply  to  such  structures  only 
as  are  primarily  or  solely  intended  to  in- 
jure or  annoy  an  adjoining  owner,  and  which 
serve  no  really  useful  and  reasonable  pur- 
pose, since  any  other  construction  would 
to  that  extent  render  the  statute  unconsti- 
tutional as  depriving  the  owner  of  his 
property  without  due  process  of  law  and 
compensation.  A.  L.  R. 
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V.  Brown,  12  Ohio  St.  294;  Mahan  v. 
Brown,  13  Wend.  261,  28  Am.  Dec.  461. 

Even  if  the  defendant  did  entertain  some 
ill-will  toward  plaintiffs,  if  one  of  her  mo- 
tives was  to  sell  her  land,  she  is  within 
her  right. 

Frazier  v.  Brown,  12  Ohio  St.  294; 
Groenleaf  v.  Francis,  18  Pick.  117;  Chat- 
field  V.  Wilson,  28  Vt.  49;  Mahan  v.  Brown, 
13  Wend.  261,  28  Am.  Dec.  461;  Walker  v. 
Cronin,  107  Mass.  655. 


Morton,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  are  dealers  in  real  estate 
and  own  a  number  of  lots  on  Wellington 
Hill  in  the  Dorchester  district  of  the  city 
of  Boston.  The  defendant  owns  a  house  and 
lot  abutting  on  two  o(f  the  lots  belonging 
to  the  plaintiffs,  and  in  close  proximity  to 
the  others.  She  has  caused  to  be  placed  on 
the  front  of  her  house  a  large  sign  headed 
with  the  words  "For  Sale,"  and  concluding 
with  the.  words  "Best  Offer  from  Colored 
Family,"  all  in  large  letters.  Tlie  first  en- 
trance onto  Wellington  Hill,  and  the  w^ay 
prospective  purchasers  would  take  in  going 
there,  is  past  her  house.  She  has  also 
caused,  it  is  allegedj  advertisements  of  like 
tenor  to  be  inserted  in  the  "Boston  Globe," 
a  newspaper  of  large  circulation,  and  has 
threatened  and  is  threatening  to  sell  her 
house  and  lot  to  a  colored  familj'.  This  is 
a  bill  to  restrain  the  defendant  from  mali- 
ciously interfering  with  the  plaintiffs*  busi- 
ness by  means  of  such  sign  and  advertise- 
ments and  by  such  threats.  The  bill  alleges 
that  the  effect  of  the  defendant's  acts  has 
been  greatly  to  injure  the  sale  of  the  plain- 
tiffs' lots,  and  that  tlie  defendant's  purpose 
is  to  injure  the  plaintiffs'  business,  and 
that  she  has  no  real  intention  of  selling  her 
house  and  lot  to  members  of  the  negro  race. 

The  case  was  heard  by  a  single  justice  and 
comes  here  on  a  report  by  him  of  the  evi- 
dence and  of  a  finding  made  by  him  "that 
the  defendant  did  not  put  up  the  sign 
for  the  sole  purpose  of  selling  her  property 
but  that  she  did  it  for  the  purpose  of  annoy- 
ing the  plaintiffs."  This  finding  was  made 
by  the  single  justice  "withomt  going  into 
the  question  of  whether  she  [the  defendant] 
was  justified  in  having  that  ill  feeling;" 
and  the  report  concludes,  "such  decree  to 
be  entered  by  the  court  as  justice  and  equity 
may  require." 

It  appeared  from  the  uncontradicted  evi- 
dence that  the  threatened  sale  by  the  de- 
fendant of  her  house  and  lot  to  a  colored 
family  has  injured,  and  will  continue  to  in- 
jure, the  business  of  the  plaintiffs  unless 
]>revented.  We  interpret  the  finding  made 
by  tlie  single  justice  as  meaning  that  one 
purpose  which  the  defendant  had  in  putting 
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up  the  sign  and  in  advertising  her  property 
as  she  did  was  to  sell  it.  She  also  had  the 
purpose,  as  he  finds,  of  annoying  the  plain- 
tiffs. 

There  can  be  no  doubt  that  the  defendant 
has  the  right  to  advertise  her  property  for 
sale  by  signs  or  otherwise  in  the  usual  way,, 
and  to  sell  it  if  she  sees  fit  to  a  negro  fam- 
ily, even  though  the  effect  may  be  to  impair 
the  business  of  the  plaintiffs;  just  as,  for 
instance,  the  owner  of  land  on  a  hillside 
may  cultivate  it  in  the  usual  way,  even 
though  the  effect  of  the  surface  drainage 
may  be  to  fill  up  his  neighbor's  mill  pond 
below.  Middlesex  Co.  v.  McCue,  149  Mass. 
103,  14  Am.  St.  Rep.  402,  21  N.  E.  230. 
Does  the  presence  in  the  sign  and  advertise- 
ments of  a  malevolent  motive  quoad  the 
plaintiffs,  although  they  are  not  named,  in- 
tended to  annoy,  and  in  fact  annoying  and 
injuring,  the  plaintiffs'  business  by  announ- 
cing in  effect  that  the  property  is  for  sale 
to  a  colored  family,  change  what  otherwise 
would  be  a  legal  right  into  an  actionable 
wrong?  It  would  seem  clear  according  to 
our  own  decisions  that  it  does  not.  Rideout 
V.  Knox,  148  Mass.  368,  2  L.R.A.  81,  12 
Am.  St.  Rep.  560,  19  N.  E.  390;  Greenleaf 
V.  Francis,  18  Pick.  118;  Walker  v.  Cronin, 
107  Mass.  555.  See  also  Frazier  v.  Brown, 
12  Ohio  St.  294;  Chatfield  v.  Wilson,  28  Vt. 
49 ;  Mahan  v.  Brown,  13  Wend.  261,  28  Am. 
Dec.  461.  In  the  present  case  it  is  plain, 
as  we  have  said,  that  the  defendant  has  the 
right,  if  she  sees  fit  to  do  so,  to  sell  her 
house  and  lot  to  a  negro  family  whatever 
the  effect  may  be  upon  the  plaintiffs*  busi- 
ness and  property.  If  she  had  put  up  the 
sign  and  had  caused  the  advertisements  to 
be  inserted  w.ithout  any  such  intention  as  al- 
leged in  tlie  bill,  of  selling  her  property,  but 
solely  with  the  purpose  of  injuring  the  busi- 
ness and  property  of  the  plaintiffs,  there 
can  be  no  doubt  that  such  conduct  on  her 
part  would  have  been  actionable.  As  was 
said  in  Rideout  v.  Knox,  148  Mass.  368, 
372,  2  L.  R.  A.  81,  12  Am.  St.  Rep.  560,  19 
N.  E.  390,  391:  "The  right  to  use  one's 
property  for  the  sole  purpose  of  injuring 
others  is  not  one  of  the  immediate  rights  of 
ownership."  But  as  we  have  construed  the 
finding  of  the  single  justice,  one  of  her  pur- 
poses in  putting  up  the  sign  was  to  sell  her 
property,  which  was  a  lawful  purpose  and 
one  of  the  indefeasible  rights  of  ownership. 
The  case  is  different  therefore,  from  Sherry 
V.  Perkins,  147  Mass.  212,  9  Am.  St.  Rep. 
689,  17  N.  E.  307;  Quinn  v.  Leatham  [1901] 
A.  C.  495,  1  B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S. 
76,  65  J.  P.  708,  50  Week.  Rep.  139,  85 
L.  T.  X.  S.  289,  17  Times  L.  R.  749,  and 
other  similar  cases  relied  on  or  referred  to 
by  the  plaintiffs,  into  which  we  do  not  deem 
it   necessary  to  go,  where  the  motive  was 
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wholly  maliciouB  and  the  case  lacked  the 
element  of  justification  which  is  present 
here.  If  the  offering  of  her  property  for 
sale  by  the  defendant  in  the  manner  in  which 
it  has  been  offered  had  been  or  had  been 
found  to  be,  a  mere  pretext  on  her  part  for 
the  purpose  of  gratifying  her  spite  and  ill- 
will  towards  the  plaintiffs,  or  if  that  had 
been  her  dominant  and  controlling  purpose, 
there  would  have  been  no  justification  for 
her  conduct.  But  there  is  no  finding  to  that 
effect.  On  the  contrary,  it  is  found  that  one 
purpose  which  she  has  is  to  sell  her  prop- 
erty, which  is  a  legitimate  purpose,  and,  to 
enable  her  to  accomplish  it,  she  has  a  right 
to  as  wide  a  market  as  she  can  command  by 
advertisements  and  signs,  or  otherwise.  She 
has  a  right  to  ask  for  bids  from  white 
people  or  colored  people,  or  both.  She  is 
not  limited  to  bidders  of  any  particular  race 
or  class  or  creed.  And  if  one  of  her  pur- 
poses in  asking  for  bids  from  colored  fam- 
ilies is  to  annoy  and  injure  the  plaintiffs, 
and  she  succeeds  in  doing  so,  her  conduct  is 
not  thereby  rendered  unlawful  so  long  as 
her  object  is  to  procure  a  purchaser  for  and 
to  sell  her  house  and  lot.  It  follows  that 
the  bill  must  be  dismissed. 


NORTH  CAROLINA   SUPREME 
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J.  H.  GREEN  et  al. 

V. 

A.  MILLER  et  al.,  Appts. 

(161  N.  C.  24,  76  S.  E.  505.) 

I>edlcaUon  —  plat  —  purchase  without 
notide  ^  effect. 

1.  The  right  to  open  streets  shown  upon 
a  plat  exhibited  to  purchasers  of  lots,  but 
not  referred  to  in  the  deed,  docs  not  exist 
against  one  who  purchases  the  platted  prop- 
erty before  the  streets  were  marked  on  the 


ground,  without  notice  of  the  plat,  actual 
or   constructive. 

Appeal   —  snlHciency     of     evidence  — 
right  to  Inquire. 

2.  The  court  on  appeal  cannot  inquire 
whether  or  not  a  finding  by  the  jury  which 
is  permitted  to  remain  a  part  of  the  ver- 
dict is  supported  by  the  evidence. 

(November  27,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Beaufort 
County  in  plaintiffs'  favor  in  an  action 
brought  to  enjoin  defendants  from  obstruct- 
ing a  certain  street  and  to  compel  them  to 
remove  therefrom  certain  buildings  or 
stables.    Reversed. 

Statement  by  Walker,  J.: 

This  action  was  brought  by  J.  H.  Green, 
town  of  Belhaven,  Mary  A.  Woodard,  A.  W. 
Carty,  and  others  against  the  defendants,  A. 
Miller  and  W.  J.  Bullock,  and  the  relief 
sought  is  a  mandatory  injunction  compelling 
the  defendants  to  desist  from  obstructing 
any  part  of  Pungo  street  which  lies  within 
the  corporate  limits  of  Belhaven,  and  to  re- 
move therefrom  certain  buildings  or  stables 
now  occupied  by  the  defendant  A.  Miller. 
The  jury  returned  the  following  verdict: 
"(1)  Was  the  defendant  Bullock  in  1890  the 
owner  in  fee  of  that  tract  of  land  in  what 
is  now  known  as  Belhaven,  bounded  on  the 
north  by  Pantego  street,  on  the  east  by 
Pamlico  street,  on  the  south  by  Clark  or 
Front  street,  and  on  the  west  by  Allen  or 
Union  street?  Answer:  Yes.  (2)  Did  the 
defendant  Bullock  cause  this  land  or  any 
part  of  it  to  be  surveyed  and  plotted  into 
lots  and  streets?  Answer:  Yes.  (3)  If 
so,  did  the  defendant  Bullock  sell  lots  in  this 
tract  with  reference  to  said  plot  or  survey? 
Answer:  Yes.  (4)  If  this  tract  or  any 
part  of  it  was  surveyed  and  plotted  into  lots 
and  streets,  did  one  of  the  streets  so  sur- 
veyed and  plotted  correspond  with  what  is 


Kote.'^Bffect  of  plat  as  to  which  pur^ 
chaser  of  property  affected  thereby 
has  no  notice. 

The  decision  in  Gbeen  v.  Miller,  to  the 
effect  that  one  who  purchases  property  for 
value  and  without  notice,  either  actual  or 
constructive,  of  an  unrecorded  plat  upon 
which  a  part  of  the  purchased  property 
was  designated  as  a  street,  is  a  bona  fide 
purchaser  and  takes  the  purchased  prop- 
erty free  from  any  rights  conferred  by  the 
plat  and  the  sale  by  a  former  owner  of  lots 
to  parties  to  whom  the  plat  was  exhibited, 
— is  supported  by  the  few  cases  which  have 
involved  the  point  under  discussion  herein. 

Thus,  in  Deacon  v.  Doyle,  75  Va.  258, 
where  a  plat  was  made  showing  a  road, 
but  such  plat  was  not  referred  to  in  the 
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deed  of  the  property  to  a  subsequent  pur- 
chaser, and  there  was  no  evidence  that  the 
plat  was  ever  recorded,  or  that  the  pur- 
chaser had  ever  seen  or  heard  of  it  at  the 
time  of  the  purchase,  it  was  held  that  he 
took  the  property  without  the  burden  of 
any  way  as  shown  on  the  plat,  either  from 
the  grantor  or  any  person  claiming  under 
him. 

To  the  same  effect  as  the  above  case,  as 
regards  the  question  of  the  effect  of  lack 
of  notice,  is  the  holding  in  Schuchman  v. 
Homestead,  111  Pa.  48,  2  Atl.  407,  and  the 
dicUim  in  South  Baltimore  Harbor  &  Im- 
prov.  Co.  V.  Smith,  85  Md.  537,  37  Atl.  27, 
both  of  which  are  set  out  in  Greex  v.  Mil- 
i  LEK.  And  see  Attv.  Gen.  v.  Abbott,  154 
Mass.  323,  13  L.R.aI  251,  28  N.  K.  346,  from 
the  opinion  in  which  it  seems  to  be  inferable 
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now  known  as  Pungo  street  ?  Answer :  Yes. 
(5)  If  what  is  known  as  Pungo  street  was 
surveyed  and  plotted  out,  what  width  was 
given  it  in  the  survey  and  plot,  80  feet; 
and  did  it  extend  from  Pamlico  to  Allen 
street?  Answer:  Yes.  (6)  Is  there  any 
obstruction  in  that  lot  of,  land  covered  by 
Pungo  street,  yes;  and  if  so,  who  maintains 
it?  Answer:  A.  Miller.  (7)  Did  the  de- 
fendant Miller  have  notice  at  the  time  lie 
purchased  the  land  covered  by  the  deed  in- 
troduced in  this  action,  that  any  part  of  it 
was  covered  by  Pungo  street  or  any  street? 
Answer :     No." 

Plaintiffs  alleged  that  W.  J.  Bullock,  being 
the  owner  of  certain  land  now  embraced 
within  the  limits  of  the  town  of  Belhaven, 
caused  the  same  to  be  surveyed  and  laid  off 
into  lots  and  streets,  and  that  the  surveyor, 
at  Bullock's  request,  made  a  map  or  plan 
thereof,  and  the  plaintifTs,  other  than  the 
town  of  Belhaven,  bought  several  of  the  lots 
from  him,  according  to  the  said  plan  or  map, 
some  of  them  being  represented  on  the  map 
as  bounded  on  Pungo  street.  That  one  of 
the  streets  was  designated  on  the  map  and 
in  the  plan  as  Pungo  street,  and  that  the  lots 
were  sold  to  plaintiffs,  other  than  the  town 
of  Belhaven,  and  described  as  fronting  on 
Pungo  street,  which  is  the  third  street  north 
of  Pungo  river;  the  two  intervening  streets 
being  Clark  and  Main.  Pungo  street  runs 
east  and  west,  crossing  Pamlico  street,  and 
extends  to  Allen  street,  and  as  far  west  as 
Haslin  street.  This  is  what  we  gather  from 
the  allegations,  the  map,  and  the  evidence, 
and,  if  not  precisely  accurate,  is  sufficiently 
so  for  all  practical  purposes.  The  counsel 
did  not  agree  as  to  the  correctness  of  the 
map,  and  Pungo  street,  as  claimed  by  the 
plaintiffs,  may  extend  north  instead  of  west. 
There  is  an  allegation  in  the  complaint  that 
the  town  of  Belhaven  had  accepted  the 
dedication  of  Pungo  street,  and  that 
it  had  become  one  of  the  public  streets  or 
thoroughfares  of  the  town.     The  plaintiffs 


further  allege  that  Bullock  sold  to  L.  G. 
Roper,  •  and  he  to  the  defendant  Miller,  a 
parcel  of  land  west  of  Pamlico  street,  which 
includes  a  part  of  Pungo  street,  and  that  de- 
fendant Miller  has  erected  in  Pungo  street, 
west  of  Pamlico  street,  a  building  which  he 
now  occupies,  and  which  obstructs  the  street 
and  greatly  interferes  with  the  use  thereof. 
The  defendant  A.  Miller  denies  all  the  ma- 
terial allegations  of  the  complaint  except 
the  one  that  he  had  bought  a  part  of  the 
land  from  Roper.  He  specially  avers  that 
he  purchased  from  Roper  for  full  value,  and 
if  any  plan  or  map  of  the  land  was  made 
for  Bullock,  or  any  street  by  the  name  of 
Pungo  had  been  dedicated  to  private  or 
public  use,  or  laid  out  for  either  of  such 
uses,  he  had  no  notice  thereof,  nor  did  he 
have  any  notice  that  the  land  he  bought 
embraced  any  part  of  what  is  well  known 
and  defined  on  the  east  side  of  Pamlico 
street  as  Pungo  street,  nor  that  there  was 
any  such  street  or  any  street  at  all  extending 
across  the  place  where  he  bought  and  erected 
the  buildings.  It  was  stated  at  the  hearing 
in  this  court,  as  we  understood,  and  it  so 
appears  in  the  record,  that  none  of  the  deeds 
referred  to  or  called  for  the  map,  but  that 
the  lots  described  in  several  of  them  fronted 
on  Pungo  street.  It  appears  that  the  map 
was  never  seen  by  any  purchaser  of  a  lot 
from  Bullock,  except  one  J.  P.  Clark,  who 
found  it  among  his  father's  papers.  Judg- 
ment was  entered  upon  the  verdict,  and  tho 
defendants  appealed. 

Messrs.  Small,  McLean,  &  McMnllan 

for  appellants. 

Messrs.  John  G.  Tooley  and  Rodman 
&  Rodman  for  appellees. 

Walker,  J.,  delivered  the  opinion*  of  the 
court : 

It  is  evident  that  this  case  must  be  de- 
cided upon  the  single  question  as  to  whether 
defendant   was   a  bona  fide   purchaser   for 


that,  had  the  purchaser  not  had  notice  of 
tlie  dedication,  he  would  have  been  held  to 
have  been  a  bona  fide  purchaser,  and  not 
bound  by  the  dedication. 

A  case  which  is  somewhat  similar  to 
CiREEN  v.  Miller,  but  which  does  not  fall 
within  the  scope  of  this  note,  is  Flaacke  v. 
Jersey  City,  28  N.  J.  Eq.  110,  wherein  de^ds 
were  so  drawn  as  to  include  a  part  of  an 
unopened  street  as  laid  down  upon  the  of- 
ficial map  of  the  city,  and  it  was  attempted 
to  be  shown  that  the  grantor  was  to  be  paid 
for  the  lands  within  the  lines  of  the  street, 
should  it  be  opened,  it  was  hold  that  a  sub- 
sequent bona  fide  purchaser  for  value  with- 
out notice  would  not  be  affected  by  the 
agreement  for  payment. 

Other  notes  in  this  series  which  may  be 
of  interest  and  value  are: 
44  L.RA..(N.S.) 


— Effect  of  conveyance  of  lands  laid  down 
on  plats  to  prevent  a  change  in  the  use  or 
form  of  the  property.  14  L.R.A.(N.S.) 
1007;   37  L.R.A.(N.S.)    953. 

— Right  of  purchaser  of  property  accord- 
ing to  plat  to  easements  in  streets  or  ways 
indicated  thereon,  other  than  those  on 
which  his  property  abuts.  28  L.R.A.(N.S.) 
1024. 

— Right  of  grantee  to  claim  an  easement, 
implied  covenant,  or  estoppel,  as  against 
the  grantor,  by  a  call  in  the  deed  for  a 
street  or  alley  in  which  the  grantod  owns 
the  fee.     14  L.R.A.(N.S.)   878. 

— Implied  easement  by  exhibiting  unfiled 
plat  to  intending  purchaser.  35  L.R.A. 
(X.S.)  938. 

— leaving  blank  in  a  nlat  as  dedication. 
23  L.R.A.(N.S.)   809.  G.  J.  G. 
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value  and  without  notice  of  the  facts  allef^od 
by  the  plaintiffs  to  constitute  an  equitable 
estoppel,  which  means  that,  if  he  is  bound 
thereby,  he  is  concluded  from  now  asserting 
that  he  is  lawfully  within  the  limits  of 
Pungo  street,  west  of  Pamlico  street,  and 
cannot  continue  to  maintain  his  stable  or 
other  structure.  There  was  much  contro- 
versy as  to  whether  Pungo  street,  west  of 
Pamlico  street,  if  represented  as  such  on  the 
Bullock  map,  had  ever  actually  been  laid  out 
by  such  physical  marks  and  boundaries  as  to 
constitute  notice  to  the  world  that  the  land 
corresponding  to  that  so  designated  on  the 
map  had  been  appropriated  for  a  street  and 
dedicated  to  the  use  of  Bullock's  grantees 
or  to  the  public.  Bullock  himself  testified 
that  Pungo  street,  west  of  Pamlico,  ''had  not 
l>eon  surveyed  nor  opened  up,"  nor  did  jthe 
surveyor  plot  all  of  the  land.  lie  further 
stated  that  "the  surveyor  might  have  sur- 
veyed East  Pungo  street, — that  is,  east  of 
Pamlico  street, — but  he  did  not  survey 
west  of  that  street,  and  they  did  not  open 
any  street  from  Pamlico  street  westwardly 
to  Haslin  street."  He  still  further  testified 
that  he  employed  Mr.  Tripp  to  make  the 
6ur\*ey,  who  made  a  plot  for  him,  but  did 
not  plot  it  all.  "It  was  more  than  the 
survey.  I  have  never  had  the  plot.  The 
Clarks  made  the  street  themselves.  Pamlico 
street  is  the  only  street  which  has  been 
left  like  I  first  cut  them  out.  They  have 
all  been  changed  more  or  less.  Parties 
built  without  knowing  where  the  streets 
were.  For  instance,  this  man  Pettiford,  the 
husband  of  Josephine  Pettiford."  W.  W. 
Walker  testified  that  he  bought  the  land 
where  the  stable  is  from  Dr.  Bullock;  but 
it  seems  that  the  deed  was  made  by  Dr. 
Bullock  to  L.  G.  Roper,  who  in  turn  sold 
and  conveyed  to  the  defendant  A.  Miller. 
The  witness  Walker,  who  built  the  stable, 
stated  that  there  was  no  street  west  of 
Pamlico,  and  nothing  but  a  swamp.  That 
the  town  of  Bel  haven  had  notified  him,  by 
its  proper  officers,  and  while  he  was  setting 
the  pillars,  to  desist  from  completing  the 
stable  until  a  committee  could  be  appointed 
to  condemn  the  street  for  the  town.  After- 
wards the  committee  reported,  and  the  com- 
missioners of  the  town  accepted  the  report 
as  to  Pungo  street,  east  of  Pamlico,  and  re- 
jected it  as  to  the  land  lying  west  of  that 
street,  and  authorized  him  to  proceed  with 
his  work  and  finish  the  building,  which  he 
did.  He  listed  the  property  for  taxation  and 
paid  the  taxes  assessed  against  it.  When 
he  was  building  the  stable,  there  was  no 
street  there,  but  a  street  called  Pungo  was 
opened  on  the  east  side  of  Pamlico.  This 
is  only  some  of  the  testimony  bearing  U{>on 
the  main  question  in  the  case.  N.  L.  Sawyer 
testified:  "I  live  in  Washington,  and  lived 
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in  13 c1  haven  thirteen  years.  I  know  where 
Miller's  stables  are.  When  I  lived  there  it 
was  nothing  but  swamp  and  subject  to  the 
ebb  and  flow  of  the  tide.  I  know  when  Mr. 
Walker  built.  There  was  no  sign  of  any 
street."  There  was  much  more  testimony 
to  the  same  effect.  With  this  evidence  be- 
hind the  verdict  to  sustain  the  finding  of  the 
jury  upon  the  seventh  issue,  the  court,  with- 
out disturbing  the  verdict  in  any  respect,  ad- 
judged thereon  that  defendants  remove  the 
buildings  from  the  street  called  "Pungo," 
west  of  Pamlico,  enjoined  them  from  main- 
taining any  kind  of  obstruction  therein,  and 
decreed  that  the  street  be  kept  open  and 
free  from  any  impediments,  for  the  use  of 
the  inhabitants  of  the  town  of  Belhaven, 
without  let  or  hindrance.  In  this  we  are  of 
the  opinion  there  was  error,  and  the  judg- 
ment  should  have  been  the  other  way. 

Where  the  owner  of  real  property  lays 
out  a  town  or  village  upon  it,  or  even  a  plot 
of  ground,  and  divides  it  into  blocks  or 
squares,  and  subdivides  it  into  lots  or  sites 
for  residences,  which  are  intersected  by 
streets,  avenues,  and  alleys,  and  he  sells  and 
conveys  any  of  the  lots  with  reference  to  a 
plan  or  map  made  of  the  -property,  or  where 
he  sells  or  conveys  according  to  a  map  of 
the  city  or  town  in  which  his  land  is  so  laid 
off,  he  thereby  dedicates  the  streets  and 
alleys  to  the  use  of  those  who  purchase  the 
lots,  and  also  to  the  public,  under  certain 
circumstances  not  necessary  to  be  now  and 
here  stated,  and  this  is  so  unless  it  appears, 
either  by  express  statejnent  in  the  convey- 
ance or  otherwise,  that  the  reference  to  or 
mention  of  the  street  or  streets  was  solely 
for  the  purpose  of  description,  and  not  in- 
tended as  a  dedication  thereof.  13  Cyc.  456. 
The  same  rule  is  said  to  apply  to  such  pieces 
or  parcels  of  the  land*  marked  on  the  plot  or 
map  as  squares,  courts,  or  parks.  The  rea- 
son for  the  rule  is  that  the  grantor,  by  mak- 
ing such  a  conveyance  of  his  property,  in- 
duces the  purchasers  to  believe  that  the 
streets  and  alleys,  squares,  courts,  and  parks 
will  be  kept  open  for  their  use  and  benefit; 
and,  having  acted  upon  the  faith  of  his  im- 
plied representations,  based  upon  his  con- 
duct in  plotting  the  land  and  selling  accord- 
ingly, he  is  equitably  estopped,  as  well  in 
reference  to  the  public  as  to  his  grantees, 
from  denying  the  existence  of  the  easement 
thus  created.  13  Cyc.  457,  and  notes.  Many 
authorities  sustain  the  principle,  and  the 
dedication,  when  once  fully  made,  is  held  to 
be  irrevocable.  Moose  v.  Carson,  104  N.  0. 
431,  7  L.  R.  A.  548,  17  Am.  St.  Rep.  881,  10 
S.  E.  689,  and  numerous  authorities  cited  in 
the  opinion  of  the  court  by  Justice  Avery, 
and  also  at  the  end  of  the  case  in  the  anno- 
tated edition  by  the  present  chief  justice. 
Davis  V.  Morris,' 132  N.  C.  436,  43  S.  E.  950; 
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Hughes  V.  Clark,  134  N.  C.  460,  46  S.  E. 
950,  47  S.  E.  462;  Milliken  v.  Denny,  135 
N.  C.  22,  47  S.  E.  132,  s.  c.  141  N.  C.  227,  53 
S.  E.  867;  Hester  v.  Durham  Traction  Co. 
138  N.  C.  293,  1  L.R.A.(N.S.)  981,  50  S.  E. 
711 ;  State  v.  Fisher,  117  N.  C.  740,  23  S.  E. 
158;  Tise  v.  Whi taker-Harvey  Co.  144  N.  C. 
514,  57  S.  E.  210;  Collins  v.  Asheville  Land 
Co.  128  N.  C.  563,  83  Am.  St.  Rep.  720,  39 
S.  E.  21;  Bailliere  v.  Atlantic  Shingle, 
Cooperage  &  Veneer  Co.  150  N.  C.  627,  64 
S.  E.  754;  and  other  authorities  cited  in  the 
briefs  of  counsel  in  this  case,  to  which  ac- 
cess may  be  had  by  those  wishing  to  pursue 
the  investigation  further. 

But,  while  the  rule  is  well  established, 
it  is  necessary  that  in  some  way  notice  of  the 
dedication  thus  made  be  fixed  upon  those 
who  may  buy  any  part  of  the  property  which 
is  subject  to  or  charged  with  the  easement, 
or  of  the  rights  of  others  flowing  from  the 
dedication.  It  would  be  unjust  that  a  rule 
which  is  based  upon  an  equitable  doctrine 
should,  in  its  application,  deprive  a  man  of 
property  bought  in  good  faith,  for  value,  and 
without  notice  of  the  right  to  the  easement. 
Parties  who  claim  the  benefit  of  the  ease- 
ment by  virtue  of  the  implied  dedication  can 
easily  protect  their  right  and  interest  in  it 
by  having  proper  reference  made  to  the  map 
in  their  deeds,  and,  if  they  fail  to  do  so,  it 
is  their  own  fault,  and  they  should  not  be 
permitted  to  visit  its  consequences  upon  an 
innocent  purchaser  who  was  misled  by  their 
laches.  It  is  said  that  the  original  grantor, 
who  Sold  by  the  map  or  the  diagram  of  the 
land  as  laid  out  into  blocks  and  lots,  streets, 
and  avenues,  and  those  claiming  under  him, 
are  estopped  to  deny  the  right  of  prior  pur- 
cliasers  of  lots  to  an  easement  in  the  streets 
represented  on  the  map ;  but  it  is  not  a  strict 
estoppel,  but  one  arising  out  of  the  conduct 
of  the  party  who  originally  owned  the  land 
and  plotted  it  for  the  purpose  of  selling  the 
lots,  and  is  predicated  upon  the  idea  of  bad 
faith  in  him,  or  those  claiming  under  him 
with  knowledge  of  the  facts,  or  with  notice 
thereof,  either  express  or  constructive,  to 
repudiate  his  implied  representation  that 
the  streets  and  alleys,  parks  and  places,  will 
be  kept  open  and  unobstructed  for  the  use  of 
those  who  may  buy  from  him.  So  far  as 
the  owner  is  concerned,  it  would  be  fraud- 
ulent for  him  to  contest  the  right  of  his 
grantees;  but  as  to  those  who  have  bought 
without  notice,  actual  or  constructive,  of 
the  facts,  and  the  equitable  estoppel  fastened 
upon  him,  the  estoppel  grounded,  as  we  have 
said,  in  an  equitable  principle,  completely 
fails.  The  same  general  principle  of  equity 
that  raises  the  estoppel  will  protect  him  as 
an  innocent  purchaser  from  its  operation, 
and  this  is  but  just  and  right.  But  we  are 
not  without  direct  authority  upon  this  point, 
44  L.RJ^.(N.S.) 


although  the  proposition  seems  to  be  some- 
what new,  or  rather  cases  presenting  it  are 
rare,  but  it  is  at  last  but  the  application  of 
a  conceded  rule  of  equity  to  the  special  facts 
of  the  case.  One  who  buys  property  of 
another  without  notice  that  some  third  per- 
son has  a  right  to,  or  interest  in,  such  prop- 
erty, and  pays  a  full  and  fair  price  for  the 
same  at  the  time  of  such  purchase,  or  before 
he  has  notice  of  the  claim  or  interest  of  such 
other  in  the  property  (5  Cyc.  719),  takes 
the  same  free  from  the  right  of  the  other, 
because  he  is  regarded  as  an  innocent  pur- 
chaser, and  entitled  to  the  equitable  con- 
sideration of  the  court.  It  is  a  perfectly 
just  rule,  and  it  would  be  strange  if  the  law 
were  otherwise. 

It  is  said  in  13  Cyc.  pp.  492,  493,  that, 
with  the  exception  of  bona  fide  purchasers 
without  notice,  all  parties  holding  under  a 
dedicator  take  only  his  title.  "The  general 
rules  as  to  the  title  taken  by  bona  fide  pur- 
chasers without  notice  apply  when  the  en- 
cumbrance is  a  dedication  to  the  public  use. 
Usually,  however,  the  state  of  the  property 
or  the  records  constitute  notice  by  which 
the  purchaser  is  bound,  whether  his  knowl- 
edge of  the  easement  be  actual  or  not."  The 
question  was  directly  raised  in  Schuchman 
v.  Homestead,  111  Pa.  48,  2  Atl.  407,  and 
after  stating  that  a  bona  fide  purchaser 
without  notice  is  unaffected  by  notice  to  his 
vendor  (Bond  v.  Stroup,  3  Binn.  66),  and 
therefore,  if  the  defendants  in  that  case  pur- 
chased the  land  without  notice,  even  if 
Phillips,  their  immediate  vendor,  had  been 
notified  of  the  dedication  before  his  pur- 
chase, their  title  would  be  good,  it  was 
there  said  by  the. court:  "It  is  reasonably 
certain  that  the  Homestead  Bank  &  Life 
Insurance  Company  dedicated  the  land  to 
the  public,  and  that  a  number  of  persons 
purchased  lots  expecting  to  enjoy  the  result- 
ing advantage.  However,  nothing  in  the 
plan,  or  in  the  course  of  title,  or  on  the 
ground,  was  a  warning  to  Ormsby  Phillips 
of  such  dedication,  and  therefore  he  acquired 
a  good  title.  The  citizens  of  the  borough 
suffer  serious  loss  under  the  operation  of  a 
rule  which  applies  to  them  as  it  would  to 
an  individual  under  similar  circumstances." 
So,  in  South  Baltimore  Harbor  &  Improv. 
Co.  v.  Bmith,  85  Md.  542,  37  Atl.  29,  the 
court  asserted  the  same  principle  as  apply- 
ing to  cases  of  dedication,  saying:  "It  may 
be  conceded  that,  if  there  were  any  owners 
of  lots  who  purchased  under  such  circum^ 
stances  and  without  notice  of  the  contents 
of  the  agreement  between  the  Patapsco  and 
Brooklyn  companies,  they  would  have  a 
standing  in  a  court  of  equity."  We  think 
the  same  doctrine  was  impliedly  recognisscd 
bv  this  court  in  Collins  y.  Asheville  Land 
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Co.  128  N.  C.  *5Q7,  83  Am.  St.  Rep.  720,  39 
S.  E.  2L 

In  this  case  there  is  no  reference  in  the 
deeds,  as  set  out  in  the  record,  to  the  map 
of  Bullock,  and  no  deed  in  defendant's  chain 
of  title  referring  to  the  map.  The  testimony 
given  by  defendant's  witnesses,  a  part  of 
which  we  have  recited,  tends  to  show  that 
there  was  nothing  "on  the  ground"  to  warn 
Miller  or  Roper,  his  vendor,  of  any  dedica- 
tion. It  is  true  there  was  testimony  to  the 
contrary,  but  the  court  submitted  the 
seventh  issue  to  the  jury,  and,  upon  a  pre- 
sumably fair  consideration  of  the  evidence, 
they  answered  it  in  favor  of  defendants. 
The  court  let  that  issue  stand  and  gave 
judgment  on  the  entire  verdict.  Plaintiff 
did  not  ask  that  it  be  set  aside  as  to  the 
seventh  issue,  which  application,  if  made, 
would  have  been  addressed  to  the  discretion 
of  the  court.  There  is  no  exception  upon 
which  the  verdict  as  to  that  issue  can  now 
be  assailed,  and  there  could  not  well  be  as 
plaintifT  did  not  appeal,  but  defendants  did. 
The  court  simply  disregarded  the  legal 
effect  of  the  seventh  issue,  and,  we  presume, 
for  the  reason  that  he  did  not  think  it  pre- 
vented a  recovery  by  the  plaintiff,  or,  in 
other  words,  that  the  doctrine  of  bona  fide 
purchaser  without  notice  did  not  apply  to 
the  case.  Even  if  the  judge  though  there 
was  constructive  or  legal  notice  to  defendant 
of  the  dedication,  which  there  was  no£,  as 
we  have  shown,  he  should  have  set  aside 
the  verdict  upon  that  ground,  so  that  de- 
fendant could  review  his  ruling. 

As  the  issue  and  answer  thereto  were 
permitted  to  remain  a  part  of  the  verdict, 
we  cannot  go  behind  it  to  inquire  whether 
there  was  actual  or  constructive  notice,  as 
we  give  judgment,  not  upon  evidence,  but 
upon  the  findings  of  fact  or  the  verdict  of 
the  jury.  If  the  court  was  of  opinion  that 
there  was  no  evidence  to  support  the  finding 
upon  the  seventh  issue,  or  that  it  was 
against  the  weight  of  the  evidence,  the  rem- 
edy was  to  set  it  or  the  entire  verdict  aside. 
In  the  absence  of  such  a  course  of  procedure, 
we  cannot  ignore  the  finding,  nor  could  the 
judge,  but  must  accept  it  as  true  and  cor- 
rect. There  was  strong  and,  if  believed  by 
the  jury,  which  seems  to  have  been  the  case, 
convincing  proof  to  sustain  their  finding 
upon  that  issue.  The  plan  or  map  made  by 
Tripp,  the  surveyor,  for  Dr.  Bullock,  was 
never  attached  to  any  of  the  deeds.  It  may 
Ik?  a  fact  that  lots  were  sold  to  plaintiffs, 
except  the  town,  and  to  others,  with  refer- 
ence to  the  plan,  but  tlie  evidence  shows  that 
it  was  never  made  public,  but  was  found  by 
J.  P.  Clark,  plaintiffs'  witness,  among  the 
papers  of  his  father  when  the  latter  died. 

Ijooking  at  the  whole  case,  we  find  that 
there  was  evidence  for  the  jury,  under  in- 
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structions  from  the  court,  by  which  they 
were  warranted  in  finding  that  there  was 
"nothing  in  the  plan,  or  in  the  course  of 
(defendant's)  title,  or  on  the  ground,"  to 
notify  Miller  or  Roper  of  any  dedication  of 
land  west  of  Pamlico  street  for  another 
street  to  be  called  "Pungo,"  and  therefore, 
if  in  fact  there  was  such  a  dedication,  he 
purohased  bona  fide  and  without  notice  of 
it.  Schuchman  v.  Homestead,  supra.  The 
deeds  are  not  set  out  in  the  record,  but  only 
extracts  therefrom  showing  the  description. 
Some  of  them  call  for  Pungo  street  as  the 
boundary  of  the  lots  conveyed  thereby,  but 
there  is  nothing  in  them  to  indicate  where 
it  is  on  the  map,  as  the  latter  is  not  re- 
ferred to. 

If  they  had  referred  to  the  map  and  it 
delineated  the  street,  or  if  the  jury  had 
found  that  there  was  physical  marks  on  the 
ground  of  such  a  nature  that  defendant 
must  have  known  of  the  dedication,  a  differ- 
ent question  would  be  presented,  as  a  pur- 
chaser is  bound  to  take  notice  of  an  appar- 
ent easement,  servitude,  or  dedication  for  a 
street  or  oj^her  way;  and,  if  he  fails  to  do  so, 
he  buys  at  his  peril,  and  takes  his  title  sub- 
ject thereto.  But  all  this,  as  we  have  said, 
was  for  the  jury  to  consider  before  the 
verdict  was  returned,  and  under  proper  in- 
structions from  the  court.  The  verdict  only 
finds  that  Bullock  owned  the  land  covering 
the  locus  in  quo;  that  he  caused  it  to  be 
surveyed  and  plotted  into  lots  and  streets, 
and  sold  lots  with  reference  to  the  plot; 
and  that,  on  the  map,  what  is  known  as 
Pungo  street  is  designated  as  extending 
from  Pamlico  to  Allen  streets;  and  that 
defendant  A.  Miller  has  obstructed  it;  but 
that  he  purchased  his  lot  without  any  no- 
tice of  the  dedication  of  the  street. 

But  there  is  no  evidence  that  he  ever 
saw  the  map  or  heard  of  it,  and  the  mere 
fact  that  Bullock  conveyed  according  to  a 
hidden  or  concealed  map,  and  without  refer- 
ence thereto  in  his  deeds,  as  far  as  appears, 
is  certainly  not  legal  notice  to  Miller  of  the 
dedication  and  location  of  the  street.  So 
that  the  important  fact  is  omitted  from  the 
verdict  that  Bullock,  in  contemplation  of 
law,  conveyed  by  the  map, — that  is,  by  re- 
ferring to  it, — ^and  there  is  absolutely  no 
evidence  that  Miller  or  Roper  actually 
knew  of  the  map  or  had  ever  heard  of  it.  If 
there  was,  the  jury  were  not  influenced  by 
it  in  making  up  their  verdict,  and  it  is  for 
them  to  say  what  the  facts  are.  In  truth, 
they  seemed  to  have  repudiated  the  plain- 
tiffs* testimony  as  to  there  being  any  street 
known  as  Pungo,  west  of  Pamlico,  and  to 
have  accepted  what  defendants'  witness  tes- 
tified in  regard  to  that  matter,  viz.,  that 
the  land  was  swampy  and  subject  to  the  ebb 
and  flow  of  the  tide. 
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Upon  the  verdict  of  the  whole  case,  the 
court,  in  our  opinion,  should  have  given 
judgment  for  the  defendants,  and  erred  in 
entering  judgment  for  the  plaintilTs  upon 
the  verdict.  This  reverses  the  judgment, 
and  the  court  helow  will  enter  judgment  for 
defendants  accordingly. 

We  have  not  considered  the  other  serious 
questions  as  to  the  right  of  plaititiiTs  to  an 
injunction,  as  we  have  not  found  it  essential 
to  do  so.  It  may  be  that  a  municipal  cor- 
poration, like  the  town  of  Belhaven,  is  en- 
titled to  have  an  obstruction  in  its  streets 
removed,  and  for  that  purpose  to  have  a 
mandatory  injunction  in  a  proper  case.  It 
has  .been  held  that  it  can  bring. ejectment 
where  a  street,  or  a  part  thereof,  is  illegally 
withheld,  and  some  courts  hold  that  an  in- 
junction will  lie  as  the  more  speedy  and  con- 
venient remedy.  We  will  decide  those  ques- 
tions when  properly  and  necessarily  pre- 
sented to  us.  If  the  town  of  Belhaven  re- 
quires the  land  of  the  defendant  Miller  for 
public  use  as  a  street,  it  may  be  acquired 
by  condemnation.    Reversed. 


RHODE  ISIiAXD   SUPREMB   COURT. 

GUSTAV  BLOMEN  et  al. 

V. 

N.  BARSTOW  COMPANY,  Appt. 


CARIN  FREDERICKSON 
v. 

SAME,  Appt. 
(—  R.  I.  — ,  86  Atl.  924.) 

Nuisance  —  operation  of  drop  hammer. 

1.  The  operation  of  a  drop  hammer  with 
great  noise  and  vibration  so  as  to  be  un- 


endurable by  occupants  of  neighboring 
dwellings  and  injurious  to  their  nervous 
systems  is  a  nuisance. 

Injunction  —  against  nuisance  —  drop 
hammer. 

2.  Injunction  will  lie  at  the  suit  of 
neighboring  property  owners  to  restrain 
the  use  of  a  drop  hammer  in  such  a  manner 
as  to  constitute  a  nuisance. 

(February  20,  1913.) 

APPEAL  by  defendant  from  a  decree  of 
the  Superior  Court  for  Providence  and 
Bristol  Counties  in  complainants'  favor  in 
a  suit  to  restrain  defendant  from  operating 
drop  hammers.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  lilttlefield  &  Barrows,  for  ap- 
pellant: 

The  noise  or  vibration  complained  of  must 
be  excessive  and  such  as  to  materially  inter- 
fere with  and  disturb  the  comfort  of  a 
person  of  ordinary  sensibility. 

Baker  v.  Boston  Elev.  R.  Co.  183  Mass. 
178,  68  N.  E.  711;  Rogers  v.  Elliott,  146 
Mass.  349,  4  Am.  St.  Rep.  316,  16  N.  E.  768 ; 
Farrell  v.  New  York  Steam  Co.  23  Misc.  726, 
63  N.  Y.  Supp.  65;  Seligman  v.  Victor 
Talking  Mach.  Co.  71  N.  J.  Eq.  697,  63  Atl. 
1093;  Butterfield  y.  Klaber,  34  Phila.  Leg. 
Int  88,  52  How.  Pr.  255;  Scott  v.  Houpt,  8 
Kulp,  60;  McCann  v.  Strang,  97  Wis.  651, 
72  N.  W.  1117;  Miller  v.  Schindle,  16  Pa, 
Co.  Ct.  341. 

Injunction  will  not  be  granted  where  it 
will  be  inequitable  between  the  parties,  or 
will  work  detriment  to  the  public,  or  will 
involve  damage  to  the  defendants  engaged 
in  a  lawful  business  disproportionate  to  the 
damage  to  the  complainant  from  the  con- 
tinuance of  the  alleged  nuisance. 

Davis  V.  Sawyer,  133  Mass.  289,  43  Am. 


Note,  —  Noise  with  or  without  vibration 
incident  to  lawful  industrial  Imai- 
ness,  as  nuisance. 

This  note  supplements  the  note  to  Le- 
Blanc  V.  Orleans  Ice  Mfg.  Co.  17  L.R.A. 
(N.S.)  287,  where  the  earlier  cases  are  col- 
lected, and  is  confined  to  the  scope  indi- 
cated by  the  first  paragraph  of  that  note. 

A  stable  for  horses  as  a  nuisance  is  dis- 
cussed in  a  note  to  Oehler  v.  Levy,  17  L.R.A. 
(N.S.)   1025. 

For  cases  involving  a  coal  yard  as  a  nui- 
sance, see  First  Ave.  Coal  &  Lumber  Co.  v. 
Johnson,  32  L.R.A.(N.S.)  522,  and  note. 

And  as  to  the  right  of  a  property  owner 
to  damages  or  injunction  for  maintenance 
of  electric  light  plant  in  the  vicinity  of  his 
property,  see  Sherman  Gas  &  Electric  Co.  v. 
Beldcn,  27  L.R.A. (N.S.)    237,  and  note. 

Noise  alone  may  constitute  a  nuisance, 
depending  upon  the  character  and  volume 
of  the  noise,  and  the  time  and  duration  of 
its  occurrence,  and  the  place  where  it  oc- 
44  L.R.A.(N.S.) 


curs,  and  the  surroundings  thereof.  Reillcy 
V.  Curley,  75  N.  J.  Eq.  57,  138  Am.  St. 
Rep.  610,  71  Atl.  700.  And  in  that  case  it 
was  held  that  the  operation  of  any  engine 
and  cable  for  depositing  stone  upon  a  va- 
cant lot,  the  noise  of  which  practically  pre- 
cluded conversation  in  neighboring  resi- 
dences with  the  windows  closed,  constituted 
a  nuisance. 

To  render  noise  a  nuisance,  it  must  be 
of  such  a  character  as  to  be  of  actual  physi- 
cal discomfort  to  persons  of  ordinary  sensi- 
bilities. McGill  T.  Pintsch  Compressing  Co. 
140  Iowa,  429,  20  L.RJV.(N.S.)  466,  118  N. 
W.  786. 

In  Harris  v.  Randolph  Lumber  Co.  — 
Ala.  — ,  57  So.  453,  it  was  held  that  whether 
the  noises  incident  to  the  operation  of  a 
planing  mill  were  destructive  of  the  ordi- 
nary comfort  of  near-by  residents,  or  in- 
tolerable to  them,  was  a  question  of  fact 
for  the  jury. 

Seligman  v.  Victor  Talking  Mach.  Co.  71 
N.  J.  Eq.  697,  63  Atl.  1093,  which  is  con- 
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Rep.  519;  Miller  v.  Schindle,  16  Pa.  Co.  Ct. 
341 ;  McGuire  v.  Bloomingdale,  33  Misc.  337, 
68  N.  Y.  Supp.  477;  Campbell  v.  Seaman,  63 
X.  Y.  677,  20  Am.  Bep.  567 ;  Bowden  v.  Edi- 
son Electric  Illuminating  Co.  29  Misc.  171, 
60  X.  Y.  Supp.  835. 

When  the  noise  or  vibration  complained 
of  is  caused  by  the  operation  of  machinery 
essential  to  the  respondent's  business,  and 
not  merely  subsidiary  thereto,  great  caution 
is  exercised  in  granting  an  injunction. 

Miller  v.  Schindle,  16  Pa.  Co.  Ct.  341; 
Davis  V.  Sawyer,  133  Mass.  289,  43  Am.  Rep. 
519 ;  Rogers  v.  Elliott^  146  Mass.  353,  4  Am. 
St.  Rep.  316,  15  N.  E.  768;  McCaffrey's  Ap- 
peal, 105  Pa.  253;  Romer  v.  St.  Paul  City 
R.  Co.  75  Minn.  211,  74  Am.  St.  Rep.  455,  77 
X.  W.  825. 

The  character  of  the  locality  in  which  the 
machinery  is  operated  is  to  be  considered  in 
determining  whether  its  operation  is  a  nui- 
sance. 

Eller  V.  Koehler,  68  Ohio  St.  51,  67  N.  E. 
SO;  Rogers  v.  Elliott,  146  Mass.  351,  4  Am. 
St.  Rep.  316, 15  N.  E.  768;  Sturges  v.  Bridg- 
man,  I>.  R.  11  Ch.  Div.  852,  48  L.  J.  Ch.  N.  S. 
785,  41  L.  T.  N.  S.  219,  28  Week.  Rep.  200; 
Dittman  v.  Repp,  50  Md.  616,  33  Am.  Rep. 
325;  McCann  v.  Strang,  97  Wis.  651,  72 
X.  W.  1117;  McCaffrey's  Appeal,  105  Pa. 
253;  Kerr,  Inj.  p.  377;  Straus  v.  Barnett, 
140  Pa.  Ill,  21  Atl.  254. 


The  time  of  day  during  which  the  noises 
and  vibrations  are  caused  is  also  an  im- 
portant element  in  determining  whether  or 
not  they  constitute  a  nuisance.  Such  things 
occurring  during  the  nighttime  may  be  a 
nuisance  which  would  not  be  if  occurring 
during  the  hours  of  daylight. 

Seligman  v.  Victor  Talking  Mach.  Co.  71 
N.  J.  Eq.  697,  63  Atl.  1093;  Scott  v.  Haupt, 
8  Kulp,  42;  Farrell  v.  Foster,  34  Phila.  Leg. 
Int.  88,  note;  Butterfield  v.  Klaber,  34  Phila. 
Leg.  Int.  87;  Sturges  v.  Bridgman,  L.  R.  11 
Ch.  Div.  852,  48  L.  J.  Ch.  X.  S.  785,  41 
L.  T.  X.  S.  219,  28  Week.  Rep.  200;  Dittman 
v.  Repp,  50  Md.  516,  33  Am.  Rep.  325;  Shaw 
V.  Queen  City  Forging  Co.  7  Ohio  X.  P.  254, 
10  Ohio  S.  &  C.  P.  Dec.  107;  Joyce,  Inj. 
§   1098. 

Messrs.  Thomas  A.  Carroll  and  Walter 
P.   Snesman,  for  appellees: 

The  operation  of  the  500 -pound  hammer  is 
a  nuisance. 

Hennessy  v.  Carmony,  50  X.  J.  Eq.  616,  25- 
Atl.  374;  McKeon  v.  See,  51  X.  Y.  300,  10 
Am.  Rep.  659;  Dittman  v.  Repp,  50  Md.  516, 
33  Am.  Rep.  325. 

Defendant  must  make  a  reasonable  use  of 
his  property,  but  no  use  of  his  property  can 
be  reasonable  if  it  results  in  a  nuisance  to 
complainants. 

Atty.  Gen.  v.  Cole  &  Son  [1901]  1  Ch. 
205,  70  L.  J.  Ch.  X.  S.  148,  65  J.  P.  88,  83 
L.  T.  X.  S.  725. 


tained  in  the  earlier  note,  was  affirmed 
without  opinion  by  the  court  of  error  and 
appeals  in  72  X.  J.  Eq.  046,  73  Atl.  1118. 

In  Heath  v.  Brighton,  98  L.  T.  X.  S. 
118,  72  J.  P.  225,  24  Times  L.  R.  414,  the 
humming  sound  of  an  electric  plant  in  the 
immediate  vicinity  of  a  church,  which  noise, 
though  it  may  have  caused  annoyance  to 
some  persons  of  unusually  sensitive  nature, 
would  not  disturb  an  ordinary  person,  was 
held  not  to  be  such  a  nuisance  as  to  be  en- 
joined. 

In  Peck  V.  Xewburgh  Light,  Heat,  &  P. 
Co.  132  App.  Div.  82,  116  X.  Y.  Supp.  433, 
it  is  held  that  noise  necessarily  and  usually 
incident  to  the  operation  of  an  electric 
plant,  which  did  not  bar  conversation  even 
in  close  vicinitv  to  the  engines,  was  not  suf- 
ficient to  constitute  a  nuisance. 

And  this  holding  is  approved  and  ap- 
plied to  the  noise  resulting  from  the  opera- 
tion of  an  ice  plant  in  Knaub  v.  Meyer,  141 
K.  Y.  Supp.  819. 

In  Austin  v.  Converse,  219  Pa.  3,  67  Atl. 
021,  is  held  that  while  the  noise  incident  to 
the  operation  of  locomotive  works  day  and 
night  was  an  inconvenience  and  discomfort 
to  complainant,  who  operated  a  boarding 
houqe  opposite  a  part  of  the  works,  never- 
theless, inasmuch  as  the  noise  was  of 'the 
class  incident  to  the  neighborhood  when 
complainant  went  into  it,  and  had  not  been 
greatly  increased  since  that  time,  she  was 
not  entitled  to  interfere  with  it. 
44  L.RwA.(X.8.) 


In  Church  of  Jesus  Christ,  L.  D.  S.  v. 
Oregon  Short  Line  R.  Co.  103  Pac.  243,  36 
Utah.  238,  23  L.R.A.(X.S.)  860,  140  Am. 
St.  Rop.  819,  noises  attendant  upon  the 
careful  and  prudent  operation  of  a  railroad 
switch  yard,  which  affected  alike  all  with- 
in hearing  distance  thereof,  were  apparently 
not  regarded  as  a  private  nuisance  to  a 
religious  society  whose  services  were  dis- 
turbed  and  interrupted  by  them. 

In  Pope  v.  Poate,  7  Ont.  L.  Rep.  207,  the 
noise  incident  to  the  teaching  of  music  in 
a  building  was  held  not  to  be  such  a  nui- 
sance as  would  be  enjoined  at  the  instance 
of  another  occupant  of  the  building. 

In  Collins  v.  Wayne  Iron  Works,  227  Pa. 
326,  76  Atl.  24,  19  Ann.  Cas.  991,  the  opera- 
tion of  riveting  and  other  noisy  machines 
in  a  residential  district  was  held  to  be  a 
nuisance,  and  defendant  was  enjoined  from 
operating  them  between  the  hours  of  7  P.  M. 
and  7  a.  m.  and  from  operating  them  at 
any  other  time  except  on  the  inside  of  the 
building  with  doors  and  windows  closed. 

And  in  Alley  v.  Duchemin,  2  Pr.  Edw. 
Isl.  348,  defendants  were  enjoined  from 
operating  their  steam  plant  situated  adja- 
cent to  complainant's  residence,  in  such  a 
way  as  to  diminish  complainant's  comfort- 
able enjoyment  of  his  dwelling,  either  by 
tremulous  motion,  shaking,  thumping,  or 
by  causing  sounds,  rattling,  or  other  dis- 
agreeable noises.  R.  L.  S. 
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Johnson,  Ub.  J.,  delivered  the  opinion 
of  the  court: 

These  two  bills  in  equity  are  brought  by 
the  complainants  to  restrain  the  respondent 
from  operating  a  drop  or  hammer,  weighing 
500  pounds,  and  from  operating  several 
smaller  hammers,  two  of  which  weigh  250 
pounds  each,  and  a  gas  generator,  used  by 
the  respondent  in  its  business  of  manufac- 
turing jewelry,  and  contained  in  its  large 
brick  factory  building  located  on  the  corner 
of  Public  and  Temple  streets,  in  the  city  of 
Providence.  The  complainant  Garin  Freder- 
ickson  is  the  owner  of  a  lot  of  land,  with 
a  dwelling  house  thereon,  situated  on  the 
easterly  side  of  Temple  street,  a  short  dis- 
tance south  of  Public  street.  The  complain- 
ants Blomen  are  the  owners  of  a  lot  of  land, 
with  a  dwelling  house  thereon,  situated  on 
said  easterly  side  of  Temple  street,  and 
bounding  northerly  on  said  Frederickson 
land.  These  houses  were  built  before  the 
respondent  purchased  the  land  immediately 
north  of  said  Frederickson  land,  and  erected 
a  jewelry  shop  thereon.  In  the  Temple 
street  end  of  this  factory,  respondent  erected 
five  drop  hammers,  weighing  respectively 
500  pounds,  250  pounds,  100  pounds,  and 
two  50  pounds  each.  All  of  these  drop 
hammers  are  located  just  northerly  of  the 
Frederickson    house. 

The  bills  allege  that  the  operation  of  said 
drops  or  hammers  causes  noise  and  vibra- 
tion, which  destroy  the  comfortable  enjoy- 
ment of  the  property  of  said  complainants. 
These  allegations  are  denied  by  the  respond- 
ent, which  admits  that  a  slight  noise  and  jar 
of  the  complainants'  property  is  caused  by 
the  operation  of  the  500-pound  hammer,  but 
denies  that  the  noise  and  jar  so  caused  is  ex- 
cessive or  so  great  as  to  destroy  or  seriously 
impair  the  comfortable  enjoyment  of  the 
complainants'  property.  The  respondent  also 
denies  that  the  operation  of  the  small  ham- 
mers and  of  the  gas  generator  causes  any 
disturbing  noise  or  any  perceptible  jar  of 
the  complainants'  property. 

The  causes  were  heard  together  by  the 
presiding  justice  of  the  superior  court.  The 
evidence  showed  that  from  September,  1011, 
until  Christmas,  1911,  the  factory  and  tliese 
hammers  were  operated  until  9  o'clock  in  the 
evening.  Since  that  time,  the  factory  hsm 
been  running  in  the  daytime  only.  When 
the  500-pound  hammer  is  in  operation,  it 
drops  about  two  or  three  times  a  minute, 
from  a  height  of  2  feet,  8  or  9  inches.  Com- 
plainants' witnesses  testified  that  the  opera- 
tion of  the  600-pound  hammer  jarred  the 
Frederickson  and  Blomen  houses.  Mrs. 
Frederickson  says  it  jars  the  house;  it  is  a 
severe  shake.  Mr.  Thoma^son,  one  of  Mrs. 
Frederickson's  tenants,  says  he  feels  a  per- 
ceptible jar  to  the  premises.  George  £. 
14  L.R.A.(N.S.) 


Smith,  another  of  Mrs.  Fredrickson's  ten- 
ants, says  it  makes  the  whole  place  tremble 
and  vibrate.  Mr.  Anderson,  one  of  Mr. 
Blomen's  tenants,  says  there  is  a  steady  jar 
and  shock.  Mrs.  Anderson,  his  wife,  says 
there  is  a  jarring  of  the  house  every  time 
the  hammer  strikes.  Mr.  Lanigan,  another 
of  Mr.  Blomen's  tenants,  says  it  shakes  and 
vibrates  and  jars  the  house.  Mrs.  Lanigan, 
his  wife,  says  it  jars  the  house.  These  wit- 
nesses testify  that  this  jarring  and  vibration 
is  heavy  enough  to  rattle  the  dishes,  to 
swing  a  door  open,  to  move  a  flatiron  on  a 
shelf,  to  rattle  the  windows,  and  to  shake  a 
paper  when  reading.  The  complainants  had 
other  witnesses  who  did  not  testify;  it  being 
admitted  by  respondent's  counsel  that  they 
would  testify  substanially  the  same  in  re- 
gard to  the  concussion.  George  E.  Smith, 
one  of  Mrs.  Fredrickson's  tenants,  says  it 
is  so  bothersome  and  disturbing  there  that 
he  has  made  up  his  mind  to  leave  just  as 
soon  as  he  can.  Mr.  Thomasson,  another  of 
Mrs.  Fredrickson's  tenants,  says  his  tene- 
ment is  not  so  desirable  as  it  was,  and  that 
he  is  going  to  get  out  of  there  as  soon  as  he 
gets  straightened  out,- unless  the  thing  is 
stopped.  Mrs.  Anderson,  who  lives  in  the 
Blomen  house,  says  that,  owing  to  the  dis- 
turbance and  vibration  from  respondent's 
factory,  she  and  her  husband  are  going  to 
move  just  as  soon  as  they  can  find  a  house. 
John  F.  O'Rourke,  one  of  respondent's  wit- 
nesses, says  he  is  in  the  real  estate  business, 
and  that  the  factory  has  depreciated  the 
value  of  Mrs.  Fredrickson's  house  to  the  ex- 
tent of  $1,500.  The  respondent's  witnesses 
testify  that  a  slight  vibration  could  be  felt 
in  the  Fredrickson  yard;  that  there  was  a 
jar  or  jolt  in  the  Fredrickson  yard,  and 
slight  vibration  and  concussion  in  the  Blo- 
men yard  just  south  of  the  former,  and 
farther  away  from  the  factory,  that  a 
tremor  of  the  ground  could  be  slightly  felt 
in  the  third  yard;  and  that  a  very  slight 
vibration  could  be  felt  at  239  Public  street. 
The  court  took  a  view  of  the  premises, 
and,  after  hearing  further  testimony,  an- 
nounced his  decision  wherein  he  says  he 
would  not  grant  the  preliminary  injunction 
if  Jie  had  not  a  very  clear  opinion  of  the 
case;  that  he  is  satisfied  the  heavy  drop  is 
something  unendurable  to  the  people  in  the 
immediate  vicinity;  that  the  vibration  and 
noise  are  very  great,  very  disturbing,  start- 
ling, jarring,  not  only  extremely  uncomfort- 
able, but  necessarily  injurious  to  the  nerv- 
ous system  of  the  people  who  are  near 
enough  to  it;  that,  as  to  the  FredrickRon 
and  Blomen  houses,  he  is  of  the  very  clear 
opinion  that  the  noise  is  unendurable,  and 
that  the  preliminary  injunction  ought  to  be 
granted.  At  the  request  of  counsel  for  re- 
spondent, the  court  consented  to  modify  the 
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decrees  so  as  to  allow  respondent  to  use  the 
600-pound  hammer  for  four  hours  a  day; 
but  the  court  wished  it  to  be  understood 
that  he  did  not  intend  the  modification  to  be 
permanent;  that  he  made  the  modification 
simply  during  the  pendency  of  the  appeal; 
and  that  in  his  opinion,  the  500-pound  ham- 
mer should  be  stopped  entirely. 

Decrees  for  a  preliminary  injunction 
were  entered  in  each  case,  as  advised  by  the 
court,  temporarily  restraining  the  respond- 
ent from  further  operating  said  500-pound 
hammer;  but  with  the  modification  that, 
during  the  pendency  of  this  appeal,  the  re- 
spondent might  operate  the  500-pound  drop, 
but  only  for  four  hours  a  day.  The  re- 
spondent appealed  from  these  decrees,  and 
filed  the  same  reasons  of  appeal  in  each 
case. 

These  reasons  of  appeal  are  as  follows: 
First,  that  said  decree  is  against  the  evi- 
dence and  the  weight  thereof;  second,  that 
said  decree  is  against  the  law;  third, 
said  decree  is  against  the  rights  of  the  re- 
spondent as  disclosed  by  the  pleadings  and 
proved;  fourth,  that  said  court  erred  in 
finding  and  decreeing  that  the  operation 
of  said  power  drop  or  hammer,  as  operated 
by  the  respondent,  is  a  nuisance;  fifth,  that 
said  court  erred  in  finding  that  said  decree 
should  be  without  any  modification  and  alv 
solute. 

The  findings  of  fact  by  the  trial  judge  are 
entitled  to  great  weight.  H6  heard  and 
saw  the  witnesses  on  the  stand,  and  besides 
he  took  a  view  of  the  premises  when  thA 
500-pound  drop  was  in  operation,  and  per- 
sonally observed  its  effect  upon  the  houses 
of  the  complainants.  From  our  examina- 
tion of  the  evidence,  we  are  satisfied  that 
his  findings  of  fact  are  justified. 

It  remains,  therefore,  to  consider  whether 
his  application  of  the  law  to  the  facts,  as 
found,    was    correct.      If   the    injury   com- 
plained of   amounts  to  a  nuisance,  and  a 
continuing  one,  the  appropriate  remedy  is 
by  a  bill  for  an  injunction.     In  Tipping  v. 
St.  Helen's  Smelting  Co.  4  Best  &  S.  608, 
11   Mor.   Min.   Rep.   43,  the  principle   was 
largeJy    discussed,    and    the    judgment    at 
nisi  prius  and  in  banc  was  affirmed  in  the 
exchequer  chamber,  4  Best  k  S.  616,  11  Mor. 
Min.    Rep.    49,    and.  upon    appeal,    by    the 
House  of  Lords,  11  H.  L.  Cas.  642,  25  Kng. 
Rul.  Cas.  144.    That  was  an  action  for  an 
injury    to    the    plaintifl''s    dwelling    house, 
caused  by  noxious  vapors  proceeding  from 
defendant's    smelting    works.      The    judge, 
at  nisi  prius,  laid  down  the  law  thus :     That 
"in  an  action  for  nuisance  to  property  by 
noxious  vapors  arisihg  on  the  land  of  an- 
other,  the   injury,   to   be  actionable,   must! 
be  such  as  visibly  to  diminish  the  value  of 
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the  property,  and  the  comfort  and  enjoy- 
ment of  it." 

In  Crump  v.  Lambert,  L.  R.  3  Eq.  409, 
Lord  Romilly  said:  "With  respect  to  the 
question  of  law,  I  consider  it  to  be  estab- 
lished, by  numerous  decisions,  that  smoke, 
unaccompanied  with  noise  or  noxious  vapor, 
that  noise  alone,  that  ofTensive  vapors 
alone,  although  not  injurious  to  health,  may 
severally  constitute  a  nuisance  to  the  owner 
of  adjoining  or  neighboring  property.  That, 
if  they  do  so,  substantial  damages  may  be 
recovered  at  law,  and  that  this  court,  if  ap- 
plied to,  will  restrain  the  continuance  of 
the  nuisance  by  injunction  in  all  cases  where 
substantial  damages  could  be  recovered  at 
law."  In  that  case  the  injury  resulted 
from  a  combination  of  smoke,  noxious 
vapors,  and  noise,  which  proceeded  from 
the  defendant's  works  adjoining  the  plain- 
tiff's houses,  where  he  carried  on  the  busi- 
ness of  manufacturing  iron  bedsteads. 
Other  cases  in  the  same  line  are.  Elliotson 
V.  Feetham,  2  Bing.  N.  C.  134,  2  Scott,  174, 
1  Hodges,  259;  Soltan  v.  De  Held,  2  Sim. 
N.  S.  133,  21  L.  J.  Ch.  N.  S.  153,  16  Jur. 
326 ;  Inchbald  v.  Barrington,  L.  R.  4  Ch.  388, 
21  L.  T.  N.  S.  259,  17  Week.  Rep.  459;  Ball 
V.  Ray,  L.  R.  8  Ch.  467,  28  L.  T.  N.  S.  346, 
21  Week.  Rep.  282. 

In  Fish  V.  Dodge,  4  Denio,  311,  at  page 
316,  47  Am.  Dec.  254,  which  was  for  a  nui- 
sance by  noise  and  dust  from  a  steam-boiler 
factory  adjoining  the  plaintiff's  dwelling 
house,  the  supreme  court  of  New  York,  by 
Bronson,  Ch.  J.,  says:  "It  is  a  rule  of  the 
common  law  that  a  man  should  so  use  his 
own  as  not  to  hurt  another;  and  therefore, 
if  one  carry  on  a  lawful  trade  or  business 
in  such  a  manner  as  to  prove  a  nuisance  to 
his  neighbor,  he  must  answer  in  damages. 
.  .  .  It  is  not  necessary  to  a  right  of 
action  that  the  owner  should  have  been 
driven  from  his  dwelling;  it  is  enough  that 
the  enjoyment  of  life  and  property  has  been 
rendered  uncomfortable.  .  .  .  Although 
the  manufacturing  of  steam-engine  boilers 
is  a  lawful  business,  it  w^as  carried  on  in 
such  a  manner  in  this  case  as  to  make  it  a 
great  annoyance  to  the  plaintiff;  and  she 
is  undoubtedly  entitled  to  redress  by  ac- 
tion." 

In  McKeon  v.  See,  51  N.  Y.  300,  10  Am. 
Rep.  659,  the  action  was  for  both  damages 
and  an  injunction  under  the  New  York 
Code;  and  the  trial  judge  found  that  the 
action  of  the  defendant's  machinery,  used 
to  saw  marble,  produced  a  jarring  and  shak- 
ing of  complainant's  two  houses,  injuring 
the  same,  and  amounting  to  a  nuisance  (the 
degree  of  vibration  was  not  stated),  and 
gave  judgment  for  $967,  apparently  for 
loss  of  rent,  with  an  award  of  an  injunc- 
tion.    The   general    term   of   the   supreme 


240 


RHODE  ISLAND  SUPREME  COURT. 


Feb., 


court  struck  out  the  judgment  for  damages, 
but  made  the  injunction  perpetual.  The 
court  of  appeals  affirmed  this  judgment. 

Campbell  y.  Seaman,  63  N.  Y.  568,  at 
page  576,  20  Am.  Rep.  567,  was  an  action 
for  a  nuisance  resulting  from  a  process 
used  by  the  defendant  in  burning  bricks 
upon  his  land,  by  which  noxious  gases  were 
generated,  which,  borne  by  the  winds  upon 
the  adjacent  lands  of  his  neighbor,  injured 
and  destroyed  his  trees  and  vegetation. 
Earl,  J.,  said:  "It  is  a  general  rule  that 
every  person  may  exercise  exclusive  do- 
minion over  his  own  property,  and  subject 
it  to  such  uses  as  will  best  subserve  his 
private  interests.  Generally  no  other  per- 
son can  say  how  he  shall  use  or  what  he 
shall  do  with  his  property.  But,  this  gen- 
eral right  of  property  has  its  exceptions  and 
qualifications.  8io  utere  tuo  ut  alienum  non 
Iccdas  is  an  old  maxim,  which  has  a  broad 
application.  It  does  not  mean  that  one 
must  never  use  his  own  so  as  to  do  any 
injury  to  his  neighbor  or  his  property.  Such 
a  rule  could  not  be  enforced  in  civilized 
society.  Persons  living  in  organized  com- 
munities must  suffer  some  damage,  annoy- 
ance, and  inconvenience  from  each  other. 
For  these  they  are  compensated  by  all  the 
advantages  of  civilized  society.  If  one 
lives  in  the  city,  he  must  expect  to  sufler 
the  dirt,  smoke,  noisome  odors,  noise,  and 
confusion  incident  to  city  life.  .  .  .  But 
every  person  is  bound  to  make  a  reasonable 
use  of  his  property  so  as  to  occasion  no  un- 
necessary damage  or  annoyance  to  his  neigh- 
bor. If  he  make  an  unreasonable,  unwar- 
rantable, or  unlawful  use  of  it,  so  as  to 
produce  material  annoyance,  inconvenience, 
discomfort,  or  hurt  to  his  neighbor,  he 
will  be  guilty  of  a  nuisance  to  his  neighbor. 
And  the  law  will  hold  him  responsible  for 
the  consequent  damage.  As  to  what  is  a 
reasonable  use  of  one's  own  property  cannot 
be  defined  by  any  certain  general  rules,  but 
must  depend  upon  the  circumstances  of  each 
case.  A  use  of  property  in  one  locality,  and 
under  some  circumstances  may  be  lawful 
and  reasonable,  which,  under  other  circum- 
stances would  be  unlawful,  unreasonable 
and  a  nuisance.  To  constitute  a  nuisance  the 
use  must  be  such  as  to  produce  a  tangible  and 
appreciable  injury  to  neighboring  property, 
or  such  as  to  render  its  enjoyment  specially 
uncomfortable  or  inconvenient." 

The  principle  is  also  sustained  by  the 
supreme  judicial  court  of  Massachusetts 
in  Wesson  v.  Washburn  Iron  Co.  13  Allen, 
95,  90  Am.  Dec.  181,  and  by  the  supreme 
court  of  Maine  in  Barnes  v.  Hathorn,  54 
Me.  124.  In  Davidson  v.  Isham,  9  N.  J. 
Eq.  189,  Chancellor  Williamson  held  that 
"it  is  not  necessary  that  the  smell  should 
be  unwholesome,  it  is  enough  if  it  renders 
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the  enjoyment  of  life  and  property  uncom- 
fortable." And  again:  "The  authorities 
are  abundant  to  sustain  the  position  that  an 
individual  cannot  erect,  in  a  densely  settled 
portion  of  a  city  or  town,  occupied  by  private 
dwellings,  any  kind  of  manufacturing  es- 
tablishments, and  so  use  the  machinery  and 
carry  on  the  business  as  to  render  living  in 
the  neighborhood  uncomfortable,  either  on 
account  of  the  noise  it  occasions,  or  of  its 
smoke  and  offensive  smells." 

In  Ross  V.  Butler,  19  N.  J.  Eq.  294,  at 
page  298,  97  Am.  Dec.  654,  Chancellor  Za- 
briskie  says :  "The  first  question  is  whether 
the  large  volume  of  dense  smoke,  issuing 
from  this  factory  upon  the  premises,  and 
jicnetrating  the  dwellings  of  the  complain- 
ants, is  such  a  nuisance  as  will  be  restrained 
by  this  court.  The  business  is  a  lawful 
one;  there  can  be  no  pretense  that  it  is 
injurious  to  health;  and  it  is  a  question  of 
great  practical  importance  in  this  state, 
where  manufactures  flourish  and  are  on  the 
increase,  whether  such  business  can  be  per- 
mitted in  the  neighborhood  of  dwelling 
houses,  where  the  smoke  and  cinders  render 
the  houses  uncomfortable  to  the  inhabitants. 
Smoke,  noise,  or  bad  odors,  even  when  not 
injurious  to  health,  may  render  a  dwelling 
very  uncomfortable,  so  as  to  drive  from  it 
anyone  not  compelled  by  poverty  to  remain. 
If  the  citizen  has  no  protection  against  such 
annoyances,  the  comfort  and  value  of  his 
home  can  be  destroyed  by  anyone  that  may 
choose  to  erect  such  annoyance  near  it,  and 
no  one  not  rich  enough  to  buy  all  the  land 
around  him  from  which  he  could  be  so 
annoyed  could  be  safe.  The  law  takes  care 
that  lawful  and  useful  business  shall  not 
be  put  a  stop  to  on  account  of  every  trifling 
or  imaginary  annoyance,  such  as  may  offend 
the  taste  or  disturb  the  nerves  of  a  fastid- 
ious or  over  refined  person.  But,  on  the 
other  hand,  it  does  not  allow  anyone,  what^ 
ever  his  circumstances  or  condition  may  De, 
to  be  driven  from  his  home,  or  to  be  com- 
pelled to  live  in  it  in  positive  discomfort, 
although  caused  by  a  lawful  and  useful 
business,  carried  on  in  his  vicinity.  The 
maxim,  sic  utere  tuo  ut  alienum  non  Icpdas, 
expresses  the  well-established  doctrine  of 
the  law." 

In  Hennessy  v.  Carmony,  50  N.  J.  Eq. 
616,  at  page  630,  25  Atl.  374,  decided  in 
J  892,  the  facts  were  quite  similar  to  the 
facts  in  the  case  at  bar.  That  was  a  bill 
for  an  injunction  to  restrain  the  jarring 
and  shaking  of  complainant's  house,  causod 
by  the  operation  of  two  centrifugal  machines 
or  '*whizzer9,"  immediately  in  the  rear  of 
complainant's  land.  The  injunction  was 
granted.  Pitney,  V.  C,  says;  "The  result 
of  a  careful  review  of  the  evidence  upon 
my  mind  is  to  lead  me  to  the  conclusion 
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that  the  degree  of  injury  is  such  as  to  en- 
title the  complainant  to  dama^^os  in  an  ac- 
tion at  law,  with  the  result  that  he  is  en- 
titled to  an  injunction  in  this  court.  The 
injury,  to  be  actionable,  must  be  sensible 
and  appreciable,  as  distinguished  from  one 
merely  fanciful;  and  in  a  case  like  this  I 
assume,  for  present  purposes,  that  it  must 
have  the  effect  of  rendering  the  premises 
leas  desirable,  and  so  less  valuable  for 
ordinary  use  and  occupation.  Now,  it 
seems  to  me  that  a  vibration  that  causes 
the  windows  and  doors  of  a  house  to  rattle 
in  their  casings,  and  dishes  on  the  shelves 
to  rattle  and  move  on  one  another,  and  the 
walls  to  crack,  and  is  distinctly  felt  by  per- 
sons in  the  house,  would  have  such  effect, 
and,  is  therefore  actionable." 

In  Hurlbut  v.  McKone,  55  Conn.  31,  3 
Am.  St.  Rep.  17,  10  Atl.  164,  there  was  a 
vibration  of  the  same  character  and  degree, 
as  near  as  may  be,  as  that  shown  in  this 
case;  the  windows  rattled  in  the  casings, 
dishes  and  other  like  things  standing  on  the 
table  or  shelves  shook  and  jolted  together. 
There  was,  however,  in  that  case,  an  addi- 
tional element  of  dense  smoke,  and  there 
was  proof  that  the  health  of  the  plaintiff 
and  his  family  had  been  injured.  The  court 
gave  judgment  for  the  plaintiff,  and  as- 
sessed damages,  but,  in  view  of  a  change 
made  by  the  defendants  in  the  mode  of 
operating  their  works,  held  that  an  injunc- 
tion was  not  necessary.  The  judgment  was 
affirmed. 

In  Dittman  v.  Repp,  50  Md.  516,  at  page 
523,  33  Am.  Rep.  325,  the  court  says: 
"Here,  superadded  to  the  mere  noise  made 
by  the  operation  of  the  machinery,  it  is 
alleged  that  the  working  of  the  engine  or 
pump  produces  strong  vibratory  and  jarring 
motions,  which  shake  the  complainant's 
house  and  render  it  unfit  and  unsafe  for 
habitation.  Such  state  of  things,  if  true. 
clearly  amount  to  a  nuisance,  such  as  will 
give  a  right  of  action  at  law,  or  a  court 
of  equity  will  restrain.  Scott  v.  Firth,  4 
Fost.  A  F.  349,  10  L.  T.  N.  S.  240.  We 
shall  therefore  affirm  the  order  granting 
the   injunction." 

Complainants'  houses  are  not  situated  in 
a  manufacturing  neighborhood.  There  is 
no  factorj'  on  Temple  street,  except  that  of 
the  respondents,  and  no  other  factory  in 
the  immediate  vicinity,  except  one  owned 
by  the  Seamless  Wire  Company,  which  owns 
the  land  lying  to  the  east  of  complainant's 
lands.  But  the  Seamless  Wire  Company's 
shop  is  on  Eddy  street.  There  are  no  drop 
hammers  in  the  Seamless  Wire  Company's 
shop,  and  that  shop  causes  no  inc:>nven- 
ienoe.  The  factory  of  the  Metal  Products 
Corporation  is  on  Thurbcrs  avenue,  which 
is  quite  a  distance  from  complainants' 
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houses.  The  most  favorable  view  for  the 
respondent  of  the  testimony  on  this  point 
is  not  that  complainants'  houses  are  in  a 
manufacturing  neighborhood,  but  that, 
within  a  radius  of  a  quarter  of  a  mile,  it 
is  becoming  a  manufacturing  neighborhood. 

In  Ross  V.  Butler,  19  N.,  J.  Eq.  at  page 
305,  97  Am.  Dec.  654,  the  language  of  Chan- 
cellor Zabriskie  is:  "I  find  no  authority 
that  will  warrant  the  position  that  the 
part  of  a  town  which  is  occupied  by  trades- 
men and  mechanics  for  residences  and  carry- 
ing on  their  trades  and  business,  and  which 
contains  no  elegant  or  costly  dwellings, 
and  is  not  inhabited  by  the  wealthy  and 
luxurious,  is  a  proper  and  convenient  place 
for  carrying  on  business  which  renders  the 
dwellings  there  uncomfortable  to  the  owners 
and  their  families  bv  offensive  smells, 
smoke,  cinders,  or  intolerable  noises,  even 
if  the  inhabitants  are  themselves  artisans, 
who  work  at  trades  occasioning  some  degree 
of  noise,  smoke,  and  cinders.  Some  parts  of 
a  town  may,  by  lapse  of  time,  or  prescrip- 
tion, by  the  continuance  of  a  number  of 
factories  long  enough  to  have  a  right  as 
against  everyone,  be  so  dedicated  to  smells, 
smoke,  noise,  and  dust  that  an  additional 
factory,  which  adds  a  little  to  the  common 
evil,  would  not  be  considered  at  law  a  nui- 
sance, or  be  restrained  in  equity.  There  is 
no  principle  in  law,  or  the  reasons  on  which 
its  rules  are  founded,  which  should  give 
protection  to  the  large  comforts  and  enjoy- 
ments with  which  the  wealthv  and  luxurious 
are  surrounded,  and  fail  to  secure  to  the 
artisan  and  laborer,  and  their  families, 
the  fewer  and  more  restricted  comforts 
which  they  enjoy." 

The  respondent  introduced  some  testi- 
mony to  show  that  the  foundation  of  the 
drops  had  been  designed  with  a  view  to 
minimize  the  jar  and  vibration  as  much  as 
possible.  But  the  question  here  is  a  ques- 
tion of  nuisance,  not  of  negligence.  It  is 
true  the  respondent  may  make  a  reason- 
able use  of  its  property:  but  no  use  of  its 
property  is  reasonable,  if  it  results  in  a 
nuisance  to  complainants.  In  Atty.  Gen. 
V.  Cole  &  Son  [1901]  1  Ch.  205,  at  page 
207,  which  was  an  action  to  restrain  a  pub- 
lic nuisance,  an  injunction  was  granted 
asrainst  a  fat  melter  who  allowed  noxious 
prases  to  escape  from  his  premises.  Keke- 
wioh,  J.,  in  his  opinion  says:  "Mr.  Cole 
ert cle;!  this  building  some  time  ago  to  carry 
on  a  lawful  trade,  and  he  has  been  anxious 
t:>  do  everything  he  possibly  could  to  pre- 
\\n\t  his  trade  from  being  an  injury  to  his 
neif^hbors.  It  is  conducted  in  a  perfectly 
d<"<ent  and  proper  way.  From  his  point  of 
view,  lie  is  a  *  reasonable  man;  but,  from 
the  point  of  view  which  I  have  laid  down, 
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he  is  not  acting  reasonably  if  he  commits 
a  nuisance." 

Respondent's  counsel  argue  that  the 
granting  of  an  injunction  in  such  cases 
is  within  the  discretion  of  the  court,  and 
that  it  will  not  be  granted  where  it  will  be 
inequitable  between  the  parties,  or  will 
work  detriment  to  the  public,  or  will  involve 
damage  to  the  defendants,  engaged  in  a 
lawful  business,  disproportionate  to  the 
damage  to  the  complainant  from  the  con- 
tinuance of  the  alleged  nuisance.  Such  an 
argument  was  made  in  Broadbent  v.  Im- 
perial Gas  Co.  7  De  G.  M.  &  G.  436,  at  page 
462,  26  L.  J.  Ch.  N.  S.  276,  3  Jur.  N.  S. 
221,  6  Week.  Rep.  272.  The  complaint 
was  that  vegetables,  growing  in  the  market 
garden  of  the  complainant,  were  injured 
by  the  gas  of  that  company,  and  the  argu- 
ment was  pressed  that  this  injury  was 
slight  in  comparison  with  the  benefits  con- 
ferred by  the  company  on  the  public,  and 
that  on  that  account  the  court  would  not 
exercise  its  power  to  restrain  the  manu- 
facture of  gas.  Lord  Cranworth  says:  "If 
it  should  turn  out  that  the  company  had  no 
riglit  BO  to  manufacture  gas  as  to  damage 
the  plaintiff's  market  garden,  I  have  come 
to  the  conclusion  that  I  cannot  enter  into 
any  question  of  how  far  it  might  be  con- 
venient for  the  public  that  the  gas  manu- 
facture should  go  on."  He  further  re- 
marks :  "But  unless  the  company  had  such 
a  right,  I  think  the  present  is  ngt  a  case 
in  which  this  court  can  go  into  the  question 
of  convenience  or  inconvenience,  and  say, 
where  a  party  is  substantially  damaged, 
that  he  can  only  be  compensated  by  bring- 
ing an  action  toties  guoties.  That  would 
be  a  disgraceful  state  of  the  law,  and  I 
quite  agree  with  the  vice  chancellor  in  hold- 
ing that  in  such  a  case  this  court  must  issue 
an  injunction,  whatever  may  be  the  conse- 
quences with  regard  to  the  lia^hting  of  the 
parishes  and  districts  which  this  company 
supplies  with  gas."  This  case  was  affirmed 
on  appeal,  L.  R.  7  H.  L.  Cas.  601. 

In  Higgins  v.  Flemington  Water  Co.  36 
N.  J.  Eq.  638,  the  court  says:  "If  this 
water  company  is  doing  a  legal  wrong,  in- 
jurious to  the  complainant,  such  wrongful 
conduct  must,  if  persisted  in,  either  now 
or  hereafter,  be  restrained  in  equity.  After 
the  rights  of  these  parties  have  been  settled 
in  this  court,  suits  at  law,  founded  in  this 
diversion  of  this  stream,  would  be  mere 
assessments  of  damages.  Judgments  in 
such  actions,  as  a  matter  of  course,  must 
pass  in  favor  of  the  complainants.  To  be 
prohibited  therefore,  from  doing  the  wrong- 
ful act,  which  must  lead  to  such  results, 
cannot  be  regarded,  with  respect  to  the  de- 
fendant, as  anything  inequitable.  Nor,  un- 
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der  such  circumstances,  can  a  court  of 
equity  rightly  withhold  its  hand  on  the 
ground  of  any  supposed  inconvenience  to 
those  who  are  the  customers  of  this  com- 
pany." 

In  Hennessy  v.  Carmony,  60  N.  J.  Eq. 
625,  25  Atl.  374,  Pitney,  V.  C,  after  citing 
the  last-mentioned  case,  said:  "And  I  de- 
sire here  for  myself  to  say  that  I  have 
never  been  able  to  see  how  the  question  of 
the  right  of  the  complainant  to  an  injunc- 
tion on  final  hearing  could  ever  be  a  matter 
properly  resting  in  the  'discretion'  of  the 
chancellor,  as  I  understand  the  force  of 
tliat  word  in  that  connection.  If  by  'dis- 
cretion' is  here  meant  that  the  judge  must 
be  discreet,  and  must  act  with  discretion, 
and  discriminate,  and  take  into  considera- 
tion and  give  weight  to  each  circumstance 
in  the  case,  in  accordance  with  its  actual 
value  in  a  court  of  equity,  then  I  say  that 
that  is  just  what  he  must  do  in  every  case 
that  comes  under  his  consideration, — ^no 
more  and  no  less.  .  .  .  But  if  the 
word  'discretion,'  in  this  connection,  is 
used  in  its  secondary  sense,  and  by  it  is 
meant  that  the  chancellor  has  the  liberty 
and  power  of  acting,  in  finally  settling  prop- 
erty rights,  at  his  discretion,  without  the 
restraint  of  the  legal  and  equitable  rules 
governing  those  rights,  then  I  deny  such 
power.  It  seems  to  me  that  the  true  scope 
of  the  exercise  of  this  latter  sort  of  dis- 
cretion in  the  judicial  field  is  found  in 
those  matters  which  affect  procedure 
merely,  and  not  the  ultimate  right." 

The  rule  of  law  is  well  settled  that  every 
person  is  bound  to  use  his  property  so 
as  not  to  injure  that  of  another,  or  inter- 
fere with  the  reasonable  and  proper  enjoy- 
ment thereof;  and  that  the  carrying  on  of 
a  business  which  creates  noisome  smells, 
or  noxious  vapors,  or  causes  great  and  dis- 
turbing noises,  jarring,  or  vibrations,  which 
affect  injuriously  property  in  the  vicinity 
or  render  the  occupation  thereof  inconven- 
ient and  uncomfortable,  is  a  nuisance  for 
which  a  person  whose  property  is  damaged, 
or  whose  health  is  injured,  or  whose  rea- 
sonable enjoyment  of  his  estate,  as  a  place 
of  residence,  is  impaired  or  destroyed 
thereby,  may  maintain  an  action  to  recover 
compensation  for  the  injury,  and  that  in 
such  case  a  court  of  equity  will  restrain 
the  continuance  of  the  nuisance  by  injunc- 
tion. 

We  are  of  the  opinion  that,  upon  the 
allegations  and  the  proof,  the  preliminary 
injunction  was  in  each  case  properly 
granted.  In  each  case,  therefore,  the  appeal 
is  dismissed,  the  decree  below  is  affirmed, 
and  the  cause  is  remanded  to  the  Superior 
Court  for  further  proceedings. 
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COURT    OF    CRIMINAL    AP- 
PEALS. 

J.  W.  SPEARMAN,  Appt., 

V. 

STATE  OF  TEXAS. 


(  —  Tex.  Grim.  Rep.  — ,  162  S.  W.  915.) 

E^ridenoe  —  specific  inadmissible  mat- 
ter —  general  objection. 

1.  To  exclude  from  evidence  particular 
matter  in  documents  properly  admissible  in 
evidence,  it  must  be  objected  to  specifically, 
and  a  general  objection  to  the  whole  docu- 
ment is  not  sufficient. 

Same  —  perjury  —  evidence  to  show. 

2.  Upon  the  question  vrhether  or  not  a 
man  conunitted  perjury  in  testifying  that 
he  did  not  have  sexual  intercourse  with  hid 
wife  before  their  marriage,  her  testimony 
as  to  such  acts  of  intercourse  is  material 
and  relevant. 

Appeal  —  sufficiency  of  bill  of  excep- 
tions. 

3.  To  warrant  consideration  on  appeal  of 
the  admission  of  irrelevant  evidence,  the 
bill  of  exceptions  must  show  the  irrelevancy. 

Same  —  confidential  communications  — 
divorced  couple. 

4.  Communications  between  a  divorced 
couple  are  not  inadmissible  in  evidence  as 
confidential,  although  the  divorce  was  fraud- 
ulently procured,  if  they  never  afterward 
recognize  each  other  as  husband  and  wife. 

Witness  —  Impeachment  —  reputation 
for  chastity. 

5.  A  witness  cannot  be  impeached  by 
showing  that  her  reputation  for  chastity  is 
bad. 

Ehridence  —  testifying  under  compul- 
sion of  husband  —  confidential  com- 
munications. 

6.  Where  a  man  on  trial  for  perjury  in 
securing  a  divorce  from  his  wife  introduces 
depositions  of  his  wife  used  in  the  divorce 
suit,  corroborative  of  the  evidence  given  by 
him  therein,  the  state  may,  on  cross- 
examihation,  ask  her  why  she  testified  as 
she  did,  and  her  answer  that  she  did  so 
under  his  direction  does  not  violate  the  rule 


against    the    admissibility    of    confidential 
communications. 

Trial  —  question  for  court  —  pendency 
of  action. 

7.  The  court,  and  not  the  jury,  must  de- 
cide whether  or  not  a  civil  judicial  proceed- 
ing was  pending  in  which  issue  was  joined 
at  the  time  perjury  is  alleged  to  have  been 
committed,  when  the  pleadings  in  the  former 
case  are  in  evidence. 

Same  —  purpose  of  evidence  —  charge 
on  weight. 

8.  The  court  does  not  instruct  on  the 
weight  of  testimony  by  telling  the  jury  in  a 
perjury  case  why  the  pleadings  and  judg- 
ment in  the  former  suit  were  offered  in 
evidence,  and  the  purpose  for  which  they 
could  be  considered. 

Appeal    —    refusal    of    instruction    — 
showing  error.  n 

9.  The  question  of  error  in  refusing  a 
special  instruction  cannot  be  raised  by  mere- 
ly stating  error*  in  failing  to  give  it,  with- 
out anything  to  show  why  it  should  have 
been  given. 

(Davidson,  P.  J.,  dissents.) 

(October  16,   1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Titus  County 
convicting  him  of  perjury.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rolston  &  Ward,  for  appellant: 

Neither  husband  nor  wife  shall  in  any 
case  testify  as  to  communications  made  by 
the  one  to  the  other  while  married;  nor 
shall  they,  after  the  marriage  relation 
ceases,  be  made  witnesses  as  to  any  such 
communication  made  while  the  marriage  re- 
lation subsisted,  except  in  a  case  where 
one  or  the  other  is  prosecuted  for  an  oflfense, 
and  a  declaration  or  communication  made 
by  ,the  wife  to  the  husband  or  by  the  hus- 
band to  the  wife,  goes  to  extenuate  or  jus- 
tifv  an  offense  for  which  either  is  on  trial. 

Gross  V.  State,  61  Tex.  Oim.  Rep.  176, 
33  I^R.A.(N.S.)  477,  135  S.  W.  373. 

A  conversation  had  between  the  wife  of 


Note.^^Adntiasibility  of  communication 
between  Humband  and  wife,  otherxviae 
privileged,  to  explain  the  reason  for 
testifying  in  a  certain  way. 

An  extensive  search  has  disclosed  but  lit- 
tle authority  upon  the  question  whether  the 
fact  that  communications  between  husband 
and  wife  tend  to  explain  the  reason  why 
one  of  them  testified  to  certain  effect  as  a 
witness  is  a  sufficient  reason  for  denying 
the  privilege. 

In  Stein  v.  Bowman,  13  Pet.  209,  10  L. 
cd.  129,  whore  plaintiiT  put  a  deposition  of 
a  deceased  person  in  evidence,  it  was  held 
that  defendant  could  not  call  the  wife  of 
deceased  to  prove  his  confidential  confes- 
sions to  her  during  marriage,  that  such 
44  i;,.RJl.(N,8,) 


deposition  was  not  based  upon  information, 
but  the  result  of  his  being  bribed  to  make 
it. 

So  it  has  been  held  that  a  widow's  answers 
to  interrogatories,  stating  facts  derived  by 
the  witness  from  the  confidential  relation 
of  husband  and  wife,  cannot  be  read  in  evi- 
dence to  discredit  a  deposition  of  her  de- 
ceased husband  introduced  by  complainant. 
Keaton  v.  McGwier,  24  Ga.  217. 

S(^  also  reference  to  Goodrum  v.  State,  in 
the  dissenting  opinion  in  Spearman  v. 
State. 

As  to  waiver  of  privilege  as  to  communi- 
cations between  husband  and  wife  by  calling 
one  spouse  as  witness  for  the  other,  see 
note  to  Hampton  v.  Oklahoma,  40  L.R.A. 
(N.S.)  43.  E:  K.  M. 
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defendant  and  another  in  the  absence  of 
the  defendant  is  not  admissible,  being  con- 
versation of  third  parties  in  the  absence 
of  the  defendant. 

Gross  V.  State,  61  Tex.  Grim.  Rep.  176, 
33  L.R.A.(N.S.)   477,  135  S.  W.  373. 

Where  irrelevant  testimony  is  highly 
prejudicial  to  the  defendant,  it  is  error  to 
permit  it  to  go  to  the  jury. 

Williamson  v.  State,  13  Tex.  App.  518; 
Shamburger  v.  State,  24  Tex.  App.  456,  6 
S.  W.  640. 

On  rehearing. 

The  spouse  called  to  testify  for  the  other 
on  a  criminal  prosecution  is  subject  to 
cross-examination  like  anv  other  witness, 
but  such  cross-examination  must  be  con- 
fined strictly  to  the  matter  about  which  he 
or  she  testitied  on  the  examination-in-chief. 

Johnson  v.  State,  28  Tex.  App.  17,  11 
S.  W.  667;  Jones  v.  State,  38  Tex.  Grim. 
Rep.  87,  70  Am.  St.  Rep.  719,  40  S.  W.  807, 
41  S.  W.  638;  Gaines  v.  State,  38  Tex.  Grim. 
Rep.  202,  42  S.  W.  385;  Merritt  v.  State, 
39  Tex.  Grim.  Rep.  70,  11  Am.  Grim.  Rep. 
518,  45  S.  W.  21;  Gross  v.  State,  67  Tex. 
Crim.  Rep.  176,  33  L.R.A.(N.S.)  477,  135 
S.  W.   373. 

Mr. .  G.  E.  liane,  Assistant  Attorney 
General,  for  the  State. 

Prendergast,  J.,  delivered  the  opinion 
of  the  court: 

Appellant  was  convicted  of  perjury,  and 
his  penalty  fixed  at  three  years  in  the  pen- 
itentiary. 

At  the  March  term,  1908,  of  the  district 
court  for  Titus  county,  Mrs.  Stella  Spear- 
man brought  suit  against  J.  W.  Spearman, 
appellant,  for  divorce,  and  to  set  aside  the 
judgment  theretofore,  October  10,  1907, 
procured  by  him  against  her  in  said  same 
court,  then  and  there  decreeing  him  a  di- 
vorce against  her.  The  record  discloses 
•  that  the  said  suit  by  Stella  Spearman 
a<rainst  appellant  was  tried  in  said  court 
regularly  before  the  district  judge  thereof 
at  the  October  term,  October  8,  1908.  In 
that  trial,  appellant,  in  the  indictment 
herein,  among  other  things,  is  charged  to 
have  testified  falsely  and  committed  per- 
jury, in  that  he  testified  on  said  trial, 
October  8,  1908,  that  he  had  never  had 
carnal  intercourse  with  Stella  Culpepper, 
then  Stella  Sj>earman,  before  he  married 
her.  He  married  her  on  July  20,  1907. 
there  is  a  good  deal  of  evidence  in  the  case 
which  it  is  unnecessary  for  us  to  here  state. 
Among  other  things,  appellant  testified  in 
this  case  that  on  the  trial  of  said  case,  Oc- 
tober 8,  1908,  he  liad  testified  as  charged 
in  the  indictment,  but  he  claimed  his  t€sti- 
monv  in  tnat  respect  was  true. 
44  l"R.A.(N,S.) 


From  all  of  the  evidence  in  the  record 
the  jury  were  clearly  and  fully  authorized 
to  believe  this  state  of  facts: 

Stella  Culpepper  in  February  and  March, 
1907,  was  a  young  country  girl,  uneducated, 
having  attended  school  very  little,  was  alto- 
gether inexperienced  in  the  world,  and  had 
not  been  abbut  much.  Appellant  at  that 
time  was  a  matured  man,  perhaps  thirty 
years  of  age,  and  was  a  school-teacher,  teach- 
ing in  the  country  about  10  miles  from 
where  Stella  and  her  parents  then  lived. 
He  was  somewhat  related  to  her  father. 
Shortly  prior  to  February,  1907,  appellant 
was  at  her  father's,  and  induced  her  parents 
to  let  her  board  in  the  community  near  his 
school,  and  attend  his  school  as  a  pupil. 
They  thereupon  sent  her  to  a  countryman's 
to  board,  who  lived  about  1  mile  from  the 
school  building,  about  the  middle  of  Feb- 
ruary, 1907,  for  the  purpose  of  her  attend- 
ing appellant's  school.  From  this  boarding 
house  she  did  attend  his  school  contin- 
uously perhaps  as  much  as  six  weeks,  until 
the  term  closed  the  latter  part  of  March, 
1907.  She  was  fifteen  years  of  age  Febru- 
ary 29,  1907;  was  not  fifteen  years  of  age 
at  the  time  she  began  attending  his  school. 
She,  with  other  children,  and  appellant 
himself,  it  seems,  took  their  noon  lunches 
to  school  with  them,  and  remained  at  the 
scaool  house  and  on  the  grounds  thereabouts 
at  the  noon  recess,  which  was  usually  about 
an  hour.  Soon  after  Stella  began  attending 
his  school,  appellant  began  to  make  love  to 
her,  professing  to  love  her,  etc.,  and  in  the 
early  part  of  March  began  to  solicit  and  try 
to  induce  her  to  permit  him  to  have  sexual 
intercourse  with  her.  She  at  first  would  not 
consent,  but  after  further  solicitation  on 
his  part,  and  his  promise  to  her  that,  if 
she  became  pregnant,  he  would  marry  her, 
she  yielded  to  his  embrace,  and  during  that 
month  he  had  sexual  Intercourse  with  her 
three  several  times,  from  which  and  by 
whom  she  became  pregnant,  and  a  child  was 
born  to  her  December  22,  1907. 

Stella  missed  her  menses  in  April,  having 
been  regular  for  some  time  before  then  up 
to  the  March  period,  which  she  had.  Ap- 
pellant repeatedly  after  March  had  talks 
with  her  thereabouts.  She  told  him  that 
she  had  missed  since  March,  and  he  became 
very  uneasy  thereabouts.  They  repeatedly 
and  from  time  to  time  from  March  until 
July  29,  1907,  when  they  married,  talked 
about  her  pregnant  condition,  and  he  con- 
tinued to  be  very  uneasy  thereabouts. 
Shortly  before  their  marriage  he  brought 
Stella  from  her  home  to  Mt.  Pleasant,  the 
county  seat  of  Titus  county,  to  a  boarding 
house.  Even  before  tlien  he  liad  consulted 
with  a  physician  at  Mt.  Pleai^ant,  telling 
him  that  in  March  preceding  he  had  ha4 
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sexual  intercourse  with  Stella  three  several 
times,  and  was  very  anxious  to  know  from 
him  whether  she  was  pregnant  thereby. 
While  she  was  at  this  boarding  house  he 
had  the  physician  to  pass  by  it,  he  to  have 
her  out  where  the  doctor  could  see  her,  and 
give  appellant  his  opinion  of  whether  or 
not  she  was  then  pregnant.  In  this  way., 
without  her  knowledge,  he  had  the  doctor 
to  surreptitiously  appear  at  this  boarding 
house  and  see  her.  After  the  doctor  saw 
her,  he  saw  the  doctor,  and  was  very  anx- 
ious to  know  what  the  doctor's  opinion 
was.  The  doctor  could  not  then  tell  him, 
and,  while  he  had  told  the  doctor  that  she 
had  missed  her  monthly  periods  from  March 
up  to  that  time,  the  latter  part  of  July,, 
1907,  from  that  fact  alone  and  her  then 
appearance,  the  doctor  could  not  tell  him 
whether  she  was  then  pregnant.  At  any 
rate,  he  then  concluded  to,  and  in  a  few 
days  after  this  did,  marry  Stella,  and  lived 
with  her  as  his  wife  from  that  time  to 
October  10,  1907,  the  very  day  on  which  he 
procured  the  said  decree  of  divorce  against 
her.  Just  before  or  just  after  he  married 
the  girl  he  talked  to  another  doctor,  and 
asked  him  what  was  good  to  produce  an 
abortion. 

Shortly  before  the  term  of  the  said  dis- 
trict court  in  October,  1907,  while  appel- 
lant was  living  with  Stella  as  his  wife,  in 
the  town  of  Mt.  Pleasant,  Texas,  he  brought 
a  suit  for  divorce  against  her  in  said  court, 
had  her  properly  served  with  citation  prior 
to  the  term,  and  on  September  25,  1907. 
had  the  district  clerk  of  said  court,  with 
his  attorney,  go  to  his  residence  and  take 
her  depositions.  He  had  her  therein,  in 
answer  to  his  interrogatories,  to  swear 
that,  when  she  married  him,  she  had  been 
pregnant  about  four  months;  that,  so  far 
as  she  knew,  he  knew  nothing  of  her  being 
pregnant  when  she  married  him;  that  he 
had  never  had  intercourse  with  her  prior 
to  his  marriage  to  her,  and  he  was  not  the 
cause  of  her  pregnancy.  He  also  had  her 
therein  to  refuse  to  answer  who  was  the 
cause  of  her  pregnant  condition;  that  she 
knew  she  was  pregnant  when  she  married 
him,  and  did  not  tell  him  that  she  was,  and 
that  she,  that  morning,  the  day  she  an- 
swered the  interrogatories,  admitted  to  him 
her  said  condition;  that  she  had  theretofore 
denied  it  to  him;  .that  all  this  testimony  by 
her  in  answer  to  these  interrogatories  was 
as  a  matter  of  fact  untrue;  that  in  March, 
1907,  he  had  intercourse  with  her  three 
times,  from  which  and  by  whom  she  be- 
came pregnant,  and  that  he  knew  it;  that 
they  frequently  discussed  it,  both  before 
and  after  their  marriage;  that  he  instigated 
her  to  give  this  false  testimony  in  his  di- 
vorce suit  against  her  by  representing  to 
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her  that  her  pregnancy  would  soon  become 
publicly  known ;  that  she  would  have  a 
child,  all  of  which,  if  it  became  known, 
would  result  in  the  grand  jury  indicting 
him  and  his  being  sent  to  the  penitentiary 
because  of  his  having  intercourse  with  her 
in  March,  1907;  that  she  believed  his  rep- 
resentations in  this  respect,  and  gave  said 
false  answers  to  said  interrogatories  at 
his  instigation  and  to  save  him  from  the 
penitentiary;  that  he  told  her  what  an- 
swers to  give  to  each  interrogatory,  and  she 
answered  as  he  instructed  her;  that  she 
loved  him,  he  was  to  be  the  father  of  her 
child,  and  she  did  not  want  him  sent  to  the 
penitentiary. 

Notwithstanding  she  answered  said  inter- 
rogatories as  stated  above  and  they  were  at 
once  filed  in  the  court,  he  continued  to  live 
with  her  as  his  wife  from  then  until  the 
very  morning  that  he  got  his  divorce,  Octo- 
ber 10,  1907.  On  the  very  early  morning  of 
that  day  he  shipped  her  off  to  Oklahoma  to 
prevent  her  from  appearing  before  the  grand 
jury,  and  avoid  any  indictment  against  him 
for  having  had  sexual  intercourse  with  her 
before  he  married  lier.  When  she  had  been 
in  Oklahoma  about  a  month  after  the  grand 
jury  had  adjourned,  he  wrote  to  her  to 
come  back,  but  not  to  come  to  Mt.  Pleasant, 
but  stop  at  Omaha,  in  Morris  county,  a 
small  place  on  the  railroad,  where  he  would 
meet  her.  She  complied  with  his  instruc- 
tions, stopped  at  Omaha,  where  he  did  meet 
her,  and  took  her  from  there  to  a  neighbor's 
to  stay  all  night,  thence  to  her  uncle's  the 
next  day;  he  paying  her  hotel  bill,  etc. 
When  she  reached  Omaha,  and  met  him  on 
this  occasion,  he  told  her  he  supposed  that 
they  had  divorced  him;  that  the  clerk  had 
thrown  the  books  open,  and  the  judge  had 
seen  her  depositions  and  granted  a  divorce. 
She  then  told  him  that  he  had  promised  her 
he  would  get  no  divorce,  but  that  he  simply 
wanted  her  depositions,  to  the  effect  that  she 
had  given  them,  in  order  to  keep  him  from 
going  to  the  penitentiary.  He  said  the  di- 
vorce made  no  difference,  that  he  would 
remarry  her  and  live  with  her.  He  had 
nothing  whatever  to  do  with  her  after  he 
first  got  his  divorce  from  her.  She  was 
remarried  to  a  Mr.  Simms,  of  Dallas,  in 
October,  1910,  and  at  the  time  of  this  trial 
was  the  wife  of  Simms.  As  soon  as  the  case 
was  tried,  October  8,  1908,  appellant  was 
arrested  on  complaint  for  perjury.  He  gave 
bond,  then  fled,  and,  although  diligently 
sought  by  the  sheriff  for  two  years,  could 
not  be  found.  After  two  years  and  five 
days,  he  voluntarily  surrendered. 

In  order  to  show  the  matter  at  issue  in 
the  divorce  suit  by  Stella  against  appellant, 
in  1908,  the  state  introduced  her  petition 
in  that  case,   his  answer,  and  his   divorca 
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(U'cree  against  her  of  October  10,  1907.  This 
IHJtition  is  some  seven  pages  of  typewritten 
matter. 

Other  than  a  copy  of  it  in  the  bill,  the- 
bill  is  very  meager,  and  does  not  state  tlie 
matter  so  that  this  court  can  know  there- 
from the  status  of  the  case  and  the  bearing 
thereof.  Appellant's  objections  thereto 
were  general.  He  in  no  way  pointed  out  any 
special  portion  thereof  that  was  objection- 
able, but  his  objections  went  to  the  intro- 
duction of  it  for  any  purpose  whatever. 
What  we  have  said  about  this  bill  equally 
applies  to  appellant's  bill  objecting  to  the 
introduction  of  his  said  answer,  and  the 
same  is  true  of  his  third  bill  to  the  copy 
of  said  judgment. 

Certainly  all  of  these  papers  were  clearly 
admissible  for  the  purpose  for  which  the 
state  introduced  them.  Even  if  there  should 
have  been  any  particular  allegation  or 
other  matter  in  any  of  these  papers  that 
was  objectionable,  that  particular  item 
should  have  been  objected  to,  and  pointed 
out  to  itself.  A  mere  objection  to  the  in- 
troduction of  the  whole  thing  would  not 
reach  any  such  matter.  The  court  stated 
to  the  jury  in  his  charge  that  said  petition, 
answer,  and  judgment  were  introduced  to 
show  that  a  civil  judicial  proceeding  was 
pending  in  the  district  court  of  Titus 
county,  and  that  that  court  had  jurisdic- 
tion, and  that  issue  was  formed  therein, 
and  told  them  that  they  could  not  con- 
sider such  evidence  for  any  other  purpose, 
and  that-  such  evidence  was  not  corrobora- 
tive, and  could  not  be  considered  by  them 
to  show  perjury. 

A  material  question  in  the  case  was 
whether  or  not  appellant  had  had  sexual 
intercourse  with  Stella  in  March,  1907,  be- 
fore he  married  her,  and  whether  his  testi- 
mony denying  such  intercourse  was  true  or 
false.  It  was  therefore  material  and  proper 
that  the  court  should  permit  her  to  testify 
in  detail  to  these  acts  of  intercourse.  Ap- 
pellant's bill  on  this  question  is  so  meager 
as  not  to  apprise  this  court  of  the  sur- 
rounding circumstances  as  to  whether  or 
not  this  testimony  was  inadmissible.  His 
objection  to  it  was  that  it  was  wholly  im- 
material and  irrelevant.  In  our  opinion  it 
was  both  material  and  relevant,  and  the 
court  did  not  err  in  admitting  it. 

The  next  bill  merely  shows  that  while 
Mrs.  Stella  Simma  was  on  the  stand  testi- 
fying she  was  asked,  "Where  were  you  on 
October  10,  1907?"  She  answered,  "In 
Oklahoma."  Then  she  was  asked  how  long 
she  stayed  there.  She  replied  she  did  not 
know  exactlv,  that  she  went  to  stav  twentv 
days.  Appellant  objected  to  this  because 
it  was  immaterial  and  irrelevant.  The 
bill  shows  no  error  whatever. 
44  L.R.A.(N.S.) 


The  next  bill  is  as  meager,  if  not  more 
so  than  anv  of  the  others,  and  is  wholly  in- 
sufficient,  under  the  long  established  rules 
of  this  court,  to  require  or  authorize  this 
court  to  consider  it.  Briefly,  it  states 
that  \vhile  ^Irs.  Stella  Simms  was  on  the 
witness  stand,  the  state  was  permitted  to 
prove,  over  his  objections,  that  while  she 
was  in  Oklahoma  appellant  wrote  to  her 
to  come  home  and  stop  at  Omaha,  and  that 
he  would  meet  her  there;  that  in  response 
to  his  request  she  did  come,  and  he  met 
her  and  took  her  in  a  bug^ry  to  her  uncle's; 
that  he  then  told  her  that  while  the  court 
was  in  session  someone  had  permitted  the 
books  to  get  open,  and  the  judge  saw  her 
depositions,  and  granted  him'  a  divorce, 
but  he  did  not  think  it  amounted  to  any- 
thing, and  he  could  not  tell  until  he  saw 
the  papers,  and  that,  even  if  he  had  been 
granted  a  divorce,  he  would  take  her,  re- 
marry her,  and  they  would  live  together. 
The  appellant's  objection  to  this  evidence 
was  that  it  was  immaterial  and  irrelevant; 
that  the  divorce  was  granted,  and  after- 
wards suit  was  brought  to  set  it  aside  and 
reinstate  the  relations  of  husband  and  wife; 
and  that  divorce  judgment  was  obtained 
through  fraud,  and  was  set  aside  on  that 
grounds,  and  any  testimony  as  to  any  con- 
versation between  the  witness  and  appellant 
after  they  were  married  until  the  divorce 
was  finally  granted  to  her  in  1910  was  in 
contravention  of  the  statute;  that  the  di- 
vorce granted  to  appellant  in  October,  1907, 
was  void.  This  is  the  substance  in  jfull  of 
this  bill.  It  is  clearly  insufficient  to  author- 
ize, or  require,  us  to  pass  on  the  questions 
attempted  to  be  raised.  See  §  857,  p.  557, 
and  §  1123,  p.  732,  of  White's  Anno.  Code 
Crim.  Proc.  for  a  collation  of  some  of  the 
authorities  on  the  insufficiency  of  such  a 
bill.  Even  if  we  could  consider  the  matter 
at  all,  the  bill  clearly  shows  that  these 
statements  testified  to  by  Mrs.  Simms  were 
made  to  her  by  appellant  at  least  three 
weeks  after  he  had  procured  a  divorce 
against  her,  and  that  they  were  not  then 
and  never  afterwards  husband  and  wife. 

Appellant  has  several  bills  of  excep- 
tions showing  that  he  offered  to  prove  by 
some  five  witnesses  that,  at  the  time  of  this 
trial,  Mrs.  Simms's  general  reputation  where 
slie  formerly  lived,  in  Titus  county,  for 
chastity,  was  bad,  for  the  purpose  of  im- 
peaching her  testimony  in  this  case.  Clearly 
inuler  the  authorities  such  testimony  was 
inadmissible,  as  the  lower  court  properly 
lield. 

The  only  other  bill  of  appellant's  shows 
that,  while  Mrs.  Simms  was  a  witness  for 
the  state,  the  state  was  permitted  to  ask  her 
why,  and  to  explain  why,  she  gave  the  an- 
swers she  did  to  the  said  inter rosratories  of 
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appellant  in  his  suit  against  her  for  divorce; 
that  appellant  objected  to  this  because  it 
WAS  immaterial,  irrelevant,  and  a  confiden* 
tial  communication  between  husband  wife 
during  their  coverture,  was  a  violation  of 
the  statute,  and  the  witness  could  not  be 
required  to  testify  to  any  communication 
made  to  her  by  her  husband  during  cover- 
ture; that,  in  answer  to  these  questions, 
she  stated  substantially  what  is  shown  on 
the  subject  in  the  preliminary  statement 
above  of  the  proof  in  this  case.  The  court 
explained  the  bill  briefly  by  showing  that 
appellant  filed  suit  against  his  wife  for  a 
divorce;  that  she  testified  by  depositions  in 
substance  as  above  shown;  that  she  y^oA 
asked  to  explain  why  she  testified  in  an- 
swers as  above  set  forth.  What  we  have 
said  about  the  bills  above  is  equally  appli- 
cable to  this.  It  is  wholly  insufficient  to 
require'  us  to  pass  upon  the  questions  at- 
tempted to  be  raised. 

However,  if  we  could  go  to  the  record 
to  ascertain  the  facts,  we  would  find  that 
tbe  state  did  not  have  Mrs.  Stella  Simms — 
formerly  Spearman — to  testify  to  any  com- 
munication whatever  between  appellant  and 
her  while  she  was  his  wife,  but  that,,  after 
the  state  had  introduced  its  proof  and 
rested,  appellant  himself  introduced  said 
depositions  of  his  wife  showing  what  she 
had  testified  in  his  divorce  suit  against  her, 
and  upon  which  he  got  his  divorce,  thereby, 
in  effect,  making  her  his  witness.  The  state 
then,  in  cross-examination,  after  he  had 
thus  introduced  her  and  had  her  to  testify, 
merely  asked  her  what  is  stated  in  the  bill, 
and  she  then  explained  why  she  had  so 
testified  in  appellant's  divorce  suit  against 
her.  Clearly,  the  appellant  having  intro- 
duced her  and  proved  by  her  material  tes- 
timony for  himself,  the  state  had  the  right 
to  cross  her  to  show  the  circumstances  of 
why  and  how  she  came  to  so  testify.  John- 
son V.  State,  28  Tex.  App.  17,  11  S.  W. 
667;  Jones  v.  State,  38  Tex.  Crim.  Rep. 
87,  70  Am.  St.  Rep.  719,  40  S.  W.  807,  41  S. 
W.  638;  Gaines  v.  State,  38  Tex.  Crim. 
Rep.  202,  42  S.  W.  385;  Merritt  v.  State, 
39  Tex.  Crim.  Rep.  70,  45  S.  W.  21,  11  Am. 
Crim.  Rep.  518,  and  many  other  cases. 

Complaint  is  made  of  certain  paragraphs 
of  the  court's  charge,  among  them,  be- 
cause the  court  did  not  submit  to  the  jury 
for  its  finding  whether  or  not  a  civil  ju- 
dicial proceeding  was  pending  in  said  court, 
and  whether  or  not  issue  was  joined  therein 
by  Stella  Spearman  and  appellant.  While 
it  is  proper  to  show  these  matters,  when 
shown,  as  in  this  case,  by  the  plead Inc^s 
introduced  in  evidence,  it  becomes  a  matter 
of  law,  and  not  of  fact,  and  it  was  not  nec- 
essary that  they  should  be  submitted  to 
the  jury  for  a  finding.  Foster  v.  State,  32 
44  L.R.A.(N.S.) 


Tex.  Crim.  Rep.  39,  22  S.  W.  21 ;  Washing- 
ton V.  State,  23  Tex.  App.  336,  5  S.  W.  119; 
Jackson  v.  State,  15  Tex.  App.  579. 

It  was  entirely  proper  for  the  court  to 
state  to  the  jury  in  its  charge,  as  it  did  as 
stated  above,  why  the  said  pleadings  and 
judgment  were  introduced,  and  to  tell  the 
jury  for  what  they  could  be  considered  and 
what  not,  and  such  charge  is  not  subject 
to  the  objection  that  it  was  upon  the  weight 
of  the  testimony. 

Complaint  is  made  to.  the  charge  of  the 
court,  among  other  grounds,  that  it  did  not 
submit  to  the  jury  whether  appellant's 
testimony  to  the  effect  that  he  had  not  had 
sexual  intercourse  with  Stella  Culpepper 
before  he  married  her  was  in  fact  false.  An 
inspection  of  the  charge  shows  that  the 
court  did  submit  this  question  to  the  jury, 
and  required  them  to  believe  beyond  a  rea- 
sonable doubt  that  such  testimony  was 
false  before  they  could  convict  appellant. 
It  may  be  that  the  charge  is  not  very  hap- 
pily expressed,  but  it  did  require  the  jury 
to  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  before  they  could  convict 
him,  that  the  falsity  of  his  said  statement 
had  been  established  by  the  testimony  of 
two  credible  witnesses,  or  by  one  credible 
witness  strongly  corroborated  by  other  evi- 
dence, and  that  said  false  statement  by 
him  was  made  wilfully  and  deliberately. 

The  record  shows  that  several  special 
charges  were  requested  by  appellant  and  re- 
fused. No  reason  Whatever  is  given  in  the 
requested  charge,  or  in  the  ground  of  the 
motion  for  new  trial  complaining  of  the 
refusal  to  give  them,  why  they  should  be 
given.  In  the  motion  for  new  trial  the  only 
complaint  is  that  the  court  erred  in  failing 
to  give  to  the  jury  his  special  charge  No. 

,  filling  the  blank  with  the  respective 

numbers  of  the  charges.  This  is  entirely 
too  general  to  require  this  court  to  pass 
upon  the  question. 

However,  we  have  examined  these  special 
charges,  and,  so  far  as  the  questions  stated 
by  any  of  them  were  material  to  have  been 
given,  they  were  in  substance  embraced,  and 
given  in  the  main  charge  of  the  court. 

There  being  no  reversible  error  pointed 
out,  the  judgment  will  be  affirmed. 

A  motion  for  rehearing  having  been  filed, 
Harper,  J.,  on  January  22,  1913,  handed 
down  the  following  additional  opinion: 

This  case  was  affirmed  at  a  former  day 
of  this  term  in  an  opinion  by  Judge  Pren- 
derpfast,  and,  as  I  concur  in  his  opinion, 
he  has  requested  that  I  write  my  views  on 
the  motion  for  rehearing. 

Appellant  in  his  motion  raises  but  one 
question,  and  that  is  the  court  erred  in  per- 
mitting the  state,  in  rebuttal,  to  prove  by 
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Mrs.  Simms  why  she  made  the  false  state- 
ment in  her  depositions  as  to  appellant's  re- 
lations with  her.  The  question  is  not  one 
entirely  free  of  difiiculty.  Mrs.  Simms 
was  formerly  Mrs.  Spearman,  and  the  state 
in  makinp^  its  case  proved  no  fact  that  oc- 
curred while  the  marriage  relation  existed. 
It  appears  from  the  record  that  appellant 
was  a  school  teacher,  and  Mrs.  Simms  one 
of  his  scholars.  Appellant  by  his  wiles 
seduced  her,  and  to  cover  up  his  offense 
married  her.  It  appears  that  after  marry- 
ing her  he  made  certain  representations  to 
her,  which  will  hereinafter  be  set'  forth, 
and  induced  her  to  swear  that  he  was  not 
the  father  of  her  child,  and  had  never  had 
intercourse  with  her  prior  to  their  mar- 
riage. He  then  sent  her  away  to  another 
state,  and,  when  the  case  was  called  for 
trial  that  he  had  instituted,  he  testified  also 
that  he  was  not  the  father  of  the  child,  and 
had  never  had  intercourse  with  her  prior 
to  his  marriage.  Upon  her  return  home, 
learning  that  &lie  had  been  divorced  during 
her  absence,  she  brought  suit  to  set  aside 
the  divorce,  alleging  that  such  allegations 
were  false.  The  decree  granted  in  his  favor 
was  set  aside,  and  his  wife  granted  a  di- 
vorce. On  the  trial  of  this  latter  case,  ap- 
pellant again  testified  he  had  never  had  in- 
tercourse with  Mrs.  Simms  prior  to  their 
marriage,  and  that  he  was  not  the  father 
of  her  child.  He  was  indicted  for  perjury, 
and  on  this  trial  the  testimony  was  ad- 
duced on  which  this  error  is  assigned. 

The  depositions  introduced  by  appellant 
read  as  follows: 

"I  married  J.  W.  Spearman  [appellant] 
on  July  29,  1907.  I  was  pregnant  at  the 
time  I  married  J.  W.  Spearman.  I  had  been 
pregnant  about  four  months.  So  far  as  I 
know,  Mr.  Spearman  knew  nothing  of  my 
condition  as  to  being  pregnant.  He  had 
never  had  intercourse  with  me,  and  was 
not  the  cause  of  my  being  pregnant.  I  re- 
fuse to  answer  who  was  the  cause  of  my 
pregnant  condition.  I  knew  that  I  was 
pregnant  when  I  married  Mr.  Spearman. 
I  did  not  tell  him  that  I  was  pregnant.  I 
admitted  to  Mr.  Spearman  this  morning  of 
the  condition  that  I  was  in  as  to  my  being 
pregnant.  I  had  denied  to  him  all  the 
while  that  I  was  pregnant  until  this  morn- 
ing.   I  told  him  all  about  it. 

"Mr.  Claude  P.ittman  was  keeping  com- 
pany with  me  during  the  month  of  March, 
1907.  We  were  engaged  to  be  married.  We 
were  first  engaged  the  25th  of  March,  1907. 
He  didn't  come  for  me  as  he  promised.  W'e 
were  to  have  been  married  in  Julv,  1907. 
He  stopped  coming  to  see  me  in  June. 

"Mr.  Spearman  has  been  kind  to  me  since 
I  married  him  and  provided  well  for  me, 
44  L.R.A,(N.S.) 


and  bought  everything  for  me  that  I  have 
needed." 

Thus  it  is  seen  that  appellant  was  seek- 
ing to  use  on  this  trial  the  depositions  of 
his  wife,  taken  at  his  instance,  to  prove 
that  he  was  not  guilty  of  perjury  in  swear- 
ing that  he  had  not  had  intercourse  with 
his  wife  prior  to  their  marriage,  and  that 
he  was  not  the  father  of  her  child. 

Now%  after  he  introduced  this  evidence  of 
his  wife,  should  she  be  compelled  and  re- 
quired to  remain  silent  and  let  her  child 
be  bastardized  and  herself  stamped  as  a 
wanton?  We  think  not.  Mr.  Greenleaf, 
in  his  work  on  Evidence,  §  337,  in  speaking 
of  why  the  law  does  not  permit  the  husband 
nor  wife  to  testify  as  to  communications 
occurring  between  them  while  married,  says : 
"The  great  object  of  the  rule  is  to  secure 
domestic  happiness  by  placing  the  protect- 
ing seal  of  the  law  upon  all  confidential 
communications  between  husband  and  wife, 
and  whatever  has  come  to  the  knowledge 
of  either  bv  the  means  of  the  hallowed  con- 
fidences  which  that  relation  inspires  cannot 
be  afterwards  divulged  in  testimony,  even 
though  the  other  be  no  longer  living."  The 
rule  is  founded  upon  the  policy  of  the  law, 
the  object  of  which  is  to  secure  domestic 
happiness  by  protecting  that  state  in  the 
inviolability  of  its  confidences.  What 
would  tend  to  create  a  breach  of  such  con- 
fidence is  therefore  disfavored  by  the  law. 
Does  this  come  within  the  reasons  for  the 
rule?  Appellant,  in  violation  of  his  vows 
at  the  marriage  altar,  had  sought  and  was 
seeking  to  ruin  the  character  of  his  wife, 
and  by  false  testimony  to  get  a  divorce 
from  her,  and  to  throw  her  out.  on  the  cold 
charity  of  the  world  under  circumstances 
that  we  know  all  good  women  would  shun 
her.  It  would  have  been  more  merciful  for 
him  to  have  cut  her  throat  than  to  have 
placed  this  stigma  upon  her  name  and  char- 
acter. 

Appellant  himself  took  the  stand  and  tes- 
tified. The  court  permitted  the  state  to 
call  the  wife,  and  permitted  her  to  testify 
in  rebuttal  to  the  circumstances  under  which' 
she  had  given  the  depositions  introduced  in 
evidence  by  defendant. 

She   testified : 

I  remember  about  what  is  in  those  de- 
positions shown  me  by  counsel  for  the  dO' 
fendant  this  morning. 

Q.  Now,  I  will  read  these  answers  to  you, 
and  w^ant  you  to  explain  to  the  jury  why 
it  was  that  you  gave  those  answers.  First. 
You  gave,  your  age, — "Stella  Spearman, 
age  sixteen.'*  Second.  "Yes,  sir;  I  mar- 
ried J.  W.  Spearman,"  etc.  Third.  "I  was 
pregnant  at  the  time  I  married  J.  W.  Spear- 
man; I  had  been  pregnant  about  four 
months;    so  far  as  I  know  Mr.  S[>earman 
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koew  nothing  of  my  conditi'^n  as  to  being 
pregnant."  Now,  why  was  it  you  made 
that  answer,  Mrs.  Simms? 

A.  Well,  Mr.  Spearman  said  that  I  had 
it  to  do  in  the  condition  things  were. 

Q.  Now,  just  tell  the  jury  fully  now  your 
reason  for  that, — what  was  your  reasons, 
and  all  that  he  said  to  you  about  it. 

A.  He  said  we  had  to  fix  up  those  papers, 
and  that,  if  we  didn't,  the  grand  jury  would 
catch  him  up  and  send  him  to  the  pen.  I 
don't  remember  how  long  it  was  before  I 
signed  those  answers  that  he  first  men- 
tioned that  to  me.  He  said  to  me  that  he 
would  have  the  papers  fixed,  and  that  you 
and  Mr.  ilitchell,  I  believe,  would  come 
there  and  take  the  deposition.  He  did  not 
make  any  further  explanation  than  that 
he  said  he  would  have  to  fix  those  papers  up, 
and  I  would  have  to  sign  those  papers  to 
keep  him  from  going  to  the  pen.  He  said 
he  would  be  likely  to  have  to  go  to  the  pen 
for  getting  me  pregnant  before  we  were 
married.  I  believed  what  he  told  me  about 
it-  I  don't  know  anything  about  law.  I 
was  only  sixteen  years  of  age  at  that  time. 
He  told  me  to  deny  all  the  time  that  he  was 
the  father  of  the  child  that  I  was  pregnant 
with.  He  told  me  to  deny  that  he  had  had 
intercourse  with  me  before  we  were  mar- 
ried. He  told  me  to  deny  that  he  had  any 
knowledge  or  knew  anything  about  me  be- 
ing pregnant  at  the  time  of  the  marriage. 
He -didn't  tell  me  how  to  answer  the  ques- 
tion if  they  asked  me  who  was  the  cause 
of  my  being  pregnant,  only  just  to  not  tell 
anyone, — not  name  anyone.  He  told  me  to 
answer  it  that  way.  He  told  me  that  not 
very  long  before  the  time  I  made  those 
answers.  I  can't  remember  though  how 
long.  I  believe  I  went  to  Oklahoma  the 
next  day  after  I  answered  those  interroga- 
tories. I  don't  exactly  remember.  I  don't 
remember  whether  it  was  late  in  the  after- 
noon when  I  made  those  answers.  I  don't 
remember  exactly  whether  or  not  I  left 
on  the  next  morning's  train.  He  was  the 
cause  of  my  going  to  Oklahoma.  He  said 
I  had  to  go  to  Oklahoma.  Said  if  I  stayed 
here  they  would  get  me  in  court,  and  send 
him  to  the  pen,  if  they  got  my  testimony 
against  him.  I  believed  it.  I  didn't  know 
no  better.  I  thought  he  was  telling  me  the 
truth.  I  didn't  know  at  the  time  I  left 
here  after  signing  these  answers  that  he 
was  going  to  try  to  get  a  divorce  from  me. 
I  never  found  out  that  he  had  got  a  judg- 
ment dissolving  the  bonds  of  matrimony  ex- 
isting between  him  and  me  until  I  got  back 
home  from  Oklahoma. 

In  the  original  opinion  Judge  Prender- 
gast  held  that,  as  defendant  had  introduced 
in  evidence  her  testimony  taken  while  tlicy 
were  man  and  wife,  it  was  permissible  for 
44  L.R.A.(N.S.) 


the  state  to  show  under  what  circumstances 
such  testimony  was  given.  He  would  not  be 
permitted  to  use  the  depositions  as  evidence 
on  this  trial,  without  the  jury  being  ac- 
quainted with  all  the  facts  incident  to  giv- 
ing those  depositions.  This  is  the  part 
of  the  opinion  assailed  in  the  motion,  and 
it  is  claimed  that  these  depositions  were 
introduced  to  impeach  her, — to  show  that 
she  had  made  different  statements.  It 
would  be  a  new  rule  of  law  to  hold  that 
you  could  introduce  the  statements  of  any 
witness  or  circumstance  to  impeach  her 
testimony,  and  not  permit  the  witness  to 
state  the  circumstances  under  which  the 
statement  was  made,  that  she  was  in 
duress;  that  same  was  obtained  by  fraudu- 
lent devices  or  misrepresentations,  made 
under  a  misapprehension  or  any  other 
ground  which  existed  which  would  shed 
light  on  whether  or  not  the  statement  was 
such  as  in  fact  affected  her  credibility. 
This  is  not  the  law.  Tubb  v.  State,  55  Tex. 
Crim.  Rep.  622,  117  S.  W.  858;  Gibbs  v. 
State,  —  Tex.  — ,  20  S.  W.  920;  James  v. 
State,  40  Tex.  Crim.  Rep.  194,  49  S.  W. 
401 ;  Smith  v.  State,  52  Tex.  Crim.  Rep.  344, 
100  S.  W.  1161,  15  Ann.  Cas.  357;  Turner 
V.  State,  —  Tex.  Crim.  Rep.  — ^  51  S.  W. 
367;  Hicks  v.  Hicks,  —  Tex.  Civ.  App.  — , 
26  S.  W.  229;  Jackson  v.  Mumford,  74  Tex. 
no,  11  S.  W.  1061;  International  &  G.  N. 
R.  Co.  V.  Locke,  —  Tex.  Giv.  App.  — ,  07 
S.  W.  1083.  It  is  thus  seen  that  this  court, 
our  supreme  court,  and  the  court  of  civil 
appeals,  have  all  held  that  where  it  is 
sought  to  impair  the  credit  of  a  witness 
by  showing  different  statements,  etc.,  the 
witness  should  be  permitted  to  explain  the 
transaction. 

Mrs.  Simms  having  testified  to  certain 
facts  before  her  marriage  to  defendant,  when 
the  defendant  introduced  these  depositions 
to  impair  her  credit  as  a  witness,  it  was 
permissible  for  the  court  to  permit  her  to 
explain  the  matter,  and  the  defendant  can- 
not invoke  the  statute  that  prohibits  her 
from  testifying  as  to  communications  be- 
tween husband  and  wife.  Had  he  not  in- 
troduced these  depositions,  she  should  not, 
and  doubtless  would  not,  have  been  per- 
mitted to  testify  to  those  matters,  but,  as 
he  introduced  these  depositions  to  prove 
that  while  married  to  him  she  had  so  testi- 
fied, there  is  no  law  that  would  prevent 
her  explaining  why  she  did  do  so,  and  the 
opinion  of  Judge  Prendergast  is  amply  sup- 
ported by  authority  in  this  state  and  other 
states.  But  the  writer,  and  he  here  is  ex- 
pressing his  individual  opinion,  thinks  the 
testimony  was  admissible  on  higher  and 
broader  grounds.  As  hereinbefore  shown, 
the  reason  for  this  rule  of  law  is  to  promote 
and  secure  domestic  happiness,  not  to  dc- 
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atroy  it,  nor  permit  one  to  use  it  as  a 
shield  to  make  a  wanton  out  of  his  wife  and 
bastards  out  of  his  children.  Mr.  Black- 
stone  has  well  said:  "Law  is  a  rule  of 
civil  conduct  prescribed  by  the  supreme 
power  of  the  state,  commanding  what  is 
right  and  prohibiting  what  is  wrong."  The 
legislature  of  our  state,  in  providing  that 
"neither  husband  nor  wife  shall  in  any  case 
testify  as  to  communications  made  by  one 
to  the  other  while  married,"  had  a  high, 
noble,  and  laudable  object  and  purpose  in 
view.  It  was  recognized  that  the  safety 
and  perpetuity  of  our  institutions  rested 
on  the  purity  and  integrity  of  our  homes, 
and  it  is  a  wise  public  policy  that  will  not 
permit  one  to  step  inside  and  mar  the  do- 
mestic happiness  of  a  man  and  his  wife. 
But  "communications"  protected  are  those 
incident  to  and  growing  out  of  this  confiden- 
tial relation  of  the  trust  each  reposes  in 
the  other.  It  is  the  consensus  of  opinion 
that  the  most  perfect  happiness  can  be 
obtained  only  w^here  there  is  mutual  con- 
fidence and  trust  one  in  the  other,  and  they 
can  confide  in  and  seek  counsel  from  each 
other,  and,  even  though  one  should  be  guilty 
of  a  crime  against  the  state,  yet,  so  long  as 
they  are  true  to  each  other,  the  policy  of 
the  law  is  that  the  domestic  relations  shall 
be  respected  and  protected,  and  the  law 
will  not  ruthlessly  step  in  and  mar  those 
relations.  It  is  .also  known  and  appreciated 
that  a  wife,  so  long  as  she  loves  and  trusts 
her  husband,  is  as  but  clay  in  his  hands,  to 
be  molded  to  a  great  extent  to  suit  his 
purposes,  especially  is  this  so  when  danger 
threatens  him;  and  it  is  not  surprising 
when  her  husband  tells  a  young  wife  who 
loves  him,  that  the  penitentiary  door  stands 
ajar  ready  to  receive  him,  she  can  be  in- 
duced to  give  voice  to  such  schemes  as  he 
may  devise,  even  though  it  wrings  her 
heart  to  do  so.  And  when  a  man,  relying 
on  these  traits  of  womanhood  and  wifehood, 
shall  misuse  this  trust  and  confidence,  lie 
to  her,  and  induce  her  to  testify  to  facts 
which  would  blight  her  life  and  the  life  of 
her  child,  in  order  to  save  him  from  pun- 
ishment he  represents  as  impending  (which 
in  fact  did  not  exist),  the  law  throws  no 
such  protecting  shield  around  such  conduct 
as  will  prevent  her  from  telling  the  truth, 
and  re-establishing  her  good  name  and 
fame,  when  he  seeks  by  this  means  to  wrong 
her.  Such  a  law  would  not  be  a  protection 
to  the  home  life  and  family  relations,  but 
would  permit  a  consummate  scoundrel  to 
prey  upon  the  love  and  afl'cction  of  a  good 
woman,  work  his  nefarious  designs,  consign 
her  to  a  hell  here  on  earth,  and  yet  go  scot- 
free,  under  such  a  construction  of  the  law. 
We  have  no  precedent  in  this  state  so  far 
as  we  have  been  able  to  find,  but  in  Beyer- 
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line  V.  State,  147  Ind.  129,  45  N.  E.  772, 
the  defendant  was  being  tried,  charged  with 
forging  another's  name.  He  sought  to  avoid 
punishment  by  pleading  he  did  not  sign 
the  name  to  the  note,  and,  while  the  evi- 
dence is  not  clear  in  the  reports,  yet  it 
would  seem  he  sought  to  throw  suspicion 
on  his  wife,  when  the  court  permitted  his 
wife  to  testify  that  it  was  true  she  signed 
the  name  to  the  note,  but  that  her  husband 
"caught  her  by  the  back  of  the  neck,  and 
compelled  her  to  sign  the  name."  In  that 
state  the  statute  also  prohibits  the  husband 
and  wife  from  testifying  as  to  communis 
cations  made  to  each  other.  Rev.  Stat. 
(Ind.)  1894,  §  604.  In  that  case  the  court 
says:  "Where  the  criminal,  in  seeking  ad- 
vice and  consolation,  lays  open  his  heart 
to  his  wife,  the  law  regards  the  sacredness 
of  their  relation,  and  will  not  permit  her 
to  make  known  what  he  has  thus  communi- 
cated. .  .  .  But,  if  what  is  said  or  done 
by  either  has  no  relation  to  their  mutual 
trust  and  confidence  as  husband  and  wife," 
then  the  reason  for  the  rule  falls.  And  it 
has  been  so  held  by  this  court  in  Richards 
V.  State,  56  Tex.  Crim.  Rep.  278,  116  8.  W, 
687,  Judge  Davidson  rendering  the  opinion. 
See  also  Cole  y.  State,  51  Tex.  Grim.  Rep. 
89,  101  S.  W.  218;  Ex  parte  Fartheree,  34 
Tex.  Crim.  Rep.  694,  31  S.  W.  403.  Where 
it  is  thus  shown  that,  instead  of  giving  to 
the  wife  that  love  and  protection  the  law 
presupposes,  he  would  use  the  statute  as  a 
shield  for  his  wrongdoing,  and  work  to  her 
injury  to  serve  him  in  an  unlawful  pur- 
pose, as  said  by  the  supreme  court  of  Mis- 
souri, speaking  through  Judge  Sherwood, 
in  discussing  this  question  (vol.  99,  p. 
421)  :  "It  would  be  simply  monstrous  to 
permit  a  party  to  take  advantage  of  his 
own  wrong,  and  assist  his  own  fraud  by  such 
an  objection.  The  rule  he  invokes  was  in- 
tended to  subserve  a  very  wise,  wholesome, 
and  holy  purpose,  but  never  to  further  such 
an  end  as  that  for  which  he  invokes  it." 
See  also  Moeckel  v.  Heim,  134^  Mo.  580,  36  S. 
W.  226. 

Analogous  to  this  is  the  protection  given 
by  the  law  to  communications  between  at- 
torney and  client,  which  are  held  to  be 
privileged.  In  passing  on  this  question  the 
supreme  court  of  Michigan,  of  which  that 
eminent  and  able  law  writer.  Judge  Cooley, 
was  chief  justice,  in  the  case  of  People  v. 
Van  Alstine,  67  Mich.  79,  23  N.  W.  598,  6 
Am.  Crim.  Rep.  272,  says:  "But  there  are 
exceptions  to  the  general  rule,  based  upon 
public  policy  and  public  security.  Profes- 
sional communications  are  not  privileged 
when  such  communications  are  for  an  un- 
lawful purpose,  having  for  their  object  the 
commission  of  a  crime.  They  then  partake 
of  the  nature  of  a  conspiracy,  or  attempted 
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conspiracy,  and  it  is  not  only  lawful  to 
diTuIge  such  communications,  but,  under 
certain  ci/eumstances,  it  might  become  the 
duty  of  the  attorney  to  do  so.  The  interests 
of  public  justice  require  that  no  such 
shield  from  merited  exposure  shall  be  inter- 
posed to  protect  a  person  who  takes  counsel 
how  he  can  safely  commit  a  crime.  The 
relation  of  attorney  and  client  cannot  exist 
for  the  purpose  of  counsel  in  concocting 
crimes.  The  privilege  does  not  exist  in 
such  cases.  1  Gilbert,  Ev.  277;  Greenough 
V.  Gaskell,  1  Myl.  &  K.  98 ;  Coop.  t.  Broug- 
ham, 96;  Coveney  v.  Tannahill,  1  Hill,  33, 
37  Am.  Dec.  287;  Bank  of  Utica  v.  Mer- 
sereau,  3  Barb.  Ch.  528,  49  Am.  Dec.  180; 
People  V.  Blakeley,  4  Park.  Crim.  Rep.  176; 
1  Wharton,  Crim.  Law,  773;  Roscoe,  Crim. 
Ev.   150." 

Our  own  court  in  the  case  of  Orman  v. 
SUte»  22  Tex.  App.  617,  58  Am.  Rep.  662, 
3  S.  W.  468,  adopts  this  line  of  decisions, 
and  declares  it  to  be  the  law  that  commu- 
nications having  relation  to  the  commission 
of  crime  are  not  protected  as  privileged. 
It  is  true  that  this  rule  is  not  applicable 
to  the  relations  of  husband  and  wife  to  the 
full  extent  stated  as  to  attorney  and  client, 
because  the  law  has  so  high  regard  for 
the  home,  and  is  so  solicitous  to  throw 
its  protecting  shield  around  it,  that,  even 
though  one  should  communicate  to  the 
other  his  intention  to  commit  crime,  it 
would  not  permit  either  spouse  to  so  tes- 
tify, but  this  is  for  the  reason  that  it  de- 
sires nothing  shall  be  done  to  disturb  the 
marital  relation,  deeming  it  essential  to 
the  best  interest  of  the  state,  and  of  the 
highest  public  policy.  But  in  a  case  like 
this,  where,  if  such  was  the  law,  it  would 
be  but  an  instrument  to  break  up  and  tear 
down  the  domestic  relations,  bastardize 
children,  and  work  incalculable  mischief, 
there  is  no  public  policy  to  be  subserved. 
It  is  only  in  rare  instances  wlie^e  the  wife 
should  be  permitted  to  testify  in  a  case 
against  her  husband,  but^  when  the  occa- 
sion does  arise,  trial  judges  should,  as  did 
the  learned  trial  judge  in  this  instance, 
interpret  the  law  according  to  its  true  in- 
tent and  meaning,  and  not  permit  a  too 
literal  interpretation  of  words  work  incon- 
ceivable mischief,  and  the  law  become  a 
shield  and  cloak  to  intentional  criminal 
conduct,  and  where  the  husband  would  ruin 
whom  it  is  his  duty  to  protect, — his  wife. 
Cole  V.  State,  51  Tex.  Crim  Rep.  89,  101  S. 
W.  220. 

The  motion  for  rehearing  is  overruled. 

DaTidson,  P.  J.,  dissenting: 

This  case  is  before  us  on  motion  for  re- 
hearing; the  case  having  been  previously 
affirmed.  Mv  brethren  have  concluded  to 
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overrule  the  motion  for  rehearing  for  rea- 
sons stated  in  the  written  opinion  to  that 
effect.  I  do  not  care  to  review  the  opinion 
on  rehearing  or  the  former  opinion  seria- 
tim, but  in  a  general  way  state  my  reasons 
for  not  concurring.  While  the  witness, 
Mrs.  Stella  Simms,  who  was  formerly  the 
wife  of  appellant,  was  on  the  witness  stand, 
defendant,  on  her  cross-examination,  she 
being  used  by  the  state,  identified  her  depo- 
sitions taken  in  a  divorce  suit  between 
herself  and  appellant.  This  is  taken  from 
the  bill  of  exceptions:  "This  which  is 
now  shown  me  is  my  signature.  I  don't 
know  whether  I  know  or  recognize  this 
paper  now  shown  me  or  not.  [Examines 
same.]  I  guess  I  do.  I  don't  know  ex* 
actly  whether  I  do  or  not.  I  suppose  I 
did  make  the  statements  therein  contained." 

On  redirect  examination  by  the  state  she 
testifies  as  follows  relative  to  this  deposi- 
tion: 

At  the  time  I  signed  the  paper  recently 
shown  me  by  Mr.  Ward  I  was  living  at  Mr. 
Spearman's  house,  was  living  with  him  at 
the  time. 

Q.  Now,  with  reference  to  the  time  you 
signed  that,  did  you  or  not  go  anywhere? 

A.  No,  sir;  I  did  not  go  anywhere.  I 
went  to  Oklahoma  shortly  after  these  depo- 
sitions were  signed  by  me.  I  think  I  went 
the  next  day  after  I  signed  them.  I  think 
I  did.    It  was  a  short  time  afterwards. 

After  tiie  state  had  closed,  the  defendant 
offered  the  depositions  of  the  witness  to 
contradict  her  testimony,  and  the  record 
shows  this:  "Tlie  witness  Stella  Spearman, 
being  duly  sworn,  deposes  and  says  as  fol- 
lows: To  the  first  interrogatory  she  an- 
swered: Stella  Spearman,  age  sixteen. 
Second  interrogatory:  Yes;  I  married 
J.  W.  Spearman  on  July  29,  1907.  Third 
interrogatory:  I  was  pregnant  at  the  time 
I  married  J.  W.  Spearman.  I  had  been 
pregnant  about  four  months.  So  far  as  I 
know,  Mr.  Spearman  knew  nothing  of  my 
condition  as  to  being  pregnant.  He  had 
never  had  intercourse  with  me,  and  was  not 
the  cause  of  my  being  pregnant.  I  refuse 
to  answer  who  was  the  cause  of  my  preg- 
nant condition.  I  knew  that  I  was 
pregnant  wlien  I  married  Mr.  Spearman.  I 
did  not  tell  him  that  I  was  pregnant.  I 
admitted  to  Mr.  Spearman  this  mornin»j  of 
the  condition  that  I  was  in  as  to  my  being 
pregnant.  I  had  denied  to  him  all  the 
while  that  I  was  pregnant,  until  this  morn- 
ing 1  told  him  all  about  it.  Fourth  inter- 
rogatory: Mr.  Claude  Piltman  was  keep- 
ing company  with  me  during  the  month  of 
March,  1907.  We  were  en^ia^^ed  to  be  mar- 
ried. We  were  first  enf^a;?;d  the  25th  of 
March,   1907.     He    didn't  come  for   me  as 
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lie  promised.  We  were  to  liave  been  inarriod 
in  July,  1907.  He  stopped  coming  to  see 
me  in  June.  Fifth  interrogatory:  Mr. 
Spearman  has  been  kind  to  me  since  I  mar- 
ried him  and  provided  well  for  me,  and 
bought  everything  for  me  that  I  have 
needed." 

The  state  subsequently  recalled  Mrs. 
Stella  Simms,  formerly  Mrs.  Stella  Spear- 
man, and  had  her  testify  at  some  length, 
and,  among  other  things,  to  confidential 
communications  between  appellant  and  her- 
self during  their  marital  relations,  and  in 
reference  to  the  statements  made  by  him  to 
her  in  regard  to  what  her  testimony  should 
be  in  a  divorce  proceeding  between  herself 
and  appellant  then  pending.  Among  other 
things  she  says:  "lie  told  me  to  deny 
that  he  had  had  intercourse  with  me 
before  we  w^ere  married.  He  told  me  to 
deny  that  he  had  any  knowledge  or  knew 
anything  about  me  being  pregnant  at  the 
time  of  the  marriage.  He  didn't  tell  me 
how  to  answer  the  question  if  they  asked 
me  who  was  the  cause  of  my  being  preg- 
nant, cnly  just  to  not  tell  anyone, — not 
name  anyone.  He  told  me  to  answer  it 
that  way.  He  told  me  that  not  very  long 
before  the  time  I  made  those  answers. 
He  told  me  to  deny  all  the  time  that  he  was 
the  father  of  the  child  that  I  was  pregnant 
with." 

Various  objections  were  urged,  and, 
among  others,  that  the  above  were  confi- 
dential communications  between  husband 
and  wife.  The  depositions,  some  of  which 
were  introduced  in  evidence,  were  taken  in 
the  divorce  proceedings.  The  matters  about 
which  she  testified  when  recalled  by  the 
state  were  not  in  the  depositions,  and  she 
was  called  on  by  the  state  to  give  her  reasons 
why  she  had  testmrd,  and  the  reasons  she 
testified  as  she  did  in  the  divorce  case,  and 
these  cover  some  of  the  confidential  com- 
munications above  mentioned,  and,  among 
otlier  things,  she  also  stated  that  he  told 
her  that  he  would  go  to  the  penitentiary 
if  she  testified  that  he  was  the  father  of 
her  child.  I  am  not  undertaking  here  to 
state  the  testimony  in  detail,  but  the  sub- 
stance of  it.  I  am  clearly  of  the  opinion 
that  this  evidence  was  not  admissible  either 
as  original  testimony  or  as  sustaining  tes- 
timony of  other  matters  about  which  she 
had  testified.  She  testified  in  this  partic- 
ular case  subsequent  to  her  divorce,  and  in 
the  divorce  case,  and  it  seems  to  have  oc- 
curred to  the  state,  and  so  held  by  the  trial 
judge,  that  she  could  testify  to  confidential 
communications  made  to  her  bv  her  husband 
as  her  reasons  whv  she  testified  as  she  did 
in  the  divorce  case,  and  the  state  used  that 
testimoiiv  or  those  reasons  and  c;:)n^if]?ntial 
communications  made  to  her,  to  siistain  her 
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testimony  in  this  case  and  assist  in  making 
( ut  a  case  against  tlie  defendant  on  this 
criminal  charge.  In  the  rehearing  opinion 
my  brethren,  gomewhat  at  least,  if  not  en- 
tirely place  their  reasoning  on  the  ground 
that  she  would  be  justified  in  testifying  as 
r,\\Q  did  on  recall  by  the  state  to  assist  in 
showing  that  her  child  was  not  a  bastard, 
and  that,  although  the  communications  were 
confidential,  that  she  could  testify  as  she  did 
to  protect  the  legitimacy  of  her  child,  and 
explain  her  reasons  for  testifying  as  she 
did  on  that  trial.  The  legitimacy  of  her 
child  was  not  an  issue  in  tlie  case,  and  it  is 
a  conceded  fact,  at  least  the  state  so  showed, 
and  the  woman  testified,  that  she  was  preg- 
nant long  before  the  defendant  married  her. 
Whether  it  was  defendant's  child  or  the 
child  of  some  other  man  to  whom  she  had 
been  engaged  would  not  affect  the  question 
of  the  confidential  communications  between 
herself  and  her  husband,  at  least  statements 
that  he  made  to  her,  although  they  might 
involve  a  crime,  could  not  be  used  as  evi- 
dence against  him  in  this  case.  The  statute 
expressly  prohibits  the  use  of  conndential 
communications  by  either  party  to  the  mari- 
tal relation  during  such  marital  relations 
or  even  after  its  cessation.  Another  theory 
of  the  state  was  that  she  had  committed 
perjury  in  the  divorce  case,  and  by  this 
method  it  was  sought  to  show  that  fact, 
and  that  the  perjury  committed  by  her  was 
induced  by  appellant.  None  of  this  was 
provable  in  any  manner  or  for  any  purpose 
by  introducing  confidential  communications. 
1  nis  was  so  at  common  law,  and  our  statute 
expressly  prohibits  the  use  of  such  testi- 
mony. At  common  law  the  rule  is  well  set- 
tled that  neither  the  husband  nor  wife  can 
testify  to  communications  or  conversations 
occurring  between  them  during  the  exist- 
ence of  the  marital  relation,  and  neither 
can  testify  that  the  other  did  or  did  not 
mention  a  certain  subject.  Beveridge  v, 
Minter,  1  Car.  &  P.  364  j  Owen  v.  State,  78 
Ala.  425,  66  Am.  Rep.  40,  6  Am.  Grim. 
Rep.  206;  Goelz  v.  Goclz,  157  111.  33,  41 
N.  E.  756;  Robin  v.  King,  2  Leigh.  140. 
The  same  rule  is  laid  down  in  Texas. 
Among  the  later  cases  deciding  this  ques- 
tion was  Gross  v.  State,  61  Tex.  Grim. 
Rep.  170,  33  L.R.A.(N.S.)  477,  135  S.  W. 
373;  Walker  v.  State,  —  Tex.  Grim.  Rep.  — , 
141  S.  W\  243.  In  the  Gross  Gase  the 
matter  was  thorouglily  discussed  and  many 
cases  cited.  Tliere  is  no  rule  better  estab- 
lished than  that  which  forbids  conversations 
or  communications  between  the  husband 
and  wife  as  witnesses,  or  matters  or  con- 
versations occurring  between  them  during 
the  marital  relation.  Henderson  v.  Ghaires, 
•JS  Fla.  2fi,  6  So.  164:  Goodrum  v.  State,  00 
Ga.  509.    In  the  latter  case  it  was  held  in 
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prosecutions  for  assault  committed  upon 
the  person  of  another  man's  wife,  wherein 
she  had  testified  on  behalf  of  the  state  to 
the  assault,  tliat  her  husband  was  not 
a  competent  witness  to  throw  discredit  on 
her  evidence  by  proving  that  she  delayed 
complaint  to  him  when  opportunity  to  ex- 
plain presented  itself  or  existed;  that  "her 
silence  is  within  the  reason  and  spirit  of  the 
rule  that  guards  confidence  between  husband 
and  wife,  and  protects  their  respective  com- 
munications from  disclosure  by  either." 

Many  of  the  states  have  enacted  statutes 
expressly  recognizing  and  enforcing  the 
above  rule.  I  deem  it  unnecessary  here  to 
collate  the  cases,  but  such  is  the  rule  in 
Arkansas,  California,  Illinois,  Kansas,  Mass- 
achusetts, Minnesota,  Nebraska,  New  Jersey, 
New  York,  North  Carolina,  South  Carolina, 
Tennessee,  and  Virginia  as  well  as  Texas,  and 
this  by  statutory  enactment.  See  Davis  v. 
Conn.  99  Va.  838,  38  S.  E.  191.  It  was  also 
laid  down  that  the  rule  prohibiting  communi- 
cations between  husband  and  wife  from  being 
received  in  evidence  applies  in  the  case  of  a 
deposition  given  by  the  wife  containing  such 
testimony.  6  Enc.  Ev.  pp.  895,  896;  French 
V.  Wade,  35  Kan.  391,  11  Pac.  138.  In 
Fuller  V.  Fuller,  177  Mass.  184,  83  Am.  St. 
Rep.  273,  58  N.  E.  588,  which  was  a  divorce 
suit,  it  was  held  that  the  plaintiff  husband 
was  improperly  permitted  to  testify  to  a 
conversation  between  himself  and  his  wife 
in  which  he  asked  her  to  return  home,  to 
which  she  replied  that  she  would  not  come 
and  live  with  his  family;  that  the  fact  that 
the  conversation  accompanied  and  explained 
the  act  of  the  wife  in  leaving  her  husbanjcl, 
and  her  mental  attitude  in  that  act,  was  not 
sufficient,  to  take  the  conversation  out  of 
the  operation  of  the  rule  established  by  the 
Massachusetts  statute.  It  was  also  held  that 
confessions  by  the  wife  of  adultery  with 
another  person,  which  confessions  were 
made  to  her  husband,  cannot  be  shown  in 
an  action  by  her  husband  against  the  para- 
mour. Sanborn  v.  Gale,  162  Mass.  412,  26 
L.II.A.  864,  38  N.  E.  710;  Higham  v. 
Vanosdol,  101  Ind.  160.  Nor  in  an  action 
of  libel  by  charging  the  plaintiff  with  un- 
chastitv,  can  the  defendant  show  bv  the 
plaintiff's  husband  conversations  between 
them  from  which  it  might  be  inferred  that 
there  existed  an  unlawful  intimacy  between 
hor  and  another  man.  Warner  v.  Press  Pub. 
Co.  132  N.  Y.  181,  30  N.  E.  393.  See  also 
Dve  V.  Davis,  65  Ind.  474.  Any  knowlodjje 
acquired  by  the  wife  on  account  of  tlie  trust 
confided  to  her  bv  her 'husband,  or  any  fact 
whatever,  should  be  excluded,  whether  the 
husband  told  it  to  her  out  of  his  mouth,  or 
showed  it  to  her  in  a  letter,  or  pointed  it 
out  with  his  hand,  or  locked  it  up  and  gave 
lifr  alone  access  to  it  by  intrusting  her  with 
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the  key.  Stanford  v.  Murphy,  63  Ga.  410! 
And  the  word  "communication,"  used  in  the 
statute,  is  to  be  given  a  liberal  construction. 
It  should  not  be  confined  to  a  mere  state- 
ment by  the  husband  to  the  wife,  or  vice 
versa,  but  should  be  construed  to  embrace 
all  knowledge  upon  the  part  of  the  one  or 
the  other  obtained  by  reason  of  the  marriage 
relation,  and  which,  but  for  the  confidence 
growing  out  of  it,  would  not  have  been  known 
to  the  party.  See  Com.  v.  Sapp.  90  Ky.  580, 
29  Am.  St.  Rep.  405,  14  S.  W.  834.  The  basis 
of  this  rule  excluding  communications  or 
conversations  between  husband  and  wife 
during  coverture  is  public  policy,  and  is 
wholly  independent  of  any  question  of  in- 
terest or  identityi  citing  People  v.  Mullings, 
83  Cal.  138,  17  Am.  St.  Rep.  223,  23  Pac. 
229;  Rivers  v.  State,  118  Ga.  42,  44  S.  E. 
859;  Goelz  v.  Goelz,  157  111.  33,  41  N.  E.  756. 
This  covers  all  and  every  confidential  com- 
munication from  husband  to  wife,  or  vice 
versa,  and  these  may  not  be  divulged  in  any 
court.  Stanford  v.  Murphy,  63  Ga.  410. 
See  State  v.  Brittain,  117  N.  C.  783,  23  S.  E. 
433.  It  is  the  rule  both  at  common  law  and 
under  the  statutes  of  the  various  states,  that 
this  disability  of  husband  and  wife  con- 
tinues as  to  such  communications  and  con- 
versations even  after  the  marital  relation 
has  been  dissolved  by  death.  The  fact  of 
death  is  said  rather  to  increase  than  lessen 
the  force  of  the  rule.  This  has  been  so  de- 
cided in  the  Supreme  Court  of  the  United 
States,  in  California,  Delaware,  Georgia, 
Illinois,  Indiana,  Kansas,  Maine,  Michigan, 
Missouri,  Nebraska,  New  York,  Pennsyl- 
vania, Tennessee,  and  Texas  (Mitchell  v. 
Mitchell,  80  Tex.  101,  15  S.  W.  705,  is  here 
referred  to),  also  Vermont  and  Virginia. 
Without  collating  the  various  decisions  of 
these  states,  they  will  be  found  collated  in  ' 
note  No.  9  on  page  897  of  6  Enc.  of  Evi- 
dence, as  most  of  the  authorities  collated 
heretofore  in  this  opinion  are  also  to  be 
found  in  that  same  work  on  different  pages 
and  in  different  notes.  I  make  this  general 
reference  to  the  above  volume  of  Encyclo- 
pedia of  Evidence  without  putting  quotation 
marks  around  some  of  it,  so  that  those  who 
care  to  find  the  authorities  and  look  this 
matter  up  can  readily  discover  these  cases 
and  announced  rules.  It  is  also  true  that 
the  dissolution  of  the  marital  relation  bv 
divorce  does  not  remove  the  privilege  of 
confidential  communications.  This  is  the 
rule  laid  down  in  California,  Illinois,  Ken- 
tucky, Kansas,  ^lassachusetts,  Michigan, 
Missouri,  Pennsylvania,  Alabama,  North 
Carolina,  and  Texas,  and,  in  fact,  it  seems 
to  be  the  rule  practically  wherever  the 
Englisli  jurisprudence  is  known.  And  it 
lias  been  laid  down  as  well  that  a  statute 
expressly  making  either  party  to  a  divorce 
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suit  a  competent  witness  docs  not  modify 
or  repeal  a  statute  re-enacting  the  common- 
law  rule  of  exclusion.  See  Castello  v.  Cas- 
tello,  41  Ga.  614;  Ayera  v.  Ayers,  28  Mo. 
App.  97;  Miller  v.  Miller,  13  Mo.  App.  591; 
Miller  v.  Miller,  14  Mo.  App.  418;  Vogel  v. 
Vogel,  13  Mo.  App.  588;  Seitz  v.  Seitz,  170 
Pa.  71,  32  Atl.  578;  Briggs  v.  Briggs,  — 
R:  I.  — ,  26  Atl.  198.  "There  was  formerly 
some  question  whether  or  not  the  privilege- 
extended  to  communications  between  hus- 
band and  wife  which  in  their  nature  did  not 
seem  to  be  confidential,  but  the  general  rule 
was  finally  adopted  that  the  privilege  ex- 
tended to  all  communications  between  hus- 
band and  wife,  although  on  subjects  not 
confidential  in  their  nature."  6  Enc.  Ev. 
900;  Dexter  v.  Booth,  2  Allen,  559.  The 
rule  is  undoubted  in  Texas,  not  only  by  de- 
cision, but  by  the  statute  itself.  That  the 
rule  may  work  a  hardship  sometimes  in 
preventing  the  wife  or  husband  from  testify- 
ing does  not  enter  into  the  consideration, 
because  all  rules  of  law  or  evidence  will 
work  hardships  at  some  point  at  some  time 
or  other,  but  whether  it  work  or  not 
hardships  or  inconvenience,  the  rule  is  in 
favor  of  the  statutory  prevention  of  dis- 
closure. The  untold  and  unfortunate  re- 
sults that  might  accrue  or  occur  from 
permitting  the  husband  and  wife  to  tes- 
tify with  reference  to  confidential  com- 
munications would  be  hard  to  be  enum- 
erated and  fearful  in  effect  on  society. 
It  hajs  been  the  policy  underlying  the  very 
basic  principle  of  our  government,  which  is 
the  marital  relation,  that  these  communi- 
cations shall  not  be  disclosed;  that  these 
sacred  relations  incurred  by  virtue  of  the 
marriage  state  shall  remain  inviolable  and 
uncovered.  If  they  are  uncovered  for  one 
reason,  they  may  be  uncovered  for  all 
reasons  that  may  be  thought  convenient  or 
inconvenient.  I  do  not  propose  to  enter  into 
a  discussion  of  whether  or  not  the  illegiti- 
mate child  of  witness  in  this  case  was  that 
of  her  husband  or  of  somebody  else.  It  is  a 
matter  about  which  this  question  has  no 
concern.  Suffice  it  to  say  in  this  respect 
that,  if  the  testimony  is  to  be  credited  at 
all  in  this  record,  the  child  was  illegitimate 
from  some  source,  and  its  legitimacy  or  ille- 
gitimacy cannot  be  made  to  bear  on  the  de- 
fendant's case  in  a  criminal  action  by  un- 
covering the  confidential  communications 
which  occurred  between  him  and  his  wife. 
It  is  bad  enough  to  have  illegitimate  chil- 
dren, but  it  is  still  worse  to  uncover  the 
sacrednesa  of  the  home.  To  uncover  these 
matters  in  court  would  constitute  husband 
and  wife  directly  or  indirectly  witnesses 
against  each  other  in  all  matters,  even  of 
the  acutest  criminal  nature.  I  cannot  agree 
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with  my  brethren,  and  think  this  judgment 
ought  to  be  reversed,  and  the  cause  re- 
manded. 


WASHINGTON  SUPREME  COURT. 

(Department  No.  2.) 

WHITE  BROTHERS  &  CRUM  COMPANY, 
Limited,  Appt., 

V. 

JACOB  H.  WATSON  et  al.,  Respts. 
(64  Wash.  666,  117  Pac.  497.) 

Pleading  — >  inferred  fact  —  demurrer. 

1.  A  complaint  in  a  proceeding  to  pro- 
tect an  appropriator  of  water  in  his  use 
of  the  diverting  apparatus  is  not  demur- 
rable, in  the  absence  of  a  motion  to  make 
it  more  specific,  for  failure  to  allege  spe- 
cifically that  the  apparatus  is  on  defend- 
ant's land,  where  such  is  the  inference  from 
the  whole  complaint. 

Easement  —  change  p-  absence  of  in- 
Jury  to  servient  estate. 

2.  One  having  an  easement  for  a  water 
ditch  across  government  land  at  the  time  it 
is  conveyed  to  an  individual  cannot,  against 
the  will  of  the  grantee,  change  the  point 
and  manner  of  diversion,  and  substitute  a 
pipe  line  for  the  open  ditch,  althous^h  a 
freshet  has  changed  the  character  of  the 
place  where  the  diversion  was  made  and 
the  form  of  the  ditch  so  that,  unless  the 
desired  changes  are  •  made,  the  use  of  the 
water  will  be  largely  lost  to  the  appro- 
priator, while  the  change  will  work  no  in- 
jury to  the  servient  estate. 

(August  25,  1911.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Whitman 
County  in  defendants*  favor  in  an  action 
brought  to  enjoin  defendants  from  interfer- 
ing with  plaintiff  in  changing  the  point  and 
manner  of  diverting  the  water  of  a  certain 
stream.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  V.  Kuylsendall  and  G.  C. 
Gose,  for  appellant: 

The  granting  of  the  right  to  change  the 
ditch  to  a  pipe  line  is  not  an  invasion  of  a 
property  right  of  the  owner  of  the  servient 
estate,  but  is  merely  the  exercise  of  a  right 
incident  to  the  right  to  use  the  water. 

Ellis  v.  Pomeroy  Improy.  Co.  1  Wash.  675, 
21  Pac.  27;  Offield  v.  Ish,  21  Wash.  281,  57 
Pac.  809;  Greer  v.  Heiser,  16  Colo.  306,  26 
Pac.  770 ;  Seven  lAkes  Reservoir  Co.  v.  New 
Loveland  &  G.  Irrig.  &  Land  Co.  40  Colo. 
382,    17    L.R.A.(N.S.)     329,    93    Pac.    486; 

Note.  —  For  change  in  exercising  right 
to  take  water  from  another's  premises,  see 
note  to  Craift  v.  Chase,  43  L.R.A.(N.S.)  824. 
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Fuller  V.  Swan   River  Placer  Min.  Co.   12 
Colo.  12,  19  Pac.  839, 16  Mor.  Min.  Rep.  252. 
Messrs.  Hanna  &  Hanna  for  respond- 
ents. 

Ellis,  J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  a  judgment  sustaining  a 
general  demurrer  to  appellant's  amended 
complaint,  which  is  long,  but  which,  so  far 
as  essential  to  our  consideration,  may  be 
epitomized  as  follows:  Yakiwawai  creek, 
a  stream  not  navigable,  has  its  source  in 
Whitman  county,  Washington,  about  2  miles 
above  the  land  of  respondents  described  in 
the  complaint,  and  thence  flows  to  and 
across  that  land  and  the  lands  of  the  ap- 
pellant also  described  in  the  complaint.  The 
respondents  acquired  their  land  by  filing 
thereon  as  a  government  homestead  on  April 
16,  1902.  In  1881  the  appellant's  prede- 
cessors in  interest  appropriated  all  the 
waters  of  the  creek,  and  carried  the  same  by 
a  ditch  and  flume  from  the  point  of  diver- 
sion to  the  lands  now  owned  by  the  appel- 
lant, and  ever  since  the  water  has  been  ap- 
plied to  a  beneficial  use  by  the  appellant 
upon  its  land,  which  without  irrigation  is 
arid  and  unproductive,  but  with  irrigation  is 
highly  productive.  At  the  time  of  the  ap- 
propriation of  the  water,  respondents'  land 
and  all  the  lands  riparian  to  the  creek  above 
the  appellant's  lands  were  public  lands  of 
the  United  States.  All  of  the  land  above 
the  appellant's  land  drained  by  the  creek 
is  steep  and  precipitous,  is  used  only  for 
pasturage,  and  the  rainfall  and  melting 
snows  are  not  retained  thereon,  but  readily 
flow  into  and  cause  frequent  floods  of  the 
creek.  The  stream,  until  it  reaches  the 
appellant's  land,  flows  through  a  narrow 
canyon  with  steep  bluffs  on  either  side,  and 
has  a  fall  of  approximately  2,000  feet  from 
its  source  to  appellant's  land.  In  the  spring 
of  1907  the  flood  waters  of  the  creek  de- 
stroyed appellant's  flume  and  head  ditch, 
and  washed  away  the  banks  at  the  point  of 
diversion,  making  it  impossible  to  divert  the 
water  by  means  of  the  ditch  and  flume  pre- 
viously used.  The  bed  of  the  stream  was 
eroded,  causing  the  water  to  flow  over  a 
sandy  and  gravelly  bottom,  so  that  since  the 
flood  much  of  the  water  is  lost  at  the  orig- 
inal point  of  diversion.  The  right  of  way  by 
which  the  water  has  been  carried  is  along 
a  steep  bluff,  and  respondents'  lands 
traversed  by  it  are  unfit  for  cultivation. 
The  right  of  way  is  gravelly,  and,  if  appel- 
lant is  required  to  convey  the  water  by  a 
ditch,  a  great  part  of  it  will  be  lost  by 
percolation  and  evaporation,  causing  a  ma- 
terial injury  to  the  appellant,  and  being  of 
no  benefit  to  respondents.  About  76  feet 
above  the  point  of  diversion  the  stream 
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fiows  over  a  natural  bed  rock,  and  it  is 
necessary,  in  order  to  secure  and  retain  full 
use  of  the  water,  to  change  the  point  of 
diversion  to  that  point,  there  construct  a 
cement  dam,  and  thence  lay  a  pipe  line 
along  the  right  of  way  across  respondents' 
land  to  that  of  appellant.  Unless  this  is 
permitted,  the  appellant  will  in  the  future 
be  wholly  deprived  of  the  use  of  water. 
Prior  to  commencing  this  action,  appellant 
went  upon  tlie  respondents'  land  to  con- 
struct the  proposed  dam  and  pipe  line,  when 
respondents,  by  force  and  threats  of  vio- 
lence, prevented  and  still  prevent  the  work. 
The  prayer  is  for  an  injunction  against  in- 
terference, for  damages,  that  title  to  the 
water,  right  of  way,  pipe  line,  and  head- 
works  be  quieted  in-  appellant,  and  for  gen- 
eral relief. 

It  will  be  noted  that  there  is  no  direct 
allegation  that  the  point  of  diversion,  either 
as  originally  located  or  as  now  proposed,  is 
upon  the  respondents'  land.  This  is  urged 
as  one  reason  that  the  demurrer  was  prop- 
erly sustained.  The  inference,  however, 
from  a  reading  of  the  whole  amended  com- 
plaint, is  that  both  of  these  points  and  the 
site  of  the  proposed  dam  are  upon  respond- 
ents' land.  In  the  absence  of  a  motion  to 
make  the  amended  complaint  more  specific 
in  these  particulars,  the  demurrer  should 
not  have  been  sustained  on  this  ground. 

Assuming  these  points  to  be  alleged  as 
implied,  does  the  amended  complaint  state  a 
cause  of  action?  The  demurrer  concedes 
that  the  appellant's  predecessors  in  interest 
had  appropriated  the  water  at  the  original 
point  of  diversion,  and  were  conducting  it 
by  ditch  and  fiume  over  the  original  right 
of  way  prior  to  the  inception  of  respondents' 
title,  and  while  the  fee  of  respondents'  land 
was  stni  in  the  United  States.  Section  2339 
of  the  Revised  Statutes  of  the  United  States, 
U.  S.  Comp.  Stat.  1901,  p.  1437,  provides  for 
the  recognition  by  the  courts  of  vested  and 
accrued  water  rights,  and  §  2340  (page 
1437)  is  as  follows:  "All  patents  granted, 
or  pre-emption  or  homesteads  allowed,  shall 
be  subject  to  any  vested  and  accrued  water 
rights,  or  rights  to  ditches  and  reservoirs 
used  in  connection  with  such  water  rights 
as  may  have  been  acquired  under  or  recog- 
nized by  the  preceding  section."  Respond- 
ents, therefore,  took  their  land  subject  to 
the  easement  for  the  diversion  of  the  water 
at  a  then  fixed  point,  and  for  the  convey- 
ance of  the  water  by  ditch  and  fiume  on  a 
then  existing  right  of  way  across  their  land 
to  that  of  the  appellant.  The  grant  from 
the  government  to  the  respondents  was  that 
of  a  servient  tenement,  subject  to  a  definite 
easement.  There  can  be  no  difference  be- 
tween the  easement  so  acquired  and  an  ease- 
ment created  by  ^rant  of  a  private  owi^er 
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who  afterwards  conveys  the  servient  tene- 
ment. In  either  case  the  owner  of  the  dom- 
inant tenement  has  an  easement  which  he 
cannot  change  without  the  consent  of  the 
grantee  of  the  servient  tenement.  The  grant 
from  the  government  to  the  respondents  was 
subject  to  "vested  and  accrued  water  rights, 
or  rights  to  ditches  and  reservoirs  used  in 
connection  with  such  water  rights  as  may 
have  been  acquired,"  etc.  There  is  no  in- 
tention evinced  by  the  statute  to  make  the 
grant  subject  to  such  water  rights  or  rights 
to  ditches  and  reservoirs  as  mav  thereafter 
become  necessary  or  convenient.  That  a 
change  in  the  mode  of  enjoyment  might  have 
been  made  while  the  government  still  owned 
the  servient  tenement  does  not  alter  the 
case.  That  was  because  the  owner  of 
the  servient  tenement — the  government — 
had  accorded  a  license  through  the  statute 
to  appropriate  any  such  rights  at  any  time 
prior  to  the  grant  of  patent  or  allowance  of 
homestead  or  pre-emption.  But  when  the 
government  granted  the  fee,  it  granted  it 
subject  not  to  the  license,  but  to  vested  and 
accrued  rights  which  had  then  been  ac- 
quired under  the  license.  Smith  v.  Haw- 
kins, 110  Cal.  122,  126,  42  Pac.  453;  Oliver 
V.  Agasse,  132  Cal.  297,  64  Pac.  401,  402. 
By  the  grant  the  title  to  everything  not 
then  appropriated  became  vested  in  the  re- 
spondents as  completely  as  the  appropriated 
rights  had  become  vested  in  the  appellant. 
Thereafter  the  jtu  diaponendi  incident  to 
the  fee  was  in  respondents  as  to  every  right 
not  vested  in  others  by  actual  prior  appro- 
priation. The  manner  of  diversion,  the 
length  and  location  of  the  right  of  way,  the 
means  of  conveyance  of  the  water  over 
the  right  of  way, — in  short,  the  ease- 
ment,— became  fixed  and  determined  by 
the  facts  as  they  existed  when  re- 
spondents* homestead  entry  was  allowed. 
No  change  can  now  be  made  in  the  character 
of  the  servitude.  A  pipe  line  cannot  be  sub- 
stituted for  a  ditch  and  flume,  nor  the  right 
of  way  changed  or  lengthened.  As  to  these 
things  the  authorities  are  uniform.  Weil, 
Water  Rights,  2d  ed.  pp.  285,  286,  §§  179, 
180;  title  "B,"  Change  of  Means  of  Use; 
Oliver  v.  Agasse,  132  Cal.  297,  64  Pac.  401; 
Vestal  V.  Young,  147  Cal.  715,  82  Pac.  381; 
Johnston  v.  Hyde,  32  N.  J.  Eq.  446;  Allen 
V.  San  Jose  Land  &  Water  Co.  92  Cal.  138, 
15  L.R.A.  93,  28  Pac.  215;  Dickenson  v. 
Grand  Junction  Canal  Co.  15  Beav.  260; 
Barrows  v.  Fox,  98  Cal.  63,  32  Pac.  811; 
Gregory  v.  Nelson,  41  Cal.  278,  12  Mor.  Urn. 
Rep.  124.  "It  is  the  exclusive  right  of  the 
owner  of  the  servient  tenement,  suffering 
the  burdens  of  an  easement  localized  and  de- 
fined, to  say  whether  or  not  the  dominant 
owner  shall  be  permittecj  to  change  the 
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character  or  plan  of  the  servitude."    Jaqui 
V.  Johnson,  27  N.  J.  Eq.  526,  532. 

It  is  suggested  that  the  right  which  the 
appellant  is  seeking  to  obtain  is  rather  an 
implied  or  secondary  easement  than  an  ad- 
ditional servitude.  The  term  "secondary 
easement"  is  applied  to  the  right  to  enter 
and  repair  and  do  those  things  necessary  to 
the  full  enjoyment  of  an  easement  as  exist- 
ing. We  have  been  cited  to  no  authority  for 
extending  that  term  to  a  change,  alteration, 
or  extension  such  as  is  here  contemplated, 
while  the  above  authorities  hold  that  the 
things  contemplated  are  in  their  nature  ad- 
ditional servitudes. 

Counsel  argues  with  much  force  and 
persuasiveness  that,  inasmuch  as  the  re- 
spondents will  in  no  wise  be  injured  by  a 
change  from  ditch  and  flume  to  pipe  line,  the 
right  to  make  the  change  should  be  accorded 
to  the  appellant;  that  the  taking  of  the, ad- 
ditional right  of  way  and  conducting  the 
water  in  a  pipe  line  invade  no  substantial 
right  of  the  respondents.  But,  even  if  it 
were  shown  that  the  change  would  be  an 
actual  benefit  to  the  respondents,  we  would 
have  no  power  to  compel  them  to  accept  the 
benefit.  The  question  is  one  of  property 
rights,  not  of  benefits  or  injuries.  Many  au- 
thorities so  hold,  and  we  have  been  cited  to 
none  to  the  contrary.  "No  one  has  a  right 
to  compel  another  to  have  his  property  im- 
proved in  a  particular  manner;  it  is  as 
illegal  to  force  him  to  receive  a  benefit  as  to 
submit  to  an  injury."  Merritt  v.  Parker, 
1  N.  J.  L.  460;  Allen  v.  San  Jose  Land  & 
Water  Co.  92  Cal.  138,  15  L.  R.  A.  93,  28 
Pac.  215;  Dickenson  v.  Grand  Junction 
Canal  Co.  15  Beav.  260;  Tillotson  v.  Smith, 
32  N.  H.  90,  64  Am.  Dec.  355.  The  altera- 
tion by  the  action  of  the  elements,  of  the 
physical  conditions,  so  as  to  make  the  en- 
joyment of  the  easement  impossible  or  more 
diflicult,  was  appellant's  misfortune  as  an 
Impairment  of  its  property,  just  as  if  the 
elements  had  impaired  the  enjoyment  of 
its  property  of  any  other  character. 
This  furnishes  no  reason  why  another 
should  be  required  to  contribute  to  restore 
the  enjoyment  of  the  property,  even  if  the 
thing  to  be  contributed  be  something  the 
other  does  not  need,  and  the  surrender  of 
which  will  not  injure  him.  If  it  is  some- 
thing in  which  he  has  the  actual  right  of 
property,  there  is  no  rule  of  law  nor  prin- 
ciple of  equity  which  would  warrant  a  court 
in  taking  it  from  him  against  his  will  for 
the  benefit  of  another.  No  amount  of  hard-' 
ship  in  a  given  case  would  justify  the  estab- 
lisliment  of  such  a  precedent.  The  next  step 
in  the  invasion  of  the  right  of  property 
would  be  to  invite  tlie  courts  to  measure  the 
comparative  needs  of  private  parties,  and 
compel  a  transfer  to  the  one  most  needing 
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and  who  might  best  utilize  the  property.  If 
a  man  may  be  required  to  surrender  what  is 
his  own  because  he  does  not  need  it  and  can- 
not use  it,  and  because  another  does  need 
it  and  can  use  it,  then  there  is  no  reason 
why  he  may  not  be  required  to  surrender 
what  he  needs  but  little,  because  another 
needs  it  much.  A  doctrine  so  insidiously 
dangerous  should  never  find  lodgment  in  the 
body  of  the  law  through  judicial  declara- 
tion. The  judiciary  may  only  apply  the  law 
according  to  established  principles.  If 
rights  such  as  those  here  contended  for  are 


to  be  accorded,  and  can  be  accorded  within  *not  liability  as  an  insurer,  is  what  is  im 


the  limits  of  our  Constitution,  it  should  be 
done  by  statute  clearly  defining  the  rights, 
fixing  their  limits,  and  prescribing  the  pro- 
cedure. 

The    demurrer   was    properly    sustained. 
Affirmed. 

DnnlMir,  Ch.  J.,  and  Crow,  Fullerton, 
and  Morris,  JJ.,  concur. 

Petition  for   rehearing   denied. 


with  reference  to  that  subject,  so  clearly 
appears  from  the  Carmack  amendment  of 
June  29,  1900  (34  Stat,  at  L.  584,  chap. 
3591),  to  the  act  of  February  4,  1887  (24 
Stat,  at  L.  379,  chap.  104),  §  20,  as  to  in- 
validate, as  applied  to  interstate  shipments, 
the  provisions  of  any  state  law  nullifying 
contracts  limiting  the  liability  of  a  carrier 
for  loss  or  damage  to  the  agreed  or  de- 
clared value. 

Same  —  Carmack  amendment  —  liabil- 
ity Imposed. 

2.  A    liability    for    some    default    in    its 
common-law  duty  as  a  common  carrier,  and 


VXITED  STATES  SUPREME  COURT. 

ADAMS    EXPRESS    COMPANY,    Plff.    in 

Err., 
▼. 

E.  H.  CRONINGER. 

(226  U.  8.  491,  57  L.  ed.  — ,  33  Sup.  Ct. 

Rep.  148.) 


Carrier  »  limitation  of  liability  —  state 
reinilfttlon  —  Federal  control. 

1.  The  intent  of  CJongress  to  take  posses- 
sion of  the  subject  of  the  liability  of  a  car- 
rier   under   contracts   for    interstate    ship-.      , 

ment,  and  to  supersede  all  state  regulations    interstate  shipment  is  not  vital  to  the  fair 


posed  by  the  Carmack  amendment  of  June 
29,  1906,  to  the  act  of  February  4,  1887, 
§  20,  under  which  a  carrier  receiving  prop- 
erty for  interstate  transportation  is  re- 
quired to  issue  a  receipt  or  bill  of  lading 
therefor,  and  is  made  liable  to  the  holder 
for  "any  loss,  damage,  or  injury  to  such 
property  caused  by  it,**  or  by  any  connect- 
ing carrier  to  whom  the  proper^  may  be 
delivered. 

Same  ~  constrnction  —  preserved  rem- 
edies. 

3.  Rights  and  remedies  conferred  by 
existing  state  laws,  where  a  shipment  ac- 
cepted by  a  carrier  for  interstate  trans- 
portation has  been  lost,  injured,  or  dam- 
aged, were  not  continued  in  force  by  the 
proviso  in  the  Carmack  amendment  of  June 
29,  1906,  to  the  act  of  February  4,  1887, 
§  20,  that  nothing  therein  contained  shall 
deprive  the  holder  of  the  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law,  but  such 
proviso  only  preserves  to  such  holder  any 
right  or  remedy  which  he  may  have  had 
under  existing  Federal  law  at  the  time  of 
his  action. 

Same  ~  contract  limitation  —  inquiry 
as  to  valne. 

4.  Inquiry  as  to  the  actual  value  of  an 


Sote. --^  "Carmacic  amcndmenV*  as  af- 
fecting state  regulations  as  to  stijm* 
lotions  limiting  liability  of  common 
carriers  for  the  loss  or  damage  to 
goods. 

On  the  general  question  as  to  liability  of 
a  connecting  carrier  for  loss  beyond  its  own 
line,  including  effect  of  Carmack  amendment 
on  that  question,  see  note  in  31  L.R.A. 
(X.S.)  1. 

The  provisions  of  the  Carmack  amend- 
ment regulating  the  liability  of  a  carrier 
for  loss  or  damage  to  an  interstate  ship- 
ment are  fully  set  out  by  the  court  in  the 
marginal  note  to  Adahb  Exp.  Co.  v.  Cbo- 
MROEB,  above  reported. 

State  regulations  as  to  stipulation  limiting 
carrier's  liability  to  agreed  valuation. 

The  question  whether  state  statutes  reg- 
ulating liability  of  carriers  with  respect 
to  shipments  over  connecting  lines  were  an 
interference  with  interstate  commerce  prior 
44  LJLA.(N.S.)  17 


to  the  enactment  of  the  Carmack  amend- 
ment was  discussed  in  the  note  to  Skipper 
V.  Seaboard  Air  Line  R.  Co.  7  L.R.A. 
(N.S.)   388. 

The  earlier  cases  passing  upon  the  valid- 
ity of  stipulations  limiting  a  carrier's  lia- 
bility to  an  agreed  valuation,  as  affected  by 
the  Carmack  amendment  to  the  Hepburn 
act,  are  presented  in  the  note  to  Bernard 
V.  Adams  Exp.  Co.  28  L.R.A.(N.S.)   293. 

Since  the  decision  in  Adams  Exp.  Co.  v. 
Cboningeb,  the  validity  of  a  stipulation 
limiting  a  carrier's  liability  to  an  agreed 
valuation  in  an  interstate  shipment  must 
be  determined  by  the  rule  as  announced  by 
the  Federal  courts. 

As  shown  in  the  note  in  28  L.R.A.(N.S.) 
293,  above  referred  to,  the  Federal  courts 
announce  the  rule  that  the  carrier  and 
shipper  may  stipulate  by  a  contract  fairly 
entered  into,  that  the  goods  are  of  a  cer- 
tain value,  or  that  the  loss,  if  any,  shall 
not  oxcred  a  certain  sum  at  which  the 
goods  are  valued. 
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nes8,  under  the  Carmack  amendment  of 
June  29,  1906,  to  the  act  of  February  4, 
1887,  §  20,  of  a  stipulation  in  the  carrier's 
receipt,  limiting  its  liability  to  the  agreed 
or  declared  value,  where  such  receipt,  as 
well  as  the  published  rates  on  file  with  the 
Interstate  Commerce  Commission,  plainly 
show  that  the  rate  charged  was  based  upon 
value. 

Same  —  knowledge  of  shipper  —  pre- 
sumption. 

6.  A  shipper's  knowledge  that  the  car- 
rier's rate  was  based  upon  the  value  of  the 
shipment  is  to  be  presumed  where  this 
plainly  appears  from  the  terms  of  the  bill' 


of  lading  and  from  the  published  rates  oo 
file  with  the  Interstate  Commerce  Commis- 
sion. 

Same  —  common-law  limitation. 

6.  A  carrier  could,  at  common  law,  by  a 
fair,  open,  just,  and  reasonable  agreement, 
limit  tne  amount  recoverable  by  a  shipper 
in  case  of  loss  or  damage,  to  an  agreed 
value,  made  for  the  purpose  of  obtaining 
the  lower  of  two  or  more  rates,  propor- 
tioned to  the  amount  of  the  risk. 

Same  —  stipulation  limiting  liability  — 
Carmack  amendment. 

7.  A  stipulation  in  a  carrit;r'8  receipt, 
limiting  its  liability  to   an   agreed  or  de- 


The  doctrine  of  Adams  Exp.  Co.  v.  Cbo- 
NINGER,  that  Congress  has  so  manifested  a 
purpose  in  the  Carmack  amendment  to  the 
Hepburn  act,  to  take  possession  of  the  sub- 
ject of  liability  of  a  common  carrier  for 
loss  or  damage  to  an  interstate  shipment, 
as  to  supersede  all  state  regulations  upon 
the  same  subject,  including  the  provisions 
of  state  Constitutions  or  laws  invalidating 
contracts  limiting  the  carrier's  liability  to 
agreed  values,  and  that  therefore  the  valid- 
ity of  any  stipulation  in  a  contract  for  an 
interstate  shipment  which  undertakes  to 
limit  the  carrier's  liability  is  a  Federal 
question,  to  be  determined,  both  by  the 
state  and  Federal  courts,  under  the  general 
common  law  as  declared  by  the  Federal 
courts,  has  also  been  announced  in  the  fol- 
lowing subsequent  decisions:  Chicago,  6.  & 
Q.  R.  Co.  V.  Miller,  226  U.  S.  513,  67  L.  ed. 
— ,  33  Sup.  Ct.  Rep.  155,  reversing  85  Neb. 
458,  123  N.  W.  449;  Chicago,  St.  P.  M.  & 
0.  R.  Co.  v.  Latta,  226  U.  S.  619,  67  L.  ed. 
— ,  33  Sup.  Ct.  Rep.  155,  reversing  97  C.  C. 
A.  198,  172  Fed.  850,  which  was  reaffirmed 
without  opinion  on  subsequent  appeal  in 
100  C.  C.  A.  664,  184  Fed.  987;  Missouri,  K. 
&  T.  R.  Co.  V.  Harriman  Bros.  227  U.  S. 
657,  57  L.  ed.  — ,  33  Sup.  Ct.  Rep.  397; 
St.  Louis  &  S.  F.  R.  Co.  v.  Bilby,  —  Okla. 
— ,  130  Pac.  1089;  Missouri,  K.  &  T.  R.  Co. 
V.  TIailey,  —  Tex.  Civ.  App.  — ,  156  S.  W. 
1119;  American  Silver  Mfg.  Co.  v.  Wabash 
R.  Co.  —  Mo.  App.  — ,  156  S.  W.  830;  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  V.  Rankin,  153 
Ky.  730,  —  L.R.A.(N.S.)  — ,  156  S.  W.  400. 

Accordingly,  it  is  held  that  a  stipulation 
in  a  carrier's  receipt  limiting  its  valuation 
to  an  agreed  or  declared  value,  made  to  ad- 
just the  rate,  is  valid,  and  is  not  forbidden 
by  the  Carmack  amendment.  Adams  Exp. 
Co.  V.  Cboninoer;  Chicago,  B.  &  Q.  R.  Co. 
v.  Miller,  226  U.  S.  513,  57  L.  ed.  — ,  33 
Sup.  Ct.  Rep.  155,  reversing  85  Neb.  458, 
123  N.  W.  449;  Chicago,  St.  P.  M.  &  0.  R. 
Co.  V.  Latta,  226  U.  S.  519,  57  L.  ed.  — , 
33  Sup.  Ct.  Rep.  155,  reversing  97  C.  C.  A. 
198,  172  Fed.  850,  which  was  reaffirmed 
without  opinion  on  subsequent  appeal  in 
106  C.  C.  A.  664,  184  Fed.  987;  Missour,  K. 
&  T.  R.  Co.  v.  Harriman  Bros.  227  U.  S. 
657,  67  L.  ed.  — ,  33  Sup.  Ct.  Rep.  397,  re- 
versing —  Tex.  Civ.  App.  — ,  128  S.  W. 
932;  Kansas  Citv  Southern  R.  Co.  v.  Carl, 
227  U.  S.  630.  67"^  L.  ed.  — ,  33  Sup.  Ct.  Rop. 
391,  reversing  91  Ark.  97,  134  Am.  St.  Rep. 
66,  121  S.  W.  932;  Missouri  P.  R.  Co.  v. 
44  L.R.A.(N.S.) 


Harper  Bros.  —  C.  C.  A.  — ,  201  Fed.  671; 
American  Silver  Co.  v.  Wabash  R.  Co.  — 
Mo.  App.  — ,  156  S.  W.  830;  St.  Louis  &  S. 
F.  R.  Co.  V.  Bilby,  — -  Okla.  — ,  130  Pac. 
1089;  Pacific  Exp.  Co.  v.  Ross,  —  Tex.  Civ. 
App.  — ,  164  S.  W.  340;  Missouri,  K.  &  T. 
R.  Co.  V.  Hailey,  — Tex.  Civ.  App.  — ,  156 
S.  W.  1119;  Fielder  &  Turley  v.  Adams  Exp. 
Co.  69  W.  Va.  138,  71  S.  E.  99;  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  V.  Rankin,  153  Ky.  730, 
—  L.R.A.(N.8.)  — ,  156  S.  W.  400.  This 
rule  was  recognized  by  the  Interstate  Com- 
merce Commission  in  Re  Released  Rates,  13 
Inters.  Com.  Rep.  550. 

It  will  be  observed  that  Bernard  v.  Ad- 
ams Exp.  Co.  206  Mass.  254,  28  L.RA. 
(N.S.)  293,  91  N.  E.  325,  18  Ann.  Cas.  351 ; 
Green wald  v.  Barrett,  199  N.  Y.  170,  35 
L.R.A.(N.S.)  971,  92  N.  E.  218;  Hooker  v. 
Boston  &  M.  R.  Co.  209  Mass.  698,  — 
L.R.A.(N.S.)  — ,  95  N.  E.  946,  Ann.  Cas. 
1912  6,  669,  and  some  of  the  cases  dis- 
cussed in  the  note  above  referred  to  in  28 
L.R.A.(N.S.)  293,  apparently  proceeded  up- 
on the  theory  that  the  Carmack  amend- 
ment did  not  affect  this  question,  but  left 
it  to  be  governed  by  the  law  of  the  state, 
and  practically  reached  the  same  result  as 
Adams  Exp.  Co.  v.  Croningeb,  for  the  rea- 
son that  the  rule  in  those  jurisdictions  is 
substantially  the  same  as  that  announced 
by  the  Federal  courts. 

This  seems  to  have  been  generally  as- 
sumed by  the  courts  prior  to  the  decision  in 
Adams  Exp.  Co.  v.  Cboningeb.  See  casei> 
cited  supra,  as  being  in  effect  overruled. 

Carpenter  v.  United  States  Exp.  Co.  — 
Minn.  — ,  139  N.  W.  154,  followed  Green- 
wald  V.  Barrett  and  Bernard  v»  Adams 
Exp.  Co.  supra,  and,  as  the  contract  was  a 
New  York  contract,  it  applied  the  law  of 
that  jurisdiction,  which  upholds  the  valid- 
ity of  a  contract  limiting  the  carrier's  li- 
abilty  to  an  agreed  value  in  case  of  loss  or 
damage. 

Larsen  v.  Oregon  Short  Line  R.  Co.  38 
Utah,  130,  110  Pac.  983,  followed  the  de- 
cision of  the  New  York  courts  in  the  Green- 
wald  Case,  supra,  and  upheld  the  limita- 
tion, the  rule  in  that  jurisdiction  being  the 
same  as  the  rule  announced  by  the  Federal 
courts.  To  the  same  effect  is  Travis  v. 
Wells,  F.  &  Co.  79  N.  J.  L.  83,  74  Atl.  444. 

In  Hooker  v.  Boston  &  M.  R.  Co.  supra, 
it  was  held  that  the  Carmack  amendment 
did  not  change  the  common-law  rule  pre- 
vailing in  that  state  as  to  validity  of  lim- 
itations of  a  carrier's  liability  by  coa1;r«At 
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clared  value,  made  to  adjust  the  rate,  is 
not  forbidden  by  the  provision  of  the  Car- 
mack  amendment  of  June  20,  1906,  to  the 
act  of  February  4,  1887,  §  20,  ihat  "no  con- 
tract, receipt,  rule,  or  regulation  shall  ex- 
empt such  common  carrier,  railroad,  or 
transportation  company,  from  the  liability 
hereby  imposed." 

(January  6,   1913.) 

ERROR  to  the  Circuit  Court  for  Kenton 
County,  Kentucky,  to  review  a  judg- 
ment in  plaintilT's  favor  in  an  action 
brought  to  recover  the  value  of  a  diamond 


ring  alleged  to  have  been  lost  while  in  de- 
fendant's possession  for  transporation, 
through  the  carelessness  and  negligence  of 
its  servants.    Reversed. 

Statement  by  Mr.  Justice  Imrton: 
This  was  an  action  in  the  circuit  court  of 
Kenton  county,  Kentucky,  against  the  ex- 
press company,  to  recover  the  full  market 
value  of  a  small  package  containing  a  dia* 
mond  ring  which  was  delivered  by  the 
plaintiff  below  to  the  express  company  at 
its  office  in  Cincinnati,  Ohio,  consigned  to 


in  case  of  loss,  and  that  therefore  a  passen- 
ger was  not  bound  by  a  regulation  of  the 
carrier  limiting  liability  to  a  specified  sum 
for  loss  of  baggajg'c  carried  free  of  charge, 
of  which  he  had  no  notice. 

We  are  advised  by  counsel  that  an  ap- 
peal has  been  taken  in  the  above  case  to 
tlie  Supreme  Court  of  the  United  States, 
and  it  would  soom  that  the  question  as  to 
whether  the  shipper  is  required  to  have 
notice  of  the  limitation  of  liability  for  loss 
of  baggage,  which  has  been  filed  as  a  part 
of  the  scliedales  required  by  the  interstate 
commerce  act,  as  it  was  in  that  case,  will 
depend  upon  the  rule  as  announced  by  the 
Federal  courts. 

In  Pennsylvania  it  was  held  in  a  number 
of  eases  that  the  Carmack  amendment  was 
not  such  congressional  regulation  of  inter- 
state commerce  as  deprived  the  courts  of 
that  state  from  enforcing  the  established 
doctrine  of  the  state,  that  the  contract  of  a 
common  carrier  limiting  its  liability  for 
negligence  was  void,  and  that  the  contrary 
rule,  permitting  a  limitation  of  liability, 
applied  by  the  Federal  courts,  was  not 
binding  upon  the  courts  of  that  state. 
Wright  V.  Adams  Exp.  Co.  43  Pa.  Super. 
Ct.  40,  affirmed  in  230  Pa.  635,  79  Atl.  760; 
Davidson  v.  Adams  Exp.  Co.  43  Pa.  Super. 
Ct.  53  affirmed  in  230  Pa.  635,  79  Atl.  760; 
Blackburn  v.  Adams  Exp.  Co.  43  Pa.  Su- 
per. Ct.  276,  affirmed  in  230  Pa.  035,  79  Atl. 
760;  Vervaeke  v.  Adams  Exp.  Co.  230  Pa. 
647,  79  Atl.  764;  Windolph  v.  Adams  Exp. 
Co.  48  Pa.  Super.  Ct.  304. 

The  Wright  Case  and  the  Davidson  Case, 
supra,  have  been  reversed  by  United  States 
Supreme  Court  without  opinion  in  229  U.  S. 
— ,  67  L.  ed.  — ,  33  Sup.  Ct.  Rep.  776,  and, 
in  view  of  the  decision  in  Adams  Exp.  Co. 
▼.  Cboningeb,  these  Pennsylvania  cases 
must  be  considered  as  overruled  in  so  far 
as  they  apply  to  interstate  shipments. 

The  decision  of  the  United  States  Su- 
preme Court  in  Kansas  City  Southern  R. 
Co.  v.  Carl,  227  U.  S.  639,  57  L.  ed.  — ,  33 
Sup.  Ct.  Rep.  391,  reversing  91  Ark.  97, 
134  Am.  St.  Rep.  56,  121  S.  W.  932,  in  ef- 
fect overrules  Southern  Exp.  Co.  v.  Mever, 
94  Ark.  103,  125  S.  W.  642;  St.  Louis,  I.*  M. 
ft  S.  R.  Co.  V.  Dunn,  94  Ark.  407,  127  S.  W. 
464;  Si.  Louis,  I.  M.  &,  S.  R.  Co.  v. 
Pape,  100  Ark.  269,  140  S.  W.  265,  which 
were  decided  upon  the. authority  of  the  de- 
cision of  the  Arkansas  sup"  re  court  in  the 
Carl  Case. 
44  LJLA.(N.S.) 


And  so  the  following  cases,  which  held 
that  the  enactment  of  the  Carmack  amend- 
ment did  not  affect  the  rule  prevailing  in 
the  state,  invalidating  contracts  limiting 
liability  of  a  common  carrier  to  an  agreed 
value,  must  be  considered  as  overruled  so 
far  as  they  apply  to  interstate  shipments: 
Louisville  &  N.  R.  Co.  v.  Warfield,  6  Ga. 
App.  550,  65  S.  E.  308;  Betts  v.  Chicago,  B. 
&  Q.  R.  Co.  150  Iowa,  252,  129  N.  W.  902; 
Winn  V.  American  Exp.  Co.  149  Iowa,  259, 
128  N.  W.  663;  Cramer  v.  Chicago,  R.  I.  A 
P.  R.  Co.  153  Iowa,  103,  133  N.  W.  387; 
Elliott  V.  Atlantic  Coast  Line  R.  Co.  — 
S.  C.  — ,  75  S.  E.  886;  Atchison,  T.  ft  8. 
F.  R.  Co.  V.  Rodgers,  16  N.  M.  120,  113 
Pac.  805. 

State  regulations  affecting  stipulations  for 
notice  or  demand  as  a  condition  to  es- 
tablish a  claim  for  loss  or  damage  to 
shipment. 

On  account  of  the  Carmack  amendment, 
§  9,  art.  23,  of  the  Oklahoma  Constitution, 
annulling  any  contract  stipulating  for  no- 
tice or  demand  other  than  such  as  may  be 
provided  by  law  as  a  condition  precedent 
to  establish  any  claim  or  liability,  has 
ceased  to  apply  to  contracts  for  interstate 
shipments.  St.  Louis  ft  S.  F.  R.  Co.  v.  Bil- 
by,  —  Okla.  — ,  130  Pac.  1089,  following 
Adams  Exp,  Co.  v.  Cboningeb. 

State  regulations  as  to  stipulations  for 
bringing  action  for  loss  or  damage  to 
shipment  within   certain   time. 

State  laws  declaring  contracts  invalid 
which  require  the  bringing  of  an  action 
a^rainst  a  carrier  for  loss  or  damage  to  a 
shipment  in  less  than  the  statutory  pe- 
riod were  superseded,  so  far  as  interstate 
shipments  are  concerned,  by  the  Carmack 
amendment,  which  furnishes  the  exclusive 
rule  on  the  subject  of  the  liability  of  the 
carrier  under  contracts  for  interstate  ship- 
ments, and  which  does  not  forbid  the  ship- 
per and  carrier  of  an  interstate  shipment 
from  stipulating  that  an  action  against  the 
carrier,  in  case  of  damage  to  the  shipment, 
must  be  brought  within  ninety  days  after 
the  damage  was  sustained.  Missouri,  K.  ft 
T.  R.  Co.  V.  Harriman  Bros.  227  U.  S.  657, 
57  L.  ed.  — ,  33  Sup.  Ct.  Rep.  397,  revers- 
ing —  Tex.  Civ.  App.  — ,  128  S.  W.  932. 

A.  L.  R. 
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Jan., 


J.    W.    Clendenning   at    Augusta,    Georgia. 
The  package  was  never  delivered. 

The  express  company  made  defense  by  an- 
swer. The  plaintiff  demurred  to  the  answer 
as  not  containing  a  defense,  which  demurrer 
was  sustained.  The  company  declined  to 
further  plead,  whereupon  tlie  circuit  court 
gave  judgment  for  the  sum  of  $137.62,  being 
the  full  value  of  the  ring  and  interest.  A 
writ  of  error  was  sued  out  fron*  this  court 
to  the  circuit  court  of  Kenton  county,  that 
being  the  highest  court  of  the  state  in  which 
a  decision  could  be  had. 

The  answer  and  accompanying  exhibit 
were  in  substance  as  follows: 

That  the  defendant  was  an  express  com- 
pany engaged  in  interstate  commerce  with- 
in the  provisions  of  the  act  of  Congress  of 
June  29,  1906  [34  Stat,  at  L.  584,  chap. 
3591,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1288];  that  in  obedience  to  that  act  it  had 
duly  filed  with  the  Interstate  Commerce 
Commission  schedules  sliowing  its  rates  and 
charges  from  Cincinnati  to  Augusta,  Geor- 
gia, which  Bchedules  Ahowed  that  its  rates 
and  charges,  when  the  value  of  the  property 
to  be.  carried  was  in  excess  of  $50,  were 
graduated  reasonably,  according  to  the 
value,  and  that  the  lawful  rate  upon  the 
package  of  the  plaintiff  from  Cincinnati  to 
Augusta  was  25  cents  if  the  value  was  $50 
or  less,  and  was  55  cents  if  its  value  was 
$126. 

It  is  averred  that  the  plaintiff  knew  that 
the  charges  upon  the  package  shipped  were 
based  upon  the  value  of  the  shipment,  and 
that  it  (the  defendant)  required  that  the 
value  should  be  declared  by  the  shipper,  and 
that  if  he  did  not  disclose  and  declare  the 
value  when  he  delivered  the  shipment  to  it 
at  Cincinnati  for  transportation  to  Augusta, 
the  rate  charged  would  be  based  upon  the 
valuation  of  $50.  It  is  then  alleged  that  the 
package  so  delivered  was  scaled,  and  that 
defendant  did  not  know  the  contents  or 
value,  and  that  if  it  had,  it  would  not  have 
received  it  for  carriage  for  less  than  the 
lawful  published  rate  of  55  cents.  The  re- 
ceipt or  bill  of  lading  issued  shows  no 
value,  but  contains  a  stipulation  in  these 
words : 

]  "In  consideration  of  the  rate  cliarged  for 
carrying  said  property,  which  is  regulated 
by  the  value  thereof,  and  is  based  upon  a 
valuation  of  not  exceeding  $50  unless  a 
greater  value  is  declared,  the  sliipper  agrees 
that  the  value  of  said  property  is  not  more 
than  $50,  unless  a  greater  value  is  stated 
herein,  and  that  the  company  shall  not  be 
liable  in  any  event  for  more  than  the  value 
so  stated,  nor  for  more  than  $50  if  no  value 
is  stated  herein." 
44  L.R.A.(N.S.) 


Messrs.  Lawrence  Maxwell  and  Joseph 
S.  Graydon,  for  plaintiff  in  error: 

A  public  policy  of  the  United  States  of 
uniform  application  is  necessarily  estab- 
lished by  the  acts  to  regulate  commerce, 
which  is  inconsistent  with  the  power  former- 
ly existing  in  the  states  to  compel  an  inter- 
state carrier  to  answer  for  more  than  the 
amount  on  which  the  rate  was  based,  to  a 
shipper  who  has  secured  an  illegally  low  rate. 

New  York,  N.  H.  &  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361, 
395,  60  L.  ed.  615,  523,  26  Sup.  Ct.  Rep. 
272;  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56,  72,  52  L.  ed.  681,  691,  28  Sup. 
Ct.  Rep.  428;  Texas  &  P.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.  204  U.  S.  426,  61  L.  ed.  553, 
27  Sup.  Ct.  Rep.  350,  9  Ann.  Cas.  1075; 
Louisville  A  N.  R.  Co.  v.  Mottley,  219 
U.  S.  467,  66  L.  ed.  297,  34  L.R.A.(N.S.) 
671,  31  Sup.  Ct.  Rep.  265;  Baltimore  &  O.  R. 
Co.  V.  United  States,  215  U.  S.  481,  54  L.  ed. 
292,  30  Sup.  Ct.  Rep.  164;  Melody  v.  Great 
Northern  R.  Co.  25  S.  D.  606,  30  L.R.A. 
(N.S.)  568,  127  N.  W.  643,  Ann.  Cas.  1912G, 
727. 

The  Carmack  amendment,  construed  in 
connection  with  the  other  sections  of  the 
act,  imposes  on  defendant  no  liability  in  ex- 
cess of  the  value  of  the  goods  as  shown  by 
the  bill  of  lading,  and  being  the  value  on 
which  the  rate  for  carriage  was  based. 

Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  486,  48  L.  ed.  268,  271,  24  Sup.  Ct.  Rep. 
132;  Hart  v.  Pennsylvania  R.  Co.  112  U.  S. 
331,  28  L.  ed.  717,  6  Sup.  Ct.  Rep.  151; 
H  in  ton  v.  Dibbin,  2  Q.  B.  646,  2  Gale  &  D. 
36,  6  Jur.  601 ;  Kidd  v.  Greenwich  Ins.  Co. 
35  Fed.  351 ;  Calderon  v.  Atlas  S.  S.  Co.  64 
Fed.  874,  16  C.  C.  A.  332,  35  U.  S.  App.  587, 
69  Fed.  574,  170  U.  S.  272,  42  L.  ed.  1033, 
18  Sup.  Ct.  Rep.  588;  The  Kensington,  88 
Fed.  331,  183  U.  S.  263,  46  L.  ed.  190,  22 
Sup.  Ct.  Rep.  102;  Jennings  v.  Smith,  45 
C.  C.  A.  249,  106  Fed.  139;  Saunders  v. 
Southern  R.  Co.  62  C.  C.  A.  523,  128  Fed. 
15;  Macfarlane  v.  Adams  Exp.  Co.  137  Fed. 
982;  Missouri,  K.  &  T.  R.  Co.  v.  Patrick,  75 
C.  C.  A.  434.  144  Fed.  632;  Taylor  v.  Weir, 
162  Fed.  585;  Blackwell  v.  Southern  P.  Co. 
184  Fed.  489;  George  N.  Pierce  Co.  v.  Wells, 
F.  &  Co.  110  C.  C.  A.  645,  189  Fed.  661; 
Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  (The  Montana)  129  U.  S.  397,  442,  32  L. 
ed.  788,  792,  9  Sup.  Ct.  Rep.  469;  Alair  v. 
Northern  P.  R.  Co.  53  Minn.  160, 19  L.  R.  A. 
764,  39  Am.  St.  Rep.  688,  54  N.  W.  1072; 
J.  J.  Douglas  Co.  v.  Minnesota  Transfer  R. 
Co.  62  Minn.  288,  30  L.  R.  A.  860,  64  N.  W. 
899;  O'Malley  v.  Great  Northern  R.  Co.  86 
Minn.  380,  90  N.  W.  974;  I^oeser  v.  Chicago, 
M.  &  St.  P.  R.  Co.  94  Wis.  571,  69  N.  W. 
372;  Ullman  v.  Chicago  &  N.  W.  R.  Co.  112 
Wis.  150,  56  L.  R.  A.  246,  88  Am.  St.  Rep. 
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W9,  88  N.  W.  41 ;  Baltimore  &  0.  R.  Co.  v. 
Hubbard,  72  Ohio  St.  302,  74  N.  E.  214; 
Bernard  v.  Adams  Exp.  Co.  205  Mass.  254. 
28  L.R.A.(N.S.)  293,  91  N.  E.  325,  18  Ann. 
Cas.  351;  Greenwald  v.  Barrett,  199  N.  Y. 
170,  35  L.R.A.(N.S.)  971,  92  N.  E.  218; 
Travis  v.  Wells,  F.  &  Co.  79  N.  J.  L.  83,  74 
Atl.  444;  Pittsburgh,  C.  C.  &  St.  L.  R,  Co. 
T.  Mitchell,  175  Ind.  196,  91  X.  E.  735,  93 
N.  E.  996;  Larsen  v.  Oregon  Short  Line  R. 
Co.  38  Utah,  130,  110  Pac.  983;  I^Arcy  v. 
Adams  Exp.  Co.  162  Mich.  363,  127  N.  W. 
2G1 ;  Oppenheimer  v.  United  States  Exp.  Co. 
69  111.  62,  18  Am.  Rep.  596;  Johnstone  v. 
Richmond  &  D.  R.  Co.  39  S.  C.  55,  17  S.  E. 
512. 

Plaintiff  cannot  maintain  the  action,  be- 
cause it  is  founded  on  a  transaction  on  his 
part  which  is  declared  to  be  a  fraud  on  the 
defendant  and  a  public  offense  by  acts  of 
Congress. 

Ellison  V.  Adams  Exp.  Co.  245  111.  410, 
—  L.R.A.{N.S.)  — ,  92  N.  E.  277;  Re  Re- 
leased Rates,  13  Inters.  Com.  Rep.  550; 
Frank  v.  Adams  Exp.  Co.  55  Pittsb.  L.  J. 
N.  S.  335 ;  Miller  v.  Ammon,  146  U.  S.  421, 
36  L.  ed.  759,  12  Sup.  Ct.  Rep.  884;  Brown 
V.  Tarkington,  3  Wall.  377,  18  L.  ed.  266; 
Hanauer  y.  Doane,  12  Wall.  342,  20  L.  ed. 
439 ;  Sprott  v.  United  States,  20  Wall.  459, 
22  L.  ed.  371;  The  Florida  (Collins  v.  The 
Florida)  101  U.  S.  37,  25  L.  ed.  898;  Gibbs 
▼.  Consolidated  Gas  Co.  130  U.  S.  396,  32 
L.  ed.  979,  9  Sup.  Ct.  Rep.  553;  McMullen 
V.  Hoffman,  174  U.  S.  639,  43  L.  ed.  1117,  19 
Sup.  Ct.  Rep.  839;  Harriman  v.  Northern 
Securities  Co.  197  U.  S.  244,  49  L.  ed.  739, 
26  Sup.  Ct.  Rep.  493;  Continental  Wall 
Paper  Co.  v.  Louis  Voight  k  Sons  Co.  212 
U.  S.  227,  53  L.  ed.  486,  29  Sup.  Ct.  Rep. 
280;  Burck  v.  Taylor,  162  U.  S.  634,  648, 
38  L.  ed.  578,  583,  14  Sup.  Ct.  Rep.  696; 
New  York,  N.  H.  &  H.  R.  Co.  v.  Interstate 
Commerce  Commission,  200  U.  S.  361,  391, 
60  K  ed.  616,  521,  26  Sup.  Ct.  Rep.  272. 

Messrs.  John  Randolph  Schindel  and 
Moriflon  R.  Waite,  for  defendant  in  er- 
ror: 

The  purpose  of  Congress  was  to  establish 
uniform  rates  for  transportation,  to  give  all 
the  same  opportunity  to  know  what  the 
rates  were,  as  well  as  to  have  the  equal 
benefit  of  them.  The  interstate  commerce 
act  deals  primarily  with  rates  and  discrim- 
inations, and  the  right  of  a  common  carrier 
to  limit  its  liability  by  special  contract  is 
not  included  expressly  or  by  implication. 

Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Rep. 
428;  New  York,  N.  H.  &  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  3G1, 
60  L.  ed.  516,  26  Sup.  Ct.  Rep.  272;  Texas 
&  P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204 
U.  8.  426,  437,  61  L.  ed.  553,  557,  27  Sup. 
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Ct.  Rep.  350,  9  Ann.  Cas.  1075;  Louisville 
&  N.  R.  Co.  V.  Mottley,  219  U.  S.  467,  55 
L.  ed.  297,  34  L.R.A.(N.S.)  671,  31  Sup.  Ct. 
Rep.  265. 

Unless. the  Congress  of  the  United  States 
has  sought  to  prohibit  a  carrier  engaged  in 
interstate  transportation  from  limiting,  or 
to  permit  such  carrier  to  limit,  its  liability 
to  a  stipulated  valuation,  or  has  legislated 
upon  that  "precise"  subject,  the  state  of 
Kentucky  may  require  common  carriers, 
although  engaged  in  interstate  commerce, 
to  answer  for  the  whole  loss  resulting  from 
their  negligence,  whether  there  is  a  contract 
or  not. 

Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132; 
Chicago,  M.  &,  St.  P.  R.  Co.  v.  Solan,  169 
U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct.  Rep. 
289. 

When  Congress  prohibited  a  common  car- 
rier from  limiting  its  liability  with  re- 
spect to  the  obligations  imposed  by  the  in- 
terstate commerce  act,  its  intention  was  to 
not  wipe  out  every  regulation  made  or  up- 
held by  the  different  states  for  the  protec- 
tion of  their  shippers. 

Bernard  v.  Adams  Exp.  Co.  205  Mass. 
254,  28  L.R.A.(N.S.)  293,  91  N.  E.  325,  18 
Ann.  Cas.  351;  Greenwald  v.  Barrett,  199 
N.  Y.  170,  36  L.R.A.(N.S.)  971,  92  N.  E. 
218. 

The  right  of  plaintiff  to  recover,  even  if 
the  action  was  founded  on  a  transaction  de- 
clared to  be  a  public  offense  by  an  act  of 
Congress,  was  a  question  of  general  common 
law,  and  has  been  determined  in  his  favor 
by  the  Kentucky  court. 

Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  486,  48  L.  ed.  268,  272,  24  Sup.  Ct. 
Rep.  132. 

The  common  law  of  Kentucky  does  not 
prohibit  the  recovery  of  the  real  value  of 
property  lost,  where  the  only  evidence  of  a 
declaration  of  the  shipper  upon  which  the 
supposed  misrepresentation  or  fraud  is 
founded  is  a  contract  which,  by  that  law,  is 
declared  to  be  void. 

Adams  Exp.  Co.  v.  Walker,  119  Ky.  121, 
67  L.  R.  A.  412,  83  S.  W.  106. 

Mr.  Justice  Lurton,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  answer  relies  upon  the  act  of  Con- 
gress of  June  29,  1906  [34  Stat,  at  L.  584, 
chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1288],  being  an  act  to  amend  the  inter- 
state commerce  act  of  1887  [24  Stat,  at  L. 
379,  chap.  104],  as  the  only  regulation  ap- 
plicable to  an  interstate  sliipment;  and 
avers  that  the  limitation  of  value,  declared 
in  its  bill  of  lading,  was  valid  and  obliga- 
tory under  that  act.  This  defense  was  de- 
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nied.     This   constitutes   the    Federal   ques- 
tion and  gives  this  court  jurisdiction. 

Under  the  law  of  Kentucky  this  contract, 
limiting  the  plaintiff's  recovery  to  the 
agreed  or  declared  value,  was  invalid,  and 
the  shipper  was  entitled  to  recover  the 
actual  value,  "unless,"  as  said  in  Adams 
Exp.  Co.  V.  Walker,  119  Ky.  121,  67  L.R.A. 
412,  83  S.  W.  106,  and  affirmed  in  Southern 
Exp.  Co.  V.  Fox  &  Logan,  131  Ky.  257,  133 
Am.  St.  Rep.  241,  116  S.  W.  184,  117  S. 
W.  270,  "sufficient  facts  are  shown,  inde- 
pendently of  the  special  contract,  to  avoid ! 
the  contract  for  fraud,  or  to  create  an  es- 
toppel at  common  law." 

The  question  upon  which  the  case  must 
turn  is  whether  the  operation  and  effect  of 
the  contract  for  an  interstate  shipment,  as 
shown  by  the  receipt  or  bill  of  lading,  is 
governed  by  the  local  law  of  the  state,  or 
by  the  acts  of  Congress  regulating  inter- 
state commerce. 

That  the  constitutional  power  of  Con- 
gress to  regulate  commerce  among  the  states 
and  with  foreign  nations  comprehends 
power  to  regulate  contracts  between  tlie 
shipper  and  the  carrier  of  an  interstate 
shipment  by  defining  the  liability  of  the 
carrier  for  loss,  delay,  injury,  or  damage  to 
such  property,  needs  neither  argument  nor 
citation  of  authority. 

But  it  is  equally  well  settled  that  until 
Congress  has  legislated  upon  the  subject, 
the  liability  of  such  a  carrier,  exercising 
its  calling  within  a  particular  state,  al- 
though engaged  in  the  business  of  inter- 
state commerce,  for  loss  or  damage  to  such 
property,  may  be  regulated  by  the  law  of 
the  state.  Such  regulations  would  fall 
within  that  large  class  of  regulations  which 
it  is  competent  for  a  state  to  make  in  the 
absence  of  legislation  by  Congress,  growing 
out  of  the  territorial  jurisdiction  of '  the 
state  over  such  carriers,  and  its  duty  and 
power  to  safeguard  the  general  public 
against  acts  of  misfeasance  and  nonfea- 
sance committed  within  its  limits,  although 
interstate  commerce  may  be  indirectly  af- 
fected: Smith  v.  Alabama,  124  U.  S.  465, 
31  L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  664;  Kew  York,  N.  H.  &  H. 
R,  Co.  v.  New  York,  165  N.  Y.  628,  41  L. 
ed.  853,  17  Sup.  Ct.  Rep.  418;  Chica<?o,  M. 
&  St.  P.  R.  Co.  v.  Solan,  169  U.  S.  133,  137, 
42  L.  ed.  688,  692,  18  Sup.  Ct.  Rep.  289; 
Richmond  &  A.  R.  Co.  v.  R.  A.  Patterson 
Tobacco  Co.  169  U.  S.  311,  42  L.  ed.  759,  18 
Sup.  Ct.  Rep.  335;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Illinois,  177  U.  S.  514,  44  L.  ed. 
868,  20  Sup.  Ct.  Rep.  722 ;  Pennsylvania  R. 
Co.  V.  Hughes,  191  U.  S.  477,  48  L.  ed.  268, 
24  Sup.  Ct.  Rep.  132.  In  the  Solan  Case, 
cited  above,  it  was  said  of  such  state  legis- 
lation : 

"They  are  not,  in  themselves,  regulations 
44  L.R.A.(N.8.) 


of  interstate  commerce,  although  they  con- 
trol, in  some  degree,  the  conduct  and  the 
liability  of  those  engaged  in  such  com- 
merce. So  long  as  Congress  has  not  legis- 
lated upon  the  particular  subject,  they  are 
rather  to  be  regarded  as  legislation  in  aid 
of  such  commerce,  and  as  a  rightful  exercise 
of  the  police  power  of  the  state  to  regulate 
the  relative  rights  and  duties  of  all  persons 
and  corporations  within  its  limits." 

In  that  case  the  court  upheld  the  validity 
of  an  Iowa  statute  which  made  void  every 
"contract,  receipt,  rule,  or  regulation  which 
shall  exempt  any  railway  from  liability  as 
a  common  carrier,  which  would  exist  had 
no  contract,  receipt,  rule,  or  regulation 
been  made  or  entered  into." 

The  contract  involved  was  for  trans- 
portation of  cattle  with  a  drover  in  charge, 
and  the  shipper  had  signed  a  contract  lim- 
iting the  liability  to  himself  or  the  drover 
to  $500  for  injury  to  the  person  of  the 
drover.  Proof  was  offered  that  this  limita- 
tion was  the  consideration  of  a  reduced  rate 
of  transportation. 

In  Pennsvlvania  R.  Co.  v.  Hughes,  191 
U.  S.  477,  487,  491,  48  L.  ed.  268,  271,  273, 
24  Sup.  Ct.  Rep.  132,  there  was  involved 
a  bill  of  lading  in  all  essentials  identical 
with  the  one  here  concerned,  whereby  it 
was  stipulated  that,  in  consideration  of  a 
reduced  rate  of  freight,  the  shipper  should 
receive,  in  case  of  negligent  loss,  the  agreed 
value  declared  in  the  receipt.  The  ship- 
ment was  made  in  New  York,  where  the 
stipulation  was  valid,  to  a  point  in  Penn- 
sylvania, where  such  a  limitation  was  in- 
valid. The  loss  occurred  in  the  latter  state, 
and  the  supreme  court  of  the  state  upheld  a 
judEjment  for  the  full  value,  declaring  the 
limitation  invalid  as  forbidden  by  the  pub- 
lic policy  of  that  state.  That  case  came  to 
this  court  upon  the  contention  that  the 
Pennsylvania  court,  in  refusing  to  limit  the 
recovery  to  the  valuation  agreed  upon,  had 
denied  to  the  railroad  company  a  right  or 
privilege  secured  to  it  by  the  interstate 
commerce  law.  But  this  court,  as  to  that, 
said: 

"It  may  be  assumed  that  under  the  broad 
power  conferred  upon  Congress  over  inter- 
state commerce,  as  defined  in  repeated  deci- 
sions of  this  court,  it  would  be  lawful  for 
that  body  to  make  provision  as  to  contracts 
for  interstate  carriage,  permitting  the  car- 
rier to  limit  its  liability  to  a  particular  sum 
in  consideration  of  lower  freight  rates  for 
transportation.  But  upon  examination  of 
the  terms  of  the  law  relied  upon  we  fail  to 
find  any  such  provision  therein.  The  sec- 
tions of  the  interstate  commerce  law  relied 
upon  by  tlie  learned  counsel  for  plaintiff  in 
error  ("24  Stat,  at  L.  379,  382,  chap.  104, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1284;  25 
Stat,  at  L.  855,  chap.  382,  V.  S.  Comp.  SUt. 
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Supp.  1911,  p.  1289)  provide  for  equal 
facilities  to  shippers  for  the  interchange  of 
traffic;  f^r  nondiscrimination  in  freight 
rates;  for  keeping  schedules  of  rates  open 
to  public  inspection;  for  posting  the  same 
in  public  places,  with  certain  particulars 
as  to  charges,  rules,  and  regulations;  for 
the  publication  of  joint  tariff  rates  for  con- 
tinuous transportation  over  one  or  more 
lines,  to  be  made  public  when  directed  by 
the  Interstate  Commerce  Commission; 
against  advances  in  joint  tariff  rates  except 
after  ten  days'  notice  to  the  Commission; 
against  reduction  of  joint  tariff  rates  ex- 
cept after  three  days'  like  notice;  making 
it  unlawful  for  any  party  to  a  joint  tariff 
to  receive  or  demand  a  greater  or  less  com- 
pensation for  the  transportation  of  prop- 
erty between  points  as  to  which  a  joint 
tariff  is  made  different  than  is  specified  in 
the  schedule  filed  with  the  Commission; 
giving  remedies  for  the  enforcement  of  the 
foregoing  provisions,  and  providing  penal- 
ties for  their  violation;  making  it  unlawful 
to  prevent  continuous  carriage,  and  pro- 
viding that  no  break  of  bulk,  stoppage,  or 
interruption  by  the  carrier,  unless  made  in 
good  faith,  for  some  necessary  purpose, 
without  intention  to  evade  the  act,  shall 
prevent  the  carriage  of  freights  from  being 
treated  as  one  continuous  carriage  from  the 
place  of  shipment  to  the  place  of  destina- 
tion. 

"While,  under  these  provisions,  it  may  be 
said  that  Congress  has  made  it  obligatory 
to  provide  proper  facilities  for  interstate 
carriage  of  freight,  and  has  prevented  car- 
riers from  obstructing  continuous  shipments 
on  interstate  lines,  we  look  in  vain  for 
any  regulation  of  the  matter  here  in  con- 
troversy. There  is  no  sanction  of  agree- 
ments of  this  character  limiting  liability 
to  stipulated  valuations,  and,  until  Con- 
gress shall  legislate  upon  it,  is  there  any 
valid  objection  to  the  state  enforcing  its 
own  regulations  upon  the  subject,  although 
it  may  to  this  extent  indirectly  affect  inter- 
state commerce  contracts  of  carriage?" 

In  view  of  the  decisions  of  this  court  in 
the  two  cases  last  referred  to,  we  shall  as- 
sume that  this  case  is  governed  by  them, 
unless  the  subsequent  legislation  of  Congress 
is  such  as  to  indicate  a  purpose  to  bring 
contracts  for  interstate  shipments  under  one 
uniform  rule  of  law  not  subject  to  the  vary- 
ing policies  and  legislation  of  particular 
states. 

The  original  interstate  commerce  act  of 
February  4,  1887,  was  extensively  amended 
by  the  act  of  June  29,  1906  (34  Stat,  at 
L.  584,  chap.  3591,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1288).  We  may  pass  by  many  of 
the  changes  and  amendments  made  by  the 
latter  act  as  not  decisive,  and  come  at  once 
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to  the  far  more  important  amendment  made 
in  the  20th  section, — an  amendment  bear- 
ing directly  upon  the  carrier's  liability  or 
obligation  under  interstate  contracts  of 
shipment,  and  generally  referred  to  as  the 
Carmack  amendment.  For  convenience  of 
reference,  it  is  set  out  in  the  marginf 

This  amendment  came  under  considera- 
tion in  Atlantic  Coast  Line  R.  Co.  v.  River- 
side Mills,  219  U.  S.  186,  65  L.  ed.  167,  31 
L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164;  but 
the  opinion  and  judgment  were  confined  to 
that  provision  of  the  act  which  made  the 
initial  carrier  liable  for  a  loss  upon  the 
line  of  a  connecting  carrier,  the  property 
having  been  received  under  a  bill  of  lading 
which  confined  the  liability  of  the  initial 
carrier  to  loss  occurring  upon  its  own  line. 

The  significant  and  dominating  features 
of  that  amendment  are  these: 

First.  It  affirmatively  requires  the  initial 
carrier  to  issue  "a  receipt  or  bill  of  lading 
therefor,"  when  it  receives  "property  for 
transportation  from  a  point  in  one  state  to 
a  point  in  another." 

Second.  Such  initial  carrier  is  made  "lia- 
ble to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  injury  to  such  property 
caused  by  it." 

Third.  It  is  also  made  liable  for  any  loss, 
damage,  or  injury  to  such  property  caused 
by  "any  common  carrier,  railroad,  or  trans- 
portation company  to  which  such  property 
may  be  delivered,  or  over  whose  line  or  lines 
such  property  may  pass." 

Fourth.  It  affirmatively  declares  that  "no 
contract,   receipt,  rule,  or  regulation  shall 

fThat  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  transportation  from  a  point  in  one  state 
to  a  point  in  another  state  shall  issue  a 
receipt  or  bill  of  lading  therefor,  and  shall 
be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  prop- 
erty caused  by  it  or  by  any  common  car- 
rier, railroad,  or  transportation  company 
to  which  such  property  may  be  delivered, 
or  over  whose  line  or  lines  such  property 
may  pass;  and  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  company 
from  the  liability  hereby  imposed:  Pro- 
vided, That  nothing  in  this  section  shall  de- 
prive any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law. 

That  the  common  carrier,  railroad,  or 
transportation  company  issuing  such  re- 
ceipt or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad, 
or  transportation  company  on  whose  line 
the  loss,  damage,  or  injury  shall  have  been 
sustained,  the  amount  of  such  loss,  damage, 
or  injury,  as  it  may  be  required  to  pay  to 
'he  owners  of  such  property,  as  may  be  evi- 
leneed  bv  anv  receipt,  judgment,  or  tran- 
ffcript  thereof. 
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exempt  such  common  carrier,  railroad,  or 
transportation  company  from  the  liability 
hereby  imposed." 

Prior  to  that  amendment,  the  rule  of  car- 
riers' liability,  for  an  interstate  shipment 
of  property,  as  enforced  in  both  Federal 
and  state  courts,  was  either  that  of  the 
general  common  law,  as  declared  by  this 
court  and  enforced  in  the  Federal  courts 
throughout  the  United  States  (Hart  v. 
Pennsylvania  R.  Co.  112  U.  S.  331,  28  L. 
ed.  717,  6  Sup.  Ct.  Rep.  151),  or  that  de- 
termined by  the  supposed  public  policy  of 
a  particular  state  (Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  48  L.  ed.  268,  24 
Sup.  Ct.  Rep.  132),  or  that  prescribed  by 
statute  law  of  a  particular  state  (Chicago, 
M.  &  St.  P.  R.  Co.  V.  Solan,  169  U.  S.  133, 
42  L.  ed.  688,  18  Sup.  Ct  Rep.  289). 

Neither  uniformity  of  obligation  nor  of 
liability  was  possible  until  Congress  should 
deal  with  the  subject.  The  situation  was 
well  depicted  by  the  supreme  court  of 
Georgia  in  Southern  P.  Co.  v.  Crenshaw 
Bros.  5  Ga.  App.  675,  63  S.  E.  865,  where 
that  court  said: 

"Some  states  allow  carriers  to  exempt 
themselves  from  all  or  a  part  of  the  com- 
mon-law liability  by  rule,  regulation,  or 
contract;  others  did  not.  The  Federal 
courts  sitting  in  the  various  states  were 
following  the  local  rule,  a  carrier  being 
held  liable  in  one  court  when,  under  the 
same  state  of  facts,  he  would  be  exempt 
from  liability  in  another.  Hence  this 
branch  of  interstate  commerce  was  being 
subjected  to  such  a  diversity  of  legislative 
and  judicial  holding  that  it  was  practically 
impossible  for  a  shipper  engaged  in  a  busi- 
ness that  extended  beyond  the  confines  of 
his  own  state,  or  a  carrier  whose  lines 
were  extensive,  to  know,  without  consider- 
able investigation  and  trouble,  and  even 
then  oftentimes  with  but  little  certainty, 
what  would  be  the  carrier's  actual  respon- 
sibility as  to  goods  delivered  to  it  for  trans- 
portation from  one  state  to  another.  The 
congressional  action  has  made  an  end  to 
this  diversity,  for  the  national  law  is  para- 
mount and  supersedes  all  state  laws  as  to 
the  rights  and  liabilities  and  exemptions 
created  by  such  transactions.  This  was 
doubtless  the  purpose  of  the  law;  and  this 
purpose  will  be  effectuated,  and  not  im- 
paired or  destroyed,  by  the  state  courts' 
obeying  and  enforcing  the  provisions  of  the 
Federal  statute  where  applicable  to  the  fact 
in  such  cases  as  shall  come  before  them." 

That  the  lc;?islation  supersedes  all  the 
regulations  and  policies  of  a  particular 
state  upon  the  same  subject  results  from  its 
general  character.  It  embraces  the  subject 
of  the  liability  of  the  carrier  under  a  bill 
of  lading  which  he  must  issue,  and  limits 
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his  power  to  exempt  himeslf  by  rule,  regula- 
tion, or  contract.  Almost  every  detail  of 
the  subject  is  covered  so  completely  that 
there  can  be  no  rational  doubt  but  that 
Congress  intended  to  take  possession  of  the 
subject,  and  supersede  all  state  regulation 
with  reference  to  it.  Only  the  silence  of 
Congress  authorized  the  exercise  of  the 
police  power  of  the  state  upon  the  subject 
of  such  contracts.  But  when  Congress  acted 
in  such  a  way  as  to  manifest  a  purpose  to 
exercise  its  conceded  authority,  the  regulat- 
ing power  of  the  state  ceased  to  exist. 
Northern  P.  R.  Co.  v.  Washington,  222  U. 
S.  370,  56  L.  ed.  237,  32  Sup.  Ct.  Rep. 
160;  Southern  R.  Co.  v.  Reid,  222  U.  S. 
424,  56  L.  ed.  257,  32  Sup.  Ct.  Rep.  140; 
Second  Employers*  Liability  Cases  (Mondou 
V.  New  York,  N.  H.  &  H.  R.  Co. )  223  U.  S. 
1,  56  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Rep.  169. 

To  hold  that  the  liability  therein  de- 
clared may  be  increased  or  diminished  by 
local  regulation  or  local  views  of  publio 
policy  will  either  make  the  provision  less 
than  supreme,  or  indicate  that  Congress 
has  not  shown  a  purpose  to  take  posses- 
sion of  the  subject.  The  first  would  be  un- 
thinkable, and  the  latter  would  be  to  revert 
to  the  uncertainties  and  diversities  of  rul- 
ings which  led  to  the  amendment.  The 
duty  to  issue  a  bill  of  lading,  and  the  lia- 
bility thereby  assumed,  are  covered  in  full; 
and  though  there  is  no  reference  to  the  ef- 
fect upon  state  regulation,  it  is  evident  that 
Congress  intended  to  adopt  a  uniform  rule 
and  relieve  such  contracts  from  the  diverse 
regulation  to  which  they  had  been  thereto- 
fore subject. 

What  is  the  liability  imposed  upon  the 
carrier?  It  is  a  liability  to  any  holder  of 
the  bill  of  lading  which  the  primary  car- 
rier is  required  to  issue  "for  any  loss,  dam- 
age, or  injury  to  such  property  caused  by 
it,"  or  by  any  connecting  carrier  to  whom 
the  goods  are  delivered.  The  suggestion 
that  an  absolute  liability  exists  for  every 
loss,  damage,  or  injury,  from  any  and  every 
cause,  would  be  to  make  such  a  carrier  an 
absolute  insurer,  and  liable  for  unavoid- 
able loss  or  damage,  though  due  to  uncon- 
trollable forces.  That  this  was  the  intent 
of  Congress  is  not  conceivable.  To  give 
such  emphasis  to  the  words,  "any  loss  or 
damage,"  would  be  to  ignore  the  qualifying 
words,  "caused  by  it."  The  liability  thus 
imposed  is  limited  to  "any  loss,  injury,  or 
damage  caused  by  it  or  a  succeeding  carrier 
to  whom  the  property  may  be  delivered;" 
and  plainly  implies  a  liability  for  some  de- 
fault in  its  common-law  dutv  as  a  common 
carrier. 

But  it  has  been  argued  that  the  nonex- 
clusive character  of  this*  regulation  is  mani- 
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fested  by  the  proviso  of  the  section,  and  ( 
that  state  legislation  upon  the  same  subject 
is  not  superseded,  and  that  the  holder  of 
any  such  bill  of  lading  may  resort  to  any 
right  of  action  against  such  a  carrier,  con- 
ferred by  existing  state  law.  This  view  is 
untenable.  It  would  result  in  the  nullifica- 
tion of  the  regulation  of  a  national  sub- 
ject, and  operate  to  maintain  the  confusion 
of  the  diverse  regulation  which  it  was  the 
purpose  of  Congress  to  put  an  end  to. 

\Vhat  this  court  said  of  the  22d  section 
of  this  act  of  1887  in  the  case  of  Texas  & 
P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204 
U.  S.  426,  51  L.  ed.  653,  27  Sup.  Ct.  Rep. 
350,  9  Sup.  Ct.  Rep.  1075,  is  applicable  to 
this  contention.  It  was  claimed  that  that 
section  continued  in  force  all  rights  and 
remedies  under  the  common  law  or  other 
statutes.  But  this  court  said  of  that  con- 
tention what  must  be  said  of  the  proviso 
in  the  20th  section,  that  it  was  evidently 
only  intended  to  continue  in  existence  silch 
other  rights  or  remedies  for  the  redress  of 
dome  specific  wrong  or  injury,  whether  given 
by  the  interstate  commerce  act,  or  by  state 
statute,  or  common  law,  not  inconsistent 
with  the  rules  and  regulations  prescribed 
by  the  provisions  of  this  act.  Again,  it  '.vj.s 
-aid  of  the  same  clause,  in  the  same  case, 
that  it  could  not  in  reason  be  construed  as 
continuing  in  a  shipper  a  common-law  right 
the  existence  of  which  would  be  incon- 
sistent with  the  provisions  of  the  act.  In 
other  words,  the  act  cannot  be  said  to  de- 
stroy itself. 

To  construe  this  proviso  as  preserving 
to  the  holder  of  any  such  bill  of  lading  any 
right  or  remedy  which  he  may  have  had 
under  existing  Federal  law  at  the.  time  of 
his  action  gives  to  it  a  more  rational  in- 
terpretation than  one  which  would  preserve 
rights  and  remedies  under  existing  state 
laws,  for  the  latter  view  would  cause  the 
proviso  to  destroy  the  act  itself.  One  il- 
lustration would  be  a  right  to  a  remedy 
against  a  succeeding  carrier,  in  preference 
to  proceeding  against  the  primary  carrier, 
for  a  loss  or  damage  Incurred  upon  the 
line  of  the  former.  The  liability  of  such 
succeeding  carrier  in  the  route  would  be 
that  imposed  by  this  statute,  and  for  which 
the  first  carrier  might  have  been  made 
liable. 

We  come  now  to  the  question  of  the 
validity  of  the  provision  in  the  receipt  or 
bill  of  lading  limiting  liability  to  the 
agreed  value  of  $50,  as  shown  herein.  This 
limiting  clause  is  in  these  words: 

"In  consideration  of  the  rate  charged  for 
carrying  said  property,  which  is  regulated 
by  the  value  thereof,  and  is  based  upon  a 
valuation   of   not   exceeding   $50    unless    a 


greater  value  is  declared,  the  shipper  agrees 
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that  the  value  of  said  property  is  not  more 
than  $50,  unless  a  greater  value  is  stated 
herein,  and  that  the  company  shall  not  be 
liable  in  any  "event  for  more  than  the  value 
so  stated,  nor  for  more  than  $50  if  no 
value  is  stated  herein." 

The  answer  states  that  the  schedules 
which  the  express  company  had  filed  with 
the  Interstate  Commerce  Commission 
showed  rates  based  upon  valuations;  and 
that  the  lawful  and  established  rate  for 
such  a  shipment  as  that  made  by  the  plain- 
tiff from  Cincinnati  to  Augusta,  having  a 
value  not  in  excess  of  $50,  was  25  cents, 
while  for  the  same  package,  if  its  value 
had  been  declared  to  be  $125,  the  amount 
for  which  the  plaintiff  sues  as  the  actual 
value,  the  lawful  charge,  according  to  the 
rate  filed  and  published,  would  have  been 
55  cents.  It  is  further  averred  that  the 
package  was  sealed,  and  its  contents  and 
actual  value  unknown  to  the  defendant's 
agent. 

That  no  inquiry  was  made  as  to  the  ac- 
tual value  is  not  vital  to  the  fairness  of 
the  agreement  in  this  case.  The  receipt 
which  was  accepted  showed  that  the  charge 
made  was  based  upon  a  valuation  of  $50 
unless  a  greater  value  should  be  stated 
therein.  The  knowledge  of  the  shipper  that 
the  rate  was  based  upon  the  value  is  to 
be  presumed  from  the  terms  of  the  bill  of 
lading  and  of  the  published  schedules  filed 
with  the  Commission.  That  presumption  is 
strengthened  by  the  fact  that  across  the 
top  of  this  bill  of  lading  there  was  this 
statement  in  bold  type:  "This  company's 
charge  is  based  upon  the  value  of  the  prop- 
erty, which  must  be  declared  by  the  ship- 
per." 

That  a  common  carrier  cannot  exempt 
himself  from  liability  for  his  own  negligence 
or  that  of  his  servants  is  elementary.  York 
Mfg.  Co.  V.  Illinois  C.  R.  Co.  3  Wall.  107, 
18  L.  ed.  170;  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  367,  21  L.  ed.  627;  Bank 
of  Kentucky  v.  Adams  Exp.  Co.  93  U.  S. 
174,  23  L.  ed.  872;  Hart  v.  Pennsylvania 
R.  Co.  112  U.  S.  331,  338,  28  L.  ed.  717, 
720,  6  Sup.  Ct.  Rep.  151.  The  rule  of  the 
common  law  did  not  limit  his  liability  to 
loss  and  damage  due  to  his  own  negligence, 
or  that  of  his  servants.  That  rule  went 
beyond  this,  and  he  was  liable  for  any  loss 
or  damage  which  resulted  from  human 
agency,  or  any  cause  not  the  act  of  God 
or  the  public  enemy.  But  the  rigor  of  this 
liability  might  be  modified  through  any 
fair,  reasonable,  and  just  agreement  with 
the  shipper  which  did  not  include  exemp- 
tion against  the  negligence  of  the  carrier 
or  his  servants.  The  inherent  right  to  re- 
ceive a  compensation  commensurate  with 
the  risk  involved  the  right  to  protect  him- 
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self  from  fraud  and  im]K)8ition  by  reason- 
able rules  and  regulations,  and  the  right 
to  agree  upon  a  rate  proportionate  to  the 
value   of   the   property   transported. 

It  has  therefore  become  an  established 
rule  of  the  common  law,  as  declared  by  this 
court  in  many  cases,  that  such  a  carrier 
may,  by  a  fair,  open,  just,  and  reasonable 
agreement,  limit  the  amount  recoverable 
by  a  shipper  in  case  of  loss  or  damage  to  an 
agreed  value,  made  for  the  purpose  of  ob- 
taining the  lower  of  two  or  more  rates  of 
charges  proportioned  to  the  amount  of  the 
risk.  York  Mfg.  Co.  v.  Illinois  C.  R.  Co. 
3  Wall.  307,  18  L.  ed.  170;  New  York  C. 
R.  Co.  V.  Xx)ckwood,  17  Wall.  357,  21  L.  ed. 
C27;  Hart  v.  Pennsylvania  R.  Co.  112  U.  S. 
331,  338,  28  L.  ed.  717,  720,  5  Sup.  Ct. 
Rep.  151;  Phoenix  Ins.  Co.  v.  Erie  &  W. 
Transp.  Co.  117  U.  S.  312,  322,  29  L.  ed. 
873,  878,  6  Sup.  Ct.  Rep.  1176;  Liverpool 
&  G.  W.  Steam  Co.  v.  Phoenix  Ins.  Co. 
(The  Montana)  129  U.  S.  397,  442,  32  L. 
ed.  788,  792,  9  Sup.  Ct.  Rep.  409;  New 
York,  L.  E.  &  W.  R.  Co.  v.  Estill,  147  U.  S. 
691,  619,  37  L.  ed.  292,  305,  13  Sup.  Ct. 
Rep.  444;  Primrose  v.  Western  U.  Teleg. 
Co.  154  U.  S.  1,  15,  38  L.  ed.  883,  889,  14 
Sup.  Ct  Rep.  1098;  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Solan,  1G9  U.  S.  133,  135,  42  L. 
ed.  688,  690,  18  Sup.  Ct.  Rep.  289;  Calderon 
T.  Atlas  S.  S.  Co.  170  U.  S.  272,  278,  42 
L.  ed.  1033,  1035,  18  Sup.  Ct.  Rep.  588; 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  486,  48  L.  ed.  208,  271,  24  Sup.  Ct. 
Rep.  132. 

That  such  a  carrier  might  fix  his  charges 
somewhat  in  proportion  to  the  value  of  the 
property  is  quite  as  reasonable  and  just  as 
a  rate  measured  by  the  character  of  the 
shipment.  The  principle  is  that  the  charge 
should  bear  some  reasonable  relation  to  the 
responsibility,  and  that  the- care  to  be  exer- 
cised shall  be  in  some  degree  measured  by 
the  bulk,  weight,  character,  and  value  of 
the  property  carried. 

Neither  is  it  conformable  to  plain  prin- 
ciples of  justice  that  a  shipper  may  under- 
state the  value  of  his  property  for  the 
purpose  of  reducing  the  rate,  and  then  re- 
cover a  larger  value  in  case  of  loss.  Nor 
does  a  limitation  based  upon  an  agreed 
value  for  the  purpose  of  adjusting  the  rate 
conflict  with  any  sound  principle  of  public 
policy.  The  reason  for  the  legality  of  such 
agreements  is  well  stated  in  Hart  v.  Penn- 
sylvania R.  Co.  112  U.  JS.  331,  338,  28  L. 
ed.  717,  720,  6  Sup.  Ct.  Rep.  161,  where  it 

is   said: 

"The  limitation  as  to  value  has  no  ten- 
dency to  exempt  from  liability  for  negli- 
gence. It  does  not  induce  want  of  care. 
It  exacts  from  the  carrier  the  measure  of 
care  due  to  the  value  agreed  on.  The 
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carrier  is  bound  to  respond  in  that  value 
foe  negligence.  The  compensation  for  car- 
riage is  based  on  that  value.  The  shipper 
is  estopped  from  saying  that  the  value  is 
greater.  The  articles  have  no  greater  value, 
for  the  purposes  of  the  contract  of  transpor- 
tation, between  the  parties  to  that  contract. 
The  carrier  must  respond  for  negligence  up 
to  that  value.  It  is  just  and  reasonable 
that  such  a  contract,  fairly  entered  into, 
and  where  there  is  no  deceit  practiced  on 
the  shipper,  should  be  upheld.  There  is 
no  violation  of  public  policy.  On  the  con- 
trary, it  would  be  unjust  and  unreasonable 
and  would  be  repugnant  to  the  soundest 
principles  of  fair  dealing  and  of  the  freedom 
of  contracting,  and  thus  in  conflict  with  pub- 
lic policy,  if  a  shipper  should  be  allowed  to 
reap  the  benefit  of  the  contract  if  there  is 
no  loss,  and  to  repudiate  it  in  case  of  loss." 

The  statutory  liability,  aside  from  re- 
sponsibility for  the  default  of  a  connecting 
carrier  in  the  route,  is  not  beyond  the  lia- 
bility imposed  by  the  common  law,  as  that 
body  of  law  applicable  to  carriers  has  been 
interpreted  by  this  court,  as  well  as  many 
courts  of  the  states.  Greenwald  v.  Barrett, 
199  N.  Y.  170,  175,  35  L.R.A.(N.S.)  971, 
92  N.  E.  218;  Bernard  v.  Adams  Exp.  Co. 
205  Mass.  254,  259,  28  L.R.A.(N.S.)  293, 
91  N.  E.  325,  18  Ann.  Cas.  351.  The  ex- 
emption forbidden  is,  as  stated  in  the  case 
last  cited,  a  "a  statutory  declaration  that  a 
contract  of  exemption  from  liability  for 
negligence  is  against  public  policy  and 
void."  This  is  no  more  than  this  court, 
as  well  aj9  other  courts  administering  the 
same  general  common  law,  have  many 
times  declared.  In  the  same  case,  just  such 
a  stipulation  as  that  here  involved  was  up- 
held, the  court  saying: 

"But  such  a  contract  as  we  are  consider- 
ing in  this  case  is  not  an  exemption  from 
liability  for  negligence  in  the  management 
of  property,  within  the  meaning  of  the  stat- 
ute. It  is  a  contract  as  to  what  the  prop- 
erty is,  in  reference  to  its  value.  The  pur- 
pose of  it  is  not  to  change  the  nature  of 
the  undertaking  of  the  common  carrier,  or 
limit  his  obligation  in  the  care  and  manage- 
ment of  that  which  is  intrusted  to  him. 
It  is  to  describe  and  define  the  subject- 
matter  of  the  contract,  so  far  as  the  par- 
ties care  to  define  it,  for  the  purpose  of 
showing  of  what  value  that  is  which  comes 
into  the  carrier's  possession,  and  for  which 
he  must  account  in  the  performance  of  his 
duty  as  a  carrier.  It  is  not  in  any  proper 
sense  a  contract  exempting  him  from  lia- 
bility for  the  loss,  damage,  or  injury  to  the 
property,  as  the  shipper  describes  it  in 
stating  its  value  for  the  purpose  of  deter- 
mining for  what  the  carrier  shall  be  ac- 
countable upon  his  undertaking,  and  what 
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price  the  shipper  shall  pay  for  the  service 
and  for  the  risk  of  loss  which  the  carrier 
assumes." 

In  Greenwald  v.  Barrett,  cited  above,  the 
same  conclusion  was  reached  as  to  the  na- 
ture of  the  liability  imposed  and  the  pur- 
port of  the  exemption  forbidden,  the  court, 
among  other  things,  saying: 

**The  language  of  the  enactment  does  not 
disclose  any  intent  to  abrogate  the  right  of 
t*iimmon  carriers  to  regulate  their  charges 
for  carriage  by  the  value  of  the  goods,  or 
to  agree  with  the  shipper  upon  a  valuation 
of  the  property  carried.  It  has  been  the 
uniform  practice  of  transportation  com- 
panies in  this  country  to  make  their  charges 
dependent  upon  the  value  of  the  property 
carried;  and  the  propriety  of  this  practice 
and  tne  legality  of  contracts  signed  by  the 
shipper,  agreeing  upon  a  valuation  of  the 
property,  were  distinctly  upheld  by  the 
Supreme  Court  of  the  United  States  in 
Hart  v.  Pennsylvania  R.  Co.  112  U.  S.  331, 
341,  28  L.  ed.  717,  721,  6  Sup.  Ct.  Rep. 
151." 

To  the  same  effect  are  the  cases  of  Travis 
T.  Wells,  F.  &  Co.  79  N.  J.  L.  83,  74  Atl. 
444;  Fielder  v.  Adams  Exp.  Co.  69  W.  Va. 
138,  71  S.  E.  99;  Larsen  v.  Oregon  Short 
Line  R.  Co.  38  Utah,  130,  110  Pac.  983. 
See  also  Atkinson  v.  New  York  Transfer 
Co.  76  N.  J.  L.  608,  71  Atl.  278,  as  to 
the  general  rule. 

That  a  carrier  rate  may  be  graduated 
by  value,  and  that  a  stipulation  limiting  re- 
covery to  an  agreed  value,  made  to  adjust 
the  rate,  is  recognized  by  the  Interstate 
Commerce  Commission,  see  Re  Released 
Rates,  13  Inters.  Com.  Rep.  550. 

We  therefore  reach  the  conclusion  that 
the  provision  of  the  act  forbidding  exemp- 
tions from  liability  imposed  by  the  act  is 
not  violated  by  the  contract  here  in  ques- 
tion. 

The  demurrer  to  the  answer  of  the  de- 
fendant below  should  have  been  overruled. 
For  this  reason  the  judgment  is  reversed, 
with  direction  to  overrule  the  demurrer, 
and  for  such  further  proceedings  as  are  not 
inconsistent  with  this  opinion. 


WASHINGTON  SUPRE3fE  COURT. 
(Department   No.    1.) 

HULDAH  A.  SHEPPARD,  Appt., 

V. 

OCEUR    lyALEXE    LUMBER    COMPANY, 
Limited,  et  al.,  Respts. 

(62  Wash.  12,  112  Pac.  932.) 

Ehrldence  —  laws  of  sister  state  ^  pre- 
samption. 

1.  The  laws  of  a  sister  state  will  be  pre- 
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sumed  to  be  the  same  as  the  local  laws  in 
the  absence  of  pleading  and  proof  to  the 
contrary. 

Venue  —  action  for  use  and  occupation. 

2.  An  action  to  recover  rent  for  use  and 
occupation  of  premises  of  which  defendants 
were  tenants  by  sufferance  is  not  within 
a  statute  requiring  actions  for  the  determin- 
ing of  questions  affecting  title  to  real  prop- 
erty to  be  brought  in  tlie  county  where  the 
land  is  located,  although  the  answer  sets 
up  title  in  defendants,  and  therefore  the 
action  may  be  maintained  in  a  state  other 
than  that  where  the  land  is  located. 

Landlord  and  tenant  —  hostile  posses- 
sion —  liability  for  rent. 

3.  The  legislature  may  require  a  tenant 
b^  sufferance  whose  possession  from  the  be- 
ginning was  adverse  and  hostile  to  the  true 
owner,  to  pay  rent  to  him  for  the  use  and 
occupation. 

(Chadwick  and  Mount,  JJ.,  dissent.) 

(January  28,  1911.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Spokane  County 

Note, 'Jurisdiction  of  action  at  law  for 
damages  for  breach  of  contract  or  for 
tort  concerning  real  property  in  an- 
other  state  or  country. 

This  question  is  covered  in  the  note  to 
Smith  V.  Southern  R.  Co.  26  L.R.A.(N.S.) 
927,  and  the  purpose  of  the  present  note  is 
merely  to  add  the  subsequent  cases. 

The  subject  of  the  jurisdiction  of  equity 
over  suits  affecting  real  property  in  an- 
other state  or  country  is  treated  in  the  notes 
to  Proctor  v.  Proctor,  69  L.R.A.  673,  Fall 
V.  Eastin,  23  L.R.A.(N.S.)  924,  and  Burton- 
Lingo  Co.  V.  Patton,  27  L.R.A.(N.S.)   420. 

Action  for  breach  of  contract 

Cases  involving  merely  the  question  of 
venue  as  between  different  counties  in  the 
same  state  are  not  within  the  scope  of  this 
note.  In  this  connection,  the  court  in 
Wolff  V.  McGaugh,  —  Ala.  —  ,  57  So.  754, 
a  case  of  that  kind,  remarked  that  the  con- 
flict among  the  cases  over  the  jurisdiction 
of  an  action  for  trespass  on  land  in  another 
state  docs  not  affect  the  question  of  venue 
as  between  different  counties  of  the  same 
state. 

The  general  rule  established  by  the  cases 
cited  in  the  earlier  note,  that,  with  the  ex- 
ception of  actions  by  remote  grantees  for 
breach  of  covenant,  an  action  based  upon  a 
contract  in  relation  to  real  property  is 
transitory,  and  not  local,  and  therefore  may 
be  maintained  in  a  state  other  than  that 
in  which  the  land  is  located,  was  applied  in 
the  subsequent  case  of  Campbell  v.  W.  M. 
Ritter  Lumber  Co.  140  Ky.  312,  140  Am.  St. 
Rep.  385,  131  8.  W.  20,  by  holding  that  an 
action  by  a  legsor  against  a  lessee  for  waste 
may  be  maintained  in  a  state  other  than 
that  in  which  the  land  is  located.     The  court 
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granting  a  nonsuit  in  an  action  brought  to 
recover  rent  for  the  use  and  occupation  of 
certain  real  estate.    Reversed. 

The  facts  arc  stated   in  the  opinion. 

Messrs.  H.  X.  Martin,  H.  P.  Kniglit, 
O.  G  Moore,  for  appellant: 

The  action  is  a  transitory  one  and  prop- 
erly maintainable  in  this  cc^nty  and  Btato. 

12  Enc.  PI.  &  Pr.  p.  852;  2  Taylor, 
Landl.  &  T.  8th  ed.  §625;  Morgan  v.  Bell, 
3  Wash.  654,  16  L.R.A.  614,  28  Pac.  925; 
State  ex  rel.  Campbell  v.  Superior  Ct.  7 
Wash.  306,  34  Pac.  1103;  Carkeek  v.  Boston 
Nat.  Bank,  16  Wash.  399,  47  Pac.  884; 
Hogg  V.  Mack,  53  Hun,  463,  6  N.  Y.  Supp. 
301;  Nichols  v.  Voorhis,  74  N.  Y.  28;  Me- 
nominee River  Lumber  Co.  v.  Philbrook,  78 
Wis.  142,  47  N.  W.  188;  Schroeder  v.  Wit- 


tram,  66  Cal.  636,  6  Pac.  737;  Smith  v. 
Schlink,  6  Colo.  App.  228,  40  Pac.  478; 
Kelley  v.  Andrew,  3  Colo.  App.  122,  32  Pac 
176. 

Mr.  Rleliard  G.  Hutchinson  also  for 
appellant. 

Mr.  A.  C.  Shaw,  with  Messrs.  R.  E. 
McFarhind  and  Wakefield  &  Wither- 
S|)oon,  for  respondents: 

When  an  action  is  founded  on  the  privity 
of  estate,  and  not  on  contract,  it  is  local, 
and  must  be  brought  in  the  county  where 
the  land  lies. 

2  Taylor,  Landl.  &  T.  9th  ed.  §625; 
Bracket  v.  Alvord,  5  Cow.  18;  Pico  v. 
Phelan,  77  Cal.  86,  19  Pac.  186;  Fender  v. 
Rogers,  97  111.  App.  280;  18  Am.  k  Eng. 
Enc.  Law.  2d  ed.  266.  • 


said  that  the  gist  of  the  action  was  breach 
of  a  contract,  and  for  such  breach  damag*.^ 
may  be  recovered  in  the  courts  of  Kentucky 
regardless  of  the  location  of  the  land  as 
to  which  the  contract  was  broken. 

The  decision  of  the  majority  in  Siiefpard 
V.  CcEUB  d'ALENE  LuMBEB  Co.  also  appears 
to  be  an  application  of  that  general 
principle. 

So,  it  was  assumed,  without  discussion, 
both  by  the  state  and  the  Federal  supreme 
courts,  in  Selover,  B.  &  Co.  v.  Walsh,  226 
U.  S.  112,  67  L.  ed.  — ,  33  Sup.  Ct.  Rep.  69, 
affirming  109  Minn.  136,  123  N.  W.  291,  that 
an  action  would  lie  in  Minnesota  by  the 
vendor  against  the  vendee  for  damages  for 
breach  of  an  executory  contract  in  relation 
to  land  in  Colorado.  The  question  dis- 
cussed by  the  courts  related  to  the  merits, 
involving  the  applicability  of  a  Minnesota 
statute  to  an  executory  contract  made  and 
performable  in  that  state,  but  relating  to 
land  in  another  state.  That  question  is, 
of  course,  beyond  the  scope  of  the  note. 

The  exception  shown  in  the  earlier  note 
with  respect  to  actions  by  remote  grantees 
for  breach  of  covenant  was  applied  in 
Keyes  k  M.  Bros.  Realty  Co.  v.  Canton 
Christian  College,  146  App.  Div.  796,  131 
N.  Y.  Supp.  627,  holding  that  an  action  by 
a  remote  grantee  for  breach  of  a  covenant 
of  warranty,  being  based  upon  privity  of 
estate,  and  not  upon  privity  of  contract,  is 
local,  and  cannot  be  brought  in  a  state  other 
than  that  in  which  the  land  is  located.  See 
also  Phelps  v.  Church,  infra. 

Action  based  on  tort  against  real  property. 

The  general  rule  established  by  the  cases 
cited  in  the  earlier  note,  that  an  action 
based  upon  a  tort  against  real  property  is 
local,  and  cannot  be  brought  in  a  state 
other  than  that  in  which  the  land  is  lo- 
cated, is  further  sustained  by  the  subsc- 
?uent  case  of  Pittsburgh,  C.  C.  St.  L.  R. 
'o.  v.  Jackson,  S3  Ohio  St.  13,  93  N.  E.  260, 
21  Ann.  Cas.  1313,  declaring  that  an  action 
for  trespass  on  lands  pitiiated  in  another 
state,  or  an  injury  theroto,  cannot  be  main- 
tained in  Ohio.  It  will  be  observed  that 
44  L.R.A.(N.S.) 


this  declaration  of  the  principle  relates  both 
to  an  action  for  trespass  quare  clausum 
freffit  and  also  to  an  action  for  indirect  or 
consequential  damages,  and  thus  repudiates 
the  distinction  suggested  in  some  of  the 
cases  cited  in  the  earlier  note.  Such  dis- 
tinction is  also  expressly  repudiated  by  Bris- 
bane V.  Pennsylvania  R.  Co.  post,  274,  which 
destroys  any  support  for  the  distinction 
which  might  otherwise  be  derived  from 
Barney  v.  Burstenbinder,  7  Lans.  210,  and 
Home  Ins.  Co.  v.  Pennsylvania  R.  Co.  11 
Hun,  182  (cited  at  page  937  of  the  earlier 
note). 

But  in  Mattix  v.  Swepston,  —  Tenn.  —  , 
166  S.  W.  928,  it  was  held  that  an  action 
would  lie  in  Tennessee  for  damages  from 
the  obstruction  of  a  right  of  way  over  land 
in  Arkansas,  incident  to  a  contract  giving 
the  right  to  cut  and  remove  timber  from  an 
adjoining  tract.  The  decision  was  upon  the 
ground  that  the  plaintiff's  right  to  use  the 
way  did  not  arise  in  privity  of  title,  but 
existed  in  privity  of  contract  alone,  and 
did  not  exist  separately  from  the  right  to 
remove  the  timber,  but  was  merely  an  ap- 
purtenance to  such  right. 

— actions  for  conversions  of  timber,  etc. 

The  earlier  cases  on  this  aspect  of  the 
subject  will  be  found  at  page  946  of  the 
note  in  26  L.R.A.(N.S.),  and  also  in  the 
note  to  Hodges  v.  Hunter  Co.  34  L.RwA. 
(N.S.)  994.  The  rule  established  by  the 
cases  there  cited,  that  a  cause  of  'action  for 
conversion  of  timber,  crops,  etc.,  severed 
from  the  real  estate,  is  transitory,  and  may 
be  brought  in  the  courts  of  a  state  other 
than  that  where  the  land  is  located,  if  de- 
clared upon  as  an  independent  cause  of  ac- 
tion distinct  from  that  for  the  trespass,  is 
sustained  by  the  subsequent  case  of  Brady 
v.  Brady,  post,  279. 

So,  in  Phelps  v.  Church  of  Our  Lady  Help 
of  Christians,  40  C.  C.  A.  72,  99  Fed.  683, 
it  was  held  that  where  stone  upon  land 
was  eonvertod,  the  tort  may  be  waived,  and 
an  action  in  assumpsit  maintained  in  an- 
otlier  stafx;  for  the  value  of  the  stone. 

G.  H.  P, 
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The  title  to  the  property  being  the  issue, 
the  defendants  had  the  right  to  have  this 
issue  tried  and  determined  by  a  jury  of 
the  county  in  the  state  where  the  property 
Is  located. 

American  U.  Teleg.  Co.  v.  Middloton,  80 
N.  Y.  408;  Cragin  V.  Lovell,  88  N.  Y.  258; 
Morris  v.  Missouri  P.  R.  Co.  78  Tex.  17, 
9  LuR.A.  349,  22  Am.  St.  Rep.  17,  14  S.  W. 
228;  Bettys  v.  Milwaukee  &  St.  P.  R.  Co. 
37  Wis.  323;  Williams  v.  Ewing,  31  Ark. 
229;  Watts  v.  White,  13  Cal.  321,  13  Mor. 
Min.  Rep.  11;  Clopton  v.  Booker,  27  Ark. 
482;  McLeod  ▼.  Ellis,  2  Wash.  117,  26  Pac. 
76. 

Where  a  person  occupies  the  land  of  an- 
other, not  as  tenant,  but  adversely,  or  where 
the  circumstances  under  which  he  enters 
show  that  he  does  not  recognize  the  owner 
as  his  landlord,  this  form  of  action  will 
not  lie. 

Livingston  v.  Jefferson,  1  Brock.  203,  Fed. 
Gas.  No.  8,411;  Watts  v.  Kinney,  23  Wend. 
484;  Champion  v.  Doughty,  18  N.  J.  L.  3, 
35  Am.  Dec.  523;  Chapman  v.  Morgan,  2 
G.  Greene,  374;  Dodge  v.  Colby,  108  N.  Y. 
445,  15  N.  E.  703. 

Gose,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a- suit  to  recover  rent  for  the  use 
and  occupation  of  real  estate  situated  in 
the  state  of  Idaho.  At  the  close  of  plain- 
tiff's case,  a  judgment  of  nonsuit  was  en- 
tered, and  she  has  appealed. 

It  is  alleged  that,  for  some  time  prior  to 
October,  1903,  the  respondent  corporation, 
limited,  occupied  the  premises  under  a 
lease  which  expired  on  that  day;  that  it 
continued  to  occupy  the  premises  until  the 
19th  day  of  February,  1904;  that  the  other 
respondent  has  since  occupied  and  been  in 
possession  of  the  premises;  that  the  two  re- 
spondents, while  differing  in  name,  "are 
identical  in  interest;"  and  that  the  stock 
of  the  two  corporations  "is  owned  and  the 
business  affairs  and  the  management  there- 
of are  under  the  direction  and  control  of 
the  same  persons."  The  respondent  CcRur 
d'Alene  Lumber  Company  pleads  aihrnia- 
tively  that,  for  more  than  ten  years  last 
past,  it  and  its  predecessors  in  interest 
have  owned  the  premises  in  fee  simple, 
and  have  been  and  continue  "in  open,  noto- 
rious possession"  thereof,  and  have  paid  the 
taxes  levied  thereon  by  the  county  in  which 
it  is  situated.  This  was  put*  in  issue  by 
the  reply.  At  the  trial  it  was  shown  by 
documentary  evidence  that  the  respondents 
have  been  adjudged  to  be  trespassers  upon 
the  land,  by  a  judgment  entered  in  the 
district  court  of  the  first  judicial  district 
of  Idaho,  and  that  the  judjrment  has  been 
affirmed  by  the  supreme  court  of  that  state. 
The  appellant  bases  her  right  to  recover 
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upon  Rem.  &  Bal.  Code,  §  8805,  which  pro- 
vides: "Whenever  any  person  obtains  pos- 
session of  premises  without  the  consent  of 
the  owner  or  other  person  having  the  right 
to  give  said  possession,  he  shall  be  deemed 
a  tenant  by  sufferance  merely,  and  shall  be 
liable  to  pay  reasonable  rent  for  the  actual 
time  he  occupied  the  premises,  and  shall 
forthwith  on  demand  surrender  his  said 
possession  to  the  owner  or  person  who  had 
the  right  of  possession  before  said  entry, 
and  all  his  right  to  possession  of  said 
premises  shall  terminate  immediately  upon 
said  demand."  In  the  absence  of  pleading 
and  proof  that  the  laws  of  the  state  of 
Idaho  are  different  from  the  laws  of  this 
state,  they  will  be  presumed  to  be  the  same. 
Gunderson  v.  Gunderson,  25  Wash.  459,  65 
Pac.  791. 

The  judgment  of  nonsuit  was  entered,  on 
the  ground  that  the  action  is  one  "affect- 
ing the  title"  to  real  property,  and  that  the 
court  was  without  jurisdiction.  This  is  the 
only  question  presented  for  our  determi- 
nation. Rem.  &  Bal.  Code,  §204,  provides 
that  actions  "for  the  recovery  of,  for  the 
possession  of,  for  the  partition  of,  for  the 
foreclosure  of  a  mortgage  on,  or  for  the 
determination  of  all  questions  affecting  the 
title,  or  for  any  injuries  to,  real  property," 
shall  be  commenced  in  the  county  in  which 
the  subject  of  the  action,  or  some  part 
thereof  is  situated.  We  do  not  think  the 
action  affects  the  title  to  the  property 
within  the  meaning  of  the  statute.  The 
purpose  of  the  action  is  to  recover  a  money 
judgment  for  the  reasonable  rental  value 
of  the  property.  In  other  words,  the  ac- 
tion is  for  the  breach  of  an  implied  con- 
tract. Under  the  averments  of  the  com- 
plaint, the  respondents  are  tenants  by  suf- 
ferance and  liable  for  the  reasonable  rental 
value.  The  fact  that  the  answer  sets  up 
title  in  the  respondents,  and  brings  the 
title  incidentally  into  issue,  does  not  make 
the  action  a  local  one.  It  is  not  sought  to 
obtain  a  judgment  which  will  in  any  man- 
ner affect  title.  That  question  must  be 
left  to  the  court  of  the  forum  ret  slice. 
If  a  suit  was  brought  in  the  courts  of  this 
state  upon  a  promissory  note,  and  the  an- 
swer alleged  that  the  consideration  for  the 
note  was  the  sale  and  conveyance  of  real 
property  in  another  county  or  state,  and 
that  there  was  no  title  to  the  property  con- 
veyed, a  like  question  would  be  presented. 
Obviously  such  an  action  would  be  transi- 
tory. This  view,  we  think,  is  supported  by 
the  authorities.  ITenwood  v.  Checseman.  3 
Serg.  &  R.  500;  Monominee  River  Lumber 
Co.  v.  Philhrook,  78  Wis.  142,  47  N.  W. 
188;  Ilojrg  v.  Mack,  53  Hun.  463,  6  N.  Y. 
Supp.  301;  Nichols  v.  Voorhis,  74  N.  Y. 
28;    Schroedcr  v.  Wittram,  60  Cal.   636,  6 
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Pac.  737;  Smith  v.  Schlink,  6  Colo.  App.  | 
228,  40  Pac.  478;  12  Enc.  PL  &  Pr.  852; 
2  Taylor,  Landl.  &  T.  8th  ed.  625;  Morgan 
V.  Bell,  3  Wash.  554,  16  L.R.A.  614,  28  Pac. 
925;  State  ex  rel.  Scougale  v.  Superior  Ct. 
55  Wash.  328,  133  Am.  St.  Rep.  1030,  104 
Pac.  607. 

In  the  Henwood  Case,  it  was  held  that 
the  courts  of  Pennsylvania  had  jurisdic- 
diction  of  an  action  of  assumpsit  for  the 
use  and  occupation  of  land  lying  in  the  state 
of  New  Jersey ;  that  the  action  was  founded 
on  privity  of  contract,  not  privity  of  estate; 
and  that  "where  the  title  is  incidental,  the 
court  possessing  jurisdiction  of  the  con- 
tract, which  is  in  its  nature  transitory, 
may  even  inquire  into  the  very  title,  let 
the  lands  lie  where  they  may."  The  Menom- 
inee Case  was  an  action  for  the  unlawful 
'  detention  of  premises  after  the  expiration 
of  the  lease.  The  action  was  commenced 
before  a  justice  of  the  peace.  The  de- 
fendant pleaded  facts  showing  that  it  was 
the  owner  of  the  equitable  title  to  the 
property.  It  was  held  that,  if  the  facts 
stated  in  the  answer  were  true,  the  de- 
fendant was  the  equitable  owner  of  the 
premises,  and  that  the  relation  of  landlord 
and  tenant  did  not  exist  between  the  par- 
ties, but  that  the  title  to  the  land  was 
not  involved  within  the  meaning  of  the 
statute.  The  Hogg  Case  was  an  action  to 
recover  money  paid  on  a  written  agree- 
ment for  the  purchase  of  real  estate.  The 
complaint  alleged  that  the  defendant  agreed 
to  convey  the  premises  in  fee  simple  free 
from  all  encumbrances,  but  that,  owing  to 
certain  defects  and  encumbrances,  the  de- 
fendant could  not  convey  a  good  and  clear 
title  as  he  had  agreed  to  do.  The  defense 
was  that  the  defendant  had  a  good  title 
and  was  ready  to  convey  it  to  the  plaintiff. 
The  action  was  not  brought  in  the  county 
where  the  land  was  situated,  and  it  was 
contended  that,  under  the  New  York  stat- 
ute, which  is  similar  to  ours,  the  action 
was  local.  It  was  held  that  the  real  pur- 
pose of  the  suit  was  to  recover  a  judgment 
for  money,  and  that  the  fact  that  the  ques- 
tion of  title  to  real  estate  may  have  to  be 
passed  upon  in  a  suit  does  not  make  it  im- 
perative that  the  case  should  be  tried  in 
the  county  where  the  property  is  situated. 
The  Schroeder  Case  arose  out  of  a  similar 
state  of  facts.  It  was  there  held  that  the 
jurisdiction  of  the  justice  court  was  not 
ousted  by  the  fact  that  the  title  to  the  land 
was  incidentally  called  in  question.  The 
Nichols  Case  was  an  action  to  have  it  ad- 
judged that  an  assessment  which  was  an 
apparent  lien  upon  real  property  was  not 
such  in  fact.  It  was  held  that  it  did  not 
affect  the  title  or  an  interest  in  real  estate; 
til  at  the  mere  fact  that  the  action  relates 
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to  real  property,  or  in  some  way  affects  it» 
does  not  raise  a  jurisdictional  question. 
It  was  said  that  whether  the  assessment 
was  held  valid  or  invalid  would  in  no 
way  affect  the  title.  In  the  Morgan  Case, 
it  was  held  that  an  action  for  the  specific 
performance  of  a  contract  to  convey  real 
estate  is  a  transitory  action,  and  that  "it 
would  not  determine  any  question  affecting 
the  title  m  the  sense  in  which  the  word  title 
is  evidently  employed  in  the  statute."  In 
State  ex  rel.  Scougale  v.  Superior  Ct,  it 
was  held  that  an  action  to  impress  a  trust 
on  real  estate  is  not  a  local  action  within 
the  meaning  of  the  statutory  provision  we 
have  quoted. 

The  respondents  have  cited  a  line  of  au- 
thorities which  hold  that  actions  for  in- 
juries to  real  property  must  be  brought  in 
the  forum  ret  sitce.  Our  statute  expressly 
so  provides.  They  further  contend  that  an 
action  to  recover  rent  will  not  lie  against 
one  who  is  claiming  an  adverse  title,  and 
cite  Pico  v.  Phelan,  77  Cal.  86,  19  Pac.  186, 
and  Fender  v.  Rogers,  97  111.  App.  280. 
These  cases  announce  the  rule  that  an  ac- 
tion for  use  and  occupation  does  not  lie 
where  possession  from  the  beginning  was 
adverse  and  hostile  to  the  owner.  They 
proceed  from  the  common-law  principle  that 
rent  is  not  recoverable  of  a  tenant  by  suf- 
ferance. Wood,  Landl.  A  T.  §11;  Taylor, 
Landl.  &  T.  8th  ed.  §21.  In  the  case  at 
bar  the  possession  was  not  hostile  in  the  be- 
ginning, but,  as  the  complaint  avers,  was 
obtained  by  an  express  written  contract. 
Moreover,  it  was  competent  for  the  legis- 
lature to  change  the  common-law  rule  and 
require  the  party  in  possession  to  attorn  to 
the  actual  owner  of  the  property.  We  think 
the  section  we  have  quoted  has  accomplished 
that  purpose,  ft  is  true  that  the  stat- 
ute permits  a  recovery  of  rent  for  use  and 
occupation  where  possession  has  been  ob- 
tained without  the  consent  of  the  owner, 
while  another  statute  is  running  in  favor  of 
the  occupant,  which,  if  continued  for  a 
sufficient  length  of  time,  would  ripen  into 
title.  While  there  is  an  inconsistency  in 
the  two  statutes,  neither  trenches  upon  the 
power  vested  in  another  branch  of  the  gov- 
ernment. The  authorities  are  not  in  entire 
harmony,  but  we  think  the  better  rule  is 
that  the  action  is  transitory. 

It  follows  that  the  learned  trial  court 
erred  in  granting  the  nonsuit. 

The  judgment  is  reversed. 

Parker  and  Fullertoo,  JJ.,  concur. 

Ghadwick,  J.,  dissenting: 

The  plaintiff  is  the  widow  of  one  Tony 
A.  Tubbs,  who  homesteaded  the  present  site 
of  CcBur  d'Alene  City,  in  Kootenai  county, 
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Idaho.  She  became,  by  the  death  of  her 
iiiisband,  the  owner  of  certain  property 
fronting  on  Lake  Coeur  d*Alene.  A  partic- 
ular description  of  the  property  is  not  ma- 
terial. The  waters  in  front  of  this  prop- 
erty, for  some  time  prior  to  December  23, 
1003,  were  occupied  as  a  booming  and  sort- 
ing ground  by  the  Coeur  d'Alene  Lumber 
Company,  Limited.  I  shall  refer  to  that 
company  hereafter  as  the  "limited  com- 
pany." During  its  occupancy  of  the  prop- 
erty, it  deposited  some  sawdust  and  waste 
and  piled  lumber  on  the  upland,  and  built 
a  road  over  or  around  the  tract  near  the 
water's  edge.  After  February,  1904,  the 
ground  and  abutting  waters  were  used  by 
the  Ccpur  d'Alene  Lumber  Company,  an  in- 
dependent company,  which  bought  out  and 
took  over  the  mill  and  business  of  the  lim- 
ited company,  and  which  I  shall  refer  to 
as  the  "lumber  company."  There  is  nothing 
in  the  record  to  show  that  these  companies 
ever  had  anything  in  common,  or  that  the 
lumber  company  ever  at  any  time  assumed 
the  contracts  or  acknowledged  any  liability 
for  the  torts  of  the  limited  company.  It 
is  not  shown,  nor  is  it  attempted  to  be 
shown,  that  either  of  the  defendants  ever 
had  a  lease  of  the  property. 

ITie  only  testimony  upon  the  subject  of 
leases  is  in  the  cross-examination  of  the 
plaintiff,  where  she  finally  says: 

Q.  Did  you  give  a  lease  to  the  Coeur- 
d'Alene  Lumber  Company? 

A.  No.  They  absolutely  took  possession 
of  the  land. 

Q.  Did  you  give  any  lease  to  the  Coeur- 
d'Alene  Lumber  Company,  the  Idaho  cor- 
poration [which  is  the  limited  company]  T 

A.  No,  I  did  not.  They  took  possession 
of  the  land. 

This  action  was  begun  in  June,  1906; 
plaintiff  alleging  that:  "(5)  That  for  some 
time  prior  to  the  1st  day  of  October,  1903, 
defendant  Cceur  d'Alene  Lumber  Company, 
Limited,  occupied  said  described  premises, 
the  shore  line  and  lake  front  thereof,  under 
and  by  virtue  of  a  lease  therefor.  That 
said  lease  expired  on  the  1st  day  of  October, 
1903,  but  that  said  defendant,  Cceur  d'Alene 
Lumber  Company,  Limited,  did  not  there- 
upon surrender  said  premises  or  remove 
therefrom,  though  often  requested  so  to  do, 
but,  on  the  other  hand,  continued  in  the 
open,  acknowledged,  and  exclusive  posses- 
sion and  occupancy  thereof  at  all  times 
prior  to  the  19th  day  of  February,  1904, 
piling  and  stacking  lumber  and  dumping 
sawdust  and  other  refuse  thereon,  also 
floating,  anchoring,  and  collecting  large 
numbers  of  logs  in  the  lake  and  along 
the  shore  line  of  said  premises,  througli- 
out  the  entire  length  thereof ,  thereby 
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fully  and  completely  blocking  all  means 
of  ingress  and  egress  to  and  from  said 
premises  by  means  of  the  waters  of  said 
lake.  (6)  That  defendant  Coeur  d'Alene 
Lumber  Company  was  organized,  as 
aforesaid,  on  or  about  the  19th  day  of 
February,  1904,  and  claims  to  have  there- 
upon succeeded  to  all  the  rights  and  priv- 
ileges, likewise  to  have  assumed  all  liabil- 
ities, of  said  Cceur  d'Alene  Lumber  Com- 
pany, Limited;  the  occupancy  and  use, 
however,  of  said  described  premises,  has  at 
all  times  continued  in  the  manner  above  al- 
leged without  interruption,  and  plaintiff 
therefore  alleges  that  said  premises  have 
been  occupied  and  used  in  the  manner  afore- 
said at  all  times  since  about  the  19th  day 
of  February,  1904,  and  are  now  so  occupied 
and  used  by  the  said  defendant,  Cceur 
d'Alene  Lumber  Company.  (7)  That  at  all 
times  since  the  1st  day  of  October,  1903, 
said  described  premises  have  been  and  now 
are  of  the  reasonable  rental  value  of  $150 
per  month,  no  part  of  which  has  been  paid, 
though  demand  therefor  has  often  been 
made  by  the  plaintiff  and  refused  by  said 
defendants." 

The  complaint  was  held  good  on  de- 
murrer, because  of  these  allegations,  it 
there  appearing  that  the  only  controversy 
was  as  to  the  reasonable  value  of  the  use 
of  the  property,  which  in  its  nature  is  a 
transitory  action  and  maintainable  in  the 
courts  of  this  state.  Defendants  denied 
all  of  the  allegations  of  the  complaint,  and 
in  addition  set  up  title  in  the  lumber  com- 
pany, acquired  through  an  open  and  notori- 
ous possession  running  over  a  period  of 
ten  years,  during  which  time  it  and  its 
predecessors  had  paid  all  taxes  levied  upon 
the  property  in  the  county  of  Kootenai, 
state  of  Idaho.  The  case  went  to  trial 
upon  these  issues.  As  I  have  said,  no  at- 
tempt was  made  to  prove  a  lease  to  either 
the  limited  company  or  the  lumber  com- 
pany; the  testimony  showing  that  the  lum- 
ber company,  the  present  occupant  of  the 
land,  was  a  trespasser.  In  fact,  plain- 
tiff's case  was  prosecuted  on  the  trial  upon 
the  theory  of  tort,  and  not  of  contract,  and 
to  sustain  its  theory  findings  and  judg- 
ment which  had  been  made  and  entered 
in  the  district  court  of  the  state  of  Idaho, 
in  a  case  prosecuted  by  plaintiff  against 
the  defendants,  involving  the  same  prop- 
erty, were  offered  and  received  in  evidence. 
In  the  Idaho  case  the  court  found  that 
plaintiff  was  the  owner  of  the  property,  that 
the  defendants  were  trespassers  upon  the 
land  to  the  great  damage,  loss,  and  incon- 
venience of  the  plaintiff,  and  that,  unless 
restrained,  would  continue  to  use  the  prop- 
erty to  her  great  and  irreparable  damage; 
and  a  judgment  declaring  defendants  to  be 


272 


WASHINGTON  SUPREME  COURT. 


Jan., 


trespassers,  and  perpetually  enjoining  them 
from  continuing  the  use  and  occupation  of 
the  property,  was  rendered  by  the  Idaho 
court.  Other  testimony  was  offered  tend- 
ing in  some  slight  degree  to  show  that  the 
reasonable  rental  value  of  the  property  was 
$150  per  month.  When  defendants  rested, 
plaintiff  demurred  to  the  evidence.  After 
argument  of  counsel  the  trial  judge  ex- 
cused the  jury,  and  directed  a  judgment 
without  prejudice  or  of  nonsuit  in  favor 
of  defendants. 

The  judgment  rests  upon  two  grounds: 
Insufficiency  of  the  evidence  to  sustain  the 
judgment,  and  that,  under  the  evidence,  the 
action  was  local  to  the  courts  of  Idkho, 
and  not  transitory,  as  contended  by  plain- 
tiff. It  is  a  rule  of  primary  quality  that, 
''when  an  action  is  founded  on  the  privity 
of  the  estate,  and  not  on  contract,  it  is 
local,  and  must  be  brought  in  the  county 
where  the  land  lies."  2  Taylor,  Landl.  & 
T.  9th  ed.  §  622.  To  defeat  this  rule  and 
maintain  her  action  in  the  courts  of  thia 
state,  plaintiff  has  verified  and  filed  a  suffi- 
cient complaint,  but  has  made  no  pretense 
of  sustaining  it  by  her  proofs.  The  first, 
and  possibly  the  only,  question  before  us 
then  is:  Is  the  jurisdiction  of  our  courts 
to  be  determined,  as  against  a  demurrer  to 
the  testimony,  by  reference  to  the  com- 
plaint alone?  Or  does  the  right  to  main- 
tain the  action  depend  upon  the  proofs 
offered  in  support  of  the  complaint?  The 
majority  of  the  court  has  resolved  that  it 
shall  be  measured  by  the  allegations  of  the 
complaint.  Beyond  this  instrument  it  has 
not  seen  fit  to  go.  It  has  taken  no  concern 
of,  but,  on  the  contrary,  has  shut  its  eyes 
to,  the  evidence.  In  this  view  I  cannot  con- 
cur. The  true  rule  was  declared  bv  the 
trial  judge.  In  passing  upon  the  motion 
for  judgment,  he  held  that  it  would  be  im- 
possible for  him  to  submit  the  case  under 
the  issues  made  by  the  pleadings  and  the 
evidence,  without  requiring  the  jury  to  find 
the  ownership  and  title  to  the  property, — 
that  being  the  first  question  of  fact  to  be  de- 
cided. The  statute  fixing  the  venue  in 
such  cases  (§204,  Rem.  &  Bal.  Code)  is  as 
follows:  "Actions  for  the  following  causes 
shall  be  commenced  in  the  count v  in  which 
the  subject  of  the  action,  or  some  part 
thereof,  is  situated:  (1)  For  the  recovery 
of,  for  the  possession  of,  for  the  partition 
of,  for  the  foreclosure  of  a  mortgage  on, 
or  for  the  determination  of  all  questions 
affecting  the  title,  or  for  any  injuries  to, 
real  property." 

The  situation  is  simply  this:  Plaintiff 
has  recovered  a  judgment  in  the  Idaho 
courts,  establishing  a  trespass.  With  it  she 
has  come  into  our  courts  and  set  up  a  false 
issue  in  order  to  pass  a  demurrer,  and, 
under  pretense  of  recovering  rent,  seeks 
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tiie  damages  which  the  Idaho  court  held 
that  she  had  suffered,  but  which  it  did  not 
measure,  but  which  she  might  have  recov- 
ered, or  at  least  prayed  for,  in  the  foreign 
action.  It  is  an  evasion  of  the  law  and  a  a 
abuse  of  the  rules  of  state  comity.  Intra- 
territorial  jurisdiction  is  sustained  under 
the  doctrine  of  comitv,  and  not  as  a  matter 
of  right.  Therefore,  when  it  appeared  that 
appellant  had  established  a  trespass  upon 
her  property  in  the  Idaho  courts,  and 
waived  the  incidental  damages,  the  courtii 
of  this  state  should  not  give  ear  to  lu*r 
accessory  action.  The  incident  should  fol- 
low the  principal  action.  It  cannot  bo  set 
up  as  an  independent  right  of  action  in  a 
foreign  court,  without  violating  the  rule  of 
comity  upon  which  the  right  to  invoke  the 
jurisdiction  of  our  courts  rests.  To  illus- 
trate: Assuming  the  law  of  Idaho  to  be 
the  same  as  our  own,  appellant  could  not 
maintain  her  present  action  in  that  state. 
She  would  be  barred  under  the  doctrine  of 
res  judicata.  Having  then  no  action  or 
right  of  action  in  Idaho,  she  would  have 
none  here,  although  her  proofs  were  other- 
wise sufficient. 

The  rule  differentiating  a  local  from  a 
transitory  action  is  reduced  to  its  essence 
by  the  writer  of  the  opinion  in  McGouigle 
V.  Atchison,  33  Kan.  726,  7  Pac.  550:  "Ihe 
distinction  between  transitory  and  local 
actions,  both  at  conxuion  law  and  under 
the  Code,  is  generally  and  substantially  as 
follows:  If  the  cause  of  action  is  one  that 
might  have  arisen  anywhere,  then  it  is 
transitory;  but,  if  it  is  one  that  could  only 
have  arisen  in  one  place,  then  it  is  local. 
Hence  actions  for  injuries  to  real  estate 
are  generally  local,  and  can  be  brought  only 
where  the  real  estate  is  situated:  while 
actions  for  injuries  to  persons  or  to  per- 
sonal property,  or  relating  thereto,  are  gen- 
erally transitory,  and  may  be  brought  in 
any  county  where  the  wrongdoer  may  be 
found."  This  case  is  quoted  by  the  editor 
of  Enc.  PI.  &  Pr.  vol.  22,  p.  776,  who  also 
quotes  from  Oliver  v.  Loye,  59  Miss.  320. 
as  follows:  "It  is  the  settled  doctrine  in 
England  and  America  at  common  law  that 
no  local  action  can  be  maintained  out  vi 
the  jurisdiction  in  which  it  arose,  and  al- 
though this  is,  in  many  instances,  to  de- 
prive a  party  of  all  remedy,  the  rule  is  said 
to  be  peremptory  and  inflexible.  Accord- 
ingly, it  has  been  repeatedly  held  that  tres- 
pass for  injuries  to  land  in  one  country*  or 
state  cannot  be  maintained  in  another,  and 
that  no  recovery  can  be  had  on  a  covenant 
running  with  land  by  an  assignee  of  tlie 
covenantee,  except  in  the  state  where  the 
land  lies,  even  when  the  covenantor  resides 
I  elsewhere."  Overwhelming  authority  is 
there  cited  to  sustain  the  text  that  actions 
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to  "recover  for  injuries  done  to  real  prop- 
erty** are  local. 

A  tenancy  is  never  initiated  in  trespass. 
"To  create  the  relation  of  landlord  and  ten- 
ant, an  agreement,  either  express  or.  im- 
plied, must  exist.  Neither  appears  from 
the  facts  in  this  case.  All  the  authorities 
establish  the  principle  that  where  a  person 
occupies  the  land  of  another,  not  as  a  ten- 
ant, but  adversely,  or  where  the  circum- 
stances under  which  he  enters  show  that  he 
does  not  recognize  the  owner  as  his  land- 
lord, this  form  of  action  will  not  lie.  Pico 
▼.  Phelan,  77  Gal.  86,  19  Pac.  186."  Dixon 
T.  Ahem,  21  Nev.  65,  24  Pac.  337. 

The  action  brought  in  the  courts  of  this 
state  is  the  same  identical  action  that  was 
brought  in  the  Idaho  courts.  The  one  was 
in  equity.  This  is  a  legal  action.  But 
both  sound  in  tort,  and  whether  the  relief 
be  injunctive,  or  by  way  of  damages,  the 
trespass  must  be  proven  in  either  case. 
Under  all  authority,  the  action  of  trespass 
is  held  to  be  local,  and  the  damage  follow- 
ing the  trespass  is  of  the  same  class.  And, 
although  it  may  be  held  that  a  plaintiff 
may  split  his  cause  of  action,  he  cannot 
try  out  the  principal  action  in  the  local 
forum  and  put  his  action  for  damages  on 
wheels  under  the  guise  of  recovering  rents. 
"But  there  must  be  a  test  by  which  it  may 
be  determined  whether  a  particular  cause 
of  action  sounding  in  damages  is  local  ot 
transitory;  and  an  unerring  one  inheres  in 
the  nature  of  the  subject  of  the  injury  as 
differing  from  the  means  whereby  and  the 
mere  place  at  which  the  injury  is  inflicted. 
If  the  subject  of  the  injury  be  real  estate 
or  an  easement  such  as  a  right  of  way, 
whether  private  or  public,  obviously  the 
action  must  be  local,  for  the  reason  that 
the  injury  to  that  particular  real  estate 
or  easement  could  not  possibly  have  arisen 
anywhere  else  than  where  the  thing  injured 
was  actually  situated."  Gunther  v.  Dran- 
bauer,  86  Md.  1,  38  Atl.  33.  The  vice  of 
the  majority  opinion  lies  in  this:  It  per- 
mits an  appellant  to  invoke  jurisdiction  of 
our  state  courts  by  the  tender  of  a  feigned 
issue,  submit  her  proof  of  title  by  showing 
a  judgment  for  trespass,  and  thereupon 
enter  a  judgment  upon  the  theory  that  title 
!b  not  involved,  although  without  proof  of 
it  the  action  would  have  failed. 

A  case  directly  in  point  is  that  of  Ellen- 
wood  V.  Marietta  Chair  Co.  158  U.  S.  105, 
39  L.  ed.  913,  16  Sup.  Ct.  Rep.  771.  There 
an  action  was  brought  in  the  state  of  Ohio, 
setting  up  a  trespass  to  real  property  in 
the  state  of  Virginia  and  the  removal  and 
conversion  of  a  large  quantity  of  timber. 
The  court  said:  "By  the  law  of  England, 
and  of  those  states  of  the  Union  whose 
jurisprudence   is   based    upon   the   common 


law,  an  action  for  trespass  upon  land,  like 
an  action  to  recover  the  title  or  the  pos- 
session of  land  itself,  is  a  local  action,  and 
can  only  be  brought  within  the  state  in 
which  the  land  lies.  .  .  .  But  the  peti- 
tion as  amended  by  the  plaintiff  on  motion 
of  the  defendant,  and  by  order  and  leave 
of  the  court,  contained  a  single  count  alleg- 
ing a  continuing  trespass  upon  the  land 
by  the  defendant,  through  its  agents,  and 
its  cutting  and  conversion  of  timber  grow- 
ing thereon.  This  allegation  was  of  a  sin- 
gle cause  of  action,  in  which  the  trespass 
upon  the  land  was  the  principal  thing,  and 
the  conversion  of  the  timber  was  incidental 
only;  and  could  not,  therefore,  be  main- 
tained by  proof  of  the  conversion  of  per- 
sonal property,  without  also  proving  the 
trespass  upon  real  estate.  Cotton  v.  United 
States,  11  How.  229,  13  L.  ed.  675;  Eames 
V.  Prentice,  8  Cush.  337;  Howe  v.  Willson, 
1  Denio,  181;  Dodge  v.  Colby,  108  N.  Y. 
445,  15  N.  E.  703;  Merriman  v.  McCormick 
Harvesting  Mach.  Co.  86  Wis.  142,  66  N.  W. 
743.  The  entire  cause  of  action  was  local. 
The  land  alleged  to  have  been  trespassed 
upon  being  in  West  Virginia,  the  action 
could  not  be  maintained  in  Ohio.  The  cir- 
cuit court  of  the  United  States,  sitting  in 
Ohio,  had  no  jurisdiction  of  the  cause  of 
action,  and  for  this  reason,  if  for  no  other, 
rightly  ordered  the  case  to  be  stricken  from 
its  docket,  although  no  question  of  juris- 
diction had  been  made  by  demurrer  or 
plea."  Reference  to  that  case  will  show 
that  the  sole  object  of  the  action  was  to 
recover  the  value  of  the  timber  which  it 
was  alleged  had  been  removed  and  con- 
verted, the  ownership  of  which  could  not 
be  proved  without  proving  title  to  the  real 
property  from  which  it  had  been  removed. 
The  writer  of  the  majority  opinion  has 
met  the  moot  case  made  by  the  complaint, 
but  has  wholly  misapplied  the* statute. 
Rem.  &  Bal.  Code,  §  8805.  Granting,  but 
not  admitting,  that  a  trespass  can  be  con- 
verted into  a  tenancy  at  sufferance  at  the 
will  of  the  owner  of  real  property,  and  that 
the  laws  of  Idaho  are  the  same  as  the  law 
in  this  state,  appellant  is  in  no  position  to 
urge  that  theory,  for  she  voluntarily  aban- 
doned the  theory  of  contract  in  the  Idaho 
suit,  and  grounded  her  action  in  tort.  It 
is  upon  that  judgment  that  her  rights  now 
depend.  She  has  waived  the  benefit  of  the 
statute  if  it  be  applicable.  But  the  statute 
cannot  apply  in  any  event;  it  can  only  be 
invoked  where  there  is  no  assertion  of  title 
in  the  defendant,  or  the  facts  imply  the  re- 
lation of  landlord  and  tenant.  Any  other 
construction  would  deprive  a  defendant,  as 
the  majority  would  in  this  case,  of  the  de- 
fense of  title  altogether,  and  bind  him  by 
the  foreign  judgment,  which  was  admittedly 
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introduced  to  show  title,  and  not  to  estab- 
lish a  tenancy.  Tenancy  by  sufferance  U 
not  an  elastic  cloak  to  be  thrown  over 
every  invasion  of  right  in  real  property, 
but  from  the  nature  of  the  term  implies 
a  contract  relation  of  landlord  and  tenant. 
In  Meyer  v.  Beyer,  43  Wash.  368,  86  Pac. 
661,  a  somewhat  similar  question  was 
noticed  by  this  court.  "Appellants  urge 
that,  inasmuch  as  Meyer  obtained  the  legal 
title  and  respondent  remained  in  posses- 
sion of  the  premises  thereafter,  it  must  be 
presumed  that  she  did  so  with  his  permis- 
sion, and  that  she  became,  by  operation  of 
law,  a  tenant  by  sufferance,  whose  tenancy 
appellants  could  terminate  by  an  action  for 
unlawful  detainer,  as  prosecuted  herein.  It 
is  possible,  although  we  do  not  pass  upon 
the  question,  that  this  contention  could  be 
upheld  if  there  were  no  claim  or  show  of 
ownership,  right,  or  equity  in  the  property 
by  respondent," — indicating  that  it  jyas  the 
idea  of  the  court  at  that  time  that  a  ten- 
ancy by  sufferance  depended  upon  contract, 
express  or  implied,  and  could  not  be  estab- 
lished by  operation  of  law  from  mere  oc- 
cupancy under  a  hostile  claim. 

Section  8805  cannot  be  construed  as  it 
has  been  by  the  majority  without  doing 
violence  to  other  sections  of  the  statute,  as 
well  as  to  its  own  terms.  Not  only  would 
other  sections,  in  reference  to  the  law  of 
ejectment,  forcible  entry  and  detainer,  tres- 
pass, and  waste,  become  dead  letters,  but 
the  measure  of  damage  in  all  cases  would 
be  the  reasonable  rent9,l  value  of  the  prop- 
erty. For  the  statute  does  not  make  its 
favor  optional  with  the  owner;  it  creates 
a  legal  condition  available  to  owner  and 
tenant  alike,  in  that  it  says,  "without  the 
consent  of  the  owner,"  implying  that  it  is 
only  applicable  where  the  possession  is  an 
issue  and  the  ownership  is  admitted.  More- 
over, th^  intent  of  the  statute  is  plain 
when  viewed  in  the  light  of  the  common- 
law  rule,  which  it  obviously  intended  to 
supplement  with  a  remedy  unknown  and 
unavailing  in  the  common-law  courts.  That 
suit  will  not  lie  to  recover  rent  from  a 
tenant  at  sufferance  is  so  familiar  to  every 
lawyer  as  to  be  platitudinous  in  its  char- 
acter; and  that  rent  can  only  be  recovered 
when  the  remedy  is  sanctioned  by  some 
statute  is  equally  well  understood.  24  Gyc. 
1042;  18  Am.  &  Eng.  Enc.  Law,  180. 
Therefore  the  statute  was  enacted  to  cure 
an  omission  in  the  law,  and  is  not  sui  gen- 
eris, as  the  opinion  of  the  majority  would 
imply. 

The  case  of  State  ex  rel.  Scougale  v.*  Su- 
|)erior  Ct.  55  Wash.  328,  133  Am.  St.  Rep. 
1030,  104  Pac.  607,  and  other  Washington 
rases  not  noted  in  the  majority  opinion,  are 
relied  on  by  appellant.  It  will  require  i^o 
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more  than  a  mere  reference  to  this  case  to 
show  that  it,  as  well  as  the  other  Wash- 
ington cases  cited  therein,  is  in  line  with 
that  current  of  authority,  holding  that  an 
action  brought  to  establish  a  trust,  whether 
in  real  or  personal  property,  is  transitory. 
This  jurisdiction  is  distinct  and  dependent 
upon  other  principles  not  necessary  to 
notice  here.  If  it  be  of  interest,  the  au- 
thorities are  collected  and  may  be  found 
in  22  Enc.  PI.  &  Pr.  p.  140. 

I  have  discussed  the  question  raised  by 
the  majority  opinion;  but,  as  I  have  said, 
the  motion  for  a  nonsuit  included  failure 
of  proof  as  a  ground  for  dismissal.  The 
judgment  might  be  affirmed  on  that  ground 
alone.  The  judgment  of  the  Idaho  court 
is  in  my  opinion  insufficient  to  prove  title 
in  appellant.  Respondents  may  have  been 
trespassers  at  the  time  it  was  rendered; 
but  it  does  not  follow  that  the  title  to  the 
property  was  then  or  is  now  in  appellant. 

An  apology  is  due  for  the  inordinate 
length  of  this  opinion;  but  I  feel  that  a 
departure  from  accepted  and  established 
rules  of  law  and  practice  should  not  be 
made  by  this  court  without  some  assurance 
that  the  question  has  been  fully  considered, 
and  that  the  departure  is  deliberate. 

The  judgment  of  the  lower  court  is  in 
accord  with,  not  only  the  weight  of  au- 
thority, but  all  authority,  and  should  be 
affirmed. 

Mount,  J.,  concurs. 

Petition  for  rehearing  denied. 
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Appt. 

(205  N.  Y.  431,  98  N.  E.  762.) 

Venue  —  action  for  Injury  to  forelgrn 
land. 

The  courts  of  one  state  have  no  jurisdic- 
tion of  an  action  to  recover  damages  for 
injury  to  and  destruction  of  fences,  timber, 
and  trees  on  land  in  another  state,  due  to 
the  negligent  setting  out  of  fire. 

(Haight,  Hiscock,  and  Chase,  JJ.,  dissent.) 

(May  21,  1912.) 

«—  III. 

Note.^See  note  to  Rhcppard  v.  Cceur 
d'Alene  Lumber  Co.  ante,  267,  and  earlier 
notes  there  referred  to,  for  the  question  as 
to  jurisdiction  of  an  action  at  law  for 
damages  for  broach  of  contract  or  for  tort 
concerning  real  property  in  another  state 
or  country. 
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APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment of  a  Special  Term,  Part  IIL,  for  New 
York  County,  sustaining  a  demurrer  to  the 
complaint  in  an  action  brought  to  recover 
damages  for  injury  to  plaintiff's  property 
by  fire  alleged  to  have  been  negligently  set 
out  by  defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Raj;  Rood  Allen,  with  Meflars. 
Barllnflrbam,  Montgomery,  &  Beecher, 
for  appellant: 

The  supreme  court  has  not  jurisdiction 
of  the  subject  of  an  action  brought  to  re- 
cover damages  for  negligent  injury  to  real 
property  located  in  another  state,  if  season- 
able objection   is   raised  thereto. 

Watts  V.  Kinney,  6  Hill,  82;  American  U. 
Teleg.  Co.  v.  Middleton,  80  N.  Y.  408 ;  Cragin 
T.  Lovell,  88  N.  Y.  258;  Dodge  v.  Colby, 
108  N.  Y.  446,  16  N.  E,  703;  Sentenis  v. 
Ladew,  140  N.  Y.  463,  37  Am.  St.  Rep.  569, 
35  N.  £.  650;  Genet  v.  Delaware  &  H.  Canal 
Co.  66  Hun,  640,  29  N.  Y.  S.  R.  954,  8 
N.  Y.  Supp.  822;  Mott  v.  Coddington,  1 
Abb.  Pr.  N.  8.  290;  Huenermund  v.  Erie 
R.  Co.  48  How.  Pr.  55;  Mostyn  v.  Fabrigas, 
Smith,  Lead.  Cas.  9th  Am.  ed.  p.  938,  note; 
British  South  Africa  Co.  v.  Companhia  de 
Mocambique  [1893]  A.  C.  602,  62  L.  J.  Q.  B. 
N.  S.  70,  6  Reports  1,  69  L.  T.  N.  S.  604 ;  Liv- 
ingston ▼.  Jefferson,  1  Brock.  203,  Fed.  Cas. 
No.  8,411;  Mersey  k  I.  Nav.  Co.  v.  Doug- 
las, 2  East,  497;  Warren  v.  Webb,  1  Taunt 
379;  WUrs  Gould,  PI.  6th  ed.  p.  271;  Keyes 
&  M.  Bros.  Realty  Co.  v.  Canton  Christian 
College,  146  App.  Div.  796,  131  N.  Y.  Supp. 
527;  Du  Breuil  v.  Pennsylvania  Co.  130 
Ind.  137,  29  N.  E.  900;  Missouri  P.  R.  Co. 
▼.  Cullers,  81  Tex.  382,  13  L.R.A.  542,  17 
S.  W.  19;  Vermont  &  M.  R.  Co.  v.  Orcutt, 
16  Gray,  116;  Bettys  v.  Milwaukee  &  St. 
P.  R.  Co.  37  Wis.  323;  Prevost  v.  Gorrell, 
2  W.  N.  C.  440,  11  Phila.  263,  3  W.  N.  C. 
366. 

Section  1780  of  the  Code  of  Civil  Pro- 
cedure does  not  confer  jurisdiction  upon  the 
supreme  court  of  the  subject  of  an  action 
for  injury  to  real  property  located  in  an- 
other state,  brought  by  a  resident  of  New 
York  against  a  foreign  corporation. 

Hann  v.  Barnegat  &  L.  B.  Improv.  Co.  7 
N.  Y.  Civ.  Proc.  Rep.  223;  M'Queen  v.  Mid- 
dletown  Mfg.  Co.  16  Johns.  5;  Flynn  v. 
Central  R,  Co.  2  Misc.  508,  22  N.  Y.'  Supp. 
383;  Gibbs  v.  Queen  Ins.  Co.  63  N.  Y. 
114,  20  Am.  Rep.  513;  Atlantic  &  P.  Teleg. 
Co.  ▼.  Baltimore  &  O.  R.  Co.  14  Jones  &  S. 
377;  Ernst  v.  Rutherford  &  B.  S.  Gas  Co. 
38  App.  Div.  388,  56  N.  Y.  Supp.  403; 
Miller  v.  Quincy,  170  N.  Y.  294,  72  N.  E. 
116;  Grant  v.  Cananea  Consol.  Copper  Co. 
189  N.  Y.  241,  82  N.  E.  191;  Seligman  v. 
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Friedlander,  190  N.  Y.  373,  92  N.  E.  1047; 
Zeikus  V.  Florida  East  Coast  R.  Co.  144 
App.  Div.  91,  128  N.  Y.  Supp.  933. 

Mr.  Clarence  J.  Shearn,  for  respond- 
ent: 

Ihe  supreme  court  has  jurisdiction  of  the 
subject  of  an  action  brought  by  a  resident 
of  this  state  against  a  foreign  corporation, 
to  recover  damages  for  negligent  injury  to 
real  property  located  in  another  state;  and 
§  1780  of  the  Code  of  Civil  Procedure  con- 
fers jurisdiction  upon  the  supreme  court 
of  the  subject  of  any  action  brought  by  a 
resident  of  New  York  against  a  foreign  cor- 
poration. 

Gardner  v.  Ogden,  22  N.  Y.  333,  78  Am. 
Dec.  192;  Peyton  v.  Desmond,  63  C.  C.  A. 
651,  129  Fed.  1;  Anglo-American  Provision 
Co.  V.  Davis  Provision  Co.  169  N.  Y,  506, 
88  Am.  St.  Rep.  608,  62  N.  E.  587;  Grant 
V.  Cananea  Consol.  Copper  Co.  189  N.  Y. 
241,  82  N.  E.  191;  Pope  v.  Terre  Haute 
Car  &  Mfg.  Co.  87  N.  Y.  137;  Heney  v. 
Chartered  Co.  71  Misc.  237,  128  N.  Y.  Supp. 
436;  Voshefskey  v.  Hillside  Coal  &  L  Co. 
21  App.  Div.  168,  47  N.  Y.  Supp.  386; 
Ubart  V.  Baltimore  &  0.  R.  Co.  117  App. 
Div.  831,  102  N.  Y.  Supp.  1000;  Tullock 
V.  Delaware,  L.  &  W.  R.  Co.  127  N.  Y.  Supp. 
946;  Jones  v.  Burr  Bros.  142  App.  Div.  640, 
127  N.  Y.  Supp.  478;  Robinson  v.  Oceanic 
Steam  Nav.  Co.  112  N.  Y.  315,  2  L.R.A.  636, 
19  N.  E.  625;  Barney  v.  Burstenbinder,  7 
Lans.  210;  Flynn  v.  .Central  R,  Co.  2  Misc. 
510,  22  N.  Y.  Supp.  383;  Gurney  v.  Grand 
Trunk  R.  Co.  37  N.  Y.  S.  R.  567,  13 
N.  Y.  Supp.  645;  Smith  v.  Bull,  17  Wend. 
323;  Home  Ins.  Co.  v.  Pennsylvania  R.  Co. 
11  Hun,  183;  Brisbane  v.  Pennsylvania  R. 
Co.  141  App.  Div.  366,  125  N.  Y.  Supp. 
1042;  Georgia  R.  &,  Bkg.  Co.  v.'Kirkpatrick, 
35  Ga.  144;  Baldwin  v.  Mississippi  &  M. 
River  R.  Ce.,  5  Iowa,  618;  Archibald  v. 
Mississippi  &  T.  R.  Co.  66  Miss.  424,  6 
So.  238;  Graham  v.  Charlotte  &  S.  C.  R. 
Co.  64  N.  C.  631 ;  Little  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  65  Minn.  48,  33  L.R.A.  423, 
60  Am.  St.  Rep.  421,  67  N,  W.  846;  Mc- 
Gonigle  v.  Atchison,  33  Kan.  726;  7  Pac. 
550;  Nelson  v.  Burt,  15  Mass.  204;  Rich- 
ardson V.  York,  14  Me.  216;  Bulkley  v.  Dol- 
beare,  7  Conn.  232;  Wadleigh  v.  Janvrin,  41 
N.  H.  503,  77  Am.  Dec.  780;  Greeley  v. 
Stilson,  27  Mich.  153;  Tyson  v.  McGuineas, 
25  Wis.  656;  Forsyth  v.  Wells,  41  Pa.  291, 
80  Am.  Dec.  617,  14  Mor.  Min.  Rep.  493; 
2  Waterman,  Trespass,  §1102;  Burdick  v. 
Freeman,  120  N.  Y.  420,  24  N.  E.  949. 

Cullen,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  authorities  in  tlie  highest  courts  of 
this  state  are  uniform  to  the  effect  that  our 
courts  have  no  jurisdiction  of  an  action  for 
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damages  for  injuries  to  real  estate  lying 
without  the  state,  and  the  latest  decisions 
are  quite  recent.  Watts  v.  Kinney,  23 
Wend.  484,  s.  c.  6  Hill,  82;  American  U. 
Teleg.  Co.  v.  Middleton,  80  N.  Y.  408 ;  Cra- 
gin  V.  Lovell,  88  N.  Y.  258;  Dodge  v.  Colby, 
108  N.  Y.  445,  16  N.  E.  703.  It  was  so 
held  by  Chief  Justice  Marshall  in  Livings- 
ton V.  Jefferson,  1  Brock.  203,  Fed.  Cas.  No. 
8,411,  where  he  decided  that  an  action  could 
not  be  maintained  in  Virginia  for  trespass 
upon  lands  in  Louisiana.  Such,  also,  is  the 
rule  in  the  great  majority  of  the  states 
(All in  V.  Connecticut  River  Lumber  Co.  150 
Mass.  560,  6  L.R.A.  416,  23  N.  E.  581; 
Niles  V.  Howe,  67  Vt.  388;  Du  Breuil  v. 
Pennsylvania  Co.  130  Ind.  137,  29  N.  E. 
909;  Eachus  v.  Illinois  &  M.  Canal,  17  111. 
534;  Bettys  v.  Milwaukee  &  St.  P.  R.  Co. 
37  Wis.  323;  Cooley,  Torts,  2d  ed.  •471), 
though  there  are  some  where  the  contrary 
rule  prevails  (Little  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  65  Minn.  48,  33  L.R.A.  423, 
60  Am.  St.  Rep.  421,  67  N.  W.  846; 
Holmes  v.  Barclay,  4  La.  Ann.  63),  and  the 
old  law  was  changed  in  Virginia  by  statute. 
Were  the  question  an  open  one,  I  would 
favor  the  doctrine  that  our  courts  have 
jurisdiction  of  actions  to  recover  damages 
for  injuries  to  foreign  real  estate.  Chief 
Justice  Marshall  in  Livingston  v.  Jeffer- 
son, supra,  expressed  his  personal  disap- 
proval of  the  rule,  which  he  felt  bound  to 
give  effect  under  the  authorities.  In  the 
century  which  has  elapsed  since  Chief  Jus- 
tice Marshall's  decision,  all  the  decisions  in 
this  state  which  I  have  cited  have  been 
rendered.  At  this  late  day  I  think  we 
would  not  be  justified  in  overruling  these 
cases,  but  should  leave  it  to  the  legislature 
to  change  the  rule  by  statute. 

Nor  do  I  see  any  ground  on  which  the 
case  before  us  can  be  distinguished  from  the 
others  in  this  court.  It  is  conceded  that  an 
action  for  trespass  or  trespass  on  the  case 
for  injuries  to  foreign  land  cannot  be 
maintained  here  under  our  rule.  But  it  is 
sought  to  take  this  case  without  the  rule 
on  the  ground  that  it  is  an  action  for  negli- 
gence, and  transitory.  I  understand  that 
an  action  for  negligence  is,  or  was  so  long 
as  actions  had  names  and  forms,  an  action 
of  trespass  on  the  case,  and  it  was  for  tres- 
pass on  the  case  for  injury  to  realty,  or 
trespass  on  the  case  for  injury  to  the,  per- 
son or  to  personal  property,  dependent  on 
the  injury  for  which  recovery  was  sought, 
whether  to  realty,  personalty,  or  the  person 
of  the  plaintiff.  Pom.  Code  Remedies,  §20; 
Tyler's  Stephen  PI.  p.  46.  Such  an  action 
for  injury  to  realty  was  never  transitory  in 
this  state,  at  least  until  the  enactment  of 
the  present  Code  of  Civil  Procedure,  in 
1877,  since  which  time  the  rule  may  be 
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doubtful.  By  the  Revised  Statutes  it  was 
enacted  (2  Rev.  Stat.  409,  §2)  that  actions 
for  trespass  on  lands  and  for  trespass  on 
the  case  for  injury  to  r^al  estate  should  be 
tried  in  the  county  in  which  the  subject  of 
the  action  was  situated.  Graham,  Pr.  p. 
194.  Section  123  of  the  old  Code  of  Pro- 
cedure, which  was  the  law  in  force  when 
Barney  v.  Burstenbinder,  7  Lans.  210,  and 
Home  Ins.  Co.  v.  Pennsylvania  R.  Co.  11 
Hun,  182,  were  decided,  prescribed  that  ac- 
tions for  injuries  to  real  property  must  be 
tried  in  the  county  in  which  the  subject 
of  the  action  was  situated.  Therefore, 
there  was  no  foundation  for  the  proposi- 
tion which  it  is  contended  that  those  cases 
decided,  that  an  action  for  damages  for 
injuries  to  real  estate  through  negligence 
was  transitory.  I  doubt  very  much  whether 
the  proposition  was  decided  or  intended  to 
be  decided  in  the  earlier  case,  which  was  for 
injuries  occasioned  by  an  explosion  in  Cali- 
fornia. The  action  was  for  injuries  to  per- 
sonal as  well  as  to  real  property.  It  was 
there  said  that  the  injury  to  the  real  estate 
was  only  an  element  of  the  damage.  Of 
course,  a  cause  of  action  for  injury  to  per- 
sonal property  is  transitory,  and  therefore 
the  action  could  be  maintained  to  some  ex- 
tent in  our  courts.  How,  if  at  all,  the  ques- 
tion of  the  right  to  recover  here  for  the 
injury  to  the  real  estate  was  raised  by  the 
defendant  does  not  appear. 

Under  the  present  §  982  of  the  Code,  it 
is  not  entirely  certain  whether  actions  for 
injuries  to  real  estate  are  local  or  transi- 
tory, but  it  is  not  necessary  to  consider 
that  question,  for  it  has  been  decided  that 
it  does  not  affect  the  question  before  us. 
In  Cragin  v.  Lovell,  supra,  88  N.  Y.  263, 
it  was  said:  "It  is  a  mistake  to  suppose 
that  this  rule  [t.  e.,  the  rule  that  the  court 
had  not  jurisdiction  of  actions  for  injuries 
to  foreign  real  estate]  has  been  changed 
by  §  982  of  the  Code.  That  section  was  not 
intended  to  define  the  jurisdiction  of  the 
supreme  court,  but  simply  to  determine  the 
place  of  trial  of  actions  of  which  it  had 
jurisdiction." 

The  order  of  the  appellate  division  should 
be  reversed  and  the  judgment  of  the  special 
term  afiirmed,  with  costs  in  both  courts, 
with  leave  to  the  plaintiff  to  serve  an 
amended  complaint  within  twenty  days  on 
the  payment  of  costs.  The  first  and  second 
questions  certified  should  be  answered  in 
the  negative  and  the  third  in  the  affirma- 
tive. 

Gray,  J.: 

I  think  that  this  case  falls  within  the 
rule  which  denies  jurisdiction  to  our  courts 
of  actions  to  recover  damages  for  an  injury 
to  real  estate  not  situate  within  this  state. 
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I    agree,   therefore^    with    the   chief    judge, 
that  the  demurrer  to  the  complaint  should 
be   sustained.     This  action   is  like  the  old 
action  of  trespass  on   the   case  where   the 
injury  Lb  consequential,  or,  being  direct,  is 
the   result  of   negligence.     It   was   always 
deemed  to  be  local  in  its  nature,  and  n6t 
transitory.     That  was  the  settled  rule  at 
common  law,  and  it  was  early  adopted  and 
followed  in  the  courts  of  this  state.    Under 
the   authorities,   and   the   chief   judge   has 
cited  them,  the  question  cannot  well  be  re- 
garded as  an  open  one,  or  I  would  feel  free 
to    concur    with    Judge    Haight's    opinion. 
Broad  as  is  the  language  of  §  1780  of  our 
Code  of  Civil  Procedure,  it  is  nevertheless 
concededly  restricted  in   its  application  to 
causes  of  action,  which  are  within  the  juris- 
diction of  the   court.     I  am  not  satisfied 
that  a  valid  distinction  is  suggested  in  the 
argument  that  the  gravamien  of  the  action 
is    negligence   and   the   relief   sought   is   a 
money  judgment  by  way  of  damages.    It  is 
still  an  action  for  injury  to  real  estate  as 
the  result  of  that  negligence.     In  Doulson 
V.   Matthews,  4  T.  R.  603,  2  Revised  Rep. 
44$,   an  action  of  trespass  qttare  clauaum 
f regit,   it  was     argued  without     avail   by 
Erkine  that,  because  the  action  was  to  re- 
cover a  satisfaction  in  damages,  and  not  the 
land,  it  was  personal,  and  therefore  transi- 
tory.    In  Livingston  v.  Jefferson,  1  Brock. 
203,  Fed.  Cas.  No.  8,411,  Chief  Justice  Mar- 
shall, with  reference  to  the  distinction  be- 
tween   local    and   transitory    actions,    said 
**that  actions  are  deemed  transitory  where 
the  transactions  on  which  they  are  founded 
might  have  taken  place  anywhere,  but  are 
local   where   their   cause   is   in   its   nature 
necessarily  local."    Chancellor  Walworth  in 
Watte  V.  Kinney,  6  Hill,  82,  followed  Liv- 
ingston ▼.  Jefferson,  and  repeated  what  the 
chief  justice  had  said  as  to  the  distinction 
having  been  long  before   settled.     It  was 
observed  by  the  chancellor  that,  although 
the  distinction  was  technical,  "the  law  was 
too  well  settled  to  allow  it  to  be  changed 
by  the  courte."     It  is  significant  to  note, 
as  bearing  on  the  inflexibility  of  the  rule, 
that  the  chancellor  referred  to  the  harsh- 
ness of  ite  working  in  Livingston  v.  Jeffer- 
son.    That  was  an  action  brought  in  Vir- 
ginia to  recover  for  a  trespass  alleged  to 
have   been   committed  by  President  Jeffer- 
son upon  the   plaintiff's  land   in  New  Or- 
leans, and  a  demurrer  to  the  bill  was  sus- 
tained.    The  chancellor  pointed  out  that  it 
was   evident,    if   the    action    could    not   be 
maintained  in  the  state  of  Virginia,  where 
the  venerable  Ex-President  resided,  for  the 
alleged    injury,   the   plaintiff  was   without 
remedy,  as  it  was  wholly  improbable  that 
the  defendant  would  ever  visit  Louisiana, 
or  be   reached   by  process  from  any  court 
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having  jurisdiction  of  the  subject-matter. 
I  think  that  the  distinction  in  this  case  is 
to  be  found  in  the  nature  of  the  subject 
of  the  injury  alleged,  and  not  in  the  man- 
ner in  which  it  was  done.  This  plaintiff's 
cause  of  action  arose,  and  could  only  have 
arisen,  at  the  place  described  in  the  state 
of  New  Jersey,  in  the  result  to  the  realty 
of  the  defendant's  negligence,  and  I  think 
it  better  to  adhere  to  the  rule  that  our 
courts  could  not  take  jurisdiction  of  such 
an  action.  The  cases  in  this  state  cited  in 
the  chief  judge's  opinion  as  late  as  Dodge 
V.  Colby,  108  N.  Y.  446,  16  N.  E.  703,  re- 
quire the  application  of  the  rule  that  such 
an  action  is  local,  and  not  transitory. 

I  do  not  think  the  distinction,  which  is 
urged,  that  the  action  is  for  the  negligence 
and  the  relief  asked  is  a  money  judgment 
as  damages,  is  sufiicient  to  justify  the  court 
in  departing  from  the  settled  rule. 

Halght,  J.,  dissenting: 

The  complaint  in  this  action  alleges  that 
the  defendant,  a  foreign  corporation,  had 
so  negligently  and  carelessly  managed  a 
fire  which  it  intentionally  kindled  and 
maintained  in  a  certain  locomotive,  that  it 
caused  to  pass  over  its  railroad,  that  the 
said  fire  came  into  and  upon  the  plaintiff's 
premises  in  the  town  of  Allaire,  state  of 
New  Jersey,  and  burned  over  some  300 
acres  thereof,  destroying  the  fences,  tim- 
ber, and  growing  trees  thereon,  to  the  plain- 
tiff's damage  in  the  sum  of  $6,000. 

The  defendant  interposed  a  demurrer 
upon  the  ground  that  it  appeared  upon  the 
face  of  the  complaint  that  the  court  has  no 
jurisdiction  of  the  subject  of  the  action, 
and  that  it  appears  upon  the  face  of  the 
complaint  that  it  does  not  state  facte  suffi- 
cient to  constitute  a  cause  of  action.  At 
the  special  term  the  demurrer  was  sus- 
teined,  but  at  the  appellate  division  the 
judgment  was  reversed  and  permission  given 
to  appeal  to  this  court;  the  following  ques- 
tions being  certified:  "(1)  Has  the  supreme 
court  jurisdiction  of  the  subject  of  an  ac- 
tion brought  to  recover  damages  for  neg- 
ligent injuries  to  real  property  located  in 
another  stete,  notwithstanding  that  sea- 
sonable objection  is  raised  thereto?  (2) 
Does  §  1780  of  the  Code  of  Civil  Procedure 
confer  jurisdiction  upon  the  supreme  court 
of  the  subject  of  an  action  for  injuries  to 
real  property  located  in  another  stete, 
brought  by  a  resident  of  New  York  against 
a  foreign  corporation?  (3)  Does  it  appear 
upon  the  face  of  the  complaint  herein  that 
the  court  has  not  jurisdiction  of  the  sub- 
ject of  the  action?" 

Section  1780  of  the  Code  of  Civil  Pro- 
cedure, so  far  as  now  material,  provides  as 
follows:     "An  action  against  a  foreign  cor- 
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])oration  may  be  maintained  by  a  resident 
of  the  state,  or  by  a  domestic  corporation, 
for  any  cause  of  action."  The  words  "for 
any  cause  of  action,"  I  think,  must  be  deem- 
ed to  mean  anv  cause  of  action  within 
the  jurisdiction  of  the  court,  which  the 
legislature  has  the  power  to  confer  and  ac- 
tually has  conferred  upon  it.  Ernst  v. 
Rutherford  &  B.  S.  Gas  Co.  38  App. 
Div.  388,  56  N.  Y.  Supp.  403.  It  is  con- 
tended that  the  legislature  has  no  power  to 
give  the  courts  of  this  state  jurisdiction 
to  adjudicate  with  reference  to  the  title 
and  injury  to  lands  in  another  state,  which 
are  subject  to  the  jurisdiction  of  the  courts 
of  such  state.  I  think  it  must  be  conceded 
that  a  question  as  to  title  of  real  estate 
and  injuries  thereto,  either  by  trespass  on 
the  case  or  trespass  quare  clausum  f regit, 
must  be  deemed  to  be  local,  and  that  the 
rights  of  the  parties  must  be  determined  in 
the  forum  ret  8it(B,  Story,  Confl.  L.  §  554; 
Watts  V.  Kinney,  23  Wend.  484;  American 
U.  Teleg.  Co.  v.  Middleton,  80  N.  Y.  408; 
Cragin  v.  Lovell,  88  N.  Y..258;  Dodge  v. 
Colby.  108  N.  Y.  445,  15  N.  E.  703;  Sentenis 
V.  Ladew,  140  N.  Y.  463,  37  Am.  St.  Rep. 
569,  35  N.  E.  650;  Ernst  v.  Rutherford  & 
B.  S.  Gas  Co.,  supra.  In  the  last  case  cited 
our  present  chief  judge  stated,  with  refer- 
ence to  the  provisions  of  §  1780  of  the  Code: 
"We  do  not  suppose  that  it  was  intended 
by  this  section  of  the  Code  to  give  our 
courts  any  greater  jurisdiction  in  the  case 
of  actions  against  foreign  corporations  than 
they  have  against  natural  persons,"  and  "in 
that  case  the  action  was  substantially  to 
restrain  a  trespass  on  real  estate  without 
this  state,  and  it  is  settled  law,  even  in 
the  case  of  natural  persons,  that  the  courts 
of  this  state  have  no  jurisdiction  in  actions 
for  trespass  upon  lands  situate  in  other 
states."  38  App.  Div.  391,  56  N.  Y.  Supp. 
406. 

I  am,  however,  of  the  opinion  that  this 
case  is  distinguishable.  As  we  have  seen, 
the  complaint  charges  negligence.  The  de- 
fendant is  a  foreign  corporation  operating 
a  railroad  through  lands  of  the  plaintiff. 
The  locomotive  from  which  the  spark  of 
fire  was  emitted  was  operated  over  the  de- 
fendant's own  right  of  way,  where  it  had 
the  right  to  run  its  locomotive  and  train, 
and  no  claim  is  made  that  it  in  any  way 
ran  upon  or  trespassed  upon  the  plaintiff's 
lands.  That  which  the  defendant  did  was 
to  negligently  run  a  locomotive  which  was 
defective  and  permitted  the  emission  of 
sparks  or  coals  of  fire,  w^hich,  by  reason  of 
the  wind  of  currents  of  air,  were  carried 
over  upon  the  lands  of  the  plaintiff,  igniting 
the  combustible  material  thereon,  and  start- 
ing the  fire  complained  of.  The  negligent 
running  of  the  defective  locomotive  was  the 
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proximate  cause,  the  blowing  of  the  coals 
of  fire  over  onto  the  lands  of  the  plaintiff 
the  intermediate  agency,  and  the  kindling 
of  the  fire  the  resultant  cause.  It  there- 
fore appears  that  the  gravamen  of  the  ac- 
tion was  the  negligence  above  alluded  to, 
that  the  injury  to  the  realty  was  the  cul- 
minating consequence  of  such  negligence, 
and  that  the  right  to  recover  damages  was 
dependent  on  the  establishing  of  such  negli- 
gence. 

In  cases  where  the  gravamen  of  the  ac- 
tion is  negligence  and  the  relief  sought  is 
the  recovery  of  a  sum  of  money  as  damages, 
I  think  the  action  is  personal  and  transi- 
tory, and  may  be  maintained  whenever  the 
courts  have  jurisdiction  of  the  subject- 
matter  and  have  acquired  jurisdiction  of 
the  person  charged  with  the  negligence. 

In  the  case  of  Home  Ins.  Co.  v.  Pennsyl- 
vania R.  Co.  11  Hun,  182,  the  defendant 
was  charged  with  negligence  in  setting  a 
fire  by  the  emission  of  sparks  from  a  loco- 
motive, which  resulted  in  the  burning  of  a 
barn  for  which  the  plaintiff,  an  insurance 
company,  had  been  compelled  to  pay  the 
losses  sustained  by  the  owner.  The  insur- 
ance company  then  brought  action  against 
the  defendant  charging  negligence.  The 
barn  was  in  the  state  of  Pennsylvania,  and 
the  action  was  brought  in  this  state.  In 
that  case  Brady,  J.,  in  delivering  the  opin- 
ion of  the  court,  said  "that  the  gravamen  of 
the  action  was  negligence,  and  actions  of 
that  character  are  personal  and  transitory.' 
In  the  case  of  Barney  v.  Burstenbinder,  i 
Lans.  210,  the  action  was  for  negligence 
resulting  in  the  explosion  of  nitroglycerin, 
which  damaged  real  estate  in  California.  It 
was  held  that  the  action  was  personal  and 
transitory,  and  could  therefore  be  main- 
tained in  the  courts  of  this  state.  In  Rob- 
inson V.  Oceanic  Steam  Nav.  Co.  112  N.  Y. 
315,  2  L.R.A.  636,  19  N.  E.  625,  the  action 
was  brought  in  this  state  to  recover  dam- 
ages for  wrongfully  and  negligently  caus- 
ing the  death  of  plaintiff's  intestate  within 
the  territorial  limits  of  the  United  Kingdom 
of  Great  Britain  and  Ireland.  In  that  case 
the  plaintiff  was  not  a  resident  of  this  state, 
and  the  case  was  therefore  not  brought 
within  the  provisions  of  §  1780  of  the  Code, 
to  which  we  have  alluded.  For  that  reason 
it  was  held  that,  although  the  action  was 
transitory  and  could  have  been  maintained 
by  a  resident,  it  could  not  be  maintained 
here  by  a  nonresident,  thus  following  Smith 
V.  Bull,  17  Wend.  323.  It  is  true  that  in 
the  last  two  eases  cited  the  claims  were  for 
personal  injuries,  but  the  basis  upon  which 
the  action  was  prosecuted  was  that  of  negli- 
gence, and  no  recovery  could  have  been  had 
without  establishing  that  charge.  For  this 
reason  they  wore  held  to  be  transitory.    The 
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same  view  is  true  with  reference  to  actions 
for  negligence,  in  which  damage  to  prop- 
erty has  resulted,  in  which  the  right  to  re- 
cover is  dependent  upon  the  proof  of  negli- 
gence. At  common  law  and  under^  some 
provisions  of  statutes,  actions  of  ejectment 
or  trespass  upon  real  estate  were  deemed 
local,  and  could  only  be  maintained  in  the 
place  where  the  real  estate  was  situate.  On 
the  other  hand,  a  right  of  action  based  upon 
negligence  was  never  considered  to  be  local, 
but  instead  has  been  regarded  as  transi- 
tory, and  the  injuries  resulting  from  such 
negligence  to  the  person  or  property  only 
bore  or  were  considered  upon  the  question 
of  damages. 

The  complaint  in  this  action  did  not  state 
that  the  plaintiff  was  a  resident.  The  ap- 
pellate division  held  that  the  supreme  court, 
being  a  court  of  general  jurisdiction,  would 
assume  that  he  was  a  resident,  unless  the 
question  was  raised  by  the  answer;  that  it 
could  not  be  raised  by  a  demurrer.  Appar- 
ently this  disposition  of  the  question  has 
been  acquiesced  in  by  the  defendant,  for  it 
has  not  been  certified  to  us  as  a  question 
which  we  are  called  upon  to  review. 

The  order  of  the  appellate  division  should 
be  affirmed,  with  costs,  but  with  leave  to 
the  defendant  to  withdraw  the  demurrer 
and  serve  its  answer  within  twenty  days 
upon  payment  of  the  costs  accrued.  The 
first  question  should  be  answered  in  the 
affirmative,  the  third  in  the  negative,  and, 
inasmuch  as  the  second  question  pertains 
to  an  action  for  injury  to  real  property, 
and  not  negligence,  it  is  not  material,  and 
therefore  not  answered^ 

Willard  Bartlett  and  Collin,  J  J.,  con- 
cur with  CuUen,  Gh.  J.,  and  Gray,  J. 
HIscock  and  Chase,  JJ.,  concur  with 
Haiffht,  J. 
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V. 

R.  B.  BRADY  et  al. 

(161  N.  C.  324,  77  S.  E.  235.) 

Venue  —  action  to  recover  proceeds  of 
tinniber. 

An  action  to  recover  the  proceeds  of  tim- 
ber wrongfully  severed  from  real  estate  is 


transitory  and  may  be  brought  in  the  courts 
of  a  state  other  than  that  where  the  land 
is  located. 

(February  19,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Hertford 
County  dismissing  an  action  brought  to  re- 
cover the  proceeds  of  timber  wrongfully 
severed  from  real  estate.    Reversed. 

Statement  by  Allen,  J.: 

This  action  is  to  recover  $900  in  the  pos- 
session  of  the  defendant  Bridger.  The 
plaintiff  alleges,  in  substance,  that  he  is 
the  owner  of  a  tract  of  land  in  Virginia; 
that  the  defendant  R.  B.  Brady  has  sold 
the  timber  on  said  land,  and  has  caused 
the  same  to  be  cut  and  removed;  that  $900 
of  the  money  paid  for  the  timber  is  now 
in  the  possession  of  the  defendant  Bridger, 
as  attorney  for  the  defendant  Brady;  and 
that  he  has  made  demand  for  said  money, 
which  has  been  refused.  There  is  no  alle- 
gation of  an  unlawful  entry  upon. said  land, 
nor  that  the  cutting  and  removal  was 
wrongful;  and  the  plaintiff  does  not  ask 
to  recover  damages  to  the  land,  but  that 
he  recover  said  sum  of  $900. 

When  the  action  was  called  for  trial,  it 
was  dismissed,  on  the  motion  of  the  de- 
fendant, upon  the  ground  that  the  courts 
of  this  state  did  not  have  jurisdiction 
thereof,  and  the  plaintiff  excepted  and  ap- 
pealed. 

Messrs.  Wlnborne  &  Wlnborne,  for  ap- 
pellant : 

A  bill  in  equity  will  lie  in  the  courts  of 
this  state  to  compel  the  conveyance  of  land 
in  another  state,  if  the  defendants  are  with- 
in the  jurisdiction  of  the  court,  and  per- 
sonal service  has  been  made. 

Orr  V.  Irwin,  4  N.  C.  (2  Car.  Law  Repos. 
465);  Pain  v.  Pain,  80  N.  C.  322;  Eaton, 
Eq.  p.  90;  Warlick  v.  Reynolds,  151  N.  C. 
606,  66  S.  E.  657. 

An  action  on  a  covenant  of  quiet  enjoy- 
ment is  transitory,  and,  though  entered  into 
in  another  state,  may  be  sued  on  in  this 
state. 

Jackson  v.  Hanna,  53  N.  C.  (8  Jones,  L.) 
188.  P 

Mr.  Murray  Allen  also  for  appellant. 

Messrs.  Smith  &  Banks,  for  appellees: 

Actions  for  injury  or  trespass  to  real 
estate  are  local  in  their  character  and  must 


Note  ^  Upon  the  general  question  of 
jurisdiction  of  action  at  law  for  damages 
for  breach  of  contract  or  for  tort  concern- 
ing real  property  in  another  state  or  coun- 
try, see  note  to*  Shcppard  v.  Coeur  d'Alcne 
Lumber  Co.  ante,  267  and  earlier  notes 
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therein  referred  to.  For  the  specific  aspect 
of  the  quostion  in  relation  to  actions  for 
conversion  of  timber,  etc.,  in  another  state, 
see  also  notes  to  Smith  v.  Southern  R.  Co. 
26  L.R.A.(N.S.)  928.  and  Ilodgea  v.  Hunter 
Co.  34  L.R.A.(>:.S.)   994. 
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be  brought  in  the  state  where  the  land  is 
located. 

11  Cyc.  666. 

If  the  suit  relates  to  a  mere  question  of 
title,  it  must  be  tried  in  the  district  where 
the  land  lies;  for  if  the  subject-matter  of 
the  controversy  lies  without  the  limits  of 
the  court's  control  and  where  its  process 
cannot  reach  the  locus  in  quo,  it  has  no 
jurisdiction. 

11  Cyc.  681. 

Mr.  R.  C.  Brldgrer  also  for  appellees. 

Allen,  J.,  delivered  the  opinion  of  the 
court : 

If  the  cause  of  action  set  out  in  the  com- 
plaint is  local,  the  courts  of  Virginia  alone 
have  jurisdiction  of  it;  and,  if  transitory, 
the  action  may  be  maintained  in  this  state. 
Actions  are  transitory  when  the  transac- 
tions on  which  they  are  based  might  take 
place  anywhere,  and  are  local  when  they 
could  not  occur  except  in  some  particular 
place.  The  distinction  exists  in  the  nature 
of  tlie  subject  of  the  injury,  and  not  in  the 
means  used,  or  the  place  at  which  the  cause 
of  action  arises.  Mason  v.  Warner,  31  Mo. 
510;  McL^od  v.  Connecticut  &  P.  River  R. 
Co.  58  Vt.  732,  6  Atl.  648;  Perry  v.  Sea- 
board Air  Line  R.  Co.  163  N.  C.  118,  68  S.  E. 
1060. 

The  subject  of  the  injury  complained  of 
by  the  plaintiff  is  the  refusal  by  the  de- 
fendants to  surrender  to  him  money,  the 
proceeds  of  the  sale  of  certain  timber,  which 
he  alleges  belonged  to  him;  and  there  is 
nothing  in  the  complaint  which  would  en- 
title him  to  recover,  here  or  elsewhere,  dam- 
ages for  injury  to  the  land.  He  does  not 
allege  an  unlawful  and  wrongful  entry  or 
other  trespass  upon  the  land,  nor  that  the 
land  was  injured,  and  contents  himself  with 
a  statement  of  a  cause  of  action  for  money 
in  the  hands  of  the  defendants  in  this  state. 
We  have  said  recently  in  Williams  v.  Elm 
City  Lumber  Co.  164  N.  C.  309,  70  S.  E. 
632,  Ann.  Cas.  1912A,  917:  "If  one  entered 
upon  the  land  of  another  and  cut  trees 
thereon,  the  owner  of  the  land  and  of  the 
trees  had  his  election  at  common  law  to 
sue  in  trover  and  conversion  or  in  trespass 
de  bonis  asportatis  for  the  value  of  the 
trees,  or  in  trespass  quare  clausum  fregit 
for  injury  to  the  freeA)ld,  the  land,  or  to 
the  possession  of  it," — and  the  first  two  of 
these  nations  is  transitory,  and  the  last 
local. 

If  the  owner  elects  to  sue  for  the  recov- 
ery of  damages  to  the  land,  he  must  allege 
a  trespass,  but  can  waive  the  trespass,  con- 
sider the  trees  as  personalty  after  sever* 
ance  from  the  land,  and  sue  for  the  wrong- 
ful conversion  or  wrongful  carrying  away 
of  the  trees,  in  which  event  he  would  re-  * 
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cover  their  value.  The  reason  the  action 
quare  clausum  fregit  is  local  is  that  the  in- 
jury to  the  laud  can  only  be  done  on  the 
land,  and  the  other  actions  are  transitory 
becajise  the  trees,  after  severance,  may  be 
carried  away  and  converted  elsewhere.  The 
question  has  arisen  in  other  jurisdictions, 
and  has  been  decided  in  accordance  with 
these  views. 

In  McGonigle  v.  Atchison,  33  Kan.  726,  7 
Pac.  550,  the  plaintiff  sued  in  the  courts 
of  Kansas  to  recover  damages  for  the  re- 
moval of  sand  from  land  in  Missouri,  and 
the  court,  discussing  the  right  to  maintain 
the  action  said:  "If  the  facts  show  a  cause 
of  action  in  the  nature  of  trespass  de  bonis 
asportatis,  or  trover,  then  the  action  is  cer- 
tain tly  transitory;  but,  if  they  show  only 
a  cause  of  action  in  the  nature  of  trespass 
quare  clausum  fregit,  then  the  action  is  ad- 
mittedly local.  ...  He  [the  plaintiff] 
seems  to  waive  all  the  wrongs  and  injuries 
done  with  reference  to  his  real  estate  and 
to  his  possession  thereof,  provided  the  dig- 
ging and  the  removal  of  the  sand  was  any 
injury  to  either,  and  sues  only  for  the 
value  of  the  sand  which  was  converted.  We 
think  it  is  true,  as  is  claimed  by  the  de- 
fendant, that  the  petition  states  facts  suffi- 
cient to  constitute  a  cause  of  action  in  the 
nature  of  trespass  quare  clausum  fregit; 
but  it  also  states  facts  sufficient  to  consti- 
tute a  cause  of  action  in  the  -nature  of 
trespass  de  bonis  asportatis,  and  of  trover; 
and  we  think  the  plaintiff  may  recover  upon 
either  of  these  latter  causes  of  action,  for 
they  are  unquestionably  transitory.  .  .  . 
When  the  sand  was  severed  from  the  real 
estate,  it  became  personal  property;  but 
the  title  to  the  same  was  not  changed  or 
transferred.  It  still  remained  in  the  plain- 
tiff. He  still  owned  the  sand,  and  had  the 
right  to  follow  it  and  reclaim  it,  into 
whatever  jurisdiction  it  might  be  taken. 
He  could  recover  it  in  an  action  of  replevin 
(Richardson  v.  York,  14  Me.  216;  Harlan 
V.  Harlan,  16  Pa.  607,  63  Am.  Dec.  612; 
Halleck  v.  Mixer,  16  Cal.  674) ;  or  he  could 
maintain  an  action  in  the  nature  of  trespass 
de  bonis  asportatis  for  damages  for  its  un- 
lawful removal  (Wadleigh  v.  Janvrin,  41 
N.  H.  603,  520,  77  Am.  Dec.  780;  Bulkley  v. 
Dolbeare,  7  Conn.  232) ;  or  he  could  main- 
tain an  action  in  the  nature  of  trover  for 
damages  for  its  conversion,  if  it  were  in 
fact  converted  (Tyson  v.  McGuineas,  26 
Wis.  656;  Whidden  v.  Seelye,  40  Me.  247, 
265,  266,  63  Am.  Dec.  661 ;  Riley  v.  Boston 
Water  Power  Co.  11  Gush.  11;  Nelson  v. 
Burt,  16  Mass.  204;  Forsyth  v.  Wells,  41 
Pa.  2M,  80  Am.  Dec.  617,  14  Mor.  Min. 
Rep.  493;  Wright  v.  Guier,  9  Watts,  172, 
36  Am.  Dec.  108;  Mooers  v.  Wait,  3  Wend. 
104,  20  Am.  Dec  667) ;  or  he  could  main* 
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tain  an  action  in  the  nature  of  assumpsit 
for  damages  for  money  had  and  received, 
if  the  trespasser  sold  the  property  and  re- 
ceived money  therefor  (Powell  v.  Rees,  7 
Ad.  &  EI.  426,  2  Nev.  &  P.  571,  W.  W.  &  D. 
680,  8  L.  J.  Q.  B.  N.  S.  47,  5  Mor.  Min.  Rep. 
676;  Whidden  v.  Seolye,  40  Me.  255,  63  Am. 
Dec.  661;  Halleck  v.  Mixer,  16  Cal.  574)." 

In  Tyson  v.  McGuineas,  25  Wis.  658,  the 
court  said  of  a  cause  of  action  to  recover 
damages  in  the  courts  of  Wisconsin  for  the 
cutting  of  trees  on  lands  in  Michigan:  "The 
cause  of  action  stated  in  the  complaint  is 
for  appropriating  and  converting  by  the 
defendants  to  their  own  use,  3,000,000  feet 
of  pine  timber  and  saw  logs,  the  property 
of  the  plaintiffs.  To  sustain  this  cause 
of  action,  various  witnesses  were  sworn 
upon  the  part  of  the  plaintiffs,  who  gave 
evidence  tending  to  show  that  these  logs 
were  cut  upon  lands  belonging  to  them  in 
Michigan.  But  the  cause  of  action  relied 
on  is  manifestly  not  trespass  to  the  realty. 
It  is  not  claimed  that  there  can  be  any  re* 
covery  for  damages  to  the  real  estate  in 
this  action.  But  it  is  said,  in  answer  to 
the  objection  that  the  action  is  local,  that, 
as  soon  as  the  trees  and  timber  were 
severed  from  the  realty,  they  became  per- 
sonal property,  and  that  trover  will  lie 
against  any  one  removing  and  converting 
them.  The  authorities  cited  by  the  counsel 
for  the  plaintiffs  certainly  establish  the 
principle  that,  when  the  trees  on  the  plain- 
tiff's land  were  severed  from  the  freehold 
and  carried  away,  they  became  personal 
property,  and  that  an  action  of  trover 
might  be  maintained  for  their  value.  Whid- 
den V.  Seelye,  40  Me.  247,  63  Am.  Dec. 
661 ;  Moody  v.  Whitney,  34  Me.  563 ;  Pierre- 
pont  V.  Barnard,  5  Barb.  364;  Samp- 
son ▼.  Hammond,  4  Cal.  1^4,  and  cases 
there  cited.  It  must  be  admitted  that 
troTer  is  a  transitory  action,  and  may  be 
maintained  in  this  state  for  a  conversion 
of  personal  property  in  another  state. 
Whidden  v.  Seelye,  supra;  Glen  v.  Hodges, 
9  Johns.  67;  1  Chitty,  PI.  269;  Gould,  PI. 
chap.  3." 

In  Whidden  v.  Seelye,  40  Me.  255,  63 
Am.  Dec.  661..  the  plaintiff  sued  in  the  courts 
of  Maine  to  recover  damages  for  cutting 
and  removing  timber  from  lands  in  New 
Brunswick,  and  the  court  said:  "The  trees 
on  the  plaintiff's  land,  when  severed  from 
the  freehold  and  carried  away,  became  per- 
sonal property  and  his  title  thereto  was 
not  divested  by  the  wrongful  acts  of  the 
defendant.  .  .  .  When  there  has  been  a 
severance  of  what  belongs  to  the  freehold 
and  an  asportation,  the  action  of  trover  may 
be  maintained.  3  Stephens,  N.  P.  2665.  The 
title  to  the  property  severed  remains  un- 
changed, and  the  owner  may  regard  it  as 
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personal  property  and  maintain  replevin. 
Richardson  v.  York,  14  Me.  216.  Soi  the 
tort  being  waived,  if  the  property  severed 
has  been  sold,  the  action  of  assumpsit  may 
be  maintained.  .  .  .  The  jury  have 
found  that  the  plaintiff  was  in  possession  of 
the  mortgaged  premises,  and  that  the  de- 
fendant cut  thereon  the  logs  in  controversy. 
Ihe  logs  having  been  severed  from  the 
freehold,  and  after  such  severance  being  per- 
sonal property,  and  having  been  carried 
away  and  converted  by  the  defendant  to  his 
own  use,  trover  is  the  fitting  and  appro- 
priate form  of  action  in  which  to  recover 
the  damages  resulting  from  their  conver- 
sion. It  is  a  transitory  action,  and  may  be 
maintained  in  this  state  for  a  conversion 
of  personal  property  in  a  foreign  juris-, 
diction." 

It  thus  appears  that  the  plaintiff  could 
maintain  this  action  under  the  forms  of  ac- 
tion at  common  law;  and,  if  so,  his  right 
to  do  so  cannot  be  doubted  under  a  sys> 
tern  like  ours,  .which  has  abolished  forms 
of  action,  and,  looking  only  to  the  sub- 
stance, requires  a  simple,  concise  statement 
of  the  facts,  and  affords  the  party  the  re- 
lief to  which  he  is  entitled  upon  the  facts. 

Pleadings  are  now  construed  liberally, 
with  a  view  to  substantial  justice  between 
the  parties;  and  if  it  can  be  seen  from  their 
general  scope  that  a  party  has  a  cause  of 
action,  although  not  stated  with  technical 
accuracy,  the  pleading  will  be  sustained. 
Stokes  V.  Taylor,  104  N.  C.  395,  10  S.  E. 
566;  Blackmore  v.  Winders,  144  N.  C. 
215,  56  S.  E.  874;  Brewer  v.  Wynne,  154 
N.  0.  471,  70  S.  E.  947.  The  cases  of  In- 
terstate Cooperage  Co.  v.  Eureka  Lumber 
Co.  151  N.  C.  455,  66  S.  E.  434,  and  Perry 
V.  Seaboard  Air  Line  R.  Co.  153  N.  C.  117, 
68  S.  E.  1060,  are  not  in  conflict  with  this 
position,  because  in  each  the  cause  of  action 
was  to  recover  damages  for  injury  to  the 
land. 

Being  of  opinion,  therefore,  that  the 
cause  of  action  stated  in  the  complaint  is 
to  recover  the  value  of  the  trees,  and  is 
transitory,  we  hold  that  it  can  be  main- 
tained in  this  state. 

Reversed. 


ARKANSAS  SVPREMG  COURT. 

CHICAGO,    ROCK    ISLAND,    &   PACIFIC 
RAILWAY  COMPANY,  Appt., 

V. 

C.  R.  McDERMOTT. 

(—  Ark.  — ,  152  S.  W.  983.) 

Cappier  ^  excessive  fape  —  mistake  in 
ticket  —  penalty. 

A  carrier  is  not  liable  for  the  statutory 
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penalty  provided  for  charging  excessive 
fare,  if  after,  through  honest  mistake,  giv- 
ing the  passenger  a  ticket  for  a  station 
short  of  the  one  called  and  paid  for,  it  re- 
fuses to  honor  the  ticket  past  the  point  to 
which  it  reads,  but  compels  "payment  of  ad- 
ditional fare  from  that  point  to  destination. 

(January  13,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Pulaski  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  statutory  penalty  for  charging 
excessive  railroad  fare.    Reversed. 

Statement  by  Klrby,  J.: 

Appellee  brought  suit  against  appellant  to 
recover  the  penalty  denounced  by  law  for 
charging  him,  as  a  passenger  on  its  train 


between  Little  Rock  and  Hot  Springs,  more 
than  3  cents  per  mile. 

He  went  to  appellant's  ticket  agent  at 
Little  Rock;  inquired  the  price  of  a  round- 
trip  ticket  from  Little  Rock  to  Hot  Springs, 
told  the  agent  he  desired  such  ticket,  and 
paid  the  amount  of  fare  demanded  therefor. 
The  agent  thereupon,  by  mistake,  handed 
him  a  ticket  which,  it  was  discovered  after 
appellee  boarded  the  train,  was  a  round-trip 
ticket  from  Little  Rock  to  Benton.  Upon 
its  presentation  to  the  auditor,  he  called  ap- 
pellee's attention  to  the  fact  that  the  ticket 
was  only  to  Benton,  and  informed  him  that 
he  could  not  accept  it  for  appellee's  trans- 
portation further  than  that  point.  Appellee 
then  demanded  the  return  of  the  ticket,  paid 
his  fare  to  Hot  Springs  at  the  regular  rate, 
and,  returning  from  Hot  Springs,  paid  the 


Note.  —  Liability  of  carHer  for  charging 
excessive  fare  through  niistdhe. 

This  note  is  not  intended  to  cover  cases 
which  have  discussed  the  question  of  the 
liability  of  a  railroad  company  for  ejecting 
passengers  because  of  a  refusal  to  pay  an 
excessive  fare,  though  such  fare  ma^  have 
been  exacted  through  mistake,  but  is  con- 
fined solely  to  the  question  whether  a  rail- 
way company  will  be  liable  to  the  penalty 
attached  for  charging  an  excessive  rate, 
where  the  overcharge  is  through  a  mistake. 

The  few  cases  found  which  consider  the 
question  covered  by  this  note  all  involve  the 
construction  of  the  same  statute  as  that 
under  which  Chicago,  R.  L  &  P.  R.  Co.  v. 
McDebmott,  was  brought. 

This  statute  fixes  the  maximum  fare  for  a 
mile  which  a  railroad  company  may  charge, 
and  further  provides  that  any  person  or 
corporation  that  "shall  charge,  demand, 
take,  or  receive  any  greater  compensation 
for  the  transportation  of  passengers  than 
is  by  this  act  allowed  or  prescribed,  shall 
forfeit  and  pay.  .  .  .  And  any  ofiicer, 
agent,  or  employee  of  any  person  or  cor- 
poration who  shall  knowingly  and  wilfully 
violate  the  provisions  of  this  act  shall  be 
liable,"  etc. 

In  construing  this  statute,  Chicago,  R. 
I.  &  P.  R.  Co.  v.  McDebmott  is  in  harmony 
with  the  earlier  decisions,  and,  in  holding 
that  a  mistake  of  the  same  nature  as  that 
made  in  that  case  will  not  render  a  railroad 
company  liable  under  the  statute,  it  finds 
support  in  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Clark,  58  Ark.  490,  25  S.  W.  604,  which 
held  that  an  honest  mistake  by  a  conductor 
in  making  change,  without  the  intention  of 
taking  an  amount  greater  than  was  lawful, 
will  not  make  the  railroad  company  liable 
under  the  statute.  The  court  stated  that, 
construing  the  first  clause  of  such  section 
with  reference  to  the  language  used  in  the 
second  clause,  the  conclusion  was  reached 
that  the  legislature  did  not  intend  to  hold 
corporations  liable  under  the  act,  for  an 
amount  above  the  maximum  fare  received 
by  their  agents  unintentionally. 
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But  where  the  overcharge  is  due  to  a  mis- 
take, though  honestly  made,  as  to  the  dis- 
tance between  two  points,  or  as  to  the 
amount  of  fare  to  be  charged  to  a  certain 
place,  the  railroad  company,  as  was  stated 
in  Chicago,  R.  I.  k  P.  R.  Co.  v.  McDeb- 
mott, is  not  excused. 

Thus,  in  Missouri  P.  R.  Oo.  y.  Smith,  60 
Ark.  221,  5  Inters.  Com.  Rep.  348,  29  S.  W. 
752,  the  fact  that  the  overcharge  was  due 
to  the  company  being  mistaken  as  to  the 
distance  for  which  transportation  was 
charged  was  held  not  to  relieve  it  from  lia- 
bility, as  it  was  the  company's  duty  to  pas- 
sengers traveling  in  its  trains  to  ascertain 
the  distance  between  the  stations  on  its 
road,  in  order  to  protect  them  against  ex- 
cessive rate  of  fare. 

And  so,  also,  in  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Waldrop,  93  Ark.  42,  123  S.  W.  778, 
the  company  was  held  liable  under  such 
statute,  where  one  of  its  ticket  agents,  in 
selling  a  ticket  to  a  point  to  which  he  had 
never  before  sold  one,  by  mistake  demanded 
and  receive<ithe  round  trip  rate  for  a  one- 
way ticket,  being  misled  by  the  round-trip 
rate  sheet,  he  having  no  rate  sheet  which 
showed  the  exact  fare  to  such  point.  The 
court,  in  rendering  its  decision,  said:  "In 
the  act  prescribing  the  penalty  against  the 
railroad  company,  the  words  'wilfully*  or 
'designedly,'  or  other  words  of  equivalent 
import,  are  not  used,  and  the  wrong  is  made 
to  consist  onl^  in  the  fact  of  charging,  de- 
manding, taking,  or  receiving  any  greater 
compensation  for  the  transportation  of  the 
passenger  than  is  allowed  by  law.  It  is  the 
duty  of  the  railroad  company  to  comply 
with  the  enactment  and  know  the  correct 
amount  of  such  compensation.  It  should 
know  the  distances  between  its  stations  and 
the  fares  that  are  thus  chargeable.  It  can 
only  act  through  its  agents,  and  its  agents 
should  therefore  have  that  knowledge.  H, 
through  its  wilfulness  or  culpable  negli- 
gence, it  charges  and  receives  a  greater 
amount  than  the  law  allows  for  such  fare, 
it  is  liable  under  the  statute.  If  the  com- 
pany or  its  agent  demands  and  receives  for 
the  fare  'an  amount  that  is  in  excess  of 
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regular  fare  without  again  offering  the 
ticket. 

The  ticket  agent  testified  that  he  de- 
manded only  the  usual  fare  when  appellee 
applied  for  a  round-trip  ticket  to  Hot 
Springs,  and  upon  payment  therefor  reached 
back  into  the  case  to  get  such  ticket;  that 
the  tickets  in  the  case  were  next  to  each 
other,  being  only  about  half  an  inch  apart, 
and  that  he  got  this  ticket  by  mistake,  if  he 
did  give  him  a  round-trip  ticket  to  Benton 
instead  of  to  Hot  Springs;  that  he  had  no 
recollection  of  the  particular  transaction, 
but  that  the  cash  was  over  that  night,  and 
the  money  for  the  ticket  would  have  been 
refunded  if  appellee  had  called  and  ex- 
plained the  mistake. 

Appellee  did  not  look  at  his  ticket  when 
he  purchased  it,  but  hurried  to  the  train, 


which  -he  understood  was  about  to  leave. 
Upon  his  return  he  took  the  ticket  to  the 
uptown  office  and  explained  the  circum- 
stances to  them,  and  was  told  to  come  back 
in  an  hour,  as  they  would  have  to  see  some 
others  about  it.  He  returned,  and  they  told 
him  to  come  back  next  morning.  Upon  his 
return  the  next  morning,  he  was  sent  to  the 
Rock  Island  depot,  where  he  was  again  re- 
quired to  explain  it.  They  did  not  settle 
with  him  there,  but  sent  him  to  another  of- 
fice, where,  after  some  delay,  they  oflfered 
him  the  money  he  had  paid  out  on  the 
ticket,  which  he  refused  to  take.  They  did 
not  actually  tender  him  the  money. 

He  said  the  auditor  told  him  he  could  not 
ride  to  Hot  Springs  on  the  ticket  without 
paying  fare  from  Benton;  that  he  declined 
to  accept  $3.05  in  settlement.    The  distance 


what  is  lawful,  knowing  that  he  is  receiving 
that  amount,'  then  the  company  is  liable 
for  the  penalty  under  this  statute.  The  cir- 
cumstances relating  to  a  mistake,  as  is 
claimed  in  this  case,  would  only  go  in  miti- 
gation of  such  penalty." 

By  the  terms  of  the  New  York  statute 
on  this  subject  a  '^mistake  or  inadvertence" 
will  relieve  the  company  from  liability. 
And  the  following  instances  have  been  held 
to  be  cases  of  "mistake  or  inadvertence" 
within  the  meaning  of  such  statute: 

— ^where  one  applied  and  paid  for  a  ticket 
for  himself,  and  for  transportation  in  the 
baggage  car  for  his  dog,  and  the  agent 
handed  him  only  a  check  for  the  dog,  and 
he  was  required  by  the  conductor  to  pay 
his  fare,  which  was  tendered  back  by  the 
company  upon  discovery  of  the  mistake. 
Wysocki  v.  Erie  R.  Co.  155  App.  Div.  798, 
140  N.  Y.  Supp.  950; 

— ^where  a  corporation,  through  a  mistake 
of  law,  construed  as  applicable  to  a  street 
surface  railroad  the  section  of  the  law  per- 
mitting a  certain  charge  where  the  railroad 
overcomes  in  its  route  an  elevation  exceed- 
ing 300  feet  within  a  distance  of  2  miles. 
Goodspeed  v.  Ithaca  Street  R,  Co.  184  N. 
Y.  351,  77  N.  E.  392; 

— where  a  conductor  who  has  collected 
a  passenger's  fare  again  demands  his  fare 
under  the  impression  that  it  had  not  been 
paid,  and  obtains  it  under  a  threat  of  ejec- 
tion if  not  paid.  Robinson  v.  International 
R.  Co.  54  Misc.  163,  103  N.  Y.  Supp.  588; 

— where  a  passenger  who  has  paid  his 
fare  is  informed  at  a  certain  point  that  the 
car  does  not  go  any  further,  and  that  he 
must  get  off  and  take  the  next  car,  and  the 
conductor  of  the  car  to  which  such  passen- 
ger is  transferred  attempts  to  collect  the 
same  fare  in  ignorance  of  the  passenger's 
right  to  continue  his  ride,  Stewart  v. 
Metropolitan  Street  R.  Co.  20  Misc.  605, 
46  N.  Y.  Supp.  414; 

— ^where,  under  erroneous  belief  that  a 
passenger  had  not  boarded  the  car  at  the 
proper  point,  the  conductor  refused  to  ac- 
cept a  transfer  ticket,  and  exacted  addi- 
44  L.R.A.(N.8.) 


tional  fare,  but  before  the  passenger  left 
the  car,  discovered  his  mistake  and  tendered 
back  the  fare.  Tullis  v.  Brooklyn  Heights 
R.  Co.  71  App.  Div.  494,  75  N.  Y.  Supp. 
863; 

— where  a  conductor  to  whom  a  transfer 
ticket  was  tendered  refused  to  accept  the 
same  because  it  was  improperly  punched  as 
to  time,  and  another  fare  was  exacted,  it 
not  appearing  that  the  improper  punching 
was  done  intentionally.  McCarthy  v.  In- 
ternational R.  Co.  126  App.  Div.  182,  110 
N.  Y.  Sppp.  936; 

— ^where  the  overcharge  depended  upon 
whether  a  special  act  permitting  such 
charge  had  been  impliedly  repealed  by  the 
railroad  law,  this  fact  not  being  patent 
upon  the  face  of  the  latter  act,  and  the  com- 
pany acted  upon  the  advice  of  counsel  that 
it  had  a  right  to  make  the  charge  in  ques- 
tion. Parker  v.  Elmira,  C.  &  N.  R.  Co.  27 
App.  Div.  383,  49  N.  Y.  Supp.  1127. 

It  may  perhaps  be  well  to  state  that  in 
this  case  the  ground  of  the  decision  was 
that  there  had  been  an  excusable  mistake, 
and  the  court  decided  that  such  act  had 
been  impliedly  repealed.  On  appeal  to  the 
court  of  appeals  (165  N.  Y.  274,  59  N.  E. 
81)  this  judgment  was  affimried,  but  the 
court  based  its  decision  upon  the  fact  that 
this  statute  was  not  repealed  by  implica- 
tion by  the  railroad  law,  and  in  view  of 
having  so  decided,  it  refused  to  discuss  the 
question  as  to  whether  a  mistake  in  opin- 
ion as  to  whether  the  statute  had  been  re- 
pealed would  be  within  the  intent  of  the 
statute,  so  as  to  relieve  the  company  from 
liability. 

But  where  a  railroad  corporation  which 
was  organized  as  a  street  railroad  under 
the  general  steam  railroad  act  changes  its 
motive  power  so  as  to  run  after  the  manner 
of  an  electric  railway,  exacts  10  cents  a 
trip  over  its  line,  instead  of  the  uniform 
fare  of  5  cents  permitted  by  statute  to  be 
charged  by  street  railroads,  under  the  as- 
sumption that  such  statute  does  not  apply 
to  it,  such  charge  is  not  made  through  mis- 
take or  inadvertence,  and  so  it  will  be  liable 
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between   Little    Rock    and    Hot   Springs    is 
61  miles. 

The  court,  over  appellant's  objection,  in- 
structed the  jury  to  find  for  the  plaintiff 
any  sum  not  less  than  $50  nor  more  than 
$300,  and  that  if  the  appellant's  station 
agent  unintentionally  made  a  mistake  when 
he  gave  the  appellee  a  round-trip  ticket  from 
Little  Rock  to  Benton,  instead  of  to  Hot 
Springs,  such  mistake  could  only  go  in  mit- 
igation of  the  penalty  sued  for,  and  would 
not  excuse  the  railroad  company  from  lia- 
bility under  the  statute;  and  refused  to  give 
appellant's  instruction  No.  2,  as  follows: 
"The  jury  are  instructed  that  if  you  find 
from  the  testimony  that  the  error  of  the 
agent  of  the  defendant  in  handing  the  plain- 
tiff the  wrong  ticket,  namely,  a  round-trip 
ticket  to  Benton,  in  lieu  of  a  round-trip 
ticket  to  Hot  Springs,  as  requested  by  the 
plaintiff,  was  an  inadvertence,  and  not  in- 
tentional, the  plaintiff  would  not  be  en- 
titled to  recover  a  penalty  in  this  case,  and 
your  verdict  will  be  for  the  defendant." 
TJie  jury  returned  a  verdict  in  favor  of 
appellee,  and  from  the  judgment  the  rail- 
road company  appealed. 

Messrs.  Thomas  S.  Buzbee,  John  T. 
iilcks,  and  li.  P.  Biggs,  for  appellant: 

H  the  error  of  the  agent  in  handing  the 
^  plaintiff  the  wrong  ticket  was  an  inadver- 
tence,   and    not    intentional,    the    plaintiff 
would  not  be  entitled  to  recover  a  penalty. 

Little  Rock  &  Ft.  S.  R.  Co.  v.  Clark,  68 
Ark.  490,  26  S.  W.  604. 

Mr.  E.  Ij.  Carter,  for  appellee: 

Under  the  statute,  if  defendant  de- 
manded from  plaintiff  excessive  fare,  it  is 
liable   for  the  penalty. 


Hot  Springs  R.  Co.  v.  Deloney,  65  Ark. 
177,  67  Am.  St.  Rep.  913,  45  S.  W.  351; 
St.  Louis,  I.  M.  &  S.  R,  Co.  v.  Waldrop,  93 
Ark.  42,  323  S.  W.  778. 

KIrby,  J.,  delivered  the  opinion  of  the 
court : 

It  is  undisputed  that  the  station  agent 
of  the  defendant  did  not  demand  nor  receive 
more  for  the  round-trip  ticket  from  Little 
Rock  to  Hot  Springs  than  the  law  allows  to 
be  collected  for  such  distance,  and  also  that 
inadvertently  and  by  mistake  the  station 
agent  gave  appellee  only  a  round-trip  ticket 
to  Benton,  a  much  shorter  distance,  instead 
of  to  Hot  Springs,  and  charged  the  regular 
fare  to  the  latter  station.  Neither  is  there 
any  dispute  that  said  company  refused 
to  take  said  ticket  for  appellee's  passage 
from  Little  Rock  to  Hot  Springs,  and  no- 
tified him,  upon  its  presentation,  that  it 
would  only  be  good  to  Benton,  and  that  he 
would  have  to  pay  the  regular  fare  from 
there  on;  nor  that  appellee  then  took  his 
ticket  back  and  paid  the  regular  fare  to 
iiot  Springs,  and  thereafter  purchased  a  re- 
turn ticket  at  the  usual  rate.. 

This  court  has  already  decided  that  an 
honest  mistake  as  to  the  distance  between 
its  stations  will  noc  excuse  the  railroad  com- 
pany for  a  charge  of  more  than  the  statu- 
tory amount  for  the  actual  distance,  cor- 
rectly holding  that  the  company  is  bound 
to  know  the  distances  between  its  stations. 
Missouri  P.  R.  Co.  v.  Smith,  60  Ark.  221, 
5  Inters.  Com.  Rep.  348,  29  S.  W.  752. 

In  Little  Rock  &  Ft.  S.  R.  Co.  v.  Clark, 


[  68  Ark.  490,  25  S.  W.  504,  a  penalty  suit, 
I  the     court     said :      The     corporation,     of 


for  the  penalty  prescribed  by  §  39.  Petze 
V,  Coney  Island  &  B.  R.  Co.  127  App.  Div. 
351,  111  N.  Y.  Supp.  532. 

And,  also,  in  King  v.  Syracuse,  L.  S.  & 
N.  R.  Co.  131  N.  y.  Supp.  878,  where  the 
facts  were  that  a  small  typewritten  notice 
of  change  of  fare  between  two  points,  made 
in  compliance  with  the  order  of  the  public 
service  commission,  was  placed  in  the  con- 
ductor's room  of  defendant  company  on  a 
shelf  containing  other  notices  and  papers 
of  such  company  and  another  railroad  com- 
pany. The  notice  was  not  read  to  the  con- 
ductors, nor  were  they  told  of  the  change 
of  fare,  nor  was  any  other  notice  given 
them.  In  afiirming  a  judgment  against  de- 
fendant for  the  penalty  and  excess  fare,  un- 
der the  statute,  the  court  said:  Whether 
allowing  a  conductor  to  take  charge  of  its 
cars  and  collect  its  fares  without  adopting 
some  effectual  method  of  notifying  him  of 
a  change  in  the  tariff,  so  that,  under  the 
circumstances  disclosed  by  the  evidence,  the 
defendant  was  guilty  of  gross  negligence  in 
44  L.R.A.(N.S.) 


so  collecting  the  excessive  fare  in  this  case, 
was  a  question  of  fact,  which  waa  passed 
upon  by  the  city  court  adversely  to  the 
defendant.  There  was  sufficient  evidence  to 
sustain  such  a  finding,  and  it  cannot  be  dis- 
turbed by  this  -court  upon  appeal. 

As  to  right  to  charge  additional  fare  for 
neglecting  to  procure  ticket,  see  note  at- 
tached to  McGowen  v.  Morgan's  L.  &,  T.  R. 
&  S.  S.  Co.  6  L.R.A.  817. 

As  to  validity  of  overcharge  for  passenger 
fare  when  paid  upon  train,  see  note  at- 
tached to  Phetti  place  v.  Northern  P.  R.  Co, 
20  L.R.A.  483. 

As  to  duty  of  passenger  to  pay  fare  wrong- 
fully demanded  in  order  to  avoid  expulsion 
and'  lessen  damages,  see  notes  attached  to 
Sprenger  v.  Tacoma  Traction  Co.  43  L.R.A. 
706,  and  to  Light  v.  Detroit  &  M.  R,  Co. 
34  L.R.A.(N.S.)    282. 

As  to  motive  of  plaintiff  as  affecting  right 
to  recover  statutory  penalty  from  carrier, 
see  note  attached  to  Soutnem  P.  Co.  ▼. 
Robinson,  12  L.R.A.(N.S.)  497.      J.  H.  B. 


1913. 


CHICAGO,  R.  I.  &.  P.  R.  CO.  v.  McDERMOTT. 


285 


course,  must  be  held  to  know  the  distances 
over  its  line  between  different  points;  and 
whenever  an  excessive  amount  is  received 
it  is  prima  facie  liable.  The  presumption 
of  intention  which  follows  the  mere  act  of 
taking  or  receiving  may  be  overcome  by 
proof  to  the  contrary."  It  then  suggested 
a  reformation  of  the  instruction  refused, 
which  it  held  should  have  been  given,  saying: 
"It  would  be  in  better  form  to  make  the 
latter  clause  read,  'An  honest  mistake  by  a 
conductor  in  making  change,  without  the 
intention  of  taking  an  amount  greater  than 
was  lawful,  will  not  make  defendant  liable.' 
.  .  .  If  the  conductor  intends  to  receive 
the  excess,  the  company  is  liable,  whether 
the  passenger  calls  his  attention  to  it  or 
not." 

In  8t.  Louis,  I.  M.  k  S.  R.  Co.  v.  Waldrop, 
93  Ark.  42,  123  S.  W.  778,  the  court  said: 
"If  the  company  or  its  agent  demands  and 
receives  for  the  fare  'an  amount  that  is  in 
excess  of  what  is  lawful,  knowing  that  he 
18  receiving  that  amount,'  then  the  com- 
pany is  liable." 

In  this  case  the  station  agent  intended 
to  and  actually  did  receive  no  more  than 
the  amount  of  the  legal  fare  for  the  ticket 
that  was  demanded;  and  the  auditor,  upon 
presentation  of  the  ticket  for  passage  to 
Hot  Springs,  reading  only  to  Benton,  de- 
clined to  receive  same  for  more  than  passage 
to  Benton,  the  station  designated  in  the 
ticket,  and  demanded  no  more  fare  for  the 
trip  to  Hot  Springs  than  the  law  allowed, 
after  appellee  asked  that  his  ticket  be  re- 
turned to  him,  and  refused  to  permit  it  to 
de  taken  up  for  passage  to  Benton.  In 
neither  case  was  more  money  received  by 
the  railroad  company's  agents  than  the 
fare  allowed  by  law  to  be  collected;  and  it 
is  undisputed  that  there  was  no  intention 
to  charge,  demand,  or  receive  more  than  said 
legal  fate. 

An  unintentional  mistake  was  made  by 
the  railroad  company's  agent  in  handing 
the  appellee  a  round-trip  ticket  to  Benton 
instead  of  to  Hot  Springs,  for  which  he 
paid.  The  case  falls  within  the  doctrine  of 
the  Clark  Case,  supra,  and,  the  mistake  be- 
ing honest,  and  without  any  intention  to 
charge  more  than  the  legal  rate,  the  statute 
does  not  apply^  and  the  appellant  is  not  lia- 
ble for  a  penalty  thereunder,  according  to 
the  facts  in  the  case.  It  is  liable,  of  course, 
for  the  damage  resulting  to  appellee  for  its 
mistake  and  failure  to  furnish  him  the 
right  ticket,  which  would  include  the 
amount  paid  out  on  account  thereof. 

The  judgment  is  reversed  and  the  cause 
dismissed. 
44  L,R.A.{N.S.) 
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A.  B.  PRIDDY  et  al.,  Appts., 

V, 

W.  M.  SMITH  et  al. 

(—  Ark.  — ,  162  S.  W.  1028.) 

Vendor  and  purchaser  —  foreclosure  of 
lien  —  redemption. 

1.  A  decree  enforcing  a  vendor's  lien  is 
not  within  the  operation  of  a  statute  per- 
mitting redemption  under  orders  or  decrees 
of  the  chancery  court  in  the  foreclosure  of 
mortgages  or  deeds  of  trust. 

On  Rehearing. 

Same  ^  recital  in  deed  ^  effect. 

2.  A  recital  in  a  deed  of  real  property  of 
a  vendor's  lien,  which,  under  the  statute, 
makes  the  lien  assignable,  does  not  make  it  ' 
a  mortgage. 

(December  23,  1912.) 

Note,  —  Right  to  redeem  front  sale  en- 
forcing  vendor's  lien. 

The  weight  of  authority  is  to  the  effect 
that  the  purchaser  of  land  may  redeem 
from  a  sale  made  in  enforcement  of  a  vend- 
or's lien,  and  the  same  is  true  as  regards 
subvendees  and  junior  lien  holders  who  are 
not  made  parties  to  the  foreclosure  pro- 
ceedings. In  many  instances  the  question 
is  regulated  by  statutes,  the  majority  of 
which  permit   redemption. 

Rights  of  original  purchaser. 

In  jurisdictions  where  a  vendor's  lien  ex- 
pressly reserved  in  the  deed  of  conveyance 
is  equivalent  to  a  purchase  money  mort- 
gage, it  is  held  that  the  purchaser  has  a 
right  to  redeem  from  a  foreclosure.  The 
following  cases  apply  this  rule:  King  v. 
Young  Men's  Asso.  1  Woods,  386,  Fed.  Cas. 
No.  7,811,  holding  that  such  is  the  rule  in 
Texas;  Carpenter  v.  Mitchell,  64  111.  126, 
wherein  the  case  is  said  to  be  different  from 
those  in  which  the  lien  is  not  expressly  re- 
served; Peters  v.  Clements,  46  Tex.  114; 
Stone  Land  &  Cattle  Co.  v.  Boon,  73  Tex. 
548,  11  S.  W.  644.  And  see  Tom's  Creek 
Coal  Co.  v.  Skeene,  28  Ky.  L.  Rep.  962,  90 
S.  W.  993. 

And  the  same  rule  has  been  applied  as 
regards  a  lien  for  unpaid  purchase  money, 
obtained  by  a  vendor  by  expressly  reserv- 
ing title  and  giving  a  bond  or  covenant  for 
title  on  payment  of  the  purchase  money, 
it  being  said  that  such  a  vendor's  lien  has 
none  of  the  odious  characteristics  of  an 
equitable  lien  of  a  vendor  who  has  con- 
veyed his  legal  title  and  acknowledged  re- 
ceipt of  the  purchase  monev.  Moore  v.  An- 
ders, 14  Ark.  628,  60  Am. 'Dec.  551;  Higgs 
v.  Smith,  100  Ark.  543,  140  S.  W.  990.  So, 
in  Missouri  it  has  been  held  that  where  a 
vendor,  under  a  judgment  rendered  in  his 


286 


ARKANSAS  SUPREME  COURT. 


Dec., 


APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Yell  County 
in  plaintiffs'  favor  in  a  proceeding  for  the 
redemption  of  land  from  sale  under  a  decree 
of  foreclosure.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Priddy  &  Chambers  in  propria 
persona, 

Mr.  Samuel  Frauenthal,  for  appellees: 

The  lien  was  an  equitable  mortgage,  and 
appellees  have  a  right  to  redeem  therefrom 
by  complying  with  the  statute  in  the  time 
and  manner  prescribed  for  making  such  re- 
demption. 

1  Jones,  Mortg.  §§  228,  229;  3  Pom.  Eq. 
Jur.  §  1257;  Bell  v.  Pelt,  51  Ark.  433,  4 
L.R.A.  247,  14  Am.  St.  Rep.  57,  11  S.  W. 
684;  Ober  v.  Gallagher,  93  U.  fi.  199,  23 
L.  ed.  829;  Talieferro  v.  Harnett,  37  Ark. 
511;  Martin  v.  Schichtl,  60  Ark.  .595,  31 
S.  W.  458;  Ward  v.  Stark,  91  Ark.  268,  121 
S.  W.  382;  Cox  V.  Smith,  93  Ark.  371,  137 
Am.  St.  Rep.  89,  125  S.  W.  437;  Arkansas 
Cypress  Shingle  Co.  v.  Meto  Valley  R.  Co. 
97  Ark.  534,  134  S.  W.  1195;  Wood  v.  Hol- 


land, 53  Ark.  69,  13  S.  W.  739;  Brasch  v. 
Mumey,  99  Ark.  324,  138  S.  W.  458,  Ann. 
Gas.  1913B,  38;  Dubois  v.  Hepburn,  10 
Pet.  1,  9  L.  ed.  325;  27  Cyc.  1800. 

McCuUoch,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  question  involved  in  this  case  is 
whether  or  not  the  statute  which  confers  the 
right  of  redemption  "under  an  order  or  de- 
cree of  the  chancery  court,  ...  in 
the  foreclosure  of  mortgages  and  deeds  of 
trust"  (Kirby's  Dig.  §  5420),  applies  to 
sales  of  property  under  decrees  enforcing 
vendor's  equitable  lien. 

A  vendor's  lien  is  the  creation  of  equity, 
and  does  not  exist  at  law.  Harris  v.  Hanie, 
37  Ark.  348;  Waddell  v.  Carlock,  41  Ark. 
523 ;  Stephens  v.  Shannon,  43  Ark.  464.  It 
is  enforced  by  a  court  of  equity  as  a  trust, 
or  as  an  equitable  mortgage.  Does  the  stat> 
ute  apply  to  sales  ordered  for  the  enforce- 
ment of  such  rights?  We  hold  that  it  does 
not,  as  it  applies  only  to  mortgages  or  deeds 
of  trust  legally  speaking,  and  not  such  liens 


favor  for  the  purchase  money  of  land  for 
which  a  title  bond  had  been  given,  levies 
upon  the  interest  of  the  vendee  and  pur- 
chases it  at  the  execution  sale,  the  vendee 
may  redeem  and  have  a  conveyance  upon 
the  payment  of  the  purchase  money.  Pix- 
lee  V.  Osbom,  48  Mo.  313,  Lumley  v.  Rob- 
inson, 26  Mo.  364.  And  see  Delassus  v. 
Poston,  19  Mo.  426. 

And  in  Virginia  it  has  been  held  that  a 
decree  to  enforce  a  vendor's  lien  should 
name   a   day  to   defendant  to   redeem    the 

firoperty  by  paying  up  the  amount  of  the 
ien.  Kyles  v.  Tait,  6  Gratt.  44;  Gross  v. 
Pearcy,  2  Patton  &  H.  (Va.)  483.  So,  in 
Dickson  v.  Loehr.  126  Wis.  641,  4  L.R.A. 
(N.S.)  986,  106  N.  W.  793,  it  was  held  in 
an  action  for  strict  foreclosure  of  a  land 
contract,  that  a  reasonable  time  should  be 
allowed  in  which  to  redeem  and  that,  the 
amount  being  large,  ten  days  was  not  a 
reasonable  time. 

And  in  Merrill  ▼.  Elam,  4  Baxt.  235,  it 
was  held  error  to  decree  a  sale  of  land  in 
enforcement  of  a  vendor's  lien  free  from  the 
equity  of  redemption,  where  such  a  sale 
was  not  asked  for  in  the  bill. 

And  see  Beard  v.  Goodman,  117  Ky.  474, 
78  S.  W.  191,  wherein  the  language  of  the 
court  indicates  that  in  at  least  some  cases 
the  purchaser  may  redeem  after  foreclosure 
of  a  vendor's  lien. 

But  see  Douglass  v.  Blount,  95  Tex.  369, 
58  L.R.A.  699,  67  S.  W.  484,  wherein  it  was 
held  that  a  vendor  of  real  estate  who  re- 
tains the  legal  title  to  secure  purchase 
money  notes,  one  of  which  he  assigns  with- 
out giving  it  priority  over  those  retained, 
has  no  right  to  redemption  from  the  fore- 
closure of  its  lien,  even  though  he  was  not 
made  a  party  thereto.  And  in  Oliver  v. 
Bordner,  —  Tex.  Civ.  App.  — ,  145  S.  W. 
44  L.RJl.(N.S,) 


656,  it  was  held  that  where  a  grantee 
failed,  in  a  suit  to  enforce  a  vendor's  lien, 
to  pay  the  amount  due,  the  judgment  of 
foreclosure  and  sale  thereunder  devested  his 
title  so  that  he  had  no  right  thereafter  to 
redeem.  But  see  Dreyer  v.  Southard,  — 
Tex.  Civ.  App.  — ,  148  S.  W.  1103,  wherein 
the  amount  due  had  been  tendered  and  re- 
fused, and  the  vendee  was  allowed  to  re- 
deem. 

And  see  Cronan  v.  Frizell,  42  lU.  319, 
wherein  it  was  remarked  that  no  redemp- 
tion from  a  sale  in  enforcement  of  a  ven- 
dor's lien  is  allowed  by  law. 

Rights  of  subpurchasers,  etc 

As  before  stated,  it  is  the  general  rule 
that  subvendees  who  are  not  made  parties 
to  a  suit  to  foreclose  the  original  vendor's 
lien  may  claim  the  right  to  redeem  from 
the  sale  thereunder.  Dickinson  v.  Duck- 
worth, 74  Ark.  138,  85  S.  W.  82,  4  Ann. 
Cas.  848;  Dukes  v.  Turner,  44  Iowa,  575; 
Tressel  v.  Longworth,  7  Ohio  Dec.  Reprint, 
685,  4  Ohio  L.  J.  961;  Robinson  v.  Kamp- 
mann,  5  Tex.  Civ.  App.  605,  24  S.  W.  529; 
Gamble  v.  Martin,  —  Tex.  Civ.  App.  — , 
151  S.  W.  327;  Foster  v.  Powers,  64  Tex. 
247  (it  was  said  in  this  case,  however,  that 
the  right,  strictly  speaking,  was  not  an 
equity  of  redemption,  but  rather  the  right 
to  tender  the  unpaid  purchase  price  and  ob- 
tain title)  ;  Willis  v.  Smith,  72  Tex.  665, 
10  S.  W.  683;  Pierce  v.  Moreman,  84  Tex. 
596,  20  S.  W.  821,  wherein  it  was  said  that 
it  was  sufficient  to  tender  the  sum  bid  by 
the  purchaser  at  the  foreclosure  sale.  And 
in  Masterson  v.  Burnett,  —  Tex.  Civ.  App. 
— ,  37  S.  W.  987,  where  vendor's  liens  were 
foreclosed  upon  two  of  six  purchase  money 
notes,   it  was  held  that  a  subvendee  who 
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as  are  treated  by  courts  of  equity  as  equit- 
able mortgages  and  enforced  as  such.  A 
consideration  of  the  language  of  the  statute 
and  its  relation  to  prior  statutes^  as  inter- 
preted by  this  court,  leads  irrestistibly  to 
that  conclusion.  The  act  of  1879,  as  amended 
by  the  act  of  1883  (Kirby's  Dig.  §  5416), 
provides  that  at  all  sales  of  real  property 
"under  mortgages  and  deeds  of  trust  in  this 
state,"  the  property  sold  thereunder  may  be 
redeemed  by  the  mortgagor  at  any  time 
within  one  year  from  the  sale  thereof.  Not- 
withstanding the  fact  that  the  act  broadly 
declares  that,  at  all  sales  of  real  property 
under  mortgages  and  deeds  of  trust,  the 
right  of  redemption  existed,  this  court  held 
that  the  act  did  not  apply  to  sales  under 
decrees  of  court  to  foreclose  mortgages. 
Martin  v.  Ward,  60  Ark.  510,  30  S.  W.  1041 ; 
Southwestern  A.  &  I.  T.  R.  Co.  v.  Hays,  63 
Ark.  355,  38  S.  W.  665.  Judge  Riddick, 
speaking  for  the  court,  on  this  point  said: 
**Now,  a  sale  under  a  decree  of  court  is 
not  a  sale  under  a  mortgage  or  deed  of 
trust.    Although  the  decree  may  have  been 


rendered  in  an  action  to  foreclose  a  mort- 
gage or  deed  of  trust  containing  a  power  of 
sale,  still  a  sale  under  such  a  decree  is  not 
controlled  by,  or  dependent  for  its  validity 
upon,  such  power  of  sale,  but  upon  the  de- 
cree of  the  court."  Martin  v.  Ward,  supra. 
The  legislature  then  enacted  the  statute 
now  under  consideration,  extending  the 
right  of  redemption  to  sales  under  decrees 
of  chancery  courts  in  the  foreclosure  of 
mortgages  and  deeds  of  trust.  It  is  mani- 
fest that  the  legislature  merely  meant  to 
extend  the  right  of  redemption  to  decrees 
for  foreclosures  of  mortgages,  and  not  to 
all  decrees  enforcing  liens  or  other  equit- 
able mortgages. 

It  is  not  accurate  to  say  that  a  vendor's 
lien  is  an  equitable  mortgage,  for  such  a 
lien  is  merely  treated  in  equity  as  a  mort- 
gage and  enforced  as  such.  The  manifest 
design  of  the  legislature  in  both  of  the  stat- 
utes was  to  preserve  the  right  of  redemp- 
tion under  a  legal  mortgage,  whether  the 
foreclosure  be  made  by  a  sale  under  the 
power  contained   in  the   instrument  or  by 


was  not  a  party  to  the  foreclosure  suit 
could  redeem  upon  paying  the  full  price, 
but  could  not  redeem  upon  paying  the 
amount  bid  at  the  foreclosure  sale,  or  the 
amount  of  the  judgment  in  such  suit.  And 
in  Martin  v.  Moore,  —  Tex.  Civ.  App.  — , 
39  S.  W.  605,  upon  similar  facts  it  was 
held  that  redemption  could  be  had  by  pay- 
ing the  whole  sum  due  on  the  land  and  the 
taxes  with  interest,  but  not,  upon  paying 
merely  the  amount  of  the  bid.  But  in  con- 
nection with  Masterson  v.  Burnett  and  Mar- 
tin V.  Moore,  supra,  see  Pierce  v.  Moreman, 
supra. 

So  it  has  been  held  that  where  the  pur- 
chaser has  sold  the  property  to  a  third 
person,  and  the  original  vendor  has  notice 
thereof,  such  third  person  has  an  equity 
of  redemption  where  the  original  vendor 
forecloses  his  lien  without  making  him  a 
party  to  the  proceedings.  King  v.  Young 
Men's  Asso.  1  Woods,  386,  Fed.  Cas.  No. 
7811.  But  that  where  the  lien  of  a  junior 
encumbrancer  is  not  of  record,  and  such 
junior  encumbrancer  was  not  made  a  party 
to  the  suit,  he  must  show  possession  or 
other  facts  sufficient  to  put  the  holder  of 
the  vendor's  lien  on  notice  of  his  rights  in 
order  to  retain  his  right  to  redeem,  see 
Gamble  v.  Martin,  —  Tex.  Civ.  App.  — , 
151  S.  W.  327;  and  Rogers  v.  Houston,  94 
Tex.  403,  60  S.  W.  869,  holding  that  the 
assignee  of  a  junior  lien  by  a  transfer  not 
of  record  is  not  entitled  to  redeem  from  a 
sale  foreclosing  a  senior  vendor's  lien,  ex- 
cept upon  proof  that  the  latter  had  notice 
or  knowledge  of  the  transfer,  even  though 
the  assignee  was  not  a  party  to  the  fore- 
closure proceedings. 

And  in  Spencer  v.  Jones,  92  Tex.  516,  71 
Am.  St.  Rep.  870,  50  S.  W.  118,  reversing 
47  8.  W.  29,  665,  where  a  vendor's  lien  was 
44  LJR^.(KS.) 


foreclosed  without  making  the  holder  of  a 
subsequent  vendor's  lien  a  party,  it  was 
held  that  the  latter  may  redeem  by  paying 
off  the  first  lien. 

And  in  Haskell  v.  State,  31  Ark.  91,  it 
was  held  that  a  purchaser  from  a  vendee, 
who  was  not  made  a  party  or  served  with 
notice  of  proceedings  to  foreclose  the  lien 
against  the  original  vendee,  should  be  al- 
lowed to  redeem,  he  having  filed  his  bill  af- 
ter the  decree  and  sale,  but  before  the  con- 
firmation thereof. 

And  it  has  been  held  that  the  heirs  of  a 
subvendee,  who  are  given  no  notice  of  a 
suit  to  foreclose  a  vendor's  lien,  are  not 
concluded  thereby,  but  may  redeem  by  pay- 
ing the  purchaser  at  the  foreclosure  sale. 
Thompson  v.  Robinson,  93  Tex.  165,  77  Am. 
St.  Rep.  843,  54  S.  W.  243,  reversing  on 
other  grounds  —  Tex.  Civ.  App.  — ,  52  S. 
W.  117. 

And  in  Cavin  v.  Wichita  Valley  Townsite 
Co.  36  Tex.  Civ.  App.  336,  82  S.  W.  342,  it 
was  held  error  in  an  action  to  enforce  a 
vendor's  lien  on  land  in  which  the  vendee'd 
wife  was  entitled  to  a  community  interest, 
to  award  the  possession  absolutely  as 
against  the  wife,  the  ground  bemg  that 
she  wan  entitled  to  redeem. 

But  it  has  been  held  that  an  attachment 
creditor  of  the  purchaser  cannot  redeem 
from  a  foreclosure  sale  under  a  vendor's 
lien  on  the  same  land  as  that  attached,  al- 
though he  was  not  made  a  party  to  the 
foreclosure  suit,  since  his  remedy  at  law  by 
sale  under  his  judgment  is  adequate.  Mc- 
Donald V.  Miller,  90  Tex.  309,  39  S.  W.  89. 

And    in    Season    v.    Porterfield,    3    Head, 

363,   the  court  conceded   that  an   equitable 

interest  is  as  much   subject  to  redemption 

as  a  legal  interest,  but  held  that  one  who 

'purchased  at  a  sale  to  enforce  a  vendor's 
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decree  of  the  chancery -court.  The  decision 
already  referred  to  shows  that  the  holding 
of  the  court  had  been  to  give  a  restricted 
meaning  to  the  statute,  and  not  to  enlarge 
it  beyond  its  legal  signification.  Another 
statute  declares  that  "every  mortgage, 
whether  for  real  or  personal  property,  shall 
be  a  lien  on  the  mortgaged  property  from 
the  time  the  same  is  filed  in  the  recorder's 
office  for  record,  and  not  before."  Kirby's 
Dig.  §  5396.  But  it  has  been  held  that  the 
registration  laws  concerning  mortgages  have 
no  application  to  equitable  mortgages.  Mar- 
tin V.  Schichtl,  60  Ark.  695,  31  S.  W.  458. 
The  learned  chancellor  erred,  therefore,  in 
holding  that  appellees  had  the  right  to  re- 
deem the  land  in  controversy  from  a  sale 
under  the  former  decree.  The  sale  had  been 
duly  confirmed  by  the  court,  and  deed  exe- 
cuted pursuant  thereto,  before  redemption 
was  sought.  Therefore  no  question  arises 
as  to  the  power  of  the  court  to  refuse  con- 
firmation, or  to  set  aside  the  sale  on  other 
grounds. 

The  decree  allowing  the  redemption  is 
therefore  reversed  and  the  cause  remanded, 
with  directions  to  enter  a  decree  denying 
the  right  of  redemption. 

A  petition  for  rehearing  having  been  filed, 
McOulIoch,  Ch.  J.,  on  January  20,  1913 
handed  down  the  following  additional  opin- 
ion: 

It  is  conceded  by  learned  counsel  for  ap- 
pellee that  a  suit  to  enforce  a  vendor's  lien 
is  not  within  the  statute  allowing  redemp- 


tion after  sale.  But  they  say  that  we  ignored 
their  contention  that  the  instrument  which 
formed  the  basis  of  the  foreclosure  was  not 
merely  a  vendor's  lien,  but  was  an  equit- 
able mortgage. 

The  deed  contained  a  recital  of  the  vend- 
or's lien,  so  as  to  make  the  lien  assignable 
under  the  statute.  Kirby's  Dig.  §  510, 
That  recital  did  not  change  the  nature  of 
the  lien,  nor  did  it  add  anything  save  what 
the  statute  prescribes. 

However,  the  reason  we  made  no  mention 
of  this  in  the  original  opinion  was  that 
we  intended  to  base  our  decision  on  the 
broader  ground  that  an  equitable  mortgage 
is  not  within  the  terms  of  the  statute  allow- 
ing redemption  after  sale.  We  do  not 
mean  to  hold  that  a  mortgage  must  contain 
a  power  of  sale  in  order  to  fall  within  the 
statute.  But  what  we  do  hold  is  that  the 
instrument  foreclosed  must  be  one  which  is, 
or  was  intended  by  the  parties  to  be,  of 
the  character  that  falls  within  the  defini- 
tion of  the  word  "mortgage"  in  its  legal 
sense.  27  Cyc.  pp.  957,  968;  Flagg  v.  Wal- 
ker, 113  U.  S.  659,  28  L.  ed.  1072,  6  Sup. 
Ct.  Rep.  697;  Datesman's  Appeal,  127  Pa. 
348,  17  Atl.  1086,  1100.  Instruments  of 
that  class  are  the  only  ones  to  which  the 
original  act,  conferring  the  right  of  re- 
demption after  sale,  applied;  and,  as  we 
stated  in  the  opinion,  the  legislature  only 
intended  to  extend  the  right  of  redemption 
to  the  same  class  of  instruments  when 
foreclosed  by  decree  in  chancery. 


lien  was  not  entitled  to  redeem  from  a  sale 
made  to  enforce  payment  of  his  purchase 
money,  it  being  said  that  in  such  case  his 
equity  was  cut  off  by  failure  to  pay  the 
consideration  therefor. 

Under  statute. 

In  some  jurisdictions  the  right  to  re- 
deem from  a  sale  in  enforcement  of  a  ven- 
dor's lien  seems  to  have  been  extended  to 
vendees  and  subvendees  by  express  statu- 
tory provision.  Such  is  the  case  in  Ala- 
bama (see  Wallace  v.  Markstein,  147  Ala. 
262,  40  So.  201;  Henderson  v.  Hamrick,  — 
Ala.  — ,  39  So.  918;  and  Henderson  v.  Ham- 
brick,  129  Ala.  696,  29  So.  923);  Illinois 
(see  Murphy  v.  Stith,  6  111.  App.  562); 
Indiana  (see  Adams  v.  Glidden,  111  Ind. 
528,  13  N.  E.  46;  and  Borror  v.  Carrier,  34 
r.nd.  App.  353,  73  N.  E.  123);  Iowa  (see 
Blake  v.  Black,  55  Iowa,  252,  3  N.  W.  051, 
7  N.  W.  578;  and  Dukes  v.  Turner,  44 
Iowa,  575.  holding  that,  under  the  Iowa 
Code,  §§  3329,  3330,  the  rights  of  holders 
of  a  title  bond  are  the  same  on  foreclosure 
of  a  vendor's  lien  as  the  rights  of  mort- 
gagees under  foreclosure) ;  and  Kansas  (see 
44  L.R.A.(N.S.) 


Neef  V.  Harrell,  82  Kan.  554,  109  Pac. 
188).  But  a  statute  extending  the  right 
to  redeem  from  foreclosure  of  a  vendor's 
lien  to  the  vendee  of  the  debtor  does  not 
include  a  purchaser  from  the  debtor  after 
foreclosure,  but  is  limited  to  persons  to 
whom  the  debtor  may  have  sold  before  the 
foreclosure.  W^allace  v.  Markstein,  147 
Ala.  262,  40  So.  201.  And  the  provisions 
of  such  statutes  must  be  strictly  complied 
with  by  the  one  seeking  to  redeem,  and 
such  compliance  must  be  averred  in  his 
complaint.  Henderson  v.  Hambrick,  129 
Ala.  596,  29  So.  923. 

And  in  Tennessee  it  has  been  held  that 
act  1832,  chap.  36,  §  1,  which  extended  the 
right  of  redemption  to  every  sale  of  real 
estate  under  any  decree,  judgment,  or  order 
of  any  court  of  chancery  in  the  state,  no 
matter  whether  the  estate  sold  be  of  a  legal 
or  equitable  nature,  applied  to  sales  in  en- 
forcement of  vendors'  liens.  Freeland  v. 
Harris,  3  Snecd,  264. 

But  see  Priddy  v.  Smith,  wherein  the 
statute  imder  consideration  was  held  not 
to  extend  the  right  of  rodemption  to  sales 
in  enforcement  of  vendors*  liens. 

G.  J.  C* 
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PLANTERS'     FIRE     INSURANCE    COM- 

PAl^Y,  Appt., 

V. 

J.  J.  FORD. 

(—Ark. —,153  S.  W.  810.) 

Note  —  execution  on  Sunday  —  ratifica- 
tion. 

Retention  of  a  fire  insurance  policy,  the 
notes  executed  for  the  premium  of  which  are 
void  because  executed  on  Sunday,  consti- 
t-utes  a  ratification,  which  will  preclude  tak- 
ing advantage  of  the  illegality. 

(February  10,  1913.) 


APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Yell  County  in 
defendant's  favor  in  an  action  on  certain 
promissory  notes.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  F.  Sandlin,  for  appellant: 

Retention  of  the  policy  by  the  defendant 
constitutes  a  ratification  of  the  notes. 

McKinney  v.  Demby,  44  Ark.  74;  Blass  v. 
Anderson,  57  Ark.  483,  22  S.  W.  94;  floyt 
V.  Western  U.  Teleg.  Co.  85  Ark.  473,  108  S. 
W.  1056;  Bishop,  Contr.  §  487. 

Messrs.  George  E.  Floyd  and  John  T. 
Castle,  for  appellee: 

Defendant's  retention  of  the  policy  while 
he  was  trying  to  get  the  insurance  company 


Note.  —  'Retention  of  consideration  as 
defeating  defense  that  contract  xoas 
made  on  Sunday, 

The  subject  of  this  note  presupposes  that 
contracts  made  on  Sunday  are  void,  and 
that  to  plead  that  fact  makes  a  good  de- 
fense to  an  action  based  upon  such  a  con- 
tract- 
Two  theories  have  been  advanced  as  to 
how  an  anewer  that  the  contract  was  made 
on  Sunday  may  be  defeated  by  the  defend- 
ant's retaining  the  consideration  support- 
ing the  contract,  i.  e.,  that  a  return  of  the 
consideration  or  an  offer  to  return  it  is  a 
condition  precedent  to  such  defense,  and 
that  retaining  the  consideration  constitutes 
a  ratification  of  the  contract.  Neither 
theory  is  supported  by  the  courts  of  more 
than  one  state,  except  where  the  theory 
has  been  adopted  by  statute,  and  both  are 
opposed  by  the  overwhelming  weight  of 
English    and    American   authorities. 

As  a  condition  precedent. 

The  theory  that  the  return  or  an  offer  to 
return  the  consideration  is  a  condition  pre- 
cedent to  a  successful  defense  on  the  ground 
that  the  contract  was  made  on  Sunday  is 
the  basic  principle  upon  which  the  case  of 
Hale  v.  Harris,  28  Kv.  L.  Rep.  1172,  5 
L.R.A.(N.S.)  295,  91  S.  W.  660,  was  de- 
cided. The  only  citation  in  that  case  is 
another  Kentucky  case,  Greene  v.  South- 
worth,  2  Ky.  L.  Rep.  233.  Support  for 
that  theory  up  to  the  present  is  limited  to 
those  two  cases.  In  the  L.R.A.  note  to 
Hale  V.  Harris,  it  is  shown  that  all  other 
authorities  up  to  that  time  are  directly  op- 
posed to  the  theory.  That  condition  re- 
mains unchanged  by  cases  reported  later. 
No  later  reported  cases  support  the  theory, 
and,  while  there  have  been  a  great  many 
later  cases  decided  upon  principles  that 
are  inconsistent  with  the  theory,  none  of 
them  have  passed  directly  upon  the  point. 
Maine  and  Connecticut  have  enacted  atat- 
utes  upon  the  subject.  See  note  in  5  L.R.A. 
(N.S.)    295. 

As  a  ratification. 

The  broader  question  as  to  whether  or 
not  a  contract  void  because  made  on  Sun- 
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day  can  be  ratified  is  not  within  the  scope 
of  this  note.  The  courts  are  divided  upon 
this  general  question.  See  37  Cyc.  565.  Of 
course,  those  holding  that  such  a  contract 
cannot  be  ratified  do  not  deny  to  the  par- 
ties the  right  to  make  a  wholly  new  con- 
tract later  concerning  the  same  subject 
and  embodying  the  same  terms  as  the  form- 
er void  one,  but  that  does  not  bind  the  par- 
ties ah  initio  J  but  only  from  the  date  of 
the  later  contract.  Of  course,  all  cases 
holding  that  a  Sunday  contract  cannot  be 
ratified  are  opposed  to  the  holding  in 
Planters'  F.  Ins.  Co.  v.  Ford,  but  only 
thofw*  involving  the  retention  of  the  con- 
sideration are  in  point  in  this  note. 

Decisions  holding  that  retention  of  the 
consideration  does  not  amount  to  a  ratifi- 
cation of  a  contract  void  because  made  on 
Sunday,  based  upon  the  principle  that  such 
contract  is  absolutely  void  and  cannot  be 
ratified,  of  course,  are  not  authority  for  a 
similar  holding  in  jurisdictions  where  it  is 
held  that  such  contracts  may  be  ratified  so 
as  to  be  valid  ab  initio.  The  following 
cases  are  of  this  class:  Day  v.  McAllister, 
15  Gray,  433;  Ladd  v.  Rogers,  11  Allen, 
209;  Bradley  v.  Rea,  103  Mass.  188,  4  Am. 
Rep.  524;  Stevens  v.  Wood,  127  Mass.  123; 
Allen  V.  Deming,  14  N.  H.  133,  40  Am.  Dec. 
179;  Reeves  v.  Butcher,  31  N.  J.  L.  224; 
Troewert  v.  Decker!  51  Wis.  46,  37  Am. 
Rep.  808,  8  N.  W.  26;  Vinz  v.  Beatty,  61 
Wis.  645,  21  N.  W.  787;  Finn  v.  Donahue, 
35  Conn.  236. 

The  English  cases  must  be  classed  with 
those  holding  that  a  contract  void  because 
made  on  Sunday  cannot  be  ratified  so  as  to 
give  validity  to  the  original  contract.  In 
Williams  v.  Paul,  4  Moore  &  P.  532,  6  Bing. 
653,  8  L.  J.  C.  P.  280,  31  Revised  Rep.  512, 
where  a  heifer  was  sold  on  Sunday,  and  the 
purchaser  retained  her  and  made  a  pos- 
itive promise  later  to  pay  for  her,  it  was 
held  that  tlto  promise,  coupled  with  the  re- 
tention of  the  consideration,  enabled  the 
vendor  to  maintain  an  action  on  a  quantum 
n^rruit.  This  theory  is  baaed  upon  the 
ground  tliat  a  wholly  new  contract  was 
made  without  fixing  the  price,  so  that  the 
value  must  be  proved  independent  of  the 
price  named  in  the  original  contract. 

Williams   v.   Paul,    supra,   has    been   fre- 
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to  return  his  notes  was  not  a  ratification 
of  the  Sunday  contract. 

Adams  v.  Eidam,  42  Minn.  63,  43  N.  W. 
COO;   Heller  v.  Crawford,  37  Ind.  270. 

Hart,   J.,   delivered   the  opinion   of   the 
'court: 

This  suit  was  commenced  by  appellant 
against  appellee  before  a  justice  of  the 
peace  to  recover  upon  four  promissory 
notes.  Three  of  the  notes  were  for  $10  each 
and  the  remaining  one  for  $3.60.  They  were 
all  dated  June  12,  1909,  and  bear  interest 
at  the  rate  of  10  per  cent  per  annum  from 
date  until  paid.  They  were  signed  by  ap- 
pellee and  payable  to  the  order  of  appellant. 
Judgment  was  rendered  by  default  in  favor 


of  appellant  in  the  justice  court.  Upon 
appeal  to  the  circuit  court,  there  was  a  ver- 
dict and  judgment  for  appellee,  and  the 
case  is  here  on  appeal.  The  notes  were  in- 
troduced in  evidence,  and  they  were  given 
in  payment  of  a  premium  on  a  lire  insurance 
policy  issued  by  appellant  on  appellee's 
house.  Appellee  admitted  the  execution  of 
the  notes,  but  says  they  were  executed  on 
Sunday  and  dated  as  if  executed  on  Satur- 
day. He  says  that  an  agent  of  appellant 
came  to  his  house  on  Sunday,  and  solicited 
his  application  for  a  policy  of  fire  insurance 
on  his  house;  that  he  finally  signed  the  ap- 
plication for  insurance,  and  executed  the 
notes  on  the  same  date;  that  the  notes  were 
dated  as  ii  they  were  made  on  the  preceding 
Saturday ;  tuat  he  was  drunk  at  the  time  he 


quently  cited  as  supporting  the  theory  that 
a  Sundav  contract  could  be  ratified,  be- 
cause  of  the  statement  made  by  Gaselee,  one 
of  the  judges,  that  "the  subsequent  prom- 
ise was  sufficient  on  the  quantum  mcruity 
or  as  a  ratification  of  the  agreement  of  Sat- 
urday." But  the  case  was  decided  wholly 
upon  the  quantum  meruit  theory,  and  the 
language  quoted  would  not  bear  the  con- 
struction claimed  for  it.  It  should  be  ob- 
served that  the  terms  of  agreement  were 
fixed  on  Saturday,  subject  only  to  approval 
of  the  stock  on  Sunday,  so  that  a  "ratifica- 
tion of  the  agreement  of  Saturday"  would 
completely  eliminate  the  Sunday  contract. 
However,  if  it  should  be  conceded  that  the 
decision  gives  support  to  the  theory  of  rat- 
ification, that  supposition  only  makes  the 
case  stronger  against  the  theory  that  the 
mere  retention  of  the  consideration  amounts 
to  a  ratification,  for  it  was  the  "subsequent 
promise,"  and  not  the  retention  of  the  con- 
sideration, that  was  said  to  be  sufficient. 
The  whole  import  of  the  case  indicates  that 
the  retention  of  the  consideration  alone 
would  not  have  been  held  to  give  an  action 
of  any  kind. 

And  in  Simpson  v.  Nicholls,  3  Mees  & 
W.  240,  6  Dowl.  P.  C.  3.15,  1  Horn  &  H.  12, 
7  L.  J.  Exch.  N.  S.  117,  the  soundness  of 
the  decision  in  Williams  v.  Paul,  supra,  was 
doubted,  and  it  was  there  expressly  held 
that  an  action  could  not  be  sustained  in 
any  form  against  the  defense  that  the  con- 
tract was  made  on  Sunday,  without  a  direct 
subsequent  promise  to  pay,  although  the 
consideration  had  been  retained. 

The  rule  in  Arkansas  as  expounded  in 
Planters'  F.  Ins.  Co.  v.  Ford,  to  the  effect 
that  the  mere  retention  of  the  consideration 
amounts  to  a  ratification  of  a  contract  void 
because  made  on  Sunday,  is  directly  op- 
posite to  what  the  court  in  Hill  v.  Hite,  79 
Fed.  826,  thought  was  the  law  in  tliat 
state.  The  Federal  court,  holding  itself 
bound  by  the  decision  of  the  state  courts, 
held  that  a  mortgage  made,  acknowledged, 
and  delivered  on  Sunday  was  void  and 
could  be  ratified  only  by  later  promises  or 
acts  amounting  to  a  new  contract,  citing 
Tucker  v.  West,  29  Ark.  386.  Though  no 
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point  was  made  of  the  fact,  the  considera- 
tion had  been  retained  for  a  number  of 
years,  and  it  was  alleged  that  payments 
had  been  made  thereon.  As  to  this  fact, 
see  29  C\  C.  A.  549,  56  U.  S.  App.  403,  65 
Fed.  268,  where  the  decision,  on  other 
points,  was  affirmed,  but  the  question  of 
ratification  was  there  held  to  be  dehors 
the  pleading,  hence  was  not  decided. 

That  holding  in  Planters'  F.  Ins.  Co.  v. 
Ford  is  not  supported  by  any  reported  case, 
but  is  opposed  by  many  decisions  both  Eng- 
lish and  American.  As  seen,  supra,  it  is 
directly  opposed,  on  general  principles,  by 
all  those  cases  holding  that  a  Sunday  con- 
tract cannot  be  ratified.  Of  those  cases 
holding  that  such  a  contract  can  be  rati- 
fied, not  many  pass  directly  upon  the  point. 
They  have  simply  assumed  that  more  than 
the  mere  retention  of  the  consideration  is 
necessary  to  constitute  a  ratification.  In 
such  cases  the  opposition  is  negative  rather 
than  positive,  but  there  are  some  decisions 
where  the  court  passes  directly  upon  the 
point. 

The  cases  opposing  that  holding  in  a  n^- 
ative  way  are  not  within  the  scope  of  this 
note,  and  cannot  all  be  cited,  but  a  few  are 
here  cited  because  of  their  bearing  upon 
those  directly  in  point. 

There  is  a  line  of  cases  beginning  with 
Adams  v.  Gay,  infra,  holding  that  a  party 
to  a  contract  made  on  Sunday,  retaining 
the  consideration,  mav  be  forced  to  choose 
between  a  ratification  of  the  contract  and 
a  rescission  thereof,  by  the  other  party's 
making  a  demand  upon  him  before  bring- 
ing suit.  If  he  refuses  to  give  up  the  con- 
sideration on  demand  made,  such  refusal  is 
held  to  be  a  ratification  of  the  contract. 
These  cases  go  farther  than  any  others  ex- 
cept Planters'  F.  Ins.  Co.  v.  Ford,  toward 
holding  that  retention  of  the  consideration 
constitutes  a  ratification,  but  the  verv  fact 
that  a  demand  for  the  return  of  the  con- 
sideration and  a  refusal  of  the  demand 
must  be  made  before  bringing  suit  neces- 
sarily implies  that  retention  alone  would 
not  amount  to  a  ratification,  for  it  is  the 
refusal  to  rescind  the  contract  that  U  tr^at" 
ed  as  an  affirmance. 
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signed  the   notes,  and  does  not  remember 
much  about  it. 

The  testimony  of  appellant  shows  that  the 
application  for  the  insurance  was  made  on 
Saturday,  the  12th  of  June,  1909,  and  that 
the  notes  were  executed  on  that  date.  The 
agent  states  that  appellee  was  not  drunk 
when  he  signed  the  notes.  Other  testimony 
for  the  appellant  tends  to  show  that  at  a 
later  date  its  collector  demanded  payment 
of  the  notes,  and  that  appellee  promised  to 
pay  them.  Appellee  denies  this,  however. 
He  admits  that  he  kept  the  policy  of  in- 
surance from  the  time  it  was  sent  him  by 
the  company  until  this  suit  was  brought,  a 
period  of  over  two  years,  but  says  that  a 
short  time  after  he  executed  the  notes  he 
found  out  that  they  were  void  because  exe- 


cuted on  Sunday.  He  also  stated  that  he 
wrote  the  company  if  they  would  send  him 
the  notes  he  would  send  it  the  policy;  that 
he  did  not  hear  anything  from  the  company, 
and  did  not  receive  the  notes  and  kept  the 
policy. 

The  instructions  given  by  the  court  are 
not  set  out  in  appellant's  abstract.  There- 
fore, under  our  rules  of  practice,  the  only 
question  is  whether  the  evidence  sustains 
the  verdict 

Counsel  for  appellee  rely  on  the  case  of 
Tucker  v.  West,  29  Ark.  386,  to  sustain  the 
judgment.  There  it  was  held  that  a  note 
executed  on  Sunday  was  void,  and  no  re- 
covery could  be  had  thereon.  In  that  case, 
however,  it  was  also  held  that  a  note  exe- 
cuted on  Sunday  may  be  ratified  by  an  ex- 


In  Adams  v.  Gay,  19  Vt.  358,  it  was  held 
that  contracts  made  on  Sunday  are  illegal, 
but  retaining  the  consideration  by  one  par- 
ty against  the  demand  of  the  other  for  its 
return  amounts  to  a  ratification.  This  was 
an  action  of  trover  for  a  horse.  The  par- 
ties had  traded  horses  on  Sunday,  and 
plaintiff,  upon  the  discovery  that  the  horse 
he  had  received  was  diseased,  and  hence  not 
as  guaranteed  by  the  defendant,  offered  it 
back  and  demanded  the  one  he  had  traded^ 
which  offer  and  demand  were  both  refused. 
The  holding  was  that  he  could  recover  his 
own  animal.  This  holding  and  the  lan- 
guage of  the  court  imply  necessarily  that 
there  must  be  a  demand  for  rescission  in 
addition  to  retention  of  the  consideration, 
in  order  to  constitute  a  ratification. 

In  Sumner  v.  Jones,  24  Vt.  317,  where  it 
was  held  that  making  payments  upon  a 
note  executed  and  delivered  on  Sunday 
amounts  to  a  ratification  of  the  contract, 
after  referring  to  the  holding  in  Adams  v. 
Gay,  supra,  the  court  says  that  a  refusal  to 
have  the  contract  rescinded,  followed  by  a 
retention  of  the  property,  cannot  be  con- 
sidered a  stronger  or  more  unequivocal  rat- 
ification of  the  contract  than  payments 
made  on  the  notes  would  be,  and  adds:  *'If 
there  had  been  no  subsequent  payments  on 
this  note,  and  the  case  had  stood  upon  the 
mere  retention  of  the  property,  whether 
that  circumstance  alone  would  ratify  the 
contract,  we  are  not  called  upon  to  de- 
cide. Evidently  it  would  not  have  that  ef- 
fect in  the  English  courts." 

Adams  v.  Gay,  supra,  is  cited  with  ap- 
proval in  Flinn  v.  St.  John,  61  Vt.  334. 

In  McKinney  v.  Demby,  44  Ark.  74, 
where  a  sale  of  a  right  of  pasturage  was 
made  on  Sunday,  it  was  held  that  a  demand 
for  payment  made  by  the  vendor  on  a  week 
day  would  amount  to  a  reaffirmance  of  the 
contract,  and  if  the  purchaser  did  not  in- 
sist on  its  invalidity,  he  also  would  be  con- 
sidered as  having  ratified  it.  Adams  v. 
Gay,  supra,  was  here  cited  with  approval 
and  followed. 

And  in  Corey  v.  Boynton,  82  Vt.  257,  72 
Atl.  987,  where  the  action  was  for  deceit 
in  the  exchange  on  Sunday  of  a  promissory 
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note  for  a  horse,  the  court  said:  "The  de- 
fendant says  that  this  charge  raises  the 
simple  question  whether  a  contract  for  the 
exchange  of  property,  made  and  consum- 
mated on  Sunday,  is  ratified  by  the  mere 
subsequent  retention  of  the  property  by  the 
parties  without  protest,  demand,  or  offer 
to  return,  and  contends  that  such  a  re- 
tention is  no  ratification.  But  here  is 
more  than  a  mere  retention,  for  the  defend- 
ant disposed  of  the  horse  as  his  own  be- 
fore suit  brought,  and  appropriated  the 
avails  to  his  own  use,  and  that  was  a  rati- 
fication of  the  contract  on  his  part,  for  he 
thereby  treated  it  as  in  force.  Flinn  v.  St. 
John,  51  Vt.  345.  And  the  plaintiff  rati- 
fied it  by  bringing  this  suit,  for  that  was 
an  election  to  affirm  it,  and  not  to  disaffirm 
it  and  he  is  bound  by  it,  for  to  affirm  and 
to  disaffirm  are  inconsistent  remedies,  and 
the  election  of  one  precludes  resort  to  the 
other.  White  v.  White,  68  Vt.  161,  34  Atl. 
425;  Pawlet  v.  Kelley,  69  Vt.  398,  38  Atl. 
92;  Farrar  v.  Powell,  71  Vt.  247,  261,  44 
Atl.  344." 

In  Dodson  v.  Harris,  10  Ala.  566,  it  was 
held  that,  in  order  to  maintain  an  action 
in  assumpsit  for  the  price  of  a  horse  sold 
and  delivered  on  Sunday,  a  direct  promise 
to  pay  made  later  was  necessary,  and  in  or- 
der to  maintain  trover,  a  demand  for  the 
return  of  the  horse  was  necessary,  that 
merely  retaining  the  consideration  was  not 
sufficient  basis  from  which  to  infer  a  prom- 
ise to  pay  the  amount  named  in  the  void 
contract  or  its  value  as  otherwise  proved. 

In  Banks  v.  W^erts,  13  Ind.  203,  where  it 
was  held  that  the  purchaser's  paying  later 
about  half  the  consideration  for  goods  in  a 
store,  and  his  selling  portions  thereof  in 
the  regular  course  of  the  business,  const i* 
tute  a  ratification  of  a  Sunday  contract  to 
purchase  the  goods,  completed  by  delivery 
of  the  key  at  the  same  time,  the  court,  aft- 
er referring  to  the  class  of  cases  repre- 
sented by  Adams  v.  Gay,  said:  '*Thcse  de- 
cisions relate  alone  to  contracts  made  on 
Sunday.  They  proceed  on  the  ground  of  a 
retention  of  the  property,  and  subsequent 
ratification  by  the  parties;  and  in  princi- 
ple they  seem  to  be  correct.    Do  they  ap- 
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press  promise  made  on  a  week  day  to  pay  it.  , 
In  the  instant  case,  while  appellee  denies 
that  he  promised  to  pay  the  note  on  a 
weeR  day,  after  it  was  made,  he  docs  admit 
that  the  note  was  given  in  payment  of  a 
premium  for  a  fire  insurance  policy  issued 
by  appellant  in  his  favor,  and  that  he  re- 
tained the  policy  of  insurance  from  the 
date  of  its  issuance  until  the  present  suit 
was  commenced.  This  amounted  to  a  ratifi- 
cation of  the  contract,  and  appellant  was 
entitled  to  recover  on  the  notes.  The  case 
of  American  Ins.  Co.  v.  Dillahunty,  89  Ark. 
416;  117  S.  W.  246,  is  authority  for  so  hold- 
ing. In  that  case  the  insurance  company 
sued  Dillahunty  to  recover  on  two  promis- 
sory notes  executed  by  the  latter  for  a  pre- 
mium on  a  fire  insurance  policy  issued  to 
him    by   the    company.      In   discussing    the 


right  of  Dillaliunty  to  disaffirm  the  con- 
tract on  account  of  a  defect  in  the  policy, 
the  court  said:  "Appellee  was  not  bound 
to  accept  the  policy  in  the  defective  condi- 
tion, and  had  the  right  to  demand  a  correc- 
tion, but  he  could  not  repudiate  the  con- 
tract without  returning  the  policy.  As  long 
as  he  held  the  policy,  it  constituted  a  valid 
and  subsisting  contract,  and  his  retention 
of  it  was  an  election  to  treat  it  as  being 
in  force.  He  could  not,  by  retaining  it,  treat 
it  as  being  in  force,  and  at  the  same  time 
refuse  performance  on  his  own  part."  To 
the  same  effect  is  Gray  v.  Stone,  102  Ark. 
140,  143  S.  W.  114.  It  follows  that  the 
judgment  must  be  reversed,  and,  as  the 
case  has  been  fully  developed,  judgment  will 
be  entered  here  for  appellant. 


ply  to  the  case  at  bar?"  The  question  is 
then  answered  in  the  affirmative.  The  sub- 
sequent acts  of  the  parties  were  held  to  be 
the  ratification. 

In  Perkins  v.  Jones,  26  Ind.  499,  it  was 
held  that  a  contract  for  the  sale  of  hogs 
with  $50  paid  thereon,  made  on  Sunday, 
was  void,  and  the  mere  fact  that  the  vendor 
retained  the  $50,  even  after  a  demand  for 
its  return,  did  not  amount  to  a  ratification 
of  the  contract.  The  court,  after  discus- 
sing the  English  cases  Williams  v.  Paul  and 
Simpson  v.  NichoUs,  supra,  says:  "In  the 
case  in  judgment,  the  question  is.  Will  a 
promise  be  implied  from  the  mere  fact  of  a 
retention  of  the  money  paid  on  the  con- 
tract? It  is  evident  that  tlie  English  au- 
tliorities  have  not  gone  to  this  extent,  for, 
while  it  has  been  held  that  a  subvsoquent  ex- 
press promise  is  sufficient  to  sustain  a  re- 
covery for  the  value  of  the  property,  it  has 
never  been  decided  by  the  English  courts 
that  a  promise  can  be  implied  from  the 
mere  fact  of  a  retention  of  the  property; 
but,  on  the  contrary,  Chitty  in  his  treatise 
on  Contracts  says  that  the  law  will  not 
raise  an  implied  promise  from  the  mere  fact 
that  the  property  had  been  retained  by  the 
defendant."  Adams  v.  Gay,  supra,  was 
cited  as  a  holding  contrary  to  the  holding 
in  this  case,  but  the  court  refused  to  follow 
that  holding.  Here  the  proposition  was 
passed  upon  directly. 

And  Perkins  v.  Jones,  supra,  is  cited 
with  approval  to  the  point  that  the  mere  re- 
tention of  the  consideration  of  a  contract 
void  because  made  on  Sunday  does  not 
constitute  a  ratification  of  the  contract,  in 
Rogers  v.  Western  U.  Teleg.  Co.  78  Ind. 
169,  41  Am.  Rep.  558,  where  it  was  held 
that  a  telegraph  company's  retaining  both 
the  telegram  and  the  pay  fi»r  sendin;Lr  it  did 
not  amount  to  a  ratification  of  a  Snndav 
contract  to  send  the  telegram,  so  as  to 
make  the  company  liable  for  the  statutory 
penalty  imposed  on  all  tclesraph  companies 
for  failure  to  send  telegrams. 

In  Heller  v.  Crawford,  37  Ind.  270,  where 
a  contract  of  insurance  was  made  on  Sun- 
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day,  it  was  held  that  no  recovery  could  be 
had  on  the  notes  given  for  the  premium, 
dated  as  of  another  date,  without  showing 
that  the  contract  had  been  later  ratified. 
It  does  not  appear  how  long  the  policy  had 
been  retained. 

In  Williamson  v.  Brandenbery,  6  Ind. 
App.  97,  32  X.  E.  1022,  it  was  held  that  a 
retention  of  tlie  property  was  the  consider- 
ation for  the  express  promise  to  pay,  hence 
the  Sunday  contract  to  sell  was  ratified, 
but  without  such  retention  the  rule  would 
be  otherwise.  This  implies  that  the  reten- 
tion alone  would  not  be  sufficient.  And 
practically  the  same  principle  is  made  tlte 
basis  of  the  decision  in  Smith  v.  Case,  2 
Or.  190. 

Mere  delay  in  rescinding  a  contract  of 
purchase  completely  made  on  Sunday,  and 
retaining  the  property  in  the  meantime,  do 
not  ratify  the  contract  so  as  to  prevent 
reaeissioii.  Brazee  v.  Bryant,  50  Mich.  136, 
15  N.  W.  49. 

The  language  of  the  court  in  Helm  v. 
Briley,  17  Okla.  314,  87  Pac.  595,  has  some- 
times been  taken  as  indicating  that  the 
court  believed  that  there  are  authorities 
Iiolding  that  mere  retention  of  the  consider- 
ation amounts  to  the  ratification  of  a  Sun- 
day contract,  but  the  context  shows  quite 
clearly  that  the  court  there  meant  to  sav 
that  there  is  a  division  on  the  question  as  to 
whether  or  not  a  Sunday  contract  can  be 
ratified  by  anything  short  of  the  making  of 
a  new  contract.  The  holding  was  that  a 
note  given  in  exchange  for  a  mule,  on  Sun- 
day, was  ratified  by  the  maker's  making  a 
payment  later  and  having  it  credited  upon 
the  note. 

The  following  cases,  while  not  clearly  in 
point,  are  cited  as  indicating  that  the 
courts  have  assumed  that  more  than  the 
mere  retention  of  the  consideration  is  nec- 
essary to  constitute  a  ratification  of  a  Sun- 
day contract.  The  list  is  not  exhaustive. 
Practically  all  of  tl»c  cases  involving  the 
question  of  ratification  of  Sunday  contracts 
have  apparently  assumed  this  fact. 

In  Hoyt  V.  Western  U.  Teleg.  Co.  86  Ark. 
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473,  108  S.  W.  1056,  where  the  defendant 
was  held  liable  for  the  damages  caused  by 
delay  in  forwarding  a  telegram  delivered 
to  it  on  Sunday,  the  illegality  of  the  con- 
tract was  set  up.  llie  court  says  nothing 
about  the  retention  of  the  consideration, 
but  says  that,  if  it  be  conceded  that  the 
contract  was  void,  the  company's  delivery 
of  the  telegram  later  on  a  week  day 
amounted  to  a  ratification. 

In  Van  Hoven  v.  Irish,  3  McGrary,  443, 
30  Fed.  13,  the  court  held  that,  under  the 
Sunday  statute  of  Minnesota,  a  contract  to 
sell  cattle  with  part  payment  made  tliere- 
cn  vas  void,  but  could  be  ratified  so  as  to 
make  the  purchaser  liable  for  the  balance, 
and  that  delivery  of  the  cattle  on  a  week  day 
was  evidence  to  be  considered  by  the  jury 
in  support  of  plaintiffs  claim  that  the  con- 
tract had  been  reaffirmed,  thus  implying 
that  more  than  retention  of  the  considera- 
tion was  necessary. 

As  will  be  seen  supra,  many  Massachu- 
setts cases  hold  that  a  contract  made  on 
Sunday  is  void  and  cannot  be  ratified;  but 
in  Stebbins  v.  Peck,  8  Gray,  663,  it  was 
held  that  an  action  could  be  maintained  for 
the  use  and  occupation  of  land  the  contract 
for  which  had  llBen  made  on  Sunday.  Of 
course,  the  consideration  here  was  both  de- 
ceived and  retained  later,  but  the  court 
said:  "It  was  either  a  ratification  .  .  . 
of  a  previous  inoperative  contract,  or  was 
the  foundation  of  a  new  implied  provision 
to  pay  for  the  use  of  the  land  what  the 
same  was  reasonably  worth.  In  either  as- 
pect the  exceptions  must  be  overruled." 

Where  a  note,  the  consideration  for 
which  was  part  cash  and  the  balance  a 
check,  was  made  and  delivered  on  Sunday, 
and  the  consideration  passed  at  the  time, 
it  was  held,  in  Campbell  v.  Young,  9  Bush, 
240,  that  getting  the  check  cashed  with  the 
knowledge  and  consent  of  the  indorser  of 
the  note,  and  retaining  the  whole  consider- 
ation, amounted  to  a  ratification  of  the 
void  agreement,  and  because  of  the  bank- 
ruptcy of  the  maker,  the  indorser  was  held 
liable  for  the  full  amount  of  the  note. 

It  should,  however,  be  observed  here  that 
some  courts  have  been  inclined  to  extend 
the  doctrine  of  ratification  of  Sunday  con- 
tracts, from  time  to  time,  so  as  to  do  jus- 
tice between  the  parties,  even  though  both 
had  violated  the  Sundav  laws;  but  Plant- 
KBS'  F.  Ins.  Co.  v.  Ford  goes  farther  than 
any  other  reported  case  in  that  direction. 
The  old  and  well  established  doctrine  that 
such  a  contract  is  void  and  unenforceable  is, 
so  far  as  contracts  fully  performed  by  but 
one  of  the  parties  is  concerned,  practically, 
though  not  technically,  repudiated  by  the 
holding  that  the  mere  retention  of  the  con- 
sideration amounts  to  a  ratification.  But 
if  justice  between  the  parties  is  of  more 
importance  that  the  enforcement  of  Sun- 
day laws,  this  extention  to  the  doctrine  of 
ratification  of  Sunday  contracts  ouorht  to 
be  looked  upon  with  favor,  otherwise  with 
disfavor.  J.  W.  M. 
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L.  J.  BRUNSON,  Appt., 

V. 

BOARD  OF  DIRECTORS  OF  THE  CRAW- 
FORD COUNTY  LEVEE  DISTRICT. 

(—  Ark.  — ,  153  S.  W.  828.) 

Tax  —  illegal  —  voluntary  payment  — 
recovery. 

The  payment  of  taxes  illegally  assessed 
by  a  levee  district,  which  could  have  been 
collected  only  by  suit  in  which  any  defense 
of  illegality  might  have  been  made,  is  not 
under  duress  so  that  the  money  can  be  re- 
covered, although  the. payment  was  under 
protest,  and  was  made  to  avoid  the  heavy 
statutory  penalty  for  nonpayment,  and  the 
maturing  of  mortgages  on  the  land  which 
by  their  terms  would  immediately  become 
due  for  failure  to  pay  taxes  regularly  as- 
sessed on  the  property. 

(February  10,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Crawford 
Ccrunty  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  recover  taxes 
alleged  to  have  been  illegally  assessed 
against  plaintiff's  land  and  paid  by  him 
under  protest.     Affirmed. 

Statement  by  Hart,  J.: 

Appellant  brought  this  suit  in  the  cir- 
cuit court  against  appellees,  the  directors 
of  the  Crawford  County  Levee  District,  to 
recover  taxes  which  he  alleges  were  illegally 
assessed  against  his  land,  and  which  were 
paid  under  protest  by  him.  The  Crawford 
County  Levee  District  was  created  by  the 
legislature  of  1909.  See  Acts  of  1909,  p. 
159.  The  levee  district  was  divided  by 
natural  conditions,  a  large  stream  known 
as  "Frog  bayou,"  running  from  the  hills 
through  the  district  to  the  Arkansas  river! 


Note.  —  No  cases  have  been  found  in  ad- 
dition to  Brunson  v.  Crawford  County 
Levee  Dist.  involving  the  question  whether 
the  payment  of  a  tax  to  prevent  a  mortgage 
maturing  constitutes  duress  which  will  au- 
thorize a  recovery  back  of  the  tax.  The  con-' 
elusion  reached  in  the  above  case  would 
seem  to  be  the  logical  one,  and  especially 
so  in  view  of  the  fact  that  the  provision  of 
the  mortgage  was  that  it  should  become  im- 
mediately due  and  payable  for  failure  to 
pay  "taxes  regularly  assessed"  on  the  prop- 
erty. 

l3iscussing  generally  the  right  to  recover 
back  taxes  paid,  the  writer  in  37  Cyc.  1178 
has  this  to  say:  "Whatever  may  be  the 
ground  upon  which  objection  to  a  tax  or  to 
the  assosHment  of  it  may  be  made,  it  is  a 
well-settled  general  rule  that  if  the  tax  is 
paid  by  the  person  assessed  voluntarily  and 
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Appellant's  lands  were  included  in  the  dis- 
trict, and  were  situated  east  of  Frog  bayou. 
After  the  creation  of  the  district  certain 
landowners  instituted  suit  in  the  chan- 
cery court  of  Crawford  county  to  dissolve 
the  district,  on  the  ground  that  it  was  un- 
constitutional, but  the  act  was  upheld  by 
the  court.  Alexander  v.  Crawford  County 
Levee  Dist.  97  Ark.  322,  134  S.  W.  618. 
Immediately  following  this  decision  the 
legislature  amended  the  act  creating  the 
levee  district,  so  as  to  take  out  of  the  dis- 
trict, as  originally  created,  all  that  part 
lying  east  of  Frog  bayou,  in  which  ap- 
pellant's land  was  situated.  See  Special 
Acts  of  1911,  p.  24.  The  special  act  pro- 
vided that  the  territory  excluded  from  the 
district  as  originally  created  should  be 
liable  for  its  pro  rata  part  of  the  prelim- 
inary expenses  incurred  in  organizing  the 
district.  The  special  act  also  provided  for 
the  levy  and  collection  of  taxes  for  that 
purpose.  Pursuant  to  this  provision  the 
taxes  in  question  were  assessed  against  ap- 
pellant's land.  Section  6  of  Acts  of  1909 
provides  that  the  sheriff  of  Crawford  county 
shall  act  as  collector  of  the  levee  taxes, 
and  that  if  the  levee  taxes  as  assessed  are 
not  paid  by  the  10th  of  April  of  each  year, 
a  penalty  of  25  per  cent  shall  be  assessed 
for  the  failure  to  pay,  and  said  board  of 
directors  shall  enforce  the  collection  thereof 
by  a  proceeding  in  the  chancery  court  of 
Crawford  county.  Substantially  these 
facts  were  alleged  in  the  complaint  of  ap- 


pellant, and  in  addition  the  complaint  al- 
leged that  there  were  two  mortgages  upon 
the  land,  in  each  of  which  it  was  provided 
that  if  the  mortgagor  failed  or  refused  to 
pay  the  taxes  or  assessments  levied  on  the 
land,  both  of  said  mortgages  should  im- 
mediately become  due;  that  on  the  20th  of 
April,  1911,  the  collector  of  Crawford  coun- 
ty notified  appellant  that  unless  payment 
of  this  levee  tax  was  made  at  once,  the 
statutory  penalty  would  attach;  that,  for 
the  purpose  of  preventing  the  advertise- 
ment and  sale  of  the  said  lands  for  said 
assessment,  and  to  prevent  a  cloud  upon 
his  title,  and  to  prevent  a  sale  of  his  land 
under  the  terms  of  said  mortgages,  appellant 
paid  the  taxes  so  assessed  against  his  land 
under  protest  and  compulsion,  and  at  the 
time  of  making  said  payment,  so  informed 
the  sheriff.  Appellee  filed  a  demurrer  to 
the  complaint,  which  was  sustained  by  the 
court.  Appellant  declined  to  plead  further, 
and,  upon  his  complaint  being  dismissed  by 
the  court,  he  has  duly  prosecuted  an  ap- 
peal to  this  court. 

*  Messrs.  J.  E.  liondon  and  O.  H.  Star- 
bird,  for  appellant: 

Under  no  circumstances  can  a  legal  tax 
be  levied  and  collected  from  plaintiff's 
lands  unless  a  corresponding  benefit  is 
thereby  derived. 

Cummings  v.  Police  Jury,  9  La.  Ann.  503 ; 
Yeatman  v.  Crandall,  11  La.  Ann.  220; 
Auburn  v.  Paul,  84  Me.  212,  24  Atl.  817, 


without  compulsion,  it  cannot  be  recovered 
back  in  an  action  at  law,  unless  there  is 
some  constitutional  or  statutory  provision 
expressly  or  impliedly  giving  him  such  right 
although  the  tax  is  paid  without  compul- 
sion. A  payment  is  voluntary,  in  the  sense 
that  no  action  lies  to  recover  back  the 
amount,  not  only  where  it  is  made  willingly 
and  without  objection,  but  in  all  cases 
where  there  is  no  complusion  or  duress  nor 
any  necessity  for  making  the  payment  as  a 
means  of  freeing  the  person  or  property 
from  legal  restraint  or  the  grasp  of  legal 
process."  Continuing  on  page  1181,  the 
author  says:  "Whore  payment  of  an  il- 
legal tax,  or  one  for  which  the  person  is 
not  liable,  is  enforced  by  duress  or  com- 
pulsion, the  payment  is  not  voluntary,  and 
the  amount  may  be  recovered  back  in  a 
proper  action.  There  is  duress  in  this  sense 
when  the  taxpayer  has  been  placed  under 
arrest,  or  where  there  has  been  a  distraint 
or  seizure  of  his  chattels  for  the  purpose  of 
compelling  him  to  pay  the  tax,  or  when  the 
officer,  being  armed  with  lawful  process 
and  having  authority  to  enforce  his  de- 
mand, has  made  a  distinct  threat  to  seize 
and  sell  property,  or  is  searching  for  prop- 
erty on  which  to  levy.  .  .  .  But  there  is 
no  duress  or  legal  compulsion  where  the 
payment  is  made  before  the  tax  is  due-  or 
delinquent,  or  where  the  officer  has  no  war- 
44  L.R.A.(N.S.) 


rant,  or  has  a  warrant  which  is  entirely 
void,  so  that  he  could  not  carry  out  his 
threat.  Nor  is  it  regarded  as  a  case  of  legal 
compulsion  where  the  payment  is  made  to 
prevent  a  sale  of  land,  but  the  circum- 
stances are  such  that  a  tax  deed,  if  exe- 
cuted, would  be  void  for  defects  appearing 
on  the  face  of  the  record,  so  that  it  could 
not  cloud  the  title." 

As  to  the  right  of  one  who  pays  an  in- 
valid tax  for  the  purpose  of  obtaining  the 
discount,  to  recover  the  amount  paid,  see 
the  notes  to  Louisville  v.  Becker,  28  L.R.A. 
(N.S.)  1045,  and  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Humboldt,  41  L.R.A.(N.S.)   175. 

As  to  the  right  to  recover  money  paid 
for  illegal  taxes  after  it  has  been  disbursed, 
paid  over,  or  distributed,  see  the  note  to 
Com.  V.  Boske,  11  L.R.A. (N.S.)  1104. 

As  to  the  right  of  a  mortgagee  who  has 
paid  taxes,  to  maintain  an  independent 
action  against  the  mortgagor  for  reimburse- 
ment, before  or  after  foreclosure  of  the 
mortgage,  see  the  note  to  Stone  v.  Tillev, 
10  L.R.A. (N.S.)    679. 

As  to  the  right  of  a  purchaser  of  property 
to  recover  the  amount  he  has  paid  to  re- 
lieve the  land  from  a  tax  lien,  from  one 
who  should  have  paid  the  same,  but  with 
whom  he  had  no  contractual  relationship, 
see  the  note  to  William  Ede  Co.  v.  Hey- 
wood,  22  L.R.A. (N.S.)  562.  L.  A.  W. 
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Ulman  v.  Baltimore,  72  Md.  587,  11  L.R.A. 
224,  20  Atl.  141,  21  Atl.  709;  Baltimore  v. 
Ulman,  79  Md.  469.  30  Atl.  43;  Baltimore 
V.  Stewart,  92  Md.  535,  48  Atl.  165;  De- 
troit V.  Recorder's  Ct.  Judge  (Detroit  v. 
Chapin)  112  Mich.  588,  42  L.R.A.  638,  5 
Det.  L,  N.  114,  71  N.  W.  149;  Cain  v. 
Omaha,  42  Neb.  120,  60  X.  W.  368;  Smith 
V.  Omaha,  49  Neb.  883,  69  N.  W.  402 ;  John 
▼.  Connell,  64  Neb.  233,  89  N.  W.  806; 
Bogert  V.  Elizabeth,  27  N.  J.  Eq.  568;  Mc- 
Clave  V.  Newark,  31  N.  J.  Eq.  472;  Provi- 
dent Inst,  for  Savings  v.  Allen,  37  N.  J. 
Eq.  36;  Schroder  v.  Overman,  61  Ohio  St. 
1,  47  L.R.A.  156,  76  Am.  St.  Rep.  354,  55 
N.  E.  158;  Neiswanger  v.  Guynne,  13  Ohio, 
76;  Hutcheson  v.  Storrie,  92  Tex.  685,  45 
L.R.A.  289,  71  Am.  St,  Rep.  884,  51  S.  W. 
848;  Adams  v.  Fisher,  76  Tex.  657,  6  S.  W. 
772 ;  Lentz  v.  Dallas,  96  Tex.  258,  72  S.  W 
69 ;  Norfolk  v.  Young,  97  Va.  728,  47  L.R. A. 
574,  34  S.  E.  886;  Adams  v.  Shelby ville, 
154  Ind.  467,  49  L.R.A.  797,  77  Am.  St. 
Rep.  484,  57  N.  E.  114;  Fallbrook  Irrig. 
Dist.  V.  Bradley,  164  U.  S.  112,  41  L.  ed. 
369,  17  Sup.  Ct.  Rep.  56. 

Plaintiff  had  the  right  to  sue  for  and  re- 
cover the  money  paid  to  the  collector  upon 
the  assessment  of  his  lands  for  this  tax. 

37  Cyc.  1183;  McFerren  v.  Umatilla 
County,  27  Or.  311,  40  Pac.  1013;  Creamer 
V.  Bremen,  91  Me.  508,  40  Atl.  555;  Dex- 
ter v.  Boston,  176  Mass.  247,  79  Am.  St. 
Rep.  306,  57  N.  E.  379;  Cox  v.  VVelcher,  68 
Mich.  263,  13  Am.  St.  Rep.  339,  36  N.  W. 
69;  Thompson  v.  Detroit,  114  Mich.  602, 
72  N.  W.  320;  Michigan  Sanitarium  & 
Benev.  Asso.  v.  Battle  Creek,  138  Mich. 
676,  101  N.  W.  856;  Chicago,  B.  &  Q.  R. 
Co.  V.  Lincoln  County,  66  Neb.  228,  92  N. 
W.  208;  Whittaker  v.  Deadwood,  12  S.  D. 
608,  82  N.  W.  202;  Stowe  v.  Stowe,  70 
Vt.  609,  41  Atl.  1024;  Tozer  v.  Skagit 
County,  34  Wash.  147,  75  Pac.  638;  Lyon 
v.  Huthard,  52  Mich.  271,  17  N.  W.  839; 
Parcher  v.  Marathon  County,  52  Wis.  388, 
9  N.  W.  23;  Brown  v.  School  Dist.  12  Or. 
345,  7  Pac.  357;  Shoup  v.  Willis,  2  Idaho, 
120,  6  Pac.  124;  Holmes  v.  School  Dist. 
11  Or.  332,  8  Pac.  287;  Thomas  v.  Bur- 
lington, 69  Iowa,  140,  28  N.  W.  480;  Win- 
zer  V.  Burlington,  68  Iowa,  279,  27  N.  W. 
241 ;  White  v.  Millbrook  Twp.  60  Mich.  532, 
27  N.  W.  674;  Valentine  v.  St.  Paul,  34 
Minn.  446,  26  N.  W.  457;  Davis  v.  Gaines, 
48  Ark.  370,  3  S.  W.  184;  Allen  v.  Drew, 
44  Vt.  186. 

Mr.  E.  li.  Matlock,  for  appellee: 

The  payment  of  the  tax  was  voluntary. 

2  Dill.  Mun.  Corp.  943;  Helena  v.  Dwyer, 
65  Ark.  165,  45  S.  W.  349;   Cooley,  Taxn. 
p.    805;    Magnolia   v.    Sharman,    46    Ark. 
338. 
44  L.RA.(N.S.) 


Hart,    J.,   delivered   the   opinion    of   the 
court: 

The  taxes  in  question  were  assessed  and 
collected  under  the  act  of  1911,  referred  to 
above,  for  the  purpose  of  paying  the  ex- 
penses incurred  in  forming  the  district.  It 
is  claimed  by  counsel  for  appellees  that 
the  assessment  and  collection  for  this  pur- 
pose was  valid.  On  the  other  hand,  coun- 
sel for  appellant  contend  that  his  land  was 
taken  out  of  the  district  by  the  terms  of 
the  special  act  of  1911,  and  that  the  assess- 
ment and  collection  of  the  taxes  in  ques- 
tion were  illegal  and  void.  We  deem  it 
unnecessary  to  go  into  any  question  arising 
out  of  the  improper  levy  or  collection  of 
taxes  assessed  upon  appellant's  land,  for 
we  hold  that  the  payment  was  voluntary, 
and  with  full  knowledge  of  all  the  facts. 
In  some  of  the  states  the  right  to  recover 
illegal  taxes  paid  under  protest  is  given  by 
statute.  In  this  state,  however,  there  is 
no  statute  regulating  the  matter,  and  if 
any  recovery  is  had  it  must  be  under  the 
rules  of  the  common  law.  The  common- 
law  rule  governing  cases  of  this  kind  is 
laid  down  in  the  following  cases:  Lamborn 
V.  Dickinson  County,  97  U.  S.  181,  24  L. 
ed.  926;  Union  P.  R.  Co.  v.  Dodge  County, 
98  U.  S.  641,  25  L.  ed.  196.  These  cases 
lay  down  the  following  rule:  "Where  a 
party  pays  an  illegal  demand  with  full 
knowledge  of  all  the  facts  which  render 
such  demand  illegal,  without  an  immediate 
and  urgent  necessity  therefor,  or  unless  to 
release  [not  to  avoid]  his  person  or  prop- 
erty from  detention,  or  to  prevent  an  im- 
mediate seizure  of  his  person  or  property, 
such  payment  must  be  deemed  voluntary, 
and  cannot  be  recovered  back.  And  the 
fact  that  the  party,  at  the  time  of  making 
the  payment,  files  a  written  protest,  does 
not  make  the  payment  involuntary."  This 
rule  was  recognized  and  quoted  with  ap- 
proval by  this  court  in  the  following  cases: 
Helena  v.  Dwyer,  65  Ark.  155,  45  S.  W. 
349;  Magnolia  v.  Sharman,  46  Ark.  358. 
There  are  some  expressions  in  some  of  our 
cases  which  indicate  that  a  broader  rule 
has  been  adopted ;  but,  when  the  facts  of  the 
case  are  examined  and  considered,  it  will  be 
seen  that  the  rule  as  above  announced  has 
been  strictly  adhered  to.  To  illustrate:  In 
the  case  of  Drew  County  v.  Bennett,  43  Ark. 
364,  the  county  court  of  Drew  county  ex- 
acted from  Bennett  $450  for  liquor  license, 
when  only  $400  was  the  regular  tax.  Ben- 
nett paid  the  tax  under  protest,  and  was 
allowed  to  recover  the  excess  as  an  illegal 
exaction.  It  will  be  noted,  however,  that 
Bennett  was  compelled  to  pay  the  tax  be- 
fore he  could  engage  in  the  business  of 
selling  liquor,  and  on  that  account  he  paid 
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it  under  compulsion  or  duress,  within  the 
meaning  of  the  law. 

The  facts  alleged  in  the  complaint  in 
the  instant  case,  however,  do  not  in  law 
constitute  duress  or  compulsion.  Appellant 
was  in  no  immediate  danger  of  being  dis- 
turbed in  the  possession  of  his  property, 
and  he  would  not  have  jeopardized  it  by 
not  paying  the  taxes  at  the  time  he  did 
pay  them.  No  irreparable  injury  could 
have  resulted  from  his  not  paying  them  at 
the  time.  If  he  had  refused  payment  to 
the  collector,  the  latter  had  no  authority 
to  levy  upon  and  seize  his  land  to  enforce 
payment.  The  statute  requires  suit  to  be 
brought  by  the  board  of  directors  of  the 
levee  district  to  collect  the  taxes.  In  the 
event  of  such  suit  the  plaintiff  would  have 
his  day  in  court,  and  the  opportunity  to 
plead  and  to  offer  proof  in  support  of  his 
claim  that  the  taxes  were  illegal.  He 
could  have  interposed  the  same  defense  to 
that  action  which  he  now  asserts  as  the 
basis  for  his  recovery  in  the  present  action. 
To  hold  otherwise  would  put  it  in  the  power 
of  the  party  paying  under  protest  to  choose 
his  own  time  and  opportunity  for  com- 
mencing suit.  To  permit  a  person  to  ignore 
the  remedies  permitted  under  the  statute 
against  the  alleged  illegal  taxes  upon  real 
estate  and  pay  them  with  knowledge  of  all 
the  facts,  and  then  allow  him  to  recover 
them  back  by  suit,  would  be  inconsistent 
with  our  tax  laws.  We  are  aware  that 
there  is  a  sharp  and  irreconcilable  conflict 
in  the  authorities  on  this  question,  but  we 
believe  that  our  decision  is  in  accord  with 
the  weight  of  authority  on  the  subject. 
Many  additional  authorities  could  be  cited 
in  support  of  the  decision,  and  many  might 
be  cited  against  it,  but  they  all  follow  the 
same  general  line  of  reasoning,  and  no  use- 
ful purpose  could  be  served  by  citing  them 
at  length.  We  deem  it  sufficient  to  say 
that  a  full  and  extensive  note,  giving  the 
authorities  on  both  sides  of  the  question, 
and  to  some  extent  reviewing  them,  may 
be  found  in  the  following  cases:  Phoebus  v. 
Manhattan  Social  Club,  106  Va.  144,  52 
S.  E.  839,  8  Ann.  Cas.  667;  Monaghan  v. 
Lewis,  5  Penn.  (Del.)  218,  59  Atl.  948,  10 
Ann.  Cas.  3048,  2  Cooley,  Taxn.  3d  ed. 
1502,  and  cases  cited.  The  fact  that  ap- 
pellant executed  a  mortgage  on  his  land, 
and  that  the  mortgage  would  fall  due  if 
he  failed  to  pay  the  taxes  regularly  as- 
sessed thereon,  could  not  have  the  effect  of 
making  the  payment  under  compulsion,  be- 
cause, as  already  stated,  he  could  have  made 
defenses  to  the  suit  brought  against  him 
to  collect  the  taxes;  and,  if  they  had  been 
adjudged  illegally,  he  would  not  have  to 
pay  them. 

It  follows  that  the  judgment  will  be  af- 
firmed. 
44  L.R.A.(N.S.) 
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V. 

ALLIE  G.  DAY 
and 

GERTIE  McCaffrey,  Appt 

(88  Kan.  503,  129  Pac.  524.) 

Adoption  —  rights  conferred. 

1.  Under  the  adoption  act,  a  child  legally 
adopted  takes  the  name  of  the  adopting 
parent,  and  is  given  the  same  personal 
rights  and  is  entitled  to  the  same  rights 
of  inheritance  as  a  natural  child. 

Descent    —    statute    —    amendment   ^ 
effect. 

2.  The  amendment  of  1891  of  the  act  con- 
cerning descents  and  distributions  (Gen. 
Stat.  1909,  §  2952)  did  not  repeal  or  limit 
the  rights  conferred  on  an  adopted  child 
by  the  adoption  act,  and  to  which  he  was 
entitled  prior  to  the  amendment  mentioned. 

Same— * 'living  issue"  —construction. 

3.  The  words  "living  issue,"  as  used  in 
the  amendment,  were  employed  by  the  legis- 
lature in  the  sense  of  living  children,  and 
hence  an  adopted  child  of  a  prior  deceased 
daughter  of  an  intestate  does  inherit  a 
portion  of  the  estate  of  such  intestate, 
through  her  adopting  mother. 

(January  11,  1913.) 

APPEAL  by  defendant  McCaffrey  from  a 
judgment  of  the  District  Court  for 
Stafford  County  in  plaintiff's  favor  in  a 
proceeding   to  determine  the   ownership   of 

Headnotes  by  Johnston,  Ch.  J. 

" -  M^     ■      l_H  .!_. ^^LM t 

Note.— The  general  question  as  'to  wheth- 
er the  terms  "child,"  "children,"  "issue," 
etc.,  in  statutes  governing  the  distribution 
of  a  decedent's  estate,  include  adopted 
children,  is  treated  in  the  note  to  Morse  v. 
Osborne,  30  L.R.A.(N.S.)  914.  As  to 
whether  similar  terms  in  a  will  include 
adopted  children,  see  note  to  Re  Leask,  27 
L.R.A.(N.S.)    1169. 

The  more  specific  question  of  the  right  of 
an  adopted  child  to  inherit  property  from  a 
relative  of  its  adoptive  parent  was  anno- 
tated in  the  notes  to  Warren  v.  Prescott, 
17  L.R.A.  435;  Hockaday  v.  Lynn,  8  L.R.A. 
(N.S.)  117,  and  Merritt  v.  Morton,  33 
L.R.A.  (N.S.)    139. 

As  to  power  to  give  children  under  exist- 
ing adoption  right  to  inherit  from  parent 
or  parent's  relatives,  see  note  to  Re  Ras- 
mussen,  35  L.R.A. (N.S.)   216. 

As  to  right  of  child  adopted  in  another 
state  to  take  under  local  statute  of  de- 
scent and  distribution,  see  notes  to  Irving 
V.  Ford,  65  L.R.A.  186;  Brown  v.  Finley, 
21  L.R.A. (N.S.)  679;  and  Finley  v.  Brown, 
25  L.R.A. (N.S.)   1285. 

As  to  descent  and  distribution  of  property 
of  adopted  child,  see  note  to  Baker  v.  dow- 
ser, 43  L.R^,(N.S.)  1056.  G.  J.  C. 
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the    land    of    Drucilla   K.    Riley,    deceased. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  W.  Moselcy  and  C.  M. 
Williams  for  appellant. 

Mr.  Robert  Garvin,  for  appellee  Allie  G. 
Dav: 

Appellant  had  no  rights  whatever  in  her 
adoptive  parent's  ancestor's  property.  The 
right  of  inheritance  is  subject  to  statutory 
control;  can  be  enlarged,  restricted,  or 
absolutely  denied  by  legislative  enactment. 

Hatch  V.  Small,  61  Kan.  242,  59  Pac. 
262;  Van  Derlyn  v.  Mack,  137  Mich.  146, 
66  L.R.A.  437,  109  Am.  St.  Rep.  669,  100 
X.  W.  278,  4  Ann.  Gas.  879;  Phillips  v. 
McConica,  69  Ohio  St.  1,  69  Am.  St.  Rep. 
753,  51  X.  E.  445;  Merritt  v.  Morton,  143 
Ky.  133,  33  L.R.A.(N.S.)  139,  136  S.  W. 
133;  Wallace  v.  Noland,  246  111.  535,  138 
Am.  St  Rep.  247,  92  N.  E.  956;  Boaz  v. 
Swinney,  79  Kan..  332,  99  Pac.  621;  Car- 
roll's Estate,  219  Pa.  440,  123  Am.  St. 
Rep.  673,  68  Atl.  1038;  Burnett's  Estate,  219 
Pa.  599,  69  Atl.  74;  Hockaday  v.  Lynn,  200 
Mo.  466,  8  L.R.A.(N.S.)  117,  118  "^Am.  St 
Rep.  672,  98  S.  W.  585,  9  Ann.  Gas.  776; 
Gammons  v.  Gammons,  212  Mass.  454,  99 

Johnston,  Gh.  J.,  delivered  the  opinion 
of  the  court: 

G.  W.  Riley  and  his  wife,  Drucilla  K. 
Riley,  had  two  children,  named  Haida 
Clothier  and  Allie  G.  Day.  Haida  Clothier 
adopted  a  child  named  Gertie  McCaffrey. 
In  1907  Haida  Clothier  died  intestate,  and 
left  surviving  her  parents,  her  sister,  and 
the  adopted  daughter.  Later  Drucilla  K. 
Riley,  who  owned  a  tract  of  land,  died  in- 
testate, leaving  as  her  survivors  her  hus- 
band, G.  W.  Riley,  her  daughter,  Allie  G. 
Day,  and  the  granddaughter,  Gertie.  G. 
W.  Riley  and  Allie  G.  Day  each  claimed  one 
half  of  the  real  estate  mentioned  while  Ger- 
tie claimed  the  share  that  her  foster  mother, 
Haida  Clothier,  would  have  inherited  if 
she  had  survived  the  decedent,  Mrs.  Riley. 
These  were  the  respective  claims  of  the  par- 
ties in  a  proceeding  brought  to  determine 
the  o.wnership  of  the  decedent's  land.  The 
question  then  is,  Will  the  property  of  Mrs. 
Riley  descend  to  the  adopted  child  of  her 
deceased  daughter?  The  validity  of  the 
adoption  of  Gertie  is  not  questioned,  and 
there  is  no  doubt  that  she  does  inherit  from 
her  adopting  mother;  but  the  contention  is 
that  she  does  not  inherit  the  property  of 
the  parent  of  the  adopting  mother. 

After  prescribing  the  steps  necessary 
to  the  adoption  of  a  minor  child,  the  statute 
declares  that  the  person  adopting  the  minor 
is  entitled  to  exercise  all  the  rights  of  a 
parent,  and  is  subject  to  all  the  liabilities 
44  L.R.A.(N.8.) 


of  that  relation,  and,  as  to  the  status  and 
rights  of  the  adopted  child,  it  provides 
that  "minor  children  adopted  as  aforesaid 
shall  assume  the  surname  of  the  person  by 
whom  they  are  adopted,  and  shall  be  entitled 
to  the  same  rights  of  person  and  property 
as  children  or  heirs  at  law  of  the  person 
thus  adopting  them."  Gen.  Stat  1909, 
§  5066.  According  to  this  provision,  which 
has  been  in  force  since  1868,  the  minor  so 
adopted  is  not  only  given  the  position  of 
a  child,  but  is  placed  on  an  equality  with 
the  other  children  and  heirs  of  the  adopt- 
ing parent  as  to  all  personal  and  property 
rights.  It  is  claimed,  however,  that  a  pro- 
vision of  the  act  concerning  descents  and 
distributions  limits  the  rank  and  rights  thus 
conferred  on  an  adopted  child.  After  de- 
fining the  rights  and  portions  of  a  widow 
in  the  estate  of  her  deceased  husband,  and 
of  the  surviving  husband  in  the  estate  of 
the  deceased  wife,  it  is  provided  that,  "sub- 
ject to  the  rights  and  charges  hereinbefore 
contemplated,  the  remaining  estate  of  which 
the  decedent  died  seized  shall,  in  the  ab- 
sence of  other  arrangements  by  will,  descend 
in  equal  shares  to  his  children  surviving 
him,  and  the  living  issue,  if  any,  of  prior 
deceased  children;  but  such  issue  shall  col- 
lectively inherit  only  that  share  to  which 
their  parent  would  have  been  entitled  had  he 
been  living."  Gen.  Stat  1909,  §  2952.  This 
is  an  amendment  of  two  sections  of  that 
act  which  had  been  in  force  unchanged, 
from  the  enactment  of  the  act  in  1868  until 
the  amendment  of  1891.  The  sections 
amended  read:  "Subject  to  the  rights  and 
charges  hereinbefore  contemplated,  the  re- 
maining estate  of  which  the  decedent  died 
seised  shall,  in  the  absence  of  other  ar- 
rangements by  will,  descend  in  equal  shares 
to  his  children.  If  any  one  of  his  children 
be  dead,  the  heirs  of  such  child  shall  in- 
herit his  share,  in  accordance  with  the 
rules  herein  prescribed,  in  the  same  man- 
ner as  though  such  child  had  outlived  his 
parent"    Gen.  Stat  1889,  §§  2609,  2610. 

All  agree  that,  under  the  law  as  it  ex- 
isted prior  to  the  amendment,  an  adopted 
child  took  all  the  rights  of  a  natural  child, 
and,  if  it  had  remained  unchanged,  Gertie 
would  have  inherited  the  share  that  would 
have  descended  to  her  adopting  mother, 
Haida,  if  Haida  had  outlived  her  mother, 
Mrs.  Riley.  It  is  contended  that  the  legis- 
lature, by  the  use  of  the  words  "living  is- 
sue" in  the  amendment,  intended  to  make  a 
distinction  between  adopted  and  natural 
children,  and  that  only  natural  children  of 
a  deceased  parent  should  inherit  from  the 
ancestors  of  that  parent.  In  the  amend- 
ment no  reference  is  made  to  the  adoption 
statute  which  gives  the  adopted  child  the 
status  and  rights  of  a  child  by  blood,  and 
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there  is  nothing  in  the  amendment,  except 
the  words  "living  issue,"  which  looks  to- 
wards limiting  or  repealing  the  adoption 
act.  It  has  been  said  that  the  adoption 
act,  which  is  of  recent  origin,  "is  founded 
upon  a  wise  and  beneficent  purpose,  which 
should  be  sustained  and  promoted  by  giving 
the  law  a  •  liberal  construction."  Boaz  v. 
Swinney,  79  Kan.  332,  334,  99  Pac.  621. 
It  is  hardly  conceivable  that  the  legisla- 
ture intended  to  abrogate  the  provisions  of 
the  adoption  act,  or  to  cut  out  the  rights 
expressly  conferred  upon  adopted  children 
by  that  act,  in  such  an  indirect,  blind  way. 
In  fact,  the  words  "living  issue"  are  fre- 
quently used  interchangeably  with  "living 
children,"  a  phrase  which  fairly  includes 
adopted  children. 

It  is  true  that  in  its  strictest  sense  the 
word  "issue"  applies  to  those  who  are  ef 
the  blood;  but  in  common  parlance  the 
meaning  of  the  word  is  "children,"  but, 
when  the  term  is  used  in  legal  documents, 
its  prima  facie  meaning  is  descendants. 
Webster's  New  Int.  Diet,  23  Cyc.  359. 

In  the  act  concerning  the  construction  of 
statutes  it  is  provided  that  "the  word 
'issue,'  as  applied  to  the  descent  of  estates, 
includes  all  the  lawful  lineal  descendants 
of  the  ancestor."  Gen.  Stat.  1909,  §  9037, 
subd.  7.  But  the  term  "descendants"  is 
sometimes  used  synonymously  with  "chil- 
dren" (Schmaunz  v.  Goos,  132  Mass.  141), 
and  "lineal  descendants"  has  been  held  to 
include  adopted  children  (Warren  v.  Pres- 
cott,  84  Me.  483,  17  L.R.A.  435,  30  Am.  St. 
Rep.  370,  24  Atl.  948).  It  does  not  appear 
that  the  word  is  used  in  its  strictest  sense 
in  other  sections  of  the  statute  concerning 
descents  and  distributions.  In  the  section 
following  the  one  under  consideration  the 
word  means  "child"  or  "children."  It  is 
there  provided  that,  "if  the  intestate  leave 
no  issue,  the  whole  of  his  estate  shall  go 
to  his  wife;  and  if  he  leave  no  wife  nor 
issue,  the  whole  of  his  estate  shall  go  to  his 
parents."  Gen.  Stat.  1909,  §  2953.  This 
provision  has  stood  unchanged  sin^e  the  act 
was  passed,  and  yet  it  would  hardly  be 
claimed  that,  if  an  intestate  left  an  adopted 
child,  the  whole  of  the  estate  would  go  to 
the  widow.  It  has  been  the  generally  ac- 
cepted interpretation  of  this  provision,  that 
"issue"  is  used  as  the  equivalent  of  "chil- 
dren," and  that  an  adopted  child  of  an 
intestate  would  share  in  the  estate  with  the 
widow,  and  that,  if  no  wife  was  left,  a  sur- 
viving adopted  child  would  take  the  estate 
rather  than  the  parents  of  the  intestate. 
Authorities  are  cited  wherein  the  word  "is- 
mie"  is  given  a  stricter  and  narrower  mean- 
ing which  excludes  adopted  children. 
Phillips  V.  McConica,  59  Ohio  St.  1,  69  Am. 
St  Rep.  753,  51  N.  E.  445;  Van  Derlyn  v. 
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Mack,  137  Mich.  146,  66  L.R.A.  437,  109 
Am.  St.  Rep.  669,  100  N.  W.  278,  4  Ann. 
Cas.  879;  Wallace  v.  Noland,  246  111.  535, 
138  Am.  St  Rep.  247,  92  N.  E.  956;  Hock- 
aday  v.  Lynn,  200  Mo.  456,  8  L.R.A.(N.S.) 
117,"  118  Am.  St  Rep.  672,  98  S.  W.  585,  9 
Ann.  Cas.  775;  Burnett's  Estate,  219  Pa. 
599,  69  Atl.  74. 

The  word  is  used  in  different  senses  in 
the  various  statutes,  and  its  interpreta- 
tion depends  largely  on  the  connection  in 
which  it  appears  and  the  sense  in  which  it 
is  used  in  the  same  act  or  in  others  on 
related  subjects.  A  case  somewhat  like  this 
one  was  decided  in  Massachusetts.  There  a 
statute  provided  that  an  adopted  child 
should  inherit  as  if  born  in  lawful  wed- 
lock. In  a  statute  of  descents,  which  was 
enacted  after  the  adoption  statute  was 
passed,  it  was  provided  that,  when  a  hus- 
band dies  intestate  and  "leaves  no  issue  liv- 
ing," the  widow  shall  .  receive  a  certain 
share.  It  was  there  contended  that,  by 
the  use  of  the  words  "issue  living"  in  the 
later  statute,  it  was  intended  and  had  the 
effect  to  exclude  adopted  children.  The 
court  held,  however,  that  the  adopted  child 
is  "issue"  within  the  meaning  of  that 
statute,  and  saying  that,  if  the  statute  was 
given  a  stricter  meaning,  it  would  operate 
to  repeal,  pro  tantOy  the  adoption  act 
wherein  the  adopted  child  had  been  placed 
on  an  equality  with  a  natural  child.  It 
was  also  said  that,  as  an  adopted  child 
was  expressly  given  the  status  of  a  natural 
child,  it  was  not  supposable  that  the  legis- 
lature intended,  by  the  use  of  the  term 
quoted,  to  take  from  an  adopted  child  the 
rights  so  explicitly  given,  and  that  there- 
fore the  words  "issue  living"  should  be 
construed  in  the  sense  of  child  or  children, 
and,  when  so  treated,  the  term  fairly  in- 
cluded adopted  children.  Buckley  v.  Fra- 
sier,  153  Mass.  525,  27  N.  E.  768.  Other 
authorities  in  which  the  word  was  held  to 
include  adopted  children  are  Re  Newman, 
75  Cal.  213,  7  Am.  St  Rep.  146,  16  Pac. 
887;  Re  Wardell,  57  Cal.  484;  Ross  v.  Ross, 
129  Mass.  243,  37  Am.  Rep.  321;  Warren 
V.  Prescott,  84  Me.  483,  17  L.R.A.  435,  30 
Am.  St  Rep.  370,  24  Atl.  948;  Shick  v. 
Howe,  137  Iowa,  249,  14  L.R.A. (N.S.)  980, 
114  N.  W.  916;  Virgin  v.  Marwick,  97  Me. 
578,  55  Atl.  520;  Rowan's  Estate,  6  Pa.  Co. 
Ct  461. 

We  think  that  the  legislature  did  not 
intend  to  repeal  the  provisions  of  the  adop- 
tion act  which  fixed  the  status  of  an 
adopted  cliild  and  gave  it  the  inheritable 
rights  of  a  natural  born  child,  and  also 
that  the  words  "living  issue"  in  General 
Statutes  of  1909,  §2952,  were  used  in  the 
sense  of  living  children.  It  is  said  that  this 
interpretation,    if    adopted,   will   leave   the 
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amendment  of  1891  without  effect,  and  oper- 
ate to  reinstate  the  statute  as  it  existed 
before  the  amendment.  The  appellee  in- 
quires, What  possible  purpose  could  the 
legislature  have  had,  except  to  restrict  the 
descent  of  property  to  the  natural  children 
of  any  prior  deceased  child  of  an  intestate? 
There  are  good  reasons  to  infer  that  the 
amendment  was  enacted  to  cut  out  the  right 
of  the  husband  or  wife  of  the  intestate  and 
of  the  deceased  child  to  inherit  a  share  of 
the  estate  of  the  ancestors  of  such  child. 
After  Delashmutt  v.  Parrent,  40  Kan.  641, 
20  Pac.  504,  was  decided,  there  was  some 
surprise  at  the  interpretation  there  given 
to  the  word  "heirs,"  under  which  the  sur- 
viving husband  or  wife  of  an  intestate 
could  take  the  share  that  a  prior  deceased 
child  would  have  taken  if  he  had  outlived 
his  parent.  An  agitation  was  at  .once 
started  for  the  enactment  of  a  measure 
that  would  give  the  remaining  estate  of  an 
intestate  to  the  surviving  children  and  to 
the  living  children  of  a  prior  deceased 
child,  so  as  to  cut  out  the  right  of  the  sur- 
viving husband  or  wife  of  the  intestate  to 
inherit  the  share  of  a  deceased  child,  and 
also  to  exclude  the  husband  or  wife  of  such 
deceased  child  from  inheriting  any  part  of 
that  share.  At  the  succeeding  legislature 
the  amendment  was  made  to  meet  this  de- 
mand, and  which,  as  we  have  seen,  gives 
the  remaining  estate  of  an  intestate  to  his 
surviving  children  and  the  living  children 
of  a  prior  deceased  child,  instead  of  to  the 
heirs  of  such  child.  This,  we  think,  was 
the  purpose  of  the  amendment,  rather  than 
to  nullify  the  principal  provisions  of  the 
adoption  act,  or  to  discriminate  among  the 
children  of  a  deceased  child  of  an  intestate. 
The  judgment  will  therefore  be  reversed, 
with  the  direction  to  enter  judgment  award- 
ing to  Gertie  McCaffrey  a  one-fourth  in- 
terest of  the  real  estate  involved  in  this 
proceeding. 


KENTUCKY  COURT  OP  APPEALS. 

LINDSEY    G.    WALKER,    Adrar.    etc.,    of 
Oscar  Waller,  Deceased,  Appt., 

V. 

J.  A.  COLLINS  WORTH. 

(144  Ky.  3,  137  S.  W.  766.) 

Proximate   cause   —   sale   of   liquor  — 
homicide  by  consumer. 

The  sale  of  the  liquor  is  not  the  proxi- 
mate cause  of  a  homicide  committed  by  one 
under  its  influence,  so  as  to  render  the 
seller  liable  for  the  death,  under  statutory 
provisions  giving  a  riglit  of  action  for 
wrongful  death,  even  though  the  sale  was 
unlawful. 

(May  30.  1911.) 
44  L.RJL(N.S.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lawrence 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  wrong- 
ful death  of  plaintiff's  intestate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  D.  O'Neal,  Jr.,  for  appellant: 

The  legislature  may  change  the  rule  of 
common  law  which  looks  only  to  the  prox- 
imate cause  of  the  mischief,  in  attaching 
the  legal  responsibility  and  allow  a  recov- 
ery to  be  had  against  those  whose  acts  con- 
tributed, although  remote,  to  produce  it. 

Bertholf  v.  O'Reilly,  74  N.  Y.  609,  30 
Am.  Rep.  323;  Volans  v.  Owen,  74  N.  Y. 
520,  30  Am.  Rep.  337;  Mead  v.  Stratton, 
87  N.  Y.  493,  41  Am.  Rep.  386;  McCarty 
V.  Wells,  4  N.  Y.  Supp.  673;  McClelland  v. 
Hein,  56  Neb.  600,  77  N.  W.  120;  Dunlap 
V.  Wagner,  85  Ind.  629,  44  Am.  Rep.  42; 
Binford  v.  Johnston,  82  Ind.  426,  42  Am. 
Rep.  608. 

Messrs.  S.  G.  Klnner,  R.  J.  Burns,  and 
M.  S.  Burns  for  appellee. 

Clay,  C,  delivered  the  opinion  of  the 
court : 

On  March  31,  1910,  Oscar  Waller  was 
killed  by  Ben  Blankenship.  Thereafter 
Lindsey  G.  Waller  qualified  as  administra- 
tor of  the  estate  of  Oscar  Waller,  and 
brought  this  action  against  J.  A.  Collins- 
worth  to  recover  damages  for  Waller's 
death.  A  demurrer  was  sustained  to  the 
petition  and  amended  petition,  and  the 
petition  dismissed;  hence  this  appeal. 

The  petition  and  amended  petition  charge, 
in  substance,  that  on  March  31,  1910,  J.  A. 

Note.^Right  of  action  in  the  absence 
of  a  civil  damage  act  for  injury  or 
death  following  unlawful  sale  of 
liquor. 

This  note  supplements  the  note  on  the 
same  question  in  Britton  v.  Samuels,  34 
L.R.A.(N.S.)    1036. 

As  to  whether  it  is  necessary,  in  order 
to  sustain  a  recovery  under  the  civil  dam- 
age act,  that  the  intoxication  be  the  proxi- 
mate cause  of  the  injury,  see  the  note  in 
13  L.R.A.(N.S.)    1158. 

As  to  the  wife's  right  of  action  at  com- 
mon law  against  one  selling  drugs  or  liquor 
to  the  husband,  see  the  note  in  40  L.K.A. 
(N.S.)   360. 

The  Illinois  court  declares  that  the  civil 
damage  act,  or,  as  it  is  called  in  that  state, 
the  dramshop  act,  provides  remedies  un- 
known to  the  common  law,  and  should  there- 
fore be  strictly  construed.  Schulte  v. 
Schleeper,  210  111.  357,  71  N.  E.  325. 

It  was  held  in  Couchman  v.  Prather,  162 
Ind.  250,  70  N.  E.  240,  that  one  who  was 
killed  as  the  result  of  intoxication  effected 
by  liquor  voluntarily  drunk  by  him  and 
sold  without  a  license,  could  not  have  main- 
tained  an  action  at  common  law  against 
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Collinsworth  was  engaged  in  the  business  | 
of  selling  merchandise;  that  he  had  in 
stock  and  was  selling  hard  cider  and  liquor 
that  would,  and  did,  produce  intoxication. 
On  the  day  of  the  homicide  Oscar  Waller 
and  Ben  Blankenship  went  to  appellee's 
store.  They  were  on  good  terras  when  they 
went  there.  While  in  the  store  appellee 
wrongfully  sold  and  furnished  to  them  in- 
toxicating drinks,  to  wit,  hard  cider,  which 
they  drank  in  the  store  in  such  quantities 
as  to  intoxicate  them.  They  left  appellee's 
store  in  an  intoxicated  condition.  After 
leaving,  Blankenship,  as  a  result  of  said 
intoxication,  became  angry  at  deceased, 
Waller,  and  wrongfully  and  unlawfully  shot 
and  killed  him.  At  the  time  of  the  sale 
appellee  had  no  license  to  retail  liquor, 
and  the  local  option  law  was  in  force  in 
the  county.  The  petition  concludes  with  an 
allegation  to  the  effect  that  the  wrongful 
acts  of  appellee  in  selling  to  and  furnish- 
ing said  Blankenship  intoxicating  drinks 
was  the  proximate  cause  of  said  shooting 
and  wounding  which  re&ulted  in  the  death 
of  deceased,  and  that,  but  for  said  wrongful 
and  unlawful  acts  of  Collinsworth,  de- 
ceased would  not  have  been  killed.  Dam- 
ages were  asked  in  the  sum  of  $10,000. 

In  many  of  the  states  there  are  special 
statutes  called  "civil  damage  acts,"  which 
give  in  certain  cases  a  right  of  action  to 
one  injured  because  of  the  unlawful  sale 
of  intoxicating  liquors.  In  this  state  we 
have  no  such  act.  The  nearest  approach 
thereto  is  §  1307,  Ky.  Stat.  (§  3634,  Russell's 
Stat.)  which  gives  to  the  wife,  or  the  father 
or  the  mother,  or  the  child,  of  such  in- 
ebriate, a  right  of  action  against  a  person 
who,  after  written  notice  forbidding  him  to 
do  so,  "shall  sell,  lend,  give,  procure  for, 
or  furnish  spirituous,  vinous,  or  malt 
liquors,  or  any  mixture  of  either,  knowing- 


ly, to  any  person  who  is  an  inebriate  or  in 
the  habit  of  becoming  intoxicated  or  drunk/' 
etc.  Manifestly  this  action  was  not  predi- 
cated on  this  statute,  and  it  therefore  has 
no  application. 

Section  241  of  the  Constitution  is  as  fol- 
lows: "Whenever  the  death  of  a  person 
shall  result  from  an  injury  inflicted  by 
negligence  or  wrongful  act,  then,  in  every 
such  case,  damages  may  be  recovered  for 
such  death,  from  the  corporations  and  per- 
sons so  causing  the  same.  Until  otherwise 
provided  by  law,  the  action  to  recover  such 
damages  shall  in  all  cases  be  prosecuted  by 
the  personal  representative  of  the  deceased 
person.  The  general  assembly  may  provide 
how  the  recovery  shall  go  and  to  whom 
belong;  and  until  such  provision  is  made, 
the  same  shall  form  part  of  the  personal 
estate  of  the  deceased  person."  Section  G 
of  the  Kentucky  Statutes  ( §  11,  Russell's 
Stat.)  provides,  in  part,  as  follows:  "When- 
ever the  death  of  a  person  shall  result  from 
an- injury  inflicted  by  negligence  or  wrong- 
ful act,  then,  in  every  such  case,  damages 
may  be  recovered  for  such  death  from  the 
person  or  persons,  company  or  companies, 
corporation  or  corporations,  their  agents 
or  servants,  causing  the  same,  and  when 
the  act  is  wilful  or  the  negligence  is  gross, 
punitive  damages  may  be  recovered ;  and  the 
action  to  recover  such  damages  may  be 
prosecuted  by  the  personal  representative 
of  the  deceased."  It  is  solely  upon  the 
foregoing  provisions  of  the  Constitution 
and  statutes  that  appellant  predicates  his 
right  to  recover  in  this  action.  The  argu- 
ment is  made  that  the  sale  of  the  liquor 
to  Blankenship  was  unlawful,  both  because 
the  sale  was  made  in  local  option  territory 
and  because  Blankenship  was  a  minor;  that 
appellee's  wrongful  and  unlawful  act  was 
the    cause    of    Blankenship's    intoxication; 


the  seller  of  the  liquor,  had  he  lived;  and 
that  therefore  his  administrator  could  not 
maintain  an  action  under  a  statute  provid- 
ing that  when  the  death  of  one  is  caused 
bv  the  wrongful  act  or  omission  of  another, 
tne  personal  representatives  of  the  former 
may  maintain  an  action  against  the  latter, 
!f  the  former  might  have  maintained  an 
action  had  he  lived. 

It  was  held  in  an  early  Missouri 
case  that  one  who  unlawfully  sold  liquor 
to  a  slave  was  liable  to  the  owner  for  the 
slave's  death,  where  it  was  the  natural  con- 
sequence of  drinking  the  liquor.  Skinner 
V.  Hughes,  13  Mo.  440,  following  the  parallel 
case  of  Harrison  v.  Berkley,  1  Strobh.  L. 
525,  47  Am.  Dec.  578. 

Attention  is  also  directed  to  Rommel  v. 
Schambacher,  120  Pa.  579,  6  Am.  St.  Rep. 
732,  11  Atl.  779,  sustaining  a  recovery  from 
a  saloon  keeper  in  favor  of  a  plaintiff,  who, 
while  in  the  defendant's  saloon,  where  he  be- 
came intoxicated,  was  injured  by  having  his 
44  L.Rji.(N.S.) 


clothing  purposely  set  on  fire  by  a  drunken 
companion,  in  the  defendant's  view.  The 
court  said  that  if  the  defendant  saw  the 
companion  setting  fire  to  the  plaintiff,  and 
did  not  interfere  to  prevent  it,  he  was  guilty 
of  a  breach  of  duty  to  protect  his  guest, 
and  that  if,  on  the  other  hand,  he  was 
guilty  of  malcing  the  companion  drunk,  and 
knew  that  he  was  drunk,  he  was  bound  to 
see  that  he  inflicted  no  injury  upon  his 
guest. 

In  Bissell  v.  Starzinger,  112  Iowa,  206,  83 
N.  W.  1065,  involving  an  action  under  the 
death  statute,  the  court  denied  a  recovery 
in  favor  of  the  wife  against  one  who  unlaw- 
fully sold  her  husband  liquor,  where  the 
same  was  voluntarilv  drunk  by  himself,  the 
court  saying  that  the  sale  of  liquor  to  an 
habitual  drunkard  in  violation  of  statute 
was  not  such  a  breach  of  the  peace  as  to 
negative  the  idea  of  consent  by  the  pur- 
chaser, and  thus  afford  a  right  of  action. 

L.A,  W* 
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and  that  Waller's  death  was  the  natural 
result  of  the  intoxication  which  appellee 
had  brought  about.  The  constitutional  pro- 
vision, and  the  section  of  the  statute  en- 
acted in  pursuance  thereto,  make  the  party 
guilty  of  the  wrongful  act  liable  only  in 
the  event  that  his  wrongful  act  is  the  prox- 
imate cause  of  the  injury  complained  of. 
In  the  case  of  Shields  v.  Louisville  &  N.  R. 
Co.  97  Ky.  103,  27  L.R.A.  680,  29  S.  W. 
978,  this  court,  in  discussing  the  question 
of  proximate  and  remote  cause,  used  the 
following  language:  "We  find  the  general 
doctrine  on  this  subject  announced  (16 
American  and  English  Encyclopedia  of  Law, 
p.  428)  to  be  that  'it  is  a  maxim  that  the 
law  looks  at  the  proximate,  and  not  at  the 
wemote,  cause  of  any  injury,  and  that  out  of 
the  application  of  this  maxim  grows  the  lia- 
bility or  nonliability  of  a  defendant  charged 
with  the  infliction  of  an  injury  by  his 
negligence,  and  unless  the  alleged  negli- 
gence of  the  defendant  was  tlie  proximate 
cause  of  the  injury  of  which  plaintiff  com- 
plains, there  can  be  no  recovery;  for  con- 
sequences of  which  his  act  or  omission  was 
onlv  a  mere  condition  or  remote  cause,  tlie 
defendant  is  not  liable.'  ...  'It  follows 
that,  to  constitute  actionable  negligence, 
there  must  be  not  only  a  causal  connection 
between  the  negligence  complained  of  and 
the  injury  suffered,  but  the  connection  must 
be  by  a  natural  and  unbroken  sequence, — 
without  intervening  efficient  causes, — ^so  that 
but  for  the  negligence  of  the  defendant,  the 
injury  would  not  have  occurred;*  that  *it 
must  not  only  be  a  cause,  but  the  proxi- 
mate,— that  is,  the  direct  and  immediate, — 
efllicient  cause  of  the  injury.* " 

In  every  case  the  inquiry  is:  Was  the 
injury  a  natural  and  probable  consequence 
of  the  wrongful  act,  and  ought  it  to  have 
been  foreseen  in  the  light  of  the  attending 
circumstances?  In  this  case  the  deceased 
was  killed  by  Blankenship.  Appellee's  act 
in  selling  the  liquor  was  not  the  efficient 
cause  of  the  death.  Waller  would  never 
have  been  killed  had  it  not  been  for  the 
intervening  act  of  Blankenship.  All  that 
can  be  said  is  that  appellee's  unlawful  act 
produced  a  condition  of  mind  out  of  which 
the  killing  might  have  resulted.  So  many 
elements  mav  enter  into  a  homicide  that 
it  is  impossible  to  say  it  is  the  natural 
result  of  intoxication.  In  order  to  reach 
Much  a  conclusion,  we  would  have  to  elim- 
inate entirely  all  those  elements  of  feeling, 
of  temperament,  of  disposition,  lack  of  self- 
control,  and  of  inherent  tendency  to  com- 
mit crime,  which  mi«;ht  of  themselves  have 
l»een  sufficient  to  bring  about  the  tragic  re- 
sult, even  though  the  person  committing 
the  homicide  had  not  been  undrr  the  in- 
fluence of  liquor.  WMiile  it  may  be  true 
44  L.RA.(N.S.) 


that  many  homicides  result  from  intoxi- 
cation, yet,  as  a  vast  majority  of  the  people 
who  drink  do  not  commit  murder,  the 
per  cent  of  homicides  resulting  from  intox- 
ication is  so  small  that  it  cannot  be  said 
that  he  who  sells  the  liquor  that  causes  the 
intoxication  may^  reasonably  contemplate 
that  murder  will  follow,  and  is  therefore 
liable  in  damages  for  his  wrongful  act. 

As  appellant's  petition  as  amended  failed 
to  state  a  cause  of  action,  it  follows  that 
the  judgment  dismissing  it  must  be 
affirmed;  and  it  is  so  ordered. 

Petition  for  rehearing  denied  September, 
1912. 
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CITY  OF  LEXINGTON,  Appt., 

V. 

SARAH  G.  H.  CHENAULT. 

(151  Ky.  774,  162  S.  W.  939.) 
Damages  ~-  change  of  grade  of  highway 
—  measure. 

1.  The  measure  of  damages  to  abutting 
property  for  the  change  of  a  street  grade 
is  the  difference  between  the  fair  market 
value   of   the  property   immediately   before 

'Sole,  —  Duty  of  property  owner  to  tniti' 
imize  damages  from  change  of  grade. 

Generally,  as  to  liability  of  municipal 
corporation  for  injury  .to  lateral  support 
in  making  street  improvements,  see  note  in 
12  L.R.A.  (N.S.)   696. 

In  accord  with  Lexington  v.  Chenault, 
it  was  held  in  Kansas  City  v.  Morton,  117 
Mo.  446,  23  S.  W.  127,  that  an  abutting 
property  owner  is  bound  to  use  reason- 
able exertion,  and  incur  necessary  expense, 
to  prevent  injury  to  his  property  from  the 
cutting  down  of  the  grade  of  the  highway, 
especially  where  the  buildings  and  improve- 
ments on  the  land  are  threatened  with  in- 
jury greatly  in  excess  of  the  cost  of  pro- 
tecting them. 

So,  the  dutv  of  using  ordinary  care  and 
reasonable  diligence,  and  making  Reasonable 
expenditures  within  his  ability,  to  pre- 
vent the  increase  of  damages,  rests  upon  an 
abutting  landowner  whose  property  may 
be  injured  by  the  flow  of  surface  water 
which  accumulated  on  account  of  the  change 
of  the  grade  in  making  street  improvements, 
and  flowed  upon  his  property  because  of  the 
city^s  failure  to  provide  an  outlet.  Cromer 
V.  Logansport,  38  Ind.  App.  801,  78  N.  E. 
1045. 

The  negligence  of  an  abutting  owner  in 
failing  to  guard  his  property  against  in- 
jury which  merely  adds  to  the  damajre  re- 
sulting from  tlie  change  of  grade  in  tlie 
highway  is  not  a  bar  to  his  action  for 
damages,  but  it  will  have  the  effect  of  di- 
minishing the  damages,  or  go  in  mitigation 
thereof.    Ibid.  A.  L.  R. 
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it  became  known  that  the  work  would  be 
done  and  just  after  the  work  was  com- 
pleted. 

Highway  —  change   of   grade  — duty   to 
minimize  injury. 

2.  An  abutting  property  owner  must  ex- 
ercise such  care  to  prevent  injury  to  his 
property  from  the  cutting  down  of  the 
grade  of  the  adjoining  highway  as  may 
reasonably  be  expected  of  a  person  of  ordi- 
nary prudence  under  like  circumstances. 

(January  29,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Fayette 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injury  to 
her  property  from  a  change  of  the  street 
grade.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Embry  Allen,  for  appellant: 

The  measure  of  damages  where  the  in- 
jury to  the  property  is  temporary  is  the 
reasonable  cost  of  repairing  it,  and  the  de- 
preciation in  its  rental  value  during  the 
period  sued  for  if  it  be  rented,  or  if  the  owner 
occupied  it,  the  diminution  in  the  value  of 
its  use. 

Madisonville  v.  Hardman,  29  Ky.  L.  Rep. 
254,  92  S.  W.  931;  Ewing  v.  Louisville, 
140  Ky.  726,  31  L.R.A.(N.S.)  612,  131  S. 
W.  1016;  Toebbe  v.  Covington,  145  Ky. 
763,  141  8.  W.  421. 

Messrs.  Kimball  •&  Hunter  for  appellee. 

Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Mrs.  Sarah  G.  Chenault  owns  property  in 
Lexington,  Kentucky,  on  which  she  resides, 
fronting  178  feet  on  Limestone  street  and 
running  back  to  Upper  street.  The  lot 
was  higher  than  the  street,  and  a  retaining 
wall  had  been  built  along  the  front  of  the 
lot  to  hold  the  earth.  The  house  set  back 
67  feet  from  the  street,  and  the  front  yard 
was  set  in  trees,  flowers  and  shrubbery.  The 
city  of  Lexington  changed  the  grade  of 
Limestone  street,  lowering  it  at  the  corners 
of  Mrs.  Chenault's  lot  about  6  or  8  inches, 
and  in  the  center  of  the  lot,  according  to 
her  proof,  28  inches,  and  according  to  the 
proof  for  the  city  22  inches.  The  result 
of  cutting  down  the  grade  of  the  street 
was  that  the  stone  wall  in  front  of  the 
property  fell  down  and  had  to  be  removed. 
A  lot  of  the  earth  which  was  near  the  wall 
caved  in,  and  had  also  to  be  removed.  She 
then  had  the  ground  terraced  and  sodded. 
This  action  was  filed  by  her  against  the  city 
to  recover  damages  for  the  injury  to  her 
property  by  reason  of  the  change  in  the 
grade  of  the  street.  On  the  trial  of  the 
case  before  a  jury,  there  was  a  verdict  and 
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judgment  in  her  favor  for  $1,500.    The  city 
appeals. 

John  Hutsell,  Barney  Treacy,  and  John 
A.  Geary  were  allowed,  over  the'  defend- 
ant's objection,  to  testify  how  much  they 
thought  the  plaintiff's  property  had  been 
damaged,  without  being  required  to  state 
what  its  fair  market  value  was  before  and 
after  the  injury;  and  there  was  on  the 
trial  much  other  testimony  of  like  char- 
acter, although  the  court  indicated  to 
counsel  more  than  once  what  the  proper 
form  of  the  question  should  be.  In  Illi- 
nois C.  R.  Co.  V.  Smith,  110  Ky.  207,  61 
S.  W.  3,  we  said:  "A  witness  asked  the 
mere  question,  'How  much,  in  your  opin- 
ion, was  A  damaged  by  the  overflowing  of 
his  lands'  at  a  certain  time,  left  the  wit-* 
ness  to  determine  the  measure  of  damage, 
and  to  apply  it.  In  thus  determining  the 
measure  of  damages,  the  witness  exercises 
the  functions  of  the  court,  and,  in  applying 
it,  the  functions  of  the  jury.  Besides, 
neither  the  jury  nor  the  court,  nor  counsel 
interested,  could  know  what  measure  the 
witness  adopted,  and  therefore  would  not 
know  what  just  value  to  give  his  opinion, 
even  had  it  been  competent  as  testimony. 
In  such  a  case  we  think  the  court  should 
determine  the  criterion  of  recovery,  and  con- 
trol the  evidence  of  damage  by  it.  If  the  cri- 
terion is  the  diminished  rental  value  of  the 
land,  then  the  question  to  the  witness  is, 
'What  was  the  rental  value  of  the  land  but 
for  the  injury  complained  of?'  and  then, 
*How  much,  if  any,  had  it  been  impaired  by 
reason  of  the  injury  complained  of?*  If  the 
criterion  is  the  diminished  salable  value  of 
the  land,  then  the  inquiry  is,  what  was  its 
salable  value  but  for  the  injury,  and  how 
much,  if  any,  has  its  salable  value  been 
diminished  by  reason  of  the  injury  com- 
plained of?  The  admission  of  the  character 
of  testimony  above  referred  to  was  error." 
See  also  Southern  R.  Co.  v.  A.  M.  E. 
Church,  —  Ky.  — ,  121  S.  W.  973;  Illinois 
C.  R.  Co.  V.  Haynes,  —  Ky.  — ,  122  S.  W. 
211. 

There  was  so  much  of  such  evidence  be- 
fore the  jury  on  the  trial  that  we  think  it 
may  have  misled  the  jury  and  prejudiced 
the  defendant  substantial! v.  The  measure 
of  damages  here  is  the  diminution  in  the 
fair  market  value  of  the  property  by  rea- 
son of  the  cutting  down  of  the  street.  The 
witnesses  may  state  the  fair  market  value 
of  the  property  as  a  whole,  or  its  value  per 
foot  front.  They  may  tell  in  detail  all  the 
changes  produced  in  the  property,  and  testi- 
fy to  any  fact  or  circumstance  within  their 
knowlcdgre  affecting  the  fair  market  value  of 
the  property;  but  they  should  not  be  al- 
lowed to  testify  generally  how  much  the 
property,  in  their  judgment,  has  been  de- 
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prec'iated  by  the  cutting  down  of  the  street. 
They  should  be  required  to  state  the  fair 
market  value  before  and  immediately  after 
the  injury;  for  only  in  this  way  can  the 
jury  judge  intelligently  of  the  relative 
value  of  the  testimony  of  the  different  wit- 
nesses. Purely  sentimental  matters  have 
no  place  in  an  inquiry  of  this  sort.  A  per- 
son may  be  much  attached  to  an  old  home, 
and  dislike  very  much  seeing  any  change 
made  in  it;  but  the  only  standard  of  legal 
compensation  is  the  diminution  in  the  fair 
market  value  of  the  property. 

In  Henderson  v.  Winstead,  109  Ky.  328, 
58  S.  W.  777,  we  said:  "The  measure  of 
damages  is  the  diminution  in  the  value  of 
the  property  by  reason  of  the  lowering  of 
the  grade  of  the  street." 

In  Covington  v.  Taffee,  24  Ky.  L.  Rep. 
373,  68  S.  W.  629,  we  again  said:  "The 
recovery  should  have  been  limited  to  the 
difference,  caused  by  the  grading  of  the 
street,  between  the  fair  market  value  of 
the  property  before  and  after  the  grading 
was  done."  See  also  Louisville  v.  Kaye, 
122  Ky.  599,  92  S.  W.  564. 

In  Lewis,  on  Eminent  Domain  3d  ed. 
8  753,  it  is  said:  "Where  property  is  dam> 
aged  by  a  change  of  grade,  the  cost  of  ad- 
justing the  property  to  the  new  grade  may 
be  shown;  but  the  damages  are  not  neces- 
sarily measured  by  such  cost.  And  gen- 
erally the  cost  of  adjusting  the  property  to 
the  changed  conditions  brought  about  by 
the  taking,  or  of  alleviating  or  preventing 
the  continuance  of  the  damage,  or  of  chang- 
ing or  reconstructing  works  so  as  to  use 
the  property  as  before,  may  properly  be 
shown  and  considered  in  estimating  how 
much  the  property  has  been  damaged." 

In  lieu  of  instructions  1,  2,  and  3,  the 
court  on  another  trial  will  instruct  the 
jury:  (1)  If  they  believe  from  the  evi- 
dence that  the  fair  market  value  of  the 
plaintiff's  property  has.  been  decreased  by 
the  lowering  of  the  grade  of  Limestone 
street,  they  should  find  for  the  plaintiff. 
{2)  Unleds  they  so  believe,  they  will  find 
for  the  defendant.  (3)  If  the  jury  find 
for  the  plaintiff,  they  will  find  for  her, 
subject  to  No.  4,  such  a  sum  as  fairly 
represents  the  difference,  caused  by  the 
lowering  of  the  grade  of  the  street,  be- 
tween the  fair  market  value  of  the  prop- 
erty just  before  it  became  known  that  the 
work  would  be  done  and  just  after  the 
work  was  done.  (4)  It  was  incumbent  on 
the  plaintiff  to  exercise  such  care  in  pre- 
vent inj?  injury  to  the  property  from  the 
cutting  down  of  the  street  as  may  be  rea- 
sonably expected  of  a  person  of  ordinary 
prudence  under  like  circumstances;  and  if 
she  failed  to  exercise  such  care,  and  but 
for  puch  failure  on  her  part  some  of  the 
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injury  to  the  property  would  not  have  oc- 
curred, the  city  is  not  responsible  for  such 
loss.  If  any  of  the  loss  might  have  been 
avoided  by  a  reasonable  expense  in  ad- 
justing the  property  to  the  changed  Con- 
ditions, the  reasonable  cost  of  so  adjust- 
ing the  property  to  the  changed  conditions 
is  the  measure  of  recovery  for  such  loss. 

The  instructions  which  the  defendant 
asked  were  properly  refused.  But  the  de- 
fendant was  entitled  to  some  instruction 
presenting  its  defense.  It  was  the  duty  of 
the  property  holder  to  use  ordinary  care 
to  protect  the  property  and  minimize  the 
loss.  On  the  whole  case  we  conclude  that 
a  new  trial  should  be  granted. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 
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(152  Ky.  504,  153  S.  W.  764.) 

Tax  ~  exemption  ^  manufacturing  efl* 
tablishment. 

A  concern  engaged  in  making  clothing  to 
measure,  in  response  to  orders  procured  by 
exhibition  of  samples  and  sent  in  by  agents, 
is  not  a  manufacturing  establishment  with- 
in the  meaning  of  an  ordinance  exempting 
such  establishments  from  taxation  for  a 
specified  time  after  their  location  in  the 
city. 

(February  27,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Chancery  Branch,  First  Division, 
of  the  Circuit  Court  for  Jefferson  County, 
in  defendant's  favor  in  an  action  brought 
to  enjoin  them  from  assessing  for  municipal 

Note, '•^Making  clothing  to  measure  as 
manufacturing  for  purposes  of  tax 
laws, 

Tliere  is  a  conflict  among  the  few  au- 
thorities on  the  question  under  annotation. 

The  liolding  in  Standard  Tailobixo  Co.  v. 
Louisville,  to  the  effect  that  one  who 
makes  clothing  to  measure  is  not  a  manufac- 
turer within  the  meaning  of  the  Louisville 
tax  laws,  finds  support  in  State  v.  John- 
son, 20  Mont.  367,  51  Pac.  820,  which  is 
set  out  and  quoted  therein.  In  the  Mon- 
tana case  it  was  further  said  that  the 
"defendant  was  not  a  'manufacturer'  with- 
in the  true  intent  of  that  word  as  used,  and 
tliat  he  is  a  person  who  sells  goods,  wares, 
and  merchanaise  at  a  fixed  place  of  busi- 
ness,   and    is    accordingly    subject   to   the 
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taxation  property  alleged  to  be  exempt 
therefrom.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  S.   Mendel,   for  appellant: 

A  tailor  to  the  trade  concern  is  a  man- 
ufacturing establishment,  and  entitled  to 
five  years*  exemptions  from  city  taxes  un- 
der an  ordinance  of  the  city  of  Louisville. 

Hearn  v.  Van  Ingen,  7  Bush,  426;  Ken- 
tucky Electric  Co.  v.  Buechel,  146  Kj.  660, 
38  L.R.A.(N.S.)  907,  143  S.  W.  58;  Bogard 
v.  Tyler,  119  Ky.  637,  55  S.  W.  709;  State 
v.  Johnson,  20  Mont.  367,  51  Pac,  820; 
Landgraf  v.  Kuh,  188  111.  484,  59  N.  E. 
501. 

Mr.  Clayton  B.  Blakey,  with  Mr. 
Joseph  S.  Lawton,  for  appellees: 

Plaintiff  is  not  a  manufacturing  estab- 
lishment within  the  meaning  of  the  ordi- 
nance in  question. 

26  Cyc.  520;  State  v.  Johnson,  20  Mont. 
367,  51  Pac.  820;  Muir  v.  Samuels,  110 
Ky.  605,  62  S.  W.  481;  New  Orleans  v. 
Mannessier,  32  La.  Ann.  1075;  State  v. 
Eckendorf,  46  La.  Ann.  131,  14  So.  518. 

If  there  is  any  doubt  in  the  mind  of  the 
court  as  to  the  appellant's  right  to  the  ex- 
emption, "that  doubt  must  be  resolved  in 
favor  of  the  state"  or  city. 

Jones  Bros.  v.  Louisville,  142  Ky.  759,  136 
S.  W.  301 ;  Louisville  &  N.  R.  Co.  v.  Louis- 
ville, 143  Ky.  258,  136  S.  W.  611;"  Victor 
Cotton  Oil  Co.  V.  Louisville,  149  Ky.  149,  148 
S.  W.  10. 


payment  of  a  license"  as  such.  The  above 
cases  also  find  support  in  Murray  v.  State, 
11  Lea,  218,  wherein,  in  holding  that  a 
tailor  who  made  clothes  to  personal  order 
and  measure  was  a  merchant  and  required 
as  such  to  take  out  a  license,  it  was  said 
that  the  trial  court  properly  refused  to  in- 
struct the  jury  in  effect  that  persons  who 
manufacture  and  supply  goods  only  to  the 
previous  orders  of  the  customers,  although 
they  kept  on  hand  the  materials  from  which 
the  manufactured  articles  are  produced,  are 
not  merchants,  and  are  not  required  to  have 
a  license  which,  under  the  statute,  mer- 
chants are  required  to  procure.  And  see 
Cohn  V.  Parker,  41  La.  Ann.  894,  6  So.  718, 
wherein  it  was  held  that  the  cutting  and 
making  of  coats  and  pants  out  of  jeans 
cloth  which  had  been  already  manufactured 
was  not  manufacturing  within  the  meaning 
of  the  constitutional  provision  exempting 
capital,  etc.,  "employed  in  the  manufacture 
of  textile  fabrics." 

Directly  opposed  to  State  v.  Johnson, 
supra,  and  the  rule  therein  laid  down,  is 
State  v.  West,  34  Mo.  424,  whcrrin,  in  hold- 
ing that  a  tailor  who  kept  cloth  which  he 
made  up  to  the  personal  orders  of  his 
customers  for  their  personal  use,  and  not 
to  be  resold,  was  not  a  merchant  within  the 
meaning  of  Missouri  Acts  1850,  p.  53,  §§ 
1  and  6.  requiring  merchants  "who  shall 
44  L.RJL.(N.S.) 


Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  for  decision  in  this 
case  is  whether  or  not  the  appellant  com- 
pany is  a  manufacturing  establishment 
within  the  meaning  of  an  ordinance  of  the 
city  of  Louisville  exempting  from  taxa- 
tion for  a  period  of  five  years  manufactur- 
ing establishments.  The  ordinance  reads, 
in  part:  "That,  in  order  to  induce  the  lo- 
cation of  more  manufacturing  establish- 
ments  within  the  city,  .  .  .  the  same 
are  hereby  exempted  for  a  period  of  five 
years  after  such  location  and  the  com- 
mencement of  the  business  of  manufactur- 
ing thereat,  from  all  taxation  whatever  by 
the  city  of  Louisville  on  all  property,  real 
or  personal,  employed  or  used  by  such  per- 
son, firm,  or  corporation  in  conducting  the 
business  of  such  manufacturing  establish- 
ment, and  which  would  otherwise  be  sub- 
ject to  city  taxation." 

The  business  in  which  the  appellant  com- 
pany is  engaged  is  thus  stated  in  its  plead- 
ing: "Plaintiff  states  that  it  has,  since  its 
formation,  been  engaged  in  manufacturing 
men's  clothing.  States  that  most  of  its 
manufacturing  is  of  the  kind  technically 
known  as  'tailors  to  the  trade,'  said  term 
meaning  that  it  does  not  manufacture 
clothing  wholesale  and  sell  by  general  sizes 
and  lots,  but  that  it  distributes  samples  of 
its  cloth  among  local  dealers,  largely  coun- 
try merchants,  who  have  the  prospective 
purchaser   select   a   style   of   goods,   whicli 


deal  in  the  selling  of  goods,  wares,  and 
merchandise  at  any  store,  stand,  or  place 
occupied  for  that  purpose,"  to  take  out  a 
license,  it  was  said  that  the  tailor  was  "a 
manufacturer,  and  not  a  merchant."  This 
statement  seems  not  to  have  been  necessarv 
to  the  decision,  as  it  would  have  been  suf- 
ficient to  have  held  merely  that  the  tailor 
was  not  a  merchant-  within  the  statute 
under  construction. 

And  in  Radebaugh  v.  Plain  City,  11  Ohio 
Dec.  Reprint,  612,  28  Ohio  L.  J.  107,  it  was 
held  that  a  nonresident  merchant  tailor 
who  exhibited  samples  of  cloth  and  took 
orders  for  individual  suits  of  clothing  to 
be  made  by  him  and  delivered  at  a  future 
time  was  not  a  tailor,  but  was  "a  manu- 
facturer of  the  goods  he  sold,"  within  the 
meaning  of  a  statute  and  ordinance  re- 
quiring tailors  to  pay  a  license,  but  exempt- 
ing persons  selling  "articles  manufactured 
from  their  own  material."  In  reaching  this 
conclusion  the  court  said:  "One  need  not 
manufacture  every  ]K)rtion  of  the  material 
used,  and  construct  from  the  original  ma- 
terial, in  order  to  be  a  manufacturer. 
When,  by  the  application  of  skill  and  labor, 
an  article  or  articles  are  so  transformed 
as  to  become  a  different  article  of  increased 
value,  such  article  may  generally  be 
classed  as  a  'manufactured  article.' " 

G.  J.  C. 
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selection  is  sent  in  to  the  plaintiff,  together 
with  the  purchaser's  measurement  or  fig- 
ure, whereupon  the  clothing  is  manufactur- 
ed in  accordance  with  these  specifications 
and  sold  to  the  merchant  to  be  resold  by 
him  to  the  buyer." 

The  words  "manufacturing  establishment" 
have  been  given  a  variety  of  meanings,  de- 
pending largely  on  the  circumstances  sur- 
rounding the  case  in  which  they  have  been 
used.  The  result  of  irhis  is  that,  although 
the  words  have  been  often  defined  by  the 
courts,  few  judicial  precedents  can  be  found 
that  may  be  properly  applied  to  any  par- 
ticular state  of  facts.  Webster  defines 
"manufacture"  to  be:  "The  process  or  oper- 
ation of  making  wares  or  any  material  prod- 
ucts by  hand,  by  machinery,  or  by  other 
agency;  often  such  process  or  operation 
carried  on  systematically  with  division  of 
labor  and  with  the  use  of  machinery.  Any- 
thing made  from  raw  materials  by  the  hand, 
by  machinery,  or  by  art,  as  clothes,  iron 
utensils,  shoes,  machinery,  saddlery."  And 
this  definition  in  different  forms  of  expres- 
sion embodies  the  general  idea  that  may  be 
found  in  all  the  cases  where  the  word  has 
come  up  for  construction;  but,  in  applying 
it  to  the  facts  of  particular  cases  in  which 
the  construction  of  ordinances  or  statutes 
was  involved,  the  courts,  especially  in  li- 
cense and  exemption  cases,  have  found  it 
necessary,  in  carrying  out  the  legislative 
intent  in  the  use  of  the  word,  to  materiallv 
limit  the  scope  of  this  general  definition, 
which  is  broad  enough  to  embrace  almost 
every  concern  that  is  engaged  in  the  busi- 
ness of  changing  the  nature  or  quality  of 
articles  so  that  they  may  be  used  for  what- 
ever purpose  they  were  intended.  Indeed, 
we  might  say  that  the  meaning  of  the 
words  "manufacture"  and  "manufacturing 
establishment"  has  been  adapted  to  meet 
the  varying  circumstances  arising  in  the 
case  or  class  of  cases  in  which  it  was  neces- 
sary to  define  them,  so  that  the  intent  with 
which  they  were  used  might  be  accom- 
plished. The  purpose  of  the  lawmaking 
body  in  using  the  words  has  always  been 
allowed  to  have  controlling  weight  in  the 
decision  of  the  meaning  that  should  be  at- 
tached to  them,  as  may  be  seen  by  an  ex- 
amination of  the  number  of  cases  cited  in 
"Words  and  Phrases,"  vol.  5,  title  "Manu- 
facture." 

Keeping  in  mind  then  the  purpose  of  this 
ordinance,  and  the  thought  that  the  words 
should  be  given  such  meaning  as  was  rea- 
sonably intended  in  their  use,  it  must  \)e 
at  once  manifest  that,  if  this  broad  defini- 
tion of  Webster  should  be  given  to  the 
words  as  used  in  this  ordinance,  there  are 
few  establishments,  whether  large  or  small. 
that  are  engaged  in  the  business  of  convert- 
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ing  material  from  one  form  into  another 
to  make  it  more  convenient  or  desirable  for 
use,  that  would  not  be  entitled  to  the  bene- 
fit of  the  exemption.  The  baker,  the 
blacksmith,  the  carpenter,  the  shoemaker, 
the  confectioner,  the  merchant  tailor,  the 
milliner,  the  dressmaker,  and  scores  of 
others,  would  escape  -taxation,  although  it 
seems  quite  obvious  that  it  was  not  in- 
tended by  the  adoption  of  this  ordinance  to 
exempt  from  taxation  the  multitude  of 
concerns  that  in  some  way  or  another  are 
engaged  in  the  business  of  changing  the 
character  of  material  from  one  form  to  an- 
other. To  give  the  ordinance  the  construc- 
tion contended  for  would  defeat,  in  place  of 
accomplish,  the  result  intended  in  its 
adoption,  which  was  to  induce  the  location 
in  the  city  of  new  manufacturing  establish- 
ments that  would  bring  wealth  into  the  city 
to  increase  its  revenue  when  the  period  of 
exemption  had  passed,  because  the  diminu- 
tion in  revenue  by  the  exemption  of  the 
large  class  continually  engaged  in  chang- 
ing articles  or  material  from  one  form  to 
another  would  largely  exceed  the  amount 
that  might  be  produced  as  a  result  of  the 
establishment  of  new  manufacturing  enter- 
prises. Aside  from  this,  it  would  work 
gross  inequality  in  the  system  of  taxation; 
for  example,  the  merchant  tailor  and  the 
shoemaker  would  be  exempt  from  taxation, 
while  their  next  door  neighbors,  the  cloth- 
ing merchant  and  the  dealer  in  shoes,  would 
be  taxed.  So  that,  while  conceding  that, 
under  i  liberal  definition  of  the  words,  the 
appellant  company  might  be  entitled  to  the 
exemption,  we  are  sure  that,  when  inter- 
preted to  carry  out  the  legislative  intent 
in  granting  the  exemption,  it  does  not  bring 
itself  within  the  fair  or  reasonable  mean- 
ing of  the  ordinance,  to  the  purpose  of 
which  reference  should  Oe  constantly  made 
in  determining  the  class  entitled  to  the 
f.  vor  of  exemption. 

We  may  also  with  much  propriety  observe 
th  it  it  would  not  be  either  safe  or  judicious 
to  ittempt  any  more  accurate  definition  of 
thi  words  "manufacturing  establishments" 
tha-  may  be  necessary  to  a  decision  of  the 
precise  question  we  liave  before  us.  The 
meaning  that  should  be  given  to  these 
words  may  come  up  in  other  cases  present- 
ing entirely  different  states  of  fact,  in 
which  the  meaning  here  ascribed  to  them 
would  be  both  inappropriate  and  unjust, 
and  therefore  what  we  say  upon  the  subject 
must  be  understood  as  referring  directly  to 
the  question  submitted  in  this  record  for 
our  decision. 

Although  there  is  a  dearth  of  controlling 
preccMlents,   there   are   a   few  general   prin- 
ciples that  it  might  not  be  amiss  to  notice. 
One  of  these  is  found  in  Victor  Cotton  Oil 
20 " 
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Co.  V.  LouiBville,  149  Ky.  149,  148  S.  W. 
10,  where  it  is  said:  "Exemptions  from  tax- 
ations are  strictly  construed.  They  are 
never  construed  as  including  things  not 
fairly  within  the  meaning  of  the  words 
read  as  they  are  written."  Another  is,  as 
stated  in  Jones  Bros.  v.  Louisville,  142 
Ky.  759,  135  S.  W.  301:  "The  right  of 
taxation  is  never  presumed  to  be  relinquish- 
ed, and,  before  any  party  can  rightfully 
claim  an  exemption  from  the  common  bur- 
den, it  is  incumbent  upon  the  party  to 
show  affirmatively  that  the  exemption 
claimed  is  authorized  by  law.  If  there  be 
a  doubt  upon  the  subject,  that  doubt  mujBt 
be  resolved  in  favor  of  the  state,  and  it  is 
only  where  the  exemption  is  shown  to  be 
granted  in  terms  clear  and  unequivocal  that 
the  right  of  exemption  can  be  maintained." 
Another  is  thus  stated  in  Middlesboro  v. 
New  South  Brewing  &  Ice  Co.  108  Ky. 
351,  56  S.  W.  427:  "It  is  well  settled  that 
exemptions  from  taxation  are  regarded  in 
derogation  of  common  right,  and  therefore 
arc  not  to  be  extended  beyond  the  exact 
and  express  i^uirements  of  the  language 
used." 

There  are  also  a  few  cases  from  this  and 
other  courts  that  throw  intelligent  light 
on  the  subject.  In  ^fuir  v.  Samuels,  110 
Ky.  605,  62  S.  W.  481,  the  question  came 
up  whether  or  not  a  laundry  was  a  manu- 
facturing establishment  in  the  meaning  of 
the  lien  laws  of  the  state,  and  the  court,  in 
holding  that  it  was  not,  said:  "The  only 
business  of  a  laundry  is  to  transform  soiled 
into  clean  linen.  It  is  true  that  this  is 
done  largely  by  means  of  machinery,  and 
requires  the  use  of  an  engine  and  boilers 
and  otiier  appliances  ordinarily  used  in 
manufacturing  establishments;  but,  after 
all,  notliing  new  is  produced."  To  the  same 
eflfect  is  Com.  v.  Keystone  Laundry  Co.  203 
Pa.  289,  62  Atl.  326' 

In  New  Orleans  v.  Mannessier,  32  La. 
Ann.  1075,  the  court,  in  holding  that  an  ice 
cream  confectioner  was  not  a  manufacturer 
within  the  meaning  of  the  law  exempting 
manufacturing  establishments  from  taxa- 
tion, said:  "We  cannot  assent  to  the  prop- 
osition that  a  person  making  and  selling 
ice  cream  is  a  manufacturer  in  the  sense 
of  the  law  or  in  any  other  sense  of  the 
word.  The  attempt  to  magnify  a  confec- 
tionery, which  is  defendant's  business,  into 
a  manufacturer,  must  fail.  We  are  told  that 
anyone  seeing  the  steam  engine,  complicated 
apparatus,  and  large  force  needed  to  pro- 
duce defendant's  goods,  would  at  once  con- 
clude that  he  is  a  manufacturer.  With  as 
mucli  force  it  might  be  said  that  anyone 
visiting  the  mammoth  kitchen  of  the  Grand 
Union  Hotel  at  Saratoga,  together  with 
their  myriads  of  employees  and  their  colos- 
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sal  apparatus,  would  at  once  magnify  the 
cooks  and  pastrymen  into  manufacturers." 

In  State  v.  Johnson,  20  Mont.  367,  51 
Pac.  820,  in  holding  that  a  merchant  tailor 
was  not  a  manufacturer  within  the  meaning 
of  the  tax  laws,  the  court  said:  "A  'manu- 
facturer' is  one  who  makes  or  fabricates 
anything  for  use,  and  .  .  .  within  the 
literal  definition  of  'manufacturer'  would 
come  a  tailor  who  works  clothes  into  suits 
for  wear.  So,  too,  a  seamstress  would  be 
brought  within  such  a  definition,  for  she 
makes  handkerchiefs  from  linen;  and  the 
carpenter  who  takes  raw  lumber  and  pre- 
pares it  for  building  a  house;  and  a  milli- 
ner, who  makes  and  sells  bonnets;  and  a 
blacksmith,  who  makes  liorseshoes  or  forges 
iron;  and  a  cook,  who  makes  bread  or  other 
articles  to  use  as  food;  and  many  other 
persons  whose  pursuits  in  life  demand  the 
working  of  some  materials  into  certain 
forms.  .  .  .  We  know  of  no  technical 
meaning  to  be  given  to  the  word  'manufac- 
turer' used  in  the  statute,  and  it  is  our 
best  judgment  that  it  should  be  understood 
in  its  popular  sense.  We  therefore  would 
include  among  manufacturers  those  who 
produce  goods  from  a  raw  state  by  manual 
skill  and  labor,  and  goods,  which  are  com- 
monly turned  out  of  factories,  and  we  would 
exclude  a  merchant  tailor,  who  merely  cuts 
and  fashions  a  suit  of  clothes  as  ordered 
by  a  customer,  from  cloth  purchased  else- 
where, and  kept  to  be  made  up  as  suits  are 
ordered  from  him. 

In  Hearn  v.  Van  Ingen,  7  Bush,  426,  this 
court  also  ruled  that  a  merchant  tailor  was 
not  a  manufacturer  within  the  meaning  of 
the  limitation  laws  of  the  state. 

Counsel  for  appellanat  undertakes  to 
make  a  sound  distinction  between  the  busi- 
ness of  a  merchant  tailor  and  the  business 
the  appellant  company  is  engaged  in.  There 
is  a  difference  in  the  amount  of  business 
they  do,  and  a  difference  in  the  manner  of 
transacting  it,  but  this  is  all.  When  a  cus- 
tomer wishes  to  buy  a  suit  of  clothes  from 
a  merchant  tailor,  he  goes  to  his  place  of 
business,  selects  the  style  of  goods  he  wants, 
the  tailor  takes  his  measure,  and  manufac- 
tures or  makes,  as  you  please,  a  suit  of 
clothes  for  him  out  of  the  goods  selected. 
When  a  man  wishes  to  get  a  suit  of  clothes 
from  the  appellant  company,  .in  place  of 
going  to  its  business  house,  he  goes  to  its 
agent,  the  country  merchant,  -selects  the 
kind  of  goods  he  wants,  has  the  country 
me  reliant  take  his  measure  and  send  it  to 
the  appellant  company,  and  it  makes  the 
suit  of  clothes  as  ordered.  The  merchant 
tailor  probably  has  a  dozen  people  employed 
in  cutting  and  making  clothes  by  hand  and 
machine,     while     the     appellant     company 
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claims  to  have  sixty  employees  and  a  num- 
ber of  machines  operated  by  electricity. 

Lender  this  state  of  facts,  if  the  appellant 
is  entitled  to  the  exemption,  it  would  be 
clearly  an  unjustifiable  discrimination  to 
deny  a  like  exemption  to  every  merchant 
tailor  in  the  city  of  Louisville,  and,  if  the 
merchant  tailor  in  the  city  were  granted 
the  exemption,  no  good  reason  could  be  as- 
signed for  not  exempting  all  the  milliners, 
all  the  dressmakers,  all  the  bakers,  all  the 
confectioners,  all  the  shoemakers,  all  the 
carpenters  and  all  the  cabinet  makers  who 
have  places  of  business  in  the  city,  and  all 
other  persons  who  are  engaged  in  convert- 
ing articles  from  one  form  into  another; 
and  yet  we  think  it  apparent  that  the'  most 
ardent  champion  of  giving  this  ordinance  a 
liberal  construction  would  not  think  of  ex- 
tending it  to  embrace  merchant  tailors, 
dressmakers,  milliners,  and  the  like. 

Without  further  extending  this  opinion 
in  attempting  to  define  who  and  who  are 
not  entitled  to  the  exemption,  we  are  well 
satisfied  that  the  appellant  company  is  not, 
and  therefore  the  judgment  is  affirmed. 
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STATE  OF  MISSOURI 

V. 

WILLIAM  E.  RICHARDSON,  Appt. 

(248  Mo.  663,  164  S.  W.  735.) 

Trial  —  perjopy  —  jnrisdlction  ^  ques- 
tion for  court. 

1.  In  a  prosecution  for  subornation  of 
perjury,  the  question  of  jurisdiction  of  the 
tribunal  in  which  the  perjury  is  alleged  to 
have  been  committed,  the  authority  of  the 
officer  administering  the  oath,  and  the  ma- 
teriality of  the  alleged  false  testimony,  are 
for  the  court,  and  not  the  jury. 

Witness  ^  accomplice  ^  perjury  ~  sub- 
ornation. 

2.  A  perjurer  is  not  an  accomplice  of 
one  accused  of  his  subornation,  within  thu 
rule  that  the  evldeince  of  an  accomplice 
should  be  received  with  caution. 


E^vidence  —  sufficiency  —  subornation 
of  perjury. 

3.  To  establish  subornation  of  perjury, 
the  fact  of  the  perjury  may  be  shown  by 
the  testimony  of  a  single  uncorroborated 
witness. 

Indictment  ~  subornation  of  perjnry  ~ 
scienter. 

4.  The  scienter  is  sufficiently  charged  in 
an  indictment  for  subornation  of  perjury, 
by  charging  that  accused  wilfully,  felo- 
niously, maliciously,  and  corruptly  did  in- 
cite the  corrupt  perjury,  without  expressly 
charging  that  accused  knew  that  the  wit- 
ness would  testify  falsely. 

Verdict  —  general  —  several  charges  in 
indictment. 

5.  A  general  verdict  of  "guilty"  is  suf- 
ficient in  a  prosecution  for  subornation  of 
perjury,  although  the  indictment  specifies  • 
several  false  and  perjured  statements  made 
by  the  witness  alleged  to  have  been  sub- 
orned. 

(March  12,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  the  city  of  St. 
Louis  convicting  him  of  subornation  of 
perjury.     Affirmed. 

Statement  by  Williams,  C: 

On  November  9,  1911,  defendant  was  tried 
and  convicted  of  the  crime  of  subornation 
of  perjury  in  the  circuit  court  of  the  city 
of  St.  Louis,  and  his  punishment  assessed 
at  seven  years  in  the  penitentiary.  From 
the  judgment  and  sentence  he  appeals  to 
this  court. 

The  information  charges  the  defendant 
with  having  wilfully,  feloniously,  malicious- 
ly, falsely,  and  corruptly  persuaded,  incited, 
procured,  and  suborned  one  Byrd  D.  Harris 
to  do  and  commit  wilful  and  corrupt  per- 
jury by  testifying  as  he  did  in  a  case  tried 
on  the  12th  day  of  October,  1911,  wherein 
the  state  of  Missouri  was  plaintiff  and  this 
defendant  was  defendant;  the  said  defend- 
ant therein  being  charged  with  assault  with 
intent  to  kill  one  George  Lewis.  The  infor- 
mation then  sets  forth  all  the  formal  re- 
quirements,   and   specifically    sets   out   the 


Note.  <— Applicability  of  rule  that  con- 
viction of  perjury  cannot  rest  upon 
uncorroborated  evidence  of  a  single 
tpitness,  to  prosecution  for  suborna- 
tion of  perjury. 

For  a  statement  of  the  general  rule  as 
to  proof  of  perjury,  see  Metcalf  v.  State, 
post,  — ,  and  the  note  thereto  as  to  proof  of 
perjury    by    circumstantial    evidence. 

Upon  the  question  under  consideration 
here,  see  Boren  v.  United  States,  75  C.  C. 
A.  531,  144  Fed.  801;  State  v.  Waddle,  100 
Iowa,  57,  69  N.  W.  279;  Com.  v.  Doui^lass, 
6  Met.  241:  State  v.  Renswick,  85  Minn. 
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19,  88  N.  W.  22;  and  People  v.  Evans,  40 
N.  Y.  1,  which  are  set  out  sufficiently  in 
State  v.  Richardson. 

The  only  other  case  found  which  passes 
upon  the  applicability  of  the  rule  requiring 
more  than  the  evidence  of  one  witness  to 
sustain  a  conviction  of  perjury,  to  prosecu- 
tions for  subornation  of  perjury,  is  in  Re 
Francis,  1  N.  Y.  Cltv  Hall  Rec.  121,  in 
which  the  court  takes  the  same  view  as  that 
taken  in  State  v.  Richahdson,  and  says 
that  subornation  of  perjury  stands  upon  a 
different  ground  from  perjury  itself  with 
regard  to  the  mode  of  proof,  R.  L,  9, 
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testimony  which  the  witness  Harris  is  al- 
leged to  have  given  at  said  trial. 

The  evidence  for  the  state  tends  to  show 
that  on  the  12th  day  of  October,  1911,  the 
said  felonious  assault  case  was  tried  in  the 
circuit  court  of  the  city  of  St.  Louis;  that 
upon  the  trial  of  said  cause  said  Byrd  D. 
Harris  was  duly  sworn  and  examined  as  a 
witness  in  said  cause,  and  testified  to  the 
effect  that  he  had  seen  the  trouble,  occurring 
July  18,  1'91],  between  the  defendant  and 
one  George  Lewis,  and  that  while  he  was 
going  west  on  the  north  side  of  Lawton  ave- 
nue, in  the  city  of  St.  Louis,  that  day,  he 
saw  the  defendant  come  out  of  his  place  of 
business,  and  go  towards  a  ladder  wliich  was 
leaning  against  the  wall,  and  that,  just  as 
the  said  defendant  was  about  to  take  hold 
of  said  ladder  and  lift  it,  the  said  Lewis 
took  a  knife  out  of  his  pocket,  and,  with 
the  knife  held  open  in  his  hand,  advanced 
upon  Richardson;  that  thereupon  Richard- 
son stepped  back  and  fired  one  shot  to  the 
side  of  Lewis ;  that  thereupon  Lewis  stepped 
back  3  or  4  feet,  but  again  started  towards 
Richardson,  making  an  attempt  to  cut 
Richardson  with  the  knife,  and  that  in  this 
situation  Richardson  fired  two  shots  at 
Lewis,  one  of  which  hit  liewis  in  the  body. 
The  state  produced  several  witnesses,  who 
testified,  in  substance,  that  they  had  seen 
the  shooting  of  Lewis  by  Richardson  on 
July  18,  1911,  and  that  Lewis  did  not  have 
an  open  knife  in  his  hand,  nor  advance  upon 
Richardson  at  any  time,  and,  further,  that 
there  were  only  two  shots  fired  by  the  de- 
fendant, Richardson,  and  that  the  first  shot 
fired  was  the  one  that  hit  Lewis.  All  of 
these  witnesses  swore  that  they  did  not  see 
Harris  in  that  neighborhood  on  that  occa- 
sion ;  some  of  the  witnesses  stating  that  they 
would  not  swear  positively  that  he  was  not 
there,  and  others  that  they  had  such  a  view 
of  the  situation  that,  if  he  was  there  at  the 
time,  thev  would  have  seen  him.  The  state 
then  called  the  said  Bvrd  D.  Harris  as  a  wit- 
ness,  this  being  the  witness  the  defendant  is 
charged  with  suborning,  and  Harris  testified 
at  the  trial  of  this  case  that  the  testimony 
given  by  him  at  the  felonious  assault  trial 
was  false,  and  that  he  had  not  seen  the 
shooting  of  Lewis  by  Richardson  on  July 
18,  1911.  He  further  testified  that  the  de- 
fendant had  hired  him  to  testify  as  he  did 
in  the  assault  case,  agreeing  to  give  him  $4 
if  he  would  so  testify;  that  he  went  to  tlie 
courthouse  to  be  used  as  a  witness;  that 
the  case  was  continued  for  a  day  or  so;  that 
the  defendant  told  him  to  be  sure  and  come 
back,  and  "not  throw  him  down;"  and  that 
he  gave  his  testimony  upon  the  request  and 
at  the  direction  of  defendant,  and  for  the 
promise  of  the  price  offered. 
44  L.R.A.(N,S.) 


Defendant  was  tlie  only  witness  offered  by 
the  defense.  He  testified  in  his  own  behalf, 
denying  that  he  had  agreed  to  pay  witness 
Harris  for  his  testimonv,  or  that  he  had  in- 
duced  him  to  swear  falsely.  Defendant  fur- 
ther testified  that  some  time  prior  to  the 
assault  trial,  he  met  Harris  on  Jefferson 
avenue,  and  that  there  Harris  informed  liim 
that  he  had  seen  the  shooting,  whereupon 
he  told  Harris  that  he  "would  like  for  him 
to  come  down  and  make  a  statement  to  that 
effect,"  and  that  Harris  agreed  to  do  so. 
He  claims  he  did  not  see  Harris  again  until 
the  ^londay  before  the  trial,  which  occurred 
on  Thursday,  and  that  on  said  Monday  he 
asked  Harris  why  he  had  not  come  to  court 
that  morning,  it  being  the  day  on  which  the 
case  was  originally  set  for  trial,  and  that 
he  then  informed  Harris  that  the  case  was 
continued  until  Thursday,  and  asked  him 
to  come  to  court  on  Thursday;  that  Harris 
said  that  he  did  not  think  he  could  spare 
the  time  to  come,  and  that  he  could  not  af- 
ford to  lose  all  of  that  time  for  nothing; 
that  he  then  told  Harris  that  he  would  get 
witness  fees  for  four  days;  and  that  would 
be  $4.  Defendant  further  testified  that, 
when  Harris  first  told  him  that  he  saw  the 
shooting,  he  did  not  ask  Harris  what  he 
saw,  because  he  was  not  interested  in  what 
he  saw,  and  that  he  did  not  know  what  the 
witness  would  testify  to  until  the  morning 
the  case  was  tried,  at  which  time,  he  claims, 
the  witness  told  him  about  the  same  'facts 
as  he  later  testified  to.  Appellant  is  not 
represented  by  counsel  here;  neither  has  he 
filed  a  brief  in  this  court. 

We  have  carefully  inspected  the  record 
and  proceedings  at  the  trial,  and  find  no 
questions  for  discussion  other  than  the 
following:  In  the  motion  for  new  trial 
complaint  is  made  that  the  court  failed  to 
fullv  instruct  on  all  the  law  of  the  case, 
in  that  the  court  failed  to  require  the  jury 
to  find  (1)  that  the  trial  at  which  the  per- 
jury was  committed  was  before  a  court  of 
competent  jurisdiction;  (2)  that  the  officer 
who  administered  the  oath  was  duly  author- 
ized to  administer  oaths;  (3)  that  the  false 
evidence  of  witness  Harris  was  material  to 
ihe  issues  involved  in  the  assault  case;  (4) 
that  Harris  was  an  accomplice  of  defend- 
ant, and  that  his  evidence  should  be  re- 
ceived with  caution;  (5)  that  the  witness 
testifying  as  to  the  perjury  should  be  cor- 
roborated by  some  witness,  or  other  facts 
and  circumstances.  In  the  motion  in  arrest 
of  judgment  complaint  is  made  (1)  that 
the  information  is  insufiicient,  because  it 
fails  to  charge  that  defendant  knew  the 
witness  Harris  would  swear  falsely;  (2) 
that  the  verdict  is  insufficient  in  law  to 
support  the  judgment,  because  it  is  a  gen- 
eral verdict,  and  does  not  determine  whieh 
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assignmeut  of  perjury  the  defendant  was 
found  fi^ilty  of  suborning  the  witness  to 
commit. 

Mr.  William  E.  Fish  for  appellant. 

Messrs.  Elliott  W.  Major,  Attorney 
General  and  Ernest  A.  Green,  Assistant 
.Ittoniey  General,  for  the  State. 

Williams,  C,  filed  the  following  opin- 
ion: 

1.  The  questions  of  the  competency  of  the 
jurisdiction  of  the  court  which  tried  the 
assault  case,  of  the  authority  of  the  oiBcer 
administering  the  oath  to  witness  Harris 
in  the  assault  case,  and  of  the  materiality 
of  the  testimony  of  said  witness  to  the  issues 
involved  in  said  assault  case,  were  each  and 
all  questions  of  law,  and  *iot  of  fact,  and 
it  was  therefore  not  error  to  fail  to  suhmit 
such  questions  to  the  jury  for  determina- 
tion. SUte  V.  Williams,  30  Mo.  364;  State 
V.  Fannon,  168  Mo.  149,  59  S.  W.  75;  State 
V.  Faulkner,  175  Mo.  loc.  cit.  617,  75  S.  W. 
IIG. 

2.  Witness  Harris  was  not  an  accomplice 
of  the  defendant  in  the  contemplation  of  the 
rule  of  law  which  requires  the  court  to  in- 
struct the  jury  that  the  evidence  of  an  ac- 
complice should  be  received  with  caution. 
In  order  to  bring  the  testimony  of  the  wit- 
ness within  that  rule,  the  witness  and  the 
principal  offender,  or  vice  versa,  must  have 
worked  together  in  committing  the  same 
crime.  1  Wharton,  Crim.  Ev.  10th  ed.  § 
440.  The  crime  committed  by  Harris  was 
perjury,  which  was  a  separate  and  distinct 
offense  from  that  of  subornation  of  perjury, 
charged  against  the  defendant,  and,  when 
this  is  true,  they  are  not  accomplices  in 
contemplation  of  law^,  and  therefore  a  cau- 
tionary instruction  with  reference  to  such 
testimony  should  not  be  given.  State  v. 
Kuhlman,  152  Mo.  loc.  cit.  103,  75  Am.  St. 
Rep.  438,  53  S.  W.  416;  State  v.  Shapiro, 
216  Mo.  loc.  cit.  371,  115  S.  W.  1022;  State 
V.  Durnam,  73  Minn.  loc.  cit.  166,  75  N.  W. 
1127,  11  Am.  Crim.  Rep.  179.  In  the  case 
of  Stone  V.  State,  118  Ga.  705,  08  Am.  St. 
Rep.  145,  45  S.  E.  630,  in  a  very  able  opinion 
by  Judge  Lamar,  it  was  held  that  the  per- 
jurer and  his  suborner  are  not  accomplices 
within  the  rule  requiring  a  cautionary  in- 
struction. To  the  same  effect,  is  the  case 
of  United  States  v.  Thompson  (C.  C.)  31 
Fed.   331. 

3.  Defendant  next  contends  that  the  court 
erred  in  failing  to  instruct  the  jury  that, 
in  order  to  find  that  perjury  was  commit- 
ted in  the  assault  case,  they  must  find  that 
the  same  was  proven  by  more  than  one  wit- 
ness, or  by  one  witness  corroborated  by 
other  facts  and  circumstances. 

In  making  proof  of  the  crime  of  subor- 
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nation  of  perjury  there  are  two  important 
steps:  First,  it  is  necessary  to  prove  that 
the  witness  alleged  to  have  been  suborned 
committed  the  wilful  and  corrupt  perjury 
alleged  in  the  information;  and,  second, 
that  the  defendant  procured  or  suborned  the 
witness  to  commit  said  perjury.  So  far 
as  we  are  aware,  this  is  the  first  case  of 
the  kind  which  has  come  before  this  court. 
In  fact,  an  examination  of  the  reports  of 
other  states  discloses  but  few  subornation 
cases.  In  perjury  cases  the  rule  at  com- 
mon law,  and  which  has  been  recognized 
by  this  court  in  State  v.  Heed,  57  Mo. 
252,  1  Am.  Crim.  Rep.  502;  State  v.  Faulk- 
ner,  175  Mo.  546,  75  S.  W.  116;  and  State 
V.  Hunter,  181  Mo.  316,  80  S.  W.  955,  is 
that  the  defendant  cannot  be  convicted  on 
the  uncorroborated  testimony  of  a  single 
witness,  and  that  it  is  error  for  the  court 
to  fail  to  so  instruct.  If  the  same  rule  is 
to  be  invoked  in  favor  of  a  defendant 
charged  with  subornation  of  perjury,  it 
must  be  because  the  reason  assigned  for  the 
rule  in  perjury  cases  exists  with  like  effect 
in  measuring  the  proof  required  in  subor- 
nation cases.  And  in  using  this  test  it 
becomes  very  necessary  to  inquire  into  the 
reason  for  the  rule  in  perjury  cases.  The 
reason  for  the  rule,  as  stated  in  State  v. 
Heed,  67  Mo.  loc.  cit.  254,  1  Am.  Crim. 
Rep.  502,  is  as  follows :  "  'In  proof  of  the 
Crime  of  perjury  also,  it  was  formerly 
held  that  two  witnesses  were  necessary,  be- 
cause otherwise  there  would  be  nothing  more 
than  the  oath  of  one  man  against  another, 
upon  which  the  jury  could  not  safely  con- 
vict.' But  this  strictness  has  long  since 
been  relaxed;  the  true  principle  of  the  law 
being  merely  this,  that  the  evidence  must 
be  something  more  than  sufficient  to  coun- 
terbalance the  oath  of  the  prisoner  and  the 
legal  presumption  of  his  innocence."  Mr. 
Best,  in  his  work  on  Evidence,  gives  as 
a  further  reason  for  the  rule  that  it  has 
a  tendency  to  cause  a  witness  to  testify 
with  less  apprehension  or  fear,  and  that, 
by  reason  of  the  rule,  "little  difficulty,  com- 
paratively speaking,  is  found  in  obtaining 
voluntary  evidence  for  the  purposes  of  jus- 
tice." Best,  Ev.  §§  605,  606;  3  Wigmore, 
Ev.  §  2041.  By  what  course  of  logic  can 
these  reasons  be  made  to  apply  to  the  case 
of  a  suborner?  Why  should  the  rule  as 
to  him  be  different  from  that  applied  in 
cases  of  larceny,  rape,  or  other  criminal 
offenses?  The  presumption  of  his  innocence 
certainly  is  of  no  greater  weight  than  in 
the  case  of  one  accused  of  larceny  or  rape. 
There  is  no  public  policy  reason  why  his 
conviction  should  be  made  more  difficult 
than  in  the  majority  of  otiier  felonies.  He 
is  not  convicted  of  an  offense  occurring 
w^hile  he  is  under  oath  and  testifying.    The 
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oflfcnse  that  he  commits  is  virtually  con- 
summated before  the  witness  gives  his  testi- 
mony. He  is  not  charged  with  the  giving 
of  false  testimony.  He  does  not  commit 
his  crime  while  performing  any  necessary 
function  in  the  progress  of  a  trial.  Why, 
then,  should  his  conviction  require  greater 
proof  than  in  convicting  for  theft?  We,  do 
not  think  it  does.  All  of  the  authorities 
hold  that  a  single  witness,  uncorroborated, 
can  make  sufficient  proof  of  the  suborning. 
Some,  however,  hold  or  infer  that  as  to  the 
proof  of  the  element  of  perjury,  the  witness 
should  be  corroborated.  In  reviewing  these 
authorities,  we  find  that  this  position  has 
been  unduly  influenced  by  the  existence  of 
the  rule  with  reference  to  perjury,  or  by 
statutory  provisions  which  do  not  exist  in 
this  state.  The  leading  case  cited  by  text 
writers  is  that  of  People  v.  Evans,  40  N.  Y. 
1,  where  the  main  witness  against  the  sub- 
orner was  the  self-confessed  perjurer.  At 
that  time  the  statute  of  New  York  made  in- 
competent as  a  witness  a  person  who  had 
been  convicted  of  perjury.  The  court,  argu- 
ing from  that  statute,  held  that  a  self- 
confessed  perjurer  was  as  unworthy  of  be- 
lief as  if  he  had  been  convicted  and  sen- 
tenced, and  that  therefore,  his  testimony 
was  not  sufficient,  but  must  be  corroborated 
before  the  suborner  can  be  convicted.  The 
court's  decision  was  also  builded  upon  the 
maxim,  Falsus  in  uno,  falaus  in  omnibus. 
The  rule,  then,  of  the  courts  in  applying 
this  maxim,  was  to  instruct  the  jury  that, 
if  they  found  the  witness  had  sworn  falsely 
in  one  material  thing,  they  should  pro- 
nounce him  false  in  his  whole  testimony, 
and  utterly  disregard  it.  But  the  present 
rule  in  applying  the  maxim  is  that,  if  they 
find  the  witness  had  sworn  falsely  in  one 
matter,  they  may  (not  shall)  disregard  his 
whole  testimony.  At  the  present  time  it 
is  a  matter  which  the  jury  weighs;  but  in 
former  times  it  was  fixed  as  a  matter  of 
law.  But  later,  and  after  the  repeal  of 
the  statute  referred  to,  the  court  of  appeals 
of  New  York  repudiated  that  doctrine  by 
holding  that  a  witness  was  competent  not- 
withstanding his  crime,  and  the  sufficiency 
or  weight  of  his  testimony  was  for  the 
jury,  and  not  the  court,  to  decide.  People 
V.  Chapleau,  121  N.  Y.  loc.  cit.  270,  24 
N.  E.  469. 

The  case  of  Com.  v.  Douglass,  5  Met.  241, 
is  frequently  cited  by  text  writers  as  up- 
holding the  rule  that  corroboration  is  re- 
quired with  reference  to  proof  of  the  per- 
jury committed  by  the  suborned  witness. 
But  in  that  ease  the  point  was  not  before 
the  court.  The  trial  court  had  instructed 
the  jury  that  corroboration  was  necessary 
to  prove  the  element  of  perjury,  but  had 
failed  to  instruct  that  corroboration  was 
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necessary  to  prove  the  act  of  suborning. 
The  appellate  court  ruled  tnat  corrobora- 
tion was  not  necessary  with  reference  to 
proof  of  the  suborning  act.  In  the  case  of 
State  V.  Waddle,  100  Iowa,  57,  69  N.  W. 
279,  this  point  is  not  involved.  That  ease 
was  based  on  a  statute  making  it  a  crime 
to  incite  or  procure  another  to  commit 
perjury,  though  no  perjury  was  committed. 
In  other  words,  it  was  for  an  attempt  at 
subornation.  It  was  not  necessary  that  the 
perjury  should  have  been  committed,  and  it 
was  not  charged  in  the  information  that 
perjury  had  been  committed.  The  case  is, 
however,  analogous,  in  that  it  holds  that 
the  crime  charged  could  be  proved  by  a 
single  witness,  uncorroborated.  In  State 
V.  Renswick,  85  Minn.  19,  88  N.  W.  22,  it 
was  held  that  in  a  prosecution  for  sub- 
ornation of  perjury,  where  it  is  sought  to 
establish  by  the  person  suborned  the  fact 
that  perjury  was  committed,  his  testimony 
must  be  corroborated  as  to  such  fact.  At 
first  glance,  this  case  appears  to  be  in  point 
and  against  the  conclusion  which  we  have 
reached  above,  but  on  closer  examination  it 
cannot  be  said  to  be  in  point  here.  The 
decision  is  controlled  by  statutory  enact- 
ments of  Minnesota,  as  is  apparent  from 
the  following  quotation  from  the  opinion 
in  that  case:  "As  to  the  first  element  of 
the  crime,  the  suborned  and  the  suborner 
are  principals  by  virtue  of  the  statute 
( §  6310 ) ,  and  necessarily  each  is  the  accom- 
plice of  the  other;  hence  this  element  of  the 
crime  cannot  be  established  by  the  uncorrob- 
orated evidence  of  the  suborned  (§  5767). 
But  as  to  the  second  element  of  the  crime, 
the  suborned  is  neither  a  principal  nor  an 
accomplice,  for  legally  he  cannot  be  guilty 
of  persuading  himself  to  commit  perjury. 
An  indictment  of  a  party  for  inducing  him- 
self to  commit  a  crime  would  be  a  legal 
absurdity." 

In  the  case  of  Boren  v.  United  States^ 
75  C.  C.  A.  531,  144  Fed.  801,  the  question 
as  to  instructions  is  not  involved,  but  the 
question  is  raised  by  urging  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict 
in  a  case  of  subornation  of  perjury,  on 
the  ground  that  the  proof  of  each  count 
was  made  by  a  single  witness.  The  court, 
while  not  basing  its  decision  on  the  ab- 
solute ground  that  corroboration  is  un- 
necessary, yet,  in  discussing  the  rule  as  to 
corroboration,  uses  the  following  languap^e: 
"It  is  true  that  under  indictments  for  per- 
jury the  generally  accepted  rule  is  that  the 
accused  cannot  be  convicted  on  the  uncor- 
roborated testimony  of  a  single  witness. 
1'he  reason  assigned  is  that  the  same  efl'ect 
is  to  be  given  to  the  testimony  of  the  party 
accused  as  to  that  of  the  accusing  witness, 
and   the   proof  would  be  merely   the   oath 
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of  one  person  against  that  of  another.  The 
reason  of  the  rule  in  the  form  in  which  it 
is  expressed  does  not  apply  to  a  case  of 
subornation  of  perjury  such  as  the  present 
case,  for  the  reason  that  here  the  testimony 
does  not  consist  of  the  oath  of  one  person 
against  that  of  another.  The  testimony  of 
each  witness  for  the  government  involves, 
it  is  true,  the  impeachment  of  his  own 
fchrmer  sworn  statement,  but  it  is  direct 
evidence  against  the  accused  as  to  his  in- 
stigation of  the  perjury."  The  rule  is 
stated  in  30  Cyc.  1454  (b)  as  follows: 
"The  rule  that  under  an  indictment  for  per- 
jury defendant  cannot  be  convicted  on  the 
uncorroborated  testimony  of  a  single  wit- 
ness is  not  applicable  to  a  case  of  subor- 
nation of  perjury." 

4.  In  the  motion  in  arrest  of  judgment, 
defendant  attacks  the  sufficiency  of  the  in- 
formation, claiming  that  it  fails  to  charge 
that  defendant  knew  that  witness  Harris 
would  swear  falsely.  The  information,  after 
BuflSciently  alleging  perjury  committed  by 
Byrd  D.  Harris,  charges  "that  one  William 
E.  Richardson,  before  the  committing  of  the 
wilful,  felonious,  false,  malicious,  known, 
and  corrupt  perjury  aforesaid,  on  or  about 
the  12th  day  of  October,  1911,  at  the  city  of 
St.  Louis  aforesaid,  him,  the  said  Byrd  D. 
Harris,  wilfully,  feloniously,  maliciously, 
falsely,  and  corruptly  did  persuade,  incite, 
procure,  and  suborn  the  said  wilful  and  cor- 
rupt perjury,  in  the  manner  and  form  afore- 
said, to  do  and  commit,  against  the  peace 
and  dignity  of  the  state."  While  the  infor- 
mation does  not  in  express  words  say  the 
defendant  knew  the  said  Harris  would  swear 
falsely,  yet  the  words  "wilfully,  feloniously, 
maliciously,  falsely,  and  corruptly"  un- 
doubtedly import  such  intent  and  knowl- 
edge, and  the  information  sufficiently 
charges  the  scienter.  The  supreme  court 
of  Massachusetts,  in  passing  upon  this  ques- 
tion in  the  case  of  Com.  v.  Devinc,  155 
Mass,  224,  29  N.  E.  515,  uses  the  following 
language:  "The  defendant  further  objects 
that  the  indictment  does  not  allege  that 
Catherine  Heaney  testified  falsely,  or  that 
the  defendant  knowingly  procured  her  to  do 
so.  The  allegations  were,  in  substance,  that 
she  wilfully  and  corruptly  testified  that  she 
did  not  do  certain  things  that  were  set  out, 
whereas  she  then  and  there  well  knew  that 
she  did  do  those  things,  and  that  the  de- 
fendant did  feloniously  and  maliciously  in- 
cite her  to  commit  perjury  in  the  manner 
and  form  aforesaid.  This  sufficiently  avers 
that  she  testified  falsely;  and  the  words 
'feloniously  and  maliciously'  import  that 
the  defendant  knowingly  procured  the  per- 
jury." To  the  same  effect  is  the  case  of 
Stewart  v.  State,  22  Ohio  St.  477;  also 
Kelley,  Crim.  L.  &  Pr.  2d  ed.  §  833.  In 
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fact,  to  hold  otherwise  would  be  to  ignore 
the  well-known  meaning  of  words  in  daily 
use. 

5.  Defendant  next  complains  that  the 
verdict  is  insufficient  in  law,  because  it  is  a 
general ,  verdict,  and  does  not  determine 
which  assignment  of  perjury  the  defendant 
was  found  guilty  of  suborning  the  witness 
to  commit.  While  the  information  specified 
several  false  and  perjured  statements  made 
by  the  witness  Harris  while  testifying  under 
oath  in  the  assault  case,  and  further  charg- 
ed that  the  defendant  had  suborned  all  of 
said  perjured  testimony,  yet  the  informa- 
tion charged  but  one  offense.  Where  the 
information  charges  but  one  offense,  a  gen- 
eral verdict  in  form  is  sufficient.  State  v. 
Ray,  53  Mo.  345;  State  v.  Martin,  230  Mo. 
loc.  cit.  692,  132  S.  W.  595 ;  State  v.  Stark, 
202  Mo.  210,  100  S.  W.  642;  State  v.  Bishop, 
231.  Mo.  loc.  cit.  415,  133  S.  W.  33;  State 
V.  Gordon,  196  Mo.  186,  95  S.  W.  420;  State 
V.  Shour,  196  Mo.  202,  95  S.  W.  406. 

The  judgment  is  affirmed. 

Roy,  C,  not  sitting. 

Per  Curiam: 

The  above  opinion  of  Williams,  C,  Ib 
adopted  as  the  opinion  of  the  court. 

All  the  Judges  concur. 


NEW   TOKK    COtJRT    OP    APPEAIjS. 

TROY  PUBLIC  WORKS  COMPANY,  Appt., 

V. 

CITY  OF  YONKERS 
and 
TITLE    GUARANTY    &    SURETY    COM- 
PANY, Respt. 

(207  N.  Y.  81,  100  N.  E.  700.) 

Mechanics'  Hen  — public  work  — rented 
machine. 

No  lien  exists  for  the  rental  of  machinery 
leased  to  a  contractor  for  public  work,  un- 
der a  statute  providing  for  a  lien  for  t)ie 
value  or  contract  price  of  materials  fur- 
nished to  such  contractor  upon  the  money 
due  under  the  contract. 

(December  31,  1912.) 

Note.  ^  The  question  in  the  above  case, 
as  to  the  right  to  a  statutory  lien  on  prop- 
erty of  a  thipd  person  for  rental  of  per- 
sonal property  let  to  a  contractor  for  use  in 
work  of  a  lienable  nature,  is  discussed  in 
the  notes  to  Wood  v.  Eldorado  Lumber  Co. 
16  L.R.A.(N.S.)  585,  and  McKinnon  v.  Red 
River  Lumber  Co.  42  L.R.A.(N.S.)   872. 

As  to  whether  food  furnished  a  contract- 
or for  employees  and  teams  constitutes  ma- 


J 


312 


NEW  YORK  COURT  OF  APPKiLS. 


Dec., 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  affirming  a  judg- 
ment  of  a  Special  Term  for  Westchester 
County  in  favor  of  the  defendant  surety  com- 
pany in  an  action  brought  to  foreclose  a 
mechanics*  lien.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Martin  &  Jones,  for  appellant: 

The  notice  of  lien  filed  by  the  plaintiff 
created  a  valid  lien  under  the  statute. 

Schaghticoke  Powder  Co.  v.  Greenwich  & 
J.  R.  Co.  183  N.  Y.  306,  2  L.R.A.(N.S.)  288, 
n  Am.  St.  Rep.  751,  76  N.  E.  153,  5  Ann. 
Cas.  443;  Dixon  v,  LaFarge,  1  E.  D.  Smith, 
722;  Griffin  v.  Ernst,  124  App.  Div.  289,  108 
N.  Y.  Supp.  816;  Reals  v.  Fidelity  &  D.  Co. 
76  App.  Div.  526,  70  N.  Y.  Supp.  584; 
Barker  &  S.  Lumber  Co.  v.  Marathon  Paper 
Mills  Co.  146  Wis.  12,  36  L.R.A.(N.S.)  876, 
130  N.  W.  866;  Canton  Roll  &  Mach.  Co.  v. 
Rolling  Mill  Co.  93  C.  C.  A.  621,  168  Fed. 
466;  Zipp  v.  Fidelity  &  D.  Co.  73  App.  Div. 
20,  76  N.  Y.  Supp.  386. 

Mr.  Charles  M.  G^Keeffe,  with  Mr. 
Adrian  T.  Klernan,  for  respondent: 

Plaintiff  was  not  entitled  under  the  laws 
of  this  state  to  file  a  lien  on  the  moneys  due 
and  to  grow  due  on  the  municipal  contract 
of  George  I.  Bailey,  for  the  rental  of  its 
steam  shovel,  which  it  did  not  operate,  but 
which  was  operated  by  Bailey,  the  lessee, 
who  paid  for  all  labor  and  maintenance. 

Guernsey,  Mechanics'  Lien  Laws  (1873) 
21;  Hazard  Powder  Co.  v.  Byrnes,  12  Abb. 
Pr.  469;  Wood  v.  Donaldson,  17  Wend.  550; 
McDermott  v.  Palmer,  8  N.  Y.  383;  Schagh- 
ticoke Power  Co.  v.  Greenwich  &  J.  R.  Co. 
183  N.  Y.  306,  2  L.R.A.(N.S.)  288,  111  Am. 
St.  Rep.  751,  76  N.  E.  153,  5  Ann.  Cas.  443; 
Beals  V.  Fidelity  &  D.  Co.  76  App.  Div.  526,' 
78  N.  Y.  Supp.'^584,  affirmed  in  178  N.  Y. 
681,  70  N.  E.  1096;  Uvalde  Asphalt  Paving 
Co.  v.  New  York,  191  N.  Y.  244,  84  N.  E.  83; 
Burke  v.  Brown,  10  Tex.  Civ.  App.  298,  30 
S.  W.  936;  Basshor  v.  Baltimore  &  O.  R.  Co. 
65  Md.  103,  3  Atl.  285;  McAuliffe  v.  Jorgen- 
son,  107  Wis.  132,  82  N.  W.  706;  Edwards 
V.  H.  B.  Waite  Lumber  Co.  108  Wis.  166,  81 
Am.  St.  Rep.  884,  84  N.  E.  150;  Carpenter 
V.  McCord  Lumber  Co.  107  Wis.  616,  83 
N.  W.  704 ;  Potter  Mfg.  Co.  v.  Meyer,  —  Ind. 
App.  — ,  85  N.  E.  725. 


Werner,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  brought  to  foreclose  a 
mechanics'  lien.  The  only  question  to  be 
decided  on  this  appeal  is  whether  the  plain- 
tiff is  entitled  to  a  lien  for  the  rent  of  a 
steam  shovel  which  it  leased  to  a  contractor 
for  use  in  the  construction  of  public  works. 
The  facts  which  relate  to  that  question  are 
few  and  simple.  One  Bailey  undertook  to 
construct  two  sand  filter  beds  for  the  city 
of  Yonkers.  He  wanted  to  use  a  steam 
shovel  in  the  prosecution  of  the  work,  and 
he  rented  one  from  the  plaintiff  at  a  stipu- 
lated  rental  of  $300  per  month  and  the 
freight  charges  for  shipment  of  the  machine 
to  and  from  the  works.  The  shovel  was  used 
for  six  months,  for  which  period  the  rental 
amounted  to  $1,800,  upon  which  Bailey  paid 
$700,  leaving  a  balance  of  $1,100  for  rent 
and  $162.26  for  freight  charges,  making  a 
total  unpaid  balance  of  $1,262.26,  for  which 
the  lien  was  filed.  Bailey  failed  to  com- 
plete the  work,  and  it  was  completed  by  the 
Title  Guaranty  &  Surety  Company  as  surety 
on  Bailey's  bond.  There  are  various  parties 
to  the  action,  and  the  findings  of  the  trial 
court  cover  a  number  of  incidental  questions, 
but  the  contest  on  this  appeal  is  wholly  be- 
tween  the  plaintiff  as  lienor  and  the  surety 
company  as  substitute  for  the  contractor. 

The  plaintiff's  claim  is  that  it  furnished 
materials  for  the  public  work  which  was  the 
subject  to  the  contract  between  the  city  of 
Yonkers  and  Bailey,  and  §  5  of  the  me- 
chanics' lien  lavr,  as  it  stood  in  1908  (Con- 
sol.  Laws,  chap.  33),  is  relied  upon  to  sup- 
port it.  That  section  then  provided  that  "a 
person  performing  labor  for  or  furnishing 
materials  to  a  contractor,  his  subcontractor, 
or  legal  representative,  for  the  construction 
of  a  public  improvement  pursuant  to  a  con- 
tract by  such  contractor  with  the  state  or  a 
municipal  corporation,  shall  have  a  lien  for 
the  principal  and  interest  of  the  value  or 
agreed  price  of  such  labor  or  materials  upon 
the  moneys  of  the  state  or  of  such  corpora- 
tion applicable  to  the  construction  of  such 
improvement,  to  the  extent  of  the  amount 
due  or  to  become  due  on  such  contract,  upon 
filing  a  notice  of  lien  as  prescribed  in  this 
article."  Laws  1897,  chap.  418,  §  6;  Amd. 
Laws  1902,  chap.  37.    As  this  statute  does 


terials  which  will  give  a  lien  upon  a  rail- 
road, see  the  note  in  15  L.R.A.(N.S.)   509. 

As  to  the  right  to  a  lien  for  teaming  as 
distinguished  from  the  question  of  rental 
of  teams,  see  the  note  in  30  L.R.A.  (N.S.) 
85,  dealing  with  the  question  whether  con- 
tractors or  subcontractors  are  within  the 
protection  of  statutes  giving  liens  to  "la- 
borers," "mechanics,"  "workmen,"  and  the 
like. 

As  to  the  right  to  a  lien  for  materials 
furnish od  for  a  structure,  but  not  actually 
44  L.R.A.(N.S.) 


used  therein,  see  the  note  in  31  L.R.A. 
(N.S.)  746. 

As  to  the  right  to  a  lien  for  materials 
wholly  or  partially  consumed  in  the  process 
of  the  work,  but  not  becoming  a  part  of 
the  structure,  see  the  note  in  36  L.R.A. 
(N.S.)  354. 

As  to  what  labor  or  materials  come  with- 
in a  contractor's  bond,  see  the  note  to 
Standard  Boiler  Works  v.  National  Surety 
Co.  43  L.R.A.(N.S.)   162.  L.  A.  W. 
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not  specify  the  various  kinds  of  materials 
for  which  it  authorizes  liens,  the  courts 
must,  of  course,  decide  all  disputed  ques- 
tions arising  over  the  meaning  of  the  word 
'^materials."  The  plaintiff  asserts  that  his 
steam  snovel,  leased  for  a  specified  term  to 
the  contractor  for  use  on  this  puhlic  work 
and  then  returned  to  the  plaintiff,  is  "ma- 
terials" within  the  meaning  of  the  statute, 
which,  by  its  terms,  the  courts  are  required 
to  construe  "liberally  to  secure  the  beneficial 
interests  and  purposes  thereof." 

In  view  of  what  was  written  for  this 
court  in  Schaghticoke  Powder  Co.  v.  Green- 
wich &  J.  R.  Co.  183  N.  Y.  300,  2  L.R.A. 
(X.S.)  288,  111  Am.  St.  Rep.  751,  76  N.  E. 
1.33,  5  Ann.  Cas.  443,  there  remains  very 
little  to  be  said  in  the  case  at  bar.  In  the 
Schaghticoke  Case  the  plaintiff  furnished 
dynamite  and  other  explosives  to  a  con- 
tractor for  use  in  the  construction  of  a  rail- 
road, and  then  filed  its  lien  for  the  unpaid 
price.  The  question  was  whether  these  ex- 
plosives were  materials  within  the  purview 
of  the  statute.  We  decided  that  they  were, 
because  they  were  not  only  used  in  the  con- 
struction of  the  work,  but  were  literally 
"used  up"  in  its  performance.  The  dyna- 
mite and  powder  were  put  into  the  work  and 
were  consumed  in  the  operation.  They 
were  as  much  a  part  of  the  materials  that 
went  into  the  structure  as  the  various  con- 
stituents that  lost  their  separate  identity 
in  becoming  part  of  the  plkster,  cement,  or 
concrete.  For  the  purpose  of  illustrating 
this  idea  we  said:  "The  argument  that  dy- 
namite is  not  a  material,  but  a  part  of  the 
contractor's  plant  which,  like  picks  and 
shovels  or  mechanical  appliances,  are  used 
in  the  performance  of  work,  but  are  not 
considered  materials  furnished  within  the 
purview  of  the  statute,  seems  to  us  inher- 
ently unsound.  A  steam  shovel,  an  engine 
and  boiler,  picks,  shovels,  crowbars,  and  the 
like,  are  tools  and  appliances  which,  while 
used  in  the  doing  of  the  work,  survive  its 
performance  and  remain  the  property  of 
their  owner.  Not  so,  however,  with  mate- 
rials that  are  used  up  in  the  performance 
of  the  work,  and  are  thereafter  invisible  ex- 
cept as  they  survive  intangible  results."  183 
N.  Y.  312.  The  steam  shovel  in  the  case  at 
bar  did  not  go  into  the  work  as  material. 
It  was  a  machine  used  on  the  work,  not  by 
the  owner,  but  by  his  lessee,  and  it  was  re- 
turned to  the  owner  just  as  it  was  received, 
necessary  wear  and  tear  excepted.  It  wa-s 
not  material,  either  according  to  the  defini- 
tions of  the  lexicographers,  or  under  the  de- 
cisions in  other  states  where  they  have 
lien  statutes  similar  to  our  own.  Material 
means  "matter  which  is  intended  to  be  used 
in  the  creation  of  a  mechanical  structure" 
(2  Bouviers,  Law  Diet.  Rawle's  Rev.  341), 
44  L.R.A.(N.S.) 


or  "the  substance  matter  of  which  anything 
is  made"  (Webster).  It  does  not  mean  the 
machinery  that  may  be  used  in  the  manu> 
facture  of  materials,  for  it  might  as  well 
be  said  "that  the  mill  by  which  lumber  is 
sawed,  or  the  tools  used  by  the  mechanic  in 
building  a  house,  are  materials  furnished  in 
the  construction,  .  .  .  as  to  say  that  the 
machinery  used  in  the  manufacture  of  the 
artificial  stone  is  to  be  considered  as  part  of 
the  materials  used  in  the  construction  of 
the  masonry  work."  Basshor  v.  Baltimore 
&  O.  R.  Co.  65  Md.  103,  3  Atl.  286.  A  sim- 
ilar view  was  expressed  in  a  case  where  the 
wooden  molds  for  concrete  blocks  were  re- 
turned to  the  owner  after  the  completion  of 
the  work.  These  were  characterized  as  in- 
strumentalities "used  in  shaping  the  con- 
crete of  which  the  interior  walls  of  the 
building  were  constructed,  and  no  more  en- 
tered into  the  actual  construction  of  the 
building  than  did  derricks,  tackle,  engines, 
or  any  other  mechanical  appliance  which 
may  have  been  used  in  its  construction,  and, 
after  the  completion  of  the  building,  re- 
moved as  the  property  of  the  contractor 
owning  and  operating  them."  Builders  Ma- 
terial Co.  V.  Johnson,  158  III.  App.  411. 
The  same  result  has  been  reached  by  the 
courts  of  other  states  where  liens  have  been 
filed  for  labor,  instead  of  materials,  by 
lessors  of  machines  who  themselves  con- 
tributed no  labor  to  the  structures  upon 
which  the  machines  were  used.  In  Wiscon- 
sin the  owner  of  a  well-boring  machine 
leased  it  to  one  who  contracted  to  dig  a 
well.  Of  that  arrangement  the  court  said: 
"Under  no  permissible  theory  can  it  be  said 
that  the  plaintiff  has  furnished  any  'mater- 
ials' that  entered  into  or  became  a  component 
part  of  the  well.  Whatever  right  he  has, 
if  any,  arises  from  the  use  of  his  machine. 
When  he  hired  it  to  Jorgenson  [the  con- 
tractor], to  all  intents  and  purposes  it  be- 
came the  latter's  machine,  the  same  as  if 
he  had  purchased  it  outright."  McAuliffe 
V.  Jorgenson,  107  Wis.  132,  82  N.  W.  706. 
In  Indiana,  under  a  statute  which  gave  a 
right  to  a  lien  for  the  use  of  machinery  in 
the  erection  of  structures,  the  lessor  filed 
a  lien  for  the  use  of  a  "trench  machine" 
which  was  operated  exclusively  by  the 
lessee  and  his  employees.  The  supreme 
court  of  that  state,  in  speaking  of  the 
lienor's  claim,  said  that  it  was  "not  for  the 
value  of  the  work  actually  done,  but  com- 
pensation at  an  agreed  price  for  a  specified 
time  as  the  rental  value  of  the  machine, 
without  regard  to  whether  it  was  idle  or  in 
use  upon  this  work,"  and  held  that  the 
lessor  was  not  entitled  to  a  lien.  Potter 
Mfg.  Co.  V.  Meyer,  171  Ind.  517,  131  Am. 
St.  Rep.  267,  86  N.  E.  838.  To  the  same  ef- 
fect are  other  cases  in  different  states.    The 
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state  of  Texas  is  the  only  jurisdiction  in 
which,  to  our  knowledge,  a  contrary  rule 
has  been  established,  and  there  the  mechan- 
ics' lien  statute  expressly  provided  (in  1889) 
that  a  lien  may  be  acquired  by  any  person, 
etc.,  "who  may  .  .  .  furnish  .  .  . 
machinery,  fixtures,  or  tools  to  erect  any 
house  or  improvement,"  etc.  Laws  1889, 
chap.  98.  That  statute  is  so  radically  dif- 
ferent from  our  own  that  the  case  of  Burke 
V.  Brown,  10  Tex.  Civ.  App.  298,  30  S.  W. 
036,  cannot  be  regarded  as  applicable  to 
this  discussion.  We  conclude,  therefore, 
that  the  Special  Term  and  the  Appellate 
Division  were  right  in  deciding  that  the 
plaintiff  is  not  entitled  to  a  lien. 

The  judgment  should  be  affirmed,  with 
costs. 

Gnllen,  Gh.  J.,  and  Gray,  Willard 
Bartletty  Hlsoock,  Cbase,  and  Colllii, 
JJ^  concur. 


WASHINGTON  SUPREME  COURT. 

(Department  No.  2.) 

MARY  A.  MURRY,  Respt., 

V. 

LUCY  A.  CARLTON,  Appt. 

(65  Wash.  364,  118  Pac.  332.) 

Real  property  ~  possession  ^  notice  of 
rights. 

The  continued  possession  of  one  who  had 
deeded  real  estate  in  consideration  of  an 
agreement  for  support,  which  he  failed  to 
receive,  is  not  notice  of  his  rights  to  one 
taking  a  mortgage  from  the  holder  of  the 
recorded  title. 

(October  23,  1911.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
in  plaintiff's  favor  in  an  action  brought  to 
foreclose  a  mortgage.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stevenson  &  Sorley,  for  appel- 
lant: 

The  deed  and  contract  were  obtained 
through  fraud. 

Kennedy  v.  Currie,  3  Wash.  442,  28  Pac. 
1028;  Jackson  v.  Tatebo,  3  Wash.  456,  28 
Pac.  916:  White  v.  Johnson,  4  Wash.  113, 
29  Pac.  932;  Rozell  v.  Vansyckle,  11  Wash. 
79,  39  Pac.  270;  Stone  v.  Moodv,  41  Wash. 


680,  5  L.R.A.(N.S.)  799,  84  Pac.  617,  85 
Pac.   346. 

Possession  of  land  is  notice  to  the  world 
of  every  right  that  the  possessor  has  there- 
in, legal  or  equitable. 

Hadduck  v.  Wilmarth,  5  N.  H.  181,  20 
Am.  Dec.  570;  Mateskey  v.  Feldman,  75 
Wis.  103,  43  N.  W.  733;  Garbutt  v.  Mayo, 
128  Ga.  269,  13  L.R.A.(N.S.)  58,  67  S.  E. 
495;  Ranney  v.  Hardy,  43  Ohio  St.  157, 
1  N.  E.  523;  Van  Ballen  v.  Cotney,  113 
Mich.  202,  71  N.  W.  491;  Joiner  v.  Duncan, 
174  111.  252,  51  N.  E.  323;  Collins  v.  Moore, 
115  Ga.  327,  41  S.  E.  609;  Sanford  v.  Davis, 
181  111.  570,  54  N.  E.  977;  Knutson  v. 
Bostrak,  99  Wis.  469,  75  N.  W.  156;  27 
Cyc.  1187;  Teal  v.  Scandinavian -American 
Bank,  114  Minn.  435,  131  N.  W.  486;  Gall 
V.  Gall,  126  Wis.  390,  5  L.R.A.(N.S.)  603, 
105  N.  W.  953. 

Messrs.  Stallcnp  A  Keyes,  for  respond- 
ent: 

The  principle  that  possession  is  sufficient 
to  put  the  mortgagee  or  purchaser  upon 
notice  as  to  the  rights  of  the  person  in  pos- 
session applies  only  to  those  cases  where  a 
stranger  to  the  title  is  in  possession,  and 
even  in  those  cases  the  possession  must  be 
unequivocally  hostile  to  the  mortgagor. 

Hammond  v.  Paxton,  58  Mich.  393,  25 
N.  W.  321 ;  Phillips  v.  Owen,  99  App.  Div. 
18,  90  N.  Y.  Supp.  947;  Jinks  v.  Moppin, 
—  Tex.  Civ.  App.  — ,  80  S.  W.  390;  Causey 
V.  Handley,  44  Tex.  Civ.  App.  340,  98  S.  W. 
431;  Eylar  v.  Eylar,  60  Tex.  315;  Garbutt 
V.  Mayo,  13  L.R.A.(N.S.)  117,  note;  Van 
Keuren  v.  Central  R.  Co.  38  N.  J.  Ll  165; 
Groton  Sav.  Bank  v.  Batty,  30  N.  J.  Eq. 
127;  Galford  v.  Gillett,  55  111.  App.  576; 
Sprague  v.  White,  73  Iowa,  670,  35  N.  W. 
751 ;  Koon  v.  Tramel,  71  Iowa,  132,  32  N.  W. 
243;  May  v.  Sturdivant,  75  Iowa,  116,  9 
Am.  St.  Rep.  463,  39  N.  W.  221;  Dodge  v. 
Davis,  85  Iowa,  77,  62  N.  W.  2;  Crooks  ▼. 
Jenkins,  124  Iowa,  317,  104  Am.  St.  Rep. 
326,  100  N.  W.  82;  McNeil  v.  Jordan.  28 
Kan.  7;  Sellers  v.  (3rossan,  52  Kan.  570,  35 
Pac.  205;  Hockman  v.  Thuma,  68  Kan.  519, 
75  Pac.  486;  Bloomer  v.  Henderson,  8  Mich. 
395,  77  Am.  Dec.  453;  Kerr  v.  Kingsbury, 
39  Mich.  150,  33  Am.  Rep.  362;  Abbott  v. 
Gregory,  39  Mich.  68;  Hafter  v.  Strange, 
65  Miss.  323,  7  Am.  St.  Rep.  659,  3  So.  190; 
Brophy  Min.  Co.  v.  Brophy  &  D.  Gold  k  S. 
Min.  Co.  15  Nev.  101,  10*  Mor.  Min.  Rep. 
601 ;  Red  River  Valley  l^nd  &  Invest.  Co. 
V.  Smith,  7  N.  D.  236,  74  N.  W.  194;  Rail- 


Note.  ^  The  general  subject  of  posses- 
sion of  land  as  notice  of  title  is  discussed 
at  length  in  the  note  appended  to  Niles  v. 
Cooper,  13  L.R.A.(N.S.)  49,  and  Garbutt 
V.  Mayo,  13  L.R.A.(X.S.)  68.  The  effect 
of  the  vendor's  continut»d  poasossion  aa  no- 
tice is  specifically  considered  at  pages  117 
44  L.R.A.(>;.S.) 


et  seq.  of  that  note.  Various  phases  of  the 
general  question  are  treated  in  subsequent 
cases  in  this  series;  see  Ogden  v.  Garrison, 
17  L.R.A.(N.S.).  1135;  Field  v.  Copping. 
.36  L.R.A.(X.R.)  488;  Wood  v.  Price,  38 
L.R.A.(X.S.)  772;  International  Harvester 
Co  V.  Myers,  39  L.R.A.(N.S.)   528 
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road  Employees  Bldg.  &  L.  Asso.  v.  Dawaon, 
7  Ohio  N.  P.  601,  6  Ohio  S.  &  C.  P.  Dec. 
683;  Forsha  v.  Longworth,  1  Ohio  C.  C. 
271,  1  Ohio  C.  D.  149,  affirmed  in  22  Ohio 
L.  J.  354;  Exon  v.  Dancke,  24  Or.  110,  32 
Pac.  1045;  Smith  v.  Phillips,  9  Okla.  297, 
60  Pac.  117;  Curry  v.  Williams,  —  Tenn. 
— ,  38  S.  W.  278;  Love  v.  Breedlove,  75 
Tex.  649,  13  S.  W.  222;  Ramirez  v.  Smith, 
—  Tex.  Civ.  App.  — ,  66  S.  W.  254. 

Dunbar,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

For  many  years  prior  to  the  commence- 
ment of  this  action,  the  appellant,  Lucy  A. 
Carlton,  was  the  owner  in  her  own  right 
of  the  real  estate  involved  in  this  case.  On 
the  14th  day  of  October,  1908,  Lucy  A.  Carl- 
ton and  her  husband  executed  a  deed  of 
said  real  estate  to  one  Henry  D.  Carter.  At 
the  same  date  there  was  an  agreement  exe- 
cuted between  Mr.  and  Mrs.  Carlton  and 
Henry  D.  Carter  that,  in  consideration  of 
the  deed  to  Carter  of  the  premises  involved 
in  this  case.  Carter  would  take  care  of  and 
look  after  and  support  Mr.  and  Mrs.  Carl- 
ton; the  agreement  providing  that  the  deed 
should  be  executed  at  once,  and  also  provid- 
ing that  the  Carltons  should  remain  on  the 
premises  as  long  as  they  both  lived,  but 
that,  after  one  of  them  died,  Carter  would 
take  the  remaining  party  to  his  own  house 
and  take  care  of  him  or  her  there.  On  the 
16th  day  of  November,  1908,  Carter  and 
wife  executed  a  mortgage  to  Mary  A.  Murry, 
the  respondent  herein,  on  the  premises  in- 
volved, to  secure  the  payment  of  $750  then 
advanced.  This  mortgage  was  recorded  the 
same  day  it  was  executed,  and  was  in  all 
respects  regular.  This  action  was  brought 
by  respondent,  Murry,  to  foreclose  the  mort- 
gage above  mentioned.  Carter  and  wife 
made  no  appearance  and  were  declared  in 
default.  Some  time  prior  to  the  commence- 
ment of  this  action,  and  subsequent  to  the 
giving  of  the  mortgage  to  respondent,  suit 
was  brought  against  Carter  and  wife  by 
the  appellant  to  set  aside  the  deed  before 
mentioned,  on  the  ground  of  fraud.  By  stip- 
ulation, that  suit  was  withdrawn;  Carter 
agreeing  to  give  a  quitclaim  deed  for  the 
premises  to  the  appellant,  Lucy  A.  Carlton, 
which  he  did.  The  land  in  question  was  the 
separate  estate  of  Mrs.  Carlton,  and  when 
this  foreclosure  action  was  brought,  Mrs. 
Carlton  was  made  a  party  to  the  action,  by 
re&son  of  her  alleged  interest  in  the  land 
growing  out  of  the  quitclaim  deed.  At  the 
time  of  the  giving  of  the  deed  and  the  mak- 
ing of  the  agreement  aforesaid,  Mr.  Carlton 
was  quite  an  old  man.  Mrs.  Carlton  was 
something  past  middle  age.  Mr.  Carlton 
died  before  the  commencement  of  this  ac- 
tion. The  deed  from  the  Carltons  to  Carter 
44  L.R.A.(N.S.) 


was  promptly  recorded,  but  the  agreement 
which  was  the  basis  of  the  deed  was  not  re- 
corded until  after  the  execution  of  the  mort- 
gage to  the  respondent.  The  defense  of  IVtrs. 
Carlton  to  this  action  is  that  the  deed  was 
obtained  by  fraud,  and  that  Carter  never 
carried  out  the  conditions  of  the  agreement. 
The  court  found  that  the  mortgage  was  in 
all  respects  legal,  based  upon  a  good-faith 
consideration;  that  the  amount  claimed  was 
due;  that  there  were  no  prior  liens  against 
the  property  mortgaged;  that  the  title  to 
the  land  at  the  time  of  the  execution  of 
the  mortgage  was  in  Carter,  the  mortgagor; 
that  at  the  time  of  the  execution  of  the 
deed  from  the  Carltons  to  Carter,  they  were 
capable  of  understanding  business  and  busi- 
ness transactions;  that  they  were  fully  ca- 
pable of  comprehending,  and  did  compre- 
hend fully,  the  purport  and  legal  effect  of 
the  deed  which  they  executed;  and  that  no 
advantage  was  taken  of  them  in  connection 
with  making  the  deed.  .  As  a  conclusion  of 
law  the  court  found  that  the  plaintiff  was 
entitled  to  a  foreclosure  of  the  mortgage  in 
the  sum  demanded,  and  the  usual  decree 
was  made. 

After  a  lengthy  investigation  of  the  cause 
by  the  court,  in  which  the  mental  condition 
of  the  Carltons  was  brought  in  question, 
a  group  of  witnesses  testifying  that  they 
were  incompetent  to  transact  ordinary  busi- 
ness and  others  testifying  to  the  contrary, 
certain  evidence  was  excluded  by  the  court, 
on  the  theory  that  the  mortgage  could  not 
be  invalidated  by  oral  conversation;  and 
other  proof  in  regard  to  the  condition  of 
the  Carltons  and  the  failure  of  Carter  to 
comply  with  the  conditions  of  his  contract 
was  offered.  The  proof  was  also  denied  by 
the  court,  for  the  reason  that  the  possession 
of  the  premises  by  Mrs.  Carlton  (it  having 
been  shown  that  she  was  in  possession  at 
the  time  the  mortgage  was  executed)  was 
not  sufficient  notice  of  her  alleged  interest 
in  the  land  to  defeat  the  record  title,  so  far 
as  the  mortgagee  was  concerned.  The  ap- 
pellant in  this  case  was  not  asking  for  any 
adjustment  of  rights  between  Mr.  Carter 
and  herself,  but  was  simply  asking  that 
the  mortgage  be  declared  not  to  be  a  lien 
on  the  property ;  so  that  it  will  be  seen  that 
I'his  is  really  the  pivotal  question  in  the 
onse.  If  the  possession  of  the  land  by  the 
grantor  was  notice,  under  the  circumstances, 
of  her  alleged  title  to  the  land,  then  the 
testimony  ought  to  have  been  admittod; 
otherwise,  it  was  properly  excluded.  The 
appellant  contends  tliat  it  is  the  established 
law  that  the  possession  of  land  is  notice  to 
the  world  of  every  right  that  the  possessor 
lias  therein,  legal  or  equitable,  and  cites 
quite  a  number  of  cases  to  sustain  this  rule. 
We   have  examined   these    cases,   and   find 
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that  many  of  them  do  sustain  the  general 
rule  contended  for.  But  in  all  of  them  it 
is  where  the  party  in  possession  is  without 
fauft  and  has  done  nothing  to  mislead  the 
subsequent  purchasers  or  encumbrancers, 
and  it  may  be  conceded  that  such  is  the 
general  rule.  But  this  is  an  equitable  doc- 
trine, and  the  circumstances  of  each  case 
are  always  scanned  by  the  court  to  deter- 
mine what  the  equities  are.  It  is  one  of 
tlie  oldest  maxims  of  the  law  that  he  who 
asks  for  equity  must  do  equity.  The  same 
principle  is  announced  in  another  maxim, 
that  he  who  comes  into  a  court  of  equity 
must  come  in  with  clean  hands,  and  there 
muat  be  no  circumstances  for  which  he  is 
responsible  that  would  rightfully  estop  him 
from  demanding  his  strict  rights  under  his 
possession.  It  is  also  an  ancient  and  re- 
spected principle  of  the  law  that,  wher^i  one 
of  two  innocent  parties  must  suffer,  the 
one  who  was  the  cause  of  the  misfortune 
must  bea»-  the  burden,  rather  than  tlie 
other;  and  all  these  principles  enter  into 
and  modify  the  general   rule  announced. 

These  principles  are  especially  applicable 
to  the  appellant  in  this  case.  As  we  have 
seen,  another  instrument,  contemporaneous 
with  the  deed,  provided  that  the  Carltons 
should  remain  in  possession  of  the  land. 
The  deed  was  recorded,  giving  notice  of  the 
transfer;  but  the  agreement  was  not  re- 
corded until  after  the  execution  of  the  mort- 
gage. Had  the  agreement  been  recorded, 
notice  would  have  been  given  of  the  limita- 
tions of  the  deed.  The  recording  of  the 
agreement  was  the  duty  of  the  Carltons  to 
protect  their  possessory  interest.  Not  hav- 
ing done  so,  they  cannot  complain  when  an 
^  innocent  party  acts  upon  the  record.  And 
this  is  why  an  exception  is  made  to  the 
genoral  rule,  to  the  effect  that  the  posses- 
sion of  a  grantor  will  not  defeat  the  record 
title  where  the  rights  of  an  innocent  pur- 
chaser are  involved.  The  rule  is  thus  stated 
in  27  Cyc.  p.  1202:  "As  has  been  hereto- 
fore stated,  constructive  notice  of  a  prior 
deed  or  mortgage  may  arise  from  the  open 
and  visible  possession  of  the  premises  by  a 
third  person.  The  fact  that  a  grantor  re- 
mains in  possession  of  the  land  after  convey- 
ing the  same  by  a  deed  absolute  on  its  face 
does  not  amount  to  constructive  notice  to 
purchaser  of  a  judgment  against  the  gran- 
tee, that  the  grantor  has  the  right  to  have 
such  deed  treated  as  a  mortgage.  Where  a 
grantor  who  is  in  possession  of  land  after 
exchanging  it  for  another  tract,  and  after 
a  full  recorded  conveyance,  takes  a  mort- 
gage from  his  grantee  subsequent  to  one 
given  to  another  creditor  of  the  grantee 
and  first  recorded,  such  creditor  does  not 
take  with  constructive  notice  of  any  right 
reserved  in  the  land  by  the  grantor."  This 
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subject  is  treated  at  length  in  Niles  v. 
Cooper,  13  L.R.A.(N.S.)  in  notes  by  the 
editor  on  page  117,  where  it  is  said:  "Prob- 
ably a  majority  of  the  cases  have  taken  the 
position  with  reference  to  matters  of  this 
class,  that  the  possession  of  a  vendor  of 
land  after  conveyance  is  not  inconsistent 
with  the  title  which  he  has  conveyed,  and 
that  therefore  one  of  the  elements  of  con- 
structive notice  is  lacking.  These  cases  hold 
that  the  general  rule  that  possession  of 
land  is  notice  to  a  purchaser  of  the  posses- 
sor's title  does  not  apply  to  a  vendor  re- 
maining in  possession  after  giving  a  full 
record  deed,  so  as  to  require  a  purchaser 
from  his  grantee  to  inquire  whether  he  had 
reserved  any  interest  in  the  land  conveyed, 
since,  so  far  as  the  purchaser  is  concerned, 
the  vendor's  deed  is  conclusive,  he  having  de- 
clared thereby  that  he  makes  no  reservation ; 
and  he  is  estopped  from  setting  up  any  secret 
arrangement  by  which  his  grant  is  im- 
paired,"— citing  a  great  number  of  cases  to 
sustain  the  rule.  These  cases  proceed  upon 
the  theory  that  a  grantor  in  such  a  case  is 
deemed  to  hold  the  land  without  claim  of 
right,  and  merely  as  a  tenant  at  sufferance 
of  the  grantee;  the  legal  presumption  being 
that  he  is  in  such  possession  with  the  per- 
mission of  the  grantee,  and  subordinate  to 
and  consistent  with  the  grant. 

This  court  has  uniformly  sustained  this 
view  of  the  law,  and  has  estopped  parties 
from  disputing  record  title  when,  by  their 
own  negligence,  they  have  held  the  title  out 
to  the  world  by  means  of  the  public  record 
as  being  a  good  title.  In  discussing  this 
question,  though  the  particular  case  was 
somewhat  different,  it  was  said  by  this  court 
in  Dow  v.  Ballard,  28  Wash.  87,  68  Pac 
176 :  "In  this  case,  the  city  not  having  pro- 
tected itself  by  filing  a  lis  pendens, — ^the 
constructive  notice  which  the  law  provides, 
— and  there  being  no  constructive  notice 
which  could  be  imputed  to  the  purchaser, 
he  could  not  be  bound  by  actual  notice  of  his 
grantor  of  which  he  was  ignorant."  The 
same  doctrine  was  announced  in  Bernard 
V.  Benson,  68  Wash.  191,  137  Am.  St.  Rep. 
1051,  108  Pac.  439.  After  quoting  from  the 
case  of  United  States  v.  Detroit  Timber  & 
Lumber  Co.  200  U.  S.  321,  50  L.  ed.  499,  26 
Sup.  Ct.  Rep.  282,  where  it  is  said:  **No 
one  is  bound  to  assume  that  the  party  with 
whom  he  deals  is  a  wrongdoer,  and  if  he 
presents  property,  the  title  to  which  is  ap- 
parently valid,  and  there  are  no  circum- 
stances disclosed  which  cast  suspicion  upon 
the  title,  he  may  rightfully  deal  with  him, 
and,  paying  full  value  for  the  same,  acquire 
the  rights  of  a  purchaser  in  good  faith," 
— this  court  said:  "What  makes  inquiry 
a  duty  is  such  a  visible  state  of  things 
as  is  inconsistent  with  a  perfect  right  ia 
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him  who  proposes  to  sell.  Benson  was  the 
owner  of  the  record  title,  and  there  was  no 
such  possession  as  would  impart  notice  or 
make  it  the  duty  of  the  purchaser  to  in- 
quire." In  further  discussing  the  case,  the 
court  said:  "The  appellants  cannot  justly 
complain  of  this  rule.  By  their  own  negli- 
gence they  placed  it  in  the  power  of  Benson 
to  sell  the  land,  and  now  to  permit  them 
to  set  aside  the  sale  would  defraud  inno- 
cent parties.  As  against  them  the  record 
should  be  held  to  import  absolute  verity." 
It  is  just  as  true  in  this  case  that,  by  their 
own  negligence, — ^their  failing  to  record  the 
agreement  which  was  made  contempora- 
neously with  the  deed, — they  failed  to  give 
notice  to  the  searcher  of  the  record  that 
they  had  any  interest  in  the  land,  and  that, 
as  against  them,  the  record  should  be  held 
to  import  absolute  verity.  To  the  same 
effect  is  Daly  v.  Rizzutto,  59  Wash.  62, 
29  L.R.A.(N.S.)    467,  109  Pac.  276. 

The  decision  of  this  question  renders  un- 
necessary the  discussion  of  the  question 
raised  by  the  respondent,  that  no  proper 
exceptions  have  been  taken  to  the  findings 
of  fact,  and  the  further  question  that  tha 
court  erred  in  not  sustaining  a  demurrer 
to  the  answer. 

The  judgment  of  the  court  is  affirmed. 

Chadwlck,   Morris,   Sills,   and   Orow, 
JJ.,  concur. 

Petition   for   rehearing   denied. 


HililNOIS  SUPREME  COURT. 

JOSEPH  VIAL,  PlflF.  in  Certiorari, 

V. 

NORWICH    UNION    FIRE    INSURANCE 
SOCIETY  OF  NORWICH,  ENGLAND. 

(257  111.  365, 100  N.  E.  929.) 

Insurance  —  reformation    of    policy  — 
action   against  reinsurer. 

The  holder  cannot  maintain  an  action 
against  a  reinsurer  for  reformation  of  an 
insurance  policy,  where  the  reinsurer  mere- 


ly agrees  with  the  insurer  to  reinsure  from 
a  certain  time  all  its  risks  now  covered  by 
policies  and  contracts  according  to  theiV 
terms  and  conditions,  and  pay  losses,  ex- 
penses, and  return  premiums. 

(February  20,  1913.) 

CERTIORARI  to  the  Appellate  Court, 
First  District,  to  review  a  decree  re- 
versing a  decree  of  the  Circuit  Court  for 
Cook  County  in  complainant's  favor  in  a 
suit  to  reform  an  insurance  policy  and  to 
enforce  payment  of  a  loss  under  said  policy 
as  reformed.    Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Lyman,  Lyman,  &  O'Connor, 
for  plaintiff  in  certiorari: 

Where  property  is  insured,  and  during 
the  life  of  the  policy  the  company  is  rein- 
sured in  another  insurance  company,  the 
latter  agreeing  to  pay  all  losses,  although 
the  agreement  is  unknown  at  the  time  to 
the  person  whose  property  is  insured,  yet, 
in  case  of  loss,  he  can  sue  the  second  com- 
pany. 

Johannes  v.  Phoenix  Ins.  Co.  66  Wis.  50, 
57  Am.  Rep.  249,  27  N.  W.  414;  Shoaf  v. 
Palatine  Ins.  Co.  127  N.  C.  308,  80  Am.  St. 
Rep.  804,  37  S.  E.  451;  Whitney  v.  Amer- 
ican  Ins.  Co.  127  Cal.  464,  69  Pac.  897; 
Ruohs  V.  Traders'  F.  Ins.  Co.  Ill  Tenn.  405, 
102  Am.  St.  Rep.  790,  78  S.  W.  85;  24  Am. 
&  Eng.  Enc.  Law,  2d  ed.  258;  Glen  v.  Hope 
Mut.  L.  Ins.  Co.  56  N.  Y.  379;  Fischer  v. 
Hope  Mut.  L.  Ins.  Co.  69  N.  Y.  161. 

Where  there  is  a  mutual  mistake  in  a 
contract,  and  afterward  the  contract  is 
taken  over  or  assigned  to  fk  third  party,  un- 
less it  is  negotiable  or  there  is  some  stat- 
utory provision  to  the  contrary,  the  third 
party  takes  the  contract  subject  to  all 
equities  existing  between  the  original  par- 
ties, and  it  may  be  reformed  against  the 
third  party,  although  he  had  no  notice  or 
knowledge  of  the  mistake. 

Barker  v.  Pullman's  Palace  Car  Co.  124 
Fed.  555;  67  C.  C.  A.  196,  134  Fed.  70; 
Klatt  V.  Dummert,  70  Minn.  467,  73  N.  W. 
404;  Jamaica  Sav.  Bank  v.  Taylor,  72  App. 
Div.  667,  76  N.  Y.  Supp.  790;   Bentley  v. 


Note.  —  Liahility  of  reinsurer. 

The  earlier  cases  upon  the  liability  of  a 
Reinsurer  are  collected  in  a  note  appended 
to  Traders*  Ins.  Co.  v.  Aachin  &  M.  F.  Ins. 
Co.  8  L.RJ^.(N.S.)   844. 

In  general. 

The  contract  of  reinsurance  is  not  the 
basis  of  an  action  between  the  insured  and 
the  reinsurer,  and  need  not  be  set  out  or  ex- 
hibited in  the  complaint.  Federal  L.  Ins. 
Co.  ▼.  Kerr,  173  Ind.  613,  89  N.  E.  308,  re- 
hearing denied  in  173  Ind.  628,  91  N.  E. 
230. 
44  L.RJl.(NJ3.) 


But  in  Spande  v.  Western  Life  Indem- 
nity Co.  61  Or.  236,  122  Pac.  38,  affirming 
on  rehearing  61  Or.  220,  117  Pac.  973,  it  is 
held  that,  where  the  certificate  of  reinsur- 
ance issued  to  insured  refers  to  the  con- 
tract of  reinsurance  for  the  terms  upon 
which  reinsurer  l)ecomes  liable,  such  con- 
tract becomes  a  governing  part  of  the  con- 
tract with  insured,  and  must  be  put  in 
proof  by  him. 

A  contract  of  reinsurance  is  not  a  prom- 
ise to  pay  the  debt  of  another,  but  a  con- 
tract of  insurance,  and  hence  need  not  be 
in  writing.  Mclntvre  v.  Federal  L.  Ins. 
Co.  142  Mo.  App.  256,  126  S.  W.  227. 
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Smith,  2  Keyes,  342;  Olds  v.  CummingBy 
31  111.  188. 

Messrs.  Bar^r  &  Hicks,  for  defendant 
in  certiorari: 

There  is  no  privity  of  contract  between 
defendant  in  error  and  plaintiff  in  error, 
so  as  to  enable  the  latter  to  maintain  this 
suit  against  the  former  upon  the  reinsur- 
ance contract. 

Crandall  v.  Payne,  164  111.  627,  39  N.  E. 
601;  Gautzert  v.  Hoge,  73  111.  30;  Peck  v. 
Sterling  Water  Co.  118  111.  App.  533 ;  Strong 
V.  Ph'enix  Ins.  Co.  62  Mo.  289,  21  Am.  Rep. 
417;  Goodrich's  Appeal,  109  Pa.  623,  2  Atl. 
209;  Blackstone  v.  Alemannia  F.  Ins.  Co. 
56  N.  Y.  104;  Consolidated  Real  Estate  F. 
Ins.  Co.  V.  Cashow,  41  Md.  59 ;  Hercken- 
rath  y.  American  Mut.  Ins.  Co.  3  Barb.  Ch. 
63;  Hone  v.  Mutual  Safety  Ins.  Co.  1 
Sandf.  137;  Mutual  Safety  Ins.  Co.  v.  Hone, 
2  N.  Y.  235;  Carrington  v.  Commercial  F. 
&  M. 'Ins.   Co.  1   Bosw.   152;   Johannes  v. 


Phoenix  Ins.  Co.  66  Wis.  50,  57  Am.  Rep. 
249,  27  N.  W.  414;  Shoaf  v.  Palatine  Ins. 
Co.  127  N.  C.  308,  80  Am.  St.  Rep.  804,  37 
S.  E.  451 ;  Whitney  v.  American  Ins.  Co. 
127  Cal.  464,  59  Pac.  897 ;  Ruolis  v.  Traders' 
F.  Ins.  Co.  Ill  Tenn.  405,  103  Am.  St.  Rep. 
790,  78  S.  W.  85 ;  Glen  v.  Hope  Mut.  L.  Ins. 
Co.  56  N.  Y.  379;  Fischer  v.  Hope  Mut.  U 
Ins.  Co.  69  N.  Y.  161. 

A  court  of  equity  will  not  reform  a  con- 
tract and  rectify  a  mistake  to  the  prejudice 
of  a  third  person  who  has  acquired  rights 
or  assumed  obligations  thereunder  without 
notice  of  the  alleged  mistake,  and  who  will 
be  injuriously  affected  by  such  reformation. 

Sickmon  v.  Wood,  69  111.  329;  Harms  v. 
Coryell,  177  111.  496,  53  N.  E.  87;  Barton 
V.  Mayers,  183  111.  S60,  65  N.  E.  884;  Rus- 
sell V.  Ranson,  76  111.  167;  United  States  v. 
Munroe,  5  Mason,  572,  Fed.  Cas.  No.  15, 
835;  Foster  v.  Kingsley,  67  Me.  J  52;  Rut- 
gers v.  Kingsland,  7  N.  J.  Eq.  178,  affirmed 


Notice  to  and  acceptance  by  insured. 

A  contract  of  reinsurance  does  not  bind 
the  insured  unless  accepted  by  him,  but 
when  accepted  he  cannot  repudiate  it. 
Northwestern  Nat.  L.  Ins.  Co.  v.  Gray,  88 
C.  C.  A.  430,  161  Fed.  488. 

In  Cox  V.  Kansas  City  L.  Ins.  Co.  164 
Mo.  App.  464,  136  S.  W.  1013,  where  the 
reinsurer  agreed  to  take  over  all  members 
of  the  reinsured  who  were  in  good  standing 
en  the  date  the  agreement  was  made,  it 
could  not  require  a  new  medical  examina- 
tion of  a  member  who  was  in  good  standing 
at  that  time,  but  who  was  not  notified  of 
the  reinsurance,  and  subsequently  became 
suspended  through  paying  his  dues  to  the 
former  collector  of  the  reinsured. 

Nor  can  the  reinsured  transfer,  by  its 
contracts  with  the  reinsurer,  any  different 
rights  as  against  the  insured  than  it  pos- 
sessed itself,  such  as  the  right  to  levy  an 
assessment  to  create  a  reserve  fund  and 
make  it  a  charge  against  the  policy,  with- 
out giving  notice  to  insured.  Federal  L. 
Ins.  Co.  v.  Risinger,  46  Ind.  App.  146,  91 
N.  E.  533. 

A  policy  which  has  become  incontestable 
is  not  made  contestable  by  a  provision  to 
that  effect  in  the  contract  of  reinsurance, 
unless  insured  fairly  understood  the  fact 
of  such  change  and  expressly  consented 
thereto.  And  the  contract  will  receive  a 
liberal  construction  in  favor  of  the  in- 
sured. Federal  L.  Ins.  Co.  v.  Kerr,  173  Ind. 
613,  89  N.  E.  398,  rehearing  denied  in  173 
Ind.  628,  91  N.  E.  230,  followed  in  Federal 
L.  Ins.  Co.  V.  Arnold,  46  Ind.  App.  114,  90 
N.  E.  493,  rehearing  denied  in  46  Ind.  App. 
122,  91  N.  E.  357. 

Liability  as  affected  by  terms  of  contract. 

Where  the  reinsurer  agreed  "to  pay  the 
full  benefit  provided  for  in  this  certificate 
of  death,  less  amounts  previously  paid  for 
disability  benefits  and  unpaid  asseQsment^i 
44  J.,R.A.(J^A) 


whether  such  benefit  is  provided  for  under 
its  laws  or  not,"  it  could  not  deduct  assess- 
ments when  the  policy  had  not  run  for  ten 
years,  which  reduction  was  provided  for 
only  in  the  by-laws  of  the  reinsurer.  Na- 
tional Annuity  Asso.  v.  Carter,  96  *Ark. 
495,  132  S.  W.  633. 

In  Hatcher  v.  National  Annuity  Asso. 
153  Mo.  App.  638,  134  S.  W.  1,  it  was  held 
that  where  the  contract  made  when  insured 
transferred  his  membership  to  the  rein- 
surer provided  that  the  amount  to  be  paid 
upon  death  would  be  the  same  as  that  set 
out  on  the  face  of  the  original  benefit  cer- 
tificate issued  by  the  reinsured  association, 
the  original  face  sum  would  be  the  amount 
of  the  liability,  instead  of  a  larger  amount 
provided  for  by  a  rider  attached  by  the  re- 
insured subsequently  to  the  issuance  of  the 
certificate. 

In  Mutual  Reserve  Fund  Life  Asso.  v. 
Green,  —  Tex.  Civ.  App.  — ,  109  S.  W. 
1131,  it  was  held  that  a  reinsurance  con- 
tract which  expressly  limited  the  reinsur- 
er's liability  to  claims  arising  by  reason  of 
death  occurring  subsequently  to  the  ratifi- 
cation and  approval  of  the  agreement  ex- 
cluded liability  for  the  loan  or  cash  sur- 
render value  stipulated  for  in  the  policy, 
and  that  there  was  no  privity  of  contract 
bet^en  insured  and  reinsurer  as  to  such 
claim. 

A  mistake  in  the  policy  of  reinsurance 
which  is  apparent  on  its  face  is  waived  by 
the  reinsurer.  Scottish  F.  Ins.  Co.  v. 
Stuyvesant  Ins.  Co.  —  N.  C.  — ,  76  S.  E. 
728. 

When  liable. 

The  reinsurer  is  liable  only  if  the  rein- 
sured is  liable.  Exchange  Mut.  F.  Ins.  Co. 
V.  Consol.  Mut.  F.  Ins.  Co.  46  Pa.  Super. 
Ct.  661. 

In  Scottish  F.  Ins.  Co.  v.  Stuyvesant  Ins. 
Co.  supra,  it  is  held  that  proof  of  the  mere 
fi^ct  of  payment  by  reinsured  ia  not  suffici- 
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in  7  N.  J.  Kq.  658;  Wall  v.  Arrington,  13 
6a.  88;  Davidson  y.  Davidson,  42  Ark.  362. 

Before  a  court  of  equity  can  proceed  to 
grant  relief  by  way  of  reformation  of  a 
written  contract  for  mutual  mistake,  the 
original  parties  to  the  contract,  and  all 
persons  who  have  acquired  rights  or  assumed 
obligations  thereunder  and  may  be  affected 
by  the  decree,  must  be  in  court  as  parties. 

Hellman  v.  Schneider,  75  111.  422;  Mc- 
lennan ▼.  Johnston,  60  111.  306;  Mead  v. 
Altgeld,  136  111.  298,  26  N.  £.  388;  Dorman 
V.  Brereton,  140  111.  153,  29  N.  E.  703; 
Moore  v.  Munn,  69  111.  591;  Sickman  y. 
Wood,  69  111.  329. 

Farmer,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  filed  a  bill  in  chancery 
in  the  circuit  court  of  Cook  county  to  re- 
form a  fire  insurance  policy  on  the  ground 
of  mutual  mistake,  and  to  enforce  the  pay- 


ment of  a  loss  under  •  said  policy  as  re- 
formed. A  decree  was  entered  by  the  circuit 
court  in  accordance  with  the  prayer  of  the 
bill,  and  the  defendant  prosecuted  an  appeal 
to  the  appellate  court  for  the  first  district. 
That  court  reversed  the  decree  of  the  circuit 
court  and  remanded  the  cause,  with  direc- 
tibns  to  dismiss  the  bill  for  want  of  equity, 
and  the  record  has  been  brought  to  this 
court  for  review  by  writ  of  certiorari. 

Plaintiff  in  error  resided  and  was  engaged 
in  business  in  La  Grange,  Illinois,  and 
owned  a  farm  near  that  place,  upon  which 
there  were  several  buildings,  including  a 
large  residence  for  the  tenant  and  two 
smaller  residence  buildings,  which  were  not 
at  the  time  of  the  loss,  nor  had  been  for 
some  time  previous,  used  for  residence  pur- 
poses, but  were  used  for  storage  and  other 
purposes.  The  policy  sought  to  be?  re- 
formed was  issued  on  October  30,  1905,  by 
the  Indemnity  Fire  Insurance  Company  of 


ent  to  render  the  reinsurer  liable,  but  proof 
of  actual  loss  is  necessary. 

In  Royal  Ins.  Co.  v.  Caledonian  Ins.  Co. 
—  Cal.  App.  — ,  129  Pac.  597,  where  both 
the  insurance  and  reinsurance  policies  con- 
tained a  provision  that  in  case  any  part  of 
the  insured  building  should  fall,  except  as 
the  result  of  fire,  all  insurance  on  the  build- 
ing and  its  contents  should  cease,  the  in- 
surer could  not  make  the  reinsurer  liable 
by  adjusting  a  loss  on  the  building  by  fire 
occurring  after  a  part  of  the  building  had 
so  falleu 

Extent  of  liability. 

Reinsurance  does  not  enlarge  the  rights 
of  insured  under  the  original  policy,  or  re- 
new rights  already  lost.  Flint  v.  West- 
chester F.  Ins.  Co.  207  Mass.  337,  93  N.  E. 
646. 

In  Allemannia  F.  Ins.  Co.  v.  Firemen's 
Ins.  Co.  209  U.  S.  326,  52  L.  ed.  815,  28 
Sup.  Ct.  Rep.  544,  14  Ann.  Cas.  948,  affirm- 
ing 28  App.  D.  C.  330,  14  L.R.A.(N.S.) 
1049,  it  was  held  that  the  fact  that  rein- 
sured had  become  insolvent,  so  that  it  was 
able  to  pay  only  part  of  the  loss  to  insured.. 
did  not  affect  the  liability  of  reinsurer  to 
pay  the  full  amount  of  reinsurance,  though 
the  reinsurance  agreement  provided  'that 
losses,  if  any,  should  be  payable  pro  rata 
with,  in  the  same  manner,  and  upon  the 
same  terms  and  conditions  as  paid  by  the 
reinsured,  and  that  in  no  event  should  the 
reinsurer  be  liable  for  an  amount  in  excess 
of  a  ratable  proportion  of  the  sum  actually 
paid  to  the  insured  by  the  reinsured.  And 
that  case  is  followed  by  Providence- Wash- 
ington F.  Ins.  Co.  V.  Atlanta-Birmingham 
F.  Ins.  Co.  166  Fed.  548. 

Acceptance  of  the  reinsurance  by  a  policy 
holder  after  notice  of  the  conditions  there- 
of, and  continuing  to  pay  premiums  to  the 
reinsurer  without  dissent,  binds  the  insured 
to  a  condition  limiting  the  amount  of  beiie- 
44  LJLA.(N.S.) 


fit  to  be  paid.     Stark  v.  Northwestern  Nat. 
I..  Ins.  Co.  167  Fed.  191. 

In  French  Mut.  General  Soc.  y.  United 
States  Fidelity  &  G.  Co.  203  Fed.  558,  it 
appeared  that  by  the  contract  the  insurer 
was  liable  only  for  defaults  exceeding  a 
certain  amount  for  each  embezzlement.  De- 
fendant, a  reinsurer,  contended  that  it  in- 
curred no  liability  on  the  defalcation  in 
question,  for  the  reason  that,  while  more 
than  the  minimum  amount  was  embezzled 
altogether,  less  than  that  amount  had  been 
embezzled  during  the  period  for  which  de- 
fendant was  carrying  the  reinsurance.  It 
was  held,  however,  that  it  was  liable  for  its 
proportion  of  that  part  of  the  defalcation 
which  occurred  durmg  the  period  covered 
by  its  policy. 

To  whom  liable. 

In  North  British  Mercantile  Ins.  Co.  Y. 
Speer,  7  Ga.  App.  330,  66  S.  E.  815,  under  a 
Code  provision  requiring  that  actions  on 
contracts  should  be  brought  ''in  the  name 
of  the  party  in  whom  the  legal  interest  in 
such  contracts  is  vested,  and  against  the 
party  who  made  it  in  person  or  by  agent," 
it  is  held  that  the  insured  must  sue  the  re- 
insurer in  the  name  of  the  insurer,  instead 
of  directly. 

In  Moselev  v.  Liverpool  &  L.  &  G.  Ins. 
Co.  —  Miss*^  — ,  61  So.  428,  it  was  held 
that  the  fact  that  the  contract  bplween  in- 
surer and  reinsurer  antedated  the  issuance 
of  the  policies  by  insurer,  and  that  the 
reinsurer  agreed  to  pay  its  pro  rata  share 
of  adjusting  expenses,  and  settle  with  the 
insured  in  the  same  manner  and  to  the 
same  extent  as  the  insurer  was  bound  by 
its  policy  to  settle  with  the  insured,  did  not 
make  the  insurer  and  reinsurer  partners,  or 
tlie  insurer  the  agent  of  the  reinsurer,  or 
amount  to  a  taking  over  of  the  business  of 
the  insurer,  so  as  to  enoble  the  insured  to 
sue  the  reinsurer  directly. 

R«  L,  8f 


820 


ILLINOIS  SUPREME  COURT. 


New  York,  covering  a  term  of  three  years, 
for  the  amount  of  $1,700  on  a  frame  dwell- 
ing house  on  the  farm,  described  in  the 
policy.  In  August,  1908,  a  number  of 
buildings  on  the  farm  were  destroyed  by 
fire,  but  the  frame  residence  was  not  de- 
stroyed. When  proofs  of  loss  were  made 
payment  was  refused  on  the  ground  that  the 
buildings  destroyed  were  not  covered  by 
the  policy.  Plaintiff  in  error  claimed  his 
instructions  to  and  agreement  with  the 
parties  who  secured  the  policy  for  him  were 
that  it  was  to  cover  all  the  buildings  on  the 
farm.  There  was  a  mortgage  of  $2,200  on 
the  farm,  and  the  old  policy,  which  expired 
at  the  time  the  policy  sought  to  be  reformed 
was  issued,  was  in  the  hands  of  the  party 
who  held  the  mortgage,  as  collateral  to  said 
mortgage.  When  the  policy  sought  to  be 
refdrmed  was  issued,  plaintiff  in  error 
claims  it  was  delivered  by  the  agents  who 
procured  it  to  the  same  party,  and  that  he 
never  saw  it  until  after  the  loss  occurred. 
The  bill  alleged  that  the  failure  to  include 
all  the  buildings  on  the  farm  in  the  policy 
was  a  mutual  mistake,  and  the  master  in 
chancery,  to  whom  the  cause  was  referred 
to  take  the  testimony  and  report  his  con- 
clusions, found  that  the  proofs  sustained  the 
allegations  of  the  bill,  and  recommended  a 
decree  as  prayed,  and  a  decree  was  accord- 
ingly so  entered. 

In  the  view  we  take  of  this  case  it  will 
be  unnecessary  to  pass  upon  the  merits  of 
the  controversy  as  to  whether  there  was  a 
mutual  mistake  in  the  description  of  the 
property  covered  by  the  policy. 

Under  date  of  May  1,  1907,  defendant  in 
error,  the  Norwich  Union  Fire  Insurance 
Society  of  Norwich,  England,  entered  into  a 
reinsurance  contract  with  the  indemnity 
company,  by  which  contract,  in  considera- 
tion of  an  amount  agreed  upon,  defendant 
in  error  reinsured  to  the  indemnity  com- 
pany its  risks  covered  by  outstanding  poli- 
cies, and  the  indemnity  company  thereafter 
ceased  doing  business  in  the  state  of  Illin- 
ois. The  Norwich  Union  Company  was 
made  the  sole  defendant  to  the  bill. 

The  first  question  presented  for  our  de- 
termination then  is  whether  a  policy  holder 
in  the  indemnity  company  can  maintain  an 
action,  by  virtue  of  the  reinsurance  agree- 
ment, against  defendant  in  error.  The  deci- 
sion of  this  question  involves  a  construction 
of  the  reinsurance  agreement  and  a  determi- 
nation whether  it  is  strictly  a  reinsurance 
contract. 

Reinsurance  is  defined  to  be  a  contract 
that  one  insurer  makes  with  another  to  pro- 
tect the  first  insurer  from  a  risk  he  has  al- 
ready assumed.  It  is  not  denied  such  con- 
tracts are  lawful  and  valid.  "The  ordinary 
contract  of  reinsurance  operates  solely  be- 
44  L.R.A.(N.S.) 


tween  the  insurer  and  the  reinsurer,  and 
creates  no  privity  whatever  between  the  re- 
insurer and  the  person  originally  insured. 
The  contract  of  insurance  and  that  of  rein- 
surance remain  totally  distinct  and  uncon- 
nected, and  the  reinsurer  Is  in  no  respect 
liable,  either  as  surety  or  otherwise,  to  the 
person  originally  insured."  24  Am.  &  Eng. 
Enc.  Law,  2d  ed.  249.  In  a  note  to  this 
text  will  be  found  cited  numerous  decisions 
of  courts  of  last  resort  sustaining  it,  and  we 
do  not  understand  it  to  be  disputed  by  plain- 
tiff in  error  that  this  is  the  rule  where  the 
reinsurance  contract  is  strictly  one  of  rein- 
surance. In  Barnes  v.  Ilckla  F.  Ins.  Co. 
56  Minn.  38,  45  Am.  St.  Rep.  438,  67  N.  W. 
314,  the  court  said:  "Reinsurance  is  a 
mere  contract  of  indemnity,  in  which  an  in- 
surer reinsures  risks  in  another  company. 
In  such  a  contract  the  policy  holders  have 
no  concern,  are  not  the  parties  for  whose 
benefit  the  contract  of  reinsurance  is  made, 
and  they  cannot,  therefore,  sue  thereon." 

A  number  of  cases  are  to  be  found  where 
it  has  been  held  that  a  policy  holder  may 
maintain  an  action  against  the  reinsuring 
company,  but  in  all  of  such  cases  the  con- 
tract between  the  reinsuring  company  and 
the  reinsured  was  more  than  a  mere  con- 
tract of  reinsurance,  and  the  reinsurer  as- 
sumed the  liabilities  of  the  reinsured  and 
agreed  to  pay  them. 

In  Johannes  v.  Phenix  Ins.  Co.  68  Wis. 
50,  57  Am.  Rep.  249,  27  N.  W.  414,  the  right 
of  a  policy  holder  to  maintain  an  action 
against  the  reinsuring  company  was  sus- 
tained. The  contract  between  the  reinsuring 
company  and  the  reinsured,  however,  was 
not  a  strictly  reinsurance  contract.  The 
court  said:  "But  in  the  case  before  us  the 
contract  between  the  defendant  companies 
was,  as  it  seems  to  us,  something  more  than 
a  mere  reinsurance.  By  that  contract  the 
Standard  Company  sold  and  turned  over  to 
the  Phenix  its  entire  business  and  the  good 
will  of  that  business  in  the  United  States, 
together  with  a  large  amount  of  bonds  and 
other  property,  in  consideration  of  which  the 
Phenix  thereby  'reinsured  all  the  risks*  of 
the  Standard  Company  *upon  property  situ- 
ated in  the  United  States,  .  .  .  and 
agreed  that  all  losses  arising  under  the  poli- 
cies of  the  said  defendant  Standard  Fire 
Office,  Limited,  upon  property  situated  in 
the  United  States  of  America,  should  after 
that  time  (January  1,  1884)  be  borne  by  the 
said  Phenix  Insurance  Company,  and  should 
be  paid,  satisfied  and  discharged  by  it, 
.  .  .  and  agreed  that  the  loss  of  this 
plaintiff  arising  thereunder  should  be  borne, 
paid,  satisfied,  and  discharged  by  said  Phe- 
nix Insurance  Company,  which  thereupon  be- 
came owner  of  the  good  will,  original  docu- 
ments, and  books  of  its  codefendants  herein 
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[the  Standard  Company]  relating  to  the 
risks  aforesaid,  and  assumed  control  of  the 
same  and  of  the  business  pertaining  to  said 
risks,  policies,  and  losses/  Such  are  the  al- 
leged t«rms  of  the  contract  we  are  required 
to  construe.  The  losses  thus  arising  under 
the  policies  could  only  'be  borne,  paid,  satis- 
fied, and  discharged'  by  the  Phenix  in  a  di- 
rect transaction  with  the  policy  holders. 
Even  a  payment  by  it  of  the  amount  of  the 
loss  to  the  Standard  Company  would  not  sat- 
isfy or  discharge  the  plaintiff's  claim  for 
such  loss  on  his  policy.  That  could  only  be 
done  on  payment  to  the  plaintiff.  It  seems 
to  us  that  by  the  terms  of  the  contract,  as 
alleged,  the  Phenix,  in  effect,  thereby  as- 
sumed the  risk  covered  by  each  policy,  and 
agreed  to  pay  any  loss  arising  under  each 
policy.** 

In  Glen  v.  Hope  Mut.  L.  Ins.  Co.  56  N. 
Y.  379,  the  court  stated  the  reinsurance 
contract  in  the  following  words:  ''By  the 
agreement  mentioned,  the  defendant  agreed 
to  reinsure  the  Craftsmen's  Life  Assurance 
Company  on  all  risks  for  which  its  policies 
were  outstanding  at  that  date,  and  also  to 
assume  all  such  policies,  and  to  pay  to  the 
holders  thereof  all  such  sums  as  the  said 
company  might,  by  force  of  such  policies,  be- 
come liable  to  pay.'*  It  was  held  under  this 
agreement  a  policy  holder  could  sue  the  re- 
insuring company. 

Another  case  where  the  right  of  a  policy 
holder  to  maintain  an  action  against  the  re- 
insuring company  is  considered  is  Shoaf  v. 
Palatine  Ins.  Co.  127  N.  C.  308,  80  Am.  St. 
Rep.  804,  37  S.  E.  451.  But  the  reinsurance 
contract  was  more  than  merely  a  contract  to 
indemnify  the  reinsured.  The  reinsuring 
company  agreed  to  assume  all  liabilities  un- 
der any  outstanding  policies  of  the  rein- 
sured then  existing,  and  on  any  policy  that 
might  be  written  thereafter  by  the  rein- 
sured for  the  benefit  of  and  under  the  direc- 
tion of  the  reinsuring  company,  and  the 
reinsuring  company  assumed  all  expenses 
and  taxes  connected  therewith,  and  all  of 
said  risks  and  policies  were  reinsured  by 
the  Palatine  Insurance  Company,  the  rein- 
surer, llie  court  held  that  this  agreement 
inured  to  the  benefit  of  the  policy  holders. 

In  Whitney  v.  American  Ins.  Co.  127  Cal. 
464,  59  Pac.  897,  the  right  of  a  policy  holder 
to  maintain  an  action  against  the  reinsuring 
company  was  sustained.  In  that  case  the 
Northwestern  Company  reinsured  the  Ameri- 
can Company,  in  which  the  plaintifT  had  a 
policy,  and  the  suit  was  brought  against 
both  companies.  By  the  reinsurance  con- 
tract the  Northwestern  Company  assumed 
all  liabilities  of  the  reinsured  company  upon 
all  of  its  policies,  and  agreed  to  make  prompt 
adjustments  and  pay  any  loss  occurring 
under  the  American  Company's  policies. 
44  L.RA.(N.S.) 


The  court  held  the  law  created  the  privity 
necessary  for  the  maintenance  of  the  action 
against  the  reinsuring  company. 

In  Ruohs  V.  Traders'  F.  Ins.  Co.  151  Tenn. 
405,  102  Am.  St.  Rep.  790,  78  S.  W.  85, 
the  right  of  a  policy  holder  to  maintain 
an  action  against  the  reinsuring  company 
was  sustained,  but  it  appears  from  the  opin- 
ion of  the  court  the  contract  between  the 
original  company  and  the  reinsuring  com- 
pany was  more  than  a  mere  contract  of  re- 
insurance. The  court  said :  "This  is  not  an 
ordinary  case  of  technical  insurance  be- 
tween two  insurance  companies.  The  facts 
found  by  the  court  of  chancery  appeals  makes 
it  a  contract  for  the  use  and  benefit  of  com- 
plainants and  other  policy  holders  of  the 
Traders,  for  a  valuable  consideration,  under 
circumstances  entitling  them  to  maintain 
this  suit.  The  court  of  chancery  appeals 
finds  that  the  agreement  and  understanding 
was  that  the  North  British  should  'assume' 
all  outstanding  risks  of  the  Traders,  and 
place  itself  in  the  same  position  toward  said 
policy  holders  as  if  said  policies  had  been 
its  own;  that  the  Traders  went  out  of  busi- 
ness, and  all  of  its  assets,  amounting  to 
about  $85,000,  went  into  the  hands  of  the 
North  British  Company,  and  the  latter  as- 
sumed all  the  fire  risks  of  the  former,  and 
the  North  British  dealt  with  the  Traders' 
policies  the  same  as  its  own,  canceling 
some,  paying  returned  premiums,  granting 
permits,  adjusting  and  paying  losses,  and 
gave  out  statements,  by  letters  and  agents, 
that  it  had  assumed  all  of  said  policies,  and 
that  nothing  was  necessary  to  be  done  by 
the  policy  holders  to  make  said  contract 
binding  on  the  North  British  Company." 

The  foregoing  are  the  principal  cases  re- 
lied upon  by  plaintifT  in  error  to  sustain 
his  action  in  this  case  against  the  reinsur- 
ing company.  By  the  contract  of  reinsur- 
ance here  involved,  defendant  in  error  did 
not  agree  to  assume  any  of  the  obligations 
of  the  indemnity  company  to  its  policy 
holders.  The  contract  is  one  strictly  of 
reinsurance  for  the  sole  benefit  of  the  in- 
demnity company.  The  material  part  of 
the  contract  is  as  follows:  "Witnesseth, 
that  the  Norwich  Union  agrees  to  reinsure 
from  12  o'clock  M.,  standard  time,  on  above 
date,  at  the  place  where  the  property  in- 
sured is  located,  all  unexpired  fire  and 
lightning  risks  located  in  the  United  States, 
for  the  amounts  not  heretofore  reinsured, 
now  covered  by  policies  and  contracts  issued 
by  the  Indemnity,  according  to  their  terms 
and  conditions,  and  to  pay  all  losses  thereon 
occurring  after  the  last-mentioned  hour,  and 
to  pay  all  adjusting  and  other  expenses 
arising  from  such  risks  and  all  return  prem- 
iums upon  the  cancelation  of  policies  enum- 
erated in  the  schedules." 
21 
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We  can  give  this  contract  no  other  inter- 
pretation than  an  agreement  of  defendant  in 
error  to  reinsure  all  unexpired  fire  and 
lightning  risks  covered  by  policies  issued 
by  the  indemnity  company,  and  to  pay  to 
said  indemnity  company  all  losses  thereafter 
occurring  upon  such  risks  of  the  indemnity 
company.  In  consideration  of  this  rein- 
surance contract,  the  indemnity  company 
agreed  to  pay  defendant  in  error  "a  sum 
equal  to  the  net  amount  of  the  pro  rata 
unearned  premium  on  all  the  risks  thus 
reinsured,  less  a  deduction  of  fifteen  per 
cent  (15  per  cent)  from  such  pro  rata 
premium,  which  is  in  lieu  of  any  and  all 
charges  and  allowances,  including  taxes,  as- 
sessments of  all  kinds,  and  other  cliai\c;e.s 
of  a  similar  nature  for  which  the  Indemnity 
is  liable."  There  is  no  assumption  of  any 
liability  of  the  indemnity  company  to  the 
policy  holders,  nor  any  agreement  on  the 
part  of  the  defendant  in  error  to  pay  any 
loss  sustained  by  the  policy  holders.  It  is 
strictly  a  contract  to  indemnify  the  indem- 
nity company  against  any  losses  it  might 
sustain,  but  defendant  in  error  assumed 
none  of  the  liabilities  of  that  company  to 
its  policy  holders.  The  indemnity  company 
continued  liable,  as  before,  to  settle  with 
its  policy  holders,  and  there  is  nothing  in 
the  contract  to  indicate  that  it  was  made 
for  the  benefit  of  the  indemnity  company's 
policy  holders.  It  created  no  privity  what- 
ever between  the  indemnity  company's  pol- 
icy holders  and  defendant  in  error,  and 
therefore  no  right  exists  in  plaintiff  in 
error  to  maintain  an  action  against  de- 
fendant in  error. 

In  our  opinion  the  judgment  of  the  Appel- 
late Court  is  right,  and  it  is  afhrmed. 


OREGON   StJPRE3IE  COURT. 

FRANK  S.  FIELDS,  Rcspt., 

V. 

MULTNOMAH  COUNTY  et  al.,  Appts. 

(—  Or.  — ,  128  Pac.  1045.) 

Clerk  —  naturalization  fees  —  duty  to 
account. 

A  state  statute  placing  clerks  of  state 
courts  upon  a  salary  and  requiring  them 
to  turn  over  to  the  countv  all  fees  received 
by  them  does  not  apply  to  fees  allowed 
them  by  the  Federal  statute  for  services  in 
the  naturalization  of  aliens. 

(January  7,   1913.) 


Note.  ^  As  to  right  of  clerk  on  salaried 
basis  to  retain  fee  for  naturalization,  see 
note    to    Rarron    County   v.    Beckwith,    30 
L.R.A.(N.S.)   810. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  in  plaintiff's  favor  in  a  mandamus 
proceeding  to  compel  defendants  to  audit 
and  pay  the  salary  of  plaintiff  as  county 
clerk  for  the  months  of  July  and  August. 
Affirmed. 

Statement  by  Bean,  J.: 

This  is  a  proceeding  by  mandamus  to  com- 
pel the  defendants  to  audit  and  pay  the  sal- 
ary of  plaintiff  as  county  clerk  of  Multno- 
mah county  for  the  months  of  July  and  Au- 
gust, 1911.  The  plaintiff  in  his  petition  al- 
leges, in  substance,  that  he  is  the  duly 
elected,  qualified,  and  acting  county  clerk 
of  Multnomah  county;  that  his  salary,  as 
provided  by  law,  is  $3,000  per  annum,  pay- 
able in  monthly  payments  of  $250;  that 
the  defendants  have  refused  to  audit  or  pay 
his  salarv  for  the  above  months,  for  the 
reason  that  he  has  collected  certain  fees 
under  the  Federal  naturalization  law  which 
he  has  appropriated  to  his  own  use,  and  re- 
fused to  account  to  Multnomah  county 
therefor.  Plaintiff  avers  that  he  is  entitled 
to  all  the  fees  collected  by  him  in  the  ad- 
ministration of  the  naturalization  statute, 
and  that  the  county  of  Multnomah  is  not 
entitled  to  any  part  of  such  fees,  and  that 
he  is  not  required  by  law  to  pay  the  same 
to  such  county.  A  writ  of  mandamus  was 
issued,  to  which  the  defendants  filed  a  de« 
murrer  for  the  reason  that  the  same  did 
not  state  facts  entitling  the  plaintiff  to  the 
relief  sought.  Upon  a  hearing,  the  court 
overruled  the  demurrer,  and,  the  defendants 
refusing  to  further  plead,  it  was  ordered 
that  a  peremptory  writ  should  issue.  From 
that  judgment  the  defendants  have  appealed. 

Messrs.  George  J.  Cameron,  Frank  T. 
Collier,  and  C.  W.  Fulton,  for  appel- 
lants : 

The  act  of  Congress  of  June  29,  1906, 
authorizing  the  clerk  of  a  state  court  to 
collect  the  fees  therein  provided,  and  to 
"retain  one  half  of  the  fees  collected  by 
him  in  such  naturalization  proceedings," 
does  not  authorize  him  to  appropriate  the 
same  to  his  own  use,  when  the  state  law, 
as  in  this  state,  requires  him  to  pay  all 
fees  over  to  the  countv  treasurer. 

Whittemore  v.  Seabury,  23  How.  Pr.  121 ; 
Finley  v.  Territory,  12  Okla.  621,  73  Pac. 
273 ;  Rhea  v.  Washington  County,  12  Idaho, 
455,  88  Pac.  89;  State,  ex  rel.  Frontier  Coun- 
ty V.  Kelly,  30  Neb.  574,  46  N.  W.  714: 
Barron  County  v.  Reckwith,  30  L.R.A.(K.S.) 
810,  note;  San  Francisco  v.  Mulcrevy,  15 
Cal.  App.  11, 113  Pac.  339;  Franklin  County 
v.  Barnes,  68  Wash.  488,  123  Pac.  779. 

A  state  court  or  other  state  official,  acting 
under  and  administering  the.  QU9i.t,u;CQi)Lyi9Xion 
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law  does  not  become  a  Federal  official  there- 
by, or  cease  to  be  a  state  official. 

Holmgren  v.  United  States,  217  U.  S. 
509,  54  L.  ed.  861,  30  Sup.  Ct.  Rep.  588, 
19  Ann.  Cas.  778. 

Messrs.  John  F.  Logan  and  Isham  N. 
Smith,  for  respondent: 

The  clerk  in  naturalization  cases  is  an 
officer  of  the  United  States,  acting  as  such, 
and  hence  not  amenable  to  any  state  law. 

United  States  v.  Aakervik,  180  Fed.  137; 
Hampden  County  v.  Morris,  207  Mass.  167, 
93  N.  E.  579,  Ann.  Cas.  1912  A,  815; 
Eldridge  v.  Salt  Lake  County,  37  Utah,  188, 
106  Pac.  939;  Cranson  v.  Smith,  37  Mich. 
.^09,  26  Am.  Rep.  514. 

That  a  person  acting  under  the  congres- 
'tional  statute  is  not  a  state  officer  is  shown 
from  the  fact  that  a  violation  thereof  makes 
the  violator  amenable  to  the  United  States 
laws. 

Holmgren  v.  United  States,  217  U.  S.  515, 
54  L.  ed.  864,  30  Sup.  Ct.  Rep.  588,  19  Ann. 
Cas.  778;  United  States  v.  Aakervik,  180 
Fed.  137. 

The  fees  are  the  individual  fees  of  the 
clerk,  and  do  not  belong  to  the  county  in 
any  way. 

Eldridge  v.  Salt  Lake  County,  37  Utah, 
188,  108  Pac.  939;  Hampden  County  v. 
Morris,  207  Mass.  107,  93  N.  E.  579,  Ann. 
Cas.  1912  A,  815. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

It  is  the  contention  of  defendants  that, 
under  the  provisions  of  §§  3107,  3116,  3122, 
3154,  and  3155,  L.  O.  L.,  the  salary  fixed 
by  law  for  the  county  clerk  is  in  full  com- 
pensation for  his  aervicoH,  and  he  is  re- 
quired to  pay  all  fees,  porccntages,  com- 
missions, and  charges  to  the  county  treas- 
urer: that  the  act  of  Congress  of  June  29, 
1906.  autiiorizing  the  clerk  of  a  state  court 
to  collect  the  fees  therein  provided,  and  to 
retain  one  half  of  the  fees  collected  bv  him 
in  such  naturalization  proceeding,  does  not 
authorize  him  to  appropriate  the  same  to 
his  own  use;  and  that  the  statute  of  this 
state  requires  him  to  pay  all  fees  over  to 
the  county  treasurer.  Section  3116,  L.  0.  L. 
reads  as  follows:  "The  fees,  percentages, 
commissions,  and  charges  now  established 
*»y  law,  or  in  any  manner  allowed,  for  the 
performance  of  any  act  or  duty  by  or  re- 
quired of  the  .  .  .  clerk  of  the  circuit 
court,  .  .  .  shall  continue  and  remain 
the  established  fees,  percentages,  commis- 
sions, and  charges  for  such  act  or  duty ;  and 
the  respective  officers  herein  named  are 
hereby  required  to  collect  .  .  .  said  fees, 
percentages,  commissions,  and  charges, 
.  .  .  and  said  officers  shall  pay  over  the 
same  to  the  county  treasurer  of  Multnomah 
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county.  .  .  ."  Section  3122,  L.  0.  L., 
requires  the  following:  "No  fees,  percen- 
tages, commissions,  or  compensations  shall 
be  allowed  or  paid  .  .  .  any  officer 
named  in  this  act,  to  be  retained  by  him, 
other  than  the  salary  fixed  by  law  for  such 
officers."  Tlie  act  of  Congress  approved 
June  29,  1006  (act  June  29,  1906,  chap. 
3592,  34  SUt.  at  L.  596,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  124),  entitled  "An  Act  to 
Establish  a  Bureau  of  Immigration  and  Nat- 
uralization, and  to  Provide  for  a  Uniform 
Rule  for  the  Naturalization  of  Aliens 
Throughout  the  United  States,"  in  so  far  as 
deemed  material  in  this  case,  provides  as 
follows:  Exclusive  jurisdiction  to  natural- 
ize aliens  is  conferred  upon  the  United 
States  courts  and  all  courts  of  record  in 
any  state  having  a  seal,  a  clerk,  and  un- 
limited jurisdiction  in  civil  cases.  The 
courts  shall  be  furnished  with  blank  forms 
as  may  be  required.  Section  13  of  the  act, 
concerning  fees,  provides:  "That  the  clerk 
of  each  and  every  court  exercising  juris- 
diction in  naturalization  cases  shall  charge, 
collect,  and  account  for  the  following  fees 
in  each  proceeding:  For  receiving  and  fil- 
ing a  declaration  of  intention  and  issuing 
a  duplicate  thereof,  one  dollar.  For  making, 
filing,  and  docketing  the  petition  of  an  alien 
for  admission  as  a  citizen  of  the  United 
States,  and  for  the  final  hearing  thereon, 
two  dollars;  and  for  entering  the  final  order 
and  the  issuance  of  the  certificate  of  citizen- 
ship thereunder,  if  granted,  two  dollars." 
And  the  act  also  states,  in  effect,  that  the 
clerk  shall  be  permitted  to  retain  one  half 
of  the  fees  in  any  fiscal  year  up  to  the  sum 
of  $3,000,  and  all  fees  in  excess  of  such 
amount  shall  be  accounted  for  and  paid  over 
to  said  bureau.  It  is  further  enacted  by 
the  same  section  that  "the  clerks  of  the  va- 
rious courts  exercising  jurisdiction  in'  nat- 
uralization proceedings  shall  pay  all  addi- 
tional clerical  force  that  may  be  required 
in  performing  the  duties  imposed  by  this  act 
upon  the  clerks  of  courts,  from  fees  received 
by  such  clerks  in  naturalization  proceed- 
ings." Respecting  deputies,  and  to  provide 
for  a  large  amount  of  business,  if  transacted 
in  any  court,  we  find  the  following  provision 
in  §  13  [as  amended  36  Stat,  at  L.  830,  chap. 
401,  §  1,  U.  S.  Comp.  Stat.  Supp.  l\)ll,  p. 
535] :  "And  in  case  the  clerk  of  any  court 
exercising  naturalization  j.uri8diction  col- 
lects fees  in  excess  of  the  sum  of  six  thou- 
sand dollars  in  any  fiscal  year,  the  secre- 
tary of  commerce  and  labor  may  allow  salar- 
ies, for  naturalization  purposes  only,  to  pay 
for  clerical  assistance,  to  be  selected  and 
employed  by  that  clerk,  additional  to  the 
clerical  force,  for  which  clerks  of  courts  are 
required  by  this  section  to  pay  from  fees 
received  by  such  clerks  in  naturalization  pro- 
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ceedings,  if,  in  the  opinion  of  said  secretary, 
the  naturalization  business  of  such  clerk 
warrants  further  additional  assistance: 
Provided,  that  in  no  event  shall  tlie  whole 
amount  allowed  the  clerk  of  a  court  and  his 
assistants  exceed  the  one  half  of  the  gross 
receipts  of  the  office  of  said  clerk  from  nat- 
uralization fees  during  such  fiscal  year." 
The  act  further  ordains  in  §  21,  that  it  shall 
be  unlawful  for  any  clerk  of  any  court 
exercising  jurisdiction  in  naturalization 
proceedings,  to  demand  or  receive  any  other 
or  additional  fees  in  naturalization  proceed- 
ings over  the  fees  and  moneys  herein  speci- 
fied; and  provides  a  punishment  for  any 
infraction  of  the  rule.  Article  1,  §  8,  of  the 
Federal  Constitution,  directs  that  "the  Con- 
gress shall  have  power  ...  to  estab- 
lish a  uniform  rule  of  naturalization  .  .  . 
throughout  the  United  States;  ...  to 
make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  fore- 
going powers,"  etc.  Under  this  provision, 
unquestionably  the  Congress  has  jurisdic- 
tion over  the  subject  of  naturalization  of 
aliens,  and  this  jurisdiction  is  exclusive. 
Hampden  County  v.  Morris.  207  Mass.  167, 
93  N.  E.  579,  Ann.  Cas.  1912  A,  815;  Chirac 
V.  Chirac,  2  Wheat.  259,  4  L.  ed.  234;  Scott 
V.  Sandford,  19  How.  393,  405,  15  L.  ed. 
691,  700.  Apparently,  in  order  that  there 
might  be  no  doubt  as  to  the  exclusive  power 
of  Congress  over  the  subjects  referred  to, 
we  find  in  article  6  of  the  Federal  Consti- 
tution, this  langua.ire:  "This  Constitution, 
and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land;  and 
the  judges  in  every  state  shall  be  bound 
therebj',  anything  in  the  Constitution  or 
laws  of  anv  state  to  the  contrary  notwith- 
standing."  The  Congress  of  the  United 
States  having  exercised  the  supervisory 
power  over  the  subject  of  naturalization  of 
aliens  thus  conferred,  its  legislative  act  is 
paramount  and  exclusive,  and  must  be  taken 
as  a  guide  in  the  administration  of  the  nat- 
uralization laws  by  the  state  courts.  For 
the  purpose  of  the  administration  of  the 
naturalization  acts,  all  courts  having  juris- 
diction under  the  acts  are  Federal  courts. 
United  States  v.  Aakervik  (D.  C.)  180  Fed. 
137.  The  act  of  1906  makes  new  regulations 
in  regard  to  the  fees  of  the  clerks  in  natur- 
alization cases,  and  any  rule  governing  the 
matter  theretofore  existing  is  abrogated. 

In  Eldredge  v.  Salt  Lake  County,  37  Utah. 
1S8  at  page  193,  106  Pac.  939,  at  pa.^e 
941,  speaking  of  the  duties  of  the 
clerk,  the  court  says:  "The  state,  within 
its  sphere  of  sovereign  power,  may  thus 
impose  any  duties  it  sees  fit  upon  the  office 
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it  has  the  power  to  create,  so  long  as  the 
duties  it  imposes  c^me  within  its  sovereign 
power.  The  state,  however,  cannot,  without 
the  consent  of  the  national  government,  em- 
power any  state  officer  to  discharge  func- 
tions belonging  exclusively  to  the  national 
government.  If  this  be  so,  then  it  follows 
that,  in  creating  the  office  of  which  appel- 
lant is  the  incumbent,  the  state,  without 
the  consent  of  Congress,  could  not  confer 
upon  him  the  authority  to  discharge  any  of 
the  duties  which  arerequired  of  him  by  the 
act  of  Congress  of  June  29,  1906,  and  under 
which  the  fees  in  question  were  obtained  by 
him."  WHiere  any  right  or  privilege  is 
subject  to  the  regulations  of  Congress,  it  is 
not  competent  for  state  laws  to  impose  con- 
ditions which  shall  interfere  with  the  rights 
or  diminish  their  value.  Cranson  v.  Smith, 
37  Mich.  309,  26  Am.  Rep.  514.  In  Hamp- 
den County  V.  Morris,  supra,  the  Massachu- 
setts court  considered  the  validity  of  a 
state  statute  of  1908,  requiring  clerks  to 
pay  fees  in  natyralization  matters  to  the 
county  treasurer.  It  was  held  that  the 
statute  was  in  conflict  with  the  Federal  law, 
and  that  the  amount  and  disposition  of  such 
fees  are  proper  subjects  for  congressional 
regulation. 

'Die  office  of  the  county  clerk  and  ex  officio 
clerk  of  the  circuit  court  is  created  by  the 
laws  of  the  state  of  Oregon.  The  various 
duties  pertaining  to  that  office,  strictly 
speaking,  are  defined  by  those  laws.  These 
are  the  duties  assumed  by  the  person  filling 
the  office,  and  are  taken  as  a  standard  in 
the  measurement  of  the  compensation  fixed 
by  statute.  In  the  event  that  the  state 
courts  exercise  the  jurisdiction  conferred 
by  the  Federal  statute,  the  duties  of  the 
clerk  pertaining  to  naturalization  matters 
are  in  addition  to  those  imposed  by  the 
state,  for  which  the  salary  is  provided.  In 
naturalization  proceedings  the  clerk  acts 
as  the  agent  of  thfe  United  States.  The 
act  of  1906  makes  full  provisions,  both  in 
general  and  in  detail,  for  the  administra- 
tion of  the  law.  It  prescribes  the  duties  of 
the  clerk,  and  fixes  his  compensation.  For 
the  state  to  direct  what  the  reward  of  an 
agent  of  the  general  government  shall  be, 
when  the  same  is  regulated  by  an  act  of 
Congress,  would  tend  to  disarrange  the 
pcheme  or  policy  contemplated,  and  to  con- 
flict therewith,  to  the  detriment  of  the  public 
service.  The  state  cannot,  without  author- 
ity from  the  United  States  government,  em- 
power a  state  officer  to  exercise  the  func- 
tions conferred  by  this  Federal  law,  and 
should  not  directly  or  indirectly  regulate 
the  fees  for  such  duties.  In  case  a  large 
amount  of  business  is  transacted  in  anv 
court  in  the  exercise  of  naturalization  juris- 
diction, the  act  authorizes  the  payment  for 
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clerical  assistance  employed  by  the  clerk. 
The  reason  for  conferring  jurisdiction  in 
these  matters  upon  state  courts  was  appar- 
ently in  order  to  suit  the  convenience  of 
petitioners  for  naturalization  and  their  wit- 
nesses, especially  in  counties  remote  from 
the  places  where  the  Federal  courts  are 
held.  It  is  not  attempted  to  compel  the 
state  courts  to  exercise  the  power  given. 
The  circuit  courts  of  this  state  have  been 
exercising  jurisdiction  in  such  matters  both 
before  and  since  the  enactment  of  this  law. 
Kg  excessive  burden  upon  any  county  of  the 
state  should  be  anticipated. 

Under  the  provision  of  the  act  of  Congress, 
the  plaintiff  is  entitled  to  receive  and  re- 
tain the  clerk's  fees  in  naturalization  mat- 
ters, and  he  is  not  required  to  pay  the  same 
to  Multnomah  county.  The  judgment  of  the 
lower  court  is  therefore  affirmed. 


UNITED  STATES  SUPREME  COURT. 

UNITED  STATES,  Plff.  in  Err., 

v. 

JAMES  A.  PATTEN  et  al. 

(226  U.  S.  625,  57  L.  ed.  — ,  33  Sup.  Ct. 

Rep.  141.) 

Appeal  —  construction  of  indictment  — 
review. 

1.  The  Federal  Supreme  Court,  when  re- 
viewing, under  the  criminal  appeals  act 
of  ]March  2,  1907  (34  Stat,  at  L.  1246,  chap. 
2564),  the  judgment  of  a  Federal  circuit 
court  whose  rulimg  sustaining  a  demurrer 


to  certain  counts  in  an  indictment  charging 
violations  of  the  anti-tnist  act  of  July  2, 
1890  (26  Stnt.  at  L.  200,  chap.  647),  was 
based  upon  the  construction  of  that  statute, 
must  accept  the  circuit  court's  construc- 
tion of  the  counts  of  the  indictment,  and 
can  consider  only  whether  the  decision  that 
the  acts  charged  are  not  condemned  as 
criminal  by  the  statute  is  based  upon  an 
erroneous  construction  of  that  statute. 

Same  —  demurrer  to  indictment  —  con- 
struction of  statute. 

2.  A  judgment  of  a  Federal  circuit  court 
sustaining  a  demurrer  to  certain  counts  in 
an  indictment  charging  violations  of  the 
anti-trust  act  of  July  2,  1890,  upon  the 
ground  that  the  acts  charged  are  not  with- 
in the  condemnation  of  that  statute,  is 
based  upon  a  construction  of  such  statute 
within  the  meaning  of  the  act  of  March  2, 
1907,  governing  the  right  of  the  govern- 
ment to  a  review  in  a  criminal  case. 

Monopoly  —  conspiracy  to  corner  mar- 
ket —  interstate  commerce. 

3.  A  conspiracy  to  run  a  corner  in  the 
available  supply  of  a  staple  commodity, 
such  as  cotton,  normally  a  subject  of  inter- 
state trade  and  commerce,  to  be  accom- 
plished by  purchases  for  future  delivery, 
coupled  with  a  withholding  from  sale  for 
a  limited  time,  thereby  enhancing  artificial- 
ly its  price  to  all  buyers  throughout  the 
country,  is  within  the  terms  of  the  anti- 
trust act  of  July  2,  1890,  §  1,  which  makes 
it  a  criminal  offense  to  engage  in  a  con- 
spiracy in  restraint  of  interstate  commerce, 
since  by  its  necessary  operation  it  will  di- 
rectly and  materially  impede  and  burden 
such  commerce. 

Same  —involuntary  restraint  —  effect. 

4.  Involuntary  restraints  upon  interstate 


Xote.  —  Comer    as    violation    of    anti' 
trust  or  monopoly  act. 

While  there  are  decisions  condemning 
corners  upon  grounds  of  public  policy,  but 
one  decision  has  been  found  in  addition  to 
L'nited  States  v.  Fatten,  dealing  with  the 
question  whether  a  corner  is  a  violation  of 
the  monopoly  or  anti-tru&t  acts.  That  case, 
C.  H.  Albers  Commission  Co.  v.  Spencer, 
205  Mo.  105,  11  L.R.A.(N.S.)  1003,  103  S. 
W.  523,  holds  that  an  agrcenient  between 
two  dealers  to  buy  for  joint  account  wheat 
for  delivery  during  a  certain  month,  in 
quantities  so  large  as  to  enable  them  to 
control  the  price  of  wheat  during  that 
month,  is  not  within  the  prohibition  of  a 
statute  making  unlawful  trusts,  agree- 
ments, or  combinations  to  fix  prices.  In 
reaching  its  conclusion  the  court  said: 
**The  evidence  does  not  show  that  these  de- 
fendants have  done  any  of  the  acts  forbid- 
den in  the  statutes  above  referred  to.  It 
shows  that  durinsr  the  summer  and  fall  of 
1003,  they  bought,  from  various  parties, 
wheat  to  be  delivered  to  them  in  December. 
There  is  no  law  forbidding  such  purchases. 
It  also  shows  that  their  purchases  aggre- 
gated an  amount  so  large  as  to  result  in 
enabling  tliem  to  bull  the  market;  but  the 
44  L.R.A.(X.S.) 


law  does  not  limit  the  quantity  of  a  com- 
modity one  may  contract  to  buy,  as  long 
as  he  is  guilty  of  no  fraud  or  unlawful 
combination,  the  only  combination  the  evi- 
dence of  this  case  indicates  that  these  two 
defendants  entered  into  was  to  buy  for 
their  joint  account.  It  was  shown  that 
many  of  their  purchases  were  made  by 
brokers  for  them  without  using  their  names, 
but  plaintiff  does  not  contend  that  that 
was  unlawful  or  fraudulent."  It  was  fur- 
ther held  in  this  case  that  the  Federal  anti- 
trust act  did  not  apply  to  this  situation, 
as  the  contracts  were  made  to  be  performed 
entirely  within  a  state. 

Generally,  as  to  the  relation  of  a  con- 
tract or  combination  to  interstate  commerce 
which  will  bring  it  within  the  Federal  anti- 
trust act,  see  tlie  note  to  Pocahontas  Coke 
Co.  V.  Powhatan  Coal  &  Coke  Co.  10  L.R.A. 
(N.S.)   268. 

As  to  contracts  for  "futures**  to  be  exe- 
cuted in  other  states,  as  interstate  com- 
mcrcCj  see  the  note  to  Ware  v.  Mobile 
County,  14  L.R.A.(N.S.)    1081. 

As  to  whether  a  combination  among  pro- 
duce buyers  is  a  monopoly,  see  the  note  to 
Arnold  V.  Jones  Cotton  Co'.  12  L.R.A.(N.S.) 
150.  L.  A.  W. 
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commerce,  the  result  of  a  conspiracy  be- 
tween persons  not  themselves  enfl;a«red  in 
such  commerce,  to  compel  action  by  others, 
or  to  create  artificial  conditions  which  nec- 
essarily impede  or  burden  the  due  course 
of  such  commerce,  or  restrict  the  common 
liberty  to  engage  therein,  are  comprehended 
by  the  provisions  of  the  ant i -trust  act  of 
July  2,  1890,  §  1,  which  make  it  a  criminal 
offense  to  engage  in  a  conspiracy  in  re- 
straint of  interstate  commerce,  as  well  as 
voluntary  restraints  produced  by  an  agree- 
ment between  persons  so  engaged  to  sup- 
press competition  among  themselves. 

Same  ~-  stimulation  of  competition  — 
ultimate  monopoly. 

5.  A  conspiracy  to  corner  the  market  in 
a  commodity,  though  it  may  tend  to  stimu- 
late competition  for  a  time,  is  within  the 
provisions  of  the  anti-trust  act  of  July  2, 
1890,  making  it  a  criminal  offense  to  en- 
gage in  a  conspiracnr  in  restraint  of  inter- 
state commerce,  if  it  also  operates  to 
thwart  the  usual  operation  of  tne  laws  of 
supply  and  demand,  to  withdraw  the  com- 
modity from  the  normal  current  of  trade, 
to  enhance  the  price  artificially,  to  ham- 
per users  and  consumers  in  satisfying  their 
needs,  and  to  produce  practically  the  same 
evils  as  does  the  suppression  of  competi- 
tion. 

Same  —  effect  of  acts  —  Intent. 

6.  Persons  engaging  in  a  conspiracy 
which  necessarily  and  directly  will  impede 
and  burden  interstate  commerce,  contrary 
to  the  act  of  July  2,  1890,  §  1,  making  i't 
a  criminal  offense  to  engage  in  a  conspiracy 
in  restraint  of  interstate  commerce,  are 
chargeable  with  intending  that  result. 

(Lurton  and  Holmes,  J  J.,  dissent.) 

(January  6,  1913.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of 
New  York  to  review  a  judgment  sustaining 
a  demurrer  to  certain  counts  in  an  indict- 
ment charging  violations  of  the  Sherman 
ant i -trust  act.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  W.  I/ehmann,  for  plaintiff  in 
error: 

A  corner  of  the  entire  cotton  market  of 
the  United  States  during  the  last  four 
months  of  the  crop  year,  undertaken  by 
several  persons  acting  in  concert  for  that 
purpose,  and  carried  out  by  the  purchase  of 
cotton  for  delivery  during  those  months,  in 
quantities  in  excess  of  the  supply  available 
for  such  delivery,  is  a  conspiracy  in  re- 
straint of  trade  and  commerce  among  the 
states  of  the  Union. 

Ex  parte  Young,  8  Biss.  53,  Fed.  Cas.  No. 
18,145;  Wells  v.  McGeoch,  71  Wis.  196,  35 
N.  W.  769;  Sampson  v.  Shaw,  301  Mass. 
145,  3  Am.  Rep,  327;  Raymond  v.  Leavitt. 
46  Mich.  447,  41  Am.  Rep.  170,  9  N.  W. 
44  L.RJ^.(N.S.) 


525;  Board  of  Trade  v.  Christie  Grain  & 
Stock  Co.  198  U.  S.  236,  49  L.  ed.  1031. 
25  Sup.  Ct.  Rep.  637 ;  Loewe  v.  Lawlor,  208 
U.  S.  274,  52  L.  ed.  488,  25  Sup.  Ct.  Rep. 
301,  13  Ann.  Cas.  815;  Standard  Oil  Co.  v. 
United  States,  221  U.  S.  1,  66  L.  ed.  619, 
34  L.R.A.(X.S.)  834,  Si  Sup.  Ct.  Rep.  502, 
Ann.  Cas.  1912D,  734;  Kirkpatrick  v.  Bon- 
sall,  72  Pa.  155;  Samuels  v.  Oliver,  130  III. 
73,  22  N.  E.  499;  Fobs  v.  Cummings,  149 
111.  353,  36  N.  E.  553;  Booth  v.  Illinois, 
184  U.  S.  425,  46  L.  ed.  623,  22  Sup.  Ct. 
Rep.  425;  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed.  1007, 
17  Sup.  Ct.  Rep.  648;  United  States  v.  Joint 
Traffic  Asso.   171  U.  S.  505,  43  L.  ed.  259, 

19  Sup.  Ct.  Rep.  25;  Northern  Securities 
Co.  v.  United  States,  193  U.  S.  197,  48  L.  ed. 
079,  24  Sup.  Ct.  Rep.  436;  Addyston  Pipe 
&  Steel  Co.  V.  United  States,  175  U.  S.  211, 
44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96;  National 
Cotton  Oil  Co.  V.  Texas,  197  U.  S.  115, 
49  L.  ed.  689,  25  Sup.  Ct.  Rep.  379;  Swift 
&  Co.  V.  United  States,  196  U.  S.  375,  49 
L.  ed.  518,  25  Sup.  Ct.  Rep.  276;  Aikens  v. 
Wisconsin,  195  U.  S.  194,  49  L.  ed.  154, 
25  Sup.  Ct.  Rep.  3;  Rearick  v.  Pennsylvania, 
203  U.  S.  507,  61  L.  ed.  295,  37  Sup.  Ct.  Rep. 
159;  Dozier  v.  Alabama,  218  U.  S.  124, 
54  L.  ed.  965,  28  L.R.A.(N.S.)  264,  30  Sup. 
Ct.  Rep.  649;  Gibbs  v.  McNeeley,  60  L.R.A. 
152,  55  C.  C.  A.  70,  118  Fed.  120;  West  v. 
Kansas  Natural  Gas  Co.  221  U.  S.  229,  55 
L.  ed.  716,  35  L.R.A.(N.S.)  1193,  31  Sup. 
Ct.  Rep.  564. 

A  combination  in  the  form  of  an  agree- 
ment by  several  persons  acting  in  concert 
for  that  purpose,  to  buy  enough  of  the  cot- 
ton supply  to  enable  them  to  control  the 
price  of  it,  and  severally  to  demand  an  ex- 
cessive and  arbitrary  price  on  the  sale  of 
that  cotton  to  spinners  and  manufacturers 
during  four  months  of  the  crop  year,  is  a 
conspiracy  to  monopolize  a  part  of  the  tradn 
and  commerce  among  the  states. 

Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  55  L.  ed.  619,  34  L.R.A.(N.S.)  834. 
31  Sup.  Ct.  Rep.  502,  Ann.  Cas.  1912  D,  734; 
United  States  v.  American  Tobacco  Co. 
221  U.  S.  106,  56  L.  ed.  663,  31  Sup.  Ct. 
Rep.  632;  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  44  L.  ed.  136, 

20  Sup.  Ct.  Rep.  96. 

On  Reargument. 

Mr.  William  Marshall  Bullitt,  also  for 
plaintiff  in  error: 

A  "corner"  is  the  securing  of  such  con- 
trol of  the  immediate  supply  of  any  product 
as  to  enable  those  operating  the  "corner** 
arbitrarily  to  control,  and  usually  to  ad- 
vance, the  price  of  the  product. 

Black,  I^w  Diet.  271:  9  Cyc.  978;  Booth 
v.  Illinois,  184  U.  S.  425,  430,  46  L.  ed. 
623,  626,  22  Sup.  Ct.  Rep.  425. 
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Technical  "corners,**  alike  with  combina- 
tions to  suppress  competition,  are  declared 
to  be  illegal  as  against  public  policy  in  that 
they  injuriously  aflfect  the  natural  course  of 
trade  and  commerce,  and  tend  to  enhance 
prices;  in  short,  are  in  restraint  of  trade. 

Sampson  y.  Shaw,  101  Mass.  145,  3  Am. 
Rep.  327;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.  68  Pa.  173,  8  Am.  Rep.  157;  Ray- 
mond V.  Leavitt,  46  Mich.  447,  41  Am.  Rep. 
170,  9  N.  W.  526;  Arnot  v.  Pittston  &  E. 
Coal  Co.  68  N.  Y.  558,  23  Am.  Rep.  190; 
Wells  V.  McGeoch,  71  Wis.  196,  35  N.  W. 
769;  Samuels  v.  Oliver,  130  111.  73,  22  N.  E. 
499;  Pacific  Factor  Co.  v.  Adler,  90  Cal. 
110,  25  Am.  St.  Rep.  102,  27  Pac.  36;  Foss 
V.  CummingB,  149  111.  363,  36  N.  E.  553; 
Wright  V.  Crabbs,  78  Ind.  487;  Lamson  v. 
Boyden,  160  HI.  613,  43  N.  E.  781. 

Contracts  or  combinations  in  the  shape  of 
a  pooling  agreement,  by-laws  of  a  voluntary 
association,  corporate  charters,  or  verbal 
agreements,  etc.,  whose  object  or  necessary 
effect  was  (1)  to  suppress  competition  be- 
tween those  engaged  in  interstate  com- 
merce; (2)  to  enhance  prices  of  an  article 
of  such  commerce;  (3)  to  burden  the  free 
transaction  of  such  commerce  by  one 
engaged  therein;  (4)  or  to  control  some 
part  of  such  commerce, — are  in  restraint  of 
interstate  trade. 

United  States  ▼.  E.  0.  Knight  Co.  156 
U.  S.  1,  39  L.  ed.  326,  15  Sup.  Ct.  Rep.  249 ; 
Hopkins  v.  United  States,  171  U.  S.  678,  43 
L.  ed.  290,  19  Sup.  Ct.  Rep.  40;  Anderson  v. 
United  States.  171  U.  S.  604;  43  L.  ed. 
300,  19  Sup.  Ct.  Rep.  50;  Cincinnati,  P.  B. 
S.  A  P.  Packet  Co.  v.  Bay,  200  U.  S.  179,  60 
L.  ed.  428,  26  Sup.  Ct.  Rep.  208;  United 
States  V.  Trans-Missouri  Freight  Asso.  160 
U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep. 
548;  United  States  v.  Joint  Traffic  A«so.  171 
U.  S.  505,  43  L.  ed,  269,  19  Sup.  Ct.  Rep.  25; 
Addyston  Pipe  &  Steel  Co.  v.  United  States. 
175  U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct. 
Rep.  96;  W.  W.  Montague  &  Co.  v.  Lowry. 
193  U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep. 
307;  Swift  &  Co.  v.  United  States,  106  U.  S. 
375,  397,  49  L.  ed.  518,  524,  25  Sup.  Ct.  Rep. 
276;  Xorthern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  48  L.  ed.  679,  24  Sup. 
Ct.  Rep.  436;  I^ewe  v.  Lawlor,  208  U.  S. 
274,  52  L.  ed.  488,  28  Sup.  Ct.  Rep.  301,  13 
.\nn.  Cas.  815;  Standard  Oil  Co.  v.  United 
State«,  221  U.  S.  1,  55  L.  ed.  619,  34  L.R.A. 
(N.S.)  834,  31  Sup.  Ct.  Rep.  602,  Ann.  Cas, 
1912D,  734;  United  States  v.  American  To- 
bacco Co.  221  U.  S.  106,  65  L.  ed.  663,  31 
Sup.  Ct.  Rep.  632 ;  West  v.  Kansas  Natural 
Gas  Co.  221  U.  S.  229,  55  L.  cd.  716,  35 
L.R.A.(N.S.)  1103,  31  Sup.  Ct.  Rep.  564; 
Tnitod  States  v.  Terminal  R.  Asso.  224  U. 
S.  383.  66  L.  ed.  810,  32  Sup.  Ct.  Rep.  507; 
Shawnee  Compress  Co.  v.  Anderson,  209 
44  L.R.A.(N.S.) 


U.  S.  423,  434,  62  L.  ed.  865,  875,  2S  Sup 
Ct.  Rep.  672;  Gibbs  v.  McXeeley,  60  L.R.A. 
152,  55  C.  C.  A.  70,  118  Fed.  120;  Clews  v. 
Jamieson,  182  U.  S.  461,  45  L.  ed.  1180,  21 
Sup.  Ct.  Rep.  845. 

The  "corner"  restrained  interstate  com- 
merce, even  though  each  purchase  of  cotton 
taken  alone  is  not  an  act  of  interstate  com- 
merce. 

Addyston  Pipe  &  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct.  Rep.  96;  Aikens  v.  Wisconsin,  195  U. 
S.  194,  49  L.  ed.  154,  25  Sup.  Ct.  Rep.  3; 
Swift  &  Co.  V.  United  States,  196  U.  S.  375, 
49  L.  ed.  518,  25  Sup.  Ct.  Rep.  276. 

Messrs.  George  P.  Merrick,  Henry 
Wollman,  and  William  E.  Church,  for 
defendant  in  error  Patten: 

The  anti-trust  act  is  not  violated  bv  an 
indirect  interference  with  interstate  com- 
merce. 

Hopkins  v.  United  States,  171  U.  S.  578, 
43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40;  United 
States  V.  Joint  Traffic  Asso.  171  U.  S.  606, 
43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25;  Addys- 
ton Pipe  &  Steel  Co.  v.  United  States,  175 
U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep. 
96;  Cincinnati,  P.  B.  S.  &  P.  Packet  Co. 
V.  Bay,  200  U.  S.  179,  50  L.  ed.  428,  26 
Sup.  Ct.  Rep.  208. 

No  combination,  contract,  or  conspiracy 
violates  the  anti-trust  act  unless  there  is 
created  or  attempted  to  be  created  thereby 
some  direct  and  immediate  effect  upon  in- 
terstate commerce. 

Hopkins  v.  United  States,  171  U.  S.  578, 
43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40;  United 
States  v.  Joint  Traffic  Asso.  171  U.  S.  505, 
43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25;  Addys- 
ton Pipe  &  Steel  Co.  v.  United  States,  176 
U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep. 
96;  Standard  Oil  Co.  v.  United  States,  221 
V.  S.  1,  55  L.  ed.  619,  34  L.R.A. (N.S.)  834, 
31  Sup.  Ct.  Rep.  502,  Ann.  Cas.  1912  D, 
734;  United  States  v.  Americam  Tobacco 
Co.  221  U.  S.  106,  65  L.  ed.  663,  31  Sup. 
Ct.  Rep.  632. 

The  act  of  Congress  (anti-trust  act)  must 
have  a  reasonable  construction,  or  else 
there  would  scarcely  be  an  agreement  or 
contract  among  business  men  that  could  not 
be  said  to  have,  indirectly  or  remotely,  some 
bearing  on  interstate  commerce,  and  possibly 
to  restrain  it. 

United  States  v.  Joint  Traffic  Asso.  171 
U.  S.  568,  43  L.  ed.  287,  19  Sup.  Ct.  Rep. 
26;  United  States  v.  American  Tobacco  Co. 
221  U.  S.  106-179,  55  L.  ed.  663-693,  31 
Sup.  Ct.  Rep.  632. 

Suppression  of  competition  is  the  essence 
of  monopoly;  its  dominant  thought  is  the 
notion  of  exclusivenoss. 

National  Cotton  Oil  Co.  v.  Texas,  197 
r.  S.  11.5,  129,  49  L.  ed.  680.  604,  25  Sup. 


3^8 


UNITED  STATES  SUPREME  COURT. 


Jan., 


Ct.  Rep.  379;  Shawnee  Compress  Co.  v.  An- 
derson, 209  U.  S.  423,  52  L.  ed.  865,  28  Sup. 
Ct.  Rep.  572;  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  55  L.  ed.  619,  34  L.R.A. 
(N.S.)  834,  31  Sup.  Ct.  Rep.  502,  Ann.  Cas. 
1912  D,  734;  United  States  v.  American 
Tobacco  Co.  221  U.  S.  106,  55  L.  ed.  663, 
31  Sup.  Ct.  Rep.  632. 

In  order  to  constitute  interstate  commerce 
in  any  commodity,  its  transit  across  state 
lines  is  involved.  " 

General  Oil  Co.  v.  Crain,  209  U.  S.  211, 
229,  52  L.  ed.  754,  764,  28  Sup.  Ct.  Rep. 
475;  Coe  v.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475;  Brown  v.  Houston, 
114  U.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct. 
Rep.  1091. 

The  contracts  of  purchase  of  cotton 
charged  in  the  seventh  and  eighth  counts  to 
have  been  made  by  defendants  created  at 
most  but  rights  of  action  between  the  parties 
thereto,  and  as  such  could  not  be  the  sub- 
ject of  interstate  commerce. 

Ware  &  Leland  v.  Mobile  County,  209  U. 
S.  405,  52  L.  ed.  855,  28  Sup.  Ct.  Rep.  526, 
14  Ann.  Cas.  1031 ;  New  York  ex  rel.  Hatch 
V.  Reardon,  204  U.  S.  152,  51  L.  ed.  415,  27 
Sup.  Ct.  Rep.  188,  9  Ann.  Cas.  736;  Broad- 
nax  V.  Missouri,  219  U.  S.  285,  55  L.  ed. 
219,  31  Sup.  Ct.  Rep.  238. 

Whatever  restraint  upon  interstate  com- 
merce might  result  from  acts  charged  would 
be  but  indirect,  remote,  and  incidental. 
The  statute  only  condemns  acts  having  di- 
rect and  immediate  effect. 

Addyston  Pipe  &  Steel  Co.  ▼.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20 
Sup.  Ct.  Rep.  96;  Aikens  v.  Wisconsin, 
195  U.  S.  194,  49  L.  ed.  154,  25  Sup.  Ct. 
Rep.  3;  Anderson  v.  United  States,  171  U. 
S.  604,  43  L.  ed.  300,  19  Sup.  Ct.  Rep.  50; 
Bigelow  V.  Calumet  &  H.  Min.  Co.  94  C.  C. 
A.  13,  167  Fed.  721;  Cincinnati,  P.  B.  S. 
&  P.  Packet  Co.  v.  Bay,  200  U.  S.  179,  50 
L.  ed.  428,  26  Sup.  Ct.  Rep.  208;  Continental 
W'all  Paper  Co.  v.  Louis  Vought  &>  Sons  Co. 
212  U.  S.  227,  53  L.  ed.  486,  29  Sup.  Ct. 
Rep.  280;  Field  v.  Barber  Asphalt  Paving 
Co.  194  U.  S.  618,  48  L.  ed.  1142,  24  Sup. 
Ct.  Rep.  784;  Hopkins  v.  United  States,  171 
U.  S.  678,  43  L.  ed.  290,  19  Sup.  Ct.  Rep. 
40,  Loewe  v.  Lawlor,  208  U.  S.  274,  52  L.  ed. 
488,  28  Sup.  Ct.  Rep.  401,  13  Ann.  Cas. 
815;  W.  W.  Montague  &  Co.  v.  Lowry,  193 
U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep. 
307;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  48  L.  ed.  679,  24 
Sup.  Ct.  Rep.  436;  West  v.  Kansas  Natural 
Gas  Co.  221  U.  S.  229,  55  L.  ed.  716,  35 
L.R.A.(N.S.)  1193,  31  Sup.  Ct.  Rep.  504; 
Standard  Oil  Co.  v.  United  States,  221  U.  S. 
1,  55  L.  ed.  619,  34  L.R.A.(N.S.)  834,  31 
Sup.  Ct.  Rep.  502,  Ann.  Cas.  191 2D,  734; 
Swift  &  Co.  v.  United  States,  196  U.  S. 
44  L.R.A.(N.S.) 


375,  49  L.  ed.  518,  25  Sup.  Ct.  Rep.  276; 
United  States  v.  E.  C.  Knight  Co.  156  U.  S. 
1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249; 
United  States  v.  Joint  Traffic  Asso.  171  U.  S. 
509,  43  L.  ed.  261,  19  Sup.  Ct.  •Rep.  25; 
United  States  v.  Trans -Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  United  States  v.  Union  P. 
R.  Co.  188  Fed.  102;  United  States  v.  Termi- 
nal R.  Asso.  224  U.  S.  383,  56  L.  ed.  810, 
32  Sup.  Ct.  Rep.  507 ;  Washington  k  G.  R. 
Co.  V.  Hickey,  166  U.  S.  521,  41  L.  ed.  1101, 
17  Sup.  Ct.  Rep.  661,  1  Am.  Neg.  Rep.  758. 

Messrs.  John  G.  Spooner,  Joseph  P. 
Cotton,  Jr.,  and  George  Rublee,  for  de- 
fendants in  error  Scales  et  al.: 

A  contract  for  the  future  delivery  of  cot- 
ton is  not  interstate  commerce. 

Ware  v.  Mobile  County,  209  U.  S.  405, 
52  L.  ed.  855,  28  Sup.  Ct.  Rep.  526,  14  Ann. 
Cas.  1031. 

If  there  is  any  violation  of  the  Sherman 
act,  it  is  because  of  an  involuntary  restraint 
of  trade,  i.  e.,  a  restraint  of  someone's  else 
interstate  trade  by  some  act  of  defendants. 

Ibid. 

There  is  nothing  inherently  wrong  and 
immoral  in  the  purchase  and  sale  of  con- 
tracts for  future  delivery  of  an  article  of 
prime  necessity,  like  cotton,  because  such 
contracts  might  call  for  more  cotton  than 
would  be  available  for  delivery. 

Board  of  Trade  v.  Christie  Grain  &  Stock 
Co.  198  U.  S.  236,  49  L.  ed.  1031,  25  Sup. 
Ct.  Rep.  637. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  is  a  criminal  prosecution  under 
the  anti-trust  act  of  July  2,  1890  (26  Stat, 
at  L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901, 
p.  3200),  the  indictment  being  in  eight 
counts.  In  the  circuit  court  demurrers  to 
the  third,  fourth,  seventh,  and  eighth  counts 
were  sustained  and  those  counts  dismissed 
(187  Fed.  664) ;  whereupon  the  government 
sued  out  this  writ  of  error  under  the  crim- 
inal appeals  act  of  March  2,  1907  (34  Stat, 
at  L.  1246,  chap.  2564).  The  case  has  been 
twice  orally  argued.  At  the  second  argu- 
ment the  government  expressly  abandoned 
the  third  and  fourth  counts  and  challenged 
only  the  ruling  upon  counts  seven  and  eight. 
Thus,  the  propriety  of  the  ruling  upon  the 
first  two  need  not  be  considered. 

Tn  passing  upon  the  demurrers,  the  circuit 
court  proceeded  first  to  construe  the  counts; 
that  is,  to  ascertain  with  what  acts  the  de- 
fendants are  charged,  and  next,  to  consider 
whether  those  acts  are  denounced  as  crim- 
inal by  the  anti-trust  act,  the  conclusion 
being  that  they  are  not. 

The    limitations    upon    our    jurisdiction 
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under  the  criminal  appeals  act  ^  arc  sucli 
that  we  must  accept  the  circuit  court's  con- 
struction of  the  counts,  and  consider  onlv 
whether  its  decision  that  the  acts  charged 
are  not  condemned  as  criminal  by  the  anti- 
trust act  is  based  upon  an  erroneous  con- 
•  struction  of  that  statute. 

At  the  outset  we  are  confronted  with  the 
contention  that  the  decision  is  not  based 
upon  a  construction  of  the  statute.  But 
to  this  we  cannot  assent.  The  court  could 
not  have  decided,  as  it  did,  that  the  acts 
charged  are  not  within  the  condemnation  of 
the  statute,  without  first  ascertaining  what 
it  does  condemn;  which,  of  course,  involved 
its  construction.  Indeed,  it  seems  a  solecism 
to  say  that  the  decision  that  the  acts  charged 
are  not  within  the  statute  is  not  based  upon 
a  construction  of  it. 

Each  of  the  counts  in  question  charges 
the  defendants  and  others  with  engaging 
in  a  conspiracy  "in  restraint  of,  and  to 
restrain,"  by  the  method  therein  described, 
**trade  and  commerce  among  the  several 
states''  in  the*  supply  of  cotton  available 
during  the  year  ending  September  1,  1910, 
such  supply  consisting  of  all  the  cotton 
grown  in  the  Southern  states  in  that  year 
and  the  cotton  left  over  from  prior  years. 

iThe  act  is  set  forth  in  full  in  211  U.  S. 
at  page  398,  53  L.  ed.  244,  29  Sup.  Ct.  Rep. 
132,  and  rulings  thereunder  are  found  in 
United  States  v.  Bitty,  208  U.  S.  393,  399, 

52  L.  ed.  543,  545,  28  Sup.  Ct.  Rep.  396; 
United  SUtes  v.  Keitel,  211  U.  S.  370,  398, 

53  L.  ed.  230,  244,  29  Sup.  Ct.  Rep.  123; 
United  States  v.  Biggs,  211  U.  S.  507,  518, 
53  L.  ed.  305,  309,  29  Sup.  Ct.  Rep.  181; 
United  States  v.  Mason,  213  U.  S.  115,  122, 

53  L.  ed.  725,  727,  29  Sup.  Ct.  Rep.  480; 
United  Stotes  v.  Mescal,  215  U.  S.  26,  31, 

54  L.  ed.  77,  79,  30  Sup.  Ct.  Rep.  19; 
United  States  v.  Stevenson,  215  U.  S.  190, 
195,  54  L.  ed.  153,  155,  30  Sup.  Ct.  Rep. 
35;  United  States  v.  Ileinze,  218  U.  S. 
532,  540,  54  L.  ed.  1139,  1143,  31  Sup.  Ct. 
Rep.  98,  21  Ann.  Cas.  884;  United  States 
V.  Heinze,  218  U.  S.  547,  550,  54  L.  ed.  1145, 
1146.  31  Sup.  Ct.  Rep.  102;  United  States 
V.  Kissel,  218  U.  S.  601,  606,  54  L.  ed.  1168, 
1178,  31  Sup.  Ct.  Rep.  124;  United  States 
V.  Miller,  223  U.  S.  599,  602,  56  L.  ed.  668, 
669,  32  Sup.  Ct.  Rep.  323. 

*  One  count  contained  a  statement  of 
overt  acts,  while  the  other  contained  no 
such  statement, — a  difference  not  here  ma- 
terial. 

>In  order  that  the  brief  summary  and 
analysis  of  the  third  part  may  be  better 
understood,  the  second  part  is  here  repro- 
duced : 

Description   of  trade  and  commerce   to  be 

restrained. 

"And  the  grand  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  furtner  present 
44  L.R.A.(N.S.) 


Tlie  counts  are  long,  and  the  acts  which  the 
circuit  court  treated  as  charged  in  them 
are  indicated  by  the  following  excerpt  from 
its  opinion,  the  footnotes  being  ours; 

"These  counts  are  alike,  with  the  ex- 
ception of  the  statement  of  overt  acts  ^8 
and  each  may  be,  broadly  speaking,  divided 
into  three  parts,  w^jich  may  be  thus  sum- 
marized : 

"(1)  The  charging  part  contains  a  gen- 
eral charge  of  conspiracy  in  restraint  of 
interstate  commerce,  with  the  usual  formal 
and  jurisdictional  averments. 

"(2)  The  second  part  contains  a  'de- 
scription of  the  trade  and  commerce  to  be 
restrained.'  Under  this  head  it  is  stated, 
in  substance,  that  cotton  is  an  article  of 
necessity  raised  in  the  southern  states, 
which  moves  in  a  large  volume  in  interstate 
and  foreign  commerce,  and  that  it  is  bought 
and  sold  upon  the  Kew  York  Cotton  Ex- 
change to  such  an  extent  as  to  practically 
regulate  prices  elsewhere  in  the  country, 
so  that  future  sales  by  speculators  upon 
such  exchange  of  more  than  the  amount  of 
cotton  available  at  the  time  of  delivery 
would  create  an  abnormal  demand  and  re- 
sultant excessive  prices  in  all  cotton  mar- 
kets. 8 

that  for  many  years  past  cotton  has  been 
grown,  one  crop  a  year,  in  divers  of  the 
states  of  the  United  States,  among  others, 
Virginia,  North  Carolina,  South  Carolina, 
Georgia,  Florida,  Alabama,  Tennessee,  Mis- 
sissippi, Kentucky,  Louisiana,  Oklahoma, 
Texas,  Arkansas,  Missouri,  and  New  Mex- 
ico; that  sucli  cotton  has  been  and  is  an 
article  of  prime  necessity  to  the  people 
of  the  United  States,  and  the  growing  and 
the  spinning  and  manufacturing  of  the  same 
into  yarns  and  fabrics  have  necessitated 
the  cultivation  of  many  millions  of  acres 
of  land  in  the  states  last  aforesaid,  and 
the  employment  of  many  thousands  of  per- 
sons, in  those  states  and  in  other  states  of 
the  United  States,  in  connection  with  the 
planting,  cultivating,  picking,  ginning, 
compressing,  storing,  selling,  shipping,  and 
transporting  of  such  cotton;  that  about 
60  per  cent  of  the  cotton  so  grown  has  been 
shipped  to  and  consumed  in  foreign  coun- 
tries in  each  crop  year;  that  of  the  remain- 
ing 40  per  cent  of  such  cotton,  about  one 
half  has  been  spun  into  yarns  and  manu- 
factured into  cotton  fabrics  by  spinners  and 
manufacturers  in  said  Southern  states  for 
the  use  of  the  people  of  the  United  States 
and  foreign  countries,  and  the  other  half 
has  been  shipped  to  Northern  states  of  the 
United  States,  among  others,  Massachu- 
setts, Rhode  Island,  New^  York,  Pennsyl- 
vania, New  Hampshire,  Maine,  Connecticut, 
Maryland,  New  Jersey,  and  Delaware,  in 
pursuance  of  sales  of  the  same  to  spinners 
and  manufacturers  in  the  last-mentioned 
states,  and  there  spun  into  yarns  and 
I  manufactured    into   fabrics   for   the   use   of 
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"(3)  The  third  part  contains  a  'descrip- 
tion of  the  metfiod  devised  and  adopted  by 
the  conspirators  for  restraining  the  trade 
and  commerce.*  It  is  alleged,  at  the  outset, 
that  the  conspirators  were  to  restrain  trade 
and  commerce  by  doing  *what  is  commonly 
called  running  a  corner  in  cotton.*  Aver- 
ments then  follow  showing  how  the  corner 
was  to  be  brought  about  and  its  effect, 
which  may  be  thus  analyzed: 

"  ( 1 )  The  conspirators  were  to  make  pur- 
chases from  speculators  upon  the  New  York 
Cotton  Exchange  of  quantities  of  cotton 
for  future  delivery,  greatly  in  excess  of  the 
amount  available  for  delivery  when  deliv- 
eries should  become  due.l 

"(2)  By  these  means  an  abnormal  de- 
mand was  to  be  created  on  the  part  of  such 
sellers,  who  would  pay  excessive  prices  to 
6btain  cotton  for  delivery  upon  their  con- 
tracts. 

"(3)   The     excessive     prices     prevailing 


upon  the  New  York  Exchange  would  cause 
similar  prices  to  exist  upon  other  cotton 
markets. 

**{4)  'As  a  necessary  and  unavoidable 
result  of  their  acts,  said  conspirators  were 
to  compel*  cotton  manufacturers  through- 
out the  country  to  pay  said  excessive  prices 
to  obtain  cotton  for  their  needs,  or  else 
curtail  their  operations. 

"(5)  And  also,  as  'a  necessary  and  un- 
avoidable result*  of  said  acts,  an  unlawful 
obstruction  would  be  put  upon  interstate 
trade  and  commerce.^ 

"The  offense  charged,  then,  is  a  conspir- 
acy in  restraint  of  trade  through  the  opera- 
tion of  a  'corner.*  ** 

Although  ruling  that  there  was  no  allega- 
tion of  a  specific  intent  to  obstruct  inter- 
state trade  or  commerce,  and  that  the  rais- 
ing of  prices  in  markets  other  than  the 
Cotton  Exchange  in  New  York  was  "in 
itself  no  part  of  the  scheme,"  the  court  as- 


the  people  of  the  United   States   and   for- 
eign countries;   that  the  demand  for  such 
cotton    in    foreign    countries    and    in    said 
I^orthern   and    Southern   states    has.   been 
steady  and  continuous  throughout  all  por- 
tions of  each  crop  year;   that  in  the  ordi- 
nary course  of  business  said  spinners  and 
manufacturers  have  bought  little  or  no  cot- 
ton beyond  that  required  by  them  for  their 
immediate    needs;    that    such     cotton     has 
been  extensively  bought  and  sold  upon  the 
Cotton  Exchange  in  said  city  of  New  York 
for   future  deliverv   in   the    United   States 
during    current    crop    years;    so    much    so 
that  cotton   bought  and  sold  elsewhere   in 
the   United   States   than   on   that  exchange 
has   customarily  been   bought  and  sold   at 
prices  corresponding  to  the  prices  prevail- 
ing upon  said  exchange;  that  although,  as 
the  grand  jurors  aforesaid,  upon  tlieir  oath 
aforesaid  charge  the  fact  to  be,  the  rules 
of  said  Cotton  Exchange  at  New  York  city 
have  required  that  all  sellers  and  purchas- 
ers of  cotton  upon  that  exchange  for  future 
delivery  should  contemplate  the  actual  de- 
livery and  receipt  of  cotton  sold  and  pur- 
chased by  them  there,  it  has  been  possible 
for  more  cotton  to  be  sold  at  a  given  time 
or  at  given  times  upon  said  exchange  for 
future  delivery  at    a  given    time  or  given 
times  during  a  current  crop  year  by  specu- 
lators, that   is  to  say,  persons  not  having 
any  cotton  in  their  possession,  than  would 
be  in  existence  at  such  future  time  or  times 
and   available   to   such   speculators   for  ac- 
quisition   and    delivery    to    the    purchasers 
tliereof;    that  under  such  circumstances   it 
has  been  necessary  for  such  sellers  of  cotton 
upon  said  exchange  for  such  future  delivery 
to    make    settlements    with    purchasers    in 
cash  or  its  equivalent,  at  the  prices  prevail- 
ing upon  sa;d  exchange  at  the  time  or  times 
such    settlements    have    been    made,    as    to 
whatever    cotton    such   sellers   were   unable 
to  acquire  and  deliver  to  such  purchasers 
when  such  delivery  was  due;  that  the  artifi- 
44  L.R.A.(N.S.) 


cial  condition  produced  by  such  excessive 
purchases,  w^hen  made,  has  invariably  creat- 
ed such  an  abnormal  demand  for  cotton  on 
the  part  of  such  sellers  that  very  excessive 
prices  therefor  have  prevailed  upon  said 
exchange,  and  upon  all  other  exchanges  and 
in  all  cotton  markets,  until  after  such  set- 
tlements have  been  made,  so  that  bona  tide 
purchasers  of  cotton  for  consumption  in 
spinning  and  manufacturing  have  fa«en  com- 
pelled for  a  time  to  pay  the  same  excessive 
prices  in  order  to  obtain  cotton,  for  their 
needs;  that  the  cotton  crop  for  the  crop 
year  beginning  September  1,  1909,  and  end- 
ing September  1,  1910,  approximated  10,- 
500,000  bales;  that  about  265,000  bales  of 
cotton  were  left  over  and  available  at  the 
beginning  of  said  crop  year  of  the  crops  of 
prior  crop  years;  that  the  foregoing  allega- 
tions of  this  paragraph  of  this  count  of 
this  indictment  apply  to  the  cotton  of  said 
crop  year  and  to  that  of  prior  crop  j'ears; 
and  that  each  of  said  conspirators,  when  so 
conspiring,  as  in  this  county  of  this  indict- 
ment set  forth,  well  knew  all  the  premises 
in  this  count  aforesaid.** 

iThe  language  of  the  charge  is:  "They 
were  to  make  purchases  from  day  to  day 
upon  said  Cotton  Exchange  at  New  York 
city,  from  speculators,  of  quantities  of  cot- 
ton for  future  delivery  at  different  times 
during  said  crop  year,  greatly  in  excess 
of  the  amount  of  cotton  which  would  be  in 
existence  and  available  for  delivery  to  them 
by  the  sellers  thereof  when  such  deliveries 
were  due,  reference  being  had  to  the  usages 
and  requirements  of  said  trade  and  com- 
merce, which  are  in  this  count  above  set 
forth." 

8  Of  .these  allegations  the  court  said  in 
its  opinion;  "We  must  also  assume  that 
the  allegations  of  the  results  to  follow  the 
conspiracy  are  more  than  the  conclusions 
or  economic  theories  of  the  pleader,  and 
amount  to  allegations  of  fact.'* 
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snmed  that  the  conspirators  intended  '*the 
necessary  and  unavoidable  consequences  of 
their  acts,"  and  observed  that  "prices  of 
cotton  are  so  correlated  that  it  may  be 
said  that  the  direct  result  of  the  acts  of 
the  conspirators  was  to  be  the  raising  of 
the  price  of  cotton  throughout  the  country." 

Upon  the  second  argument  the  defend- 
ants contended,  and  counsel  for  the  gov- 
ernment expressly  conceded,  that  ''running 
a  comer**  consists,  broadly  spealving,  in 
acquiring  control  of  all  or  the  dominant 
portion  of  a  commodity,  with  the  purpose 
of  artificially  enhancing  the  price;  ''one 
of  the  important  features  of  which,"  to 
use  the  language  of  the  government's  brief, 
"is  the  purchase  for  future  delivery,  coupled 
with  a  withholding  from  sale  for  a  limited 
time;"  and  as  this  definition  is  in  sub- 
stantial accord  with  that  given  by  lexicog- 
raphers and  juridicial  writers,  we  accept 
it  for  present  purposes,  although  observing 
that  not  improbably  in  actual  usage  the  ex- 
pression includes  modified  modes  of  attain- 
ing substantially  the  same  end. 

Whilst  thus  agreeing  upon  what  con- 
stitutes running  a  corner,  the  parties  widely 
differ  as  to  whether  what  is  so  stvled 
in  this  instance  contained  the  elements 
necessary  to  make  it  operative.  The  point 
of  difference  is  the  presence  or  absence  of 
an  adequate  allegation  that  the  purchasing 
for  future  delivery  was  to  be  coupled  with 
a  withholding  from  sale,  without  which,  it 
is  conceded  by  both  parties,  the  market 
could  not  be  cornered.  But  the  solution 
of  the  point  turns  upon  the  right  construc- 
tion of  the  counts,  and  that,  as  has  been 
indicated,  is  not  within  our  province  on 
this  writ  of  error.  We  must  assume  that 
the  counts  adequately  allege  whatever  the 
circuit  court  treated  them  as  alleging.  Its 
opinion,  given  at  the  time,  although  not 
containing  any  express  ruling  upon  the 
point  of  difference,  shows  that  the  counts 
were  treated  as  alleging  an  operative 
scheme, — one  by  which  the  market  could  be 
cornered.  The  court  spoke  of  it  as  "con- 
trary to  public  policy,"  as  "arbitrarily  con- 
trolling the  price  of  a  commodity,"  and  as 
"positively  unlawful  in  any  state  having  a 
statute  against  corners."  Evidently,  it  was 
assumed  that  every  element  of  running  a 
comer  was  present.  We  accordingly  in- 
dulge that  assumption,  but  have  the  par- 
ties free  to  present  the  question  to  the  dis- 
trict court  for  its  decision  in  the  course 
of  such  further  proceedings  as  may  be  had 
in  that  court. 

We  come,  then,  to  the  question  whether  a 
conspiracy  to  run  a  corner  in  the  available 
supply  of  a  staple  commodity,  such  as  cot- 
ton, normally  a  subject  of  trade  and  com- 
merce among  the  states,  and  thereby  to  en- 
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I  hance  artificially  its  price  throughout  the 
,  country,  and  to  compel  all  who  have  oc- 
casion to  obtain  it  to  pay  the  enhanced 
price  or  else  to  leave  their  needs  unsatis- 
fied, is  within  the  terms  of  §  1  of  the  anti- 
trust act,  which  makes  it  A  criminal  of- 
fense  to  "engage  in"  a  "conspiracy  in  re- 
straint of  trade  or  commerce  among  the 
several  states."  The  circuit  court,  as  we 
have  seen,  answered  the  question  in  the 
negative;  and  this,  although  accepting  as 
an  allegation  of  fact,  rather  than  as  a  mere 
economic  theory  of  the  pleader,  the  state- 
ment in  the  counts  that  interstate  trade 
and  commerce  would  necessarily  be  ob- 
structed by  the  operation  of  the  conspiracy. 
The  reasons  assigned  for  the  ruling,  and 
now  pressed  upon  our  attention,  are  (1) 
that  the  conspiracy  does  not  belong  to  the 
class  in  which  the  members  are  engaged  in 
interstate  trade  or  commerce,  and  agree  to 
suppress  competition  among  themselves, 
(2)  that  running  a  corner,  instead  of  re- 
straining competition,  tends,  temporarily 
at  least,  to  stimulate  it,  and  (3)  that  the 
obstruction  of  interstate  trade  and  com- 
merce resulting  from  the  operation  of  the 
conspiracy,  even  although  a  necessary  re- 
sult, would  be  so  indirect  as  not  to  be  a 
restraint  in  the  sense  of  the  statute. 

Upon  careful  reflection  we  are  con- 
strained to  hold  that  the  reasons  given  do 
not  sustain  the  ruling,  and  that  the  answer 
to  the  question  must  be  in  the  afiirmative. 

Section  1  of  the  act,  upon  which  tki 
counts  are  founded,  is  not  confined  to  vol- 
untary restraints,  as  when  persons  engaged 
in  interstate  trade  or  commerce  agree  to 
suppress  competition  among  themselves, 
but  includes  as  well  involuntary  restraints; 
as  where  persons  not  so  engaged  conspire 
to  compel  action  by  others,  or  to  create 
artificial  conditions,  which  necessarily  im- 
pede or  burden  the  due  course  of  such  trade 
or  commerce,  or  restrict  the  common  liberty 
to  engage  therein.  Tx)ewe  v.  Lawlor,  208 
U.  S.  274,  293,  301,  52  L.  ed.  488,  496,  502, 
28  Sup.  Ct.  Hep.  301.  As  was  said  of  this 
section  in  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  59,  55  L.  ed.  619,  644, 
34  L.R.A.(N.S.)  834,  31  Sup.  Ct.  Rep.  502, 
Ann.  Cas.  1912D,  734. 

"The  context  manifests  that  the  statute 
was  drawn  in  the  light  of  the  existing 
practical  conception  of  the  law  of  restraint 
of  trade,  because  it  groups  as  within  that 
class,  not  only  contracts  which  were  in 
restraint  of  trade  in  the  subjective  sense, 
but  all  contracts  or  acts  which  theoretically 
were  attempts  to  monopolize,  yet  which 
in  practice  have  come  to  be  considered  as  in 
restraint  of  trade  in  a  broad  sense." 

It  well  may  be  that  running  a  corner 
tends  for  a  time  to  stimulate  competition; 
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but  this  does  not  prevent  it  from  being  a 
forbidden  restraint,  for  it  also  operates  to 
thwart  tlie  usual  operation  of  the  laws  of 
supply  and  demand,  to  withdraw  the  com- 
modity from  the  normal  current  of  trade, 
to  enhance  the  price  artificially,  to  hamper 
users  and  consumers  in  satisfying  their 
needs,  and  to  produce  practically  the  same 
evils  as  does  the  suppression  of  competition. 

Of  course,  the  statute  does  not  apply 
where  the  trade  or  commerce  affected  is 
purely  intrastate.  Neither  does  it  apply, 
as  this  court  often  has  held,  where  the 
trade  or  commerce  affected  is  interstate, 
unless  the  effect  thereon  is  direct,  not  mere- 
ly indirect.  But  no  difficulty  is  encountered 
in  applying  these  tests  in  the  present  case 
when  its  salient  features  are  kept  in  view. 

It  was  a  conspiracy  to  run  a  corner  in 
the  market.  The  commodity  to  be  cornered 
was  cotton, — a  product  of  the  Southern 
states,  largely  used  and  consumed  in  the 
Northern  states.  It  was  a  subject  of  inter- 
state trade  and  commerce,  and  through  that 
channel  it  was  obtained  from  time  to  time 
by  the  many  manufacturers  of  cotton  fab- 
rics in  the  Northern  states.  The  corner  was 
to  be  conducted  on  the  Cotton  Exchange  in 
New  York  city,  but  by  means  which  would 
enable  the  conspirators  to  obtain  control 
of  the  available  supply  and  to  enhance  the 
price  to  all  buyers  in  every  market  of  the 
coimtry.  This  control  and  the  enhancement 
of  the  price  were  features  of  the  conspir- 
acy upon  the  attainment  of  which  it  is 
conceded  its  success  depended.  Upon  the 
corner  becoming  effective,  there  could  be 
no  trading  in  the  commodity  save  at  the 
will  of  the  conspirators  and  at  such  price 
as  their  interests  might  prompt  them  to 
exact.  And  so,  the  conspiracy  was  to  reach 
and  to  bring  within  its  dominating  in- 
fluence the  entire  cotton  trade  of  the  coun- 
try. 

Bearing  in  mind  that  such  was  the  na- 
ture, object,  and  scope  of  the  conspiracy, 
we  regard  it  as  altogether  plain  that,  by  its 
necessary  operation,  it  would  directly  and 
materially  impede,  and  burden  the  due 
course  of  trade  and  commerce  among  the 
states,  and  therefore  inflict  upon  the  pub- 
lic the  injuries  which  the  anti -trust  act  is 
designed  to  prevent.  See  Swift  &  Co.  v. 
United  States,  190  U.  S.  375,  396-400,  49 
L.  ed.  518,  524-52G.  25  Sup.  jCt.  Rep.  276; 
Loewe  v.  I-awlor,  208  U.  S.  274,  52  L.  ed. 
488,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas. 
815;  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  55  L.  ed.  619,  34  L.R,A.(N.S.) 
834,  31  Sup.  Ct.  Rep.  502,  Ann.  Cas.  1912  D, 
734;  United  States  v.  American  Tobacco 
Co.  212  U.  S.  106.  55  L.  ed.  663.  31  Sup. 
Ct.  Rep.  632.  And  that  there  is  no  allecjii- 
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lion  of  a  specific  intent  to  restrain  such 
trade  or  comhierce  does  not  make  against 
this  conclusion,  for,  as  is  shown  by  prior 
decisions  of  this  court,  the  conspirators 
must  be  held  to  have  intended  the  neces- 
sary and  direct  consequences  of  their  acts, 
and  cannot  be  heard  to  say  the  contrary. 
In  other  words,  by  purposely  engaging  in 
a  conspiracy  which  necessarily  and  directly 
produces  the  result  which  the  statute  is 
designed  to  prevent,  they  are,  in  legal  con- 
templation, chargeable  with  intending?  that 
result.  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  243,  44  L. 
od.  136,  148,  20  Sup.  Ct.  Rep.  96;  United 
States  V.  Reading  Co.  226  U.  S.  324,  370, 
57  L.  ed.  — ,  33  Sup.  Ct.  Rep.  90. 

The  defendants  place  some  reliance  upon 
Ware  v.  Mobile  County,  209  U.  S.  405,  52 
L.  ed.  855,  28  Sup.  Ct.  Rep.  526,  14  Ann. 
Cas.  1031,  as  sliowing  that  the  operation 
of  the  conspiracy  did  not  involve  inter- 
state trade  or  commerce;  but  we  think 
the  case  does  not  go  so  far  and  is  not  in 
ix)int.  It  presented  only  the  question  of 
the  effect  upon  interstate  trade  or  com- 
merce of  the  taxing  by  a  state  of  the  busi- 
ness of  a  broker  who  was  dealing  in  con- 
tracts for  the  future  delivery  of  cotton, 
where  there  was  no  obligation  to  ship 
from  one  state  to  another;  while  here  we 
are  concerned  with  a  conspiracy  which  was 
to  reach  and  bring  within  its  dominating 
influence  the  entire  cotton  trade  of  the 
country,  and  which  was  to  be  executed,  in 
part  only,  through  contracts  for  future 
delivery.  It  hardly  needs  statement  that 
the  character  and  effect  of  a  conspiracy 
are  not  to  be  judged  by  dismembering  it 
and  viewing  its  separate  parts,  but  only 
by  looking  at  it  as  a  whole.  W.  W.  Mon- 
tague &  Co.  V.  I^wry,  193  U.  S.  38,  45,  46, 
48  L.  ed.  60S,  611,  612,  24  Sup.  Ct.  Rep. 
307;  Swift  &  Co.  v.  United  States,  196  I'. 
S.  375,  386,  387,  49  L.  ed.  518,  621,  522, 
25  Sup.  Ct.  Rep.  276. 

As  we  are  of  opinion  that  the  statute 
docs  embrace  the  conspiracy  which  the  cir- 
cuit court  treated  as  charged  in  counts 
seven  and  eight,  as  construed  by  it,  its 
judgment  upon  those  counts  is  reversed  and 
the  case  is  remanded  for  further  proceed- 
ings in  conformity  with  this  opinion. 

Reversed  in  part. 

Mr.  Justice  Liirton,  dissenting: 
The  majority  seem  to  base  a  judgment 
of  reversal  upon  the  assumption  that  the 
court  below  interpreted  the  counts  in  ques- 
tion as  charging  all  the  elements  ess'Mitial 
to  a  technical  "corner."  To  this  view  of 
the  opinion  of  the  court  below  I  do  not 
assent.  As  I  interpref  that  opinion,  the 
court   held    the    count  bad   because    it    did 
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not  charge  a  "corner."  Tims  interpreted 
there  was  no  error  in  quashing  tlie  count. 
I  am  authorized  to  say  that  tlie  Chief  Jus- 
tice concurs  in  this  dissent. 

Mr.  Justice  Holmes  also  dissents. 


WASHINGTON  SUPRE»IE  COURT. 
(Department  No.  1.) 

FRANK  R.  MAY,  Appt., 

V. 

WESTERN  LIME  COMPANY,  Respt. 

(65  Wash.  696,  118  Pac.  805.) 

Patent  —  use  of  article  —  liability  for 
royalty. 

Tlie  mere  use  of  a  patented  article,  oven 
with  knowledge  of  the  patentee,  raises  no 
implied  promise  to  pay   royalties  thereon. 

(November  21,  1911.) 

Note, '^Implication  from  use  of  paU 
en  ted  article,  of  promise  to  pay 
royalty. 

As  to  rights  of  master  to  inventions  of 
servant,  see  note  to  Pressed  Steel  Car  Co. 
V.  Hanson,  2  L.R.A.(N.S.)  1173.  It  is  as- 
sumed in  this  note,  where  the  action  was 
by  an  employee  against  his  employer  for 
royalty,  that  the  intention  belonged  to  tlie 
employee. 

While,  as  subsequently  shown,  there  are 
a  number  of  cases  in  which  a  promise  to 
pay  a  royalty  has  been  inferred  from  the 
use  of  a  patented  article  in  connection  with 
cinnimstances,  there  seem  to  be  no  actual 
decisions  resting  upon  the  ground  that  such 
a  promise  may  be  inferred  from  the  mere 
use  of  a  patented  article  in  connection  with 
other  circumstances,  or  that  affirm  that  in 
case  of  infringement,  tlie  owner  of  the 
patent  may  waive  the  tort  and  sue  upon  an 
implied  contract;  though  there  are  inti- 
mations to  that  effect  in  the  two  cases  next 
cited. 

Thus,  the  right  in  general  of  a  patentee 
in  case  of  infringement  to  elect  between 
an  action  for  rovaltv  and  a  suit  for  an 
injunction  and  an  accounting  was  recog- 
nized in  Bragi?  v.  Stockton,  27  Fed.  609, 
although  in  that  instance  the  latter  form 
of  action  liad  been  brought.  And  in  Rus- 
Fell  V.  United  States.  182  U.  S.  516,  45  L. 
ed.  1210,  21  Sup.  Ct.  Rop.  890,  the  court 
Bcems  to  recognize  the  right  of  a  patentee  as 
against  private  parties  to  waive  the  tort 
and  sue  upon  the  implied  contract,  where  it 
says,  in  regard  to  the  facts  of  that  case, 
that  if  there  was  an  injury,  it  was  an  in- 
fringement, and  not  a  brrach  of  contract, 
and  then  states  that  if  the  United  States 
were  a  person,  on  the  facts  appearing,  it 
could  be  sued  upon  an  implied  contract, 
but  that  the  action  in  that  instance  could 
not  be  maintained,  because  the  Sovereign 
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A  PPEAL  by  plaintiff  from  a  judgment  of 
i\  the  Superior  Court  for  King  County  dis- 
missing an  action  brouglit  to  recover  a 
royalty  upon  alleged  patented  partitions 
constructed  by  the  defendant.    Aflirmed. 

The  facts*  are  stated  in  the  opinion. 

Mr.  J.  H.  Allen,  for  appellant: 

Parties  using  a  patented  article  with  the 
knowledge  and  consent  of  the  owner,  know- 
ing that  he  is  expecting  royalty  thereon,  are 
estopped  to  deny  the  implied  contract  to 
pay. 

Walker,  Patents,  ^"^  311-314A;  United 
States  V.  Palmer,  128  U.  S.  262,  32  L.  ed. 
442,  9  Sup.  Ct.  Rep.  104;  Drainage  Constr. 
Co.  v.  Chelsea,  41  Fed.  47;  Deane  v.  Hodge, 
35  Minn.  146,  69  Am.  Rep.  321,  27  N.  W. 
917;  Burton  v.  Burton  Stock  Car  Co.  171 
Mass.  437,  50  N.  E.  1029;  Anderson  v.  Filer, 
1  C.  C.  A.  659,  3  U.  S.  App.  140,  50  Fed. 
775;  Edison  Electric  Light  Co.  v.  Peninsular 
Light,  Power  &  Heat  Co.  43  C.  C.  A.  470, 
101  Fed.  836,  95  Fed.  669;  22  Am.  &  Kng. 

had  consented  to  be  sued  only  in  a  certain 
manner. 

llie  fundamental  principle  determining 
the  question  whether  there  was  an  implied 
contract  seems  in  the  cases  in  this  note  gen- 
erally to  have  been  whether  an  actual  in- 
tention to  pay  for  the  use  of  the  patent 
could  be  inferred  from  the  circumstances. 
This  is  especially  true  in  those  cases 
against  the  government  involving  the  juris- 
diction of  the  court  of  claims,  which  does 
not  have  jurisdiction  in  actions  of  tort,  but 
only  in  actions  upon  contract,  express  or 
implied;  and  the  Supreme  Court  of  the 
United  States  has  said  that  to  give  the 
court  of  claims  jurisdiction,  the  demand 
sued  upon  must  be  founded  on  "convention 
between  the  parties, — a  coming  together  of 
minds,"  so  that  there  is  excluded  those 
contracts  or  obligations  which  the  law  is 
said  to  imply  from  a  tort.  Ibid;  Harley  v. 
United  States,  198  U.  S.  229,  49  L.  ed.  1*029, 
25  Sup.  Ct.  Rep.  634. 

It  would  seem  that  if  a  patent  is  used 
with  the  knowledge  of  the  patentee's  rights, 
little  more  should  be  required  to  warrant 
an  inference  that  the  user  intended  to 
make  compensation,  since  otherwise  he 
would  be  placed  in  the  position  of  inten- 
tionally committing  a  tort.  What  was 
said  by  the  Supreme  Court  in  United  States 
V.  Societe  Anonyme  des  Anciens  Etablisse- 
mcnts  Cail,  224  U.  S.  309,  50  L.  ed.  778,  32 
Sup.  Ct.  Rep.  479,  seems  applicable  in  gen- 
eral: "The  alternative  of  a  contract  is 
important  to  be  kept  in  mind.  The  officers 
of  the  government  knew  of  the  .  .  . 
invention  and  were  aware  of  its  erreat  im- 
pnrtanee,  and  the  purpose  to  deliberately 
tiiJ<e  the  property  of  another  without  the 
intention  that  he  should  be  compensated — 
in  other  words,  to  do  plainlv  a  wronsjful 
act — cannot  ho  imputed  to  them  without 
tlie  most  convincing  proof." 
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Enc.  Law,  432,  §  C,  notes;  Incandescent 
Gaslight  Co.  v.  New  Incandescent  Gas  Light- 
ing Co.  76  L.  T.  N.  S.  47 ;  Herman  v.  Her- 
man, 29  Fed.  92;  Davis  v.  Chesapeake  &  P. 
Teleph.  Co.  77  Fed.  805;  Mueller  y.  Mueller, 
37  C.  C.  A.  392,  95  Fed.  155;  Dodge  Mfg. 
Co.  V.  Puster,  42  Fed.  54;  Montross  v.  Mabie, 
30  Fed.  234;.R€utgen  v.  Kanowrs,  1  Wash. 
C.  C.  108,  Fed.  Cas.  No.  11,710;  Gear  v. 
Grosvenor,  Holmes,  215  Fed.  Cas.  No. 
5,291. 

Messrs.  Roberts,  Battle,  Hulbert,  & 
Teniiaiit  for  respondent. 

Mount,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  to  re- 
cover $900  as  royalty  upon  alleged  patented ' 


partitions  constructed  by  the  defendant. 
The  complaint,  after  alleging  the  corporate 
capacity  of  the  defendant,  is  as  follows: 
''(2)  That  during  all  the  times  herein 
stated  the  plaintiff  was  and  he  is  now  the 
owner  of  those  certain  patent  rights  under 
the  laws  of  the  United  States,  being  num- 
bered 579,838  and  679,839,  the  Rabbitt  Pat- 
ent Fireproof  Partition.  (3)  That  the  said 
defendant,  with  the  knowledge  and  consent 
of  the  plaintiff,  used  and  placed  in  that  cer- 
tain building  commonly  known  as  the  Arch- 
ibald Hotel,  on  the  northwest  corner  of  Sec- 
ond avenue  and  Stewart  street  in  the  city 
of  Seattle,  King  county,  Washington,  6,000 
yards  of  the  said  Rabbitt  Patent  Partition, 
of  the  reasonable  value  of  15  cents  per  square 
yard  royalty.     That  said  royalty  was  due 


Use  by  private  parties. 

It  has  been  held  that  a  patentee  whose 
invention  is  adopted  and  used  by  a  corpor- 
ation is  not  necessarily  precluded  from  re- 
'  covery  of  royalty  upon  an  implied  con- 
tract by  reason  of  the  facts  that,  during 
the  period  of  its  use,  he  was  an  officer  and 
stockholder  of  the  corporation;  that  the 
fees  of  the  patent  attorney  were  paid  by 
the  latter,  and  that  at  the  outset  he  did 
not  give  notice  of  his  intention  to  claim 
royalty,  where  the  invention  was  used  with 
knowledge  of  his  rights,  and  with  the  in- 
tention on  his  part  not  to  relinquish  them 
without  compensation.  Deane  v.  Hodge, 
.35  Minn,  146,  69  Am.  Rep.  321,  27  N.  W. 
917. 

In  Ross  V.  Montana  Union  R.  Co.  45 
Fed.  424,  an  instruction  was  given  in 
effect  that  the  defendant  would  have  an 
implied  license  to  use  the  invention  with- 
out compensation,  so  far  as  it  put  the  same 
into  use  prior  to  the  application  for  a 
patent,  if  the  jury  found  that  it  was  made 
by  plaintiff  while  in  the  employ  of  the  de- 
fendant company,  receiving  regular  pay 
and  using  its  material  and  time,  and  that 
he  made  no  objection  to  the  use;  or  if  it 
found  that  he  know  that  his  employer  was 
manufacturing  or  purchasing  the  patented 
articles  for  its  use,  and  made  no  objection. 
An  instruction  was  also  given,  however, 
that  the  plaintiff  was  entitled  to  compen- 
sation for  the  use  of  the  patented  articles 
received  by  the  defendant  since  the  appli- 
cation for  a  patent.  The  last  seems  to  be 
a  peremptory  instniction  in  case  the  jury 
should  find  certain  facts  regarding  the 
noveltv  and  utilitv  of  the  invention. 

It  was  held  in  Wilson  v.  American  Cir- 
cular Loom  Co.  109  C.  C.  A.  600,  187  Fed. 
840,  that  an  implied  promise  to  pay  royalty 
could  not  be  inferred  where  the  invention 
was  made  and  patented  at  the  expense  of 
the  employer,  by  one  whose  duty  as  super- 
intendent it  was  to  improve  the  machinery 
in  his  cmplover's  factory,  and  whose  salar\^ 
durinff  the  time  the  patents  were  in  use 
44  L.R.A.(N.S.) 


was  largely  increased,  and  who  had  also 
an  interest  in  the  profits  of  the  business. 

On  the  other  hand,  it  has  been  held  that 
an  implied  promise  may  arise  under  the 
following  circumstances: 

— where  an  employee  made  and  patented 
the  invention  at  his  own  expense,  and  it 
was  used  by  his  employer,  a  corporation, 
with  recognition  by  several  of  the  directors 
and  officers  of  the  plaintiff's  claim  for  com- 
pensation and  an  assurance  of  its  later  ad- 
justment. Burton  v.  Burton  Stock  Car 
Co.  171  Mass.  437,  50  N.  E.  1029; 

— where  appliances  were  invented  and 
patented  by  the  master  mechanic  of  a  rail- 
road at  his  own  expense  and  outside  his 
line  of  duty,  and  were  placed  upon  the  cars 
of  the  company  at  its  request  and  with  the 
knowledge  of  his  rights  as  patentee.  Ft. 
Wayne,  C.  &  L.  R.  Co.  v.  Haberkorn,  15  Ind. 
App,  479,  44  N.  E.  322;  on  rehearing  on 
different  question  in  22  Ind.  App.  531,  63  N. 
E.  254; 

— where  the  patentee  gave  a  license  pro- 
viding for  the  payment  of  a  certain  royalty, 
and  the  license  was  assigned  to  the  defend- 
ant, subject  to  the  conditions  expressed 
therein,  and  the  assignee  proceeded  to  use 
the  patent.  Paper  Stock  Disinfecting  Co. 
V.  Boston  Disinfecting  Co.  147  Mass.  318, 
17  N.  E.  554; 

— where  the  defendant  purchased  pat- 
ented machines  from  a  licensee  of  the  plain- 
tiff and  continued  to  use  them,  although 
notified  by  the  latter  that  if  the  invention 
was  used  by  the  defendant  he  would  be  re- 
garded as  accepting  the  terms  of  the  license. 
Weaver  v.  Norway  Tack  Co.  80  Fed.  700. 

Use    by    government — in    general. 

Whether  an  implied  contract  by  the  gov- 
ernment to  pay  compensation  for  the  use 
of  a  patent  may  arise  has  been  said  to  de- 
pend upon  whether  its  officers  took  private 
property  for  public  use  conceding  it  to  be 
private  property,  or  claiming  that  it  be- 
longed to  the  government.  Henry  v.  United 
States,  38  Ct.  CI.  647. 
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and  payable  in  cash  on,  to  wit,  March  1, 
1909."  Then  followed  a  prayer  for  $900. 
The  defendant  answered  and  denied  all  the 
allegations  of  the  complainti  and,  as  a 
first  affirmative  answer,  alleged  in  substance 
that  the  defendant  did  construct  certain 
partitions  in  the  said  Archibald  Hotel,  but 
that  there  was  and  is  no  patent  of  any  kind 
upon  the  partition  so  constructed,  and  that, 
if  plaintiff  has  a  patent  upon  any  fireproof 
partition,  the  patent  does  not  cover  the 
character  of  wall  so  constructed;  that  the 
character  of  partition  so  constructed  was 
neither  a  new  nor  useful  article  or  composi- 
tion, but  was  one  in  common  use  and  well 
known  for  a  period  of  fifty  years,  and  is 
therefore  not  patentable,  and,  if  a  patent  was 
issued  thereon,  such  patent  is  void.     For  a 


second  afiirmative  answer  the  defendant  re- 
alleged the  same  facts,  and  also  that  the  state 
courts  are  without  jurisdiction  to  determine 
whether  the  said  wall  or  partition  con- 
structed is  a  patentable  article  or  device. 
The  plaintiff,  for  reply,  denied  all  these  alle-  * 
gations.  The  cause  was  tried  to  the  court 
without  a  jury.  The  court  refused  to  hear 
evidence  upon  the  afiirmative  defenses,  but 
confined  the  trial  to  the  question  whether 
there  was  a  contract,  either  express  or  im- 
plied, that  the  defendant  should  pay  the 
plaintiff  for  the  character  of  wall  con- 
structed. At  the  conclusion  of  the  trial,  the 
court  found :  "That  the  evidence  introduced 
by  the  plaintiff  fails  to  establish  a  contract 
between  the  parties,  and  finds,  from  the 
evidence  introduced  and  offered,  that  there 


In  HoUistor  v.  Benedict  &  B.  Mfg.  Co.  113 
r.  S.  59,  28  L.  ed.  901,  5  Sup.  Ct.  Rep.  717, 
the  court  said:  "If  the  right  of  the  pat- 
entee was  acknowledged,  and,  without  his 
consent,  an  officer  of  the  government,  acting 
under  legislative  authority,  made  use  of 
the  invention  in  the  discharge  of  his  ofliciul 
duties,  it  would  seem  to  be  a  clear  case  of 
the  exercise  of  the  right  of  eminent  domain, 
upon  which  the  law  would  imply  a  promise 
of  compensation." 

In  several  cases  the  principle  previously 
mentioned,  that  the  officers  of  the  govern- 
ment should  not  be  presumed  to  have  in- 
tended to  commit  a  tort,  seems  to  have  been 
applied  where  the  inference  that  compensa- 
tion was  intended  was  drawn  largely  from 
negative  findings,  rather  than  facts  tend* 
ing  affirmatively  to  show  such  intention. 
United  States  v.  Palmer,  128  U.  S.  262,  32 
L.  ed.  442,  9  Sup.  Ct.  Rep.  104;  United 
States  V.  Berdan  Fire-arms  Mfg.  Co.  156 
U.  S.  552,  39  L.  ed.  530,  15  Sup.  Ct.  Rep. 
420;  M'Keever  v.  United  States,  14  Ct.  CI. 
398,  affirmed  bv  the  United  States  Supreme 
Court  in  18  Ct.  CI.  757. 

In  United  States  v.  Palmer.  128  U.  S. 
262,  32  L.  ed.  442,  9  Sup.  Ct.  Rep.  104, 
where  an  inventor  submitted  to  the  gov- 
ernment his  patent,  which  was  adopted  and 
UAed  with  his  consent,  and  without  any- 
thing to  negative  the  intention  of  the  gov- 
ernment to  pay  therefor,  it  was  held  that 
an  implied  promise  arose  to  pay  royalty. 

The  same  conclusion  was  reached  in 
United  States  v.  Berdan  Fire-arms  Mfg.  Co. 
156  U.  S.  552,  39  L.  ed.  530,  15  Sup.  Ct. 
Rep.  420,  where  the  invention  was  used 
with  the  consent  of  the  patentee,  with  the 
expectation  on  his  part  of  compensation, 
and  without  repudiation  by  the  govern- 
ment of  his  title,  or  refusal  to  make  com- 
pensation. There  was,  however,  the  addi- 
tional circumstance  that  the  manufacture 
of  the  patented  device  was  continued  by 
officers  of  the  government  with  the  expec- 
tation that,  if  the  validity  of  the  patent 
was  sustained  compensation  would  be  re- 
quired. 
44  L.R.A.(N.S.) 


In  M'Keever  v.  United  States,  14  Ct.  CI. 
398,  affirmed  by  the  United  States  Supreme 
Court  in  18  Ct.  CI.  757,  an  army  officer 
submitted  his  patent  to  the  government, 
which  approved  and  adopted  the  same,  and, 
without  further  communication  with  the 
patentee,  but  with  his  consent,  proceeded 
to  manufacture  the  device,  and  it  was  held 
that  an  implied  contract  arose  to  make  com- 
pensation. 

An  implied  contract  by  the  government 
to  make  compensation  for  the  use  of  a 
patent  does  not  arise  from  its  use  by  a 
subordinate  agent  of  the  government,  who 
would  have  no  authority  to  make  an  ex- 
press contract.  Pitcher's  Case,  1  Ct.  CI. 
7,  where  the  warden  of  a  United  States 
penitentiary  used  patented  machines  with- 
out authority  from  the  patentee  or  from 
his  superiors. 

Another  case  decided  apparently  on  the 
same  principle  is  that  of  Sprague  v.  United 
States,  37  Ct.  CI.  447,  where  it  was  held 
that  an  implied  contract  did  not  arise  from 
the  use  by  subordinate  engineers  of  a  pat- 
ent, after  the  chief  engineer  had  refused 
to  contract  for  it,  but  had  agreed  to  test 
it  without  compensation. 

There  is  no  implied  contract  to  make 
compensation  where  the  invention  is  used 
against  the  protest  of  the  patentee,  and 
without  recognition  that  he  has  any  rights 
therein  (Schillinger  v.  United  States,  155 
U.  S.  163,  39  L.  ed.  108,  15  Sup.  Ct.  Rep. 
85)  ;  or  where  it  is  used  in  ignorance  of 
his  claims  and  rights  (Forehand  v.  United 
States,  23  Ct.  CI.  482).  In  the  latter  case 
the  court  said  that  it  did  not  appear  that 
there  had  ever  been  any  communiciation 
\  with  the  government  in  relation  to  the 
invention,  and  if  there  was  an  implied  con- 
tract, it  rested  upon  usage  by  the  govern- 
ment on  the  one  hand,  and  that  consent 
which  silence  gives  on  the  other  hand ;  and 
it  was  held  that  no  implied  contract  could 
be  inferred  under  these  circumstances. 

Where  the  government  adopts  and  uses 
under  license  the  invention  of  another,  with- 
out   recognition    that   it   is   the    invention 
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was  no  meeting  of  tlie  minds  of  the  parties 
sufficient  to  constitute  a  contract  upon  which 
the  plaintifT  could  recover  in  tiiis  action,  and 
that  the  evidence  of  the  plaintifT  fails  to 
establish  such  contract."  Upon  this  finding 
the  trial  court  dismissed  the  action.  Plain- 
tiff has  appealed. 

There  are  several  assignments  of  error  in 
the  appellant's  brief,  but  each  of  them  is  to 
the  effect  that  the  trial  court  erred  in  the 
finding  quoted  above.  We  think  the  trial 
court  was  justified  in  making  this  finding. 
It  is  difficult  to  determine  from  the  record 
the  exact  character  of  the  partitions  con- 
structed by  the  defendant  in  the  building 
named.  The  letters  patent  which  were  of- 
fered in  evidence  describe  in  detail  the  "fire- 
proof partitions  for  buildings"  upon  which 
letters  patent  were  issued  to  Samuel  E.  Rab- 
bitt  and  assigned  to  the  plaintifT.  The  plain- 
tifT testified  that  the  partitions  in  the  build- 
ing named  were  constructed  by  the 
defendant,  and  that  he  superintended  such 


construction.  Mr.  Haley,  representing  the 
defendant,  and  several  men  who  did  the 
actual  work,  testified  that  the  plaintifT  was 
not  present  upon  the  work,  or,  if  he  was  ever 
there,  these  witnesses  did  not  recognize  him, 
and  that  he  gave  no  direction  whatever  about 
the  work.  Mr.  Haley  also  testified  that  he 
was  acquainted  with  the  character  of  patent 
of  the  Rabbitt  Fireproof  Partition  and  that 
he  did  not  construct  such  partitions.  The 
question  whether  he  did  or  not  was  purely 
one  for  the  court.  There  are  facts  and  cir- 
cumstances in  the  case  from  which  the  court 
might  have  found  either  way.  But,  owing 
to  the  meager  description  of  the  partitions 
actually  constructed,  we  are  unable  to  de- 
termine that  the  defendant  used  the  patent 
partition  in  the  building  in  question.  The 
trial  court  did  not  pass  directly  upon  this 
question  of  fact,  but  found  that  there  was 
no  contract  existing  between  the  parties. 
It  is  not  claimed  that  there  was  an  express 


of  claimant,  no  implied  contract  arises  to 
make  compensation.  Coston  v.  United 
States,  33  Ct.  CI.  438;  Henrv  v.  United 
States,  38  Ct.  CI.  047;  Fletcher  v.  United 
States,  11  Ct.  CI.  748.  In  the  two  latter 
cases  priority  of  invention  had  been  ac- 
corded the  claimant,  but  the  fact  that  the 
government  used  the  patent  under  contract 
with  another,  as  the  latter's  invention,  was 
held  to  preclude  any  implied  promise  to 
make  compensation  to  the  claimant. 

No  implied  contract  arises  to  pay  royalty 
where  the  government  declines  to  adopt  the 
invention  of  claimant,  and  subsequently 
puts  into  use  a  device  difTerent  in  form  and 
practical  operation.  Wood  v.  United 
States,  36  Ct.  CI.  418. 

It  has  been  held  that  an  implied  con- 
tract by  the  government  to  pay  royalty  for 
the  use  of  a  patented  device  cannot  be  in- 
ferred  from    the    following    circumstances: 

— where  the  patentee  presented  his  claim 
for  infringement  to  several  departments  of 
the  government,  which  denied  him  a  hear- 
ing, and  informed  him  that  questions  of  in- 
fringement were  for  the  courts,  and  they 
could  not  determine  the  matter,  and  the 
government  took  out  indemnity  against 
such  liabilitv.  Russell  v.  United  States, 
182  U.  S.  51*6,  45  L.  ed.  1210,  21  Sup.  Ct. 
Rep.  899; 

— where  the  patent  was  obtained  against 
the  protest  of  the  agent  of  the  government 
by  one  who  was  not  the  inventor,  and  whp 
applied  for  the  patent  two  years  after  the 
invention  had  been  in  use  by  the  govern- 
ment. Kirk  V.  United  States,  163  U.  S.  49, 
41  L.  ed.  66.  16  Sup.  Ct.  Rep.  911 ; 

— where  it  was  agreed  between  the  pat- 
entee and  the  agents  of  the  government  that 
the  latter  had  no  authority  to  purchase 
44  L.R.A.(N.S.) 


the  patent  right  or  its  use,  but  that  the 
patent  should  be  used  by  the  government  ah 
long  as  the  patentee  saw  fit.  and  the  matter 
of  remuneration  should  be  left  to  Congress. 
Shavor  v.  United  States,  4  Ct.  CI.  440; 

— ^where  an  'improvement  was  made  and 
patented  upon  a  part  of  a  device  previous- 
ly licensed  by  the  patentee  to  the  govern- 
ment, and  was  used  by  it  under  the  belief 
that  the  right  to  use  the  improvement  was 
included  in  the  license.  Dash i ell  v.  United 
States,  36  Ct.  CI.  115. 

But  it  has  been  held  that  an  implied 
contract  to  pay  royalty  may  be  inferred 
under  the  following  circumstances: 

— where  officers  of  the  government  recom- 
mended that  the  claimant  procure  a  pat- 
ent, which  he  did,  and  thereafter,  recog- 
nizing his  rights,  contracted  with  third 
parties  for  the  use  of  his  patent  in  govern- 
ment work.  Brooks  v.  United  States,  39 
Ct.  CI.  494; 

— ^where  an  inventor  offered  his  patent 
at  a  certain  low  price  to  government  officers 
who  entered  into  negotiations  for  its  pur- 
chase, but  finally  refused  to  make  an  ex- 
press contract,  assuring  the  patentee,  how- 
ever, that  if  the  patent  proved  to  be  valid 
and  the  invention  valuable,  he  would  be 
compensated  for  its  use.  Pasqueau  v. 
United  States,  26  Ct.  CI.  509; 

— where  an  invention  was  adopted  and 
used  with  the  consent  of  the  patentee,  and 
with  recognition  that  it  was  at  least  in 
part  his  invention,  and  without  refusal  to 
pay  compensation,  although  it  was  sug- 
gested that  the  claimant  bring  suit  to  de- 
termine his  rights.  United  States  v. 
Societe  Anonvne  des  Anciena  Etablisse- 
ments  Call,  224  U.  S.  309,  56  L.  ed.  778,  32 
Sup.  Ct.  Rep.  479. 
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contract,  but  plaintiff  argues  that,  because 
the  defendant  used  the  patented  partition, 
and  the  plaintiff  knew  that  defendant  was 
using  it  made  no  objection  thereto,  the 
contract  was  implied  that  defendant  should 
pay  the  royalty.  It  does  not  appear,  how- 
ever, that  there  had  been  any  previous  con- 
tract or  course  of  dealing  between  the  par- 
ties which  would  lead  the  plaintiff  to  believe 
that  the  defendant  was  intending  to  pay  for 
the  use  of  the  patented  partitions,  and  it 
does  not  appear  that  the  defendant  was 
using  the  patented  process.  It  does  appear, 
hiwever,  that  the  defendant  at  all  times 
denied  the  right  o^  the  plaintiff  to  any 
royalty.  The  plaintiff  was  aware  of  this 
fact  at  the  time  the  partitions  in  question 
were  being  constructed.  The  utmost  shown 
by  the  evidence  is  that  the  plaintiff  claimed 
that  the  partitions  which  were  being  con- 
structed were  covered  by  his  letters  patent, 
and  that  he  made  no  objection  to  the  con- 
struction, and  afterwards  attempted  to  col- 


lect a  royalty,  but  the  defendant  refused  to 
pay.  Before  a  promise  will  be  implied,  it 
must  be  shown  that  the  defendant  was  using 
the  plaintiff's  property  or  property  right 
under  circumstances  which  would  lead  the 
plaintiff  to  believe  that  the  defendant  in- 
tended to  pay  therefor,  and  by  reason  thereof 
plaintiff  con'-ented  to  such  use.  The  facts 
do  not  so  appear  in  this  case.  We  conclude, 
therefore,  uat  the  court  properly  found 
there  was  no  contract  either  express  or  im- 
plied. With  this  view  of  the  case,  it  is 
unnecessary  for  us  to  pass  upon  the  juris- 
diction of  the  state  court  to  determine  the 
questions  raised  by  the  affirmative  answers 
and  argument  in  the  brief. 
Judgment  affirmed. 

Dunbar,   Ch.  J.,   and   Parker,  Fuller- 
ton,  and  Gose,  JJ.,  concur. 

Petition  for  rehearing  denied. 


— inventions  by  employees   of  government. 

Under  the  following  circumstances  it  has 
been  held  that  an  implied  promise  to  pay 
compensation  for  the  use  of  patents  in- 
vented by  employees  of  the  government 
could  not  be  inferred: 

— where  the  invention  was  conceived  and 
perfected  at  the  expense  of  the  employee, 
but  the  patterns  and  drawings,  as  well  as 
the  machines  themselves,  were  made  under 
the  supervision  of  the  employee  in  his  line 
of  duty  at  the  cost  of  the  government,  and 
the  claimant,  by  his  own  suggestion,  pro- 
cur<?d  the  adoption  of  the  invention  before 
filing  application  for  a  patent.  Gill  v. 
United  States,  160  U.  S.  426,  40  L.  ed  480, 
16  Sup.  Ct.  Rep.  322; 

— where  the  patent  of  the  employee, 
brought  by  him  to  the  attention  of  the 
government,  was  used  in  the  department  in 
which  he  was  employed,  under  the  belief 
on  his  part  but  not  on  the  part  of  the  of- 
ficers of  the  department,  that  he  was  to 
receive  compensation  therefor,  although  the 
invention  was  conceived,  perfected,  and  jfat- 
ented  at  his  own  time  and  expense.  Harley 
V.  United  States,  198  U.  S.  229,  49  L.  ed. 
1029,  25  Sup.  Ct.  Rep.  634; 

— where  an  invention  made  at  govern- 
ment expense  was  adopted  at  the  suggestion 
of  the  inventor,  after  he  had  been  assigned 
to  the  task  of  making  such  a  devise,  and 
had  notified  the  government  that,  if  it  was 
adopted,  he  would  make  no  charge  for  its 
use,  but  subsequently  to  the  adoption,  the 
inventor  filed  an  application  for  a  patent 
and  assigned  his  rights  to  the  claimant. 
Solomons  v.  United  States,  137  U.  S.  342, 
.34  L.  ed.  667,  li  Sup.  Ct.  Rep.  88; 

— where  the  employee  was  assigned  to 
the  task  of  inventing  a  certain  device 
44  LJl.A.(N.S.)  22 


which  was  made  and  patented  at  govern- 
ment expense.  Forehand  v.  United  States, 
23  Ct.  CI.  477; 

— ^where  an  invention  was  made  and  pat- 
ented at  the  expense  of  the  government  uj)- 
on  machines  which  it  was  the  employee's 
duty  to  care  for  and  to  render  as  efficient 
as  possible.  McAleer  v.  United  States,  25 
Ct.  CI.  238; 

— where  a  skilled  mechanic  in  the  course 
of  his  employment,  with  aids  furnished  by 
the  government,  and  with  the  advice  and 
suggestion  of  his  superior  officers,  made  a 
device  which  was  put  into  use  by  the  gov- 
ernment, without  anything  to  show  that 
the  government  intended  to  use  it  as  the 
property  of  the  claimant.  Eager  v.  United 
States,  35  Ct.  CI.  566 ; 

— ^where  an  adjutant  general,  at  the  di- 
rection of  his  superior,  brought  his  inven- 
tion to  the  notice  of  the  government,  which, 
at  its  own  expense,  perfected  the  same,  and, 
without  notice  of  the  inventor's  claim, 
introduced  it  into  the  government  service 
before  application  for  patent  had  been 
made.  Kelton  v.  United  States,  32  Ct.  CI. 
314. 

On  the  other  hand,  it  has  been  held  that 
an  implied  contract  arose  where,  before 
entering  the  government's  employ,  the 
claimant  had  made  an  invention  which 
afterward,  as  an  employee,  he  was  request- 
ed to  put  into  use  for  the  government,  be- 
fore application  for  the  patent,  but  with 
knowledge  by  the  government  that  he  in- 
tended to  procure  a  patent,  and  with  an 
understanding  between  him  and  his  cliipf 
that,  if  the  invention  answered  the  pur- 
pose, he  should  be  compensntod.  Talbert 
V.  United  States,  25  Ct.  CI.  141 
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Judgment  —  second  In  ease  —  effect  on 
prior  one. 

1.  A  judgment  formally  entered  on  a 
verdict  is  not  affected  by  the  subsequent 
granting  of  a  motion  for  judgment  non  ob- 
stante veredicto  and  the  dismissal  of  the 
action,  if  no  express  attempt  is  made  to 
vacate  the  existing  judgment. 

Appeal  —  interference  with  Judgment 
not  appealed  from. 

2.  The  court  cannot,  upon  appeal  from  a 
judgment   dismissing  the  action  after  the 


entry  of  a  former  judgment  on  a  verdict  in 
plaintiffs'  favor,  interfere  with  the  judg- 
ment so  entered. 

(September  13,  1912.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Spokane  County 
in  defendant's  favor  notwithstanding  a  ver- 
dict in  favor  of  plaintiffs  in  an  action  for 
the  cancelation  and  surrender  of  certain 
promissory  notes.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  A.  McMaster,  for  appellants: 

The  court  had  no  authority  to  enter  judg- 
ment for  the  defendant,  while  the  judgment 
for  plaintiffs  was  still'  in  force,  without 
having  been  vacated  or  set  aside. 

Black,  Judgm.  Ist.  ed.  §  304;  23  Cyc.  781; 
Scheible  v.  Hart,  11  Ky.  L.  Rep.  607,  12 
S.  W.  628;  29  Cyc.  772;  Bethel  v.  Bethel, 


Note.  —  Effect  of  entry  of  second  jtutg' 
ntcnt  tvithout  vacation  or  reversal  of 
first, 

I.  General  rule. 

a.  In  general,  338. 

b.  Contrary  doctrine,  340. 

c.  Waiver,  342. 

d.  Interlocutory  judgments,  343. 
II.  Judgments  by  default,  344. 

ni.  Effect  of  granting  new  trial,  346. 
IV.  Dismissal  of  case  after  judgment,  347. 
V.  Motions    for    judgment    non    obstante 

veredicto,   348. 
VI.  Miscellaneous,  348. 

This  note  includes  the  effect  upon  judg- 
ments of  subsequent  orders,  as  well  as  of 
subsequent  judgments.  Judgments  In  ac- 
tions upon  judgments  are  excluded. 

I.  General  rule* 

a.  In  general. 

The  entry  of  a  second  final  judgment 
without  vacation,  modification  in  terms,  or 
reversal  of  the  first,  leaves  the  first  judg- 
ment the  final  judgment  in  the  cause.  Mor- 
rison V.  Chicago,  142  111.  660,  32  N.  E. 
172;  Howell  v.  Mason,  9  Ark.  406. 

This  is  true  whether  the  two  judgments 
are  to  the  same  effect.  (Darlington  v. 
Butler,  3  Cal.  App.  448,  86  Pac.  194,  two 
judgments  of  dismissal;  Warren  v.  Man- 
warring,  173  Mo.  21,  73  S.  W.  447;  Nuckolls 
V.  Irwin,  2  Neb.  60),  or  whether  they  are 
inconsistent  (State  v.  Jacksonville,  P.  &  M. 
R.  Co.  16  Fla.  708;  Masterson  v.  Southern 
R.  Co.  —  Ind.  App.  — ,  81  N.  E.  730; 
Bethel  v.  Bethel,  6  Bush.  65,  99  Am.  Dec. 
657,  proceeding  to  sell  land  to  pay  a  de- 
cedent's debts,  the  second  judgment  having 
different  terms,  etc.,  of  sale;  Mc Adams  v. 
McHenry,  22  Mo.  413;  McElhany  v.  Mc- 
Henry,  26  Mo.  174;  Murphy  v.  DeFrance, 
23  Mo.  App.  337;  Conrad  v.  Commercial 
Mut.  Ins.  Co.  81  •Pa.  66 ;  WAQNEB  v.  Nobth- 
EBN  L.  Ins.  Co.) 
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Illustrations. 

In  Nuckolls  V.  Irwin,  2  Neb.  60,  where 
judgment  was  rendered  dismissing  tlie 
plaintiff's  petition  with  costs,  and  over  a 
year  later  another  similar  judgment  was 
entered,  stating  that  it  had  been  called  to 
the  attention  of  the  court  that  no  judg- 
ment had  been  entered  in  the  cause  by  the 
court,  it  was  said:  *'When  a  judgment  is 
once  entered  of  record,  it  must  stand  as  the 
judgment  until  it  is  vacated,  modified,  or 
disposed  of  by  some  meant  provided  by  law; 
entering  additional  judgment  entries  is  not 
one  of  them." 

In  Warren  v.  Manwarring,  173  Mo.  21, 
73  S.  W.  447,  where,  in  an  action  for  taxes, 
final  judgment  was  rendered  in  favor  of  the 
state,  full  and  complete  in  every  respect, 
and  later  another  judgment  was  entered  in 
the  same  action,  which  was  substantially 
the  same  in  form  as  the  first  except  that 
it  referred  to  the  first  as  an  interlocutory 
judgment,  it  was  held  that  the  first  judg- 
ment was  the  final  judgment ;  that  the  court 
bad  exhausted  its  full  power  in  entering 
it,  and  tnat  the  subsequent  jud^rment  was 
void,  and  that  the  first  judgment  was  not 
affected  by  the  statement  in  the  second 
judgment  referring  to  it  as  an  interlocutory 
judgment.  The  court  said:  "Black,  in  his 
work  on  Judgments,  2d  ed.  vol.  1,  §  24,  says: 
'There  cannot  be  two  final  judgments  in  the 
same  action.'  And  again,  in  §  304,  vol.  1 : 
'It  has  been  held  that  the  entry  of  a  second 
judgment  in  the  same  action  is  not  a  vaca- 
tion of  the  first  judgment,  if  there  is  noth- 
ing further  to  show  that  such  former  judg- 
ment was  regularly  canceled  or  set  aside. 
^'When  a  judgment  is  once  entered  of  record, 
it  must  stand  as  the  judgment,  unless  it 
is  vacated,  modified,  or  disposed  of  by  some 
means  provided  by  law;  entering  additional 
judgment  entries  is  not  one  of  them." ' " 

In  Bethel  v.  Bethel,  6  Bush,  65,  99  Am. 
Dec.  657,  a  proceeding  to  sell  land  to  pay  a 
decedent's  debts,  where,  after  the  entry  of 
a  final  judgment  for  the  sale,  there  was 
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6  Bush,  65,  99  Am.  Dec.  657;  Crichton  v. 
CJolumbia  Ins.  Co.  81  App.  Div.  614,  81  N. 
Y.  Supp.  363;  Morrison  v.  Chicago,  142  111. 
660,  32  N.  E.  172;  Garvin  v.  Martin,  116 
Wis.  496,  93  N.  W.  471;  Tootle  v.  Cook, 
4  Colo.  App.  Ill,  35  Pac.  193;  Warren  v. 
Manwarring,  173  Mo.  21,  73  S,  W.  447; 
Marshall  v.  Davis,  122  Ky.  413,  91  S.  W. 
714;  Stat«  V.  Jacksonville,  P.  &  M.  R.  Co. 
16  Fla.  708;  O'Neal  v.  O'Neal,  4  Watts  &  S. 
130;  McAdams  v.  McHenrj,  22  Mo.  413; 
Conrad  v.  Commercial  Mut.  Ins.  Co.  81 
Pa.  66 ;  State  v.  Commercial  Bank,  6  Smedes 
ft  M.  218,  45  Am.  Dec.  283;  Hemstad  v.  Hall, 
64  Minn.  136,  66  N.  W.  366;  Marshalltown 
Stone  Co.  v.  Des  Moines  Brick  Mfg.  Co. 
—  Iowa,  — ,  101  N.  W.  1124;  Buffalo  Pitts 
Co.  V.  Dearing,  37  Wash.  591,  79  Pac.  1104. 
Messrs.  Robertson  &  Miller  and  T.  J. 
Corkery  for  respondent. 


Ellis,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  brought  this  action  for  the 
cancelation  and  surrender  of  three  promis- 
sory notes  aggregating  the  sum  of  $1,373.30, 
jointly  executed  by  them  in  payment  of 
premium  for  three  life  insurance  policies 
written  by  the  defendant,  one  upon  the  life 
of  each  of  the  plaintiffs;  and  also  for  the 
cancelation  and  surrender  of  three  other 
promissory  notes  jointly  executed  by  them 
to  the  defendant,  aggregating  the  sum  of 
$1,820,  which  were  known  as  reserve  notes, 
and  were  required  by  the  defendant  under 
policies  of  the  kind  taken  out  by  the  plain- 
tiffs. The  complaint  demanded  judgment 
for  the  amount  of  all  of  these  notes,  with 
interest  in  case  they  could  not  be  sur- 
rendered. As  ground  of  action  the  com- 
plaint alleged  that  the  plaintiffs  were  in- 


entered  a  second  judgment,  apparently  an 
original  judgment,  with  different  terms  of 
sale,  etc.,  the  court  said:  "The  court,  hav- 
ing in  the  first  judgment  disposed  of  the 
case  upon  the  petition,  exhibits,  and  evi- 
dence, and  rendered  his  judgment  thereon, 
bad  no  power  after  the  adjournment  of 
that  term  to  render  another  and  different 
judgment  upon  the  same  record;  without 
further  pleadings,  suggestions,  or  evidence; 
and  such  judgment  was  therefore  a  nullity, 
and  conferred  no  power  on  the  commission- 
er, whose  only  authority  for  the  sale  was 
therefore  to  be  found  in  the  first  judgment." 

After  judgment  by  default  against  the 
defendant, '  on  motion  to  vacate,  set  aside, 
and  quash  the  judgment  and  proceedings, 
the  entry  was:  "And  upon  inspection  of 
the  proceedings  in  this  cause,  it  is  considered 
by  the  court  that  the  said  motion  be  sus- 
tained and  defendant  go  hence  without  day, 
and  recover  costs,  for  which  execution  may 
issue."  Thereafter  the  court  rendered 
judgment  again  by  default  against  the  de- 
fendant, and  it  was  held  that  this  second 
judgment  was  erroneous  and  must  be  re- 
versed, as  the  final  judgment  was  already 
on  the  record  for  the  defendant.  McAdams 
V.  McHenry,  22  Mo.  413.  See  also  to  the 
same  effect  McElhany  v.  McHenry,  26  Mo. 
174. 

In  Murphy  v.  De  France,  23  Mo.  App. 
337,  the  plaintiffs  brought  an  action  claim- 
ing possession  of  land,  and  asked  that  the 
defendants  be  summoned  to  show  cause  why 
they  should  not  bring  an  action  to  try 
their  title,  and  judgment  was  rendered  that 
the  plaintiffs  were  in  possession  of  part  of 
the  land,  and  that  the  defendants  bring 
suit  to  try  their  title  to  that  part.  There- 
after, without  vacating  this  judgment,  the 
court  permitted  the  defendants  to  file  a  sup- 
plemental answer,  and  it  was  held  that  this 
action  of  the  court  was  void,  as  the  per- 
mission to  file  the  supplemental  answer  and 
the  filing  of  it  did  not  have  the  effect  to  set 
aside  the  judgment;  and  the  judgment  en- 
i4  L.R.A.(N.S.) 


tered  upon  the  supplemental  answer  was 
reversed. 

In  Conrad  v.  Commercial  Mut.  Ins.  Co. 
81  *Pa.  66,  the  defendant  had  a  verdict, 
whereupon  the  plaintiff  moved  for  a  rule  for 
a  new  trial  and  obtained  a  rule  for  judg- 
ment notwithstanding  the  verdict.  Some 
days  later  the  rule  for  a  new  trial  was  re- 
fused, and  still  later  a  judgment  was 
entered  on  the  verdict  in  favor  of  the  de- 
fendant. Thereafter  judgment  was  rendered 
for  the  plaintiff  notwithstanding  the  ver- 
dict. On  error  the  supreme  court  reversed 
the  last  judgment  as  all  the  issues  had 
been  found  for  the  defendant,  and  no  ques- . 
tion  was  reserved.  The  supreme  court's 
judgment  being  to  proceed,  the  case  pro- 
ceeded to  trial  in  the  lower  court,  and  a 
verdict  and  judgment  were  rendered  for  the 
plaintiff,  and  on  appeal  this  judgment  was 
reversed,  as  the  original  judgment  still  re- 
mained for  the  defendant. 

Two  papers  one  judgment. 

It  has  been  held,  'however,  that  judg- 
ments for  separate  parties  rendered  at  the 
same  time  were  but  a  single  judgment. 
Thus,  where  A  sued  B  and  others,  asking 
no  judgment  against  B,  but  alleging  that 
B  refused  to  join  with  him  as  plaintiff,  and 
B  asked  in  his  answer  a  recovery  against 
his  codefendants.  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  his  dam- 
ages, and  at  the  same  time  on  a  separate 
paper  for  B  for  his  damages,  it  was  held 
that  this  was  but  a  single  judgment.  Hall 
V.  Younts,  87  N.  C.  285. 

Preliminary  rules. 

The  rule  as  to  the  effect  of  a  second  judg- 
ment depends,  of  course,  upon  two  prelim- 
inary rules:  First,  as  is  stated  in  Wagneb 
V.  Northern  L.  Ins.  Co.,  there  can  be 
only  one  final  judgment  in  an  action  (Buf- 
falo Pitts  Co.  V.  Dearing,  37  Wash.  591, 
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duced  to  take  out  the  insurance  by  the 
fraud  and  misrepresentations  of  the  agents 
of  the  defendant  through  whom  the  insur- 
ance was  written.  The  answer  admitted 
the  execution  of  the  notes  by  the  plaintiffs, 
denied  the  alleged  matters  of  fraud  and 
misrepresentation,  and  alleged  that  the 
agents  had  no  authority  to  make  any  repre- 
sentations other  than  those  contained  in  the 
written  applications  for  the  policies,  and 
alleged  that  the  premium  notes  had  been 
cashed  by  the  agents,  their  commissions  de- 
ducted, and  that  the  balance  was  sent  to 
the  defendant  company.  The  cause  was 
tried  to  a  jury.  At  the  close  of  the  plain- 
tiffs' case,  and  again  when  all  of  the  evi- 
dence was  in,  the  defendant  moved  for  a 
directed  verdict.    Both  of  these  motions  were 


overruled.  On  May  3,  1911,  the  jury  re- 
turned a  verdict  for  the  plaintiffs  in  the 
sum  of  $1,503.75.  On  May  4,  1911,  a  form 
of  judgment  was  served  upon  the  attorneys 
for  the  defendant,  and  on  May  5,  1911,  judg- 
ment upon  the  verdict  in  favor  of  the  plain- 
tiffs was  signed  by  the  court,  and  was  filed 
and  entered  of  record  at  9:35  o'clock  a.  m. 
of  that  day.  At  4:30  o'clock  p.  M.  of  the 
same  day  the  defendant  filed  a  motion  for  a 
judgment  in  its  f&vor  notwithstanding  the 
verdict,  and  moved  in  the  alternative  that, 
if  that  motion  should  be  denied,  a  new  trial 
be  granted,  the  motion  setting  up  all  of 
the  statutory  grounds  for  a  new  trial.  The 
court  overruled  the  motion  for  a  new  trial, 
took  the  other  motion  under  advisement  till 
September  9th,  and  on  September  27,  1911, 


79  Pac.  1104;  Wooddy  v.  Seattle  Electric 
Co.  65  Wash.  639,  118  Pac.  633),  whether 
the  judgments  be  for  opposing  parties 
(Brewer  v.  Christian,  9  111.  App.  67;  Gar- 
vin V.  Crowley,  116  Wis.  496,  93  N.  W. 
470),  or  for  the  same  party  (Pelgram  v. 
Ehrenzweig,  68  Misc.  198,  109  N.  Y.  Supp. 
64).     And  see  cases  throughout  this  note. 

Thus,  it  is  wrong  to  enter  two  judgments 
in  ejectment,  one  for  the  plaintiff  for  the 
land,  the  other  for  the  defendant  for  taxes 
paid  on  it;  there  should  be  but  one  judg- 
ment, although  it  be  partially  in  favor  of 
each  party.    Scott  v.  Reese,  38  Wis.  636. 

In  Pelgram  v.  Ehrenzweig,  supra,  where 
the  appellate  court  reversed  a  judgment 
for  the  plaintiff  and  ordered  a  new  trial 
with  costs  to  the  defendant  to  abide  the 
event,  and  Upon  the  new  trial  the  defendant 
succeeded  and  entered  a  separate  judgment 
for  the  costs  of  the  former  appeal,  it  was 
held  that  this  was  improper. 

Second,  that  a  judgment  once  entered 
stands  until  it  is  formally  vacated  or  set 
aside.    See  cases  throughout  this  note. 

Thus,  in  Chambers  v.  Morris,  144  Ala.  626, 
39  So.  375,  where  the  defendant  had  a  ver- 
dict and  judgment,  and  the  bill  of  excep- 
tions set  up  that  a'  motion  was  made  to 
set  aside  the  verdict  and  that  an  entry 
was  made  on  the  docket  by  the  judge  and 
signed  by  him,  "June  8,  1904,  motion 
granted,  and  verdict  set  aside;  thirty  days 
from  adjournment  allowed  for  bill  of  ex- 
ceptions. A.  H.  Alston,"  the  court  held 
that  it  affirmatively  appeared  that  there 
was  no  order  made  by  the  court  nor  judg- 
ment entered  showing  that  the  court  ad- 
judicated anything  in  respect  of  the  motion 
to  set  aside  the  verdict  or  judgment,  and 
said:  "The  judgment  rendered  in  favor  of 
the  defendant  was  formal  and  sufficient, 
and  to  accomplish  the  vacating  and  setting 
aside  of  the  verdict  and  judgment,  there 
must  have  been  an  adjudication  by  the  court 
to  that  effect;  otherwise,  the  judgment  re- 
mained intact.  Where  the  judgment  on  the 
merits  is  in  favor  of  the  party  appealing, 
and  there  is  no  formal  order  or  judgment 
setting  it  aside,  it  is  obvious  that  there  is 
nothing  in  the  record  prejudicial  to  the 
44  L.RJ^.(N.S.) 


appellant  or  upon  which  an  appeal   could 
be  predicated  by  him." 

h.  Contrary  doctrine. 

There  are  a  number  of  cases  in  which  it 
has  been  held  that  where  there  is  no  preju- 
dice to  the  parties,  two  final  judgments  are 
not  necessarily  invalid.  This  is  especially 
the  case  in  Kentucky,  where  the  practice 
seems  somewhat  loose  in  this  respect,  and 
likewise  in  Missouri,  where  the  courts  in- 
terpret the  statute  as  enabling  them  to 
construe  two  judgments  as  parts  of  one 
single  judgment. 

Thus,  in  Kean  v.  Tilford,  81  Ky.  600,  it 
was  held  that  judgment  of  foreclosure  of 
an  undivided  interest  was  no  bar  to  a  judg- 
ment on  a  cross  petition  asking  the  sale 
of  the  entire  property. 

So,  in  Plummer  v.  Park,  62  Neb.  665, 
87  N.  W.  634,  where  the  plaintiff  brought 
an  action  to  foreclose  a  mortgage  and  a 
decree  of  foreclosure  was  entered  in  his 
favor,  and  at  the  same  term,  but  on  a  dif* 
ferent  day,  another  decree  of  foreclosure 
in  favor  of  a  defendant  on  a  second  mort- 
gage was  also  granted,  the  court,  in  re- 
versing the  case  on  other  grounds,  said: 
"With  respect  to  the  complaint  grounded 
on  the  fact  that  two  decrees  were  rendered 
in  the  case,  it  is  only  necessary  to  remark 
that  if  the  two  adjudications  had  correctly 
determined  the  rights  of  the  litigants,  we 
are  unable  to  see  any  good  reason  why 
either  of  them  should  be  set  aside." 

In  Shepherd  v.  Harvey,  19  Ky.  L.  Rep. 
1478,  43  S.  W.  456,  where,  in  an  equity 
action,  judgment  was  entered  on  the  com- 
missioner's report,  thereafter  an  order  to 
show  cause  why  judgment  should  not  be 
paid  was  taken  out,  and  after  the  return 
and  hearing  a  formal  judgment  was  entered 
for  the  same  sum,  and  it  was  held  that  the 
decision  was  not  irregular  as  the  court  pro- 
ceeded in  this  way  instead  of  by  contempt 
proceedings,  and  that,  if  there  were  indeed 
two  judgments,  as  the  second  recited  the 
first,  the  satisfaction  of  the  second  would 
be  the  satisfaction  of  both,  and  there  was 
no  real  irregularity  that  was  prejudicial. 
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granted  the  defendant  a  judgment  notwith- 
standing the  verdict,  dismissing  the  action 
and  taxing  the  costs  to  the  plaintiffs.  Tliat 
judgment  did  not  vacate,  set  aside,  nor  make 
any  mention  of  the  prior  judgment  which 
had  been  entered  upon  the  verdict  of  the 
jury  on  May  5,  1911,  nor  is  there  anything 
in  the  record  to  show  that  the  prior  judg- 
ment was  ever  vacated.  There  is  nothing 
in  the  last  judgment  to  show  that  the  court 
considered  the  evidence  and  found  it  Insuffi- 
cient to  sustain  the  prior  judgment,  and  that 
it  should  be  vacated  for  that  or  any  other 
reason.  The  plaintiffs  have  appealed  from 
the  judgment  which  was  entered  on  Sep- 
tember 27,  1911. 

The    judgment    appealed    from   must    be 
reversed.     The  first  judgment  was  a  valid 


judgment.  The  court  had  jurisdiction  to 
enter  it,  and  did  sign  and  enter  it  with  all 
the  formality  required  by  law  and  after 
notice  to  the  adverse  party.  It  is  not 
claimed  that  the  first  judgment  was  void  for 
any  reason.  The  second  judgment  did  not 
expressly  vacate  it,  nor  even  mention  it. 
Having  been  a  valid  judgment  when  entered, 
we  must  hold  that  it  is  still  a  valid  and  sub- 
sisting judgment,  unless  we  are  ready  to 
hold  that  the  solemn  judgment  of  a  court 
regularly  entered  with  all  the  formalities 
of  law  may  be  vacated  by  implication.  We 
have  neved  so  held,  nor  are  we  cited  to  any 
authority  so  holding.  To  so  hold  would  run 
counter  to  the  cardinal  rule  that  every  judg- 
ment regularly  entered  by  a  court  of  com- 
petent jurisdiction,  the  parties  being  regular- 


Missouri  cases. 

In  Stone  v.  Perkins,  217  Mo.  586,  117 
8.  W.  717,  where  the  complaint  was  in  two 
parts,  the  first  to  quiet  title  and  the  second 
for  trespass,  and  the  court  entered  two 
judgments  for  the  plaintiff  on  different 
days,  the  court  said:  "A  question  of  prac- 
tice has  suggested  itself  to  us  by  the  forms 
of  the  judgments  entered  on  the  two  counts 
on  different  days,  but  upon  consideration 
we  have  reached  the  conclusion  that  the 
two  entries  may  be  and  should  be  treated 
as  one  final  judgment,  as  our  statute,  §§ 
694  and  773,  Revised  Statutes  1899,  clearly 
indicates  should  be  done  before  the  entry 
of  the  final  judgment  in  a  cause.  Under 
our  Code  the  circuit  courts  can  administer 
both  legal  and  equitable  rights  and  reme- 
dies when  necessary  in  the  same  civil 
action,  and  the  trial  court  is  armed  with 
discretionary  power  to  direct  separate 
trials  where  the  nature  of  the  issues  on 
the  pleadings  requires  them.  So  that  it 
would  have  been  better  for  the  court  to 
have  simply  made  its  findings  on  the  first 
count,  and  deferred  entering  its  final  judg- 
ment until  it  had  also  tried  the  second 
count,  and  then  entered  one  final  judgment 
as    the   statute   evidently   contemplated." 

In  Smith  v.  Kiene,  231  Mo.  215,  132  S. 
W.  1052,  the  question  of  title  arose,  where 
a  plaintiff  had  one  count  in  ejectment 
claiming  under  a  tax  deed,  and  asked 
in  another  count  that  if  her  deed  should 
be  declared  void,  she  might  have  judg- 
ment for  the  taxes.  Upon  the  first  count 
the  defendant  had  judgment  for  costs, 
the  deed  being  declared  void,  and  the  judg- 
ment itself  continued  the  case  and  allowed 
the  plaintiff  to  amend,  which  she  did,  and 
she  later  had  judgment  for  the  taxes,  which 
was  affirmed.  The  court  seemed  to  think 
that  ordinarily  it  would  have  been  neces- 
sary to  hold  that  both  of  these  judgments 
were  interlocutory  judgments,  but  that,  in- 
asmuch as  the  second  count  could  have  no 
existence  until  the  first  count  had  been 
tried,  and  the  first  count  was  tried  and 
disposed  of  in  a  judgment  which  allowed 
the  plaintiff  to  amend  and  continue  the  suit, 
the  second  count  was  really  a  new  suit, 
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land  held  that  both  of  the  judgments  were 
I  final  judgments,  and  affirmed  the  judgment 
'  appealed  from,  which  was  the  last.     Com- 
Ipare  Scott  v.  Reese,  supra  I.  a. 
I     In  Mann  v.  Doerr,  222  Mo.  1,  121  S.  W. 
86,   where   there  were   two   counts,   one  to 
quiet  title,  the  other  in  ejectment,  and  these 
were   separately   tried,   and  separate  judg- 
ments entered,  both  for  the  plaintiff,  and 
the  parties,  by  failure  to  take  the  proper 
exceptions  or   by   their   own   motions,   had 
waived  irregularity,  and  the  defendants  in 
the  appellate  court  had  moved  to  consoli- 
date  these   cases,   which   were   brought  up 
separately  on  appeal,  and  this  was  done, 
the  court  said  that  the  "comedy  of  errors" 
of  entering  two  judgments  need  not  be  gone 
into  under  the  circumstances,  and  they  were 
considered  as  one  final  judgment,  and  were 
affirmed. 

Inadvertence. 

In  New  Orleans  v.  Ker,  26  La.  Ann.  491, 
after  the  defendant's  default  in  a  suit  for 
taxes,  the  default  was  set  aside  on  his  mo- 
tion and  he  filed  his  answer;  thereafter 
judgment  was  entered  confirming  the  de- 
fault, but  the  case  proceeded  apparently 
upon  his  answer,  and  a  judgment  was  taken 
against  him  still  later.  He  contended  that 
the  last  judgment  was  a  nullity,  and  that 
the  first  was  null  because  a  judgment  by 
default  cannot  be  confirmed  when  it  is  set 
aside  by  a  motion  in  due  time.  The  court 
said:  "We  think  it  clearly  appears  from 
the  proceedings  in  the  case  that  the  order 
of  the  12th  of  November,  purporting  te 
confirm  and  make  final  the  judgment  by 
default  teken  on  the  7th,  was  inadvertently 
rendered,  and  was  simply  nugatory;  and, 
being  without  force,  it  could  not  affect  the 
validity  of  the  judgment  finally  rendered 
contradictorily  between  the  parties  in 
December."  See  also  te  similar  effect 
French  v.  Putnam,  14  La.  97. 

Costs. 

Where,  upon  an  order  that  the  plaintiff 
have  leave  to  file  an  amendment,  all  coste 
of  suit  to  that  date  to  be  taxed  against 
him  except  what   was   otherwise  taxed  at 
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I7  before  the  court,  is  binding  upon  the  par- 
ties until  reversed  on  appeal  or  vacated  in 
some  manner  provided  by  law.  The  mere  en- 
try of  a  second  judgment  does  not  vacate  a 
prior  judgment  in  the  same  action.  "It  has 
been  held  that  the  entry  of  a  second  judgment 
in  the  same  action  is  not  a  vacation  of  the 
first  judgment,  if  there  is  nothing  further  to 
show  that  such  former  judgment  was  regu- 
larly canceled  or  set  aside.  'When  a  judg- 
ment is  once  entered  of  record,  it  must 
stand  as  the  judgment,  until  it  is  vacated, 
modified,  or  disposed  of  by  some  means  pro- 
vided by  law;  entering  additional  judgment 
entries  is  not  one  of  them.' "  1  Black, 
Judgm.  2d  ed.  §  304.  "There  can  be  only 
one  final  judgment  in  any  actioa;  and  there- 
fore, when  such  a  judgment  has  once  been 


entered,  no  second  or  different  judgment 
can  be  rendered  between  the  same  parties 
and  in  the  same  suit,  until  the  first  shall 
have  been  vacated  and  set  aside  or  reversed 
on  appeal  or  error."    23  Cyc.  p.  772. 

In  every  instance  which  has  been  called  to 
our  notice  in  which  the  question  has  been 
before  this  court,  and  in  whatever  form  pre- 
sented, we  have  held,  in  the  absence  of  mat- 
ter of  estoppel  against  the  party  claiming 
under  it  to  assert  the  validity  or  finality  of 
the  first  judgment,  that  the  entry  of  a  sec- 
ond judgment  in  the  same  action  is  not  a 
vacation  of  the  first  judgment  if  there  is 
nothing  further  in  the  record  to  show  that 
the  first  judgment  has  been  regularly  can- 
celed or  vacated.  In  Buffalo  Pitts  Co.  v.' 
Bearing,  37  Wash.  691,  79  Pac.  1104,  which 


former  terms,  a  judgment  for  these  costs 
was  entered,  and  it  was  not  excepted  to  or 
appealed  from,  the  court  held  that  it  was 
final  as  to  the  costs  then  accrued,  and  was 
not  affected  by  a  final  judgment  in  the  ac- 
tion in  favor  of  the  plaintiff  for  the  amount 
of  his  demand  and  all  costs.  Collins  v. 
Hines,  —  Tex.  Civ.  App.  — ,  100  S.  W.  369. 

o.  Waiver, 

There  is  some  difference  of  opinion  as  to 
whether  the  parties  may  waive  the  question 
of  duplication  of  judgments. 

It  has  been  held  that  one  who  enters  a 
subsequent  judgment  cannot  claim  that  the 
earlier  judgment  was  the  final  judgment. 
Thus,  in  Herzog  v.  Palatine  Ins.  Co.  36 
Wash.  611,  79  Pac.  287,  cited  in  the  Waoneb 
Case,  the  plaintiff  having  had  a  verdict, 
first,  a  memorandum  judgment  was  entered 
by  the  clerk  on  the  verdict,  later  an  order 
was  entered  overruling  a  motion  for  a  new 
trial,  and  affirming  the  judgment  on  the  ver- 
dict, and  thereafter  a  formal  judgment  was 
prepared  by  counsel  for  the  plaintiff,  signed 
by  the  trial  judge,  and  entered  of  record,  and 
it  was  held  that  the  plaintiff,  having  entered 
this  last  judgment,  could  not  then  claim 
that  the  appeal  had  been  taken  after  the 
statutory  length  of  time  from  the  entry  of 
the  original  memorandum.  This  case  was 
followed  in  Jemo  v.  Tourist  Hotel  Co.  66 
Wash.  695,  30  L.R.A.(N.S.)  926,  104  Pac. 
820,  19  Ann.  Cas.  1199;  and  in  State  v. 
Johnson,  69  Wash.  612,  126  Pac.  66. 

It  has  been  held  where,  after  the  entry 
of  judgment,  both  parties  continued  the  case 
by  agreement  and  appeared  and  went  to 
trial,  that  this  vacated  the  judgment,  so 
that  a  second  judgment  in  the  case  was 
valid.    Stewart  v.  Henry,  6  Blackf.  446. 

Thus,  where,  after  judgment  in  the  ac- 
tion, an  arrangement  was  made  by  which 
the  judgment  was  to  be  vacated  and  a  new 
trial  had,  and  a  bond  was  given  which  it 
seems  recited  the  agreement,  and  a  ncfw 
trial  was  had  and  another  judgment  ren- 
dered, the  court  said:  "It  does  not  appear 
by  direct  evidence  that  tlie  judgment  orig- 
inally obtained  was  formally  set  aside;  but 
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it  does  appear  that,  after  the  execution  of 
the  bond,  the  cause  was  again  tried,  and  the 
principal  obligor  afforded  an  opportunity 
to  make  his  defense,  and,  as  the  result  of 
the  last  trial,  a  new  judgment  was  rendered. 
This  had  the  effect  to  wipe  out  the  first 
judgment,  if  it  had  not  been  done  before." 
Colchen  v.  Ninde,  120  Ind.  88,  22  N.  E.  94. 

It  was  stated  in  Evans  v.  Gee,  11  Pet. 
80,  9  L.  ed.  639,  that  any  irregularity  owing 
to  the  fact  that  a  judgment  for  nonsuit  had 
not  been  set  aside  was  waived  by  going  to 
trial  upon  the  merits,  and  could  not  be 
raised  thereafter  by  writ  of  error;  but  it  is 
not  clear  how  there  was  any  such  question  in 
the  case. 

In  Dunnevant  v.  Mocksoud,  122  Mo.  App. 
428,  99  S.  W.  615,  where  there  was  a 
counterclaim,  and  the  jury  was  directed  to 
find  a  verdict  for  the  plaintiffs  for  the 
amount  of  their  claim,  and  judgment  was 
entered  thereon  and  the  case  ordered  to 
proceed  on  the  counterclaim,  it  was  held 
that  there  could  be  but  one  judgment  in 
the  case,  and  that  it  was  irregular  to  direct 
a  verdict,  but  that  the  irr^^larity  had  been 
waived  by  the  defendant  by  acquiescing  in 
proceeding  to  trial  on  the  counterclaim. 

In  Seay  v.  Sanders,  88  Mo.  App.  478,  the 
court  quotes  the  Missouri  statute  (permit- 
ting separate  trials  of  different  causes  of 
action,  but  providing  "the  judgment  upon 
each  separate  finding  shall  await  the  trial 
of  all  the  issues"),  where  the  plaintiff  had 
a  separate  trial  by  the  court  on  two  counts, 
and  judgment  entered  upon  them,  and  the 
defendant  voluntarily  appeared  and  con- 
sented to  a  continuance  of  the  case  as  to 
the  other  two  counts,  and  it  was  held  that 
he  was  not  in  a  position  to  move  to  dis- 
miss for  want  of  new  process,  and  that  the 
court  did  not  err  after  he  had  joined  in 
repeated  continuances  in  denying  his  mo- 
tion to  dismiss,  but  that,  if  it  had  not  been 
for  this,  he  could  have  considered  the  suit 
at  an  end  and  compelled  the  plaintiff  to 
have  brought  a  new  action  upon  the  remain- 
ing counts. 

On  the  other  hand,  it  has  been  held  that 
proceeding  with  a  case  after  a  judgment 
which  is  not  void  cannot  lead  to  a  second 
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was  an  equitable  action,  the  court  took  an 
advisory  verdict  of  a  jury,  based  its  findings 
thereon,  and  entered  judgment  for  the  de- 
fendant. The  plaintiff  filed  a  motion  in  the 
form,  and  reciting  the  grounds,  of  a  motion 
for  a  new  trial.  The  court,  as  in  this  case, 
without  vacating  or  mentioning  its  former 
judgment,  made  new  findings,  and  entered  a 
new  judgment  in  favor  of  the  plaintiff.  The 
defendant  appealed  from  the  last  judgment. 
This  court  said:  "The  judgment  appealed 
from  must  be  reversed.  After  the  court 
had  entered  one  final  judgment  in  the  cause, 
it  was  without  power  to  enter  another  one, 
flo  long  as  the  first  stood  on  the  record  as 
a  valid  and  binding  judgment.  It  is  not 
pretended  that  the  first  judgment  was  void. 
The  court  seems  to  have  thought  that  the 


entry  of  the  second  judgment  operated  of 
itself  as  a  vacation  of  the  first,  although  not 
mentioned  in  the  second  judgment.  But  it 
could  not  have  that  effect.  When  a  judg- 
ment, not  void  on  its  face,  is  once  entered, 
it  must  stand  as  the  judgment  in  the  cause 
until  it  is  vacated,  modified,  reversed,  or 
disposed  of  by  some  means  provided  by  law ; 
and  the  entry  of  a  subsequent  judgment  in 
the  same  cause  is  not  a  method  provided  by 
law  for  disposing  of  an  original  judgment. 
The  subsequent  judgment  was  void  when  en- 
tered, and  the  appellants  are  entitled  to 
have  the  same  reversed,  vacated,  and  held  for 
naught."  This  language  makes  it  too  plain 
for  argument  that  we  cannot  sustain  the 
judgment  here  appealed  from  without  over- 
ruling the  decision  quoted.     Any  effort  to 


valid  judgment.  Howell  v.  Mason,  9  Ark. 
406,  where  it  appeared  upon  the  record, 
"and  this  day  both  parties  appearing,  the 
defendant,  by  Paschal,  his  attorney,  filed 
his  affidavit  suggesting  the  death  of  the 
plaintiff,  whereupon  it  is  considered  that 
this  suit  abate,"  and  thereafter  an  order 
was  made  reviving  the  suit  in  the  name  of 
the  former  plaintiff's  administrator,  and  it 
proceeded  to  judgment  on  the  merits.  It 
was  held  on  appeal  that,  while  the  judg- 
ment abating  the  suit  was  erroneous  and 
contrary  to  the  statute,  it  was  not  void; 
that  it  remained  a  judgment,  and  that 
therefore  the  proceedings  after  it  were  null 
and  void,  and  the  judgment  on  the  merits 
was  a  mere  nullity.  But  compare  the  deci- 
sion on  a  different  branch  of  the  same  case, 
infra,  VI. 

"Office   judgments." 

For  defaults  in  general,  see  infra,  II. 

In  West  Virginia  there  is  what  is  known 
as  an  office  judgment  under  the  statute 
which  provides:  "Every  judgment  entered 
in  the  clerk's  office  in  a  case  wherein  there 
is  no  order  for  an  inquiry  of  damages,  and 
every  nonsuit  or  dismission  entered  therein, 
shall,  if  not  previously  set  aside,  become 
a  final  judgment  on  the  last  day  of  the 
next  succeeding  term  of  the  court."  In 
James  Sons  v.  Gott,  65  W.  Va.  223,  47  S. 
£.  649,  it  was  held  that  where,  before  the 
office  judgment  became  final,  the  parties  to 
the  suit  agreed  to  a  continuance,  this 
operated  as  a  waiver,  and  the  office  judg- 
ment could  not  thereafter  become  final  until 
it  was  entered  as  the  judgment  of  the  court. 

In  Williamson  v.  Nigh,  68  W.  Va.  629, 
63  S.  E.  124,  it  was  held  that  the  filing  of 
the  plea  operated  to  set  aside  the  office 
judgment,  and  no  formal  action  to  that 
effect  was  necessary,  in  a  case  where  the 
plea  was  not  such  as  entitled  the  defend- 
ants to  have'  the  office  judgment  set  aside 
if  it  had  been  objected  to,  but  the  objection 
was  not  taken. 

But  where,  after  an  office  judgment  had 
become  final,  an  order  was  made  (on  the 
theory  that  it  had  not  yet  become  final) 
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setting  it  aside  with  leave  to  the  defendant 
to  file  special  pleas,  and  after  the  plain- 
tiff's motion  to  strike  out  the  plea  made 
and  to  set  aside  said  order  had  been  denied, 
he  filed  a  replication  and  proceeded  to  trial, 
it  was  held  that  he  had  not  waived  the 
judgment.  Gring  v.  Lake  Drummond  Canal 
&  Water  Co.  110  Va.  764,  67  S.  E.  360. 

— ^waiving   a   conditional   judgment. 

There  seems  to  be  no  reason  why  there 
may  not  be  a  waiver  of  a  conditional  judg- 
ment. Thus  in  Enos  &  Co.  v.  Stansbury,  18 
W.  Va.  477,  it  was  held  that  where  an  order 
was  made  that  the  suit  of  a  nonresident 
be  dismissed  unless  security  for  the  pay- 
ment of  costs  be  given  within  sixty  days, 
it  required  a  further  order  stating  the  fail- 
ure to  give  the  security,  to  dismiss  the 
case,  and  that  going  on  to  trial  without  it 
was  a  waiver. 

d.  Interlocutory  judgmenta. 

The  rule  applies  only  to  final  judgments, 
and  not  to  interlocutory  judgments  prop- 
erly so  called.  For  interlocutory  judg- 
ments on  default,  see  infra,  II. 

In  Stephens  v.  Blackburn,  20  Ky.  L.  Rep. 
436,  46  S.  W.  680,  which  was  probably  an 
action  in  equity,  a  judgment  was  entered 
requiring  that  the  appellant  pay  a  certain 
sum,  and  also  that  a  certain  asset  of  the 
appellant  be  turned  over  in  payment  of  his 
indebtedness,  which  was  to  be,  according  to 
the  judgment,  in  full  exoneration  and  dis- 
charge, and  the  said  asset  proved  uncollect- 
able;  the  court  later  entered  a  judgment 
against  the  appellant  for  a  further  sum  of 
money,  and  it  was  held  that  the  first  judg- 
ment was  interlocutory  so  far  as  the  asset 
had  proved  uncoil ectable,  and  that  the 
entry  of  the  second  judgment  was  proper. 

So  an  incomplete  judgment  may  be  com- 
pleted. Jacobs  V.  Jacobs,  23  Ky.  L.  Rep. 
186,  62  S.  W.  263. 

While  it  probably  belongs  to  the  subject 
of  amended  judgments,  reference  may  be 
here  made  to  Williamson  v.  Mann,  134  Ky. 
63,  119  S.  W.  232,  where  the  terras  of  the 
second   judgment   do   not   appear   as    refer- 
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distinguish  the  principles  involved  in  the 
two  cases  will  demonstrate  their  identity. 
In  Chilcott  V.  Globe  Nav.  Co.  49  Wash.  302, 
05  Pac.  264,  the  clerk,  as  required  by  stat- 
ute (Rem.  &  Bal.  Code,  §  431),  entered  a 
judgment  in  favor  of  the  plaintiff  upon  the 
verdict  of  the  jury  on  the  same  day  of  its 
return.  Two  weeks  later  defendant's  mo- 
tion for  a  new  trial  was  overruled.  Still 
a  month  later,  at  the  instance  of  the  defend- 
ant and  pursuant  to  notice  given  to  the 
plaintiff,  a  second  and  formal  judgment  was 
signed  by  the  court  and  filed  with  the  clerk. 
Notice  of  appeal  was  given  orally  by  the 
defendant  in  open  court  at  that  time.  The 
plaintiff  moved  to  dismiss  the  appeal  on  the 
rround  that  the  notice  of  appeal  was  not 
riven  at  the  time  the  judgment  in  the  ac- 


tion was  "rendered  or  made,"  as  required  by 
statute.  Rem.  &  Bal.  Code,  §  1719.  This 
court  held  that  the  first  judgment  was  the 
real  judgment  in  the  case,  and  became  the 
final  and  effective  judgment,  when  the  mo- 
tion for  new  trial  was  denied,  and  that  the 
notice  of  appeal,  not  having  been  given  in 
open  court  at  that  time,  was  not  effective. 
In  Wooddy  v.  Seattle  Electric  Co.  65  Wash. 
539,  118  Pac.  633,  the  statutory  judgment 
was  entered  on  March  14,  1910,  and  plain- 
tiff's motion  for  a  new  trial  was  denied  on 
March  19,  1910.  A  formal  judgment  was 
signed  by  the  trial  judge  on  December  17. 
1910,  and  was  filed  on  March  14,  1911,  o\ 
which  date  a  notice  of  appeal  was  gi'c.i 
The  court  held  that  the  first  judgment  was 
the  final  judgment  and  that  the  notice  of 


ring  or  not  referring  to  the  first.  The  court 
said  that  a  "supplemental"  judgment  en- 
tered on  the  next  day  must  be  taken  as  a 
part  of  the  judgment  of  the  court  as  fully 
as  if  it  had  been  entered  in  the  original 
judgment. 

In  Crichton  v.  Columbia  Ins.  Co.  81  App. 
Div.  614,  81  N.  Y.  Supp.  363,  where  the 
defendant's  demurrer  was  overruled,  and 
the  plaintiff  thereupon  ehtered  an  inter- 
locutory judgment,  and  upon  that  inter- 
locutory judgment  entered  a  further  judg- 
ment, it  was  held  that  the  second  judgment 
was  unauthorized,  and  must  be  reversed. 

It  seems  in  Singer  v.  Heller,  40  Wis.  544, 
that,  under  the  Wisconsin  Code  at  that 
time  (1876),  there  was  no  such  thing  prop- 
erly as  an  interlocutory  judgment. 

Thus,  in  Santa  Clara  Female  Academv  v. 
Rockford  Ins.  Co.  93  W-is.  57,  66  N.'W. 
1140,  where  there  were  a  counterclaim  and 
equitable  and  legal  causes  of  action,  and 
what  were  termed  orders  were  entered  upon, 
it  seems,  the  equitable  causes,  the  court 
held  that  these  orders  or  interlocutory 
judgments  must  be  reversed,  as  there  were 
no  interlocutory  judgments  in  Wisconsin, 
and  that  under  the  statutes  the  result  of 
the  trial  of  an  equitable  or  legal  cause  must 
await  the  determination  of  all  the  causes, 
where  there  should  be  a  judgment,  and  that 
tliere  could  be  but  one  final  judgment  in 
the  case,  and  that  must  dispose  of  all  the 
issues  and  of  the  rights  of  the  parties. 

II,  Judgments  hy  default. 

The  cases  upon  "defaults"  and  judgments 
bv  default  are  conflicting,  and  show  great 
difference  of  opinion. 

Cases  are  excluded  where,  by  statute, 
after  a  judgment  by  default,  the  filing  of 
an  answer  at  anv  time  before  a  "definitive" 
judgment  by  default  is  entered  sets  aside 
the  judgment.  See  Magee  v.  Dunbar,  10 
La.  546. 

By  an  "interlocutory  judgment  of  de- 
fault," we  are  in  general  to  understand 
what  might  perhaps  be  called  a  "memoran- 
dum for  judgment,"  as  distinguished  from 
a  final  judgment.  Thus,  it  has  been  held 
44  L.R.A.(N.8.) 


that  where,  in  an  action  of  debt  against 
two,  one  defaulted  and  judgment  was  taken 
against  him  for  a  certain  sum,  this  jud.?- 
ment  was  interlocutory,  but  it  should  not 
have  been  for  any  definite  amount,  as  t'>at 
should  have  awaited  the  final  judgment 
after  trial  against  the  other.  O'Neal  v. 
O'Neal,  4  Watte  &  S.  130. 

W^here,  under  the  statute,  in  certain  cases 
the  plaintiff  may  have  a  default  entered 
by  the  clerk,  and  thereafter,  on  producing 
evidence,  may  cause  final  judgment  to  be 
entered  by  the  clerk,  who  shall  assess  the 
amount,  the  clerk  entered  the  default  as  if 
it  were  a  judgment,  and  thereafter  entor  d 
another  judgment,  it  was  held  that  the  first 
entry  was  not  a  judgment,  but  only  a  de- 
fault; but  the  final  judgment  was  reverb' d 
for  incompleteness  in  form.  Blount  v.  Gal- 
laher,  22  Fla.  92. 

It  seema  that  in  some  jurisdictions  the 
practice  on  opening  defaults  is  not  to  va- 
cate the  judgment  absolutely,  but  to  have 
it  await  the  trial  of  the  action,  the  matter 
being  considered  as  a  proceeding  to  amend 
or  vacate  the  judgment.  See  Meixell  v. 
Kirkpa trick,  25  Kan.  13. 


Disregarding  defaulte. 

The  cases  are  in  confusion  as  to  whether 
a  "default"  or  "interlocutory  judgment  of 
default"  must  be  formally  removed  or  not, 
some  of  the  cases  requiring  such  formality 
and  others  not. 

Where  an  interlocutory  judgment  by  de- 
fault was  followed  by  a  trial  assessing  the 
damages,  after  which  the  defendant's  mo- 
tion in  arrest  was  sustained,  and  the  de- 
fendant was  permitted  to  answer  to  the 
merits  and  had  judgment,  the  court  reversed 
the  last  judgment  as  the  motion  in  arrest 
could  not  reach  the  first  judgment,  and  it 
was  error  to  permit  the  defendant  to  answer 
to  the  merits  without  setting'  aside  such 
interlocutory  judgment.  Gilstrap  v.  Felte, 
50  Mo.  428. 

In  Tootle  v.  Cook,  4  Colo.  App.  Ill,  36 
Pac.  103,  where,  in  an  action  against  two 
persons,    default    for    want    of    appearance 
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appeal  was  too  late.  Wliile  these  cases  do 
not  present  a  state  of  facts  such  as  here 
presented,  they  are  inconsistent  with  the 
view  that  a  valid  judgment  is  impliedly  va- 
cated by  the  entry  of  a  second  judgment  in 
the  same  action.  The  decisions  in  Herzog 
V.  Palatine  Ins.  Co.  36  Wash.  611,  79  Pac. 
287;  Jemo  v.  Tourist  Hotel  Co.  55  Wash. 
695,  30  L.R.A.(N.S.)  926,  104  Pac.  820, 
19  Ann.  Cas.  1199,  and  State  v.  Johnson,  69 
Wash.  612,  126  Pac.  56,  do  not  militate 
against  the  views  here  expressed.  In  each 
of  these  cases  the  second  judgment  was  en> 
tered  at  the  instance  of  the  successful  party, 
and  he  was  therefore  held  estopped  to  deny 
that  it  vacated  the  first  judgment,  and  that 
it  was  the  judgment  of  the  court  for  all 
purposes.    These  decisions  rest  in  estoppel. 


The  case  before  us  is  devoid  of  any   such 
element. 

The  respondent  contends  that  the  motion 
for  judgment  notwithstanding  the  verdict 
operated  as  a  stay,  and,  when  granted,  va- 
cated the  first  judgment  just  as  tlie  granting 
of  a  motion  for  a  new  trial  does.  The  an- 
swer is  obvious.  The  motion  for  a  new  trial 
operates  as  a  stay  simply  because  the  stat- 
ute expressly  gives  it  that  effect,  and  the 
granting  of  a  motion  for  a  new  trial  vacates 
the  judgment  only  because  the  statute  ex- 
pressly so  declares.  Rem.  &  Bal.  Code,  § 
431.  We  have  no  statute  providing  for  a 
motion  for  judgment  non  obstante  veredicto^ 
or  giving  either  of  these  effects  to  such  a 
motion.     At  common  law   it   had  no  such 


was  duly  entered  against  one  of  them,  the 
other  answ^ered  and  a  trial  was  had,  and, 
notwithstanding  the  prior  default,  which 
had  not  been  vacated,  but  remained  in  force, 
judgment  was  rendered  against  the  plain- 
tiffs, and  in  favor  of  both  defendants,  the 
court  said:  "This  error,  which  of  itself 
w^ould  demand  a  reversal  of  the  judgment, 
is  so  manifest  that  it  was  probably  the 
result  of  oversight." 

It  seems  to  be  the  effect  of  Fisk  v.  Baker, 
47  Ind.  634,  cited  in  Reed  v.  Spayde,  56 
Ind.  394,  that  under  the  Indiana  statute 
an  order  granting  a  new  trial  in  ejectment 
would  not  affect  a  judgment  taken  by  de- 
fault, for  in  that  case  the  default  must 
be  set  aside. 

On  tlie  other  hand,  in  Pim  v.  St.  Louis, 
122  Mo.  654,  27  S.  W.  525,  where  an  inter- 
locutoiT  judgment  by  default  had  been 
taken  m  an  ejectment  suit  against  one  of 
the  defendants,  and  later,  after  a  trial, 
there  was  judgment  rendered  for  this  de- 
fendant, it  was  held  that,  nothing  to  the 
contrary  appearing  from  the  record,  it 
would  be  presumed  that  the  interlocutory 
judgment  was  set  aside  before  the  final 
judgment  was  rendered. 

In  Adams  v.  Bradshaw,  Hardin  (Ky.) 
556,  it  was  held  that  setting  aside  the  writ 
of  inquiry  awarded  upon  an  "office  judg- 
ment,* and  letting  in  the  defendant  to 
plead,  virtually  sets  aside  the  office  judg- 
ment, and  the  failure  to  do  so  in  terms  is 
a  mere  formality. 

In  W^atson  v.  Harris,  65  Tex.  61,  where 
the  court,  without  any  order,  after  judg- 
ment by  default,  permitted  the  case  to  go 
on,  and  defenses  to  be  put  in,  and  gave 
judgment  for  all  of  the  defendants  except 
one,  but  denied  judgment  for  him  on  the 
ground  that  the  judgment  by  default  still 
remained,  it  was  held  that  the  court  could 
not  treat  the  judgment  by  default  as  out 
of  the  wav  as  to  the  others,  and  not  as  to 
the  defendant  In  question,  and  he  was 
granted  a  new  trial,  the  court  apparently 
taking  the  view  that  the  vacation  of  the 
first  judgment  was  not  a  prerequisite  to 
proceeding  with  the  case. 

See  also  New  Orleans  v.  Ker,  supra,  I.  b. 
44  L.R.A.(N.S.) 


Effect  of  opening  default  on  final  judgment. 

It  has  been  held  that  the  opening  of  a 
default  and  granting  defendant  leave  to 
answer  does  not  operate  to  vacate  and  set 
aside  the  judgment.  Parszyk  v.  Mach,  10 
S.  D.  555,  74  N.  W.  1027. 

In  Carswell  v.  Neville,  12  How.  Pr.  445, 
it  was  held  that,  if  an  order  was  made 
allowing  a  nonresident  defendant  to  come 
in  and  defend  within  one  year  from  the 
entry  of  the  judgment,  that  fact  does  not 
of  itself  open  the  judgment  or  stay  pro- 
ceedings upon  the  execution;  but  the  court 
denied  an  application  for  a  third  person  to 
come  in  and  defend,  on  the  ground  that 
allowing  him  to  do  so  would  open  the  judg- 
ment and  stay  proceedings  upon  it. 

But  in  Winer  v.  Mast,  146  Ind.  177,  45 
N.  E.  66,  where,  on  a  motion  to  set  aside 
a  default  and  judgment,  the  court  ordered 
that  "the  default  heretofore  made  herein 
be,  and  the  same  is  now,  set  aside,  and 
the  judgment  opened  [but]  not  set  aside, 
and  the  defendant  is  allowed  to  make*  de- 
fense herein,"  and  thereafter,  upon  the 
answer,  the  opposing  parties  defaulted  and 
a  decree  was  entered  providing  that  "the 
cause,  being  at  issue  on  the  answer  of  said 
defendant  in  abatement,  is  submitted  to  the 
court  for  trial  thereon,  and,  being  well  ad- 
vised in  the  premises,  the  court,  on  the 
facts  adduced,  finds  for  the  defendant  on 
said  issue;  it  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that 
the  plaintiffs  recover  nothing  by  this  ac- 
tion, and  that  the  same  do  abate,"  the  court 
saying:  "It  may  be  conceded  that  the  last 
judgment  in  this  case  should  have  formally 
sot  aside  the  first;  but  even  if  this  be  so, 
the  error  is  but  an  irregularity.  The  first 
judgment  having  been  opened  up  that  it 
might  be  set  aside  if  the  defense  should 
prove  good,  and  that  defense  having  been 
sustained  and  a  judgment  thereon  entered, 
the  first  judgment  is  in  effect  abrogated. 
At  most,  the  first  judgment  would  be  but 
an  open-up  judgment  with  all  proceedings 
thereunder  stayed,  and  it  could  be  no  basis 
to  sustain  any  action.  Its  life  was  sus- 
pended, and  has  never  been  restored.     It  is 
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effect,  since  it  could  not  be  interposed  after 
entry  of  judgment.    23  Cyc.  p.  781. 

It  is  also  argued  that  because  some  courts 
have  elected  to  treat  a  motion  for  judgment 
non  obstante  veredicto  as  a  motion  for  a 
new  trial,  and  because  the  granting  of  a 
motion  for  new  trial  ipso  facto  vacates  the 
judgment,  then  the  granting  of  a  motion  for 
judgment  notwithstanding  the  verdict  would 
also  have  that  effect.  This  is  a  palpable 
non  sequiiur.  The  motion  for  judgment 
has  the  effect  of  a  motion  for  new  trial  only 
when  and  because  the  court  elects  to  treat 
it  is  a  motion  for  new  trial.    When  not  so 


treated  or  considered,  it  could  not  have  that 
effect. 

But  it  is  urged  that,  even  if  it  be  con- 
ceded that  the  judgment  appealed  from  is 
void,  this  court  could  only  send  the  case 
back  for  another  judgment  to  be  signed  by 
the  trial  court.  In  support  of  this  Rem.  & 
Bal.  Code,  §  1737,  is  cited.  That  section  pro- 
vides that  on  appeal  the  supreme  court  may 
affirm,  reverse,  or  modify  the  judgment  or 
order  appealed  from,  and  may  direct  the 
proper  judgment  or  order  to  be  entered,  etc. 
This  statute  cannot  have  the  effect  claimed 
for  it.    It  was  never  designed  to  make  this 


functus  officio,  and  another  judgment  has 
taken  its  place.'' 

In  Horn  v.  Mound  City  Paint  &  Color 
Co.  6  6a.  App.  133,  64  S.  E.  666,  it  was 
held  that  if  there  is  a  final  judgment,  it 
must  be  vacated  before  opening  a  default. 

Reference  may  here  be  made  to  Morrison 
v.  Chicago,  142  111.  660,  32  N.  E.  172,  where 
a  judgment  on  default  confirming  a  special 
assessment  upon  land  had  been  entered,  and 
thereafter  the  property  owner  made  appli- 
cation to  the  court  to  set  aside  his  default, 
which  was  denied,  but  the  court  directed  that 
tlie  default  and  confirmation  should  stand 
with  leave  to  appellant  to  have  a  trial  in 
the  case,  said  default  and  confirmation  to 
abide  the  result  of  such  trial,  and  upon 
such  trial  another  judgment  was  entered 
against  the  property  owner,  obscure  in  its 
terms,  but  probably  for  a  different  amount 
than  the  first  judgment.  It  did  not  appear 
necessarily  whether  both  judgments  were 
not  liens  on  the  land,  and  it  was  held  that 
it  was  error  to  enter  the  second  judgment 
without  vacating  the  first  or  modifying  it; 
but  there  was  enough  in  the  case  for  re- 
versal  on   other  grounds. 

Conditional   default. 

In  Alliance  Mill  Co.  v.  Eaton,  —  Tex. 
— ,  33  S.  W.  588,  where  an  interlocutory 
judgment  by  default  expressly  authorized 
the  defendant  to  answer,  it  was  held  to  be 
a  qualified  judgment  to  this  extent,  and 
nothing  more  than  one  rendered  upon  condi- 
tion that  an  answer  may  be  filed,  and  when 
this  condition  was  complied  with,  it  had 
the  effect  to  vacate  the  interlocutory  judg- 
ment in  so  far  as  it  might  be  defeated  by 
an  answer  pleading  issues  and  defenses 
showing  that  the  plaintiff  ought  not  to  re- 
cover.   See  also  supra,  I.  c. 

III.  Effect  of  granting  new  trial. 

Granting  a  motion  for  a  new  trial  ipso 
facto  vacates  the  judgment.  Langhorst  v. 
Rogers,  88  Ark.  318,  114  S.  W.  915;  Ran- 
dolph V.  McCain,  34  Ark.  696  (in  effect); 
Bauder  v.  Tyrrel,  59  Cal.  99;  Wheeler  v. 
Kassabaum,  76  Cal.  90,  18  Pac.  119; 
Knowles  v.  Thompson,  133  Cal.  245,  65  Pac. 
468;  Kent  v.  Williams,  146  Cal.  .3,  79  Pac. 
527:  Fleming  v.  Lord,  1  Root,  214;  Lamb 
V.  Chicago,  210  111.  229,  76  N.  E.  343; 
44  L.R.A.(N.S.) 


Bowers  v.  M*Nutt,  5  Blackf.  231;  Robideau 
V.  Ewing,  5  Blackf.  562;  Rickets  v.  Hitch- 
ens,  34  Ind.  348;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Johnson,  —  Ind.  App.  — ,  93  N.  E. 
683  {dictum);  Low  v.  Fox,  66  Iowa,  221, 
9  N.  W.  131;  Means  Bros.  v.  Yeager,  96 
Iowa,  694,  65  N.  W.  993;  State  v,  Stephens, 
13  S.  C.  285;  Bedford  v.  Kissick,  8  S.  D. 
586  (dictum) ;  Meadows  v.  Osterkamp,  19 
S.  D.  378,  103  N.  W.  643  {dictum)  ;  Wolf 
V.  Sahm,  — -  Tex.  — ,  136  S.  W.  733:  See 
also  Thompson  v.  Smith,  28  Cal.  527 ;  State, 
ex  rel.  Downard  v.  Templin,  122  Ind.  235, 
23  N.  E.  697 ;  State  ex  rel.  Allen  v.  Twenty- 
Second  Judicial  Dist.  Judge,  35  La.  Ann. 
1104;  Boynton  v.  Crockett,  12  Okla.  57,  69 
Pac.  869. 

See  contra,  Wisconsin  cases,  infra. 

Compare  as  to  judgments  by  default  Fisk 
V.  Baker,  47  Ind.  534,  supra,  II. 

For  cases  on  the  effect  on  a  judgment  in 
ejectment,  of  a  statutory  order  for  k  new 
trial,  see  the  note  to  Slauson  v.  Goodrich 
Transp.  Co.  40  L.R.A.  825. 

An  order  setting  aside  the  verdict  and 
ordering  a  new  trial  in  effect  vacates  the 
judgment,  so  that  it  does  not  interfere  with 
the  entry  of  a  new  judgment  after  the  new 
trial.  Evans  v.  Humphreys,  9  App.  D.  C. 
392;  Lane  v.  Kingsberry,  11  Mo.  402. 

Where  the  defendant  in  a  criminal  case 
appealed  from  an  order  denying  his  motion 
in  arrest  of  judgment,  and  the  appellate 
court  ordered  a  new  trial,  the  remittitur 
reading:  "Judgment.  It  is  adjudged  by 
the  court  that  there  be  a  new  trial,  on  the 
ground,"  etc.,  it  was  held  that  this  set 
aside  the  former  verdict  and  judgment. 
State  V.  Stephens,  13  S.  C.  285. 

So,  a  new  hearing  to  a  policeman  granted 
by  the  police  board  after  they  had  dismissed 
liim  from  the  force  sets  aside  the  dismissal. 
State  ex  rel.  Klotter  v.  Police  Board,  51 
JjBi.  747,  25  So.  637. 

So,  a  reversal  on  appeal  of  an  order  deny- 
ing a  new  trial,  and  remanding  the  case 
for  another  trial,  vacate  the  judgment. 
Fulton  V.  Hanna,  40  Cal.  278. 

In  this  connection  reference  may  be  made 
to  the  following  California  cases,  where  it 
does  not  appear  whether  the  orders  in  terms 
set  aside  the  judgment  or  not :  "The  opera- 
tion of  an  order  granting  a  new  trial  is 
unquestionably,  expressing  it  in  general 
terms,  to  vacate  the  judgment,  that  is,  it 
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court  one  of  original  cognizance.  Thi^  is  a 
court  of  review  so  far  as  jury  cases  are  con- 
cerned. It  cannot  breathe  life  into  a  void 
judgment.  To  send  this  judgment  back  with 
an  order  to  vacate  the  first  judgment  as  be- 
ing contrary  to  the  evidence,  and  enter  a 
judgment  notwithstanding  the  verdict,  would 
be  in  effect  to  review  and  reverse  the  first 
judgment,  from  which  no  appeal  has  ever 
been  taken.  We  can  do  no  more  than  review 
the  judgment  which  has.  been  brought  before 
us  by  the  appeal. 

We  do  not  hold  that  a  judgment  may  not 
be  vacated  upon  motion  for  judgment  not- 


withstanding the  verdict.  That  question  is 
not  before  us.  We  do  hold,  however,  that 
the  judgment  appealed  from  did  not  vacate 
the  first  judgment,  and  is  therefore  void,  and 
that  this  court,  not  being  a  court  of  first 
instance,  but  only  a  court  of  review,  is  at 
the  end  of  its  powers  when  it  finds  that  fact. 
It  cannot  reverse  nor  vacate  the  prior  judg- 
ment which  is  not  here  on  appeal. 
The  judgment  appealed  from  is  reversed. 

Mount,    Crow,   Fuller  ton,    and   Chad- 
wick,  JJ.,  concur. 


sets  aside  the  findings  upon  which  the  judg- 
ment rests,  and  the  latter  necessarily  falls;" 
but  pending  an  appeal  from  an  order  grant- 
ing a  new  trial,  the  judgment  may  be  ap- 
pealed from.  Pierce  v.  Birkholm,  110  Cal. 
669,  43  Pac.  205;  to  the  same  effect,  Henry 
V.  Merguire,  111  Cal.  1,  43  Pac.  387.  See 
also  Mountain  Tunnel  Gravel  Min.  Co.  v. 
Bryan,  111  Cal.  36,  43  Pac.  410;  Puckhaber 
V.  Henry,  147  Cal.  424,  81  Pac.  1105. 

But  after  afiSrmance  of  an  order  granting 
a  new  trial,  there  can  be  no  appeal  from 
the  judgment,  as  there  is  nothing  left  of 
it.  Etchas  v.  Orena,  121  Cal.  270,  53  Pac. 
798. 

So,  in  affrming  an  order  granting  a  new 
trial,  the  court  dismissed  the  appeal  from 
the  judgment,  as  it  no  longer  existed  for 
purposes  of  appeal.  Bronner  v.  Wetzlar,  55 
Cal.  419. 

It  may  be  noted,  while  the  effect  of  the 
statement  is  not  clear,  that  in  Scott  v.  North 
Salem,  138  App.  Div.  25,  122  N.  Y.  Supp. 
497,  the  court  said:  'The  new  trial  being 
granted,  the  necessary  result  was  to  require 
the  vacation  of  the  judgment  as  a  matter 
of  necessary  form." 

It  appears  from  Chilcott  v.  Globe  Nav. 
Co.  49  Wash.  302,  95  Pac.  264,  referred  to 
in  the  opinion  in  the  Wagner  Case,  that, 
by  the  statute  of  1903,  the  granting  of  a 
motion  for  a  new  trial  shall  immediately 
operate  as  the  vacation  of  the  judgment. 
This  is  also  statutory  in  some  other  juris- 
dictions. 

In  Wisconsin  it  is  held  that  a  motion  aft- 
er judgment  for  a  new  trial  must  be  joined 
with  a  motion  to  vacate  the  judgment. 
Whitney  v.  Karner,  44  Wis.  563;  Allen  v. 
Chicago  &  N.  W.  R.  Co.  94  Wis.  93,  68  N. 
W.  873.  And  upon  the  authority  of  these 
cases  it  has  been  said  (obiter)  that  an 
order  granting  a  motion  for  a  new  trial  does 
not  ipso  facto  vacate  the  judgment.  Home- 
stead Land  Co.  v.  Saveland,  139  Wis.  663, 
121  N.  W.  892. 

It  has  been  held  that  an  order  may  grant 
a  new  trial  as  to  the  personal  liability  of 
a  defendant  to  a  deficiency  in  foreclosure, 
without  affecting  the  foreclosure  and  the 
sale  thereunder.  Kalashen  v.  Till,  136  App. 
Div.  632,  121  N.  Y.  Supp.  393. 

While  it  is  not  intended  to  take  up  the 
general  question  of  new  trials  as  to  some 
of  the  parties  only  (see  Wittenbrock  v. 
44  L.R.A.(N.S.) 


Bellmer,  62  Cal.  558),  it  may  be  noted  that 
in  Texas  C.  R.  Co.  v.  Moore,  103  Tex.  349, 
127  S.  W.  797,  under  a  statute  permitting 
carriers  to  be  sued  together  though  the  dam- 
age they  inflicted  was  separate  and  distinct, 
where  there  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  against  one  defend- 
ant, and  for  the  other  defendant  against 
the  plaintiff,  and  the  first  defendant  ob- 
tained a  new  trial,  it  was  held  that  it  was 
error  to  proceed  in  such  trial  to  judgment 
against  both  defendants,  while  the  judg- 
ment in  favor  of  the  other  defendant  re- 
mained, the  causes  being  separable,  and  one 
judgment  in  no  way  dependent  upon  the 
other. 

IV.  Dismissal  of  case  after  judgment. 

There  is  authority  both  for  and  against 
the  view  that  a  case  may  be  dismissed  after 
judgment. 

Where  after  judgment  in  foreclosure  the 
plaintiff  moved  for  leave  to  discontinue  the 
action  and  allow  him  to  bring  suit  upon  the 
bond  accompanying  the  mortgage,  the  mo- 
tion was  granted  and  an  order  was  entered 
discontinuing  the  foreclosure  action.  The 
court  said:  "The  foreclosure  action  was  dis- 
continued and  all  the  proceedings  therein 
thus  annulled.  There  was  no  longer  any 
record  or  adjudication  in  that  action  which 
bound  any  one.  By  the  discontinuance  of 
an  action  the  further  proceedings  in  the 
action  are  arrested  not  only,  but  what  has 
been  done  therein  is  also  annulled,  so  that 
the  action  is  as  if  it  had  never  been.  If  a 
suit  be  discontinued  at  any  stage,  or  the 
judgment  rendered  therein  be  set  aside,  or 
vacated,  or  reversed,  then  the  adjudication 
therein  concludes  no  one  and  it  is  not  an 
estoppel  or  bar  in  any  sense."  Lioeb  v. 
Willis,  100  N.  Y.  231,  3  N.  E.  177. 

On  the  other  hand  in  Cummerford  v. 
Paulus,  66  Mich.  648,  33  N.  W.  741,  after  a 
judgment  for  defendant  a  bill  of  exceptions 
was  prepared  and  a  writ  of  error  issued 
and  returned  into  the  supreme  court  and 
errors  assigned,  thereafter  a  stipulation 
was  made  as  follows:  "The  above  cause 
and  difference  having  been  fully  settled  and 
adjusted,  it  is  hereby  stipulated  and  agreed 
by  the  above  parties,  by  their  respective  at- 
torneys, that  the  same  be  discontinued  and 
dismissed."  The  court  said:  "The  effect  of 
the  discontinuance  of  the  writ  of  error  did 
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not  vacate  the  judgment  in  the  superior 
court;  and,  unless  there  was  some  agree- 
ment vacating  it,  it  remained  a  lawful  ad- 
judication. A  payment  or  settlement  of  it, 
not  vacating  it,  would  leave  its  judicial 
force  continuing."  (It  does  not  appear  how 
the  stipulation  was  entitled  or  where  it  was 
filed,  if  at  all). 

In  Todd  V.  Todd,  7  S.  D.  174,  63  N.  W. 
777,  after  argument  on  the  defendant's  mo- 
tion to  vacate  and  set  aside  a  judgment  of 
divorce  by  default,  the  plaintiff  moved  to 
dismiss  the  action  which  was  granted,  the 
court  rendering  judgment  that  the  action 
"is  dismissed  without  prejudice."  There- 
after tlie  court  made  an  order  granting  the 
defendant's  motion  to  vacate  the  judgment 
by  default  and  requiring  the  plaintiff  to 
pay  $150  as  counsel  fees  and  temporary  ali- 
mony directing  that  the  order  be  entered 
nunc  pro  tufw  as  of  a  date  before  the  plain- 
tiff's motion.  It  was  held  in  affirming  this 
order  that  while  the  order  of  dismissal  wa« 
void  when  made  as  the  judgment  had  not 
been  vacated  that  upon  the  entry  of  the 
nunc  pro  tunc  order  vacating  the  judgment 
the  order  of  dismissal  became  effective. 

V.  Motions  for  judgment  non  obstante 

veredicto. 

A  motion  for  judgment  notwithstanding 
the  verdict  must  be  made  before  judgment 
for  the  other  partv  (Wheeler  v.  Prexton,  32 
Ky.  L.  Rep.  791,  "^107  S.  W.  274;  State  v. 
Commercial  Bank,  6  Sniedes  &  M.  218,  45 
Am.  Dec.  280),  as  it  is  too  late  after  judg- 
ment (Marshall  v.  Davis,  122  Ky.  413,  91 
S.  W.  714;  Schieble  v.  Hart,  11  Ky.  L. 
Rep.  607,  12  S.  W.  628),  and  the  granting 
of  such  motion  is  without  right,  and  will 
leave  the  first  judgment  unimpaired  (Wag- 
neb  V.  NoRTiiEBX  L.  Ins.  Co.),  even  though 
it  is  coupled  with  a  motion  to  vacate 
the  first  judgment  (Ex  parte  Dean  &  Jones, 
154  Ala.  265,  45  So.  152). 

Converselv,  in  Masterson  v.  Southern  R. 
Co.  —  Ind.*  App.  — ,  81  N.  E.  730,  where 
there  was  a  verdict  for  the  appellant  and 
answers  to  interrogatories,  and  upon  these 
answers  the  appellee  had  judgment,  it  was 
hold  that  the  appellant's  subsequent  mo- 
tion for  judgment  was  too  late,  as  the  prior 
judgment  should  first  be  set  aside. 

Vi.  Miscellaneotia. 

In  Mason  v.  McLean,  6  W^ash.  31,  32  Pac. 
1006,  where  after  a  decree,  one  claiming 
under  some  of  the  parties  was  granted  leave 
to  intervene,  he  alleging  that  the  decree  was 
entered  upon  a  fraudulent  stipulation,  a 
decree  was  subsequently  made  that  the 
rights  of  the  parties  w^ere  as  stated  in  the 
first  decree  except  as  to  a  certain  lien  of 
the  intervener.  Later  the  second  decree 
was  vacated  and  set  aside,  and  it  was  held 
that  the  effect  of  the  second  decree  had  not 
been  to  set  aside  the  first  decree,  and  that 
the  effect  of  the  third  decree  was  to  allow 
the  original  decree  to  stand  as  made. 

In  Bissell  v.  New  York  C.  &  H.  R.  R.  Co. 
97  Barb.  385,  where  there  had  been  a  gen- 
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eral  appearance,  and  after  the  entry  of  judg- 
ment, the  appellate  court  reversed  an  order 
of  the  special  term  and  set  aside  the  sum- 
mons as  not  indorsed,  with  a  reference  to 
the  statute  giving  the  action,  it  was  held 
that  this  did  not  vacate  the  judgment,  ns 
there  was  no  provision  in  the  order  of  the 
appellate  court  to  that  effect,  and  the  most 
that  was  accomplished  was  to  strip  the 
summons  from  the  record. 

In  Howell  v.  Mason,  9  Ark.  406,  the  court 
said:  "The  court  below,  on  the  30th  of 
June,  1840,  on  the  motion  of  the  defendant, 
dismissed  the  cause  for  want  of  a  sufficient 
bond  for  costs.  On  the  1st  of  July,  1840, 
the  plaintiff  moved  the  court  to  reconsider 
the  judgment  dismissing  the  cause,  which 
motion  was  granted.  It  is  insisted  that 
the  granting  of  the  reconsideration  did  not 
so  operate  as  to  vacate  the  judgment,  and 
to  restore  the  cause  to  the  docket.  We  are 
clearly  of  opinion  that  such  was  the  legal 
effect  of  the  latter  judgment,  and,  indeed, 
if  such  had  not  been  the  effect  in  law,  the 
subsequent  appearance  of  the  defendant  and 
interposing  a  defense  to  the  merits  would 
have  amounted  to  a  complete  waiver  of 
any  right  that  he  might  otherwise  have 
claimed  under  it.  The  instant  the  court 
granted  the  reconsideration,  the  case  stood 
as  though  no  decision  had  been  pro- 
nounced, and  it  was  then  competent  to  have 
made  the  same  or  a  different  decision  upon 
the  same  motion."  Compare  as  to  the 
waiver  the  decision  on  another  branch  of  the 
same  case,  supra,  II.  c. 

It  may  be  noted  while  without  the  scope 
of  this  note  that  in  Martin  v.  Conley,  30 
Ky.  L.  Rep.  728,  99  S.  W.  613,  the  court, 
in  afllirming  a  judgment  for  the  plaintiff,  in 
an  action  to  vacate  a  judgment,  said: 
"While  the  judgment  appealed  from  does 
not  in  express  terms  set  aside  the  one 
sought  to  be  vacated,  it  does  in  meaning 
and  effect  do  so,  as  it  adjudges  that  it  was 
wrongfully  obtained  by  appellant,  and  pro- 
ceeds to  enforce  the  compromise  by  fixing 
and  determining  the  rights  of  the  parties 
as  by  its  terms  provided." 

In  Brown  v.  Vandeave,  13  Ky.  L.  Rep. 
462,  reported  on  abstract,  it  was  held  that 
"the  court  of  appeals  having  held  in  this 
case  that  a  judgment  rendered  upon  an 
amended  petition  filed  after  final  judgment 
had  been  rendered  and  discharged  was  a 
'mere  nullity,'  it  must  be  treated  as  void, 
although   the  defendant  was   in  court." 

In  Johnson  v.  Hesser,  61  Neb.  631,  85 
N.  W.  894,  there  is  an  obscure  opinion 
which  is  reflected  in  briefer  form  by  the 
official  headnote,  which  states:  "Where  two 
judgments  of  the  same  purport  are  rendered 
in  the  same  case  at  the  same  term,  an 
order  of  the  court  made  at  a  subsequent 
term,  in  the  exercise  of  lawful  jurisdiction, 
expunging  the  first  judgment,  will  bind  the 
parties  until  set  aside  in  a  direct  proceed- 
ing  instituted  for  that  purpose.  Merger: 
Where  two  judgments  of  the  same  purport 
are  rendered  in  the  same  case  at  the  same 
term  of  court,  it  will  be  presumed  that  the 
first  judgment  merged  in  the  second,  or  was 
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NATHAN  A.  ARNOLD,  Respt, 

MINNIE  M.  HALL,  Appt. 

(—  Wash.  _,  120  Pac.  914.) 

i-  by  tKoS'of  o^e^L^'P'*'"'  "'o- 
estate  to  her  to  ar^in  !  °  conveys  real 

therein,  to  reco„;«^?  r»??unity  interest 

established  by  3   1^  '"'"'.  '=*»"»*  bo 

yiding  that  a^l  KyaSct  o^  i^*"-*",  P'"" 
in    real    estate     at.,1  t^?         x*"^  'nterest 
ing  or  evidencing  «„,"    «°»*™ct8    creat- : 
OB,  shall  U  by  deed^  encumbrance  there-  ( 

*TN^iSl5'or^7„s';'f-f'•  <>/  --'-ct. 

raised  upon  bTeach  of  .«'!!'''"  *™''*  '»"  •>« 
to  converreal  Mtate.  ^"**  contract 

(February  8,  1013.) 
^thf t^  ^"^  defendant  from  a  decree  of 

i»  P>aintSro?rarac?"r  ""»*^ 
recover  damages  fo^br^ach  of  ^°"«''*  **» 
contract  to  r  Jonvey  reaTel  [  ''LS^ 
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cou*;r'   *'•'  '•'"'"'=''   «"  "P'"--  of  the 

On  the  24th  day  of  Mav   ion    ♦!.      i  • 
tiff  conveyed  to  h^is  mother  's^ahVAr" 

fhf  //   /  f"'*^  conveyed  the  propertv  to 

general  warranty.    Mrs.  Arnold  died  on  the 

suLj!!„l.''"n-'°"°'''"«-     On  the  day 
succeeding  this  action  was  commenced-  the 

J^iertv  ZT'^'V'"''  "*  --"^d     J: 

apSd  '        ■      ''"  "^^'«"<J*°*  baa 

trJiS^anrTh""*""*^  '"  *^«  <*««'*  *»  «'><"'  a 
oPl 'trust  T?  ""!t,  r  "''"*"  declaration 
aDneII»nf       /i^'"  ''*  observed  that  the 

brothlr  The  K  *  Tr^*"*  "«  «'«*«'  »»d 
as  all  J^P  J^  ,t  "  °*  *•**  rcapondent's  claim, 
^alleged  m  the  complaint,  is  that  he  was 
the  owner  of  the  land   when  he  made  The 

wis  th™  «•  «*'*°"*  *^'^^"  y^""'   that  she 

S/ff  •""  '^"*  marriage  had  trans- 
formed the  property  from  separate  to  com- 
munity property;  that,  by  reason  of  her 
said  infirmity,"  she  believed  that  he  would 
be  deprived  of  his  right  thereto  as  his  sep- 

"[?../*>**'•  '""*   *^»*  t'"'  transformation 
Might  in  the  future  work  injury  and  dam- 
age    to  him;    that  she  believed  that  such 
result  might  be  avoided  by  a  convcvanee  of 
the  property   to   her  and  the  reconvevance 
by  her  to  him,  and  "that,  yielding  to  the 
solicitations   of   his  mother,  and  to  relieve 
her   an.xiety   and    uneasiness,  plaintiff  con- 
veyed  the   said    property,  as   described,   to 
her,  and  had  his   wife  to  join  in  said  con- 
vcyance;  that  these  were  the  sole  considera- 
tions passing  for  the  said  conveyance;   and 
that  at  the  time  of  its  making  itwas  agreed 
and  understood  that  his  mother,  Sarah   ^ 
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Arnold,  would  promptly  reconvey  the  said 
property  to  plaintiff."  It  is  further  alleged 
that  the  appellant  had  knowledge  of  these 
facts  at  the  time  of  their  occurrence.  A 
general  demurrer  to  the  complaint  was  over- 
ruled. The  testimony  submitted  by  the  re- 
spondent is  to  the  effect  that  the  mother 
promised  to  reconvey  the  property  by  "a 
gift  or  legacy."  When  the  plaintiff  rested, 
a  demurrer  to  the  evidence  was  likewise 
overruled. 

The  demurrer  to  the  evidence  should  have 
been  sustained.  The  trust  alleged  and 
proven  was  an  express  trust.  "Direct  or  ex- 
press trusts  are  created  by  the  direct  or  ex- 
press words  of  a  grantor  or  settlor."  1 
Perry,  Tr.  6th  ed.  §  73.  The  distinction 
between  express  and  implied  trusts  is  pointed 
out  by  Beach  on  Trusts  and  Trustees  (vol. 
1,  p.  172)  as  follows:  ''A  fundamental 
distinction  between  express  and  implied 
trusts  is  that  the  former,  presumably,  are 
created  by  the  voluntary  or  free  and  de- 
liberate ajct  of  the  parties,  that  they  are  in 
accordance  with  equity,  and  that  by  the 
terms  of  their  creation  they  are  permanent 
in  their  operation;  while  in  the  latter,  from 
the  nature  of  the  case,  the  element  of  per- 
manency is  absent,  and  that  of  rightfulness, 
so  far  as  relates  to  the  intention  of  the  re- 
sponsible party,  and  of  freedom  of  action 
as  well,  may  be  altogether  lacking.  The 
essential  idea  of  an  implied  trust  involves 
a  certain  antagonism  between  the  cestui  que 
trust  and  the  trustee,  even  where  the  trust 
has  not  arisen  out  of  fraud,  nor  out  of  any 
transaction  of  a  fraudulent  or  immoral  char- 
acter." 

The  case  is  controlled  by  Spaulding  v. 
Collins,  51  Wash.  488,  99  Pac.  306;  Kinney 
V.  McCall,  57  Wash.  645,  107  Pac.  385; 
Pilcher  v.  Lotzgesell,  57  Wash.  471,  107  Pac. 
340;  Holmes  v.  Holmes,  65  Wash.  572,  38 
L.R.A.(N.S.)  645,  118  Pac.  733,  Ann.  Cas. 
1913B5  1021;  Kalinowski  v.  McNeny,  68 
Wash.  681,  123  Pac.  1074.  Our  statute 
( Rem.  &  Bal.  Code,  §  8745 )  provides :  "All 
conveyances  of  real  estate  or  of  any  interest 
therein,  and  all  contracts  creating  or  evi- 
dencing any  encumbrance  upon  real  estate, 
shall  be  by  deed."  The  cases  cited  settle 
the  law  in  this  state  in  this:  That  a  re- 
sulting trust  can,  and  that  an  express  trust 
cannot,  be  proven  by  parol  testimony;  the 
latter  being  within  the  prohibition  of  the 
statute  quoted.  In  Spaulding  v.  Collins  one 
of  the  grantors  continued  to  reside  upon  the 
premises  without  paying  rent  for  more  than 
twenty  years  after  they  had  conveyed  the 
property  by  a  deed  absolute  in  form;  there 
being  no  written  declaration  of  trtist,  either 
in  the  deed  or  otherwise.  More  than  twenty 
years  after  conveying  the  property,  the 
grantors  brought  an  action,  contending  that 
44  L.RA.(N.S.) 


the  grantee  was  a  trustee  ev  mcdeficio,  or, 
if  not,  that  a  resulting  trust  had  been 
created.  The  facts  relied  upon  to  establish 
the  trust,  and  the  view  of  the  court  as  to 
the  nature  of  the  trust  created,  may  be  best 
stated  in  the  language  of  the  opinion.  It 
says:  "We  are  satisfied  from  the  evidence 
of  Mr.  J.  M.  Colman,  who  was  the  only  wit- 
ness who  testified  as  to  what  the  trust  agree- 
ment really  was,  that  the  trust,  if  any, 
was  an  express  trust,  and  not  a  trust  ex 
maleficio  or  resulting  trust.  This  witness 
testified  that  Mrs.  Spaulding  wanted  his 
son  to  take  the  deed,  but  that  witness  ob- 
jected. 'So  she  spoke  of  Mr.  Collins.  I  told 
her  I  would  see  him,  and  I  saw  Mr.  Collins 
about  it.  .  .  .  There  was  no  talk 
about  his  buying  the  property.  She  did 
not  talk  about  his  buying  the  property. 
What  she  wanted  was  to  have  it  deeded  over 
to  him  until  she  could  pay  his  debts.  .  .  . 
She  was  afraid,  she  said,  that  her  husband 
was  running  bills,  and  they  would  be  after 
her  for  the  money,  and  it  might  come  against 
her  property;  that  was  the  reason  she 
wanted  to  get  rid  of  it.  She  wanted  it 
turned  over  to  somebody  that  would  protect 
her.'  We  think  this  evidence  clearly  shows 
an  express  trust,  which  cannot  be  established 
by  parol.  Holly  Street  Land  Co.  v.  Beyer, 
48  Wash.  422,  93  Pac.  1065.  .  .  .  The 
rule  is  well  settled,  under  statutes  like  ours 
(Bal.  Code,  §  4517  [P.  C.  §  4435],  providing 
that  contracts  creating  encumbrances  upon 
real  estate  shall  be  by  deed ) ,  that  it  is  only 
when  fraud,  actual  or  constructive,  inter- 
venes that  equity  will  permit  a  trust  agree- 
ment to  be  proved  by  parol." 

In  the  course  of  the  opinion  the  court 
quoted  with  approval  from  Hilliman  v.  Al- 
len, 145  Mo.  638,  47  S.  W.  509,  as  follows: 
"The  essential  inquiry  that  arises  upon  this 
record  is  whether  the  trust  sought  to  be 
proved  and  enforced  is  an  express  trust  or 
an  implied  resulting  trust.  If  express,  there 
can  be  no  resulting  trust;  and  parol  evi- 
dence is  not  admissible  to  prove  that  an 
absoIutJB  conveyance  was  made  upon  an  ex- 
press trust  not  declared  in  the  writing  it- 
self. Green  v.  Cates,  73  Mo.  115;  Kings- 
bury V.  Burnside,  68  111.  310,  11  Am.  Rep. 
67;  Stevenson  v.  Crapnell,  114  111.  19,  28 
N.  E.  379.  The  character  of  the  alleged 
trust  in  this  case  must  be  ascertained  from 
the  petition  and  the  evidence  offered  in  sup- 
port thereof.  .  .  .  The  father  conveyed 
said  real  estate  by  deed  absolute  to  his  son, 
without  qualification  or  limitation  of  any 
kind  in  the  deed,  and  contemporaneously 
imposed  •  upon  the  son  the  express  parol 
trust  to  sell  the  lot  as  trustee  for  his 
father,  pay  off  the  liens,  and  refund  the 
balance.  If  these  averments  and  this  testi- 
mony do  not  charge  an  attempt  to  establiiib 
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an  express  trust  of  lando,  then  it  would  be 
difficult,  indeed,  to  define  an  express  trust 
within  the  meaning  of  the  statute."  In 
conclusion  the  court  said:  "The .trust,  if 
any  exists,  is  an  express  trust,  which  cannot 
be  proved  by  parol;  and  equity  will  not 
therefore  interfere  to  change  the  contract 
from  what  it  appears  upon  its  face  to  be." 

In  Kinney  y.  McCall  it  is  said:  "The 
conveyance  to  Lide  Gonder  was  absolute  in 
form;  and  if  there  was  a  trust  in  favor  of 
the  grantors,  or  in  favor  of  Mrs.  Kinney,  or 
in  favor  of  Mrs.  Kinney  and  the  children, 
it  was  an  express  trust,  and  could  not  be 
proved  by  parol.  Spaulding  v.  Collins,  51 
Wash.  488,  09  Pac.  306.  The  wisdom  of 
the  rule  excluding  parol  testimony  in  such 
cases  was  never  better  illustrated  than  in 
the  case  at  bar." 

In  volume  2  of  Pomeroy,  Equity  Juris- 
prudence, §  1053,  the  following  pertinent 
language  occurs :  "In  general,  whenever  the 
legal  title  to  property,  real  or  personal,  has 
been  obtained  through  actual  fraud,  misrep- 
resentations, concealments,  or  through  un- 
due influence,  duress,  taking  advantage  of 
one's  weakness  or  necessities,  or  through  any 
other  similar  means,  or  under  any  other 
similar  circumstances,  which  render  it  un- 
conscientious for  the  holder  of  the  legal  title 
to  retain  and  enjoy  the  beneficial  interest, 
equity  impresses  a  constructive  trust  on  the 
property  thus  acquired  in  favor  of  the  one 
who  is  truly  and  equitably  entitled  to  the 
same ;  .  .  .  and  a  court  of  equity  has  jur- 
isdiction to  reach  the  property,  either  in  the 
hands  of  the  original  wrongdoer,  or  in  the 
hands  of  any  subsequent  holder,  until  a 
purchaser  of  it  in  good  faith  and  without 
notice  acquires  a  higher  right,  and  takes 
the  property  relieved  from  the  trust." 

In  saying  that  "it  is  only  when  fraud, 
actual  or  constructive,  intervenes  that  equity 
will  permit  a  trust  agreement  to  be  proved 
by  parol,"  this  court  had  reference  to  such 
fraud  as  inhered  in  the  original  transaction. 
Otherwise  all  trusts,  whether  express  or  im- 
plied, could  be  proven  by  parol;  for  in  the 
larger  sense  the  failure  or  refusal  of  the 
trustee  of  an  express  trust  to  execute  the 
trust  would  be  constructive  fraud,  and  tiie 
statute  would  be  rendered  nugatory.  In  the 
instant  case  there  is  no  claim  of  fraud  other 
than  the  failure  of  the  trustee  to  perform 
her  express  contract. 

The  respondent  relies  upon  Rozell  v.  Van- 
syckle,  11  Wash.  79,  39  Pac.  270,  and  Bluett 
V.  Wilce,  43  Wash.  492,  86  Pac.  853.  In 
Rosell  V.  Vansyckle  a  mentally  weak,  igno- 
rant old  man  conveyed  80  acres  of  land, 
without  consideration,  to  Vansyckle,  upon 
whose  counsel  he  unreservedly  relied.  Van- 
syckle assured  him  that  he  would  hold  the 
]and  in  trust  for  him  and  reconvey  it  upon 
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his  request.  The  court  said  that  the  promise 
of  the  grantee  was  made  in  bad  faith  and 
with  intent  to  deceive,  and  hence  amounted 
to  "an  actual  fraud."  The  court  held,  in 
effect,  that  the  transaction  created  a  trust 
ex  maleficio.  In  Bluett  v.  Wilce  the  plain- 
tiff sought  to  establish  a  trust  ex  maleficio 
in  real  property.  The  complaint  alleged 
facts  which,  if  true,  would  have  established 
that  the  plaintiff  had  been  induced  to  convey 
the  property  to  the  defendant  by  mea^s  of 
his  fraudulent  representations.  The  court 
said  that  the  complaint  disclosed  a  trust 
ex  maleficio;  but  the  evidence  was  not  of 
that  clear  and  convincing  character  required 
in  such  cases,  and  the  plaintiff  was  denied 
relief. 

The  respondent  argues  that  the  transac- 
tion raised  either  a  trust  ex  maleficio  or  a 
constructive  trust.  He  pleaded  an  express 
contract  to  reconvey  the  property,  and  the 
evidence  submitted  is  in  harmony  with  the 
complaint.  This  would  create  an  express 
trust.  It  is  true  that  equity  will  raise  a 
constructive  trust  to  prevent  a  fraud;  but 
where  there  is  an  express  trust  there  can  be, 
in  the  very  nature  of  things,  no  implied  or 
constructive  trust.  We  need  not  consider 
the  cases  cited  by.  the  respondent  from  other 
jurisdictions,  of  which  Bowler  v.  Curler,  21 
Nev.  158,  37  Am.  St.  Rep.  501,  26  Pac.  226, 
is  a  type.  It  holds  that  equity  will  raise  a 
constructive  trust  when  an  express  contract 
to  reconvey  the  property  has  been  breached. 
Such  view  is  not  only  a  virtual  repeal  of 
the  statute  of  frauds,  but  is  in  clearest 
conflict  with  the  decisions  of  this  court  to 
which  reference  has  been  made. 

The  judgment  is  reversed,  with  directions 
to  enter  a  judgment  for  the  appellant. 

Main,  Mount,  Chadwick,  and  Parkeri 

JJ.,  concur. 


FliORIDA  SUPREME  COURT. 

ABRAHAM  WOLKOWSKY,  Plff.  in  Err., 

▼. 

MORRIS  GARFUNKEL. 
(—  Fla.  — ,  60  So.  791.) 

Slander  —  charging  business  failure  — 
damages. 

In  an  action  on  the  case,  the  plaintiff  is 
entitled    to    substantial    damages    for    the 


Headnote  by  Whitfield,  J. 


Note,  —  Measure  of  damages  for  libel  or 
slander  reflecting  on  integrity  or  re- 
sponsibility  of  merchant. 

This  note  does  not  go  into  the  question 
of  the  sufficiency  of  pleadings  in  order  to 
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wrong  done  him  in  his  business  repute, 
when  it  is  shown  that  the  defendant  in  a 
rather  exultant  manner  falsely  stated  to 
different  persons  that  the  plaintiff,  a  mer- 
chant, had  failed  in  business,  and  that  de- 
fendant had  seen  the  bankrupt  papers  in 
the  court,  it  appearing  that  the  plaintiff 
was  injured  in  his  business  as  a  conse- 
quence of  such  false  statements.  In  this 
case  a  judgm'cnt  for  $5,000  damages  is  not 
so  large  in  amount  as  to  call  for  interfer- 
ence by  the  appellate  court. 

(January  15,  1913.)' 

ERROR  to  the  Circuit  Court  for  Monroe 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages   for  an   injury  to  plaintiff's  busi- 


ness reputation  by  false  statements  of  de- 
fendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Li.  a.  Harris  and  W.  H.  £1118 
for  plaintiff  in  error. 

Messrs.  W.  Hunt  Harris  and  H.  H. 
Taylor,  for  defendant  in  error: 

The  verdict  will  not  be  set  aside  because 
contrary  to  the  evidence  or  excessive. 

Lamps  V.  State,  51  Fla.  51,  40  So.  180; 
Consolidated  Naval  Stores  Co.  v.  McNeill,  60 
Fla.  39,  53  So.  843;  Seaboard  Air  Line  R. 
Co.  V.  Moseley,  60  Fla.  187,  53  So.  718; 
Bexley  v.  State,  59  Fla.  7,  51  So.  278;  At- 
lantic Coast  Line  R.  Co.  v.  Turner,  59  Fla. 
118,  52  So.  586;  Florida  R.  Co.  v.  Dorsey,  59 
Fla.  264,  52  So.  963;  Valdosta  Mercantile 
Co.  V.  White,  56  Fla.  704,  47  So.  961;  At- 


entitle  plaintiff  to  give  evidence  of  any  par- 


ticular kind  of  damages. 


Elements   or  matters   to  be  considered — in 

general. 

It  has  been  said  that,  although  a  libel 
upon  a  merchant  may  have  been  intended 
to  injure  him  merely  in  his  business,  the 
injured  party  is  not  necessarily  confined  in 
respect  to  damages  to  the  effect  of  the  libel 
on  his  business;  the  effect  of  such  a  libel 
may  exist  without  having  come  in  a  tangi- 
ble form  to  the  knowledge  of  the  party  li- 
beled. It  may  not  occasion  him  actual  in- 
jury for  years,  but  may  have  that  effect 
when  and  where  least  expected;  and  it  is 
not  the  purpose  of  the  offender  in  a  libelous 
publication  that  governs  or  limits  the  dam- 
ages, but  its  effect.  Brown  v.  Durham,  — 
Tex.  Civ.  App.  — ,  42  S.  W.  331. 

Tlie  jury  should  consider  all  the  con- 
sequences of  the  wrongful  act  which  were 
reasonably  to  be  foreseen,  and  which  were 
the  result  in  the  usual  order  of  things  of 
such  wrongful  act  (King  v.  Patterson,  49 
N.  J.  L.  417,  60  Am.  Rep.  022,  9  Atl.  705)  ; 
or  such  injury  as  was  the  natural,  direct, 
and  reasonable  consequence  of  the  words 
spoken  (Blumhardt  v.  Rohr,  70  Md.  328, 
17  Atl.  266). 

It  has  been  said  that  special  damages, 
though  not  essential  to  an  action  for  words 
slanderous  per  «e,  arc  provable  in  aggrava- 
tion of  damages,  provided  they  have  been 
alleged  with  sufficient  particularity  to  give 
tlie  defendant  notice  of  the  case  he  has  to 
meet,  and  in  such  a  case  the  jury  may  also 
award  exemplary  and  punitive  damages  as 
a  punishment  to  the  defendant.  Ibid 
(butcher  charged  by  butchers'  union  with 
selling  diseased  meat). 

But  where  a  report  issued  by  a  mercan- 
tile agency  is  not  libelous  per  «e,  but  only 
in  respect  to  special  damages  alleged,  evi- 
dence of  damages  should  be  excluded  where 
no  connection  is  shown  between  them  and 
the  publication;  in  such  a  case,  the  cause 
of  the  damage  is  a  mere  conjecture.  New- 
bold  V.  J.  M.  Bradstrect  &  Son,  67  Md.  38, 
40  Am.  Rep.  426. 
44  L.R.A.(N.S.) 


In  case  of  an  article  libelous  per  se,  the 
one  injured  is  not  limited  in  his  recovery 
to  damages  affecting  his  business,  but  may 
recover  for  injury  to  his  fame,  reputation, 
and  credit,  and  such  injury  is  presumed. 
Bohan  v.  Record  Pub.  Co.  1  Cal.  App.  429, 
82  Pac.  634. 

Also  in  case  of  an  article  libelous  per  se, 
actual  damages  are  presumed.  Orth  v. 
Featherly,  87  Mich.  316,  49  N.  W.  640;  Si- 
mons v.  Burnham,  102  Mich.  189,  60  N.  W. 
476. 

In  Simons  v.  Burnham,  supra,  it  is  said, 
however,  that  in  such  case  damages  can  be 
awarded  only  by  way  of  compensation  to 
the  plaintiff  for  injury  actually  suffered  by 
reason  of  the  false  publication;  no  damages 
by  way  of  punishing  the  defendant. 

— diminution  of  business. 

In  cases  such  as  these  of  defamation  of  a 
merchant,  plaintiff  is  generally  allowed  to 
show  a  general  diminution  or  loss  of  busi- 
ness after  the  alleged  wrong  was  committed, 
and  the  jury  may  consider  such  loss  in  de- 
termining the  damages.  Inland  Printer 
Co.  v.  Economical  Half  Tone  Supply  Co.  99 
III.  App.  8;  New  Iberia  Extract  of  Tobasco 
Pepper  Co.  v.  E.  Mcllhenny's  Son,  —  La. 
— ,  61  So.  131;  Blumhardt  v.  Rohr,  70  Md. 
328,  17  Atl.  266;  Landon  v.  Watkins,  61 
Minn.  137,  63  N.  W.  615;  Noeninger  v. 
Vogt,  88  Mo.  589;  Bergmann  v.  Jones,  94 
N.  Y.  51;  Daisley  v.  Dun,  107  Fed.  218, 
Daislcy  v.  Douglass,  119  Fed.  485. 

So,  where  a  baker  sued  a  member  of  the 
board  of  health  for  the  publication  of  an 
article  in  a  newspaper  charging  plaintiff 
with  stupidity  or  dishonesty  in  selling  cer- 
tain goods,  it  was  held  competent  for  the 
plaintiff  to  show  that  his  trade  fell  off,  and 
that  the  customers,  when  refusing  to  pur- 
chase, gave  the  publication  of  the  article 
as  the  reason.  Hubbard  v.  AUyn,  200 
Mass.   166.  86  N.  E.  356. 

Plaintiff  may  also  trace  the  loss  in  trade, 
if  he  can,  to  the  alleged  slander.  Noenin- 
ger v.  Vogt,  88  Mo.  589. 

A  sensible  diminution  of  sales  constitutes 
some  proof  of  special  damages,  and  should 
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lantic  Coast  Line  R.  Ck>.  v.  Dees,  66  Fla. 
129,  48  So.  28;  Atlantic  Coast  Line  R.  Co. 
Y.  Beazley,  54  Fla.  423,  45  So.  761 ;  Simms 
▼.  Hodges,  34  Fla.  498,  16  So.  317;  Schultz 
V.  Pacific  Ins.  Co.  14  Fla.  73;  McNish  v. 
State,  47  Fla.  69,  36  So.  176;  Seaboard  Air 
Line  R.  Co.  v.  Scarborough,  52  Fla.  425,  42 
So.  706;  Thayer,  Ev.  208  et  seq. 

Mr.  A.  H.  Williams  also  for  defendant 
in  error. 

Whitfield,  J.,  delivered  the  opinion  of 
the  court: 

Garfunkel  brought  an  action  of  trespass 
on  the  case  against  Wolkowsky,  in  which  the 
declaration  alleges,  in  effect,  that  the  plain- 
tiff was,  and  still  is,  a  merchant  conducting 
a  general  mercantile  business  in  the  sale  of 


clothing,  hats,  shoes,  furniture,  and  other 
merchandise  in  Key  West,  Florida;  that 
most  of  plaintiff's  stock  in  trade  was  ob- 
tained on  credit  from  wholesale  merchants, 
owing  to  the  limited  capacity  of  plaintiff, 
which  fact  was  well  known  to  defendant  at 
the  time  of  the  grievances  herein  stated; 
that  plaintiff  was  before  and  at  said  time 
solvent  and  in  a  position,  by  reason  of  his 
good  name,  fame,  aiid  reputation,  to  buy 
such  goods,  wares  and  merchandise  as  he 
needed  on  long  time  credit;  that  by  means 
of  which  plaintiff  had  deservedly  obtained 
the  good  opinion  and  credit  of  all  his  neigh- 
bors, merchants  in  trade,  and  creditors  in 
general  in  said  city  and  in  the  United  States, 
to  whom  he  was  in  any  wise  known,  and 
was  daily  and  honestly  acquiring  great  gains 


be  considered  unless  attributable  to  other 
and  different  causes.  Bergmann  v.  Jones, 
94  N.  Y.  61. 

In  Sewall  v.  Catlin,  3  Wend.  291,  it  was 
said  ^hat  where  plaintiff  claims  eeneral 
damages  only,  in  consequence  of  defend- 
ant's alleged  slander,  the  jury  may  consider 
the  probable  effect  of  such'  slander,  and 
give  damages  accordingly;  but  where  a  spe- 
cific injury  is  alleged,  the  report  which 
occasioned  it  must  be  clearly  traced  to  de- 
fendant. 

And  in  case  of  libel  not  actionable  per 
96,  but  false  and  intended  to  cause  damage, 
evidence  of  general  loss  of  business  is  ad- 
missible, without  specific  proof  of  the  loss 
of  any  particular  customers  or  orders,  and 
such  evidence  is  sufiicient  to  sustain  the 
action.  Ratcliffe  v.  Evans  [1892]  2  Q.  B. 
524,  61  L.  J.  Q.  B.  N.  S.  535,  66  L.  T.  N.  S. 
794,  40  Week.  Rep.  578. 

In  Delegal  v.  Highley,  8  Car.  4t  P.  444, 
6  Scott,  154,  3  Bing.  N.  C.  950,  3  Hodges, 
158,  6  L.  J.  C.  P.  N.  S.  337,  it  was  said 
that  if  the  plaintiff  relies  only  on  general 
injury  to  his  business,  in  a  case  where  the 
law  presumes  such  injury,  he  should  not  be 
allowed  to  prove  a  general  diminution  of 
business. 

— suspension  of  business. 

It  seems  that  in  assessing  damages  the 
jury  may  take  into  consideration  the  fact 
that,  as  a  result  of  the  defamatory  words, 
plaintiff  was  compelled  to  suspend  business. 
Mitchell  V.  Bradstreet  Co.  116  Mo.  226,  20 
L.R.A.  138,  38  Am.  St.  Rep.  692,  22  S.  W. 
358,  724;  Minter  v.  Bradstreet  Co.  174  Mo. 
444,  73  S.  W.  668;  Ryan  v.  Burger  &  H. 
Brewing  Co.  37  N.  Y.  S.  R.  287,  13  N.  Y. 
Supp.  660. 

The  jury  may  also  consider  the  fact  that 
the  plaintiff  was  forced  thereby  to  sell 
his  stock  of  goods  or  fixtures  at  a  sacri- 
fice. Mitchell  V.  Bradstreet  Co.  and  Ryan 
V.  Burger  &  H.  Brewing  Co.  supra. 

— prospective  damages. 


In  Gregory  v.  Williams,  1  Car.  &  K.  65, 
where  slate  merchants  who  rented  a  quarry 
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claimed  injury  from  a  letter  written  by 
defendant  to  the  agent  of  their  landlord 
chai^ng  them  with  fraudulent  accounts,  it 
was  said  that  the  jury  might  consider  how 
far  the  plaintiffs  were  likely  to  be  injured 
in  the  future. 

But  in  Bradstreet  Co.  v.  Oswald,  96  Ga. 
396,  28  S.  E.  423,  where  a  general  merchant 
sued  a  commercial  agency  for  distributing 
among  its  subscribers  a  statement  that  a 
judgment  had  been  recovered  a^inst  him,  it 
was  said  that  damages  resulting  from  his 
inability  thereafter  to  obtain  goods  on  cred- 
it to  be  sold  to  his  customers,  and  con- 
sequent loss  of  profits  on  such  sales,  were 
too  remote  and  speculative,  and  too  much 
dependent  upon  other  and  independent 
causes,  to  be  made  the  basis  of  recovery. 
The  court  remarks  that  there  are  too  many 
hazards  and  chances  dependent  upon  the 
conduct  of  a  mercantile  business  to  allow 
prospective  profits  in  computation  of  dam- 
ages where  they  are  not  capable  of  exact 
ascertainment  or  traceable  directly  to  the 
libeL 

— injury  to  credit. 

In  assessing  damages,  the  jury  mav  con- 
sider the  injury  suffered  by  plaintiff  with 
respect  to  his  character,  credit,  or  reputa- 
tion as  a  merchant.  Bohan  v.  Record  Pub. 
Co.  1  CaL  App.  429,  82  Pac.  634;  Mitchell  v. 
Bradstreet  Co.  116  Mo.  226,  20  LJELA.  138, 
38  Am.  St.  Rep.  692,  22  S.  W.  358,  724; 
Minter  v.  Bradstreet  Co.  174  Mo.  444,  73 
S.  W.  668;  Bradstreet  Co.  v.  GiU,  72  Tex. 
116,  2  L.R.A.  405,  13  Am.  St.  Rep.  768,  9 
S.  W.  753;  Chiatovich  v.  Hanchett,  96 
Fed.  681,  affirmed  in  41  C.  C.  A.  648,  101 
Fed.  742. 

In  Daisley  v.  Dun,  107  Fed.  218,  where  a 
merchant  and  contractor  sued  a  credit 
agency  for  false  reports  to  its  subscribers 
that  he  had  assigned  for  the  benefit  of  cred- 
itors, the  court  said  that  the  jury  should 
consider  the  diminution  of  sales  and  the 
general  injury  to  his  reputation  as  a  deal- 
er, and  added  that  they  might  distinguish 
between  the  two  in  that  (a)  it  is  a  well- 
known  fact  that  a  merchant  in  poor  credit 
is    ordinarily   compelled   to   pay   more   for 
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and  profits  in  said  trade  and  business,  to 
the  comfortable  support  of  himself  and  fam- 
ily; that  defendant  well  knowing  this  and 
being  a  competitor  of  defendant^  and  con- 
triving, and  wickedly  and  maliciously  in- 
tending, to  injure  plaintiff  in  his  good  name, 
fame  and  credit,  and  to  bring  him  into  pub- 
lic scandal,  infamy,  disgrace,  and  bank- 
ruptcy, and  caused  it  to  be  suspected  and 
believed  that  plaintiff  had  been  and  was 
bankrupt,  and  not  able  to  meet  his  just 
obligations  when  the  same  became  due,  and 
to  vex,  harass,  oppress,  impoverish,  and 
wholly  ruin  plaintiff  in  his  trade  and  busi- 
ness and  otherwise,  the  defendant  on  a 
stated  day  did  falsely,  wickedly,  and  mali- 
ciously say  to  named  persons  that  plaintiff 
had  failed  in  his  said  business,  had  made 


an  assignment  and  become  a  bankrupt ;  that 
the  defendant  had  seen  the  papers  filed 
in  the  United  States  court;  that  plaintiff 
"had  busted,  keys  and  all;"  that  plaintiff 
"had  failed  and  gone  into  bankruptcy;" 
that  by  means  whereof  the  plaintiff  has  been 
and  is  greatly  injured  in  his  good  name, 
fame,  and  credit,  and  brought  into  public 
scandal,  infamy,  and  disgrace,  to  the  dam- 
age of  plaintiff  in  the  sum  of  $15,000.  A 
plea  of  not  guilty  was  interposed.  At  the 
trial  a  verdict  and  judgment  in  favor  of 
the  plaintiff  for  $5,000  were  rendered,  and 
the  defendant  took  writ  of  error. 

The  only  assignment  of  error  that  merits 
discussion  in  this  opinion  is  that  the  judg- 
ment is  excessive  in  amount.  It  appears 
that  the  defendant  in  a  rather  exultant  man- 


merchandise  than  one  in  good  credit;  (b) 
it  is  a  well-know^n  fact  that  parties  who 
have  contracts  to  give  are  reluctant  to  give 
them  to  persons  of  doubtful  financial  repu- 
tation. 


— ^injury  to  feelings. 

It  has  been  said  that  the  jury  may  con- 
sider any  general,  natural  tendency  of  words 
libelous  per  ae  to  injure  plaintiff's  feelings 
(Simons  v.  Burnham,  102  Mich.  189,  60  N. 
W.  476)  ;  especially  where  actual  malice  is 
shown,  the  jury  may  consider  injury  to 
feelings  and  shame  and  disgrace  (Orth  v. 
Featherly,  87  Mich.  315,  49  N.  W.  640). 

And  in  case  of  slander  per  ae,  it  has  been 
said  that  the  jury  may  consider  injury  to 
feelings  and  character.  Blumhardt  v.  Rohr, 
70  Md.  328,  17  Atl.  266. 


Malice;  exemplary  damages;  mitigation  of 

damages. 

The  jury  may  consider  the  malice  or 
good  faith  of  the  defendant.  Simons  v. 
Burnham,  supra. 

And  where  actual  malice  is  shown,  the 
jury  is  not  restricted  to  mere  pecuniary 
loss,  but  may  inflict  damages  for  exam- 
ple's sake,  or  by  way  of  punishment  (Orth 
v.  Featherly,  87  Mich.  315,  49  N.  W.  640; 
Minter  v.  Bradstreet  Co.  174  Mo.  444,  73 
S.  W.  668) ;  or  where,  in  case  of  libel  per  se, 
malice  is  presumed  (Pennsylvania  Iron 
Works  Co.  V.  Vogt  Mach.  Co.  139  Ky.  497, 
8  L.R.A.(N.S.)   1023,  96  S.  W.  551). 

So,  where  a  merchant  is  maliciously  li- 
beled, he  is  entitled  to  recover,  in  addition 
to  general  damages,  any  special  damages 
that  are  actual  and  substantial,  having 
actually  accrued  at  the  time  of  the  com- 
mencement of  the  suit,  and  being  the  im- 
mediate consequences  of  the  defamatory 
words.  Dun  v.  Weintraub,  111  Ga.  416, 
60  L.R.A.  670,  36  S.  E.  808. 

In  Prince  v.  Socialistic  C?o-op.  Pub.  Asso. 
31  Misc.  234,  64  N.  Y.  Supp.  285,  it  was 
said  that  the  right  to  award  punitive  or 
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vindictive  damages  depends  upon  a  finding 
of  actual  malice  or  wanton  and  reckless 
charges;  otherwise  there  is  no  right  to 
award  more  than  compensatory  damages. 

So,  defendant  may  show  in  mitigation^ 
if  he  can,  that  he  was  not  actuated  by  ill- 
will  or  a  feeling  of  personal  spite,  and  his 
own  testimony  may  be  received  to  that 
point.  But  no  amount  of  testimony  of  this 
character  can  disprove  that  malice  which 
constitutes  a  necessary  ingredient  of  the 
cause  of  action  where  the  publication  of 
the  false  and  libelous  matter  is  admitted, 
since  the  law  presumes  malice  in  such  a 
case,  and  there  is  no  way  to  rebut  that 
presumption  except  by  proof  of  the  truth  of 
the  charge.  Mowry  v.  Raabe,  89  Cal.  606, 
27  Pac.  157. 

And  it  has  been  said  that  in  some  cases 
the  jury  may  consider  that  the  good  faith 
of  defendant  should  reduce  the  damages  to 
a  mere  nominal  sum.  Simons  v.  Burnham, 
supra. 

In  King  v.  Patterson,  49  N.  J.  L.  417,  60 
Am.  Rep.  622,  9  Atl.  705,  it  was  said  that 
in  cases  of  publication  actionable  per  «e,  or 
in  cases  where  the  law  conclusively  pre- 
sumes malice,  good  faith  and  an  honest  be- 
lief in  the  truth  of  the  publication  and  the 
absence  of  actual  malice  may  pi^tect 
against  exemplary  damages,  but  will  not 
bar  the  action.  To  the  same  effect  is  Min- 
ter V.  Bradstreet  Co.  supra. 

So  the  jury  should  consider  defendant's 
claim  that  he  had  been  advised  that  the 
report  was  true,  as  bearing  upon  the  ques- 
tion of  malice.    Orth  v.  Featherly,  supra. 

But  the  fact  that  defendant  may  have 
heard  reports  which  he  merely  repeats  is 
no  justification  or  excuse.     Ibid. 

And  in  case  of  publications  libelous  per 
8€,  ill-will  or  malice  is  presumed,  and  where 
exemplary  damages  are  not  claimed,  evi- 
dence of  lack  of  ill-will  on  the  part  of  de- 
fendant is  not  legitimate,  and  should  not 
be  considered  in  mitigation  of  damages. 
Bohan  v.  Record  Pub.  Co.  1  Cal.  App.  429, 
82  Pac.  634. 

In  Rosenwald  v.  Hammerstein,  12  Daly, 
377,  it  was  said  that  the  whole  question  of 
malicious  intent  is  exclusively  for  the  jury. 
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ner  made  to  different  persons  statements  in 
effect  that  the  plaintiff  had  failed  in  busi- 
ness, and  that  he,  defendant,  had  seen  the 
bankrupt  papers  in  court.  Defendant  had 
heard  plaintiff  had  failed.  The  statements 
were  false. 

The  plaintiff  testified  that  he  "had  been 
buying  goods  on  credit  ever  since  he  started 
in  business;  that  he  was  a  little  involved 
during  the  panic,  but  that  he  had  no  trouble 
in  getting  his  credit  extended ;  that  his  cred- 
itors always  felt  very  good  towards  him; 
that  lately  he  had  noticed  a  difference;  that 
now  he  was  hunted  and  had  lawsuits;  that 
he  had  eight  sununonses  to  appear  served 
by  the  sheriff;  and  that  people  who  had 
never  pushed  him  before  were  pushing  him 
to-day."     A  witness   testified   without   ob- 


jection that  before  the  report  complained  of 
he  had  indorsed  notes  for  the  plaintiff,  but 
that  he  had  since  refused  to  indorse  notes 
for  the  plaintiff,  because  of  the  rumor  that 
the  plaintiff  was  a  bankrupt. 

The  plaintiff  on  this  record  is  fairly  en- 
titled to  substantial  damages  for  the  wrong 
done  him  in  his  business  repute  by  the  false 
statements  of  the  defendant.  In  the  opinion 
of  the  writer  the  award  of  $5,000  as  dam- 
ages is  excessive;  but  the  majority  of  the 
court  are  of  opinion  that  the  judgment  is 
not  so  large  in  amount  as  to  call  for  an  in- 
terference by  the  appellate  court.  Therefore 
the  judgment  is  afl^rmed. 

Shackleford,  Ch.  J.,  and  Taylor,  Cock- 
rell,  and  Hocker,  JJ.,  concur. 


— ^financial  ability  of  defendant. 

In  Young  v.  Kuhn,  71  Tex.  645,  9  S.  W. 
860,  it  was  said  that  the  rule  which  makes 
the  true  basis  for  damages  in  libel  not  the 
injury  inflicted,  but  the  ability  of  the  of- 
fending person  to  pay,  finds  no  sanction  in 
principle,  and  if  applied  would  lead  to  re- 
sults most  embarrassing  in  the  administra- 
tion of  justice.  And  certainly  no  fact  not 
existing  at  the  time  the  wrongful  act  is 
completed  ought  to  be  taken  into  the  esti- 
mate in  determining  the  quantum  of  pun- 
ishment to  be  imposed.  Whether  the  trial 
be  immediately  after  the  injury  or  after 
the  lapse  of  years,  damages  awarded  as 
punishment  ought  to  be  the  same,  depend- 
ent upon  the  character  of  the  act  to  be 
punished,  and  not  upon  the  ability  of  the 
wrongdoer  to  pay. 

But  in  Templeton  v.  Graves,  69  Wis.  95, 
17  N.  W.  672,  the  court,  in  affirming  a  judg- 
ment of  damages  which  was  admittedly  very 
liberal,  expressly  mentions  the  fact  that 
defendant  was  a  man  of  large  wealth,  who 
could  not  be  punished  adequately  by  an 
award  of  light  damages. 

— ^miscellaneous. 

In  New  Iberia  Extract  of  Tobasco  Pepper 
Cow  V.  E.  Mcllhenny's  Son,  —  La.  — ,61 
So.  131,  where  the  court  assessed  damages, 
one  element  apparently  considered  was  the 
expense  the  plaintiff  was  put  to  in  protect- 
ing his  trade  and  in  defending  suits  against 
his  customers  brought  by  defendants  in 
pursuance  of  their  threat  so  to  do  contained 
in  the  libel. 

Amount  of  damages — question  for  jury. 

Ab  to  general  damages,  t.  e.,  damages 
presumed  from  the  defamation  itself,  in  ac- 
tions for  libel  or  slander  reflecting  upon 
the  integrity  or  responsibility  of  a  mer- 
chant, as  in  other  actions  for  defamation, 
there  is  no  legal  measure,  since  in  the  na- 
ture of  things  the  exact  amount  cannot  be 
proved  with  certainty,  but  the  whole  ques- 
tion as  to  the  amount  of  general  damages 
is  for  the  jury,  and  rests  in  their  diacre- 
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tion.  Locke  v.  Bradstreet  Co.  22  Fed.  771; 
Chiatovich  v.  Hanchett,  96  Fed.  681,  af- 
firmed in  41  C.  C.  A.  648,  101  Fed.  742; 
John  Brenner  Brewing  Co.  v.  McGill,  23 
Ky.  L.  Rep.  212,  62  S.  W.  722;  New  Iberia 
Extract  of  Tobasco  Pepper  Co.  v.  E.  Mc- 
Ilhenny's  Son,  —  La.  — ,  61  So.  131  (for 
the  court  or  jury) ;  Blumhardt  v.  Rohr,  70 
Md.  328,  17  Atl.  266;  Orth  v.  Featherly, 
87  Mich.  315,  49  N.  W.  640;  Simons  v. 
Burnham,  102  Mich.  189,  60  N.  W.  476; 
Minter  v.  Bradstreet  Co.  174  Mo.  444,  73 
S.  W.  668;  Rosenwald  v.  Hammerstein,  12 
Daly,  377 ;  Davey  v.  Davey,  22  Misc.  668, 
50  N.  Y.  Supp.  161,  affirmed  in  36  App.  Div. 
640,  56  N.  Y.  Supp.  1106;  Neal  v.  Lewis, 
2  Bay,  204,  1  Am.  Dec.  640;  Davis  v.  Ruff, 
Cheves,  L.  17,  34  Am.  Dec.  584;  Delegal  T. 
Highley,  8  Car.  k  P.  444,  5  Scott,  154,  3 
Bing.  N.  C.  950,  3  Hodges,  158,  6  L.  J.  C. 
P.  N.  S.  337. 

In  Minter  v.  Bradstreet  Co.  174  Mo.  444, 
73  S.  W.  688,  the  court  quotes  with  ap- 
proval the  following  paragraph  from  1 
Graham  &  Waterman  on  New  Trials,  2d 
ed.  451:  "The  reason  for  holding  parties  so 
tenaciously  to  the  damages  found  by  the 
jury  in  personal  torts  is  that  in  cases  of 
this  class  there  is  no  scale  by  which  the 
damages  are  to  be  graduated  with  certain- 
ty. They  admit  of  no  other  test  than  the 
intelligence  of  a  jury  governed  by  a  sense 
of  justice.  ...  To  the  jury,  therefore, 
as  a  favorite  and  almost  sacred  tribunal,  is 
committed,  by  unanimous  consent,  the  ex- 
clusive task  of  examining  the  facts  and 
circumstances,  and  valuing  the  injury  and 
awarding  compensation  in  damages.  The 
law  that  confers  on  them  this  power,  and 
exacts  of  them  the  performance  of  this 
solemn  trust,  favors  the  presumption  that 
they  are  actuated  by  pure  motives,  .  .  . 
and  it  is  not  until  the  result  of  the  delib- 
eration of  the  jury  appears  in  a  form  cal- 
culated to  shock  the  understanding  and  im- 
press no  dubious  conviction  of  their  preju- 
dice and  passion,  that  courts  have  found 
themselves  compelled  to  interpose." 

Tluis,  it  is  said  to  be  the  province  and 
privilege  of  the  jury  to  judge  of  the  weight 
of  the  evidence  of  damages  and  to  fliid  the 
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amount  to  be  awarded.  Bradstreet  Co.  v. 
Gill,  72  Tex.  116,  2  L.R.A.  405,  13  Am.  St. 
Rep.  768,  9  S.  W.  753. 

And  in  case  of  libel  per  se,  it  is  in  the 
discretion  of  the  jury  to  say  whether  puni- 
tive or  exemplary  damages  shall  be  award- 
ed.   Bergmann  v.  Jones,  94  N.  Y.  51. 

And  where  plaintiff  has  proved  a  certain 
kind  of  damage  occurring  after  the  alleged 
libel  was  published,  it  is  for  the  jury  to 
determine  from  all  the  evidence  whether 
that  damage  is  attributable  to  the  publi- 
cation. Inland  Printer  Co.  v.  Economical 
Half  Tone  Supply  Co.  99  111.  App.  8. 

But  while  the  amount  of  damages  rests 
largely  in  the  discretion  of  the  jury, 
whether  nominal,  compensatory,  or  punitive, 
they  must  exercise  a  sound  discretion 
(Davey  v.  Davey,  22  Misc.  668,  50  N.  Y. 
Supp.  161 ) ;  they  must  determine  the  ques- 
tions of  damages  not  arbitrarily,  but  by 
sound,  temperate,  deliberate,  and  reason- 
able exercise  of  the  functions  vested  in 
them  by  law  (Minter  v.  Bradstreet  Co. 
174  Mo.  444,  73  S.  W.  668) ;  they. must  de- 
termine the  question  from  the  whole  case, 
on  good  judgment,  soberly  and  calmly 
(Simons  v.  Burnham,  102  Mich.  189,  60  N. 
W.  476). 

The  power  of  the  court  to  interfere  with 
the  jury's  assessment  of  damages  in  cases 
of  this  character,  either  to  set  aside  their 
verdict  or  to  reduce  the  amount,  will  or- 
dinarily not  be  exercised  except  in  cases 
where  the  award  is  so  clearly  inadequate 
or  excessive  as  to  be  deemed  the  result  of 
passion,  prejudice,  ignorance,  or  corruption. 
For  specific  amounto  held  excessive  or  not 
excessive,  and  the  circumstances  of  the 
cases,  see  below. 

The  jury's  award  will  not  be  disturbed 
on  a  mere  difference  of  opinion,  and  there- 
fore the  court  will  not  interfere  with  the 
verdict  simply  because  it  may  be  larger 
than  they  themselves  would  have  rendered 
(John  Brenner  Brewing  Co.  v.  McGill,  23 
Ky.  L.  Rep.  212,  62  S.  W.  722;  Davis  v. 
Ruff,  Cheves,  L.  17,  34  Am.  Dec.  584;  Dais- 
ley  V.  Dun,  107  Fed.  218 ) ;  especially  after 
two  juries  have  found  substantially  the 
same  amount.  (John  Brenner  Brewing  Co. 
V.  McGill,  supra)  ;  or  where  there  are  ele- 
ments which  it  is  impossible  for  the  court 
to  compute,  and  the  mind  of  the  court 
wavers  on  the  question  whether  the  award 
is  actually  excessive  (Daisley  v.  Dun,  su- 
pra). 

Nor  will  the  appellate  court  necessarily 
reverse  a  judgment  for  damages,  although 
they  might  feel  more  certain  that  justice 
would  have  been  done  if  the  trial  court  in 
its  discretion  had  set  aside  the  verdict  and 
granted  a  new  trial  unless  the  plaintiff  re- 
mitted a  portion  of  such  damages.  Brown 
V.  Vannaman,  85  Wis.  451,  39  Am.  St.  Rep. 
860,  55  N.  W.  183. 

It  has  been  held  not  reversible  error  for 
the  trial  judge  to  inform  the  jury  as  to 
what  amount  of  damages  would  carry  costs. 
Steketee  v.  Kimm,  48  Mich.  322,  12  N.  W. 
177. 

In  determining  the  amount  of  compensa- 
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tory  damages,  the  jury  should  assess  such 
damages  as  they  believe  to  be  just,  fair, 
and  reasonable  (Locke  v.  Bradstreet  Co.  22 
Fed.  771;  Chiatovich  v.  Hanchett,  96  Fed. 
681;  New  Iberia  Extract  of  Tobasco  Pepper 
Co.  V.  E.  Mcllhenny's  Son,  —  La.  — ,  61 
So.  131 )  ;  or  damages  that  are  reasonably 
proportionate  to  the  injury  done  (Davey  v. 
Davey,  22  Misc.  668,  50  N.  Y.  Supp.  161); 
or  damages  that  will  recompense  the  plain* 
tiff  for  the  natural  consequences  or  effects 
of  the  language  used, — not  fanciful  dam- 
ages, not  wild  or  speculative  damages,  or 
damages  by  way  of  revenge  (Simons  v. 
Burnham,  102  Mich.  189,  60  N.  W.  476). 

Plaintiff  is  entitled  to  such  damages  as 
will  compensate  plaintiff  for  th6  injury 
which  directly  or  indirectly,  or  as  an  or- 
dinary or  probable  result,  would  flow  from 
the  language  used.  Brown  v.  Durham,  «- 
Tex.  Civ.  App.  — ,  42  S.  W.  331. 

Where  a  produce  association  reported  a 
grocer  as  delinquent  when  in  fact  he  was 
not,  and  where  no  actual,  pecuniary  loss 
was  shown,  but  only  certain  inconvenience 
in  that  he  was  required  to  pay  cash  for  his 
green  groceries  on  delivery,  instead  of  set- 
tling at  the  end  of  the  week,  and  where  it 
was  shown  that  he  could  at  times  procure 
no  produce  and  lost  some  orders  and  pos- 
sibly some  customers,  but  where  he  could 
not  give  even  an  estimate  of  the  actual 
amount  of  his  losses,  it  was  held  that  this 
evidence  might  justify  nominal  damages, 
but  not  substantial  damages.  Woodhouse 
V.  Powles,  43  Wash.  617,  8  L.R.A.(N.S.) 
783,  117  Am.  St.  Rep.  1079,  86  Pac.  1063, 
11  Ann.  Cas.  54. 

— not  excesElve. 

Under  the  following  circumstances,  the 
amounts  indicated  have  been  held  not  ex- 
cessive, or  have  been  sustained  without 
comment : 

— $300,  where  a  butcher  was  charged  by 
the  Butchers*  Protective  Union  with  selling 
Chinese  meat  "which  might  spread  pesti- 
lence and  death.  Mowry  v.  Raabe,  89  Cal. 
606,  27  Pac.  157; 

--^1,500,  where  one  merchant  upon  three 
different  occasions  said  of  another  in  the 
same  town,  that  the  latter  had  stolen  two 
or  three  thousand  dollars  from  his  (the 
speaker's)  brother,  both  being  respectable, 
and  no  mitigating  circumstances  being 
shown.     Upham  v.  Dickinson,  50  111.  97; 

— $1,900,  where  a  Brewers'  Protective  As- 
sociation, upon  the  advice  of  a  brewer,  sent 
notices  to  its  subscribers  that  a  saloon 
keeper  was  a  delinquent  customer,  the 
charge  being  false  and  made  for  the  pur- 
pose of  preventing  him  from  purchasing  his 
goods  elsewhere,  and  keeping  him  in  their 
power  after  his  debt  was  paid.  John  Bren- 
ner Brewing  Co.  v.  McGill,  23  Ky.  L.  Rep. 
212,  62  S.  W.  722; 

— $5,000,  where  one  ice  machine  manu- 
facturer charged  that  another  was  a  second- 
hand dealer,  used  inferior  material,  ran  a 
scab  establishment,  and  had  not  a  mechanic 
in  their  whole  establishment,  including  the 
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head  of  the  concern;  held  libelouB  per  ae, 
BO  that  punitive  damages  were  allowed. 
Pennsylvania  Iron  Works  Co.  v.  Vogt  Mach. 
Co.  130  Ky.  497,  8  L.RJ1.(N.S.)  1023,  96 
S.  W.  661; 

— $6,000,  where  one  rival  manufacturer 
and  dealer  sent  circular  letters  to  dealers 
threatening  suit  for  damages  against  any 
person  who  might  offer  for  sale  under  a 
certain  trademark  any  goods  not  made  by 
them;  damages  fixed  by  the  court.  New 
Iberia  Extract  of  Tobasco  Pepper  Co.  v. 
E.  Mcllhenny's  Son,  —  La.  — ,  61  So.  131; 

— $150,  for  the  slander  of  a  butcher  in 
charging  him  with  selling  diseased  meat. 
Bigner  v.  Hodges,  82  Miss.- 215,  33  So.  080; 

— $27,000,  where  a  conunercial  agency 
reported  a  merchant  who  was  doing  a  large 
and  prosperous  business  as  beine  behind 
and  unable  to  meet  current  indeotedness, 
and  suggested  cash  dealings,  and  where  the 
agency  persisted  in  so  reporting  him  for 
several  weeks  after  protest  and  explana- 
tion, and  where  actual  malice  was  shown, 
resulting  in  the  destruction  of  his  credit 
and  standing  and  the  wrecking  of  his  busi- 
ness. Minter  v.  Bradstreet  Co.  174  Mo. 
444,  73  S.  W.  668; 

—$1,626,  where  a  brewer  slandered  a 
saloon  keeper  in  claiming  a  mortgage  upon 
his  business  and  threatening  to  hold  re- 
sponsible therefor  any  other  brewer  who 
supplied  him  with  goods,  resulting  in  his 
inability  to  get  beer  and  the  destruction  of 
his  business,  and  where  it  was  shown  that 
he  was  compelled  to  sell  the  fixtures  for 
$100,  whereas  otherwise  he  could  have  ob- 
tained $1,700  for  the  same.  Ryan  v.  Bur- 
ger &  H.  Brewing  Co.  37  N.  Y.  S.  R.  287, 
13  N.  Y.  Supp.  660; 

— $1,600,  where  a  newspaper  account  of 
a  merchant's  lawsuit  was  accompanied  with 
comment,  inference,  and  insinuation,  direct- 
ly tending  to  excite  ridicule  and  deprecia- 
tion of  his  character,  and  clearly  implying 
his  inability  to  meet  his  pecuniary  obliga- 
tions, resulting  in  the  immediate  require- 
ment by  his  bank  of  a  statement  of  his  as- 
sets and  liabilities,  and  considerable  loss  of 
trade;  paper  issued  32,000  copies,  daily. 
Brown  v.  Providence  Teleg.  Pub.  Co.'  25  R. 
I.  117,  64  Atl.  1061. 

In  the  following  cases,  the  amounts 
awarded  were  considered  rather  liberal,  but 
were  held  not  to  be  so  excessive  as  to  evince 
passion  or  prejudice  on  the  part  of  the  jury, 
and  accordmgly  no  interference  in  the  ver- 
dict was  made  by  the  court: 

— $6,600,  where  a  conmiercial  agency  sent 
to  its  subscribers  notice  that  the  plaintiff 
had  assigned,  the  plaintiff  having  a  large 
and  lucrative  business  conducted  principally 
upon  credit,  his  creditors  immediately  be- 
coming restless,  some  placing  their  claims 
in  the  hands  of  attorneys,  some  writing  ur- 
gent letters,  one  stopping  goods  in  transit, 
and  others  so  arousing  the  principal  credi- 
tor that  he  took  urgent  steps  which  caused 
the  sale  of  plaintifl^s  property  at  a  sacri- 
fice and  a  suspension  of  his  business.  Mit- 
chell V.  Bradstreet  Co.  116  Mo.  226,  20 
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L.R.A.  138,  38  Am.  St.  Rep.  592,  22  S.  W. 
358,  724; 

—-^350,  where  a  distiller  was  charged 
with  imminent  failure,  but  no  special  dam- 
ages alleged,  the  only  result  shown  being 
that  some  of  his  creditors  crowded  him. 
Ostrom  V.  Calkins,  5  Wend.  263; 

— $6,000,  where  a  commercial  agency  re- 
ported to  its  subscribers  that  plaintiff's 
firm  did  not  thrive,  that  one  member  was 
not  a  successful  manager,  another  a  nega- 
tive character,  and  another  an  unprincipled 
character.  Taylor  v.  Church,  1  E.  D. 
Smith,  279,  reversed  in  8  N.  Y.  462,  on  an- 
other point; 

— $3,000,  where  one  merchant  slandered 
another  in  the  same  city  by  calling  him  a 
rascal,  scoundrel,  liar,  villain,  swindler,  and 
thief,  and  saying  that  his  bills  had  been  pro- 
tested in  England,  and  that  he  was  un- 
worthy of  credit.  Neal  v.  Lewis,  2  Bay, 
204,  1  Am.  Dec.  640; 

-—$4,700,  where  an  employer  of  men  in  a 
mining  town  posted  a  notice  enjoining  them 
to  have  no  dealings  with  another  in  the 
same  town  who  was  a  merchant  and  a  re- 
finer of  ore,  and  kept  a  saloon  and  boarding 
house.  Chiatovich  v.  Hanchett,  96  Fed.  681, 
affirmed  in  41  C.  C.  A.  648,  101  Fed.  742; 

— £50,  where  an  article,  without  malice 
but  by  mistake,  imputed  bankruptcy,  in- 
stead of  dissolution  of  partnership  as  was 
intended,  and  where  the  mistake  was  im- 
mediately retracted  and  apology  offered. 
Shepheard  v.  Whitaker,  L.  R.  10  C.  P.  602, 
32  L.  T.  N.  S.  402. 

And  where  plaintiff  obtained  a  verdict  of 
$3,500  in  an  action  for  slander  for  saying 
that  he  was  broke  and  could  not  pay  more 
than  50  cents  on  the  dollar,  and  probably 
not  more  than  10  cents,  that  his  note  would 
not  do,  that  he  was  regarded  as  insolvent, 
and  had  made  an  assignment,  the  verdict 
was  not  disturbed,  although  the  court  says 
it  was  higher  than  they  would  have  found; 
yet  it  was  none  too  high,  if  the  jury  found 
deliberate  malice.  Davis  v.  Ruff,  Cheves, 
L.  17,  34  Am.  Dec.  684. 

And  where  a  milk  dealer  charged  an- 
other with  not  paying  the  shippers  for  the 
milk,  saying  that  he  owed  two  of  them  now, 
and  made  &is  charge  to  one  who  sold  milk 
to  the  other,  it  was  held  that  damages  of 
$2,500  were  not  so  excessive  as  to  create  the 
belief  that  the  jury  was  misled  either  by 
passion,  prejudice,  or  ignorance,  or  that 
the  trial  court  abused  its  discretion  in  al- 
lowing the  verdict  to  stand;  and  the  judg- 
ment was  affirmed.  Brown  v.  Vannaman, 
85  Wis.  461,  39  Am.  St.  Rep.  860,  56  N.  W. 
183. 

And  where  a  merchant  and  postmaster 
was  charged  with  breaking  ooen  a  granary 
and  stealing  wheat,  the  verdict  of  $2,000 
was  said  to  be  very  liberal,  but  when  it  was 
considered  that  the  defendant  persisted  for 
many  months  in  the  false  charge,  repeated 
it  to  many  citizens,  was  evidently  prompted 
by  ill-will  and  bad  intent,  and  was  a  man  of 
wealth,  who  could  not  be  adequately  pun- 
ished by  any  award  of  light  damages,  the 
court  deemed  it  not  so  large  that  it  must 
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have  been  the  result  of  perverted  judgment 
or  any  improper  influence  on  the  minds  of 
the  jury,  and  it  was  sustained.  Templeton 
V.  Graves,  69  Wis.  96,  17  N.  W.  672. 

— excessive. 

In  the  following  cases,  under  the  circum- 
stances indicated,  the  amounts  awarded  by 
the  jury  were  deemed  so  excessive  as  to  re- 
quire interference  by  the  court. 

— $499,  where  a  credit  agency  reported 
that  a  grocer  had  been  sued,  and  where 
there  was  no  proof  of  general  damages  and 
the  verdict  rested  entirely  upon  proof  of 
special  damages;  the  court  reduced  the 
award  to  $160.  Giacona  &  Son  v.  Brad- 
street  Co.  48  La.  Ann.  1191,  20  So.  706; 

— $3,250,  where  a  grocer  had  printed  and 
distributed  circulars  stating  among  other 
things  that  an  unscrupulous  grocer  of  the 
same  name  (who  was  in  fact  his  brother) 
in  the  immediate  vicinity  advertised  certain 
goods  with  a  view  to  deceive  the  public,  and 
might  sell  an  inferior  article,  and  where  it 
was  shown  that  the  plaintiff's  store  was  in- 
expensive; the  verdict  was  cut  down  to 
$1,600.  Davey  v.  Davey,  22  Misc.  668,  50 
N.  Y.  Supp.  161,  affirm^  in  36  App.  Div. 
640,  56  N.  Y.  Supp.  1106; 

—$8,000,  where  a*  member  of  a  church 
who  was  a  dealer  in  drugs  and  paints  sued 
certain  fellow  members  for  having  charged 
him  with  forgery,  which  charge  was  sus- 
tained in  the  church  trial  and  resulted  in 
his 'suspension  from  membership;  in  his  ac- 
tion against  his  informer  for  libel,  a  ver- 
dict for  $8,000  was  said  to  be  "intemperate," 
and  a  new  trial  was  granted.  Butterworth 
v.  Todd,  76  N.  J.  L.  317,  70  Atl.  139 ; 

— $20,000,  where  a  bank,  after  turning 
over  to  a  notary  for  collection  a  draft 
against  plaintiff,  and  after  the  draft  was 
actually  paid,  sent  to  tlie  bank  of  issue  a 
post  card  stating  that  the  plaintiff  was  in 
the  hands  of  a  notary,  resulting  in  the  gen- 
eral report  that  the  plaintiff  was  insolvent 
and  an  investigation  by  commercial  agencies 
and  the  loss  of  one  customer;  judgment  re- 
versed and  a  new  trial,  granted.  Continen- 
tal Nat.  Bank  v.  Bowdre  Bros.  92  Tenn.  723, 
23  S.  W.  131. 

And  where  it  was  shown  that  plaintiff 
suffered  a  loss  of  business  of  about  $20,000 
within  two  years,  and  it  appeared  that 
there  was  no  likelihood  of  a  continuing 
diminution  of  credit,  it  was  said  that  the 
jury  should  not  allow  for  more  than  rea- 
sonable estimated  profits  on  that  amount  of 
business,  having  in  view  the  fact  that  the 
diminished  business  ordinarily  carries  with 
it  the  same  cost  or  routine  expenses  that 
is  required  for  the  full  volume  of  business, 
and  upon  this  reckoning  it  was  considered 
that  $5,000  was  excessive,  and  the  court  re- 
duced it  to  $3,000.  Daisley  v.  Douglass, 
119  Fed.  485. 

And  where  a  telegraph  company  sent  a 
message  for  publication  charging  certain 
importing  wholesale  merchants  in  a  large 
city  with  having  failed  under  heavy  liabil- 
tio8,  the  report  being  false,  but  the  plain- 
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tiff  actually  failing  shortly  afterward,  and 
where  the  jury  assessed  $7,000  damage,  it 
was  held  by  a  divided  court  upon  appeal 
that  this  was  excessive  and  a  new  trial  was 
ordered.  Dominion  Teleg.  Co.  v.  Silver,  10 
Can.  S.  C.  238.  H.  C.  Sh. 


IliLINOIS  SUPREME  COURT. 

PITTSBURG,  CINCINNATI,  CHICAGO,  & 
ST.  LOUIS  RAILWAY  COMPANY 

V. 

CITY  OP  CHICAGO,  Appt. 

(242  lU.  178,  89  N.  £.  1022.) 

Mob  *  destrnction  of  property  *  bailee 
*  liability  of  city. 

1.  A  railroad  company  in  possession  of 
cars  of  other  companies  in  the  regular 
course  of  its  business  as  a  common  carrier 
is  within  the  protection  of  a  statute  making 
a  city  liable  in  case  property  is  destroyed 
by  a  mob,  "to  an  action  by  or  in  behalf  of 
the  person  whose  property  was  thus  de- 
stroyed," for  three  quarters  of  the  value  of 
the  property,  under  a  title  indicating  a  pur- 
pose to  indemnify  "owners  of  property.** 

Carrier  —  liability    for    loss    through 
mob. 

2.  The  rule  relieving  common  carriers 
from  liability  for  loss  through  the  public 
enemy  does  not  extend  to  relieving  it  from 
liability  for  injury  to  property  in  its  pos- 
session as  such  by  mobs  and  riots. 

Municipal  corporation  *  destruction  of 
property  by  a  mob  *  notice. 

3.  The  notice  of  loss  of  property  de- 
stroyed by  a  mob,  which  the  statute  requires 
to  be  given  to  the  city  which  is  charged 
with  liability  for  the  loss,  "by  any  person 
or  corporation  whose  property  shall  have 
been  destroyed,"  may  be  given  by  a  rail- 
road company  with  respect  to  cars  of  other 
companies  destroyed  while  in  its  possession 
as  a  common  carrier. 

Trial  —  Jury  —  cars  in  transit. 

4.  Whether  cars  destroyed  by  a  mob  while 
in  yarcls  of  a  railroad  company  were  in 


a  railroad  company  were  in 

Note,  *  Liahility  far  property  destroyed 

hy  ftiob. 

As  to  liability  of  city  for  failure  to  pre- 
vent riots  and  unlawful  assemblages,  see 
cases  under  subdivision  III.  of  the  note  at- 
tached to  Van  Cleef  v.  Chicago,  23  L.R.A 
(N.S.)  636. 

As  to  liability  of  carrier  for  injury  to 
passenger  caused  by  a  mob,  see  note  attached 
to  Fewings  v.  Mendenhall,  55  L.R.A.  713. 
The  earlier  cases  covering  this  question  will 
be  found  in  a  note  attached  to  Gianfortone 
V.  New  Orleans,  24  L.R.A.  572. 

Liability  generally. 

In  Wallace  v.  Norman,  9  Okla.  339,  48 
L.R.A.  620,  60  Pac.  108,  it  was  said  that, 
in  the  absence  of  any  legislative  provision 
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transit,  so  as  not  to  be  within  the  operation 
of  a  statute  making  the  municipality  liable 
for  property  destroyed  by  mobs,  is  a  ques- 
tion for  the  jury. 

Evidence  —  record  —  copy  of  original  — 
admissibility. 

5.  Upon  the  question  of  what  ears  were 
destroyed  in  a  certain  yard  by  a  mob,  rec- 
ord books  of  the  railroad  company  are  ad- 
missible, the  entries  in  which  are  shown  to 
have  been  correctly  copied  in  the  regular 
course  of  business  from  reports  by  con- 
ductors and  other  employees  as  to  the  con- 
struction and  present  condition  of  cars,  and 
their  arrival  and  departure  from  yards, 
which  are  also  shown  to  be  correct,  where 
the  preservation  of  the  original  reports 
woulci  have  been  impossible. 

(October  26,  1909.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  Second  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  DuPage  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  the  amount 
allowed  by  statute  for  the  destruction  of 
property  by  mobs  in  the  defendant  city  dur- 
ing a  strike.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  N.  Holt,  with  Mr.  Edward 
J.  Brnndage,  for  appellant: 

The  verdict  and  judgment  were  and  are 
contrary  to  the  law  and  the  evidence. 

Chicago  V.  Manhattan  Cement  Co.  178 
111.  372,  45  L.R.A.  848,  69  Am.  St.  Rep.  321, 
53  N.  E.  68;  Horrigan  v.  Clarksburg,  160 
Mass.  218,  5  L.R.A.  609,  22  N.  E.  897; 
Chicago  V.  Spoor,  190  III.  342,  60  N.  E.  540 ; 


making  the  city  liable,  it  cannot  be  held 
liable  for  the  acts  of  a  mob  in  the  destruc- 
tion of  life  or  property. 

And,  as  a  parish  is  not  a  municipal  cor- 
poration within  the  reasonable  intendment 
of  an  act  which  provides  that  "the  different 
municipal  corporations  in  this  state  shall 
be  liable  for  the  damages  done  to  property 
by  mobs  or  riotous  assemblages  in  their  re- 
spective limits,"  it  was  held  in  Fischer  Land 
&  Improv.  Co.  v.  Bordelon,  52  La.  Ann. 
429,  27  So.  59,  that  a  parish  was  not  liable 
for  damages  caused  by  a  mob  in  destroying 
a  dam  constructed  within  its  limits  and 
under  authority  of  the  parish,  and  the  de- 
struction of  which  the  parish  made  no  effort 
to  prevent,  though  it  had  notice  of  threats 
against  the  property. 

Grounds  of  liability. 

The  theory  of  a  statute  making  a  munic- 
ipality liable  for  damages  by  mob  is  that 
it  is  the  duty  of  the  municipalities  to  pro- 
serve  the  peace  and  protect  the  property  of 
all  persons  within  their  limits,  and  that  im- 
posing such  liability  would  not  only  tend  to 
incite  the  citizens  and  officials  to  greater 
Tigilance,  but  that  the  compulsory  payment 
of  losses  occasioned  by  riots  would  be  a 
proper  and  just  penalty  for  the  negligence 
of  which  they  nave  been  presumptively 
guilty.  The  statute  was  intended  to  punish 
the  inhabitants  for  permitting  riots  and  un- 
lawful assemblages,  and  to  incite  them  to 
prevent  and  suppress  the  same  by  making 
it  a  matter  of  interest  to  the  taxpayers  to 
give  their  moral  support  to  the  enforcement 
of  law  and  order.  Marshall  v.  Buffalo,  50 
App.  Div.  149,  64  N.  Y.  Supp.  411. 

in  Pennsylvania  Co.  v.  Chicago,  81  Fed. 
317,  it  was  said  that  the  contract  of  the  city 
to  preserve  property  within  its  limits,  or 
the  misconduct  or  negligence  of  the  city 
in  the  matter  of  police  provision,  or  the 
exercise  of  its  police  equipment,  might 
properly  be  made  by  the  legislature  the 
basis  of  a  suit  upon  the  part  of  those  who 
had  suffered  losses  by  reason  of  the  city's 
failure  to  nerform  its  contract,  or  its  fail- 
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ure  properly  and  carefully  to  provide  for  or 
execute  police  duties. 

The  charging  of  a  county  with  the  con- 
sequences of  a  riot  was  presumably  under 
the  supposition  that  the  purpose  of  the  act, 
the  object  of  which  is  to  prevent  mobs  and 
riots,  would  be  promoted  by  making  the 
political  district  within  which  the  tumult 
occurred  liable  to  pay  the  damages  done 
to  private  property.  Clark  Threi^  Co.  v. 
Hudson  County,  54  N.  J.  L.  265,  23  Atl. 
820. 

Who  may  maintain  action. 

The  decision  in  Pittsbubg,  C.  C.  &  St.  L. 
R.  Co.  V.  Chicago,  that  the  title  of  the  rail- 
road company  to  the  property  in  its  pos- 
session was  sufficient  to  warrant  a  recovery, 
is  sustained  in  Chicago  v.  Pennsylvania  Co. 
57  C.  C.  A.  509,  119  Fed.  497,  which  was 
an  action  by  the  coQipany  to  recover  for 
the  destruction  of  cars  which  it  had  in  its 
possession  as  lessee  or  bailee,  and  which  is 
sufficiently  set  forth  in  the  opinion  of  the 
principal  case. 

What  is  a  mob  or  riot. 

For  other  cases  on  this  point,  see  note  to 
Adamson  v.  New  York,  10  L.R.A.(N.S.) 
925. 

In  Field  v.  Metropolitan  Police  Dist. 
[1907]  2  K.  B.  853,  it  was  held  that  the 
owner  of  premises  was  not  entitled  to  com- 
pensation under  the  riot  (damages)  act  of 
1886,  which  provides  that  "where  a  house, 
shop,  or  building  in  any  police  district  has 
been  injured  or  destroyed,  or  the  property 
therein  has  been  injured,  stolen,  or  de- 
stroyed, by  any  persons  riotously  and  tu- 
multuously  assembled  together,  such  com- 
pensation *as  hereinafter  mentioned  shall  be 
paid  out  of  the  police  rate  of  such  district 
to  any  person  who  has  sustained  loss  by 
such  injury,  stealing,  or  destruction,"  where 
the  facts  were  that  seven  or  eight  boys  from 
fourteen  to  eighteen  years  of  age  were  in  a 
public  street  shouting  and  using  rough 
language,  some  of  them  standing  with  their 
backs  to  a  wall,  and  the  others  ran  against 
them  or  against  the  wall,  which  resulted 
in  the  wall  falling  down. 
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Bostwick  V.  Minneapolis  &  P.  R.  Co.  2  N.  D. 
440,  61  N.  W.  781;  Koepcke  v.  Wisconsin 
Bridge  k  I.  Co.  116  Wis.  92,  92  N.  W.  668; 
Duryea  v.  New  York,  10  Daly,  300,  affirmed 
in  100  N.  Y.  626;  Adamson  y.  New  York, 
188  N.  Y.  266,  10  L.R,A.(N.S.)  926,  117 
Am.  St.  Rep.  863,  80  N.  E.  937,  11  Ann.  Cas. 
926;  Fauvia  ▼.  New  Orleans,  20  La.  Ann. 
411;  Spies  t.  People,  122  111.  170,  3  Am. 
St.  Rep.  320,  12  N.  £.  866,  17  N.  E.  898,  6 
Am.  Crim.  Rep.  670. 

Evidence  in  relation  to  cars  and  other 
property  in  transit  was  inadmissible. 

Ryan  v.  Baltimore  k  0.  R.  Co.  60  111.  App. 
612;  Chicago  General  Street  R.  Co.  v.  Capek, 
68  111.  App.  600;  Schweinfurth  v.  Dover,  91 
111.  App.  319;  brecher  y.  Ehlen,  94  111.  App. 
369;  Illinois  C.  R.  Co.  v.  Mitchell,  68  111. 


471,  18  Am.  Rep.  664;  Peoria  k  P.  Union 
R.  Co.  V.  United  States  Rolling  Stock  Co. 
136  111.  643,  29  Am.  St.  Rep.  348,  27  N.  E. 
69;  Peoria  &  P.  Union  R.  Co.  v.  Chicago^ 
R.  I.  &  P.  R.  Co.  109  111.  136,  60  Am.  Rep. 
606;  East  St.  Louis  Connecting  R.  Co.  v. 
Wabash,  St.  L.  &  P.  R.  Co.  123  111.  594,  16 
N.  E.  46;  Black's  Law  Diet.  609;  Ander- 
son's Law  Diet.  978,  979;  2  Kent,  Com.  640- 
562;  Inslee  v.  Lane,  67  N.  H.  457;  Giicago, 

B.  &  Q.  R.  Co.  V.  Painter,  16  Neb.  394,  19 
N.  W.  488;  Chicago  &  A.  R.  Co.  v.  Scott, 
42  111.  132;  Merchants'  Despatch  Transp. 
Co.  V.  Hallock,  64  111.  284;  Vincent  v.  Chi- 
cago &  A.  R.  Co.  49  111.  33;  Gregg  v.  Illinois 

C.  R.  Co.  147  111.  660,  37  Am.  St.  Rep.  238, 

36  N.  E.  343 ;  American  Exp.  Co.  v.  Haggard, 

37  III.   466,  87   Am.  Dec.  267;   Chicago  k 


Proof  of  destruction. 

Carrying  away  personal  property  by  a 
mob  is,  within  the  meaning  of  the  law,  de- 
stroying it.  Spring  Valley  Coal  Co.  v. 
Spring  Valley,  66  III.  App.  571. 

In  an  action  under  a  statute  (Laws  of 
1892,  chap.  686)  providing  for  the  liability 
of  a  city  for  destruction  of  property  by  a 
mob,  the  owner  of  property  which  has  been 
destroyed  is  not  required  to  prove  that  the 
trespasser  conmiitted  the  crime  or  riot  or 
any  other  offense.  He  is  merely  obliged 
to  show,  by  a  preponderance  of  evidence, 
facts  and  circumstances  from  which  the 
jury  may  fairly  infer  that  the  property  was 
destroyed  by  a  mob  or  riot,  within  the 
spirit,  true  intent,  and  meaning  of  the 
statute.  Marshall  v.  Buffalo,  60  App.  Div. 
149,  64  N.  Y.  Supp.  411. 

Liability  as  affected  by  freedom  from  fault. 

For  earlier  cases  on  this  point,  see  former 
note,  under  "Liability." 

It  is  no  defense  to  the  statutory  liabil- 
ity of  a  city  for  loss  to  property  through 
act  of  a  mob,  that  the  city  exercised  all  its 
power  to  prevent  the  loss,  or  that  the  Fed- 
eral and  state  governments,  as  well  as  the 
city,  were  all  interested  and  engaged  in 
protecting  the  property  so  lost.  Chicago  v. 
Pennsylvania  Co.  67  C.  C.  A.  509,  119  Fed. 
497.  And  see  infra,  "Constitutionality  of 
statute." 

Lack  of  funds. 

It  is  no  defense  that  the  city  has  no 
property  or  funds,  except  such  as  can  be 
raised  by  taxation,  to  pay  the  loss.  Chicago 
V.  Pennsylvania  Co.  67  *C.  C.  A.  609,  119 
Fed.  497. 

Conduct  of  owner  of  property  or  his  em- 
ployees. 

For  earlier  cases  on  this  point,  see  note 
under  "Liability"  and  under  "Contributory 
negligence." 

Coal  mine  owners  whose  property  is  de- 
stroyed by  a  mob  did  not  forfeit  right  to 
protection  under  the  law,  because  of  the 
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fact  that  non-English  speaking  foreigners 
are  employed  in  its  mines.  Spring  Valley 
Coal  Co.  V.  Spring  Valley,  66  111.  App.  571. 

Nor  is  one  whose  property  is  destroyed 
by  a  mob  precluded  from  recovery  because 
of  the  fact  that  it  was  carrying  on  a  busi- 
ness not  authorized  by  the  law  of  its  in- 
corporation, because,  if  the  corporation  ex- 
ceeded its  corporate  power,  the  law  fur- 
nishes a  remedy,  but  it  does  not  authorize 
a  mob  to  destroy  its  property.     Ibid. 

Nor  does  the  fact  that  the  employees  of 
one  whose  property  is  destroyed  compose  a 
large  percentage  of  the  mob  preclude  re- 
covery.   Ibid. 

But  in  Henderson  v.  Pargny,  16  Ky.  L. 
Rep.  745,  it  was  held  that,  even  if  a  crowd 
of  merrymakers  engaged  in  ratifying  the  re- 
sult of  an  election  can  be  regarded  as  a  riot- 
ous or  tumultuous  assemblage,  yet  a  mer- 
chant who  sold  to  the  crowd  fireworks  which 
resulted  in  injuries  to  his  goods  because  of 
reckless  use  cannot  recover  for  damages  to 
his  stock,  because  of  the  fact  that  he  must 
be  regarded  as  having  contributed  to  the 
tumult;  especially  where  he  continued  to 
sell  the  fireworks  up  to  the  time  of  the  in- 
jury, with  the  knowledge  of  the  reckless 
manner  in  which  they  were  being  used. 

— contributory  negligence. 

One  whose  property  is  destroyed  by  a  mob 
is  not  guilty  of  contributory  negligence  be- 
cause he  fails  to  provide  an  armed  force  to 
protect  his  property,  it  being  the  duty  of 
the  civil  authorities  to  furnish  that  pro- 
tection, and  if  they  are  unable  to  cope  with 
the  mob,  they  have  the  right  to  call  upon 
the  state  for  aid.  Spring  Valley  Coal  Co. 
V.  Spring  Valley,  66  111.  App.  671. 

Nor  is  one  whose  property  is  destroyed 
by  a  mob  guilty  of  negligence  precluding 
recovery,  because  its  employees  did  not  take 
human  life  in  an  attempt  to  save  the  prop- 
erty from  destruction.    Ibid. 

Necessity  of  notice. 

In  Salisbury  v.  Washington  County,  22 
Misc.  41,  48  N.  Y.  Supp.  122,  it  was  held 
that  the  county  was  not  liable  for  the  de- 
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N.  W.  R.  Co.  V.  Beneley,  69  111.  630;  Illi- 
nois C.  R.  Co.  V.  Foulkfl,  191  III.  57,  60  N.  E. 
890;  Chicago  &  R.  I.  R.  Co.  v.  Warren,  16 
ni.  602,  63  Am.  Dec  317;  Cahn  v.  Michigan 
C.  R.  Co.  71  111.  96;  Porter  T.  Chicago  &  R. 
I.  R.  Co.  20  111.  407,  71  Am.  Dec.  286; 
Merchants'  Despatch  Transp.  Co.  v.  Theil- 
bar,  86  111.  71;  Chicago  v.  Chicago  League 
Ball  Club,  196  111.  64,  89  Am.  St.  Rep.  243, 
63  N.  E.  695;  Backhaus  v.  People,  87  111. 
App.  173;  Chicago,  R.  I.  &  P.  R.  Co.  ▼. 
People,  217  111.  164,  76  N.  E.  368;  Chicago 
V.  Pennsylvania  Co.  57  C.  C.  A.  609,  119 
Fed.  497;  Chicago  v.  Spoor,  190  111.  340, 
60  N.  E.  540;  Illinois  C.  R.  Co.  v.  Trustees 
of  Schools,  212  111.  406,  72  N.  E.  39. 

It  was  error  to  admit  evidence  concerning 
the   property    of    private    owners,    on    the 


ground  that  such  owners  had  never  given 
notice  of  their  claim  for  damages,  as  pro- 
vided by  the  statute. 

Chicago  &  A.  R.  Co.  v.  Howard,  38  111. 
414;  Chase  t.  Sycamore  &  C.  R.  Co.  38 
111.  215;  Banet  v.  Alton  &  S.  R.  Co.  13  111. 
504;  Wear  v.  Jacksonville  &  S.  R.  Co.  24 
111.  593;  Railway  Pass.  &  F.  Conductors' 
Mut.  Aid  &  Ben.  Asso.  v.  Loom  is,  43  111. 
App.  599;  Long  v.  Neenah,  128  Wis.  40, 
107  N.  W.  10,  8  Ann.  Cas.  463;  Loomis  v. 
Oneida  County,  6  Lans.  269. 

Testimony  of  the  freight  conductors  and 
their  train  reports  were  not  admissible  in 
evidence. 

Bethel  v.  Linn,  63  Mich.  464,  30  N.  W. 
84;  22  Am.  &  Eng.  Enc.  Law,  1238;  Chicago 


struction  of  property  by  a  mob,  inasmuch 
as  the  owners  of  the  property  had  failed 
to  comply  with  the  statutory  requirements 
in  not  notifying  the  sheriff  of  any  threat 
or  attempt  to  destroy  their  property  imme- 
diately upon  acquiring  knowledge  thereof, 
there  beinff  no  evidence  that  they  did  not 
have  such  knowledge  until  the  property  was 
injured,  and  also  because  they  failed  to 
prove  tiiat  they  brought  the  action  within 
three  months  after  the  damages  were  sus- 
tained. 

But  in  Marshall  v.  Buffalo,  50  App.  Div. 
149,  64  N.  Y.  Supp.  411,  where  a  crowd  of 
from  one  to  two  hundred  assembled  and 
completely  demolished  several  buildings,  the 
act  of  destruction  covering  a  period  of  three 
days,  and  this  without  any  previous  threat 
or  any  warning  or  notice  to  the  owner  of 
such  buildings  until  the  damage  had  been 
done,  it  was  held  that,  even  though  the  au- 
thorities had  no  notice  of  such  destruction, 
or  could  have  prevented  the  damage,  the 
city  was  liable  under  a  statute  (I^ws  of 
1892,  chap.  685).  which  provides  that  "a 
city  or  county  shall  be  liable  to  a  person 
whose  property  is  destroyed  or  injured 
therein  by  a  mob  or  riot,  for  the  damages 
sustained  thereby,  if  the  consent  or  negli- 
gence of  such  person  did  not  contribute  to 
such  destruction  or  injury,  and  such  person 
shall  have  used  all  reasonable  diligence  to 
prevent  such  damage,  shall  have  notified  the 
mayor  of  the  city  or  sheriff  of  the  county 
of  a  threat  or  attempt  to  destroy  or  injure 
his  property  by  a  mob  or  riot  immediately 
upon  acquiring  such  knowledge." 


Mitigation  of  damages. 

In  Stevens  ▼.  Anthony,  82  Kan.  179,  107 
Pac  557,  an  action  for  personal  injuries 
and  damages  to  saloon  fixtures  bv  a  mob, 
under  a  statute  which  provides  tnat  unin- 
corporated cities  and  towns  shall  be  liable 
for  damages  done  by  mobs  within  their  cor- 
porate limits,  whether  to  property  or  per- 
son, and  which  also  provides  that  "the  use 
and  manner  of  occupancnr  of  the  property 
lost  nr  defltrovcd,  and  the  reputation  and 
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conduct  of  the  person  injured,  may  be  given 
in  evidence  in  mitigation  of  damages,"  it 
was  held  that  the  reputation  and  conduct 
of  the  owner  of  the  property  may  be  given 
in  evidence  in  mitigation  of  damages  to  the 
property. 

Constitutionality  of  statute. 

The  Illinois  statute  of  1887,  entitled  "An 
Act  to  Indemnify  the  Owners  of  Property 
for  Damages  Occasioned  by  Mobs  and 
Riots,"  is  in  effect  as  follows:  The  Ist 
section  provides  that  whenever  any  build- 
ing, or  other  real  or  personal  property  ex- 
cept property  in  transit,  shall  be  destroyed 
or  injured  in  consequence  of  any  mob  or 
riot  composed  of  twelve  or  more  persons, 
the  city,  or,  if  not  in  the  city,  then  the 
county  in  which  such  property  was  de- 
stroyed, shall  be  liable  to  an  action  by  or 
in  behalf  of  the  party  whose  property  was 
thus  destroyed  or  injured,  for  three  fourths 
of  the  damages  sustained  by  reason  thereof. 
Section  2  authorizes  the  bringing  of  a  suit 
in  any  appropriate  form  of  action,  and  pro- 
vides that  "whenever  any  final  judgment 
shall  be  secured  against  any  such  city  or 
county  in  any  such  action,  the  same  shall 
be  paid  in  due  course,  as  in  case  of  other 
judgments."  By  §  3  no  recovery  can  be 
had  if  the  loss  is  the  result  of  the  careless- 
ness, neglect,  or  wrongful  act  of  the  plain- 
tiff, nor  unless  such  party  shall  have  used 
all  reasonable  diligence  to  prevent  the  loss. 
Section  4  preserves  the  right  of  action 
against  the  parties  engaged  in  the  mob  or 
riot,  or  in  any  manner  participeting  in  the 
same,  and  gives  the  city  or  county  paying 
the  damages  a  lien  upon  any  judgment  so 
obtained  against  such  individual.  Section  5 
gives  the  city  or  county  an  action  over 
against  any  person  or  persons  engaged,  or 
in  any  manner  participating,  in  the  mob  or 
riot.  By  §  6  no  action  shall  be  maintained 
under  the  act  unless  notice  of  the  claim  shall 
have  been  given  within  thirty  days,  and 
the  action  brought  within  twelve  months 
after  the  loss  or  damage  occurred.  The 
constitutionality  of  this  act  has  been  as- 
sailed  in   several    cases   and    on   different 
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V.  Spoor,  100  111.  340,  60  N.  E.  540;  Boyd 
V.  Yerkes,  26  111.  App.  627. 

Admitting  the  entries  in  the  Borner  record 
to  be  read  to  the  jury  by  the  plaintiff's  wit- 
ness Charles  H.  Holmes  was  error. 

Wharton,  Ev.  §§  661-663;  Chase  v.  Syca- 
more &  C.  R.  Co.  38  111.  216;  Pittsburgh  & 
L.  E.  R.  Co.  V.  Cunnington,  39  Ohio  St. 
327 ;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Noel, 
77  Ind.  110;  Grubey  v.  National  Bank,  133 


111.  79,  24  N.  E.  676;  Dorland  v.  Bradley, 
66  111.  412;  Michigan  C.  R.  Co.  v.  Gougar, 
65  111.  603;  White  v.  Ambler,  8  N.  Y.  170; 
Ocean  Nat.  Bank  v.  Car  11,  65  N.  Y.  440; 
State  Bank  v.  Brown,  166  N.  Y.  216,  63 
L.R.A.  513,  59  N.  E.  1;  Terry  v.  Birming- 
ham Nat.  Bank,  93  Ala.  608,  30  Am.  St. 
Rep.  87,  9  So.  299;  Wabash  R.  Co.  v.  Far- 
rell,  79  111.  App.  508;  Vicksburg  &  M.  R. 
Co.   V.   O'Brien,   119   U.   S.   99,   30   L.   ed. 


grounds,  but  in  each  case  its  constitution- 
ality was  upheld. 

Thus,  it  has  been  upheld, 

— as  against  the  objection  that  it  denied 
due  process  of  law  because  it  imposed  liabil- 
ity irrespective  of  the  question  as  to  the  pow- 
er of  a  municipality  to  have  prevented  the 
damaj^e ;  the  court  saying  that  it  was  a  valid 
exercise  of  the  police  power.  Chicago  v. 
Sturges,  222  U.  S.  313,  56  L.  ed.  216,  32 
Sup.  Ct.  Rep.  92,  Ann  Cas.  1913B,  1349, 
affirming  237  111.  46,  86  N.  £.  683,  which 
also  considered  and  overruled  that  objec- 
tion; Pennsylvania  Co.  v.  Chicago,  81  Fed. 
317; 

— as  against  the  objection  that  it  violated 
a  provision  of  the  state  Constitution  pro- 
hibiting statutes  to  impose  taxes  upon 
municipal  corporations  for  corporate  pur- 
poses; the  court  declaring  it  to  be  a  police 
regulation  for  the  better  government  of  the 
state.  Chicago  v.  Manhattan  Cement  Co. 
178  111.  372,  46  L.R.A.  848,  69  Am.  St. 
Rep.  321,  63  N.  E.  68; 

— ^as  against  the  objection  that  it  created 
an  indebtedness  in  violation  of  the  consti- 
tutional limitation  of  indebtedness  of  coun- 
ties and  municipalities.    Ibid. 

— as  against  the  objection  that  it  gave 
remedy  only  against  a  county  or  city  in 
which  the  property  is  destroyed  or  injured 
in  consequence  of  a  mob  or  riot;  the  court 
stating  that  there  is  such  a  difference  be- 
tween a  city,  a  village,  and  a  town  as  to 
form  a  rational  basis  as  a  classification 
upon  which  legislation  is  based.  Dawson 
Soap  Co.  V.  Chicago,  234  111.  314,  84  N.  E. 
920,  14  Ann.  Cas.  1131. 

And  in  Chicago  v.  Sturges,  222  U.  S. 
313,  56  L.  ed.  215,  32  Sup.  Ct.  Rep.  92, 
Ann.  Cas.  1913B,  1349,  where  the  validity 
of  the  statute  was  sustained  as  against  the 
same  contention,  the  court  said  that  "the 
liability  is  imposed  upon  the  city  if  the 
property  be  within  the  limits  of  a  city;  if 
not,  then  upon  the  county.  The  classifica- 
tion is  not  an  unreasonable  one.  A  city  is 
presumably  the  more  populous  and  better 
organized  community.  As  such,  it  may  well 
be  singled  out  and  made  exclusively  respon- 
sible for  the  consequence  of  riots  and  mobs 
to  property  therein." 

Nor  is  such  statute  unconstitutional  be- 
cause it  makes  the  location  of  the  property 
destroyed  or  injured,  and  not  the  place 
where  the  mob  assembled  or  the  riot  oc- 
curred, the  criterion  as  to  who  should  be 
punished.  Sturges  v.  Chicago,  237  111.  46, 
86  N.  E.  683.  It  was  contended  that  the 
statute  could  be  so  construed  as  to  make 
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the  city  or  county  in  which  the  property 
was  located  liable  even  though  the  rioters 
remained  outside  its  limits.  But,  in  sus- 
taining the  constitutionality  of  the  act,  the 
court  said:  "To  hold  that  the  statute  in 
question  should  be  so  construed  as  to  make 
a  city  or  county  liable  for  the  destruction 
or  injury  of  property  caused  by  a  mob  or  a 
riot  outside  of  the  limits  of  the  city  or 
county  would  be  to  attribute  to  the  legisla- 
ture the  doing  of  an  unreasonable  and  ab- 
surd thing,  and  something  which  the  legis- 
lature clearly  could  not  have  contemplated. 
This  the  courts  will  never  do,  unless  the 
language  of  the  statute  is  so  clear  and  cer- 
tain in  its  terms  that  no  other  reasonable 
conclusion  from  the  reading  thereof  can  be 
reached.  And  even  when  the  literal  enforce- 
ment of  a  statute  will  result  in  inconvenience 
and  great  hardship,  and  lead  to  conse- 
quences which  are  absurd,  the  courts  will 
presume  no  such  consequences  were  in- 
tended, and  adopt  a  construction  which  is, 
in  its  consequences,  in  accordance  with  rea- 
son, and  which  will  promote  the  ends  of 
justice  and  avoid  the  al)8urdity.  .  .  .  We 
think  it  clear,  therefore,  from  a  considera- 
tion of  the  statute  upon  which  the  cause 
of  action  in  this  case  is  based,  said  statute 
should  be  so  construed  as  not  to  impose  a 
liability  upon  a  city  or  county  for  prop- 
erty destroyed  or  injured  by  a  mob  or  riot 
assembling  or  occurring  outside  of  the 
limits  and  beyond  the  control  of  the  city 
or  county  in  which  the  property  was  de- 
stroyed or  injured.  If  the  statute  is  given 
such  construction,  then  the  objection  Urged 
by  the  appellant  against  its  constitutional- 
ity is  removed." 

And  also  in  Spring  Valley  Coal  Co.  ▼. 
Spring  Valley,  65  111.  App.  671,  this  statute 
was  held  constitutional. 

A  section  which  authorizes  a  suit  against 
a  county  for  damages  done  is  within  the 
title  of  "An  Act  to  Prevent  Routs,  Riots, 
and  Tumultuous  Assemblies,"  and  is  consti- 
tutional. Clark  Thread  Co.  v.  Hudson 
County,  64  N.  J.  L.  266,  23  Atl.  820. 

The  Kansas  statute  (General  Statutes  of 
1901,  §2501)  which  provides  that  "all  in- 
corporated cities  and  towns  shall  be  liable 
for  all  damages  that  may  accrue  in  conse- 
quence of  the  action  of  mobs  within  their 
corporate  limits,  whether  such  damages 
shall  be  loss  of  property  or  injuries  to  life 
or  limb,"  is  not  unconstitutional  as  in  effect 
a  deprivation  of  property  without  due 
process  of  law.  lola  v.  Birnbaum,  71  Kan. 
600,  81  Pac.  198,  6  Ann.  Cas.  267. 
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299,  7  Sup.  Ct.  Rep.  118;  Chicago  y.  Mc- 
Kechney,  206  111.  372,  68  N.  E.  954;  Barnes 
y.  SlmmonB,  27  111.  512,  81  Am.  Dec.  248; 
Poor  y.  Robinson,  13  Bush,  290;  Ohio  &  M. 
R.  Co.  y.  Atterberry,  43  111.  App.  80;  Doyle 
▼.  St.  Paul  M.  &  M.  R.  Co.  42  Minn.  82, 

43  N.  W.  787;  Chicago  &  N.  W.  R.  Co.  y. 
Fillmore,  57  111.  265,  2  Am.  Neg.  Cas.  589; 
Boyd  V.  Yerkes,  25  111.  App.  527;  West 
Chicago  Street  R.  CO.  y.  Moras,  111  111.  App. 
634;  Chandler  y.  Pomeroy,  87  Fed.  268;  2 
Jones,  Ey.  §  589,  p.  1303;  Roche  y.  Day, 
20  111.  App.  417 ;  Stettauer  y.  White,  98  111. 
72;  House  y.  Beak,  141  III.  290,  33  Am. 
St.  Rep.  307,  30  N.  £.  1066;  Scott  y.  Bailey, 
73  VL  49,  50  Atl.  567;  Sanborn  y.  Fire- 
men's Ins.  Co.  16  Gray,  448,  77  Am.  Dec. 
419;  Riley  y.  Boehm,  167  Mass.  183,  46  K. 
£.  84;  Morse  y.  Potter,  4  Gray,  292;  Law- 
horn  y.  Carter,  11  Bush,  7;  Shaffer  y.  Mc- 
Crackin,  90  Iowa,  578,  48  Am.  St  Rep. 
465,  68  N.  W.  910;  Vandyke  y.  Memphis, 
N.  0.  &  C.  Packet  Co.  24  Ky.  L.  Rep.  1283, 
71  S.  W.  441. 

Messrs.  Charles  J.  S<x>field  and  Ij.  O. 
Cooper,  with  Messrs.  Ix>esch,  S<x>fleld,  A 
Iioesch,  for  appellee. 

Fanner,  Ch.  J.,  deliyered  the  opinion  of 
the  court: 

This  action  was  brought  by  appellee 
against  the  city  of  Chicago,  appellant,  under 
the  act  of  1887,  to  recover  three  fourths  of 
the  damages  alleged  to  haye  been  sustained 
by  appellee  by  the  destruction  of  property 
by  mobs  in  the  city  of  Chicago  during  a 
strike  of  the  employees  of  the  Pullman  Com- 
pany and  a  sympathetic  strike  in  their  aid 
by  the  American  Railway  Union,  in  July, 
1894. 

The  declaration  ayers  that  plaintiff  is  a 
common  carrier  of  freight  and  passengers 
oyer  its  line  of  railroad,  which  is  partly 
located  within  the  limits  of  the  city  of  Chi- 
cago, and  was,  on  the  6th  day  of  July,  1894, 
''possessed,  as  of  its  own  property,"  of  cer- 
tain property  described  in  the  declaration, 
situate  within  the  limits  of  the  city  of 
Chicago,  on  and  near  its  line  of  railway 
in  said  city;  that  on  said  day,  within  the 
limits  of  said  city,  in  consequence  of  a 
certain  mob  or  mobs,  riot  or  riots,  each  then 
and  there  composed  of  twelve  or  more  per- 
sons, within  the  limits  of  said  city,  a  large 
quantity  of  the  before-described  property 
was  injured  or  destroyed,  setting  out  a  de- 
scription of  the  property  and  its  value. 
The  declaration  alleges  that  the  property 
was  not  in  transit  at  the  time  of  its  injury 
and  destruction;  that  said  injury  and  de- 
struction were  not  occasioned  or  in  any 
way  aided,  sanctioned,  or  permitted,  by  any 
carelessness  or  wrongful  act  of  plaintiff,  or 
through  any  neglect  of  plaintiff  to  use  rea- 
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sonable  diligence  to  prevent  said  injury  and 
destruction;  that  within  thirty  days  of  the 
destruction,  of  the  property,  plaintiff  gave 
notice  to  the  defendant  of  said  injury  and 
destruction,  and  demanded  payment  of  three 
fourths  of  the  loss  and  damage  sustained, 
but  the  defendant  refused  to  pay  the  same, 
etc. 

There  was  no  demurrer  to  the  declaration, 
but  defendant  pleaded  the  general  issue.  A 
change  of  venue  was  taken  from  Cook  county 
to  DuPage  county,  where  a  trial  by  a  jury 
was  had,  lasting  substantially  four  months. 
A  verdict  was  returned  in  favor  of  the  ap- 
pellee for  $100,000,  upon  which  the  court, 
after  overruling  motions  in  arrest  and  for 
a  new  trial,  rendered  judgment.  From  that 
judgment  an  appeal  was  prosecuted  to  the 
appellate  court  for  the  second  district.  One 
of  the  judges  of  the  circuit  court  of  DuPage 
county  was  also  one  of  the  justices  of  the 
appellate  court  for  the  second  district,  and, 
as  appellee  had,  before  entering  upon  the 
trial  in  DuPage  county,  applied  for  a  change 
of  venue  from  all  of  the  judges  of  the  six- 
teenth circuit,  of  which  DuPage  county  is 
a  part,  said  justice  of  the  appellate  court 
deemed  it  his  duty  to  refrain  from  taking 
part  in  the  consideration  of  the  appeal  to 
that  court.  The  appeal  therefore  was  con- 
sidered by  two  justices  of  the  appellate 
court,  and  the  opinion  states  they  agreed 
that,  under  the  pleadings  and  the  evidence, 
no  other  verdict  than  one  in  favor  of  appellee 
could  have  been  returned.  On  the  questions 
of  law  involved  in  the  case,  except  as  to 
the  sufficiency  of  the  declaration,  we  have 
not  the  benefit  of  the  judgment  of  the  ap- 
pellate court,  for  the  opinion  states  that 
they  were  unable  to  agree  upon  the  right  of 
appellee  to  recover  for  the  destruction  of 
property  belonging  to  others  than  appellee, 
and  upon  the  competency  of  certain  evi- 
dence offered  and  admitted  over  the  objec- 
tion of  appellant.  The  opinion  states  that 
one  of  the  justices  of  the  appellate  court 
was  of  opinion  that  the  verdict  was  war- 
ranted,, and  should  be  sustained,  even  if 
the  rulings  of  the  court  complained  of  in 
the  admission  of  evidence  were  held  to  be 
erroneous;  that  the  errors  complained  of, 
if  they  were  errors,  did  not  require  a  re- 
versal of  the  judgment;  while  the  other 
justice  of  said  court  was  of  opinion  that 
the  rulings  complained  of  were  erroneous, 
and  that  the  errors  were  of  such  a  nature 
as  to  require  reversal.  The  two  justices 
of  the  said  court  being  unable  to  agree  as 
to  whether  the  judgment  of  the  circuit  court 
should  be  reversed  or  affirmed,  it  was  af- 
firmed by  operation  of  law,  and  the  city  has 
prosecuted  an  appeal  to  this  court. 

Appellant  contends  that  the  court  erred 
in  overruling  its  motion  in  arrest  of  judg- 
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ment  on  account  of  the  alleged  insufficiency 
of  the  declaration.  The  objections  made  to 
the  declaration  are:  First,  that  there  is 
no  sufficient  allegation  of  ownership;  sec- 
ond^ that  it  does  not  locate  the  mob  within 
the  city  of  Chicago;  third,  that  it  does  not 
sufficiently  negative  the  proposition  that 
the  injury  or  destruction  of  the  property 
was  not  sanctioned  or  permitted  by  the  care- 
lessness, neglect,  or  wrongful  act  of  the 
plaintiff,  or  through  any  neglect  on  its 
part  to  use  reasonable  diligence  to  prevent 
said  injury  and  destruction;  fourth,  the 
declaration  does  not  aver  notice  of  plain- 
tifTs  claim  for  damages  was  presented  to 
defendant  within  thirty  days  after  the 
destruction  of  the  property,  as  required  by 
statute;  fifth,  that  the  declaration  fails  to 
state  a  cause  of  action,  because  the  statute 
upon  which  the  action  is  based  is  unconsti- 
tutional. 

We  do  not  regard  the  objections  made  to 
the  declaration  as  of  so  substantial  a  char- 
acter as  to  require  their  discussion  in  de- 
tail. If  there  were  any  defects,  they  were 
defects  of  form  only,  and  were  cured  by 
verdict.  As  to  the  constitutionality  of  the 
law  under  which  the  action  is  brought,  ap- 
pellant waived  that  question  by  prosecuting 
its  appeal  to  the  appellate  court.  Barnes 
V.  Drainage  Comrs.  221  111.  627,  77  N.  E. 
1124;  Case  v.  Sullivan,  222  111.  66,  78  N.  E. 
37. 

The  most  important  question  involved  in 
the  case,  and  the  one  to  which  counsel  on 
both  sides  direct  the  greater  portion  of  their 
briefs  and  arguments,  is  the  right  of  appellee 
to  recover  for  the  destruction  of  cars  in 
its  possession  as  bailee  or  lessee,  but  which, 
in  fact,  belonged  to  other  railroad  com- 
panies. The  proof  showed  a  large  number 
of  the  cars  destroyed  or  injured  were  owned 
by  other  corporations,  but  at  the  time  of 
their  destruction  or  injury  were  in  posses- 
sion of  appellee  in  the  usual  course  of  its 
business  as  a  common  carrier. 

Appellant  objected  to  the  proof  of  damage 
on  account  of  the  destruction  of  such  cars, 
but  the  objection  was  overruled  and  the 
proof  admitted.  The  contention  is  that  the 
statute  was  intended  to  authorize  a  recovery 
only  by  the  absolute  owners  of  the  prop- 
erty, and  that,  appellee  not  being  such  abso- 
lute owner,  it  was  not  entitled  to  recover. 

The  title  of  the  act  of  1887,  under  which 
this  suit  is  brought,  is:  ''An  Act  to  Indem- 
nify the  Owners  of  Property  for  Damages 
Occasioned  by  Mobs  and  Riots."  The  1st 
section  provides  that  in  case  of  the  destruc- 
tion or  injury  of  real  or  personal  property, 
except  property  in  transit,  in  consequence  of 
any  mob  or  riot  composed  of  twelve  or  more 
persons,  the  city,  if  such  injury  or  destruc- 
tion occurs  within  a  city,  "shall  be  liable 
44  L.R.A.(N.S.) 


to  an  action  by  or  in  behalf  of  the  party 
whose  property  was  thus  destroyed  or  in- 
jured, for  three  fourths  of  the  damages 
sustained  by  reason  thereof."  The  2d  sec- 
tion provides  that  the  action  may  be  brought 
in  case.  The  3d  section  provides  that  no  re- 
covery can  be  had  in  such  action  if  the  in- 
jury or  destruction  of  property  was  occa- 
sioned, aided,  sanctioned,  or  permitted  by 
the  carelessness,  neglect,  or  wrongful  act  of 
the  person  or  corporation,  nor  unless  the 
person  or  corporation  shall  have  used  all 
reasonable  diligence  to  prevent  such  dam- 
ages. The  4th  section  provides  that  the  act 
shall  not  be  construed  to  prevent  "any  per- 
son or  corporation  whose  property  has  been 
injured  or  destroyed  in  consequence  of  any 
mob  or  riot,"  from  maintaining  an  action 
against  the  person  or  persons  participating 
in  such  mob  or  riot.  The  6th  section  gives 
the  city  against  which  judgment  has  been 
recovered  a  right  of  action  against  any  per- 
son or  persons  engaged  in  the  mob  or  riot. 
The  6th  section  provides  for  notice  to  the 
municipality  "by  any  person  or  corpora- 
tion whose  property  shall  have  been  de- 
stroyed or  injured  as  aforesaid,"  within 
thirty  days  after  the  loss  or  damage  occurs, 
and  requires  suit  to  be  brought  within 
twelve  months  after  the  destruction  of  or 
injury  to  the  property. 

It  will  be  seen  that  the  title  of  the  act 
is  an  act  to  indemnify  "the  owners  of 
property."  By  the  Ist  section  the  munici- 
pality is  made  liable  to  an  action  "by  or  in 
behalf  of  the  party  whose  property"  was 
destroyed  or  injured.  By  the  4th  section 
the  right  of  action  of  "any  person  or  corpo- 
ration whose  property"  has  been  injured, 
against  any  person  or  persons  participating 
in  the  mob  or  riot,  for  damages  thereby 
sustained,  is  preserved.  The  6th  section 
requires  the  notice  to  be  given  "by  any 
person  or  corporation  whose  property  shall 
have  been  destroyed  or  injured."  Appellant 
contends  that  these  words  and  phrases,  both 
in  the  title  and  in  the  body  of  the  act, 
clearly  indicate  that  it  was  the  intention 
of  the  legislature  that  the  action  can  only 
be  maintained  by  the  absolute  owner  of  the 
property  as  distinguished  from  a  person 
having  a  special  property,  such  as  a  com- 
mon carrier  as  bailee. 

A  common  carrier  is  a  bailee  of  property 
for  hire,  and  has  such  an  interest  in  the 
property  that  he  may  resort  to  any  means 
for  its  protection  to  which  the  absolute 
owner  could  have  recourse,  and  may  recover 
the  full  value  of  the  property  from  a  wrong- 
doer who  destroys  it.  "He  is,  in  short,  for 
all  practical  purposes,  the  owner  of  the 
property  for  the  redress  of  all  wrongs  or 
injuries  to  it  whilst  in  his  possession."  2 
Hutchinson,  Carr.  §  779.    And  this  is  tme 
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although  the  real  owner  might  also  have 
an  action  against  tlie  same  wrongdoer  for 
the  value  of  the  property  destroyed.  Id. 
§  780. 

It  is  not  denied  by  appellant  that  this  is 
the  rule  at  common  law,  but  it  is  contended 
that  this  rule  has  no  application  to  actions 
brought  under  the  statute,  for  the  reason, 
as  stated,  that  the  statute  gives  the  right 
of  action  to  the  absolute  owner  only,  and 
not  to  a  bailee  or  one  who  has  a  special 
ownership  of  the  property.  We  do  not  con- 
strue the  act  of  1887  to  do  anything  more 
than  create  a  liability  where  none  had 
previously  existed.  It  did  not  take  away 
from  a  person  or  corporation  having  a  right 
of  action  against  a  wrongdoer  for  the  value 
of  the  property  injured  or  destroyed,  that 
right,  nor  in  any  way  affect  the  remedy  in 
such  action.  It  provided  for  the  liability 
of  a  party  not  liable  at  common  law  nor 
under  any  statute  theretofore  existing.  The 
principle  upon  which  such  statutes  rest  is 
that  it  is  the  duty  of  the  municipality  to 
preserve  peace  and  good  order,  and  protect 
private  property;  that,  having  the  power  to 
perform  this  duty,  a  failure  or  neglect  to 
do  so,  resulting  in  the  destruction  of  prop- 
erty by  mobs  or  riots  within  its  borders, 
makes  the  municipality  a  wrongdoer.  Chi- 
cago v.  Manhattan  Cement  Co.  178  III.  372, 
45  L.R.A.  848,  60  Am.  St.  Rep.  321,  53 
K.  £.  68. 

We  do  not  think  the  word  "owner,"  as 
used  in  the  title  of  the  act,  or  the  phrase 
party  or  corporation  "whose  property"  has 
been  destroyed,  was  intended  to  be  used  in 
the  restricted  sense  contended  for  by  ap- 
pellant. The  purpose  of  the  act,  as  stated 
in  its  title,  is  to  "indemnify"  owners  of 
property,  and  the  1st  section  makes  the 
city  liable  to  an  action  "by  or  in  behalf  of 
the  party"  whose  property  is  destroyed  or 
injured.  Appellee  is  a  common  carrier  for 
hire,  and  as  such  is  bound,  when  requested, 
to  receive  for  transportation  over  its  lines 
cars  of  other  common  carriers,  and  as  to 
such  cars  it  holds  the  same  relation  as  to 
ordinary  freight  received  by  it  for  trans- 
portation, and  is  held  to  the  same  measure 
and  character  of  liability  to  the  owner  of 
the  cars  as  would  attach  with  respect  to 
any  other  property  received  by  it  for  car- 
riage. Peoria  &  P.  Union  R.  Co.  v.  Chicago, 
R.  I.  &  P.  R.  Co.  100  IlL  136,  60  Am.  Rep. 
605;  East  St.  Louis  Connecting  R.  Co.  v. 
Wabash,  St.  L.  A  P.  R.  Co.  123  111.  594, 
15  N.  E.  45;  Peoria  &  P.  Union  R.  Co.  v. 
United  States  Rolling  Stock  Co.  136  111. 
643,  29  Am.  St.  Rep.  348,  27  N.  E.  59; 
Schumacher  v.  Chicago  &  N.  W.  R.  Co.  207 
IlL  199,  69  N.  E.  825.  The  liability  in  such 
cases  is  that  of  an  insurer  of  the  safety  of 
the  goods  against  all  losses  except  such  as 
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arise  from  the  act  of  God  or  the  public 
enemy.  St.  Louis,  A.  &  T.  H.  R.  Co.  v. 
Montgomery,  39  111.  335;  Chicago  k  A.  R. 
Co.  V.  Shea,  66  111.  471;  Chicago  ft  N.  W. 
R.  Co.  V.  Sawyer,  69  111.  285,  18  Am.  Rep. 
613;  Adams  Exp.  Co.  v.  Wilson,  81  111.  339; 
Merchants'  Despatch  Transp.  Co.  v.  Kahn, 
76  111.  520;  1  Hutchinson,  Carr.  §  42;  4 
Elliott,  Railroads,  §  1454.  The  "public 
enemy"  means  enemy  of  the  country,  and  not 
the  carrier,  and  does  not  embrace  mobs  and 
riots.  1  Hutchinson,  Carr.  §§  315,  316;  4 
Elliott,  Railroads,  §  1458. 

The  statute  under  consideration  expressly 
preserves  the  right  of  action  to  the  prop- 
erty owner  against  the  persons  composing 
the  mob  or  riot,  and  as  against  such  persons 
we  think  it  clear  the  action  could  be  main- 
tained by  a  common  carrier  in  possession  as 
bailee.    It  is  well  known,  and  the  legislature 
must  have   had   in  mind,  that  mobs   and 
riots   are  usually  composed  of  persons  of 
no  financial  responsibility,  so  that  an  ac- 
tion against  them  would  be  unavailing  to 
recover  the  value  of  the  property  destroyed. 
With  this  in  view,  and  in  view  of  the  fact 
that  the  law  confers  upon  municipal  author- 
ities power  to  suppress  mobs  and  riots,  and 
to  protect  property,  the  act  of  1887  made 
the  municipality  liable  to  the  same  person 
or  corporation  in  whom  the  right  of  action 
existed  against  persons  composing  the  mob 
or  riot,  for  three  fourths  of  the  value  of 
the   property  destroyed  by  mobs  or   riots 
within  its  borders,  which  it  failed  to  sup- 
press and  control.    Any  other  construction 
of  the  act  would  in  most,  if  not  all,  in- 
stances of  cases  like  the  one  under  consider- 
ation, result  in  affording  no  adequate  rem- 
edy to  the  person  who  suffers  the  loss.    The 
liability  of  a  common  carrier  in  possession 
of  cars  as  bailee  is  absolute  in  such  cases  as 
the  one  at  bar,  and  the  measure  of  the  lia- 
bility is  the  full  value  of  the  cars  destroyed. 
In  such  case  ordinary  prudence  and  business 
judgment  would  lead  the  owner  of  the  prop- 
erty to  pursue  its  remedy  against  the  bailee 
for  full  value,  rather  than  to  resort  to  two 
actions, — one    against    the   city    for    three 
fourths  of  the  value  and  another  against  the 
bailee   for   one   fourth.     It   would    follow, 
therefore,  the  bailee  must  in  any  event  suf- 
fer a  loss  to  the  extent  of  one  fourth  of  the 
value  of  the  property  destroyed,  and  in  the 
event  of  the  bailor  refusing  to  pursue  its 
remedy  against  the  city,  the  bailee  must 
suffer  the  entire  loss  if  it  cannot  maintain 
this  action.    Such  construction  does  not  en- 
large the  liability  of  the  municipality,  for, 
whether  the  damages  are  recovered  by  and 
paid  to  the  bailee  or  the  bailor,  the  liability 
is  the  same,  and  a  judgment   in  favor  ol 
the  bailee  would  be  a  bar  to  a  suit  by  the 
bailor.    This  construction  gives  effect  to  the 
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purpose  and  intention  of  the  act,  which  was 
indemnity  to  the  person  injured,  whether 
that  injury  resulted  to  such  person  by  reason 
of  his  being  the  absolute  or  special  owner 
of  the  property  destroyed.  The  statute  au- 
thorizes the  action  "hj  or  in  behalf  of  the 
party  whose  property"  was  destroyed.  While 
this  action  is  in  the  name  of  the  bailee,  it 
is  none  the  less  brought  "in  behalf  of  the 


if     tt 


owner."  "But  even  when  the  real  owner 
might  sue,  the  action  may  still  be  brought 
in  the  name  of  the  carrier,  though  the  object 
of  the  suit  may  be  a  recovery  for  the  full 
value  of  the  goods,  and  a  recovery  by  him 
will  be  a  bar  to  any  subsequent  action  by 
such  general  owner.  But  in  case  the  car- 
rier should  recover  the  full  value,  he  will 
be  entitled  to  the  recovery  only  to  the  ex- 
tent of  his  qualified  interest  in  the  goods, 
and  as  to  the  balance  he  will  be  held  to  be 
a  trustee  for  the  general  owner,  unless  he 
has  satisfied  such  owner  for  his  loss."  2 
Hutchinson,  Carr.  §  780. 

The  precise  question  here  involved  was 
before  the  circuit  court  of  appeals  for  the 
seventh  circuit  in  Chicago  v.  Pennsylvania 
Co.  57  C.  C.  A.  509,  119  Fed.  497.  The 
action  in  that  case  was  brought  against  the 
city  by  the  Pennsylvania  company  under  the 
act  of  1887,  and  a  recovery  was  had  for 
cars  destroyed  which  were  in  the  possession 
of  the  plaintiff  as  bailee,  but  were  owned 
by  other  carriers.  Upon  this  question  that 
court  said:  "The  company  was  the  owner 
in  a  sense  though  not  having  the  general 
title,  and  it  is  clear  that  the  recovery  can- 
not be  limited  to  the  property  to  which  the 
company  had  the  full  title.  Possession 
with  a  special  interest  as  bailee  is  enough. 
It  was  not  necessary  that  all  persons  having 
an  interest  in  the  property  should  be  made 
plaintiffs.  It  could  not  have  been  contem- 
plated that  under  the  statute  all  persons 
having  any  interest  in  the  property  should 
be  required  to  come  to  Chicago  and  bring 
separate  actions  or  join  in  one  action  for 
the  recovery  of  damages.  The  statute  did 
not  change  the  general  rule  at  common  law 
that  a  common  carrier  may  sue  in  his  own 
name  and  recover  for  the  value  of  the  prop- 
erty which  has  been  injured  or  destroyed  by 
another  while  in  his  possession,  and  that 
bailees  of  property  may  sue  in  their  own 
name  and  recover  for  wrongful  injury  to 
property  in  their  possession." 

In  our  opinion  there  was  no  error  in  al- 
lowing a  recovery  for  cars  destroyed  which 
were  in  the  possession  of  appellee  belonging 
to  other  carriers. 

Appellant  also  contends  that  the  notice 
given  it  by  appellee  within  thirty  days 
after  the  injury  complained  of,  and  the 
demand  for  payment  of  the  damages  sus- 
tained, are  insufficient,  and  should  have 
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not  been  admitted  in  evidence.  The  notice 
is  signed  in  the  name  of  appellee  by  its  sec- 
ond vice  president,  who,  the  evidence  shows, 
had  charge  of  the  legal  department  of  the 
corporation.  A  schedule  attached  to  the 
notice  contains  an  itemized  statement  of 
the  property  destroyed,  the  date  when  and 
the  place  where  destroyed,  and  the  amount 
of  damages  claimed  to  have  been  sustained 
by  the  destruction  of  each  item  of  property. 
One  of  the  objections  to  the  sufficiency  of 
the  notice  is  that  appellee  was  not  the 
owner  of  a  portion  of  the  property,  and  it 
is  claimed  the  notice  could  only  be  given  by 
or  on  behalf  of  the  real  owner.  What  we 
have  said  elsewhere  4i8poses  of  this  objec- 
tion. Other  objections  of  a  highly  technical 
character  are  urged,  but  we  think  the 
notice  was  sufficient  under  the  statute. 

It  is  also  insisted  by  appellant  that  the . 
court  erred  in  permitting  evidence  to  go  to 
the  jury  as  to  the  destruction  of  property 
in  the  possession  of  appellee  as  bailee  or 
common  carrier,  which  was  in  transit.  All 
that  need  be  said  on  this  subject  is  that 
the  evidence  tends  to  show  that  the  cars 
destroyed  were  not  in  transit.  The  destruc- 
tion occurred  in  the  yards  of  appellee  known 
as  Brighton  Park  yards  and  Fifty-ninth 
Street  yards,  and  these  yards  were  used  for 
the  storage  of  empty  cars  and  dead  freight. 
The  same  question  was  raised  by  the  city 
of  Chicago  in  the  Pennsylvania  Company 
Case,  supra,  and  upon  that  question  the  cir- 
cuit court  of  appeals  said:  "Then  it  is 
objected  that  some  of  these  cars  destroyed 
were  in  transit,  and  for  which  no  recovery 
could  be  had  under  the  statute.  But  the 
evidence  shows  that  the  cars  were  not  in 
transit,  but  were  stored  in  plaintiff's  yards 
until  wanted  for  actual  use."  Whether  the 
cars  destroyed  were  in  transit  was  a  ques- 
tion of  fact  for  the  jury,  and,  the  evidence 
tending  to  sustain  appellee's  contention  that 
they  were  not  in  transit,  we  cannot  reverse 
the  judgment  on  the  ground  that  it  is  con- 
trary to  the  weight  of  the  evidence. 

The  testimony  of  about  fifty  freight  con- 
ductors, and  reports  made  by  them  showing 
the  arrival  of  cars  in  the  city  of  Chicago 
during  a  period  of  a  few  weeks  preceding  the 
destruction  of  the  cars  sued  for,  were  ad- 
mitted. This  was  followed  by  the  intro- 
duction of  books  called  the  "Bomer  record." 
These  books  purported  to  show  what  cars 
came  into  Chicago,  into  what  yards  they 
were  placed,  and  any  further  movement  made 
of  the  cars.  In  order  that  appellee  might 
keep  a  record  of  the  movement  of  cars  on 
its  line,  conductors  were  required  to,  and 
testified  they  did,  make  reports  on  arrival 
of  their  trains  in  Chicago,  upon  blank  forms 
furnished  them  for  that  purpose,  known  as 
"P.  L.  608."    These  reports  were  forwarded 
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to  appellee's  offices  at  Pittsburg,  where  they 
were  entered  in  records  kept  for  that  pur- 
pose by  a  force  of  clerks.  The  original  re- 
ports, "P.  L.  508/'  were  identiiied  by  the 
conductors  who  made  them,  and  admitted  in 
evidence.  Another  report  was  made  by 
conductors  on  their  arrival  in  Chicago. 
This  report  was  on  a  form  called  "P.  L.  66/* 
and  was  transmitted  to  appellee's  offices  in 
the  city  of  Chicago.  It  was  a  duplicate  of 
the  report  on  form  "P.  L.  608,"  with  the  ad- 
dition that  it  contained  memoranda  show- 
ing where  the  cars  were  placed  or  stored 
after  arriving  in  the  city.  The  information 
contained  in  these  reports  was  transcribed 
into  the  Borner  record  by  a  clerk  whose 
duty  it  was  to  make  up  and  keep  the  said 
record,  and  thereafter  yard  reports  made 
to  the  same  office  showed  any  further  move- 
ment of  the  cars,  and  whether  they  had 
been  taken  out  of  the  yards,  and  the  infor- 
mation contained  in  these  yard  reports  was 
also  entered  'in  the  Borner  record.  The 
Borner  record  derived  its  name  from  the 
fact  that  a  man  by  the  name  of  Borner 
invented  that  form  and  system  of  keeping 
the  record  of  cars.  The  clerk  who  kept 
the  record  testified  the  system  had  been  in 
use  for  thirty  years.  After  the  reports 
from  which  the  Borner  record  is  made  are 
transcribed  in  the  record,  said  reports  are 
sent  to  appellee's  offices  at  Pittsburg,  and 
after  a  lapse  of  time  are  destroyed.  The 
original  reports  from  which  the  Borner 
record  was  made  could  not  be  produced  at 
the  trial,  and  the  record  was  objected  to  as 
not  being  a  book  of  original  entries,  and 
as  being  secondary  evidence;  also  because 
it  was  merely  the  conclusions  of  the  clerk 
who  kept  the  record,  drawn  from  the  reports 
from  which  it  was  made.  With  the  excep- 
tion of  the  record  of  two  cars,  the  witness 
testified  that  the  records  admitted  and 
read  in  evidence  were  in  his  handwriting*, 
that  the  entries  were  correctly  made  in  the 
record  by  him  from  the  reports.  The  con- 
ductors testified  that  they  made  out  their 
reports  on  form  "P.  L.  508,"  upon  arrival  of 
their  trains  in  the  city  of  Chicago,  and 
that  said  reports  were  correct;  that  they 
made  out  a  duplicate  of  said  report  on 
form  "P.  L.  66,"  with  the  additions  above 
noted.  If  *'P.  L.  508"  was  correct,  as  tes- 
tified to,  and  "P.  L.  66"  was  a  duplicate  of 
it,  then  "P.  L.  66"  must  have  been  correct 
also. 

In  determining  what  is  the  best  evidence 
the  nature  of  the  case  will  admit  of,  and 
what  is  secondary  evidence,  regard  must 
be  had,  to  some  extent,  of  the  nature  and 
chafacter  of  the  business  to  which  the  evi- 
dence relates,  and  the  method  of  its  conduct. 
In  a  case  like  the  one  under  consideration, 
it  would  seem  impracticable  that  the  record 
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of  the  movement  of  the  vast  number  of  cars 
appellee  was  required  to  deal  with  could 
have  been  a  book  of  original  entries.  It  is 
easily  seen  that  the  correctness  of  such  a 
record  is  of  the  utmost  importance  to  the 
common  carrier  for  which  it  is  kept.  It 
was  made  in  due  course  of  business,  and 
according  to  methods  whose  accuracy  had 
been  tested  for  many  years,  and  there  can 
be  no  doubt  from  the  preliminary  proof  that 
it  was  as  reliable  as  if  it  had  been  a  book 
of  original  entries,  or  the  reports  from  which 
it  was  made  had  been  produced.  In  Louis- 
ville &  N.  R.  Co.  V.  Daniel,  122  Ky.  256, 
3  L.R.A.(N.S.)  1190,  91  S.  W.  691,  what  is 
known  as  a  "train  sheet"  was  held  com- 
petent evidence  for  the  purpose  of  showing 
the  arrival  and  departure  of  every  train 
on  the  company's  road  at  telegraphic  sta- 
tions thereon  on  a  certain  day.  The  train 
sheet  was  made  by  the  train  despatcher, 
who  office  was  at  the  end  of  a  division  of. 
the  road,  from  information  received  by  tele- 
graph from  the  different  stations  on  the 
line  as  to  the  movement  of  trains.  It  was 
held  that  the  record  so  made  in  the  due 
course  of  business  was  as  reliable  as  infor- 
mation given  by  salesmen,  draymen,  porters, 
or  wharfingers  to  a  bookkeeper  who  makes 
original  entries  thereof  in  books.  In  Meyer 
V.  Brown,  130  Mich.  449,  90  N.  W.  286,  the 
books  of  a  railroad  company  were  offered 
in  evidence  to  show  the  weight  of  wood 
shipped,  which  was  a  material  question  in- 
volved in  the  case.  The  weights  were  first 
entered  on  cards,  and  from  these  cards  they 
were  transferred  to  the  books,  and  after 
comparing  the  cards  with  the  entries  in 
the  books,  to  ascertain  the  correctness  of 
the  books,  the  cards  were  destroyed.  The 
books  were  held  competent.  Chisholm  v. 
Beaman  Mach.  Co.  160  111.  101,  43  N.  E.  796, 
and  Chicago  &  N.  W.  R.  Co.  v.  Ingersoll, 
65  111.  399,  tend  to  support  the  competency 
of  the  books  in  this  case. 

We  are  inclined  to  the  view  the  court  did 
not  err  in  admitting  the  Borner  record  in 
evidence.  Its  value  and  weight  as  testi- 
mony were  questions  for  determination  by 
the  jury.  Other  evidence  which  was  clearly 
competent  showed  that  about  seven  hundred 
cars  were  destroyed  in  appellee's  Fifty-ninth 
street  and  Brighton  Park  yards,  so  the  ap- 
pellant could  not,  in  any  event,  have  been 
seriously  prejudiced  by  the  admission  of 
the  record. 

The  same  objections  made  to  the  Borner 
record  were  also  made  to  the  introduction 
in  evidence,  on  behalf  of  appellee,  of  a  record 
or  book  known  as  the  "Historical  record." 
This  was  the  book  in  which  the  railroad 
company  kept  a  record  of  its  car  equipment. 
It  showed  the  time  when,  the  place  where, 
and  by  whom,  the  cars   belonging   to  the 
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company,  were  built,  the  character  of  their 
construction,  and  to  what  extent  the  cars 
hiui  been  repaired  or  rebuilt.  It  was  testi- 
fied to  by  the  clerk  who  kept  this  record, 
that  it  was  a  record  of  everything  in  regard 
to  the  history  of  the  equipment,  both  freight 
and  passenger.  The  witness  testified  that 
when  a  car  is  built,  inspected,  and  turned 
out,  the  inspector  sends  a  statement  to  the 
clerk  or  bookkeeper  showing  the  initials  and 
numbers  of  the  cars.  The  car  works  also 
sends  a  similar  statement.  These  statements 
are  compared,  and  if  they  agree  they  are 
entered  in  the  record  of  equipment,  which  is 
the  historical  record.  The  memoranda  or 
statements  are  kept  for  several  years  and 
then  destroyed.  Ihe  technical  name  of  the 
record  is  known  in  the  business  of  the  com- 
pany  as  the  "Record  of  car  equipment."  The 
witness  testified  that  he  had  been  engaged 
in  the  employment  of  keeping  this  record 
since  1900,  and  it  was  in  his  handwriting 
since  that  time;  that  the  record  had  been 
kept  since  1876,  and  the  entries  in  it  were 
continuous,  regular,  and  uninterrupted; 
that  W.  W.  Bowman  had  kept  the  record 
before  him;  that  L.  S.  VanDyke,  who  was 
then  dead,  was  Bowman's  predecessor,  and 
the  witness  identified  VanDyke's  handwrit- 
ing; and  that  Richard  Bratton  kept  the 
book  before  VanDyke.  Bowman  was  called 
as  a  witness  and  testified  to  the  correctness 
of  the  book  while  he  kept  it.  Historical 
records  of  other  railroad  companies,  similar 
to  that  of  appellee  above  described  were 
also  identified  and  admitted  in  evidence  over 
the  objection  of  appellant,  for  the  purpose 
of  showing  the  history  and  condition  of  the 
cars  of  these  companies  which  were  in  the 
possession  of  appellee  at  the  time  of  their 
destruction  by  the  fire  in  appellee's  yards. 
In  the  nature  of  things  it  would  be  well  nigh 
impossible  to  preserve  and  produce  the  orig- 
inal reports  from  which  these  records  are 
made  up,  and  it  would  be  impracticable,  if 
they  were  preserved,  to  use  them  as  evidence 
on  a  trial,  as  it  is  apparent  that  their  num- 
ber must  be  legion,  for  a  record  is  made  not 
only  of  the  construction,  but  of  the  condition 
and  all  repairs  made  on  each  car.  Moreover, 
the  original  evidence  of  construction  and  re- 
pairs to  cars  is  not  within  the  personal 
knowledge  of  any  one  person.  The  work 
done  on  one  car  may  be  done  by  number  of 
men  and  under  different  foremen,  so  that  an 
entry  by  the  person  having  personal  knowl- 
edge would  seem  impracticable.  These  books 
were  offered  as  aids  in  arriving  at  the  value 
of  the  cars  at  the  time  of  their  destruction. 
They  purported  to  show  the  age  of  the  car, 
its  character  and  the  nature  and  amount  of 
repairs  made  thereto.  They  were  supple- 
mented by  the  testimony  of  competent  wit- 
nesses as  to  the  depreciation  in  value  of 
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cars  from  age  and  use.  None  of  this  evi- 
dence was  conclusive,  but  it  was  competent 
to  be  considered  by  the  jury,  together  with 
the  other  evidence. 

We  may  again  here  remark  that  the 
proof  shows  about  seven  hundred  cars  were 
destroyed  by  fire  set  to  them  by  mobs.  It 
was  an  impossibility  to  show  with  exact- 
ness just  what  usage  each  car  had  had  since 
its  construction,  or  its  precise  condition 
and  state  of  preservation,  but  the  proof 
does  show  that  they  were  capable  of  being 
moved  on  their  trucks,  and  the  minimum 
value  placed  upon  them  by  appellee's  wit- 
nesses would  have  produced  a  considerably 
larger  sum  than  the  verdict  of  the  jury,  to 
say  nothing  of  other  property  destroyed,  not 
including  freight  in  cars,  such  as  track, 
ties,  tower  buildings,  machinery,  oil  houses, 
watch  houses,  tool  house,  and  tools. 

Some  other  questions  have  been  raised  by 
appellant  as  to  the  competency  of  testimony 
admitted.  It  would  extend  this  opinion  un- 
necessarily to  discuss  them  in  detail.  We 
have  examined  the  questions  raised,  and  are 
satisfied  no  reversible  error  was  committed 
respecting  them. 

We  have  examined  the  criticisms  made 
by  appellant  of  the  rulings  of  the  court  in 
giving  and  refusing  instructions,  and  are 
satisfied  that  no  error  was  committed  in  that 
regard  of  such  prejudicial  character  to  ap- 
pellant as  would  justify  a  reversal  of  this 
judgment. 

The  judgment  of  the  Appellate  Court  is 
therefore  affirmed. 

Petition  for  rehearing  denied  December  8, 
1909. 


ARKANSAS  SUPREME  COURT. 

CASSIE  E.  HARDIN,  Appt., 

V. 

MARGARET  HIGHT. 

(—  Ark.  — ,  153  S.  W.  99.) 

Malicious        prosecution   —   procuring 
search  warrant. 

Procuring  the  issuance  of  a  search  war- 
rant against  a  person  maliciously  and  with- 
out probable  cause  will  support  an  action 
for  damages  for  malicious  prosecution. 

(January  20,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of    the    Circuit    Court    for    Craighead 
County    in   plaintiff's    favor    in    an    action 

Note.  —  As  to  action  for  malicious  prose- 
cution based  upon  a  wrongful  search,  see 
note  to  Chicago,  R.  I.  &  P.  R.  Co.  v.  Holli- 
day,  39  L.R.A.(N.S.)   205. 
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brought  to  recover  damages  for  an  alleged 
malicious  prosecution.    Affirmed. 

Statement  by  Klrby,  J.: 

Appellee  brought  suit  for  damages  for 
malicious  prosecution  against  appellant,  al- 
leging that  she  had  maliciously  and  without 
probable  cause  sworn  out  a  search  warrant 
before  a  justice  of  the  peace  of  Lawrence 
county,  charging  that  certain  of  her  wearing 
apparel  had  been  stolen,  and  she  suspected  it 
was  concealed  in  the  house  occupied  by  ap- 
pellee, and  that,  under  said  warrant,  the  con- 
stable searched  her  house  and  the  trunk  men- 
tioned in  the  affidavit,  and  failed  to  find  any 
of  such  property,  and  made  such  retxirn  upon 
the  warrant;  that  the  effect  of  the  making 
of  the  affidavit  was  to  charge  appellee  with 
a  felony,  larceny;  and  that  appellant  knew 
the  statements  of  the  affidavit  to  be  faUe 
when  made  by  her.  Appellant  admitted  mak- 
ing the  affidavit,  but  denied  that  it  was  done 
maliciously  and  without  probable  cause,  and 
that  she  knew  its  contents  to  be  false. 

The  parties  lived  at  Jonesboro,  had  known 
each  other  from  May  10,  1910,  to  July  4, 
1911.  They  had  not  been  intimate,  though 
appellant  had  called  on  appellee  once  or 
twice.  Each  time  it  happened  that  appellee 
was  away  from  home  or  just  returning.  On 
July  2, 1911,  about  6  P.  M.  appellee  went  into 
appellant's  yard  with  a  bucket  to  get  some 
apples,  there  being  an  apple  tree  in  the  yard, 
and  she  having  been  invited  prior  to  that 
time  to  come  and  help  herself  to  the  apples 
when  she  desired  them.  She  was  dressed  in 
a  shirt  waist  and  skirt,  without  any  apron. 
As  she  came  into  the  yard,  appellant,  who 
was  at  Mrs.  Stein's  house  across  the  street, 
called  to  her,  and  said  she  could  come  home 
if  appellee  had  come  to  visit  her.  Appellee 
replied  that  she  had  just  run  over  to  get 
some  apples,  and  had  left  the  baby  at  home, 
and  must  get  back.  Appellant  told  her  she 
had  some  apples  already  gathered  in  the 
little  smokehouse  in  the  yard,  a  house  she 
used  for  a  bath  room,  and  kept  much  of  her 
wearing  apparel  in  trunks,  and  to  go  in 
there  and  help  herself.  Appellee  went  into 
the  little  house,  got  about  half  a  dozen  ap- 
ples, not  being  in  the  house  and  yard  more 
than  five  minutes,  and  did  not  touch  or  take 
anything  but  the  apples,  she  stated.  She 
next  visited  appellant  on  July  4th,  at  which 
time  she  was  told  of  the  loss  of  the  silk  dress 
and  other  wearing  apparel,  and  appellant 
told  her  they  were  taken  Saturday  night, 
which  was  the  night  of  the  evening  on  which 
appellee  got  the  apples.  Appellee  then  moved 
to  Walnut  Ridge  on  the  night  of  the  9th  of 
July,  where  she  was  living  at  the  time  of  the 
search  of  her  house  on  August  19, 1911.  She 
was  visiting  in  Jonesboro,  and  was  told  that 
appellant  was  in  Walnut  Ridge,  and  wanted 
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to  see  her,  and  went  home,  supposing  it  to 
be  on  another  matter  of  business,  and  was 
met  by  the  constable  with  a  search  warrant, 
who  accompanied  her  to  the  house  and 
searched  the  room  and  trunk  and  found  none 
of  the  property  claimed  to  have  been  stolen. 
It  was  also  shown  that  appellant  borrowed 
$50  from  appellee  for  three  months  on  May 
10,  1910,  and  had  been  asked  for  payment  of 
the  money,  and  that  appellee  finally  had  to 
sue  her  for  it.  She  did  not  claim  to  have 
suffered  any  damage  in  Jonesboro,  where  all 
parties  were  known.  She  also  denied  having 
agreed  with  appellant  to  wait  for  the  pay- 
ment of  the  money  until  fall,  when  her  rents 
would  oome  iu,  and  sued  on  the  note  in  the 
latter  part  of  August.  The  statement  of  the 
occurrence  of  the  search  appeared  in  the 
newspaper  at  Jonesboro  at  the  time. 

Mrs.  Stein  testified  that  Cassie  Hardin 
was  at  her  home  eating  supper  on  the  eve- 
ning of  July  2,  1911,  and  called  to  appellee 
across  the  street  to  help  herself  to  the  ap- 
ples, and  that  she  would  find  some  already 
gathered  in  the  smokehouse.  She  did  not 
see  appellee  either  when  she  came  or  went, 
and  it  rained  early  that  night,  and  appellant 
stayed  all  night  at  her  house,  going  home 
early  the  next  morning.  In  the  evening  of 
the  next  day  she  called  witness,  and  said  she 
had  been  crying  all  day,  that  her  clothes  had 
been  stolen,  and  she  had  an  idea  who  stole 
them.  The  witness  thought  some  negro  had 
stolen  them,  and  suggested  that,  but  appel- 
lant said,  "No;  Mrs.  Hight  had  stolen  them." 
Mrs.  Stein  said  she  did  not  think  that  one 
white  woman  would  steal  clothes  from  an- 
other one,  and  that  "they  wouldn't  fit  her." 
Appellant  told  several  people  she  believed 
appellee  got  her  things. 

The  chief  of  police  testified  that  he  was 
called  to  the  phone  in  Walnut  Ridge  in  the 
summer  of  1911,  and  requested  to  notify  ap- 
pellee of  the  intention  of  having  her  house 
searched,  and  to  come  up  there;  that  appel- 
lant had  before  consulted  him  in  his  official 
capacity  about  the  loss  of  the  clothes,  and 
he  had  advised  her  to  consult  the  proce- 
cuting  attorney.  He  did  not  remember  hav- 
ing told  her  she  could  get  out  a  search  war- 
rant if  she  believed  appellee  had  the  cloth- 
ing, but  did  remember  saying  that,  if  ap- 
pellee was  about  to  move  to  Walnut  Ridge 
and  she  intended  having  a  search  warrant 
issued,  it  would  be  better  to  wait  until  she 
had  moved,  as  she  would  be  more  likely  to 
have  the  goods  in  her  possession  at  Walnut 
Ridge,  if  she  had  taken  them. 

Appellant  stated  that  she  was  at  Mrs. 
Stein's,  across  the  street  from  her  homo,  in 
Jonesboro,  late  in  the  evening  of  July  2, 
1911,  saw  appellee  at  her  house  and  called 
to  know  if  she  had  come  to  visit  her,  saying 

'  she  would  come  home  if  she  had.    Upon  her 
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replying  that  she  had  only  come  to  get  a 
few  apples  and  had  to  return  to  the  baby, 
she  told  her,  "AH  right/'  that  the  weeds  in 
the  yard  were  wet,  and  to  go  into  the  little 
smokehouse,  and  she  would  find  a  pan  of  ap- 
ples on  the  trunk  and  to  help  herself.  This 
room  was  floored  and  had  a  bath  tub  in  it, 
and  she  kept  her  clothes  in  it.  After  supper, 
she  went  out  on  the  porch  and  saw  Mrs. 
Hight  leaving  her  house,  and  called  Mrs. 
Stein's  attention  to  it.  She  did  not  know 
whether  Mrs.  Stein  saw  her,  but  she  could 
have  seen  her,  and  she  thought  she  did. 
This  was  about  thirty  minutes  from  the  time 
Mrs.  Hight  came  to  her  house.  She  had  a 
bulk  of  something.  Seemed  to  be  carrying  it 
in  her  arms  and  lap.  It  did  not  look  like  a 
bucket,  and  her  back  was  toward  appellant. 
A  bucket  would  not  have  been  carried  that 
way.  She  thought  appellee  was  only  taking 
the  pan  of  apples.  She  told  her  to  take  all 
she  wanted.  Appellee  was  just  outside  of 
the  edge  of  the  house,  and  went  into  Fisher 
street  and  then  turned  north.  Appellant  did 
not  return  home  that  night  on  account  of  the 
rain,  but  went  over  early  the  next  morning, 
and  found  a  lavender  silk  waist  in  the  yard, 
with  the  weeds  sticking  up  through  it,  it 
having  rained  all  night.  This  had  been  in 
her  trunk,  which  she  had  had  packed  to  go 
to  Batesville  to  visit  her  sick  father.  Upon 
investigation,  she  missed  her  clothes,  and 
the  apples  were  not  gone.  A  black  silk  skirt 
and  a  brown  one,  a  waist,  and  several  ar- 
ticles of  underwear,  all  new,  were  gone, 
about  all  the  new  wearing  apparel  she  had. 
She  saw  no  tracks,  and  concluded  the  waist 
had  been  in  the  yard  overnight,  on  account 
of  the  weeds  sticking  through  it  being  beaten 
down  by  the  rain,  and  she  came  to  the  con- 
clusion that  the  party  she  saw  leaving  her 
house  had  taken  her  clothes.  Mrs.  Hight 
came  to  her  house  on  July  4th,  bringing 
her  baby  with  her,  and  asked  her  if  she  was 
going  to  the  picnic,  and  appellant  told  her 
someone  had  stolen  her  clothes,  and  she 
did  not  have  anything  to  wear.  To  this 
statement  appellee  made  no  response  at  all, 
and  made  no  inquiry,  and  soon  afterwards 
left.  She  phoned  the  chief  of  police  Sunday 
and  asked  him  what  she  should  do.  He  told 
her  she  could  get  out  a  search  warrant, 
if  she  had  reasonable  grounds  to  believe 
appellee  had  taken  her  clothes.  She  con- 
ferred with  him  again  on  Monday  morning, 
and  then  went  to  the  justice  of  the  peace 
for  advice,  and  he  told  her  to  go  to  the 
chief  of  police.  She  then  went  to  a  lawyer, 
a  Mr.  Matthews,  and  consulted  him,  and 
told  him  she  had  lost  her  clothes  and  who 
she  thought  got  them  and  he  told  her,  if  she 
had  reasonable  grounds  to  believe  the  party 
got  them,  she  would  be  safe  in  getting  a 
search  warrant.  She  stated  to  this  attor- 
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ney  all  the  facts  in  the  case.  She  testified 
that  she  had  also  consulted  another  attor- 
ney, Mr.  Tharpe,  before  making  the  affidavit 
for  the  search  warrant,  and  told  him  the 
facts  of  the  case,  and  that  she  was  advised 
that  she  had  a  right  to  get  the  search  war- 
rant. Tharpe  testified  that  appellant  related 
the  facts  to  him  virtually  as  already  stated, 
and  he  advised  her  to  go  to  the  justice  of 
the  peace,  and  make  the  necessary  affidavit, 
and  that  he  would  issue  the  warrant.  This 
witness  stated,  however,  that  she  did  not  tell 
him  of  her  previous  acquaintance  with  ap- 
pellee, nor  that  she  knew  her  to  be  a  woman 
of  good  character,  nor  that  she  came  to  her 
house  for  the  apples  and  was  told  to  help 
herself,  nor  how  long  appellee  stayed  in  the 
house,  nor  the  remark  claimed  to  have  been 
made  to  Mrs.  Stein  upon  her  leaving  about 
her  having  stayed  so  long. 

There  was  also  some  testimony  as  to  the 
location  of  the  little  smokehouse  upon  the 
lot  and  of  the  streets  surrounding,  and  the 
house  of  Mrs.  Stein,  with  a  view  to  showing 
the  location  of  the  parties  at  the  time  Mrs. 
Hardin  claimed  to  have  seen  Mrs.  Hight 
leaving  the  room  with  the  bundle  of  cloth- 
ing. Mrs.  Stein  testified  that  she  did  not 
think  she  went  out  on  her  porch  after  sup- 
per, nor  that  anything  was  said  about  going 
to  town,  nor  that  appellant  made  a  remark 
about  Mrs.  Hight  staying  so  long  at  her 
house;  that  she  had  been  on  friendly  terms 
with  appellant  up  to  that  time,  but  was  not 
very  friendly  now.  It  was  admitted  that 
Matthews  and  Tharpe  were  practising  law- 
yers during  the  year  1911.  The  court  in- 
structed the  jury,  and  it  returned  a  verdict 
in  appellee's  favor,  and  from  the  judgment 
thereon  this  appeal  comes. 

Mr.  £.  H.  Mathes,  for  appellant: 

It  devolved  on  the  plaintiff  to  prove 
affirmatively  that  there  was  a  want  of  pro- 
bable cause,  and  this  she  failed  to  do. 

Lavender  v.  Hudgens,  32  Ark.  763;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Tyus,  96  Ark. 
325, 131  S.  W.  682;  1  Am.  &  Eng.  Enc.  Law, 
2d  ed.  899;  Kansas  k  T.  Coal  Co.  v.  Gallo- 
way, 71  Ark.  361,  100  Am.  St.  Rep.  79,  74 
S.  W.  621. 

Messrs.  Ijamb  Sb  Caraway,  for  appel- 
lee: 

Before  advice  of  counsel  can  be  of  any 
avail  to  one  instituting  a  criminal  prose- 
cution, it  must  first  appear  that  the  sources 
of  information  were  apparently  reliable; 
that  the  statement  embodied  all  of  the  ma- 
terial facts  known  to  the  party  making  it; 
that  she  believed  them  to  be  true,  and  that 
she  thereafter  acted  upon  them  in  good  faith. 

Harr  v.  Ward,  73  Ark.  437,  84  S.  W.  496; 
Wells  V.  Parker,  76  Ark.  41,  88  S.  W.  602, 
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6  Ann.  Cas.  259;  Foster  v.  Pitts,  63  Ark. 
387,  38  S.  W.  1114. 

In  the  absence  of  probable  cause,  and  espe- 
cially when  it  is  so  clearly  appears  that  de- 
fendant acted  in  bad  faith,  malice  may  be 
inferred. 

Foster  v.  Pitts,  supra;  Hitson  v.  Sims,  69 
Ark.  439,  64  S.  W.  219. 

Kirby,  J.,  delivered  the  opinion  of  the 
court: 

It  is  insisted  that  the  court  erred  in  re- 
fusing appellant's  request  for  a  directed 
verdict.  In  L.  B.  Price  Mercantile  Co.  v. 
Cuilla,  100  Ark.  318,  141  S.  W.  194,  this 
court  said:  "The  law  is  well  settled  that 
where  one  lays  all  the  facts  in  his  possession 
before  the  public  prosecutor,  or  before  other 
counsel  learned  in  the  law,  and  acts  upon 
the  advice  of  such  counsel  in  instituting  a 
prosecution,  this  is  conclusive  of  the  exist- 
ence of  probable  cause,  and  is  a  complete 
defense  in  an  action  for  malicious  prosecu- 
tion. Kansas  &  T.  Coal  Co.  v.  Galloway, 
71  Ark.  351,  100  Am.  St.  Rep.  79,  74  S.  W. 
621.»' 

It  is  not  undisputed  that  appellant  related 
All  the  material  facts  in  the  case  known 
to  her  to  the  attorneys  whom  she  consulted 
relative  to  the  procuring  of  the  search  war- 
rant, and  acted  upon  their  advice  in  doing 
so.  Only  one  of  the  attorneys  testified,  and 
he  denied  that  she  told  him  of  her  acquain- 
tance with  appellee  and  of  the  invitation  ex- 
tended to  her  to  go  into  the  room  and  help 
herself  to  all  the  apples  she  desired,  nor 
of  the  length  of  time  she  stayed  and  her 
remark  to  Mrs.  Stein  upon  her  leaving 
about^  her  having  stayed  so  long.  Mrs. 
Stein  denied,  also,  that  appellant  had  said 
anything  to  her  upon  the  porch  of  her  home 
about  the  length  of  time  appellee  stayed 
in  the  house,  or  of  seeing  her  depart  there- 
from after  supper. 

The  court  correctly  declared  the  law  in 
the  instructions  given  to  the  jury,  and  they 
doubtless  believed  that  appellant  had  not 
made  a  full  disclosure  of  the  material  facts 
to  the  lawyers  whom  she  consulted  before 
having  the  search  warrant  issued,  or  that 
she  had  made  some  false  statement  as  to 
what  the  facts  relative  thereto  were  in  her 
consultation  with  them.  The  question  was 
fairly  submitted  to  the  jury  upon'  proper 
instructions,  and  their  decision  is  conclusive 
upon  the  point  that  there  was  lack  of  prob- 
able cause  for  the  institution  of  the  pro- 
ceeding. 

A  search  warrant  is  one  of  the  agencies 
provided  by  law  for  the  detection  and  pun- 
iahment  of  crime  and  the  recovery  of  prop- 
erty stolen.  Our  Constitution  guarantees 
the  right  to  the  people  of  the  state  to  be 
secure  in  their  persons,  houses,  papers,  and 
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effects  against  unreasonable  search,  and, 
"no  warrant  shall  issue,  except  upon  prob- 
able cause,  supported  by  oath  or  affirma- 
tion," etc.  Article  2,  §  15.  In  other  juris- 
dictions it  has  been  held  that  procuring 
the  issuance  of  a  search  warrant  against  a 
person  maliciously  and  without  probable 
cause  will  support  an  action  for  damages 
for  malicious  prosecution,  even  though  the 
warrant  does  not  direct  the  arrest  of  the 
person  in  case  the  stolen  goods  be  found 
in  his  possession.  Anderson  v.  Cowles,  72 
Conn.  336,  77  Am.  St.  Rep.  310,  44  Atl. 
477;  Carey  v.  Sheets,  67  Ind.  375;  Spang- 
ler  V.  Booze,  103  Va.  276,  49  S.  E.  42, 1  Ann. 
Cas.  995;  Elsee  v.  Smith,  2  Chitty,  304,  1 
Dowl.  &  R.  97,  24  Revised  Rep.  639;  Miller 
V.  Brown,  3  Mo.  127,  23  Am.  Dec.  693. 

Certainly  the  putting  in  motion  of  such 
an  agency  maliciously  and  without  probable 
cause  is  as  much  calculated  to  injure  the 
feelings  and  reputation  of  the  person  against 
whom  it  is  directed  as  if  the  further  direc- 
tion for  his  arrest  in  case  the  property 
sought  should  be  found,  in  his  possession 
were  contained  therein.  This  being  true,  we 
hold  the  procuring  the  issuance  of  a  search 
warrant  maliciously  and  without  probable 
cause  will  support  an  action  for  damages 
for  malicious  prosecution. 

Finding  lio  error  in  the  record,  the  judg- 
ment is  affirmed. 


KENTUOKT  COURT  OP  APPBAIjS. 

R.  E.  LIMERICK,  Appt., 

V. 

HOME  INSURANCE  COMPANY  OF  NEW 

YORK. 

(150  Ky.  827,  150  S.  W.  978.) 

Insurance  •*  overdue  preminm  note  -* 
demand  —  property  burning. 

The  unconditional  demand  by  an  insur- 
ance company  of  payment  of  an  overdue 
premium  note  is  a  waiver  of  the  default 
so  that  the  insured  may  recover  on  the 
policy  if  he  immediately  complies  with  the 
demand  by  mailing  a  check  for  the  amount, 
although  the  insured  property  is  burning 
when  the  demand  is  received  and  the  policy 
provides  that  the  company  will  not  be  li- 
able for  any  loss  which  might  occur  while 
any  premium  note  remains  due  and  unpaid. 

(December  3,  1912.) 


yotc^UnsucceasftU  attempt  to  collect 
premium  as  'icaiver  of  forfeiture. 

The  early  cases  upon  the  question  of  un- 
successful attempt  to  collect  premium  as 
waiver  of  forfeiture  are  gathered  in  the  note 
appended  to  lies  v.  Mutual  Reserve  L.  Ub, 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Grant  County  in 
defendant's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
fire  insurance  policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  S.  Hogan  and  Clore,  Dlck- 
erson,  &  Clayton  for  appellant. 

Messrs.  Flexner  A  Gordon,  for  appellee: 

A  condition  in  an  insurance  policy  that  in 
case  a  premium  note  is  not  paid  in  full 
at  maturity,  the  policy  shall  be  inoperative 
8o  long  as   it  remains  unpaid,   is  a  valid 


condition  and  is  a  good  defense  to  an  action 
on  the  policy  for  a  loss  occurring  during 
the  period  of  default. 

3  Joyce,  Ins.  §  2510;  2  Cooley,  Briefs  on 
Insurance,  pp.  1867, 1868;  Wolff,  Ins.  p.  191; 
Kerr,  Ins.  §§  130,  301;  Continental  Ins.  Co. 
V.  Peden,  146  Ky.  776,  141  S.  W.  43;  Conti- 
mental  Ins.  Co.  v.  Hargrove,  131  Ky.  845, 116 
S.  W.  256;  Potter  v.  Continental  Ins.  Co.  107 
Ky.  326,  63  S.  W.  660;  Pheniz  Ins.  Co. 
V.  Bachelder,  32  Neb.  490,  29  Am.  St.  Rep. 
443,  49  N.  W.  217;  Williams  v.  Albany 
City  Ins.  Co.  19  Mich.  451,  2  Am.  Rep.  95; 


Co.  18  L.R.A.(N.S.)    902,  and  the  present 
note  is  merely  supplementary  to  that. 

While  the  first  impression  of  the  de- 
cision in  Limerick  v.  Home  Ins.  Co.  is  that 
the  attempted  payment  of  the  premium 
would  distinguish  it  from  cases  where  there 
had  been  no  attempt  by  the  insured  to  com- 
ply with  the  demand  of  the  insurer,  upon 
further  consideration  it  seems  clear  that 
the  attempted  payment  after  the  loss  had 
occurred  could  not  affect  the  situation,  and 
that  the  determination  of  the  question  of 
waiver  depends  finally  upon  the  effect  of  the 
insurer's  unconditional  demand. 

The  determination  of  the  question  of 
whether  an  unsuccessful  attempt  to  collect 
a  premium  amounts  to  a  waiver  of  a  for- 
feiture depends  largely  upon  the  facts  of 
the  case  indicating  the  insurer's  attitude 
and  intention  in  making  the  demand. 

In  accord  with  the  result  reached  in 
Limerick  v.  Home  Ins.  Co.  it  was  held  in 
Security  Life  &  Annuity  Co.  v.  Underwood, 
—  Tex.  Civ.  App.  — ,  150  S.  W.  293,  that  an 
unconditional  demand  for  the  payment  of  a 
premium  evidencing  an  intention  on  the 
part  of  the  insurer  to  keep  the  policy  in 
force  amounted  to  a  waiver  of  all  forfeitures 
which,  by  the  terms  of  the  policy,  had  taken 
place  for  the  nonpayment  of  the  premium; 
but  it  was  held  that  such  demand  would 
not  waive  a  forfeiture  for  the  nonpayment 
of  a  premium  which,  although  due  at  the 
time  of  the  demand,  did  not  by  the  terms  of 
the  policy  work  a  forfeiture  until  after  the 
date  on  which  the  demand  was  made. 

In  Farmers'  Mut.  Life  Protective  Asso. 
V.  Elliott,  4  Ga.  App.  342,  61  S.  E.  493, 
it  was  held  that  a  demand  of  overdue  as- 
sessments, made  subsequently  to  a  forfei- 
ture resulting  from  their  nonpayment, 
waived  the  forfeiture. 

And  the  waiver  of  a  forfeiture  was  held 
to  result  where  an  insurer  which  had  is- 
sued an  accident  policy,  the  premiums  on 
which  were  to  be  deducted  from  the  in- 
sured's wages,  after  a  default  in  the  pay- 
ment of  a  premium  which  terminated  the 
insurance,  demanded  payment  of  the  pre- 
mium in  the  usual  way  through  a  list  sent 
to  the  paymaster  of  the  insured's  employer, 
who  had  charge  of  withholding  the  pre- 
miums from  the  employee's  wages.  Loftis 
▼.  Pacific  Mut  L.  Ins.  Co.  38  Utah,  532, 
114  Pac  134. 
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And  in  Shawnee  Mut.  F.  Ins.  Co.  v.  Can- 
nedy,  —  Okla,  — ,  post,  376,  129  Pac.  865, 
where  a  policy  provided  that  if  the  premium 
notes  were  not  paid  at  maturity  the  policy 
should  be  null  and  void,  a  forfeiture  was  held 
to  be  waived  by  the  insurer's  retaining  the 
notes  after  their  maturity,  and  trying  to 
collect  them,  and  bringing  suit,  and  ob- 
taining judgment  on  one  of  them,  and  hav- 
ing it  filed  as  a  lien  against  real  property, 
and  unsuccessfully  trying  to  enforce  an- 
other by  placing  it  in  the  hands  of  an  at- 
torney. 

And  where  an  insurer  takes  a  note  which 
represents  the  premium  for  a  year,  it  will, 
by  demanding  payment  for  the  note  in  full 
after  maturity,  waive  its  right  to  forfeit 
the  policy  under  -a  provision  stipulating 
that  the  policy  shall  be  void  if  the  note  is 
not  paid  at  maturity.  Williams  v.  Em- 
pire Mut.  Annuity  &  L.  Ins.  Co.  8  6a.  App. 
303,  68  S.  E.  1082. 

But  if  the  note  was  taken  by  the  insur- 
ance agent,  and  the  credit  for  the  premium 
was  extended  to  him,  and  he  indorsed  the 
note  to  the  insurer  to  apply  on  his  account, 
the  insurer's  attempt  to  collect  the  note  is 
no  evidence  of  a  waiver  of  a  forfeiture. 
Ibid. 

In  New  York  L.  Ins.  Co.  ▼.  Evans,  136 
Ky.  391,  124  S.  W.  376,  where  a  premium 
note  provided  for  a  forfeiture  of  the  policy 
if  it  was  not  paid  at  maturity,  it  was  held 
that  if  the  insurer  retained  the  note  after 
a  lapse  for  nonpayment,  merely  as  evidence 
that  it  had  been  canceled,  and  acted  con- 
sistently with  its  claim  of  forfeiture,  such 
act  would  not  constitute  a  waiver;  but  it 
was  held  that  if  the  note  was  retained  as 
evidence  of  an  indebtedness,  or  it  was  as- 
serted as  a  debt  against  the  insured,  a 
waiver  would  result. 

And  it  was  held  that  a  waiver  was  shown 
in  that  case,  where  the  insurer,  after  a 
lapse  of  the  policy  because  of  nonpayment 
of  the  note,  retained  the  note  and  wrote 
several  letters  to  the  insured,  urging  him 
to  reinstate  his  policy,  although  the  policy 
contained  a  provision  that,  upon  a  lapse,  it 
should  be  automatically  converted  into  an- 
other form.    Ibid. 

It  has  been  held,  however,  that  no  waiver 
of  a  forfeiture  for  nonpayment  of  assess- 
ments results  from  the  insurer's  sending  a 
postal  card  and  letter  after  suspension,  de- 
manding payment  of  the  assessment.    Stuts- 
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Muhleman  v.  National  Ina,  Co.  6  W.  Va. 
608;  Watroua  v.  Mississippi  Valley  Ins. 
Co.  35  lowa^  682;  Gorton  v.  Dodge  County 
Mut.  Ins.  Co.  39  Wis.  123;  Wall  v.  Home 
Ina.  Go.  36  N.  Y.  167;  Curtin  v.  Phenix 
Ins.  Co.  78  Cal.  619,  21  Pac.  370;  Shakey 
v.  Hawkeye  Ins.  Co.  44  Iowa,  640;  Garlick 
T.  Mississippi  Valley  Ins.  Co.  44  Iowa,  663; 
Klein  v.  New  York  L.  Ins.  Co.  104  U.  S. 
88,  26  L.  ed.  662;  Bloom  v.  State  Ins.  Co. 
94  Iowa,  359,  62  N.  W.  810;  Union  Cent. 
L.  Ins.  Co.  v.  Chowning,  8  Tex.  Civ.  App. 
455,  28  S.  W.  117;  Continental  Ins.  Co.  v. 


Chew,  11  Ind.  App.  330,  54  Am.  St.  Rep. 
506,  38  N.  E.  417;  Phenix  Ins.  Co.  v.  Rol- 
lins, 44  Neb.  745,  63  N.  W.  46 ;  McEvoy  v. 
Nebraska  &'l.  Ins.  Co.  46  Neb.  782,  65  N. 
W.  888;  American  Ins.  Co.  v.  Leonard,  80 
Ind.  272;  Limerick  v.  Gorham,  37  Kan. 
739,  16  Pac.  909;  Continental  Ins.  Co.  v. 
Boykin,  25  S.  C.  323;  Palmer  v.  Continental 
Ins.  Co.  31  Mo.  App.  467;  Matthews  v. 
American  Ins.  Co.  40  Ohio  St.  135;  Joliffe 
V.  Madison  Mut.  Ins.  Co.  39  Wis.  Ill,  20 
Am.  Rep.  36;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Coleman,  6  Dak.  458,  6  L.R.A.  87,  43  N.  W. 


man  v.  Cicero  F.  Ins.  Co.  150  Wis.  254,  136 
N.  W.  604. 

And  in  Koehler  v.  Modem  Brotherhood, 
160  Mich.  180,  136  Am.  St.  Rep.  424,  125 
N.  W.  49,  it  was  held  that  the  mailing  of 
a  postal  card,  such  as  was  generally  used 
to  remind  members  of  a  fraternal  society 
that  their  dues  should  be  paid  by  a  certain 
date,  to  a  delinquent  member  who  had  been 
suspended  for  forty  days,  did  not  constitute 
a  waiver  of  the  forfeiture. 

And  in  Mutual  Fire  Co.  v.  Maple,  60 
Or.  359,  38  L.R.A.(N.S.)  726,  119  Pac.  484, 
it  was  held  that  bringing  suit  for  an  assess- 
ment, after  the  policv  had  become  void  by 
its  terms  because  oi  nonpayment  of  pre- 
miums, did  not  waive  the  default  and  rein- 
state the  policy,  where  it  provided  that  a 
failure  to  pay  an  assessment  within  a  cer- 
tain time  should  render  the  policy  void. 

So,  a  forfeiture  for  nonpayment  of  an  as- 
sessment is  not  waived  by  the  insurer's 
sending  the  insured  notices  of  subsequent 
assessments,  or  by  writing  him,  calling  his 
attention  to  his  delinquencies  and  inviting 
him,  if  in  good  health,  to  pay  up  all  ar- 
rearages and  be  reinstated;  it  being  cus- 
tomary for  the  insured  to  send  such  letters 
as  a  curtesy  to  delinquents,  and  it  not  being 
intended  as  an  invitation  to  pay  arrearages 
and  be  reinstated  regardless  of  health.  Haw- 
kins V.  Lone  Star  Ins.  Union,  —  Tex.  Civ. 
App.  — ,  146  S.  W.  1041. 

And  it  has  been  held  that  no  waiver  of 
a  condition  that  a  policy  shall  be  void  if 
a  premium  note  given  is  not  paid  at  matur- 
ity results  from  a  demand  made  by  the  in- 
surer after  the  maturity  of  the  note,  for 
its  payment,  where  payment  was  refused. 
Stephenson  v.  Empire  L.  Ins.  Co.  —  Ga.  — , 
76  S.  E.  592. 

And  where  a  policy  and  premium  note 
provided  that,  upon  nonpayment  of  premium 
all  rights  of  the  insured  except  the  right 
to  reinstatement  should  cease,  it  was  held 
that  the  fact  that  the  insurer  wrote  the  in- 
sured subsequent  to  a  forfeiture,  calling  his 
attention  to  his  failure  to  pay  the  premium 
and  requesting  prompt  attention,  did  not 
constitute  a  waiver.  Mercer  v.  South  At- 
lantic L.  Ins.  Go.  Ill  Va.  699,  69  S.  E. 
961. 

And  see  also  Continental  Ins.  Co.  v. 
Peden,  set  out  by  the  court  in  Limebick  v. 
Home  Ins.  Co. 

And  in  Johnson  v.  Retail  Merchant's  Mut. 
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F.  Ins.  Co.  112  Minn.  418,  128  N.  W.  462, 
it  was  held  that  the  indorsement  on  the 
policy  by  the  insurer  of  a  gasolene  permit, 
and  the  sending  out  of  a  statement  of  the 
premium  due,  together  with  a  letter  de- 
manding immediate  settlement,  did  not 
necessarily  constitute  a  waiver  of  a  for- 
feiture for  nonpayment  of  the  premium,  and 
a  finding  that  there  was  no  waiver  was  held 
to  be  justified. 

So,  it  has  been  held  that  an  attempt  to 
collect  an  overdue  premium  note,  will  not 
waive  a  forfeiture,  where  the  notes  pro- 
vided that  the  contract  should  be  annulled 
if  they  were  not  paid,  and  that  the  full 
amount  of  the  premium  should  be  consid- 
ered earned  by  the  policy  remaining  in  force 
previous  to  the  forfeiture.  Marshall  v. 
Missouri  State  L.  Ins.  Co.  148  Mo.  App. 
669,  129  S.  W.  40. 

And  where  an  insurance  company,  after 
notice  that  a  check  given  in  payment  of  the 
premium  had  been  dishonored,  demanded 
and  insisted  upon  the  insured  paying  the 
check  after  the  dsAJb  on  which  the  policy 
would  have  lapsed,  a  waiver  of  the  punctual 
payment  of  the  premium  in  cash  results, 
and  the  insurer  cannot  treat  the  policy  as 
lapsed,  although  it  provides  that  it  shall 
be  null  and  void  in  case  of  nonpayment  of 
premium,  but  does  not  stipulate  that  the 
nonpayment  of  a  check  or  note  shall  result 
in  a  forfeiture.  Veal  v.  Security  Mut.  L. 
Ins.  Co.  6  Ga.  App.  721,  65  S.  E.  714. 

In  Becker  v.  Exchange  Mut.  F.  Ins.  Co. 
165  Fed.  816,  where  the  insured  secured  in- 
surance through  a  broker  who  was  entitled 
to  fort^  days'  credit  in  paying  premiums, 
the  policy  provided  that  if  the  premium  was 
not  paid  by  the  15th  of  the  month  succeed- 
ing that  on  which  the  policy  was  dated,  it 
should  be  void  without  further  act  by  the 
insurer,  it  was  held  that  there  was  no 
waiver  of  a  forfeiture  for  nonpayment  of 
premiums  shown  by  a  letter  from  the  in- 
surer to  the  broken  written  before  the  oc- 
currence of  the  loss,  but  after  the  forty 
days'  credit  had  expired,  in  which  he  de- 
manded payment  of  premiums  due  from  the 
broker,  or  by  another  letter  to  the  broker 
written  subsequently  to  the  loss  and  after 
the  insured  had  denied  liability  on  the 
policy,  demanding  payment  of  premiums;  it 
not  being  shown  that  the  last  letter  included 
a  demand  for  the  premium  on  the  policy  in 
question.  J.  T.  W. 
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693;  New  Zealand  Ins.  Co.  v.  Maaz,  13  Colo. 
App.  493,  59  Pac.  213;  Imperial  L.  Ins.  Co. 
V.  Glass,  96  Ala.  568,  11  So.  671;  Robinson 
V.  German  Ins.  Co.  61  Ark.  441,  11  S.  W. 
686;  Lenz  v.  German  F.  Ins.  Co.  74  III. 
App.  341;  Palmyra  Ins.  Co.  v.  Knight,  59 
111.  App.  274;  Schimp  v.  Cedar  Rapids  Ins. 
Co.  124  III.  354,  16  N.  E.  229;  American  Ins. 
Co.  y.  Elliott,  62  Ind.  211;  American  Ins. 
Co.  V.  Charles,  62  Ind.  210;  Willcutrf  v. 
Northwestern  Mut.  L.  Ins.  Co.  81  Ind.  300; 
Forbes  v.  Union  Cent.  L.  Ins.  Co.  151  Ind. 
89,  51  N.  E.  84;  McMahon  v.  Travelers'  Ins. 
Co.  77  Iowa,  229,  42  N.  W.  179;  Beeman 
V.  Farmers'  Pioneer  Mut.  Ins.  Asso.  104 
Iowa,  83,  65  Am.  St.  Rep.  424,  73  N.  W. 
597;  Moore  v.  Rockford  Ins.  Co.  90  Iowa, 
636,  57  N.  W.  597;  American  Ins.  Co.  v. 
Garrett,  71  Iowa,  243,  32  N.  W.  356;  Pitt 
V.  Berkshire  L.  Ins.  Co.  100  Mass.  500; 
Home  F.  Ins.  Co.  ▼.  Garbacz,  48  Neb.  827, 
67  N.  W.  864;  Antes  v.  State  Ins.  Cd.  61 
Neb.  55,  84  N.  W.  412;  Phenix  Ins.  Co.  v. 
Dungan,  37  Neb.  468,  55  N.  W.  1069;  John- 
ston V.  Phelps  County  Farmer's  Mut.  Ins.  Co. 
63  Neb.  21,  56  L.R.A.  127,  88  N.  W.  142; 
Hastings  v.  Brooklyn  L.  Ins.  Co.  138  N.  Y. 
473,  34  N.  E.  289;  Baker  v.  Union  Mut. 
L.  Ins.  Co.  43  N.  Y.  283 ;  Fowler  v.  Metro- 
politan L.  Ins.  Co.  116  N.  Y.  389,  5  L.R.A. 
805,  22  N.  E.  576;  Susquehanna  Mut.  F. 
Ins.  Co.  V.  Leavy,  136  Pa.  499,  20  Atl.  502, 
505;  Manhattan  L.  Ins.  Co.  v.  Wright,  61 
C.  C.  A.  138,  126  Fed.  82;  Iowa  L.  Ins.  Co. 
V.  Lewis,  187  U.  S.  336,  47  L.  ed.  204,  23 
Sup.  Ct.  Rep.  126;  Currier  v.  Continental 
L.  Ins.  Co.  57  Vt.  49^,  52  Am.  Dec.  134; 
Alexander  v.  Continental  Ins.  Co.  67 
Wis.  422,  58  Am.  Rep.  869,  30  N.  W.  727; 
Blaeser  v.  Milwaukee  Mechanics'  Mut.  Ins. 
Co.  37  Wis.  31,  19  Am.  Rep.  747. 

Where  the  court,  notwithstanding  the 
provision  of  the  contract,  has  held  the  com- 
pany liable,  the  court  rests  its  ruling  upon 
the  proposition  that  the  company  has  done 
some  act  to  the  injury  of  the  assured  and 
has  thereby  waived  the  provision  of  the 
clause. 

Continental  Ins.  Co.  v.  Peden,  145  Ky. 
775,  141  S.  W.  43;  Potter  v.  Continental 
Ins.  Co.  107  Ky.  326,  53  S.  W.  669;  Con- 
tinental Ins.  Co.  V.  Hargrove,  131  Ky.  845, 
116  S.  W.  256. 

Mr.  A.  6.  De  Jamette  also  for  appellee. 

Hobson,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

On  April  15,  1908,  R.  E.  Limerick  insured 
his  dwelling  house,  its  contents,  and  a  bam 
in  the  Home  Insurance  Company  for  five 
years;  the  premium  to  be  paid  in  five  an- 
nual instalments.  The  insurance  on  the  bam 
was  $500.  At  the  time  of  the  issuance  of  the 
policy  he  made  a  cash  payment  and  gave 
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his  note  for  four  annual  instalments  pay- 
able May  1,  1909,  1910,  1911,  1912.  The 
instalment  of  the  premium  note,  which  came 
due  on  May  1,  1911,  was  not  paid  when  due, 
and  had  not  been  paid  on  June  5,  1911, 
when  the  bam  covered  by  the  policy  was 
struck  by  lightning  and  destroyed  by  fire. 
The  policy  contained  this  provision:  "But 
it  is  expressly  agreed  that  this  company 
shall  not  be  liable  for  any  loss  or  damage 
that  may  occur  to  the  property  herein  men- 
tioned while  any  instalment  of  the  instal 
ment  note,  given  for  premium  upon  the 
policy,  remains  past  due  and  unpaid ;  or 
while  any  single  payment,  promissory  note 
(acknowledged  as  cash  or  otherwise)  given 
for  the  whole  or  any  portion  of  the  premium, 
remains  past  due  and  unpaid.  Payments 
of  notes  and  instalments  thereof  must  be 
made  to  the  said  Home  Insurance  Company 
at  its  Western  Farm  Department  office  in 
Chicago,  Illinois,  or  to  a  person  or  persons 
expressly  authorized  to  collect  the  same  for 
said  company.  And  it  is  expressly  agreed 
that  the  failure  of  the  assured  to  receive 
the  notices  that  may  be  sent  by  the  com- 
pany of  the  approaching  maturity  of  the 
premium  note  or  notes,  or  any  instalment 
thereof,  shall  not  operate  to  render  the 
company  liable  for  any  loss  or  damage  while 
such  note  or  notes,  or  instalment  thereof, 
remain  overdue  and  unpaid.  The  company 
may  collect,  by  suit  or  otherwise,  any  past- 
due  notes  or  instalments  thereof,  and  a  re- 
ceipt from  the  said  Chicago  office  of  the 
company  for  the  payment  of  past-due  notes 
or  instalments  must  be  received  by  the  as- 
sured before  there  can  be  a  revival  of  the 
policy,  such  revival  to  begin  from  the  time 
of  said  payment,  and  in  no  case  to  carry 
the  insurance  beyond  the  end  of  the  original 
term  of  this  policy." 

A  similar  provision  was  contained  in  the 
application  signed  by  the  insured  and  in 
the  note  which  he  executed.  On  June  1, 
1911,  the  company  by  its  agent  wrote  the 
insured  the  following  letter: 

Falmouth,  Kentucky, 
June  1,  1911. 
Doctor  R.  E.  Limerick, 

Corinth,  Ky. 
Dear  Sir: — 

Say,  doctor,  the  Home  Insurance  Com- 
pany has  mailed  your  instalment  note  to 
me  for  collection.  So  please  send  me  your 
check  as  soon  as  you  receive  this  notice  for 
$28  payable  to  the  Home  Insurance  Com- 
pany of  New  York,  and  I  will  send  it  in 
with  the  note  to  the  company.  So  please 
attend  to  this  at  once  and  oblige, 

Yours   very   truly, 

A.  G.  Meador. 
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This  letter  was  received  by  Dr.  Limerick 
on  June  5th  while  the  barn  was  burning. 
He  thereupon  mailed  the  agent  a  check  for 
the  amount  of  the  note,  which  was  in  due 
time  received  by  the  agent  and  returned 
to  the  insured  on  the  ground  that  the  barn 
was  burned  when  the  check  was  sent,  and 
the  company  was  not  liable.  This  suit 
followed.  At  the  conclusion  of  the  evi- 
dence for  the  plaintiff,  which  showed  these 
facts,  the  circuit  court  instructed  the  jury 
perf^mptorily  to  find  for  the  defendant.  The 
plaintiff's  petition  having  been  dismissed, 
he  appeals. 

In  Walls  ▼.  Home  Ins.  Co.  114  Ky.  611, 
102  Am.  St.  Rep.  208,  71  S.  W.  650,  a  simi- 
lar policy  had  been  issued,  and  the  insured 
had  failed  to  pay  one  of  the  instalment 
notes.  In  that  case,  as  here,  the  insurance 
company  had  demanded  payment  of  the 
full  amount  of  the  instalment  long  after 
it  was  due,  and  it  was  held  that  the  uncon- 
ditional demand  of  payment  was  a  waiver 
of  the  forfeiture  of  the  policy.  The  court, 
following  Moreland  v.  Union  Cent.  L.  Ins. 
Co.  104  Ky.  129,  46  S.  W.  510,  said :  "The 
question  here  presented  is,  Has  the  insurer 
waived  that  condition  of  its  contract  of  in- 
surance providing  for  lapsing  of  the  policy 
upon  default  in  payment  of  the  premium? 
That  the  insurer  could  not  be  compelled  to 
carry  this  liability  under  the  contract  with- 
out payment  in  advance  is  not  to  be  doubted. 
On  the  other  hand,  if  it  saw  proper  to  carry 
the  liability  without  the  payment  of  the 
premium  in  advance,  it  could  do  so.  Here 
the  premium  had  been  in  default  from  June 
until  January  following,  when  the  company 
was  insisting  upon  the  payment  of  the  whole 
of  the  premium  for  the  current  year.  Noth- 
ing would  be  owing  the  company  for  the 
time  from  June  1,  1900,  until  the  dates 
of  the  respective  demands  for  the  payment 
of  the  premium  thereafter,  if,  as  a  matter 
of  fact,  the  policy  had  lapsed,  and  the  com- 
pany was  not  bound  thereon  because  mani- 
festly, if  the  company  was  not  bound  for 
the  loss  in  case  of  fire,  the  insured  was  not 
bound  for  the  payment  of  the  premium,  dur- 
ing such  time.  On  the  other  hand,  if  the  in- 
sured was  bound  for  the  payment  of  the 
premium,  and  was  so  treated  by  the  com- 
pany and  acceded  to  by  the  insured,  then 
it  must  follow  that  the  company 
was  bound  upon  its  policy,  for  that, 
and  that  alone,  could  uphold  as  a 
consideration  the  promise  and  obligation  of 
the  insured  to  pay  the  premium.  As  said 
in  the  Moreland  Case,  supra,  the  action  of 
the  company  in  demanding  unconditionally 
the  payment  of  the  note  was  an  act  incon- 
sistent with  the  idea  that  the  policy  had 
lapsed,  and  that  it  was  not  bound  thereon. 
The  same  principle  was  approved  and  ap- 
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plied  by  this  court  in  Moore  v.  Continental 
Ins.  Co.  107  Ky.  273,  63  S.  W.  662." 

It  will  be  observed  that  the  letter  in  this 
case  is  an  unconditional  demand  for  the 
payment  of  the  entire  note.  No  conditions 
are  attached  to  the  demand,  and  nothing  is 
said  about  the  insurance  not  being  in  effect. 
In  New  England  Mut.  L.  Ins.  Co.  v.  Spring- 
gate,  129  Ky.  627,  19  L.R.A.(N.S.)  227, 
112  S.  W.  681,  113  S.  W.  824,  where  a 
letter  much  similar  had  been  written,  this 
court  said:  "The  company  was  insisting  on 
the  payment  of  the  note.  It  treated  the 
policy  as  in  force,  and  took  the  risk  of 
the  assured  being  in  good  health.  It  can- 
not be  allowed  to  withdraw  the  election  it 
thus  made  when  it  subsequently  ascertained 
that  the  assured  was  then  sick  and  after- 
wards died.  The  letter  shows  an  unequiv- 
ocal election  to  treat  the  policy  as  a  sub- 
sisting obligation." 

In  that  case  it  was  pointed  out  that  it 
was  not  material  that  the  letter  was  not 
received  by  the  assured  before  the  loss  oc- 
curred, as  the'  case  turned,  not  on  his  con- 
duct, but  on  the  election  of  the  company 
not  to  treat  the  policy  as  forfeited;  the 
letter  having  been  written  before  the  loss 
Occurred.  See  also  New  York  L.  Ins.  Co. 
V.  Evans,  136  Ky.  391,  124  S.  W.  376.  A 
contrary  rule  was  not  intimated  in  Conti- 
nental Ins.  Co.  T.  Peden,  145  Ky.  775,  141 
S.  W.  43.  In  that  ease  the  company  did 
not  unconditionally  demand  the  payment 
of  the  note.  Pointing  this  out,  we  said: 
"What  is  the  effect  of  the  letter?  It  does 
not  demand  the  payment  of  the  note  at 
all  hazards;  it  does  not  recognize  the  note 
as  a  subsisting  liability,  except  in  the  event 
that  appellee  desires  to  revive  his  insur- 
ance; it  states  most  emphatically  that, 
when  the  amount  due  is  received,  proper 
receipt  reviving  the  insurance  will  be  for- 
warded." Again  it  states :  "You  will  read- 
ily realize  the  importance  of  paying  the  in- 
stalments at  an  early  date  in  order  that 
the  insurance  may  be  reinstated."  In  the 
notice  mailed  on  the  15th,  we  find  the  fol- 
lowing: "The  amount  of  payment  neces- 
sary to  revive  the  insurance  under  the 
above  policy  is  $9.40."  In  another  part 
of  tfhe  notice  is  the  following:  "If  you  do 
not  desire  to  have  the  insurance  revived^ 
the  amount  now  required  to  pay  the  earned 
premium  to  date  is  $18.60.  While  the  law 
requires  us  to  designate  the  amount  of 
earned  premium  you  must  pay  to  cancel  pol- 
icies, for  your  own  protection  we  would 
prefer  you  to  pay  your  delinquent  premium 
instalment  and  thus  revive  your  insurance. 
The  difference  between  this  case  and  the 
cases  of  Walls  v.  Home  Ins.  Co.  and  More- 
land  V.  Union  Cent.  L.  Ins.  Co.  may  readily 
'  be  seen.    In  each  of  those  cases  the  company 
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recognized  the  note  as  a  liability  at  all 
events,  and  made  an  unconditional  demand 
for  payment.  In  the  present  case  there  was 
no  unconditional  demand  for  payment,  but 
merely  a  notice  or  request  to  pay  in  the 
event  the  insured  desired  to  revive  the  in- 
surance." 

The  company  here,  having  made  an  un- 
conditional demand  for  the  payment  of  the 
note,  is  liable  on  the  policy  on  the  facts 
shown.  The  Circuit  Court  erred  in  instruct- 
ing the  jury  to  find  for  the  defendant. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


OKLAHOMA    SUPBJBME    COURT. 

(Diylsion  No.   2.) 

SHAWNEE  MUTUAL  FIRE  INSURANCE 

COMPANY,  Plff.  in  Err., 

v. 

GEORGIA  A.  CANNEDY. 

(—  Okla.  — ,  129  Pac.  865.) 

Insnranoe  •*  notes  •*  default  •*  attempt 
to  collect  —  effect. 

Notes  given  for  the  premium  on  a  policy 
of  fire  insurance  provided  that,  if  they  were 
:iot  paid  at  maturity,  "the  whole  account 
of  the  premium  should  be  considered  earned, 
and  all  notes  given  in  settlement  of  said 
policy  be  due,  and  the  policy  be  null  and 
void,  and  so  remain  until  the  same  shall 
be  fully  paid  and  the  policy  be  reinstated  by 
the  company."  The  notes  were  not  paid 
at  maturity,  but  the  company  retained 
them  and  continued  to  try  and  collect  them, 
brought  suit  upon  one  of  them,  obtained 
judgment,  and  had  the  judgment  docketed 
in  the  district  court.  Held:  (1)  That 
the  provision  that,  if  the  notes  were  not 
paid  at  maturity,  the  whole  amount  should 
be  considered  earned,  is  a  mere  penalty, 
which  cannot  be  enforced.  (2)  That  the 
provision  that,  if  the  notes  were  not  paid 
at  maturity,  the  policy  should  be  null  and 
void,  is  a  valid  provision,  but  the  company 
may  waive  it.  (3)  That  the  company,  by 
retaining  the  notes  and  endeavoring  to 
collect  them  in  full,  waived  the  provision 
that  the  policy  should  be  void  if  the  notes 
were  not  paid  at  maturity. 

(December  7,  1012.) 

ERROR  to  the  District  Court  for  Love 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 

Headnote  by  Rosses,  C. 

Note.  —  Afl  to  unsuccessful  attempt  to 
collect  premium  as  waiver  of  forfeiture, 
see  notes  to  lies  v.  Mutual  Reserve  L.  Ins. 
Co.  18  L.R.A.(N.S.)  902,  and  Limerick  v. 
Home  Ins.  Co.  ante,  371. 
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the  amount  alleged  to  be  due  on  a  fire  in- 
surance policy.     Af&rmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £.  C.  Stanard,  J.  H.  Wahl, 
and  C.  H.  Ennis,  for  plaintiff  in  error: 

The  application,  premium  notes,  and  pol- 
icy, all  taken  together,  constitute  the  con- 
tract of  insurance  between  the  plaintiff  and 
defendant,  and  should  be  construed  together. 

Bailey  v.  Hannibal  &  St.  J.  R.  Co.  84 
Wall.  96,  21  L.  ed.  611;  O'Reilly  v.  Burns, 
14  Colo.  7,  22  Pac.  1090  j  Brackett  v.  Ed- 
gerton,  14  Minn.  174,  Gil.  134,  100  Am. 
Dec.  211;  1  Cooley,  Briefs  on  Insurance, 
pp.  662,  663;  American  Ins.  Co.  v.  Stoy, 
41  Mich.  385,  1  N.  W.  877;  Continental 
Ins.  Co.  V.  Dorman,  125  Ind.  189,  25  N.  E. 
213;  Laughlin  v.  Fidelity  Mut.  Life  Asso. 
8  Tex.  Civ.  App.  448,  28  S.  W.  411;  Symonds 
V.  Northwestern  Mut.  L.  Ins.  Co.  23  Minn. 
491. 

A  written  contract  referring  to  another 
instrument  executed  at  the  same  time  as 
the  contract  is  to  be  considered  as  much  a 
part  of  the  contract  as  though  it  were  in- 
corporated into  it. 

Miller  v.  Edgerton,  38  Kan.  36,  15  Pac. 
894;  Lake  View  v.  MacRitchie,  134  III.  203, 
25  N.  E.  663;  Goodwin  v.  Nickerson,  51 
Cal.  166;  Clark  v.  Manufacturers'  Ins.  Co. 
8  How.  235,  12  L.  ed.  1061;  Standard  Life 
&  Acci.  Ins.  Co.  v.  Martin,  133  Ind.  376, 
33  N.  E.  106;  Burritt  v.  Saratoga  County 
Mut.  F.  Ins.  Co.  5  Hill,  188,  40  Am.  Dec. 
345;  Daniels  v.  Hudson  River  F.  Ins.  Co. 
12  Cush.  416,  59  Am.  Dec.  192;  Holmes  v. 
Charlestown  Mut.  F.  Ins.  Co.  10  Met.  211, 
43  Am.  Dec.  428;  Bobbitt  v.  Liverpool  & 
L.  &  G.  Ins.  Co.  66  N.  C.  70,  8  Am.  Dec. 
494;  Sun  Fire  Office  v.  Wich,  6  Colo.  App. 
103,  39  Pac.  587. 

Where  either  the  application,  note,  or 
policy  provide  for  the  suspension  of  the 
policy  in  case  of  the  nonpayment  of  the 
premium  note,  the  policy  will  be  suspended, 
and  the  insurance  company  will  not  be  held 
liable  on  such  policy  during  the  suspension, 
thereof. 

Iowa  L.  Ins.  Co.  ▼.  Lewis,  187  U.  S.  335, 
47  L.  ed.  204,  23  Sup.  Ct.  Rep.  126;  Holly 
V.  Metropolitan  L.  Ins.  Co.  105  N.  Y.  437, 
11  N.  E.  607;  Ressler  v.  Fidelity  Mut.  L. 
Ins.  Co.  110  Tenn.  411,  76  S.  W.  735; 
Vance,  Ins.  pp.  234-237;  Knickerbocker 
L.  Ins.  Co.  V.  Norton,  96  U.  S.  234,  24  L.  ed. 
689;  Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S. 
335,  47  L.  ed.  204,  23  Sup.  Ct.  Rep.  126; 
New  York  L.  Ins.  Co.  v.  Statham,  93  U.  S. 
24,  23  L.  ed.  789;  Klein  v.  New  York  L. 
Ins.  Co.  104  U.  S.  88,  26  L.  ed.  662 ;  Thomp- 
son  V.  Knickerbocker  L.  Ins.  Co.  104  U.  S. 
252,  26  L.  ed.  765;  Ostrander,  Ins.  p.  293, 
§  93;  McCullough  v.  Home  Ins.  Co.  118  Tenn. 
263,  100  S.  W.  104,  12  Ann.  Cas.  626:  Cor- 
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tin  ▼.  Phenix  Ins.  Co.  78  Cal.  619,  21  Pac. 
370;  Kerns  v.  New  Jersey  Mut.  L.  Ins.  Co. 
86  Pa.  171;  Schimp  v.  Cedar  Rapids  Ins. 
Co.  124  111.  354,  16  N.  E.  229;  St.  Paul  F. 
&  M.  Ins.  Co.  V.  Cooper,  26  Okla.  38,  105 
Pac.  198;  Palmer  v.  Continental  Ins.  Co.  — 
Cal.  — ,  61  Pac.  784;  Carlock  v.  Phoenix 
Ins.  Co.  138  111.  210,  28  N.  E.  53;  Mclntyre 
V.  Michigan  State  Ins.  Co.  52  Mich.  188, 
17   N.   W.  781. 

On  Rehearing. 

The  provision  that  "if  this  note  is  not 
paid  at  maturity,  the  whole  amount  of 
premium  shall  be  considered  earned,  and 
all  notes  given  in  settlement  of  said  policy 
be  due,  and  the  policy  be  null  and  void,  and 
so  remain  until  the  same  shall  be  fully  paid, 
and  the  policy  be  reinstated  by  the  com- 
pany,"  is  capable  of  enforcement. 

Phenix  Ins.  Co.  v.  Rollins,  44  Neb.  745, 
63  N.  W.  46;  Texas  P.  Ins.  Co.  v.  Knights 
of  Tabor  Lodge,  32  Tex.  Civ.  App.  328,  74 
S.  W.  809;  New  Zealand  Ins.  Co.  v.  Maaz, 
13  Colo.  App.  493,  59  Pac.  213;  Minnesota 
Farmers'  Mut.  F.  Ins.  Asso.  v.  Olson,  43 
Minn.  21,  44  N.  W.  672;  Robinson  v.  Ger- 
man Ins.  Co.  51  Ark.  441,  4  L.R.A.  251,  11 
S.  W.  686;  St.  Paul  P.  &  M.  Ins.  Co.  v. 
Coleman,  6  Dak.  458,  6  L.R.A.  87,  43  N.  W. 
693;  American  Ins.  Co.  v.  Klink,  65  Mo. 
78;  American  Ins.  Co.  v.  Henley,  60  Ind. 
515;  Continental  Ins.  Co.  v.  Boykin,  25 
S.  C.  323. 

The  acts  of  the  company  do  not  constitute 
a  waiver  of  the  forfeiture  of  the  policy. 

Loughlin  v.  Fidelity  Mut.  Life  Asso.  8 
Tex.  Civ.  App.  448,  28  S.  W.  411;  Home 
Ins.  Co.  V.  Kern,  19  Ky.  L.  Rep.  273,  39 
S.  W.  501;  Cohen  v.  Continental  F.  Ins. 
Co.  67  Tex.  325,  60  Am.  Rep.  24,  3  S.  W. 
296;  Union  Cent.  L.  Ins.  Co.  v.  Chowning, 
8  Tex.  Civ.  App.  455,  28  S.  W.  117;  Texas 
F.  Ins.  Co.  V.  Knights  of  Tabor  Lodge,  32 
Tex.  Civ.  App.  328,  74  S.  W.  809;  New 
Zealand  Ins.  Co.  v.  Maaz,  13  Colo.  App. 
493,  59  Pac.  213;  Phenix  Ins.  Co.  v.  Dun- 
gan,  37  Neb.  468,  55  N.  W.  1069;  Proebstel 
V.  State  Ins.  Co.  14  Wash.  669,  45  Pac. 
308;  Manhattan  L.  Ins.  Co.  v.  Savage,  23 
Ky.  L.  Rep.  483,  63  S.  W.  278;  How  v. 
Union  Mut.  L.  Ins.  Co.  80  N.  Y.  32;  Shakey 
V.  Hawkeye  Ins.  Co.  44  Iowa,  540;  Shultz 
V.  Hawkeye  Ins.  Co.  42  Iowa,  239. 

Messrs.  A.  Eddleman  and  J.  C. 
Graliain,  for  defendant  in  error: 

Any  act  of  the  company  inconsistent  with 
its  right  to  declare  a  suspension  or  for- 
feiture will  be  held  to  be  a  waiver  thereof. 

German  Ins.  Co.  v.  Shader,  68  Neb.  1,  60 
L.R.A.  918,  93  N.  W.  972;  Phenix  Ins.  Co. 
v.  Dungan,  37  Neb.  468,  55  N.  W.  1069; 
Schreiber  v.  German-American  Hail  Ins. 
Co.  43  Minn.  367,  45  N.  W.  708;  McEvoy 
T.  Nebraska  &  I.  Ins.  Co.  46  Neb.  782, 
44  L.R.A.(N.S.) 


65  N.  W.  888;  Phenix  Ins.  Co.  v.  Rollins, 
44  Neb.  745,  63  N.  W.  46;  St.  Paul  F.  & 
M.  Ins.  Co.  V.  Cooper,  25  Okla.  38,  105 
Pac.  198;  Columbia  Ins.  Co.  v.  Buckley, 
83  Pa.  293,  24  Am.  Rep.  172;  Phenix  Ins. 
Co.  V.  Tomlinson,  126  Ind.  84,  9  L.R.A. 
317,  21  Am.  St.  Rep.  203,  25  N.  E.  126. 

Rosser,  C,  filed  the  following  opinion: 
This  was  an  action  by  Georgia  A.  Can- 
nedy  against  the  Shawnee  Mutual  Fire 
Insurance  Company  on  a'  policy  of  fire  in- 
surance issued  by  the  company,  to  recover 
for  a  building  destroyed  by  fire. 

The  plaintiff  gave  two  notes  for  the  pre- 
mium on  the  policy.  They  were  dated  April 
22,  1908.  One  was  for  the  sum  of  $10,  due 
May  1,  1908  The  other  was  for  $22,  and 
was  due  October  1,  1908.  Each  note  con- 
tained the  following  provision:  ''If  this 
note  is  not  paid  at  maturity,  the  whole 
amount  of  the  premium  shall  be  considered 
earned,  and  all  notes  given  in  settlement  of 
said  policy  be  due,  and  the  policy  be  null 
and  void,  and  so  remain  until  the  same  shall 
be  fully  paid,  and  the  policy  be  reinstated 
by  the  company."  This  case  was  tried  upon 
an  agreed  statement  of  facts.  The  sub- 
stance of  the  material  portion  of  the  agreed 
statement  is  as  follows:  The  plaintiff  did 
not  pay,  or  cause  to  be  paid,  either  of  the 
premium  notes  at  the  time  they  became 
due  and  payable,  and  there  was  no  extension 
of  time  for  the  payment  of  same.  On  the 
22d  day  of  April,  1909,  the  dwelling  house 
covered  by  the  policy  was  totally  destroyed 
by  fire,  and  the  plaintiff  furnished  proof 
of  loss  as  required  by  the  policy,  but  the 
company  denied  liability  for  the  reason  that 
the  plaintiff  had  not  paid  the  premium 
notes,  as  provided  therein,  and  that  there- 
fore the  policy  was  forfeited.  On  the  14th 
day  of  December,  1908,  prior  to  the  time 
the  house  was  destroyed  by  fire,  the  defend- 
ant filed  suit  against  plaintiff  on  the  pre- 
mium note  for  $10,  and  on  the  26th  day  of 
December  recovered  judgment  by  default, 
and  on  the  12th  day  of  March,  1909,  an 
abstract  of  that  judgment  was  filed  in  the 
office  of  the  clerk  of  the  district  court  of 
Love  county.  On  the  1st  day  of  January, 
1910,  after  the  fire,  the  plaintiff  paid  the 
judgment  to  the  justice  of  the  peace,  and 
took  his  receipt.  The  justice  forwarded  his 
check  for  the  amount  of  the  judgment  to 
the  defendant  at  Shawnee,  but  the  company 
refused  the  check  and  returned  it.  On  the 
2d  day  of  March,  1909,  the  defendant  placed 
the  $22  note  in  the  hands  of  its  attorneys 
at  Marietta  for  collection,  but  they  failed 
to  collect  it,  and  it  was  returned  to  the 
company  on  the  15th  of  March,  1909.  On  the 
1st  day  of  January,  1910,  the  plaintiff 
caused  the  Jordan  Company,  of  Marietta, 
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to  send  their  check  to  defendant  at  its 
home  office  in  Shawnee  for  the  amount  of 
the  $22  note,  with  interest.  The  company 
refused  to  receive  the  check,  and  gave  as 
its  reason  for  refusing  the  amount  of  the  | 
judgment  and  also  the  amount  of  the  $22 
note,  that  this  suit  had  been  brought  in 
the  district  court  at  that  time,  and  to  ac- 
cept the  money  due  upon  the  note  and 
judgment  might  complicate  the  case. 

The  question  is  whether,  by  retaining  the 
premium  notes  and  endeavoring  to  collect 
them  in  full,  the  company  waived  the  for- 
feiture. It  has  been  held  that  a  condition 
such  as  contained  in  the  notes  given  for 
premium  in  this  case  did  not  render  the 
policy  void  until  the  company  had,  by  affirm- 
ative action,  declared  the  policy  forfeited. 
Mutual  L.  Ins.  Co.  v.  French,  30  Ohio  St. 
241,  27  Am.  Rep.  443. 

It  has  also  been  held  that  such  a  pro- 
vision as  is  the  one  before  the  court  in  this 
case,  in  a  premium  note,  but  not  in  the 
policy,  is  nugatory.  Dwelling  House  Ins. 
Co.  V.  Hardie,  37  Kan.  674,  16  Pac.  92. 
It  has  also  been  held,  where  the  stipulation 
for  forfeiture  is  contained  in  the  note,  that 
equity  will  relieve  against  it,  for  the  rea- 
son that  its  object  is  merely  to  secure 
prompt  payment  of  the  note,  and,  as  the 
breach  of  the  agreement  to  pay  promptly 
can  be  compensated,  equity  will  relieve 
against  the  forfeiture.  St.  Louis  Mut.  L. 
Ins.  Co.  v.  Grigsby,  10  Bush,  310;  Mont- 
gomery V.  Phoenix  Mut.  L.  Ins.  Co.  14 
Bush,  61;  Northwestern  Mut.  L.  Ins.  Co. 
V.  Fort,  82  Ky.  269;  Mutual  L.  Ins.  Co. 
V.  Jarboe,  102  Ky.  80,  39  L.R,A.  604,  80 
Am.  St.  Rep.  343,  42  S.  W.  1097;  Manhat- 
tan L.  Ins.  Co.  V.  Patterson,  109  Ky.  624, 
63  L.R.A.  378,  96  Am.  St.  Rep.  393,  60 
S.  W.  383. 

It  has  also  been  held  that  the  provisions 
for  forfeiture,  being  for  the  benefit  of  the 
insurer,  may  be  waived  by  it.  Bouton  v. 
American  Mut.  L.  Ins.  Co.  26  Conn.  542; 
Goit  Y.  National  Protection  Ins.  Co.  25 
Barb.  189.  In  Buckbee  v.  United  States 
Ins.  Annuity  &  T.  Co.  18  Barb.  641,  the 
policy  contained  a  provision  that,  in  case 
the  quarterly  premiums  should  not  be  paid 
on  the  days  specified,  the  policy  should  be 
void,  but  that  in  such  case  it  might  be  re- 
newed at  any  time  on  the  production  of 
satisfactory  evidence  as  to  the  health  of  the 
insured  and  the  payment  of  back  premiums. 
The  preniium  due  on  the  10th  of  December 
was  not  paid  until  the  16th,  when  it  was 
received  by  the  insurer  without  objection, 
and  entered  to  the  credit  of  the  insured, 
and  a  receipt  given  for  it.  No  evidence 
was  produced  in  respect  to  the  health  of 
the  insured,  and  none  was  required.  It  ap- 
peared that  it  had  not  been  the  practice  of 
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the  insurer  to  exact  prompt  payments  of 
the  premiums  when  ^ue,  and  that  they  had 
been  accepted  a  few  days  overdue  without 
objection.  The  insurer  was  held  to  have 
waived  a  strict  compliance  with  the  condi- 
tions as  to  the  literal  punctuality  of  pay- 
ments;  that  the  policy  did  not  lapse,  hence 
required  no  renewal,  and  that  the  policy  was 
in  the  same  condition  it  would  have  been 
had  the  premium  been  paid  on  the  precise 
day  when  it  fell  due.  The  first  premium  in 
this  case  was  due  on  the  1st  day  of  May, 
1908,  and  eight  days  after  the  note  was 
signed.  If  it  had  been  paid  on  the  16th 
day  of  May,  would  anyone  have  contended 
that  the  policy  had  become  void,  and  that 
it  would  require  action  by  the  company  to 
have  it  reinstated  in  order  to  restore  its 
validity?  Suppose  the  premium  due  the 
1st  of  May  had  been  paid  the  15th  of  that 
month,  and  accepted  by  the  company,  and 
the  second  note,  which  was  due  the  1st  of 
October,  had  been  paid  the  loth  of  October, 
would  the  defendant  be  heard  to  say  that 
the  policy  was  forfeited,  and  that  it  re- 
mained so  until  reinstated  by  the  company? 
If  receiving  the  premium  a  few  days  after 
it  was  due  would  have  waived  the  conditiona 
of  the  note  with  reference  to  forfeiture,  then 
the  action  of  the  company  in  attempting 
to  collect,  and  in  taking  judgment  and  hav- 
ing it  filed  so  as  to  g^ve  a  lien  upon  real 
property,  was  likewise  a  waiver.  The  com- 
pany takes  an  inconsistent  position  in  the 
case.  It  was  seeking  to  enforce  the  collec- 
tion of  the  notes  until  the  loss.  As  soon 
as  the  loss  occurred,  it  refused  to  receive 
the  premiums,  although  it  had  a  judgment 
for  the  amount  of  one  of  the  notes,  taken 
after  the  time  when,  according  to  its  con- 
tention, the  policy  waa  forfeited.  This 
indicates  that  it  did  not  have  entire  faith 
in  its  position  that  the  policy  was  forfeited 
and  the  entire  premium  earned  when  the 
fi.rst  note  was  not  paid  at  maturity.  It  is 
believed  to  be  the  correct  rule  that  a  pro- 
vision in  a  policy  or  a  note  given  for  a 
premium,  that  a  failure  to  pay  the  note 
at  maturity  will  forfeit  the  policy,  is  valid, 
but  that  this  provision  can  be  waived;  that 
a  provision  that,  if  the  note  is  not  paid 
at  maturity,  the  whole  premium  shall  be 
considered  earned,  is  a  mere  penalty,  not 
capable  of  enforcement  (Snyder's  Com  p. 
Laws,  §§  1126,  1126),  and  that  the  insurer 
can  only  recover  the  premium  at  the  short 
rate  for  the  time  the  policy  was  in  force. 
To  permit  the  company,  when  the  note  was 
not  paid  at  maturity,  to  forfeit  the  con- 
tract, and  also  collect  the  entire  consider- 
ation, would  be  to  double  the  penalty,  and 
allow  it  to  keep  something  for  nothing.  It 
may  be  argued  that  the  plaintiff,  having 
agreed  to  pay  the  premium,  is  bound  to  do 
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so,  and  that  the  company,  for  the  security 
of  its  business  and  the  protection  of  other 
policy  holders,  had  the  right  to  forfeit  the 
policy.  The  latter  proposition  is  correct. 
It  had  the  right  to  forfeit,  but,  when  it  did 
so,  it  had  no  right  to  collect  the  entire 
premium.  All  it  could  possibly  be  entitled 
to  would  be  the  profit  on  a  policy  of  this  size 
and  class.  This  could  be  and  probably  is 
taken  care  of  by  the  short  rate  on  canceled 
policies.  If  a  man  should  agree  to  sell 
twenty  horses  for  $2,000,  taking  notes  for 
the  price,  and  Should  only  deliver  one  of 
them,  and  agree  to  deliver  the  others  later, 
and  the  contract  should  also  provide  that, 
if  the  notes  were  not  paid  at  maturity,  the 
other  horses  should  not  be  delivered,  and 
the  notes  should  be  considered  as  the  pur- 
chase price  of  the  one  delivered,  and  should 
be  collectable,  equity  would  relieve  against 
such  a  provision.  There  is  no  difference 
in  the  principle.  Limerick  v.  Home  Ins. 
Co.  150  Ky.  827,  150  S.  W.  978.  In  this 
case  the  first  note  was  nearly  one  year 
overdue,  and,  if  the  defendant's  contention 
is  correct,  the  policy  was  void  during  all 
that  time,  yet  it  was  endeavoring  to  collect 
the  full  premium.  It  is  in  the  same  atti-< 
tude  as  if  it  had  actually  collected  it.  It 
claimed  the  whole  amount,  and,  if  plaintiff 
owed  the  whole  amount,  she  owed  it  as  a 
consideration  for  the  policy  for  five  years. 
By  retaining  the  notes  and  attempting  to 
collect  the  full  premium  for  the  entire 
term,  the  company  waived  the  forfeiture, 
and  is  liable  for  the  amount  of  the  policy. 

The  judgment  of  the  lower  court  should 
be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition   for    rehearing   denied   January 
28,  1913. 
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Blllfl  and  notes  ^  cmnpensatlon  for  dl- 
Torce  —  Talidity. 

1.  A  note  payable   to   attorneys   of  the 
maker's  wife  in  consideration  of  her  pro- 


curing a  divorce  from  the  maker  within  a 
certain  time  is  void  as  against  public  policy. 

ETldence  —  parol  —  to  vary  note. 

2.  Parol  evidence  is  not  admissible  to 
show  that  a  provision  in  a  note,  agreeing 
to  pay  the  attorneys  of  the  maker's  wifo 
the  amount  named  in  the  instrument  upon 
her  obtaining  a  divorce,  was  intended  as  a 
provision  of  alimony  for  her. 

(March  5,  1913.) 

APPEAL  by  plaintiffs  from  a  nonsuit 
entered  by  the  Superior  Court  for  Pitt 
County  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  upon  two 
promissory  notes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T¥ard  &  Grimes,  for  appellants. 

The  writing  is  an  unsigned  memorandum 
on  the  back  of  the  note,  and  has,  or  was 
intended  to  have,  the  effect  of  rendering  it 
non-negotiable   only. 

4  Am.  &,  Eng.  Enc.  Law,  139;  Benedict  v. 
Cowden,  49  N.  Y.  396,  10  Am.  Rep.  382. 

There  is  a  repugnancy  between  the  face 
of  the  note  and  the  back,  presenting  an 
ambiguity,  which  is  always  explainable  by 
parol. 

Way  V.  Batchelder,  129  Mass.  361;  4 
Am.  k  Eng.  Enc.  Law,  143;  Goldsmith  v. 
Holmes,  1  L.R.A.  816,  13  Sawy.  526,  36 
Fed.  484;  Baum  v.  Lynn,  72  Miss.  932,  30 
L.R.A.  442,  18  So.  428;  Bresee  v.  Crumpton, 
121  N.  C.  124,  28  S.  E.  351. 

Mr.  Albion  Dnnn,  for  appellee: 

The  notes  introduced  by  plaintiffs  were 
without  any  sufficient  consideration  to  sup- 
port an  action  thereon,  as  the  consideration 
expressed  was  illegal  and  immoral,  and 
the  said  contract  contrary  to  the  policy 
of  the  law  in  relation  to  marriage,  and 
against  the  interest,  order,  and  happiness 
of  society,  and  absolutely  null  and  void. 

Harrell  v.  Watson,  63  N.  C.  454;  Elec- 
trova  Co.  v.  Spring  Garden  Ins.  Co.  156 
N.  C.  235,  35  L.R.A.(N.S.)  1216,  72  S.  E. 
306;  Sayles  v.  Sayles,  21  N.  H.  312,  63 
Am.  Dec.  208;  Speck  v.  Dausman,  7  Mo. 
App.  165;  Cross  v.  Cross,  58  N.  H.  373; 
Everhart  v.  Puckett,  73  Ind.  412;  Mucken- 
burg  V.  Holler,  29  Ind.  141,  92  Am.  Dec. 
345. 

Verbal  testimony  which  contradicts  the 
written  instrument  is  inadmissible  in  the 
absence   of  fraud   or  mistake. 

Howell  V.  Hooks,  17  N.  C.  (2  Dev.  Eq.) 
258;  Etheridge  v.  Palin,  72  N.  C.  213;  Ray 
V.  Black  well,  94  N.  C.  10;  Meekins  v.  New- 


Note,  ^  Validity  of  contract  upon  con- 
ditlon,  or  in  consideration,  of  prO' 
curing  divorce. 

As  to  validity  of  contract  between  hus- 
band and  wife  to  compromise  pending  or 
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contemplated  divorce  suit,  see  note  to  Op- 
penheimer  v.  Collins,  60  L.R.A.  406;  as 
to  validity  of  anticipatory  contract  making 
provision  for  wife  in  the  event  of  her  ob- 
taining a  divorce  for  subsequent  fault  of 
husband,  see  note  to  Pereira  v.  Pereira,  23 
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berry,  101  N.  C.  18,  7  S.  E.  655;  Moffitt 
V.  Maness,  102  N.  C.  457,  9  S.  E.  399;  West- 
ern Carolina  Bank  v.  Moore,  138  N.  C.  529, 
51  S.  E.  79;  Mudge  v.  Varner,  146  N.  C. 
147,  59  S.  E.  540;  Basnight  v.  Southern 
Jobbing  Co.  148  N.  C.  360,  62  S.  E.  420; 
Woodson  V.  Beck,  151  N.  C.  144,  31  L.R.A. 
(N.S.)  235,  66  S.  E.  751;  Dr.  Shoop  Medi- 
cine Co.  V.  J.  A.  Mizell  &  Co.  148  N.  C. 
384,  62  S.  E.  511;  Walker  v.  Cooper,  97 
Mo.  App.  441,  71  S.  W.  370;  J.  I.  Case 
Threshing  Mach.  Co.  v.  McClamrock,  152 
N.  C.  405,  67  S.  E.  991 ;  Parker  ▼.  Morrill, 
98  N.  C.  234,  3  8.  E.  611. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 
This  action  was  brought  to  recover  the 


amount  of  two  notes  under  seal,  dated 
April  1,  1911, — one  for  the  sum  of  $500, 
due  June  10,  1911,  and  the  other  for  $1,000, 
due  October  15,  1911,  with  interest  after 
maturity.  The  notes  were  payable  to  C. 
C.  Pierce  and  F.  C.  Harding,  attorneys  of 
Mrs.  Ruth  Cobb,  plaintiffs,  and  were  signed 
by  B.  P.  and  J.  H.  Cobb,  defendants.  On 
the  back  of  the  notes,  at  the  time  they  were 
executed,  was  the  following:  "It  is  fully 
understood  and  agreed  that  this  note  shall 
not  become  due  nor  collectable  in  any  event 
until  Mrs.  Ruth  Cobb  shall  have  obtained 
from  her  husband,  the  said  B.  F.  Cobb,  in 
a  court  •of  competent  jurisdiction,  a  com- 
plete and  absolute  divorce  from  the  bonds  of 
matrimony,  and  shall  present  the  said  B.  F. 
Cobb   a  duly   certified   copy   of  the   decree 


L.R.A.(N.S.)  880;  promises  to  marry  upon 
condition  that  a  divorce  is  obtained  are  ex- 
cluded. 

General  principles. 

If  the  object  of  a  contract  is  to  divorce 
man  and  wife,  the  agreement  is  against 
public  policy  and  void.  The  reason  of  the 
repugnance  with  which  the  law  views  all 
contracts  with  the  purpose  of  dissolving, 
the  marriage  relation  may  be  found  in  its 
regard  for  virtue,  the  good  order  of  society, 
the  welfare  of  the  children  as  the  fruit  of 
the  marriage,  and  the  sacred  character  of 
the  conjugal  relation.    9  Cyc.  519. 

The  marriage  relation  is  to  be  encour- 
aged and  maintained  when  formed.  Its, 
dissolution  is  not  to  be  left  to  the  caprice 
of  the  parties  themselves,  nor  will  it  be 
permitted  to  rest  upon  the  interference  of 
strangers.  If  brought  about  at  all,  it  must 
be  in  accordance  with  some  positive  enact- 
ment of  law^  and  in  the  due  course  of  ju- 
dicial procedure.  The  good  order  and  well- 
being  of  society  as  well  as  the  law  requires 
this.  Hence  any  agreement  conditioned  on 
the  obtainment  of  a  divorce,  or  intended 
or  calculated  to  facilitate  its  obtainment, 
is  void.  Sayles  v.  Sayles,  21  N.  H.  312,  53 
Am.  Dec.  208;  Barngrover  v.  Pettigrew, 
128  Iowa,  533,  2  L.R.A.(N.S.)  260.  Ill 
Am.  St.  Rep.  206,  104  N.  W.  904;  Davis 
v.  Hinman,  73  Neb.  850,  103  N.  W.  668,  11 
Ann.  Cas.  376. 

The  marriage  relation  is  not  thus  to  be 
tampered  with,  and  the  courts,  by  contract 
of  the  parties,  converted  into  mere  registers 
of  their  agreements  for  separation  from  the 
bonds  of  matrimony.  The  law  favors  mar- 
riage, and  cannot  therefore  sanction  con- 
tracts intended  to  promote  its  dissolution 
by  lending  themselves  to  their  enforcement. 
Muck<»nburg  v.  Holler,  29  Ind.  139,  92  Am. 
Dec  345. 

Every  decree  of  divorce  must  rest  upon 
proof  of  such  facts  as  have  been  by  the  leg- 
islature declared  to  be  sufficient  to  uphold 
it;  not  at  all  upon  consideration  as  to 
rights  of  property;  not  at  all  upon  the 
wishes  or  agreements  of  the  parties.  Courts 
will  not  enforce  anv  contract  which  is  the 
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price  of  consent  by  one  party  to  the  mar- 
riage relation,  to  the  procurement  of  a  di- 
vorce by  the  other.  The  court  is  entitled  to 
know  in  every  case  whether  the  particular 
marriage  tie  in  question  is  or  is  not  of  suffi- 
cient strength  to  bear  the  strain  to  which 
the  law  has  subjected  it.  Seeley's  Appeal, 
56  Conn.  202,  14  Atl.  291. 

When  the  marriage  relation  has  been  as- 
sumed, it  is  indissoluble  except  by  the 
solemn  judgment  of  a  court,  for  some  cause 
which,  after  severe  and  jealous  scrutiny, 
the  court  shall  find  sufficient  under  the  law 
to  warrant  the  judgment.  It  is  not  alone 
the  interests  of  the  immediate  parties  to 
which  the  law  looks.  It  also  takes  into  ac- 
count the  welfare  of  the  social  organization. 
There  is  an  intimate  connection  between  the 
sanctity  of  the  marriage  relation  and  the 
well-being  of  society;  and,  on  grounds  of 
public  policy,  agreements  to  facilitate  di- 
vorce are  not  tolerated.  Smutzer  v.  Stim- 
son,  9  Colo.  App.  326,  48  Pac.  314. 

The  reason  why  the  common  law  says 
such  contracts  are  void  is  for  the  public 
good;  they  contemplate  the  perpetration  of 
a  fraud  upon  a  court  of  justice,  and  should 
be  discountenanced  and  discouraged  to  the 
utmost.  Beard  v.  Beard,  65  Cal.  354,  4 
Pac.  229.  The  rule  does  not  rest  upon  any 
consideration  for  one  party  or  the  other, 
but  wholly  upon  principles  promotive  of 
public  welfare.  Seeley's  Appeal,  supra; 
Phillips  V.  Thorp,  10  Or.  494.  It  is 
applied  not  on  account  of  any  solici- 
tude for  the  parties,  but  as  a  duty  to  the 
cause  of  justice  and  the  integrity  of  the 
courts.  Wilde  v.  Wilde,  37  Neb.  891,  66 
N.  W.  724.  And  because  the  law  will  not 
lend  its  aid  to  enforce  a  contract  which 
violates  its  policy.  Blank  v.  Nohl,  112  Mo. 
159,  18  L.R.A.  350,  20  S.  W.  477. 

To  hold  otherwise  would  be  to  invite  dis- 
agreement, encourage  separation,  incite  di- 
vorce proceedings,  and  commend  a  principle 
which  would  be  a  menace  to  the  welfare  of 
society,  contrary  to  public  policy,  and  tend 
to  overthrow  and  destroy  every  principle 
of  the  law  of  marriage  requiring  that  hus- 
band and  wife  shall  live  together  during 
their  natural  lives,  and  that  the  husband, 


1913. 


PIERCE  V.  COBB. 


881 


granting  same.  This  being  the  considera- 
tion for  which  this  note  is  given.  If  the 
said  Ruth  Cobb  shall  fail  to  secure  said 
divorce  within  at  least  six  months  from  the 
10th  day  of  June,  1911,  then  this  note  shall 
be  null  and  void.  And  the  payees  herein,  in 
accepting  this  note,  agree  to  the  conditions 
above  set  out."  Plaintiffs  offered  to  show 
by  the  testimony  of  C.  C.  Pierce,  one  of  the 
plaintiffs,  that  the  writing  on  the  back  of 
the  notes  did  not  truly  express  the  agree- 
ment, and  that  the  real  agreement  was 
really  one  to  pay  alimony;  he  admitted, 
though,  that  he  knew  of  the  indorsement 
when  he  received  the  notes  for  Mrs.  Ruth 
Cobb,  and  that  it  provided  that  the  con- 
sideration of  the  notes  was  the  divorce  of 
the  defendant  B.  P.  Cobb  from  the  bonds  of 


matrimony,  and,  while  he  protested  against 
the  insertion  of  the  clause,  he  did  not  re- 
quire that  it  should  be  stricken  out,  but 
received  the  notes,  and  has  brought  this 
action  upon  them  with  the  indorsement  still 
there,  and  also  that  the  understanding  was 
that  the  notes  should  not  be  paid  until  the 
divorce  was  granted.  The  testimony  of  C. 
G.  Pierce  was  tendered  in  these  words: 
"Plaintiffs  offer  to  prove  a  contradiction  of 
the  stipulation  on  the  back  of  the  notes, 
and  that  such  proof  will  show  a  lawful 
consideration  for  the  payment  of  support 
and  alimony."  At  the  close  of  the  plain- 
tiffs' evidence,  the  court  ordered  a  non- 
suit, and  plaintiffs  appealed. 

The  objection   was  made  that  plaintiffs 
cannot  maintain    this   action  because  they 


within  his  financial  ability,  shall  furnish 
the  wife  with  reasonable  necessaries  for  her 
support  and  home  comforts  in  sickness  and 
in  health,  as  by  law  he  is  required  to  do. 
Watson  V.  Watson,  37  Ind.  App.  648,  77 
N.  E.  355. 

Hence  it  is  well  settled  by  unanimous 
decision  that  any  contract  intended  or  cal- 
culated to  facilitate  the  obtaining  of  a  di- 
vorce, or  to  promote  the  dissolution  of  the 
marriage  relation,  is  void  as  against  public 
policy.  This  does  not  mean,  however,  that 
every  contract  that  depends  for  its  effective- 
ness or  enforcement  upon  the  granting  of 
a  divorce  in  the  future  must  necessarily 
be  void,  although  that  fact  might,  and 
probably  would,  serve  to  arouse  suspicion, 
and  to  induce  a  rigid  scrutiny  of  its  real 
intent  and  effect.  But  the  courts  will  ex- 
amine each  contract  upon  its  own  merits, 
and  subject  it  to  the  test  that  it  must  not 
either  in  intent  or  effect  facilitate  the  pro- 
curement of  a  divorce.  It  seems  that  con- 
tracts may  be  entered  into  in  good  faith 
in  order  to  settle  property  rights,  and  may 
be  valid  and  enforceable,  although  made  to 
depend  for  effectiveness  upon  the  event  of 
a  divorce  in  the  future,  provided  that 
neither  party  is  thereby  induced  to  bring 
divorce  proceedings  or  dissuaded  from  con- 
testing the  same.  In  other  words,  there 
seems  to  be  no  binding,  conclusive  pre- 
sumption that  every  contract  for  the  settle- 
ment of  property  rights  made  in  contem- 
plation of  a  possible  divorce  necessarily 
facilitates  such  divorce,  but  the  court  looks 
to  all  the  facts  and  circumstances  of  the 
case  in  order  to  determine  whether  it  does 
have  that  effect  in  that  particular  case. 


Contracts  intended  or  calculated  to  encour- 
age the  bringing  or  prosecution  of  suit. 

Upon  these  general  principles,  contracts 
of  the  following  character,  made  under  the 
circumstances  noted,  have  been  held  unen- 
forceable and  void,  either  it  being  apparent 
from  the  face  of  the  contract  that  its  pur- 
pose or  effect  was  to  facilitate  or  encourage 
divorce,  or  the  court  having  concluded  from 
44  L.RA.(N.8.) 


all  the  circumstances  that  such  was  its  pur- 
pose or  effect: 

— agreement  between  husband  and  wife 
that  he  would  provide  a  certain  sum  for  her 
support,  would  furnish  money  and  testi- 
mony for  her  to  use  in  getting  a  divorce 
from  him,  all  to  be  under  his  direction,  and 
that  she  would  never  be  further  chargeable 
to  him  in  any  manner.  (Such  wife  cannot, 
upon  the  basis  of  the  agreement,  recover  the 
penalty  of  the  statute  against  fraudulent 
conveyances  where  the  husband,  after  giving 
his  bond  and  note  in  pursuance  of  such 
agreement,  conveys  all  his  estate,  both  real 
and  personal,  to  another.)  Goodwin  v. 
Goodwin,  4  Day,  343. 

— agreement  by  ivife  made  pending  her  ac- 
tion for  divorce,  that,  in  consideration  of 
a  certain  sum  to  be  paid  to  her  by  her 
husband  when  the  divorce  should  be 
granted,  she  would  make  no  claim  for  ali- 
mony (although  executed  by  him,  such  u 
contract  does  not  bar  her  from  her  right  of 
dower  in  his  estate,  and  it  was  held  that 
the  result  was  not  affected  by  the  fact 
that  the  consideration  was  payable  in  in- 
stalments, the  last  falling  due  after  the 
divorce).  Seeley's  Appeal,  56  Conn.  202,  14 
Atl.  291; 

— contract  by  a  wife  reciting  that  she 
had  positively  determined  to  leave  her 
husband,  and  that  she  relinquished  all 
claims  upon  him  in  consideration  of  the  re- 
ceipt of  a  certain  sum,  providing  a  divorce 
should  be  granted  him  on  or  before  a  fixed 
date.  (The  illegality  of  such  a  provision 
enters  into  and  permeates  the  whole  con- 
tract, so  that  such  a  contract  constitutes 
no  bar  to  the  wife's  right  to  a  year's  sup- 
port, or  to  her  right  te  dower  out  of  the 
estate  of  her  deceased  husband,  and  this  is 
true  even  though  it  was  impossible  for  a 
divorce  to  be  obtained  within  the  time 
specified  in  the  contract.  The  court  says 
that  it  manifestly  appears  that  the  inten- 
tion was  to  promote  a  dissolution  of  the 
marriage  relation.)  Birch  v.  Anthony,  109 
Ga.  349,  77  Am.  St.  Rep.  379,  34  S.  E.  661 ; 

— agreement  between  husband  and  wife, 
who  were  contemplating  a  divorce,  that 
upon  his  relinquishment  of  certain  rights 
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are  not  the  real  parties  in  interest  (Revisal, 
§  400),  nor  are  they,  within  the  meaning  of 
Revisal,  §  404,  "trustees  of  an  express 
trust/'  and  Martin  v.  Mask,  158  N.  C.  436, 
41  L.R.A.(N.S.)  641,  74  S.  E.  343,  was  cited 
in  support  of  the  contention;  but  we  need 
not  decide  that  question,  as  we  are  satisfied 
that  upon  another  ground  the  notes  are 
void,  and  th'e  nonsuit  was  properly  entered. 
No  contract  which  is  against  good  morals 
or  the  public  policy  of  the  state  will  be 
enforced  by  its  courts.  If  the  consideration 
upon  which  it  is  based  is  illegal,  the  courts 
will  leave  the  parties  where  it  found  them, 
and  will  lend  their  aid  to  neither  of  the  par- 
ties. The  law  will  give  no  sanction  to  a 
transaction  which  involves  the  violation  of 
its  principles,  nor  will  it  afford  a  remedy  to 


compel  either  of  the  parties  to  perform  its 
obligation.  It  was  said  in  Edwards  v.  Golda- 
boro,  141  N.  C.  at  page  72,  4  L.R.A.(N.S.) 
589,  53  S.  E.  652,  8  Ann.  Cas.  479:  "The 
law  gives  no  action  to  a  party  upon  an 
illegal  contract,  either  to  enforce  it  directly 
or  to  recover  back  money  paid  on  it  after 
it  has  been  executed.  Webb  v.  Fulchire,  26 
N.  C.  (3  Ired.  L.)  485,  40  Am.  Dec.  419; 
Warden  v.  Plummer,  49  N.  C.  (4  Jones  L.) 
524;  15  Am.  &  Eng.  Enc.  Law,  2d  ed.  997. 
The  rule  rests  upon  the  broad  ground  that 
no  court  will  allow  itself  to  be  used  when 
its  judgment  will  consummate  an  act  for- 
bidden by  law.  The  maxim  is,  Eap  dolo  malo 
(or  ex  turpi  cattaa)  non  oritur  actio,  and 
the  kindred  one  is.  In  pari  delicto  potior 
est  conditio  defendentia.    In  such  cases  the 


in  the  property,  she  would  pay  him  a  stip- 
ulated sum  one  day  after  the  divorce 
should  be  granted.  (The  direct  tendency  of 
such  agreement  was  said  to  be  to  interest 
him  in  procuring  a  divorce,  or  in  foregoing 
resistance  to  an  effort  on  her  part  to  that 
end.)  Muckenburg  v.  Holler,  29  Ind.  139, 
92  Am.  Dec.  345; 

— contract  relating  to  alimony  made  dur- 
ing pendency  for  a  divorce,  and  executed 
before  the  rendition  of  the  decree,  thus  pur- 
porting to  be  a  satisfaction  of  a  judgment 
not  in  existence,  and  its  performance  being 
made  conditional  upon  the  granting  of  a 
divorce.  (One  who  has  derived  benefit  from 
such  a  contract  is  not  thereby  estopped  to 
defend  against  it  when  it  is  sought  to  be 
enforced  against  him.  The  action  was  to 
recover  on  the  judgment  for  alimony.)  Wil- 
son V.  Fahnestock,  44  Ind.  App.  35,  86  N.  E. 
1037; 

— ante-nuptial  contract  providing  that  if 
the  parties  should  separate  by  abandon- 
ment or  divorce,  the  property  should  belong 
absolutely  to  the  party  who  owned  it  before 
the  marriage.  (The  court  says  that  this 
was  not  only  void,  but  unreasonable,  in- 
equitable, and  against  public  policy  as  in- 
viting disagreement  and  abandonment,  and 
making  the  same  productive  of  profit  to  the 
party  having  the  greater  amount  of  prop- 
erty?) Neddo  V.  Neddo,  66  Kan.  507,  44 
Pac.  1; 

— ^agreement  between  husband  and  wife 
whereby  he  was  to  pay  her  a  stipulated 
sum,  and  make  notes  and  place  them  in 
escrow  to  be  delivered  to  her  when  she 
should  have  obtained  a  decree  of  divorce, 
and  not  before,  which  must  be  within  sixty 
days-  or  a  reasonable  time,  provided  there 
was  no  appearance  or  answer  put  in  by 
him.  (A  note  given  in  pursuance  of  such 
an  agreement  is  unenforceable.)  Adams  v. 
Adams,  25  Minn.  72; 

— agreement  between  husband  and  wife 
pending  her  divorce  action,  whereby  he  was 
to  transfer  certain  property  to  her  and  be 
free  from  all  claims  of  alimony,  but  if  the 
decree  of  divorce  should  be  denied  or  granted 
with  alimony,  the  agreement  should  be  void. 
( The  court  "savs  that  the  tendency  of  such 
44  L.R.A.(N.S.') 


agreements  is  to  interest  the  party  to  be 
benefited  in  procuring  or  permitting  a  di- 
vorce, and  damages  cannot  be  recovered 
against  him  for  breach  of  his  agreement.) 
Speck  V.  Dausman,  7  Mo.  App.  165; 

— ^agreement  whereby,  in  consideration 
that  a  married  woman  should  leave  her 
husband,  obtain  a  divorce,  and  marry  an- 
other man,  the  latter  would  provide  for  her 
support,  furnish  money  to  get  the  divorce, 
and  give  her  a  yearly  allowance.  (Such 
agreement  is  unenforceable  against  his  per- 
sonal representative,  although  she  performs 
her.  part  and  lives  with  him  two  years 
before  the  divorce  is  granted,  and  five  years 
thereafter  without  any  ceremony  of  mar- 
riage.) Forster  v.  Cantoni,  19  Misc.  222, 
44  N.  Y.  Supp.  241,  reversed  on  other 
grounds  in  19  App.  Div.  306,  46  N.  Y. 
Supp.  118; 

— contract  between  husband  and  wife 
while  living  together,  whereby  they  de- 
posited a  certain  sum  of  money  with  a  third 
person  conditioned  to  be  paid  to  the  wife 
upon  her  obtaining  a  divorce.  (It  was  held 
in  this  case  that  the  owner  of  the  money 
[the  wife]  might  recover  the  same  from 
such  third  person.  Upon  a  subsequent  trial 
of  this  case,  it  was  shown  that  the  hus- 
band took  the  money  to  the  third  party  and 
said:  "This  is  my  wife's  money  ...  I 
want  to  return  it  to  her.  ....  I  will 
now  try  to  get  a  divorce,"  and  then  told 
his  wife  that  she  would  get  the  money  from 
the  third  person,  who  held  it  in  contempla- 
tion of  a  divorce,  and  it  was  held  that  this 
transaction  did  not  show  a  collusive  or  con- 
niving agreement  on  the  part  of  husband 
and  wife  such  as  to  preclude  her  from  re- 
covering the  money.  66  Misc.  498, 120  N.  Y. 
Supp.  196.)  Levine  v.  Klein,  58  Misc.  389, 
111  N.  Y.  Supp.  174; 

— agreement  between  husband  and  wife, 
who  were  living  separate,  made  pending  her 
divorce  action,  whereby  he  shoudd  pay  and 
she  should  accept  a  stipulated  sum  in  full 
satisfaction  of  alimony  and  support,  which 
sum  should  be  paid  over  to  her  inunediately 
upon  entry  of  judgment  of  divorce,  and  not 
before.  (The  court  says  it  was  clear  be- 
i  yond  question  that  the  effect  of  this  oon- 
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law  leaves  the  parties  where  it  finds  them. 
When  parties  are  in  pari  delicto  in.  respect 
to  an  illegal  contract,  and  one  obtains  ad- 
vantage over  the  other,  a  court  will  not 
grant  relief  (Wright  v.  Cain,  93  N.  C. 
296),  and  when  they  have  united  in  an  un- 
lawful transaction  to  injure  another  or 
others  or  the  public,  or  to  defeat  the  due 
administration  of  the  law,  or  when  the  con- 
tract is  against  public  policy,  or  contra 
honos  mores,  the  courts  will  not  enforce  it 
in  favor  of  either  party.  York  v.  Merritt, 
77  N.  0.  213,  Id.  80  N.  C.  286;  King  v. 
Winants,  71  N.  C.  469,  17  Am.  Rep.  11; 
Pinckston  v.  Brown,  56  N.  C.  (3  Jones,  £q.) 
494;  Sparks  v.  Sparks,  94  N.  C.  532."  If 
the  object  of  a  contract  is  to  divorce  man 
and  wife,  the  agreement  is  against  public 


policy  and  void.  The  reason  of  this  rule 
is  that  the  law  views  with  repugnance  all 
contracts,  the  purpose  or  direct  tendency 
of  which,  as  gathered  from  its  terms,  is  to 
dissolve  the  marriage  tie,  because  of  its 
regard  for  virtue,  the  good  order  of  society, 
the  welfare  of  the  children  as  the  fruit  of 
the  union,  and  the  peculiar  sanctity  of  the 
marital  relation.  The  husband  and  wife 
cannot  do  by  their  consent  what  the  law 
forbids  to  be  done  except  by  the  legislative 
will,  and  then  only  in  the  way  and  by  the 
method  authorized.  ''To  induce  a  wife  to 
sue  for  a  divorce  by  a  promise  on  the  part 
of  the  husband  to  remunerate  her  for  it,  or 
for  a  husband  and  wife  to  agree  that  one  of 
them  shall  bring  a  suit  for  a  divorce  and 
the  other  shall  not  defend,  is  against  the 


tract  was  to  stimulate  the  wife's  energies 
in  bringing  about  a  dissolution  of  .the  mar- 
riage relation.  Such  an  agreement,  how- 
ever, will  not  be  vacated  and  annulled  at 
the  suit  of  the  wife  simply  because  it  is 
void,  but  both  parties  will  be  left  where 
they  have  placed  themselves,  she  having 
participated  in  the  unlawful  arrangement, 
](nowing  at  the  time  that  it  was  unlawful, 
and  not  coming  to  court,  therefore,  with 
clean  hands.  The  annulment  of  the  contract 
after  the  divorce  is  granted  would  not,  says 
the  court^  to  any  extent  preserve  the  mar- 
riage tie,  or  maintain  the  family  relation, 
or  conserve  the  social  order  or  a  sound 
policy,  but  would  result  only  in  certain 
pecuniary  benefit  to  the  wife.)  Lake  v. 
Lake,  136  App.  Div.  47,  119  N.  Y.  Supp. 
686; 

— contract  between  husband  and  wife  re- 
citing the  existence  of  irreconcilable  diffei*- 
ence,  the  desirability  of  their  permanent 
separation,  and  the  contemplation  of  divorce 
proceedings,  and  providing  for  a  transfer 
of  certain  properly  to  the  wife,  to  be  ac- 
cepted by  her  in  lieu  of  all  claims  for  ali- 
mony, and  releasing  the  husband  from  all 
liability,  past,  present,  or  future,  for  her 
support  and  maintenance,  and  reciting  that 
they  agreed,  so  far  as  the  law  would  per- 
mit them,  to  a  full  and  final  separation  and 
dissolution  of  the  marriage  relation.  (Such 
a  contract  is  not  effectual  to  bar  the  wife's 
right  of  inheritance  in  the  husband's  prop- 
erty after  his  death,  when  set  up  as  such  a 
bar  in  the  courts  of  another  state,  even  if 
enforceable  in  the  state  where  made;  it  is 
clearly  an  agreement  to  facilitate  a  di- 
vorce.) Palmer  v.  Palmer,  26  Utah,  31,  61 
L.R.A.  641,  99  Am.  St.  Rep.  820,  72  Pac. 
8; 

— agreement  between  husband  and  wife 
made  at  or  just  prior  to  the  commencement 
of  her  divorce  action,  whereby  she  was  to 
prosecute  the  suit  and  accept  a  certain  sum 
as  alimony.  (Such  agreement  does  not  af- 
fect or  satisfy  the  wife's  judgment  for  a 
specific  sum  granted  to  her  upon  a  division 
of  the  property.)  Kistler  v.  Kistler,  141 
Wis.  491,  124  N.  W.  1028. 

And  where  the  agreement  provides  that 
44  LJLA.(N.S.) 


the  wife  shall  prosecute  an  action  for  di- 
vorce, but  it  is  to  be  concealed  from  the 
court  that  the  action  is  brought  by  procure- 
ment of  the  husband,  and  is  to  be  under  his 
control,  the  agreement  is  void,  notwith- 
standing there  may  be  a  good  cause  for 
divorce,  especially  where  the  true  cause  is 
to  be  concealed  from  the  court,  and  a  false 
one  substituted  and  imposed  upon  the  court 
in  its  place.  Goodwin  v.  Goodwin,  4  Day, 
343. 

Contracts  between    husband   or    wife  and 

attorney. 

Upon  the  same  principles,  the  following 
agreements  between  husband  or  wife  and 
attorney  have  been  held  to  be  against  pub- 
lic policy  and  void: 

— contract  between  defendant  in  a  di- 
vorce action  and  his  attorneys,  whereby 
they .  were  to  receive  a  certain  sum  when 
they  should  be  successful  in  securing  him  a 
divorce  from  his  wife  on  his  cross  petition. 
Barngrover  v.  Pettigrew,  128  Iowa,  533,  2 
L.R.A.(N.S.)  260,  111  Am.  St  Rep.  206,  104 
N.  W.  904; 

— contract  between  husband  and  attorneys 

f>roviding  for  the  payment  to  them  of  a 
ump  sum  in  consideration  of  their  secur- 
ing for  him  a  divorce  from  his  wife  and 
a  settlement  of  her  alimony.  (The  husband, 
who  has  paid  such  lump  sum  to  his  at- 
torneys in  pursuance  of  such  an  agreement, 
may  recover  back  from  them  the  propor- 
tion thereof  in  excess  of  a  reasonable  com- 
pensation.) Donaldson  v.  Eaton,  136  Iowa, 
660,  14  L.R.A.(N.S.)  1168,  126  Am.  St. 
Rep.  276,  114  N.  W.  19; 

— ^note  given  to  wife's  attorney  stipulat- 
ing that  it  is  not  to  become  due  or  collect- 
able until  the  wife  shall  have  obtained  an 
absolute  divorce  from  her  husband,  the 
maker.  (The  court  says  that  there  is  a  clear 
and  irresistible  implication  to  be  drawn 
from  the  terms  of  the  written  condition, 
that  the  husband  would  not  resist  or  retard 
the  wife's  recovery,  but  that  she  was  to 
have  her  own  way.)     Piebce  v.  Cobb; 

— contract  between  wife  and  attorneys 
empowering  them  to  investigate  and  ascer- 
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IaW|  which  recognizes  and  upholds  the  sanc- 
tity of  marriage,  and  is  void.  The  same  is 
true  of  an  agreement  after  a  divorce  has 
been  granted,  that  the  husband  will  pay 
the  wife  money  if  she  will  not  move  for  a 
new  trial,  or,  where  the  divorce  has  been 
wrongfully  granted,  that  the  parties  will 
not  disturb  it.  And  an  agreement  not  to 
sue  or  make  claim  for  alimony  has  been 
held  void.  A  promise  to  marry  made  by 
a  man  already  married,  to  take  effect  when 
he  has  obtained  a  divorce  from  his  present 
wife,  is  illegal  and  void."  0  Cyc.  519,  520. 
All  this  will  be  found  fully  discussed  in  the 
books,  and  especially  in  the  one  just  cited. 
It  is  such  familiar  learning  that  we  need 
not  make  further  comment  upon  it.  Arch- 
bell  V.  Archbell,  168  N.  C.  408,  74  S.  E.  327. 


The  remaining  question  is  whether  this 
contract  is  within  the  principle  and  the  de- 
nunciation of  the  law.  We  think  it  will  so 
appear  by  an  examination  of  the  indorse- 
ment on  the  notes.  It  stipulates  that  Mrs. 
Ruth  Cobb  shall  obtain  a  divorce  in  the 
courts,  and  that  the  notes  are  not  to  be  pay- 
able under  she  has  done  so,  and  she  is  al- 
lowed only  six  months  within  which  to  se- 
cure the  divorce.  In  other  words,  she  must 
obtain  a  divorce  as  a  condition  of  her  right 
to  have  the  money  upon  the  notes,  and  she 
must  do  it  quickly,  or  at  least  without  any 
delay,  the  penalty  of  which  is  the  forfeiture 
of  the  money.  She  could  not,  under  our 
procedure,  obtain  the  divorce  in  shorter 
time  than  that  fixed  by  the  instrument. 
There  is  a  clear  and  irresistible  implication 


tain  the  intention  of  her  husband  as  to  the 
final  disposition  of  his  property,  to  insti« 
tute  suits  or  proceedings  such  as  would  se- 
cure for  her  the  largest  possible  share  in 
his  estate,  and,  if  necessary,  to  bring  a  suit 
for  a  legal  separation  in  order  to  precipi- 
tate a  settlement  and  division  of  the  prop- 
erty rights  of  the  husband  and  wife. 
(Held  that  this  was  an  agreement  to  pro- 
cure evidence  for  a  contemplated  divorce 
action  and  an  attempt  to  facilitate  the 
bringing  of  the  action,  not  for  the  purpose 
of  the  divorce  itself,  but  to  force  a  settle- 
ment of  property  rights,  especially  since  it 
did  not  appear  that  she  had  any  interest  in 
the  husband's  property,  or  that  she  had  any 
ground  for  divorce;  and  that  there  could  be 
no  recovery  for  services  performed  under 
such  contract.)  Delbridge  v.  Beach,  66 
Wash.  416,  119  Pac.  866. 

— agreement  between  wife,  husband^  and 
attorney  that  the  last  named  should  com- 
mence suit  for  divorce  in  the  husband's 
name,  charging  various  parties  with  miS' 
conduct  with  the  wife,  and  that  any  money 
thus  extracted  from  them  should  be  divided 
l>etween  the  parties.  (No  court  will  lend  its 
aid  to  the  enforcement  of  such  an  illegal, 
immoral,  and  fraudulent  contract.)  Byron 
y.  Tremaine,  31  N.  S.  426,  affirmed  in  29 
Can.  S.  C.  445; 

Effect  of  receiving  the  consideration. 

In  Wilson  v.  Fahnestock,  44  Ind.  App.  36, 
86  N.  E.  1037,  the  general  rule  is  laid  down 
that  a  person  who  has  derived  benefit  from 
a  contract  which  is  void  as  against  public 
policy  is  not  estopped  thereby  to  defend 
against  such  contract  when  it  is  sought  to 
be  emorced  against  him.  And  it  is  ap- 
parent from  the  cases  above  cited  that  the 
receipt  of  the  consideration  under  such  il- 
legal agreements  as  are  here  beinff  consid- 
ered does  not  prevent  the  party  oenefited 
from  ignoring  tne  agreement  and  enforcing 
the  rights  which  would  have  existed  in  its 
absence. 

For  example,  in  Wilson  v.  Fahnestock, 
supra,  it  was  held  that  the  fact  that  the 
wife  had  received  the  payments  in  lieu  of 
44  L.R.A.(N.S.) 


alimony  under  the  illegal  agreement  during 
her  lifetime  would  not  prevent  her  execu- 
trix fro'm  maintaining  an  action  on  the 
judgment  for  alimony,  notwithstanding 
neither  the  wife  nor  her  executrix  had  ever 
tendered  back,  or  offered  to  return,  any  of 
such  payments  before  filing  the  claim. 

So,  in  Birch  v.  Anthony,  109  Ga.  349,  77 
Am.  St.  Rep.  379,  34  S.  E.  561,  the  fact 
that  the  wife  had  received  the  consideration 
under  the  agreement  was  held  not  to  pre- 
vent her  from  claiming  her  right  to  a  year's 
support  and  dower  out  of  the  husband's 
estate. 

And  in  Seeley's  Appeal,  66  Conn.  202,  14 
Atl.  291,  it  was  held  that  the  fact  that  the 
wife  had  received  the  consideration  under 
the  contract,  and  had  given  a  receipt  *'in 
full  for  all  claims  of  alimony,"  would  not 
bar  her  right  of  dower  in  her  husband's 
estate,  under  a  statute  providing  that  a 
woman  divorced  without  alimony,  being  the 
innocent  party,  shall  have  dower.  The 
court  remarks  in  that  case  that  it  is  doubt* 
less  better  that  the  husband's  estate  should 
make  a  larger  contribution  to  the  support 
of  his  wife  than  he  intended  or  she  expect- 
ed, rather  than  that  husband  and  wife 
should  be  tempted  to  assist  each  other 
in  procuring  a  divorce. 

Also,  in  Palmer  v.  Palmer,  26  Utah,  31, 
61  L.R.A.  641,  99  Am.  St.  Rep.  820,  72 
Pac.  3,  where  it  appears  that  the  wife  re- 
ceived the  consideration  under  the  illegal 
agreement,  it  was  held  that  she  was  not 
thereby  barred  of  her  right  of  inheritance 
in  her  husband's  estate.  These  cases  will 
serve  to  illustrate  the  doctrine  which  seems 
to  be  generally  adopted,  and  which  appears 
to  have  been  followed  in  other  cases  cited 
above,  as  will  be  observed  from  the  state- 
ments of  fact. 

But  where,  in  consideration  of  a  certain 
sum,  a  wife  agreed  to  release  and  dis- 
charge all  claims  and  causes  of  action 
which  she  had  or  claimed  to  have  against 
any  person  for  the  alienation  of  her  hus- 
band's affections,  and  agreed  not  to  bring 
any  action  against  any  person  for  damages 
on  that  account,  and  where  this  agreement 
was  later  set  up   in  defense  of  an  action 
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to  be  drawn  from  the  tenns  of  the  written 
condition,  that  B.  F.  Cobb,  the  husband, 
will  not  resist  or  retard  her  recovery,  but 
she  was  to  have  her  own  way.  If  we  could 
consider  the  testimony  of  Mr.  Pierce,  it 
would  appear  that  the  object  of  this  trans- 
action, as  we  have  stated  it,  was  well  un- 
derstood by  the  parties,  and  so  well  was 
its  legal  effect  appreciated  that  he  pro- 
tested against  it,  but  did  not  have  the  ille- 
gal stipulation  eliminated.  It  would  also 
appear  that  the  husband  was  engaged,  in 
ub^isting  his  wife  to  procure  evidence,  the 
testimony  of  a  lewd  woman,  to  convict 
him  of  *  infidelity,  so  that  a  divorce  a  vif^ 
culo  might  be  had,  and  a  deposition  for 
this  purpose  wa3  actually  taken,  and  the 
name  of  another  witness  of  unsavory  repu- 


tation was  furnished.  But  it  is  not  neces- 
sary that  the  oral  testimony  should  be 
furth'er  dwelt  upon,  as  the  instrument,  we 
think,  is  void  on  its  face,  without  any  aid 
from  extrinsic  facts,  and,  besides,  the  offer 
to  contradict  or  vary  its  terms  was  prop- 
erly excluded  from  consideration  in  grant- 
ing the  nonsuit.  This  was  not  a  proposal 
to  show  a  parol  agreement  contemporaneous 
with  and  collateral  to  the  written  agreement, 
and  also  consistent  with  it,  so  that  the  two 
could  well  stand  together  in  perfect  har- 
mony; but  it  was  an  attempt  to  overthrow 
the  written  contract  and  to  substitute  a 
new  one  in  its  place,  the  terms  of  which,  are 
not  only  repugnant  to  it,  but  utterly  de- 
structive of  it.  The  rule  is  established  that 
the  collateral  oral  agreement  must  not  con- 


brought  by  such  wife  for  the  alienation  of 
her  husband's  affections,  it  was  held  that 
the  agreement,  being  valid  on  its  face,  and 
being  executed,  at  least  in  part,  by  the 
payment  to  her  of  a  large  portion  of  the 
consideration,  could  not  be  attacked  or 
avoided  as  a  defense  to  her  action  by  a 
showing  on  her  part  that  its  execution  was 
part  consideration  for  another  agreement 
whereby  she  was  to  dismiss  her  action  for 
divorce  and  commence  a  new  one  on  a  differ- 
ent ground,  and  the  husband  was  to  per- 
mit such  second  action  to  proceed  to  judg- 
ment without  interposing  a  defense.  Al- 
though such  a  contract  would  be  invalid 
and  void  in  itself,  the  court  will  not  lend 
its  aid  to  the  wife  under  such  circumstances 
in  showing  the  true  nature  of  the  contract 
and  in  enabling  here  to  act  in  direct  contra- 
diction to  its  terms,  thus  taking  advantage 
of  her  own  wrong;  ahe  will  not  he  permitted 
to  show  the  ill^ality  of  the  agreement  in 
order  to  derive  a  personal  benefit  without 
restoring  the  money  received.  Mc Allen  v. 
Hodge,  94  Minn.  237,  102  N.  W.  707. 

And  in  Lake  v.  Lake,  136  App.  Div.  47, 
119  N.  Y.  Supp.  686,  where  the  court  re- 
fused At  the  instance  of  the  wife  to  vacate 
or  annul  an  agreement  between  her  and 
her  husband  whereby  she  was  to  accept  a 
certain  sum  in  full  satisfaction  of  alimony 
and  support,  which  was  to  be  paid  over  to 
her  immediately  upon  entry  of  judgment 
of  divorce,  and  not  before,  it  was  said  that 
the  court  would  neither  vacate  nor  enforce 
the  agreement,  or  give  it  any  recognition 
''except  to  take  into  consideration  the  bene- 
fits which  plaintiff  may  have  already  re- 
ceived thereunder,  when  she  makes  applica- 
tion in  proper  form  against  the  defendant 
for  suitable  provision  for  her  support  and 
maintenance.'^  It  was  added  that  she  should 
be  required  to  restore  what  she  had  received 
under  the  contract,  ao  far  as  it  was  in  her 
power  to  do  so. 

Adoption  by  court. 

Where  an  agreement  between  husband 
and  wife  as  to  alimony,  made  pending  ac- 
tion for  divorce,  was  conditioned  upon  a 
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divorce  being  granted,  and  was  adopted  by 
the  court,  this  adoption  was  held  not  to 
amount  to  a  ratification  of  tiie  agreement, 
the  appellate  court  sayins  that  such  an 
agreement  is  contrary  to  uie  policy  of  the 
law,  and  is  binding  upon  no  one.  Frede- 
ricks V.  Sault,  19  Ind.  App.  604,  49  N.  K 
909. 

But  it  has  been  held  that,  while  an 
agreement  between  husband  and  wife  pend- 
ing his  divorce  action,  whereby  he  is  to 
pay  her  a  certftin  sum  weekly  for  mainte- 
nance, and  she  is  not  to  contest  his  suit,  is 
void,  yet,  after  the  divorce  is  granted,  the 
decree  embodying  the  same  provision  as  to 
weekly  payments,  the  vicious  agreement 
which  led  up  to  the  divorce  is  not  available 
as  a  defense  to  an  action  brought  by  a  wife 
in  another  state  for  instalments  due. 
France  v.  France,  79  App.  Div.  291,  79  N.  Y. 
Supp.  679. 

Intervention  of  trustee. 

And  the  fact  that  the  transfer  of  prop- 
erty is  to  be  effected  through  a  trustee  m 
no  way  changes  the  ill^al  aspect  of  such 
a  transaction.  Spe^dc  v.  Dausman,  7  Mo. 
App.  165;  Goodwin  v.  Goodwin,  4  Day,  343 
(implied) ;  Belden  v.  Munger,  5  Minn.  211, 
GiL  169,  80  Am.  Dec.  407. 

Contracts  binding  one  party  not  to  contest 

divorce  action. 

The  rule  is  well  settled  that  contracts 
binding  one  party  not  to  contest  an  action 
for  divorce  are  void  as  imposing  upon  the 
courts,  leading  to  the  wrongful  granting  of 
divorces,  and  being  generally  against  public 
policy.  Viser  v.  Bertrand,  14  Ark.  267; 
Beard  v.  Beard,  65  Cal.  354,  4  Pac'  229; 
liOveren  v.  Loveren,  106  Cal.  509,  39  Pac. 
801;  Smutzer  v.  Stimson,  9  Colo.  App.  328, 
48  Pac.  314;  Stilson  v.  Stilson,  46  Conn. 
15;  Everhart  v.  Puckett,  73  Ind.  409; 
Stokes  v«  Anderson,  118  Ind.  533,  4  L.R.A. 
313,  21  N.  E.  331;  Johnson  v.  Johnson, 
122  Ky.  13,  121  Am.  St.  Rep.  449,  90  S.  W. 
964;  Hardy  v.  Smith,  136  Mass.  328;  Bel- 
den V.  Munger,  6  Minn.  211,  Gil.  169,  80 
Am.   Dec.   407;    Donohue  v.   Donohue,   169 
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tiadict  that  which  is  written,  but,  leaving 
it  in  full  force,  as  expressed  by  the  parties 
in  the  writing,  the  other  part  of  the  con- 
tract is  permitted  to  be  shown  in  order  to 
round  it  out,  so  that  it  will  appear  in  its 
completeness,  the  same  as  if  all  of  it  had 
originally  been  reduced  to  writing.  Evans 
V.  Freeman,  142  N.  G.  61,  64  S.  E.  847. 
In  Clark  on  Contracts,  2d  ed.  p.  85,  the 
rule  is  thus  expressed:  ''Where  a  contract 
does  not  fall  within  the  statute,  the  parties 
may  at  their  option  put  their  agreement 
in  writing,  or  may  contract  orally,  or  put 
some  of  the  terms  in  writing  and  arrange 
others  orally.  In  the  latter  case,  although 
that  which  is  written  cannot  be  varied  by 
parol  evidence,  yet  the  terms  arranged 
orally  may  be  proved  by  parol,  in  which 


case  they  supplement  the  writing,  and 
the  whole  constitutes  one  entire  contract." 
The  foregoing  principles  are  fully  dis- 
cussed in  Cobb  v.  Clegg,  137  N.  C.  153,  40  S. 
E.  80;  Smith  Premier  Typewriter  Co.  v. 
Rowan  Hardware  Co.  143  N.  C.  97,  55  S. 
E.  417;  Evans  v.  Freeman,  142  N.  G.  61; 
64  S.  B.  847;  Woodson  v.  Beck,  151  N.  C. 
144,  31  L.R.A.(N.S.)  235,  65  S.  E.  751; 
Walker  v.  Cooper,  150  N.  C.  129,  63  S.  E. 
681;  Basnight  v.^Southem  Jobbing  Co.  148 
N.  C.  350,  62  S.  E.  420;  Walker  v.  Venters, 
148  N.  C.  388,  62  S.  E.  510;  Dr.  Shoop  Med- 
icine Co.  V.  J.  A.  Mizell  k  Co.  148  N.  C. 
384,  62  S.  E.  511,-HSome  of  the  earlier  cases 
being  Twidy  v.  Saunderson,  31  N.  C.  (0 
Ired.  L.)  5;  Kerchner  v.  McRae,  80  N.  C. 
219;    Braswell  v.  Pope,  82  N.  C.  57,  and 


Mo.  App.  610,  141  8.  W.  465;  WUde  v. 
Wilde,  37  Neb.  891,  56  N.  W.  724;  Davis 
V.  Hinman,  73  Neb.  860,  103  N.  W.  668, 
11  Ann.  Cas.  376;  Sayles  v.  Sayles,  21  N.  H. 
312,  53  Am.  Dec.  208;  Weeks  v.  Hill,  38 
N.  H.  199;  Cross  v.  Cross,  58  N.  H.  373; 
Train  v.  Davidson,  20  App.  Div.  577,  47 
N.  Y.  Supp.  289;  Stoutenburg  v.  Lybrand, 
13  Ohio  St.  228;  Phillips  ▼.  Thorp,  10  Or. 
494;  Kilborn  v.  Field,  78  Pa.  194;  Sampson 
v.  Cresson,  6  Phila.  229;  Re  Bell,  29  Utah, 
1,  80  Pac  615;  Hope  v.  Hope,  8  De  G.  M. 
&  G.  731,  3  Jur.  N.  8.  454,  26  L.  J.  Ch. 
N.  S.  417,  5  Week.  Rep.  387. 

And  an  agreement  between  husband  and 
wife  pending  her  divorce  action,  that  he 
will  give  her  certain  property,  and  that  she 
will  dismiss  her  claim  against  him  for  ali- 
mony, although  not  expressly  binding  him 
not  to  resist  tiie  application  for  divorce 
or  to  consent  to  one,  is  against  public 
policy  and  nonenforceable,  for  the  enforce- 
ment of  such  contracts  would  open  the  door 
for  the  attainment  of  divorces  by  collusion. 
Hamilton  v.  Hamilton,  89  111.  349. 

It  has  been  said  that  the  party  seeking 
a  divorce  can  no  more  buy  the  release  or 
default  of  the  other  party  to  the  suit  than 
a  defendant  in  a  criminal  prosecution  can 
buy  ofif  the  prosecutor  and  compound  a 
felony.     Kilborn  v.  Field,  78  Pa.  194. 

The  contract  of  marriage,  unlike  ordi- 
nary contracts  of  business,  is  one  which  the 
public,  as  well  as  the  individuals  contract- 
ing, is  interested  in  preserving  unbroken, 
unless  for  such  causes  as  are  specially  set 
forth  in  the  statute,  and  these  causes  must 
in  fact  exist,  and  must  be  shown  to  exist 
by  evidence.  No  admissions  of  the  defend- 
ant, whether  by  answer  or  by  failure  to 
answer,  will  supersede  the  necessity  of 
proof  of  the  truth  of  the  allegations  in  the 
bill.  And  every  contract  not  to  defend,  or 
to  withhold  evidence  which,  if  produced, 
would  tend  to  disprove  the  allegations  in 
the  bill,  is  clearly  in  violation  oi  the  spirit 
of  the  statute,  and  should  not  be  enforced. 
Viser  v.  Bertrand,  14  Ark.  267. 

It  is  generally  inferable  from  an  agree- 
ment to  withhold  opposition  or  defense  to 
a  suit  for  a  divorce,  that  it  is  the  belief 
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of  both  parties  that  no  divorce  would  or 
could  properly  be  granted  if  full  defense 
should  be  made,  and  therefore  the  result 
of  such  an  agreement,  if  carried  out,  is  the 
granting  of  a  divorce  when  no  sufficient 
legal  cause  exists.  Sayles  v.  Sayles,  21 
N.  H.  312,  53  Am.  Dec.  208. 

But  upon  the  theory  that,  where  possi- 
ble, a  contract  should  be  interpreted  so  as 
to  be  given  effect  rather  than  in  such  a 
way  as  to  be  void,  where  a  husband  and 
wife  were  incompatible  and  had  separated, 
and  he  wrote  to  her  that  he  would  send  her 
a  deed  to  certain  land,  adding,  "All  I  ask  is 
a  mutual  settlement  and  bill,  for  which  I 
will  pay  all  costs,  usin^  the  lightest  cause 
possible,"  it  was  held  in  Burgess  v.  Bur- 
gess, 17  S.  D.  44,  95  N.  W.  279,  that  this 
was  an  unconditional  promise  to  convey 
the  land,  and  enforceable  against  him  as  an 
agreement  merely  affecting  property  rights, 
and  that  it  was  not  against  the  policy  of 
the  law  or  contrary  to  good  morals  or 
collusive,  although  she  made  no  appearance 
in  the  action  for  divorce. 

Also,  since  the  presumption  of  law  is  in 
favor  of  the  legality  of  contracts,  if  such 
contracts  as  are  here  being  considered  are 
reasonably  susceptible  of  two  meanings,  one 
legal  and  the  other  not,  they  will  be  inter- 
preted in  such  a  way  as  to  be  supported. 
Thus,  if  a  husband  gives  notes  to  his  wife 
partly  in  consideration  that  she  will  file  a 
bill  for  divorce  against  him,  which  he  will 
not  defend,  the  notes  being  security  for 
alimony  and  maintenance,  and  partly  in 
consideration  of  a  debt  of  record  which  he 
owes  to  her,  the  arrangement  for  a  divorce 
may  *be  interpreted  as  collateral  only,  and 
the  notes  may  be  collected.  Paul  v.  Paul,  71 
111.  App.  671. 

Contracts   not  to    appeal   from    decree   of 

divorce. 

An  agreement  between  husband  and  wife 
after  divorce  has  been  illegally  and  wrong- 
fully obtained,  whereby  the  wife  agrees  to 
take  no  steps  or  proceedings,  nor  to  insti- 
tute any  suit  to  invalidate,  set  aside,  or  an- 
nul such  divorce,  is  void,  and  such  an  agree- 
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Terry  v.  Danville,  M.  &  S.  W.  R.  Co.  91 
N.  C.  236,  citing  Hawkins  ▼.  Lee,  8  Lea, 
42.  In  Cobb  v.  Clegg,  137  N.  C.  163,  49  S. 
£.  80,  after  stating  the  general  rule  that 
''when  parties  reduce  their  agreement  to 
writing,  it  is  a  rule  of  evidence  that  parol 
testimony  is  not  admissible  to  contradict, 
add  to,  or  vary  it;  for,  although  there 
may  be  no  law  requiring  the  particular 
agreement,  to  be  in  writing,  yet  the  written 
memorial  is  regarded  as  the  surest  evi- 
dence,"— the  court  further  said  that  this 
rule  did  not  apply  where  the  writing  is  not, 
and  was  not  understood  to  be,  a  memorial 
of  the  whole  agreement,  which  is  severable 
into  parts,  one  of  the  parts  only  having  been 
reduced  to  writing,  for  in  such  a  case  it  is 
competent  to  show,  by  oral  proof,  the  other 


part,  if  not  in  conflict  with  that  which  had 
been  written,  the  oral  part  being  but  the 
complement  or  counterpart  of  the  other. 
Even  when  the  rule  is  properly  understood, 
there  will  sometimes  be  difficulty  in  its 
application,  as  shown  in  the  cases  upon  the 
subject;  but  we  are  quite  sure  that  the 
evidence  offered  in  this  case  falls  within 
the  rule  of  exclusion,  as  it  plainly  not 
only  contradicts  the  written  terms,  but 
completely  subverts  them,  or  at  least  dis- 
places them  for  another  contract  with  dif- 
ferent, if  not  opposite,  stipulations.  In 
Moffitt  V.  Maness,  102  N.  C.  457,  9  S.  E.  399, 
we  are  admonished  that  the  salutary  rule 
against  the  admissibility  of  parol  testimony 
to  vary  the  terms  of  a  written  instrument 
has,  perhaps,  been  relaxed  too  much;   the 


ment  is  of  no  avail  after  the  divorce  decree 
has  been  annulled  in  debarring  the  wife 
from  her  rights  and  interests  in  the  estate 
of  her  husband.  Comstock  v.  Adams,  23 
Kan.  513,  33  Am.  Rep.  191. 

Likewise,  an  agreement  between  husband 
and  wife  upon  decree  of  divorce  in  his 
favor,  that,  in  consideration  that  she  will 
forego  making  a  motion  for  a  new  trial,  he 
will  make  certain  pecuniary  provisions  for 
her,  violates  the  policy  of  the  law  just  as 
much  as  if  it  had  been  made  before  a  decree 
is  entered;  it  is  an  agreement  to  promote 
and  facilitate  divorce  in  its  most  objection- 
able form,  and  is  void.  Blank  v.  Nohl,  112 
Mo.  159,  18  L.R.A.  360,  20  S.  W.  477. 

But  in  Bloom  v.  Bloom,  134  N.  Y.  Supp. 
581,  it  was  held  that  an  agreement  between 
husband  and  wife  after  entry  of  a  decree  of 
divorce  between  them,  whereby  the  wife 
was  to  abandon  her  appeal  from  the  decree, 
is  valid,  and  not  collusive  or  against  pub- 
lic policy. 


Where  agreement  is  not  collusive; 

As  stated  early  in  the  note,  contracts 
may  contemplate  the  possibility  of  a  di- 
vorce, and  be  made  to  depend  for  effective- 
ness upon  the  granting  of  the  same,  and 
yet  be  deemed  valid  and  enforceable,  pro- 
vided they  are  entered  into  in  good  faith 
as  a  settlement  of  property  righte,  with  no 
undue  influence  or  imposition  by  one  party 
upon  the  other,  and  provided  they  are  fair 
and  equitable,  and  not  collusive,  and  pro- 
vided further  that  they  do  not,  either  in  in- 
tent or  effect,  facilitate  the  divorce. 

Thus,  it  has  been  held  that  a  contract 
between  husband  and  wife  entered  into 
pending  divorce  proceedings,  and  fixing  the 
interest  of  the  parties  in  certain  property 
in  case  the  divorce  should  be  granted,  but 
to  be  of  no  force  or  effect  in  case  no  divorce 
should  be  granted,  is  in  the  nature  of  a 
settlement  of  their  property  interests,  and, 
if  reasonable,  just,  and  fair,  such  a  con- 
tract is  legal  and  valid,  and  at  once,  upon 
entry  of  divorce,  such  agreement  becomes 
operative  and  establishes  a  lien  upon  the 
44  L.K.A.(N.S.) 


property,  which  is  enforceable.  Nieukirk  y. 
Nieukirk,  84  Iowa,  367,  51  N.  W.  10. 

And  where  a  husband  brings  an  action 
for  divorce  upon  a  ground  which  is  admitted 
and  which  absolutely  entitles  him  to  a  de- 
cree, it  is  competent  for  him  to  enter  into 
an  agreement  with  his  wife  pending  such 
action,  for  the  purpose  of  speedily  pro- 
curing a  divorce,  and  adjusting  the  ques- 
tion of  alimony,  whereby  he  sets  over 
certain  property  to  her  and  promises  a  stip- 
ulated sum  to  be  paid  in  the  future,  and 
such  consideration  for  his  promise  is  not 
immoral  or  against  public  policy;  and  a  pe- 
tition setting  up  such  agreement  and  alleg- 
ing a  breach  is  good  as  against  demurrer, 
although  it  recites  that  the  wife  accepted 
said  agreement  as  an  amicable  adjustment 
of  her  claim  for  alimony,  and  flled  no  plea 
in  her  husband's  suit  for  divorce.  Gibbons 
V.  Gibbons,  21  Ky.  L.  Rep.  1214,  64  S.  W. 
710. 

And  a  woman  wno  places  a  note  in  the 
hands  of  a  third  person,  to  be  delivered  to 
her  husband  in  case  he  should  obtain  a 
divorce  from  her  within  one  year,  may  re- 
cover in  trover  against  such  third  person 
upon  his  disposal  of  the  note  before  the 
condition  had  been  performed,  and  in  a 
manner  not  authorized  by  the  agreement 
upon  which  he  received  it,  the  court  saying 
that  nothing  appeared  in  such  a  transac- 
tion to  warrant  a  finding  that  the  object 
of  the  agreement  was  the  fraudulent  pro- 
curing of  a  divorce  by  collusion.  Badger 
V.  Hatch,  71  Me.  562. 

Also,  a  contract  between  husband  and 
wife  whereby,  in  contemplation  of  a  ju- 
dicial separation,  a  provision  is  made  by 
the  husband  and  agreed  to  by  the  wife 
which  will  stand  in  lieu  of  dower  and  all 
her  other  claims  against  his  estate,  and 
which  is  made  a  part  of  a  decree  of  divorce, 
is  not  against  public  policy,  but  is  valid, 
and  bars  the  wife  from  setting  up  a  claim 
of  dower  in  his  estate.  Owen  v.  Yale,  75 
Mich.  256,  42  N.  W.  817. 

And  an  antenuptial  contract  whereby,  in 
consideration  of  the  release  by  the  prospec- 
tive husband  of  all  his  rights  and  interest 
in  the  property  of  the  wife,  she  agrees  to 
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farthest  limit  having  been  reached,  beyond 
which  it  is  not  safe  to  go.  The  court  soirnds 
the  alarm  and  warns  us  against  the  dan- 
gers ahead,  which  warning  we  should  care- 
fully heed,  as  we  said  in  Cobb  v.  Clegg, 
supra.  It  is  best  to  trust  to  the  words  of 
the  writing  which  the  parties  have  chosen 
to  protect  and  preserve  the  integrity  of 
their  treaty,  than  to  rely  on  human  mem- 
ory for  the  exact  reproduction  of  their 
words,  for  Judge  Taylor  said,  in  Smith  v. 
Williams,  6  N.  C.  (1  Murph.)  426,  4  Am. 
Dec.  564:  "The  writers  on  the  law  of  evi- 
dence have  accordingly,  in  arranging  the 
degrees  of  proof,  placed  written  evidence 
of  every  kind  higher  in  the  scale  of  proba- 
bility than  unwritten;  and  notwithstanding 
the  splendid  eloquence  of  Cicero  to  the  con- 
trary, in  his  declamation  for  the  poet 
Archias,  the  sages  of  our  law  have  said 
that  the  fallibility  of  human  memory 
weakens  the  effect  of  that  testimony  which 
the  most  upright  mind,  awfully  impressed 
with  the  solemnity  of  an  oath,  may  be  dis- 
posed to  give.  Time  wears  away  the  dis- 
tinct image  and  clear  impression  of  the 
fact,  and  leaves  in  the  mind  uncertain  opin- 
ions, imperfect  notions,  and  vague  sur- 
mises." 

We  must  adhere  strictly  to  the  rule,  which 
is  of  very  ancient  origin,  and  has  been  ac- 
cepted and  highly  regarded  from  the  earli- 
est to  the  latest  periods  of  the  law  as 
affording  the  safest  ground  for  courts  and 
juries  to  ascertain  and  settle  contested 
rights,  by  requiring  that  formal  writings, 
which  bespeak  solemnity  and  deliberation 
in  their  preparation  and  execution,  "shall 
be  standing  evidence  against  the  parties 
entering  into  them,"  as  it  was  put  by  Jus- 
tice Ashhurst  in  Master  v.  Miller,  4  T.  R. 
331.  The  solemn  wills,  deeds,  and  other 
writings,  by  which  we  settle  our  estates 
and  rights,  were  once  said  to  be  the  laws 


which  private  men  are  allowed  to  make  for 
themselves,  and  not  to  be  altered,  even  by 
the  King  in  his  courts  of  law,  and  not  in 
the  court  of  conscience,  except  for  fraud 
or  mistake..  Lord  Dyer,  in  Brett  v.  Rigden, 
1  Plowd.  345.  In  two  more  recent  cases, 
the  rule  is  considered  with  special  refer- 
ence to  facts  much  like  those  now  before 
us.  Sir  William  Grant  said,  in  Woollam 
V.  Hearn,  7  Ves.  Jr.  211 :  "By  the  rule 
of  law  independent  of  the  statute,  parol 
evidence  cannot  be  received  to  contradict 
a  written  agreement.  To  admit  it  for  the 
purpose  of  proving  that  the  written  in- 
strument does  not  contain  the  real  agree- 
ment would  be  the  same  as  receiving  it 
for  every  purpose.  It  was  for  the  purpose 
of  shutting  out  that  inquiry  that  the  rule 
of  law  was  adopted.  Though  the  written 
instrument  does  not  contain  the  terms,  it 
must,  in  contemplation  of  law,  be  taken  to 
contain  the  agreement,  as  furnishing  better 
evidence  than  any  parol  can  supply."  And 
Judge  Chase  said  in  O'Harra  v.  Hall,  4  Dall. 
340,  1  L.  ed.  868:  '^ou  may  explain,  but 
you  cannot  alter,  a  written  contract  by 
parol  testimony.  A  case  of  explanation  im- 
plies uncertainty,  ambiguity,  and  doubt 
upon  the  face  of  the  writing.  But  the  prop- 
osition now  is  a  plain  case  of  alteration; 
that  is,  an  offer  to  prove  by  witnesses  that 
the  assignor  promised  something  beyond 
the  plain  words  and  meaning  of  his  written 
contract.  Such  evidence  is  inadmissible, 
and  has  been  so  adjudged  by  the  Supreme 
Court  in  Clarke  v.  Russel,  3  Dall.  416,  1 
L.  ed.  660.  ...  I  grant  that  chancery 
will  not  confine  itself  to  the  strict  rule  in 
cases  of  fraud  and  of  trust;  but  we  are 
sitting  as  judges  at  common  law,  and  I  can 
perceive  no  reason  to  depart  from  it." 

The  proposal  here  is  to  show  a  different 
contract,  for  the  purpose,  it  is  said,  of 
purging  the  one  which  is  evidenced  solely 


provide  a  certain  annuity  for  him  after  her 
death,  providing  that  if,  at  the  time  of  her 
death,  they  should  not  be  living  together  as 
husband  and  wife,  then  the  agreement  would 
be  of  no  force  or  effect,  is  not  void  as  tend- 
ing to  facilitate  or  induce  a  separation  of 
the  parties,  but  is  valid,  and,  after  being 
fully  performed  by  her  by  provision  in  her 
will,  which  provision  is  accepted  by  him, 
he  has  no  further  interest  in  her  estate, 
nor  any  foundation  upon  which  to  predicate 
an  attack  upon  the  will.  Appleby  v.  Apple- 
by, 100  Minn.  408,  10  L.R.A.(N.S.)  590, 
117  Am.  St.  Rep.  709,  111  N.  W.  305,  10 
Ann.  Cas.  563. 

Likewise,  an  agreement  between  husband 
and  wife,  living  in  a  state  of  separation, 
whereby  he  is  to  make  a  monthly  allow- 
ance to  a  trustee  for  the  maintenance  of  the 
wife  and  child,  the  agreement  providing 
that  if,  in  the  future,  the  wife  should  ob- 
tain a  divorce,  the  allowance  should  be 
44  L.R.A.(N.8.) 


paid  directly  to  her,  and  limiting  the 
amount  of  alimony,  and  imposing  no  re- 
striction upon  the  husband  as  to  resisting 
her  application  for  a  divorce  or  as  to  lessen- 
ing the  alimony,  cannot  fairly  and  reason- 
ably be  construed  as  offering  an  induce- 
ment or  advantage  to  the  wife  for  procur- 
ing a  divorce,  and  such  contract  may  be 
enforced.  Trust  Co.  v.  Nash,  50  Misc.  296, 
08  N.  Y.  Supp.  734. 

Also,  an  agreement  between  a  third  per- 
son and  a  wife  providing  for  a  certain  trans- 
fer of  property,  and  containing  a  stipula- 
tion on  her  part  that,  in  any  proceeding 
she  might  institute  against  her  husband 
for  divorce,  she  would  not  assign  any  other 
reason  than  his  desertion,  is  not  thereby 
rendered  unlawful,  and  the  note  executed 
pursuant  to  such  agreement  is  enforceable. 
Irvin  V.  Irvin,  169  Pa.  629,  29  L.R.A.  292, 
32  Atl.  446.  H.  C.  Sh. 
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by  the  writing,  of  its  illegal  taint;  but -this 
will  not  do,  as  it  plainly  contravenes  the 
rule  of  exclusion.  If  there  was  any  mistake 
In  expressing  the  true  agreement,  the  party 
must  resort  to  a  different  method  for  its 
correction,  by  which,  perhaps,  relief  might 
be  had,  if  the  case  appealed  to  the  con- 
science of  the  court,  which  is,  at  least, 
doubtful.  Defendant  denies  that  the  parties 
have  failed  to  embody  their  agreement  in 
the  writing,  and  relies  upon  the  rule.  The 
offer  to  change  the  aspect  of  the  contract 
by  oral  proof  has  somewhat  the  appearance 
of  an  afterthought  by  the  wife.  The  tran- 
saction has  passed  beyond  the  stage  where 
any  locus  piBnitentia  can  be  found  to  avail 
anything  in  her  extremity.  It  is  not  what 
the  man  and  his  wife  may  now  think  would 
have  been  a  better  instrument  for  them,  or 
a  more  ingenious,  though  less  ingenuous, 
form  of  expression,  in  view  of  the  attack 
now  made  upon  the  notes  in  suit,  and  cer- 
tainly not  what  one  of  them  may  so  think, 
but  what  they  really  have  done,  as  shown 
by  their  written,  and  not  their  spoken, 
words.  They  entered  into  a  contract  forbid- 
den by  the  law,  and  we  can  give  no  aid  to 
its  enforcement,  but  must  affirm  the  judg- 
ment of  nonsuit. 


OKIiAHOAlA  SITPREICE  COURT. 

EX  PARTE  ELIA3  DAGLEY. 

(—  Okla.  — ,  128  Pac.  699.) 

Insaae  *  oommltanent    to    hospital  * 
const!  tntionallty. 

1.  Chap.  52,  Compiled  Laws  of  1909,  pro- 
viding for  the  commitment  of  insane  per- 

Headnotes  by  Williams,  J. 


sons  by  a  board  known  as  "commissioners 
of  insanity,"  to  the  insane  hospital  or  asy- 
lum maintained  by  the  state,  does  not  vio- 
late the  provisions  of  the  due  process  clause 
of  either  the  state  or  Federal  Constitution, 
since  said  chapter  provides:  "All  persons 
confined  as  insane  shall  be  entitled  to  the 
benefit  of  the  writ  of  habeas  corpus,  and 
the  question  of  insanity  shall  be  decided  at 
the  hearing,  and  if  the  judge  or  court  shall 
decide  that  the  person  is  insane,  such  deci- 
sion shall  be  no  bar  to  the  issuing  of  the 
writ  the  second  time,  whenever  it  shall  be 
alleged  that  such  person  has  been  restored 
to  reason." 

(a)  The  detention  of  such  insane  inmate 
except  under  proceedings  by  virtue  of  a 
valid  statute  can  be  justified  on  the  ground 
alone  that  it  is  best  for  the  care  of  such  in- 
mate, or  that  it  would  be  dangerous  for  her 
to  be  at  large. 

Same  —  Invalid  commitment  *  right  to 
discharge. 

2.  For  the  purpose  of  the  hearing,  it  be- 
ing admitted  that  the  person  was  not  only 
at  the  time  of  commitment  but  is  also  now 
insane,  whose  release  from  the  asylum  was 
sought  solely  on  the  ground  that  the  statute 
under  which  she  was  held  was  void,  such 
party  is  not  entitled,  as  a  matter  of  right, 
to  be  discharged  upon  that  ground  alone. 

Jury  —  right  —  determination. 

3.  The  right  of  trial  by  jury  declared  in- 
violate by  §  19,  art.  2,  of  the  Constitution, 
except  as  modified  by  it,  means  the  right 
as  it  existed  in  the  territory  of  Oklahoma 
at  the  time  of  the  adoption  of  the  Consti- 
tution. 

Same*  trial  of  insanity  *  right. 

4.  The  law  in  force  in  the  territory  of 
Oklahoma  at  the  time  of  the  admission  of 
the  state  did  not  give  persons  charged  with 
being  insane  for  the  purpose  of  being  com- 
mitted to  an  insane  hospital  or  asylum  of 
the  state  a  right  of  trial  by  jury  on  the 
issue  as  to  insanity. 

(December  8,  1912.) 


Noie,^  Right  of  one  restrained  as  in^ 
sane  person  to  discharge  upon  ground 
of  irregularity  or  invalidity  of  com- 
mitment. 

It  is  to  be  observed  that  the  note  is  con- 
fined to  a  disciission  of  the  cases  involving 
unlawful  commitment,  and  does  not  deal 
with  irregularities  in  proceedings  for  the 
appointment  of  guardians,  conservators, 
committees,  etc.  And,  for  the  purpose  of 
this  note,  the  fact  of  irregularity  or  in- 
validity is  assumed,  the  discussion  being 
confined  to  the  effect  thereof. 

As    to    the   necessity   and   sufficiency   of 

notice  of  lunacy  proceedings  to  the  alleged 

lunatic,  see  the  notes  to  Evans  v.  Johnson, 

23   L.R.A.   737,   and  Re   Allen,   26   L.R.A. 

(N.S.)  232. 

As    to    recommitment    without    further 
hearing,   of  a  person  discharged   from   an 
insane   hospital,   see  the  note  to  Byers  v. 
Solier.  14  T.,R.A.(N.8.)    468. 
44  LJLA.(N.S.) 


As  to  the  validity  of  a  statute  providing 
for  the  commitment  of  inebriates  without 
their  consent,  to  a  public  or  private  insti- 
tution, see  Leavitt  v.  Morris,  17  L.R.A. 
(N.S.)   984. 

As  to  the  confinement  of  one  acquitted 
of  a  crime  by  reason  of  insanity,  see  the 
note  to  Ex  parte  Brown,  1  L.R.A.(N.S.) 
540,  and  People  ex  rel.  Peabody  v.  Chanler, 
26  L.R.A.(N.S.)  946. 

As  to  habeas  corpus  to  procure  release 
of  one  committed  to  an  insane  asylum 
upon  acquittal  upon  the  ground  of  insanity, 
see  the  note  to  Northfoss  v.  Welch,  36 
L.R.A.(N.S.)678. 

As  to  the  method  of  raising  the  question 
of  insanity  supervening  after  conviction, 
see  the  note  to  Ex  parte  State  ex  rel.  Wilson, 
10  L.R.A.(N.S.)    1129. 

It  has  been  held  in  England  that,  where 
it  appears  that  the  person  in  custody  is 
dangerous  neither  to  himself  nor  to  the 
public,  he  will  be  discharged  on  a  writ  of 
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PETITION  for  a  writ  of  habeas  corpus  to 
secure  the  discharge  of  petitioner's  wife 
from  the  custody  of  the  superintendent  of 
an  institution  for  insane  persons,  to  which 
she  had  been  committed.    Writ  quashed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Feland  and  T.  G.  Cham- 
bers for  relator. 

Messrs.  Cottlngham  &  Bledsoe  for  re- 
spondent. 

TVilliams,  J.,  delivered  the  opinion  of 
the  court: 

The  petition  of  Elias  Dagley  in  this  case 
seeks  to  secure  the  discharge  of  his  wife, 
Azillah  Amanda  Dagley,  from  the  custody 
of  Dr.  D.  W.  Griffin,  superintendent  of  the 
Oklahoma  Sanitarium  Company,  of  Norman, 


Oklahoma,  an  institution  for  the  confine- 
ment and  protection  of  the  insane  of  said 
state,  under  contract  and  supervision  of 
the  state.  The  response  specifically  chaigea 
full  notice  and  opportunity  to  be  heard,  and 
the  appearance  in  person  of  Mrs.  Dagley  be- 
fore the  insanity  board.  It  is  then  charged 
that  the  husband  of  Mrs.  Amanda  Dagley 
did  have  notice  and  was  present  at  the 
trial  resulting  in  the  commitment  of  his 
wife  to  the  insane  asylum,  and  had  every 
opportunity  to  introduce  evidence  in  her 
behalf.  It  is  further  alleged  in  said  re- 
sponse that  Mrs.  Dagley  was  insane  at  the 
time  she  was  committed  by  the  insanity 
board,  and  is  still  insane. 

Therefore,   for   the  purpose   of   this   pro- 
ceeding, it  is  admitted  that  Mrs.  Amanda 


habeas  corpus  for  informalities  in  his  com- 
mitment. Ex  parte  Greenwood,  1  Jur.  N.  S. 
522.  In  this  case  the  physician's  certificate 
under  which  the  person  was  received  into 
an  asylum  omitted  to  state  the  name  of  the 
street  and  the  number  of  the  house  where 
the  examination  took  place,  as  required  by 
statute.  The  court  said :  "I  was  urged,  how- 
ever, in  the  commencement  of  the  argu- 
ment, at  all  events  not  to  discharge  the 
alleged  lunatic,  and  I  was  reminded  of 
what  had  fallen  from  the  court  on  several 
occasions  when  defects  of  a  formal  nature 
in  orders  or  certificates  had  been  urged 
as  the  ground  for  discharging  lunatics;  and 
I  still  feel  that  in  such  cases,  where  on 
the  affidavits  it  appears  clear  that  the  party 
confined  is  in  such  a  state  of  mind  that  to 
set  him  at  large  would  be  dangerous  either 
to  the  public  or  himself,  it  becomes  the 
duty,  and  is  within  the  common-law  juris- 
diction of  the  court,  or  a  member  of  it,  to 
restrain  from  him  his  liberty  until  the  reg- 
ular and  orderly  means  can  be  resorted  to 
of  placing  him  under  permanent  legal  re- 
straint. But  this  arises  from  an  obvious 
necessity,  and  cannot  be  extended  to  a  case 
like  the  present,"  where  it  appears  that 
the  person  confined  "is  harmless  to  himself 
and  to  others." 

In  Re  Shuttleworth,  9  Q.  B.  651,  al- 
though holding  that  the  petitioner  was 
properly  committed.  Lord  Denman,  Ch.  J., 
expressly  recognizing  that  he  was  going  be- 
yond the  point  involved  in  the  case,  said 
that  even  if  the  court  thought  that  a  party 
was  unlawfully  received  or  detained,  it 
could  not,  if  it  believed  him  a  lunatic, 
direct  his  discharge  without  betraying  the 
common  duties  of  members  of  society;  and 
that  "I  should  be  abusing  the  name  of 
liberty  if  I  were  to  take  off  a  restraint  for 
which  those  who  are  most  interested  in  the 
party  ought  to  be  most  thankful."  This 
dictum  was  regarded  as  good  law,  and  fol- 
lowed in  Re  Gibson,  15  Ont.  L.  Rep.  245,  in 
which  it  appeared  that  the  certificates  were 
insufficient,  but  that  it  would  be  danger- 
ous to  allow  the  person  committed  to  go  at 
large,  the  court  directing  the  trial  of  an 
issue  as  to  the  sanity,  and  ordering  that 
l4l..R.A.(N.S.) 


the  application  for  discharge  on  a  writ  of 
habeas  corpus  stand  over,  pending  the  re- 
sult of  the  issue. 

So,  it  is  held  in  this  country  that,  not- 
withstanding the  illegality  of  the  confine- 
ment of  an  insane  person,  he  will  not, 
where  his  going  at  large  will  be  dangerous 
to  himself  or  to  other  people,  be  set  at 
liberty  under  a  writ  of  habeas  corpus,  but 
he  will  be  detained  to  permit  a  legal  com- 
mitment to  be  secured  under  legal  proceed- 
ings. Re  Allen,  82  Vt.  365,  26  L.R.A.( N.S.J 
232,  73  Atl.  1078.  In  this  case  the  com- 
mitment was  had  on  certificates  of  phy- 
sicians not  appointed  by  the  court,  with- 
out any  independent  investigation  by  the 
court,  and  without  giving  the  alleged  in- 
sane person  notice  and  an  opportunity  to 
defend. 

So,  if  the  evidence  indicates  that  one 
committed  to  an  asylum  for  the  insane, 
under  an  invalid  statute,  is  actually  insane, 
the  court  should  not  order  his  discharge, 
but  should  direct  his  detention  for  a  rea- 
sonable time  until  proceedings  can  be  taJcen 
for  his  commitment  in  a  proper  manner. 
Re  Boyett,  136  N.  C.  415,  67  L.R.A.  972, 
103  Am.  St.  Rep.  944,  48  S.  E.  789,  1  Ann. 
Cas.  729.  In  this  case  the  court  held  void, 
as  not  affording  due  process  of  law,  a  stat- 
ute empowering  the  court  in  its  discretion 
to  commit  one  acquitted  of  murder  because 
of  insanity  to  an  asylum  for  treatment, 
without  notice  to  him  or  giving  him  an  op- 
portunity to  be  heard,  or  any  provision  for 
investigation  as  to  his  present  mental  state, 
it  appearing  that, '  under  the  state  of  the 
law,  he  could  not  be  released  without  an 
act  of  the  legislature. 

And  in  Re  Dowdell,  169  Mass.  387,  61 
Am.  St.  Rep.  290,  47  N.  E.  1033,  it  is  stoted 
obiter  that,  so  far  as  the  Declaration  of 
Rights  is  concerned,  a  person  who  is  in  fact 
insane  is  not  entitled  to  be  discharged  from 
the  hospital  on  habeas  corpus,  provided  the 
court  is  satisfied  that  the  restraint  and 
treatment  there  will  be  beneficial  to  him. 

In  People  ex  rel.  Lefkowitz  v.  Manhattan 
State  Hospital,  33  Misc.  414,  16  N.  Y.  Supp. 
447,  the  court  denied  a  discharge  on  habeas 
corpus  sought  on  the  ground  of  the  uncon- 
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Dagley  is  now  insane.  Such  being  her  con- 
dition, she  is  not  entitled,  as  a  matter  of 
right,  to  be  discharged,  when  the  ground 
alone  is  that  she  is  held  under  a  void  stat- 
ute. 

In  Denny  v.  Tyler,  3  Allen,  225,  it-is 
said:  "The  infirmity  of  the  argument 
urged  by  the  learned  counsel  in  support  of 
the  writ  consists  in  assuming  that  the  ab- 
stract truth  that  no  one  can  be  deprived  of 
his  liberty  or  imprisoned  against  his  will  is 
of  universal  application,  and  that  this  court 
is  bound  to  interpose  and  discharge  all  per- 
sons who  are  subjected  to  any  restraint 
which  is  not  imposed  by  the  judgment  of 
their  peers  or  the  law  of  the  land.  But  the 
great  truth  on  which  this  argument  is  based 
like  all  general  rules  and  principles,  is  sub- 


ject to  many  qualifications  and  limitations. 
Taken  in  its  literal  sense,  it  would  render 
unlawful  the  restraint  of  a  person  under  the 
delirium  of  a  fever  or  in  the  paroxysm  of  a 
fit.  Applied  without  reference  to  the  para- 
mount law  of  necessity  and  humanity,  it 
would  render  impracticable  the  performance 
of  many  of  the  duties  of  domestic  and  social 
life.  It  is  therefore  to  be  taken  with  due 
limitations,  and  to  be  construed  in  a  reason- 
able manner  with  reference  to  the  practical 
concerns  of  life  and  the  circumstances  of 
each  particular  case.  It  certainly  can  have 
no  legitimate  application  where  it  is  shown 
that  the  person  who  is  alleged  to  be  impris- 
oned or  restrained  of  his  liberty  is  insatfe. 
In  the  eye  of  the  law,  such  person  has  no 
wilL    He  cannot  be  said  to  be  capable  of  ex- 


stitutionality  of  a  provision  of  the  statute 
authorizing  substituted  service,  where  the 
petitioner  was  personally  served  with 
process,  and  the  provision  was  separable. 

It  is  held  that  if  the  alleged  lunatic  is 
still  insane,  he  will  not  be  discharged  upon 
the  ground  of  irregularities  in  his  commit- 
ment by  a  Federal  circuit  court,  which  is 
not  provided  with  the  machinery  for  dealing 
with  an  alleged  lunatic.  King  v.  McLean 
Asylum,  26  L.R.A.  784,  12  C.  C.  A.  146, 
21  U.  S.  App.  481,  64  Fed.  331. 

But,  where  it  was  not  contended  that  the 
relator  was  likely  to  commit  violence  to 
himself  or  others,  or  that  he  would  offend 
against  the  laws  of  society  or  injure  him- 
self in  person  or  property,  the  court,  in 
Com.  ex  rel.  Stewart  v.  Kirkbride,  2  Brewst. 
(Pa.)  419,  discharged  him  from  custody, 
where  his  retention  was  based  upon  lunacy 
proceedings  instituted  in  another  state  with- 
out notice  to  him,  and  at  a  time  when  he 
was  not  in  that  state. 

The  language  of  Lord  Denman  in  Re 
Shuttleworth,  supra,  was  quoted  with  ap- 
proval in  Com.  ex  rel.  Stewart  v.  Kirk- 
bride,  supra,  in  which  the  court  set  the 
relator  in  a  writ  of  habeas  corpus  at  lib- 
erty, where  it  appeared  that,  although  he 
was  feeble-minded,  he  was  not  a  dangerous 
lunatic,  and  that  his  restraint  would  not 
promote  public  peace  or  morals,  or  the  in- 
terest of  the  patient  himself.  It  appeared 
that  the  relator  was  sent  to  an  insane 
asylum  by  his  relatives  and  family  physician 
without  any  proceedings  in  lunacy  and  other 
legal  sanction,  and  the  court  said  that  the 
power  to  remand  where  there  has  been  no 
finding  of  lunacy  should  be  confined  to  Uie 
preservation  of  the  patient  and  public  peace 
and  morals. 

And  in  discharging  the  petitioner  from 
custody,  the  court  in  Allgor  v.  New  Jersey 
State  Hospital,  —  N.  J.  Eq.  — ,  84  Atl. 
711,  held  that^  where  there  has  been  no 
commitment  founded,  or  purporting  to  be 
founded,  upon  a  finding  of  insanity,  the 
habeas  corpus  act  does  not  require  an  in- 
quiry as  to  the  sanity  of  the  petitioner 
before  discharging  him.  In  this  case  the  re- 
straint was  had  upon  an  application  with-' 
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out  proceedings  in  court,  in  pursuance  of 
a  statute  which  was  thought  to  be  ap- 
plicable, providing  that  no  person  should 
be  committed  to  or  confined  in  any  institu- 
tion for  the  care  of  the  insane  except  upon 
the  filing,  with  the  medical  director,  of 
an  application  in  writing  of  a  person  in- 
terested in  the  admission  of  the  person,  and 
that  no  person  so  confined  should  be  held 
in  confinement  for  more  than  fifteen  days, 
unless  the  person  applying  should  within 
that  time  present,  or  cause  to  be  presented, 
to  the  justice  of  the  supreme  court  presid- 
ing in  the  county,  the  application  filed  as 
aforesaid  for  his  consideration  on  the  ques- 
tion of  insanity.  The  court  stated  that 
this  statute  was  not  enacted  for  the  pur- 
pose of  authorizing  the  arrest  and  deten- 
tion of  persons  thought  to  be  insane,  but 
was  intended  as  a  regulation  and  protection 
of  insane  asylums  against  being  burdened 
with  the  care  of  those  not  found  on  inquisi- 
tion to  be  insane.  But  nevertheless  the 
court  went  on  to  say  that  if  the  statute 
should  be  construed  as  authorizing  a  deten- 
tion, it  would  be  void  under  the  due  process 
of  law  clause  of  the  Federal  Constitution. 
The  court  said:  "There  is  not  the  slightest 
pretense  that  the  detention  is  justified  be- 
cause in  the  course  of  any  proceeding  legal 
in  its  nature  or  form.  He  is  detained  for 
fifteen  days,  because  an  application  has  been 
made  to  admit  him  to  the  a^sylum,  and  two 
physicians  have  made  certificates  and  at- 
tached them  to  the  application.  No  papers 
have  been  filed  in  any  court.  No  applica- 
tion has  been  made  to  any  court.  No  one 
is  under  any  obligation  to  apply  to  any 
court,  and  no  opportunity  is  furnished  a 
person  in  confinement  to  apply,  if  he  wanted 
to.  In  other  words,  no  legal  proceeding 
of  any  kind  has  been  instituted,  and  none 
need  ever  be,  so  far  as  this  act  is  concerned. 
I  cannot  bring  myself  to  believe  that  forci- 
ble detention  under  such  circumstances  is 
justifiable  in  view  of  the  law." 

In  Re  Wellman,  3  Kan.  App.  100,  45  Pac. 
726,  the  court,  after  determining  that  the 
petitioner  had  been  wrongfully* committed 
without  notice  and  without  an  opportunity 
to  be  present  at  the  hearing,  either  in  per- 
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ercising  an  act  of  volition.  In  determining 
on  his  right  to  he  set  free  from  restraint,  his 
will  cannot,  as  in  case  of  a  sane  person,  he 
made  a  test  hy  which  to  ascertain  the  legali- 
ty of  the  custody  which  is  claimed  over  him. 
The  law  in  such  case  can  look  only  to  the 
question  whether  the  restraint  to  which  he 
is  subjected  is  unnecessary  and  unreason- 
able; and,  if  it  is  ascertained  that  it  is  not, 
then  the  judgment  must  be  that  the  re- 
straint is  not  illegal,  because  it  is  only  such 
as  sound  reason  and  an  intelligent  will 
sanction  and  approve.  Such  we  understand 
to  have  been  the  doctrine  which  has  been 
heretofore  applied  by  this  court  in  a  case 
similar  to  the  one  afc  bar  and  which  is 
briefly  reported  in  8  Law  Rep.  122." 

The  same  court  in  Re  Dowdell,  169  Mass. 
387,  61  Am.  St.  Rep.  290,  47  N.  E.  1033, 
said:  "The  only  ground  for  the  petitioner's 
discharge  which  is  set  forth  in  the  petition 
or  relied  on  in  argument  is  that  the  provi- 
sions of  statute  under  which  he  was  com- 
mitted are  unconstitutional  as  being  in  vio- 
lation of  article  12  of  the  Declaration  of 
Rights  and  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  The 
former  provides  that  no  subject  shall  be 
deprived  of  his  liberty  but  by  the  judgment 
of  his  peers  or  the  law  of  the  land;   the 


latter  that  no  state  shall  deprive  any  per* 
son  of  liberty  without  due  process  of  law. 
So  far  as  the  Declaration  of  Rights  is  con- 
cerned, it  has  been  twice  determined  that 
a  person  who  is  in  fact  insane  is  not  en- 
titled  to  be  discharged  from  a  hospital  on 
habeas  corpus,  provided  the  court  is  satis- 
fied that  the  restraint  and  treatment  there 
will  be  beneficial  to  him.  Re  Oakcs  (1845) 
8  Law  Rep.  122;  Denny  v.  Tyler,  3  Allen, 
225.  In  both  of  these  cases  the  person  was 
committed  without  any  previous  hearing, 
and  without  the  order  of  the  judge.  It 
was  held  that  the  provision  of  the  Declar- 
ation of  Rights  is  not  of  universal  applica- 
tion,  and  that  it  does  not  entitle  an  insane 
person  to  be  set  at  liberty,  if  restraint 
is  proper  under  the  circumstances  of  the 
particular  case.  In  the  present  case 
it  must  be  assumed  from  the  petition,  re- 
port, and  argument,  that  the  petitioner  is 
in  fact  insane,  and  that  the  restraint  and 
treatment  of  the  hospital  are  beneficial  to 
him.  The  case  therefore  falls  directly  with- 
in the  decisions  cited."'  The  following  au- 
thorities support  the  rule  announced  in  Re 
Dowdell,  supra:  Re  Boyett,  136  N.  C.  415, 
67  L.RJ^.  972,  103  Am.  St.  Rep.  944,  48  S. 
E.  791,  1  Ann.  Cas.  729;  Rex  v.  Coate, 
Lofft,  73-76;   Brookshaw  v.  Hopkins,  Lofft, 


son  or  by  counsel,  dismissed  her  from  cus- 
tody on  a  writ  of  habeas  corpus,  without 
discussing  the  propriety  of  the  latter  action, 
no  objection  thereto  appearing  to  have 
been  offered. 

So,  without  discussing  the  question 
whether  a  discharge  was  the  proper  solu- 
tion of  the  matter,  the  court  in  Territory 
ex  rel.  McCann  v.  Gallatin  County,  6  Mont 
297,  12  Pac.  662,  discharged,  upon  a  writ 
of  habeas  corpus,  one  who  had  been  com- 
mitted as  an  insane  person,  where  the  com- 
mitment was  had  without  the  certificate 
of  insanity  having  been  made  upon  oath 
and  signed  by  the  jurors,  as  required  by 
statute. 

And  in  Re  Lambert,  134  Cal.  626,  55 
L.R.A.  856,  86  Am.  St.  Rep.  296,  66  Pac. 
851,  the  couTt,  without  discussion,  and  ap- 
parently as  a  matter  of  course,  ordered  the 
petitioner  released  from  custody  upon  reach- 
ing the  conclusion  that  he  had  been  com- 
mitted under  a  statute  which  was  uncon- 
stitutional as  depriving  him  of  liberty  with- 
out due  process  of  law,  in  permitting,  as  it 
did,  commitment  to  a  hospital  for  the  in- 
sane upon  an  application  of  a  relative  or 
friend  of  the  alleged  insane  person,  or  by 
any  one  of,  certain  officials,  accompanied 
by  a  certificate  of  authorized  medical  ex- 
aminers that  insanity  exists,  together  with 
a  statement  of  the  facts  and  circumstances 
on  which  the  opinion  is  based,  without  any 
provision  for  notice  to  the  alleged  insane 
person. 

So,  in  Doyle's  Petition  (Re  Gannon)  16 
R.  I.  537,  5  L.R,A.  359,  27  Am.  St.  Rep. 
759.  18  Atl.  159,  the  court  issued  a  writ 
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of  habeas  corpus  after  determining  that 
the  statute  under  which  the  relator  was 
committed  was  unconstitutional  as  violative 
of  the  due  process  of  law  clause  of  the 
Federal  Constitution,  in  that  it  authorized 
the  confinement  of  persons  upon  the  cer- 
tificate of  two  physicians  that  they  were 
insane,  no  power  being  given  to  such  per- 
sons to  institute  proceedings  for  their  own 
release,  and  no  right  being  given  them  to  be 
heard  and  adduce  evidence  in  their  own  be- 
half. 

In  discharging  from  custody  one  who 
had  been  adjudged  insane,  and  perpetually 
committed  to  the  custody  of  a  relative  with- 
out notice  or  hearing,  the  court  in  People 
ex  rel.  Sullivan  v.  Wendel,  33  Misc.  496, 
68  N.  Y.  Supp.  948,  said  that  the  insanity 
law,  so  far  as  it  permitted  this,  was  in 
violation  of  the  Constitution. 

And  in  other  cases  relators  in  habeas 
corpus  have  l)een  discharged  without  any 
comment  upon  the  propriety  of  a  discharge, 
rather  than  an  inquiry.    This  has  been  done, 

— ^where  one  was  adjudged  to  be  insane 
and  perpetually  committed  to  the  custody 
of  her  sister  without  notice  or  hearing. 
People  ex  rel.  Sullivan  v.  Wendel,  33  Misc. 
496,  68  N.  Y.  Supp.  948; 

— ^where  the  warrant  showed  that  the 
commitment  was  had  on  the  finding  of  the 
court,  instead  of  a  finding  of  insanity  by 
the  jury  after  due  examination,  as  re- 
quired by  statute.  State  ex  rel.  Blaisdell  v. 
Billings,  55  Minn.  467,  57  N.  W.  206,  re- 
affirmed upon  subsequent  hearing  in  55 
Minn.  473,  43  Am.  St.  Rep.  525,  57  N.  W. 
794,  holding  unconstitutional  a  subsequent 
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240;  Re  Shuttleworth,  9  Q.  B.  651,  2  New 
Sess.  Cas.  470,  16  L.  J.  Mag.  Cas.  N.  S.  18, 
11  Jur.  41;  Rex  v.  Gourlay,  7  Barn.  &  C. 
669,  1  Moody  &  R.  619,  31  Revised  Rep. 
276;  Anderson  v.  Burrows,  4  Car.  &  P.  210; 
Rex  V.  Turlington,  2  Burr.  1115;  Rex  v. 
Clarke,  3  Burr.  1362;  Scott  v.  Wakem,  3 
Fost  &  F.  328;  Symm  v.  Fraser,  3  Fost.  & 
F.  859;  Hall  v.  Semple,  3  Fost.  k  F.  337; 
Fletcher  t.  Fletcher,  1  £1.  &  £1.  420,  28  L. 
J.  Q.  B.  N.  S.  134,  6  Jur.  N.  S.  678,  7  Week. 
Rep.  187;  Ex  parte  Greenwood,  24  L.  J.  Q. 
B.  N.  S.  148,  1  Jur.  N.  S.  622;  Denny  v.  Ty- 
ler, 3  Allen,  225;  Look  v.  Dean,  108  Mass. 
116,  11  Am.  Rep.  323;  Colby  v.  Jackson,  12 
N.  H.  526;  Davis  v.  Merrill,  47  N.  H.  208. 

For  the  purpose  of  committal  for  treat- 
ment in  an  asylum,  it  is  not  necessary  that, 
in  addition  to  insanity,  there  should  be  evi- 
dence of  danger  to  the  lunatic  or  others  be- 
yond what  is  implied  in  the  insanity  itself. 
The  detention  of  the  inmate,  except  under 
proceedings  by  virtue  of  valid  statutes,  can 
be  justified  only  on  the  ground  that  it  is  for 
her  care,  or  that  it  would  be  dangerous  for 
her  to  be  at  large.  Lott  v.  Sweet,  33  Mich. 
308;  Van  Deusen  v.  Newcomer,  40  Mich.  142. 

In  People  ex  rel.  Peabody  v.  Chanler, 
133  App.  Div.  159,  117  N.  Y.  Supp.  322, 
proceedings  by  writ  of  habeas  corpus   by 


the  people  of  the  state  on  relation  of  A.  Rus- 
sell Peabody  in  behalf  of  Harry  K.  Thaw, 
against  Robert  W.  Chanler,  sheriff  of  the 
county  of  Dutchess,  was  under  consideration. 
At  page  163  of  133  App.  Div.  at  page  325 
of  117  N.  Y.  Supp.,  it  is  said :  "In  Dowdell's 
Case,  169  Mass.  387,  61  Am.  St.  Rep.  290, 
47  N.  £.  1033,  the  petitioner  applied  for  his 
discharge  from  commitment  in  that  the 
statute  was  unconstitutional  because  it  did 
not  require  any  notice  to  the  insane  person 
before  the  commitment  was  signed,  and  so 
violated  the  provisions  of  the  Declaration 
of  Rights  that  no  subject  shall  be  deprived 
of  his  liberty  but  by  the  judgment  of  his 
peers  and  the  law  of  the  land,  and  the  pro- 
visions of  the  1 4th  Amendment  of  the 
Constitution  of  the  United  States,  that  no 
state  shall  deprive  any  person  of  liberty 
without  due  process  of  law.  And  the  court 
said:  The  order  of  commitment  settles 
nothing  finally  or  conclusively  against  the 
person  committed.  It  does  not  take  from 
him  the  care  or  control  of  his  property.  It 
is  not  equivalent  to  the  appointment  of  a 
guardian  over  him.  Leggate  v.  Clark,  111 
Mass.  308,  310.  He  is  entitled,  as  a  matter 
of  right,  to  institute  judicial  proceedings 
under  the  statutes  to  determine  the  neces- 
sity and  propriety  of  his  confinement.    He 


statute,  and  that  therefore  the  statute  in- 
volved in  the  former  hearing  was  still  in 
force; 

— where,  upon  the  acquittal  on  the 
ground  of  insanity  of  one  charged  with  mur- 
der, he  waa  committed  by  the  trial  judge 
on  the  verdict  of  acquittal,  instead  of  upon 
further  proceedings  affording  an  opportu- 
nity to  be  heard  on  the  question,  as  required 
by  statute.  Brown  v.  Urquhart,  139  Fed. 
846,  reversed  on  other  grounds  in  205  U.  S. 
179,  51  L.  ed.  760,  27  Sup.  Ct  Rep.  459; 

— ^where  one  who  had  been  discharged  on 
the  condition  that  he  might  be  recommitted 
by  a  revocation  of  the  discharge  was  re- 
committed by  a  revocation  by  one  of  the 
supervisors  of  the  insane,  whereas,  under 
the  statute,  such  action  was  valid  only 
when  done  by  a  majority  of  the  supervisors. 
Re  Thorpe,  64  Vt  398,  24  Atl  991; 

— and  where  an  alleged  insane  person  was 
unconditionally  discharged  by  the  authori- 
ties of  a  state  hospital,  and  subsequently 
reconflned  without  judicial  proceedings,  it 
being  held  that  the  discharge  put  an  end  to 
his  judicial  commitment  in  the  absence  of 
a  statute  on  the  subject,  and  that  his  sub- 
sequent reconflnement  without  proper  pro- 
ceedings, when  not  from  temporary  neces- 
sity, was  illegal.  Byers  v.  Solier,  16  Wyo. 
232,  14  L.R.A.(N.S.)  468,  93  Pac.  59.  Prac- 
tically the  only  reference  made  to  the  ques- 
tion whether  discharge  from  custody  was 
the  proper  remedy  was  the  following  re- 
mark made  by  the  court  in  passing:  "Inas- 
much as  our  decision  is  based  upon  the  in- 
sufficiency of  the  proceedinj^  to  authorize 
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the  retention  of  the  plaintiff  in  the  hospital 
for  the  insane,  and  that  upon  such  grounds 
he  has  a  right  to  demand  his  release,  we  do 
not  think  it  necessary  or  proper  to  consider 
the  question  whether  his  condition  is  such 
as  would  render  his  commitment  justi- 
fiable upon  proceedings  instituted  pursuant 
to  law.  The  friend  of  the  plaintiff  who  has 
interceded  in  this  case  in  the  latter's  behalf 
has  announced  his  willingness  and  desire  to 
take  charge  of  the  plaintiff  in  case  of  his  re- 
lease, so  far  as  the  same  may  be  necessary 
for  his  protection;  and  we  assume  thai  he 
will  do  so.  There  ia  no  apparent  reason, 
therefore,  even  if  it  would  be  authorized  in 
any  case,  to  make  any  other  order  in  the 
premises  than  for  plaintiff's  discharge.'' 

It  is  held  in  Re  Latta,  43  Kan.  533,  23 
Pac.  655,  that  the  fact  that  there  were  in- 
formalities in  the  information  on  which 
proceedings  were  instituted  for  the  commit- 
ment of  an  alleged  insane  person  is  of  no 
avail  in  habeas  corpus  to  procure  his  re- 
lease, if  the  information  was  such  as  to  sat- 
isfy the  substantial  requirement  of  the 
statute  that  it  shall  be  such  as  to  satisfy 
the  court  that  there  is  good  cause  for  the 
exercise  of  its  jurisdiction,  and  also  fairly 
to  inform  the  party  and  his  friends  of  the 
nature  and  purpose  of  *the  inquest. 

And  it  was  held  in  State  ex  rel.  Kelly  v. 
Kilbourne,  68  Minn.  320,  71  N.  W.  396, 
that  the  appointment  of  more  persons  on  the 
jury  than  were  required  by  statute  was 
not  such  an  error  as  could  be  taken  ad- 
vantage of  on  habeas  corpus. 

L.  A.  W. 
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is  not  denied  the  same  protection  of  the 
laws  which  is  enjoyed  by  all  other  persons 
in  the  commonwealth  under  like  circum- 
stances. He  is  not,  therefore,  deprived  of 
[his]  liberty  without  due  process  of  law, 
according  to  the  judicial  construction  which 
has  been  put  upon  those  words.  .  .  . 
And  the  right  to  institute  judicial  proceed- 
ings under  the  statutes  is  a  sufficient  pro- 
tection of  the  liberty  of  the  subject  to  meet 
the  constitutional  requirements/  " 

In  Sporza  v.  German.  Sav.  Bank,  192  N. 
Y.  8,  84  N.  E.  406,  it  is  said:  "The  pro- 
ceedings thus  provided  for  by  the  insanity 
law  are  in  no  wise  designed  as  a  substitute 
for  those  upon  an  inquisition  de  lunatico  im- 
quirendo.  The  purposes  of  the  insanity  law 
are  protective  merely,  although  an  order  for 
a  commitment  thereunder  is  described  as 
'adjudging  such  person  to  be  insane.'  The 
order  is  not,  strictly  speaking,  a  judgment 
at  all,  for  it  does  not  affect  the  status  of 
the  person  alleged  to  be  insane.  This  has 
been  held  in  regard  to  a  similar  statute  in 
Massachusetts,  where  it  was  said:  The  or- 
der of  commitment  settles  nothing  finally  or 
conclusively  against  the  person  committed. 
It  does  not  take  from  him  the  care  or  con- 
trol of  his  property.  It  is  not  equivalent  to 
the  appointment  of  a  guardian  over  him. 
He  is  entitled,  as  a  matter  of  right,  to  insti- 
tute judicial  proceedings  under  the  statutes 
to  determine  the  necessity  and  propriety  of 
his  confinement  [under  the  statute].'  Re 
Dowdell,  169  Mass.  387,  61  Am.  St.  Rep. 
290,  47  N.  E.  1033." 

In  Ex  parte  Scudamore,  55  Fla.  211,  46 
So.  279,  it  is  said:  "In  the  case  of  Re  Dow- 
dell, 160  Mass.  387,  61  Am.  St.  Rep.  290,  47 
N.  £.  1033,  it  is  held  that  the  right 
to  institute  judicial  proceedings  under  the 
sta1;,ute  is  a  sufficient  protection  of  the  lib- 
erty of  the  subject  to  meet  these  constitu- 
tional requirements,  even  though  no  sort  of 
notice  to  the  lunatic  was  given  in  the  initial 
proceeding  by  which  he  was  so  adjudged." 
The  Dowdell  Case  is  cited  also  with  approval 
in  Doyle's  Petition  (Re  Gannon)  16  R.  I. 
537,  5  L.R.A.  359,  27  Am.  St.  Rep.  759,  18 
Atl.  159;  Ex  parte  Clark,  86  Kan.  539,  39 
L.RA..(N.S.)  680,  121  Pac.  492,  Ann.  Cas. 
1913  C,  317;  Re  Boyett,  136  N.  C.  415,  67 
L.R.A.  972,  103  Am.  St.  Rep.  944,  48  S.  E. 
791,  1  Ann.  Cas.  729.  In  Doyle's  Petition 
(Re  Gannon)  16  R.  I.  537,  5  L.R.A.  359,  27 
Am.  St.  Rep.  759,  18  Atl.  159,  and  Under- 
wood V.  People,  32  Mich.  1,  20  Am.  Rep. 
633,  the  statutes  were  declared  void  on  the 
ground  that  they  did  not  provide  any  mode 
of  procedure  of  which  the  person  com- 
mitted to  an  asylum  could  avail  himself  as 
of  right,  in  his  own  behalf,  for  his  discharge. 

Also  in  Re  Crosswell,  28  R.  I.  137,  66  Atl. 
55,  13  Ann.  Cas.  874,  paragraph  3  of  the 
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syllabus  is  as  follows:  "Such  statute  does 
not  violate  the  provisions  of  the  14th 
Amendment  of  the  Federal  Constitution, 
that  no  state  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  or  deny  to  any  person  the  equal  pro- 
tection of  the  laws,  since,  by  statute,  the 
function  of  the  writ  of  habeas  corpus  has 
been  enlarged  to  apply  to  cases  of  commit- 
ments in  insane  hospitals,  and  it  is  made  the 
duty  of  the  court,  upon  application  for  such 
writ,  'to  inquire  and  determine  as  to  the 
sanity  or  insanity  or  the  necessity  of  re- 
straint of  the  person  confined,  at  the  time 
such  application  was  made,'  and.  to  discharge 
the  person  confined  if  it  appears,  upon  the 
verdict  of  a  jury  or  in  the  opinion  of  the 
court,  that  such  person  is  not  insane,  or  is 
not  dangerous  to  himself  or  others,  and 
ought  not  longer  to  be  confined." 

After  the  decision  in  the  Doyle  Case  the 
legislature  of  Rhode  Island  amended  the 
law  so  as  to  extend  the  remedy  of  the  habeas 
corpus  in  case  of  insanity  commitments,  so 
as  to  have  the  insanity  of  the  person  deter- 
mined in  such  proceeding,  and  thus  the 
Crosswell  Case  is  clearly  in  point  in  sus- 
taining the  validity  of  the  Oklahoma  stat- 
ute. In  the  United  States  it  seems  to  be 
clear  that  the  courts  of  equity,  in  the  ab- 
sence of  statutory  provisions  investing  them 
with  a  lunacy  jurisdiction,  derive  such  a 
jurisdiction  from  the  commonwealth  ew 
necessitate  for  the  protection  of  the  per- 
sons and  property  of  the  citizens.  22  Cyc. 
1120.  But  generally  the  jurisdiction  over 
insane  persons  and  their  estates  is  com- 
mitted by  statute  either  to  the  courts  of 
equity  as  such,  or  to  other  courts  exer- 
cising general  probate  jurisdiction.  The 
only  "remedy  in  a  court  of  law  for'  the  dis- 
charge of  persons  insane  is  a  writ  of  habeas 
corpus.  Re  Bresee,  82  Iowa,  573,  48  N. 
W.  991;  Com.  ex  rel.  Davis  v.  Lecky,  1 
Watts,  66,  26  Am.  Dec.  37;  Ex  parte  Bed- 
ard,  106  Mo.  617,  17  S.  W.  693. 

Assuming  that  §§  3701-3720,  Comp.  Laws 
of  Oklahoma  1909,  are  in  force  in  this 
state,  though  'the  same  did  not  require  notice 
preliminary  to  a  commitment  to  the  asylum, 
the  same  would  not  be  violative  of  the  state 
or  Federal  Constitution,  for  the  reason  that 
§  3717  provides  for  a  judicial  hearing. 
Said  section  is  as  follows:  "All  persons  con- 
fined as  insane  shall  be  entitled  to  the  ben- 
efit of  the  writ  of  habeas  corpus,  and  the 
question  of  insanity  shall  be  decided  at  the 
hearing,  and  if  the  judge  or  court  shall  de- 
cide that  the  person  is  insane,  such  decision 
shall  be  no  bar  to  the  issuing  of  the  writ 
the  second  time,  whenever  it  shall  be  al- 
leged that  such  person  has  been  restored  to 
reason." 

The  right  of  trial  by  jury  declared  ia- 
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violate  by  §  19,  art.  2,  of  the  Constitu- 
tion (§  27,  Williams's  Anno.  Const.),  as 
modified  by  the  Constitution  itself,  means 
the  right  as  existed  in  the  territory  of  Okla- 
homa at  the  time  of  the  adoption  of  the 
Constitution.  State  ex  rel.  West  t.  Cobb, 
24  Okla.  662,  24  L.R.A.(N.S.)  639,  104  Pac. 
361. 

Such  right  does  not  appear  to  have 
existed  under  the  territorial  form  of  gov- 
ernment. See  also  following  authorities 
holding  that  a  jury  trial  in  such  cases  is 
not  essential:  State  v.  Linderholm,  84  Kan. 
603,  114  Pac.  857;  Re  Latta,  43  Kan.  533, 
23  Pac.  655;  Ex  parte  Clark,  86  Kan.  539, 

39  L.R.A.(N.S.)  680, 121  Pac.  493,  Ann.  Cas. 
1913  C,  317;  Black  Hawk  County  v.  Spring- 
er, 58  Iowa,  417,  10  N.  W.  792;  Nobles  v. 
Georgia,  168  U.  S.  398,  42  L.  ed.  515,  18 
Sup.  Ct.  Rep.  87;  Re  Boyett,  136  N.  C.  415, 
67  L.R.A.  972,  103  Am.  St.  Rep.  944,  48  S. 
£.  791,  1  Ann.  Cas.  729;  Re  Dowdell,  169 
Mass.  387,  61  Am.  St.  Rep.  290,  47  N.  E. 
1033;  Re  Ferrier,  103  111.  367,  43  Am.  Rep. 
10;  Re  Bresee,  82  Iowa,  573,  48  N.  W.  991; 
Fant  V.  Buchanan,  —  Miss.  — ,  17  So.  371; 
Ex  parte  Scudamore,  55  Fla.  211,  46  So. 
279 ;  Re  Le  Donne,  173  Mass.  550,  54  N.  E. 
244;  De  Hart  v.  Condit,  51  N.  J.  Eq.  611, 

40  Am.  St.  Rep.  545,  28  Atl.  603;  People  ex 
rel.  Peabody  v.  Baker,  59  Misc.  359,  110  N. 
Y.  Supp.  848;  Re  Brown,  39  Wash.  360,  1 
L.R.A.(N.S.)  540,  109  Am.  St.  Rep.  868, 
81  Pac.  552,  4  Ann.  Cas.  488;  State  ex  rel. 
Thompson  v.  Snell,  46  Wash.  327,  9  L.R.A. 
(N.S.)  1191,  89  Pac.  931. 

Under  the  present  status  of  the  record, 
the  writ  will  be  quashed,  and  Mrs.  Dagley 
remanded  to  the  custody  of  the  superinten- 
dent of  the  asylum.  If  the  relator  desires 
to  make  an  issue  on  the  question  of  her  in- 
sanity, this  writ  of  habeas  corpus  will  be 
made  returnable  before  a  district  judge  of 
the  county  in  which  she  resided  at  the  time 
of  her  commitment  to  the  asylum,  for  a 
hearing  on  said  issue. 

All  the  Justices  concur. 
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GRANT  McPHERRm,  Plff.  in  Err., 

V. 

J.  M.  TITTLE  et  al. 

(—  Okla.  — ,  129  Pac.  721.) 

Bills  and  notes  »  bona  fide  purchaser  — 
title. 

1.  The  owner  of  a  negotiable  promissory 
note,  who  obtains  it  before  maturity  for  a 

Headnotes  by  Sharp,  C. 
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valuable  consideration,  without  knowledge 
of  any  defect  of  title,  and  in  good  faith, 
holds  it  by  a  title  valid  against  all  the 
world. 

Same  —  suspicion  of  defect  —  effect. 

2.  Suspicion  of  defect  of  title,  or  the 
knowledge  of  circumstances  which  would  ex- 
cite such  suspicion  in  the  mind  of  a  prudent 
man,  or  of  circumstances  sufficient  to  put 
him  upon  inquiry,  will  not  defeat  his  title; 
that  result  can  be  produced  only  by  bad 
faith  on  his  part. 

Same  —  nnpald  Interest  —  effect. 

3.  A  negotiable  promissorv  note  is  not 
dishonored  by  reason  of  a  failure  to  pay  in- 
terest prior  to  maturity  of  the  principal,  in 
the  absence  of  a  stipulation  in  the  note  to 
that  effect;  but  the  fact  that  interest  is  due 
and  unpaid  is  a  material  circumstance  bear- 
ing on  the  question  of  whether  the  purchaser 
acquired  the  note  in  good  faith  and  without 
notice  of  prior  equities  or  infirmities  in  the 
title. 

(January  7,  1913.) 

ERROR  to  the  District  Court  for  Adair 
County  to  review  a  judgment  in  defend- 
ants' favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arnold  &  Chase  for  plaintiff  in 
error. 

Mr.  R.  Y.  Nance,  for  defendants  in  er- 
ror: 

Plaintiff  was  not  an  innocent  purchaser 
for  value  in  the  due  course  of  business. 

Note. -^  What  circumstances  are  suffi- 
cient to  put  a  purchaser  of  negotiable 
paper  on  inquiry, 

I.  Introduction,   395. 
II.  General  principles,  397. 
III.  Application. 

a.  In  general,  398. 

b.  Knowledge  of  other  transactions  of 

indorser,   400. 

c.  Overdue  interest,  401. 

d.  Knowledge  of  consideration  or  col* 

lateral  agreement,  402. 
.e.  Indorsement  without  recourse,  402. 

f.  Words    indicating    representative 

or  fiduciary  character,  403. 

g.  Reputation     or    business     of    in- 

dorser,  403. 
h.  Maker   a   stranger   to   purchaser, 

404. 
i.  Corporation  or  partnership  paper, 

404. 
j.  Amount  of  consideration  paid  by 

purchaser,  404. 
k.  Postdated  checks,  405. 
1.  Date  of  offering  for  sale,  405. 

/.  Introduction, 

This  note  is  supplemental  to  that  on  the 
same  question  appended  to  Mee  v.  Carlson, 
29  L.R.A.(N.S.)   351.     Since  a  majority  of 
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Merchants'  Nat.  Bank  v.  Brisch,  154  Mo. 
App.  631,  136  S.  W.  28. 

If  a  purchaser  of  negotiable  paper  fraudu- 
lent in  its  inception  has  actual  notice  of  its 
infirmities,  or  is  guilty  of  such  gross  negli- 
gence or  carelessness  that  bad  faith  may  be 
inferred  therefrom,  or  that  he  is  guilty  of 
wilful  ignorance,  he  cannot  recover  as  an 
innocent  purchaser,  or  bona  fide  purchaser 
before  maturity. 

Joyce,  Defenses  to  Com.  Paper,  pp.  475, 
605. 

Sharp,  C,  filed  the  following  opinion: 
Plaintiff  in  error,  hereinafter  designated 
as  plaintiff,  sued  defendants  in  error,  here- 
inafter     designated      as      defendants,     as 
makers    of    a   negotiable    promissory    note, 


made  payable  to  G.  L.  Clark  and  A.  F.  Hen- 
nessey or  order,  and  by  them  indorsed,  and 
afterwards  purchased  by  and  delivered  to 
plaintiff  by  the  indorsee  for  a  valuable  con- 
sideration before  maturity.  Defendants  ad- 
mitted the  execution  of  the  note,  but  charged 
til  at  their  signatures  thereto  were  fraudu- 
lently obtained  by  the  payees  thereof;  that 
said  notes  were  signed  by  the  makers  condi- 
tioned upon  the  payees  thereof  obtaining  the 
signatures  of  other  responsible  parties;  that 
there  was  a  total  failure  of  consideration; 
that  plaintiff  was  not  the  owner  of  said  note 
for  value,  but  was  well  aware,  at  the  time 
of  its  purchase,  of  the  fraud  practised  by 
the  payees  thereof  in  obtaining  the  signa- 
tures of  defendants  to  said  note.  It  is  urged 
that  tlie  trial  court  committed  numerous  er- 


the  states  in  their  negotiable  instrument 
laws  have  adopted  a  provision  that,  to  con- 
stitute notice  of  an  infirmity  in  the  instru- 
ment or  defect  in  the  title  of  the  person 
negotiating  the  same,  the  person  to  whom 
it  is  neffotiated  must  have  had  actual  knowl- 
edge of  the  infirmity  or  defect,  or  knowl- 
edge of  such  facts  that  his  action  in  taking 
the  instrument  amounted  to  bad  faith,  the 
question  indicated  in  the  above  subject  is 
now  generally  one  of  good  or  bad  faith;  and 
it  is  the^-purpose  of  this  note  to  include  a 
consideration  also  of  the  question  of  what 
facts  or  circumstances  are  sufficient  to  show 
bad  faith  on  the  part  of  the  purchaser  of  a 
negotiable  instrument. 

Cases  are  excluded  which  consider  simply 
the  question  as  to  what  facts  or  circum- 
stances are  sufficient  to  put  the  payee  of 
negotiable  paper  upon  inquiry. 

The  decisions  in  the  following  states  col- 
lected in  this  note  were  rendered  in  juris- 
dictions where  the  above  provision  of  the 
negotiable  instrument  law  is  in  force,  or 
where  there  are  other  statutory  provisions 
defining  a  bona  fide  purchaser  as  one  who 
acquired  the  instrument  in  good  faith,  for 
value,  before  maturity:  Arkansas,  Califor- 
nia, Florida,  Idaho,  Illinois,  Iowa,  Kansas, 
Kentucky,  Maryland,  Massachusetts,  Michi- 

fan,  Missouri,  New  York,  North  Carolina, 
Forth  Dakota,  Oregon,  Tennesee,  Utah, 
Washington,  West  Virginia,  District  of  Co- 
lumbia. Although  in  some  cases  no  •refer- 
ence is  made  to  the  statute,  the  test  in  all 
of  these  jurisdictions  wjould  seem  to  be  by 
statute  one  of  good  or  bad  faith.  As  to 
statutory  provisions,  see  also  page  348  of 
note  to  Mee  v.  Carlson,  supra. 

Although  in  some  instances  the  court, 
even  where  by  statute  the  test  is  one  of 
good  or  bad  faith,  treats  the  question  as 
though  it  were  whether  the  facts  were  sutii- 
cient  to  put  the  purchaser  upon  inquiry,  no 
case  has  been  found  holding  that  facts  suffi- 
cient to  put  a  prudent  man  upon  inquiry 
are  the  equivalent  of  a  showing  of  bad  faith, 
although  they  may  be  evidence  of  bad  faith. 
The  question  has  generally  been  whether 
there  was  evidence  to  sustain  a  finding  of 
good  or  bad  faith,  or  facts  which  should 
44  L.RA.(N.S.) 


have  been  submitted  to  the  jury  upon  this 
question.  In  this  supplemental  note,  the 
cases  are  too  few  which  have  entered  into 
a  discussion  as  to  whether  the  question  of 
good  or  bad  faith  is  one  for  the  court  or 
jury,  to  warrant  the  drawing  of  any  gen- 
eral conclusion.  In  8  Cyc.  289,  it  is  said: 
'The  question  whether  plaintiff  is  a  bona 
fide  holder  is  one  of  fact  to  be  submitted, 
under  proper  instructions,  to  the  determi- 
nation of  the  jury,  unless  there  is  an  entire 
absence  of  testimony  tending  to  show  mala 
fides.  Where  all  the  facts  are  admitted,  or 
where  the  question  is  whether  notice  is  im- 
putable from  the  face  of  the  instrument 
itself,  the  question  is  one  of  law  for  the 
court." 

In  Arnd  v.  Aylesworth,  145  Iowa,  185, 
29  L.R.A.(N.S.)  638,  123  N.  W.  1000,  the 
court  said  that  whether  the  plaintiff  had 
sufficiently  satisfied  the  burden  resting  upon 
him,  and  made  good  his  claim  to  be  an  in- 
nocent purchaser,  was  a  question  for  the 
jury,  save  in  those  instances  where  the  tes- 
timony was  not  only  consistent  with  the 
good  faith  of  such  purchase,  but  was  such 
that  no  fair-minded  person  could  draw  any 
other  inference  therefrom;  that  uncontra- 
dicted evidence  was  not  sufficient  to  com- 
mand a  directed  verdict  where  the  infer- 
ences to  be  drawn  from  all  the  circumstances 
were  open  to  different  conclusions  by  rea- 
sonable men. 

In  holding  that  it  was  error  to  instruct 
peremptorily  for  the  purchaser,  the  court 
in  Hill  V.  Dillon,  151  Mo.  App.  86,  131  S.  W. 
728,  said  that,  having  found  that  there  was 
sufficient  evidence  to  take  the  case  to  the 
jury  on  the  question  of  fraud  in  the  execu- 
tion of  the  note,  a  peremptory  instruction 
for  the  purchaser  could  be  justified  only 
upon  the  theory  that  defendant's  testimony 
showed  affirmatively  that  plaintiff  was  a 
bona  fide  holder  for  value  before  maturity; 
that  is,  that  the  defendants  had  furnished 
the  testimony  which  it  was  the  duty  of  the 
plaintiff  to  furnish. 

Under  statute  providing  that  knowledge 
of  facts  sufficient  to  put  a  prudent  man 
upon  inquiry  is  sufficient  to  constitute 
notice  to  the  purchaser,  it  has  been  held 
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rors,  but  one  of  which  it  will  be  necessary 
to  consider.  In  its  charge  to  the  jury,  one 
of  the  three  instructions  given  is  as  follows: 
"(3)  You  are  instructed  that  if  you  find 
from  the  evidence  that  the  plaintiff  was  an 
innocent  purchaser  of  the  note  sued  on  be- 
fore maturity,  and  for  a  valid  consideration, 
then  he  is  entitled  to  recover;  but  if  you 
find  from  the  evidence  that  the  note  was  not 
complete  when  the  same  was  assigned  to  the 
plaintiff,  and  the  plaintiff  had  knowledge  of 
that  fact,  or  of  circumstances  sufficient  to 
put  an  ordinarily  prudent  person  upon  in- 
quiry, then  you  should  find  for  the  defend- 
ants." 

That  there  is  authority  supporting  the 
rule  announced,  we  grant;  but  it  is  not  the 
rule  in  this  jurisdiction,  and  we  believe  it 


to  be  a  principle  now  well  settled  that 
neither  a  suspicion  of  defect  of  title  nor 
knowledge  of  circumstances  which  would  ex- 
cite such  suspicion  in  the  mind  of  a  prudent 
man,  or  put  him  on  inquiry,  will  affect  his 
right,  unless  the  circumstances  or  suspicions 
are  so  cogent  and  obvious  that  to  remain 
passive  would  amount  to  bad  faith.  A  dis- 
cuss  ion  of  the  early  and  modern  cases,  how- 
ever, is  unnecessary  in  view  of  the  con- 
clusions reached  by  this  court  in  Forbes  v. 
First  Nat.  Bank,  21  Okla.  206,  95  Pac.  785, 
where  the  question  is  discussed  at  length. 
It  is  there  said:  "It  is  contended  by  plain- 
tiff in  error  that  the  conduct  of  Goltry  in 
going  to  the  Citizens'  Bank  after  banking 
hours,  and  obtaining  the  draft  in  question 
and  the  other  items  of  remittance  which  had 


that  the  question  as  to  what  was  sufficient 
to  place  a  prudent  man  upon  inquiry  was 
one  of  fact  for  the  jury.  Park  v.  Buxton, 
10  6a.  App.  356,  73  S.  E.  557.  The  court 
said  it  could  not  in  any  case  be  a  question 
of  law;  that  the  trial  judge  could  not  in- 
struct the  jury  what  a  prudent  man  should 
do  or  would  do  under  certain  circumstances. 
That  the  question  of  good  faith  is  one 
for  the  jury,  and  not  for  the  court,  was 
recognized  also  in  the  cases  of  Winter  v. 
Nobs,  19  Idaho,  18,  112  Pac.  525,  Ann  Cas. 
1912  C,  302,  and  Winter  v.  Hutchins,  20 
Idaho,  749,  119  Pac.  883. 

II,  Oeneral  pHneiplea, 

The  cases  are  in  accord  with  McPher- 
RIN  V.  Tittle,  that  knowledge  of  such 
facts  as  would  put  an  ordinarily  prudent 
person  upon  inquiry  is  not  an  equivalent  of 
bad  faith,  but  that,  to  defeat  the  title 
of  an  otherwise  bona  fide  holder,  there  must 
be  actual  bad  faith.  This  is  now  the  com- 
monly accepted  rule,  even  in  the  absence 
of  a  statute  on  the  point,  and  is  the  rule 
incorporated  in  the  uniform  negotiable  in- 
struments law.  Winter  v.  Nobs,  19  Idaho, 
18,  112  Pac.  525,  Ann.  Cas.  1912  C,  302; 
Park  V.  Johnson,  20  Idaho,  548,  119  Pac. 
62;  First  Nat.  Bank  v.  Seass,  158  111.  App. 
122;  Peterson  v.  Emery,  154  111.  App.  295; 
Hakes  v.  Thayer,  165  Mich.  476,  131  N.  W. 
174;  Park  v.  Winsor,  115  Minn.  256,  132 
N.  W.  264;  Paul  8.  Reeves  &  Son  v.  Letts, 
143  Mo.  App.  196,  128  S.  W.  246;  Link  v. 
Jackson,  164  Mo.  App.  195,  147  S.  W.  1114; 
State  Bank  v.  Cape  Girardeau  &  C.  R.  Co. 
—  Mo.  App.  — ,  155  S.  W.  1111;  Smathers 
V.  Toxaway  Hotel  Co.  —  N.  C.  — ,  78  S.  E. 
224;  City  State  Bank  v.  Pickard,  —Okla. 
— ,  129  Pac.  38;  Citizens  Trust  &  Sav.  Bank 
V.  Stackhouse,  91  S.  C.  455,  40  L.R.A.(N.S.) 
454,  74  S.  E.  979;  Scandinavian  American 
Bank  v.  Johnston,  63  Wash.  187,  115  Pac. 
102. 

In  Smathers  v.  Toxaway  Hotel  Co.  — N. 
C.  — ,  78  S.  E.  224,  the  court  said  that  the 
doctrine  for  a  time  prevailed  in  England 
that  the  holder  of  a  negotiable  instrument 
44  L.R.A.(N.S.) 


was  put  upon  inquiry  by  facts  or  circum- 
stances which  would* induce  a  prudent  and 
cautious  man  to  make  such  inquiry,  but 
that  it  had  long  been  established  there  that 
the  title  of  the  holder  could  be  impugned 
only  by  showing  knowledge  of  the  infirm- 
ity or  notice  of  such  facts  as  would  make 
the  acquisition  of  the  instrument  amount 
to  bad  faith;  and  that,  while  there  was  a 
conflict  of  decision  in  this  country,  the 
weight  of  authority  here  favored  the  mod- 
ern English  rule. 

The  case  of  Jenkins  v.  Planters  &  Me- 
chanics' Bank,  —  Okla.  — ,  126  Pac.  757, 
is  apparently  in  conflict  with  the  rule  in 
McPhebrin  v.  Tittle  and  other  Oklahoma 
decisions,  following,  it '  seems,  the  earlier 
English  rule. 

Following  Mee  v.  Carlson,  22  S.  D.  365,  29 
L.R.A.(N.S.)  351,  117  N.  W.  1033,  are  the 
later  decisions  in  South  Dakota  of  Union 
Nat.  Bank  v.  Mailloux,  27  S.  D.  543,  132  N. 
W.  168,  and  Commerce  Trust  Co.  v.  Mailloux, 
27  S.  D.  588,  132  N.  W.  176,  to  the  effect 
that  the  purchaser  cannot  rely  upon  the 
fact  that  he  has  no  information  of  any  de- 
fense, but  must  go  further  and  prove  that 
he  used  the  means  that  an  ordinarily  pru- 
dent person  would  use  to  ascertain  by  in- 
quiry the  manner  in  which  the  instrument 
was  obtained  from  the  maker. 

The  question  is  not  one  of  negligence  or 
diligence,  but  of  honesty  and  good  faith, 
or  whether  the  purchaser  purposely  re- 
frained from  making  inquiry  which  would 
have  resulted  in  knowledge  of  a  defense. 
Wilson  V.  National  Fowler  Bank,  47  Ind. 
App.  689,  95  N.  E.  269. 

General  notice  to  a  purchaser  of  fraud 
in  the  execution  of  a  note  is  sufficient  to 
put  him  upon  inquiry  as  to  the  circum- 
stances. Jackson  v.  Jones,  94  Ark.  426, 
127  S.  W.  710. 

It  has  been  held  that  an  instruction  that 
the  jury  should  consider  all  the  circum- 
stances in  determining  whether  the  pur- 
chaser wilfully  refrained  from  making  in- 
quiry, and  that  wilful  ignorance  involves 
bad  faith  and  is  as  binding  upon  the  pur- 
chaser as  positive  knowledge,  is  error,  since 
it  tends  to  mislead  the  jury  to  infer  that  it 
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been  received  by  the  Citizens'  Bank  during 
that  day,  and  the  government  bond  and  a 
note  in  settlement  of  the  balance  due  by  the 
Citizens'  Bank  to  the  First  National  Bank, 
when  Goltry  had  knowledge  that  the  Citi- 
zens' Bank  was  in  failing  condition,  and 
that  it  had  acquired  said  draft  on  that  day, 
establishes  the  bad  faith  of  the  plaintiff 
in  taking  the  draft.  He  contends  that  the 
circumstances  under  which  the  draft  was 
obtained  were  such  as  should  have  created 
a  suspicion  in  the  mind  of  Goltry  and  put 
him  upon  inquiry,  and  that  his  not  having 
made  inquiry  of  the  assistant  cashier  of  the 
Citizens'  Bank  as  to  how  he  obtained  the 
draft  establishes  the  bad  faith  of  the  plain- 
tiff. We  think  this  contention  not  well 
founded;  for  it  has  become  the  well-estab- 


lished rule  in  the  Federal  eourta  of  the 
Union  and  in  the  greater  number  of  state 
courts,  that  suspicion  of  defect  of  title,  or 
even  gross  negligence  on  the  part  of  a  taker 
of  a  negotiable  instrument,  will  not  defeat 
his  title.  Atlas  Nat.  Bank  v.  Holm,  19  C. 
C.  A.  94,  34  U.  S.  App.  472,  71  Fed.  488; 
Murray  v.  Lardner,  2  WalL  110,  17  L.  ed. 
857;  Hotchkiss  v.  National  Shoe  &  Leather 
Bank,  21  Wall.  354,  22  L.  ed.  645 ;  Clark  v. 
Evans,  13  C.  C.  A.  433,  27  U.  S.  App.  640, 
66  Fed.  263;  Goodman  v.  Simonds,  20  How. 
343,  15  L.  ed.  934;  1  Dan.  Neg.  Inst.  766. 
In  Murray  v.  Lardner,  2  Wall.  110,  17  L.  ed. 
857,  Mr.  Justice  Swayne,  speaking  for  the 
court,  said:  'The  possession  of  such  paper 
carries  the  title  with  it  to  the  holder. 
"The  possession  and  title  are  one  and  in- 


is  the  duty  of  the  purchaser  always  to  make 
inquiry,  whereas  in  fact  there  is  no  such 
duty  where  the  instrument  is  fair  and  reg- 
ular on  its  face.  Vaughn  v.  Johnson,  20 
Idaho,  669,  37  L.R.A.(N.S.)  816,  119  Pac 
879. 

Also,  an  instruction  to  the  effect  that  bad 
faith  may  be  found  if  the  jury  should  find 
from  the  facts  of  this  transaction,  or  the 
purchaser's  knowledge  of  other  transactions, 
that  he  was  not  acting  honestly,  is  error  in 
that  it  authorizes  an  inference  that  the  pur- 
chase was  fraudulent  from  subsequent  dis- 
honest dealings.  Vaughn  v.  Johnson,  supra. 
The  court  said:  "However  dishonestly  the 
purchaser  of  a  note  might  have  acted  sub- 
sequent to  the  purchase,  that  fact  alone 
would  not  justify  a  conclusion  that  he  acted 
in  bad  faith  or  dishonestly  in  the  purchase 
of  the  note." 

In  People's  Bank  v.  Reid,  86  Kan.  245, 
120  Pac.  339,  it  was  held  that  an  instruc- 
tion was  erroneous  which  defined  the  pro- 
vision of  the  negotiable  instrument  law  re- 
quiring knowledge'  of  such  facts  that  the 
action  of  the  purchaser  amounted  to  bad 
faith,  to  mean  in  law  "such  knowledge  of 
facts  as  a  reasonably  cautious  person,  in 
the  exercise  of  ordinary  care  and  prudence 
in  the  ordinary  affairs  of  life,  would  or 
should  acquire  in  the  transaction  of  such 
business." 

A  finding  that  a  purchaser  "had  reason- 
able cause  to  believe"  that  the  note  was 
held  by  the  assignor  only  as  collateral 
security  is  not  inconsistent  with  a  pur- 
chase in  good  faith  without  notice  of  that 
f^ct.  Clark  v.  Roberts,  206  Mass.  235, 
92  N.  E.  461.  But  the  court  said  that 
actual  knowledge  of  the  fact  was  not  neces- 
sary in  order  to  amount  to  bad  faith;  that 
**one  who  is  put  upon  inquiry  and  wilfully 
shuts  his  eyes  is  not  a  purchaser  in  good 
faith  without  notice,  .  .  .  although  he 
never  had  actual  knowledge  of  his  assignor's 
defect  of  title." 

And  if  a  purchaser  has  knowledge  of 
facts  which  would  excite  in  his  mind  such 
suspicion  as  to  the  paper  that  he  fears 
to  make  investigation  lest  it  would  dis- 
close a  defense,  and  therefore  he  shuts  his 
44  L.RJl.(N.S.) 


eves  and  buys  in  the  dark,  he  is  not  a  pur- 
chaser in  good  faith.  Iowa  Nat.  Bank  v. 
Carter,  144  Iowa,  715,  123  N.  W.  237. 

Where  the  provision  of  the  negotiable 
instruments  law  is  in  force  making  good 
or  bad  faith  the  test  as  to  whether  one  is 
a  bona  fide  purchaser,  it  has  been  held  that 
a  statute  is  inapplicable  to  negotiable  in- 
struments which  provides  that  every  person 
who  has  actual  notice  of  circumstances  suffi- 
cient to  put  a  prudent  man  upon  inquiry, 
and  omits  to  make  such  inquiry,  is  deemed 
to  have  constructive  notice  of  the  fact  it- 
self. American  Nat.  Bank  v.  Lundy,  21 
N.  D.  167,  129  N.  W.  99.  The  court  said 
that  the  negotiable  instrument  law  super- 
seded and  rendered  inapplicable  the  pro- 
visions of  the  statute,  if  they  were  ever  ap* 
plicable  to  the  purchaser  of  negotiable  in- 
struments. 

Ill,  ApplicaHon* 
a.  In  general. 

It  has  been  held  that  bad  faith  may  be 
inferred  from  the  following  circumstances: 

— where  notes  offered  for  sale  at  a  large 
discount  by  the  husband  of  the  purchaser 
as  attorney  for  the  payee  were  purchased 
for  half  their  face  value  and  the  cancela- 
tion of  the  payee's  indebtedness  to  the  pur- 
chaser, and  were  thereafter  offered  for  sale 
at  a  large  discount.  Crosley  v.  Reynolds, 
116  C.  C.  A.  314,  196  Fed.  640; 

— where  a  bank,  as  purchaser  of  a  cer- 
tified check,  withheld  the  same  from  pre- 
sentation at  the  payee's  suggestion,  and 
received  from  him  an  excessive  rate  of  in- 
terest, and  had,  at  the  time  of  the  pur- 
chase, a  statement  showing  that  the  amount 
of  the  defendant's  certified  checks  was  less 
than  such  checks  in  its  possession.  Detroit 
Nat.  Bank  v.  Union  T.  Co.  158  Mich.  557. 
123  N.  W.  28; 

— where  many  similar  no^^  had  been  of* 
fered  to  the  purchaser,  who  knew  that  the 
payee  was  a  nonresident  practising  medi- 
cine in  the  state,  which  he  was  not  permit- 
ted to  do  without  a  license.  State  Bank  v. 
Lawrence,  —  Ind.  — ,  42  L.R.A.(N.S.) 
326,  96  N.  E.  947 ; 
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separable."  The  party  who  takes  it  be- 
fore due  for  a  valuable  consideration,  with- 
out knowledge  of  any  defect  of  title,  and  in 
good  faith,  holds  it  by  a  title  valid  against 
all  the  world.  Suspicion  of  defect  of  title, 
or  the  knowledge  of  circumstances  which 
would  excite  such  suspicion  in  the  mind  of 
a  prudent  man,  or  gross  negligence  on  the 
part  of  the  taker,  at  the  time  of  the  trans- 
fer, will  not  defeat  his  title.  That  result 
can  be  produced  only  by  l^d  faith  on  his 
part.'*'  In  First  Nat.  Bank  v.  Wade,  27 
Okla.  102,  35  L.R.A.(N.S.)  775,  111  Pac. 
205,  it  was  said:  "We  are  inclined  to  agree 
with  counsel  that  there  was  not  sufficient 
evidence  adduced  to  show  bad  faith  on  the 
part  of  their  clients  in  acquiring  these 
notes  and  mortgages.    This  court  is  com- 


mitted to  the  doctrine  that  bad  faith,  not 
merely  a  notice  of  circumstances  suffi- 
cient to  put  a  prudent  man  on  inquiry,  is 
necessary  to  defeat  recovery  by  the  holder 
of  negotiable  paper  whose  right  accrued  be- 
fore maturity."  See  also  Shawnee  Nat. 
Bank  v.  Wooten  &  Potts,  24  Okla.  425,  103 
Pac  714;  Moore  v.  First  Nat.  Bank,  30 
Okla.  623,  121  Pac.  626.  Many  author- 
ities sustaining  the  views  of  this  court 
as  previously  expressed  may  be  found  in 
Joyce's  Defenses  to  Commercial  Paper,  §§ 
475-^77,  where  it  is  said  in  the  text  that 
merely  suspicious  circumstances  or  care- 
lessness are  insufficient  to  necessitate  in- 
quiry, and  prevent  a  person  from  being  a 
bona  fide  holder;  nor  is  mere  suspicion  evi- 
dence of  negligence  which  will  defeat  a  right 


— where  the  purchaser  had  had  a  long 
course  of  dealing  in  a  series  of  notes  of 
which  the  note  in  question  was  one,  involv- 
ing suits  for  their  collection,  and  made  no 
inquiry  as  to  the  makers  or  the  considera- 
tion for  the  note.  Borland  v.  Duluth  Brew- 
ing &,  Malting  Ca  116  Minn.  422,  133  N.  W. 
961; 

— ^where  the  receiver  of  a  bank,  being  in 
position  to  know  its  general  condition,  ac- 
cepted the  notes  and  deposit  of  one  of  its 
largest  customers  in  liquidation  of  a  large 
debt  to  the  bank  owing  by  its  manager  and 
leading  spirit,  of  whose  insolvency  or  defal- 
cation he  was  charged  with  notice.  Brown 
v.  Miller,  22  Idaho,  307,  125  Pac.  981; 

— ^where  a  note  purchased  four  years  after 
date,  and  less  than  four  months  before  ma- 
turity, did  not  show  whether  interest  had 
been  paid,  and  no  inquiry  was  made  as  to 
the  amount  of  interest  due,  and  the  pur- 
chaser had  previously  handled  notes  of  the 
payee  and  been  compelled  to  sue  for  their 
collection.  Park  v.  Winsor,  115  Minn.  256, 
132  N.  W.  264; 

— where  notes  were  purchased  from  a 
stranger  without  recourse,  and  the  payee  re- 
fused to  indorse  them,  and  the  purchaser 
had  been  previously  notified  not  to  pur- 
cnase  the  notes  for  the  reason  that  they 
were  fraudulently  obtained.  Bank  of  Ozark 
v.  Tuttle,  144  Mo.  App.  294,  127  S.  W. 
918; 

— where  a  check  executed  by  an  owner  to 
a  contractor  bore  the  words  "on  contract" 
when  indorsed  to  a  materialman.  Hughes 
&  CJo.  V.  Flint,  61  Wash.  460,  112  Pac. 
633; 

— where  a  note  containing  the,  words  "se- 
cured by  mortgage,"  and  indorsed  by  the 
payee  without  recourse,  was  purchased  at 
the  same  time  from  the  same  person  as  the 
real  estate  upon  which  the  mortgage  was 
given.  Judy  v.  Warne,  —  Ind.  App.  — ,  100 
N.  E.  483. 

The  decision  in  Helmer  v.  Parsons,  18  Cal. 
App.  450,  123  Pac.  356,  that  a  purchaser  of 
a  note  showing  upon  its  face  that  it  is  se- 
cured by  mortage  is  put  upon  inquiry  as 
to  its  validity,  is  based  upon  the  fact  that 
44  L.RJl.(N.S.) 


m  California  a  note  secured  by  mortgage  is 
non-negotiable. 

It  was  held  that  bad  faith  could  not  be 
inferred  from  the  following  circumstances: 

— ^where,  at  the  time  notes  were  discounted 
by  a  bank,  the  payee  was  indebted  to  it  in 
a  large  sum  on  notes  not  due,  and  half  the 
proceeds  of  the  discount  was  applied  to 
cover  an  overdraft.  City  Nat.  Bank  v. 
Pennypaoker,  105  C.  C.  A.  447, 182  Fed.  985; 

— whei'e  a  deed  of  trust  was  fraudulently 
released  before  the  maturity  of  the  note 
which  it  secured,  and  another  note  executed 
which  was  secured  by  a  deed  of  trust  on 
the  same  land,  but  at  the  time  of  the  pur- 
chase of  the  latter  note  the  release  and  the 
new  deed  of  trust  had  been  of  record  for 
more  than  a  year,  and  the  former  note  was 
long  past  due.  Martin  v.  Poole,  36  App. 
D.  C.   281; 

— where  the  public  records  show  that,  at 
the  time  of  the  purchase  of  a  note  and 
mortgage,  the  latter,  which  then**  bore  a 
certain  date,  was  of  record  with  the  date  of 
execution  and  acknowledgment  blank,  and 
that  another  mortgage  had  been  given  on 
the  same  land  and  conveyance  made  of  the 
land  to  the  mortgagee,  with  warranty  of 
freedom  from  encumbrance.  Taylor  v. 
American  Nat.  Bank,  63  Fla.  631,  60  So. 
783; 

— where  a  bank  purchased  notes  which 
its  president  in  good  faith  induced  the 
maker  to  execute  in  payment  of  stock  in 
an  insurance  company,  the  president  and 
cashier  having  also  in  good  faith  pur- 
chased some  of  the  stock.  Bank  of  Monette 
V.  Hale,  —  Ark.  —,  149  S.  W.  845; 

— ^where  a  bank  in  purchasing  a  note  in- 
advertently overlooked  the  fact  that  it  bore 
interest  at  the  rate  of  6  per  cent  per  month, 
instead  of  per  annum,  and  purchased  it  two 
months  after  date  on  the  day  before  matur- 
ity. Woolf  V.  Clarke,  17  Cal.  App.  696,  121 
Pac  407; 

— ^where  there  was  a  reservation  in  a  note 
of  title  to  the  property  for  which  the  note 
was  given.  Citizens'  Bank  v.  Greene,  —  Ga. 
App.  — ,  76  S.  E.  795; 

— where  the  acceptor  of  a  bill  of  exchange 
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to  recover  as  a  bona  fide  holder.  From 
what  has  been  said  it  clearly  follows  that 
the  instruction  mentioned  did  not  correctly 
state  the  law  defining  the  rights  of  plaintiff. 
The  question  Vas  one  of  good  faith  on  his 
partj  and  knowledge  of  circumstataces  suffi- 
cient only  to  put  an  ordinarily  prudent  per- 
son upon  inquiry  was  not  sufficient  to  de- 
feat his  title  and  right  of  recovery. 

It  is  insisted,  however,  by  counsel  for 
defendant  in  error,  in  his  brief,  that  aX  the 
time  of  plaintiff's  purchase  of  the  note  it 
had  already  been  dishonored,  and  that 
therefore  plaintiff  could  not  be  classed  as  an 
innocent  purchaser  for  value  before  matur- 
ity, without  notice.  The  note  was  dated  Oc- 
tober 15,  3908,  and  matured  November  1, 


1009.  It  bore  interest  from  date  at  the 
rate  of  8  per  cent  per  annum,  and  which  in- 
terest was  made  payable  annually.  The 
interest,  therefore,  on  the  note,  was  due 
October  15,  1909,  or  sixteen  days  before  the 
note  matured.  The  plaintiff  testified  that 
he  purchased  the  note  of  a  former  indorsee 
on  October  27,  1909,  which  would  be  twelve 
days  after  the  interest  was  due.  Is  the  fact 
that  interest  is  overdue  and  unpaid,  of  itself, 
sufficient  to  affect  the  purchaser  of  a  ne- 
gotiable note  with  notice  that  the  instru-. 
ment  is  dishonored?  There  are  decisions  so 
holding,  among  which  are  the  following: 
First  Nat.  Bank  v.  Scott  County,  14  Minn. 
77,  (Sil.  59,  100  Am.  Dec.  194;  Hart  v.  Stick- 
ney,  41  Wis.  630,  22  Am.  Rep.  728;  Newell 
V.  Gregg,  51  Barb.  263;  First  Nat.  Bank  v. 


at  the  date  of  acceptance  was  not  financial- 
ly responsible.  Johnson  County  Sav.  Bank 
V.  Capito,  47  Ind.  App.  461,  94  N.  E.  797; 

— ^where  a  check  was  purchased  four  days 
after  date,  with  knowledge  that  there  were 
no  funds  in  the  bank  with  which  to  pay  it, 
but  with  an  understanding  with  the  payee 
to  delay  presentation  for  a  certain  time, 
when  there  would  be  funds  to  pay  it,  and 
the  purchaser  had  under  similar  circum- 
stances previously  taken  checks  from  the 
same  parties  which  had  been  paid.  John- 
son V.  Harrison,  —  Ind.  — ,  39  L.R.A. 
(N.S.)  1207,  97  N.  E.  930; 

— ^where  a  bank  was  purchaser  of  a  note 
payable  to  a  motor  car  company,  of  which 
one  of  its  directors,  its  cashier,  and  its 
attorney  were  directors  by  reason  of  being 
executors  of  the  will  of  the  president  of  the 
company.  State  Bank.  v.  Cape  Girardeau 
&  C.  R.  Co.  —  Mo.  App.  — ,  166  S.  W. 
nil; 

— ^where  the  check  of  a  firm  bearing  its 
indorsement  was  indorsed  by  the  manager 
of  one  of  its  branch  stores,  in  order  to  ob- 
tain funds  part  of  which  was  used  in  pay- 
ment of  his  hotel  bill,  properly  chargeable 
to  the  firm,  and  the  manager  had  authority 
to  indorse  the  firm's  name,  although  only 
for  deposit.  Cluett  v.  Couture,  140  App. 
Div.  830,  126  N.  Y.  Supp.  813,  afiirmed  in 
206  N.  Y.  668,  99  N.  E.  1105; 

— where  the  purchaser  of  noninterest- 
bearing  notes  obtained  them  shortly  before 
maturity  for  their  face  value  from  his 
brother-in-law,  in  order  to  help  him  to  the 
money,  without  inquiry,  but  relying  upon 
the  seller's  representation.  Hurst  v.  Lee, 
143  App.  Div.  614,  127  N.  Y.  Supp.  1040; 

— ^where,  after  the  indorsement  of  a  note, 
an  action  was  inadvertently  begun  against 
the  maker  in  the  name  of  the  payee  by  the 
latter's  attorney.  Second  Nat.  Bank  v. 
Werner,  19  N.  D.  485,  126  N.  W.  100; 

— ^where  a  bank  purchased  the  note  of  a 
tenant  executed  for  rent,  although  at  the 
time  of  its  execution  the  cashier  had  called 
attention  to  a  previous  arrangement  by 
which  the  tenant  was  to  pay  his  rent  to 
the  winner  in  a  controversy  over  the  land, 
44  LJtJL(N.8.) 


which  was  not  yet  settled.  City  State  Bank 
V.  Pickard,  —  Okla.  — ,  129  Pac.  38; 

— ^where  the  purchaser  of  a  check  fraud- 
ulently procured  in  the  sale  of  a  junior 
mortgage  held  a  mortgage  given  by  a  third 
party  on  the  property.  Bank  of  Saluda  v. 
Feaster,  87  S.  C.  95,  68  S.  E.  1045; 

— ^where  the  purchaser  of  a  note  given  for 
insurance  premiums  with  an  illegal  allow- 
ance for  rebate  knew  that  the  payee  was  an 
insurance  agent,  and  that  the  note  was 
given  partly  at  least  in  payment  of  an  in- 
surance premium.  Gray  v.  Boyle,  55  Wash. 
678,  133  Am.  St.  Rep.  1042,  104  Pac.  828; 

— where  a  bank  purchased  a  note  for  face 
value  without  other  profit  than  the  6  per  cent 
interest  which  it  bore,  and,  disregarding  a 
solvent  indorser  in  his  own  town,  forwarded 
the  note  to  a  distant  state  for  collection 
from  the  maker.  First  Nat.  Bank  v.  Rus- 
sell, 124  Tenn.  618,  139  S.  W.  734,  Ann. 
Cas.  1913  A,  203.  See  Citizens'  Sav.  Bank 
V.  Houtchens  and  Park  v.  Johnson,  infra, 
where  a  different  conclusion  was  reached 
under  slightly  different  .circumstances. 

In  Taylor  v.  American  Nat.  Bank,  63 
Fla.  631^  60  So.  783,  the  court  said  that 
while  the  facts  stated  would  not  amount  to 
bad  faith  under  the  negotiable  instruments 
law,  so  as  to  defeat  the  purchaser's  title  to 
the  note,  they  would  put  him  upon  inquiry 
as  to  equitable  defenses  against  the  mort- 
gage. 

In  Hassard  v.  May,  - —  Tex.  Civ.  App.  — , 
152  S.  W.  666,  it  was  held  that  a  purchaser 
of  notes  was  not  charged  with  notice  of  a 
stipulation  contained  in  a  deed  with  refer- 
ence to  crediting  payments  u;»on  the  notes, 
by  reference  in  the  notes  to  the  deed  for 
the  purpose  of  description  only. 

b.  Knowledge  of  other  transactions  of 

indorser. 

As  to  knowledge  of  other  transactions  of 
indorser,  coupled  with  other  circumstances, 
see  Park  v.  Winsor,  115  Minn.  256,  132 
N.  W.  264;  Berland  v,  Duluth  Brewinj?  A 
Malting  Co.  116  Minn.  422,  133  N,  W.  961; 
and  State  Bank  v.  Lawrence,  —  Ind.  — ,  42 
L.R.A.(N.S.)  326,  96  N.  E.  947. 
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Forsyth,  67  Minn.  267,  64  Am.  St.  Rep.  415, 
69  N.  W.  909;  Chouteau  v.  Allen,  70  Mo. 
290,  339;  Merchants'  Nat.  Bank  v.  Brisch, 
154  Mo.  App.  631,  136  S.  W.  28;  Citizens' 
Say.  Bank  v.  Couse,  68  Misc.  153,  124  N.  Y. 
Supp.  79. 

In  the  Forsyth  Case  the  rule  announced  in 
the  earlier  case  of  First  Nat.  Bank  v.  Scott 
County,  14  Minn.  77,  Gil.  69,  100  Am.  Dec 
194,  was  seriously  questioned  by  the  court; 
but  it  was  said  that,  having  stood  unchal- 
lenged for  twenty-seven  years,  it  would  not 
be  disturbed,  upon  the  ground,  if  no  other, 
of  aiare  deoisis.  In  Kelley  v.  Whitney,  45 
Wis.  110,  30  Am.  Rep.  697,  the  supreme 
court  of  Wisconsin,  referring  to  the  earlier 
case  of  Hart  v.  Stickney,  observed  that  when 
the  case  of  Hart  v.  Stickney  was  decided. 


attention  had  not  been  called  to  the  earlier 
case  of  Boss  v.  Hewitt,  16  Wis.  261,  where  a 
directly  opposite  conclusion  was  reached. 
Referring  to  the  conflict  in  the  opinions  of 
the  court,  and  the  occasion  thereof,  it  was 
said:  "And  as  the  earlier  case  of  Boss  v. 
Hewitt  was  entirely  overlooked,  which,  by 
implication,  is  sustained  by  many  decisions 
of  this  court  made  in  the  farm  mortgage 
cases,  and  in  actions  arising  upon  town, 
coifnty,  and  city  bonds,  we  deem  it  our  duty 
to  adhere  to  the  rule  that  a  purchaser  for 
value  of  unmatured  commercial  paper,  with 
interest  overdue,  is  not  from  that  fact  alone 
affected  with  notice  of  the  prior  equities  or 
infirmities  in  the  title."  The  better  rule, 
and  the  one  supported  by  the  textwriters 
and  the  weight  of  authority,  is  that  a  note 


The  fact  that  in  several  instances  pleas 
of  fraud  have  been  filed  to  suits  on  notes 
purchased  by  the  plaintiff  from  the  same 
payee  is  not  sufficient  to  show  bad  faith  in 
the  purchase.  Park  v.  Zellars,  —  Ga.  — , 
77  S.  E.  922.  The  court  said,  however,  that 
bad  faith  might  be  inferred  from  such  facts 
ii  supplemented  with  other  evidence  of  sim- 
ilarity to  the  fraud  alleged  in  the  present 
instances,  and  that  the  charge  was  sustained 
in  some  of  such  suits,  or  evidence  of  cir- 
cumstances charging  the  purchaser  with 
notice  of  a  general  scheme  of  the  payee  to 
defraud. 

Nor  can  bad  faith  be  inferred  from  the 
following  circumstances: 

— where,  previously  to  the  time  of  the 
purchase  by  a  bank  of  the  note  in  question, 
the  makers  of  other  notes  to  the  same  payee, 
which  were  sent  to  the  bank  for  collection, 
indicated  to  the  bank  that  >  there  was  or 
might  be  a  failure  of  consideration,  but  the 
other  notes  were  subsequently  paid  or  pur- 
chased by  the  maker  at  a  discount.  Ameri- 
can Nat  Bank  v.  Lundy,  21  N.  D.  167,  129 
N.  W.  99; 

— ^where  the  purchaser  had  previously 
bought  notes  of  the  same  payee,  which  the 
maker  requested  should  be  returned  on  the 
ground  of  misrepresentation,  and  the  former 
controversy  had  been  settled  by  the  payee's 
paying  the  notes,  but  the  purchaser  was  not 
charged  with  knowledge  of  the  payee's  dis- 
charge of  the  same.-  Scandinavian  American 
Bank  v.  Johnston,  63  Wash.  187,  115  Pac. 
102; 

— ^where  the  purchaser  of  a  note  from  a 
horse  dealer  during  a  long  course  of  years 
had  had  a  number  of  suits  to  collect  other 
notes  to  the  same  payee,  the  defense  usually 
being  that  the  horses  were  not  satisfactory. 
Citizens'  Trust  &  Sav.  Bank  v.  Stackhouse, 
91  S.  C.  456,  40  L.R.A.(N.S.)  454,  74  S.  E. 
977. 

Under  the  rule  that  suspicious  circum- 
ttances  are  sufficient  to  put  the  purchaser 
upon  inquiry,  it  has  been  held  that  the  fact 
that  the  purchaser  had  knowledge  that  the 
note  in  suit  was  one  of  a  series  given  for  a 
certain  purpose,  and  that  another  of  the 
notes  previously  purchi^sed  hud  been  pro- 
44  L.RJ^.{N.S,) 


tested  and  interest  was  overdue,  was  evi- 
dence tending  to  show  that  the  purchaser 
was  not  a  bona  fide  holder.  Union  Nat. 
Bank  v.  Mailloux,  27  S.  D.  643,  132  N.  W. 
168. 

In  Park  v.  Brandt,  20  Idaho,  660,  119 
Pac.  877,  an  instruction  was  approved  to 
the  effect  that  if  the  jury  found  that  the 
plaintiff  had  purchased  other  notes  of  the 
payee,  and  been  compelled  to  sue  for  their 
collection,  and  the  defense  of  fraud  had 
been  set  up,  and  the  purchaser  knew  that 
such  defenses  were  being  made  to  notes 
given  for  the  sale  of  property  by  the  payee, 
and  made  no  inquiry,  such  facts  might  be 
considered  in  determining  whether  the  plain- 
tiff was  a  purchaser  in  good  faith.  The 
court  said,  however,  that  mere  wilful  ig- 
norance of  facts  would  not  necessarily  estab- 
lish bad  faith  in  the  purchaser. 

e.  Overdue  interest. 

It  has  been  held  that  bad  faith  cannot 
be  inferred  from  the  mere  fact  that  a  note 
shows  that  an  instalment  of  interest  is  past 
due,  and  does  not  show  that  it  has  been 
paid.  Winter  v.  Nobs,  19  Idaho,  18,  112 
Pac.  526,  Ann.  Cas.  1912C,  302. 

Nor  will  the  purchaser  of  a  note  and 
mortgage  be  charged  with  notice  that  the 
note  is  dishonored  by  reason  of  the  fadt 
that  it  shows  that  interest  is  past  due,  and 
docs  not  show  that  it  has  been  paid,  and 
tlie  mortgage  shows  that,  in  case  of  default 
in  payment  of  interest,  the  debt  becomes 
immediately  due  and  payable.  Taylor  v. 
American  Nat.  Bank,  63  Fla.  631,  67  So. 
678. 

On  the  other  hand,  in  Citizens'  Say. 
Bank  v.  Couse,  68  Misc.  153, 124  N.  Y.  Supp. 
70,  it  was  held  that  the  fact  that  at  the 
time  of  the  purchase  of  a  note  an  annual 
instalment  of  interest  was  overdue,  as  ap- 
peared on  its  face,  and  had  not  been  paid, 
was  evidence  to  put  the  purchaser  upon  in- 
quirv,  and  required  submission  to  the  jury 
of  the  question  of  the  purchaser's  good 
faith. 

And  in  Park  v.  Buxton,  10  Ga.  App.  356, 
73  So.  567,  under  stiitute  providing  thai 
26 
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is  not  overdue  by  reason  of  a  failure  to  pay 
interest  prior  to  the  maturity  of  the  prin- 
cipal, in  the  absence  of  a  stipulation  to  that 
effect,  because  the  interest  is  a  mere  inci- 
dent to  the  debt.  Tiedcman,  Com.  Paper,  § 
109;  1  Dan.  Neg.  Inst.  4th  ed.  §  787;  Gil- 
bough  V.  Norfolk  &  P.  R.  Co.  1  Hughes,  410, 
Fed.  Cas.  No.  6,419;  Preble  v.  Portage  Coun- 
ty, 8  Biss.  358,  Fed.  Cas.  No.  11,380;  State 
ex  rel.  Plock  v.  Cobb,  64  Ala.  127;  Morton 
V.  New  Orleans  &  S.  R.  Co.  79  Ala.  590; 
National  Bank  v.  Kirby,  108  Mass.  497;  Mc- 
Lane  v.  Placerville  &  S.  Valley  R,  Co.  66 
Cal.  606,  6  Pac.  748;  Cooper  v.  Hocking 
Valley  Nat.  Bank,  21  Ind.  App.  358,  69  Am. 
St.  Rep.  366,  50  N.  E.  775;  Cooper  v.  Mer- 
chants' &  M.  Nat.  Bank,  25  Ind.  App.  341, 


57  N.  E.  569;  Patterson  v.  Wright,  64  Wis. 
289,  25  N.  W.  10;  United  Stat^a  Nat.  Bank 
V.  Floss,  38  Or.  68,  84  Am.  St.  Rep.  752,  62 
Pac.  751;  Ontario  v.  Hill,  33  Hun,  260,  af- 
firmed in  99  N.  Y.  324,  1  N.  E.  887 ;  Crom- 
well V.  Sac  County,  .96  U.  S.  51,  24  L.  ed. 
681 ;  Indiana  &  I.  G.  R.  Co.  ▼.  Sprague,  103 
U.  S.  756,  26  L.  ed.  554;  Thompson  v.  Per- 
rine,  103  U.  S.  806,  26  L.  ed.  612;  Morgan  v. 
United  States,  113  U.  S.  476,  28  L.  ed.  1044, 
5  Sup.  Gt.  Rep.  588.  Many  of  the  author- 
ities cited  are  reviewed  by  Somerville,  J.  in 
Morton  v.  New  Orleans  &  S.  R.  Co.  79  Ala. 
590,  where  the  conclusion  was  reached  that 
negotiable  bonds  not  due,  with  attached 
coupons  past  due  and  unpaid,  did  not  thcre- 


any  circumstances  which  would  place  a  pru- 
dent man  upon  his  guard  in  purchasing  ne- 
gotiable paper  were  sufficient  to  constitute 
notice  to  the  purchaser  of  such  paper  before 
maturity,  it  was  held  that  knowledge  of  the 
purchaser  that  two  instalments  of  annual 
interest  were  past  due  and  unpaid  was  a 
circumstance  which  might  place  the  pur- 
chaser upon  inquiry. 

See  also  Union  Nat.  Bank  y.  Mailloux, 
supra. 

d.  Knowledge  of  consideration  or  col' 
lateral  agreement. 

The  purchaser  of  a  note  is  not  put  upon 
inquiry  by  recitals  therein  that  it  is  given 
in  payment  of  certain  improvements  to  be 
erected  by  the  payee  for  the  makers.  Hous- 
ton V.  Keith,  100  Miss.  83,  56  So.  336.  The 
court  said  that  the  purchaser  had  the  right 
to  presume,  in  the  absence  of  knowledge,  to 
the  contrary,  either  that  the  payee  had  per- 
formed or  would  perform  his  part  of  the 
agreement. 

Under  a  statute  providing  that  an  un- 
qualified order  or  promise  to  pay  is  un- 
conditional, though  coupled  with  a  state- 
ment of  the  transaction  which  gave  rise  to 
the  instrument,  it  has  been  held  that  the 
fact  that  a  note  indicated  upon  its  face  the 
consideration  did  not  charge  a  purchajser 
with  notice  of  defenses  arising  from  a  sub- 
sequent failure  of  consideration.  Bank  of 
Sampson  v.  Hatcher,  151  N.  G.  359,  66  S.  E. 
308. 

The  fact  that  a  purchaser  of  a  negotiable 
instrument  had.  knowledge  that  it  was  given 
for  stock  in  an  insolvent  corporation,  and 
that,  under  a.  plan  of  reorganization  of  the 
corporation,  common  stock  was  being  given 
as  a  bonus  to  subscribers  of  preferred  stock, 
does  not  put  him  upon  inquiry.  Taylor  v. 
American  Nat.  Bank,  —  Ga.  App.  — ,78 
S.  E.  196. 

In  Dollar  Sav.  &  T.  Go.  v.  Crawford,  69 
W.  Va.  109,  33  L.R.A.(N.S.)  587,  70  S.  E. 
1089,  it  was  held  that  a  recital  in  a  note 
that  it  was  given  in  payment  for  land  did 
not  put  the  purchaser  upon  inquiry  so  as  to 
charge  him  with  notice  of  a  shortage  in  the 
number  of  acres  set  out  in  the  contract  of 
44  L.RA.(N.S.) 


sale.  The  court  said  that  the  true  rule 
was,  if  the  purchaser  knew  at  the  time  of 
the  purchase  that  the  consideration  had 
failed,  or  was  informed  that  its  validity 
was  a  question  yet  to  be  tested,  or  if  he 
knew  that  the  consideration  was  illegal,  he 
could  not  be  considered  a  bona  fide  holder; 
but  that  a  failure  of  the  consideration  sub- 
sequent to  a  bona  fide  transfer  did  not  alfect 
the  character  of  the  purchaser,  although  he 
had  full  knowledge  of  the  original  consider- 
ation. 

Where  there  is  no  evidence  of  any  breach 
of  contract  before  the  date  of  purchase,  it 
is  error  to  instruct  the  jury  that  the  holder 
of  a  note  could  not  be  considered  a  pur- 
chaser in  good  faith'  if,  at  the  time  of  the 
purchase,  he  had  knowledge  of  the  contract 
under  which  the  note  was  given.  Hakes  v. 
Thayer,  165  Mich.  476,  131  N.  W.  174. 

In  the  following  cases,  also,  it  was  held 
that  knowledge  of  the  consideration  for 
which  a  negotiable  instrument  was  given 
was  insufficient  to  put  a  purchaser  upon 
inquiry  as  to  whether  the  consideration  had 
failed:  Park  v.  Zellars,  —  Ga.—,  77  S.  E. 
922;  Citizens'  Bank  v.  Greene,  —  Ga.  App. 
— ,  76  S.  E.  795;  Stubbs  v.  Fourth  Nat. 
Bank,  —  Ga.  App.  — ,  77  S.  E.  893. 

In  First  Nat.  Bank  v.  Jones,  —  Ga.  App. 
— ,  76  S.  E.  1042,  it  was  held  that  where  a 
note  showed  upon  its  face  that  it  was  given 
for  a  patent  right,  the  maker  was  let  into 
all  his  defenses  against  the  holder. 

e.  Indorsement  toithout  recourse. 

The  fact  that  a  note  is  indorsed  "without 
recourse"  does  not  affect  the  question  of  the 
good  faith  of  the  purchaser.  Bank  of  Samp- 
son V.  Hatcher,  161  N.  C.  359,  66  S.  E. 
308;  Dollar  Sav.  &  T.  Co.  v.  Crawford,  69 
W.  Va.  109,  33  L.R.A.(N.S.)  587,  70  S.  E. 
1089. 

In  Leavitt  v.  Thurston,  38  Utah,  361,  113 
Pac.  77,  it  was  held  that  an  instruction  was 
erroneous,  to  the  effect,  that,  while  an  in- 
dorsement without  recourse  was  not  of  itself 
sufiicicnt  to  prevent  the  purchaser  of  a  note 
from  being  a  holder  in  due  course,  yet  the 
same  might  be  considered  in  connection  with 
all     the     other    evidence     in    determining 
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by  appear  dishonored  on  their  face;  but  the 
presence  of  such  unpaid  coupons  was  con- 
sidered a  material  circumstance  bearing  on 
the  question  of  whether  the  purchaser  ac- 
quired them  in  good  faith  and  without  no- 
tice. But  while  the  nonpayment  of  interest 
when  due  will  not  be  given  the  eflfect  con- 
tended for,  it  is  a  fact  proper  to  be  con- 
sidered by  the  jury  in  connection  with  all 
the  other  facts  and  circumstances,  on  the 
question  whether  plaintiff  is  entitled  to  the 
position  of  one  who  has  taken  in  good  faith 
and  without  notice  of  existing  defenses. 
Kelley  v.  Whitney,  45  Wis.  110,  30  Am. 
Rep.  697;  National  Bank  v.  Kirby,  108 
Mass.  497.  As  already  noted,  the  question 
for  determination  is  one  of  bad  faith  on  the 


part  of  plaintiff,  if  defendants  are  to  es- 
cape liability.  To  that  end  proof  that  in- 
terest on  the  note  was  past  due  and  unpaid 
when  purchased,  and  all  other  facts  and  cir- 
cumstances connected  with  plaintiff's  ac- 
quiring title  to  said  note,  would  be  compe- 
tent evidence  to  go  to  the  jury  under  proper 
instructions  from  the  court. 

The  cause  should  be  reversed  and  re- 
manded, with  instructions  to  grant  plaintiff 
a  new  trial,  and  for  further  proceedings  con- 
sistent with  this  opinion. 

Per  Curiam: 

Adopted  in  whole. 


whether  the  purchaser  obtained  the  note  in 
good  or  bad  faith,  where  a  statute  provided 
that  an  indorsement  without  recourse 
should  not  impair  the  negotiable  character 
of  the  instrument.  The  court  said  that 
from  the  instruction  the  jury  might  have 
understood  that  the  purchase  of  the  note 
with  such  an  indorsement  was  evidence  to 
be  considered  as  bearing  on  the  question  of 
good  faith,  when  as  a  matter  of  fact  it  was 
not,  and  that  to  hold  that  it  was  such  evi- 
dence would  be  in  effect  to  hold  that  the 
negotiable  character  of  the  instrument  was 
to  that  extent  impaired. 

/.  Words  indicating,  representative  or 
fiduciary  character. 

Generally,  as  to  personal  liability  of  agent 
who  signs  contract  by  adding  words  indi- 
cating representative  capacity  to  his  sig- 
nature, see  note  to  Gavazza  v.  Plummer, 
42  L.R.A.(N.S.)   1. 

In  Stubbs  v.  Fourth  Nat.  Bank,  —  Ga. 
App.  — ,  77  S.  E.  893,  it  was  held  that  the 
fact  that  a  note  was  signed  "C.  M.  S.,  Ad- 
ministrator of  the  estate  of  F.  B.  S.,"  was 
not  sufficient  to  put  the  purchaser  upon  in- 
quiry as  to  the  consideration  for  the  note, 
or  as  to  whether  the  same  was  the  personal 
obligation  of  C.  M.  S.,  or  was  an  obliga- 
tion as  administrator. 

But  the  fact  that  notes  executed  by  a  re- 
ceiver of  a  corporation  without  authority 
were  signed  "Z.,  Receiver,"  and  indorsed  by 
him  personally,  was  held  in  Zielian  v.  Bal- 
timore Plant  Ice  Co.  115  Md.  658,  81  Atl. 
22,  to  charge  the  purchaser  with  notice  of 
the  receiver's  want  of  author itv. 

And  in  United  States  Fidelity  &  G.  Co. 
V.  Adoue,  —  Tex.  — ,  37  L.R.A.(N.S.)  409, 
137  S.  W.  648,  it  was  held  that  the  fact 
that  a  certificate  of  deposit  was  made  to 
"C,  Guardian,"  and  upon  surrender  was  in- 
dorsed by  him  as  guardian,  charged  the  bank 
with  notice  that  the  funds  were  devoted  to 
trust  purposes,  although  th^y  had  been  ob- 
tained by  C.  partly  from  individual  sources 
and  partly  from  a  loan  to  him  fron^  the 
bank  upon  individual  credit. 

In  Barker  v.  Sartori,  66  Wash.  260,  119 
Pae.  611,  where  a  note  payable  to  "H.  P, 
44  I-.B.A.(I^,S,) 


W.,"  was  indorsed  "H.  P.  W.,  H.  W.  T., 
Trustee,"  it  was  held  that  this  was  in- 
sufficient to  put  the  purchaser  upon  inquiry 
as  to  the  validity  of  the  note,  but  at  most 
it  would  put  him  upon  inquiry  only  as  to 
the  regularity  of  the  indorsement. 

And  in  Dollar  Sav.  &  T.  Co.  v.  Crawford, 
69  W.  Va.  109,  33  L.R.A.(N.S.)  587,  70 
S.  E.  1089,  it  was  held  that  the  fact  that  a 
note  was  made  payable  to  and  indorsed  by 
H.,  trustee,  did  not  put  the  purchaser  upon 
inquiry  as  to  its  consideration.  The  court 
said  that  at  the  most  this  would  require 
only  that  the  purchaser  exercise  proper  dili- 
gence to  ascertain  the  authority  of  tne  trus- 
tee to  sell  the  note  and  receive  the  proceeds. 

The  word  "Atty."  after-  the  signature  of 
the  maker  of  a  check  does  not  charge  a  pur- 
chaser with  notice  of  a  trust,  since  such 
word  in  its  usual  significance  means  at- 
torney at  law,  or  might  mean  assignee  or 
agent.  First  Denton  Nat.  Bank  v.  Kenney, 
116  Md.  24,  81  Atl.  227,  Ann.  Cas.  1913B, 
1337.  It  was  so  held  even  though  the  check 
stated  that  it  was  in  full  for  a  certain 
mortgage. 

g.  Reputation  or  business  indorser. 

In  Vaughan  v.  Brandt,  21  Idaho,  628, 
123  Pac.  591,  the  court  said  that  the  mere 
fact  of  the  purchase  of  a  note  fair  and  reg- 
ular on  its  face,  from  a  man  who  had  had 
lawsuits  over  the  collection  of  some  of  his 
paper,  or  even  who  had  a  shady  reputation 
as  to  his  business  transactions,  was  not  of 
itself  sufficient  to  put  an  otherwise  bona 
fide  purchaser  on  notice  that  there  was 
fraud  in  the  execution  of  the  note. 

In  Wilson  v.  National  Fowler  Bank,  47 
Ind.  App.  689,  95  N.  E.  269,  it  was  held 
that  the  fact  that  a  bank  at  the  time  of 
the  purchase  of  a  note  knew  that  the  payee 
was  running  a  bucket  shop  which  was  well 
patronized,  and  that,  as  a  customer  of  the 
bank,  he  borrowed  and  handled  large  sums 
of  money,  in  the  absence  of  evidence  that 
the  bank  had  knowledge  or  notice  that  the 
maker  ever  transacted  business  with  bucket- 
shop  operators,  was  insufficient  to  over- 
come the  presumption  that  the  bank  puf- 
cheesed  %he  qote  in  goo4  ff^itbr 
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h.  Maker  a  stranger  to  purchaser. 

In  Union  Nat.  Bank  v.  Mailloux,  27  S.  D. 
543,  132  N.  W.  168,  it  was  held  that  the 
fact  that  the  purchaser  did  not  make  de- 
mand on  the  payee  for  payment,  as  was 
its  custom,  but  began  suit  in  another  state 
against  the  banker,  a  stranger,  as  to  whose 
financial  standing  he  had  made  no  inquiry, 
was  a  suspicious  circumstance,  so  that  the 
purchase  might  not  be  bona  fide. 

In  Davis  v.  Hibbs,  —  Wash.  — ,  131  Pac. 
1135,  the  court  said  that  the  fact  that  the 
maker  was  a  stranger  to  the  purchaser  was 
not  substantial  evidence  to  rebut  good  faith, 
when  the  purchaser  had  made  inquiry  and 
had  been  informed  that  the  maker's  credit 
was  good. 

In  the  following  cases  it  was  held  that 
bad  faith  might  be  inferred  from  ihe  fact 
that  the  purchaser  did  not  know  the  maker 
to  the  instrument  and  made  no  inquiry  as 
to  his  solvency,  together  with  the  other  cir- 
cumstances stated:  Jobes  v.  Wilson,  140 
Mo.  App.  281,  124  S,  W.  548  (where  notes 
were  purchased  at  a  large  discount  and 
without  recourse)  ;  Merchants'  Nat.  Bank 
V.  Brisch,  164  Mo.  App.  631,  136  S.  W.  28 
(where  the  purchaser  knew  that  interest 
was  past  due  and  unpaid,  and  the  instru- 
ment was  delivered  under  an  agreement  of 
indemnity  by  the  seller  against  loss) ;  Citi- 
zens' Sav.  Bank  v.  Houtchens,  64  Wash. 
275,  116  Pac.  866  (where  almost  immediate- 
ly after  the  purchase,  the  purchaser,  dis- 
regarding a  resident  payee,  forwarded  the 
note  to  a  distant  state  for  collection  from 
the  makers) ;  Park  v.  Johnson,  20  Idaho, 
548,  119  Pac.  52  (where,  in  addition  to  dis- 
regarding a  solvent  resident  payee,  and 
bringing  suit  in  a  distant  state  against  the 
maker,  the  purchaser  had  previously  been 
compelled  to  sue  upon  other  notes  of  the 
payee,  which  were  defended  upon  the  ground 
of  fraud).    See  also  Ham  v.  Merritt,  infra. 

i.  Corporation  or  partnership  paper. 

As  to  right  of  one  who  takes  commercial 
paper  of  a  corporation  in  payment  of,  or 
security  for,  an  individual  debt  of  an  offi- 
cer, see  note  to  Kenyon  Realty  Co.  v.  Na- 
tional Deposit  Bank,  31  L.R.A.(N.S.)    169. 

One  receiving,  in  payment  of  the  indi- 
vidual debt  of  an  officer  of  a  corporation,  a 
note  or  check  of  the  corporation  executed 
by  such  officer,  is  put  upon  inquiry.  Cole- 
man V.  Stocke,  159  Mo.  App.  43,  139  S.  W. 
216:  Kenyon  Realty  Co.  v.  National  Deposit 
Bank,  140  Ky.  133,  31  L.R.A.(N.S.)  169, 
130  S.  W.  965.  In  the  former  case  the 
purchaser  had  knowledge  also  that  for  a 
long  time  previous  the  officer  had  been  un- 
able to  pay  his  debt,  and  the  check  was 
for  a  much  larger  sum,  the  officer  receiving 
the  difference  in  cash. 

In  Jenkins  v.  Planters'  &  Mechanics' 
Bank,  —  Okla.  — ,  126  Pac.  757,  it  was 
hold  that  one  receiving,  as  collateral  secur- 
ity for  the  individual  debt  of  an  officer  of 
a '  corporation,  a  note  payable  to  the  cor- 
poration, and  indorsed  by  it  through  such 
officer  as  president,  did  so  at  his  peril, 
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since  the  face  of  the  instrument  bore  such 
marks  of  infirmity  as  would  put  an  ordina- 
rily prudent  person  upon  inquiry. 

But  bad  faith  or  notice  of  lack  of  au- 
thority to  execute  a  note  of  a  corporation 
cannot  be  inferred  from  knowledge  on  the 
part  of  a  purchaser  merely  that  the  corpo- 
ration is  engaged  in  the  wholesale  drug  bus- 
iness in  one  state,  and  that  the  payee  was 
a  stove  company  doing  business  in  another 
state.  Jefferson  Bank  v.  Chapman -White 
Lyons  Co.  122  Tenn.  415,  123  8.  W.  641. 

In  Gaston  v.  J.  I.  Campbell  Co.  —  Tex. 
Civ.  App.  — ,  130  S.  W.  222,  it  was  held 
that  the  fact  that  a  note  was  guaranteed 
by  a  corporation  through  the  same  officer 
who  executed  the  note  individually  charged 
the  purchaser  with  notice  of  the  corpora- 
tion's lack  of  authority  to  make  the  guar- 
anty. 

In  Citizens'  Bank  k  T.  Co.  v.  Thornton, 
98  C.  C.  A.  478,  174  Fed.  752,  it  was  held 
that  a  bank  which  rediscounted  for  a  cor- 
respondent bank  a  note  payable  to  the  pres- 
ident of  the  latter,  and  indorsed  by  him  in- 
dividually and  also  in  behalf  of  the  bank, 
was  not  put  upon  inquiry  or  charged  with 
notice  that  the  indorsement  of  the  bank  was 
an  accommodation  indorsement  of  its  pres- 
ident without  authority,  the  facts  charging 
"the  purchaser  only  with  notice  that  the  cor- 
respondent bank  had  discounted  the  note  of 
its  president. 

In  Buckley  v.  Lincoln  Trust  Co.  72  Misc. 
218,  131  N.  Y.  Supp.  105,  it  was  held  that 
a  bank  which  received  a  check  for  deposit, 
was  put  upon  inquiry  by  the  fact  that  it 
was  payable  to  a  partnership  and  indorsed 
by  the  latter  through  its  manager,  and  then 
personally  indorsed  by  him  and  deposited 
to  his  individual  account;  although  it  was 
also  held  that  since  inquiry,  if  made,  would 
have  revealed  facts  which  would  have  justi- 
fied the  bank  in  crediting  the  manager  per- 
sonally with  the  proceeds  of  the  check,  the 
bank  was  not  liable  therefor. 

j.  Amount  of  consideration  paid  hy  pur^ 

chaser: 

in  Ham  v.  Merritt,  150  Ky.  11,  149  S.  W. 
1131,  it  was  held  that  the  fact  that  a  note 
was  sold  for  one  third  of  its  face  value  was 
not  of  itself  sufficient  to  show  bad  faith  in 
the  purchase,  although  neither  the  indorser 
nor  the  purchaser  knew  the  maker,  who 
lived  in  another  state. 

And  in  Young  v.  Lowry,  113  C.  C.  A. 
149,  192  Fed.  825,  it  was  held  that  the  pre- 
sumption of  good  faith  on  the  part  of  the 
purchaser  was  not  overcome  merely  by  the 
fact  that  notes  aggregating  $34,800  were 
purchased  for  $500  cash  and  certain  min- 
ing stocks,  the  total  value  of  the  consider- 
ation amounting  to  $15,800. 

In  Wells  V.  Duffy,  69  Wash.  310,  124  Pac. 
907,  it  was  held  that  a  discount  of  $100 
given  the  purchaser  of  a  note  for  $2,000 
was  4iot  sufficient  to  show  that  he  was  not 
a  holder  of  the  same  in  good  faith. 

In  Becker  v.  Hart,  135  App.  Div.  785,  120 
N.  Y.  Supp.  270,  the  court  said  that,  were 
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there  no  other  unusual  or  BUBoiciouB  cir- 1 
cumstances  in  the  case  than  a  claim  to  the  i 
purchase   of   an   unquestionably   good   note  I 
having  less  than  six  weeks  to  run,  for  but  \ 
little  more  than  one  half  of  its  face  value, 
that  fact  alone  would  nave  required  a  sub- 
mission of  the  ea£e  to  the  jury;  that,  while 
it  was  undoubtedly  true  that  a  valid  pur- 
chase of  a  note  might  be  made  for  less  than 
its  value,  the  discrepancy  might  be  large 
enough  to  indicate  bad  faith. 

Ic.  Postdated  checks. 

In  Triphonoff  v.  Sweeney,  —  Or.  — ,  130 
Pac  970,  it  was  held  that  the  purchaser  of 
a  check  was  not  put  upon  inquiry  by  reason 
of  the  fact  merely  that  the  check  was  ne- 
gotiated prior  to  the  day  of  its  date. 

I,  Date  of  offering  for  sale. 

As  to  date  of  offering  for  sale  when  taken 
in  connection  with  other  suspicious  cir- 
cumstances, see  Park  v.  Winsor,  115  Minn. 
25«,  132  N.  W.  264;  Woolf  v.  Clarke,  17 
Cal.  App.  606,  121  Pac.  407. 

In  Union  Nat.  Bank  v.  Mailloux,  27  S.  D. 
543,  132  N.  W.  168,  where  a  note  was  pur- 
chased nearly  three  years  after  execution 
and  a  little  more  than  three  months  before 
maturity,  and  another  note  was  purchased 
from  the  same  payee  less  than  two  months 
before  maturity  and  nearly  two  years  after 
execution,  the  court  said  that  the  fact 
that  the  notes  were  not  offered  for  sale 
until  so  near  the  time  of  their  maturity 
was  a  circiunstance  that  would  reasonably 
arouse  the  suspicion  of  the  purchaser,  and 
was  sufficient  to  put  it  upon  inquiry  as  to 
the  reasons  for  the  delay. 

A.  £.  H« 


UNITED  STATES  SUPREBfE  COI7RT. 

GRAND   TRUNK   WESTERN   RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

CITY  OF  SOUTH  BEND  et  al. 

(227  U.  S.  664,  67  L.  ed.  — ,  35  Sup.  Ct. 

Rep.  303.) 

Appeal  — to     United     States     Supreme 
Conrt  —  question  open. 

1.  Whether  the  repeal  of  so  much  of  a 
municipal  ordinance  granting  trackage 
rights  in  a  city  street  to  a  railway  com- 
pany as  relates  to  double  tracks  was  pre- 
sumptively a  reasonable  exercise  of  the 
police  power,  or  a  legislative  impairment 
of   the    contract   ordinance,   is   a   question 


which  the  Federal  Supreme  Court,  on  a 
writ  of  error  to  a  state  court,  must  decide 
for  itself,  independently  of  the  decisions  of 
the  state  court. 

Municipal  corporation  —  street  railway 
franchise  —  power. 

2.  A  municipal  corporation  could,  in  In- 
diana, confer  by  ordinance  trackage  rights 
in  city  streets  upon  a  railway  company 
whose  charter  provided  that  the  railroad 
might  be  built  through  any  city  that  would 
give  its  consent. 

Contract  —  street    railway    franchise  — 
protection. 

3.  Rights  acquired  by  a  railway  company 
under  a  valid  municipal  ordinance  confer- 
ring trackage  rights  in  the  city  streets, 
through  subject  to  the  power  of  the  munic- 
ipality to  pass  reasonable  police  regula- 
tions, are  protected  by  the  contract  clause 
of  the  Federal  Constitution  from  destruc- 
tion by  a  subsequent  repeal. 

Constitutional    law  — tracks    in   streets 
—  repeal  of  grant. 

4.  The  obligations  of  a  contract  created 
by  a  valid  municipal  ordinance  granting  to 
a  railway  company  the  right  to  lay  double 
tracks  in  one  of  the  city  streets  are  uncon- 
stitutionally impaired  by  the  subsequent 
repeal  of  so  much  of  the  ordinance  as  re- 
lates to  that  part  of  the  street  upon  which 
a  single  track  only  has  actually  been  built, 
where  the  franchise  granted  by  such  ordi- 
nance was  single  and  specific,  and  was  ac- 
cepted by  the  company  in  its  entirety,  and 
the  company,  in  reliance  thereon,  acquired 
land  from  the  abutting  owners  with  a  view 
to  laying  a  double  track  as  the  increase  in 
business  demanded,  and  has  actually  built 
the  double  track  for  a  part  of  the  distance. 

(Hughes  and  Pitney,  JJ.,  dissent.) 


(February  24,  1013.) 

ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  decree  af- 
firming a  decree  of  the  Circuit  Court  for 
Laporte  County  sustaining  a  demurrer  to  a 
bill  filed  to  enjoin  defendants  from  inter- 
fering with  the  construction  of  railway 
tracks  in  a  street.    Reversed. 

Statement  by  Mr.  Justice  Lamar: 
In  1866  a  charter  was  granted  by  the  state 
of  Indiana  to  plaintiff's  predeceESor  in  title, 
I  whereby  it  was  authorized  to  build  a  rail- 
road from  the  Michigan  line  west  through 
South  Bend  to  the  Illinois  line  in  the 
direction   of   Chicago.     The   city   of   South 


Note.— The  decision  of  the  United  States 
Supreme  Court  in  the  above  reported  case 
reverses,  upon  a  constitutional  question, 
the  decision  of  the  Indiana  supreme  court 
reported  in  36  L.R.A.(N.S.)  850.  Other 
cases  involving  the  power  of  a  municipal- 
ity to  prevent  the  laying  of  an  additional 
track  under  a  franchise  originally  granting 
44  L.R.A.(N.S.) 


the  right  to  lay  double  tracks  are  referred 
to  in  the  note  appended  to  the  latter  re- 
port. 

Generally,  as  to  privilege  of  using  streets 
as  a  contract  within  the  constitutional  pro- 
vision against  impairing  the  obligation  of 
contracts,  see  note  to  Clarksburg  Electric 
Light  Co.  V.  Clarksburg,  50  L.R.A.  142. 


40d 


uKiTfit)  States  sum^me  cJodRt. 


l^ER., 


Bend  was  a  stockholder  in  this  company , 
and,  in  1868,  passed  an  ordinance  granting 
the  company  the  right  to  construct  its 
railroad  througli  the  streets  of  the  city,  no 
more  than  one  track  to  be  laid,  except  that 
the  privilege  was  granted  to  lay  a  double 
track  along  Division  street,  from  the  bridge 
over  St.  Joseph's  river  to  Taylor  street. 
The  road  was  constructed  and  a  single  track 
was  built  in  1871. 

Thereafter,  in  1881,  the  company  acquired 
by  condemnation  and  purchase,  from  abut- 
ting owners  on  Division  street,  the  right  to 
use  a  strip  18  feet  in  width  on  which  to 
lay  a  double  track  and  soon  afterward 
constructed  the  same  on  Division  street  for 
about  half  the  permitted  distance.  This 
double  track  was  constantly  used,  and  in 
1901  the  business  of  the  company  had  so 
increased  that  it  was  necessary  to  double 
track  the  entire  line;  and  the  company  had 
so  built  157  miles  from  Port  Huron  west- 
ward, and  was  preparing  to  construct  the 
balance  of  the  double  track  on  Division 
street,  when  the  city,  on  October  14,  1901, 
repealed  so  much  of  the  ordinance  of  1868 
as  gave  the  right  to  a  second  track  in  Di- 
vision street.  Later,  when  the  work  of  con- 
struction was  begun,  the  mayor  ordered  the 
employees  to  desist,  and  threatened  to  ar- 
rest any  who  should  undertake  to  construct 
Buch  double  track. 

The  company  thereupon  filed  a  bill,  ask- 
ing that  the  city  be  enjoined  from  inter- 
fering with  the  building  of  the  balance  of 
the  double  track.  It  alleged  that  the  city 
was  a  stockholder  in  the  original  company 
and  in  one  of  the  successors,  and  knew  of 
the  acquisition  of  the  18-foot  strip  in  Di- 
vision street;  that  at  all  times  it  had  recog- 
nized the  validity  of  the  contract  as  an  en- 
tirety, and  from  time  to  time  required  the 
railroad  to  incur  expenses  called  for  there- 
under, and  was  estopped  from  denying  the 
validity  of  the  double  track  privilege. 

The  bill  alleges  that  when  the  ordinance 
of  1868  was  passed  it  understood  the  double 
track  could  be  laid  whenever  the  business 
of  the  company  made  it  necessary;  that  in 
consequence  of  the  increase  of  business  it 
is  now  essential  to  the  successful  operation 
of  plaintiff's  freight  and  passenger  business 
that  it  should  maintain  a  second  track  in 
Division  street,  as  by  said  ordinance  auth- 
orized; and  that  to  facilitate  and  accommo- 
date the  present  volume  of  such  traffic, 
said  double  line  "is  particularly  necessary 
bo^ause  of  the  fact  that  plaintiff's  freight 
and  passenger  stations  in  South  Bend  are 
located  adjacent  to  Division  street,  between 
St.  Joseph's  river  bridge  and  General  Tay- 
lor street,  and  at  said  station  the  trains, 
both  passenger  and  freight,  passing  over 
plaintiff's  road,  have  to  stop  for  train  or- 
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dcrs.  The  obstructing  of  the  general  public 
in  the  use  of  said  street  by  passing  trains 
will  be  much  less  when  two  tracks  are  used 
than  it  now  is,  when  all  trains,  both  ways, 
have  to  pass  over  a  single  track;  that  said 
street  is  82^  feet  wide,  and  that  there  is 
ample  room  thereon  for  general  travel  and 
for  said  double  track." 

The  plaintiff  claims  that  the  "original 
ordinance  of  1866  constituted  a  contract  in 
its  entirety,  ...  is  irrepealable  by 
said  city,  either  in  whole  or  in  part,  and 
tliat  said  ordinance  of  repeal  is  void,  as  vio- 
lative of  said  contract  and  plaintiff's  right 
thereunder,  as  being  in  conflict  with  §  10 
of  article  I.  of  the  Constitution  of  the  Unit- 
ed States." 

The  city  demurred.  Later  it  withdrew 
the  demurrer  and  filed  an  answer.  Sub- 
sequently it  withdrew  the  answer  and  filed 
a  general  demurrer,  which  was  sustained 
by  the  circuit  court.  On  appeal  the  su- 
preme court  of  Indiana  held  that  there  was 
no  charge  that  the  city  proposed  to  remove 
the  double  track  already  laid,  and  that  the 
pleadings,  properly  construed,  only  involved 
the  right  to  construct  the  balance  of  the 
double  track;  that  even  if  tlie  ordinance  of 
1866  was  a  contract,  it  did  not  prevent  the 
city  from  exercising  the  police  power,  and 
affirmed  the  judgment.  174  Ind.  203,  36 
L.R.A.(N.S.)  860,  89  N.  E.  885,  91  N.  E. 
809. 

Mr.  G.  W.  Kretzingcr,  for  plaintiff  in 
error : 

The  Supreme  Court  of  the  United  States 
determines  for  itself  whether  there  is  an 
existing  contract,  and  where  there  is  diver- 
sity of  state  decisions,  the  first  in  time  may 
constitute  the  obligation  of  the  contract  and 
the  measure  of  rights  under  it. 

McGahey  v.  Virginia,  135  U.  S.  662,  34 
L.  ed.  304,  10  Sup.  Ct.  Rep.  972;  Shelby 
County  V.  Union  &  Planters'  Bank,  161  U.  S. 
149,  40  L.  ed.  650,  16  Sup.  Ct.  Rep.  658; 
Northern  P.  R.  Co.  v.  Minnesota,  208  U.  S. 
683,  590,  52  L.  ed.  630,  633,  28  Sup.  Ct.  Rep. 
341;  Mobile  k  O.  R.  Co.  v.  Tennessee,  153 
U.  S.  486,  38  L.  ed.  793,  14  Sup.  Ct.  Rep. 
968;  Pleasant  Twp.  v.  iEtna  L.  Ins.  Co.  13S 
U.  S.  67,  72,  34  L.  ed.  864,  11  Sup.  Ct.  Rep. 
215;  Muhlker  v.  New  York  &  H.  R.  Co.  197 
U.  S.  544,  49  L.  ed.  872,  25  Sup.  Ct.  Rep. 
522;  Newport  Light  Co.  v.  Newport,  151 
U.  S.  527,  636,  38  L.  ed.  259,  262,  14  Sup. 
Ct.  Rep.  429. 

Under  the  Indiana  statutes  cities  have 
general  jurisdiction  over  streets,  and  under 
this  general  power  the  right  to  occupy 
streets  by  railroad  tracks  may  be  granted. 

Tate  V.  Ohio  &  M.  R.  Co.  7  Ind.  482 ;  In- 
dianapolis  &  C.  R.  Co.  v.  State,  37  Ind.  489; 
Haslett  V.  New  Albany  Belt  &  Terminal  R. 
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Co.  7  Ind.  App.  608,  34  N.  E.  845;  Kistner 
V.  Indianapolis,  100  Ind.  218;  New  Castle  v. 
Lake  Erie  &  W.  R.  Co.  1^5  Ind.  18,  57  N.  E. 
616;  Dantzer  v.  Indianapolis  Union  R.  Co. 
141  Ind.  604,  34  L.R.A.  769,  50  Am.  St  Rep. 
843,  39  N.  E.  223;  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  Noftsger,  148  Ind.  101,  47  N.  E. 
332;  Decker  v.  Evansville  Suburban  &  N. 
K.  Co.  133  Ind.  493,  33  N.  E.  349;  Dwenger 
v.  Chicago  &  G.  T.  R.  Co.  98  Ind.  153. 

The  decisions  of  the  supreme  court  of 
Indiana  first  in  point  of  time  hold  that  an 
ordinance  making  a  grant  similar  to  this  is 
a  contract  which  the  municipality  cannot 
subsequently  impair. 

Williams  y.  Citizens'  R.  Co.  130  Ind.  71, 
15  LJt.A.  64,  30  Am.  St.  Rep.  201,  29  N.  E. 
408;  Indianapolis  v.  Indianapolis  Gaslight 
Si  Coke  Co.  66  Ind.  396;  Western  Paving  & 
Supply  Co.  V.  Citizens'  Street  R.  Co.  128 
Ind.  629,  10  L.R.A.  770,  25  Am.  St.  Rep. 
462,  26  N.  E.  188,  28  N.  £.  88;  Indianapolis 
V.  Consumers'  Gas  Trust  Co.  140  Ind.  107, 
27  L.RJ^.  514,  49  Am.  St.  Rep.  183,  39  N.  E. 
433. 

The  interest  of  the  abutting  owners  can- 
not be  destroyed  or  impaired  under  this  or 
any  other  ordinance  without  compensation. 

Burkam  t.  Ohio  &  M.  R.  Co.  122  Ind.  345, 
23  N.  E.  799;  Porter  v.  Midland  R.  Co.  125 
Ind.  481,  25  N.  E.  656;  Chicago,  St.  L.  & 
P.  R.  Co.  V.  Eisert,  127  Ind.  156,  26  N.  E. 
759. 

Mere  failure  to  exercise  the  right  to  lay 
down  the  second  track  did  not  extinguish 
the  right  to  do  so.  The  grant  was  pros- 
pective, and  it  was  made  in  view  of  the  ex- 
tension of  commerce  and  increase  of  busi- 
ness and  the  better  development  of  the  coun- 
try. 

People's  Pass.  R.  Co.  v.  Baldwin,  14  Phila. 
231;  Philadelphia,  W.  ft  B.  R.  Co.  v.  Wil- 
liams, 54  Pa.  103;  Columbus  v.  Columbus  & 
S.  R.  Co.  37  Ind.  299;  Noblesville  v.  I.%ke 
Erie  &  W.  R.  Co.  130  Ind.  4,  29  N.  E.  484; 
White  V.  Chicago,  St.  L.  A  P.  R.  Co.  122 
Ind.  317,  7  L.R.A.  257,  23  N.  E.  782;  Chica- 
go, St.  L.  ft  P.  R.  Co.  V.  Eisert,  127  Ind.  156, 
26  N.  E.  759;  Africa  v.  Knoxville,  70  Fed. 
731;  Brunswick  ft  W.  R.  Co.  v.  Waycross, 
91  Ga.  573,  17  S.  E.  674. 

Even  if  South  Bend  had  granted  a  license 
pure  and  simple  to  tlie  railway  company  to 
occupy  the  street  in  question  with  railroad 
tracks,  it  could  not  be  revoked  after  accept- 
ance and  use  by  the  railway  company. 

Buchanan  v.  Logansport,  C.  ft  S.  W.  R. 
Co.  71  Ind.  266;  Lane  v.  Miller,  27  Ind. 
534;  New  Castle  v.  Lake  Erie  ft  W.  R.  Co. 
165  Ind.  20,  57  N.  E.  516;  Rio  Grande  R. 
Co.  V.  Brownsville,  45  Tex.  96;  People  ex 
rel.  Bliss  v.  Chicago  West  Div.  R.  Co.  118 
111.  119,  7  N.  £.  116;  State,  Hudson  Teleph. 
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Co.  Prosecutor,  v.  Jersey  Gty,  49  N.  J.  L. 
303,  60  Am.  Rep.  619,  8  Atl.  123. 

Mr.  A.  B.  Browne  also  for  plaintiff  in 
error. 

Messrs.  Harry  R.  Wair,  Louis  T. 
Mlchener,  and  Iden  S.  Romig,  for  de- 
fendants in  error: 

It  is  for  the  state  court  to  say  whether 
the  particular  cause  of  action  has  been 
sufficiently  alleged,  and  also  the  scope  and 
theory  of  the  pleading,  and  the  meaning  to 
be  given  its  various  allegations  as  measured 
by  the  rules  applicable  to  the  pleading  ob- 
taining in  the  state. 

Vandalia  R.  Co.  v.  Indiana,  207  U.  S. 
359,  52  L.  ed.  246,  28  Sup.  Ct.  Rep.  130; 
Newport  Light  Co.  v.  Newport,  151  U.  S. 
529,  636,  38  L.  ed.  260,  262,  14  Sup.  Ct. 
Rep.  429;  Iowa  C.  R.  Co.  v.  Iowa,  160  U.  S. 
389,  40  L.  ed.  467,  16  Sup.  Ct.  Rep.  344; 
Northern  P.  R.  Co.  v.  Paine,  119  U.  S.  561, 
30  L.  ed.  513,  7  Sup.  Ct.  Rep.  323;  Chapman 
V.  Goodnow  (Chapman  v.  Crane)  123  U.  S. 
540,  31  L.  ed.  235,  8  Suj^.  Ct.  Rep.  211; 
Beaupr^  v.  Noyes,  138  v!  S.  397,  401,  34 
L.  ed.  991,  992,  11  Sup.  a.  Rep.  296;  Klin- 
ger  V.  Missouri,  13  Wall.  257,  263,  20  L.  ed. 
635,  637;  Speed  v.  McCarthy,  181  U.  S.  269, 
45  L.  ed.  855,  21  Sup.  Ct.  Rep.  613. 

No  question  is  presented  here  as  to  the 
double  track  rights  of  the  railroad  company 
on  Division  street  east  of  Michigan  street. 

Fergus  Falls  v.  Fergus  Falls  Water  Co. 
19  C.  C.  A.  212,  36  U.  S.  App.  480,  72  Fed. 
873. 

The  complaint  of  plaintiff  in  error  should 
state  facts  to  show  that  the  city  council 
acted  wantonly  or  maliciously,  or  through 
bribery,  or  without  legislative  authority; 
otherwise  the  presumption  is  in  favor  of 
the  legality  of  the  council's  action. 

Cleveland,  C.  C.  ft  I.  R.  Co.  v.  Harrington, 
131  Ind.  436,  ;50  N.  E.  37;  Jamieson  v.  In- 
diana Natural  Gas  ft  Oil  Co.  128  Ind.  555, 
12  L.R.A.  652,  3  Inters.  Com.  Rep.  613,  28 
N.  E.  76;  Peru  v.  Gleason,  91  Ind.  567; 
Fry  V.  State,  63  Ind.  560,  30  Am.  Rep.  238; 
Columbus  Gaslight  ft  Coke  Co.  v.  Columbus, 
50  Ohio  St  65,  19  L.R.A.  510,  40  Am.  St. 
Rep.  648,  33  N.  E.  292;  Wabash  R.  Co.  v. 
Defiance,  167  U.  S.  88,  42  L.  ed.  87,  17  Sup. 
Ct.  Rep.  748;  Snouffcr  v.  Cedar  Rapids  ft 
M.  C.  R.  Co.  118  Iowa,  288,  92  N.  W.  79; 
Paxson  V.  Sweet,  13  N.  J.  L.  196;  State, 
Trenton  Horse  R.  Co.  Prosecutor,  v.  Tren- 
ton, 53  N.  J.  L.  132,  11  L.R.A.  410,  20  Atl. 
1076. 

Those  who  enter  into  such  contract  rela- 
tions with  the  city  as  render  their  property 
reasonably  subject  to  control  do  so  with  the 
knowledge  that  the  police  power  is  an  in- 
alienable and  continuing  authority  in  the 
city. 

Indiana  R.  Co.  v.  Calvert,  168  Ind.  321, 
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10  L.R.A.(N.S.)  780,  80  N.  E.  961,  11  Ann. 
Cas.  635;  Baltimore  v.  Baltimore  Trust  & 
G.  Co.  166  U.  S.  673,  41  L.  ed.  1160,  17 
Sup.  Ct.  Rep.  696;  Vandalia  R.  Co.  v.  State, 
166  Ind.  219,  117  Am.  St.  Rep.  370,  76  N.  E. 
980. 

Mr.  Justice  iJaniar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

In  1868  the  city  council  of  South  Bend, 
by  ordinance,  granted  plaintiff's  predecessor 
in  title  the  right  to  lay  a  double  track  over 
a  part  of  Division  street.  The  company 
built  a  single  track  in  1871,  and  a  double 
track  for  part  of  the  way  in  1881;  but,  on 
attempting  in  1902  to  extend  it,  for  the 
balance  of  the  authorized  distance,  was 
prevented  from  doing  so  because  the  city 
had  repealed  so  much  of  the  ordinance  of 
1868  as  related  to  double  tracks.  In  the 
record  here  it  appears  that,  in  the  litiga- 
tion which  followed,  the  action  of  the  city 
was  sustained  on  the  ground  that  the  repeal 
was  presumptivAy  a  reasonable  exercise  ef 
the  police  power,  and  not  a  legislative  im- 
pairment of  the  contract  ordinance. 

The  assignment  of  error  on  this  ruling 
presents  a  question  which  this  court  is 
bound  to  decide  for  itself,  independent  of  de- 
cisions of  the  state  court.  Northern  P.  R. 
Co.  v.  Minnesota,  208  U.  S.  590,  52  L.  ed. 
633,  28  Sup.  Ct.  Rep.  341.  In  doing  so  it 
is  necessary  first  to  determine  whether  the 
city  had  legislative  authority  to  pass  the 
ordinance;  for,  if  there  was  no  such  power, 
the  grant  was  void,  and  the  repeal  was  not 
so  much  the  impairment  of  the  obligation 
of  a  contract,  as  the  withdrawal  of  an  as- 
sent to  occupy  the  streets. 

We  are,  however,  relieved  of  the  neces- 
sity of  making  any  extended  inquiry  on 
this  primary  question,  because  the  Indiana 
statute  provided  that  the  railroad  might  be 
built  through  any  city  that  would  give  its 
consent.  In  a  suit  by  an  abutting  owner, 
the  supreme  court  of  the  state,  construing 
this  very  ordinance  of  1868,  held  that  the 
city  had  power  to  pass  it,  "the  laying  out 
and  operating  of  the  railway  being  a  new 
and  improved  method  of  using  the  streets, 
germane  to  its  principal  object.''  Dwenger 
V.  Chicago  &  G.  T.  R.  Co.  98  Ind.  153.  In 
other  cases  that  court  held  that  the  statute 
authorized  cities  to  grant  franchises  to  lay 
tracks  in  the  streets;  that  such  an  ordi- 
nance created  that  which  is  in  the  nature  of 
a  contract  "which  the  municipality  itself 
cannot  materially  impair."  Williams  v.  Cit- 
izens' R.  Co.  130  Ind.  73,  15  L.R.A.  64,  30 
Am.  St.  Rep.  201,  29  N.  E.  408 ;  New  Castle 
V.  Lake  Erie  &  W.  R.  Co.  155  Ind.  24,  57 
N.  E.  516.  These  rulings  accord  with  the 
decisions  in  other  jurisdictions  and  by  this 
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court  in  Louisville  v.  Cumberland  Teleph.  & 
Teleg.  Co.  224  U.  S.  649,  56  L.  ed.  934,  32 
Sup.  Ct.  Rep.  572,  holding  that  an  ordi- 
nance conferring  a  street  franchise,  passed 
by  a  municipality  under  legislative  authori- 
ty, created  a  valid  contract,  binding  and  en- 
forceable according  to  its  terms. 

2.  If,  then,  the  city  of  South  Bend  was 
authorized  to  pass  this  ordinance,  which 
granted  an  easement,  the  contract  cannot 
be  impaired  unless,  as  claimed  by  the  de- 
fendant, the  railroad  took  subject  to  a  right 
to  amend  or  repeal,  in  the  exercise  of  the 
police  power.  And  many  cases  are  cited 
in  support  of  the  proposition  that  the  grant 
of  authority  to  use  the  streets  of  a  city 
does  not  prevent  the  subsequent  passage  of 
ordinances*  needed  for  the  preservation  of 
the  public  safety  and  convenience.  Some 
of  the  cases  turned  on  the  question  as  to 
thQ  city's  want  of  legislative  power  to 
make  the  grant  in  the  first  instance.  Others 
held  that  charter  grants  did  not  prevent  the 
state  from  subsequently  repealing  franchis- 
es, which,  in  their  operation,  were  injurious 
to  the  morals  or  health  of  the  public,  as  in 
the  lottery,  liquor,  and  fertilizer  cases. 
Stone  v.  Mississippi,  101  U.  S.  814,  26  L.  ed. 
1079;  Boston  Beer  Co.  v.  Massachusetts,  97 
U.  S.  26,  24  L.  ed.  98&;  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  669, 
24  L.  ed.  1036.  Others  related  to  the  change 
of  paving,  grade,  and  location  of  viaducts. 
All  of  them  recognize  the  municipality's 
control  of  the  use  of  the  streets  by  travelers 
on  foot  or  in  vehicles,  as  well  as  the  use  by 
companies  which  have  a  franchise  to  lay 
tracks  over  which  to  haul  cars. 

Undoubtedly  the  railroad  here  took  no 
vested  interest  in  the  maintenance  of  the 
laws  or  regulations  of  force  when  the  or- 
dinance was  passed  in  1868,  but  the  rights 
acquired  were  subject  to  the  power  of  the 
municipality  to  pass  reasonable  regulations 
necessary  to  secure  the  public  safety. 
Northern  P.  R.  Co.  v.  Minnesota,  208  U.  S. 
583,  62  L.  ed.  630,  28  Sup.  Ct.  Rep.  341.  And 
while  the  franchise  to  lay  and  u^e  a  double 
track  was  a  contract  which  could  not  be  im- 
paired, yet,  as  the  police  power  r2maiAed 
efficient  and  operative,  the  municipality  had 
ample  authority  to  make  regulations  neces- 
sitating changes  of  a  nature  which  could 
not  have  been  compelled  if  the  grant  had 
been  from  it  as  a  private  proprietor.  The 
city  could  therefore  legislate  as  to  cross- 
ings >  grades,  character  of  rails,  rate  of 
speed,  giving  of  signals,  and  the  details  of 
operating  track  and  train,  regulating  the 
use  of  the  franchise,  and  preserving  the  con- 
current rights  of  the  public  and  the  coir- 
pany.  And,  as  in  the  viaduct  cases,  it  might 
require  these  tracks  to  be  lowered  or  elevated 
(Chicago,  B.  k  Q.  R.  Co.  v.  Nebraska,  170 
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U.  S.  57,  42  L.  ed.  948,  18  Sup.  Ct.  Rep. 
513);  or,  the  franchise,  and  not  the  par- 
ticular location,  being  the  essence  of  the 
contract,  the  city  under  the  power  to  regu- 
late, might  compel  the  company  to  remove 
the  tracks  from  the  center  to  the  side,  or 
from  the  side  to  the  center,  of  the  street. 
New  Orleans  Gaslight  Co.  v.  Drainage  Com- 
mission, 197  U.  S.  453,  49  L.  ed.  831,  25 
Sup.  Ct.  Kep.  471;  Macon  Consol.  Street 
R.  Co.  V.  Macon,  112  Ga.  783,  38  S.  E.  60; 
Atlantic  &  B.  R.  Co.  v.  Cordele,  128  Ga. 
296,  57  S.  E.  493;  Snouffer  v.  Cedar  Rap- 
ids, 118  Iowa,  288  (5),  92  N.  W.  79. 

These,  however,  are  examples  of  the  per- 
sistence of  the  power  to  regulate,  and  do 
not  sustain  the  validity  of  the  repealing 
ordinance  of  1901,  since  it  is  not  regulative 
of  the  use,  but  destructive  of  the  franchise. 
In  every  case  like  this,  involving  an  inquiry 
as  to  whether  a  law  is  valid,  as  an  exer- 
tion of  the  police  power,  or  void,  as  im- 
pairing the  obligation  of  a  contract,  the  de- 
termination must  depend  on  the  nature  of 
the  contract  and  the  right  of  government 
to  make  it.  The  difference  between  the  two 
classes  of  cases  it  that  which  results  from 
the  want  of  authority  to  barter  away  the 
police  power,  whose  continued  existence  is 
essentia]  to  the  well-being  of  society,  and 
the  undoubted  right  of  government  to  con- 
tract as  to  some  matters,  and  the  want  of 
power,  when  such  contract  is  made,  to  de- 
stroy or  impair  its  obligation.  New  Orleans 
Gaslight  Co.  v.  Louisiana  Light  &  H.  P.  & 
Mfg.  Co.  115  U.  8.  650,  29  L.  ed.  516,  6 
Sup.  Ct.  Rep.  252. 

The  state,  with  its  plenary  control  over 
the  streets,  had  this  governmental  power 
to  make  the  grant.  There  was  nothing  con- 
trary to  public  policy  in  any  of  its  terms, 
and  being  valid  and  innocuous,  the  police 
power  could  not  be  invoked  to  abrogate  it 
as  a  whole  or  to  impair  it  in  part.  Walla 
Walla  V.  Walla  Walla  Water  Co.  172  U.  S. 
17,  43  L.  ed.  348,  19  Sup.  Ct.  Rep.  77. 
Tracks  laid  in  a  street,  under  legislative 
authority,  become  legalized,  and,  when  used 
in  the  customary  manner,  cannot  be  treated 
as  unlawful,  either  in  maintenance  or  op- 
eration. As  said  by  this  court:  "A  rail- 
way over  .  .  .  the  streets  of  the  city 
of  Washington  may  be  authorized  by  Con- 
gress, and  if,  when  used  with  reasonable 
eare,  it  produces  only  that  incidental  incon- 
venience which  unavoidably  follows  the  ad- 
ditional occupation  of  the  streets  by  its 
cars,  with  the  noises  and  disturbances  nec- 
essarily attending  their  use,  no  one  can  com- 
plain that  he  is  incommoded."  Baltimore  & 
P.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S. 
317,  331,  27  L.  ed.  739,  744,  2  Sup.  Ct.  Rep. 
719.  The  Inconvenience  consequent  upon  the 
running  of  a  railroad  through  a  city,  under 
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state  authority,  is  not  a  nuisance  in  law, 
but  is  insuperably  connected  with  the  exer- 
cise of  the  franchise  granted  by  the  state. 
If  the  police  power  could  lay  hold  of  such 
inconveniences,  and  make  them  the  basis  of 
the  right  to  repeal  such  an  ordinance,  the 
contract  could  be  abrogated  because  of  the 
very  growth  in  population  and  business  the 
railroad  was  intended  to  secure. 

The  power  to  regulate  implies  the  exist- 
ence, and  not  the  destruction,  of  the  thing 
to  be  controlled.  And  while  the  city  re- 
tained the  power  to  regulate  the  streets 
and  the  use  of  the  franchise,  it  could  neither 
destroy  the  public  use  nor  impair  the  pri- 
vate contract,  which,  as  it  contemplated 
permanent,  and  not  temporary,  structures, 
granted  a  permanent,  and  not  a  revocable, 
franchise.  Both  the  street  and  the  railroad 
were  arteries  of  commerce.  Both  were 
highways  of  public  utility,  and  both  were 
laid  out  subject  to  the  authority  of  the 
state,  though  the  power  to  regulate  the  use 
of  the  streets  has  been  delegated  to  the 
municipality.  So  that,  while  the  company 
was  itself  authorized  to  select  the  route  be- 
tween the  terminal  points  named  in  the 
charter,  it  could  not  use  streets  without  the 
consent  of  the  city  through  which  the  line 
ran.  In  determining  whether  they  would 
grant  or  refuse  that  consent  the  municipal 
authorities  were  obliged  to  balance  the  pres- 
ent and  prospective  inconveniences  of  hav- 
ing trains  operated  through  its  streets 
against  the  advantage  of  having  the  railroad 
accessible  to  its  citizens.  It  could  have 
refused  its  consent,  except  on  terms ;  it 
could  have  forced  the  road  to  the  outskirts 
of  the  town,  or  could  have  permitted  the 
company  to  lay  tracks  in  the  more  thickly 
settled  parts  of  the  city.  When  such  con- 
sent was  once  given,  the  condition  precedent 
had  been  performed,  and  the  street  f ranch  ise 
was  thereafter  held,  not  from  the  city,  but 
from  the  state;  which,  however,  did  not  con- 
fer upon  the  municipality  any  authority  to 
withdraw  that  consent,  nor  was  there  any 
attempt  by  the  council  to  reserve  such  pow- 
er in  the  ordinance  itself. 

It  is  said,  however,  that  even  if  the  city 
could  not  prevent  the  use  of  the  rails  al- 
ready laid,  it  could  repeal  so  much  of  the 
ordinance  as  related  to  that  part  of  the 
street  on  which  the  double  track  had  not 
been  actually  built.  But  this  was  not  a 
grant  of  several  distinct  and  separate  fran- 
chises, where  the  acceptance  and  use  of  one 
did  not  necessarily  execute  the  contract  as 
to  others  not  connected  with  the  main  object 
of  the  ordinance,  and  not  at  the  time  di- 
rectly within  the  contemplation  of  the  par- 
ties. Pearsall  v.  Great  Northern  R.  Co. 
161  U.  S.  673,  40  L.  ed.  847,  16  Sup.  Ct. 
Rep.   705.     This   franchise   was   single   and 
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specific;  and  when  accepted  and  acted  upon 
became  binding, — not  foot  by  foot,  as  the 
rails  were  laid,  but  as  an  entirety.  Here 
the  company  not  only  accepted  the  ordi- 
nance and  constructed  the  road,  but,  relying 
on  the  franchise,  acquired  from  the  abutters 
by  purchase  or  condemnation  an  18-foot 
strip  with  a  view  of  laying  thereon  a  double 
track  as  the  increase  in  business  made  that 
necessary.  Subsequently  it  built  the  double 
track  for  a  part  of  the  distance,  and  has  not 
abandoned  or  forfeited  the  right  to  use  the 
balance  of  the  easement  when  needed  for 
the  discharge  of  its  public  duties  as  a  car- 
rier. 

The  ordinance  passed  in  pursuance  of  the 
Indiana  statute  was  an  entirety.  When  ac- 
cepted it  became  binding  in  its  entirety. 
If  the  city  has  the  right  to  repeal  the  spe- 
cific provisions  of  the  contract,  it  has  the 
like  right  to  repeal  the  more  general  grant 
to  lay  a  single  track.  If  South  Bend  can 
do  so,  every  other  municipality  having 
granted  like  rights,  under  similar  ordi- 
nances, and  affecting  every  line  gf  railway 
in  the  country,  can  repeal  the  franchise  to 
use  double  or  single  track.  On  the  ground 
of  congestion  of  traffic,  the  state's  grant 
and  command  to  operate  a  continuous  road 
could  be  nullified  by  municipal  action,  to 
the  destruction  of  great  highways  of  com- 
merce, similar  in  their  nature  to  the  street 
itself.  Such  consequences,  though  improb- 
able, are  rendered  impossible  by  the  pro- 
vision of  the  Constitution  of  the  United 
States  prohibiting  the  impairment  of  the 
obligation  of  a  contract  by.  legislation  of  a 
state,  whether  acting  through  a  general 
assembly  or  a  municipality  exercising  dele- 
gated legislative  power.  Mercantile  Trust 
&  D.  Co.  V.  Columbus,  203  U.  S.  320,  51  L. 
ed.  202,  27  Sup.  Ct.  Rep.  83;  New  Orleans 
Gaslight  Co.  v.  Louisiana  Light  &  H.  P.  & 
Mfg.  Co.  116  U.  S.  650,  29  L.  ed.  616,  6  Sup. 
Ct.  Rep.  262;  City  R.  Co.  v.  Citizens'  Street 
R.  Co.  166  U.  S.  657,  41  L.  ed.  1114,  17  Sup. 
Ct.  Rep.  653.  See  also  Hestonville,  M.  &  F. 
Pass.  R.  Co.  v.  Philadelphia,  89  Pa.  210  (3) ; 
Suburban  Rapid  Transit  Co.  v.  New  York, 
128  N.  Y.  610,  620,  28  N.  E.  526;  Asbury 
Park  &  S.  G.  R.  Co.  v.  Neptune  Twp.  73  N. 
J.  Eq.  329-332,  67  Atl.  790;  Brunswick  & 
W.  R.  Co.  V.  Waycross,  91  Ga.  673,  17  S.  E. 
674;  Workman  v.  Southern  P.  R.  Co.  129 
Cal.  636,  62  Pac.  185,  316;  Africa  v.  Knox- 
ville,  70  Fed.  729;  Burlington  v.  Burlington 
Street  R.  Co.  49  Iowa,  144,  31  Am.  Rep. 
145;  Areata  v.  Areata  &,  M.  River  R.  Co. 
92  Cal.  639,  28  Pac.  676;  Detroit  v.  Detroit 
k  H.  PI.  Road  Co.  43  Mich.  147,  5  N.  W. 
276;  Seattle  v.  Columbia  &  P.  S.  R.  Co.  6 
(Wash.  379,  33  Pac.  1048 ;  Noblesville  v.  Lake 
iSrie  ft  W.  R.  Co.  130  Ind.  1,  29  N.  E.  484. 
'Obviously,  upon  the  clearest  considerations 
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of  law  and  justice,  the  grant  of  authority  to 
defendant,  when  accepted  and  acted  upon, 
became  an  irrevocable  contract,  ai^d  the  city 
is  powerless  to  set  it  aside.*'  St.  Louis  v. 
Western  U.  Teleg.  Co.  148  U.  S.  103,  37  U 
ed.  385,  13  Sup.  Ct.  Rep.  485. 

The  defendant  relies  on  Baltimore  v. 
Baltimere  Trust  &  G.  Co.  166  U.  S.  673,  41 
L.  ed.  1160,  17  Sup.  Ct.  Rep.  696,  where, 
however,  the  facts  were  materially  different. 
For  there  the  company  had  a  sweeping  grant 
to  lay  double  tracks  through  many  miles  of 
the  streets.  The  city  repealed  the  ordi- 
nance so  far  as  it  related  to  a  short  distance 
in  a  crowded  part  of  Lexington  street, 
which,  as  appears  in  the  original  record, 
varied  from  48  to  60  feet  in  width,  the  side- 
walks being  about  11  feet  in  width  and  the 
roadway  proper  being  about  29  feet  from 
curb  to  curb.  With  double  tracks,  there  was 
only  7^  feet  from  the  curb  to  the  nearest 
rail,  and,  allowing  for  the  overhanging  of 
the  car,  this  space  was  not  wide  enough  to 
permit  vans  and  large  wagons  to  pass.  At 
some  points  buggies  and  narrow  vehicles 
could  only  pass  by  running  the  wheels  on 
the  edge  of  the  sidewalk.  These  facta  are 
wholly  different  from  the  situation  disclosed 
by  this  record,  where  the  sweeping  grant 
conferred  the  right  to  lay  a  single  track, 
but  the  specific  grant  ''immediately  within 
the  contemplation  of  the  parties"  (Pearsall 
V.  Great  Northern  R.  Co.  161  U.  S.  673,  40 
L.  ed.  847,  16  Sup.  Ct.  Rep.  706)  was  a  defi- 
nite franchise  to  construct  this  particular 
double  track  between  designated  points  on 
Division  street,  which  is  82^  feet  wide,  or 
32  feet  wider  than  Lexington  street.  It  is 
admitted  that  a  double  track  has  been  actu- 
ally used  on  it  for  more  than  twenty  years. 

The  statute  and  the  ordinance  in  the 
Baltimore  Case  were  also  materially  differ- 
ent from  those  here  involved.  The  court  de- 
clined to  decide  whether  the  council  bad  the 
power  to  make  an  irrepealable  contract,  it 
being  sufficient  to  hold  that  the  direction  to 
lay  but  one  track  for  a  short  distance  on 
Lexington  street  did  not  substantially 
change  the  terms  of  the  contract,  granting 
such  very  broad  and  general  right  to  lay 
many  miles  of  double  track  throughout  the 
city.  But,  regardless  of  the  construction, 
there  was  no  impairment,  because  of  the 
important  fact  that  the  legislature  of  Mary- 
land had  ratified  the  street  ordinance  on 
condition  that  it  might  at  any  time  be 
amended  or  repealed  by  the  city  council. 

That  decision,  based  on  such  different 
facts  and  on  such  different  statute  and  ordi- 
nance, is  not  applicable  here,  where  the  city 
of  South  Bend  sought  to  repeal  a  part  of  a 
street  franchise  granted  in  pursuance  of  a 
state  statute  which,  while  it  authorized  the 
city  to  consent,  reserved  to  it  no  such  power 
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to  repeal.  As  said  in  Indianapolis  v.  Indian- 
apolis Gaslight  &  Coke  Co.  66  Ind.  402,  such 
a  contract  ordinance  does  not  in  the  least 
restrict  the  legislative  powers  of  the  city, 
except  that,  as  the  sanctity  of  the  contract 
is  shielded  hy  the  Constitution  of  the 
United  States,  it  cannot,  in  the  exercise  of 
its  legislative  power,  impair  its  validity; 
for  it  would  be  a  solecism  to  hold  that  a  mu- 
nicipal corporation  can  impair  the  validity 
of  a  contract,  when  the  state  'which  created 
the  corporation,  by  its  most  solemn  acts, 
has  no  such  power." 

The  facts  stated  in  the  complaint,  and  ad- 
mitted by  the  demurrer,  raise  no  presump- 
tion that  the  repeal  was  the  reasonable 
exercise  of  the  police  power,  but,  on  the  con- 
trary, show  that  the  contract  of  1868  was 
materially  impaired  by  the  ordinance  of 
1901,  in  violation  of  the  provisions  of  art. 
1,  §  10,  of  the  Constitution.  The  judgment 
is  reversed  and  the  case  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Mr.  Justice  Day  concurs  in  the  result 
on  the  ground  that  the  facts  stated  in  the 
complaint  and  admitted  by  the  demurrer 
raise  no  presumption  that  the  repeal  was 
the  reasonable  exercise  of  the  police  power, 
and  thai  nothing  else  is  necessary  to  be  de- 
cided. 

Mr.  Justice  Hnghes  and  Mr.  Justice 
Pitney  dissent. 


OKLAHOMA  SI7PREMS  COURT. 

JOSEPH   M.   GRISSOM   et   al.,   Flffs.    in 

Err., 

V. 

GEORGE  C.  BEIDLEMAN  et  al. 

(—  Okla.  ■— ,  129  Pac.  863.) 

Infant  —  minor  —  suit  —  attorneys* 
fees. 

1.  Where  suit  was  brought  in  the  name  of 

Headnotcs  by  WnxiAMS,  J. 


a  minor  who  was  under  the  age  of  eighteen 
years,  by  direction  of  her  next  friend,  to 
protect  the  infant's  title  to  certain  real  es- 
tate, held,  that  the  counsel  could  not  re- 
cover in  an  action  at  law  against  the  minor 
for  services  in  such  suit. 

(a)  Such  services  are  not  regarded  as 
necessaries,  and  may  be  avoided  by  the  in- 
fant, even  under  express  promise. 

Same  —  contract  —  disaffirmance. 

2.  The  disaffirmance  of  a  contract  made  by 
an  infant  nullifies  it,  and  renders  it  void 
ah  initio;  and  the  parties  are  returned  to 
the  same  condition  as  if  the  contract  had 
never  been  made. 

(a)  After  the  infant  has  disaffirmed  the 
contract,  anyone  may  take  advantage  of 
such  disaffirmance. 

Same  —  method  —  effectiTcness. 

3.  An  infant  may  avoid  his  act  or  con- 
tract by  different  means,  according  to  the 
nature  of  the  act  and  the  circumstances  of 
the  case. 

(a)  Any  act  showing  unequivocally  a  re- 
nunciation of,  or  a  disposition  not  to  abide 
by,  a  contract  made  during  minority,  is  suf- 
ficient to  avoid  it. 

Appeal  —  default  —  extent  of  review. 

4.  Upon  a  petition  in  error  to  reverse  a 
judgment  by  default,  such  defects  in  the 
petition  as  could  have  been  taken  advantage 
of  under  general  demurrer  may  be  brought 
under  review;  and  if  the  allegations  of  the 
petition  are  insufficient  to  sustain  the  judg- 
ment, the  same  will  be  reversed. 

(a)  Where  an  error  is  apparent  on  the 
judgment  roll  or  reeord  of  the  trial  court, 
the  same  will  be  considered  on  review  here, 
although  no  exception  was  taken  thereto^ 

(December  31,  1912.) 

ERROR  to  the  District  Court  for  Okmul- 
gee County  to  review  a  judgment  in 
plaintiffs'  favor  in  an  action  brought  to  re- 
cover for  services  rendered  to  a  minor  in  a 
suit  to  recover  her  interest  in  certain  lands. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  S.  McRea  and  George 
James,  for  plaintiffs  in  error: 

The  rule  which  precludes  a  minor  from 
making  a  contract  binding  in  law  also  pre- 
cludes him  from  ratifying  a  contract  made 


Note,  »  Infants:  liability  for  legal  serv- 
ices. 

It  is  generally  held  that  legal  services 
pertaining  to  the  personal  relief,  protec- 
tion, or  liberty  of  an  infant,  or  to  the  prose- 
cution of  actions  for  personal  injuries, 
should  be  classed  as  necessaries,  and  the 
infant  liable  for  reasonable  compensation. 

Enforcing  or  protecting  civil   rights — 

generally. 

In  Ex  parte  Smithson,  108  Tenn.  442,  67 
S.  W.  864,  it  is  held  that  attorneys  who 
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have  represented  an  infant  in  litigation  and 
rendered  him  valuable  services  are  entitled 
to  a  lien  on  his  recovery  for  reasonable 
compensation. 

A  promise  by  an  infant  to  pay  for  neces- 
saries consisting  of  services  of  an  attorney 
in  conducting  a  lawsuit  will  be  implied, 
where  the  suit  was  brouglit  by  her  next 
friend,  was  legally  proper,  and  the  infant 
conferred  with  the  attorney,  appeared  as  a 
witness,  and  profited  by  the  successful 
prosecution  of  the  suit.  Crafts  v.  Carr,  24 
R.  I.  397,  60  L.R.A.  128,  96  Am.  St.  Rep. 
721,  63  Atl.  275. 
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in  fact,  and  a  man  is  incapable  of  binding 
iiimself  either  by  contract  or  by  affirmance 
until  he  reaches  his  majority. 

Sanger  v.  Hibbard,  43  C.  C.  A.  636,  104 
Fed.  455;  Hastings  v.  Dollarhide,  24  Cal. 
195;  McCarty  v.  Woodstock  Iron  Co.  92 
Ala.  463,  12  L.R.A.  136,  8  So.  417;  Black  v. 
Hills,  36  111.  376,  87  Am.  Dec.  224;  Allen 
V.  Poole,  64  Miss.  323;  MacGreal  v.  Taylor, 
107  U.  S.  688,  42  L.  ed.  326,  17  Sup.  Ct. 
Rep.  961;  Mette  v.  Feltgen,  148  111.  357,  36 
N.  E.  81;  Rice  v.  Boyer,  108  Ind.  472,  68 
Am.  Rep.  63,  9  N.  E.  420. 

The  contract  herein  is  not  for  necessaries. 

Lawson,  Contr.  §  137  (c) ;  Phelps  v.  Wor- 
cester, 11  N.  H.  61;  Dillon  v.  Bowles,  8 
Mo.  App.  419;  Englebert  v.  Troxell  (Engle- 
bert  V.  Pritchett),  40  Neb.  196,  26  L.RJk. 


177,  42  Am.  St.  Rep.  665,  68  N.  W.  862; 
Cobbey  v.  Buchanan,  48  Neb.  391,  67  N.  W, 
176. 

The  agreement  in  this  case  was  an  ex- 
ecutory one,  and  was  therefore  not  binding 
on  the  infant. 

22  Cyc.  692,  d,  note  44;  Gregory  v.  Lee, 
64  Conn.  407,  25  L.R.A.  618,  30  Atl.  63; 
Barnes  v.  Barnes,  50  Conn.  672;  Trainer  v. 
Trumbull,  141  Mass.  527,  6  N.  E.  701; 
Earle  v.  Reed,  10  Met.  387;  Thomas  v. 
Dike,  11  Vt.  273,  34  Am.  Dec.  690;  Jones  v. 
Valentines'  School,  122  Wis.  318,  99  N.  W. 
1043;  Peck  v.  Cain,  27  Tex.  Civ.  App.  38, 
63  S.  W.  177. 

The  infant  had  a  right  to  disaffirm  her 

I  executory  contract,  she  being  liable  under 

the  law  only  for  the  reasonable  value  of  the 


The  chancery  court  of  Tennessee  may  al- 
low compensation  for  services  rendered  by 
counsel  to  an  infant  in  pending  cases. 
Yourie  v.  Nelson,  1  Tenn.  Ch.  614. 

It  seems  that  the  next  friend  of  an  infant 
may  employ  counsel  to  represent  him  and 
agree  on  the  compensation,  subject,  how- 
ever, to  the  limitations  that  the  fee  agreed 
upon  shall  be  reasonable,  and  this  is  a  ques- 
tion for  the  court. 

In  Pugh  v.  Dorsey,  8  Smedes  &  M.  379, 
the  jurisdiction  of  the  chancery  court  to 
decree  compensation  to  a  lawyer  who  had 
rendered  his  services  as  such  to  minors 
was  denied  on  the  ground  that  his  remedy, 
if  any,  was  at  law. 

Whether  a  lawsuit  is  necessary  for  an 
infant  must  be  determined  by  circumstances 
as  in  case  of  other  things  claimed  to  be 
necessaries,  and  where  infancy  is  shown,  the 
burden  of  proof  is  6n  the  plaintiff  to  show 
that  the  articles  sued  for  were  necessary 
for  the  infant,  whether  in  the  class  of  nec- 
essaries or  not.  Thrall  v.  Wright,  38  Vt. 
494. 

— action  for  personal  injury  or  death. 

Thus,  where  an  attorney  employed  by  a 
mother  to  institute,  in  behalf  of  an  infant, 
an  action  for  personal  injuries  for  a  60  per 
cent  contingent  fee,  a  charge  of  $470,  which 
was  $67.60  less  than  one  half  of  the  amount 
recovered,  was  in  Sanders  v.  Woodbury, 
146  Ky.  163,  142  S.  W.  207,  held  very  rea- 
sonable, the  court  intimating  that  a  fee  of 
60  per  cent  would  be  reasonable. 

So,  where  an  attorney  without  contract 
for  compensation  sued  for  recovery  of  dam- 
ages sustained  by  an  infant  having  no 
general  guardian,  and  the  guardian  ad 
litem,  after  consummation  of  a  proper  set- 
tlement before  trial,  contracted  to  pay  the 
attorney  60  per  cent  of  the  settlement  ob- 
tained, the  court  in  Ryan  v.  Philadelphia 
&  R.  Coal  &  I.  Co.  189  Fed.  253,  held  such 
contract  proper. 

So,  in  Hanlon  v.  Wheeler,  —  Tex.  Civ. 
App.  — ,  45  S.  W.  821,  an  action  against 
an  administrator  for  an  accounting,  the  rule 
was  laid  down  that  a  minor,  under  author- 
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ity  to  contract  for  necessaries,  could  en^ge 
an  attorney  to  conduct  a  personal  injury 
action;  that  attorneys  are  entitled  to  rea- 
sonable compensation  for  services  performed 
under  such  a  contract,  and  it  was  held  that, 
where  attorneys  contracted  with  an  infant's 
next  friend  to  conduct  an  action  for  per- 
sonal injuries  in  behalf  of  the  infant,  for 
half  of  the  amount  recovered,  and  recovered 
$9,639.10,  half  of  that  amount  was  reason- 
able compensation  and  chargeable  against 
the  infant's  estate. 

So  where,  at  the  request  of  a  father,  at- 
torneys, under  a  60  per  cent  contingent 
fee  contract,  brought  suit  to  recover  for 
personal  injuries  suffered  by  an  infant  in  a 
coal  mine,  such  fee,  being  customary  and 
reasonable  in  the  community,  was  in  Elk 
Valley  Coal  Min.  Co.  v.  Willis,  149  Ky.  449, 
149  8.  W.  894,  held  valid;  and  where,  with- 
out the  attorneys'  knowledge,  the  claim  was 
compromised  on  a  money,  property,  and  em- 
ployment basis,  it  was  held  that  the  attor- 
neys could  recover  from  the  defendant  com- 
pany not  only  60  per  cent  of  the  value  of 
the  money  and  property  received,  but  half 
of  the  value  of  the  employment  contract. 

So  it  is  held  in  Sutton  v.  Heinzle,  84  Kan. 
766,  34  L.R.A.(N.S.)  238,  116  Pac.  660, 
that,  whether  or  not  an  expressed  contract 
as  to  the  attorney's  compensation  for  con- 
ducting through  a  next  friend  a  personal 
injury  action  in  behalf  of  an  infant  was 
enforceable  according  to  its  terms,  the  serv- 
ices having  been  rendered  and  having  been 
beneficial  to  the  minor,  a  liability  exists 
to  pay  for  them  on  the  ground  that  they 
are  classed  as  necessaries. 

Where  an  attorney  obtained  a  settlement 
for  the  death  of  an  infant's  husband,  it  was 
held  in  Slusher  v.  Weller,  161  Ky.  203,  161 
S.  W.  684,  that,  having  qualified  as  admin- 
istrator, he  could  not  charge  for  services 
rendered  as  attorney,  but  that  he  was  en- 
titled to  the  amount  allowed  by  statute  for 
his  services  as  administrator. 

— breach  of  promise. 

Where  an  infant  having  no  guardian  en- 
gaged an  attorney  to  institute  a  breadi  of 
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Bcrvices  rendered,  and  not  upon  her  contract 
as  to  the  value. 

Lawson,  Contr.  §  139;  22  Cyc.  634,  508, 
691;  Engiebert  v.  Troxell  (Englebert  v. 
Pritchett)  40  Neb.  195,  26  L.R.A.  177,  42 
Am.  St.  Rep.  665,  58  N.  W.  856. 

Messrs.  Merwlne  A  Xewhouse  and 
George  C.  Boldleman  for  defendants  in 
error. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  only  question  to  be  determined  in 
this  proceeding  is  whether  the  contract 
entered  into  on  which  the  action  was  based, 
to  wit,  that  between  Leah  Gresham,  a  minor 
under  eighteen  years  of  age,  by  Vassie 
Gresham,    as    next   friend,    and   George   C. 


Beidleman,  an  attorney,  in  which  the  lat- 
ter was  employed  as  attorney  to  prosecute 
an  action  in  her  name  by  said  next  friend 
to  recover  her  interest  in  certain  lands,  was 
voidable.  "A  minor  cannot  give  a  delega- 
tion of  power,  nor  under  the  age  of  eighteen, 
make  a  contract  relating  to  real  property, 
or  any  interest  therein,  or  relating  to  any 
personal  property  not  in  his  immediate 
possession  or  control."  Comp.  Laws  (Okla.) 
1009,  §  5035;  Wilson's  Rev.  &  Anno.  Stat. 
1003,  §  3012.  A  minor  may  make  any  other 
contract  with  certain  exceptions;  the  ex- 
ception, including  §  5035,  supra,  subject 
only  to  his  power  of  disaffirmance,  and  sub- 
ject to  the  provisions  of  the  law  on  mar- 
riage and  on  master  and  servant.  Gomp. 
Laws    (Okla.)    1009,  §  6036;   Wilson,  Rev. 


promise  action  (Munson  v.  Washband,  31 
Conn.  303,  83  Am.  Dec.  151),  or  through 
next  friend  to  recover  damages  for  indecent 
assault  (Crafts  v.  Carr,  24  R.  I.  397,  60 
L.R.A.  128,  96  Am.  St.  Rep.  721,  53  Atl. 
275),  the  infant  was  held  liable  for  serv- 
ices as  necessaries. 

In  Petrie  v.  Williams,  68  Hun,  589,  23 
N.  Y.  Supp.  237,  where  the  legal  services 
involved  where  performed  at  the  request  of 
an  infant  in  an  action  for  breach  of  mar- 
riage contract,  the  court  laid  down  the  rule 
that,  although  an  infant  is  liable  for  serv- 
ices performed  for  her  by  an  attorney  when 
necessary  for  her  protection  or  the  protec- 
tion of  her  estate,  yet  she  is  liable  only  for 
the  actual  value  of  services  rendered,  and 
is  not  bound  by  any  contract  made  by  her 
to  the  amount. 


—enforcing  or  protecting  property  rights. 

■ 

Some  authorities  state  the  rule  broadly 
that  if  legal  services  rendered  in  connection 
with  an  infant's  property  are  beneficial  to 
the  infant  or  his  estate,  he  is  liable  for 
reasonable  counsel  fees. 

And  the  measure  of  compensation  where 
the  services  are  rendered  for  an  infant  hav- 
ing property,  touching  the  preservation  or 
administration  of  that  property,  should  de- 
pend upon  the  same  considerations,  and  be 
governed  by  the  same  rules,  as  those  which 
regulate  the  compensation  for  similar  serv- 
ices on  behalf  of  adults.  Bowling  v.  Scales, 
1  Tenn.  Ch.  618. 

The  rule  is  stated  in  Epperson  v.  Nugent, 
57  Miss.  45,  34  Am.  Rep.  434,  that  when  an 
infant  has  no  guardian,  but  has  rights  in- 
volved in  litigation,  and  a  lawyer  has 
espoused  the  cause  of  the  infant  and  de- 
voted his  services  to  the  protection  of  the  in- 
terests of  the  infant  in  such  litigation,  and 
as  the  result  of  the  litigation  an  estate  has 
been  secured  to  the  infant,  it  is  just  and 
proper,  and  within  the  principle  on  which  an 
mfant  is  held  liable  for  necessaries,  that  the 
reasonable  fees  of  such  counsel  should  be 
paid  out  of  the  estate  thus  obtained. 

Thus,  an  infant  was  held  liable  for  rea- 
sonable attorneys'  fees,  where  the  services 
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rendered  were  for  the  manifest  benefit  of 
the  infant  and  necessary  for  the  protection 
of  valuable  rights  belonging  to  him,  the  in- 
fant having  a  statutory  guardian  whose 
interests  were  so  antagonistic  to  the  inter- 
ests of  his  ward  that  the  court  refused  to 
allow  him  to  defend  him,  and  appointed  a 
guardian  ad  litem.  Owens  v.  Gunther,  75 
Ark.  37,  86  S.  W.  851,  5  Ann.  Cas.  130. 

And  where  an  attorney  at  the  request  of 
a  stepfather  recovered  property  for  the  in- 
fant, the  infant  was  held  liable,  the  serv- 
ices rendered  constituting  a  valuable  con- 
sideration for  a  deed  for  a  reasonable  share 
of  the  land  recovered.  Searcy  v.  Hunter, 
81  Tex.  644,  26  Am.  St.  Rep.  837,  17  S.  W. 
372. 

So,  it  was  held  proper  in  Sensenev  v. 
Repp,  94  Md.  77,  50  Atl.  416,  to  allow 
counsel  fees  out  of  the  proceeds  of  the  sale 
of  infants'  land,  for  services  rendered  for 
the  benefit  of  the  infants. 

Also,  in  Colgate  v.  Colgate,  23  N.  J.  Eq. 
372,  where  an  infant's  interest  in  real  prop- 
erty devised  required  protection,  the  court 
said:  "The  guardian  ad  litem  must  there- 
fore be  directed  to  employ  proper  counsel, 
approved  by  the  court,  to  represent  the  in- 
fant in  this  investigation,  whose  compensa- 
tion, as  well  as  the  expenses  necessarily 
incurred  in  the  investigation,  will  be  di- 
rected to  be  paid  by  the  trustee  out  of  the 
moneys  of  the  infant  in  his  hands." 

And  in  Westmoreland  v.  Martin,  24  S.  C. 
238,  where  it  is  held  that  an  attorney's 
right  to  fees  must  rest  on  contract  made 
with  the  party  who  is  charged  or  his  repre- 
sentative, the  court  said  {dictum) :  "Thus 
it  is  that  the  property  of  infants,  lunatics, 
and  others  who  must  appear  by  represen- 
tatives may  be  charged  for  the  fees  of  an 
attorney  employed  by  such  representatives." 

It  is' conceded  in  Connor  v.  Ashley,  57 
S,  C.  305,  35  S.  E.  646,  that  an  attorney 
is  entitled  to  pay  for  beneficial  services 
rendered  infants  in  a  will  case,  which  he 
seems  to  have  prosecuted  to  a  successful 
result.  The  real  controversy  in  the  case, 
however,  is  as  to  the  amount  of  such  fee. 

So,  where  an  infant  son  has  been  disin- 
herited by  the  will  of  his  father,  deceased, 
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ft  Anno.  Stat.  1903,  §  3913.  "A  minor  can- 
not disaffirm  a  contract,  otherwise  valid,  to 
pay  the  reasonable  value  of  things  neces- 
sary for  his  support,  or  that  of  his  family, 
entered  into  by  him  when  not  under  the 
care  of  a  parent  or  guardian  able  to  pro- 
vide for  him  or  them."  Comp.  Laws  (Okla.) 
1909,  §  5038;  Wilson,  Rev.  &  Anno.  Stat. 
1903,  §  3915.  '*A  minor  cannot  disaffirm 
an  obligation,  otherwise  valid,  entered  into 
by  him  under  the  express  authority  or  di- 
rection of  a  statute."  Comp.  Laws  (Okla.) 
1909,  §  5039;.  Wilson,  Rev.  &  Anno.  Stat. 
1903,  §  3916. 

In  all  cases  other  than  those  specified  in 
said  §§  3915  and  3916,  Wilson's  Rev.  & 
Anno.  Stat.  1903  (§§  5038  and  5039,  Comp. 
Laws  of  Okla.  1909),  the  contract  of  a 
minor  made  by  him  whilst  he  is  under  .the 
age  of  eighteen  may  be  disaffirmed  by  the 
minor  himself,  either  before  his  majority 
or  within  one  year's  time  afterwards,  or  in 
case  of  his  death,  by  his  heirs  or  personal 


representative;  and  if  the  contract  be  made 
by  the  minor  while  he  is  over  the  age  of 
eighteen  years,  it  may  be  disaffirmed  in  law 
only  upon  restoring  the  consideration  to 
the  party  from  wliom  it  was  received,  or 
paying  its  equivalent,  with  interest.  Comp. 
Laws  (Okla.)  1909,  §  5037;  Wilson,  Rev. 
&  Anno.  Stat.  1903,  §  3914.  See  Crafts  v. 
Carr,  24  R.  I.  397,  60  L.R.A.  128,  96  Am. 
St.  Rep.  721,  53  Atl.  275;  Hall  v.  Butter- 
field,  59  N.  H.  354,  47  Am.  Rep.  209 ;  Inter- 
national Land  Co.  v.  Marshall,  22  Okla. 
693,  19  L.R.A.(N.S.)    1056,  98  Pac.  951. 

The  English  law,  from  the  earliest  period, 
has  thrown  the  mantle  of  protection  around 
the  minor  or  infant  on  account  of  his 
ignorance  and  inexperience.  International 
Land  Co.  v.  Marshall,  supra.  The  Federal 
government,  in  exercising  its  guardianship 
over  the  Indians  as  its  wards,  carrying  out 
this  same  policy,  has  put  certain  limita- 
tions upon  this  state  as  to  the  lands  of  said 
wards.    Jefferson  v.  Winkler,  26  Okla.  653, 


it  is  held  proper  in  Everson  v.  Hurn,  89 
Neb.  716,  131  N.  W.  1130,  for  the  mother 
or  other  near  relatives  to  institute  proceed- 
ings in  the  interest  of  the  minor  to  contest 
such  will  and  to  employ  counsel  therefor; 
and  in  the  event  of  such  contest  proving 
successful,  the  estate  acquired  for  the  minor 
thereunder  is  properly  chargeable  with  a 
reasonable  compensation  for  the  services  ot 
the  attorney  in  such  proceeding.  But  where 
in  such  a  case  the  persons  employing  such 
attorney  agree  with  him  that  he  shall  re- 
ceive for  his  services  in  their  behalf  one 
third  or  one  half  of  the  recovery  in  such 
contest  proceeding,  such  agreement  will  not 
be  sustained,  and  the  estate  recovered  for 
such  minor  charged  therewith,  unless  it  ap- 
pears that  such  proportion  of  the  recovery 
does  not  exceed  a  reasonable  compensation 
for  the  services  so  rendered  by  such  at- 
torney. 

And  where  a  complainant  claims  to  make 
the  remainder  in  fee  of  an  estate  vested 
in  infants,  liable  for  a  debt  accruing  for 
professional  services  performed  in  relation 
to  the  rights  of  the  father  and  mother  in 
such  estate,  it  is  necessary  for  his  success 
that  he  should  affirmatively  show  that  the 
debt  In  question  was  contracted  for  the 
preservation  of  the  inheritance  of  the  chil- 
dren or  for  its  permanent  improvement. 
And  where  this  is  not  shown  on  the  hearing, 
the  court  will  not  indulge  him  with  a  refer- 
ence to  a  master  to  inquire  how  far  his 
services  contributed  to  preserve  and  benefit 
the  inheritance,  so  that  a  portion,  at  least, 
of  the  debt  might  be  charged  thereon. 
Warner  v.  Hoffman,  4  Edw.  Ch.  381. 

It  was  held  in  Nagel  v.  Schilling,  14  Mo. 
App.  676,  that  the  proper  defense  of  a  suit 
against  an  infant  is  a  necessity,  for  the 
cost  of  which  the  estate  may  be  liable;  that 
a  request  for  the  defense  of  such  a  suit 
may  oe  presumed  from  the  necessities  of 
the  case,  taken  in  connection  with  the  exer* ' 
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cise  of  discretion  by  the  guardian  ad  litem 
in  engaging  for  such  defense  the  services 
of  the  law  firm  of  which  he  is  a  member. 

On  the  contrary  the  rule  is  stated  that 
where  legal  services  are  rendered  in  behalf 
of  the  infant  in  relation  to  his  property, 
without  the  intervention  of  a  legal 
guardian,  no  recovery  for  such  services 
should  be  had. 

Thus,  in  Mclsaac  v.  Adams,  190  Mass. 
117,  112  Am.  St.  Rep.  321,  76  N.  £.  654, 
5  Ann.  Cas.  729,  the  services  were  rendered 
in  connection  with  the  settlement  of  an 
estate  in  which  the  infant's  only  interest 
was  as  a  legatee  who  would  receive  a  not 
very  large  sum,  if  the  will  should  be  al- 
lowed, or  as  a  descendant  of  his  grandfather, 
who  would  take  as  an  heir  at  law,  if  the 
will  should  be  set  aside.  The  attorney  acted 
for  the  minor  at  the  suggestion  of  relatives, 
without  being  employed  by  a  guardian  or 
the  minor  himself,  and  it  was  held  that  the 
attorney  was  a  mere  volunteer,  whose  serv- 
ices were  not  necessaries  and  not  recover- 
able from  the  minor.  The  court  said  that 
with  the  protection  which  'the  law  gives 
minors  in  regard  to  their  property,  through 
its  provisions  for  the  appointment  of 
guardians,  it  cannot  be  held  that  services 
of  an  attorney  without  employment  by  a 
guardian  are  necessaries  to  a  minor  in  the 
settlement  of  the  estate  of  a  deceased  per- 
son in  which  he  is  interested. 

And  the  rule  is  laid  down  in  Phelps  v. 
Worcester,  11  N.  H.  61,  that  legal  services 
with  respect  to  an  infant's  property  are  not 
necessaries  whether  beneficial  or  not,  and 
are  not  recoverable  whether  the  infant  has 
or  has  not  a  guardian. 

And  Gbissom  v.  Beidleman  says  that  the 
test  of  beneficial ity  cannot  be  relied  on  aa 
determining  whether  or  not  a  thing  is  to  be 
reckoned  among  necessaries,  and  concludes 
that  matters  which  pertain  only  to  the  pres- 
ervation, protection,  or  eecurity  of  the  in- 
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110  Pac.  765;  Bell  ▼.  Cook  (C.  0.)  192 
Fed.  697;  Truskett  v.  Closser,  117  C.  C.  A. 
477,  198  Fed.   835. 

In  New  Hampshire  Mutual  F.  Ins.  Co.  v. 
Noyes,  32  N.  H.  345,  it  is  said:  "In  Phelps 
V.  Worcester,  11  N.  H.  51,  it  was  holden 
that  the  services  and  expenses  of  counsel 
in  carrying  on  a  suit  to  protect  the  infant's 
title  to  his  estate  could  not  he  regarded  as 
necessaries,  and  that  the  infant's  liability 
for  them  might  be  avoided,  even  under  an 
express  promise  to  pay  for  them.  Upham, 
J.,  in  pronouncing  the  opinion  of  the  court, 
remarked:  'The  inquiry  has  been  made,  if 
there  had  been  no  guardian,  and  the  infant 
were  without  ^aid,  whether  he  might  not 
employ  others  to  protect  his  rights  to  his 
property,  and  be  legally  holden,  notwith- 
standing the  interposition  of  his  minority. 
We  think  clearly  not.  Though  such  serv- 
ices may  promote  the  sound  interests  of 
the  ward  [infant?],  they  are  not  of  such 
assistance  as  comes  within  the  term  ^'neces- 
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saries."  Lord  Coke  considers  the  neces- 
saries of  the  infant  to  include  victuals, 
clothing,  medical  aid,  and  good  teaching  or 
instruction  whereby  he  may  profit  himself 
afterwards.  Co.  Litt.  172a.  Such  aid  con- 
cerns the  person,  and  not  the  estate,  and 
we  know  of  no  authority  which  goes  beyond 
this.'  Now,  if  the  services  and  expenses  of 
counsel  in  protecting  the  property  of  an 
infant  are  not  necessaries,  on  what  principle 
can  it  be  contended  that  the  insurance  of 
that  property  against  loss  by  fire  can  be? 
The  object  is  the  same  in  both  cases, — ^the 
protection  and  security  of  the  infant's  prop- 
erty,—  and  instances  can  readily  be  con- 
ceived where  the  services  of  learned  and 
experienced  counsel  might  be  quite  as  valu- 
able and  important  as  any  contract  of 
insurance.  The  test  of  beneficial ity,  then, 
cannot  be  relied  on  as  determining  whether 
or  not  a  ihiiig  is  to  be  reckoned  among 
necessaries.  But  it  seems  to  us  the  sugges- 
tion in  the  case  last  cited,  that  necessaries 


f ant's  property  are  excluded  from  the  list 
of  necessaries,  however  beneficial. 

So,  where  an  attorney,  at  the  request  of 
an  infant,  examined  the  public  records  and 
advised  the  infant  as  to  his  rights  to  cer- 
tain property  inherited  from  his  deceased 
father,  it  was  held  in  Cobbey  v.  Buchanan, 
48  Neb.  391,  67  N.  W.  176,  that  the  services 
rendered  by  the  attorney  were  not  neces- 
saries for  which  the  infant  was  liable,  the 
court  stating  that  the  necessaries  for  which 
an  infant  is  liable  are  such  things  as  are 
necessary  to  his  support,  use,  and  comfort, 
comporting  with  his  condition  and  circum- 
stances in  life. 

And  where  five  of  six  heirs  and  tenants 
in  common  made  an  agreement  with  an  at- 
torney that  if  he  would  annul  a  will,  they 
would  convey  to  him,  in  the  event  of  his 
success,  the  undivided  one  half  of  the  prop- 
erty devised,  it  was  held  in  Dillon  v.  Bowles, 
77  Mo.  603,  8  Mo.  App.  419,  that  he  could 
not  in  a  partition  suit  compel  the  sixth 
heir,  who  was  a  minor  and  was  no  party  to 
the  agreement,  to  contribute  one  half  of  his 
interest  in  the--  property,  although  such 
minor  was  benefited  equally  with  the  others. 
"The  attorneys  were  bound  to  know,"  said 
the  court,  "that  they  could  not  hold  the 
infant  to  any  implied  obligation  to  pay  for 
fees,  and  in  view  of  this  they  made  their 
contract.  Equity  follows  the  law,  and  will 
not  violate  its  policy,  making  infants  liable 
where  the  law  shields  them." 

So,  it  is  held  in  Houck  v.  Bridwell,  28 
Mo.  App.  644,  that  the  next  friend  of  an 
infant  has  no  authority  to  bind  the  infant 
by  a  contract  for  attorneys'  fees.  The  court 
says  that  the  statute  is  silent  on  the  author- 
ity of  a  next  friend  to  make  a  contract  for 
legal  services  on  behalf  •of  an  infant,  but 
if  any  inference  is  drawn  from  the  statute, 
it  would  seem  to  be  the  one  that,  as  the 
next  friend  cannot  even  bind  the  infant  for 
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costs,  he  cannot,  a  fortiori^  bind  him  for 
other  expenses  of  litigation. 

Services  performed  by  the  guardian  ad 
litem,  (also  attorney)  of  an  infant,  in  de- 
fending a  suit  brought  to  foreclose  a  real 
estate  mortgage  executed  by  the  infant's 
ancestor,  were  held  not  necessaries,  and  the 
infant  not  liable  therefor,  especially  as  the 
infant  was  living  with  his  father,  his  nat- 
ural guardian.  Englebert  v.  Troxell  (Engle- 
bert  V.  Pritchett)  40  Neb.  195,  26  LJI.A. 
177,  42  Am.  St.  Rep.  665,  58  N.  W.  852. 

So,  where  an  attorney  brought  suit 
against  the  father  upon  a  promissory  note 
held  by  an  infant,  it  was  held  in  Thrall  v. 
Wright,  38  Vt.  494,  that  the  lawsuit  was 
not  a  necessary,  and  that  the  infant  was 
not  bound  to  pay  for  the  attorney's  serv- 
ices. In  this  case  the  boy  told  the  attorney 
when  he  applied  to  him  to  bring  suit,  that 
he  did  not  reside  with  his  father.  The 
father  was  a  man  of  property,  well  and  able 
to  support  his  son,  and  desired  that  he 
should  remain  at  home. 

Protection  of  personal  liberty. 

It  has  been  held  that  reasonable  attor- 
neys' fees  for  services  rendered  in  defense 
of  a  criminal  action  brought  against  an  in- 
fant are  necessaries  for  which  he  is  liable. 

Thus,  where  an  infant  engaged  an  attor- 
ney to  defend  him  in  a  bastardy  proceed- 
ing (Barker  v.  Hibbard,  54  N.  H.  539,  20 
Am.  Rep.  160),  and  in  prosecution  for  theft 
of  cattle  (Askey  v.  Williams,  74  Tex.  294, 
5  L.R.A.  176,  11  S.  W.  1101),  the  infant 
was  held  liable  for  such  services  as  neces- 
saries. 

Whether  services  rendered  an  infant  by 
an  attorney  in  a  habeas  corpus  case  were 
necessaries  was  held  a  question  for  the  jury, 
in  Cobbey  v.  Buchanan,  48  Neb.  391,  67 
N.  W.  176,  J,  P,  Q, 
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concern  the  person  and  not  the  estate,  fur- 
nishes the  true  test  on  this  subject.  Al- 
though there  may  be  isolated  cases  where  a 
contrary  doctrine  has  obtained,  we  appre- 
hend the  true  rule  to  be  that  those  things, 
and  those  only,  are  properly  to  be  deemed 
necessaries  which  pertain  to  the  becoming 
and  suitable  maintenance,  support,  clothing, 
health,  education,  and  appearance  of  the  in- 
fant, according  to  his  condition  and  rank 
in  life,  the  employment  or  pursuit  in  which 
he  is  engaged,  and  the  circumstances  under 
which  he  may  be  placed  as  to  profession  or 
position.  Co.  Litt.  172a;  Whittingham  v. 
Hill,  Cro.  Jac.  494;  Ive  v.  Chester,  Cro.  Jac. 
560.  If  this  be  so,  then  matters  which  per- 
tain only  to  the  preservation,  protection,  or 
security  of  the  infant's  property  are  ex- 
cluded from  the  list  of  necessaries,  however 
beneficial.  Whatever  relates  to  his  prop- 
erty is  the  legitimate  business  of  a  guardian, 
and,  if  transacted  by  the  infant,  may  be 
avoided  at  his  election." 

In  Barker  v.  Hibbard,  54  N.  H.  539,  20 
Am.  Rep.  160,  this  holding  is  adhered  to, 
but  counsel  fee  for  defending  the  minor  in 
a  bastardy  proceeding  is  classed  as  "a  nec- 
essary;" the  action  concerning  his  person 
and  liberty. 

In  Thrall  v.  Wright,  38  Vt.  494,  it  is 
said:  "The  defendant  was  a  minor,  had  a 
note  against  his  father,  and  employed  the 
plaintiff,  an  attorney,  to  bring  a  suit  on  it 
against  his  father.  The  suit  was  afterwards 
discontinued.  The  boy  told  the  attorney, 
when  he  applied  to  him  to  bring  the  suit, 
that  he  did  not  reside  with  his  father,  and 
that  his  father  had  given  him  his  time. 
The  father  was  a  man  of  property,  willing 
and  able  to  support  his  son,  and  desired 
that  he  should  remain  at  home.  This  suit 
is  brought  by  the  attorney  to  recover  of 
the  minor  for  his  services  and  disburse- 
ments in  the  suit.  The  minor  pleads  in- 
fancy. The  court  below  have  found  that 
the  suit  was  not  necessary  to  protect  the 
son's  interest  in  the  note,  not  beneficial  to 
the  minor,  and  not  proper  and  expedient 
under  the  circumstances.  (1)  The  plain- 
tiff insists  that  in  this  finding  there  was 
error,  and  that,  upon  the  facts  disclosed  in 
the  case,  the  suit  was  necessary.  Why? 
Not  because  the  evidence  did  not  tend  to 
prove  the  fact  that  the  suit  was  unneces- 
sary, nor  because  the  court  exceeded  their 
duty  in  finding  the  fact  from  the  evidence, 
for  the  trial  was  by  the  court.  If  there 
was  error  in  this  finding,  it  must  be  be- 
cause, as  matter  of  law,  in  all  cases  where 
a  father  is  indebted  to  his  minor  son,  a 
lawsuit  with  the  father  is  a  necessary  for 
the  son.  We  are  not  prepared  to  establish 
such  a  rule.  Prof.  Parsons,  in  his  work  on 
Contracts,  p.  246,  enumerates  in  his  list  of 
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articles  not  necessaries  for  an  infant: 
'Horses,  saddles,  bridles,  liquors,  pistols, 
powder,  whips,  and  fiddles,  balls  and  sere- 
nades, counsel  fees,  and  expenses  of  a  law- 
suit,'— citing  Phelps  v.  Worcester,  11  N.  H 
51.  But  the  circumstances  of  each  case 
must  govern.  Thus,  a  horse  might  be  neces- 
sary if  the  infant's  health  required  him  to 
ride.     So  a  lawsuit  might  be  necessary." 

In  Mclsaac  v.  Adams,  190  Mass.  117, 
112  Am.  St.  Rep.  321,  5  Ann.  Cas.  729,  76 
N.  E.  654,  it  is  said:  "In  the  aspect  of  the 
case  most  favorable  to  the  plaintiff,  he  has 
no  standing,  unless  the  services  were  neces- 
saries. Tlie  plaintiff's  testimony  was  the 
only  evidence  introduced  at  .the  trial ;  and 
we  are  of  the  opinion  that  there  is  nothing 
in  it  which  warrants  the  finding  in  his  fa- 
vor. The  services  were  rendered  in  connec- 
tion with  the  settlement  of  an  estate,  in 
which  the  defendant's  only  interest  was  as 
a  legatee  who  would  receive  a  not  very 
large  sum  if  the  will  should  be  allowed,  or 
as  a  descendant  of  his  grandfather,  who 
would  take  as  an  heir  at  law  if  the  will 
should  be  set  aside.  Protection  of  such  an 
interest  of  a  minor  does  not  come  within  the 
term  'necessaries,'  as  used  in  reference  to 
the  liability  of  minors.  Ordinary  rights 
of  property  are  to  be  protected  by' a  guar- 
dian, and  not  left  to  the  care  of  the  minor 
himself,  or  to  the  irresponsible  action  of 
third  persons.  .  .  .  When  proceedings 
affecting  the  minor  as  a  party  are  going  on 
in  a  court,  a  guardian  od  litem  is  appointed. 
.  .  .  A  judgment  against  a  minor,  with- 
out a  probate  guardian  or  a  guardian  ad 
litem  to  represent  h'l^,  is  voidable  upon  a 
writ  of  error.  Johnson  v.  Waterhouse,  152 
Mass.  585,  11  L.R.A.  440,  23  Am.  St.  Rep. 
858,  26  N.  E.  234.  We  can  conceive  of  con- 
ditions such  that  a  minor  may  be  bound  to 
pay  a  reasonable  compensation  for  the  serv- 
ices of  an  attorney,  on  the  ground  that 
they  were  necessary;  but  ordinarily  this 
liability  is  limited  to  cases  where  the  serv- 
ices are  rendered  in  connection  with  the 
minor's  personal  relief,  protection,  or  lib- 
erty. The  cases  of  Crafts  v.  Carr,  24  R.  I. 
397,  60  L.R.A.  128,  96  Am.  St.  Rep.  721, 
63  Atl.  275;  Barker  v.  Hibbard,  64  N.  H. 
539,  20  Am.  Rep.  160;  Munson  v.  Wash- 
band,  31  Conn.  303,  83  Am.  Dec.  151,  and 
Askey  v.  Williams,  74  Tex.  294,  5  IaR.A, 
176,  11  S.  W.  1101,  are  illustrations  of  the 
application  of  this  rule.  In  the  first,  the 
services  were  rendered  in  an  action  brought 
by  the  next  friend  of  a  female  minor,  to 
recover  for  an  indecent  assault  upon  her. 
In  the  second,  the  plaintiff  had  been  em- 
ployed to  defend 'the  defendant  upon  the 
charge  of  being  the  father  of  a  bastard.  In 
the  third,  the  defendant  had  been  seduced, 
and   afterwards   hi^d   been   turqed   out   of 
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doors  by  her  father^  and  the  plaintiff  had 
brought  an  action  for  the  defendant  against 
the  seducer.  In  the  fourth,  the  services 
were  rendered  in  defending  a  minor  upon 
an  indictment  for  stealing.  These  cases 
recognize  the  general  doctrine  that  legal 
services  rendered  to  a  minor  in  regard  to 
ordinary  rights  of  property  are  not  neces- 
saries. See  also  as  to  this  last  proposition, 
Phelps  V.  Worcester,  11  N.  H.  51;  Thrall 
V.  Wright,  38  Vt.  494 ;  Conant  v.  Burnham, 
133  Mass.  503,  43  Am.  Rep.  632;  Tup- 
per  v.  Cadwell,  12  Met.  659,  562,  46  Am. 
Dec.  704.  With  the  protection  which  the 
law  gives  minors  in  regard  to  their  prop- 
erty, through  its  provisions  for  the  appoint- 
ment of  guardians,  it  cannot  be  held  that 
services  of  an  attorney,  without  employ- 
ment by  a  guardian,  are  necessary  to  a 
minor  in  the  settlement  of  the  estate  of  a 
deceased  person,  in  which  he  is  interested." 

There  are  other  cases  reported  deciding 
that  an  infant  is  not  liable  in  an  action  at 
law  for  legal  services  rendered  relative  to 
his  estate  or  property.  Dillon  v.  Bowles, 
77  Mo.  603;  Englebert  v.  Troxell  (Engle- 
bert  v.  Pitchett),  40  Neb.  195,  26  L.R.A. 
177,  42  Am.  St.  Rep.  665,  58  N.  W.  852; 
Cobbey  v.  Buchanan,  48  Neb.  391,  67  N.  W. 
176;  Houck  v.  Bridwell,  28  Mo.  App.  644. 

In  Hanlon  v.  W'heeler,  —  Tex.  Civ.  App.  — 
45  S.  W.  821,  it  WAS  held  that,  "under  a 
law  which  authorizes  a  minor  to  contract 
for  necessaries,  he  may  engage  an  attorney 
to  prosecute  an  action  for  a  personal  in- 
jury." 

In  Tennessee,  in  a  damage  suit  for  per- 
sonal injuries,  attorneys  are  entitled  to  a 
reasonable  fee  and  to  have  a  lien  on  judg' 
ment  (Ex  parte  Smithson,  108  Tenn.  442,  67 
S.  W.  864 ) ;  but  the  amount  was  not  En- 
titled to  be  determined  on  ex  parte  hearing. 
A  hearing  at  which  the  infant  shall  be  rep* 
resented  by  a  guardian  or  guardian  ad  litem 
is  essential. 

In  People  ex  rel.  Smith  v.  Mullin,  25 
Wend.  698,  the  relator,  imprisoned  on  ex* 
ecution  for  assault  and  battery,  sought  hia 
discharge  on  compliance  with  the  provisions 
of  the  statute  relative  to  voluntary  assign- 
ments by  a  debtor  imprisoned  in  civil  cases. 
It  was  held  that  he  was  entitled  to  a  dis- 
charge, having  complied  with  the  provisions 
of  said  statute,  and  that  such  assignment 
was  valid,  notwithstanding  his  under  age. 

The  undertaking  of  an  infant,  by  bond  or 
contract,  to  answer  charge  of  bastardy,  or 
to  support  his  bastard  child,  may  not  be 
disaffirmed-  McCall  v.  Packer,  13  Met. 
372,  46  Am.  Dec.  735;  Stowers  v.  Hollis,  83 
Ky.  544;  People  v.  Moores,  4  Denio,  518, 
47  Am.  Dec.  272;  Gavin  v.  Burton,  8  Ind. 
70;  Bordentown  v.  Wallace,  50  N.  J.  L.  13, 
11  Atl.  267.  An  infant  having  given  secu- 
44  L.R.A.(N.S.) 


rity  for  the  fine  and  costs  to  prevent  bcin;? 
held  in  custody,  and  his  surety  having  paid 
the  fame,  on  motion,  judgment  being  ren- 
dered against  the  minor,  it  was  held  that 
the  judgment,  though  arising  out  of  a  civil 
contract,  was  binding  on  the  infant,  and 
could  not  be  disaffirmed.  Dial  v.  Wood,  9 
Baxt.  296.  An  infant  is  bound  on  his  recog- 
nizance or  bail  bond,  not  subject  to  be  dis- 
affirmed, for  his  personal  appearance  at 
court.  State  v.  Weatherwax,  12  Kan.  463; 
Com.  V.  Semmes,  11  Leigh,  665;  Atty.  Gen. 
v.  Baker,  9  Rich.  Eq.  521;  Fagin  v.  Goggin, 
12  R.  I.  398.  A  husband,  though  an  infant, 
was  held  liable  for  the  debts  of  his  wife 
contracted  before  marriage.  Butler  v. 
Breck,  7  Met.  164,  39  Am.  Dec.  768;  Roach 
V.  Quick,  9  Wend.  238.  An  infant  widow 
was  held  to  be  liable  on  a  contract  by  her 
for  her  deceased  husband's  funeral  ex- 
penses. Chappie  V.  Cooper,  13  Mees.  &  W. 
252,  13  L.  J.  Exch.  N.  S.  286. 

In  Helps  V,  Clayton,  17  C.  B.  N.  S.  553,  it 
is  said:  "The  employment  of  the  lady's 
solicitor  to  prepare  the  settlement  is  not  a 
mere  compliment  or  matter  of  patronage; 
it  has  also  the  substantial  object  of  sat- 
isfying the  lady's  friends  that  all  proper 
care  has  been  exercised  on  her  behalf  by 
some  person  in  whom  they  confide,  and  of 
giving  a  remedy  for  negligence  by  action 
against  the  solicitor.  He  does  not  the  less 
act  as  the  solicitor  of  the  ladv  or  her 
parent,  because  the  intended  husband  is  to 
be  ultimately  liable,  in  the  event  of  the 
marriage  taking  place.  The  proper  conclu- 
sion, therefore,  is  that  the  retainer  is  to 
be  considered  as  that  of  the  lady  or  her 
parent,  as  the  case  may  be;  but  that  usage 
makes  the  husband  liable  to  indemnify 
whosoever,  on  the  part  of  the  wife,  has 
properly  incurred  expense  by  retaining  the 
solicitor  to  prepare  a  settlement  in  the 
propriety  of  which  the  latter  has  so  large 
an  interest.  .  .  .  Upon  the  remaining 
question,  that  of  infancy,  we  have  already 
stated  our  opinion.  The  principal  contract 
of  marriage  was  one  which  it  was  com- 
petent for  an  infant  to  enter  upon.  She  had 
no  property  to  settle,  and  would  have  had 
no  certain  provision  without  the  settle- 
ment; and  the  preparation  of  the  settlement 
was  therefore  beneficial,  as  securing  to  her, 
at  her  election,  a  proper  division,  which 
may  justly  be  considered  a  necessary  suit- 
able to  her  estate  and  condition.  It  would 
be  a  perversion  of  the  law  for  the  protec- 
tion of  infants,  to  hold  that,  under  these 
circumstances,  an  infant  could  not  contract 
for  tlie  preparation  of  such  a  settlement." 

These  cases  are  within  the  principle  that, 

when    a   contract   comes    within    the   term 

"necessaries"  or  that  which  he  is  under  a 

legal  obligation  to  do,  or  is  made  pursuant 
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to  statutory  authority,  the  minor  is  bound 
BO  that  be  may  not  disaffirm  same.  In  the 
case  of  the  infant  female,  the  solicitor's  bill 
for  drawing  a  marriage  settlement  was  rea- 
sonably incidental  to  her  contracting  mar- 
riage. An  infant  may  contract  marriage 
and  do  everything  that  is  reasonably  inci- 
dental and  beneficial  to  her  in  carrying  out 
or  consummating  the  marriage  contract. 

In  Epperson  v.  Nugent,  57  Miss.  45,  34 
Am.  Rep.  435,  the  action  of  the  chancery 
court  in  allowing,  out  of  the  ward's  estate, 
counsel  fees  earned  by  the  guardian  for  serv- 
ices for  the  ward  in  recovering  property 
then  being  administered  by  the  chancery 
court,  such  services  being  performed  before 
his  appointment  as  guardian,  was  under 
consideration.  Under  the  Missisippi  Code 
(Code  1871,  §976),  which  controlled  that 
case,  the  chancery  court  had  jurisdiction 
of  the  minor's  business  and  all  demands 
against  his  estate.  This  case  is  in  harmony 
with  the  principle  announced  by  this  court 
in  Muskogee  Development  Co.  v.  Green,  22 
Okla.  237,  97  Pac.  619,  wherein  it  is  held 
that  an  allotment  of  an  infant  without  a 
legal  guardian,  living  with  his  father,  who 
is  his  natural  guardian,  having  been  leased 
by  said  natural  guardian  at  the  rate  of  25 
cents  per  acre  per  year  for  a  period  of  five 
years,  and  for  certain  improvements  to  be 
made  thereon,  to  consist  of  breaking  land 
and  building  fences  and  houses,  which 
benefited  such  estate,  said  contract  having* 
been  entered  into  in  good  faith  by  all 
parties  thereto  (it  being  a  fair  contract), 
and  believing  it  to  be  authorized  under 
the  law,  said  father  afterwards  having  been 
appointed)  as  legal  guardian,  repudiating 
said  contract,  the  value  of  such  improve- 
ments were  allowed  out  of  the  rents  in  an 
accounting  in  equity;  such  improvements 
adding  a  value  to  the  land  in  excess  of 
their  cost.  This  holding  was  in  line  with 
MacGreal  v.  Taylor,  167  U.  S.  688,  42  L. 
ed.  326,  17  Sup.  Ct  Rep.  961. 

In  Senscney  v.  Repp,  94  Md.  77,  50  Atl. 
416,  a  bill  in  equity  for  partition  was  filed 
by  the  next  friend  of  several  infants.  The 
solicitor  who  filed  the  bill  and  prosecuted 
the  partition  proceedings  to  final  decree 
was  allowed  a  fee  out  of  the  proceeds  of 
the  sale.  In  the  opinion  it  is  said:  ''He  is 
seeking  remuneration  out  of  a  fund  which 
his  services  have  produced,  and  produced 
for  the  benefit  of  the  persons  whose  in- 
terests he  in  reality  represented.  His  serv- 
ices were  rendered  for  the  benefit  of  the 
infants.  Being  infants,  they  were  unable 
to  contract  with  him.  But  the  fund  which 
those  services  realized  was  in  court,  and. 
after  the  debts  due  by  the  decedent  had 
been  paid,  belonged  to  the  widow  and  in- 
fants. It  was  entirely  proper  that  out 
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of  what  belonged  to  them  the  fee  should  be 
paid." 

In  Colgate  v.  Colgate,  23  N.  J.  Eq.  372, 
it  was  announced  that  a  court  of  equity 
may  direct  the  guardian  ad  litem  to  em- 
ploy counsel  approved  by  the  court,  to  rep- 
resent the  infant,  and  that  compensation 
may  be  fixed  by  the  chancery  court  and 
ordered  paid  out  of  the  infant's  estate. 

In  Connor  v.  Ashley,  57  S.  C.  305,  35  S.  E. 
546,  it  was  held  that  a  solicitor  for  a  minor, 
in  a  bill  in  equity,  was  entitled  to  a  fee  of 
compensation  for  his  services,  to  be  allowed 
under  fees  brought  into  court  by  proper 
decree,  under  the  power  of  equity  in  its  con- 
trol of  minors'  estates. 

In  Owens  v.  Gunther,  75  Ark.  37,  86 
S.  W,  851,  5  Ann.  Cas.  130,  it  was  held  that 
where,  in  a  suit  in  chancery  involving  the 
real  property  of  infants,  the  chancellor,  on 
account  of  the  fact  that  the  statutory  guard- 
ian of  the  infants  claims  an  adverse  inter- 
est in  the  property,  refuses  to  allow  him  to 
defend  for  the  infants,  and  appoints  a 
guardian  ad  litem  for  that  purpose,  who 
employs  attorneys  to  represent  him,  and 
the  latter  conduct  the  litigation  for  the  in- 
fants to  a  successful  conclusion,  the  infants 
are  liable  for  reasonable  attorneys*  fees; 
but  the  amount  cannot  be  made  a  lien  on 
their  property.  See  also  Petrie  v.  Williams, 
68  Hun,  589^23  N.  Y.  gupp.  237. 

In  the  following  cases,  at  actions  in  law 
a  recovery  was  sustained  against  the  infant 
for  legal  services  rendered  in  his  behalf  in 
relation  to  his  property :  Searcy  v.  Hunter, 
81  Tex.  644,  26  Am.  St.  Rep.  837,  17  S.  W. 
372;  Sutton  v.  Heinzle,  84  Kan.  756,  34 
L.R.A.(N.S.}  238,  115  Pac.  660;  Nagel  v. 
Schilling,  14  Mo.  App.  576.  But  these  cases 
hold  that  the  contract  is  binding  only  to  the 
extent  of  a  reasonable  compensation. 

In  Searcy  v.  Hunter,  supra,  it  is  said: 
**Looking  to  the  condition  of  affairs  in  our 
own  state,  it  seems  to  us  that  to  refuse  to 
allow  an  attorney  who,  at  the  instance  of  a 
next  friend,  has  instituted  a  suit  in  behalf 
of  a  minor  and  recovered  for  him  money  or 
property,  to  claim  from  t^e  infant  a  reason- 
able compensation  for  his  services,  would  be 
to  establish  a  rule  which  would  operate  to 
the  prejudice  of  the  class  it  is  designed  to 
protect.  In  such  case,  where  the  services 
have  been  beneficial  to  the  infant,  we  are 
of  opinion  that  reasonable  compensation 
should  be  allowed." 

The  disaffirmance  of  a  contract  made  by 
an  infant  nullifies  it  and  renders  it  void  a6 
initio;  and  the  parties  are  returned  to  the 
same  condition  as  if  the  contract  had  never 
been  made.  After  the  infant  has  disaffirmed 
the  contract,  anyone  may  take  advantage 
of  such  disaffirmance.  Wheie  an  infant 
avoids  his  contract,  it  cannot  lUeteailtiBr  be 
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resuscitated  or  ratified.  22  Cyc.  616;  Peck 
V.  Cain,  27  Tex.  Civ.  App.  38,  63  S.  W.  177, 
and  authorities  therein  cited. 

An  infant  may  avoid  his  contract  by 
different  means,  according  to  the  nature  of 
the  act  and  the  circumstances  of  the  case; 
but  it  may  be  that  any  act  showing  unequiv- 
ocally a  renunciation  of,  or  a  disposition 
not  to  abide  by,  the  contract  made  during 
minority,  is  sufficient  to  avoid  it.  22  Cyc. 
612.  '^Looking  to  the  condition  of  affairs  in 
our  state,"  a  different  conclusion  to  that 
attained  in  the  Texas  case  should  be  reached 
by  us. 

(1)  We  believe  that  the  rule  in  New 
Hampshire,  followed  in  Massachusetts  and 
otiier  states,  should  prevail  here.  That  is, 
where  the  services  pertain  to  the  defense 
of  the  liberty  or  person  of  the  minor,  or 
the  prosecution  of  actions  for  an  injury 
thereto,  that  tlie  same  should  be  classed  as 
a  ''necessary,"  and  an  action  lie  against 
the  minor  for  a  reasonable  recovery  for  at- 
torneys' fees;  but  where  the  legal  services 
are  rendered  in  behalf  of  the  minor  in  rela- 
tion to  his  property,  without  the  interven- 
tion of  a  legal  guardian,  no  recovery  for 
such  services  should  be  had  in  an  action  at 
law.  As  to  whether  a  court  of  equity  or 
probate  court  may  allow  for  legal  services 
rendered  at  the  instance  of  the  minor  in 
the  administration  of  the  estate  or  fund 
or  property  in  such  chancery  or  probate 
court,  without  the  party  having  first  ob- 
tained the  approval  of  the  court  to  render 
such  service,  that  question  is  not  involved 
in  this  case. 

It  is  a  well-known  fact  that  in  the  Five 
Civilized  Tribes,  Osage  Nation,  Quapah 
country,  and  other  Indian  reservations  in 
this  state,  minors  are  possessed  of  valuable 
landed  estates,  and  are  continually  coming 
into  such  inheritances.  The  estates  of  these 
Indians,  though  wards  of  the  Federal  gov- 
ernment, are  administered  by  the  probate 
courts  of  this  state;  it  being  done  by  the 
surrender  of  that  jurisdiction  to  the  state 
tribunals  by  the  Federal  authority.  The 
Federal  legislation,  heretofore  referred  to, 
shows  a  policy  on  the  part  of  the  Federal 
government  of  precaution  to  carefully  guard 
the  interests  of  these  Indian  minors.  The 
best  interests  of  this  state  demand  the 
speediest  settlement  of  all  Indian  estates, 
to  the  end  that  as  much  Indian  land  as  is 
reasonably  possible  may  become  developed 
and  help  bear  the  burdens  of  the  state, 
county,  township,  and  school  district  gov- 
ernments. This  can  be  brought  about  in  a 
most  salutary  way  by  the  local  courts. 
When  it  comes  to  a  question  as  to  which 
line  of  authorities  we  will  follow,  that 
which  permits  the  next  friend,  who  is  often 
an  irresponsible  person,  to  engage  counsel 
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for  a  minor  to  prosecute  a  suit  at  law  in 
his  behalf  relative  to  his  land,  often  occa- 
sioning an  action  at  law  against  such  minor, 
thereby  affecting  his  estate,  or  that  which 
requires  first  the  approval  of  the  probate 
court,  we  feel  that  we  should  incline  to  the 
old  rule,  as  announced  by  the  supreme  court 
of  New  Hampshire  when  it  was  composed 
of  Chief  Justice  Parker  and  Justices  Up- 
ham,  Wilcox,  Gilchrist,  and  Woods,  and  af- 
terwards reaffirmed  by  the  same  court  when 
Chief  Justice  Sargent  and  Justice  Doe  were 
members  of  it. 

Judgment  was  rendered  by  default  against 
the  defendants.  The  objection  that  the 
petition  does  not  state  a  cause  of  action 
may  be  raised  on  review  for  the  first  time 
in  this  court.  Leforce  v.  Hayipes,  25  Okla. 
190,  105  Pac.  644;  International  Harvester 
Co.  v.  Cameron,  25  Okla.  256,  105  Pac.  189; 
Lewis  v.  Clements,  21  Okla.  167,  95  Pac. 
769;  Guthrie  v.  Nix,  3  Okla.  136,  41  Pac. 
343;-  Farris  v.  Henderson,  1  Okla.  384,  33 
Pac.  380. 

The  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  grant  a  new  trial  in  accordance 
with  this  opinion. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  January 
28,  1913. 
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Win  —  remainder  —  wlien  vests. 

1.  Under  a  devise,  in  case' of  the  death  of 
testator's  children  before  reaching  the  age 
of  twenty-one  without  issue,  to  his  wife  for 
Iife>  and  at  her  death  "the  estate  to  pass 

Note.   —  Sticcession  tax:   retrospective 

operation, 

» 
I.  In  general. 

a.  General  construction,  420. 

b.  Power   to    impose    retrospectively, 

422. 
II.  Remainders. 

a.  Vested,  generally,  424. 

b.  Vested,    subject    to    be    devested, 
.    425. 

c.  Contingent,  426. 

III.  Repealing,   amendatory,   and  supersed- 
ing acts. 

a.  Repeal  generally,    427. 

b.  Exemption  acts,  429. 

c.  Amendatory  and  superseding  acts, 

431. 
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to  the  heirs"  of  testator's  two  brothers, 
which  plainly  means  their  children,  who 
are  all  living  when  the  will  is  made,  the 
estate  will  vest  in  such  children  upon  the 
death  of  testator's  children  under  age  with- 
out issue. 

Tax  —  inheritance  —  vested     estate  — 
retpoactive  effect. 

2.  An  estate  vested  before  the  passage  of 
a  statute  imposing  an  inheritance  tax  on 
estates  which  shall  pass  by  will  or  descend 
by  statute  is  not  within  its  operation,  al- 
though the  owner  does  not  come  into  pos- 
session until  afterward. 

(January  16,  1913.) 

A  PPEAL  by  the  Commonwealth  from  a 
•^  decree  of  the  Circuit  Court  of  the  City 
of  Norfolk  in  defendants'  favor  in  a  pro- 


ceeding for  the  imposition  of  a  collateral 
inheritance  tax  upon  property  derived  by 
them  under  the  will  of  Dr.  Henry  Selden, 
deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  W.  Williams,  Attorney 
General,  for  the  Commonwealth. 

Messrs.  Braxton  &  Bggleston,  for  ap- 
pellees : 

A  collateral  inheritance  tax  is  not  "a 
tax  upon  property." 

Eyre  v.  Jacob,  i4  Gratt.  428,  73  Am.  Dec. 
367;  Schoolfield  v.  Lynchburg,  78  Va.  370; 
VVytheville  v.  Johnson  (Wytheville  v.  Huff) 
108  Va.  689,  18  L.R.A.(N.S.)  960,  128  Am. 
St.  Rep.  981,  62  S.  E.  328;  United  States 
V.  Perkins,  163  U-  S.  625,  41  L.  ed.  287,  16 
Sup.  Ct.  Rep.  107;  Knowlton  v.  Moore,  178 


J.  In  general, 

a.  General  construction* 

So  far  as  the  present  question  includes 
cases  involving  property  covered  by  a  pow- 
er of  appointment,  they  have  been  present- 
ed in  the  note  to  Minot  v.  Stevens,  33 
L.R.A.(N.S.)  236,  especially  pages  238  and 
243.  And  the  cases  dealing  with  whetlier 
a  succession  tax  may  be  imposed  upon  con- 
veyances to  take  effect  after  the  grantor's 
death  are  presented  in  the  note  to  Keeney 
V.  Comptroller,  38  L.R.A.(N.S.)    1139. 

As  to  the  nature  of  an  inheritance  tax, 
see  the  note  to  Re  McKennan,  33  L.R.A. 
(N.S.)  606. 

It  may  be  taken  as  settled  that  the  courts 
will  not  construe  inheritance  tax  acts  to 
operate  retrospectively  unless  the  language 
employed  clearly  indicates  a  legislative  in- 
tent that  it  shall  so  operate.  In  most  in- 
stances the  question  is  raised  by  attempts 
to  enforce  a  tax  against  the  estate  of  a  de- 
cedent who  died  before  the  act  went  into 
effect.  If,  in  such  circumstances,  the  in- 
heritance or  succession  is  deemed  to  have 
vested  upon  the  death  of  the  testator,  the 
courts  hold  that  no  tax  is  enforceable,  since 
the  statute  does  not  operate  retrospectively. 
On  the  other  hand,  it  is  frequently  inti- 
mated at  least,  that  where  the  succession 
is  deemed  not  to  have  vested  until  after 
the  act  became  effective,  the  statute  ap- 
plies,  though   the  contrary   has   been   held. 

Occasionally,  a  statute  is  •  encountered 
whose  language  unqualifiedly  gives  it  a  re- 
trospective operation,  and,  of  course,  the 
courts  give  such  language  its  full  effect. 
There  is  some  difference  of  opinion  as  to 
whether  a  retrospective  act  of  this  kind  is 
constitutional,  but  the  greater  number  of 
cases  hold  that,  though  the  legislature  will 
not  be  deemed  to  have  intended  to  give  an 
act  of  this  kind  a  retrospective  effect,  un- 
less such  intent  is  clearly  stated,  it  has  the 
power  to  do  so,  and  that  a  retrospective  act 
is  constitutional. 

It  was  held  in  Re  Pettit,  65  App.  Div. 
30,  72  N.  Y.  Supp.  469,  affirmed  without 
opinion  in  171  N.  Y.  664,  63  N.  E.  1121, 
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that  the  New  York  act  of  1892  did  not  ap- 
ply to  personal  property  within  the  state 
left  by  a  nonresident  decedent  who  died 
before  the  act  became  effective,  although 
the  property  was  not  removed  from  the 
state  until  afterward.  The  court  said  that 
if  the  rule  were  otherwise,  then  there  would 
be  no  limit  to  the  power  of  the  legislature 
to  enact  a  retroactive  inheritance  tax  up- 
on property  which  might  have  belonged  to 
a  nonresident,  and  which  had  remained  in 
the  state,  no  matter  how  long  before  the 
passage  of  the  act  the  death  might  have 
taken  place;  and  that  if  the  right  of  tax- 
ation did  not  exist  at  the  time  of  death,  it 
could  never  be  thereafter  imposed  upon  the 
ground  of  such  death. 

So,  it  seems  to  be  recognized  that  the  act 
does  not  work  retrospectively,  in  Re  Char- 
davoyne,  6  Dem.  466,  holding  that  in  a 
statute  providing  that  after  the  passage  of 
this  act  all  property  which  shall  pass  by 
will  or  by  the  intestate  laws  from  any  per- 
son who  may  die  seised  or  possessed  of  the 
same,  etc.,  shall  be  subject  to  a  tax,  the 
words,  "after  the  passage  of  this  act,"  re- 
lated to  the  w^ord  "pass"  or  "die;"  and  that 
therefore,  the  act  applied  to  the  estate  of 
one  who  died  after  the  act  received  the  ap- 
proval of  the  governor,  though  it  should 
be  conceded  that  the  act  did  not  become  ef- 
fective until  twenty  days  thereafter,  which 
was  subsequent  to  the  death  of  the  de- 
cedent. 

Under  the  New  York  act  of  1886,  provid- 
ing that  thereafter  all  property  *' which 
shall  pass  by  will,"  etc.,  shall  be  liable  to 
a  tax,  it  was  held  that  ordinary  bequests 
and  devises  of  property  by  a  testator  who 
died  before  the  act  became  effective  were 
not  taxable.  Re  Howe,  112  N.  Y.  100,  2 
L.R.A.  825,  19  N.  E.  513.  The  same  rule 
was  applied  in  Re  Dreyfous,  28  Abb.  N.  C. 
27,  18  N.  Y.  Supp.  767,  in  which  it  ap- 
peared that  the  decedent  died  on  the  morn- 
ing of  the  day  on  w^hich  the  bill  became  ef- 
fective by  the  signature  of  the  governor, 
but   an    hour    preceding   the   signature. 

And  in  a  per  curiam  opinion  in  Til  ford  v. 
Dickinson,  81  N.  J.  L.  576,  79  Atl.  1119,  the 
court,  after  reciting  that  the  case  involved 
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U.  S.  54,  44  L.  ed.  976,  20  Sup.  Ct.  Rep. 
747;  Finnen's  Estate,  196  Pa.  7*2,  40  Atl. 
269. 

The  remainder  vested  as  late  as  1890, 
when  the  last  surviving  brother  of  testator 
died. 

Cooper  V.  Hepburn,  15  Gratt.  558;  Stokes 
V.  Van  Wyck,  83  Va.  732,  3  S.  E.  387; 
Catlett  V.  Marshall,  10  Leigh,  90;  Stone  v. 
Nicholson,  27  Gratt.  13;  Gish  y.  Moomaw, 
89  Va.  367,  15  S.  E.  868;  Sellers  v.  Reed,  88 
Va.  379,  13  S.  E.  754;  Allison  v.  Allison, 
101  Va.  664,  63  L.R.A.  920,  44  S.  E.  904; 
Brent  v.  Washington,  18  Gratt.  627;  Lantz 
v.  Massie,  99  Va.  713,  40  S.  E.  50;  Neilson 
V.  Brett,  99  Va.  673,  40  S.  E.  32;  French 
V.  Logan,  108  Va.  67,  60  S.  E.  622;  Minor, 
Real  Prop.  §  744,  p.  831. 


The  intention  of  the  statute  was  to  fix 
upon  estates  a  liability  to  the  tax  cer- 
tainly, as  soon  as  such  estate  vested  in  in- 
terest, but  only  to  require  that  such  fixed 
liability  be  discharged  (that  such  tax  be 
paid)  when  the  right  of  enjoyment  or  pos- 
session accrued  to  the  owner  of  such  in- 
terest. 

Allison  y.  Allison,  101  Va,  569,  63  L.R.A. 
920,  44  S.  E.  904. 

This  tax  statute  cannot  be  construed  to 
operate  restrospectively ;  and  certainly 
cannot  be  construed  to  impose  a  tax  upon 
any  estate  which  vested  in  interest  before 
its  enactment. 

Whitlock  V.  Hawkins,  105  Va.  249,  53  S. 
E.  401;  Crabtree  v.  Old  Dominion  Bldg. 
&  L.  Asso.  96  Va.  677,  64  Am.  St.  Rep.  818, 


an  inheritance  tax,  said  merely:  "Decedent 
having  died  on  March  9,  1909,  the  act  of 
April  20,  1909  (P.  L.  1909,  pp.  304,  325), 
has  no  applicancy." 

And  it  was  held  in  McClain  v.  Pennsyl- 
vania Co.  47  C.  C.  A.  529,  108  Fed.  618, 
that  only  estates  of  persons  dying  after  its 
enactment  were  contemplated  by  the  war 
revenue  act  of  1898,  imposing  a  tax  upon 
legacies  or  distributive  shares  passing  after 
the  passage  of  the  act  from  any  person  pos- 
sessed of  such  property  to  any  person  in 
trust  or  otherwise;  and  that  tnerefore  the 
act  did  not  embrace  an  estate  held  upon  a 
testamentary  trust  at  the  time  of  the  enact- 
ment of  the  statute,  for  beneficiaries  whose 
identity  depended  upon  a  future  event, 
since  the  "person  possessed"  from  whom  the 
property  *  passed,"  within  the  meaning  of 
the  act,  was  the  testator,  and  not  the  trus- 
lec* 

So,  it  was  held  in  Ryan's  Estate,  9  Pa. 
Dist.  R.*339,  that  the  Federal  war  revenue 
act  of  1898  did  not  apply  where  the  bene- 
ficial ownership  vested  at  the  death  of  the 
testator,  although  the  distribution  of  the 
principal  among  the  beneficiaries  was  post- 
poned by  the  terms  of  the  will  until  a  time 
which  did  not  expire  until  after  the  passage 
of  the  act.  The  court  added  that,  though 
it  was  of  the  opinion  that  a  contrary  ruling 
would  not  stand  the  test  in  the  Federal 
courts,  the  commissioner  of  internal  reve- 
nue, whose  "scale  of  justice,  like  that  of 
the  average  alderman,  was  a  steelyard 
which  pulls  in  one  direction  only, — the  de- 
cision being  always  against  the  defendant," 
had  reached  the  conclusion  that  the  prop- 
erty was  taxable  under  the  act,  this  con- 
clusion being  one  which  "nothing  less  than 
the  astuteness  of  an  excise  man  could  have 
reached." 

And  the  Maine  statute  providing  that  all 
property  "which  shall  pass"  by  will  or  by 
the  intestate  laws  shall  be  liable  for  a 
specified  tax  in  certain  contingencies,  and 
tnat  "this  act  shall  not  apply  to  any  case 
now  pending  in  the  probate  court,"  was  held 
in  Re  Larabard,  88  Me,  587,  34  Atl.  530,  not 
to  apply  to  real  estate  devised  by  a  testator 
who  died  before  the  act  took  efi'ect,  but 
44  LJl.A.(N.S.) 


whose  will  was  not  filed  in  the  probate 
court  until  after  the  act  took  effect.  The 
court  said  that  not  only  was  there  an  en- 
tire absence  of  language  showing  an  inten- 
tion to  make  the  act  retrospective,  but  that 
the  actual  language  used  had  an  unmistak- 
able tendency  to  suggest  that  the  legisla- 
ture was  contemplating  only  the  estates  of 
decedents  who  should  die  after  the  act  took 
effect.  While  the  fact  was  not  emphasized 
by  the  court,  it  is  important  to  note  that 
the  act  was  sought  to  be  applied  to  a  de- 
vise of  real  estate,  and,  although  not  so  ex- 
pressly stated  in  the  opinion,  the  case  falls 
in  line  with  those  decisions  which  distin- 
guish between  real  estate  and  personalty, 
provided,  of  course,  the  rule  in  Maine  is 
like  that  in  many  jurisdictions,  that  real 
estate  passes  to  the  heir  immediately  upon 
the  death  of  the  decedent. 

The  Iowa  cases  seem  to  be  agreed,  or  at 
least  they  do  not  expressly  disagree,  upon 
the  proposition  that  an  inheritance  tax  act 
should  not  be  construed  to  operate  retro- 
spectively upon  estates  which  vested  prior 
to  its  enactment.  But  there  seems  to  be 
some  confusion  among  the  cases  as  to 
whether  the  estate  vests  upon  the  death  of 
the  testator  or  later.  It  was  held  in  Fer- 
ry v.  Campbell,  110  Iowa,  290,  50  L.R.A. 
92,  81  N.  W.  604,  that  a  retrospective 
amendment  curing  a  defect  in  an  inherit- 
ance tax  law,  by  making  necessary  provi- 
sion for  notice  of  proceedings  for  ascertain- 
ing the  amount  of  the  tax,  was  valid  and 
operative  as  to  the  estate  of  a  person  who 
died  before  the  amendment, — at  least  so  far 
as  it  applied  to  such  personal  property  as 
might  not  yet  be  distributed.  This  deci- 
sion was  cited,  and  its  correctness  apparent- 
ly assumed,  in  Montgomery  v.  Gilhertson, 
134  Iowa,  291,  10  L.R.A.(N.S.)  986,  111 
N.  W.  964,  holding  that  the  turning  over 
by  executors,  without  the  authority  of  the 
court,  within  a  few  days  after  their  ap- 
pointment, and  without  any  publication  of 
notice  of  such  appointment,  to  the  father  of 
minor  legatees,  who  had  no  authority  to  re- 
ceive the  same,  legacies  belonging  to  such 
minors,  did  not  prevent  the  operation  upon 
them  of  the  inheritance  tax  law,  the  distri- 
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29  S.  E.  741;  1  Cooley,  Taxn.  3d  ed.  pp. 
494,  495;  Carter  v.  Whitcomb,  74  N.  H. 
482,  17  L.R.A.(N.S.)    733,  69  Atl.   781. 

The  statute  cannot  be  held  to  impose  any 
tax  on  the  estate  of  any  decedent  who  died 
before  its  enactment. 

Pennsylvania  Co.  v.  MeCIain,  105  Fed. 
369,  affirmed  in  47  C.  C.  A.  529,  108  Fed. 
618;  Re  Craig,  97  App.  Div.  289,  89  N.  Y. 
Supp.  972,  affirmed  in  181  N.  Y.  551,  74 
N.  E.  1116;  Winn  v.  Schenck,  33  Ky.  L. 
Rep.  615,  110  S.  W.  827;  Com.  v.  Stoll, 
132  Ky.  234,  114  S.  W.  279,  118  S.  W.  687; 
Eury  V.  State,  72  Ohio  St.  448,  74  N.  E. 
650;  Tilford  v.  Dickinson,  81  N.  J.  L.  676, 
79  Atl.  1119;  Morrow  v.  Depper,  153  Iowa, 
341,  133  N.  W.  729;  Lacey  v.  State,  152 
Iowa,   477,    132   N.   W.   843;    Gilbertson   v. 


Ballard,  125  Iowa,  420,  101  N.  W.  108,  2 
Ann.  Cas.  607;  Herriott  v.  Potter,  115  Iowa, 
648,  89  N.  W.  91;  Re  Lambard,  88  Me.  587, 
34  Atl.  530. 

Messrs.  Hugh  W.  Davis,  Jones  & 
Woodward,  S.  R.  Buxton,  and  C.  E.  Cary 
also  for  appellees. 

Whittle,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  decree  of  the  circuit 
court  of  the  city  of  Norfolk  refusing  to 
impose  a  collateral  inheritance  tax  upon 
property  derived  by  appellees  under  the  will 
of  Dr.  Henry  Selden,  deceased. 

The  essential  facts  are  there:  The  will 
in  question,  which  bears  date  September  4, 
1855,   was  wholly   written  by  the  testator 


bution  not  having  been  approved  by  the 
court  before  the  act  was  validated  by  the 
amendment.  Those  cases  seem  to  conflict 
with  Gilbertson  v.  Ballard,  125  Iowa,  420, 
101  N.  W.  108,  2  Ann.  Cas.  607,  w*hich 
takes  pains  to  point  out  that  the  Iowa  act 
imposes  a  tax  on  all  property  "which  shall 
pass  by  will  or  by  the  intestate  laws,"  and 
provides  that  the  tax  "shall  be  and  remain 
a  lien  upon  such  estate  from  the  death  of 
the  decedent  until  paid;"  and  holds  that 
this  act  should  be  construed  not  to  be  re- 
trospective, and  therefore  not  to  apply  to 
the  estate  of  one  who  died  before  it  became 
effective,  since  the  right  to  the  property 
vested  immediately  upon  the  death  of  the 
decedent.  This  case,  like  the  others,  in- 
volved the  question  of  personalty  which  had 
not  been  distributed  at  the  time  the  act 
went  into  effect.  But  the  court  scarcely  dis- 
cusses the  question,  and  does  not  refer  to 
Ferry  v.  Campbell,  and  it  in  turn  is  ignored 
in  Montgomery  v.  Gilbertson,  so  far  as  this 
point  is  concerned.  In  fact  the  only  Iowa 
case  cited  in  Gilbertson  v.  Ballard  is  Her- 
riott V.  Potter,  115  Iowa,  648,  89  N.  W.  91, 
which  distinguishes  Ferry  v.  Campbell  upon 
the  ground  that  it  involved  personalty,  and 
which  holds  that  the  act  does  not  embrace 
real  estate  of  an  intestate  who  died  before 
the  enactment  of  the  curative  amendment, 
since  in  Iowa  real  estate,  unlike  personalty, 
vests  in  the  heirs  or  devisees  immediately 
and  absolutely  upon  the  death  of  the  an- 
cestor, and  therefore  before  the  inheritance 
tax  law  became  effective  by  amendment. 
The  Herriott  Case  distinguishes  the  Mon- 
tana case  of  Gelsthorpe  v.  Furnell,  set  out 
in  8  L.R.A.(N.S.)  1180,  upon  the  ground 
that  in  Montana  real  estate  is  subject  to  the 
control  of  the  court,  and  is  held  in  pos- 
session by  the  administrator  until  the  order 
of  distribution.  The  Herriott  Case  was  fol- 
lowed in  Lacey  v.  State,  152  Iowa,  477,  132 
N.  W.  843,  which  involved  real  estate  solely, 
but  which  unfortunately  went  out  of  its 
way  to  refer  to  the  question  of  undistribut- 
ed personalty,  and  to  quote  with  apparent 
approval  from  Gilbertson  v.  Ballard. 

That  the  inheritance  tax  law  was  not  re- 
trospective was  declared  in  Com.  v.  Stoll, 
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opinion  on  rehearing  132  Ky.  234,  114  S. 
VV.  279,  116  S.  W.  687,  holding  that  where 
a  testator  bequeathed  property  to  his  wife 
with  power  to  dispose  of  the  same  by  will 
or  otherwise,  but  provided  that  any  portion 
remaining  undisposed  of  at  her  death  should 
pass  to  his  heirs,  the  attempted  devise  over 
was  void  for  repugnancy,  and  that  there- 
fore the  persons  who  succeeded  to  the  prop- 
erty upon  the  death  of  the  widow  intestate 
took  through  her,  and  not  under  the  will, 
and  were  therefore  subject  to  the  inherit- 
ance tax  law,  which  took  effect  after  the 
death  of  the  testator,  but  before  that  of  the 
widow. 

h.  Power  to  impose  retrospectively. 

The  earlier  cases  on  this  question  have 
been  discussed  in  the  note  to  Lew's  Succes- 
sion, 8  L.R.A.(N.S.)    1180. 

Generally,  as  to  constitutionalitji  of  suc- 
cession taxes,  sec  the  note  to  Rodman  v. 
Com,  33  L.R.A.(N.S.)    592. 

It  is  to  be  observed  that  it  was  held  in 
Levy's  Succession,  115  La,  377,  8  L.R.A. 
(N.S.)  1180,  39  So,  37,  5  Ann.  Cas.  871, 
that  a  statute  imposing  an  inheritance  tax 
upon  successions  in  compliance  with  a  con- 
stitutional provision  was  not  objectionable 
as  retroactive  legislation  devesting  vest- 
ed rights,  as  to  successions  opened  but  not 
settled  at  the  time  the  law  took  effect.  It 
was  urged  in  this  case  that  the  legislation 
was  unconstitutional  as  retroactive,  but 
the  court  said  that  from  the  date  of  the 
Constitution,  which  contained  a  provision 
authorizing  the  legislature  to  enact  an  in- 
heritance or  succession  tax  law,  every  prop 
erty  owner  held  his  property  subject  to  the 
possibility  of  the  enactment  of  a  statute  in 
compliance  with,  and  for  the  purpose  of 
rendering  operative,  the  constitutional  pro- 
vision, and  that  from  that  date  at  least  the 
law  was  not  absolutely  retroactive.  The 
court  also  stated  that  the  fact  that  a  suc- 
cession tax  was  imposed  not  upon  the  prop- 
erty, but  upon  the  succession,  lent  support 
to  the  view  that  the  aet  was  not  retroactive, 
being  confined  to  successions  which  had  not 
closed  at  the  time  the  act  became  effective. 
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and  without  the  aid  of  counsel.  At  that 
time  Dr.  Henry  Selden,  who  was  possessed 
of  a  large  estate,  had  a  wife  and  tliree  in* 
fant  children,  Alfred  Selden,  Henry  Selden, 
Jr.,  and  Elizabeth  Selden.  The  daughter 
predeceased  the  testator.  Alfred  Selden  died 
in  December,  1857,  and  Henry  Selden,  Jr., 
in  December,  1861,  all  under  the  age  of 
twenty-one  years  and  without  issue.  The 
widow  intermarried  with  William  H.  Zolli- 
coffer  in  1869,  and  died  in  October,  1907. 
At  the  date  of  the  will  testator  also  had 
two  brothers,  Dr.  William  Selden  and  Robert 
C.  Selden,  both  of  whom  had  children  living 
at  that  time,  and  all  of  them,  with  their 
parents,  survived  the  testator.  Dr.  Wil- 
liam Selden  died  in  November,  1887,  and 
Robert  C.  Selden   in  November,   1890. 


The  clause  of  the  will  which  specially 
bears  upon  the  matter  in  controversy  is  as 
follows:  "In  the  event  of  my  childreh  all 
dying  before  having  attained  the  age  of 
twenty-one  years,  and  without  issue,  my 
wife  is  to  have  the  annual  income  from  my 
estate  during  her  lifetime,  and  at  her 
death  the  estate  is  to  pass  to  the  heirs  of 
my  two  brothers." 

By  this  provision  of  the  will  testator's 
children  took  defeasible  fees  in  the  principal 
of  the  estate,  which  were  liable  to  be  de- 
vested by  all  of  the  children  dying  under 
age  and  without  issue,  which  events,  as  we 
have  seen,  happened.  Elys  v.  Wynne,  22 
Gratt.  224;  Randolph  v.  Wright,  81  Va. 
608;  Johnson  v.  Citizens  Bank,  83  Va.  63, 
1  S.  E.  705;   Snyder  v.  Grandstaff,  96  Va. 


This  decision  was  affirmed  in  Cahen  v. 
Brewster,  203  U.  S.  543,  51  L.  ed.  310,  27 
Sup.  Ct.  Rep.  174,  8  Ann.  Cas.  215,  holding 
that  the  universal  legatees  in  this  case 
were  not  deprived  of  their  property  without 
due  process  of  law,  although  under  the 
Louisiana  Code  the  ownership  of  the  prop- 
erty passed  to  such  legatees  upon  the  death 
of  the  testator.  The  United  States  Su- 
preme Court  quoted  with  approval  lan- 
guage of  the  Louisiana  court  stating  that 
the  legatees  acquired  no  vested  right  to  the 
property  bequeathed  which  could  enable 
them  successfully  to  defend  their  inherit- 
ance against  a  demand  of  the  state  for  the 
inheritance  tax,  since  the  property  was 
property  within  the  limits  of  the  state, 
which  the  state  could  tax  for  authorized 
purposes  until  it  had  passed  out  of  the  suc- 
cession of  the  testator.  Both  decisions  in 
this  case  were  cited  with  approval  and  fol- 
lowed in  Stauffer's  Succession,  119  La.  66, 

43  So.  928,  in  which  it  was  said  that  the 
Levy  Case  proceeded  upoA  the  premise  that 

.the  property  was  still  in  the  succession,  and 
had  not  passed  into  the  possession  of  the 
legatee.  But  it  was  further  held  in  the 
Stanifer  Case  that,  where  the  seisin  in  right 
has  merged  into  a  seisin  in  fact  through  the 
delivery  by  the  executors  of  the  property  to 
the  legatee,  before  the  inheritance  law  went 
into  effect,  the  same  was  not  subject  to  the 
tax,  since  the  act  should,  wherever  possible, 
be  construed  as  not  retroactive.  Quoting 
with  approval  the  statement  in  the  Stauffer 
Case  that  succession  tax  statutes  should 
not  be  construed  as  retroactive,  the 
Louisiana  court  in  Westfeldt's  Succession, 
122  La.  836,  48  So.  281,  held  that  the  con- 
stitutional provision  authorizing  the  legis- 
lature to  enact  such  taxing  act  did  not 
reach  back  to  conditions  anterior  to  the 
Constitution  itself.  It  was  therefore  held 
that  the  provision  of  the  Constitution  that 
"the  tax  provided  for  in  the  preceding  arti- 
cle shall  not  be  enforced  when  the  property 
donated  or  inherited  shall  have  borne  its 
just  proportion  of  taxes  prior  to  the  time 
of  such  donation  or  inheritance"  did  not  au- 
thorize the  inclusion,  for  the  purpose  of  tax- 
action,  of  land  the  taxes  upon  which  had  not 
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been   paid   in   years   preceding   that  of   the 
adoption  of  the  Constitution. 

In  Stevens  v.  Bradford,  185  Mass.  439, 
70  N.  E.  425,  a  clear  and  unequivocal  legia* 
lative  intent  to  make  the  statute  operate 
retrospectively  as  to  all  estates  where  the 
tax  had  not  been  paid  was  held  to  be  in- 
dicated by  the  language  of  the  Massachu- 
setts statute  postponing  the  time  for  the 
payment  of  inheritance  taxes  until  the  per- 
son or  persons  entitled  to  the  property 
should  come  into  actual  possession,  "in  all 
cases  where  there  has  been  or  shall  be  a 
devise,  descent,  or  bequest  to  collateral  rela- 
tives or  strangers  to  the  blood  liable  to  col- 
lateral inheritance  tax."  This  case  was  fol- 
lowed in  Atty.  Gen.  v.  Stone,  209  Mass.  186, 
95  N.  E.  395,  which  held  that  the  statute 
was  not  unconstitutional  as  interfering 
with  vested  rights,  the  court  saying  in  ef- 
fect that  the  statute  did  not  impose  taxes, 
but  merely  provided  a  general  rule  for  the 
assessment  of  taxes  imposed  by  an  earlier 
statute. 

On  the  other  hand,  the  New  York  court 
of  appeals  has  held  that  a  statute  imposing 
a  transfer  tax  upon  remainders  which  vest- 
ed at  a  previous  date,  but  which  should  not 
come  into  possession  until  after  the  passage 
of  the  act,  was  unconstitutional  as  impair- 
ing the  obligation  of  contract,  and  taking 
private    property    for    public    use    without 
compensation.     Re   Pell,    171   N.   Y.   48,   57 
L.R.A.  540,  89  Am.  St.  Rep.  791,  63  N.  E. 
789.     It  is  to  be  observed  that  the  court  in- 
dulged  in  very   little  reasoning  in  support 
of   its  position,   but  devoted   itself  more  to 
showing  the  grounds  of   its  disapproval  of 
the  lower  court's  holding  that  the  act  could 
be  construed  as  imposing  a  direct  tax  upon 
the  property,  and   thus  save  it  from  being 
declared  unconstitutional. 

In  Re  Craig,  97  App.  Div.  289,  89  N.  Y 
Supp.  971,  affirmed  without  opinion  in  1»1 
N.  Y.  551,  74  N.  E.  1116,  the  court,  in  fol- 
lowing    Re    PeU,    cited    in    the    note    in    8 
LR.A.(N.S.)    1181,  and  holding  unconstitu- 
tional a  statute  imposing  a  tax  on  remain- 
ders   already    vested,   said:      I    do   not  lose 
sight   of   the    fact   that  the  transfer  Ux   is 
levied,  not  upon  the  property  affected,  but 
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473,  70  Am.  St.  Rep.  863,  31  S.  E.  647; 
Daniel  v.  Lipscomb,  HO  Va.  563,  66  S.  E. 
850. 

In  the*  last-named  case  the  court  quotes 
witli  approval  the  statement  of  the  rule  by 
Prof.  Minor,  that  "the  possibility  of  limiting 
the  whole  fee  by  means  of  an  executory  lim- 
itation, and  afterwards,  upon  some  contin- 
gency, qualifying  that  disposition,  and  giv- 
ing the  estate  to  some  other  person,  arises 
out  of  the  fact  that  the  several  statutes 
(of  uses,  wills,  and  grants)  which  give 
birth  and  validity  to  such  limitations,  dis- 
pense with  livery  of  seisin  to  create  a  free 
hold,  and  thereby  dispense  with  the  corres- 
ponding notoriety  of  entry  to  determine 
it."    2  Minor,  Inst.  3d  ed.  426,  427. 

So,    also,    the   learned   author,   after   an- 


nouncing the  general  doctrine  that  a  re- 
mainder cannot  be  limited  after  a  fee  simple 
estate,  observes:  ''It  is  possible,  however, 
even  at  common  law,  to  limit  two  concur- 
rent fees  by  way  of  remainder,  as  substi- 
tutes or  alternatives,  one  for  the  other,  the 
latter  to  take  effect  in  case  the  prior  one 
should  fail  to  vest  in  interest;  although  if 
the  first  does  vest  in  interest,  the  subsequent 
limitation  is  immediately  avoided.  .  .  . 
Such  a  limitation  as  the  one  above  stated  is 
called  a  limitation  on  a  contingency  in  a 
double  aspect,  and  sometimes  a  remainder 
on  a  double  contingency."  2  Minor,  Inst.  4th 
ed.  395.  A  "vested  remainder"  is  defined 
as  a  "remainder  limited  to  a  certain  person, 
and  on  a  certain  event,  so  as  to  possess  a 
present   capacity  to  take   effect   in   posses- 


upon  the  right  of  succession.  The  under- 
lying principle  which  supports  the  tax  is 
tliat  such  right  is  not  a  natural  one,  but  is 
in  fact  a  privilege  only,  and  that  the  au- 
thority conferring  the  privilege  may  impose 
conditions  upon  its  exercise.  But  when  the 
privilege  has  ripened  into  a  right,  it  is  too 
late  to  impose  conditions  of  the  character 
in  question,  and  when  the  right  is  conferred 
by  a  lawfully  executed  grant  or  contract,  it 
is  property,  and  not  a  privilege,  and  as 
such  is  protected  from  legislative  encroach- 
ment by  constitutional  guaranties." 

The  Pell  Case  was  also  cited  in  Re  Con- 
noly,  38  Misc.  533,  77  N.  Y.  Supp.  1113, 
and  Re  Hosack,  39  Misc.  130,  78  N.  Y. 
Supp.  983,  involving  a  statute  providing 
that  estates  in  expectancy  which  are  con- 
tingent or  defeasible,  "where  the  taxation 
thereof  has  been  held  in  abeyance,"  shall  be 
appraised  at  their  full  value  when  the  per- 
sons entitled  thereto  shall  come  into  bene- 
ficial enjoyment  or  possession.  It  was  held 
that  the  language  indicated  a  legislative  in- 
tent to  make  the  act  retrospective,  but  the 
court  refused  to  hold  it  unconstitutional, 
upon  the  ground  that  a  statute  should  not 
be  pronounced  void  by  a  court  of  first  in- 
stance. 

It  was  held  in  State  ex  rel.  Garth  v. 
Switzlcr,  143  Mo.  287,  40  L.R.A.  280,  65 
Am.  St.  Rep.  653,  45  S.  W.  245,  that  an  in- 
heritance tax  act  passed  after  the  testa- 
tor's death  had  no  application  to  his  estate, 
and  the  court  added  that  if  the  statute  had 
been  expressly  made  retroactive,  it  would 
have  been  unconstitutional  under  the  pro- 
vision of  the  Missouri  Constitution  forbid- 
ding retroactive  statutes. 

The  Pennsylvania  case  of  Portuondo's  Es- 
tate, 20  Pa.  Co.  Ct.  R.  200,  involves  the  act  of 
1897,  whose  enacting  clause  provided  "that 
from  and  after  the  passage  of  this  act,  all 
personal  property  of  whatsoever  kind  and 
nature  which  shall  pass  by  will  or  by  the 
intestate  laws  of  this  state,  from  any  per- 
son who  may  die  seised  or  possessed  of  the 
same,"  should  be  subject  to  a  tax;  and  a 
proviso  provided  that  "so  much  of  the  es- 
tates of  persons  heretofore  deceased  as  has 
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not  been  actually  distributed  and  paid  to 
persons  entitled  thereto  prior  to  the  pas- 
sage of  this  act  shall  be  liable  to  the  tax 
imposed  by  this  law,  as  well  as  the  es- 
tates of  persons  who  may  die  hereafter." 
This  proviso  was  held  void,  and  though  two 
of  the  judges  intimated  that  this  probably 
was  invalid  as  interfering  with  vested 
rights,  the  ground  of  the  decision  was  that, 
since  the  enacting  clause  was  entirely  pro- 
spective in  its  language,  the  proviso  seeking 
to  render  the  act  retrospective  was  repug- 
nant thereto  and  therefore  void ;  and  it  was 
further  held  that  it  offended  the  constitu- 
tional provision  reauiring  taxes  to  be  uni- 
form on  the  same  class  of  subjects. 

II.  Remainders. 

a.  Vested,  generally. 

Where  property  was  given  to  the  testa- 
tor's son  for  life  with  remainder  to  the 
son's  heirs,  the  remainder,  on  passing  to 
the  son's  children,  is  not  subject  to  the 
transfer  tax  under  a  statute  enacted  after 
the  death  of  the  testator.  Re  Backhouse, 
110  App.  Div.  737,  96  N.  Y.  Supp.  466,  af- 
firmed without  opinion  in  185  N.  Y.  544, 
77  N.  E.  1181. 

To  the  same  effect  is  Folsom  v.  United 
States,  infra,  II.  c. 

But  the  English  succession  duty  act  of 
1853,  imposing  a  tax  upon  every  past  or 
future  disposition  of  property  whereby  any 
person  had  or  should  become  beneficially  en- 
titled to  any  property  upon  the  death  of 
any  person  dying  after  the  act  went  into  ef- 
fect, was  held  to  embrace  a  remainder  de- 
vised by  a  testator  who  died  before  the  act 
went  into  effect,  where  the  life  tenant  died 
after  the  act  went  into  effect.  Atty.  Gen. 
V.  Fitzjohn,  2  Hurlst.  &  N.  466,  27  L.  J. 
Exch.  N.  S.  79,  5  Week.  Rep.  876.  To  the 
same  effect  is  Atty.  Gen.  v.  Middleton,  3 
Hurlst.  &  N.  125,  in  which  it  is  stated  that 
some  of  the  clauses  in  the  statute  are  clear- 
Iv  retrospective;  and  Wilcox  v.  Smith,  4 
Drew.  40,  3  Jur.  N.  S.  604,  26  L.  J.  Ch. 
N.  S.  696,  5  Week.  Rep.  667. 
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sion,  should  the  possession  become  vacant. 
Fearne,   Contingent  Remainders,  210. 

Bearing  in  mind  these  elementary  prin- 
ciples, the  next  question  for  determination 
is:  In  whom  and  when  did  the  limitation 
over  of  the  principal  of  the  estate,  vest  in 
interest  upon  the  failure  of  the  prior  estate 
intended  for  testator's  children? 

His  wife  and  children  were  the  first  ob- 
jects of  his  bounty,  and,  in  the  event  of  the 
failure  of  the  children  to  take,  she  was  to 
liave  the  annual  income  from  the  estate  dur- 
ing her  lifetime,  "and  at  her  death  the  estate 
is  to  pass  to  the  heirs  of  my  two  brothers." 
The  *'heir8"  of  these  two  brothers  seem  to 
have  been  next  in  his  affection,  and,  after 
providing  for  his  widow  for  life,  he  gives 
the  corpus  of  the  estate  to  them. 


It  must  be  remembered  that  all  the  chil- 
dren of  the  two  brothers  were  living  at 
the  date  of  the  will,  which,  as  observed,  was 
written  by  the  testator.  He  was  not  a 
lawyer,  and  it  is  not  to  be  supposed  that  he 
was  conversant  with  technical  legal  terms. 
In  these  circumstances  it  is  more  reasonable 
to  presume  that  when  testator  used  the  ex- 
pression, "the  heirs  of  my  two  brothers,"  he 
meant  the  children  of  his  two  brothers, 
than  that  he  employed  the  word  "heirs"  in 
its  technical  sense. 

In  Roberson  v.  Wampler,  104  Va.  380,  383, 
1  L.R.A.(N.S.)  318,  51  S.  E.  836,  836, 
the  court  says:  "But  where  from  the  lan- 
guage of  the  instrument  and  the  circum- 
stances surrounding  its  execution,  it  ap- 
pears that  the  maker,  in  using  the  word 


&.  Vested,  subject  to  he  devested. 

The  New  York  court  of  appeals  holds 
that  if,  at  the  time  the  act  became  effective, 
the  remainder  was  a  vested  one,  it  is  not 
subject  to  the  tax,  although  it  was  at  that 
time  subject  to  defeasance. 

Thus,  in  Re  Seaman,  147  N.  Y.  69,  41 
N.  E.  401,  reversing  85  Hun,  242,  32  N.  Y. 
Supp.  906,  it  was  held  that  a  remainder 
which,  upon  the  death  of  the  testator  before 
the  act  became  effective,  was  vested  sub- 
ject to  be  devested  on  the  one  hand  by  the 
birth  of  children,  and  on  the  other  hand 
by  the  death  of  a  remainderman  without 
issue  during  the  running  of  the  life  es- 
tate, was  not  taxable  under  the  New  York 
act,  as  the  same  did  not  operate  retrospec- 
tively. The  statute  involved  provided  that 
the  tax  should  be  imposed  when  any  person 
became  beneficially  entitled,  in  possession 
or  expectancy,  to  any  property  or  the  in- 
come thereof  by  any  transfer,  whether  made 
before  or  after  the  passage  of  the  act.  In 
reaching  its  conclusion  the  court  said  that 
the  rule  applying  to  bequests  of  personalty, 
that  when  time  is  of  the  essence  of  the  gift 
and  there  is  no  present  gift,  nothing  passes 
until  the  prescribed  period  arrives,  had  no 
application  to  a  case  of  this  kind,  where 
there  were  explicit  words  of  gift  beyond  a 
direction  to  divide;  and  that  the  vesting  in 
possession  which  occurred  after  the  enact- 
ment of  the  inheritance  tax  act  was  not  a 
transfer  or  succession  then  first  occurring, 
and  therefore  did  not  render  the  estate  tax- 
able for  that  reason.  The  Seaman  Case  was 
cited  with  approval  in  Miller  v.  McLaugh- 
lin, 141  Mich.  425,  104  N.  W.  777,  which 
was  disposed  of  merely  with  the  remark 
that  the  Michigan  statute  was  a  substantial 
copy  of  the  New  York  act,  and  that  the 
construction  put  upon  it  by  the  New  York 
courts  should  control.  See  also  Eury  v. 
SUte,  72  Ohio  St.  448,  74  N.  E.  650,  infra, 
II.  c. 

Re  Seaman,  supra,  was  followed  in  Re 
Travis,  19  Misc.  393,  44  N.  Y.  Supp.  349, 
involving  a  remainder  subject  to  be  devested 
by  the  death  of  a  remainderman  during  the 
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life  of  the  life  tenant;  and  Re  Hitchins,  43 
Misc.  485,  89  N.  Y.  Supp.  472,  affirmed 
without  opinion  in  101  App.  Div.  612,  92 
N.  Y.  Supp.  1128,  affirmed  without  opinion 
in  181  N.  Y.  553,  74  N.  E.  1118,  holding 
that  where  a  vested  though  defeasible  in- 
terest in  remainder  passes  under  a  will  to 
a  remainderman  on  the  testator's  death, 
though  possession  does  not  pass  until  the 
death  of  the  life  tenant,  the  succession  is 
referred  to  the  time  of  the  death  of  the 
testator,  and  if  that  occurred  prior  to  the 
enactment  of  the  act  taxing  transfers  of 
property,  the  remainder  is  not  taxable. 

It  was  further  held  in  the  Seaman  Case 
that  the  clause  in  the  act  of  1892  providing 
that  "such  tax  shall  also  be  imposed  when 
any  such  person  or  corporation  becomes  ben- 
eficially entitled,  in  possession  or  expect- 
ancy, to  any  property  or  the  income  thereof 
by  any  such  transfer,  whether  made  before 
or  after  the  passage  of  this  act,"  was  con- 
fined to  gifts  causa  mortis,  and  did  not  in- 
clude transfers  by  will  or  intestacy,  so  as 
to  subject  to  taxation  rights  of  succession 
which  accrued  before  the  statute  came  into 
existence.  This  holding  settled  a  question 
which  the  court  in  Re  Forsyth,  10  Misc. 
477,  32  N.  Y.  Supp.  175,  was  inclined  to 
answer  to  the  contrary,  although  holding 
that  even  if  transfers  by  will  were  in- 
cluded in  such  provision,  such  transfers 
were  made  subject  to  the  tax  only  when  the 
person  or  corporation  became  beneficially 
entitled,  whether  the  transfer  was  made  be- 
fore or  after  the  passage  of  the  act,  and 
that,  having  become  beneficially  entitled  to 
a  remainder  upon  the  death  of  the  testator, 
which  occurred  before  the  passage  of  the 
act,  the  same  was  not  subject  to  the  tax. 
I  Note  also  in  this  connection  that  it  was 
held  in  Re  Cogswell,  4  Dem.  248,  that 
where  lej^acies  given  by  a  testator  who  died 
before  the  passage  of  the  act  of  1885  be- 
came vested  upon  such  death,  subject  to 
defeasance  by  the  death  of  the  legatees  be- 
fore attaining  the  age  of  twenty-one  years, 
they  were  not  embraced  by  the  act,  w^hich 
provided  that,  after  the  passage  of  the  act, 
all  property  which  should  pass  by  will  or 
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'heirs,'  meant  children,  it  will  be  so  con- 
strued. This  it  is  conceded  is  so  as  to 
wills." 

We  have  numerous  decisions  to  the  same 
effect.  Our  conchision,  therefore,  on  this 
branch  of  the  case,  is  that  the  children  of 
testator's  two  brothers  at  his  death  took 
a  contingent  remainder  in  the  principal  of 
the  estate^  which,  upon  the  death  of  his  last 
surviving  child,  December  20,  1861,  under 
the  age  of  twenty-one  years  and  without 
issue,  was  immediately  converted  into  a 
vested  remainder,  and  was  therefore  at  that 
time  descendible,  devisable,  and  alienable, 
though  the  possession  and  enjoyment  were 
postponed  until  after  the  death  of  the  life 
tenant.     Pag^,  Wills,  J  658. 

In  Allison  v.  Allison,  101  Va.  637,  569, 


63  L.R,A.  920,  44  S.  E.  904,  915,  it  is  said: 
**A  vested  remainder  is  as  truly  a  present 
fixed  property  or  ownership  as  is  an  estate 
in  possession.  .  .  .  The  person  entitled 
to  a  vested  remainder  has  an  immediate 
fixed  right  of  future  enjoyment,  that  is,  an 
estate  in  prcesentij  though  it  can  only  take 
effect  in  possession  and  pernancy  of  the 
profits  at  a  future  period.' " 

It  is  a  cardinal  rule  with  respect  to  the 
devolution  of  title  to  property,  that  the 
law  favors  the  vesting  of  estates  at  the 
earliest  possible  moment  consistent  with 
the  terms  of  the  instrument  creating  them; 
and  that  moment  in  this  instance  was  at  the 
death  of  testator's  last  surviving  child. 
Catlett  v.  Marshall,  10  Leigh,  83;  Cooper 
V.   Hepburn,   15   Gratt.   551,   556;    Stone   v. 


by  the  intestate  laws,  from  any  person  who 
might  die  seised  or  possessed  of  the  same, 
etc.,  should  be  subject  to  a  tax. 

c.  Contingent, 

It  has  been  held  in  one  of  the  New  York 
appellate  divisions  that  even  in  the  case 
of  a  contingent  remainder,  no  tax  is  en- 
forceable where  the  testator  died  before  it 
became  effective.  It  is  so  held  in  Re  Smith, 
150  App.  Div.  805,  135  N.  Y.  Supp.  240, 
involving  a  testamentary  trust  for  the  tes- 
tator's wife  for  life,  with  direction  to  the 
trustees,  on  her  death,  to  distribute  it 
equally  among  the  testator's  nephews  and 
nieces.  The  court  said  that  the  right  of 
succession  accrued  under  the  testator's  will 
in  such  a  manner  as  not  to  be  dependent 
upon  the  subsequent  exercise  of  any  testa- 
mentary powers;  and  that  possession  and 
enjoyment  might  be  defeated  by  the  death 
of  the  nephews  and  nieces  during  the  term 
of  the  life  estate,  and  the  amount  received 
by  them  was  subject  to  increase  or  diminu- 
tion by  the  birth  or  death  of  nephews  and 
nieces  during  that  period,  but  that  any 
property  ultimately  received  by  them  must 
and  did  vest  in  possession  solely  by  virtue 
of  the  terms  of  the  testator's  will,  and  that 
therefore  the  fact  that  the  estate  was  con- 
tingent did  not  bring  it  within  the  act. 
This  seems  contrary  to  inference  arising 
from  the  decisions  of  the  court  of  appeals 
referred  to  in  the  preceding  subdivision,  in- 
volving vested  estates. 

Under  a  like  state  of  facts  the  court,  in 
Eury  V.  State,  72  Ohio  St.  448,  74  N.  E. 
650,  reached  a  similar  conclusion,  though 
intimating  that  if  it  were  necessary  to  pass 
on  the  question,  it  would  hold  the  estate 
a  vested  one.  The  court  said:  "Counsel  are 
agreed  that  the  law  should  be  given  a  pro- 
spective, and  not  a  retroactive,  effect,  and 
if  we  accept  as  correct  their  test  that  the 
liability  of  these  interests  to  the  tax  de- 
pends upon  whether  they  are  vested  or  con- 
tingent at  the  date  the  act  took  effect,  we 
probably  should  conclude  that  they  are 
vested,  though  some  of  them  were  defeas- 
ible. .  .  .  But  the  occasion  of  the  tax 
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being  the  devolution  of  property,  it  ought 
to  attach  to  such  interests  only  as  arise  by 
reason  of  a  death  subsequent  to  the  act,  and 
such  clearly  appears  to  have  been  the  legis- 
lative intent,  for  not  only  is  the  act  not 
expressly  made  retroactive,  but  its  words 
are  all  prospective.  The  right  to  inherit 
shall  be  taxed.  The  tax  shall  become  due 
and  payable  immediately  upon  the  death  of 
the  decedent,  and  shall  at  once  become  a 
lien  upon  said  property,  and  if  not  paid 
within  one  year  after  the  death  of  the  de- 
cedent, interest  at  6  per  cent  is  to  be  col- 
lected, and  if  paid  prior  to  the  expiration 
of  one  year,  a  discount  of  1  per  cent  per 
month  shall  be  allowed,  and  all  administra- 
tors, executors,  and  trustees  shall  be  liable 
for  all  such  taxes.  Other  provisions  that 
would  be  difficult  of  application  if  the  act  is 
retroactive  are  contained  in  it,  so  that  it 
would  be  unreasonable  to  conclude  that  the 
legislature,  in  the  absence  of  any  suitable 
provisions  for  a  retroactive  operation  of  the 
act,  intended  it  so  to  operate."  Tliis  decision 
reverses  Hostetter  v.  State,  26  Ohio  C.  C. 
702,  set  out  in  the  note  in  8  L.R.A.(N.S.) 
1180. 

On  the  other  hand,  in  Wright  v.  Blakes- 
lee,  101  U.  S.  174,  25  L.  ed.  1048,  the  court 
held  that  a  contingent  remainder  to  sur- 
viving children  of  the  life  tenant  was  a  suc- 
cession within  the  meaning  of  the  internal 
revenue  act  of  1864,  defining  a  succession 
to  be  every  past  or  future  disposition  of 
real  estate  whereby  any  person  should  be- 
come beneficially  entitled,  in  possession  or 
expectancy,  to  any  real  estate  upon  the 
death  of  any  person  dying  after  the  passage 
of  the  act;  and  the  court  further  held 
that  the  statute  could  not,  because  it  re- 
ferred to  the  acquisition  of  estates  "in  pos- 
session or  expectancy,"  be  construed  to  ex- 
clude estates  which  had  already  accrued  in 
expectancy  before  the  act  was  passed.  In 
this  case  the  testator  died  before  the  act 
went  into  effect,  but  the  life  tenant  died 
afterward,  and  the  court  held  that,  upon 
the  vesting  of  the  succession  in  possession 
by  the  death  of  the  life  tenant  after  the 
act  went  into  effect,  the  succession  became 
taxable. 
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Nicholson,  27  Gratt.  1,  13;  Stokes  v.  Van 
Wyck,  83  Va.  724,  732,  3  S.  E.  387 ;  Gish  v. 
Moomaw,  89  Va.  345,  367,  ]5  S.  E.  868. 

Nor  is  the  principle  regulating  the  time 
of  the  vesting  of  the  estate  of  the  remainder- 
men affected  by  the*  circumstance  that  the 
distribution  was  to  be  made  throus^h  the 
agency  of  a  power  in  trust  (Sellers  v.  Reed, 
88  Va.  377,  381,  13  S.  E.  754;  French  v. 
Logan,  108  Va.  67,  60  S.  E.  622;  Allison  v. 
Allison,  101  Va.  537,  569,  63  L.R.A.  920, 
44  S.  E.  904,  915),  nor  that  the  estate  in- 
cludes both  real  and  personal  property,  for 
the  rule  relating  to  devises  controls  (Sellers 
V.  Reed,  88  Va.  379,  13  S.  E.  754). 

Having  reached  the  conclusion  that  the 
estate  in  remainder  vested  in  interest  in 
1861,    the    question   of    its    liability    to    a 


collateral  inlieritance  tax,  from  the  essential 
character  of  that  imposition,  must  be  de- 
termined by  the  statute  law  in  force  at  that 
time,  notwithstanding  the  general  rule  that 
such  taxes  are  not  collectable  until  the 
owner  comes  into  possession,  or  is  entitled 
to  receive  the  estate. 

It  is  conceded  that  there  was  no  statute 
in  force  prior  to  the  act  of  February  14, 
1896  (Acts  1895-96,  pp.  367,  368),  which 
authorized  the  imposition  of  the  collateral 
inheritance  tax  sought  to  be  enforced  in 
these  proceedings.  And  it  is  by  virtue  of 
that  enactment  that  the  assessment  was 
made.  Therefore,  unless  the  statute  is  to 
be  given  retroactive  operation,  it  cannot  ap- 
ply in  this  case;  and  the  general  proposi- 
tion as  to  whether  such  statutes,  to  be  ap- 


It  is  to  be  observed  that  in  the  preceding 
case  the  remainders  were  contingent  upon 
the  children  surviving  their  mother.  In  Fol- 
som  V.  United  States,  21  Fed.  37,  where  the 
devise  of  the  remainder  involved  no  con- 
tingency, it  was  held  that  the  estate  became 
vested  upon  the  death  of  the  testator,  and 
where  that  occurred  before  the  act  went  in- 
to effect,  it  was  not  taxable,  although  the 
life  tenant  died  afterward.  The  court  ex- 
pressly recognized  that  if  the  remainder- 
man's interest  had  been  contingent,  and  bad 
vested  only  upon  the  death  of  the  life  ten- 
ant, he  would  be  deemed  to  have  acquired 
a  succession  at  the  time  of  such  death,  with- 
in the  meaning  of  the  act. 


Ill,  Repealing,  amendatory ,  and  supers 

BCding  acts, 

a.  Repeal  generally. 

Earlier  cases  on  this  phase  of  the  ques- 
tion \fill  be  found  in  the  note  to  Trippet  v. 
State,  8  L.R.A.(N.S.)   1210. 

The  case  Friend  v.  Levy,  76  Ohio  St.  26, 
80  N.  E.  1036,  involved  the  Ohio  act  of 
1906,  repealing  the  inheritance  tax  act,  **ex- 
cept  as  to  estates  in  which  the  inventory 
has  been  filed  at  the  date  of  the  passage  of 
the  act."  After  holding  that  the  exception 
in  the  repealing  act  was  void,  because  it 
caused  that  act  to  operate  unequally,  the 
court  held  further  that  the  language  of  the 
exception  indicated  the  legislature's  inten- 
tion that  the  repealing  act  should  operate 
retrospectively;  and  that  therefore  no  in- 
heritance tax  could  be  collected  after  the 
repeal;  and  that  the  general  statute  pro- 
viding that  whenever  a  statute  is  repealed, 
the  repeal  or  amendment  shall  in  no  manner 
affect  pending  actions,  prosecutions,  or  pro- 
ceedings, unless  so  expressed,  had  no  appli- 
cation. 

The  question  as  to  the  effect  of  a  repeal 
arose  after  the  repeal  of  the  Federal  war 
revenue  act  of  1898,  imposing  an  inheri- 
tance tax,  as  amended  by  the  act  of  1901, 
providing  that  the  tax  should  be  ''due  and 
payable"  in  one  voar  after  the  death  of  the 
44  L.R.A.(N.S.)  " 


testator.  This  act  was  repealed  by  'the 
act  of  April  12,  1902,  which  took  effect 
July  1,  1902,  and  which  expressly  saved 
from  its  operation  all  taxes  "imposed"  prior 
to  the  latter  date.  In  passing  upon  the  ef- 
fect of  this  repeal,  the  United  States  Su- 
preme Court  held,  in  Hertz  v.  Woodman, 
218  U.  S.  205,  54  L.  ed.  1001,  30  Sup.  Ct. 
Rep.  621,  that  the  fact  that  a  testator  died 
within  one  year  prior  to  July  1,  1902,  and 
that  therefore  the  tax  upon  a  legacy  given 
by  him  was  not  "due  and  payable"  before 
the  repeal  took  effect,  did.  not  exclude  the 
legacy  from  the  operation  of  the  saving 
clause,  and  therefore  relieve  it  from  tax- 
ation tliereunder,  where  the  legacy,  being 
unconditional,  carried  an  absolute  right  to 
immediate  possession  and  enjoyment,  since 
liability  for  the  tax  attached  as  soon  as  the 
right  to  possession  and  enjoyment  vested, 
though  before  the  time  for  payment.  Be- 
fore this  decision,  as  shown  therein,  the 
United  States  Supreme  Court,  having  been 
evenly  divided  on  this  question,  had  af- 
firmed contrary  conclusions  by  circuit 
courts  of  appeal,  which,  of  course,  are  over- 
ruled. Such  cases  are  Eidman  v.  Tilghman, 
69  C.  C.  A.  139,  136  Fed.  141,  affirmed  by  a 
divided  court  in  203  U.  S.  580.  51  L.  ed. 
326,  27  Sup.  Ct.  Rep.  779;  Philadelphia 
Trust,  S.  D.  &  Ins.  Co.  v.  McCoach,  135 
Fed.  866,  affirmed  in  73  C.  C.  A.  610,  142 
Fed.  120,  affirmed  by  a  divided  court  in  205 
U.  S.  639,  51  L.  ed.  921,  27  Sup.  ( t.  Rep. 
793;  United  States  v.  Marion  Trust  Co,  74 
C.  C.  A.  439,  143  Fed.  301,  affirmed  by  a 
divided  court  in  206  U.  S.  566,  51  L.  ed. 
1191,  27  Sup.  Ct.  Rep.  794.  So,  also,  Mc- 
Coach V.  Bamberger,  88  C.  C.  A.  264,  161 
Fed.  90,  which  is  decided  upon  the  author- 
ity of  McCoach  v.  Philadelphia  Trust,  S.  D. 
&  Ins.  Co.,  falls  with  the  latter.  The  same 
is  true  of  Gill  v.  Austin,  84  C.  C.  A.  677, 
167  Fed.  234. 

In  Hertz  v.  Woodman,  the  Supreme  Court 
also  points  out  that  in  212  U.  S.  572,  53 
L.  ed.  656,  29  Sup.  Ct.  Rep.  682,  it  had 
denied  a  writ  of  certiorari  to  the  circuit 
court  of  appeals  in  the  case  of  United  States 
V.  Stephenson,  no  report  of  which  can  be 
found  except  the  memorandum  decision  of 
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plicable  in  a  given  case,  must  have  been 
in  force  at  the  deatli  of  the  testator,  or  at 
the.  time  of  vesting  in  interest  of  the  estate 
in  remainder,  is  immaterial,  since  botli  of 
these  events  preceded  the  passage  of  the  act. 

The  following  provisions  of  the  act  of 
February  14,  1896,  show  that  it  was  in- 
tended to  operate  prospectively:  It  de- 
clares, among  other  things: 

(1)  "That  where  any  estate  within  this 
commonwealth  of  any  decedent  shall  pass, 
under  his  will,  or  the  laws  regulating  de- 
scents and  distributions,  to  any  other  per- 
son, or  for  any  other  use,  than  to  or  for  the 
use  of  the  father,  mother,  husband,  wife, 
brother,  sister,  or  lineal  descendant  of  such 
decedent,  the  estate  so  passing,  if  of  greater 


value  than  $250,  shall  be  subject  to  a  tax 
of  a  certain  per  cent." 

(2)  "The  personal  representative  of  such 
decedent  shall  pay  the  whole  of  such 
Lax.     ... 

(3)  "Any  personal  representative,  devisee, 
or  person  to  whom  the  estate  may  descend 
by  operation  of  law,  failing  to  pay  such  tax 
before  the  estate  on  which  it  is  chargeable 
is  paid  or  delivered  over,  .  .  .  shall  be 
liable  in  damages.     .     .     ." 

(4)  "Such  estate  shall  be  deemed  paid 
or  delivered  at  the  end  of  a  year  from  the 
decedent's  death,  unless  and  except  so  far 
as  it  may  appear  that  the  legatee  or  dis- 
tributee has  neither  received  such  estate, 
nor  is  entitled  then  to  demand  it.*' 


the  United  States  Supreme  Court  denying 
the*  writ. 

Before  the  decision  of  the  United  States 
Supreme  Court  in  Hertz  v.  Woodman,  su- 
pra, the  same  conclusion  had  been  reached 
by  the  circuit  court  of  appeals  for  the 
eighth  circuit  in  Westhus  v.  Union  T.  Co. 
90  C.  C.  A.  441,  164  Fed.  795,  rehearing 
denied  in  94  C.  C.  A.  95,  168  Fed.  617,  writ 
of  error  dismissed  in  228  U.  S.  519,  57  L. 
ed.  — ,  33  Sup.  Ct.  Rep.  593,  involving  a 
will  by  which  a  testator  gave  to  his  son  a 
life  estate  in  the  income  from  his,  the  tes- 
tator's, residuary  estate.  The  court  held 
that  the  estate  '  became  vested  upon  the 
death  of  the  testator,  and  that  the  tax  was 
"imposed"  upon  such  vesting,  irrespective 
of  when  it  became  due  and  payable,  or 
whether  the  internal  revenue  officers  had 
assessed  the  tax.  The  Westhus  Case  was 
followed  in  Chouteau  v.  Allen,  95  C.  C.  A. 
582,   170  Fed.  412. 

It  was  hold  in  Farrell  v.  United  States, 
167  Fed.  639,  that  in  a  state  in  which  the 
creditors  of  a  deceased  had  two  years  for 
the  filing  of  claims,  the  interest  of  an  heir 
in  personal  property  of  an  intestate  who 
died  in  June,  1901,  was  wholly  contingent, 
and  therefore  had  not  vested  in  possession 
and  enjoyment  on  July  1,  1902,  and  came 
within  the  meaning  of  the  act  of  June  27, 
1902,  providing  for  the  refunding  of  taxes 
upon  contingent  and  beneficial  interests 
which  had  not  become  vested  before  July 
1st,  1902;  and  also  providing  that  no  tax 
should  thereafter  be  assessed  upon  any  such 
contingent  beneficial   interest. 

In  Ward  v.  Sage,  108  C.  C.  A.  413,  185 
Fed.  7,  a  testator  divided  his  residuary 
estate  into  thirds,  setting  aside  one  third 
for  the  benefit  of  the  widow  for  life,  to  be- 
come at  her  death  part  of  the  residue. 
The  remaining  two  thirds  of  the  residuary 
estate  was  divided  into  five  equal  legacies 
for  the  benefit  of  the  testator's  five  chil- 
dren, and  "each  child  therefore  had  a  pres- 
ent interest  in  one  fifth  of  two  thirds  of  the 
whole  estate,  and  a  remainder  interest  in 
one  fifth  of  the  other  third,  subject  to  the 
widow's  life  estate  in  that.  Possession  of 
the  principal  of  the  children's  shares,  how- 
ever, was  to  be  deferred,  in  the  case  of 
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sons  until  they  arrived  at  twenty-five,  and 
in  the  case  of  daughters  until  thirty-five 
years  of  age,"  with  gifts  over,  in  the  event 
of  the  death  of  any  child  before  reaching 
the  specified  age,  to  the  descendants  of  the 
child  so  dying,  if  any,  and,  if  not,  to  the 
surviving  brothers  and  sisters.  The  gov- 
ernment conceded  that,  as  to  the  tax  im- 
posed upon  the  share  in  the  corpus,  of  the 
two  daughters  who  had  not  reached  the 
designated  age,  it  was  improperly  assessed, 
because  they  had  no  vested  interest,  and 
the  court  said  that  this  concession  must  be 
made  because  their  interest  in  the  corpus 
was  contingent  only,  terminable  by  death 
before  reaching  thirty- five  years  of  age, 
with  no  power  of  designating  a  successor, 
and  that  the  corpus  did  not  therefore  pass 
to  them  either  in  enjoyment  or  possession, 
and  that  the  tax  levied  upon  their  shares 
could  be  recovered  back  under  the  repeal- 
ing act,  the  testator  having  died  June  23, 
1902.  As  to  the  shares  of  the  three  chil- 
dren who  had  reached  the  ages  prescribed 
by  the  will,  in  the  two  thirds  of  the  res- 
idue, it  was  held  that  each  was  entitled  to 
all  the  income  accruing  thereon  after  the 
death  of  the  testator,  and  that  the  same 
therefore  had  vested  in  enjoyment,  though 
not  in  possession,  and  that  the  tax  paid  by 
them  could  not  be  recovered  back.  As  to 
the  interest  of  the  same  three  children  in 
the  third,  the  income  from  which  belonged 
to  the  widow  during  her  life,  which  con- 
tinued after  July  1,  1902,  it  was  held  that 
the  same  vested  neither  in  enjoyment  nor 
in  possession  before  that  date,  and  that 
taxes,  having  been  paid  on  the  same,  could 
be  recovered  back.  It  was  further  held  in 
this  case  that  no  part  of  the  tax  could  be 
defeated  because  a  portion  of  the  residuary 
estate  represented  tne  testator's  share  in  a 
partnership,  and  existed  in  the  form  of  a 
chose  in  action  before  and  upon  July  1, 
1902. 

In  the  case  of  Title  Guarantee  &  Trust 
Co.  V.  Ward,  164  Fed.  459,  it  appeared  that 
a  testator  who  died  in  March,  1901,  gave 
his  residuary  estate  to  trustees  to  hold  the 
same  during  the  lives  of  those  two  of  his 
four  children  who,  surviving  him,  should 
be  the  voun^est  at  the  time  of  his  death, 
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(5)  "Tins  act  shall  be  in  force  from  its 
passage/' 

These  excerpts  from  the  act  sufficiently 
indicate  that  it  was  intended  to  operate 
prospectively.  Besides,  it  is  an  established 
canon  of  interpretation  that  statutes  must 
be  construed  to  act  prospectively,  unless  a 
contrary  intention  is  manifest  and  plain, 
the  authorities  speak  with  one  voice  on  this 
subject.  Indeed,  some  of  the  cases  hold 
that  to  justify  a  retroactive  construction, 
there  must  be  something  on  the  face  of  the 
enactment  putting  it  beyond  a  doubt  tliat 
such  was  the  purpose  of  the  legislature. 
Crabtree  v.  Old  Dominion  Bldg.  &  L.  Asso. 
95  Va.  670,  64  Am.  St.  Rep.  818,  29  S.  E. 
741;  Merchants'  Bank  v.  Ballou,  98  Va.  112, 


44  L.R.A.  306,  81  Am.  St.  Rep.  715,  32  S.  E. 
481;  Whitlock  v.  Hawkins,  105  Va.  242,  53 
S.  E.  401. 

The  contention  on  behalf  of  the  state  that 
the  estate  in  remainder  is  amenable  to  tax, 
because  the  act  was  in  force  at  the  dcatli 
of  the  life  tenant,  in  1907,  is  not  tenable. 
In  cases  to  which  the  statute  applies,  in 
fixing  the  date  at  which  the  tax  is  collect- 
able, it  in  terms  distinguishes  between  the 
time  of  the  passing  of  the  title,  and  the  time 
when  the  property  is  received  or  demand- 
able.  Thus,  it  declares:  "Sucli  estate  shall 
be  deemed  paid  or  delivered  at  the  end  of  a 
year  from  the  decedent's  death,  unless  and 
except  so  far  as  it  may  appear  that   the 


and  as  much  longer  as  the  laws  of  New 
York  would  permit.  The  trustees  were  to 
set  aside  a  sum  sufficient  to  yield  the  wid- 
ow a  certain  income,  and  to  pay  the  income 
of  the  remainder  of  the  residuarv  estate  to 
the  children  of  the  testator,  their  heirs  or 
devisees,  subject  to  certain  lien  charges,  un- 
til the  termination  of  the  trust,  when  the 
corpus  of  the  residuary  estate  was  to  be 
divided  among  the  four  children,  their  heirs 
or  devisees.  It  was  held  that  upon  the 
death  of  the  testator  each  child  took  a 
vested  interest  in  one  fourth  of  the  resid- 
uary estate,  subject  to  no  contingencies, 
and  that  each  child  could  convey  or  will  the 
same,  and  had  a  present  right  to  the  im- 
mediate enjoyment  of  the  income.  It  was 
therefore  held  that  the  tax  accrued  upon 
the  death  of  the  testator,  and  therefore 
could  not  be  recovered  back  under  the  act 
of  June  27,  1902,  as  having  been  assessed 
upon  contingent  interests  which  had  not 
become  vested  prior  to  July  1,  1902.  It 
was  further  held  that  though  the  interests 
of  the  children  in  that  part  of  the  estate 
set  aside  to  yield  the  income  to  the  widow 
did  not  become  vested  until  the  latter's 
death,  it  was  subject  to  the  tax,  inasmuch 
as  the  widow  died  before  July  1,  1902. 
This  case  was  affirmed  in  107  C.  C.  A.  41, 
184  Fed.  447,  holding  further  that  the  tax 
was  deemed  to  have  been  "imposed"  within 
the  meaning  of  the  saving  clause  of  the  re- 
pealing act  of  April  12,  1902,  although  it 
was  not  levied  and  assessed  until  after 
July  1,  1002.  A  writ  of  certiorari  was 
denied  in  220  U.  S.  620,  65  L.  ed.  613,  31 
Sup.  Ct.Rep.  723. 

In  view  of  the  act  of  April  12,  1902, 
which,  it  has  been  seen,  took  effect  July  1, 
1902,  Congress  further  provided  by  the 
act  of  June  27,  1902,  that  no  tax  should  be 
assessed  upon  any  contingent  beneficial  in- 
terest which  should  not  become  absolutclv 
vested  in  possession  or  enjoyment  prior  to 
July  1,  1902,  and  that  any  such  tax  previ- 
ously collected  should  be  refunded.  Under 
this  act  it  was  held  that  where  legatees 
were  to  receive  only  the  income  from  their 
shares  in  the  estate  until  they  reached  cer- 
tain aoros,  which  in  no  case  would  occur  be- 
fore Julv  1,  1902,  the  interest,  for  the  pur- 
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pose  of  taxing  the  annuities,  was  the  value 
of  the  amount  received  by  each  respectively 
prior  to  July  1,  1902.  Union  Trust  Co.  v. 
Lynch,  148  Fed.  49,  affirmed  in  90  C.  C.  A. 
147,  164  Fed.  161,  certiorari  denied  in  214 
U.  S.  523,  53  L.  ed.  1067,  29  Suj?.  Ct.  Rep. 
702.  Of  course,  this  right  to  tax  was  ex- 
pressly made  subject  to  its  having  amount- 
ed to  $10,000  before  July  1,  1902,  since  the 
act  of  1898  exempted  from  its  operation 
legacies  of  $10,000  and  under. 

But  the  United  States  Supreme  Court 
held  in  United  States  v.  Fidelity  Trust  Co. 
222  U.  S.  158,  56  L.  ed.  137,  32  Sup.  Ct. 
Rep.  59,  that  the  entire  clear  value  of  a 
legacy  under  a  will  devising  the  residuary 
estate  in  trust  to  pay  over  to  the  testa- 
tor's niece  the  net  income  in  quarterly  pay- 
ments for  life,  and  not  merely  so  much  of 
such  life  estate  as  she  had  actually  re- 
ceived before  July  1,  1902,  had  "vested" 
prior  to  that  date,  in  the  sense  of  .the  pro- 
vision of  the  act  of  June  27,  1902,  provid- 
ing for  the  refunding  of  so  much  of  the 
succession  tax  as  might  have  been  collected 
on  "contingent  beneficial  interests  which 
shall  not  have  become  vested"  before  the 
date  mentioned. 

So,  it  is  held  that  the  fact  that  no  part 
of  the  income  has  beqn  received,  and  that, 
under  the  laws  of  New  Jersey,  where  the 
testator  died  a  resident  July  18,  1901,  no 
action  therefor  can  be  maintained  against 
the  executor  within  one  year  from  the  tes- 
tator's death,  does  not,  under  the  Federal 
act  of  June  27,  1902,  relieve  from  taxation 
bequests  to  daughters  for  life,  with  a  pro- 
vision that  on  the  death  of  any  one  of  them 
leaving  issue,  the  principal  of  her  share 
should  go  to  such  issue,  and  if  she  died 
without  issue,  then  to  her  surviving  broth- 
ers and  sisters,  and  to  the  issue  of  such  of 
them,  if  any,  as  might  die  leaving  issue. 
Beer  v.  Moffatt,  192  Fed.  984. 


b.  Exemption  acts. 

It  is  held  that  a  statute  exempting  lega- 
cies of  less  than  a  specified  amount  from 
the  payment  of  succession  taxes  will  not  ap- 
ply to  legacies  to  which  pcsons  became  en- 
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legatee  or  distributee  lias  neither  received 
such  estate,  nor  is  entitled  to  demand  it." 

The  exception  is  intended  to  meet  a  case 
arising  under  the  statute  in  which  the  estate 
had  vested  in  interest  within  the  year  from 
the  decedent's  death,  but  where,  from  some 
cause,  the  possession  or  enjoyment  was  post- 
poned beyond  that  time. 

The  statute,  not  being  retrospective  in  its 
operation,  cannot  apply  to  the  property  of 
the  appellees. 

In  Carter  v.  Whitcomb,  74  N.  H.  482,  484, 
17  L.R.A.(N.S.)  733,  69  Atl.  779,  781,  the 
court  said:  "Equally  untenable  is  it  to 
urge  that  the  amendment  of  1907  was  in- 


tended to  have  a  retroactive  effect,  and  to 
apply  to  estates  then  in  course  of  settlement. 
The  language  used  is  prospective.  It  re- 
lates to  property  'which  shall  pass  by  will.' 
The  testatrix's  will  became  effective  to  pass 
property  upon  her  death.  The  necessary 
delays  incident  to  the  settlement  of  the 
estate  and  final  decree  of  distribution  did 
not  postpone  the  passing  of  the  estate  within 
the  meaning  of  the  statute.  The  legatees 
derive  their  title  from  the  testatrix.  Their 
rights  became  fixed  at  her  death.  They 
then  became  the  owners  of  the  property  be- 
queathed to  them,  though  the  possession  and 
actual   enjoyment  thereof  were  delayed  by 


titled  before  it  took  effect.     Howe  v.  Howe, 
179  Mass.  552,  55  L.R.A.  626,  61  N.  E.  225. 

An  amendment  to  a  succession  tax  stat- 
ute, exempting  from  succession  tax  religious 
societies  the  property  of  which  is  by  law 
exempt  from  taxation,  and  relating  to  prop- 
erty which  "shall  pass  by  law,"  does  not 
apply  to  estates  in  the  process  oif  settlement 
at  the  time  of  its  passage,  inasmuch  as  the 
will  was  effective  to  pass  the  property  upon 
testatrix's  death,  though  possession  and  en- 
joyment were  delayed  by  operation  of  law 
in  the  settlement.  Carter  v.  Whitcomb,  74 
N.  H.  482,  17  L.R.A.(N.S.)  733,  69  Atl. 
779,  the  court  saying  that  the  exemption  act 
did  not  amount  to  a  repeal. 

And  an  amendatory  act  exempting  from 
inheritance  taxation  under  a  previous  act, 
bequests  to  certain  charitable  or  educa- 
tional institutions,  assuming  that  it  con- 
stituted a  repeal  pro  tanto  of  the  earlier 
act,  does  not  apply  to  bequests  by  a  testa- 
tor who  died  before  the  amendatory  act 
went  into  effect,  although  his  will  was  not 
probated  "until  afterward.  Provident  Hos- 
pital &  Training  School  Asso.  v.  People, 
198  111.  495,  64  N.  E.  1031,  pointing  out 
that,  by  the  provisions  of  the  original  act, 
the  tax  became  due  and  payable  at  the 
death  of  the  testator,  and  was  a  lien  upon 
the  property  bequeathed  to  the  appellant 
from  that  date,  and  .the  right  of  the  state 
to  collect  it  was  then  complete,  and  that 
there  was  nothing  in  the  language  of  the 
amendatory  act  to  indicate  a  legislative  in- 
tent that  it  should  have  a  retroactive  ef- 
fect. Following  this  case  the  Illinois  court 
held  in  Council  v.  Crosby,  210  111.  380,  71 
N.  E.  350,  that  the  right  which  accrued 
under  the  statute  in  force  at  the  time  of 
the  death  of  the  testator  was  unaffected  and 
remained  enforceable,  notwithstanding  the 
subsequent  enactment  exempting  bequests 
for  educational  purposes  from  the  tax. 

In  Re  Stanford,  126  Cal.  112,  45  L.R.A. 
788,  58  Pac.  462,  the  court  refused  to  give 
a  retroactive  effect  to  a  statute  creating 
certain  exemptions  from  the  inheritance  tax 
act,  and  providing  that  the  exemptions 
therein  contained  should  apply  "to  all  prop- 
erty which  has  passed  by  will,  succession, 
or  transfer  since  the  approval  of  the  act  of 
which  this  act  is  amendatory,  except  in 
those  cases  where  the  tax  has  been  paid  to 
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the  treasurer  or  the  proper  county."  It 
was  held  that  thus  to  legislate  away  the 
state's  right  to  tax  the  estate  of  one  who 
died  before  the  amendatory  act  went  into 
effect,  even  though  the  state  had  not  yet 
received  the  tax,  violated  a  provision  of  the 
California  Constitution  prohibiting  the  leg- 
islature from  making  any  gift  to  any  indi- 
vidual or  corporation,  and  from  passing  any 
special  law  releasing  any  indebtedness  to 
the  state.  Subsequently,  the  California  leg- 
islature passed  a  new  statute  undertaking 
to  cover  the  whole  subject  of  inheritance 
taxes,  and  among  other  things  creating  ex- 
emptions which  did  not  theretofore  exist, 
and  changing  the  rates  of  taxation.  There- 
after, in  Re  Woodward,  153  Cal.  39,  94 
Pac.  242,  it  was  held  that,  in  fixing  the 
rate,  the  statute  in  force  when  the  testator 
died,  and  not  the  later  act,  governed.  The 
court  cited  Re  Stanford,  supra,  and  also 
Trippet  v.  State,  149  Cal.  621,  8  L.R.A. 
(N.S.)  1210,  to  which  the  earlier  note  on 
this  question  is  appended,  86  Pac.  1084,  in- 
volving the  exemption  phase  of  the  luw 
statute,  and  holding  that  the  repeal  did  not 
affect  the  tax  on  estates  of  persons  who 
died  before  the  repealing  act  took  effect, 
although  no  steps  to  collect  the  tax  were 
taken  until  after  the  act  took  effect.  The 
doctrines  of  the  Stanford  and  Trippet 
Cases  were  reasserted  in  Re  Martin,  153 
Cal.  225,  94  Pac.  1053;  Re  Bowen,  —  Cal. 
— ,  94  Pac.  1056;  and  Re  Lander,  6  Cal. 
App.  744,  93  Pac.  202. 

It  was  held  in  Warrimer  v.  People,  6 
Dem.  211,  that  a  legacy  tax  which  had  ac- 
crued upon  the  death  of  the  testator,  under 
the  act  of  1885,  was  not  affected  by  the  act 
of  1887,  enacted  after  the  death  of  the  tes- 
tator, and  creating  certain  exemptions,  as 
the  latter  act  was  not  retroactive.  Ap- 
parently to  the  same  effect  is  Re  Brooks,  6 
Dem.  165. 

And  an  act  extending  exemptions  ia  not 
applicable  to  estates  of  persons  who  died 
before  it  went  into  effect  (Re  Thompson, 
14  N.  Y.  S.  R.  487),  though  no  steps  were 
taken  for  collection  of  the  tax  before  the 
act  became  effective  (Re  Ryan,  18  N.  Y. 
S.  R.  992,  3  N.  Y.  Supp.  136).  And,  of 
course,  the  same  is  true  where  such  steps 
were  taken  before  the  act  became  effective 
(Re  Wolfe,  29  Abb.  N.   C.   340,  21   N.  Y. 


1933. 


COMMONWEALTH  v.  WELLFORD. 


431 


operation  of  law,  and  at  the  same  time  the 
right  of  the  public  to  the  tax  accrued.  .  .  . 
The  rights,  therefore,  of  the  parties  to  the 
suit  under  the  will  in  question,  must  be  de- 
termined in  accordance  with  the  statute  of 
1905,  which  was  in  force  when  the  testatrix 
died,  and  when  the  interests  of  the  parties 
under  her  will  vested." 

Again,  in  Re  Craig,  97  App.  Div.  289,  89 
N.  Y.  Supp.  971,  affirmed  on  appeal  in  181 
N.  Y.  551,  74  N.  E.  3116,  the  court  held: 
**\Vhere  one  in  contemplation  of  marriage 
only,  by  deed  containing  no  power  of  revo- 
cation, transfers  his  property  to  trustees,  to 
pay  the  income  to  him  for  life,  and  on  his 

Supp.  515,  affirming  2  Connoly,  600,  15  N. 
Y.  tSupp.  539,  reversed  on  other  grounds  in 
137  N.  Y.  205,  33  N.  E.  156). 

So,  an  amendatory  act  extending  the  ex- 
emptions prescribed  in  an  inheri&nce  tax 
act  does  not  operate  retrospectively  upon 
fin  estate  in  which  the  surrogate  had  made 
an  order  affirming  the  appraisement  and  as- 
sessing the  amount  of  the  tax  before  the 
amendatory  act  became  effective  (Re  Miller, 
110  N.  Y.  216,  18  N.  E.  139;  Re  Cager,  111 
N.  Y.  343,  18  N.  E.  866;  Re  Kemeys,  56 
Hun,  117,  29  N.  Y.  S.  R.  916,  9  N.  Y.  Supp. 
182) ;  or  where  the  tax  became  due  and  pay- 
able before  its  passage  (Sherrill  v.  Christ 
Church,  121  N.  Y.  701,  26  N.  E.  50);  or 
where  the  tax  had  accrued  though  it  had 
not  yet  been  assessed  (Re  Arnett,  49  Hun, 
699,  2  N.  Y.  Supp.  428). 

But  where  the  amendatory  repealing  act 
was  subsequently  amended  so  as  to  pro- 
vide that  all  acts  and  parts  of  acts  incon- 
sistent with  the  provisions  of  "this  act" 
are  hereby  repealed,  but  "this  act"  shall  ap- 
ply to  all  estates  of  deceased  persons  where 
no  assessment  of  tax  has  been  made,  to 
which  such  estate  or  estates  are  liable  under 
the  provisions  of  the  foregoing  act,  it  was 
held  that  the  exemption  applied  where  no 
assessment  was  made  until  after  the  passage 
of  the  amendatory  act.  Re  Thomas,  3 
Misc.  388,  24  N.  Y.  Supp.  713,  distinguish- 
ing  Re   Kemeys,   supra. 

In  Re  Graves,  171  N.  Y.  40,  63  N.  E.  787, 
it  was  recited  as  a  matter  of  course,  that 
the  exemptions  prescribed  in  the  act  of 
1900  had  no  application  to  the  case,  which 
involved  the  estate  of  a  testator  who  died 
in  1896. 

And  it  was  held  in  Re  Vanderbilt,  68  App. 
Div.  27,  74  N.  Y.  Supp.  450,  modified  on 
other  grounds  in  172  N,  Y.  69,  64  N.  E.  782, 
that  only  estates  of  persons  who  died  after 
the  passage  of  the  act  of  1900  were  taxable 
by  virtue  of  its  provisions  enacting  that 
the  exemptions  mentioned  in  §  4  of  the  gen- 
eral tax  law  are  not  to  be  construed  as  ap- 
plying in  any  manner  to  the  provisions  of 
article  10,  imposing  a  transfer  tax. 

c.  Amendatory  and  superaedlng  acts, 

Tlie  cases  coming  under  this  subdivision 
particularly  those  of  superseding  or  sub- 
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death  to  pay  the  principal  in  certain  propor- 
tions to  his  widow  and  the  issue  of  the  mar- 
riage, and  the  marriage  took  place,  and  the 
issue  were  born,  all  before  passage  of  any 
transfer  tax  law,  the  interests  of  the  re- 
maindermen then  accrued,  and  their  right  to 
take  on  the  death  of  the  life  tenant  could 
not  thereafter  be  made  subject  to  a  transfer 
tax." 

In  Re  Pell,  171  N.  Y.  48,  57  L.R.A.  640,  89 
Am.  St.  Rep.  791,  03  N.  E.  789,  it  was  held 
that  a  statute  passed  in  1899,  relating  to 
taxable  transfers  of  property,  and  providing 
for  a  tax  on  remainders  and  reversions 
wliich  had  vested  before  June  30,  1885,  upon 
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stitute  acts,  present  an  opportunity  for  the 
contention  that  no  tax  is  enforceable 
against  the  estate  of  one  who  died  before 
the  earlier  act  became  effective,  based  upon 
the  grounds  that  the  later  act  constitutes  a 
repeal  of  the  earlier  act,  and  therefore  ex- 
tinguishes it,  and  that  the  later  act  is  not 
applicable  because  not  retrospective.  This 
point,  however,  seems  not  to  have  been  con- 
sidered beyond  a  hint  in  one  case. 

Thus,  in  Re  Prime,  136  N.  Y.  347,  18 
L.R.A.  713,  32  N.  E.  1091,  the  court  held 
that  its  conclusion  that  the  amendment  of  a 
statute  "so  as  to  read  as  follows"  does  not 
operate  as  a  repeal  of  provisions  which  are 
not  retained  in  the  same  precise  words,  if 
they  are  substantially  re-enacted  in  equiva- 
lent words,  made  it  unnecessary  to  consider 
the  point  whether,  if  the  amendatory  ac^ 
did  repeal  the  earlier  one,  the  repeal  oper- 
ated to  prevent  the  subsequent  assessment 
and  collection  of  a  tax  on  the  estate  of  de- 
cedents who  died  before  the  amendatory  act 
went  into  effect.  However,  the  court  said: 
"It  is  very  plain  that  the  legislature,  which 
had  established  a  new  policy  in  the  taxation 
of  the  right  of  devolution  or  succession,  and 
was  year  by  year  perfecting  the  system  and 
enlarging  its  scope  and  efficiency  by  new 
legislation,  never  intended  to  repeal  the 
prior  acts  in  these  respects  in  wnich  the 
new  enactment  corresponded  in  meaning 
with  the  prior  law,  so  as  to  exempt  from 
taxation  estates  or  interests  in  course  of 
settlement,  but  where  the  tax  has  not  yet 
been  levied."  This  language  was  quoted  with 
approval  in  Re  Brundage,  31  App.  Div.  348, 
52  N.  Y.  Supp.  362,  holding  that  the  act  of 
1896,  being  a  re-enactment  of  the  law  of 
1892,  did  not  prevent  the  assessment  and 
collection  of  an  inheritance  tax  which  had 
accrued  under  the  earlier  act. 

The  Vermont  succession  tax  act  of  1904 
repealed  the  inconsistent  provisions  of  ear- 
lier acts,  but  saved  from  its  operation  taxes 
accrued  or  accruing  at  the  time  of  the 
enactment  thereof.  In  Re  Howard,  80  Vt. 
489,  68  Atl.  513,  it  was  contended  that  in 
so  far  as  the  act  of  1904  added,  for  the 
purpose  of  assessing  the  tax,  to  the  assets 
of  the  deceased  debts  due  to  his  estate  from 
nonresidents,  it  did  not  apply  to  the  estate 
of  one  who  died  before  the  act  took  effect. 
But  the  court  held  this  contention  unsound, 
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their  coming  into  actual  possession  or  en- 
joyment, was  an  attempt  to  tax  the  right 
of  succession,  and  not  a  direct  tax  upon 
property,  and  was  unconstitutional  as  di- 
minishing the  value  of  vested  estates,  im- 
pairing the  obligation  of  contracts,  and  tak- 
ing private  property  for  public  use  without 
compensation. 

Tliese  cases  sufficiently  illustrate  the  doc- 
trine  (which  is  plain  on  principle,  without 


autJiority)  that  a  collateral  inheritance  tax 
statute,  which  becomes  a  law  after  an  estate 
has  vested  in  interest,  cannot  apply  to  such 
an  estate,  tliough  it  does  not  come  into  the 
actual  possession  and  enjoyment  of  the 
owner  until  after  the  passage  of  the  act. 

We  are  of  opinion  that  the  decree  of  the 
Circuit  Court  of  the  City  of  Norfolk  is  with- 
out error,  and  it  must  be  affirmed. 


saying  that  since  the  earlier  act  did  not  in- 
clude debts  due  from  nonresidents  in  fixing 
the  amount  of  the  estate  to  be  taxed,  the 
tax  had  not  accrued,  and  was  not  accruing, 
within  the  meaning  of  the  saving  clause 
of  the  amendatory  act,  before  the  provi- 
sions of  that  act  including  such  new  debts 
took  effect,  and  by  which  it  was  imposed. 

But  most  cases  do  not  involve  the  ex- 
ceptional circumstances  disclosed  in  the  pre- 
ceding one,  and  hold  that  the  statute  in 
force  at  the  time  of  the  testator's  death 
controls. 

Re  Sterling,  9  Misc.  224,  30  N.  Y.  Supp. 
385,  involved  an  act  passed  after  the  death 
of  the  testatrix  which  repealed  former  acts, 
but  readopted  the  general  scheme  of  the 
original  statute,  and  provided  that,  so  far 
as  its  provisions  were  substantially  the 
same  as  those  of  the  earlier  laws,  ''they 
shall  be  construed  as  a  continuation  of 
such  laws,  modified  or  amended  according  to 
the  language  employed  in  this  act,  and  not 
as  new  enactments,"  and  which  provided 
further  that  the  repeal  of  a  law  or  any  part 
of  it  specified  in  the  annexed  schedule 
should  not  affect  or  impair  any  act  done 
or  right  accruing,  accrued,  or  acquired 
prior  to  the  date  on  which  the  act  went  into 
effect,  and  that  the  same  might  be  enforced 
as  fully  and  to  the  same  extent  as  if  the 
law  had  not  been  repealed.  In  such  cir- 
cumstances it  was  held  that  proceedings  to 
determine  the  amount  of  the  tax  were  to 
be  determined  in  accordance  with  the  law 
in  force  at  the  time  of  the  death  of  the 
decedent. 

By  the  New  York  act  of  1885,  as  amended 
by  the  laws  of  1887,  it  was  provided  that 
when  taxes  were  not  paid  within  eighteen 
months  after  the  death  of  a  decedent,  inter- 
est should  be  charged  at  the  rate  of  10  per 
cent  per  annum ;  provided  that .  where,  by 
reason  of  necessary  litigation  or  other  un- 
avoidable cause  of  delay,  an  estate  could 
not  be  settled  at  the  end  of  such  eighteen 
months,  the  penalty  should  not  be  charged, 
and  in  such  cases  only  G  per  cent  per  annum 
should  be  charged  upon  the  said  tax  from 
the  expiration  of  said  eighteen  months  un- 
til the  cause  of  such  delay  was  removed. 
By  the  act  of  May  1,  1892,  the  other  act 
was  repealed,  and  it  was  provided  that  in 
case  the  penalty  of-  10  per  cent  should  be 
remitted  for  the  reasons  specified,  interest 
on  the  overdue  taxes  sliould  be  computed  at 
the  rate  of  6  per  cent  "from  the  time  of  the 
decedent's  death,"  instead  of  from  a  date 
eighteen  months  thereafter.  The  repeal  also 
contained  a  saving  clause  providing  that  it 
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did  not  affect  or  impair  any  act  done  or 
right  accrued  or  acquired  prior  to  the  date 
of  the  repealer.  Under  this  statute  it  was 
held  that  where  the  tax  accrued  upon  the 
death  of  tlie  testator  before  the  repealer 
took  effect,  though  the  eighteen  months 
prescribed  in  'the  original  act  did  not  ex- 
pire until  after  the  repealer  took  effect,  the 
saving  clause  of  the  latter  must  be  deemed 
to  apply,  and  that  therefore,  where  the  pen- 
alty was  remitted  for  the  causes  specified, 
interest  should  be  computed  from  a  date 
eighteen  months  after  the  death  of  the  tes- 
tator, as  required  by  the  original  act.  Kf» 
Milne,  76  Hun,  328,  27  N.  Y.  Supp.  727; 
Re  Fayerweather,  143  N.  Y.  114,  38  X.  E. 
278.  These  cases  were  followed  in  Re 
Moore,  90  Hun,  162,  35  N.  Y.  Supp.  782. 

The  statute  in  force  when  the  testator 
died,  providing  for  the  taxation  of  con- 
tingent interests  when  the  person  entitled 
thereto  should  come  into  beneficial  enjoy- 
ment or  possession,  and  not  an  amendatory 
act  providing  for  the  immediate  assess- 
ment and  payment  upon  contingent  interest, 
controls  the  case.  Re  Goelet,  78  N.  Y. 
Supp.  47. 

An  amendment  relating  to  property  which 
"shall  pass  by  law,"  to  a  statute  imposing 
a  succession  tax,  does  not  apply  to  estates 
in  process  of  settlement  at  the  time  of  its 
passage.  Carter  v.  Whitcomb,  74  N.  11. 
482,  17  L.R.A.(N.S.)  733,  69  Atl.  779.  The 
argument  of  the  court  in  this  case  was  that 
the  legatees  became  the  owners  of  the  prop- 
erty bequeathed  to  them  at  the  death  of  tlie 
testatrix  or  upon  the  probate  of  the  will, 
and  that  there  was  little  ground  for  hold- 
ing, in  the  absence  of  express  language  to 
that  effect,  that  the  legislature  intended 
the  amendatory  act  to  have  a  retroactive 
effect,  and  to  defeat  or  limit  riglits  so  vest- 
ed under  testamentary  provisions. 

In  Pullen  v.  Wake  County,  66  N.  C.  302, 
it  was  held  that  a  legacy  was  taxable  by 
the  law  in  force  at  the  time  of  the  testa- 
tor's death,  and  not  according  to  the  law 
subsequently  enacted,  since  the  tax  could 
not  be  assessed  under  an  act  which  did  not 
profess  to  be  retrospective,  and  could  not 
constitutionally    be    so. 

In  ascertaining  the  amount  of  the  tax, 
the  rights  of  the  parties  depend  upon  the 
statute  in  force  at  the  time  of  the  dece- 
dent's death,  while  the  metliod  of  procedure 
is  governed  by  the  statute  in  force  when 
the  proceedings  are  instituted.  Re  Davis, 
149  N.  Y.  639,  44  N,  E.  185;  Re  Sloane, 
164  N.  Y.  109,  47  N.  E.  978. 
The  rate  of  taxation  is  that  prescribed  by 
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the  statute  in  force  at  the  time  of  the  tes- 
tator's death,  and  is  not  affected  by  an  act 
amending  the  rate  enacted  after  his  death. 
Re  Abraham,  151  App.  Div.  441,  135  N.  Y. 
Supp.  801. 

So,  a  statute  lowering  the  rate  proscribed 
by  an  earlier  act  does  not  apply  to  bequests 
by  a  testator  who  died  before  the  act  be- 
came effective.  Re  Lee,  18  Ont.  L.  Hep. 
650. 

In  Pritchard's  Succession,  118  La.  883, 
43  So.  537,  the  court  held  that  the  Louis- 
iana statute  of  1906,  reducing  the  rate  of 
taxation  and  providing  that  it  shall  affect 
all  successions  not  finally  closed,  or  in 
which  the  final  account  has  not  been 'filed, 
did  not  apply  to  a  succession  which,  at  the 
time  of  its  passage,  had  been  closed  by  the 
judgment  recognizing  the  heirs  and  order- 
ing them  to  be  put  into  possession;  and 
then  the  court  went  on  to  say  that,  even  if 
the  earlier  act  be  considered  as  having  been 
repealed  by  the  act  of  1906,  the  vested  right 
of  the  state  to  collect  the  taxes  already  ac- 
crued would  not  have  been  affected. 

So,  an  amendment  increasing  the  tax  does 
not  apply  to  a  remainder  given  by  a  testa- 
tor who  died  before  the  amendment  took  ef- 
fect, though  it  did  not  vest  in  possession, 
through  the  death  of  the  life  tenant,  until 
after.  Re  Meyer,  83  App.  Div.  381,  82  N. 
Y.  Supp.  329. 

Similarly,  the  Pennsylvania  supreme 
court  at  an  early  date  held  in  Com.  v. 
Eckert,  53  Pa.  102,  that  the  statute  in 
force  when  the  testator  died,  and  not  a 
later  statute  increasing  the  rate  of  taxation 
on  collateral  inheritances,  applied  to  the  de- 
vise of  a  remainder,  although  the  same  was 
subject  to  defeasance  by  the  death  of  a  re- 
mainderman before  that  of  the  life  tenant. 

L.  A.  W. 


VERMONT   SUPREME   COURT. 

BRIDGET  STEWART 
v. 

CENTRAL    VERMONT    RAILWAY    COM- 
PANY. 

(—  Vt.  — ,  85  Atl.  745.) 

Carrier  —  sudden  stoppinfc  of  train  — 
Injury  to  passenger  —  liability. 

A  carrier  is  not  liable  for  injury  to  a  pas- 
senger who  has  not  yet  reached  a  seat,  by 
the  sudden  application  of  the  brake  just 
after  the  train  has  started,  to  save  another 
passenger  who,  in  attempting  to  board  the 
train,  fell  and  was  in  danger  of  going  un- 
der tlie  wheels,  in  the  absence  of  any  knowl- 
edge on  the  part  of  the  one  who  stopped  the 

Xote.  —  As  to  liability  for  injuries  to 
passenger  inside  car  from  sudden  starting 
or  stopping  of  ear  or  train,  see  note  to  Ot- 
tinger  v.  Detroit  United  R.  Co.  34  L.R.A. 
(N.S.)  225,  and  see  also  collateral  notes 
there  referred  to. 
44  L.R.A.(N.S.) 


f  train  of  the  position  of  the  person  in  the 
car  who  was  injured  by  the  stop. 

(January  21,  1913.) 

I?  XCEFIIONS  by  defendant  to  rulings  of 
^  the  County  Court  for  Rutland  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negli- 
gence of  defendant's  servant.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  W.  Witters,  Clarke  C.  Fltts, 
and  Hcrinon  K.  Eddy,  for  defendant: 

Defendant  was  not  guilty  of  actionable 
negligence  in  starting  its  train  before  the 
plaintiff  was  seated,  as  that  was  not  the 
proximate  cause  of  her  injury. 

Davis  v.  Central  Vermont  R.  Co.  66  Vt. 
290,  44  Am.  St.  Rep.  852,  29  Atl.  313;  Re 
Merrill,  64  Vt.  200;  Stevens  v.  Dudley,  56 
Vt.  158;  Gilson  v.  Delaware  &  H.  Canal 
Co.  65  Vt.  213,  36  Am.  St.  Rep.  802,  26 
Atl.  70;  Holmes  v.  Fuller,  68  Vt.  207,  34 
Atl.  699;  Edgar  v.  Rio  Grande  Western  R. 
Co.  32  Utah,  330,  11  L.R.A.(N.S.)  738, 
126  Am.  St.  Rep.  867,  90  Pac.  745;  Wil- 
liams V.  Woodward  Iron  Co.  106  Ala.  254, 

17  So.  617. 

Even  if  the  starting  of  the  train  were 
taken  to  be  the  proximate  cause  of  the  in- 
jury, there  was  no  actionable  negligence  on 
the  part  of  the  defendant. 

Louisville  &  N.  R.  Co.  v.  Hale,  102  Ky. 
600,  42  L.R.A.  293,  44  S.  W.  213;  2  Shear- 
man &  Redf.  Neg.  4th  ed.  508;  Yarnell  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  113  Mo.  570, 

18  L.R.A.  599,  21  S.  W.  1;  Louisville,  N.  A. 
&  C.  R.  Co.  v.  Costello,  9  Ind.  App.  462, 
36  N.  E.  299,  3  Am.  Neg.  Cas.  44. 

Messrs.  T.  W.  Moloney  and  B.  L.  Staf- 
ford for  plaintiff. 

Haselton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case  for  personal 
injuries.  Trial  was  by  jury,  and  a  general 
verdict  for  the  plaintiff  was  returned.  A 
special  finding,  hereinafter  referred  to,  was 
made.  Judgment  was  rendered  pro  forma 
for  the  plaintiff.     The  defendant  excepted. 

The  defendant  is  a  common  carrier  of 
passengers.  The  plaintiff,  who  was  a  passen- 
ger of  the  defendant,  received  the  injuries 
complained  of  in  a  car  of  the  defendant  at 
its  Montpelicr  station.  She  got  aboard  the 
car  in  question,  and  had  not  become  seated, 
when  the  train  to  which  the  car  belonged 
started  up.  She  was  thrown  by  the  sudden 
stopping  of  the  car,  and  in  consequence  re- 
ceived injuries. 
28 
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In  answer  to  a  special  question  sub- 
mit tod  to  them,  the  jury  found  that  **the 
train  stopped  in  the  manner  and  for  the 
purpose  and  under  the  circumstances  testi- 
fied to  by  Conductor  Powers."  Mr.  Powers 
was  the  conductor  of  the  train,  and  under 
this  finding  we  need  not  and  cannot  look 
beyond  his  testimony  in  reviewing  the  mat- 
ters covered  by  the  special  finding.  His 
testimony  was  to  the  following  effect: 
About  five  minutes  before  the  train  started, 
he  went  into  the  waiting  room  of  the  sta- 
tion, and  announced  his  train,  saying: 
"This  train  for  Montpelier  Junction,  north- 
bound train."  Before  giving  the  signal 
for  starting,  he  looked  the  length  of  the 
platform,  and  when  he  had  given  the  signal, 
he  stepped  onto  the  end  of  a  car,  and  the 
train  began  to  move.  Just  then  a  man  came 
out  of  the  station,  carrying  a  grip  in  his 
hand  and  a  raincoat  on  one  arm,  and  ran 
for  the  train.  The  raincoat  dragged  on 
the  platform.  The  run  across  the  platform 
was  12  or  16  feet.  The  man  reached  for 
the  handle  of  the  car,  and,  as  he  did  so, 
he  stumbled  and  fell  lengthwise  on  the 
edge  of  the  platform,  where  there  were 
only  8  or  10  inches  between  the  platform 
and  tlie  car  wheels.  The  conductor  in  his 
testimony  expressed  his  apprehension  of 
the  danger  by  saying:  "I  could  see  that 
man  probably  going  under  the  car  wheels." 
The  train  was  equipped  with  air  brakes,  and 
a  lever  controlling  the  brakes  was  at  the 
end  of  the  car  where  he  was,  just  inside 
the  door.  It  was  there  to  be  used  in  case 
of  emergency,  and,  upon  seeing  the  situa- 
tion of  the  man,  and  apprehending  the 
danger  which  he  was  in,  the  conductor,  as 
quickly  as  possible,  stepped  inside  the  car, 
and  pulled  down  the  emergency  brake,  and 
so  stopped  the  train.  The  train  had  bare- 
ly started,  and,  when  it  stopped,  had  not 
moved  more  than  half  a  car's  length.  This 
narrative,  found  by  the  jury  to  be  true, 
affirmatively  shows  as  matter  of  law,  be- 
cause reasonable  men  cannot  differ  about  it, 
that  the  conductor  was  free  from  negli- 
gence; that  whether  we  regard  the  man  as 
attempting  to  board  the  train  as  a 
passenger,  a  licensee,  or  a  trespasser,  the 
immediate  stopping  of  the  train  in  the  cir- 
cumstances narrated  was  a  duty  owed  him 
after  he  was  seen  by  the  conductor  in  the 
perilous  position  already  mentioned.  It 
appears  that  the  conductor  did  not  warn 
the  passengers  as  tlie  man  was  rushing  to 
the  train,  and  it  is  argued  that  this  fail- 
ure to  warn  tends  to  show  negligence.  But 
the  train  was  starting  gently,  and  the  dis- 
tance across  the  platform  which  the  man' 
44  L.R.A.(N.S.) 


ran  was  so  short  that  there  is  no  force  in 
the  suggestion. 

While  it  is  argued  that  the  man  was  in 
"extreme  danger"  while  running  to  the 
train,  it  is  further  argued  that  he  was  in 
no  danger  at  all  after  he  had  fallen  on  the 
edge  of  the  platform,  and  that  there  was  not 
the  slightest  need  of  stopping  the  train  ex- 
cept for  the  purpose  of  taking  the  man  on 
board.  But  this  argument  is  not  warranted. 
The  conductor  saw  the  man  fall  where  he 
did,  and,  without  waiting  to  observe  fur- 
ther, acted  on  the  spur  of  the  moment,  and 
stopped  the  train  as  he  did.  The  need  of 
stopping  the  train  was  the  imminent  danger 
that  the  man  would  be  killed  if  the  train 
was  not  stopped. 

It  is  argued  that  the  conductor  might 
have  stepped  down  and  prevented  the  man 
"from  doing  himself  injury,"  but  the  dis- 
tance of  the  conductor  from  the  man  was 
such  as  to  make  this  suggestion  chimerical. 
It  is  argued  that  the  conductor  should  have 
made  a  service  application  of  the  brake,  and 
not  an  emergency  application,  since  so  the 
car  would  not  have  stopped  so  suddenly  as 
it  did.  But  in  the  circumstances  there  was 
no  reason  why  the  conductor  should  specu- 
late as  to  how  far  the  train  could  be  al- 
lowed to  run.  It  is  true  that  a  carrier  of 
passengers  owes  to  them  a  very  high  de- 
gree of  care,  but  the  train  had  moved  but  a 
few  feet,  and  was  moving  gently,  the  con- 
ductor did  not  know  of  the  plaintiff's  posi- 
tion in  tlie  car,  and  in  taking  the  steps 
which  he  did  to  avert  peril  to  life,  he  did 
not,  in  the  circumstances  found  by  the  jury 
to  be  true,  violate  any  duty  to  the  passen- 
gers. There  were  many  passengers  on  board 
the  train,  but  the  plaintiff's  position  in  the 
car  nappened  to  be  such  that  she  was  in- 
jured in  consequence  of  the  performance  by 
the  conductor  of  an  imperative  duty.  In 
these  circumstances  negligence  cannot  be  at- 
tributed to  the  defendant. 

After  a  verdict,  and  before  judgment,  the 
defendant  moved  in  arrest  of  judgment,  that 
the  general  verdict  be  set  aside,  and  that 
judgment  be  rendered  for  the  defendant. 
These  motions  were  overruled  pro  forma^ 
and  the  defendant  excepted.  As  has  already 
been  said,  the  judgment  on  the  general  ver- 
dict was  pro  forma.  We  think  that  the 
general  verdict  should  have  been  set  aside, 
and  that  the  defendant's  motion  for  judg- 
ment in  its  favor  should  have  prevailed. 

Accordingly,  the  pro  forma  judgment  of 
the  County  Court  is  reversed,  and  judgment 
is  rendered  for  the  defendant  to  recover 
its  costs. 
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J.  H.  FISHER,  Appt., 

COMMONWEALTH  OF  KENTUCKY. 

(147  Ky.  821,  145  S.  W.  737.) 

Intoxicating  liqnor  —  sale  for  shipment 
to  other  states  <—  liability  to  punish- 
ment there. 

One  who  delivers  intoxicating  liquor  to 
a  carrier  at  the  place  of  his  residence,  in 
one  state,  to  be  transported  to  a  customer 
in  another  state,  cannot  be  convicted  of  an 
unlawful  sale  in  the  latter,  unless  it  is 
shown  that  he  agreed  to  deliver  the  liquor 
at  the  purchaser's  residency,  or  that  the  car- 
rier was  his  agent,  since  the  carrier  is  pre- 
sumed to  be  the  purchaser's  agent,  so  that 
the  delivery  and  sale  was  completed  at  the 
residence  of  the  seller,  and  not  of  the  pur- 
chaser. 

(April  19,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Meade  County 
convicting     him     of     selling     intoxicating 
liquors  contrary  to  law.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Claude   Mercer,    C.    C.    Falr- 
leigh,    Walter    Gray,    and    William    H. 
Roose,  for  appellant: 
Where  intoxicating  liquor  is  ordered  and 


paid  for  in  Kentucky,  and  said  liquor  is  at 
the  time  of  the  order,  intermingled  with  a 
general  stock  of  liquor  in  Indiana,  and  is 
later  shipped  from  Indiana  to  the  purchaser 
in  Kentucky,  the  sale  is  made  at  the  place 
of  shipment  in  Indiana. 

Com.  V.  Bottom,  140  Ky.  212,  130  S.  W. 
1091;  F.  W.  Cook  Brewing  Co.  v.  Com.  30 
Ky.  L.  Rep.  598,  99  S.  W.  354;  McDermott 
V.  Com.  29  Ky.  L.  Rep.  750,  96  S.  W.  474; 
Com.  V.  McDermott,  29  Ky.  L.  Rep.  752,.  96 
S.  W.  475;  Kahn's  Sons  v.  Com.  143  Ky. 
297,  136  S.  W.  638. 

Where  goods  are  ordered  from  a  place 
other  than  the  residence  of  the  purchaser, 
delivery  to  a  common  carrier  for  carriage 
to  the  purchaser  is  delivery  to  the  pur- 
chaser. 

Com.  V.  Bottom,  140  Ky.  212,  130  S.  W. 
1091;  McDermott  v.  Com.  29  Ky.  L.  Rep. 
750,  96  S.  W.  474;  Kahn's  Sons  v.  Com. 
143  Ky.  297,  136  S.  W.  638;  F.  W.  Cook 
Brewing  Co.  v.  Com.  30  Ky.  L.  Rep.  598, 
99  S.  W.  354;  Doores  v.  Com.  121  Kv.  226, 
89  S.  W.  162;  Whitmire  v.  Com.  140  Ky. 
734,  —  L.R.A.(N.S.)   — ,  135  S.  W.  767. 

The  order,  sale,  and  shipment  constitute 
an  interstate  transaction  and  are  not  sub- 
ject to  control  or  regulation  by  either  state. 

Kahn's  Sons  v.  Com.  143  Ky.  297,  136  S. 
W.  638;  Vance  v.  W.  A.  Vandercook  Co. 
170  U.  S.  452,  42  L.  ed.  1106,  18  Sup.  Ct. 


Note*  —  Place  of  sale  of  intoxicating  li- 
quor, 

I.  Intention,  437. 
II.  Statutes  purporting  to  fix  the  place  of 

sale,  437. 
III.  Place  where  order  is  taken  as  place 

of  sale,   439. 
rV.  Executory  contract;    place  of  accept- 
ance of  order  as  place  of  sale,  442. 
V.  Place  of  delivery  to  carrier  as  place 
of  sale. 

a.  Consignment  to  purchaser. 

1.  In  general,  450. 

2.  As     affected     by     statute    of 

frauds,  454. 

3.  Where  contract  calls   for  de- 

livery at  destination,  466. 

4.  Shipment  without  previous  or- 

der from  consignee,  456.    . 
6.  Stipulation  as  to  loss  or  res- 
ervation of  right  to  reject, 
457. 

6.  Reshipment  or  resale;  sale  in 

transitu,  458. 

7.  Parcels  for  different  purchas- 

ers,    shipped     in    a     single 
package,  458. 

8.  C.  O.  D.  shipments,  459. 

b.  Consignment  to  seller  or  his  agent 

or  a  third  person,  461. 
VI.  Where  delivery  is  made  without  aid  of 

common  carrier,  483. 
VII.  When    exact    place   of    sale    involved; 

sale  on  premises,    466. 
44  L.R^.(N,B.) 


Scope. 

Although  many  of  the  cases  cited  in  this 
note  involved  important  and  difficult  ques- 
tions that  remained  to  be  decided  after  the 
place  of  sale  had  been  determined,  the  note 
itself  is  confined  to  the  question  as  to 
where  the  sale  is  deemed  to  be  made,  and  is 
not  concerned  with  the  consequences  or  ef- 
fect of  locating  the  sale  at  a  particular 
place,  though  they  may  be  referred  to  oc- 
casionally for  the  purpose  of  noting  dis- 
tinctions. And,  so,  while  the  note  includes 
cases  involving  interstate,  as  well  as  intra- 
state transactions,  so  far  as  they  pass  upon 
the  question  where  the  sale  is  deemed  to 
have  been  made,  it  is  not  concerned  with 
any  questions  as  to  the  applicability  or  ef- 
fect of  the  "commerce  clause"  of  the  Federal 
Constitution,  or  as  to  the  power  of  the  state 
with  respect  to  interstate  transactions, 
whether  the  sales  are  deemed  to  have  been 
made  within  or  without  the  limits  of  the 
ptate. 

So,  cases  dealing  with  the  question 
whether,  upon  the  ground  of  public  policy, 
a  court  of  one  state  will  refuse  to  give  ef- 
fect to,  or  enforce  a  sale  of  liquor  made  in 
whole  or  in  part  in  another,  assuming  that 
tlie  question  does  not  turn  upon  the  point  as 
to  where  the  sale  was  made  are  also  beyond 
the  scope  of  the  note.  Cases  dealing  with 
that  question  will  be  found  in  the  note  in 
61   L.11.A,  429. 

Since  the  (question  to  which  the  no^  is 
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Rep.  674;  Adams  Exp.  Co.  v.  Kentucky, 
206  U.  S.  129,  61  L.  ed.  987,  27  Sup.  Ct. 
Rep.  606. 

Messrs.  J.  R.  Layman  and  James  Gar- 
nctt,  Attorney  General,  for  the  Common- 
wealth. 

Winn,  J.,  delivered  the  opinion  of  the 
court : 

Appellant,  Fisher,  was  indicted  in  the 
Meade  circuit  court,  charged  with  sell- 
ing whisky  in  Brandenburg,  a  town  where 
the  citizens,  by  the  exercise  of  their  right  of 
local  option,  had  forbidden  its  sale.  Ap- 
pellant was  a  liquor  dealer  of  New  Albany, 
Indiana.  The  case  was  tried  below  upon  an 
agreed  state  of  fact,  without  the  intervtn- 
tion  of  a  jury.  Fisher  was  found  guilty, 
and  appeals  here. 

The  appellant  relies  for  reyernal  upon  a 
number  of  alleged  errors.  He  invokes,  inter 
alia,  the  Federal  Constitution,  its  protec- 
tion to  his  transaction  as  interstate  com- 
merce, and  the  consequent  protection  to  him. 
As  we  have  reached  the  conclusion  that  he 
is  entitled  to  a  reversal  upon  one  ground 
which  presents  itself  early  in  the  consider- 
ation of  his  case,  it  seems  unnecessary  to 
drift  into  a  lengthy  discussion  of  the  con- 
stitutional or  other  questions,  save  the  im- 
mediate one  demanding  the  reversal. 


No  delivery  of  the  whisky  by  Fisher  in 
Meade  county  was  proven;  and  such  deliv- 
ery, either  actual  or  by  some  means  equiva- 
lent to  actual,  is  an  element  of  sale  essential 
to  complete  it,  and  to  warrant  a  conviction 
under  the  statute.  Such  a  delivery,  it 
scarcely  seems  necessary  to  pause  to  rv- 
mark,  need  not  have  been  by  Fisher  in  per- 
son, but  might  have  been  by  any  represent- 
ative, agent,  or  carrier  acting  for  him; 
but  such  transporting  agency,  in  order  to 
warrant  his  conviction,  must,  by  the  facts, 
be  shown  to  have  been  acting  for  him,  and 
not  for  the  purchaser. 

The  stipulation  of  facts  is  that  from  his 
Indiana  place  of  business  Fisher  delivered 
to  a  common  carrier  operating  between  New 
Albany  and  Brandenburg,  the  liquor,  and 
that  the  carrier  transported  anil  delivered 
it  to  the  purchaser  in  Brandenburg.  We 
are  not  informed  as  to  who  paid  for  the 
transportation,  at  whose  risk  the  merchan- 
dise was  transported,  nor  as  to  whether 
Fisher  agreed  to  deliver  at  Brandenburg  or 
at  New  Albany.  The  record,  therefore, 
does  not  disclose  whether  the  carrier,  wtien 
it  laid  down  the  whisky  in  Brandenburg, 
was  acting  for,  was  the  agent  of,  the  buyer 
or  the  seller.  Unless,  therefore,  some  es- 
tablished rule  can  be  found  to  support  the 
commonwealth,  sufficient  to  take  the  place 


confined,  as  to  the  place  of  sale,  is  not  af- 
fected by  the  question  whether  the  trans- 
action is  an  interstate  or  intrastate  one, 
— though  the  ultimate  question  in  the  case 
as  to  the  applicability  of  the  state  statute 
in  regard  to  sales  may  be, — ^no  attempt  has 
been  made  to  classify  the  cases  with  refer- 
ence to  that  point,  except  that  for  conven- 
ience cases  involving  interstate  transactions 
are  indicated  by  the  prefix  "inter"  following 
the  citation,  and  those  involving  intrastate 
transactions  by  the  word  "local."  It  may 
be  observed  here  that  even  if,  as  is  prob- 
ably true,  many  of  the  cases  cited  in  the 
note  proceeded  upon  a  false  assumption  as  to 
the  power  of  the  state  with  respect  to  in- 
terstate transactions  in  relation  to  sales 
which  are  made  within  the  state,  their  de- 
cisions as  to  the  place  of  sale  are  not  af- 
fected, and  may  be  given  practical  effect  at 
least  as  to  intrastate  transactions;  and  the 
difficulty  arising  from  the  "commerce  clause" 
in  giving  them  practical  effect  as  to  inter- 
state sales  may  perhaps  be  removed  in  view 
of  the  recent  act  of  Congress  known  as  the 
Webb  Kenyon  Act.  The  question  as  to  the 
constitutionality,  construction,  or  effect  of 
that  act,  is  not  within  the  scope  of  the 
note.  It  may  be  observed,  however,  that  its 
passage  does  not  seem  to  have  obviated  the 
necessity  of  ascertaining  the  place  of  sale, 
since  in  order  to  come  within  its  terms  the 
transaction  must  violate  the  state  law:  and 
in  many,  if  not  most  states,  to  constitute 
a  violation  of  the  local  law  the  sale  must 
have  been  made  within  the  state,  at  least 
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in  the  absence  of  any  purpose  on  the  part  of 
the  buyer  to  make  an  unlawful  use  of  the 
liquor. 

Again,  the  note  does  not  assume  to  deal 
with  the  constitutionality,  construction,  or 
effect,  even  as  applied  to  intrastate  trans- 
actions, of  statutes  dealing  with  matters, 
other  than  the  place  of  sale  itself,  e,  g,,  stat- 
utes purporting  to  prohibit  the  solicitation 
or  taking  of  orders, — though  they  may  be 
occasionally  referred  to  for  the  purpose  of 
drawing  proper  distinctions.  Cases  arising 
under  statutes  purporting  to  fix  the  place 
of  sale  are,  however,  within  its  scope,  and, 
as  subsequently  shown,  the  question 
whether  executory  contracts  of  sale  are 
within  the  terms  of  statutes  prohibiting  the 
"sale"  or  the  "selling"  of  liquor  are  included 
80  far  as  that  question  arises  in  cases  deal- 
ing with  the  place  of  sale. 

Even  cases  in  which  the  ultimate  ques- 
tion was  as  to  the  place  of  the  sale  are  ex- 
cluded if  the  real  question  was  as  to  the 
identity  of  the  seller;  as,  for  example,  cases 
turning  upon  the  question  whether  one  who 
obtains  liquor  for,  and  delivers  it  to  an- 
other, using  the  latter's  money,  is  guilty  of 
selling  the  same  (see  notes  in  24  L.R.A. 
(N.S.)  268,  and  28  L.R.A.(N.S.)  334),  or 
cases  involving  the  effect  of  participation 
in  the  purchase  and  division  of  a  quantity 
of  liquor  to  render  one  guilty  of  an  unlaw- 
ful sale  (see  note  in  22  L.R.A.(N.S.)  560), 
or  sales  to  minor  acting  as  agent  for  adult 
(see  notes  in  3  L.R.A.(N.S.)  1106  and  25 
L.R.A.(N.S.)    178), 


1912. 


FISHER  V.  COMMONWEALTH. 


437 


of  its  missing  evidence,  it  must  fail;  and 
the  authorities  seem  to  be  against  the  exist- 
ence of  any  such  rule. 

In  Hutchinson  on  Carriers,  §  736,  it  is 
said  that  "the  law  will  presume,  when  noth- 
ing appears  to  the  contrary,  that  the  con- 
signee is  the  owner  of  the  goods,  and  that 
the  contract  for  their  transportation  was 
made  with  him  as  such  owner."  This  dec- 
laration has  been  approved  in  Kentucky. 
United  States  Mail  Line  Co.  v.  Carrol Iton 
Furniture  Mfg.  Co.  101  Ky.  658,  42  S.  W. 
342. 

In  Whiting  v.  Farrand,  1  Conn.  63,  it  was 
said:  "Where  a  contract  is  made  for  the 
sale  of  goods  which  are  not  delivered,  but 
are  to  be  sent  to  the  purchaser,  if  the  vend- 
or send  them  in  the  mode  of  conveyance 
agreed  on  by  the  parties  or  directed  by 
the  purchaser;  or  if  no  agreement  be  made 
or  direction  given,  in  the  usual  mode;  or 
if  the  purchaser,  being  informed  -of  the 
mode,  assents  to  it;  or  if  there  have  been 
sales  and  conveyances  of  other  goods,  and 
the  vendor  continues  to  send  them  in  the 
same  mode — ^then  the  goods  are  at  the  risk 
of  the  purchaser  during  their  passage." 

In  Magruder  v.  Gage,  33  Md.  344,  3  Am. 
Hep.  177,  it  is  said:  "Should  the  contract 
of  purchase  be  silent  as  to  the  person  or 
mode  by  which  the  goods  are  to  be   sent, 


a  delivery  by  the  vendor  to  a  common  carrier 
in  the  usual  and  ordinary  course  of  busi- 
ness transfers  the  property  to  the  vendee.** 

In  the  case  of  Pabst  Brewing  Co.  v.  Com. 
32  Ky.  L.  Rep.  1010,  107  S.  W.  728,  it  was 
remarked  that  the  testimony  might  have 
shown  the  seller's  actual  undertaking  to 
complete  the  delivery,  but  that,  "in  the  ab- 
sence of  such  testimony,  it  will  be  presumed 
that  the  transfer  company  acted  as  the 
agent  of  the  purchaser,  and  not  of  the 
seller." 

In  McDermott  v.  Com.  29  Ky.  L.  Rep. 
750,  96  S.  W.  474,  it  is  said :  "The  appellant 
delivered  the  four  quarts  of  whisky  to  the 
agent  of  the  American  Express  Company  at 
Elizabeth tow^n.  This  act  passed  the  title 
from  the  appellant  in  this  liquor  to  the 
prosecuting  witness.  The  Doores  Case,  121 
Ky.  226,  89  S.  W.  162,  and  the  authorities 
therein  cited,  all  agree  that  at  the  moment 
of  the  delivery  of  the  article  to  the  ex- 
press company  it  became  the  agent  of  the 
purchaser." 

In  Com.  v.  McDermott,  29  Ky.  L.  Rep. 
752,  96  S.  W.  475,  a  case  very  like  the  one 
at  bar,  the  order  was  solicited,  the  agree- 
ment to  furnish  made,  and  the  check  in 
payment  received  in  the  local  option  county. 
It  was  contended  that  the  sale  was  com- 
pleted when  the  order  was  taken  and  the 


2.  Intention, 

As  to  sales  generally,  the  intention  of  the 

{»arties,  gathered  from  their  contract  in  the 
ight-  of  surrounding  circumstances,  is 
the  true  criterion  as  to  when  and  where  the 
title  passes  (1  Mechem,  Sales,  §  477). 
Comparatively  few  of  the  cases  relating  to 
sales  of  intoxicating  liquor  repudiate  this 
criterion,  even  when  they  involve  a  question 
as  to  the  violation  of  a  statute  prohibiting 
or  restricting  the  sale  of  liquor.  (But  see 
infra,  II.)  Upon  the  other  hand,  the  very 
fact  that  if  the  sales  were  to  be  deemed 
made  at  a  certain  place  it  would  be  in  vio- 
lation of  statute  has  been  regarded  as  a 
strong  reason  for  ascribing  to  the  parties 
an  intention  to  make  the  sale  at  another 
place  where  it  would  be  lawful.  Thus,  in 
Dunn  V.  State,  82  Ga.  27,  3  L.R.A.  199,  8 
S.  E.  806,  the  court  remarked  that  if  the 
evidence  left  it  doubtful  whether  delivery 
was  to  be  made  to  the  carrier  at  the  place 
where  the  seller  did  business,  or  to  the 
buyer  where  the  purchaser  resided,  "we 
answer  that  where  two  methods  of  delivery 
are  open — one  legal,  the  other  illegal — the 
former  is  to  be  considered  as  the  one  con- 
templated, unless  the  parties  by  express 
agreement  have  adopted  the  other.  Cer- 
tainly is  this  true  where  the  one  would  be 
innocent  and  the  other  criminal."  So,  in 
Moore  v.  State,  126  Ga.  414,  55  S.  E.  327, 
where  one  doing  business  outside  the  county 
where  the  sale  was  prohibited  received  or- 
ders over  the  telephone,  it  not  a^ipearing ' 
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from  the  statement  of  facts  how  the  liquor 
was  to  be  transported  into  that  county,  the 
court  said  that  it  would  be  presumed  that 
the  delivery  was  to  be  made  where  the  or- 
der was  received,  that  is,  out  of  the  county 
where  the  sale  was  prohibited.  And  see 
Hamilton  v.  Jos.  Schlitz  Brewing  Co.  129 
Iowa,  172,  2  L.R.A.(N.S.)  1078,  105  N.  W. 
438,  infra,  V.  f. 

However,  in  a  majority  of  the  cases, 
whether  involving  liquor  or  other  commod- 
ities, the  contract,  even  when  viewed  in  the 
light  of  the  circumstances,  does  not  indicate 
the  explicit,  specific  intention  of  the  par- 
ties as  to  the  place  where  the  title  shall 
pass,  and  it  is  therefore  commonly  neces- 
sary to  solve  that  question  by  the  applica- 
tion of  prima  facie  rules  based  upon  the 
presumed  intention  of  the  parties.  These 
rules,  however,  not  infrequently  yield  to 
the  circumstances  of  the  case,  indicating  a 
contrary  intention.  And  the  considerations 
of  public  policy  peculiar  to  traffic  in  intox- 
icating liquors  have  somewhat  influenced 
the  decisions,  though  in  a  less  degree  than 
perhaps  mi^i^ht  have  been  expected  in  view- 
of  the  mischiefs  against  which  the  statutes 
are  aimed,  and  the  comparative  ease  with 
which  their  penalties  may  be  avoided,  if 
strict  rules  of  law  as  to  place  of  sale  are 
applied. 

//.  Statutes  purporting  to  fix  pl€we  of 

Hale. 

See  infra,  V.  a,  8,  as  to  statutes  in  rela- 
tion to  C.  O.  D.  sales. 
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liquor  paid  for;  but  this  court' denied  the 
contention.  It  held  that  the  sale  was  not 
completei  as  there  yet  remained  the  segre- 
gation of  the  particular  liquor,  and  its  de- 
livery. 

It  follows  clearly  from  the  foregoing  au- 
thorities that,  in  the  remarked  absence  of 
any  testimony  upon  the  subject,  the  law  is 
that  the  carrier  in  this  case  was  the  agent 
of  the  buyer,  and  not  of  the  seller;  that 
the  delivery  of  the  liquor  in  New  Albany, 
Indiana,  to  the  carrier  was  a  delivery,  in 
so  far  as  Fisher  is  concerned,  not  other- 
wise than  to  the  buyer  in  person  in  New 
Albany;  and  that,  that  essential  ingredient 
or  element  of  the  sale  having  occurred  in 
Indiana,  there  was  not  a  sale  of  the  con- 
traband merchandise  in  Meade  county,  Ken- 
tucky. 

The  case  of  George  Weidemann  Brewing 
Co.  V.  Com.  123  Ky.  566,  96  S.  W.  834, 
among  others,  is  relied  upon  by  the  appellee. 
The  opinion  in  that  case  expressly  admits 
the  reasoning  we  have  applied  here,  and 
says  that,  where  there  is  no  proof  of  fraud, 
evasion,  or  subterfuge,  the  rule  is  generally 
enforced. 


I  The  case  of  McDermott  v.  Cora.  30  Ky.  L. 
Rep.  1227,  100  S.  W.  830,  also  relied  upon 
by  the  appellee,  should  be  noticed.  In  that 
case,  the  instruction  given  by  the  trial  court 
required  the  jury,  as  a  prerequisite  to  a 
conviction,  to  believe  that  the  seller  sent 
the  whisky  into  the  dry  territory,  and  that 
it  was  received  by  the  buyer  in  the  dry 
territory, — an  instruction  doubtless  predi- 
cated upon  some  testimony  not  detailed  in 
the  opinion,  but  entirely  in  accord  with  our 
view  here.  Indeed,  the  opinion  says  that  it 
was  not  denied  that  the  sale  was  made  and 
the  liquor  delivered  in  local  option  terri- 
tory. In  this  connection,  and  in  order  that 
our  meaning  may  be  clear,  we  repeat  that, 
had  the  testimony  disclosed  a  fulfilled  un- 
dertaking by  Fisher  to  deliver,  through  any 
agent  of  his  own,  the  whisky  in  Branden- 
burg, or  that  he  paid  the  carriage  to  the 
transportation  company,  or  that  the  trans- 
portation was  at  his  risk,  or  any  like  fact 
to  establish  the  agency  of  the  carrier  as 
the  agency  of  the  seller,  and  not  of  the 
buyer,  Fisher's  guilt  would  have  been  estab- 
lished. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  cause  remanded. 


The  scope  of  the  note  as  already  outlined 
confines  the  present  subdivision,  so  far  as 
statutes  relating  to  the  solicitation  or  tak- 
ing of  orders  for  liquors  are  concerned,  to 
those  which  assume  to  make  the  place  of 
such  acts  the  place  of  the  sale,  to  the  ex- 
clusion of  those  which  purport  to  make  such 
acts  a  substantive  offense.  It  may  be  men- 
tioned in  this  connection,  however,  that  a 
constitutional  provision  authorizing  the  leg- 
islature to  prohibit  the  "sale"  of  intoxicat- 
ing liquors  has  been  held  qot  to  authorize 
a  statute  making  it  a  misdemeanor  to  solicit 
orders  therefor.  Ex  parte  Massey,  49  Tex. 
Grim.  Rep.  60,  122  Am.  St.  Rep.  184,  92 
S.  W.  1086. 

The  decision  in  State  v.  Kriechbaum,  81 
Iowa,  633,  47  N.  W.  872,  that  where  an  or- 
der for  intoxicating  liquor  is  taken  by  an 
agent  in  one  county  and  accepted  by  the 
principal  in  another,  and  the  liquor  is 
shipped  from  the  latter  county,  either  coun- 
ty has  jurisdiction  of  the  ofTcnae,  does  not 
rest  upon  the  ground  that  the  taking  of  the 
order  within  the  county  may  be  regarded  as 
a  sale  there,  but  upon  a  provision  of  the 
Code  that  when  an  offense  is  committed  in 
part  in  one  county  and  part  within  another, 
either  county  has  jurisdiction  of  the  act. 

So  the  place  of  sale  is  immaterial  in  a 
prosecution  under  a  statute  providing  for 
the  punishment  of  one  who  acts  as  agent 
or  assistant  of  the  purchaser  in  effecting  a 
sale  in  violation  of  the  statute.  Hart  v. 
State,  87  Miss.  171,  112  Am.  St.  Rep.  437, 
39  So.  523;  Powell  v.  State,  96  Miss.  608,  51 
So.  465. 

In  some  instances,  however,  the  statute 
undertakes  to  fix  the  place  of  sale  under 
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given  circumstances.  A  Texas  statute  de- 
claring that  where  orders  are  solicited  in  a 
locaf  option  district,  that  shall  be  deemed 
the  place  of  sale,  has  been  held  unconstitu- 
tional as  interfering  with  the  right  of  con- 
tract. James  v.  State,  45  Tex.  Crim.  Rep, 
592,  78  S.  W.  951.  But  suth  a  statute  was 
upheld  in  People  v.  Steinhauer,  248  III.  46, 
93  N.  E.  299  (local).  The  court  said:  "The 
liquor  traffic  is  subject  to  such  police  regu- 
lations as  the  legislature  may  see  fit  to 
adopt,  and  it  cannot  be  doubted  that  it  is 
within  the  power  of  the  legislature  to  pro- 
hibit the  taking  of  orders  in  anti-saloon  ter- 
ritory for  the  sale  or  delivery  of  intoxicating 
liquors.  That  has  been  done  by  providing 
that  such  taking  of  orders  shall  consti- 
tute an  unlawful  selling  within  the  mean- 
ing of  the  act.  In  the  case  of  an  ordinary 
sale  of  personal  property  not  regulated  by 
statute,  and  where  there  is  to  be  a  delivery 
of  property  to  the  purchaser,  if  there  is  no 
agreement  as  to  the  place  of  delivery  or 
what  sliall  constitute  a  delivery,  the  courts, 
by  judicial  construction,  hold  that  a  deliv- 
ery to  a  common  carrier  is  a  delivery  to 
the  purchaser;  but  it  is  entirely  competent 
for  the  parties  to  provide  otherwise,  or  for 
the  legislature  to  provide  by  statute  what 
shall  be  a  deliverv  in  the  absence  of  an 
agreement.  Section  13  does  not  define  or 
create  an  independent  offense  (People  v. 
Young,  237  III.  190,  86  N.  E.  589),  but  it 
does  provide  that  transactions  such  as  were 
proved  in  this  case  shall  constitute  an  un- 
lawful selling  of  intoxicating  liquor  within 
anti-saloon   tcrritorv.'* 

A    Kentucky   statute   providing   that   the 
place  of  delivery  shall  be  deemed  the  place 
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INDIANA  SUPREME  COURT. 

WILLIAM  MERRILL,  Appt.,  , 

V. 

STATE  OF  INDIANA. 

(175  Ind.  139,  93  N.  E.  857.) 

Appeal  —  perfection  —  Irregrnlar  order 
—  elTect. 

1.  That  a  notice  of  appeal  in  a  criminal 
case  is  not  given  to  the  prosecuting  attor- 
ney until  after  the  transcript  and  briefs 
have  been  filed  in  the  appellate  court  will 
not  destroy  the  jurisdiction  of  that  court, 
although  it  is  not  strictly  in  the  order  re- 
quired by  statute,  if  it  is  given  within  the 
time  allowed  for  perfecting  the  appeal. 

Intoxicating  liquor  —  sale  —  place  — 
delivery  to  vendee. 

2.  A  sale  of  intoxicating  liquor  may  be 
found  to  be  consummated  at  the  place  of 
delivery,  where  shipment  is  made  in  re- 
sponse to  a  mail  order  directing  delivery  at 
the  address  of  the  purchaser,  and  the  con- 
signment is  made  to  the  vendor's  agent  to 
complete  the  delivery. 

Same  —  agent  assisting:  sale  «-  liability. 

3.  The  agent  of  a  liquor  dealer,  to  whom 
liquor  is  consigned,  and  who  transports  it 
from  depot  to  resideiice  of  purchaser,  which 


has  been  shipped  in  response  to  a  mail  or- 
der directing  delivery  at  the  purchaser's 
residence,  which  is  in  prohibition  territory, 
may  be  convicted  for  assisting  in  the  illegal 
sale,  since  the  sale  is  consummated  where 
delivery  is  made,  although  he  is  voluntarily 
paid  a  small  fee  by  the  purchaser  for  mak- 
ing the  delivery  and  removing  the  empties. 

Evidence   —   agency   —   sufficiency     to 
show. 

4.  That  one  making  deliveries  of  intoxi- 
cating liquor  is  the  agent  of  the  nonresident 
vendor  may  be  found  from  evidence  that 
consignments  were  made  to  him,  with  di- 
rections as  to  where  delivery  should  be 
made,  and  that  he  made  deliveries  with  a 
team  belonging  to  a  local  dealer  who  sup- 
plied the  consignor  with  orders. 

(January  31,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Howard  County 
convicting  him  of  unlawfully  selling  intox- 
icating  liquors.      Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Herron  &  Byers  for  appellant. 
Messrs.    James    A.    Bingham,    A.    6. 
Manning,  E.   M.  White,   A.   G.   Gavins, 
and  William  H.  Thompson  for  the  State. 


of  sale  was  held,  by  virtue  of  a  proviso 
therein,  to  apply  only  to  carriers,  and  not 
otherwise  to  affect  the  rule  that  the  sale  is 
deemed  to  take  place  where  the  liquor  is 
delivered  to  the  carrier.  Com.  v.  Lexington 
Brewing  Co.  147  Ky.  687,  145  S.  W.  384. 

A  North  Carolina  act  declaring  that  any 
station  or  other  place*  within  the  state  to 
which  liquor  shall  be  shipped  for  the  pur- 
pose of  delivery  or  carrying  the  same  to  the 
purchaser  shall  be  deemed  the  place  of  sale 
was  upheld  in  State  v.  Patterson,  134  N.  C. 
612,  47  S.  W.  808,  and  State  v.  Herring,  145 
N.  C.  418,  122  Am..  St.  Rep.  461,  68  S.  E. 
1007,  as  to  intrastate  sales,  and  held  to  em- 
brace the  whole  state,  notwithstanding  that 
the  title  of  the  act  purported  to  relate  to 
the  sale  of  liquor  in  certain  specified  coun- 
ties. But  it  has  been  held  unconstitutional 
as  applied  to  interstate  sales.  State  v.  Al- 
len,- —  N.  C.  — ,  75  S.  E.  1082. 

So,  even  under  a  statute  expressly  de- 
nouncing the  giving  away  or  "delivering" 
of  intoxicating  liquor  for  the  purpose  of 
evading  any  provision  of  the  Act,  it  has 
been  held  that  the  delivery  contemplated 
is  the  delivery  which  consummates  the  sale, 
and  not  a  mere  delivery  by  a  carrier  to  the 
purchaser  after  the  sale  is  completed.  Peo- 
ple V.  Young,  237  111.  196,  86  N.  E.  689. 

In  some  states  statutes  have  been  enacted 
expressly  directed  against  shifts  or  devices 
to  evade  the  provisions  of  the  act.  In  Com. 
v.  Adair,  121  Ky.  689,  89  S.  W.  1130,  in- 
volving such  a  statute,  the  court  declared 
that  the  general  principles  in  relation  to 
the  place  of  sale  apply  to  sales  of  liquor, 
"except  it  appear  that  the  parties  have  at- 
tempted by  their  agreemenU  or  conduct  to 
44  L.R.A.(KS.) 


create  an  apparent  situation  different  from 
the  true  one,  with  the  purpose  of  evading 
the  penal  statutes  of  this  state.     In  that 
event,  formality  will   be  made  to  j^eld   to 
the  truth  of  the  matter."     It  was  held   in 
that   case   that   the   fact   that   the    parties 
agreed  that  the  title  should  not  pass  until 
the  payment  of  the  purchase  price,  which 
was    intentionally    paid    outside    the    local 
option  district   in  which   the   delivery  was 
made,  would  not  prevent  the  application  of 
the   statute.     So,    in   view   of   that   statute 
a  sale  was  held  in  George  Weidemann  Brew- 
ing Co.  V.  Com.  123  Ky.  556,  96  S.  W.  834, 
to  have  been  made  within  the  prohibition 
county,    it   appearing    that   the    order    was 
solicited  by  the  seller's  agent  in  that  countv, 
the   liquor   delivered   by  the  seller   outsidoi 
the   county   to   a   carrier   consigned   to   the 
purchaser,  the  seller  at  the  same  time  mail- 
ing the  agent  a  copv   of  the  bill  of  lading, 
the  agent  collecting"^ the  purchase  price  and 
afterwards  gathering  up  the  empty  bottles, 
for  which  a  rebate  was  allowed  to  the  pur- 
chaser.    And  under  the  same  statute  it  has 
been  held  that  a  sale  was  made  in  violation 
of   law,   where    the   liquor   was  stored,   and 
the    defendant    resided,    in    a    local    option 
countv,    and    agreed    there    to   furnish    the 
liquon   although    it  was  actually   delivered 
and    the    price    received    across    the   coun^ 
line.     Duflf  V.  Com.  153  Ky.  65o,  156  S.  W. 
150. 

///.  Place  where  order  is  taken  as  place 

of  sale. 

As  before  stated,  caaea  arising  under  Rtat« 
utes  which,  without  undertaking  to  doclavfi 
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Myers,  Ch.  J.,  delivered  the  opinion  of 
ihe  court: 

Appellant  was  tried  and  convicted  upon 
an  indictment  in  six  counts,  under  §  8337, 
Burns's  Anno.  Stat.  1008,  Acts  1907,  p.  27, 
§  1.  The  first  cliarged  an  unlawful  sale  to 
Angelo  Martello  of  twenty-one  pints  of 
beer,  the  defendant  not  having  a  license. 
The  second  charged  thd  unlawful  operation 
of  a  place  where  intoxicating  liquors  were 
sold  without  a  license.  The  third  charged 
the  unlawful  operation  of  a  place  where 
intoxicating  liquors  were  given  away  with- 
out a  license.  The  fourth,  fifth,  and  sixth, 
that  appellant,  not  having  a  license,  was 
unlawfully  found  in  possession  of  twenty-one 
pints  of  beer,  which  he  had  in  his  posses- 
sion for  the  purpose  of  selling  to  Angelo 
Martello.  The  court  found  him  guilty  gen- 
erally of  "the  unlawful  sale  of  liquor  as 
charged  in  the  indictment,"  and  he  was 
fined. 

The  error  assigned  is  the  overruling  of 
his  motion  for  a  new  trial.  The  attorney 
general  challenges  the  jurisdiction  of  this 
court,  upon  the  ground  that  prior  to  the 
filing  of  the  transcript  in  this  court  no 
notice  of  appeal  had  been  given  to  the 
prosecuting  attorney,  and  that  no  waiver 
was  filed  or  appearance  entered.  The  judg- 
ment was  rendered  February  18,  1910,  the 
transcript  was  filed  in  this  court  March  31, 


1910.  Appellant's  brief  was  filed  March 
31,  1910,  and  appellee's  brief  was  filed 
July  1^,  1910,  in  which  the  point  was  raised 
as  to  want  of  jurisdiction,  and  on  July 
29,  1910,  appellant  notified  the  prosecuting 
attorney  of  the  appeal,  and  filed  proof  of 
such  notice  in  the  ofiice  of  the  clerk 
of  this  court  on  July  30,  1910.  This 
is  held  to  be  such  a  compliance  with  the 
statute  as  to  confer  jurisdiction.  State  v. 
Sutherlin,  165  Ind.  339,  76  N.  E.  642;  Beggs 
V.  State,  122  Ind.  54,  23  N.  E.  693. 

Appellant  claims  that  the  finding  is  con- 
trary to  law,  in  that  the  evidence  does  not 
show  a  sale  by  appellant.  It  is  disclosed 
by  the  evidence  that  prior  to  a  local  option 
election,  and  while  saloons  were  in  opera- 
tion in  Howard  county,  Edward  Weiser 
kept  a  bottling  house  in  Kokomo,  and  that 
he  was  agent  for  the  bottling  and  sale  of 
the  Terre  Haute  Brewing  Company's  beer. 
Appellant  had  for  a  number  of  years  been 
employed  by  Weiser  in  the  delivery  of  beer, 
with  Weiser's  horses  and  wagons  or  those 
of  the  Terre  Haute  Brewing  Company,  and 
after  the  operation  of  saloons  was  sus- 
pended in  that  county  appellant  kept  the 
horses  and  wagons  in  the  same  barn.  He 
claimed  that  he  had  the  use  of  the  horses 
and  wagons  for  caring  for  the  horses.  When 
not  employed  in  delivering  beer,  he  was 
employed  in  delivering  coal,  using  the  same 


what  shall  be  deemed  the  place  of  sale,  specif- 
ically prohibit  or  restrict  the  solicitation  or 
the  taking  of  orders  for  liquor  within  the 
state  or  certain  districts  therein  are  not 
within  the  scope  of  the  note,  since  they  do 
not  turn  upon  the  question  where  the  sale 
is  deemed  to  take  place.  For  example,  in 
State  V.  Delamater,  20  S.  D.  23,  8  L.R.A. 
(N.S.)  774,  129  Am.  St.  Rep.  907,  104  N.  W. 
537,  it  was  held  that  the  fact  orders  taken 
within  the  state  were  subject  to  acceptance 
or  rejection  at  the  place  where  the  vendors 
did  business  in  another  state,  and  the  liquor 
was  to  be  shipped  from  that  state,  was  no 
defense  to  a  prosecution  under  a  statute 
requiring,  under  the  penalty,  the  payment 
of  a  license  fee  upon  the  business  of  "sell- 
ing or  oft'oring  for  sale  any  of  the  above- 
mentioned  liquors  at  retail  by  any  traveling 
salesman  who  solicits  orders."  Although, 
as  stated,  the  constitutionality  or  construc- 
tion of  such  statutes  is  not  within  the  scope 
of  the  note,  it  mav  be  mentioned  here  inci- 
dentally  that  the  statute  involved  in  that 
case  was  held  bv  the  United  States  Supreme 
Court  in  205  U.'  S.  93,  51  L.  ed.  724,  27  Sup. 
Ct.  Rep.  447.  not  to  be  in  violation  of  the 
commerce  clause. 

While,  as  shown  in  the  next  subdivision, 
there  is  some  question  whether  the  taking 
and  acceptance  of  an  order  for  liquor — even 
for  an  indeterminate  and  unidentified 
quantity — ^within  tlie  prohibited  state  or 
district  mav  not  be  held  to  fall  within  a 
st-atute  against  sales,  it  would  seem  to  be 
44  .L.R.A.(N.S.} 


clear  that  the  mere  soliciting  or  taking 
of  an  order  within  the  prohibited  state  or 
district,  if  accepted  elsewhere,  cannot  be 
regarded  as  a  violation  of  a  statute  directed 
in  terms  merely  against  sales  or  contracts 
of  sale. 

And  so,  in  West  v.  State,  70  Miss.  598, 
12  So.  903,  the  court  said  that  while  it  was 
probable  that  the  phrase  "to  sell"  was  em- 
ployed in  the  statute  under  a  mistaken 
notion  that  thereby  receiving  an  order  for 
liquor  to  be  sent  into  the  forbidden  terri- 
tory was  prohibited,  it  was  impossible  for 
a  court  to  ascribe  such  meaning  to  the 
words  used,  which  is  not  sanctioned  by 
either  legal  or  popular  usage;  that  if  the 
purpose  was  to  make  receiving  an  order 
for  liquor  to  be  thereafter  delivered,  an 
offense,  difi'erent  language  should  have  been 
employed;  but  to  predicate  a  sale  simply 
of  receiving  an  order  for  an  article  to  be 
thereafter  delivered  would  violate  not  only 
all  legal  views  of  the  term,  but  every  defi- 
nition given  by  lexicographers  or  derived 
from  the  word  itself.  This  decision  was 
followed  in  Harris  v.  State,  —  Miss.  — ,  12 
So*.  904. 

In  Newman  v.  State,  88  Ala.  115,  6  So. 
762  (local),  where  an  agent,  having  no 
authority  to  bind  his  principal  to  ship  any 
goods,  took  an  order  which  he  sent  to  the 
principal  in  anotlier  state,  who  thereupon 
shipped  the  liquor  to  the  purchaser,  it  was 
held  that  there  was  no  sale  at  the  place 
where  the  order  was  taken.     To  tlie  same 
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wagons  that  he  used  in  delivering  beer. 
He  was  engaged  more  or  less  in  delivering 
beer  shipped  by  Maurice  Donnelly  after 
the  saloons  were  suspended  in  Howard 
county,  and  in  collecting  and  in  removing 
the  empty  barrels  and  kegs. 

The  prosecuting  witness  testified  that 
about  a  week  prior  to  December  24,  1909, 
he  asked  the  two  Weiser  boys,  of  whom 
he  had  been  accustomed  to  get  beer, 
whether  there  was  any  way  he  could  get 
beer,  and  was  told  that  they  could  not 
furnish  it.  Shortly  thereafter  he  received 
a  circular  through  the  mail,  and  with  it  a 
postal  card,  as  he  called  it,  informing  him 
that  if  he  would  sign  the  card,  put  $2  in  the 
enclosed  envelop,  and  mail  it,  he  would 
receive  a  case  of  beer.  He  did  not  know 
the  parties  to  whom  the  card  was  sent,  but 
he  signed  the  card,  inclosed  $2  as  directed, 
and  received  a  case  of  beer  at  his  house 
between  7  o'clock  and  8  o'clock  A.  m.,  de- 
livered there  by  appellant,  who  was  paid  15 
cents  by  the  witness's  wife  in  his  absence. 
The  witness  did  not  know  the  beer  was  at 
the  station,  and  did  not  order  its  delivery 
by  appellant,  though  appellant  had  thereto- 
fore spoken  to  him  in  regard  to  deliveries 
generally  of  shipments  to  him.  This  evi- 
dence was  supplemented  by  the  testimony 
of  Maurice  Donnelly,  that  he  was  a  licensed 
saloon-keeper  of    Marion    County,  Indiana, 


and  was  a  general  agent  of  the  Terre  Haute 
Brewing  Company;  that  he  had  never  seen 
appellant,  nor  engaged  him  to  deliver  beer, 
but  that  he  obtained  appellant's  name  fi'om 
Edward  Weiser,  whom  he  had  known  for  a 
number  of  years.  He  was  shown  a  blank 
order  in  the  following  form  and  terms: 

Indianapolis,  Indiana. 
Maurice  Donnelly,  licensed  liquor  dealer, 
131  North  Pennsylvania  Street, 

Indianapolis,  Indiana. 
Please  deliver  to  my    address  —  dozen 
large   bottles   Terre   Haute    Brewing   Com- 
pany's beer,  —  dozen  small   bottles  Terre 
Haute  Brewing  Company's  beer. 
Name. 
Address. 
Orders   will    be    filled     only    at   licensed 
liquor  house,  131  North  Pennsylvania  street, 
Indianapolis,  Indiana,  and  will  not  become 
binding  until  accepted  by  the  above-named 
dealer. 

He  said  he  had  sent  such  blanks  to  per- 
sons whose  names  were  sent  in  from  agen- 
cies. 

The  exact  filling  of  the  blanks  in  the 
order  used  in  this  case  is  not  shown.  Don- 
nelly had  made  a  shipment  of  beer  to 
Kokomo,  consigned  to  appellant,  December 
23,    1909.      Appellant's   name   was   on   the 


effect  is  £x  parte  Massey,  49  Tex.  Crim. 
Rep.  60,  122  Am.  St.  Rep.  184,  92  S.  W. 
1086. 

So,  assisting  one  in  filling  out  a  blank 
order  on  a  dealer  is  another  state  does  not 
render  one  guilty  of  a  sale.  Whitmibe  v. 
Com. 

There  is  a  line  of  cases  in  Vermont — 
involving  either  the  right  of  a  seller  to 
recover  the  purchase  price  of  liquor,  or  the 
right  of  a  purchaser  to  recover  back  pay- 
ments made  for  liquor, — which  declare  that 
it  is  sufficient  to  bring  the  transaction 
within  the  condemnation  of  the  Vermont 
statute  if  the  contract  was  made  partly  in 
the  state.  Starace  v.  Rossi,  69  Vt.  303,  37 
Atl.  1109;  Beverwick  Brewing  Co.  v.  Oliver, 
69  Vt,  323,  37  Atl.  1110;  Bacon  v.  Hunt, 
72  Vt,  98,  47  Atl.  394.  While  some  of  these 
cases  distinguish  between  orders  sent  by 
mail  from  a  buyer  within  the  state  to  a 
seller  in  another  state,  independently  of 
previous  negotiations  within  the  state,  and 
those  sent  pursuant  to  such  a  transaction, 
they  do  not,  expressly  at  least,  limit  the 
doctrine  to  cases  where  a  binding  executory 
contract  is  concluded  within  the  state. 
That,  however,  was  the  view  of  these  cases 
taken  in  Re  Fenn,  100  C.  C.  A.  644,  177 
Fed.  334,  holding  that  a  solicitation  of  an 
order  in  Vermont  did  not  violate  the  stat- 
ute, it  expressly  appearing  that  the  order 
was  taken  siibject  to  acceptance  or  rejection 
by  the  seller  at  his  place  of  business  in 
another  state. 
44  L.R.A.(N.S.) 


In  Starace  v.  Rossi,  supra,  it  is  stated 
that  the  order  was  taken  in  Vermont  by  a 
broker  who  was  the  plaintiff's  agent  in  the 
transaction,  and  "was  sent  to,  and  accepted 
by,  the  plaintiff  in  New  York  where  he 
lived."  Again,  the  court  in  that  case,  in 
answer  to  the  claim  that  the  contract  for 
the  liquor  was  made  in  New  York,  and  that 
therefore  recovery  could  not  be  had,  said 
"the  contract  was  in  part,  at  least,  made 
in  this  state,  and  that  prevents  recovery  as 
effectually  as  though  it  had  been  wholly 
made  here."  There  being  nothing  in  the 
opinion  to  indicate  that  the  court  meant 
to  limit  its  decision  by  the  assumption  or 
hypothesis  that  there  was  a  binding  execu- 
tory contract  made  in  Vermont  by  the  ac- 
ceptance of  an  order  there,  the  statement 
in  the  first  quotation,  that  the  ,order  was 
"accepted"  in  New  York  would  seem  to  neg- 
ative an  acceptance  in  Vermont  concluding 
an  executory  contract  there,  and  the  last 
quotation  seems  to  be  perfectly  consistent 
with  the  assumption  that  the  executory 
contract  was  concluded  in  New  York  by 
the  acceptance  there  of  an  order  solicited  in 
Vermont.  At  all  events,  it  seems  improbable 
that,  if  the  state  court  had  meant  to  limit 
the  doctrine  to  cases  where  an  executory 
contract  was  concluded  in  Vermont,  to  the 
exclusion  of  cases  where  the  order  was 
merely  solicited  in  Vermont  and  accepted 
elsewhere,  it  would  have  failed  to  call  at- 
,  tention  to  the  distinction,  especially  in  view 
of    the    language    above    quoted    from    the 
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cases,  as  well  as  the  name  of  the  person 
to  whom  the  case  was  to  be  delivered.  The 
way-bill  was  for  a  consignment  of  forty- 
three  cases  of  bottled  beer,  one-half  barrel 
of  beer  and  one-fourth  barrel  of  beer,  all 
consigned  to  appellant  in  one  shipment. 
The  freight,  which  was  prepaid,  on  the 
forty-three  cases,  was  $5.81,  and  on  the 
barrel  beer  43  cents.  There  was  no  bill 
of  lading.  Donnelly  further  testified  that 
the  freight  was  added  to  the  price  at  which 
the  beer  was  sold  if  delivered  at  his  place, 
and  that  he  paid  the  freight  on  the  ship- 
ment, lie  could  not  recall  the  name  "Mar- 
tello,"  to  whom  the  sale  was  alleged  to  have 
been  made.  The  empty  bottles  and  cases 
were  shipped  back  to  him  without  any  ar- 
rangement with  appellant  to  collect  and  re- 
turn them,  other  than  a  request  to  the  par- 
ties that  they  return  the  empty  bottles  and 
cases,  and  a  statement  that  on  their  failure 
to  do  80  they  would  be  charged  therewith. 
He  could  not  say  whether  he  had  received 
a  list  from  Weiser.  Appellant  testified 
that  he  delivered  to  Martello  on  December 
24  the  beer,  which  he  had  gotten  at  the 
railway  station,  and  which  was  shipped  by 
Donnelly;  that  he  also  delivered  forty 
other  cases  of  beer  to  a  number  of  other 
persons  that  day;  that  in  light  work  he 
used   Weiser's   light  wagon,   and   in   heavy 


work  he  used  the  Terre  Haute  Brewing 
Company's  wagon;  that  he  took  care  of  the 
horses  for  their  use  and  the  use  of  the 
wagons;  that  he  worked  at  delivering  coal, 
and  'also  delivered  beer  that  was  shipped 
from  Indianapolis;  that  he  was  supposed 
to  deliver  the  beer  and  take  the  empty 
casks  out  of  the  way  for  15  cents,  but  that 
he  had  no  contract  with  Martello  or  with 
Mrs.  English,  for  whom  he  had  a  shipment 
at  the  same  time.  He  could  not  give  the 
names  of  those  to  whom  the  other  cases 
were  delivered  by  him,  except  two,  and  that 
those  were  the  ones  found  by  the  officers; 
that  they  were  customers  of  Weiser*s,  and 
had  been  for  some  time;  that  he  took 
chances  on  their  paying  him  when  he  de- 
livered the  beer;  that  he  was  not  doing  a 
general  drayage  business.  There  was  evi- 
dence by  appellant  before  the  grand  jury 
that  Weiser  had  told  him  to  take  the  empty 
cases  to  the  railway  station.  On  the  morn- 
ing of  December  24  one  of  the  Weiser  boys 
was  with  appellant  at  the  freight  house, 
and  Weiser  had  a  paper  from  which  he  ap- 
peared to  be  checking  off  the  cases  as  ap- 
pellant placed  them  in  different  places.  It 
is  significant  that  the  Weisers  did  not  tes- 
tify in  the  cause,  and  there  is  no  evidence 
that  there  was  no  arrangement  between 
them  and  the  vendor. 


Starace  Case.  In  either  view  these  cases 
are  against  the  weight  of  authority,  al- 
though, as  shown  in  infra,  IV.,  the  doctrine 
as  applied  to  cases  where  the  order  is  not 
only  solicited,  but  accepted,  within  the  state, 
concluding  an  executory  contract  there,  has 
some  support  from  cases  in  other  jurisdic- 
tions. 

The  doctrine  of  the  cases  just  cited  did 
not  apply  to  independent  orders  sent  by 
mail  from  a  purchaser  within  the  state  to 
a  seller  outside  tlie  state,  the  liquor  being 
delivered  to  a  common  carrier  outside  the 
state.  Backman  v.  Mussey,  31  Vt.  547; 
Erwin  v.  Stafford,  45  Vt.  390. 

It  may  be  observed  in  this  connection 
that  the  present  note  is  not  concerned  with 
cases  in  which  the  decisions  denying  the 
right  to  recover  for  the  purchase  price  of 
liquor  shipped  from  another  state  are  not 
upon  the  ground  that  the  sale  took  place 
in  whole  or  in  part  at  the  forum,  but  upon 
the  ground  that  the  seller  knew  of,  or  par- 
ticipated in,  the  buyer's  intention  to  sell  the 
liquor  in  violation  of  the  law  of  the  forum 
(see  as  to  such  cases  note  in  61  L.R.A. 
429).  The  cases  of  Backman  v.  Wright, 
27  Vt.  188,  G5  Am.  Dec.  187,  and  Backman 
v.  Mussey,  31  Vt.  547,  really  belong  to  that 
class, — although  the  question  whether  or 
not  the  contract  was  partly  made  within 
the  state  was  regarded  as  material  on  the 
question  whether  it  would  be  contrary  to 
the  public  policy  of  t)»c  forum  to  entortain 
the  action, — as  it  appeared  that  the  srllor 
was  chargeable  with  knowledge  of  the  buy- 
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er's  intention  to  sell  the  liquor  in  violation 
of  law.  Hence,  it  was  not  necessary,  in 
order  to  deny  a  recovery,  to  show  that  the 
transaction  came  directly  within  the  opera- 
tion of  the  statute.  In  Starace  v,  Rossi, 
supra,  however,  it  expressly  appeared  that 
the  defendant  did  not  intejid  to  sell  the 
liquor  in  violation  of  law.  This  was  also 
apparently  the  assumption  in  Beverwick 
Brewing  Co.  v.  Oliver  and  Bacon  v.  Hunt, 
supra. 

The  decision  in  State  v.  Holmes,  68  Wash. 
7,  122  Pac.  345,  was  under  a  statute  declar- 
ing in  terms  that  the  taking  or  solicita- 
tion of  orders  for  intoxicating  liquor  shall 
be  deemed  an  unlawful  sale  of  intoxicating 
liquors;  and  the  question  involved,  as  to 
what  constitutes  a  solicitation  of  orders 
within  the  meaning  of  the  statute,  is  not 
within  the  scope  of  the  note. 

IV.  Executory    conU*act;    place    of   a4> 
ceptance  of  order  as  place  of  sale. 

Although  the  note  does  not  in  general 
cover  the  effect  or  consequences  of  the  ar- 
rangement of  the  preliminaries  of  the  sale 
at  a  particular  place,  unless  an  attempt  is 
made  to  bring  the  transaction  within  the 
operation  of  a  statute  directed  against 
sales,  yet  the  question  whether  the  making 
of  an  executory  contract  of  sale  by  the  final 
ac'ceptanco  of  an  order  at  a  particular  place 
for  an  unidentified  and  unappropriated 
quantity  of  liquor, —  as  distinguished  from 
an    executed    contract    resulting    from    the 
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From  these  facts  we  are  asked  to  reverse 
the  judgment.  It  is  not  shown  that  Weiser 
had  not  directed  tlie  delivery  of  the  beer, 
or  the  return  of  the  empty  eases.  The  trial 
court  might  reasonably  have  inferred  from 
the  evidence  that  Weiser,  or  appellant,  or 
both,  were  agents  of  the  vendor,  and  that 
the  sale  was  consummated  by  the  delivery 
in  Howard  county.  The  order  blank  di- 
rects a  delivery  at  the  prosecuting  wit- 
ness's address.  The  order  was  one  prepared 
and  sent  out  by  the  shipper  to  prospective 
customers,  and  on  its  face  is  an  undertak- 
ing to  deliver  at  the  witness's  address.  The 
payment  to  appellant  of  15  cents  for  deliv- 
ery was  wholly  voluntary  on  the  part  of 
the  prosecuting  witness.  He  was  entitled 
to  have  it  delivered  at  his  address,  and  the 
delivery  was  a  necessary  part  of  the  sale. 
The  prosecuting  witness  could  not  have 
gone  to  the  station  and  gotten  the  beer,  for 
it  was  consigned  to  appellant,  and,  with- 
out an  order  from  appellant,  it  could  not 
have  been  delivered  to  the  prosecuting  wit- 
ness. There  was  certainly  no  authority  for 
the  carrier's  delivering  it  to  anyone  ex- 
cept appellant,  and  this  fact  distinguishes 
this  case  from  the  cases  where  the  goods 
were  delivered  to  a  carrier  and  consigned 
to  named  persons.  Gates  v.  Chicago,  B.  k 
Q.    R.    Co.    42    Neb.    379,    60   N.    W.    583; 


Union  P.  R.  Co.  v.  Johnson,  45  Neb.  67, 
50  Am.  St.  Rep.  540,  63  N.  W.  144. 

As  between  the  consignor  and  the  con- 
signee, a  consignment  in  care  of  a  third 
person,  in  the  absence  of  known  limitations, 
confers  upon  the  third  person  the  right  to 
receive  the  goods,  and  ordinarily  consti- 
tutes him  the  person  to  whom  to  make  de- 
livery, and  this  circumstance  may  be  taken 
into  account  in  determining  whether  the 
third  person  is,  in  law,  the  agent  of  the 
shipper  or  of  the  consignee  Com.  v.  People's 
Exp.  Co.  201  Mass.  564,  131  Am.  St.  Rep. 
416,  88  N.  E.  420  (1908). 

Here,  the  consignment  was  to  appellant, 
practically  a  consignment  to  the  vendor  him- 
self. The  only  limitation  is  the  direction 
on  the  cases  to  whom  delivery  should  be 
made  by  him.  The  case  of  Com.  v.  Burgett, 
136  Mass.  450  (1884),  is  strongly  in  point 
on  the  proposition  that  the  undertaking  of 
the  vendor  was  to  deliver  the  beer,  and  that 
unless  it  was  delivered  the  order  was  not 
filled,  and  the  vendor  was  not  entitled  to 
retain  the  money.  See  also  Berger  v.  State, 
50  Ark.  20,  6  S.  W.  15  (1887);  Com.  v. 
Greenfield,  121  Mass.  40;  Suit  v.  Woodhall, 
113  Mass.  391;  State  v.  Basserman,  54 
Conn.  88,  6  Atl.  185;  Benjamin,  Sales  (6th 
ed.)  §693.  The  place  of  sale  is  the  place 
where   the   sale   is   completed   by   delivery. 


passing  of  the  title, —  constitutes  a  "sale" 
or  the  "selling"  of  liquor  at  that  place 
within  the  meaning  of  the  terms  of  the 
statute,  necessarily  falls  within  the  scope 
of  the  note,  since,  in  order  to  determine 
where  the  sale  takes  place  it  is  necessary 
to  know  whether  the  statute  contemplates 
merely  executed  sales,  or  executory  con- 
tracts" of  sale  as  well.  It  will  be  observed 
that  this  question  does  not  ordinarily  arise 
if  the  order  which  is  made  and  accepted 
within  a  particular  state  or  district  has 
reference  to  a  specific  identified  quantity 
of  liquor  in  another  state  or  district,  al- 
though delivery  is  made  at  the  latter  place, 
since  in  such  circumstances  the  title  is 
ordinarily  deemed  to  pass,  at  least  as  be- 
tween the  parties,  at  the  time  and  place 
where  the  order  is  accepted.  Such  was  the 
ease  in  Felton  v.  Fuller,  29  N.  H.  121,  wliere 
the  contract,  which  was  made  in  Massachu- 
setts, was  for  certain  invoiced  liquors  then 
located  in  New  Hampshire;  and  the  sale 
was  therefore  held  to  have  been  made  in 
Massachusetts,  although  the  liquor  was  de- 
livered in  New  Hampshire.  But  in  Meyers 
V.  Carr,  12  Mich.  63,  although  the  contract, 
which  was  made  in  New  York,  evidently 
related  to  a  particular  identified  lot  of 
liquor  then  in  Michigan,  the  sale  was  held 
to  have  been  made  in  Michi<?an  by  reason 
of  the  fact  that  the  contract  provided  for 
ah  allowance  to  the  purchaser  in  case  of 
leakage  or  shrinkage,  the  amount  of  vvhicli 
was  to  be  ascertained  in  Michigan. 

Acceptance,  of  an  order  for  an  unidentified 
44  L.R.A.(N.S.) 


and  unappropriated  quantity  of  liquor, 
though  concluding  a  binding  executory  con- 
tract which  either  party  may  enforce 
against  the  other,  does  not  ordinarily  oper- 
ate to  transfer  the  title,  and  the  completion 
of  the  sale  is  generally  dependent  upon  a 
delivery  of  the  liquor,  or  at  least  the  defi- 
nite appropriation  of  some  specific  liquor 
to  the  order.  It  is  apparent,  therefore,  that 
a  binding  executory  contract  of  sale  may 
be  concluded  in  ope  state  or  district  by 
the  acceptance  of  the  order  there,  and  the 
executed  contract  in  another  by  the  delivery 
of  the  liquor  or  its  appropriation  to  the 
order  there.  The  consummation  of  the  ex- 
ecuted sale  by  the  delivery  of  the  liquor 
to  the  purchaser,  i.  e.,  its  delivery  in  a  legal 
sense,  or  its  appropriation  to  the  order, 
will  undoubtedly  bring  the  transaction 
within  the  terms  of  a  statute,  directed 
against  "sales,"  in  force  in  the  state  or  dis- 
trict where  that  takes  place,  even  though 
the  executory  contract  may  have  been  con- 
summated by  the  acceptance  of  an  order  in 
another  state  or  district  where  recovery 
would  be  permitted.  This  is  implied  in  the 
cases  cited  infra,  V.  a,  1,  in  which  the 
transaction  was  held  not  to  fall  within  the 
operation  of  a  statute  against  sales,  applica- 
ble in  the  state  or  district  into  whicli  tlie 
liquor  was  shipped,  upon  the  ground  that 
the  executed  sale  was  consummated  bv  de- 
livery  at  the  point  outside  of  such  state  or 
district,  the  order  having  been  accepted  out- 
side. 

So,  in  Anglin  v.  State,  96  Miss.  215,  221, 
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Dunn  V.  State,  82  Ga.  27,  3  L.R.A.  199,  8 
S.  E.  806;  Doster  v.  State,  93  Ga.  43,  18 
S.  E.  997. 

The  cases  of  Harding  v.  State,  65  Neb. 
238,  91  N.  W.  194,  and  State  v.  Cairns, 
64  Kan.  782,  58  L.R.A.  55,  68  Pac.  621, 
are  not  in  point,  for  in  each  case  the  con- 
signment was  made  through  a  common 
carrier  to  the  purchaser.  The  case  of  United 
States  V.  Lackey  (D.  C.)  120  Fed.  677,  it 
must  be  admitted,  lends  support  to  ap- 
pellant's contention.  There  is  this  distinc- 
tion, however:  Lackey  was  not  a  common 
carrier;  he  was  a  market  gardener.  This, 
it  seems  to  us,  distinguishes  his  ease  from 
the  case  of  delivery  to  a  common  carrier, 
obligated  to  carry  upon  payment  of  the 
costs  of  carriage,  and  impresses  us  with  the 
conviction  that  the  case*  shows  an  agency 
and  sale  in  Roanoke;  and  to  the  extent  of 
such  holding  we  cannot  follow  it.  Ap- 
pellant was  not  a  common  carrier.  He  was 
not  a  general  delivery  man.  When  not  de- 
livering beer,  he  was  employed  by  one  per- 
son to  deliver  coal.  The  court  below  may 
reasonably  have  supposed  that  the  attempt 
was  to  do  indirectly  what  could  not  be 
done  directly,  and  was  to  defeat  the  object 
and  purpose  of  the  law,  and  that  appellant 


was  the  agent  of  the  vendor.  Mason  y. 
State,  170  Ind.  196,  83  N.  E.  613;  Govern- 
ment Bldg.  &  Loan  Inst.  v.  Denny,  154  Ind. 
261,  65  N.  E.  757. 

Suppose  that  before  delivery  to  the  vendee 
the  vendor  had  concluded  that  his  act  was 
a  violation  of  the  statute,  and  had  directed 
appellant  not  to  deliver,  could  it  be  con- 
tended that  the  prosecuting  witness  had 
such  title  that  he  could  recover  the  beer? 
The  statute  expressly  provides,  contrary  to 
the  common-law  rule,  that  sales  of  intoxi- 
cating liquors  shipped  C.  O.  D.  shall  be 
deemed  sales  at  the  place  where  the  money 
is  paid  or  the  goods  delivered.  Sec.  8347, 
Burns's  Anno.  Stat.  1908,  Acts  1907,  p.  27, 
§  11.  Under  this  section,  delivery  through 
the  carrier,  and  collection  by  it,  would  con- 
stitute an  offense.  Much  more  must  this  be 
so  under  a  consignment  not  to  the  pur- 
chaser, but  to  a  third  person,  with  at  least 
implied  direction  to  deliver.  If  the  delivery 
would  constitute  a  sale  in  the  one  case,  it 
is  difficult  to  see  wherein  it  is  not  a  sale, 
at  least  by  implication,  in  the  other,  where 
there  are  reasonable  grounds  to  infer 
agency. 

In  reviewing  the  sufficiency  of  the  evi- 
dence to  sustain  a  conviction,  only  the  evi- 


50  So.  492,  728,  it  was  expressly  held,  wher^i 
the  order  is  not  for  any  particular,  identi- 
fied quantity  of  liquor,  the  sale  is  deemed 
to  be  made  in  the  state  wliere  the  liquor 
is  delivered  by  the  seller  at  the  place  agreed 
upon,  although  the  offer  to  purchase  and 
the  acceptance  thereof  occurred  in  another 
state 

And  in  Smith  v.  Godfrey,  28  N.  H.  379, 
61  Am.  Dec.  617,  the  court  said  in  effect, 
although  the  statement  is  obiter,  that  if  a 
contract  for  the  sale  of  intoxicating  liquor 
is  made  in  one  state,  where  such  a  sale  is 
valid,  but  the  goods  are»to  be  delivered  in 
another  state  where  the  sale  is  prohibited, 
the  seller  cannot  maintain  an  action  in  the 
latter  state  for  the  recovery  of  the  purchase 
price.  And  to  the  same  effect  is  State  v. 
Comings,  28  Vt.  508    (inter). 

When  the  statute  is  in  terms  directed 
merely  against  the  "sale"  or  the  "selling" 
of  intoxicating  liquors,  it  appears  to  be 
tacitly  assumed  by  the  majority  of  the  cases 
that  only  executed  sales  are  within  its 
terms,  and  that  therefore  the  place  where 
the  title  passes  is  the  criterion  of  the  ap- 
plicability of  the  statute,  irrespective  of  the 
place  where  the  executory  contract  was 
made, — assuming,  of  course,  that  the  order 
for  the  liquor  related  to  an  unidentified  and 
unappropriated  quantity,  so  that  the  title 
did  not  pass  immediately  upon  the  accept- 
ance of  the  order.  While,  as  shown  in  the 
next  subdivision,  in  the  greater  number  of 
cases  which  have  held  that  the  sale  was 
made  at  the  place  where  the  liquor  was 
delivered  to  the  carrier  oonsi^rnod  to  the 
buyer,  it  appears  from  the  statement  of 
facts  that  the  executory  contract  was  also 
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concluded  by  the  acceptance  of  the  order 
there,  or  at  least  the  contrary  does  not  ap- 
pear, those  cases  do  not  ordinarily  seem  to 
attach  any  great  importance  to  the  ques- 
tion where  the  order  was  accepted,  and  in 
sonic  of  the  cases  cited  in  that  subdivision 
the  transaction  in  question  was  held  not  to 
be  within  the  statute  because  the  executed 
contract  was  made  outside  the  state  or  dis- 
trict which  the  statute  embraced,  notwith- 
standing that  it  expressly  appeared  that 
the  order  for  the  liquor  was  finally  accepted 
within  that  state  or  district,  so  that  the 
executory  contract  was  made  there.  In  a 
few  cases  the  courts  have  expressly  declared 
that  the  statute  docs  not  apply  if  the  ex- 
ecuted sale  is  concluded  elsewhere,  even 
though  the  executory  contract  is  made 
within  the  state  or  district  by  the  accept- 
ance of  the  order  there.  This  is,  of  course, 
upon  the  assumption  that  the  order  does 
not  relate  to  a  specific  identified  quantity 
of  liquor.  See  United  States  v.  Chevallier, 
46  C.  C.  A.  402,  107  Fed.  434;  Sortwell  v. 
Hughes,  1  Curt.  C.  C.  244,  Fed.  Cas.  No. 
13,177  (inter);  Herron  v.  State,  61  Ark. 
133,  10  S.  W.  25  (local) ;  Banchor  v.  War- 
ren, 33  N.  H.  183  (inter)  ;  State  v.  Shields, 
110  La.  547,  34  So.  673  (local)  ;  Brockway 
v.  Maloney,  102  Mass.  308  (local);  Anglin 
v.  State,  06  Miss.  221,  50  So.  492,  728 
(inter)  ;  Harding  v.  State,  65  Neb.  239,  91 
N.  W.  194  (inter)  ;  Banchor  v.  Warren, 
33  N.  H.  183  (inter)  ;  State  v.  Hughes,  22 
W.  Va.  743  (local)  ;  State  v.  Davis,  62  W. 
Va.  500,  14  L.R.A.(N.S.)  1142,  60  S.  E.  684; 
Woldon  V.  State,  36  Tex.  Crim.  Rep.  34, 
.3r>  S.  W.  176    (local) 

So,  in  State  v.  Comings,  28  Vt.  608,  the 
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dence  most  favorable  to  the  state  will  be 
considered  by  the  supreme  court.  This  is 
because  it  was  necessarily  upon  such  evi- 
dence that  the  court  below,  whose  province 
it  was  to  make  all  reasonable  inferences,  re- 
lied, in  a  finding  of  guilty.  Wilson  v. 
Stata  (1910)  175  Ind.  458,  93  N.  E.  609; 
Schondel  v.  State,  174  Ind.  734,  93  N.  E. 
67  U910).  The  offense  charged  is  a  mis- 
demeanor, and  all  who  aid  or  assist  in  the 
perpetration  of  the  offense  are  equally 
guilty,  and  may  be  indicted  as  principals. 
The  law  knows  no  accessories  in  cases  of 
misdemeanors.  Stratton  v.  State,  45  Ind. 
468;  Lay  v.  SUte,  12  Ind.  App.  362,  39 
N.  E.  768;  Bonds  v.  SUte,  130  Ala.  117, 
30  So.  427;  Ewbank's  Criminal  Law,  §360. 
The  statute  prohibits  the  sale  by  direction 
or  indirection.  It  seems  to  us  that  the 
court  might  reasonably  infer  from  the  evi- 
dence that  appellant  was  the  agent  of  the 
vendor,  and  that  the  sale  was  intended  to 
be  made  and  was  made  in  Howard  county; 
and  in  order  to  reverse  the  judgment  we 
would  be  compelled  to  substitute  our  in- 
ference for  that  of  the  court  on  a  matter  of 
fact,  or  at  least  of  mixed  fact  and  law.  We 
cannot  say  that  error  is  shown.  The  judg- 
ment is  affirmed. 
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Intoxicating  liqaor  —  famishing  order 

blanks  —  sale. 

Furnishing  and  assisting  in  filling  out  a 
blank  order  on  a  dealer  in  another  state, 
upon  receiving  a  request  for  intoxicating 
liquor  in  prohibition  territory,  is  not  a 
sale  punishable  under  the  law. 

(November  17,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Caldwell 
County  convicting  him  of  violating  the 
local  option  law.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Singleton  D.  Hodge  and  Hodge 
&  Hodge  for  appellant. 

Messrs.  James  Breathitt,  Attorney  Gen- 
eral, Tom  B.  McGregor,  and  R.  W.  lils- 
anby,  for  the  Commonwealth. 


court  said  in  effect,  ohiterj  that,  assuming 
the  delivery  of  the  liquor  to  have  been  made 
in  Vermont,  it  could  scarcely  be  claimed 
that  the  making  of  the  contract  in  New 
Hampshire  would  amount  to  a  violation  of 
the  statute  of  that  state  against  sales. 

In  State  v.  Davis,  62  W.  Va.  500,  14 
L.R.A.(N.S.)  1142,  60  S.  E.  584,  the  court 
said:  "The  authorities  seem  to  hold  almost 
uniformly  that  a  sale  within  the  meaning 
of  all  statutes  making  certain  sales  illegal 
is  a  complete  sale,  passing  the  title  to  the 
liquor  from  the  vendor  to  the  vendee,  not 
a  mere  executory  contract  of  sale.  *The 
offense  of  illegally  selling  liquor  is  not 
committed  by  a  bargain  or  executory  con- 
tract of  sale.  There  must  be  a  completed 
sale,  which  passes  the  property,  consum- 
mated by  the  act  of  the  parties  as  dis- 
tinguished from  the  operation  of  the  law, 
and  amounting  to  a  vending  and  purchas- 
ing of  the  particular  commodity.  It  is  not 
necessar}'  that  the  liquor,  should  have  been 
paid  for  by  the  purchaser.  But  there  must, 
have  been  a  delivery  of  the  liquor  to  him. 
23  Cvc.  180." 

In*  State  v.  Shields,  110  La.  547,  34  So. 
673,  the  court  expressly  overruled  Ailing  v. 
Bach,  2  La.  Ann.  740,  and  Erman  v.  Leh- 
man, 47  La.  Ann.  1655,  18  So.  650,  so  far 
as  they  sustained  the  proposition  that  an 
exeoutorv  contract  for  the  sale  of  an  in- 
determinate  object  is  perfected  before  such 
object  is  identified  and  appropriated  there- 
to, and  upon  the  appropriation  of  the  ob- 
ject at  a  subsequent  time  and  at  a  differ- 
ent place,  the  contract  then  perfoftod  be- 
comes a  contract  of  sale  as  of  the  date  and 
place  of  the  executory  contract  which  pre- 
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ceded  it.  It  would  seem  that  the  Shields 
Case  also  overrules  in  effect  the  intimation 
in  State  v.  McAdams,  106  La.  721,  31  So. 
187,  that  a  sale  of  liquor  may  be  regarded 
as  made  at  the  place  where  an  executory 
contract  is  completed  by  the  acceptance  of 
the  order. 

In  Gillen  v.  Riley,  27  Neb.  158,  42  N.  W. 
1054,  the  court  quoted  with  approval  from 
the  opinion  of  Brewer,  J.,  in  Haug  v. 
Gillett,  14  Kan.  140,  decided  under  the 
liquor  law  of  that  state  before  the  prohibi- 
tory law:  "A  liquor  dealer  must  have  a 
license  from  the  city  or  county  in  which 
his  store  is  kept.  With  such  license  he 
may  send  out  agents  and  take  orders  in 
any  part  of  the  state  for  goods  to  be  selected 
and  forwarded  from  the  stock  kept  in  such 
store,  and  is  not  required  to  obtain  a  license 
from  the  authorities  of  each  city  or  county 
in  which  contracts  are  made  therefor  by 
such  agents." 

The  proposition  that  the  making  of  an 
executory  contract  within  the  prohibited 
district  does  not  violate  a  statute  against 
sales  is  also  supported  by  White  v.  State, 
47  Tex.  Crim.  Rep.  551,  85  S.  W.  9,  (not 
strictly  within  the  scope  of  this  note), 
holding  that  defendant  was  not  guilty  of  a 
violation  of  a  local  option,  where  defendant 
after  making  an  agreement  to  furnish  liquor, 

I  rescinded  the  same  and  returned  the  money 
l)ofore  the  delivery  of  the  liquor. 

So,  an  instruction  was  permitted  a  con- 
viction of  a  violation  of  a  local  option  law 
by  an  agent  of  the  seller,  regardless  of 
where  tlie  sale  was  consummated,  was  held 

\  erroneous   in  Blasingame  v.  State,  47  Tex. 


Crim.   Rep.   582,  85   S.   W.  276,   though  it 
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Settle,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  was  tried  and  convicted  under 
a  warrant  from  the  Princeton  police  court 
cliarging  him  with  the  offense  of  selling 
spirituous  liquor  in  local  option  territory. 
He  appealed  to  the  Caldwell  circuit  court, 
and  on  the  trial  before  a  jury  in  that  court 
was  again  convicted;  his  punishment  being 
flxed  at  a  fine  of  $60  and  thirty  days  in 
jail.  The  present  appeal  is  from  that  judg- 
ment. 

The  evidence  appearing  in  the  bill  of 
exceptions  shows,  in  substance,  that  one 
Easter  Petit  wanted  to  know  of  appellant 
if  he  would  sell  her  some  whisky;  that 
he  told  her  he  had  no  whisky  and  could  not 
sell  her  any,  but  that  he  could  order  the 
whisky  from  A.  J.  Adler,  manager  of  the 
Crescent  City  Distilling  Company  of  Evans- 
ville,  Indiana;  and  that  he  thereupon,  at 
Easter's  request,  furnished  her  a  blank 
order  on  Adler  for  the  whisky,  which,  at  her 
further  request,  he  filled  out  and  left  with 
her,  at  the  time  telling  her  to  mail  the  order 
with  $2  to  Adler,  who  would,  on  receipt 
of  same,  send  her  the  whisky  by  express. 


The  evidence  further  shows  that  Easter 
Petit  hcrseU  mailed  the  order  and  $2  to 
Adler,  and  that  the  whisky  reached  Prince- 
ton  by  express  the  following  day,  and  was 
taken  from  the  express  oflice  and  delivered 
to  her  by  her  brother,  Joe  Petit,  who  at 
her  request  acted  as  her  messenger.*  The 
whisky  was  never  in  appellant's  possession, 
nor  was  he  paid  for  the  whisky  by  Easter, 
or  compensated  by  her  for  the  assistance  he 
gave  her  in  getting  it.  If  appellant  was 
ever  compensated  by  Adler  for  the  sale  of 
the  whisky,  it  was  not  made  to  appear  from 
the  evidence. 

The  above  facts  fail  to  show  a  vfolation 
of  the  local  option  law.  On  the  contrary, 
they  show  that  the  sale  of  the  whisky  was 
made  to  Easter  Petit  in  Indiana,  where  it 
was  delivered  by  Adler  to  the  express  com- 
pany after  he  had  there  received  the  order 
and  money  for  same.  James  v.  Com.  102 
Ky.  108,  42  S.  W.  1107;  Doores  v.  Com. 
121  Ky.  228,  89  S.  W.  162. 

Besides,  the  transaction  was  interstate 
commerce,  because  it  was  one  between  citi- 
zens of  different  states;  the  whisky  being 
shipped  from  Indiana,  where  it  was  sold,  to 


is  not  clear  that  the  hypothesis  covered 
the  agent's  authority  to  accept  the  order, 
and  thus  make  a  binding  contract  within 
the  local  option  district. 

There  are,  however,  intimations  in  some 
of  the  English  cases,  that  even  under  a 
statute  in  terms  directed  merely  against 
the  "sale"  or  the  "selling"  of  liquor,  an 
executory  contract  concluded  by  the  accept- 
ance of  an  order,  as  well  as  executed  sale 
concluded  by  a  delivery,  is  within  the  scope 
of  the  statute. 

Thus,  in  Stephenson  v.  Kogers,  80  L.  T. 
N.  S.  193,  Channell,  J.,  discussing  the  word 
"selling"  in  a  provision  in  the  excise  law 
forbidding  the  sale  of  intoxicating  liquor 
off  the  licensed  premises,  said:  "It  might 
be  heldf  on  the  one  hand,  that  there  was  no 
sale  until  the  property  passed,  and  that 
that  was  what  was  meant  by  this  section, 
and  in  some  of  the  cases  there  is  an  indi- 
cation occasionally  that  that  has  been 
thought  to  be  what  was  required.  But,  on 
the  other  hand,  'selling*  might  be  satisfied 
by  the  making  of  an  executory  contract 
for  the  future  sale, — no  property  passing, 
but  the  making  of  a  binding  contract  be- 
tween the  parties, — a  contract  which  would 
bind,  on  the  one  hand,  the  seller  to  sell  and 
deliver  a  certain  quantity  of  goods  corres- 
ponding to  the  order,  and,  on  the  other 
hand,  the  purchaser  to  accept  these  goods 
when  delivered,  the  whole  being  an  execu- 
tory contract  to  be  carried  out  at  a  future 
date.  I  think  that  the  authorities  which 
have  been  quoted  to  us  do  establish  that 
an  executory  contract  is  sufficient  to  bring 
the  parties  within  this  and  other  corres- 
ponding actions."  In  this  case,  however, 
it  was  held  that  the  statute  was  not  vio- 
lated, because  the  orders  which  were  re- 
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ceived  off  the  licensed  premises  were  taken 
subject  to  acceptance  or  rejection  at  the 
licensed  premises,  so  that  even  the  execu- 
tory contract  was  made  on  the  licensed 
premises. 

In  Strickland  v.  Whittaker,  90  L.  T.  N.  S. 
446,  also,  the  order  for  liquor  was  accepted 
on  the  licensed  premises  and  the  particular 
liquor  there  appropriated  to  the  order,  so 
that  the  question  as  to  whether  the  making 
of  an  executory  contract  away  from  the 
licensed  premises  is  sufiicient  to  bring  the 
case  within  the  definition  did  not  arise,  but 
Lord  Alverstone,  Ch.  J.,  remarked:  "It 
will  probably  have  to  be  decided  some  day 
or  other  whether  an  executory  contract 
made  by  the  traveler  with  the  authority  of 
the  licensed  person  brings  the  licensed  per- 
son w^ithin  the  act.  Speaking  for  myself, 
after  having  heard  the  point  argued  on"  both 
sides,  the  inclination  of  my  mind  at  present 
is  that  it  would  do  so.  I  am  inclined  to 
the  opinion  indicated  by  Channell,  J.,  in 
Stephenson  v.  Rogers,  ubi  supra,  and  prob- 
ably intimated  by  Wright,  J.,  in  the  case 
of  Pletts  V.  Campbell,  64  L.  J.  Mag.  Cas. 
N.  S.  225  [1895]  2  Q.  B.  229,  15  Reports, 
493,  73  L.  T.  N.  S.  344,  43  Week.  Rep. 
634,  59  J.  P.  602,  and  to  a  certain  extent 
supported  by  the  case  of  Stallard  v,  Marks, 
47  L.  J.  Mag.  Cas.  N.  S.  91,  L.  R.  3  Q.  B. 
Div.  412,  38  L.  T.  N.  S.  566,  26  Week.  Rep. 
694,  and  by  the  Scotch  case  of  Guild  v. 
Freemen,  36  Scot.  L.  Rep.  6,  which  has  been 
referred  to.  But  as  I  do  not  think  that  the 
point  really  arises  in  this  case,  I  must  not 
be  supposed  to  express  a  definite  opinion 
upon  the  point.  It  is  a  very  important 
question  which  may  some  day  arise,  and  it 
is  better  to  reserve  any  decision  upon  it 
until  it  does  arise."    In  this  case.  Wills,  J„ 
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Kentucky,  where  it  was  delivered  to  the  pur- 
chaser and  consignee.  Adams  £xp.  Co.  v. 
Kentucky,  206  U.  S.  129,  51  L.  ed.  987,  27 
Sup.  Ct.*^Kep.  606. 

If  it  be  true,  as  contended  for  the  com- 
monwealth, that  appellant  should  be  held 
to  have  solicited  the  order  from  the  pur- 
chaser for  the  whiskv,  that  fact  did  not  con- 
stitute  the  transaction  a  sale  in  the  city 
of  Princeton;  it  was  only  a  step  prelim- 
inary to  the  sale,  which  took  place  in 
Evansville,  Indiana,  where  the  whisky  was 
stored,  after  Adler  received  the  order  and 
money  from  Easter  Petit,  and  when  he  de- 
livered to  the  express  company,  consigned 
to  her,  the  quantity  of  whisky  designated 
in  the  order. 

We  have  not  in  Kentucky,  as  in  South 
Dakota  and  perhaps  other  states,  a  statute 
prohibiting  the  soliciting  of  orders  for  in- 
toxicating liquors,  and,  in  the  absence  of 
such  a  statute,  appellant  cannot  be  punished 
for  advising  the  purchaser  of  the  whisky  in 
question,  how  and  from  whom  to  get  it,  or 
for  furnishing  and  filling  for  her,  at  her 
request,  a  blank  order  for  that  purpose. 

it  is  our  conclusion  that  the  circuit  court, 


in  view  of  the  commonwealth's  failure  to 
present  any  evidence  of  appellant's  guilt, 
should  have  peremptorily  instructed  the 
jury  to  acquit  him. 

Wherefore  the  judgment  is  reversed,  and 
cause  remanded  for  a  new  trial  and  other 
proceedings  in  conformity  to  the  opinion. 


MICHIGAN    SUPREME    COURT. 

PEOPLE  OF  THE  STATE  OF  MICHIGAN 

V. 

C.  KERN  BREWING  COMPANY  et  al. 

(166  Mich.  202,  131  N.  W.  557.) 

Intoxicating  Hquor  —  c.  o.  d.  shipments 
—  liability  before  delivery. 

The  mere  shipment  of  intoxicating  li- 
quors c.  o.  d.,  from  a  county  where  the  sale 
was  lawful  into  a  prohibition  county,  does 
not  constitute  a  criminal  offense,  where 
the  statute  provides  that  c.  o.  d.  shipments 
shall  be  held  to  be  sales  made  at  the  place 
of  destination,  and  forbids  sales  in  pro- 
hibition territory. 

(June  2,   1911.) 


also  said  that  the  impression  left  on  his 
mind  by  the  arguments  was  in  favor  of  the 
view  that  an  executory  contract  was  suffi- 
cient, and  he  desired  to  keep  his  mind 
open  on  that  question  in  case  it  should  come 
up  on  a  future  occasion. 

There  are  but  few  cases  in  this  country 
which  have  held  that  a  statute  which  does 
not  go  beyond  the  condemnation  of  sales  or 
the  selling  of  liquor  reaches  a  case  where 
an  executory  contract  of  sale  with  refer- 
ence to  an  unidentified  and  unappropriated 
quantity  of  liquor  within  the  territory  is 
made  within  the  territory  embraced  by  the 
statute  if  the  executed  contract  was  made 
outside  of  that  territory  by  the  delivery 
of  the  liquor,  or  its  appropriation  to  the 
order. 

But  under  an  Iowa  statute  declaring  that 
"all  sales  .  .  .  and  securities  of  everv 
kind,  which,  either  in  whole  or  in  part, 
shall  have  been  made  for  or  on  account 
of  intoxicating  liquors  sold  in  violation  of 
this  act,  shall  be  utterly  null  and  void,"  the 
courts  have  proceeded  upon  the  assumption 
that  it  is  suflicient  to  bring  a  case  within 
the  statute  if  the  executory  contract  was 
consummated  in  Iowa  by  the  acceptance  of 
the  order  in  that  state,  even  though  the 
delivery  by  which  the  executed  contract 
is  consummated  is  made  in  another  state. 
In  most  of  these  cases,  however,  it  appeared 
that  the  order  was  either  sent  bv  mail  or 
telephoned  to  the  dealer,  or,  if  taken  by  an 
agent  within  the  state  or  district,  was  sub- 
ject to  approval  by  tlie  seller  so  that  it 
was  finalh*  accepted  outside  the  state  or 
district,  and  therefore  neither  the  exerutorv 
nor  the  executed  contract  was  made  within 
the  state  or  district.  See  Tegler  v.  Ship- 
man,  33  Iowa,  194,  11  Am.  Rep.  118 
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(inter)  ;  Second  Nat.  Bank  v.  Curren,  36 
Iowa,  555;  Tavlor  v.  Pickett,  52  Iowa,  467, 
3  N.  W.  514  (local)  ;  Shuenfeldt  v.  Junker- 
mann,  20  Fed.  357;  Gross  v.  Scarr,  71 
Iowa,  656,  33  N.  W.  223  (local);  Sachs 
v.  Garner,  111  Iowa,  425,  82  N:  W.  1007 
(inter);  Fred  Miller  Brewing  Co,  v.  De 
France,  90  Iowa,  395,  57  N.  W.  969;  State 
V.  Colby,  92  Iowa,  463,  61  N.  W.  187 ;  P.  J. 
Bowl  in  Liquor  Co.  v.  Brandenburg,  130 
Iowa,  220,  106  N.  W.  497. 

So  the  concurring  opinion  of  Allen,  J.,  in 
Pfeifcr  V.  Israel,  —  N.  C.  — ,  77  S.  E. 
•121  (inter)  takes  the  position  that  if  the 
agent  w-ho  took  the  order  within  the  state 
liad  authority  to  accept  the  same,  the  sale 
should  be  regarded  as  made  within  the 
state,  even  thougli  the  delivery  takes  place 
in  another  state  from  which  the  liquor  is 
shipped;  and  said  that  the  term  "salesman" 
itself  implies  such  authority  in  the  absence 
of  evidence  to  the  contrary.  The  main  opin- 
ion, however,  seems  to  be  upon  the  ground 
that  the  contract  called  for  delivery  at 
destination. 

It  is  apparent  that  Starace  v.  Rossi,  69 
Vt.  303,  37  Atl.  1109;  Beverwick  Brewing 
Co.  V.  Oliver,  69  Vt.  323,  37  Atl.  1110,  and 
Bacon  v.  Hunt,  72  Vt.  98,  47  Atl.  304,  cited 
supra,  III.,  if  not  authority  for  the  posi- 
tion that  the  mere  solicitation  of  the  order 
within  the  state  brings  the  sale  Ay  thin  the 
condemnation  of  the  statute,  although  the 
liquor  is  shipped  from  another  state,  is  at 
least  authority  for  the  position  that  the 
solicitation  and  acceptance  of  the  order 
within  the  state  concluding  an  executory 
contract  there  will  have  that  effect. 

And  in  Erwin  v.  Stafford,  45  Vt.  390 
(inter),  it  was  held  that  there  could  be 
no  recovery  of  the  purchase  price  of  liquor 
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EXCEPTIONS   by   defendants  to  the  di- 
rection by  the  Circuit  Court  for  San- 
ilac County  of  a  verdict  convicting  them  of 
violating  the  local   option  law.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  B.  McIIwain  for  defendants. 
Mr.  H.  O.  Babcock  for  the  People. 

Blair,  J.,  delivered  the  opinion  of  the 
6ourt: 

Respondents  appeal  from  a  conviction 
under  §  36  of  act  No.  107  of  the  Public 
Acts  of  1909,  which  section  reads  as  fol- 
lows: "All  shipments  of  any  of  the  liquors 
referred  to  in  §  1  of  this  act,  from  any 
point  within  the  state  consigned  to  any 
point  within  any  county  wherein  the  pro- 
visions of  this  act  are  in  operation,  to  be 
paid  for  on  delivery,  commonly  called  c.  o. 
d.  shipmentd,  shall  be  held  to  be  sales  made 
at  the  place  of  destination  in  violation  of 
the  provisions  of  this  act." 

The  local  option  law  of  this  state  went 
into  force  in  Sanilac  county  May  1,  1909. 
The  section  of  the  law  upon  which  the  com- 
plaint is  founded  was  not  adopted  by  the 
legislature  until  later,  and  approved  by 
tne  governor  May  19,  1909.  On  October  23, 
1909,  a  letter  was  received  by  the  C.  Kern 
Brewing  Company  reading  as  follows: 


Lexington,  Mich.,  Oct.  20th. 
Dear  Sir: 

Will  you  send  me  one  case  of  pints 
to  Croswell?  Send  it  so  I  can  get  it 
Saturday  night.  Send  Cream  of  Michigan. 
I  do  not  know  how  much  to  send.  Send 
your  bill  with  it  and  I  will  pay  it  in  Cros- 
well, and  oblige, 

William  Dunsmore, 
Lexington,  Mich. 

William  Dunsmore  was  a  farmer  living 
between  Croswell  and  Lexington. 

He  testified: 

Q.  For  what  purpose  did  you  desire  the 
beer? 

A.  Myself. 

Q.  Was  it  for  the  purpose  of  selling  or 
giving  away  in  violation  of  the  statute? 

A.  No,  sir;   it  was  for  myself. 

Q.  Did  you  do  it  on  your  own  motion? 

A.  Yes,  sir. 

Q.  Did  anyone  on  behalf  of  the  Kern 
Brewing  Company  ask  you  to  do  that  kind 
of  thing? 

A.  No. 

The  shipping  clerk  then  shipped  by  ex- 
press a  case  of  24  pints  of  beer  c.  o.  d.  to 
William   Dunsmore,   Croswell,   and   the   in- 


which  a  w^holesale  dealer  in  New  York  sold 
to  a  retail  dealer  in  Vermont,  the  order 
having  been  taken  in  Vermont  by  an  agent, 
and  the  purchaser  having  no  notice  of 
the  reservation  by  the  principal  of  the 
right  to  accept  or  reject  orders.  So  it  was 
apparently  assumed  in  Re  Fern,  supra,  III., 
that  under  the  Vermont  decisions  the 
transaction  will  fall  within  the  statute  if 
the  order  is  accepted  within  the  state,  al- 
though the  executed  contract  is  made  in 
another  state. 

Under  the  Michigan  statute  avoiding  not 
only  "sales"  of  liquor,  but  "all  contracts 
or  agreements  relating  thereto,"  it  was  held 
in  Webber  v.  Howe,  36  Mich.  150,  24  Am. 
Rep.  590,  that,  even  upon  the  assumption 
that  the  delivery  to  a  carrier  in  another 
state  constituted  a  delivery  to  the  pur- 
chaser, the  contract  was  nevertheless  within 
tlie  statute,  because  as  an  executory  con- 
tract it  was  consummated  by  the  giving  and 
acceptance  of  the  order  in  Michigan.  And 
that  was  also  assumed  in  Rindskopf  v. 
De  Ruyter,  39  Mich.  1,  33  Am.  Rep.  340. 
In  view  of  the  fact  that  the  prohibition 
of  the  Michigan  statutes  extends  not  only 
to  sales,  but  to  agreements  to  sell,*  these 
decision!  can  hardly  be  regarded  as  au- 
thority for  bringing  the  executory  contract 
within  the  operation  of  a  statute  w^hich  in 
terms  merely  prohibits  "sales." 

There  is  an  intimation  in  Newman  v. 
State,  88  Ala.  115,  6  So.  762  (local),  that 
a  binding  acceptance  of  an  order  mifrht 
constitute  a  sale  within  the  meaning  of  the 
statute,  as  the  court  remarked  that  the  tak- 
44  L,R.A.(N.S.) 


ing  of  the  order  by  the  agent  was  not  of  itself 
a  completed  sale,  but  a  mere  offer  to  buy, 
and  did  not  become  a  consummated  sale 
until  accepted  by  the  seller.  In  that  case, 
however,  as  in  many  other  cases,  the  execu- 
tory contract  and  the  executed  contract  were 
consummated  at  the  same  place. 

In  State  v.  Small,  —  S.  C.  — ,  60  S.  E. 
676,  it  was  held  that  a  sale  of  liquor  was 
effected  by  a  soliciting  agent  taking  the 
order  and  receiving  the  price,  although  the 
order  was  sent  to  the  principal's  place  of 
business  to  be  filled,  notwithstanding  that 
there  was  in  fact  no  shipment  of  the  liquor 
pursuant  to  the  order.  The  decision  ap- 
pears to  be  upon  the  ground  that  the  title 
passed  as  soon  as  the  order  was  taken  and 
the  price  received.  Although  the  court 
cites  a  number  of  cases  involving  the  sale 
of  specific  identified  articles, — not  however, 
liquor, — it  does  not  appear  that  the  order 
in  question  had  reference  to  a  specific,  iden- 
tified quantity  of  liquor,  and  the  decision 
is  not  put  upon  that  ground.  The  decision 
was  apparently  influenced  by  the  idea  that 
the  transaction  in  question  was  an  at- 
tempted evasion  of  the  statute. 

In  George  Weidermann  Brewing  Co.  v. 
Com.  123  Ky.  556,  96  S.  W.  834,  holding 
that  the  sale  was  made  within  a  local 
option  county,  it  appearing  that  the  order 
was  solicited  by  the  seller  in  that  county, 
and  the  liijuors  delivered  outside  the  county 
to  a  carrier,  consigned  to  the  purcliaser, 
a  copy  of  the  bill  of  lading  being  mailed 
to  the  agent  who  collected  the  purchase 
price,  and  afterwards  gathered  up  the  empty 
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structions  were  to  collect  $2.20  from  the 
Dunsmore  on  delivery  thereof.  The  case  of 
beer  arrived  at  Croswell  on  the  evening  of 
October  25th.  It  was  shipped  by  the  C. 
Kern  Brewing  Company.  The  express  agent 
at  Croswell,  on  receipt  of  the  case  of  beer, 
laid  it  aside  that  evening,  intending  to  re- 
turn it  the  next  morning. 


Mr.  Fowler,  the  agent,  testified: 

It  arrived  at  5:18  p.  m.,  October  26th. 
I  carried  it  into  the  office  and  advised  my 
clerks  not  to  deliver  it  to  any  person  under 
any  circumstances  without  referring  the 
matter  to  me  first.  This  was  done  because 
we  haA^e  instructions  not  to  deliver  ship- 
ments of  liquor  which'  are  billed  c.  o.  d. 
The  instructions  came  from  the  express 
company.  ...  I  calculated  to  send  it 
back  to  Port  Huron  on  the  first  train.  .  .  . 
The  first  train  was  9:01  A.  M.  the  morning 
of  the  26th. 

Q.  What  did  you  actually  do  in  the  way 
t)f  sending  it  back  to  Port  Huron? 

A.  Put  the  shipment  out,  and  wrote  the 
agent  in  Port  Huron  a  letter  advising  him  I 
was  returning  it  on  that  train,  and  my  rea- 
sons for  doing  so. 


His  letter  to  the  Port  Huron  agent  reads 
ds  follows: 

Croswell,  Mich.,  Oct.  26,  1909. 
Mr.  S.  T.  Percy,  Agent, 
Port  Huron,  Mich. 
Dear  Sir. — 

Port  Huron,  Mich.,  to  Croswell,  Mich., 
W.  B.  173-1,  Oct.  25,  covers  one  case 
beer  c.  o.  d.,  $2.20,  for  Wm.  Dunsmore.  I 
do  not  dare  deliver  these  goods,  am  re- 
turning Ihem  to  you  on  No.  2  this  a.  m. 
Mr.  Mueller  advised  me  not  to  deliver  any 
of  these  goods  c.  o.  d.,  but  to  return  them. 
I  have  returned  this  on  same  bill.  You  can 
cancel  the  W.  B.  and  make  flat  bill  if  you 
desire. 

Yours  truly, 

P.  F.  Flower,  Agent. 

Witness   furLhcr   testified: 

I  wrote  that  letter  about  8:30  standard 
time.  I  had  then  the  goods  arranged  to 
be  returned.  Between  the  time  I  got  the 
box  ready  for  shipment  and  the  time  the 
train  arrived,  a  deputy  sheriff  came  in  and 
took  the  box  awav.  He  came  in  about  8:40 
with  the  papers,  a  search  warrant.  And  I 
was  unable  to  return  the  goods  to  Port 
Huron. 


bottles,  for  whicji  a  rebate  was  allowed, — 
the  court  seems  to  have  assumed  that  the 
question  whether  the  order  was  accepted 
within  the  local  option  county  was  material, 
for  it  stated  that  while  the  agent  testified 
that  the  seller  had  the  right  to  reject  any 
order  he  sent  in,  it  was  manifest  that  in 
small  transactions  like  those  involved,  the 
home  ofiice  could  not  afford  to  look  up  the 
financial  rating  of  purchasers.  The  decision 
in  this  case,  however,  was  influenced  by  a 
provision  of  the  statute  to  the  effect  that 
no  trick,  device,  subterfuge,  or  pretense 
should  be  allowed  to  evade  the  operation 
or  defeat  the  policy  of  the  law. 

It  would  appear  from  the  opinion  in 
State  V.  Holmes,  68  Wash.  7,  122  Pac.  345, 
that  in  Washington  the  making  of  an 
agreement  for  the  sale  or  delivery  of  liquor, 
or  even  the  taking  of  an  order  therefor, 
constitutes  a  sale  in  violation  of  law. 

There  are  other  cases  which  apparently 
assumed  that  the  making  of  an  executory 
contract,  or  even  the  soliciting  or  taking 
of  an  order  within  the  prohibited  territory, 
violated  the  local  statute,  that  throw  no 
light  on  the  question  whether  a  statute 
directed  merely  against  sales  may  be 
deemed  to  include  executory  contracts  of 
sale,  since  they  were  decided  under  statutes 
which  in  terms  extended  beyond  sales,  and 
covered  agreements  to  sell  r.T  other  prelim- 
inaries to  the  completed  sale.  See,  for  ex- 
ample. Lang  V.  Lynch,  4  L.R.A.  831.  38 
Fed.  489;  State  v.  ^Asher,  54  Conn.  299,  7 
Atl.  822;  Moore  v.  State,  126  Ga.  414,  55 
S.  E.  327;  People  v.  Young,  237  111.  196, 
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86  N.  E.  589;  People  v.  Martin,  169  Mich. 
113,  134  N.  yV,  1114. 

Order  taken  by  agent  or  sent  by  mail  or 

telephone. 

As   already   stated,   and   as   subsequently 
shown  more  in  detail,  in  the  great  major- 

I  ity  of  the  cases  the  courts  have  either  as- 

j  sumed  or  expressly  held  that  the  sale  con- 
templated by  the  statute  is  the  executed 
sale  by  which  the  title  passes,  and  the  de- 
cisions have  therefore  turned  upon  the  ques- 
tion as  to  where  the  delivery  or  other  ap- 
propriation of  the  particular  liquor  to  the 
executory  contract  takes  place.  In  tins 
view,  and  assuming  that  the  statute  directed 
against  sales  cannot  be  deemed  to  cover 
executory  contracts  of  sale,  the  question  as 
to  the  manner  or  place  where  the  accept- 
ance of  the  order  consummating  the  execu- 
tory contract  takes  place  is  not  material. 
That  question  mav,  however,  be  important 
under  a  statute  •directed  in  terms  asrainst 
sales  or  contracts  of  sale,  or  even  under 
statutes,  directed  merely  against  sales,  if,  aa 
some  cases  imply,  such  a  contract  may  be  re- 
garded as  embracing  executory  as  well  as 
executed  contracts  of  sale.     Even  upon  that 

.  assumption,  however,  the  executory  contract 
is  not  made  within  the  prohibited  state  or 
district,  and  therefore  does  not  fall  within 
the  statute,  although  the  order  was  received 
there  by  an  agent  of  the  seller,  if  his  au- 
thority was  limited  to  the  taking  of  orders 
subject  to  acceptance  or  rejection  by  the 
principal  in  another  state  or  district. 
But  if  the  agent's  authority  extends  not 
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Q.  Would  you,  under  any  circumatances, 
have  delivered  those  goods  to  the  consif^nee? 

A.  Not  upon  the  c.  o.  d.  bill.  When 
the  officer  took  the  goods  away,  I  showed 
him  the  letter  I  had  written  returning  the 
goods. 

The  circuit  judge  instructed  the  jury, 
among  other  things,  as  follows:  "There  is 
another  very  close  question  on  the  construc- 
tion of  this  section,  as  to  whether  a  ship- 
ment, the  mere  shipment,  c.  o.  d.,  is  intended 
by  the  section  to  be  treated  as  ja  sale,  or 
whether  the  other  elements  of  a  sale,  as 
we  ordinarily  understand  them,  must  be 
shown.  ...  I  am  inclined  to  think 
that  the  terms  of  the  law  were  intended  to 
prohibit  the  shipping  c.  o.  d.,  and  in  its 
terms  the  more  shipment  of  goods  c.  o.  d., 
delivered  to  tlie  express  company,  is  to  be 
treated  as  a  sale.  Any  other  construction 
of  it  would  simply  nullify  the  object  of  the 
statute." 

In  our  opinion  this  was  an  erroneous  in- 
terpretation of  the  section.  Independent  of 
the  statute,  by  the  weight  of  authority  tlie 
sale  in  question  was  made  at  Port  Huron 
and  was  a  lawful  sale.  People  v.  Converse, 
157  Mich.  20,  121  N.  W.  475;  17  Am.  & 
Eng.  Enc.  Law,  2d.  ed.  300;  Benjamin, 
Sales,   p.   86;    Black,   Intoxicating  Liquors, 


§  207;  Keller  v.  State,  —  Tex.  Crim.  Rep. 
— ,  1  L.R.A.(N.S.)  489,  87  S.  W.  669,  and 
cases  cited;  State  v.  Roseiiberger,  212  Mo. 
648,  20  L.R.A.(N.S.)  284,  126  Am.  St.  Rep. 
580,  111  S.  W.  500;  23  Cyc.  185k;  American 
Exp.  Co.  v.  Iowa,  196  U.  S.  133,  49  L.  ed. 
417,  25  Sup.  Ct.  Rep.  182. 

Assuming  this  to  he  the  view  taken  by 
the  legislature,  its  intention  would  appear 
to  have  been  to  change  by  statutory  enacts 
ment  the  effect  of  a  delivery  to  the  carrier 
as  theretofore  determined  by  a  majority  of 
the  courts,  and  introduce  in  place  thereof 
the  rule  adopted  by  other  courts,  that  the 
sale  was  not  consummated  until  the  ship- 
ment was  delivered  to  the  consignee  at  the 

'  point  of  destination. 

I  To  hold  that  the  legislature  intended  to 
make  a  mere  delivery  to  the  express  com- 
pany, in  a  county  where  the  sale  was  law- 
ful, of  a  parcel  consigned  c.  o.  d.,  a  viola- 
tion of  the  statute,  would  involve  the  hold- 
ing that,  if  the  parcel  was  destroyed  before 
passing  the  boundaries  of  the  shipper's 
county,  or  the  shipment  was  countermanded, 
the  shipper  would  still  be  guilty  of  the  of- 
fense. Such  an  amendment  would  not  be 
germane  to  the  title  of  the  local  option  law. 
The  prohibitive  features  of  the  act  are 
limited  bv  the  title  to  the  manufacture  and 
trafiic    in    intoxicating    liquors    within    the 


only  to  the  soliciting  and  taking  of  orders, 
but  to  the  final  acceptance  thereof  so  as  to 
bind  the  seller,  the  executory  contract  is 
made  where  he  takes  and  accepts  the  order, 
and  therefore,  upon  the  assumption  that  the 
statute  embraces  executorv  contracts,  falls 
within  its  operation,  even  though  the  liquor 
is  shipped  by  the  principal  from  another 
state  or  district. 

Where,  as  sometimes  happens,  the  seller 
or  member  of  a  selling  firm  personally 
takes  the  order,  it  would  seem  that,  prima 
facie  at  least,  the  order  is  to  be  regarded 
as  accepted  as  soon  as  taken,  and  the  execu- 
tory contract,  therefore,  as  consummated 
where  that  occurs. 

.  It  is  clear  upon  general  principles  that 
when  the  buver  from  one  state  or  district 
sends  an  order  by  mail  to  the  seller  in  an- 
other, the  executorv  contract  is  made  at  the 
latter  place,  assuming  that  the  order  is  not 
pursuant  to  a  contract  made  in  the  former 
state  or  district.  The  ^question  is  not  often 
directly  passed  upon  in  cases  coming  within 
the  scope  of  this  note,  for  the  reason  that 
most  of  them  assume  that  the  decision  turns 
on  the  question  where  the  executed  contract 
is  made.  In  Vermont,  however,  where,  as 
above  indicated,  it  is  held  that  the  solicita- 
tion, or  at  least  the  solicitation  and  final 
acceptance  of  the  order,  within  the  state 
violates  the  statute  although  the  delivery 
takes  place  elsewhere,  it  is  held  that  the 
executory  contract  is  made  in  the  state 
where  the  order  is  received  and  accepted, 
and  not  in  the  state  in  which  it  is  mailed, 
44  L.R.A.(N.S.) 


if  it  is  independent  of  any  contract  pre- 
viously made  within  the  state.  Backman 
V.  Mussev,  31  Vt  547;  Erwin  v.  Stafford, 
45  Vt.  300. 

Put  it  is  otherwise  if  the  orders  are  sent 
pursuant  to  a  previous  contract  made  within 
the  state.  Ibid ;  Beverwick  Brewing  Co.  v. 
Oliver,  60  Vt.  323,  37  Atl.  1110. 

So,  if  the  order  is  sent  by  telephone  by 
the  buyer  from  "dry"  territory  to  the  dealer 
in  "wet"  territory,  the  executory  contract 
will  be  deemed  to  have  been  made  at  the 
latter  place.  People  v.  Young,  237  111.  196, 
86  N.  E.  589. 

But  this,  of  course,  will  not  save  the 
transaction  if.  pursuant  to  the  telephone 
order,  the  delivery  completing  the  executed 
contract  is  made  in  "dry"  territory.  Adair 
V.  Com.  28  Ky.  L.  Rep.*669,  89  S.  W.  1132. 

i  V.  Place  of  delivery  to  carrier  as  place 

of  sale. 

a.  Consignment  to  purchaser, 

1,  In  general. 

The  general  rule  established  by  the  great 
weight  of  authority,  in  accord  with  the 
rule  as  to  sales  generally, — though  it  rests 
upon  the  presumed  intention  of  the  parties, 
and  is  liable  to  be  overthrown  by  circTim- 
stances  robuttiniy  the  presumntion, — is  that 
when  an  order  is  ffiven  for  liquor  not  then 
specifically  identified  or  appropriated,  and 
the  seller  in  the  ordinary  course  of  busi- 
ness delivers  it  to  a  common  ouccv^x^  QOn- 
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territorial  limits  of  the  county  where  pro- 
hibition is  adopted.  People  v.  Peterson,  156 
Mich.  235,  21  L.R.A.(N.S.)  134,  120  N.  W. 
670;  People  v.  Myers,  161  Mich.  41,  125  N. 
W.  701. 

Section  1  of  the  act  provides :  "The  people 
of  the  state  of  Michigan  enact  that  it  shall 
be  unlawful  for  any  person,  directly  or  in- 
directly, himself  or  by  his  clerk,  agent,  or 
employee,  to  manufacture,  sell,  keep  for 
sale,  give  away,  or  furnish  any  vinous,  malt, 
brewed,  fermented,  spirituous,  or  intoxicat- 
ing liquors,  or  any  mixed  liquor  or  bever- 
age, any  part  of  which  is  intoxicatmg,  or 
to  keep  a  saloon  or  any  other  place  wiiere 
any  such  liquors  are  manufactured,  sold, 
stored  for  sale,  given  away,  or  furnished, 
in  any  county  of  this  state  on  and  after  the 
1st  day  of  May,  next  following  after  the 
adoption  by  the  board  of  supervisors  of 
such  county  of  a  resolution  prohibiting  the 
same,"  etc'. 

The  sales  referred  to  in  §  1  are  actual 
sales  within  the  county,  whereby  the  title 
to  and  possession  of  the  liquor  itself  ac- 
tually pass  to  the  purchaser.  Under  the 
provisions  of  §  36,  in  the  case  of  c.  o.  d. 
shipments  made  outside  of  the  local  option 
county,  the  title  and  property  in  the  liquor 
remain  throughout  its  transportation  in  the 
seller,    and   the   person   ordering   the   same 


acquires  no  interest  therein  until  actual 
delivery  to  him,  whereupon  tlie  transaction 
becomes  a  sale  "made  at  the  place  of  desti- 
nation." 

To  interpret  this  section  as  rendering  acts 
performed  entirely  outside  of  the  local  op- 
tion county  as  criminal,  without  reference 
to  any  act  within  the  county,  would,  in 
our  opinion,  render  the  section  obnoxious 
to  the  provisions  of  article  5,  §  21,  of  the 
Constitution   (1909). 

It  results,  tlierefore,  that  the  conviction 
must  be  reversed,  and  the  respondents  dis- 
charged. 

Moore,  McAlvay,  Brooke,  and  Stone^ 

JJ.,  concur. 


SOUTH  CAROLINA  SUPREME 
COURT. 

STATE  OF  SOUTH  CAROLINA 

V. 

L.  R.  SMALL,  Appt. 

(82  S.  C.  93,  63  S.  E.  4.) 

Sale  —  intoxicating  liquor  —  soliciting 
agent. 

A  sale  of  intoxicating  liquor  is  effected 


signed  to  the  buyer,  the  title  passes  and 
the  sale  is  deemed  to  take  place  at  the  point 
of  shipment,  and  not  at  the  point  of  desti- 
nation. 

In  the  following  cases  sustaining  that  rule 
it  affirmatively  appears  that  the  order  was 
filially   accepted   at   the    point   from   which 
the  shipment  was  made,  or  at  least  the  con- 
trary does  not  appear:     Re  Fenn,  100  C.  C. 
A.  644,  177  Fed.  334  (inter,  see  supra.  III.) 
Danciger  v.   Stone.    188   Fed.   610    (inter); 
Smith   v.   State,   87   Ark.   459,   16   S.    \V.   2 
(local);   Harper  v.  State,  91   Ark.  422,  25 
L.R.A.(X.S.)    669,   121   S.  W.   737    (inter); 
J.  &  J.  Eaj^cr  Co.  v.  Burke,  74  Conn.  534, 
.51   Atl.   544    (inter);    Coffeen  v.  Huber,  78 
111.   App.   455    (local)  ;    Clancey   v.    People, 
90  111.  App.  303    (local )  ;   Jones  v.  People, 
99  111.  App.  305    (local);   People  v.  Young, 
237  111.   196,  86  N.  K.   589    (local);    Whit- 
lock   V.   Workman,    15   Towa,   .351     (inter)  ; 
Engs  V.  Priest,  65  Iowa.  2.32,  21  N.  W.  580 
(inter);    Wind   v.    Her.    93    Iowa,    316,    27 
L.R.A.  219,  61  N.  W.  1001    (inter):   Gross 
V.    Feehan,    110   Iowa.    163,   81    N.    W.   235 
(inter)  ;    Sachs   v.   Garner,    111    Iowa,   425, 
82  N.  W.  1007  (inter)  ;  P.  J.  Bowlin  Liquor 
Co.    V.    Brandenburg,    130    Iowa,    220,    100 
N.  W.  497:   Haug  v.  Gillett,   14   Kan.   140 
(local)  ;    Williams    v.    Feiniman,    14    Kan. 
288  (inter)  ;  Snider  v.  Koehler,  17  Kan.  432 
(inter);    Bowman    Distilling   Co.    v.    yutt, 
34  Kan.   724,   10   Pae.   103    (inter):    West- 
heimer  v.  Weisman,  60  Kan.   753,  57    Pac. 
969  (inter)  :  Doores  v.  Com.  2S  Kv.  L.  Puj). 
196.   89  S.  W.   164    (local);    McDermott  v. 
A  L.RJl.(N.S.) 


Com.  29  Ky.  L.  Rep.  750,  96  S.  W.  474 
(local)  ;  Com.  v.  Price  &  L.  Cider  &  Vine- 
gar Co.  31  Ky.  L.  Rep.  1356,  105  S.  W.  102; 
Whitmibe  v.  Com.  (inter)  ;  Kahn's  Sons  v. 
Com.  143  Kv.  297,  136  S.  W.  638;  Com.  v. 
Gast,  C.  &  Co.  143  Ky.  674,  137  S.  W.  515 
(local)  :  Pabst  Brewing  Co.  v.  Com.  32  Ky. 
L.  Rep.  1010,  1013,  107  S.  W.  728,  729 
(inter);  Fisher  v.  Com.  (inter);  Parker 
v.  Com.  147  Kv.  715,  145  S.  W.  754;  Com. 
v.  Lexington  Brewing  Co.  147  Ky.  687,  145 
S.  W.  384  (local);  Orcutt  v  Nelson,  1 
Gray,  536  (inter);  Merchant  v.  Chapman, 
4  Allen,  362  (inter);  Finch  v.  Mansfield, 
97  :Ma8s.  89  (inter);  Frank  v.  Hoey,  128 
Mass.  263  (local)  ;  Portsmouth  Brewing  Co. 
V.  Smith.  155  Mass.  100,  28  X.  E.  1130 
(inter);  Kling  v.  Fries,  33  Mich.  275 
(inter)  ;  Webber  v.  Donnelly,  33  Mich.  469 
(inter)  ;  Monaghan  v.  Reid,  40  Mich.  665 
(inter)  ;  Pearson  v.  State,  66  ^liss.  510,  4 
L.R.A.  835,  6  So.  243  (local):  Hurley  v. 
Corintli,  97  Miss.  306,  52  So.  695  (inter); 
Kerwin  v.  Doran,  20  Mo.  App.  397  (inter)  ; 
Val  Blatz  Brewinir  Co.  v.  Bobrecker  Bros. 
79  Mo.  App.  65;  Wagner  v.  Breed,  29  Neb. 
720,  46  N.  W.  286  (inter)  ;  Harding  v. 
State,  65  Neb.  238,  91  N.  W.  194  (local)  ; 
Garland  v.  Lane,  46  N.  H.  245  (inter); 
Corning  v.  Abbott,  54  N.  H.  469  (inter); 
Lynch  v.  Stott,  67  N.  H.  589,  30  Atl.  420 
(inter)  :  State  v.  Leary:  Baehman  v. 
JenkR,  55  Barb.  468  (inter):  State  v. 
Groves.  121  N.  C.  6:^2.  28  S.  K.  403  (inter)  : 
Frankel  v.  Hillier,  16  N.  D.  .387,  113  N.  W. 
1067,  15  Ann.  Cas.  265   (inter);  Garbraeht 
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by  a  soliciting  agent  wlio  takes  tlie  order 
and  receives  tlie  price,  although  tlie  order 
is  sent  to  his  principals  at  another  place  to 
be  filled,  w  lie  re  nothing  remains  to  be  done 
but  the  shipping  of  the  liquor,  which  tlie 
principal  holds  as  bailee  for  the  purchaser. 

(March  6,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  General  Sessions  for 
Pickens  County  affirming  a  judgment  of  the 
Mayor  of  Easley  convicting  defendant  of 
violating  an  ordinance  in  reference  to  the 
selling  of  intoxicating  liquors.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cothran,  Dean,  &  Cothran,  for 
appellant : 

The  transaction  was  not  a  sale,  but  merely 
an  agreement  to  sell. 

17  Am.  &  Eng.  Enc.  Law,  297;  24  Am.  & 
Eng.  Enc.  Law,  1050;  Buckingham  v.  Dake, 
50  C^  C.  A.  492,  112  Fed.  269;  Benjamin, 
Sales,  324;  Sahlman  v.  Mills,  3  Strobh.  L. 
393,  51  Am.  Dec.  630;  Elgee  Cotton  Cases 
(United  States  v.  Woodruff)   22  Wall.  180, 

22  L.  ed.  863;  Zwisler  v.  Stoarts,  30  Mo. 
App.  163;  Dunn  v.  State,  82  Ga.  27,  3 
L.R.A.  199,  8  S.  E.  806;  Com.  v.  Hess,  148 
Pa.  98,  17  L.R.A.  170,  33  Am.  St.  Rep.  810, 

23  Atl.  977;  Delamater  v.  South  Dakota, 
205  U.  S.  93,  51  L.  ed.  724,  27  Sup.  Ct.  Rep. 


447,  10  Ann.  Cas.  733;  Kirven  v.  Pinckney, 
47  S.  C.  229,  25  S.  E.  202. 

The  sale,  when  completed,  was  a  sale  exe- 
cuted at  the  place  of  delivery  to  the  carrier. 

Herron  v.  State,  51  Ark.  133,  10  S.  W.  26. 

Messrs.  Julius  !E.  Boggrs,  J.  P.  Carey 
and  John  S.  Reynolds  for  the  State. 

Pope,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  defendant,  L.  R.  Small,  was  convicted 
by  the  mavor  of  Easlev,  South  Carolina,  on 
April  23,  1907,  of  violating  an  ordinance  of 
the  town  of  Easley  in  reference  to  selling 
liquor,  and  was  sentenced  to  pay  a  fine  of 
$50,  or  to  labor  on  the  streets  for  thirty 
days.  He  appealed  to  the  court  of  general 
sessions  of  Pickens  county,  and  that  court, 
his  Honor,  George  W.  Gage,  presiding,  af- 
firmed on  June  4,  1907,  the  judgment  of 
the  said  mayor.  From  said  judgment  of 
the  court  of  general  sessions,  this'  appeal  is 
taken.     The  order  is  as  follows: 


Order  Dismissing  Appeal. 

On  hearing  the  appeal  in  the  above-stated 
case  I  am  satisfied  the  judgment  of  the 
mayor  finding  the  defendant  guilty  of  sell- 
ing liquor  in  violation  of  the  ordinance  for- 
bidding the  same  is  correct.    It  is  therefore 


V.  Com.  96  Pa.  449,  42  Am.  Rep.  550 
(local)  ;  Mack  v.  Lee,  13  R.  I.  293;  Sinclair 
V.  State,  45  Tex.  Crim.  Rep.  487,  77  S.  W. 
621;  Ex  parte  Masscv,  —  Tex.  Crim.  Rep. 
— ,  92  S.  W.  1083;  State  v.  J.  W.  Kellv 
&  Co.  123  Tenn.  556,  36  L.R.A.(N.S.)  171, 
133  S.  W.  1011  (inter)  ;  McConihe  &  Co.  v. 
McMann,  27  Vt.  95  (inter);  Tuttle  v. 
Holland,  43  Vt.  542  (inter)  ;  Dame  v.  Flint, 
64  Vt.  533,  24  Atl.  1051  (inter);  Sar- 
becker  v.  State,  65  Wis.  171,  56  Am.  Rep. 
'624,  26  X.  W.  541  (local);  Bigelow  v. 
Craigellachie-Glenlivet  Distillerv  Co.  37 
Can.  S.  C.  55;  Grainger  v.  Gough  [1896] 
A.  C.  325  (involving  tax  act)  :  Strickland 
v.  Whittaker,  90  L.  T.  N.  S.  445,  68  J.  P. 
235,  52  Week.  Rep.  538,  20  Cox,  C.  C.  610, 
20  Times  L.  R.  224. 

So  the  rule  that  the  sale  is  deemed  to 
have  been  made  at  the  point  where  the 
liquor  is  delivered  to  the  carrier,  consigned 
to  the  purchaser,  and  not  at  the  point  of 
destination,  has  been  applied  or  declared, 
even  though  an  order  rela+ing  to  an  uniden- 
tified and  unappropriated  quantity  of  liquor 
was  taken  by  the  dealer  himself,  or  by  an 
agent  authorized  to  accept  the  same  at  the 
place  of  destination,  or  in  some  other  man- 
ner an  executory  contract  was  made  there. 
Sortwell  V.  Huir'hes,  1  Curt.  C.  C.  244,  Fed. 
Cas.  Xo.  13.177;  Dunn  v.  State.  82  Oa. 
27,  3  L.R.A.  109,  8  S.  E.  806;  Com.  v.  Mc- 
Dermott,  29  Ky.  L.  Rep.  752.  96  S.  W.  475; 
Brookwav  v.  *  Malonev,  102  Mass.  308 
(inter);  Abl)ergor  v.  Marrin,  102  Mass.  72 
(inter);  Dolan  v.  Green,  110  Mass.  322' 
44  L.R.A.(N.S.) 


(inter);  Sherlev  v.  McCormick,  135  Mass. 
126  (inter);  Bollinger  v.  Wilson,  76  Minn. 
262,  77  Am.  St.  Rep.  646,  79  X.  W.  109 
(inter);  Banchor  v.  Warren,  33  N.  H.  183 
(inter)  ;  State  v.  Hughes,  22  W.  Va.  743. 

In  Kline  v.  Baker,  99  Mass.  253,  where 
the  general  rule  was  applied,  it  seems  to 
have  been  assumed  that  a  binding  execu- 
tory contract  had  been  made  in  the  state  to 
which  the  goods  were  shipped. 

So,  in  Cureton  v.  State,  136  Ga.  91,  70 
S.  E.  786,  sales  were  deemed  to  have  been 
made  in  Georgia  in  violation  of  its  law, 
the  liquor  having  been  delivered  to  an  ex- 
press company  in  that  state,  consigned  to 
purchasers  in  Alabama  and  Tennessee,  the 
orders  having  been  received  by  the  seller  at 
his  office  in  Tennessee. 

The  general  rule  that  *the  sale  is  made 
where  the  liquor  is  delivered  by  the  seller, 
consigned  to  the  buyer,  is  also  supported 
a  fortiori  by  the  many  cases  cited  infra, 
V.  a,  8,  and  the  other  notes  there  referred 
to,  where  the  rule  is  declared  and  applied 
to  C.  O.  D.  sales. 

The  rule  has  been  applied,  notwithstand- 
ing an  agreement  between  the  vendor  and 
carrier  that  the  goods  shall  remain  the 
property  of  the  seller  until  actually  deliv- 
ered at  destination;  and  that  thev  mav  be 
recalled  or  stopped  in  transit  at  any  time 
before  deliverv.  State  v.  Leary.  And  not- 
withstanding  that  the  order  was  filled  by 
tlie  successor  of  the  dealer  to  whom  it  waa 
directed.  Orcutt  v.  Xelson.  1  Gray,  536 
(inter).     And   notwithstanding  that,  some 


1908. 


STATE  V.  SMALL. 


453 


ordered  and  adjudored  that  the  judgment  and 
sentence  of  tlie  mayor  be  affirmed  and  the 
appeal  dismissed . 

George  W.  Gage,  Presiding  Judge. 
June  4th,  1007. 

From  this  order  the  defendant  has  ap- 
pealed to  this  court  upon  the  three  follow- 
ing grounds :  "Exceptions.  ( 1 )  Because  his 
Honor  erred  in  holding  that  the  defendant 
was  guilty  of  the  offense  of  selling  liquor  in 
violation  of  §  23,  art.  1,  of  the  ordinances 
of  Easlcy,  South  Carolina,  when  the  testi- 
mony fails  to  show  that  the  defendant  ever 
sold  any  liquor  whatsoever  in  the  said  town 
of  Easley,  or  anywhere  else  in  this  state. 
(2)  Because  his  Honor  erred  in  holding  that 
the  taking  of  orders  for  future  delivery  of 
liquor,  by  one  representing  a  foreign  liquor 
house,  and  accepting  the  price  at  the  time 
the  order  was  taken,  constituted  a  sale,  and 
a  violation  of  said  city  ordinance.  (3) 
Because  his  Honor  erred  in  holding  that  the 
sale  was  made  and  completed  in  the  city  of 
Easley  when  the  order  was  taken  and  the 
price  paid,  whereas  he  should  have  held  that ! 
the  trade  or  sale  was  not  completed  until 
the  goods  were  delivered." 

The  authorities  on  the  subject  of  what 
constitutes  a  sale  of  spirituous  liquors  leave 
the  question  somewhat   in  doubt,  for  in   17 


Am.  &  Eng.  Enc.  Law,  297,  it  is  held:  "In 
determining  questions  of  civil  and  criminal 
liability  under  the  liquor  laws  it  is  often  a 
question  of  some  difficulty  to  determine 
whether  the  transaction  in  question  was  a 
sale.  .  .  .  To  constitute  the  offense  there 
must  be  a  completed  sale  which  passes  the 
property.  It  is  not  necessary,  however,  that 
the  liquors  be  sold  for  cash.  A  sale  on 
credit  is  as  much  a  violation  of  law  as  a 
sale  for  cash,  and  the  fact  that  payment  can- 
not be  enforced  does  not  make  the  transac- 
tion any  the  less  a  sale.  So  the  fact  that 
the  person  charged  with  making  a  sale 
made  no  profit  out  of  it  does  not  make  the 
transaction  not  a  sale."  So  also  in  24  Am. 
&  Eng.  Enc.  Law,  1050,  it  is  held:  "If  by 
the  terms  of  the  contract  the  seller  is  re- 
quired to  send  or  forward  or  deliver  the 
goods  to  the  buyer,  the  title  and  risk  remain 
in  the  seller  until  the  transportation  is  at 
an  end,  or  the  goods  are  delivered  in  ac* 
cordance  with  the  contract,  after  which  time 
the  title  is  vested  in  the  buyer."  While, 
on  the  other  hand,  at  page  301,  17  Am.  & 
Eng.  Enc.  Law,  it  is  stated:  "It  has  been 
held,  however,  that  a  sale  of  intoxicating 
liquors  by  an  agent  is  consummated  at  the 
place  where  the  order  is  given,  unless  such 
order,  after  being  forwarded  to  the  principal, 
is  to  be  subject  to  his  approval." 


months  after  the  sale  and  delivery  of  the 
liquor,  notes  were  signed  in  the  state  of 
destination,  as  evidence  of  indebtedness. 
Whitlock  v.  Workman,  15  Iowa,  351  (inter). 
And  notwithstanding  that  the  bill  of  lading 
was  attached  to  a  sight  draft  drawn  on 
purchaser  (consignee).  Clancey  v.  People, 
99  111.  App.  303.  (Generally  as  to  the 
effect  of  attaching  draft  to  bill  of  lading,  see 
note  in  2  L.R.A.(N.S.)  1078.)  And  not- 
withstanding that,  after  the  order  was 
given,  the  purchaser,  by  notice  to  the 
seller's  agent,  undertook  to  countermand  it, 
he,  however,  having  accepted  the  liquor 
upon  its  arrival  at  his  place  of  business,  it 
not  appearing  that  the  seller  had  actual 
notice  of  the  countermand  before  shipping 
the  liquor.  Gross  v.  Feehan,  110  Iowa,  16.3. 
81  X.  W.  235,  (inter.).  Nor  is  the  place  of 
sale  changed  by  the  fact  that  an  order 
purporting  to  be  signed  by  the  buyer  in 
person  was  in  fact  signed  by  his  wife  with- 
out his  knowledge  or  authority,  he  having 
ratified  her  act  by  receiving  and  using  the 
liquor  and  making  a  partial  'pavment. 
Tuttle  V.  Holland,  43  Vt.  542  (inters  Or 
by  the  fact  that  shipment  was  made  by  a 
later  train  than  the  one  mentioned  in  the 
buyer's  letter,  though  it  would  be  other- 
wise if  the  liquor  was  sent  by  a  carrier 
other  than  the  one  specially  designated  by 
the  purchaser.  Harper  v.  State,  91  Ark. 
422,  25  L.R.A.(N.S.)  660,  121  S.  W.  737. 
The  rule  is  applied  witliout  much  regard 
to  the  question  whether  the  seller  or  pur- 
chaser is  to  pay  the  freight. 
44  L.R.A.(N.S.) 


But  in  Julius  Winkelmeyer  Brewing  As- 
80.  V.  Nipp,  6  Kan.  App.  730,  50  Pac. 
956,  it  was  held  that  the  general  rule  does 
not  apply  and  the  sale  will  be  deemed  to 
be  made  at  destination,  where  the  seller  is 
to  pay  the  freight,  or  where  the  purchaser 
is  to  pay  the  freight  in  the  first  instance, 
but  is  to  deduct  the  same  from  the  pur- 
chase price  of  the  liquor. 

In  Bogle  V.  State,  42  Tex.  Grim.  Rep. 
389,  55  S.  W.  830,  where  the  sale  was  held 
to  have  taken  place  in  the  district  where 
the  liquor  was  delivered  by  the  carrier  to 
the  purchaser,  the  court  mentioned  that  the 
nominal  price  included  the  selling  price  and 
the  amount  of  the  freight,  but  it  is  not 
clear  whether  the  statement  as  to  the  place 
of  delivery  was  a  deduction  from  that  fact 
or  from  the  evidence  as  a  whole. 

In  Harding  v.  State,  65  Neb.  238,  91  N.  W. 
194,  the  rule  that,  the  sale  is  made  where 
the  liquor  is  delivered  to  the  carrier  was 
applied  notwithstanding  that  the  freight 
was  to  be  prepaid  by  the  seller. 

In  Taylor  v.  United  States,  6  Ind.  Terr. 
350,  98  S.  W.  123,  where  an  agent  of  a  Texas 
liquor  dealer  solicited  orders  in  Indian  ter- 
ritory and  transmitted  the  same  to  Texas, 
where  they  were  approved,  the  liquors  being 
shipped  consigned  to  the  purchaser,  who 
paid  the  express  charges,  it  was  said  that 
the  transaction  constituted  a  "sale  and  de- 
liverv'"  by  the  agent  in  Indian  territory; 
but  that  the  statute  under  which  the  de- 
fendant was  prosecuted  not  only  forbade 
sales,   but   provided   for  the  punishment  of 
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The  testimony  fails  to  show  tliat  there 
was  any  limitation  hy  the  liquor  sellers, 
Shuman  &  Company,  ujjon  their  agent,  the 
appellant  here.  The  agent  testified  that 
**\vhen  the  cash  is  paid  the  house  never 
refuses  to  ship  out  the  liquor."  It  is  evi- 
dent from  what  passed  between  the  parties, 
buyer  and  seller,  that  this  was  an  effort 
to  circumvent  the  law.  Our  own  case  of 
I'regnall  v.  Miller,  21  S.  C.  3S;"5,  53  Am.  Rep. 
G84,  has  held  that  ''title  to  personal  prop- 
erty changes  when  it  is  sold  on  a  credit, 
with  possession  given,  or  when  sold  for 
cash,  and  left  with  vendor  for  vendee's  con- 
venience, and  under  his  control.  Therefore 
it  was  error  to  charge  that  payment  of  pur- 
chase money  and  delivery  of  property  were 
both  necessary  to  a  change  of  title."' 

After  reflection  we  have  decided  that  the 
ends  of  justice  and  of  law  require  us  to  hold 
that  the  transaction  between  the  parties  in 
this  case  was  a  sale,  and  that  the  liquor  sold 
was  in  the  hands  of  Shuman  &  C  ompany  for 
the  convenience  of  the  buver. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  Circuit  Court  be,  and  it  is 
hereby,  affirmed. 

A  petition  for  rehearing  having  been  filed, 
Pope,  Ch.  J.,  on  December  T),  ]!)08,  handed 


down   the   following  additional   opinion    (82 
S.  C.  1)3.  63  S.  E.  4): 

After  jud^rment  of  this  court  aflirming  the 
judgment  of  the  circuit  court  and  the  mayor 
of  Easley,  holding  that  there  was  a  con- 
summation of  a  sale  of  one  gallon  of  liquor, 
upon  application  of  defendant,  appellant, 
a  rehearing  was  had.  We  were  inclined  at 
one  time  to  view  the  appellant's  position 
that,  there  being  no  delivery  of  the  whisky 
after  it  was  paid  for,  there  was  no  sale; 
but  upon  reflection  we  think  that  our 
first  decision  was  correct,  and  that  there 
was  a  sale  in  contemplation  of  law. 
We  hold  now  that  it  was  error  in  the 
ap])ellant  to  hold  that  there  was  no  sale, 
lliere  is  no  doubt  that  the  defendant,  as 
agent  of  Shuman  &  Company,  solicited  from 
one  Roper  the  purchase  of  one  gallon  of 
liquor,  for  which  he  received  payment  in 
full,  giving  an  order  on  Shuman  &  Company, 
of  Salisbury,  North  Carolina,  setting  forth 
I  the  goods  sold,  the  price  paid,  the  mode  of 
shipment,  and  directing  Shuman  &  Com- 
pany to  express  the  same  at  once.  Small, 
the  ap}H'llant,  in  his  testimony  admitted 
that  he  represented  Shuman  &  Company, 
who  were  in  the  whisky  business,  took 
orders,  arfd  mailed  the  orders  to  his  house, 
which  said  orders  were  always  filled.  "The 
house  never  refused  to  ship  liquor  so  sold." 


anyone  who  shall  be  "interested''  in  the 
sale,  or  who  shall  by  any  means  "furnish" 
liquors.  It  is  apparent,  therefore,  that  the 
result  does  not  necessarily  depend  upon  the 
place  where  the  sale  took  place. 

In  Henry  v.  State,  G4  Ark.  406,  43  S.  W^ 
498,  an  instruction  to  the  effect  that  the  de- 
fendant would  be  guilty  of  making  a  sale 
in  violation  of  law  if  he  sold  whisky  to  a 
resident  of  Missouri,  and  delivered  the  same 
on  the  train  in  the  district  where  the  sale 
was  prohibited,  to  be  shipped  to  the  pur- 
chaser, was  held  erroneous  because  there 
was  no  evidence  to  show  that  the  whisky 
was  shipped  in  pursuance  of  a  sale;  because 
it  did  not  appear  that  there  was  any  order 
for  the  purchase  of  whisky;  and  because, 
even  if  the  shipment  was  nuule  as  a  part  of 
the  sale,  there  was  nothing  to  show  whether 
the  carrier  was  the  agent  of  the  seller  or 
the  purchaser  in  carrying  and  delivering 
the  whi.sky. 

In  Newsome  v.  State,  1  Ga.  App.  790,  58 
S.  E.  71  (local),  holding  that  a  liquor  dealer 
who  received  an  order  from  a  minor  by 
mail  from  another  county,  and  shipped  the 
liquor  by  express  to  the  latter  county,  may 
be    indicted    in     either    coiintv     under    the 

« 

Georgia  Penal  Code,  making  it  a  criminal 
offense  for  any  person,  by  himself  or  an- 
other, to  "sell  or  cause  to  be  sold  or  fur- 
nished" liquor  to  a  minor,  the  court  ap- 
parently took  the  view  that  the  sale  took 
place  in  the  county  wliere  the  liquor  was 
delivered  by  the  carrier  to  the  minor,  upon 
the  ground  that  the  rule  that  a  deliverv  to 
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.  the  carrier  completes  the  gale  presupposes 
that  the  carrier   is   the   purchaser's  agent, 

i  and   that  a  carrier  cannot,  by  virtue  of  a 

I  contract,  express  or  implied,  become  the 
agent  for  a  minor  to  accept  for  him  de- 
livery of  a  thing  which  the  law  forbids  he 
should  receive.  Although  a  different  appli- 
cation, this  seems  to  involve  the  principle 
underlying  the  decisions  involving  cases 
where  the  executor v  contract  was  void  un- 

I  der  the  statute  of  frauds. 

2,  As  affected  hy  statute  of  frauds. 

The  general  rule  that  a  delivery  to  the 
carrier  constitutes  a  delivery  to  the  pur- 
chaser, and  fixes  the  place  of  sale  of  the 
liquor,  does  not  apply  where  the  order  was 
oral  and  was  invalid  under  the  statute  of 
frauds,  since  in*  that  case,  while  the  de- 
livery to  and  accejitance  by  the  purchasir 
will  take  the  contract  out  of  the  statute,  it 
is  the  actual  delivery  to  and  acceptance  by 
him  at  tlie  place  of  destination  that  has 
that  clfcct.  Keiwert  v.  Meyer,  62  Ind.  .IST, 
30  Am?  Rep.  206  (inter)  ;  Webber  v.  Howe, 
.36  Mich.  150.  24  Am.  Kep.  590;  Roethke  v. 
Philip  Best  Brewing  Co.  33  Mich.  340; 
Rindskoi)f  v.  De  Ruyter.  39  Mich.  1,  33  Am. 
Rep.  340. 

It  will  be  observed  that  these  decisions 
are  in  accord  with  the  general  rule  that  a 
delivery  to  the  carrier  will  not  satisfy  the 
statute  of  frauds.  See  note  in  35  L.R.A. 
(X.vS.)     1038. 

In  Kling  v.  Fries,  33  Mich,  275,  where  an 
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All  the  findings  of  fact  bv  the  mavor  and 
the  circuit  judge  sustain  the  proposition 
that  the  sale  of  intoxicants  was  consum- 
mated. There  was  certainlv  a  scintilla  •of 
evidence, — '*some  material  evidence,  which, 
if  true,  would  tend  to  establish  the  issue 
in  the  mind  of  a  reasonable  juror."  Taylor 
V.  Atlantic  Coast  Line  R.  Co.  78  S.  C.  556, 
59  S.  £.  641. 

The  defendant  claims,  however,  that,  if 
all  the  evidence  be  admitted  as  true,  it  did 
not  amount  in  law  to  a  sale.  This  cannot 
be  true.  Pregnall  v.  :Miller,  21  S.  C. 
392,  53  Am.  Rep.  684:  "That  portion  of 
the  charge  of  the  judge  in  which  he  held 
that,  to  complete  a  sale,  both  payment  of 
purchase  money  and  delivery  of  p.operty 
were  necessary,  was  erroneous.  Chanj;c  of 
title  takes  place  when  tlie  bargain  is  struck, 
and  may  pass  before  payment  and  before 
actual  delivery;  and  where  property  is  sold 
on  credit,  with  possession  given,  or  where 
it  is  sold  for  cash,  and  yet  left  with  the 
vendor  for  vendee's  convenience,  and  subject 
to  his  control,  title  changes,  and  the  sale 
is  complete."  Benj.  Sales,  329;  17  Am.  & 
Kng.  Enc.  Law,  2d  ed.  301;  24  Am.  &  Eng. 
.Enc.  Law,  2d  ed.  1068.  Tegler  v.  Shipman,  33 
Iowa,  194,  11  Am.  Rep  121:  "The  pivotal 
question  in  the  case  is  as  to  where  the  con- 
tract   [sale  of   liquor]    was   made.     If   the 


agent  sold  the  liquors  to  the  defendant  in 
Jefferson,  and  forwarded  to  his  principals 
a  statement  of  sucli  sales,  for  them  to  fill 
by  forwarding  the  liquors  specified,  then  it 
was  an  Iowa  contract,  and  if  the  plaintiffs 
had  no  license  to  sell  such  liquors  here,  then 
they  cannot  recover."  Truax  v.  Parvis,  7 
Houst.  (Del.)  330,  32  Atl,  229:  "Where  one 
party  offers  to  sell  at  a  certain  price,  and  the 
other  agrees  to  give  it,  there  is  a  complete 
bargain  and  sale,  and  the  property  passes 
from  the  bargainor  to  the  bargainee.  .  .  . 
But,  though  the  property  passes,  delivery 
cannot  be  required  until  the  money  is  paid, 
where  the  sale  is  for  cash."  Tufts  v.  Griffm, 
22  Am.  St.  Rep.  866  note:  "Upon  a  valid 
sale  of  spocilie  chattels,  .  .  .  whether 
conditioned  upon  the  payment  or  not,  the 
right  of  property  passes  to  the  vendee,  at 
whose  risk  it  is  retained  by  the  vendor." 
Sewell  V.  Eaton,  6  Wis.  490,  70  Am.  Dec.  471: 
"Sale  of  personal  property  is  complete,,  and 
passes  title  to  buyer,  although  the  thing  sold 
has  not  been  measured,  or  the  quantity  as- 
certained in  any  way,  when  it  is  apparent 
that  it  is  the  intention  of  the  seller  to  trans- 
fer the  title  and  of  the  buyer  to  accept  it." 
Fletcher  v.  Ingram,  46  Wis.  201,  60  N.  W. 
426:  "If  it  clearly  appear  to  have  been 
the  intention  of  the  parties  that  the  prop- 
erty should  be  deemed  to  be  delivered,  and 


oral  order  given  in  Michigan  was  accepted 
by  the  seller  in  Ohio  and  the  liquor  de- 
livered to  the  carrier  in  the  latter  state, 
it  was  held  that  the  transaction  was  not 
within  the  Michigan  statute;  but  that  de- 
cision, so  far  as  it  related  to  the  effect  of 
the  delivery  to  the  carrier  in  Ohio,  was 
upon  the  ground  that  there  was  no  proof 
that  the  statute  of  frauds  of  Ohio  required 
the  order  to  be  in  writing,  and  it  must 
therefore  be  presumed  that  under  the  Ohio 
law  the  contract  was  valid  when  the  order 
was  approved  and  accepted.  Assuming,  as 
the  court  did,  the  validity  of  the  executory 
contract  made  in  Ohio  by  the  acceptance  of 
the  order,  there  the  objection  to  the  appli- 
cation of  the  general  rule  that  the  delivery  | 
to  the  carrier  constituted  a  delivery  to  the  ' 
purchaser  was  of  course  unfounded.  i 

In    Banchor   v.    Cilley,    38    Me.    553,    tiie 
court  held  that  if  the  agent  of  a  wholesale  \ 
liquor  dealer  doing   business   in   Massachu- 
setts had  authority  to  accept  orders  given 
bv  a  retail  dealer  in  Maine,  the  sale  must 
nevertheless  be  regarded  as  taking  place  m 
Massachusetts  so  as  not  to  fall  witliin  the 
Maine   statute   forbidding   recovery   for   the 
purchase   price   of   liquor   sold   within   that 
state,    the    original    contract    being    witliin 
the  statute  of  frauds.     The  court  seems  to 
have  assumed  that  the  sale  was  completed  ^ 
in    Massachusetts    as     soon    as     the    seller  j 
parted  with  the  liquor  by  sending  it  to  tlie  | 
purchaser.     If,   as  seems  to  have  been   the  j 
case,  the  liquor  was  sent  by  a  carrier,  this 
assumption  would  appear  to  be  opposed  to  • 
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the  decisions  above  cited.  In  this  case,  how- 
ever, the  attempt  was  to  bring  the  case 
within  the  Maine  statute  upon  the  ground 
that  the  order  was  accepted  in  Maine.  It 
is  clear  that  that  contention  was  unfounded, 
but  under  the  doctrine  of  the  case  above 
cited  it  would  seem  that  the  case  might 
have  been  brought  within  the  statute  on 
the  ground  that  the  statute  of  frauds  was 
not  satisfied  until  the  goods  were  actually 
received  and  accepted  by  the  purchaser  in 
Maine,  and  therefore  that  the  sale  took 
place  there. 

In  Bigelow  v.  Craigellachie-Glenlivet  Dis- 
tillery Co.  37  Can.  i^.  C.  55,  holding  that  tlie 
sale  was  made  in  Glasgow,  at  which  point 
tljc  liquor  was  delivered  to  the  carrier  con- 
si.irned  to  the  purchaser  in  Nova  Scotia,  pur- 
suant to  an  order  transmitted  from  Nova 
Scotia  by  the  seller's  agent,  whose  authority 
was  limited  to  the  transmission  of  orders 
for  acceptance,  it  is  apparently  assumed, 
in  one  of  the  opinions  at  least,  that  this 
was  true  even  upon  the  assumption  that 
the  orders  were  verbal,  and  were  therefore 
originally  within  the  statute  of  frauds. 

The  decision  in  Garfield  v.  Paris,  96  U.  S. 
557,  24  L.  ed.  821,  was  upon  the  ground 
that  the  delivery  to  the  purchaser  in  Xew 
York,  the  place  of  shipment,  of  certain 
labels  which  were  to  be  affixed  to  the  bottles 
containing  the  liquor,  constituted  such  a 
part  delivery  as  to  satisfy  the  statute  of 
frauds,  or  at  least  that  the  jury  was  justi- 
fied in  so  finding. 
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till  ir  acts  be  inconsistent  with  any  other 
the  title  to  have  passed,  and  especially  if 
view,  the  mere  fact  that  something  remains 
to  be  done  will  not  govern  such  intention." 
Com.  V.  Hess,  148  Pa.  98,  17  L.R.A.  181,  33 
Am.  St.  Rep.  810,  23  Atl.  977:  "The  accep- 
tance of  the  order  .  .  .  [for  intoxicat- 
ing liquors]  is  effective  to  pass  the  title  as 
between  the  vendor  and  vendee.  In  such 
case  the  vendee  has  the  right  of  property. 

.  .  Under  all  the  authorities  the  vendor 
acts  as  bailee,  and  not  owner,  in  carrying 
or  delivering  the  goods."  The  sale  was  com- 
plete and  it  was  only  as  bailee  that  Shuman 
&  Company  was  to  ship  the  liquor. 

There  was  no  evidence  of  executory  con- 
tract here.  The  intention  of  the  parties  was 
that,  Roper  having  paid  for  the  liquor,  it 
should  be  shipped  to  him  by  Shuman  &  Com- 
pany. In  such  case  it  is  purely  a  question 
of  intention.  Hatch  v.  Standard  Oil  Co.  100 
U.  S.  131,  25  L.  ed.  550.  This  is  a  criminal 
prosecution.  It  is  a  pure  effort  on  the  part 
of  a  transgressor  of  the  law  to  escape  pun- 
ishment. Was  this  a  traffic  in  wrfisky  ?  Un- 
questionably it  was.  If  so,  the  defendant 
stands  guilty  as  charged.  See  Senior  v.  Rat- 
terman,  44  Ohio  St.  073,  11  N.  E.  321.  In 
Curtin  v.  Atkinson,  30  Neb.  110,  54  N.  W. 
133,    it    is    held:    The    word    "traffic"    "like 


'trade,'  comprehends  every  species  of  dealing 
in  the  exchange  or  passing  of  goods  or  mer- 
chandise from  hand  to  hand  for  an  equiva- 
loiit,  unless  the  retaining  may  be  except- 
ed." That  one  engaged  in  the  traffic 
of  whisky  is  guilty  of  selling  whisky  is 
clearly  shown  in  Levine  v.  State,  35 
Te.\.  Crini.  Rep.  047,  34  S.  W.  909.  The 
intention  of  the  parties  is  clear,  and,  as 
.said  by  Mr.  Justice  Woods  in  Sumter  To- 
bacco Warehouse  Co.  v.  Phcpnix  Assur.  Co. 
70  S.  C.  70,  83, 10  L.R.A.(N.S.)  730, 121  Am. 
St.  Rep.  941,  50  S.  E.  654,  656,  11  Ann.  Cas. 
780,  "to  refuse  to  regard  the  intention  of  all 
parties  concerned,  for  the  sake  of  an  attenu 
ated  technicality,"  should  not  be  upheld.  As 
remarked  by  Judge  Evans  in  Dillard  v. 
Brian,  5  Rich.  L.  507,  ^'I  always  suspect  the 
correctness  of  any  legal  principle  which 
leads  to  absurd  conclusions;"  and  as  is  said 
by  the  United  States  Supreme  Court  in 
Oates  V.  First  Nat.  Bank,  100  U.  S.  239,  25 
L.  ed.  680,  "the  legislative  intent,  clearly 
expressed,  should  not  be  defeated  by  too 
rigid  an  adherence  to  the  mere  letter  of  the 
statute,  nor  an  interpretation  adopted  which 
leads  to  absurd  consequences." 

We  hold,  therefore,  that  the  judgment  of 
the  Circuit  Court  should  be,  and  the  same 
is  hereby,  affirmed. 

Gary  and  Woods,  JJ.,  dissent. 


3.  Where  contract  calls  for  delivery  at 

destination. 

The  rule  that  the  sale  is  made  at  the 
point  of  shipment  is  defeated,  and  the  sale 
will  be  deemed  to  be  made  at  the  place  of 
destination,  if  the  agreement  calls  for  de- 
livery there.  Lewis  v.  McCabo,  49  Conn. 
141,  44  Am.  Rep.  217  (inter);  Suit  v. 
Woodhall,  113  Mass.  391  (inter);  Com.  v. 
Burgett,  136  Mass.  450  (local);  Weil  v. 
Golden,  141  Mass.  364,  6  X.  E.  229  (inter)  ; 
Com.  v.  Hugo,  164  Mass.  157,  41  N.  E.  123 
(local;  the  seller  was  the  proprietor  of 
the  express  route  bv  which  the  liquQr  was 
delivered);  E.  S.  Shelby  Vinegar  Co.  v.  C. 
L.  Hawn  &  Son,  149  N.  C.  355,  63  S.  E. 
78;  Pfeifer  &  Co.  v.  Israel,  —  N.  C.  — ,  77 
S.  E.  421  (inter,  sw  supra,  IV.):  In  Star 
Brewing  Co.'s  License,  43  Pa.  Super.  Ct. 
577;  (*om.  v.  Pollak,  33  Pa.  Super.  Ct.  000. 

In  McClure  v.  State,  148  Ala.  625,  42 
So.  813,  holding  that  where  the  order  calls 
for  delivery  at  the  residence  or  place  of 
business  of  the  purchaser  the  sale  is  deemed 
to  be  made  at  that  place,  it  does  not  ex- 
pressly appear  how  delivery  was  made,  but 
presumably  it  was  made  by  a  common 
carrier. 

And  in  Swift  v.  State,  108  Tenn.  610,  69 
S.  W.  326,  where  the  liquor  was  sent  by 
hacks  which  made  regular  daily  trips,  the 
sale  was  deemed  to  have  been  made  at  the 
place  where  the  hackmen  delivered  the 
liquor  to  the  purchaser,  although  the  sale 
wa.s  on  credit. 

The  decision  in  Gipps  Brewing  Co.  v.  De 
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France,  91  Iowa,'  108,  28  L.R.A.  386.  51 
Am.  St.  Rep.  329,  58  N.  W.  1087,  that  the 
sale  was  within  the  operation  of  the  statute 
of  the  state  of  destination  if  the  intention 
was  that  delivery  should  take  place  there, 
was  upon  the  assumption  that  the  executory 
contract  was  also  consummated  there. 

4.  Shipment    without    previous    order 
front  consignee. 

In  Adams  Exp.  Co.  v.  Com.  124  Ky.  160, 
5  L.R.A.(N.S.)  630,  92  S.  W.  932,  the  sale, 
at  least  as  between  the  seller  and  buyer, 
was  held  to  have  taken  place  in  Kentucky, 
although  the  liquor  was  shipped  from 
Ohio,  since  the  shipment  was  without  a 
previous  order  from  the  consignee,  he,  how- 
ever, having  accepted  the  liquor  after  it 
reached  the  destination.  The  case  w^as  an 
appeal  from  a  conviction  of  the  express  com- 
pany for  making  a  sale  in  Kentucky  in  vio- 
lation of  its  law,  and  turned  upon  the  ques- 
tion whether  the  express  company  was  pro- 
tected under  the  interstate  commerce 
clause.  The  decision  was  reversed  by  the 
United  States  Supreme  Court  in  Adams 
Exp.  Co.  V.  Kentucky,  206  U.  S.  138,  61  L. 
ed.  992,  27  Sup.  Ct.  Rep.  608,  upon  an  opin- 
ion rendered  in  a  case  involving  the  same 
facts  in  206  U.  S.  129,  61  L.  ed.  987,  27 
Sup.  Ct.  Rep.  606;  but  the  reversal  was 
upon  the  ground  that  the  avermenl  in  the 
indictment,  and  the  stipulation  of  the  par- 
1  ies,  to  the  effect  that  V\o  shipment  and  de- 
livery were  in  the  iisual  course  of  business, 
precluded  the  assumption  that  the  trans- 
action was  one  of  sale  in  Kentucky.    What- 
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V. 

CORNELIUS  LEARY. 

(76  N.  H.  459,  76  AtL  192.) 

Intoxicating:  liquor  «-  sale  *-  Interstate 
transaction. 

One  who  keeps  for  sale  intoxicating  li- 
quors in  one  state,  and  takes  casli  orders  in 
another  state  for  liquors  to  be  sent  by  ex- 
press from  his  depot  to  customers  located 
there,  makes  a  sale  in  the  former  state  in 
violation  of  its  laws,  when  he  delivers  the 
liquors  to  the  express  company  for  carriage, 
although  his  contract  with  it' provides  that 
they  snail  remain  his  property  until  ac- 
tually delivered  at  destination,  and  that 
they  may  be  recalled  or  stopped  in  transit 
at  any  time  before  delivery. 

(April  5,  1910.) 

TRANSFER  by   the  Superior   Court   for 
Rockingham  County  for  the  opinion  of 
the  Supreme  Court  of  a  suit  to  restrain  an 
alleged  liquor  nuinance.    Injunction  ordered. 
The  facts  sufficiently  appear  in  the  opin- 
ion. 


Mr.    Charles    H.    Batclielder,    for    the 

State: 

No  inference  can  be  drawn  from  the  fact 
that  the  vendor  rather  than  the  vendee  paid 
the  transportation  charges  in  the  first  in- 
stance. 

Dunlop  V.  Lambert,  6  Clark  &  F.  627; 
Dannemiller  v.  Kirkpatrick,  201  Pa.  928, 
50  Atl.  928;  A.  J.  Neimeyer  Lumber  Co.  v. 
Burlington  &  M.  River  R.  Co.  64  Neb.  321, 
40  L.R.A.  534,  74  N.  W.  670;  McLaughlin 
v.  Marston,  78  Wis.  670,  47  N.  W.  1058. 

Title  passed  on  delivery  to  the  carrier 
notwithstanding  the  vendor  paid  the  trans- 
portation charges. 

Hobart  v.  Littlefield,  13  R.  L  345;  Hard- 
ing v.  State,  65  Neb.  238,  91  N.  W.  194; 
Mee  V.  McNider,  109  N.  Y.  600,  17  N.  E. 
424;  Tregelles  v.  Sewell,  7  Hurlst  &  N.  574; 
Ex  parte  Pearson,  L.  R.  3  Ch.  443,  37  L.  J. 
Ch.  N.  S.  554,  18  L.  T.  N.  S.  40,  16  Week. 
Rep.  444. 

That  the  liquors  were  ordered  to  be 
shipped  at  the  vendor's  expense  is  immate- 
rial, since,  as  the  shipment  was  made  by  the 
vendee's  direction  and  in  accordance  with 
his  requirements,  the  goods  were  at  his  risk. 

Gassett  v.  Godfrey,  26  N.  H.  415;  Boothby 
V.  Plaisted,  51  N.  H.  436,  12  Am.  Hop.  140; 
Dr.  A,  P.  Sawyer  Medicine  Co.  v.  Johnson, 


ever  effect  the  decision  of  the  United  States 
Supreme  Court  of  this  case  may  have  upon 
interstate  transactions  in  the  absence  of  a 
previous  order,  it  would  not  seem  to  im- 
pair the  doctrine  of  the  state  court  so  far 
as  intrastate  shipments  are  concerned.  The 
subsequent  case  of  Adams  Exp.  Co.  v.  Com. 
29  Ky.  L.  Rep.  947,  96  S.  W.  1104,  was 
decided  upon  the  authority  of  the  state 
court's  decision  in  the  preceding  case  and 
before  the  reversal  of  that  decision  by  the 
United  States  Supreme  Court. 

In  Weil  V.  State,  48  Tex.  Crim.  Rep.  603, 
90  S.  W.  644,  involving  an  intrastate  trans- 
action, where  liquor  was  sent  by  an  ex- 
press company,  voluntarily,  without  an 
order  from  the  consignee,  to  whom  it  was 
delivered  by  an  agent  of  the  express  com- 
pany, the  sale  was  held  to  be  consummated 
on  delivery  to  tlie  consignee  and  payment 
by  him  to  the  express  agent  of  the  charges. 

5.  Stipulation  oa  to  Ioha  or  reservation 
of  right  to  reject. 

It  has  been  held  that  the  rule  that  the 
sale  is  deemed  to  be  made  where  the  liquor 
is  delivered  by  the  seller  to  tlie  carrier  con- 
signed to  the  purchaser  is  defeated  by  an 
express  stipulation  tliat  if  tlio  liquor  shall 
sour  or  be  lost  the  seller  is  to  stand  the  loss, 
and  that  the  liquor  is  to  remain  the  prop- 
erty of  the  seller  until  it  is  received  by  the 
purchaser  at  destination.  Bruce  v.  State, 
36  Tex.  Crim.  Rep.  53,  35  S.  W.  383,  39 
8.  W.  683.  But  see  Golightly  v.  State, 
infra,  V.  a,  8. 

And  it  has  also  been  held  that  the  sale 
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takes  place  at  destination  where  the  con- 
tract  expressly  reserves  to  the  buyer  the 
right  to  accept  or  reject  the  goods.  Wilson 
V.  Stratton,  47  Me.  120;  Wasserboehr  v. 
Boulier,  84  Me.  165,  30  Am.  St.  Rep.  344, 
24  Atl.  808. 

But,  on  the  other  hand,  it  has  been  held 
that  the  express  reservation  by  the  pur- 
chaser of  tlie  right  to  examine  the  liquors 
after  they  arrive  at  his  place  of  business, 
and  to  return  them  if  not  according  to 
contract,  does  not  operate  to  postpone  the 
passing  of  the  title,  or  to  defeat  the  effect 
of  tlie  delivery  to  the  carrier  as  a  delivery 
to  the  purchaser.  Wind  v.  Her,  93  Iowa, 
316,  27  L.R.A.  216,  61  N.  W.  1001  (inter)  ; 
Boothby  v.  Plaisted,  51  N.  H.  436,  12  Am. 
Kep.  140  (inter)  ;  Schlesinger  v.  Stratton,  9 
R.  I.  578  (inter,  distinguishing  Wilson  v. 
Stratton,  supra,  upon  the  ground  that  the 
condition  of  the  contract  in  that  case  was  a 
condition  precedent).  The  former  court 
calls  attention  to  the  distinction  between 
an  option  to  purchase  if  satisfactory,  and 
an  option  to  return  if  not  satisfactory. 

So  the  general  rule  that  the  sale  takes 
place  where  the  liquor  is  delivered  to  the 
carrier  has  been  applied  notwithstanding  an 
express  agreement  thai  the  goods  were  not 
to  be  received  and  accepted  unless  they 
proved  identical  with  the  order  in  quality 
and  quantity,  the  purchaser  reserving  the 
right  to  reject  the  liquor  for  any  deficiency 
in  quality  and  quantity,  and,  in  case  of  de- 
ficiency, to  return  tlie  goods  to  the  seller. 
McCarty  v.  Gordon,  16  Kan.  35  (inter)  : 
Gill  V.  Kaufman,  16  Kan.  571    (iuter);  and 
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178  Mass.  374,  69  N.  E.  1022;  Kelsea  v. 
Ramsey  &  G.  Mfjr.  Co.  55  N.  J.  L.  320,  22 
L.R.A.  415,  26  Atl.  907. 

Since  goods  are  not  commerce  until  de- 
livered to  the  carrier  for  transportation 
into  another  state,  a  prohibition  of  keeping 
for  the  purpose  of  sale  and  transportation 
into  another  state  is  not  a  direct  interference 
with  interstate  commerce. 

Coe  V.  Errol,  116  U.  S.  617,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475;  Diamond  Match! 
Co.  V.  Ontonagan,  188  U.  S.  82,  47  L.  ed. ' 
394,  23  Sup.  Ct.  Rep.  266 ;  Asbell  v.  Kansas, 
208  U.  S.  251,  52  L.  ed.  778,  28  Sup.  Ct. 
Rep.  485,  14  Ann.  Cos.  1101;  Pabst'Brewing 
Co.  V.  Crenshaw,  198  U.  S.  17,  49  L.  ed. 
925,  25  Sup.  Ct.  Rep.  552;  Geer  v.  Connecti- 
cut, 161  U.  S.  519,  40  L.  ed.  793,  16  Sup. 
Ct.  Rep.  600;  New  York  ex  rel.  Silz  v. 
Hesterberg,  211  U.  S.  31,  63  L.  ed.  31,  29 
Bup.  Ct.  Rep.  10;  Missouri  P.  R.  Co.  v. 
Larabee  Flour  Mills  Co.  211  U.  S.  612,  620, 
53  L.  ed.  362,  359,  29  Sup.  Ct.  Rep.  214; 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132; 
Kidd  V.  Pearson,  128  U.  S.  1,  32  L.  ed.  346, 


2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6; 
Field  V.  Barber  Asphalt  Paving  Co.  194  U. 
S.  618,  623,  48  L.  ed.  1142,  1154,  24  Sup. 
Ct.  Rep.  784;  Austin  v.  Tennessee,  179  U.  S. 
343,  45  L.  ed.  224,  21  Sup.  Ct.  Rep.  132; 
Turner  v.  Maryland,  107  U.  S.  38,  56,  27 
L.  ed.  370,  377,  2  Sup.  Ct.  Rep.  44;  Rey- 
mann  Brewing  Co.  v.  Brister,  179  U.  S. 
445,  46  L.  ed.  269,  21  Sup.  Ct.  Rep.  201. 

Messrs.  Page,  Bartlett,  &  Mitchell,  for 
defendant : 

In  the  sale  of  specific  chattels,  an  uncon- 
ditional sale  to  the  buyer  or  his  agent,  or 
to  a  common  carrier  consigned  to  him, 
whether  a  bill  of  lading  is  taken  or  not,  is 
sufficient  to  pass  title,  if  there  is  nothing  to 
control  the  effect  of  it. 

Wigton  V.  Bowley,  130  Mass.  262. 

It  is  not  the  secret  purpose,  but  the  in- 
tention as  disclosed  by  the  vendor's  acts 
and  obligations  at  the  time  of  delivery  to 
the  carrier,  which  governs  the  retention 
of  the  riglit  to  dispose  of  the  goods  'vhile 
they  are    in   the  course  of  transportation. 

Ibid.;  Foster  v.  Ropes,  111  Mass.  10; 
Upton  V.  Sturbridge  Cotton  Mills,  111  Mass. 


notwithstanding  the  purchaser  had  the 
right  to  ship  the  liquor  back  if  not  in  ac- 
cordance with  the  sample.  Harding  v. 
State,  65  Neb.  238,  91  N.  W.  194    (local). 

6.  Reshipmetit  or  renale;  sale  in  trati' 

situ. 

In  State  v.  Cohen,  05  Kan.  849,  70  Pac. 
600  (inter),  where  liquor  was  shipped  from 
out  the  state  to  a  purchaser  within  the 
state,  who  had  ordered  the  same,  and,  upon 
the  lattor's  refusal  to  receive  it,  was  kept 
at  the  depot  until  another  order  for  a  sim- 
ilar amount  was  received,  whereupon  an- 
other l)ill  of  lading  was  obtained  and  the 
goods  turned  over  to  the  new  purchaser,  it 
was  held  that  there  was  an  unlawful  sale 
within  the  state.  In  this  case  the  defend- 
ant was  the  agent  of  the  foreign  house,  and 
he  was  convicted  apparently  upon  the  theory 
of  a  sale  as  an  agent. 

In  McKlrov  v.  State,  49  Tex.  Crim.  Rep. 
604,  95  S.  W'.  539  (local)  ;  Walker  v.  State, 
r>i  i  ex.  Crim.  Rep.  293.  106  S.  W.  376,  and 
Parks  v.  Stale,  —  Tex.  Crim.  Rep.  — ,  96  S. 
\V.  328.  where  the  consignee  of  liquor  shipped 
C.  O.  D.  gave  an  order  for  the  same  on  the 
express  company  to  another  person  who  re- 
ceived the  liquor,  the  holding  being  that 
there  was  a  sale  within  the  county  the  pros- 
ecution was  against  the  consignee.  These 
cases,  therefore,  seem  to  turn  rather  upon 
the  question  whether  the  consignee  in  such 
circumstances  may  be  regarded  as  the  seller 
of  the  liquor,  rather  than  upon  the  place  of 
sale,  and  for  that  reason  are  not  strictly 
within  the  scope  of  the  note. 

In  Westheimer  v.  Habinck,  131  Iowa,  643. 
109  N.  W.  189  (inter,  an  action  for  the 
purchase  price  of  liquor),  it  was  held  that 
the  sale  to  defendant  was  not  made  in  Iowa 
44  L.R.A.(N.S.) 


so  as  to  come  within  its  statute,  the  order 
having  been  taken  in  that  state  subject  to 
acceptance  by  the  principal  in  another 
state,  although  the  liquor  was  first  shipped 
consigned  to  a  third  person  in  Iowa,  who 
refused  to  accept  the  same,  and,  after  re- 
maining in  the  warehouse  for  a  few  days, 
was  reshipped  to  the  defendant,  the  latter 
not  being  aware  of  the  reshipment.  The 
court  said  that  the  sale  was  made  in  Mis- 
souri, from  which  the  original  shipment 
took  place,  and  that  the  order  for  reship- 
ment did  not  constitute  a  sale  in  Iowa. 

In  State  v.  Comings,  28  Vt.  608  (inter), 
where  an  executory  contract  was  made  in 
New  Hampshire  for  the  sale  of  a  part  of  a 
cask  of  liquor  then  in  Vermont  in  transitu 
from  New  York  to  New  Hampshire,  the  sale 
was  deemed  to  have  been  made  in  Vermont 
in  violation  of  its  statute,  the  desired 
amount  being  taken  from  the  cask  in  that 
state,  and  the  remainder  taken  to  New 
Hampshire,  where  the  quantity  taken  was 
to  be  ascertained  by  measurement  of  what 
remained,  and  to  be  there  paid  for. 

7.  Parcels     for     different     ptirchaserSf 
shipped  in  a  single  pacJcage, 

The  prima  facie  rule  that  the  title  passes 
and  the  sale  takes  place  where  the  liquor 
is  delivered  by  the  seller  to  the  carrier  con- 
signed to  the  purchaser  does  not  apply  where 
different  parcels  intended  for  different  per- 
sons (not  joint  purchasers)  are  combined  in 
a  single  package  consigned  in  the  names  of 
both  purchasers,  the  package  being  delivered 
by  the  express  company  to  one  of  them,  and 
the  parcel  belonging  to  the  other — the  sale 
of  which  was  the  basis  of  the  prosecution 
— being  delivered  to  him  by  the  defendant, 
who  took  the  order  and  received  payment. 
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446;  Suit  v.  Woodhall,  113  Mass.  304; 
1   Benjamin,  Sales,  336,  §  321). 

The  property  will  not  pass  to  tlie  vendee 
upon  delivery  to  the  carrier,  where  the 
vendor  manifests  an  intent  to  retain  title. 

Xjrehants*  Nat.  Bank  v.  Bangs,  102 
Mass.  291;  Allen  v.  Williams,  12  Pick.  297; 
Stanton  v.  Eager,  16  Pick.  473;  Stevens  v. 
Boston  &  W.  R.  Corp.  8  Gray,  262;  Coggill  v. 
Hartford  &  N.  H.  K.  Co.  3  Gray,  545 ;  Ben- 
jamin, Sales,  245;  Suit  v.  Woodhall,  113 
Mass.  391. 

It  cannot  be  presumed  against  the  defend- 
ant that  he  intended  to  violate  the  law  of 
the  state  of  New  Hampshire,  and  there  is 
nothing  which  shows  that,  by  sending  goods 
from  the  state  of  New  Hampshire  into  the 
state  of  Massachusetts,  Ife  violated  the  law 
of  either  state,  as  such  traffic  is  under  the 
protection  of  the  United  States  laws  per- 
taining to  interstate  commerce. 

State  V.  Intoxicating  Liquors,  04  Me. 
335,  47  Atl.  531,  15  Am.  Crim.  Rep.  475; 
Corbin  v.  McConnell,  71  N.  H.  350,  52  Atl. 
447. 


Par.son.s,  Ch.  J.,  delivered  the  opinion  of 
■  the  court: 

'i  he  court  has  [)ower  to  issue  the  injunc- 
tion asked  for,  if  on  the  date  of  the  com- 
plaint the  premises  complained  against  were 
used,  within  the  meaning  of  the  statute,  for 
the  illegal  sale  or  keeping  for  sale  of  intoxi- 
cating liquor.  Pub.  St.  chap.  112,  §  16; 
Id.  chap.  205,  §§  4,  5;  Laws  1899,  chap.  81, 
§  1 ;  SUte  V.  Strickford,  70  N.  H.  297,  47 
Atl.  262.  Whether  the  premises  were  so 
used  is  a  question  of  fact  to  be  determined 
by  a  jury,  unless  such  trial  is  waived. 
Laws  1899,  chap.  81,  §  1.  The  question  in- 
tended to  be  presented  appears  to  be  whether 
the  facts  stated,  without  reference  to  the 
inferences  of  fact  which  might  be  drawn 
from  them  as  evidence,  constitute  such  ille- 
gal use.  The  defendant  contends  that  from 
them  a  jury  might  find  that  the  building  was 
used  for  the  keeping  of  liquors  for  sale  in 
Massachusetts,  or  for  transportation  to 
Massachusetts  for  sale  there.  Although  this 
claim  be  conceded,  and  it  is  also  admitted 
that  such  keeping  is  not  in  violation  of  the 
law  of  this  state,  there  is  still  nothing  for 


JO.SEY  V.  State.  To  the  same  effect  is  Byers 
V.  State,  105  Ala.  33,  16  So.  716,  where  a 
box  containing  parcels  of  liquor  labeled  for 
dinerent  persons  was  sent  by  express  to  the 
defendant,  who  took  the  orders,  and  de- 
livered the  parcels. 

The  sale  was  also  deemed  to  have  taken 
place  at  destination  in  Popel  v.  Monmouth, 
81  III.  App.  512  (modified  on  another  point 
in  183  111.  634,  66  N.  E.  348),  where  orders 
were  received  by  the  seller's  agent  and  for- 
warded to  the  seller,  who  labeled  the  goods 
with  the  names  of  the  respective  purchasers 
and  enclosed  them  in  a  single  package  and 
shipped  them  in  bulk;  but  in  this  case  the 
package  was  consigned  to  the  order  of  the 
seller,  the  liquor  being  received  by  the 
seller's  agent  and  distributed  by  him  to  the 
various  purchasers. 

S.  C  O.  D»  shipments. 

As  shown  in  the  opinion  in  Keller  v. 
State,  —  Tex.  Crim.  Rep.  — ,  1  L.R.A.(N.S.) 
480,  87  S.  W.  669,  where  manv  cases  are 
discussed,  and  in  the  notes  to  Golightly  v. 
State,  2  L.R.A.{N.S.)  383,  and  Jones  v. 
United  States,  24  L.R.A.(N.S.)  143,  the 
great  weight  of  authority  is  to  tlie  effect 
that  the  rule  that  the  title  passes  and  the 
sale  is  made  upon  the  deliver}'  of  the  liquor 
to  the  carrier  consigned  to  the  purchaser  ap- 
plies notwithstanding  that  the  goods  are 
shipped  C.  O.  D.,  thougli,  apart  from  the 
effect  of  the  "commerce  clause"  of  the 
Federal  Constitution,  it  would  seem  that 
the  application  of  the  rule  to  tliis  class  of 
cases  might  be  defeated  bv  circumstances 
showing  a  contrary  intent' on.  The  appli- 
cation of  the  general  riiV*  to  C.  O.  I),  ship- 
ments is  shown  in  the  following  cases  in  «;d- 
dition  to  those  cited  in  the  opinion  and 
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notes  already  referred  to:  State  v.  Mullin, 
78  Ohio  St.  358,  18  L.R.A.(N.S.)  609,  125 
Am.  St.  Rep.  710,  85  N.  E.  556  (local); 
Freshman  v.  State,  37  Tex.  Crim.  Rep.  126, 
38  S.  W.  1007  (local);  Coats  v.  State,  48 
Tex.  Crim.  Rep.  553,  89  S.  W.  838  (local)  ; 
Sedgwick  v.  State,  47  Tex.  Crim.  Rep.  627, 
85  S.  W.  813  (inter);  Parker  v.  State,  48 
Tex.  Crim.  Rep.  69,  85  S.  W.  1155  (local)  ; 
Hickcox  v.  State,  —  Tex.  Crim.  Rep.  — ,  86 
S.  W.  1198  (local):  Fooshee  v.  State,  — 
Tex.  Crim.  Rep.  — ,  87  S.  W.  820  (local); 
Weathered  v.  State,  —  Tex.  Crim.  Rep.  — , 
60  S.  W.  876;  Merriweather  v.  State,  48 
Tex.  Crim.  Rep.  80,  86  S.  W.  332;  Potts 
v.  State,  —  Tex.  Crim.  Rep.  — ,  96  S.  W. 
1084. 

And  in  Oolightlv  v.  State,  49  Tex.  Crim. 
Rep.  44,  2  L.R.A.*(N.S.)  383,  90  S.  W.  26, 
it  was  held  that  under  a  regular  C.  O.  D. 
order  the  title  passes  at  the  place  of  ship- 
ment, notwithstanding  that  the  one  taking 
the  order  tells  the  purchaser  he  will  not 
have  to  take  the  goods  unless  he  wants  to, 
and  that,  in  case  they  are  lost  in  trans- 
portation, the  loss  will  not  fall  on  him. 

In  Texas  it  is  held  that  the  legislature 
cannot,  even  as  to  shipments  wholly  within 
the  state,  constitutionally  enact  that  all  C. 
O.  D.  sales  shall  be  deemed  to  have  been 
made  at  the  place  of  destination,  if  it  is 
local  option  territory,  under  a  constitution- 
al provision  permitting  the  people  of  any 
locality  to  prohibit  the  sale  of  intoxicants. 
Keller  v.  State,  —  Tex.  Crim.  Rep.  — ,  1 
L.R.A.(N.S.)  489,  87  S.  W.  660;  James  v. 
State,  45  Tex.  Crim.  Rep.  592,  78  S.  W. 
051. 

Tn  Hirsch  v.  State,  — Tex.  Crim.  Rep.  — , 
no  S.  W.  40,  however,  it  was  held  that  in- 
st  met  ions  should  have  been  given  that  the 
sale  was  made  at  the  place  of  delivery  to 
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tho  jury  in  the  case  before  the  court  if, 
from  the  facta  stated,  it  conclusively  appears 
that  the  liquors  are  also  kept  for  sale  here. 
The  prcnusca  are  located  in  Soabrook,  upon 
the  Massachusetts  border,  and  the  method 
of  business  outlined  in  the  case  appears  to 
have  been  devised  to  evade  the  laws  of  both 
states,  in  each  of  which,  in  the  towns  in 
which  the  several  parts  of  the  transactions 
take  place,  the  sale  and  the  keoi>in^'  for  sale 
of  intoxicating  liquor  is  forhichh'n  by  law. 
But  it  may  be  that  in  the  effort  to  evade 
the  laws  of  both  states  the  defendant  has 
become  subject  to  the  penalties  imposed  by 
the  laws  of  each.  The  liquors  are  kept  here; 
they  are  kept  for  sale.  Can  it  reasonably 
be  found  that  in  no  part  of  the  keeping  is 
there  an  intent  to  sell  here?  "Keeping 
spirituous  liquor  for  sale  is  havino^  posses- 
sion and  control  of  it  with  intent  and  readi- 
ness to  make  a  sale  or  sales, — a  combina- 
tion of  the  means  and  purpose  of  being  a 
vendor.  It  may  be  a  long-continued  prac- 
tice or  occupation ;  it  may  be  instantaneous. 
It  may  be  proved  by  evidence  of  a  series  of 
sales  or  other  acts.    Like  the  possession  of 


counterfeit  monev  with  a  fraudulent  intent, 
.  .  .  it  is  a  physical  and  mental  condition 
that  mav  cease  when  it  has  existed  in  viola- 
tion  of  law  but  for  a  moment.  The  keeper 
of  a  single  parcel  of  liquor,  or  of  different 
parcels,  may  frequently  discontinue  and 
resume  that  state  of  things  which  consti- 
tutes the  olTcnse."  State  v.  Havey,  58  N. 
H.  379. 

The  liquors  are  kept  in  Seabrook.  The 
defendant  receives  in  Newburyport,  Massa- 
cliusetts,  orders  for  the  shipment  of  liquors, 
express  paid,  to  purchasers  in  that  city,  and 
receives  payment  in  full.  The  orders  are 
addressed  to  the  defendant's  establishment 
in  Seabrook,  and  are  transmitted  there  by 
the  defendant.  From  there  the  liquors  are 
shipped  to  the  purcliasers  by  a  common 
carrier.  From  tliis  statement  it  must  be 
inferred  that  at  F?eabrook  the  liquors  or- 
dered are  selected  from  tlie  common  stock 
and  appropriated  as  the  subject  of  sale  un- 
der the  orders  of  shipment.  The  contract 
tendered  by  the  purchaser's  order  is  there- 
fore accepted  and  performed  in  New  Hamp- 
shire,  in  which   district  the  defendant  has 


the  carrier,  if  the  order  was  bona  fide  and 
subject  to  approval  by  the  seller,  but  if  the 
liquor  remained,  under  the  special  facts,  the 
property  of  the  seller  until  the  delivery  at 
the  destination  then  the  aale  was  made 
at  the  latter  place. 

So,  where  liquor  was  shipped  C.  O.  D. 
to  the  defendant,  and  he  agreed  with  others 
that  if  they  would  advance  the  money  to 
^et  it  out  of  the  express  office  he  would  let 
them  have  some  of  it,  it  was  held  that  the 
sale  was  made  by  the  defendant  at  the  place 
of  destination  of  the  original  package. 
Treadwav  v.  State,  42  Tex.  Crim.  Rep.  466, 
62  S.  W.'574  (local)  ;  Bills  v.  State,  —  Tex. 
Crim.  Rep.  — -,  64  S.  W.  1047  (local)  ;  Ash- 
ley v.  State.  46  Tex.  Crim.  Rep.  471,  80  S.  \\, 
1016   (local). 

The  decision  in  Davidson  v.  State,  44  Tex. 
Crim.  Rep.  586,  73  S.  W.  708  (local),  that 
the  sale  of  liquor  intrusted  by  the  seller  to 
a  mail  carrier  to  be  delivered  to  the  buver 
upon  payment  of  the  price  took  place  where 
the  delivery  by  the  mail  carrier  occurred  w^as 
upon  the  ground  that  the  mail  carrier  was 
the  seller's  agent. 

In  Com.  v.  Tynnauer,  33  Pa.  Super.  Ct. 
604,  it  was  held  upon  the  evidence  to  be  a 
question  for  the  jury  whether  the  delivery 
of  the  liquor  shipped  C.  O.  D.  took  place 
at  the  point  of  destination  or  at  the  point 
of  shipment. 

Under  the  Michigan  statute  declaring  that 
upon  a  C.  O.  D.  shipment  from  any  point 
within  the  state  to  a  point  where  the  sale 
is  prohibited,  the  sale  shall  be  deemed  made 
at  the  place  of  destination,  it  is  held  in 
People  v.  C.  Kern  Brewing  Co.  that  the 
mere  shipment  C.  O.  D.  from  a  county  where 
the  sale  is  lawful  into  a  prohibition  county 
does  not  of  itself  and  in  the  absence  of  a 
deliverv  at  the  place  of  destination  render 
44  L.R.A.(N.S.) 


one  guilty  of  the  offense  of  making  an  un- 
lawful  sale. 

As  shown  in  the  note  to  Golightly  v. 
State,  2  L.R.A.(N.S.)  383,  there  is  some 
authority,  even  apart  from  statute,  for  the 
position  that  upon  a  C.  O.  D.  shipment  the 
sale  is  not  completed  and  the  title  does  not 
pass  until  the  delivery  by  the  carrier  to 
the  purchaser. 

Although  the  present  subdivision  is  limit- 
ed by  the  scope  of  the  note  to  the  question 
where  the  sale  upon  a  C.  0.  D.  shipment  is 
deemed  to  take  place,  and  does  not  purport 
to  deal  with  the  consequences  or  effect  of 
locating  the  sale  at  a  particular  place,  or 
with  the  powxT  of  the  state  over  interstate 
C.  O.  D.  shipments,  it  may  be  mentioned 
here  that,  prior  to  the  passage  of  the  Webb- 
Kenyon  act,  it  was  apparently  impossible 
to  give  practical  effect,  as  to  interstate  ship- 
ments, to  a  local  rule — ^whether  based  on 
statute  or  upon  the  court's  view  of  the 
coTviMon  law — that  the  title  upon  a  C.  O.  D. 
shipment  passes  and  the  sale  is  deemed 
to  be  made  at  the  point  of  destination,  and 
not  at  the  point  of  shipment,  since  such 
shipments  were  held  to  be  within  the  pro- 
tection of  the  commerce  clause  of  the  Fed- 
eral Constitution  (American  Exp.  Co.  v. 
Towa,  106  U.  S.  147,  49  L.  ed.  424,  25  Sup. 
Ct.  Rep.  185,  reversing  118  Iowa,  447,  92 
N.  W.  66).  And  this  w^a^  held  even  with 
respect  to  C.  0.  D.  shipments  made  with- 
put  previous  order  (Adams  Exp.  Co.  v. 
Kentucky,  206  U.  S.  129.  51  L.  ed.  987,  27 
Sup.  Ct.*  Rep.  606.  reversinsf  124  Kv.  160, 
5   L.R.A.(X.S.)    630,  92  S.  W.  932).* 

Assuming  the  constitutionality  of  the 
Webb  act,  prohibiting  the  shipment  or 
transportation  from  one  state  into  another 
of  intoxieatiniT  liquor  ''intended  by  anv 
person    interested     therein    to   be     received, 
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paid  tho  Federal  tax  as  a  retail  liquor 
dealer.  I'jwn  these  facts,  the  only  con- 
clusion the  jury  could  reacli  would  be  that 
the  defendant  sold  and  kept  liquor  for  sale 
in  this  state;  the  delivery  to  the  common 
carrier  being  a  delivery  to  the  purchaser. 
Upon  this  statement  of  facts  it  might  well 
be  held  in  Massachusetts  that  no  sale  had 
been  made  in  violation  of  Massachusetts 
laws.  But  before  the  courts  of  this  state, 
to  establish  that  New  Hampshire  law  has 
not  been  violated,  the  defendant  relies  upon 
an  agreement  between  the  common  carrier  j 
and  himself  that  the  goods  so  shipped  shall ! 
remain  the  property  of  the  defendant  until 
actually  delivered  in  Newburyport,  and 
may  be  recalled  or  stopped  in  transit  by 
the  defendant  at  anv  time  before  actual  de- 
livery.  Thus  contending  that  the  sale  was 
not  completed  until  delivery  in  Massachu- 
setts, the  defendant  upon  this  admission 
could  doubtless  be  convicted  of  a  violation 
of  the  law  of  Massachusetts.  Suit  v.  Wood- 
hall,   113  Mass.  391. 

The  agreement  with  the  express  company 
was,   however,   no   part  of   the  contract  of 


sale,  and,  as  between  the  parties  to  a  valid 
sale,  would  be  immaterial.  The  seller  had 
already  received  payment;  delivery  to  a 
common  carrier  under  the  law  and  the 
contract  was  a  delivery  to  the  purchaser, 
and  the  seller  had  no  longer  any  interest  in 
or  responsibility  for  the  subject  of  the  sale. 
The  only  purpose  or  object  of  the  alleged 
agreement  with  the  express  company  must 
have  been  to  make  it  the  basis  of  a  claim, 
in  the  event  of  litigation  in  New  Hamp- 
shire, that  the  sale  was  not  completed  by 
delivery  in  this  state.  The  contention,  in 
short,  is  that  the  defendant,  when  in  Massa- 
chusetts, intended  to  sell  the  liquors  in  vio- 
lation of  the  law  of  New  Hampshire,  but 
that,  when  he  came  into  New  Hampshire 
to  carry  out  the  orders  involving  in  terms 
the  violation  of  New  Hampshire  law,  he 
changed  his  intent  to  one  of  violating  Massa- 
chusetts law.  Admitting  the  legal  possibil- 
ity of  such  change  of  intent  upon  crossing 
the  state  boundary,  the  intent  to  sell  in 
New  IIam{>shire  is  conclusively  shown  by 
the  admitted  acceptance  of  the  orders  for 
such  sale.    "As  there  may  be  a  sale  without 


possessed,  sold  or  in  any  manner  used, 
either  in  the  original  package  or  other- 
wise,'* in  violation  of  the  law  of  the  latter 
Htate,  it  would  seem  that  the  local  rule 
holding  that  upon  a  C.  O.  D.  shipment  title 
passed  and  the  sale  took  place  at  the  point 
of  destination,  and  not  at  the  point  of 
shipment,  might  now  be  applied  to  inter- 
state as  well  as  local  shipments.  In  any 
view,  the  decisions  of  the  United  States  Su- 
preme Court  above  referred  to  do  not  af- 
lect  the  rule  as  applied  to  transactions 
wholly  within  the  state.  The  decisions  in 
Adams  Exp.  Co.  v.  Com.  29  Ky.  U.  Kep. 
904,  96  S.  VV.  593,  and  Adams  Exp.  Co.  v. 
Com.  31  Ky.  L.  Kep.  811-S13,  103  S.  W. 
353  (3  cases)  were  with  reference  to  inter- 
state shipments,  and  followed  the  decision 
of  the  United  States  Supreme  Court  above 
referred  to. 

Upon  the  authority  of  Adams  Exp.  Co.  v. 
Com.  the  court  in  State  v.  Kcnney,  02  \V. 
Va.  284,  52  S.  W.  ^3,  held  that  an  agent 
of  an  express  comoany  was  not  guilty  of 
selling  intoxicating  liquor  without  a  state 
license,  where  he  delivered  to  the  consignee 
a  package  of  liquor  shipped  C.  O.  D.  from 
a  point  outside  the  state,  although  at  the 
time  of  such  delivery  he  knew  that  the 
consignee  had  not  ordered  the  liquor. 

In  Reg.  v.  Cahill,  35  X.  B.  240,  quash- 
ing the  conviction  of  an  employee  of  an  ex- 
press company  for  violation  of  the  Canada 
temperance  act  by  delivering  liquor  C.  O.  D. 
to  a  purchaser  at  a  place  wliere  the  act  was 
in  force,  the  liquor  having  been  shipped  by 
the  seller  from  a  point  where  the  act  was 
not  in  force,  the  court  was  apparently  of 
the  opinion  that  the  sale  was  completed 
when  the  liquor  was  delivered  to  the  express 
company  (which  in  this  case  was  dcsignatcMl 
by  the  purchaser)  for  transportation.  But 
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one  of  the  judges  was  apparently  of  the 
opinion  that,  even  if  the  delivery  were  to 
have  been  made  at  the  point  of  destination, 
the  employee  of  the  express  company  would 
not  have  been  guilty. 

h.  Consignment  to  seller  or  his  agent 
or  a  third  person. 

Generally  as  to  the  effect  of  attaching 
draft  to  bill  of  lading,  see  note  in  2  L.R.A. 
(N.S.)    1078. 

As  to  the  effect  of  indorsing  and  mailing 
to  purchaser  a  bill  of  lading  naming  seller 
as  consignee,  see  notes  in  22  L.R.A.  415, 
and  34  L.R.A. (N.S.)  293.  As  to  right  of 
one  who  is  to  be  notified  of  arrival  of  goods 
consigned  to  another  to  maintain  action 
against  carrier,  see  note  in  39  L,R.A. (N.S.) 
309. 

Notwithstanding  that  the  liquor *ia  trans- 
ported by  a  common  carrier,  the  sale,  in 
the  absence  of  circumstances  showing  a  con- 
trary intention,  will  be  deemed  to  have 
been  made  at  the  place  where  the  purchaser 
receives  the  liquor  from  the  carrier,  if  it  is 
consigned  to  the  seller  or  seller's  agent, 
and  by  hihi  delivered  to  the  purchaser  at 
destination.  Berger  v.  State,  50  Ark.  20, 
6  S.  W.  15  (local)  ;  Popel  v.  Monmouth,  81 
111.  App.  512;  Merrill  v.  State  (local); 
Com.  v.  Guja,  28  Pa.  Super.  St.  58  (local)  ; 
Com.  V.  Hecirrionic,  39  Pa.  Super.  St.  510 
(local)  ;  Bryant  v.  State,  89  Tenn.  581,  15 
S.  \V.  253  (local)  ;  Shaw  v.  Atlanta,  11  (Ja. 
App.  391,  75  S.  E.  486.  Nor  does  an  ordir 
in  the  bill  of  lading  to  notify  tlie  purd.aser 
c-han^'e  the  result.     Shaw  v.  Atlanta,  supra. 

S(»,  in  Shaw  v.  Atlanta,  11  Ga.  App.  391, 
75  S.  E.  4S0.  it  was  held  that  the  title  re- 
mains in  the  seller  when  the  liquor  is  con- 
signed  to  his   own  order   in   another  state, 
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an  offer  to  sell,  ...  so  there  may  be 
a  keepin*^  for  sale  without  a  sale  or  an 
offer  to  sell."  State  v.  Havey,  supra. 
There  is  no  sufrjrostion  that,  in  accepting 
payment  in  Massachusetts,  the  defendant 
1ms  any  intent  to  violate  Massachusetts 
law  by  selling  in  Xewburyport.  If  the 
agreement  with  the  express  company  is  evi- 
dence of  an  intent  to  sell  in  Massachusetts 
when  the  liquors  are  delivered  to  the  com- 
mon carrier,  the  most  that  can  be  inferred 
from  the  facts  is  one  intent  when  the  orders 
are  received,  and  a  different  one  when  they 
are  executed.  But  as  the  only  intent  de- 
ducihlo  from  the  acceptance  of  the  orders 
for  a  sale  to  be  completed  in  New  Hamp- 
shire is  one  to  soil  in  New  Hampshire,  and 
tliere  is  no  evidence  disclosing  any  other 
intent  so  far  as  the  transaction  between  the 
defendant  and  the  purchaser  is  concerned, 
and  as  at  that  time  the  liquors  were  kept 
in  New  Hampshire,  they  were  then  kept 
here  in  violation  of  law.  It  is  not  stated 
that  in  anv  instance  the  defendant  exercised 
the  agreed  right  of  recall,  or  at  the  time 
of  shipment  of  any  parcel,  had  any  inten- 


tion of  so  doing.  In  the  absence  of  evidence 
of  such  an  intent,  or  of  anv  reasonable 
ground  for  such  purpose,  it  must  be  found 
that  no  such  intent  existed,  and  that  the 
defendant's  intent  was  that  disclosed  bv 
his  acts  in  accepting  payment,  appropriating 
the  subject  of  the  order,  and  making  ship- 
ment in  accordance  with  its  terras. 

As  the  evidence  leads  lo  onlv  one  con- 
elusion,  the  jury  should  be  instructed  that 
the  agreement  was  merely  a  "shift  or  de- 
vice to  evade  the  provisions  of  chap.  112 
of  the  Public  Statutes,"  and  that  the  trans- 
actions constituted  a  sale  in  violation  of 
the  provisions  of  that  chapter.  Laws  1903, 
chap.  122,  §  8;  State  ex  rel.  Borthwirk  v. 
Harrington,  69  N.  H.  497,  45  Atl.  404.  As 
the  defendant  kept  the  liquors  for  this  pur- 
pose, it  could  not  be  found  he  kept  them 
merely  for  sale  elsewhere,  or  for  transpor- 
tation to  and  sale  in  another  state.  The 
fact  that  the  purchaser  of  goods  personally 
or  by  an  agent  intends  to  transport  the 
goods  purchased  to  another  state  does  not 
render  the  prohibition  of  their  sale  by  the 
state  a  violation  of  Federal  law.     Kidd  v. 


with  directions  to  notify  a  third  person  in 
the  latter  state. 

So,  where  one  obtains  orders  for  liquor 
from  residents,  and  sends  the  same  to  a 
nonresident  concern,  which  consigns  and 
charges  the  liquor  to  him  individually,  and 
without  reference  to  the  persons  from  whom 
he  received  the  orders,  and  he  subsequently 
delivers  the  liquor  and  receives  the  purchase 
price,  he  is  deemed  to  have  made  the  sales 
within  the  state.  Kimmell  v.  State,  104 
Tenn.  184,  56  S.  W.  854.  This,  however, 
was  upon  the  ground  that  there  were  two 
sales, — one  to  the  defendant  and  one  by 
him. 

So,  where  the  defendant  took  orders  for 
liquor  in  one  county,  and  sent  them  to  a 
brewing  company  in  another  county,  and 
the  orders  were  put  up  in  separate  parcels 
but  combined  in  a  single  shipment  con- 
signed to  the  defendant,  who  put  the 
liquor  in  his  cellar,  and  delivered  it  to  the 
purchasers  who  had  ordered  it  when  they 
called  for  it,  it  was  held  that  there  was  a 
sale  in  the  county  to  which  the  liquor  was 
shipped,  it  being  unnecessary  to  decide 
wnether  the  sales  were  made  by  the  defend- 
ant as  principal,  or  as  agent  of  the  brew- 
ing companv.  People  v.  DeGroot,  111  Mich. 
245,  69  S.  *W.  248. 

In  Hamilton  v.  Jos.  Schlits  Brewing  Co. 
129  Iowa.  172,  2  L.R.A.(N.S.)  1078,  105 
N.  W.  438  (inter),  the  question  whether  the 
parties  intended  the  title  to  pass  was  held 
to  be  for  the  jury,  where  the  liquor  w^as 
shipped  from  Wisconsin  upon  orders  from 
a  dealer  in  Iowa,  the  order  having  been  ac- 
cepted in  Wisconsin,  although  the  goods 
were  consigned  to  the  order  of  the  manager 
of  the  seller  "notify"  the  purchaser,  and 
the  bill  of  lading  was  attached  to  a  draft 
on  the  purchaser  for  the  purchase  price. 
44  L.R.A.(N.S.) 


There  was  a  general  agreement  between  the 
parties  that  no  order  for  the  purchase  of 
beer  should  be  considered  binding  until  re- 
ceived and  accepted  at  the  general  office, 
and  that  all  shipments  were  to  be  made 
and  were  to  be  at  the  risk  of  the  purchaser 
from  the  moment  when  delivery  was  made 
to  the  common  carrier.  It  was  contended 
that  this  agreement  was  abrogated  by  the 
fact  that  after  the  purchaser  had  become 
financially  embarrassed  furtiier  credit  was 
refused,  and  the  goods  shipped  in  the  way 
above  stated  in  order  to  secure  payment  of 
the  purchase  price  before  delivery. '  But  the 
court  held  that  such  facts  did  not,  as  a 
matter  of  law,  locate  the  sales  in  Iowa, — 
especially  since  if  made  there  they  would 
have  been  in  violation  of  law. 

In  State  v.  Fisher,  —  N.  C.  — ,  77  S.  E. 
121,  however,  the  rule  that  the  sale  is  made 
where  the  liquor  is  delivered  to  the  carrier 
was  applied,  although  the  liquor  was  con- 
signed to  the  order  of 'the  sellers  and  the 
bill  of  lading  attached  to  a  draft,  which 
was  collected  by  a  bank  in  Mississippi. 
The  court  held  that  this  was  an  interstate 
transaction,  and  relied  upon  American  Exp. 
Co.  v.  Iowa,  106  U.  R.  133,  49  L.  ed.  417,  25 
Sup.  Ct.  Rep.  182.  The  indictment  was 
against  the  banker,  its  cashier,  and  a  mem- 
ber of  the  firm  by  which  the  liquor  was  sold. 
The  latter,  however,  was  not  on  trial.  The 
court  w^as  of  the  opinion  that  the  bank  and 
its  cashier  were  not  within  the  language  of 
the  statute,  but  held  that,  even  if  they  were, 
the  transaction  was  interstate  commerce, 
and  could  not  be  affected  by  the  criminal 
laws  of  the  state. 

And  that  rule  was  applied  in  Glass  v. 
State,  68  Ark.  266,  57  S.  W.  793,  where  the 
liquor  was  addressed  to  the  purchaser,  al- 
though the  carrier,  for  convenience  merely 
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Pearson,  128  U.  S.  1,  32  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  Coe 
V.  Errol,  116  U.  S.  517,  29  L.  ed.  715,  6 
Sup.  Ct.  Rep.  475.  It  is  unnecessary  to 
consider  whether  the  statute  forbids  the 
keeping  of  liquor  in  this  state  for  sale  in 
another,  or  for  transportation  from  and 
sale  out  of  the  state,  or  whether,  if  such 
prohibitions  were  attempted,  the  enactments 
would  be  within  state  power. 
Injunction  ordered. 

All  concur. 


ARKANSAS  SUPREMS  COURT. 

WILLIAM  JOSEY,  Appt., 

STATE    OF    ARKANSAS. 
(88  Ark.  269i  114  S.  W.  216.) 

Intoxicating  llqnor  *-  sale  -*  agent. 

One  who,  having  no  license  and  having 
received   money   from   another   with    direc- 


tions to  procure  intoxicating  liquor  for 
him,  sends  the  order  to  a  dealer  in  another 
place,  clfects  a  sale  which  will  subject  him 
to  punishment,  if  the  one  to  whom  the  or- 
der is  sent  places  the  bottle  containing  the 
liquor  with  that  of  another  customer  in  a 
box  and  sends  it  by  express  directed  to 
both  customers,  upon  the  arrival  of  which 
the  intermediary  receives  tlie  bottle  and 
delivers  it  to  him,  from  whom  he  received 
the  commission. 


(November  30,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hempstead 
County,  convicting  him  of  selling  intoxi- 
cating liquor  without  a  license.    AiTirmcd 

Statement  by  Wood,  J.: 

Appellant  was  indicted  for  the  crime  of 
selling  liquor  without  a  license  in  Hemp- 
stead county,  Arkansas,  on  the  19th  day  of 
October,  1907.  Witness  Lewis  testified  ihat 
he  gave  appellant  an  order  for  some  whisky; 
gave  him  the  money  in  the  morning,  and  in 


delivered  it  to  the  agent  of  the  seller,  who 
delivered  it  to  the  purchaser.  The  carrier 
in  this  case,  however,  was  directed  to  de- 
liver to  the  purchaser,  and  was  not  directed 
to  deliver  to  the  agent. 

And  that  rule — i.  e.,  that  the  sale  takes 
place  where  the  liquor  is  delivered  to  the 
carrier — has  been  applied,  notwithstanding 
the  liquor  was  consigned  to  the  seller, 
where  he  indorsed  the  duplicate  receipts 
with  the  words  "Deliver  to  bearer,"  and 
mailed  them  to  the  buyer,  who  received  the 
liquor  on  presentation  of  the  same.  Dame 
V.  Flint,  64  Vt.  633,  24  Atl.  1061  (inter). 
And  notwithstanding  that  the  seller  at  the 
buyer's  request,  in  order  to  avoid  prohibi- 
tion law,  took  a  bill  of  lading  in  his 
own  name  and  immediately  assigned  it  to 
the  buyer.  Val  Blatz  Brewing  Co.  v.  Bob- 
recker  Broa.  79  Mo.  App.  65  (inter).  This 
was  upon  the  ground  that  the  presumption 
that  the  seller  intended  to  retain  the  jiis 
dinponendi  was  overcome  by  the  circum- 
stances of  the  case. 

And  so,  in  Newbury  v.  State,  —  Tex. 
Crim.  Rep.  — ,  44  S.  W.  843,  where  the  de- 
fendant received  from  another  the  purchase 
price  of  a  cask  of  beer,  and  forwarded  an 
order  therefor  to  a  brewery  outside  the 
local-option  district,  the  liquor  being  sent 
to  him  and  kept  by  him  for  the  purchaser, 
who  procured  liquor  from  the  cask  from 
time  to  time  as  he  desired  to  use  it,  it  was 
held  that  there  was  no  sale  within  the  local 
option  district. 

And  where  the  circumstances  show  that 
the  sale  was  consummated  outside  the  local 
option  county,  the  delivery  of  the  liquor 
to  an  express  company  there  consigned  to 
the  purchaser  in  the  local  option  county 
does  not  constitute  a  sale  in  the  latter 
county  by  the  defendant,  who  forwarded  the 
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order,  and  in  whose  care  the  liquor  was 
shipped,  and  who  delivered  the  same  to 
the  purchaser.  Harris  v.  State,  47  Tex. 
Crim.  Rep.  588,  85  S.  W.  284.  (That 
case  followed  in  another  of  the  same  title  in 
85  S.  \V.  1198.) 

To  avoid  misconception,  it  is  repeated 
here  that  this  note  is  not  concerned  with 
the  question  as  to  the  power  of  the  state 
with  respect  to  such  a  transaction,  upon 
the  assumption  that  the  title  passes  and 
the  sale  is  made  within  the  state  if  tlie 
liquor  is  shipped  from  a  point  oiitside  the 
state.  In  this  connection,  however,  atten- 
tion is  called  to  State  v.  Coleman,  80  N.  J. 
L.  15,  77  Atl.  1026,  holding  upon  the  au- 
thority of  Adams  Exp.  Co.  v.  Kentucky,  206 
U.  S.  129,  51  L.  ed.  987,  27  Sup.  Ct  Rep. 
606,  and  other  decisions  of  the  United  States 
Supreme  Court  subsequent  to  the  passage  of 
the  Wilson  act,  that  the  defendant  could 
not  be  convicted  of  selling  liquor  without  a 
license  in  New  Jersey,  even  upon  the  as- 
sumption that  the  sale  was  niade  in  that 
state,  the  liquor  having  been  sent  from  an- 
other state.  As  before  stated,  it  would 
seem  that  the  Webb  act,  if  upheld,  would 
bring  such  a  transaction  within  the  power 
of  the  state,  notwithstanding  its  interstate 
feature. 

VI.  Where  delivery  is  made  without  aid 
of  common  carrier. 

Generally,  —  though,  as  subsequently 
shown,  there  are  exceptions, — where  the  de- 
livery is  made  without  the  intervention  of 
a  common  carrier  it  is  held  that  the  sale 
is  made  at  the  place  where  the  buyer 
actually  receives  the  liquor,  unlesfl  it  ap- 
pears that  the  liquor  was  received  from  the 
seller    by    one     acting    as     agent    for    the 
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the  afternoon  ap]K*llant  Imndcd  him  a  quart 
of  whiskv  at  the  head  of  the  stairs  in  the 
opera  houae.  The  wliiaky  was  (leliverod  to 
the  witness  in  the  town  of  Hope,  Hempstead 
county,  Arkansas,  in  October,  1907,  before 
he  went  before  the  grand  jury.  The  whisky 
was  labeled  to  witness  when  he  got  it,  and 
he  supposed  it  was  like  all  the  whisky  he 
had  ordered  through  express  that  way.  He 
supposed  the  Avhisky  had  come  when  the 
train  did.  He  saw  a  gentleman  go  over  with 
the  box,  and  supposed  that  was  the  whisky. 
He  went  around  and  telephoned  appellant 
about  the  whisky,  and  appellant  handed  it 
to  witness,  as  before  stated.  When  witness 
gave  Josey  the  money  that  morning,  he 
said  he  thought  he  had  time  to  get  the  order 
ofT  on  that  train.     The  bottle  was  wrapped 


up,  and  witness's  name  was  (n  a  card  at- 
tached to  the  bottle.  lie  received  the  whisky 
in  the  evening  after  the  train  arrived  from 
Texarkana.  1 1'.at  was  the  only  order  he 
ever  gave  appellant  for  whisky.  Such  was 
the  evidence  of  the  state.  A  witness  on  be- 
half of  apiH'llant  testified  as  follows:  **I 
live  in  Hope,  Arkansas,  and  was  running  a 
butcher  shop  prior  to  October  term  of  Hemp- 
stead circuit  court,  1907.  My  shop  is  located 
on  the  first  floor  under  the  opera  house.  I 
received  a  box  or  package  by  express  which 
contained  2  quarts  of  whisky.  One  bottle 
was  labeled  to  me,  and  one  to  W.  G.  Lewis. 
This  express  package  came  addressed  to 
either  *Lewis  and  Hamilton,*  or  'Hamilton 
and  Lewis,'  and  when  I  opened  the  package 
I   carried    the   bottle  labeled   to  Lewis   up- 


buyer.  Bagby  v.  State,  82  Ga.  786,  9  S.  E. 
721  (local,  the  means  or  mode  of  delivery 
does  not  appear)  ;  Doster  v.  State,  93  Ga. 
43,  18  S.  E.  997  (local,  delivery  by  seller's 
employee)  ;  Cameron  v.  Fellows,  109  Iowa, 
534,  80  N.  W.  567  (local)  ;  Carter  v.  Bartel, 
110  Iowa,  211,  81  N.  W.  462;  Bartel  v. 
Hobson,  107  Iowa,  644,  78  N.  W.  689; 
Cheadle  v.  Roberts,  150  Iowa,  639,  130  N.  W. 
368  ( local ) ;  Cooper  v.  Great  Falls  Cotton 
Co.  94  Tenn.  588,  30  S.  W.  354  (local); 
Com.  V.  Bottom,  140  Ky.  212,  130  S.  W. 
1091  (local);  Adair  v.  Com.  28  Ky.  L. 
Rep.  659,  89  S.  W.  1132  (local);  Lochnar 
v.  State,  111  Md.  660,  19  Ann.  Cas.  579 
(local);  Com.  v.  Greenfield,  121  Mass.  40 
(local,  delivery  from  seller's  wagon); 
Shuster  v.  State,  62  N.  J.  L.  521,  41  Atl. 
701  (approved  in  03  N.  J.  L.  355,  46  Atl. 
1101;  local;  delivery  from  common  stock  in 
seller's  wagon)  ;  State  v.  Kind,  80  N.  J.  L. 
176,  75  Atl.  438,  aflirmed  in  80  N.  J.  L. 
466,  78  Atl.  1135  (local;  delivery  from 
seller's  wagon)  ;  People  v.  Capen,  26  Hun, 
377  (local)  ;  State  v.  Svkes,  104  N.  C.  694, 
10  S.  E.  191  (local)  ;  Com.  v.  Hoist ine,  132 
Pa.  357,  19  Atl.  273  (local,  but  see  other 
Pennsylvania  cases  subsequentlv  cited)  ; 
Northcutt  V.  State,  35  Tex.  Crim.'  Rep.  584. 
34  S.  W.  946;  Pletts  v.  Campbell  [1895]  2 
Q.  B.  229,  64  L.  J.  Mag.  Cas.  N.  S.  225, 
15  Reports,  493,  73  L.  T.  N.  S.  344.  43 
Week.  Rep.  fJ34,  59  J.  P.  502;  Cocher  v. 
McMullen,  81  L.  T.  N.  S.  784.  64  J.  P.  245; 
Rex  v.  Bigelow,  9  Can.  Crim.  Cas.  322. 

So  a  finding  that  beer  was  sold  within  a 
city  where  its  sale  was  prohibited  was  held 
justified  by  evidence  that  defendant  de- 
livered the  liquor  to  the  purchaser  at  the 
latter's  house  from  a  wagon  which  con- 
tained many  similar  boxes  of  beer,  the  box 
in  question  being  in  no  way  marked  to  dis- 
tinguish it  from  other  boxes,  notwithstand- 
ing credit  was  extended  until  the  end  of  the 
month,  at  which  time  pavment  was  received 
outside  the  citv.  ^^ontclair  v.  Scola,  76 
X.  J.  L.  137,  69*  Atl.  451. 

And  in  Merritt  v.  Com.  122  Ky.  660,  92 
S.  W.  611,  a  conviction  of  an  unlawful  sale 
was  affirmed  where  the  purchaser  applied 
to  the  seller  at  his  house  within  the  local 
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option  district  for  whisky,  whereupon  the 
seller  procured  the  desired  amount,  and  in- 
vited the  purchaser  to  row  with  him  across 
the  river,  where  the  liquor  was  turned  over 
and  the  price  received.  This  was  held  to 
l)e  a  pretense  or  subterfuge  within  the 
meaning  of  the  Kentucky  statute.  To  the 
same  effect  is  Com.  v.  Adair,  121  Ky.  689, 
89  S.  W.  1130,  which  is  also  influenced  by 
the  provisions  of  the  statute  with  refer- 
ence to  evasion.  And  the  latter  ca.se  is 
followed  in  George  H.  Goodman  v.  Com. 
30  Ky.  L.  Rep.  519,  99  S.  W.  252    (local). 

So,  in  Cross  v.  State,  75  Ark.  522,  87 
S.  W.  1026,  the  sale  was  deemed  to  have 
been  made  at  the  place  where  the  liquor 
was  delivered  to  the  purchaser,  the  seller 
having  refused  to  deliver  it  at  the  saloon 
because  the  purchaser  did  not  have  the 
money,  and  the  liquor  being  then  taken  in  a 
buggy  by  a  party  who  was  going  in  the 
vicinity  of  the  purchasers  residence,  he 
having  instructions  not  to  deliver  it  with- 
out receiving  payment. 

In  some  of  the  above  cases  it  affirma- 
tively appeared  that  the  person  by  whom 
the  delivery  was  made  was  an  emplovee  or 
agent  of  the  seller.  And  in  Com.  v.  Eggles- 
ton,  128  Mass.  408  (inter),  an  instruction 
was  upheld  which  made  the  place  of  sale 
turn  upon  the  point  whether  the  person 
who  delivered  the  liquor  to  the  purchaser 
was  his  agent  or  the  agent  of  the  seller. 

Of  course  the  sale  will  be  deemed  to  have 
taken  place  at  the  seller's  place  of  business, 
where  the  liquor  is  delivered  there  to  an 
agent  of  the  purchaser.  State  v.  Houts,  ^6 
Mo.  App.  265 ;  Owens  v.  State,  47  Tex.  Crim. 
Rep.  634,  85  S.  W.  704   (local). 

And  in  some  cases  the  sale  has  been 
deemed  to  have  taken  place  at  the  seller's 
place  of  business,  notwithstanding  that  it 
was  actually  delivered  at  the  buyer's  resi- 
dence or  place  of  business  by  one  in  the 
seller's  employment,  where  it  appeared  that 
the  liquor  had  been  specifically  appro- 
priated to  the  contract  at  the  Sadler's  place 
of  business.  It  was  so  held  in  C'om.  v.  Hess. 
148  Pa.  98,  17  L.R.A.  176.  ,33  Am.  St.  Rep. 
810.  23  Atl.  077,  where  th-  order  was  r- 
ceivcd  at  the  seller's  place  of  business,  and 
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stairs,  and  turned  it  over  to  Mr.  Josey.  It 
was  not  mine,  and  I  did  not  want  it.  I 
was  expecting  whisky  that  day,  and  went  to 
the  express  office  to  get  it.  I  had  telephoned 
my  order  in  for  mine.  It  came  from  Texar- 
kana  Bank  saloon.  Package  addressed  to 
Lewis  and  Hamilton.  My  quart  had  my 
name  on  it.  I  paid  express  charges  25  cents. 
I  did  not  get  my  money  back.  I  did  not  see 
him  when  he  came  after  his,  and  I  did  not 
fool  with  it.  I  did  not  tell  Mr,  Josey  to 
collect  the  express.  I  did  not  turn  it  over 
to  Paul  Briant,  because  it  was  further  up 
there  than  it  was  upstairs.  Everything  that 
came  that  way  I  would  turn  it  over  to  Mr. 
Josey.  Josey  was  not  running  an  express 
office  that  I  know  anything  about.  I  had 
not  ordered  any  whisky  through  Mr.  Josey, 


and  never  had.  I  don't  know  why  I  thought 
Mr.  Josey  the  proper  party  to  turn  this 
whisky  over  to.  He  had  said  nothing  to 
me  before  about  it.  I  did  not  wait  for  Mr. 
Lewis  to  come  to  me  for  his  whisk  v.  I 
wanted  mine,  and  I  took  it  out  and  left 
Mr.  Lewis's  with  Mr.  Josey.  I  opened  the 
package  at  my  shop.  I  did  not  want  to 
deliver  the  whisky  to  Mr.  Lewis."  The 
court  directed  the  jury  to  return  a  verdict 
of  guilty.  Appellant  asked,  and  the  court 
refused,  the  following  prayer:  *'If  the  jury 
believe  from  the  evidence  that  the  witness 
Bill  Lewis  met  the  defendant,  William 
Josey,  and  handed  him  money,  accompanied 
by  the  request  to  order  for  him  the  liquor 
mentioned  in  the  indictment,  and  that  the 
defendant  accepted  the  money,  and  sent  the 


the  liquor  was  there  set  apart  and  marked 
for  the  purchaser,  notwithstanding  ths^t  the 
sale  was  on  credit  and  the  liquor  was  de- 
livered to  the  purcliaser  at  his  place  of 
business  from  the  seller's  wagon.  To  the 
same  effect  are  Com,  v.  Brauninger,  148  Pa. 
Ill,  23  Atl.  982;  Com.  v.  Miller,  148  Pa. 
113,  23  Atl.  981.  The  rule  was  also  recog- 
nized in  Com.  v.  Smith,  16  Pa.  Co.  Ct.  568. 

In  Hall  v.  Com.  13  Ky.  L.  Kep.  399, 
where  one  applied  for  liquor  in  a  local 
option  county,  and  the  seller  took  a  jug 
and  went  with  him  across  the  line,  where 
the  jug  was  delivered,  it  was  held  that  if 
the  purchaser  had  known  at  the  time  that 
the  liquor  was  put  in  the  jug  for  him,  there 
would  have  been  a  sale  in  the  local  option 
county,  otherwise  not. 

The  view  that  a  specific  appropriation  of 
the  liquor  to  the  order  at  the  seller's*  place 
of  business  will  complete  the  sale,  though 
the  delivery  is  made  elsewhere,  is  also  sup- 
ported by  the  English  cases.  Thus,  in 
Pletts  V.  Beattie  [1896]  1  Q.  B.  519,  60  J.  P. 
185,  65  L.  J.  Mag.  Cas.  N.  S.  86,  18  Cox,  C. 
C.  264,  74  L.  T.  N.  S.  148,  the  sale  was 
held  to  have  taken  place  at  a  brewery  within 
the  licensed  district,  it  appearing  that  the 
defendant's  traveler  procured  customers  out- 
side such  district  to  sign  orders,  which  he 
then  mailed  to  the  brewery,  and  that  the 
brewer's  carter,  having  selected  at  the  brew- 
ery a  number  of  bottles  corresponding  with 
the  order,  which  he  labeled  with  the  custom- 
er's name  and  address  and  placed  in  a  box 
containing  bottles  for  other  customers,  and 
delivered  from  a  lorry  at  the  customer's 
house.  In  this  case,  however,  the  order  con- 
tained an  express  assent  by  the  buyer  to 
the  seller's  appropriation  of  the  goods  to 
the  order  at  the  brewery. 

So,  in  Hewitt  v.  Jarvis,  68  J.  P.  64,  90 
L.  T.  N.  S.  88,  a  sale  was  held  to  have 
taken  place  at  the  brewery,  upon  the  ground 
that  the  purchaser  had  consented  to  the 
appropriation  of  the  goods  there  to  the 
order. 

In  Walker  v.  Walker,  90  L.  T.  N.  S.  88, 
67  J.  P.  452,  20  Cox,  C.  C.  594,  where  the 
defendant's  traveler  received  an  order  for 
six  bottles  of  beer,  and  the  defendant  at  his 
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place  of  business  placed  that  number  of 
bottles  in  a  box  with  a  paper  bearing  the 
customer's  name,  the  bottles  being  delivered 
from  the  defendant's  wagon,  it  was  held 
that  the  facts  did  not  show  a  sale  off  the 
premises.  Lord  Al  vers  tone,  Ch.  J.,  remarked 
that  so  far  as  the  licensing  act  was  con- 
cerned the  sale  took  place  on  the  premises, 
though  it  might  be  that  the  transaction 
there  was  not  sufficient  to  pass  the  property 
in  the  goods.  So  far  as  appears,  there  was 
no  express  assent  by  the .  purchaser  to  the 
appropriation  of  the  goods  to  the  order  at 
the  defendant's  place  of  business. 

But  the  setting  apart  of  parcels  of  liquor 
and  marking  them  with  tlic  names  of  the 
purchasers  at  the  seller's  place  of  business 
does  not  have  t)ie  effect  to  make  that  the 
place  of  the  sale  where  a  contrary  inten- 
tion is  inferable  from  the  circumstances. 
And  so,  in  Com.  v.  Guinzburg,  46  Pa.  Super. 
Ct.  488,  the  sales  were  deemed  to  have  been 
made  at  the  residences  of  the  purchasers 
at  which  the  liquor  was  delivered  from  the 
defendant's  wagons,  notwithstanding  that 
the  parcels  had  been  previously  marked 
with  the  names  of  the  purchasers  at  the 
seller's  place  of  business,  it  appearing  that 
the  orders  taken  by  the  defendant's  agents 
were  verbal  and  were  made  by  soliciting 
from  house  to  house;  and  the  evidence 
being  sufficient  to  justify  the  conclusion 
that  the  arrangement  between  the  solicitor 
and  the  purchaser  was  that  the  beer  or 
whisky  ordered  was  to  be  delivered  at  the 
house  of  the  purchasers. 

In  Beard  v.  State,  55  Tex.  Crim.  Rep. 
154,  131  Am.  St.  Rep.  806,  115  S.  W.  692, 
defendant  was  held  not  to  have  made  the 
sale  in  a  local  option  district,  altliough  he 
received  the  order  and  the  price  there, 
which  he  turned  over  to  a  third  person  who 
sent  the  liquor  by  a  conveyance  not  under 
the  defendant's  control. 

The  sale  will  be  deemed  to  have  taken 
place  at  the  seller's  place  of  business,  even 
when  delivered  to  a  third  person  not  in  the 
employment  of  either  party,  if  the  pur- 
chaser consents  to  that  arrangement,  and 
is  expfessly  informed  by  the  seller  that  he 
will  not  be  responsible  after  such  deliv- 
30 
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same  to  Texarkana,  Texas,  to  a  liquor  dealer 
of  that  city,  and  that  said  liquor  dealer  at 
Texarkana  put  up,  labeled,  and  directed  the 
package  to  Lewis,  at  Hope,  Arkansas,  and 
delivered  the  same  to  the  express  company 
at  Texarkana,  TexaSj  then  the  sale  occurred 
at  Texarkana,  and  not  at  Hope,  and  you  will 
acquit."  Appellant  duly  excepted  to  the 
rulings  of  the  court,  and  seeks  by  this  ap- 
peal to  reverse  the  judgment. 

Messrs.  Jobe  &  Garrigan,  for  appellant: 

The  sale  was  consummated  in  Texas, 
where  the  whisky  was  set  aside,  labeled,  and 
later  delivered  to  the  express  company,  di- 
rected and  addressed  to  Lewis  in  Arkansas. 

State  V.  Carl,  43  Ark.  353,  51  Am.  Rep. 
6G5;  Herron  v.  State,  51  Ark.  133,  10  S.  W. 
25. 

Messrs.  WiHIani  F.  Klrby,  Attorney 
General,  and  Daniel  Taylor,  Assistant  At- 
torney General,  for  the  State: 

The  sale  was  unlawful  and  the  conviction 
proper. 

Blackwell  v.  State,  42  Ark.  275;  Yowell 
v.  State,  41  Ark.  355. 


Wood,   J.,   delivered  the  opinion  of  the 
court: 

This  court,  in  Herron  v.  State,  61  Ark. 
133,  10  S.  W.  25,  held  that  "the  delivery  of 
goods  to  a  carrier,  when  made  in  pursuance 
of  an  order  to  ship  them,  is,  in  effect,  a 
delivery  to  the  consignee.?*  See  also  cases 
cited  in  the  opinion.  This  is  upon  the  theory 
that  the  common  carrier  is  the  agent  of 
the  consignee  who  orders  the  goods  shipped. 
See  State  v.  Carl,  43  Ark.  353,  61  Am.  Rep. 
565,  and  cases  cited.  The  rule  with  refer- 
ence to  a  delivery  to  a  public  carrier  being 
a  delivery  to  the  consignee  is  very  carefully 
and  correctly  stated  by  the  supreme  court 
of  Massachusetts  as  follows:  "When  goods 
ordered  and  contracted  for  are  not  directly 
delivered  to  the  purcliaser,  but  are  to 
be  sent  to  him  by  the  vendor,  and 
the  vendor  delivers  them  to  the  car- 
rier, '  to  be  transported  in  the  mode 
agreed  on  by  the  parties  or  directed  by  the 
purchaser,  or,  when  no  agreement  is  made 
or  direction  given,  to  be  transported  in  the 
usual  mode,  or  when  the  purchaser,  being 
informed  of  the  mode  of  transportation,  as- 


ery.      Com.    v.    Wilson,    145    Ky.    413,    140 
S.  W.  544   (local). 


VII.  When  exact  place  of  sale  involved; 
sale  on  premises. 


In  most  of  the  cases  cited  in  the  note  it 
was  only  necessary  to  determine  whether  the 
sale  was  made  within  a  particular  state  or 
district;  and  it  was  not  necess9,ry  to  de- 
termine the  exact  place  within  such  state 
or  district,  as,  for  instance,  whether  the 
sale  took  place  upon  the  seller's  premises, 
or  at  the  place  at  which  they  were  received 
by  the  carrier  for  shipment.  In  State  v. 
J.  W.  Kelly  &  Co.  123  Tenn.  556,  36  L.R.A. 
(N.S.)  171,  133  S.  W.  1011,  however,  that 
question  was  regarded  as  important,  as  it 
seems  to  have  been  assumed  that  if  the  sale 
took  place  at  the  seller's  place  of  business 
in  Tennessee,  it  would  not  be  protected  as 
interstate  commerce,  but  that  if  it  took 
place  at  the  point  in  Tennessee  where  the 
carrier  received  the  liquor  for  transporta- 
tion to  another  state,  it  would  be  so  pro- 
tected, even  if  otherwise  in  violation  of  a 
local  statute.  In  this  case  the  order  for 
the  liquor  was  sent  by  mail  from  another 
state,  and  was  accepted  by  the  seller  at  his 
place  of  business.  The  court  recognized  that 
the  general  rule  in  Tennessee  is  that  the 
title  passes  as  soon  as  the  parties  have 
agreed  upon  the  terms  and  the  particular 
goods  have  been  separated  from  the  mass 
and  appropriated  to  the  order,  delivery  not 
being  essential  unless  made  so  by  the  par- 
ties; but  nevertheless  held  that,  as  there 
was  no  communication  of  acceptance  to  the 
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person  making  the  order  prior  to  the  de- 
livery of  the  liquor  to  the  carrier  as  his 
agent,  the  sale  must  be  deemed  to  have 
been  made  where  that  act  took  place.  The 
question  as  to  the  correctness  or  incorrect- 
ness of  the  decision  as  to  the  effect  of  the 
commerce  clause,  upon  the  assumption  that 
the  sale  took  place  within  the  state,  is  of 
course,  not  within  the  scope  of  the  note, 
which  is  concerned  with  the  case  only  so 
far  as  it  fixes  the  place  of  sale. 

Ill  some  cases  it  is  necessary  to  deter- 
mine whether  or  not  the  sale  took  place  on 
the  seller's  premises  because  the  right  to 
sell  is  restricted  to  such  premises. 

That  seems  to  have  been  the  case  in  Lynch 
V.  O'Donnell,  127  Mass.  311,  holding  that 
the  jury  was  justified  in  finding  that  the 
sale  took  place  on  the  seller's  premises,, 
where,  upon  the  receipt  of  the  order  through, 
the  mail,  the  seller  put  up  the  goods,, 
marked  and  labeled  them,  and  placed  them  to- 
one  side,  with  the  bill  of  lading,  after  which. 
a  teamster  took  them  away  to  the  depot,, 
although  no  charge  was  made  to  the  pur- 
chaser for  cartage,  who,  however,  paid  the- 
freight. 

Where  a  waiter  at  an  unlicensed  restau- 
rant procured  liquor  for  a  customer  from  a 
licensed  place  in  the  neighborhood,  in  which 
the  keeper  of  the  restaurant  (the  defendant) 
was  interested  as  a  partner,  it  was  held 
that  under  the  evidence  the  justice  was  at 
liberty  to  find  that  the  waiter  was  acting 
for  the  employer,  and  not  for  the  customer, 
and  hence  that  the  sale  took  place  at  the 
restaurant.  Pasquier  v.  Neale  [1002]  2  K. 
B.  287,  71  L.  J.  K.  B.  N.  S.  835,  51  Week. 
Rep.  92,  87  L.  T.  N.  S.  230,  18  Times  L.  R. 
704,  67  J.  P.  49,  20  Cox,  C.  C.  a^O^ 
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sents  to  it,  or  where  there  have  been  previous 
sales  of  other  goods,  to  the  transportation  of 
which  in  a  similar  manner  the  purchaser  has 
not  objected, — the  goods  when  delivered  to 
the  carrier  are  at  the  risk  of  the  purchaser, 
and  the  property  is  deemed  to  be  vested 
in  him,  subject  to  the  vendor's  right  of 
stoppage  in  transitu".  Wheelhouse  v.  Parr, 
141  Mass.  693,  6  N.  E.  787.  This  is  in  ac- 
cord with  the  previous  rulings  of  the  court. 
Gottlieb  V.  Rinaldo,  78  Ark.  123,  6  L.R.A. 
(N.S.)  273,  93  S.  W.  750;  Templeton  v. 
Equitable  Mfg.  Co.  79  Ark.  466,  116  Am. 
St.  Rep.  88,  96  S.  W.  188.  The  result  of 
this  rule  is  that,  before  a  delivery  by  the 
vendor  to  a  carrier  can  be  held  to  be  a 
delivery  to  a  vendee  so  as  to  vest  title  in 
the  latter,  there  must  be  an  agreement, 
either  expressed  or  implied,  that  there  is  to 
be  such  delivery,  and  also  that  the  goods 
are  to  be  properly  consigned  to  the  vendee. 
In  the  present  case  there  was  no  express 
agreement  concerning  the  mode  of  delivery, 
and  as  Lewis  and  Hamilton  were  not  joint 
purchasers,  there  can  be  no  agreement  im- 
plied from  the  circumstances  of  the  case  that 


the  delivery  should  be  made  to  a  carrier 
consigned  to  them  jointly.  A  delivery  to 
the  carrier  in  that  way  did  not  constitute 
a  delivery  to  either  of  the  joint  consignees, 
and  the  title  to  the  liquor  did  not  pass  to 
either  of  them  until  actual  delivery  took 
place  in  the  town  of  Hope.  But  the  proof 
does  show  that  appellant  received  the  money 
for  the  whisky,  and  delivered  the  whisky  to 
Lewis  in  Hope,  Hempstead  county,  Arkan- 
sas. It  must  be  held  under  such  circum- 
stances that  appellant  was  the  owner  and 
vendor  of  the  whisky.  This,  under  Yowell  v. 
State,  41  Ark.  355,  and  Blackwell  v.  State, 
42  Ark.  276,  would  make  the  sale  complete 
in  Hope.  Appellant  did  not  show  any  li- 
cense, and  the  burden  as  to  this  was  on 
him.  Williams  v.  State,  36  Ark.  430;  Rana 
V.  State,  61.  Ark.  481,  11  S.  W.  692;  Evans 
V.  State,  64  Ark.  227,  15  S.  W.  360. 

The  court  was  therefore  correct  in  refus- 
ing appellant's  prayer  for  instruction,  and 
in  directing  a  verdict  in  favor  of  the  com- 
monwealth. Roberts  v.  State,  84  Ark.  664^ 
106  S.  W.  952. 

The  judgment  is  affirmed. 


In  Douthitt  v.  State,  —  Tex.  Civ.  App. 
— ,  87  S.  W.  190,  where  the  purchaser  in  a 
buggy  drove  to  the  defendant's  saloon  and 
ordered  liquor,  and  the  defendant  brought 
the  same  out  and  placed  it  in  the  buggy, 
it  was  -held  that  this  constituted  a  trans- 
action within  the  defendant's  house  or  place 
of  business,  within  the  meaning  of  the  law. 

But  in  State  v.  Young,  70  Mo.  App.  53, 
where  a  saloon  keeper  ajfter«his  saloon  was 
closed,  at  the  request  of  the  purchaser,  pro- 
cured a  bottle  of  whisky  and  delivered  it  to 
him  at  a  place  about  a  block  away  from  the 
saloon,  it  was  held  that  the  sale  did  not 
take  place  upon  the  licensed  premises. 

In  Tron  v.  Lewis,  31  Ind.  App.  178,  66 
N.  E.  490,  where  one  having  a  license  to 
sell  liquor  on  certain  premises  had  an  ar- 
rangement with  his  waiters  which  nominal- 
ly made  them  the  purchasers  of  the  liquor 
served  to  patrons  at  tables  on  adjoining 
grounds,  his  conviction  of  making  unlawful 
sales  was  upheld  upon  the  ground  that 
such  sales  were  knowingly  made  possible, 
authorized,  and  promoted  by  him,  even  if 
the  sales  were  to  be  deemed  made  by  the 
waiters.  The  question,  therefore,  whether 
the  actual  sales  took  place  on  or  off  the 
premises,  was  not  decided. 

The  fact  that  one  room  in  a  structure  or 
structures  used  in  part  for  a  brewery  is 
set  apart  exclusively  for  the  purpose  of 
drinking  and  selling  at  retail  the  product 
of  the  brewery — the  entire  property  being 
under  one  ownership  and  management — does 
not  separate  it  from  the  "premises"  so 
as  to  avoid  the  effect  of  a  statute  forbidding 
the  sale  of  the  product  of  a  brewery  "upon 
the  premises"  of  any  such  manufacturing 
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establishment.  Orke  v.  McManus,  142  Iowa, 
664,  121  N.  W.  177. 

So,  where  a  brewing  company  takes  orders 
at  various  saloons  in  a  city,  delivering  beer 
in  pursuance  thereof,  and  there  receives  pay- 
ment, the  sales  are  made  at  the  saloon, 
and  not  at  the  cold  storage  building. 
Carter  v.  Bartel,  110  Iowa,  211,  81  N.  W. 
462. 

It  may  be  observed  that  the  cases  cited 
supra,  Vl.,  holding  that  the  sale  was  made 
at  the  place  where  the  liquor  was  set  apart 
for  the  purchaser  and  appropriated  to  his 
order,  are  really  authority  for  locating  the 
sale  on  the  premises,  since,  while  it  may  not 
have  been  necessary  to  locate  it  at  that  par- 
ticular place  as  distinguished  from  any 
other  place  within  the  district  which  em- 
braced it,  there  was  no  doubt  but  that  if 
the  sale  took  place  within  the  district  at 
all,  it  took  place  on  the  seller's  premises. 
Upon  the  other  hand,  with  the  exception  of 
the  case  referred  to  at  the  beginning  of  the 
present  subdivision,  the  cases  cited  supra, 
v.,  holding  that  the  sale  took  place  in  the 
state  or  district  where  the  liquor  was  deliv- 
ered to  the  carrier,  are  not  to  be  regarded 
as  authority,  at  least  full  authority,  for  the 
position  that  the  sale  is  deemed  to  take 
place  at  the  point  within  such  state  or  dis- 
trict where  the  liquor  is  delivered  to  the 
carrier  rather  than  at  the  seller's  place  of 
business ;  as  that  question  was  not  presented 
though  the  opinions  may  use  language  indi- 
cating that  it  is  the  delivery  to  the  carrier 
that  completes  the  sale,  and  this  perhaps 
furnishes  some  indirect  authority  for  the 
view  that  the  sale  takes  place  where  that 
occurs.  G.  H,  P. 
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ARIZONA    SUPREME    COURT. 

WOOD  ALLEN,  Appt., 

V. 

STATE  OF  ARIZONA,  Rcspt. 

(—  Ariz.  — ,   130  Pac.   1114.) 

Statute    —    referendum    —   passage   — 
next  regrular  election. 

1.  An  election  of  presidential  electors  and 
representatives  in  Congress  is  a  regular 
general  election,  within  the  meaning  of  a 
constitutional  provision  that  a  referendum 
statute  may  be  voted  upon  by  the  electors 
at  the  next  regular  general  election,  and  it 
is  immaterial  that  an  attempt  to  elect  state 
oflicers  at  the  same  election  proves  to  be 
invalid. 

Same  —  enrolment  —  power  of  court  to 
question. 

2.  Ihe  court  will  not  consider  whether 
or  not  a  statute  adopted  by  the  people  at  a 
referendum  election  received  the  necessary 
publicity  if  the  law  has  been  authenticated, 
promulgated,  and  published,  when  the  Con- 
stitution provides  that  any  measure  shall 
become  law  when  approved  by  majority  vote 
and  proclaimed  as  such  by  the  governor. 

(April  4,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Maricopa 
County  convicting  him  of  violating  the  game 
law  by  killing  a  quail  without  a  hunting 
license.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  li.  Barnum  for  appellant. 

Messrs.  Franl^  Cox,  Chalmers  &  Kent, 
and  F.  C.  Struckuieyer,  amici  curies, 

Messrs.  G.  P.  Bullard,  Attorney  General, 
and  Leslie  Hardy,  Assistant  Attorney  Gen- 
eral, for  the  State: 

Any  election  at  which  all  of  the  people 
had  an  opportunity  to  express  their  opinion 
at  the  ballot  box  constituted,  in  its  broad- 
est sense,  a  general  election. 

Downs  V.  State,  78  Md.  128,  26  Atl.  1005; 
Mackin  v.  State,  62  Md.  244;  State  ex  rel. 
Griffin  v.  Chehalis  County,  70  Wash.  645, 
127  Pac,  120;  State  ex  rel.  Fish  v.  Howell, 
59  Wash.  492,  —  L.R.A.(N.S.)  —,110  Pac. 
386:  State  ex  rel.  Forgues  v.  Superior  Ct. 
70  Wash.  670,  127  Pac.  313;  15  Cyc.  278, 
279;  Kessler  v.  Fritchman,  21  Idaho,  30, 
119  Pac.  692;  State  v.  Duncan,  118  La.  702, 
10  L.R.A.(N.S.)  791,  43  So.  283,  11  Ann. 
Cas.  557;  Ward  v.  Clark,  35  Kan.  315,  10 
Pac.  827;  People  v.  Berkeley,  102  Cal.  298, 
23  L.R.A.  838,  36  Pac.  591 ;  Mclntyre  v.  Iliff, 
C4  Kan.  747,  68  Pac.  633;  Atwater  v.  Has- 
sett,  27  Okla.  292,  —  L,R.A.(N.S.)  — ,  111 
Pac.  802. 

Note.— As   to   conclusiveness   of   enrolled 
bill,  see  note  to  Atchison,  T.  &  S.  F.  R.  Co, 
v.  State,  40  L.R.A.  (N.S.)   1. 
li  L.R.A.(N.S.) 


The  measure  complained  of  was  submitted 
in  accordance  with  the  referendum  provi- 
sions of  the  state  Constitution  and  the  laws 
promulgated  by  the  legislature  for  carrying 
out  such  provisions. 

Territory  ex.  rel.  Sherman  v.  Mohave 
County,  2  Ariz.  253,  12  Pac.  732;  15  Cyc. 
372;  State  ex  rel.  Sampson  v.  King  County, 
—  Wash.  — ,  128  Pac.  1054;  State  ex  rel. 
Mullen  v.  Doherty,  16  Wash.  382,  58  Am. 
St.  Rep.  39,  47  Pac.  958;  Murphy  v.  Spo- 
kane, 64  Wash.  681,  117  Pac.  476;  Mc- 
Crary,  Elections,  H  225. 

Per  Curiam: 

The  appellant  was  tried,  convicted,  and 
fined  in  the  superior  court  of  Maricopa 
county  upon  the  charge  of  violating  the 
game  law  by  killing,  on  December  15,  1912, 
a  quail  without  first  having  obtained  a  hunt- 
ing license,  as  required  by  §  21  of  chapter 
82,  Session  Laws  of  Special  Session,  First 
Legislature.  The  appellant  demurred  to  the 
information  for  the  reason,  as  he  contends, 
that  chapter  82  is  not  a  valid  and  subsist- 
ing law.  He  admits  the  fact  of  killing  the 
quail,  but  asserts  there  exists  no  law  making 
the  act  a  crime. 

The  session  of  the  legislature  at  which 
chapter  82  was  passed  and  approved  ad- 
journed June  22,  1912.  "But  to  allow  op- 
portunity for  referendum  petition,"  it  is 
provided  in  subdivision  3,  §  1,  art.  4,  of  the 
Constitution,  that  "no  act  passed  by  the 
legislature  shall  be  operative  for  ninety  days 
after  the  close  of  the  session  of  the  legis- 
lature enacting  such  measure.  .  .  ." 
Further  provisions  of  the  same  article  of 
the  Constitution  are  that  5  per  centum  of 
the  qualified  electors  who  voted  for  all 
candidates  for  governor  at  the  general  elec- 
tion last  preceding  the  filing  of  any  refer- 
endum petition  may  order  the  submission 
to  the  people  at  the  polls  any  measure,  or 
item,  section,  or  part  of  any  measure,  en- 
acted by  the  legislature,  by  filing  such  pe- 
tition with  the  secretary  of  state  not  more 
than  ninety  days  after  the  final  adjourn- 
ment of  the  session  of  the  legislature  which 
shall  have  passed  the  measure  to  which 
the  referendum  is  applied.  On  September 
20,  1912,  a  petition  for  referendum  on 
chapter  82  was  filed  with  the  secretary  of 
state,  which  had  the  effect  of  referring  said 
measure  to  a  vote  of  the  qualified  electors 
of  the  state  for  their  approval  or  rejection 
at  the  next  regular  general  election. 

The  right  of  the  people  to  pursue  this 
course  with  reference  to  chapter  82  is  vouch- 
safed them  by  subdivision  1,  §  1,  art.  4,  of 
the  Constitution,  which  reads  as  follows: 
"The  legislative  authority  of  the  state  shall 
be  vested  in  a  legislature,  consisting  of  a 
'  senate  and  a  bou$e  of  representatives,  but 
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the  people  reserve  the  power  to  propose 
laws  and  amendments  to  the  Constitution, 
and  to  enact  or  reject  such  laws  and  amend- 
ments at  the  polls,  indt^pendcntly  of  the 
legislature;  and  they  also  reserve,  for  use 
at  their  own  option,  the  power  to  approve  or 
reject  at  the  polls  any  act,  or  item,  section, 
or  part  of  any  act,  of  the  legislature."  In 
this  case  the  people  have  undertaken  to 
exercise  their  option  of  approval  or  rejection 
upon  the  whole  of  chapter  82.  They  filed  the 
required  referendum  petition  with  the  sec- 
retary of  state  within  the  time  allowed  by 
law.  Having  done  this,  clearly  they  are  en- 
titled to  be  heard  in  the  proper  manner, 
time,  and  place.  The  manner  in  which  they 
are  to  be  heard  is  by  their  votes,  the  place 
is  at  the  "polls,"  and  the  time  is  at  the 
"next  regular  general  election."  The  meas- 
ure was  submitted  to  the  qualified  voters  of 
the  state  at  the  election  held  on  the  first 
Tuesday  after  the  first  Monday  in  Novem- 
ber, 1912.  That  the  people  were  heard  at 
such  election  is  attested  by  their  votes. 
Nineteen  thousand,  four  hundred  and  fifty- 
five  voters,  out  of  a  total  registration  in  the 
state  of  24,907,  voted  for  or  against  the 
measure.  That  the  votes  of  the  electors  were 
cast  at  the  "polls"  in  the  manner  provided 
by  law  is  unquestioned.  It  is  obvious  that 
the  great  desiderata. of  the  Constitution  in 
reference  to  initiated  and  referred  measures 
were  a  full  expression  pro  and  con  of  the 
whole  electorate  at  the  proper  time,  manner, 
and  place. 

The  Constitution,  in  aid  and  to  facilitate 
the  exercise  of  the  power  reserved  by  the 
people  "for  use  at  their  option,  to  approve  or 
reject  at  the  polls  any  act,"  named  certain 
ofiicers  of  the  executive  department  of  the 
state  as  agencies  through  and  by  whom 
this  power  was  to  be  directed.  One  thing 
only  is  required  of  the  proponents  of  a  ref- 
erendum, and  that  is  to  file  a  proper  and 
legal  petition  with  the  secretary  of  state; 
only  one  thing  is  permitted  or  required  of 
the  electorate,  and  that  is  to  vote  on  the 
measure  at  the  time  of  its  submission.  The 
duty  to  file  the  referendum  petition  and 
refer  the  measure  to  a  vote  of  the  qualified 
electors  is  devolved  upon  the  secretary  of 
state.  Article  4,  Constitution.  It  is  made 
his  duty  to  give  the  measure  the  prescribed 
publicity  (subdivision  11,  §  1,  art.  4,  Con- 
stitution, and  chapter  71,  Session  Laws, 
Arizona,  FirBt  Special  Session  of  First  Leg- 
islature), and  it  is  his  duty  to  canvass  the 
votes  for  and  against  each  measure  sub- 
mitted. In  fact,  all  the  details  of  submit- 
ting the  measure  from  the  time  of  filing  the 
referendum  petition  to  the  canvassing  of 
the  vote  thereon  are  largely  in  the  control 
and  charge  of  the  secretary  of  state.  The 
voter  cannot  direct  what  he  shall  do  or  not 
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do.  He  can  start  the  election  machinery, 
but  cannot  direct  its  operation. 

But  the  appellant  objects,  first,  that  the 
measure,  chapter  82,  was  not  submitted  at 
a  proper  or  legal  election;  and,  second,  that 
it  was  not  given  the  publicity  provided 
in  the  Constitution  and  the  laws,  and  there- 
fore is  null  and  void.  If  objections  had 
been  made  in  the  early  stages  of  the  process 
of  submission  for  the  reasons  now  assigned, 
the  questions  would  have  been  subjects  of 
judicial  investigation  and  determination. 
Section  3,  chap.  71,  Session  Laws  of  Special 
Session  1912,  provides  the  legal  method  of 
testing  the  suflQciency  of  initiated  and  re- 
ferred petitions,  and  empowers  the  courts  to 
enforce  or  restrain  action  upon  the  part  of 
the  administrative  ofiicers,  as  the  merits  of 
the  case  demand;  and  this  power  of  the 
courts  may  be  invoked  by  any  citizen  of  the 
state.  If  the  measure,  as  it  is  now  con- 
tended, was  to  be  submitted  to  the  voters  at 
the  wrong  election,  or  if,  as  is  now  urged, 
it  was  impossible  to  give  the  measure  the 
publicity  required,  the  courts  were  open  to 
any  citizen,  and  possessed  the  power,  upon  a 
proper  showing,  to  confine  the  administra- 
tive acts  of  officers  within  the  law.  Timely 
appeal  to  the  courts  upon  the  questions  now 
raised,  if  meritorious,  would  have  settled 
the  matter  before  the  election  was  had. 
However,  the  measure  was  submitted  to  the 
voters  without  question.  They  were  invited 
to  believe  that  the  formalities  of  the  law 
pertaining  to  the  submission  of  the  measure 
had  been  fully  met.  The  expense  of  the 
election  was  incurred,  and  the  electors,  im- 
bued with  the  conviction  that  they  were  per- 
forming one  of  the  highest  functions  of  citi- 
zenship, and  not  going  through  a  mere  hol- 
low form,  we  may  assume,  investigated  the 
question,  and  went  to  the  polls  and  voted 
thereon. 

All  the  qualified  voters  of  the  state  being 
authorized  to  participate  in  the  rejection  or 
approval  of  referred  laws,  it  may  be  con- 
ceded to  be  essential  that  they  give  expres- 
sion to  their  wishes  at  a  time  fixed  by  the 
fundamental  law,  just  as  it  may  be  con- 
ceded that  it  is  a  primary  requisite  to  the 
enactment  of  laws  that  there  be  a  legal  legis- 
lature. In  time  and  place,  the  members 
entitled  so  to  do  must  lawfully  convene. 
So  the  electors  qualified  to  vote  on  any 
measure  referred  to  them  must  lawfully  as- 
semble at  the  time  fixed  by  law  to  cast  their 
votes.  Subdivision  10,  §  1,  art.  4,  Consti- 
tution, provides  that  the  secretary  of  state 
"shall  cause  to  be  printed  on  the  official 
ballot  at  the  next  regular  general  election 
the  title  and  number  of  said  measure,  to- 
gether with  the  words  'Yes'  and  'No*  in  such 
manner  that  the  electors  may  express  at  the 
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polls  their  approval  or  disapproval  of  the 
measure." 

The  election  at  which  this  measure  was 
submitted  was  the  election  provided  for  by 
§§  1,  2,  and  3,  chapter  24,  Special  Session 
1912.     Those  sections  are  as  follows: 

"Section  1.  There  shall  be  a  general  elec- 
tion of  representatives  in  Congress,  and  of 
state,  county,  and  precinct  officers,  on  the 
first  Tuesday  after  the  first  Monday  in  No- 
vember, 1912,  and  on  the  same  day  of  every 
even  numbered  year  thereafter. 

"Sec.  2.  Such  number  of  presidential  elec- 
tors as  shall  equal  the  number  of  United 
States  Senators  and  Representatives  in  Con- 
gress from  Arizona  shall  be  elected  at  an 
election  to  be  held  on  the  first  Tuesday 
after  the  first  Monday  in  November,  1912, 
and  quadrennially  thereafter. 

"Sec.  3.  Such  elections  shall  be  held  under 
the  provisions  of  the  Revised  Statutes  of 
Arizona,  1901,  and  amendments  thereto,  re- 
lating to  elections,  subject  to  the  provisions 
thereof." 

In  State  ex  rel.  Davis  v.  Osborne,  — 
Ariz.  — ,  125  Pac.  884,  we  held  that  chapter 
24,  in  so  far  as  it  provided  for  the  election 
of  state,  county,  and  precinct  officers  in 
1912,  was  in  conflict  with  §  11,  art.  7,  of 
the  Constitution,  but  we  did  not  hold  it 
wholly  incompatible.  On  the  contrary,  we 
expressly  held  it  to  be  valid  legislation  in 
so  far  as  it  provided  for  an  election  of  Rep- 
resentatives in  Congress  and  presidential 
electors.  In  that  connection  we  said:  "The 
act  also  provides  for  the  election  for  a 
Representative  in  Congress  and  for  presi- 
dential electors.  But  this  part  of  the  act 
is  not  so  inseparably  connected  in  substance 
with  the  other  parts  of  the  act  as  to  work 
the  destruction  of  the  whole  act.  Striking 
out  the  provision  for  the  election  of  state, 
county,  and  precinct  officers,  the  act  is  capa- 
ble of  being  carried  out  in  accordance  with 
the  legislative  intent  as  to  the  election  of 
Representatives  in  Congress  and  presiden- 
fial  electors  in  the  year  1912." 

It  is  apparent  that  the  elections  men-" 
tioned  in  §§  1  and  2  of  chapter  24  are  one 
and  the  same  election,  to  be  held  at  the 
same  time  and  places,  with  the  same  elec- 
tion ofl5cers.  Section  3  refers  to  the  general 
election  laws  (title  20,  Revised  Statutes  of 
Arizona  1901)  for  the  manner,  method,  and 
machiYiery  for  the  conduct  of  the  election. 
Paragraph  2272,  Id.,  provides  for  the  elec- 
tion of  delegate  to  Congress  at  the  general 
election,  as  does  chapter  24,  supra,  the  elec- 
tion of  Representative  in  Congress  at  the 
general  election.  Section  12,  art.  22,  of  the 
Constitution,  provides  that  a  representative 
in  Congress  shall  be  elected  at  the  same  elec- 
tion at  which  officers  are  elected  under  the 
enabling  act,  and  thereafter  at  such  times 
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and  in  such  manner  as  may  be  prescribed  by 
law.  The  term  of  the  Representative  in 
Congress  elected  under  the  enabling  act  ex- 
pired with  the  Sixty -Second  Congress,  and 
it  was  imperatively  necessary  that  the  legis- 
lature provide  the  machinery  for  the  elec- 
tion of  his  successor.  This  the  legislature 
did  in  §3,  chap.  24,  and,  while  it  was  not 
necessary  for  the  legislature  to  name  the 
day  of  the  election,  this  being  the  duty  of 
Congress  already  exercised,  it  did,  conform 
ing  with  the  laws  of  the  United  States,  name 
the  day  and  designate  the  election  "a  gen> 
eral  election." 

Section  11,  art.  7,  of  the  Constitution, 
designates  the  biennial  election  to  be  held 
on  the  first  Tuesday  after  the  first  Monday 
in  November  "a  general  election,"  and  it  is 
none  the  less  "a  general,  election"  because 
some  of  the  officers  therein  mentioned  are 
not  voted  for.  An  election  for  Representa- 
tive in  Congress  and  presidential  electors  is 
a  general  election  in  fact,  because  it  is 
state- wide,  permitting  all  qualified  voters  to 
vote,  and  because  it  is  so  named  by  both 
the  organic  and  statutory  law.  The  phrase 
"next  regular  general  election"  occurs  but 
the  one  time  in  the  Constitution.  "A  gen- 
eral election,"  and  "the  general  election 
last  preceding,"  and  "the  last  preceding  gen- 
eral election,"  "first  general  election  there- 
after," and  "general  state  election,"  occur. 
We  are  not  now  concerned  as  to  whether 
these  varied  expressions  describe  the  same 
kind  of  an  election,  or  different  elections. 
Suffice  it  to  say  that  the  election  at  which 
chapter  82  was  submitted  was  the  "next 
regular  general  election"  held  after  the  ref- 
erendum petition  was  filed  against  it  in  the 
office  of  the  secretary  of  state.  "In  the  case 
of  any  particular  statute,  the  construction 
can  be  determined  only  by  considering  the 
context  in  which  the  word  is  found,  the 
purpose  of  the  statute,  and  the  object  which 
it  was  designed  to  accomplish.  The  next 
regular  election  may  mean  the  next  election 
at  which  officers  are  to  be  regularly  elected, 
or  'regular'  may  be  used  merely  to  exclude 
special  elections,  or  it  may  be  used  synony- 
mously or  interchangeably  with  the  word 
'general.' "  People  ex  rel.  Webster  v.  Bab- 
cock,  123  Cal.  307,  55  Pac.  1017. 

When  it  is  considered  that  it  was  the  evi- 
dent purpose  of  the  Constitution  to  give 
every  qualified  voter  of  the  state  an  oppor- 
tunity to  register  his  approval  or  disap- 
proval of  initiated  or  referred  measures,  it 
becomes  apparent  that  that  purpose  is  fully 
effected  by  a  reference  of  such  measures  to 
a  general  state-wide  election,  and  we  there- 
fore conclude  that  "regular  general  elec- 
tion," in  this  instance,  should  be  construed 
to  mean  the  same  as  general  election.  We 
thus  find  that  the  people,  who  are  the  source 
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of  all  power,  in  a  proper  manner,  by  their 
votes,  at  a  proper  place,  at  the  polls,  and  at 
a  proper  time,  a  general  election,  have  reg- 
istered the  public  will  upon  chapter  82,  and 
placed  thereon  the  seal  of  their  approval. 

This  brings  us  to  the  second  contention 
of  appellant,  wherein  he  asserts  chapter  82 
did  not  receive  the  publicity  provided  by 
law.  From  the  view  we  take  of  this  ques- 
tion, we  deem  it  unnecessary  to  discuss 
what  the  law  requires  in  that  regard.  Nor 
do  we  propose  to  go  into  the  details  of  what 
was  done  or  not  done  by  the  administrative 
officers  in  the  matter  of  giving  publicity  to 
the  measure.  We  believe  that  we  are  pre- 
cluded from  doing  so  on  grounds  of  sound 
public  policy,  logic,  reason,  and  by  the  law 
itself.  The  issue  in  this  case  is  not  as  to 
the  construction,  meaning,  or  scope  of  the 
act,  nor  whether  it  be  void  for  its  repug- 
nancy to  the  Constitution.  So  far  as  the 
Constitution  and  the  act  are  concerned,  it 
is  not  contended  that  there  is  any  incompati- 
bility with  each  other.  But  we  are  requested 
to  hold  that  such  enactment,  in  the  form  of 
a  statute,  was  never  passed,  or,  to  be  more 
accurate,  was  never  legally  referred  to  the 
qualified  electors  for  their  approval  or  re- 
jection, so  as  to  become,  under  the  state 
Constitution,  a  law.  And  we  are  asked  to 
determine  whether  the  act  before  us  is  a 
valid  and  subsisting  law  of  this  state  by 
virtue  of  stipulation  and  admissions  made 
by  the  parties  at  the  trial  as  to  what  did  or 
did  not  occur  during  the  progress  of  its 
submission  to  the  people  and  before  the 
proclamation  of  the  governor  declaring  it 
to  be  law. 

The  secretary  of  state,  as  a  subordinate 
administrative  officer  of  the  government, 
was  charged  by  the  Constitution  with  the 
duty  of  submitting  the  measure  to  the 
voters  for  their  approval  or  rejection.  He 
is  not  a  party  to  this  action,  and  what  the 
parties  to  it  may  agree  as  to  his  action  in 
the  premises  is  not  binding  on  him.  We 
are  of  opinion  that  they  cannot  stipulate  as 
to  such  matters,  and  from  such  stipulations, 
ask  the  court,  in  a  given  case,  whether  a 
law  is  or  is  not  in  force.  So,  in  deciding  the 
issue,  we  sliall  not  regard  the  stipulation  or 
admissions  made  by  the  parties  to  the  action. 
If  we  were  bound  by  such  stipulations,  the 
judgments  of  the  courts  in  such  matters 
would  be  as  different,  as  the  facts  agreed 
upon  by  parties  in  different  actions  might 
vary. 

In  the  case  of  Pacific  R.  Co.  v.  The  Gov- 
ernor, 23  Mo.  353,  60  Am.  Dec.  673,  the  court 
used  this  language:  "Wliilst  the  power  of 
the  courts  to  declare  a  law  unconstitutional 
is  admitted  on  all  hands  as  being  necessary 
to  preserve  the  Constitution  from  violation, 
yet  such  power  is  claimed  and  exercised  in 
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relation  to  laws  which  on  their  face  show 
that  the  constitutional  limits  have  been  tran- 
scended. The  reason  of  this  principle  limits 
the  claim  of  jurisdiction  to  such  cases.  The 
Constitution  is  designed  to  limit  the  powers 
of  the  government,  and  to  confine  each  of 
the  departments  to  its  appropriate  sphere. 
If  the  legislature  exceeds  its  powers  in  the 
enactmnt  of  a  law,  the  courts,  being  sworn 
to  support  the  Constitution,  must  judge  that 
kiw  by  the  standard  of  the  Constitution,  and 
declare  its  validity.  But  the  question 
whether  a  law  on  its  face  violates  the  Con- 
stitution is  very  different  from  that  growing 
out  of  the  noncompliance  with  the  forms  re- 
quired to  be  observed  in  its  enactment.  In 
the  one  case. a  power  is  exercised,  not  dele- 
gated, or  which  is  prohibited,  and  the  ques- 
tion of  the  validity  of  the  law  is  determined 
from  the  language  of  it.  In  the  other,  the 
law  is  not,  in  Its  terms,  contrary  to  the 
Constitution.  On  its  face  it  is  regular,  but 
resort  is  had  to  something  behind  the  law 
itself  in  order  to  ascertain  whether  the  gen- 
eral assembly,  in  making  the  law,  was  gov- 
erned by  the  rules  prescribed  for  its  action 
by  the  Constitution.  This  would  seem  like 
an  inquisition  into  the  conduct  of  the  mem- 
bers of  the  general  assembly,  and  it  must 
be  seen  at  once  that  it  is  a  very  delicate 
power,  the  frequent  exercise  of  which  must 
lead  to  endless  confusion  in  the  adminis- 
tration of  the  law." 

In  Louisiana  State  Lottery  Co.  v.  Rich- 
oux,  23  La.  Ann.  743,  8  Am.  Rep.  602,  it 
was  said  by  the  court:  "When  a  legislative 
act  is  duly  promulgated  according  to  the 
Constitution  and  laws  under  which  it  was 
passed,  we  find  no  authority  in  the  judiciary 
department  to  look  behind  it  and  determine 
its  validity  or  invalidity  from  the  proceed- 
ings of  the  general  assembly  in  adopting  it. 
Such  a  course,  it  would  seem,  is  not  sus- 
tainable on  the  theory  of  the  independent  and 
separate  action  of  three  branches  of  the 
state  government.  Where  a  legislative  act 
is  attacked  on  the  ground  that  it  contains 
provisions  that  are  unconstitutional,  the 
question  of  its  validity  is  properly  within 
the  scope  of  judicial  action.  The  courts 
have  power,  when  a  constitutional  question 
is  raised,  to  examine  whether  the  thing  or- 
dered, permitted,  or  forbidden  to  be  done 
may  have  effect  under  the  sanction  of  the 
Constitution.  The  question  should  be.  Is 
the  law  itself  constitutional  as  to  its  pro- 
visions and  what  it  declares?  and  not 
whether  it  is  constitutional  as  to  the  mannor 
of  its  enactment  or  the  proceedings  by  which 
it  was  enacted." 

So,  the  doctrine  of  constitutional  law, 
treating  of  the  power  of  the  courts  to  de- 
clare statutes  void  because  in  conflict  with 
the  Constitution,   must   not  be   confounded 
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with  the  want  of  power  in  the  courts  to  go 
behind  the  record  of  a  duly  authenticated 
and  enrolled  statute,  and  receive  evidence, 
documentary  or  parol,  to  impeach  such  rec- 
ord and  nullify  the  act.  Article  3  of  our 
Constitution,  relating  to  the  distribution  of 
powers,  provides:  "The  powers  of  the  gov- 
ernment of  the  state  of  Arizona  shall  be 
divided  into  three  separate  departments,  the 
legislative,  the  executive,  and  the  judicial; 
and,  except  as  provided  in  this  Constitution, 
such  departments  shall  be  separate  and  dis- 
tinct, and  no  one  of  such  departments  shall 
exercise  the  powers  properly  belonging  to 
either  of  the  others." 

AH  political  power  is  inherent  in  the 
people,  and  governments  derive  their  just 
powers  from  the  consent  of  the  governed. 
This  is  not  a  mere  metaphor  that  sounds 
pleasing  to  the  ear,  nor  is  it  a  maxim  that 
may  not  have  a  concrete  application;  but  it 
is  a  vital  principle,  adhered  to  in  the  forma- 
tion of  the  government  of  this  state.  By 
their  Constitution,  the  legislative  authority 
was  vested  in  a  legislature,  consisting  of 
a  senate  and  a  house  of  representatives;  but 
the  people  reserved  the  power  to  propose 
laws  and  amendments  to  the  Constitution, 
and  to  enact  or  reject  such  laws  and  amend- 
ments at  the  polls,  independently  of  the 
legislature,  and  they  also  reserved,  for  use 
at  their  own  option,  the  power  to  approve 
or  reject  at  the  polls  any  act,  section,  or  part 
of  any  act  of  the  legislature.  The  people 
did  not  commit  to  the  legislature  the  whole 
lawmaking  power  of  the  state,  but  they 
especially  reserved  in  themselves  the  power 
to  initiate  and  defeat  legislation  by  their 
votes.  In  this  state  the  legislature  and  the 
people  constitute  the  lawmaking  power. 
This  is  important  when  we  come  to  con- 
sider the  adjudicated  cases  holding  that  if 
the  enrolment  or  original  record  of  the 
statute  is  regular  on  its  face, — that  is,  if 
the  act  is  framed  with  no  infirmity  on  its 
face,  and  is  duly  promulgated,  or  properly 
authenticated  and  deposited  in  the  proper 
office, — it  is  conclusively  presumed  to  have 
been  regularly  enacted,  the  record  is  invul- 
nerable to  attack,  and  proves  itself.  If 
such  sanctity  and  verity  may  be  given  to 
the  acts  of  the  delegated  representatives 
of  the  people  in  legislative  body  assembled, 
it  must  with  clearer  reason  and  with  greater 
force  be  given  to  the  act  of  the  sovereign 
itself,  the  source  of  all  governmental  power, 
the  record  of  which,  in  its  lawmaking  capac- 
ity, is  authenticated  and  promulgated  as 
the  Constitution  provides. 

Subdivision  5  of  §  1  of  article  4  of  the 
Constitution  provides:  "Any  measure  or 
amendment  to  the  Constitution  proposed  un- 
der the  initiative,  and  any  measure  to  which 
the  referendum  is  applied,  shall  be  referred 
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to  a  vote  of  the  qualified  electors,  and  shall 
become  law  when  approved  by  a  majority  of 
the  votes  cast  thereon,  and  upon  proclama- 
tion of  the  governor,  and  not  otherwise." 
In  the  case  at  bar  we  have  an  act  of  the 
legislature  deposited  in  the  office  of  the  sec- 
retary of  state,  the  legal  custodian  of  the 
laws.  The  act  is  authenticated  by  the  sig- 
natures of  the  speaker  of  the  house  of  rep- 
resentatives and  the  president  of  the  senate, 
with  the  approval  of  the  governor  thereon.* 
There  is  also  the  proclamation  of  the  gov- 
ernor, giving  the  whole  number  of  votes  cast 
for  and  against  such  measure  on  a  referen- 
dum thereof  to  the  people,  showing  it  to  be 
approved  by  a  majority  of  those  voting 
thereon;  the  governor  declaring  in  such 
proclamation  the  measure  to  be  law. 

It  does  not  follow,  from  the  power  of  the 
courts  to  declare  statutes  unconstitutional, 
that  they  can  go  behind  authenticated  and 
approved  statutes  for  the  purpose  of  inquir- 
ing whether  those  statutes  were  passed  in 
the  manner  prescribed  by  the  Constitution. 
Whether  the  courts  have  this  power  to  re- 
ceive other  evidence,  in  order  to  ascertain 
whether  the  lawmaking  power  has  con- 
formed to  constitutional  requirements,  has 
been  many  times  before  the  courts  of  this 
country,  and  has  met  with  no  little  difference 
of  opinion.  It  is  held  by  one  line  of  cases 
that  a  duly  authenticated,  approved,  and 
enrolled  statute  imports  absolute  verity,  is 
conclusive  that  such  an  act  was  passed  in 
every  respect  as  designated  by  the  Constitu- 
tion; and,  by  another,  that,  while  such 
authentication,  approval,  and  enrolment  are 
strong  prima  facie  evidence  that  it  was 
passed,  still  this  presumption  may  be  over- 
come by  proper  evidence.  If  the  question 
were  one  of  first  impression  in  this  juris- 
diction, we  would  be  persuaded  to  adhere  to 
the  doctrine  announced  in  that  class  of  cases 
holding  that  a  duly  enrolled  and  authenti- 
cated statute,  regular  on  its  face,  is  con- 
clusive of  the  fact  that  it  was  regularly 
passed,  and  that  the  courts  cannot  go  behind 
it  and  entertain  evidence  by  which  it  may  be* 
impeached.  Wherever  the  question  is  one 
of  first  impression,  this  rule  is  generally 
adopted,  while  in  some  states  the  courts  con- 
tinue to  follow  earlier  precedent,  and  adhere 
to  the  contrary  view;  but  this  is  not  always 
the  case,  however,  as  the  overruling  of  ear- 
lier cases  is  somewhat  common. 

Tliat  the  question  is  not  one  of  first  im- 
pression in  this  jurisdiction  we  cite  Graves 
V.  Alsap,  1  Ariz.  274,  26  Pac.  836,  and  Har- 
wood  V.  W^ntworth,  4  Ariz.  378,  42  Pac. 
1025.  In  the  latter  case  the  court  said: 
"For  a  court  to  permit  evidence  to  im- 
peacli  an  act  which  piirports  to  have  passed 
the  legislative  assembly,  attested  by  the  sig- 
natures  of  the  presiding  officers  of  the  re» 
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spective  houses  thereof,  approved  and  signed 
by  the  governor,  and  deposited  with  the 
officer  who  by  law  is  the  custodian  thereof, 
without  authority  by  constitutional  provi- 
sions clearly  expressed,  would  be  to  destroy 
the  independence  of  one  of  the  three  co-ordi- 
nate branches  of  our  government,  and  make 
the  legislative  department  subordinate  to 
the  judicial."  The  principle  enunciated  in 
the  case  is  further  illuminated  in  an  able 
concurring  opinion  by  Chief  Justice  Baker. 
This  case,  on  appeal  to  the  Supreme  Court 
of  the  United  States,  was  affirmed  by  that 
court  in  162  U.  S.  547,  40  L.  ed.  1069,  16 
Sup.  Ct.  Rep.  890,  upon  authority  of  Mar- 
shall Field  &  Co.'v.  Clark. 

The  question  was  first  presented  to  the 
Supreme  Court  of  the  United  States  for  de- 
cision in  1801,  as  a  pure  problem  of  consti- 
tutional law.    Mr.  Justice  Harlan,  speaking 
for   the  court  in  Marshall  Field  &  Co.  v. 
Clark,  143  U.  S.  649,  36  L.  ed.  294,  12  Sup. 
Ct.  Rep.  495,  in  an  able  opinion,  there  said: 
"Tliis  question  is  now  presented  for  the  first 
time  in  this  court.     It  has  received,  as'  its 
importance  required  that  it  should  receive, 
the     most     deliberate     consideration.     We 
recognize,  on  the  one  hand,  the  duty  of  this 
court,  from  the  performance  of  which  it  may 
not  shrink,  to  give  full  effect  to  the  provi- 
sions  of   the   Constitution   relating  to  the 
enactment    of    laws    that    are    to    operate 
wherever  the  authority  and  jurisdiction  of 
the   United  States  extends.     On  the  other 
hand,  we  cannot  be  unmindful  of  the  conse- 
quences that  must  result  if  this  court  should 
feel  obliged,  in  fidelity  to  the  Constitution, 
to  declare  that  ap  enrolled  bill  on  which  de- 
pend public  and   private   interests   of  vast 
magnitude,   and   which   has  been   authenti- 
cated  by  the   signatures   of   the   presiding 
officers  of  the  two  houses  of  Congress,  and  by 
the  approval  of  the  president,  and  been*  de- 
posited in  the  public  archives  as  an  act  of 
Congress,   was   not  in   fact   passed   by   the 
House   of  Representatives  and   the  Senate, 
and  therefore  did  not  become  a  law." 

The  court,  after  an  exhaustive  review  of 
the  authorities,  reached  a  unanimous  conclu- 
sion that  an  enrolled  bill,  regular  on  its  face, 
duly  authenticated  by  the  official  signatures 
of  the  presiding  officers  of  both  houses  of 
Congress,  is  an  official  attestation  by  the  two 
houses  that  such  bill  has  duly  and  regularly 
passed  Congress;  and  when  the  bill  thus  at- 
tested receives  the  approval  of  the  President, 
and  is  deposited  in  the  Department  of  State 
Recording  to  law,  its  authentication  as  a  bill 
that  has  passed  Congress  is  complete  and  un- 
impeachable, and  It  is  not  competent  to  show 
from  the  journals  of  either  house  of  Con- 
gress that  an  a«t  so  authenticated,  approved, 
and  deposited  did  not  pass  in  the  precise 
form  in  which  it  was  thus  signed  and  ap- 
44L,RJ1.{N.S.) 


proved,  or  that  it  was  not  passed  in  the 
manner  required  by  the  Constitution. 

We  make  the  following  extended  quota- 
tion from  the  case  of  State  ex  rel.  Reed  v. 
Jones,  6  Wash.  473,  23  L.R.A.  340,  34  Pac. 
201,  where  the  principle  is  very  logically  ad- 
vanced   and    forcibly    stated:      "But    it    is 
argued  with  great  force  on  the  part  of  the 
respondent  that  if  the  courts  do  not  look 
into  the  proceedings  of  the  legislature,  and 
set  aside  laws  when  not  enacted  with  the 
formalities  required  by  the  Constitution,  the 
legislature  can  at  pleasure  nullify  all  such 
provisions.    This  is  no  doubt  true,  and  it  is 
upon  this  line  of  reasoning  that  those  courts 
which  have  gone  behind  the  enrolled  bill  have 
justified  themselves  in  so  doing.  This  line  of 
reasoning  seems  to  assume  that  the  judicial 
department  is  charged  with  seeing  that  all 
the  mandatory  provisions  of  the  Constitu- 
tion are  complied  with.    But  is  this  a  rea- 
sonable construction,  in  view  of  the  theory 
of  our  government,  and  the  principles  enun- 
ciated in  our  Constitution?     Each  of  the 
three  departments  into  which  the  govern- 
ment is  divided  are  equal,  and  each  depart- 
ment should  be  held  responsible  to  the  people 
that  it  represents,  and  not  to  the  other  de- 
partments of  the  government,  or  either  of 
them.     What  are  the  respective  duties   of 
these  departments?     They   may   be   briefly 
stated  thus:     The  legislature  enacts  laws, 
and  is  commanded  by  the  Constitution  to 
enact  them  in  a  certain  way.    The  executive 
enforces  the  laws,  and  by  the  Constitution 
it  is  made  his  duty  to  take  certain  steps 
looking   towards   such  enforcement    in   the 
manner  prescribed  therein  upon  the  happen- 
ing of  certain  contingencies.     The  judicial 
department  is  charged  with  the  duty  of  in- 
terpreting the  laws,  and  adjudging   rights 
and   obligations   thereunder.     What   is  the 
law    upon   which    the   judicial    department 
must  thus  determine  rights  and  obligations? 
It  is,  first,  the   Constitution  of  the  state; 
second,  so  much  of  the  common  law  as  is  in 
force  here,  and  the  laws  of  the  legislature ; 
and,  third,  the  acts  of  the  executive  depart- 
ment in  those  matters  in  which,  under  the 
Constitution,  it  ia  given  the  power  to  exer- 
cise discretion  under  certain  contingencies. 
Such  being  the  respective  duties  of  the  sev- 
eral departments,   it  seems  to  us  that  the 
acts  of  each  of  them,  when  certified  as  •re- 
quired by   the   Constitution,  or  by   such   a 
universal  course  of  practice  as  to  have  the 
force  of  a  constitutional  provision,  should 
be  conclusive  upon  each  of  the  other  depart- 
ments; and  there  would  seem  to  be  no  more 
impropriety  in  the  legislature  seeking  to  go 
behind  the  final  record  of  a  court,  for  the 
purpose   of    determining  whether  or   not   it 
had  obeyed  the   constitutional  directions  in 
making  such  a  record,  than  there  would  b^ 
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in  the  courts  seeking  to  go  behind  the  ilnal 
record  made  by  the  legislative  department. 
As  we  have  seen,  the  executive,  under  the 
Constitution,  is  charged  with  doing  certain 
things  upon  certain  contingencies  happening, 
and  under  the  Constitution  he  is  given  no 
power  tlms  to  act  excepting  upon  such  con- 
tingency; yet  if  the  governor  determines 
that  such  contingency  exists,  and  acts  in 
pursuance  thereof,  no  court,  so  far  as  we 
have  been  able  to  see,  has  ever  sought  to  in- 
quire into  the  fact  as  to  whether  or  not  the 
contingency  upon  which  the  governor  had 
founded  his  action  in  fact  existed.  For  in- 
stance, under  the  Constitution,  the  governor 
is  authorized  to  convene  the  legislature  upon 
extraordinary  occasions,  and  there  would 
seem  to  be  the  same  reason  for  a  court  re- 
fusing to  give  force  to  his  proclamation  thus 
convening  the  legislature,  if,  upon  investiga- 
tion, it  found  that  the  extraordinary  occa- 
sion upon  which  the  governor  had  assumed 
to  act  did  not  in  fact  exist,  as  there  would 
be  to  go  back  of  the  record  made  by  the 
legislature.  To  preserve  the  harmony  of  our 
form  of  government,  it  must  be  held  that 
these  several  mandatory  provisions  are  ad- 
dressed to  the  department  which  is  called 
upon  to  perform  them,  and  that  neither  of 
the  other  departments  can  in  any  manner 
coerce  that  department  into  obedience  there- 
to. Courts  have  gone  behind  the  final  records 
of  the  legislative  department  upon  what 
seems  to  us  a  false  theory.  They  have  as- 
sumed that  the  mandatory  provisions  of  the 
Constitution  are  safer  if  the  enforcement 
thereof  is  intrusted  to  the  judicial  depart- 
ment than  if  so  intrusted  to  the  legislature; 
in  other  words,  they  have  acted  upon  the 
presumption  that  their  department  is  the 
only  one  in  wliich  sufficient  integrity  exists 
to  insure  the  preservation  of  the  Constitu- 
tion. How  the  courts  have  obtained  this 
idea  is  somewhat  difficult  to  ascertain;  but 
that  they  entertain  it,  and  have  allowed  it 
to  influence  their  decisions,  is  so  evident  that 
even  a  superficial  examination  of  such  de- 
cisions will  satisfy  anyone  of  the  fact." 

In  Indiana  it  is  held  tha/t  the  courts  can- 
not look  beyond  the  enrolled  act  to  ascertain 
whether  there  has  been  a  compliance  with 
the  requirements  of  the  Constitution  that  no 
bill  shall  be  presented  to  the  governor  with- 
in .two  days  next  previous  to  the  final  ad- 
journment.   Bender  v.  State,  53  Ind.  254. 

The  doctrine  that  an  enrolled  and  duly  au- 
thenticated bill  will  be  conclusively  pre- 
sumed to  have  been  passed  in  conformity  to 
the  requirements  of  the  Constitution,  as 
announced  in  the  case  of  Sherman  v.  Story, 
30  Cal.  253,  89  Am.  Dec.  93,  while  subse- 
quently departed  from  by  that  court,  has 
recently  been  cited  and  sustained  in  tliis  case 
of  Yolo  County  v.  Colgan,  132  Cal.  267,  84 
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Am.  St.  Rep.  41,  04  Pac.  407.  In  the  latter 
case  the  court  said:  "The  lawmaking  power 
of  this  state  is  vested  by  the  Constitution  in 
the  legislature;  and,  while  the  Constitution 
has  prescribed  the  formalities  to  be  ob- 
served in  the  passage  of  bills  and  the  crea- 
tion of  statutes,  the  power  to  determine 
whether  these  formalities  have  been  com- 
plied with  is  necessarily  vested  in  the  legis- 
lature itself,  since,  if  it  were  not,  it  would 
be  powerless  to  enact  a  statute.  The  Con- 
stitution has  not  provided  that  this  essential 
power  thus  vested  in  the  legislature  shall  be 
subject  to  review  by  the  courts,  while  it  has 
been  expressly  provided  that  no  person 
charged  with  the  exercise  of  powers  properly 
belonging  to  one  of  the  three  departments — 
the  legislative,  executive,  and  judicial — into 
which  the  powers  of  the  government  are 
divided  shall  exercise  any  functions  apper- 
taining to  either  of  the  others." 

In  Mississippi  the  subject  was  thus  dis- 
cussed in  Green  v.  Weller,  32  Miss.  690: 
"It  may  be  that  legislative  acts  may  be 
passed  without  a  compliance  with  the  re- 
quirements of  the  Constitution.  If  such 
defect  or  violation  appear  on  the  face  of  the 
act,  or  by  that  which  constitutes  the  rec- 
ord, which  can  be  judicially  noticed,  the 
power  of  the  court  to  determine  the  question 
is  indisputable.  But  if  the  proper  record 
shows  that  the  act  has  received  the  sanctions 
required  by  the  Constitution  as  evidence  of 
its  having  been  passed  agreeably  to  the  Con- 
stitution, and  its  provisions  be  not  repug- 
nant to  the  Constitution,  the  regularity  and 
stability  of  government  and  the  peace  of 
society  require  that  it  should  have  the  force 
of  a  valid  law." 

In  Cox  V.  Pitt  County,  146  N.  C.  584,  16 
L.R.A.(N.S.)  263,  60  S.  E.  516,  the  court 
had  under  consideration  the  question  as  to 
whether  proper  notice  had  been  given  as  re- 
quired by  the  Constitution  prior  to  the  en- 
actment of  the  law  in  question.  It  said: 
*'The  courts  will  not  go  behind  the  ratifica- 
tion of  the  act  to  ascertain  whether  notice 
has  been  given  in  accordance  with  §  12, 
art.  2,  of  the  Constitution  of  this  state. 
While  that  section  is  binding  upon  the  con- 
science of  the  general  assembly,  and  doubt- 
less is  intended  to  be  observed  by  that  body, 
the  courts  will  not  undertake  to  review  the 
action  in  that  respect  of  a  co-ordinate  de- 
partment of  the  state  government,  and  will 
conclusively  presume  from  ratification  that 
the  notice  has  been  given." 

In  Brodnax  v.  Groom,  64  N.  C.  244,  the 
question  was  upon  a  private  act  requiring 
thirty  days'  notice  of  application,  required 
by  article  2,  §  4,  of  the  Constitution,  and 
the  motion  was  to  prove  that  the  notice  had 
not  been  given.  The  court,  speaking  through 
Cliief  Justice  Pearson,  said:      "We  are  of 
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opinion  that  the  ratification  certified  by  the 
lieutenant  governor  and  the  speaker  of  the 
house  of  representatives  makes  it  a  'matter 
of  record/  which  cannot  be  impeached  before 
the  courts  in  a  collateral  way.  Lord  Coke 
says:  'A  record,  until  reversed,  importeth 
verity.'  There  can  be  no  doubt  that  acts 
of  the  legislature,  like  judgments  of  courts, 
are  matters  of  record,  and  the  idea  that  the 
'verity  of  the  record'  can  be  averred  against 
in  a  collateral  proceeding  is  opposed  to  all 
of  the  authorities.  The  .courts  must  act 
on  the  maxim  Omnia  prccsumuntur,  etc. 
Suppose  an  act  of  Congress  is  returned  by 
the  President  with  his  objections,  and  the 
Vice  President  and  the  Speaker  of  the  House 
certify  that  it  passed  afterwards  by  the 
constitutional  majority;  is  it  open  for  the 
courts  to  go  behind  the  record  and  hear 
proof  to  the  contrary?" 

In  Carr  v.  Coke,  116  N.  C.  223,  28  L.R.A. 
737,  47  Am.  St.  Rep.  801,  22  S.  E.  16,  it  was 
held  that  if  a  statute  regular  on  its  face 
and  in  due  form  is  ratified  and  approved  by 
the  genuine  signatures  of  the  presiding  of- 
ficers of  both  houses  of  the  legislature,  it 
is  conclusive  evidence  that  it  was  regularly 
and  legally  enacted,  and  the  courts  cannot 
go  behind  this  record  for  any  cause  to  as- 
certain how  such  record  was  established.  In 
a  very  forcible  concurring  opinion  in  this 
case,  Mr.  Justice  Montgomery  said:  "I  in- 
sist that  the  decision  of  the  court  in  this 
case  upholds  the  integrity  and  independence 
of  one  of  the  coequal  departments  of  the 
government,  and  preserves  the  power  and 
jurisdiction  of  the  two  involved  in  this  suit. 
It  is  better  for  us,  and  will  be  better  for 
posterity,  if  in  ca^es  where  fraud  and  deceit 
have  been  or  shall  be  practised  upon  the 
presiding  officers  of  the  senate  and  house, 
by  means  of  which  their  signatures  to  spuri- 
ous bills  have  been  obtained,  for  the  legis- 
lature to  be  convened  (if  an  adjournment 
was  had  before  discovery),  and  allowed  to 
correct  such  errors  or  mistakes,  than  that 
the  court  should  assume  a  jurisdiction  which 
does  not  belong  to  it,  and  thereby  begin  an 
^encroachment  upon  the  rights  of  the  legisla- 
tive department,  to  end  possibly  in  judicial 
tyranny,  the  basest  and  most  detestable  spe- 
cies of  oppression." 

In  Ex  parte  Wren,  63  Miss.  512,  56  Am. 
Rep.  825,  the  court,  in  a  vigorous  opinion, 
held  that  the  enrolled  act,  signed  by  the 
president  of  the  senate  and  the  speaker  of 
the  house  of  representatives  and  the  gov- 
ernor, is  the  sole  exposition  of  its  contents, 
and  the  conclusive  evidence  of  its  existence, 
and  it  is  not  allowable  to  look  further  to 
discover  the  history  of  the  act.  After  a  re- 
view of  the  adjudged  cases,  the  court  said: 
"Every  other  view  subordinates  the  legisla- 
ture, and  disregards  the  coequal  position 
44  L.R.A.(N.S.) 


in  our  system  of  the  three  departments  of 
government.  If  the  validity  of  every  act 
published  as  law  is  to  be  tested  by  exam- 
ining its  history,  as  shown  by  the  journals 
of  the  two  houses  of  the  legislature,  there 
will  be  an  amount  of  litigation,  difficulty, 
and  painful  uncertainty  appalling  in  its  con- 
templation, and  multiplying  a  hundredfold 
the  alleged  uncertainty  of  the  law.  Every 
suit  before  every  court,  where  the  validity 
of  a  statute  may  be  called  in  question  as 
affecting  the  right  of  a  litigant,  will  be  in 
the  nature  of  an  appeal,  or  writ  of  error,  or 
bill  of  review,  for  errors  apparent  on  the 
face  of  the  legislative  records,  and  the  jour- 
nals must  be  explored  to  determine  if  some 
contradiction  does  not  exist  between  the 
journals  and  the  bill  signed  by  the  presid- 
ing officers  of  the  two  houses.  What  is  the 
law  to  be  declared  by  the  court?  It  must 
inform  itself  as  best  it  can  what  is  the 
law.  If  it  may  go  beyond  the  enrolled  and 
signed  bill,  and  try  its  validity  by  the  record 
contained  in  the  journals,  it  must  perform 
this  task  as  often  as  called  on,  and  every 
court  must  do  it.  A  justice  of  the  peace 
must  do  it,  for  he  has  as  much  right  and 
is  as  much  bound  to  preserve  the  Constitu- 
tion and  declare  and  apply  the  law  as  any 
other  court,  and  we  will  have  the  spectacle 
of  examination  of  journals  by  justices  of  the 
peace,  and  statutes  declared  to  be  not  law 
as  the  result  of  their  journalistic  history, 
and  the  circuit  and  chancery  courts  will  be 
constantly  engaged  in  like  manner,  and  this 
court  will,  on  appeal,  have  often  to  try  the 
correctness  of  the  determination  of  the  court 
below  as  to  the  conclusion  to  be  drawn  from 
the  legislative  journals  on  the  inquiry  as  to 
the  validity  of  statutes  thus  tested.  .  .  . 
Let  the  courts  accept  as  statutes  duly  en- 
acted, such  bills  as  are  delivered  by  the 
legislature  as  their  acts,  authenticated  as 
such  in  the  prescribed  mode." 

Chief  Justice  Beaslev,  in  State  ex  rel. 
Pangborn  v.  Young,  32  N.  J.  L.  29,  men- 
tions that  in  the  frame  of  the  state  govern- 
ment there  are  three  co-ordinate  branches,. in 
all  things  equal  and  independent,  each  in 
its  sphere  the  trusted  agent  of  the  public; 
and  it  is  arrogating  an  authority  not  given 
to  the  judiciary,  to  inquire  into  the  veracity 
of  the  certificate  by  which  the  lawmaking 
power  authenticates  its  acts.  In  the  opin- 
ion of  the  court,  the  power  to  certify  to  the 
public  laws  which  have  been  enacted  is  one 
of  the  trusts  of  the  Constitution  to  the  de- 
partment of  the  state  government  charged 
with  such  duty. 

The  Texas  supreme  court  says:  "Our 
Constitution  provides  that,  after  the  passage 
of  a  bill,  it  sliall  be  signed  by  the  presiding 
officer  of  each  house  in  presence  of  the 
house;    and    we    are   of   the   opinion   that, 
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when  a  bill  has  been  so  signed  and  has  been 
submitted  to  and  approved  by  the  governor, 
it  was  intended  that  it  should  afford  eon- 
elusive  evidence  that  the  act  had  been  passed 
in  the  manner  required  by  the  Constitution. 
Such  being  the  rule  of  the  common  law,  we 
think,  in  the  absence  of  something  in  the 
Constitution  expressly  showing  a  contrary 
intention,  it  is  fair  to  presume  that  it  was 
intended  that  the  same  rule  should  prevail 
in  this  state.  There  is  no  provision  of  the 
Constitution  indicating  in  any  direct  man- 
ner such  contrary  intention;  and  the  fact 
that  it  is  provided  that  journalists  shall  be 
kept  and  that  certain  things  should  be  en- 
tered therein  we  think  insufficient  to  show 
any  such  purpose."  Williams  v.  Taylor, 
83  Tex.  667,  19  S.  W.  156. 

The  Kentucky  court  of  appeals,  in  a  per- 
suasive opinion,  has  held  that  the  enrolled 
bill  signed  by  the  presiding  offcers  and  ap- 
proved by  the  governor  was  conclusive  evi- 
dence of  its  passage  according  to  the  Consti- 
tution. The  court  observed :  "That  the  act 
or  successive  acts  of  some  agency  somewhere 
or  somehow  must  be  held  conclusive  is  en- 
tirely evident,  unless  we  open  the  doors  to 
all  competent  proof,  including  that  of  the 
member  on  the  floor,  an  absurdity  not  to  be 
thought  of.  .  .  .  The  enrolled  bill,  so 
attested  and  signed  and  approved  by  the  ex- 
ecutive, is  easy  of  access  and  inspection; 
but  what  shall  we  say  of  the  journals?  At 
the  session  at  which  the  law  now  under 
consideration  was  adopted,  those  records 
consist  of  over  4,000  pages.  They  seem  to 
have  been  hurriedly  and  imperfectly  indexed, 
as  in  the  nature  of  things  they  must  ever 
be.  The  assiduous  lawyer  who  plods  through 
these  volumes  may  fail  to  find  the  evidence 
of  an  important  step  required  by  the  Con- 
stitution to  support  a  statute  which  has 
been  promulgated  as  the  law  of  the  land, 
and  the  court  in  this  case  declares  as  a  mat- 
ter of  fact  that  the  prima  facie  law  so  pro- 
mulgated is  not,  in  fact,  the  law.  In  an  ad- 
joining circuit  the  court  is  more  fortunate, 
and  the  missing  step  is  found,  or  the  erro- 
neous entry  is  found  corrected  elsewhere  in 
the  record.  So  the  law  is  upheld,  and  this 
confusing  result  will  be  reached,  not  be- 
cause the  law  depends  upon  the  testimony 
or  the  pleadings  in  any  given  ease,  for  the 
courts  must  take  judicial  notice  of  the  jour- 
nals, if  they  are  controlling,  as  well  as  of 
the  signatures  of  the  presiding  officers,  if 
these  are  to  be  held  conclusive;  but  the  con- 
fusion comes  from  the  nature  of  the  record 
to  be  inspected.  This  is  usually  prepared  by 
the  subordinate  officers  hurriedly,  amidst 
the  excitement  and  confusion  incident  to 
legislative  bodies,  and  with  small  concern 
for  those  details  which  are  to  become  bo  im- 
portant if  the  record  is  to  be  subjected  to 
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judicial  scrutiny."  Lafferty  v.  Huffman, 
09  Ky.  80,  32  L.R.A.  203,  35  S.  W.  123. 

The  doctrine  we  adhere  to  is  affirmed  in 
the  following  ca^es:  Lyons  v.  Woods,  153 
U.  S.  649,  38  L.  ed.  854,  14  Sup.  Ct.  Rep. 
959;  People  v.  Devlin,  33  N.  Y.  269,  88  Am. 
Dec.  377;  Hunt  v.  Van  Alstyne,  25  Wend. 
605;  People  ex  rel.  Purdy  v.  Highway 
Comrs.  54  N.  Y.  276,  13  Am.  Rep.  581; 
Evans  v.  Browne,  30  Ind.  514,  95  Am.  Dec. 
710;  )Varner  v.  Beers,  23  Wend.  103,  at 
page  172;  Fouke  v.  Fleming,  13  Md.  392; 
Clare  v.  State,  5  Iowa,  510;  Duncombe  v. 
Prindle,  12  Iowa,  1.;  Eld  v.  Gorham,  20 
Conn.  8;  Weeks  v.  Smith,  81  Me.  538,  18 
Atl.  325;  Bender  v.  State,  53  Ind.  254; 
Narregang  v.  Brown  County,  14  S.  D.  357, 
85  N.  W.  602;  State  ex  rel.  Lavin  v.  Bacon, 
14  S.  D.  394,  85  N.  W.  605;  State  ex  rel. 
Scarborough  v.  Robinson,  81  N.  C.  409; 
Standard  Underground  Cable  Co.  v.  Atty. 
Gen.  46  N.  J.  Eq.  270,  19  Am.  St.  Rep.  39*4, 
19  Atl.  733;  Passaic  County  v.  Stev- 
enson, 46  N  J.  L.  173;  People  v. 
Burt,  43  Cal.  560;  State  ex  rel.  Herron  v. 
Smith,  44  Ohio  St.  348,  7  N.  E.  447,  12  N. 
E.  829;  State  ex  rel.  George  v.  Swift,  10  Nev. 
176,  21  Am.  Rep.  721 ;  McLane  v.  Paschal,  8 
Tex.  Civ.  App.  398,  28  S.  W.  711 ;  Usener  v. 
State,  8  Tex.  App.  177,  181;  Donaldson  v. 
State,  15  Tex.  App.  25;  Ex  parte  Tipton,  28 
Tex.  App.  438,  8  L.R.A.  326,  13  S.  W.  610; 
People  ex  rel.  Haller  v.  Clayton,  5  Utah. 
698,  18  Pac.  628;  Ritchie  v.  Richards, 
14  Utah,  345,  353,  47  Pac.  670;  State  ex  rel. 
Reed  v.  Jones,  6  Wash,  452,  473,  23  L.R.A. 
340,  34  Pac.  201 ;  Comstock  v.  Tracey  (C.  C.) 
46  Fed.  162,  171;  Mathis  v.  State,  31  Jia. 
291,  12  So.  681;  Home  Teleg.  Co.  v.  Nash- 
ville, 118  Tenn.  1,  101  S.  W.  770,  11  Ann.  Cas. 
824. 

The  cases  cited  may  be  distinguished  in 
particulars,  but  the  principle  announced  and 
adhered  to  is  that  the  judicial  department 
must  keep  within  its  sphere;  that  it  must 
not  arrogate  to  itself  a  superiority  over  the 
other  two  co-ordinate  and  coequal  depart- 
ments of  the  government,  and  erect  itself 
into  a  tribunal  to  watch  with  jealous  scru- 
tiny the  acts  confided  by  the  fundamental 
law  to  another  department;  in  short,  the 
doctrine  that  the  records  of  the  legislative 
and  executive  departments  of  the  govern- 
ment, when  promulgated  and  authenticated 
and  deposited  with  the  legal  custodian  there- 
of, as  provided  in  the  Constitution,  import 
a  verity  which  is  conclusive  upon  the  judi- 
cial department,  and  which  record  may  not 
h<i  impeached  by  any  evidence  aliunde  such 
record,  is  sturdily  vindicated  in  them  all. 

Indeed,  the  courts-  that  have  taken  a  con- 
trary view  are  generally  receding  from  the 
position.  In  an  Illinois  case  the  court  says: 
"We  are  not.  however,  prepared  to  say  that 
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a  different  rule  might  not  have  subserved 
the  public  interest  equally  well,  leaving  the 
legislature  and  the  executive  to  gruard  the 
public  interest  in  this  regard,  or  to  become 
responsible  for  its  neglect."  People  v. 
Starne,  35  III.  121,  reading  at  page  136,  85 
Am.  Dec.  348. 

In  State  ex  rel.  Casper  v.  Moore,  37  Neb. 
13,-  55  N.  W.  209,  occurs  the  following: 
"Were  the  question  a  new  one  in  this  state, 
we  would  say  that  a  bill  duly  deposited  in 
the  office  of  the  secretary  of  state,  bearing 
the  signatures  of  the  presiding  officers  of 
the  respective  houses  of  the  legislature  and 
and  of  the  governor,  imports  absolute  ver- 
ity, and  that  the  courts  could  not  look  be- 
yond the  signatures  of  these  officers  to  as- 
certain what  either  house  has  done  as  to 
any  items  in  said  bill." 

Mr.  Sutherland,  in  the  latest  edition  of 
his  work  on  Statutory  Construction,  says: 
"It  is  no  longer  true  that  *in  a  large  major- 
ity of  the  states*  the  courts  have  held  that 
the  enrolled  act  may  be  impeached  by  a  re- 
sort to  the  journals.  A  comparison  will 
show  that  the  courts  are  now  about  equally 
divided  on  the  question.  The  current  of 
judicial  decision  in  the  last  ten  years  has 
been  strongly  against  the  right  of  the 
courts  to  go  back  of  the  enrolled  act.  Un- 
doubtedly the  decision  of  the  Supreme  Court 
of  the  United  States  in  Field  v.  Clark  has 
had  much  to  do  in  creating  and  augmenting 
this  current;  but  it  may  also  be  due  to  the 
greater  simplicity,  certainty,  and  reason- 
ableness of  the  doctrine  which  holds  the 
enrolled  act  to  be  conclusive.  Many  courts 
and  judges,  while  feeling  compelled  to  fol- 
low former  decisions  holding  that  the  en- 
rolled act  may  be  impeached  by  the  jour- 
nals, have  done  so  reluctantly,  and  have  ex- 
pressed doubts  as  to  the  validity  of  the  doc- 
trine, and  in  many  cases,  as  will  appear  in 
the  following  sections,  have  qualified  and 
restricted  it  in  important  particulars." 
1  Sutherland,  Stat.  Constr.  p.  72,  second  edi- 
tion by  Lewis. 

If  a  properly  enrolled  and  authenticated 
act  of  the  legislature  speaks  verity,  surely 
that  same  act,  fortified  by  the  approval  of  a 
majority  of  the  qualified  voters  of  the  state, 
and  the  proclamation  of  the  governor,  is- 
sued under  a  mandate  of  the  Constitution 
declaring  the  act  has  become  and  is  a  law, 
is  doubly  strengthened  as  a  record  of  unim- 
peachable character.  Indeed,  we  feel  that 
we  could  re.«it  our  decision  of  this  question, 
without  the  support  of  analogous  reason  as 
applied  to  legislative  acts,  upon  the  plain 
language  of  the  constitutional  provision  that 
any  measure  shall  become  law  when  ap- 
proved by  a  majority  vote  and  proclaimed 
as  such  by  the  governor.  These  are  man- 
datory provisions  of  the  Constitution,  and 
44  L.R.A.(N.S.) 


they  attach  no  other  condition  to  a  referred 
measure  becoming  a  law  than  approval  by 
the  electorate  and  the  governor**  proclama- 
tion.     Other    conditions    could    have    been 
imposed,  and  their  omission  must  have  been 
intentional,  and  for  the  express  purpose  of 
preventing  judicial  interference  in  matters 
wholly  legislative  and  executive.    We  agree 
with  those  courts  that  maintain  that  each 
department  of  government  should   in  fact, 
as  well  as  in  theory,  be  independent  of  the 
other.    Mandatory  provisions  of  the  Const!' 
tution  as  to  the  making  of  laws  are  directed 
to  the  attention  of  the  legislative  depart- 
ment, and  are  binding  on  the  conscience  of 
those  whose   duty   it   is   to  observe   them. 
This  is  likewise  true  of  the  executive  and 
judicial    departments   within   tbeir   sphere. 
Until  the  people,  through  their  fundamental 
law,  shall   require  the  courts  to  supervise 
and  direct  the  actions  of  the  other  depart- 
ments in  the  process  of  making  laws,  we 
shall  adhere  to  the  theory  of  government 
that  those  departments  are  responsible  to 
the  people  for  any  neglect  of  duty,  and  not 
to  the  courts,  and  that  their  records,  when 
authenticated  as  required  by  the  Constitu- 
tion and  presented  to  this  department,  will 
import  absolute  verity,  and  conclude  us  from 
going  beyond  such  records  to  impeach  them. 
As  before  stated  in  this  opinion,  the  courts 
have  power,  and  will  not  refuse  to  exercise 
it,   if  timely   invoked,   to  command   or   re- 
strain  merely  ministerial   acts   of  the  ad- 
ministrative officers.    Consummated  or  coq»- 
pleted  acts  we  will  not  annul  for  reasons 
that  might  have  possessed  merit,  if  urged 
at  the  proper  time.     In  Constitutional  Pro- 
hibitory Amendment,  24  Kan.  700,  a  case 
in  some  respects  similar  to  this  one,  that 
court,    speaking    through    Justice     Brewer, 
afterwards  associate  justice  of  the  Supreme 
Court  of  the   United  States,   at  page  720, 
said:     "After  the   contest  was  ended   and 
the  election  over,  the  claim  is  for  the  first 
time  made  that  after  all  there  was  nothing 
in  fact  before  the  people;  that  this  whole 
canvass,  excitement,  and  struggle  was  simply 
a   stupendous   farce,   meaning   nothing,   ac- 
complishing nothing.    This  is  a  government 
of   the  people,  by  the  people,  and  for   the 
people.     This    court   has   again   and   again 
recognized  the  doctrine  lying  at  the  founda- 
tion of  popular  governments,  that  in  elec- 
tions the  will  of  the  majority  controls,  and 
that    mere    irregularities    or    informalities 
in  the  conduct  of  an  election  are  impotent  to 
thwart  the  expressed  will  of  such  majority. 
Gilleland  v.  Schuyler,  9  Kan.  569;   Morris 
V.   Vanlaningham,   11   Kan.  269;    Wildman 
V.  Anderson,  17   Kan.   344;   Jones  v.  Cald- 
well, 21  Kan.  186;  Lewis  v.  Bourbon  County, 
12  Kan.   186.     In   the  opinion  of  the  case 
last  cited,  we  said,  speaking  of  a  case  some- 


478 


ARIZONA  SUPREME  COURT. 


Nov. 


what  similar:  'Notwithstanding  the  efilcnce 
of  the  statute  and  the  omissions  of  the  order, 
an  election  would  doubtless  be  valid,  where 
the  people  generally  acquiesced  in  the  man- 
ner and  took  part  in  the  election.*  We  could 
not  have  used  language  more  apt  if  we  had 
been  anticipating  this  very  case.  While 
estoppel  may  not  technically  bind  either 
party  to  an  election,  yet  where  a  mere  de- 
fect of  form  exists,  which  may,  if  presented 
seasonably,  be  fully  corrected,  and  is  not 
suggested  until  after  the  election  is  over, 
there  is  eminent  justice  in  applying  the  prin- 
ciples of  estoppel,  and  holding  that  they 
who  have  gone  to  trial  on  the  merits  shall 
not,  when  beaten  there,  go  back  to'  an 
amendable  defect  in  the  preliminary  pro- 
ceedings." 

It  appearing  that  the  act  in  question  is, 
and  was  at  the  time  appellant  is  charged 
with  its  violation,  a  valid  exercise  of  legis- 
lative power,  and  a  subsisting  law  under  the 
police  power  of  the  state,  it  is  the  duty  of 
the  courts  to  administer  it  as  such. 

There  appearing  in  the  record  no  error 
prejudicial  to  any  substantial  right  of  the 
defendant,  the  judgment  of  the  lower  court 
is  affirmed. 


OKIiAHOMA  SUPREME  COURT. 

ST.   LOUIS   &   SAN   FRANCISCO   RAIL- 
ROAD COMPANY,  Appt., 

V. 

A.  J.  LANGER  et  al. 


(29  Okla.  691,  119  Pac.  126.) 

Interstate  commerce  —  state  regulation 
—  stopping  train. 

Where  an  order  of  the  corporation  com- 
mission requiring  an  interstate  train  to  be 
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stopped  on  flag  at  a  junction  point  or  sta- 
tion appears  to  be  desirable  for  the  public 
and  necessary  for  the  public  convenience, 
and  proper  and  adequate  facilities  are  not 
otherwise  afforded  for  such  point,  its  size 
and  importance  being  considered,  in  connec- 
tion with  the  service  required  on  account 
of  its  being  a  junction  point,  the  same  will 
not  be  disturbed  on  ap]ieal. 

(Dunn,  J.,  dissents.) 

(November  14,  1911.) 

APPEAL  by  defendant  from  an  order  of 
the  Corporation  Commission  requiring 
defendant  to  stop  certain  trains  on  flag  at 
a  given  junction  point  or  station.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  F.  Evans  and  R.  A.  Klein- 
sclimidt,  for  appellant: 

An  order  of  the  corporation  commission 
requiring  the  stoppage  of  a  train  engaged 
in  interstate  commerce  cannot  be  upheld 
where  adequate  and  reasonable  facilities  are 
already  provided,  and  in  determining 
whether  the  facilities  are  adequate,  there 
must  be  taken  into  consideration  all  facts 
which  would  have  a  bearing  upon  the  ques- 
tion of  convenience  and  cost. 

St.  Louis  &  S.  F.  R.  Co.  v.  Reynolds,  26 
Okla.  804,  138  Am.  St.  Rep.  1003,  110  Pac. 
668;  Atlantic  Coast  Line  R.  Co.  v.  Wharton, 
207  U.  S.  328,  52  L.  ed.  230,  28  Sup.  Ct. 
Rep.  121;  Herndon  v.  Chicago,  R.  I.  &  P. 
R.  Co.  218  U.  S.  135,  64  L.  ed.  970,  30  Sup. 
Ct.  Rep.  633;  Wyandotte  v.  Frisco   (1908) 

—  Okla.  — ;    Commercial   Club  v.   Frisco, 

—  Okla.  — . 

The  order  of  the  corporation  commission 
is  an  unjust  and  unreasonable  interference 
with,  and  a  burden  upon,  interstate  com- 
merce, and  is  such  a  regulation  of  interstate 
commerce  as  is  prohibited  to  the  states  by 
the  commerce  clause  of  the  Constitution  of 
the  United  States. 

Henderson  v.  New  York    (Henderson  v. 


iVofc.  —  Poirer   to   compel   stoppage   of 
trains  at  stations. 

This  is  a  continuation  of  the  note  to 
Missouri,  K.  &  T.  R.  Co.  v.  State,  29  L.R.A. 
(N.S.)  159,  and  also,  with  respect  to  re- 
quiring stoppage  of  trains,  of  the  notes  to 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v. 
Railroad  Commission,  17  L.R.A. (N.S.)  821, 
and  Peterson  v.  State,  14  L.R.A. (N.S.)  293. 
As  to  the  right  of  municipal  corporations 
to  compel  interurban  cars  to  stop  for 
passengers,  see  note  to  Townsend  v.  Circle- 
ville,  16  L.R.A.(N.S.)  914. 

In  general. 

In  determining  the  validity  of  an  order 
of  a  railroad  commission  requiring  an  in- 
terstate railway  company  to  stop,  pursuant 
to  statute,  two  of  its  passenger  trains  each 
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way  daily,  at  a  station  of  about  260  in- 
habitants, the  court  in  a  late  and  important 
Wisconsin  case,  Chicago,  B.  &  Q.  R.  Co.  v. 
Railroad  Commission,  —  Wis.  — ,  140  N. 
W.  206,  discusses  generally,  as  applied  to 
botli  domestic  and  interstate  passenger 
trains,  the  aforesaid  statute,  which  pro- 
vides that  every  railroad  corporation  oper- 
ating within  the  state  shall  maintain  a  sta- 
tion in  every  village  having  a  postoffice  and 
containing  200  inhabitants  or  more  within 
^  of  a  mile  of  its  line,  and  shall  stop  at 
least  one  passenger  train  each  way  each  day 
at  such  station,  if  trains  are  run  on  the 
road  to  that  extent,  and,  if  four  or  more 
passenger  trains  run  each  way  daily,  at 
least  two  passenger  trains  each  way  each 
day  shall  be  stopped  at  every  such  station. 
It  seems  that  the  statute  delegates  only 
judicial  functions  to  the  court  by  empower- 
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Wickham)  92  U.  S.  259,  23  L.  ed.  543; 
Hannibal  &  St.  J.  R.  Co.  v.  Huscn,  95  U.  S. 
465,  24  L.  ed.  627;  Leisy  v.  Hardin,  135 
l\  S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681;  Mississippi  R. 
Commission  v.  Illinois  C.  R.  Co.  203  U.  S. 
335,  51  L.  ed.  209,  27  Sup.  Ct.  Rep.  90; 
Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207 
U.  S.  328,  52  L.  ed.  230,  28  Sup.  Ct.  Rep. 
121;  Herndon  v.  Chicago,  R.  I.  &  P.  R.  Co. 
218  U.  S.  135,  54  L.  ed.  970,  30  Sup.  Ct, 
Rep.  633. 

Mr.  C.  J.  Davenport  for  appellees. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

A  petition  was  filed  by  the  appellees  be- 
fore the  corporation  commission,  praying 
that  the  appellant  be  required  to  stop  on 
flag  at  Davenport  station  certain  trains,  to 
wit,  Nos.  407  and  408.  After  the  hearing, 
said  trains  were  ordered  to  be  stopped  as 
prayed  for. 

The  Atchison,  Topeka,  &  Santa  Fe  Rail- 
way line  intersects  that  of  appellant  at  said 
station,  which  has  a  population  of  about 


800  people.  The  order  of  the  commission 
should  not  be  disturbed  by  this  court,  unless 
it  is  unjust  and  unreasonable.  Missouri, 
K.  &  T.  R.  Co.  V.  Stete,  24  Okla.  331,  103 
Pac.  613;  Chicago,  R.  I.  &  P.  R.  Co.  v.  State, 
24  Okla.  370,  24  L.R.A.(N.S.)  393,  103  Pac. 
017;  Atchison,  T.  &  S.  F.  R.  Co.  v.  State, 
23  Okla.  210,  21  L.R.A.(N.S.)  908,  100  Pac. 
11;  Id.  23  Okla.  510,  101  Pac.  262;  Kansas 
City,  M.  &  O.  R.  Co.  v.  State,  25  Okla.  715, 
107  Pac.  912;  Ft.  Smith  &  W.  R.  Co.  v.  State, 
26  Okla.  866,  108  Pac.  407.  It  does  not 
appear  that  the  stopping  of  said  trains  on 
flag  for  the  putting  off  or  taking  on  of  pas- 
sengers would  result  in  severe  detriment 
and  hindrance  to  interstate  traffic.  It  is 
insisted,  however,  that  if  tihe  appellant  is 
required  to  stop  trains  at  this  junction,  it 
may  be  required  to  stop  the  same  at  like 
or  similar  points,  eventually  resulting  in 
hindering  interstate  traffic. 

Under  the  exercise  of  the  police  power, 
the  appellant  may  be  required  to  afford  ade- 
quate facilities  for  the  local  or  intrastate 
passengers.  The  commission  found  that  at 
such   junction    point    the    trains    that    are 


ing  it  to  pass  upon  the  lawfulness  or  rea- 
sonableness of  a  railroad  commission's  or- 
der. The  court  can  exercise  no  adminis- 
trative functions  in  an  action  under  the 
statute  to  invalidate  an  order  of  the  com- 
mission, and  consequently  where,  as  in  this 
case,  the  commission  made  the  order  not 
based  on  its  discretion,  but  upon  the  stat- 
ute, the  only  question  presented  in  an  ac- 
tion to  invalidate  it  was  the  lawfulness  of 
the  order,  which  raised  the  question  of  the 
constitutionality  of  the  statute  under  which 
it  was  passed. 

The  plaintiff  company  operated  no  do- 
mestic trains  within  the  state,  and  the 
statute  and  order  of  the  railroad  commis- 
sion left  it  optional  with  the  company  to 
stop  one  of  its  interstate  trains,  or  put  on 
an  extra  train  that  should  make  the  re- 
quired stop.  The  court  upholds  the  stat- 
ute against  the  contention  that  it  is  unrea- 
sonable, saying  that,  while  the  population  of 
the  station  in  question  is  only  260,  yet  al- 
most 3,000  people  are  served  by  the  rail- 
way at  that  point;  that  the  placing  of  the 
population  as  low  as  200  does  not  appear 
so  unreasonable;  that  the  statute  affects 
only  one  train,  if  three  or  less  are  run  daily, 
and  if  four  or  more  are  run  daily  each  way, 
it  affects  only  two;  that  it  leaves  the  road 
to  run  unhampered  as  many  more  trains 
per  day  as  it  desires.  It  is  Md  that  the 
statute  has  suitable  relation  to  the  public 
need  and  convenience,  is  founded  upon  an 
appropriate  basis  of  classification,  and  can- 
not judicially  be  declared  to  require  more 
than  reasonably  adequate  passenger  service 
for  the  stations  embraced  within  its  terms. 

The  court  also  holds  the  order  of  the 
railroad  commission  lawful  against  the  con- 
tention that  it  is  confiscatory  in  that  it 
operates  to  take  plaintiff's  property  with- 
44  L.R.A.(N.S.) 


out  due  process  of  law,  saying  that,  while 
to  put  on  an  extra  local  train  each  way 
daily  would  cost  about  $7,000  per  month, 
and  that  the  estimated  receipts  would  not 
equal  the  expense,  it  was  not  shown  that 
the  whole  passenger  revenue  of  the  railroad 
within  the  state  was  not  ample  to  meet  the 
additional  expense  with  a  fair  margin  of 
profit;  that  even  if  that  were  not  so,  if  the 
service  required  was  a  reasonable  one,  it  is 
no  answer  to  say  that  it  would  have  to  be 
performed  at  a  financial  loss. 

In  arriving  at  its  decision  the  court  em- 
phasizes the  following  principles: 

An  accommodation  freight  train  is  not 
included  in  the  terms  of  this  statute. 

The  legislature,  under  the  rule  that  it 
cannot  exhaust  or  diminish  its  own  power 
by  conferring  the  right  on  subordinate  com- 
missions or  bodies  to  exercise  administra- 
tive functions,  has  the  power  specifically  to 
legislate  with  regard  to  the  stoppage  of 
trains  at  stations  within  the  state,  although 
it  has  previously  delegated  to  the  railroad 
commission  general  powers  over  the  same 
subject. 

Every  station  is  entitled  to  reasonably 
adequate  domestic  and  interstate  service. 

A  state  has  the  right  to  demand  reason- 
ably adequate  interstate  as  well  as  domes- 
tic service  at  any  station  within  its  bor- 
ders. 

This  case  is  further  discussed  infra,  with 
respect  to  interstate  trains,  under  the  head- 
ing "Interstate.** 

It  is  said  by  the  court  in  Gulf  &  S.  I. 
R.  Co.  V.  Mississippi  R.  Commission,  94 
Miss.  124,  49  So.  118,  that  the  railroad  com- 
mission should  have  authority  to  require 
railroad  companies  to  stop  their  trains  at 
the  intersection  of  another  railroad  without 
regard  to  whether  a  regular  depot  or  stop- 
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stopped  by  appellant  for  the  purpose  of  put- 
ting off  and  taking  on  passengers  do  not  af- 
ford adequate  facilities  for  such  purpose. 
Such  finding  comes  to  this  court  witli  the 
presumption  of  being  correct,  just,  and  rea- 
sonable, and  we  are  not  permitted  to  dis- 
turb the  same  until  the  contrary  affirma- 
tively appears. 

We  do  not  understand  that  the  commis- 
sion required  said  trains  to  be  stopped 
solely  because  it  is  a  junction  point.  To 
arbitrarily  require  interstate  trains  to  stop 
at  a  junction  point,  solely  because  it  was 
such,  or  at  all  junction  points  within  the 
state,  would  be  such  an  interference  with 
interstate  commerce  as  is  not  permitted  un- 
der the  decisions  of  the  Supreme  Court  of 
the  United  States,  which  are  controlling  on 
this  court.  Hemdon  v.  Chicago,  R.  I.  &  P. 
R.  Co.  218  U.  S.  136,  54  L.  ed.  970,  30  Sup. 
Ct.  Rep.  633. 

It  must  be  understood  that  we  do  not  af- 


firm the  order  of  the  commission  solely  on 
the  ground  that  this  interstate  train  is  re- 
quired to  stop  at  a  junction,  but  we  take 
into  consideration  the  fact  of  its  being  a 
junction  point,  the  size  of  the  place,  and 
the  reasonable  requirement  of  facilities  for 
the  intrastate  trafHc.  The  corporation  com- 
mission having  made  the  order  requiring  the 
stopping  of  such  trains,  and  it  being  prima 
facie,  or  presumed  to  be,  correct,  just,  and 
reasonable,  such  presumption  has  not  been 
affirmatively  overcome  in  this  court,  and, 
under  such  finding  and  presumption,  we 
reach  the  conclusion  that  the  order  should 
be  affirmed. 

The  order  is  affirmed. 

Turner,  Ch.  J.,  and  Hayes,  and  Kane^ 
JJ.,  concur. 

Dann,  J.,  dissents. 


ping  place  is  maintained  or  not,  when  the 
public  convenience  may  require  it;  but  that 
this  authority  must  oome  from  the  legisla- 
tive branch  of  the  state  government,  and 
not  by  judicial  construction. 

And  in  this  case  it  is  held  that  the  legis- 
lative authority  to  determine  complaint 
made  of  any  time  schedule,  and  to  make  any 
change  deemed  proper  therein,  confers  upon 
the  commission  authority  only  to  regulate 
the  time  at  which  any  train  should  arrive 
and  depart  from  any  regular  stopping  place, 
and  cannot  be  so  construed  as  to  confer  upon 
the  commission  the  right  to  compel  a  rail- 
road company  to  stop  a  passenger  train  at 
a  point  other  than  a  regular  station. 

It  is  also  held  that  while  that  clause  of 
an  act  which  provides  that  ''every  railroad 
shall  establish  and  maintain  such  depots  as 
shall  be  reasonably  necessary  for  the  public 
convenience,  and  shall  stop  such  of  its  pas- 
senger and  freight  trains  at  any  depot  as 
the  business  and  public  convenience  shall 
require,"  confers  upon  the  commission  the 
authority  to  compel  any  railroad  company 
to  stop  any  of  its  trains,  whether  passenger 
or  freight,  at  any  depot  along  its  line,  that 
clause  of  the  act  which  empowers  the  com- 
mission "to  cause  all  passenger  trains  to 
permit  passengers  to  get  on  and  off  in  a 
city  at  any  place  other  than  at  the  depot 
where  it  is  for  the  convenience  of  the  trav- 
eling public"  clearly  .negatives  the  conten- 
tion that  the  commission  has  authority  to 
compel  a  railroad  company  to  stop  its  pas- 
senger trains  at  the  intersection  of  any 
other  railroad  which  is  not  within  the  limits 
of  any  city,  at  which  point  it  had  no  regu- 
lar depot  or  stopping  place,  and  wait  thirty 
minutes  for  the  train  of  another  railroad, 
and  at  such  point  receive  and  discharge 
passengers. 

An  order  of  the  board  of  public  utility 
commissioners,  requiring  the  railroad  com- 
pany to  stop  such  trains  as  arc  run  on  Sun- 
days at  a  given  station,  is  held  in  Qoei^n 
44  L.RwA.(N.S.) 


Grove  Camp  Meeting  Asso.  v.  Public  Utility 
Comrs.  82  N.  J.  L.  309,  82  Atl.  306,  not 
void  as  being  in  conflict  with  the  vice  and 
immorality  act;  for  it  does  not  require  the 
running  of  trains  on  Sunday,  but  simply 
compels  such  as  are  run  to  serve  the  public 
without  discrimination. 

So,  an  order  of  a  corporation  commission 
directing  stoppage  of  two  trains  at  a  place 
known  as  Craig  Switch,  the  community  ad- 
jacent thereto  being  rich  in  agriculture  and 
thickly  populated,  was  upheld  by  the  court 
in  Missouri,  K.  &  T.  R.  Co.  v.  State,  28 
Okla.  610,  115  Pac.  770,  there  being  no  evi- 
dence that  the  stops  would  interfere  with 
present  connections. 

So,  where  the  corporation  commission  de- 
nied a  petition  for  the  establishment  and 
maintenance  of  a  depot  and  agent  at  a  small 
town  located  in  a  thickly  settled  agricul- 
tural community,  the  court  in  Stepp  v. 
Wichita  Falls  &  N.  W.  R.  Co.  29  Okla.  71, 
116  Pac.  1012,  held  that  the  petition  should 
be  granted  to  the  extent  of  requiring  the 
erection  and  maintenance  of  a  spur  or 
switch  at  which  one  trainr  each  way  each 
day  should  be  stopped,  on  flag,  for  the  em- 
barking and  disembarking  of  passengers  and 
the  delivering  of  prepaid  freight,  and  the 
receiving  of  shipments  where  the  freight 
was  permitted  to  be  paid  at  the  point  of 
destination. 

In  State  v.  Chicago,  B.  &  Q.  R.  Co.  239 
Mo.  196,  143  S.  W.  785,  a  statute  requiring 
all  persons  or  corporations  operating  any 
railroad  in  the  state  of  Missouri  to  run  at 
least  one  regular  passenger  train  everyday 
over  all  lines,  and  to  stop  such  trains  at 
all  regular  stations  along  the  line  of  such 
railroad  for  the  purpose  of  receiving  and 
discharging  passengers,  was  held  constitu- 
tional. The  right  to  compel  the  stoppage 
of  trains,  however,  was  not  in  controversy, 
but  the  controverted  question  was  as  to  the 
right  to  compel  the^  operation  of  the  train 
"everyday"  i^^cluding  Sunday. 


1911. 
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Interstate. 

For  other  cases  as  to  the  right  to  require 
the  stopping  of  interstate  and  mail  trains, 
see  note  to  Peterson  v.  State,  H  L.R.A. 
(N.S.)  293,  and  Missouri,  K.  &  T.  R.  Co. 
V.  State,  29  L.R.A.(N.S.)    159. 

The  statute  set  out  in  Chicago,  B.  &  Q. 
R.  Co.  V.  Railroad  Commission,  —  Wis.  — , 
140  N.  W.  296,  at  the  beginning  of  this 
note,  where  this  case  is  generally  discussed, 
is  held  not  invalid  as  applied  to  interstate 
trains  as  interfering  with  interstate  com- 
merce, nor  unreasonable.  The  court  says 
that  the  objection  that  requiring  the  plain- 
tiff company  to  stop  one  of  its  limited  inter- 
state trains  would  seriously  interfere  with 
its  through  traffic,  as  competition  is  keen 
and  time  is  of  the  essence  of  such  traffic, 
becomes  untenable,  since  the  primary  duty 
of  a  carrier  is  to  give  reasonably  adequate 
service  to  stations  along  its  line  and  since 
the  legislature  has,  witnin  the  field  of  its 
discretion,  fixed  the  minimum  of  such  serv- 
ices at  a  quantum  which  cannot  be  judicially 
declared  unreasonable,  or  held  unduly  to 
interfere  with  interstate  commerce. 

According  to  the  court,  a  train  is  none 
the  less  interstate  because  it  is  a  local  or 
unlimited  train.  The  speed  of  a  train  or 
its  unfrequency  of  stopping  furnish  no  abso- 
lute criteria  of  an  interstate  character.  A 
train  is  an  interstate  one  if  it  runs  from 
one  state  to  another,  and  is  engaged  in 
traffic  between  the  two,  irrespective  of  its 
speed  or  the  number  of  stops  it  makes. 

The  court  also  laid  down  these  principles : 

State  regulations  that  go  no  further  than 
to  require  reasonably  adequate  domestic  and 
interstate  service  are  neither  unreasonably 
nor  unduly  restrictive  of  interstate  com- 
merce. 

A  slight  or  indirect  interference  with  in- 
terstate commerce  does  not  render  a  state 
regulation  void,  provided  it  is  not  made  for 
such  purpose,  but  for  another  legitimate  ob- 
ject. 

So,  an  order  of  the  corporation  commis- 
sion directing  stpppage  of  trains,  on  flag, 
in  town  of  about  30  inhabitants,  the  imme- 
diate country  around  being  thickly  settled, 
and  there  being  an  average  of  one  family 
to  each  quarter  section,  was  held  not  un- 
reasonable in  Atchison,  T.  &  S.  F.  R.  Co. 
v.  State,  28  Okla.  476,  114  Pac.  721,  al- 
though thev  were  interstate  trains  and 
carried  mail,  there  being  no  evidence  that 
they  were  fast  trains,  or  that  the  stopping 
of  them  at  that  station  would  interfere  with 
their  schedule  or  with  their  connection  with 
other  trains. 

But  where  a  railroad  company  has  pro- 
vided adequate  and  reasonable  facilities  for 
the  accommodation  of  traffic  to  and  from  a 
certain  place,  an  order  of  the  corporation 
commission  reqiiiring  it  to  stop  another 
train  engaged  in  interstate  commerce  at  said 
point  is  held  unreasonable,  in  St.  Louis  & 
S.  F.  R.  Co.  v.  Pollard.  29  Okla.  330,  116 
Pac.  784,  following  St.  Louis  &  S.  F.  R.  Co. 
V.  Revnolds,  26  Okla.  804,  138  Am.  St.  Rep. 
44  L.!rJ^.(N.S,) 


1003,  110  Pac.  668,  and  cited  in  the  note  in 
29   L.R.A.(N.S.)    160. 

So,  an  act  requiring  all  passenger  trains 
to  stop  at  a  ])lace  of  only  about  1,000  peo- 
ple was,  in  Illinois  C.  R.  Co.  v.  Com.  —  Ky. 
— ,  157  S.  W.  087,  held  invalid  as  an  inter- 
ference with  interstate  commerce,  so  far  as 
it  applied  to  two  fast  interstate  night 
trains,  whore  ample  facilities  for  the  ade- 
quate accommodation  of  the  traveling  pub- 
lic had  already  been  provided.  "The  legis- 
lature," said  the  court,  "may  require  rail- 
roads to  furnish  reasonable  facilities,  but 
it  cannot  require  it  for  all  time  to  continue 
stopping  all  its  trains  at  a  station,  although 
the  necessity  for  such  a  stop  has  long  since 
passed  aAvay.  J.  D.  C 
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BANK  OF  CARROLLTON,  MISSISSIPPI, 

Plff.  in  Err., 

V. 

R.  G.  LATTING,  Jr. 

(—  Okla.  — ,  130  Pac.  144.) 

Bills  and  notes  —  surety  —  signature 
after  execution  ^  consideration. 

1.  The  signing  of  a  note  as  surety,  some 
days  after  the  principal  had  executed  the 
same,  and  after  the  delivery  and  acceptance 
thereof,  and  after  the  consideration  ha-l 
pashed,  without  any  agreement  that  the 
surety's  name  would  be  secured  to  the  note, 
is  without  consideration. 

Saine  —  necessity  of  consideration. 

2.  When  a  note  has  been  fully  executed 
and  delivered,  and,  subsequently  thereto,  a 
new  party  signed  it  as  surety,  there  must 
be  an  independent  consideration  to  make  it 
obligatory  upon  the  surety. 

Same   —   alfirniatiTe   evidence   ot   con- 
tract. 

3.  The  defendant's  contract  (whether  it 
be  that  of  guaranty  or  suretyship),  having 
been  entered  into  after  the  note  had  once 
been  delivered  and  accepted  by  the  payee, 
and  the  transaction  had  become  fully  exe- 
cuted, required  proof  of  a  distinct  considera- 
tion to  support  it;  and,  in  the  absence  of 
evidence  tending  to  establish  a  new  consid- 
eration, the  undertaking  is  nudum  pactum, 

(February  11,  1913.) 

Jleadnotes  by   Sharp,   C. 


Note, '^Necessity  of  new  consUlcvatloii 
to  hind  third  person  who  sigwi  as 
surety f  indorser^  or  guarantor  after 
execution  and  delivery  of  original 
contract  by  principal. 

Cases  involving  liabilities  of  sureties  on 
bonds  of  persons  appointed  to  public  or  pri- 
vate offices  executed  after  the  appointment 
and  after  such  officers  enter  upon  tlifir 
duties,  are  not  included  in  this  notej  and 
31 
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Ir'RROR  to  the  County  Court  for  Grady 
-i  County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  on  a  note  signed  by 
him  as  surety.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bond  &  Melton  for  plaintiff  in 
error. 

Mr.  Thomas  J.  O'Xeill,  for  defendant 
in  error: 

Where  one  signs  a  note  after  delivery, 
the  burden  is  on  the  plaintiff  to  show  a  new 
consideration. 

Clopton  y.  Hall,  51  Miss.  482. 

A  promissory  note  to  answer  for  a  pre- 
existing debt  of  another,  unless  such  pre- 


« existing  debt  be  extinguished,  is  void  for 
want  of  consideration. 

Wren  v.  Hoffman,  41  Miss.  616. 

The  liability  of  a  stockholder  in  Missis- 
sippi for  debts  of  the  corporation  is  fixed 
by  statute  to  be  for  the  amount  of  any 
balance  that  may  remain  unpaid  for  the 
stock  subscribed  for  by  him,  and  he  may 
be  sued  by  any  creditor  of  the  corpora- 
tion. 

Porterfield  v.  Butler,  47  Miss.  165,  12 
Am.  Rep.  329. 

There  being  no  legal  obligation  resting 
upon  defendant  to  pay  the  note,  upon 
which  a  suit  against  him  could  have  been 


the  few  cases  included  herein  involving  the 
liability  of  sureties  in  indemnity  bonds  are 
not  representative  of  an  exhaustive  search 
for  such  class  of  cases. 

The  question  of  the  necessity  under  the 
4th  section  of  the  statute  of  frauds,  of  stat- 
ing the  consideration  for  the  promise  to 
answer  for  the  debt  of  another  in  writing, 
is  not  involved  in  this  note. 

General  rule. 

The  general  rule  sustained  by  the  great 
weight  of  authority  is  that  the  undertaking 
of  one  not  a  party  to  the  original  transac- 
tion, who,  in  pursuance  of  some  subsequent 
arrangement,  signs  as  surety,  guarantor,  or 
indorser  after  the  original  contract  has  been 
fully  executed  and  delivered,  is  a  new  and 
independent  contract,  and  to  be  binding 
must  be  supported  by  a  new  and  independ- 
ent consideration  from  that  of  the  original 
contract.  Jackson  v.  Jackson,  7  Ala.  791; 
Savage  v.  First  Nat.  Bank,  112  Ala.  508, 
20  So.  398;  Kissire  v.  Plunkett-Jarrell  Gro- 
cer Co.  —  Ark.  — ,  145  S.  W.  567;  Hazel- 
tine  V.  Larco,  7  Cal.  32;  Lagomarsino  v. 
(liannini,  146  Cal.  645,  '^^(S  Pac.  698;  Lewin 
v.  Barry,  15  Colo.  App.  461,  63  Pac.  121; 
Klein  v.  Currier,  14  111.  237;  Harwood  v. 
Johnson,  20  111.  367;  Parkhurst  v.  Vail,  73 
111.  343;  Ives  v.  McHard,  2  111.  App.  170,  af- 
firmed on  other  grounds  in  103  111.  97;  Bian- 
chard  v.  McCuller,  7  111.  App.  431;  Cassell 
V.  Morrison,  8  HI.  App.  175;  Anderson  v. 
Norvill,  10  111.  App.  240;  Martin  v.  Stub- 
bings,  20  111.  App.  381;  Edwards  v.  Trustees 
of  Schools,  30  111.  App.  528;  Grier  v.  Cable, 
45  111.  App.  405;  Holmes  v.  Williams,  69 
111.  App.  114,  reversed  on  other  grounds  in 
177  111.  386,  53  N.  E.  93;  Bullcn  v.  Morri- 
son, 98  111.  App.  609;  Richner  v.  Kreuter, 
100  III.  App.  548;  Davidson  v.  King,  51  Ind. 
224;  Crossan  v.  May,  68  Ind.  242;  Clodfel- 
ter  V.  Ilulett,  72  Ind.  137 ;  Favorite  v.  Stid- 
ham,  84  Ind.  423;  Bridges  v.  Blake,  106  Ind. 
332,  6  N.  E.  833;  Brownloe  v.  Lowe,  117 
Ind.  420,  30  N.  E.  301  {dicium)  ;  Owens  v. 
Tague,  3  Ind.  App.  245,  29  N.  E.  784:  Wip- 
perman  v.  Hardy,  17  Ind.  App.  142,  46  X.  E. 
637;  Briggs  v.  Downing,  48  Iowa,  550; 
Snowden  v.  Leight.  6  Ky.  L.  Ri'p.  118;  Ware 
Y.  Adams,  24  Me.  177;  Gillin;^liam  v.  Board- 
man,  29  Me.  80  {dictum)-,  Howe  v.  Merrill, 
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5  Cush.  80;  Mecorney  v.  Stanley,  8  Cush. 
85;  R.  L.  Polk  Printing  Co.  v.Smedley,  155 
Mich.  249,  118  N.  W.  984;  Clopton  v.  Hall, 
51  Miss.  482;  Glenn  v.  Lehnan,  54  Mo.  45 
{dictum) ;  McMahan  v.  Geigor,  73  Mo.  145, 
39  Am.  Rep.  489;  MacFarland  v.  Heim,  127 
Mo.  327,  48  Am.  St.  Rep.  629,  29  S.  W. 
1030;  Hartman  v.  Redman,  21  Mo.  App. 
124;  Messenger  v.  Vaughan,  45  Mo.  App.  15; 
Burris  v,  Davis,  67  Mo.  App.  210  {dictum)  ; 
Lowenstein  y.  Sorge,  75  Mo.  App.  281;  Gie- 
seker  v.  Vollmer,  88  Mo.  App.  462;  Ford  v. 
McClain,  164  Mo.  App.  174,  148  S.  W.  190; 
Barnes  v.  Van  Keuren,  31  Neb.  165,  47  N. 
W.  848;  Badger  v.  Barnabee,  17  N.  H.  120; 
Leonard  v.  Vredcnburgh,  8  Johns.  29,  5  Am. 
Dec.  317;  Farnsworth  v.  Clark,  44  Barb. 
601;  Kratenstein  v.  Bikoff,  127  App.  Div. 
72,  111  N.  Y.  Supp.  250;  Greer  v.  Jones,  52 
N.  C.  (7  Jones,  L.)  581;  Standard  Supply 
Co.  V.  Finch  &  Person,  147  N.  C.  109,  60  S. 
E.  904;  First  Nat.  Bank  v.  Cecil,  23  Or.  58, 
31  Pac.  61,  32  Pac.  393;  Birge  v.  Armour, 
37  Pa.  Super.  Ct.  470;  Partin  v.  Prince,  -- 
N.  C.  — ,  76  S.  E.  1080  {dictum) ;  Clark  v. 
Small,  6  Yerg.  418;  Jones  v.  Ritter,  32  Tex. 
717;  Baker  v.  Wahrmund,  5  Tex.  Civ.  App. 
268,  23  S.  W.  1023;  Simmang  v.  Farns- 
worth, —  Tex.  Civ.  App.  — ,  24  S.  W.  541; 
Bluff  Springs  Mercantile  Co.  v.  White,  — 
'lex.  Civ.  App.  — ,  90  S.  W.  710;  Armstrong 
V.  Cache  Valley  Land  &  Canal  Co.  14  Utah, 
450,  48  Pac.  690;  Beers  &  Co.  v.  Spooner,  9 
Leigh,  153;  Bank  of  Commerce  v.  Ross,  91 
Wis.  320,  64  N.  W.  993;  First  Nat.  Bank  v. 
Bean,  141  Wis.  476,  136  Am.  St.  Rep.  50, 
124  N.  W.  656. 

And  it  is  provided  by  the  Civil  Code  of 
California  that  where  a  guaranty  is  entered 
into  at  the  same  time  with  the  original  obli- 
gation, or  with  the  acceptance  of  the  latter 
by  the  guarantee,  and  forma  with  the  obli- 
gation a  part  of  the  consideration  to  him, 
no  other  consideration  need  exist;  but  that 
in  all  other  cases  there  must  be  a  consider- 
able distinct  from  that  of  the  original  obli- 
gation. Lagomarsino  v.  Giannini,  146  Cal. 
545,  80  Pac.  098. 

In  Frick  Co.  v.  Hoff,  26  S.  D.  360,  128  N. 
W.  495,  the  general  rule  is  conceded,  but 
held  to  have  no  application  to  the  particu- 
lar facts  in  that  case. 

And  in  'iVnney  v.  Prince,  4  Pick.  385,  16 
Am.  Dec.  347,  wliere,  some  nine  mouths  aft- 
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maintained,  still  his  indorsement  would  not 
make  him  liable. 

Foster  v.  Metts,  55  Miss.  82,  30  Am.  Rep. 
504. 

Sharp,  C,  filed  the  following  opinion: 
On  May  17,  1906,  the  CarroUton  Cotton 
Oil  Company,  a  corporation  engaged  in  the 
manufacture  of  cotton  seed  products  at 
CarroUton,  Mississippi,  was  overdrawn  in 
its  account  with  the  plaintiff,  the  Bank  of 
CarroUton.  On  said  day  said  milling  com- 
pany executed  to  said  bank  its  demand 
note  for  $948.86,  that  being  the  amount  of 
its  overdraft.     This  note  was  signed,  "The 


CarroUton  Cotton  Oil  Co.,  R.  G.  Latting, 
Jr.,  Sec.  &  Mgr."  by  Mr.  Latting,  and  on 
the  day  of  its  execution  was  delivered  to 
the  bank.  Latting  was  at  the  time  a  stock- 
holder in  the  mill  company,  and  was  also 
its  secretary  and  manager.  Some  ten  days 
after  the  note  was  executed  and  delivered 
to  the  bank's  cashier,  at  the  cashier's  re- 
quest, Mr.  Latting  signed  the  note  individ- 
ually. At  the  same  time  it  appears  that 
Latting  told  the  cashier  of  certain  collater- 
als owned  by  the  mill  company  that  he 
would  put  up  as  collateral  security  for  the 
company's  note.  This,  however,  was  not 
requested  by  the  bank,  but  was  volunteered 


er  the  date  of  a  negotiable  promissory 
note,  and  three  months  before  the  due  date, 
defendant  indorsed  the  note  in  blank,  and  it 
was  sought  to  hold  him  liable  as  an  original 
promisor,  the  court  intimated  that  he  might 
be  liable  as  a  guarantor  upon  the  showing 
of  a  legal  consideration. 

So,  in  Howard  v.  Jones,  13  Mo.  App.  596, 
it  is  held  that  there  must  be  a  new  consider- 
ation for  the  undertaking  of  a  guarantor 
on  a  note,  unless  the  indorsement  is  a  part 
of  the  consideration  upon  which  the  note 
was  negotiable. 

And  when,  after  a  note  is  completed  so 
far  as  the  intention  of  the  parties  is  con- 
cerned, it  is  signed  by  a  third  person,  or  is 
signed  by  him  after  maturity  without  any 
conjsideration  moving  to  him,  or  any  agree- 
ment to  extend  payment,  siicli  third  person 
is  not  bound.  Ryan  y.  McKerral,  15  Ont. 
Rep.  460. 

To  practically  the  same  effect  are  Crofts 
V.  Beale,  11  C.  B.  172,  20  L.  J.  C.  P.  N.  S. 
186,  15  Jur.  709.  and  Stack  v.  Dowd,  15 
Ont  L.  Rep.  331,  10  Ont.  Week.  Rep.  633. 

And  it  is  held  in  Anderson  v.  Bellenger, 
87  Ala.  334,  13  Am.  St.  Rep.  46,  4  £.R.A. 
680,  6  So.  82,  that  a  bond  in  a  claim  suit, 
when  delivered  to  the  sheriff  and  approved 
by  him,  having  perfected  the  right  posses- 
sion of  the  property,  was  without  considera- 
tion as  to  a  surety  who  signed  after  such 
approval. 

A  guaranty  of  an  existing  debt  of  an- 
other, to  be  binding  upon  the  guarantor, 
must  be  supported  by  a  new  consideration, 
even  though  at  the  time  of  his  undertaking 
the  guarantor  admits  ownership  of  the 
property  in  connection  with  which  the  debt 
was  incurred,  as  by  such  admission  he  can- 
not be  deemed  to  have  guaranteed  his  own 
debt,  and  not  that  of  another  when  the  sub- 
ject-matter of  the  debt  had  already  been 
delivered  to  the  other,  who  thereby  became 
chargeable  with  the  debt.  Delinsky  v.  Bro- 
dow,  113  N.  Y.  Supp.  7. 

Where  a  note  was  given  in  renewal  of  an- 
other upon  which  defendant  was  guarantor, 
and  such  renewal  note  was  not  accepted  un- 
til defendant  had  guaranteed  it,  that  the  ex- 
ecution and  delivery  of  the  note  was  some 
time  prior  to  the  execution  of  the  guaranty 
wa«  immaterial.  The  guaranty  and  the  ex- 
ecution of  the  note  constituted  one  transac- 
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tion,  and  consideration  of  the  note  was  the 
consideration  of  the  guaranty.  White  v. 
Western  State  Bank,  119  111.  App.  354. 

So,  in  Downey  v.  O'Keefe,  26  R.  I.  671, 
59  Atl.  929,  it  is  held  that  it  makes  no  dif- 
ference whether  a  signature  is  actually  in- 
dorsed upon  a  note  before  or  after  it  comes 
into  possession  of  the  payee,  if  it  is  part  of 
the  agreement  that  the  note  shall  be  so  in- 
dorsed to  be  acceptable. 

In  Samson  v.  Thornton,  3  Met.  276,  37 
Am.  Dec.  135,  where,  on  the  same  day  or  the 
next,  the  payee  of  a  note  returned  it  to  the 
maker  and  demanded  an  indorser,  and  the 
maker  took  the  note  and  procured  a  third 
person  to  put  his  name  on  the  back  of  it, 
such  third  person  was  held  liable  as  an  orig- 
inal promisor  and  surety  without  any  new 
consideration.  This  was  on  the  theory  that 
the  note  was  taken  provisionally  by  the 
payee,  and  that,  by  tne  maker  complying 
with  his  request  for  security  and  taking 
back  the  note  in  order  to  furnish  such  se- 
curity, the  parties  by  mutual  consent  re- 
scinded that  contract,  so  far  as  to  treat  the 
negotiation  as  still  open,  and  that,  when 
the  note  was  indorsed  and  redelivered,  it 
was  the  original  contract  of  both  the  prom- 
isor and  indorser,  made  upon  the  same  con- 
sideration. 

And  in  Lomax  v.  Witkowsky,  124  111. 
App.  261,  it  is  held  that  where  the  in- 
strument guaranteed  does  not  become  oper- 
ative until  the  execution  of  the  guaranty 
thereof,  the  consideration  for  such  instru- 
ment is  the  consideration  for  the  guaranty. 

So,  where  the  note  guaranteed  was  taken 
merely  for  investigation  and  returned, 
whereupon  the  guaranty  sued  upon  was  af- 
fixed, the  guarantor  was  bound,  although 
no  new  consideration  was  shown.  Warder, 
B.  &  G.  Co.  V.  Johnson,  114  Mo.  App.  571, 
90  S.  W.  392. 

In  Bank  of  Limestone  v.  Penick,  2  T.  B. 
Mon.  98,  15  Am.  Dec.  136,  subsequent  ap- 
peal 6  T.  B.  Mon.  25,  it  is  held  that  sure- 
ties may  execute  a  note  after  it  has  been 
discounted  at  a  bank,  and  be  bound  without 
any  new  discount  or  consideration. 

The  plead inps  must  conform  to  the  gen- 
eral rule  above  stated.  Joslyn  v.  Collin- 
son,  26  111.  01. 

So,  where  the  d<»claration  is  that  the  un- 
dertaking as  surety  and  guarantor  was  exe- 
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by  Latting  acting  for  the  mill  company. 
These  collaterals  consisted  of  some  accounts, 
and  two  bills  of  lading  for  two  carloads 
of  cotton  seed,  issued  to  the  mill  company 
by  the  Southern  Railway  Company.  The 
giving  of  the  note  took  up  the  mill  com- 
pany's overdraft.  This,  it  appears,  was  all 
the  bank  at  the  time  required  in  the  way 
of  a  settlement  of  the  mill  company's  in- 
debtedness. As  testified  to  by  Mr.  Lat- 
ting: "The  cashier  of  the  bank  called  my 
attention  to  the  fact  that  the  mill  had 
overdrawn  some  $900  or  more,  and  asked 
me  to  close  it  up  with  a  note,  which  I  did." 
The    transaction    between    the    principal, 


the  mill  company,  and  the  creditor,  the 
bank,  upon  the  execution  and  delivery  of 
the  note,  thereupon  became  an  executed 
one,  and  apparently  the  bank  was  satisfied 
with  the  manner  in  which  tiie  transaction 
was  closed.  It  had  extended  credit  to  the 
mill  company  by  permitting  it  to  overdraw 
its  account,  and  accepted  its  demand  note 
in  settlement  of  the  overdraft.  It  does  not 
appear  that,  at  the  time  of  the  execution 
and  delivery  of  the  note,  any  request  tor 
security  in  any  form  was  made.  The  sub- 
sequent undertaking  of  the  defendant  Lat- 
ting was  tlierefore  a  collateral  one. 
The  indebtedness  was  that  of  the  mill  com- 


cuted  after  the  delivery  of  the  original 
contract,  it  must  be  alleged  that  it  was  exe- 
cuted upon  a  valuable  consideration,  as 
otherwise  the  undertaking  would  appear  on 
the  face  of  the  declaration  to  be  nudum 
pactum.  Favorite  v.  Stidham,  84  Ind. 
423;   Stone  v.  White,  8  Gray,  589. 

And  in  Cowles  v.  Pick,  55  Conn.  251,  3 
Am.  St.  Rep.  44,  10  Atl.  5(J9,  it  was  said 
that  where  there  is  no  consideration  set 
forth  in  the  complaint,  and  none  appears 
on  the  face  of  the  guaranty,  and  there  is 
no  averment  that  it  was  executed  con- 
temporaneously with  the  original  contract, 
or  that  the  latter  was  accepted  on  the  faith 
of  it,  and  there  is  no  other  fact  from  which 
a  consideration  may  be  legally  presumed,  a 
demurrer  for  the  want  of  consideration  is 
well  taken. 

It  is  well  established  that  the  new  con- 
sideration necessary  to  support  such  sub- 
sequent undertaking  does  not  have  to  pass 
to  the  party  signing;  but  it  may  be  either 
some  benefit  or  advantage  to  the  principal, 
surety,  guarantor,  or  indorser,  or  some  det- 
riment to  the  creditor.  Brant  v."  Barnett, 
10  Ind.  App.  653,  38  N.  E.  421;  Oilman  v. 
Kibler,  6  Humph.  19;  Baker  v.  Wahrmund, 
5  Tex.  Civ.  App.  268,  23  S.  W.  1023;  Peck 
V.  Harris,  57  Mo.  App.  467;  Hartman  v. 
Redman,  21  Mo.  App.  124;  Anderson  v. 
Norvill,  10  111.  App.  240;  Ring  v.  Kelly,  10 
Mo.  App.  413;  Kissire  v.  Pli^nkett-Jarrell 
Grocer  Co.  —  Ark.  — ,  145  S.  W.  567. 

And  the  burden  of  proving  this  new  con- 
sideration is  upon  the  plaintiff  where  it  is 
not  implied  by  law.  Clopton  v.  Hall,  51 
Miss.  482;  Mecorney  v.  Stanltv,  8  Cush.  85; 
Richner  v.  Kreuter,  100  111.  App.  548; 
Drever  v.  Kadish,  70  111.  App.  76;  Robert- 
son'v.  Findley,  31  Mo.  384. 

Where  the  evidence  is  conflicting  as  to 
whether  or  not  a  guaranty  was  executed 
before  or  after  the  execution  of  tlie  original 
contract,  the  rejection  of  proof  offered  by 
the  guarantor  that  there  was  no  new  con- 
sideration to  support  his  undertaking  is  er- 
ror, which  is  not  cured  by  instructions  to 
the  effect  that,  if  the  guaranty  was  signed 
subsequent  to  the  execution  and  delivery  of 
the  original  contract,  there  must  be  a  new 
consideration.  Lewin  v.  Barrv,  15  Colo. 
App.  461,  63  Pac.  121. 

That  a  suretv  who  signed  a  note  after  its 
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execution  and  delivery  by  the  principal, 
without  any  new  consideration,  thereafter 
wrote  a  letter  in  which  he  admitted  that 
he  signed  the  note,  but  insisted  that  he 
should  not  be  sued  thereon,  did  not  create 
any  liability.  Savage  v.  First  Nat.  Bank, 
112  Ala.  508,  20  So.  398. 

And  a  guarantor,  by  recognizing  himself 
to  be  bound  by  his  undertaking  entered  in- 
to after  the  execution  and  delivery  of  the 
original  contract,  without  a  new  consider- 
ation, does  not  confer  any  retrospective  va- 
lidity on  his  considerationless  contract. 
MacFarland  v.  Heim,  127  Mo.  327,  48  Am. 
St.  Rep.  629,  29  S.  W.  1030. 

Effect  of  seal,  etc 

The  effect  of  a  seal  upon  the  undertaking 
of  the  guarantor,  surety,  or  indorser  will 
depend,  in  the  absence  of  anything  to  the 
contrary,  upon  the  status  of  sealed  instru- 
ments in  the  particular  jurisdiction  in  ques- 
tion. 

Tlius,  in  Roth  v.  Adams,  189  Mass. 
341,  7(1  N.  E.  445,  it  is  held  that  a  guaranty 
under  seal  imports  a  consideration,  and  is 
binding  although  executed  after  the  con- 
tract guaranteed.  Snyder's  Estate,  7  Kulp, 
409,  is  to  practically  the  same  effect. 

And  in  Childs  v.  Barnum,  11  Barb.  14,  it 
is  held  that  a  guaranty  under  seal  of  an 
existing  debt  imports  a  consideration,  and 
that  the  burden  is  on  the  defendant  to  re- 
but that  presumption  by  proving  not  only 
that  no  consideration  was  paid,  but  that 
none  was  agreed  to  be  paid. 

But  in  Bullen  v.  Morrison,  98  111.  App. 
669,  it  was  held  that  the  fact  that  a  guar- 
anty was  under  seal  did  not  preclude  the 
guarantor  from  denying  that  there  was  a 
consideration.  This  was  under  a  statute 
allowing  a  showing  of  want  of  considera- 
tion, but  the  court  was  of  the  opinion  that 
even  independent  of  the  statute  the  show- 
ing could  be  made. 

^lerely  putting  a  subsequent  guaranty  in 
writing  does  not  make  it  obligatory. 
Green  v.  Thornton,  49  N.  C.  (4  Jones,  L.) 
230:   Pfeiffer  v.  Kingsland,  25  Mo.  66. 

So,  stating  that  the  guaranty  is  "for  val- 
ue received"  does  not  preclude  the  guaran- 
tor from  showing  want  of  consideration. 
Bullen  V.  Morrison,  supra. 
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pany.  There  must,  of  legal  necessity,  be  a 
sufficient  consideration  in  order  to  render 
valid  the  contract  of  suretyship  or  guar- 
anty. This  consideration  is  usually  either 
of  benefit  to  the  principal  or  surety,  or 
of  detriment  to  the  creditor.  But  where  the 
consideration  between  the  principal  and  the 
creditor  has  passed  and  become  executed  be- 
fore the  contract  of  the  surety  or  guaranty 
is  made,  and  such  contract  was  no  part  of 
the  inducement  to  the  creation  of  the  orig- 
inal debt,  such  consideration  is  not  suffi- 
cient to  sustain  such  contract.  The  rule  is 
a  very  general  one,  and  authorities  in  sup- 
port thereof  are  manifold.    Briggs  v.  Down- 


ing, 48  Iowa,  550;  Farnsworth  v.  Clark, 
44  Barb.  601;  Simmang  v.  Farnsworth,  — 
Tex.  Civ.  App.  — ,  24  S.  W.  541;  Baker  v. 
Wahrmund,  6  Tex.  Civ.  App.  268,  23  S.  W. 
1023;  Bluff  Springs  Mercantile  Co.  v. 
White,  —  Tex.  Civ.  App.  — ,  90  S.  W.  710; 
Martin  v.  Stubbings,  20  111.  App.  -381 ;  An- 
derson V.  Norvill,  10  111.  App.  240;  David- 
son V.  King,  51  Ind.  224;  Beall  v.  Ridgeway, 
18  Ala.  117;  Rudulph  v.  Brewer,  96  Ala. 
189,  11  So.  314;  Kissire  v.  Plunkett-Jar- 
nell  Grocery  Co.  —  Ark.  — ,  145  S.  W.  567; 
Comstock  V.  Breed,  12  Cal.  286 ;  Levorene  v. 
Hildreth,  80  Cal.  139,  22  Pac.  72;  Lewin  v. 
Barry,  15  Colo.  App.  461,  63  Pac.  121;  Jack- 


Effect  of  previous  agreement. 

It  is  a  well-established  exception  to  the 
general  rule  that  if  the  original  contract 
is  induced  by  the  promise  of  one  of  the 
parties  that  he  will  procure  the  signature 
of  the  person  who  subsequently  signs  in 
pursuance  of  such  agreement,  no  new  con- 
sideration is  necessary  to  support  the  lat- 
ter's  undertaking.  Wheelwright  v.  Moore, 
2  Hall,  162;  Pauley  v.  Murray,  110  Cal.  13, 
42  Pac.  313;  Paul  v.  Stackhouse,  38  Pa. 
302;  Montgomery  County  v.  Auchley,  92 
Mo.  126,  4  S.  W.  425;  Dodge  v.  Pr ingle,  29 
L.  J.  Exch.  N.  S.  115.  And  see  case  cited 
in  note  to  Faust  v.  Rodelheim,  27  L.R.A. 
(X.8.)  189,  as  to  whether  contract  induced 
by  promise  to  furnish  a  surety  will  sustain 
a  subsequent  contract  of  suretyship. 

I'his  exception  is  recognized  in  most  of 
the  cases  already  cited  in  this  note,  and 
often  the  language  of  the  court  is  broad 
enough  to  make  a  promise  by  the  principal 
<o  procure  any  signer  in  general,  rather 
that  some  particular  signer,  sufiicient  to  re- 
move the  case  from  the  operation  of  the 
general  rule. 

And  no  new  consideration  is  necessary  if 
the  signer  signs  in  pursuance  of  his  own 
previous  promise  so  to  do.  Standley  v. 
Miles,  36  Miss.  434;  Ailes  v.  Miller,  —  Ind. 
App.  — ,  100  N.  E.  476;  Hawkes  v.  Phillips, 
7  Gray,  284. 

'Ihis  exception  is  also  expressly  recog- 
nized by  many  of  the  cases  cited  under  the 
general  rule. 

So,  where  a  contract  of  agency  requires 
notes  taken  by  the  agent  to  be  guaranteed 
by  him  when  necessary,  a  guaranty  of  such 
notes  after  their  execution  and  delivery  by 
the  maker  is  not  without  consideration  be- 
cause no  new  consideration  is  shown. 
I^ng  &  A.  Co.  V.  Hill,  48  111.  App.  517;  J. 
I.  Case  Threshing  Mach.  Co.  v.  Patterson, 
137  Ky.  180,  125  S.  W.  287;  Windels  v. 
Milwaukee  Harvester  Co.  39   111.  App.   521. 

As  the  court  said  in  the  last  case,  the 
liability  to  guarantee  in  such  cases  is  a 
continuing  one.  and  requires  the  agent's 
action  whenever  the  contingency  arises. 

And  likewise,  where  a  building  con- 
tractor's bond  is  given  against  mechanics* 
liens  after  the  contract  of  ejnplovnient  has 
been  entered  into  and  work  begun  there- 
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under,  and  in  pursuance  of  an  antecedent 
agreement  that  such  bond  shall  be  given, 
no  new  consideration  is  essential  in  order 
to  bind  the  surety  thereon.  Oberbeck  v. 
Mayer,  59  Mo.  App.  289;  Fullerton  Lumber 
Co.  V.  Calhoun,  89  Mo.  App.  209.  And  see 
cases  cited  in  note  to  Faust  v.  Rodelheim, 
supra. 

In  Oberbeck  v.  Mayer,  supra,  the  court 
said:  "It  was  decided  in  Ring  v.  Kelly,  10 
Mo.  App.  411,  that  no  action  can  be  main- 
tained against  a  surety  in  a  bond  given  by 
a  builder  to  indemnify  the  owner  against 
liens,  where  the  bond  is  given  after  the  exe- 
cution of  the  contract  and  commencement  of 
the  work  by  the  builder,  unless  the  bond  is 
supported  by  some  new  consideration. 
This  decision  was  based  partly  on  Pleiffer  v. 
Kingsland,  25  'Mo.  67,  where  it  is  said  by 
Scott,  J.,  that  'a  sufficient  consideration  or 
recompense  or  motive  or  inducement  to 
make  the  promise  upon  which  a  party  is 
charged  is  of  the  essence  of  a  contract  not 
under  seal,  except  in  cases  where  the  statute 
law  has  introduced  a  different  rule.'  Ring 
V.  Kelly  was,  like  the  case  at  bar,  an  action 
upon  a  sealed  instrument,  and  the  state- 
ment in  the  opinion  was  probably  too  broad. 
However  that  may  be,  the  trial  court  tried 
this  cause  under  the  rule  laid  down  in  Ring 
v.  Kelly,  where  it  is  said  that  'an  anteced- 
ent promise  to  give  a  bond  would  probably 
have  been  a  sufiicient  consideration  for  the 
subsequent  giving  of  it,'  and  instructed  the 
jury  that,  unless  they  found  such  antecedent 
promise,  the  plaintiffs  could  not  recover. 
The  jury  having  found  sucli  antecedent 
promise  upon  substantial  evidence,  the  ap- 
pellant is  in  no  position  to  complain." 

In  Helios-Upton  Co.  v.  Thomas,  96  App. 
Div.  401,  89  N.  Y.  Supp.  222,  affirmed  with- 
out opinion  in  184  N.  Y.  585,  77  N.  E.  1188, 
it  is  held  that  a  contract  in  writing  guar- 
antying the  payment  of  the  purchase  price 
of  certain  goods  sold  was  not  without  con- 
sideration because  they  were  delivered  prior 
to  its  execution,  a  parol  contract  to  give  a 
guaranty  having  been  made  prior  to  ship- 
ment. 

And  where  a  guaranty  of  the  payment  of 
rent  to  become  due  on  a  lease  was  ex- 
preHHcd  to  be  upon  consideration  of  the 
letting,  it  was  held  in  Gottsberofer  v.  Rad- 
way,  2  Hilt.  342,  to  make  no  difference  that 
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son  V.  Cooper, 
39;   Sawyer  v. 
V.  Everett,  33 
Pick.   387,   16 
Lain,   164   Mo. 
Macfarland  v. 
St.    Rep.   629, 
Kingsland,   25 
liams,  67  Mo. 
31    Neb.    165, 


19  Ky.  L.  Rep.  9,  39  S.  W. 
Fernald,  69  :Mo.  600;  Cutler 
Me.  201;  Tenney  v.  Prince,  4 
Am.  Dec.  347;  Ford  v.  Mc- 
,  App.  174,  148  S.  W.  190; 
Heim,  127  Mo.  327,  48  Am. 
29   S.   W.   1030;    Pfeiffer   v. 

Mo.  66;  Williams  v.  Wil- 
661;  Barnes. V.  Van  Keuren, 
47   N.    W.    848;    Leonard   v. 


Vredenburgh,  8  Johns.  29,  5  Am.  Dec.  317; 
Oilman  v.  Kibler,  5  Humph.  19;  Clark  v. 
Small,  6  Yerg.  418;  Russell  v.  Buck,  11  Vt. 
166;  Re  Goddard,  66  Vt.  415,  29  Atl.  634; 
Randolph,  Com.  Paper,  §920;  Brandt,  Sure- 
tyship &  Guaranty,  §26;  6  Am.  &,  Eng. 
Enc.  Laws,  691,  692. 

It  is  insisted,  however,  by  counsel  that 
the  transaction  of  May  17th,  together  with 
that  which   subsequently   took   place   when 


the  guaranty  bore  date  aftor  the  agreement 
to  let;  that  it  would  be  intended,  for  the 
purpose  of  givinoj  a  consideration  to  the 
guaranty,  if  nothing  to  the  contrary  was 
shown,  that  the  plaintiff  agreed  to  let  in 
consideration  of  the  promise  of  defendant 
afterward  put  in  writing. 

And  in  Pearl  v.  Cortright,  81  Miss.  300, 
33  So.  72,  it  is  held  that  a  third  person 
who  wrote  his  name  on  the  back  of  a  prom- 
issory note  after  its  execution  and  delivery 
by  the  original  maker,  in  pursuance  of  a 
prior  agreement  between  the  payee  and  the 
orignal  maker  that  he  should  be  a  surety 
thereon,  became  a  comaker  of  the  note,  and 
that  no  new  consideration  was  needed  to 
render  him  liable. 

In  Laingor  v.  Lowenthal,  151  111.  App. 
599,  it  is  held  that  while,  as  a  general  rule, 
the  consideration  which  binds  a  guarantor 
or  other  surety  must  be  executory,  where 
the  thing  was  done  at  the  instance  or  re- 
quest of  the  surety  or  guarantor,  a  past 
consideration  binds  him. 

And  in  Steers  v.  Holmes',  79  Mich.  430, 
44  N.  W.  922,  a  sale  of  personal  property 
was  made  by  the  vendor  upon  an  expectancy 
that  a  brother  of  the  vendee  would  sign  his 
note  given  for  the  same,  of  which  fact  the 
brother  had  notice,  having  been  asked  by  the 
vendee  if  he  would  sign  the  note,  and,  al- 
though he  did  not  promise  to  sign  it,  he 
told  his  brother  he  "would  see  about  it." 
After  the  note  was  signed  by  the  principal, 
the  payee  took  it  to  the  brother  of  the 
principal  and  asked  him  to  sign  the  same, 
saying,  "I  expect  your  brother  spoke  to  you 
about  this."  Without  making  any  reply 
the  brother  took  the  note  and  signed  it. 
The  court  said:  "Knowing,  as  he  did.  that 
plaintiff  expected  him  to  sign  the  note  as 
security  for  the  payment  of  the  sum  men- 
tioned therein,  and  signing  it  as  he  did,  his 
act  furnished  a  sufficient  consideration;  and 
it  would  make  no  difference  in  his  liabilitv 
upon  it  whether  he  signed  it  before  or  after 
the  property  passed.  He  would  be  consid- 
ered in  law,  as  well  as  in  justice,  as  having 
placed  his  name  on  the  note  at  the  time 
it  bears  date,  if  that  should  be  necessary  to 
give  effect  to  his  engagement." 

But  in  Howard  v.  Jones,  10  Mo.  App.  81, 
it  is  held  that  a  subsequent  indorsement 
given  in  pursuance  of  a  previous  promise 
of  which  the  indorser  knew  nothing  is  with- 
out consideration. 

And  also  in  Messenger  v.  Vaughan,  45 
Mo.  App.  15,  it  is  held  that  signing  a  note 
as  maker  or  guarantor  in  pursiiajice  of  a 
promise  of  the  original  maker  at  the  time 
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of  the  execution  and  delivery  of  the  note,  to 
secure  the  signature  of  the  subsequent 
maker  or  guarantor,  wiU  not  operate  as 
such  new  consideration,  when  the  subse- 
quent maker  at  the  time  of  signing  was 
wholly  ignorant  of  such  promise. 

However,  in  Mitchell  v.  Planters'  Bank, 
8  Humph.  216,  it  is  said,  in  holding  such  a 
signer  liable,  that  the  absence  of  knowledge 
on  his  part  that  his  name  had  been  prom- 
ised could  not  in  the  least  degree  influence 
his  conduct. 

And  where  the  maker  of  a  note,  at  its 
execution  and  delivery,  agreed  to  procure  a 
good  additional  signer  on  the  following  day, 
winch  was  not  done,  but  eighteen  months 
later  his  wife  at  his  request,  but  in  igno- 
rance of  his  agreement,  placed  her  name  on 
the  back  of  the  note  in  the  absence  of  the 
plaintiff,  and  without  any  new  consideration 
therefor,  it  was  held  in  Sawyer  v.  Fernald, 
59  Me.  500,  that  she  was  not  bound.  The 
court  said:  "A  person  not  a  party  to  a 
promissory  note  is  liable,  who,  after  its  de- 
livery to  the  payee,  places  his  name  upon 
it  in  pursuance  of  an  agreement  made  by 
him  with  such  payee  before  the  making  of 
the  note.  Leonard  v.  Wildes,  36  Me.  266; 
Klein  v.  Currier,  14  111.  237.  But  in  ffuch 
case  he  is  held  because  his  signature  is 
only  in  fulfilment  of  his  previous  agreement, 
upon  the  faith  of  which  the  loan  was  made 
for  which  the  note  was  given.  But  in  the 
present  case,  the  defendant  had  made  no 
previous  promise.  Nor  does  the  alleged 
agreement  on  the  part  of  the  maker,  if  bind- 
ing, to  procure  an  additional  signer  the 
next  day,  alter  the  legal  rights  of  the  de- 
fendant. She  was  ignorant  of  the  existence 
of  such  agreement.  It  was  already  broken. 
The  plaintiff  was  not  present,  and  did  not 
discharge  the  husband  from  his  liability  for 
a  breach  of  this  agreement,  nor  could  it  be 
known  that  he  would.  The  agreement  be- 
ing broken,  and  the  liability  of  the  husband 
for  its  breach  remaining  undischarged  when 
her  signature  was  affixed  to  his  note,  the 
plaintiff  parting  with  nothing, and  the  de- 
fendant receiving  nothing,  it  requires  keen 
vision  to  see  in  what  the  consideration  was 
in  the  way  of  loss  to  the  plaintiff  or  gain 
to  the  defendant,  for  her  placing  her  name 
on  the  back  of  the  note.  If  there  was  no 
consideration  whatever,  she  must  be  dis- 
charged." 

On  the  question  of  the  liability  of  one  for 

j  failure  to  sign  or  indorse  a  bill  or  note  in 

I  accordance  with  his  extrinsic  promise  so  to 

1  do.  see  note  to  Petty  v.  Gacking,  33  L.R.A. 

(N.S.)    175.  W.  W.  A, 
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the  note  was  signed  hj  Latting,  constituted 
a  single  transaction,  and  was  therefore  not 
completed  until  the  date  of  the  latter  oc- 
currence. This  contention  flnds  no  support 
in  the  evidence.  Tliat  the  mill  company 
complied  fully  with  the  bank's  demand  on 
the  day  that  the  note  was  given  is  unchal- 
lenged. There  was  no  request  or  agreement 
on  that  date  that  Latting  should  person- 
ally indorse  the  note,  or  that  the  mill  com- 
pany should  deposit  collateral.  It  is  there- 
fore unnecessary  for  us  to  give  further 
consideration  to  this  contention.  The  note 
was  executed  and  made  payable  in  the  state 
of  Mississippi  and  the  supreme  court  of  that 
state  in  Clopton  v.  Hall,  51  Miss.  482, 
in  a  case  where  the  surety  signed  the  note 
several  months  after  its  original  execution, 
said:  "If  such  indorsement  was  contem- 
poraneous with  the  making  of  the  nqte,  it 
will  connect  itself  with  that  contract,  and 
will  be  supported  by  its  consideration;  but 
if  subsequent  thereto,  and  not  done  in  pur- 
suance of  an  arrangement  for  the  credit 
of  the  maker,  and  for  the  security  of  the 
payee,  it  must  rest  upon  a  consideration  of 
its  own;  otherwise  it  is  nudum  pactum. 
Moies  V.  Bird,  11  Mass.  436,  6  Am.  Dec. 
179;  Hunt  v.  Adams,  5  Mass.  358,  4  Am. 
Dec  68;  White  v.  Howland,  9  Mass.  314, 
6  Am.  Dec.  71;  Miller  v.  Gaston,  2  Hill, 
190;  Hough  v.  Gray,  19  Wend.  202;  Leonard 
V.  Sweetzer,  16  Ohio,  4." 

It  was  there  held  that  the  burden  of  proof 
as  to  the  consideration  of  a  note  rests  upon 
the  plaintiff  where  it  is  not  by  law  implied, 
and  that  the  subsequent  signing  of  a  note 
by  a  surety,  after  its  delivery,  constitutes 
a  separate  agreement,  and  the  consideration 
is  not  imported  by  the  indorsement  itself, 
but  it  must  be  shown  aliunde.  This,  we 
believe,  to  be  the  general  rule  in  such 
cases,  when  there  is  an  issue  as  to  the  con- 
sideration. Norton,  Bills  &  Notes,  260; 
Fratt  V.  Hedden,  121  Mass.  116.  Nor  docs 
the  letter  written  by  the  defendant  to  the 
bank's  cashier,  of  date  August  21,  1006, 
in  any  manner  affect  his  liability,  as  it 
was  as  much  nudum  pactum  as  the  note. 
Savage  v.  First  Nat.  Bank,  112  Ala.  508, 
20  So.  398. 

It  not  appearing  that  there  was  any 
consideration  for  the  defendant's  contract 
of  suretyship  or  guaranty,  the  judgment 
of  the  trial  court  should  be  affirmed. 

Commissioner  Ames  did  not  participate 
in  the  consideration  of  this  cause 

Per  Curiam: 

Adopted  in  whole. 
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WISCONSIN   SUPR£M£  COURT. 

WILLIAM   M.   KELLY,   by    Guardian   Ad 

Litem,  Respt., 

V. 

SOUTHERN  WISCONSIN  RAILWAY  COM- 
PANY, Appt. 

(152  Wis.  328,  140  N.  W.  60.) 

NejpUsence  -»  attractive  nuisance  —  in- 
jury —  liability. 

1.  One  who  attempts  to  use  a  snatch  block 
which  is  likely  to  attract  children  of  tender 
years,  to  string  wires  in  a  public  street 
where  children  are  known  to  congregate,  is 
bound  to  take  precautions  to  prevent  injury 
to  children  by  it,  and  is  liable  for  injury 
to  a  child's  hand  which  is  drawn  into  the 
block,  if  no  oversight  is  exercised  to  prevent 
such  injury  by  the  appliance;  and  the  mere 
fact  that  the  customary  method  of  doing 
the  work  is  followed  is  immaterial. 

Xhridence  —  pecuniary  ability  —  father 
of  plaintiff. 

2.  The  father  of  an  infant  suing  for  dam- 
ages for  personal  injuries  cannot  be  inter- 
rogated on  behalf  of  the  infant  as  to  his 
pecuniarv  ability,  although  defendant  has 
propounaed  questions  to  him  upon  that  sub- 
ject. 

Appeal  —  erroneous  evidence  —  absence 
of  error, 

3.  The  admission  of  evidence  relating  to 
the  pecuniary  ability  of  the  father  of  an 
infant  suing  for  damages  for  personal  in- 
juries is  not  reversible  error,  if  it  does  not 
clearly  appear  that  but  for  such  evidenc<i 
the  result  might  have  been  more  favorable 
to  the  complaining  party. 

(February  18,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Dane  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed.  • 

Statement  by  Marshall,  J.: 

Action  to  recover  for  a  personal  injury. 
All    conditions    precedent    to    the    right   to 

Note.  —  For  duty  toward  children  as  to 
obstruction  or  defects  in  street,  see  notes  to 
Gibson  v.  Huntington,  22  L.R.A.  661,  New- 
port News  &  0.  P.  R.  &  Electric  Co.  v.  Clark, 
6  L.R.A.(N.S.)  905,  and  Townley  v.  Hunt- 
ington, 34  L.R.A.(N.S.)   118. 

As  to  doctrine  of  attractive  nuisance  gen- 
erally, see  note  to  Cahill  v.  Stone,  19  L.R.A. 
(N.S. )  1094;  and  as  to  duty  of  property 
owner  to  trespassing  child,  see  note  to 
Walsh  V.  Pittsburg  R.  Co.  32  L.R.A.  (N.S.) 
559.  Various  otlier  questions  relating  dis- 
tinctively to  tlie  duty  and  liability  to  chil- 
dren are  treated  in  notes  referred  to  in  the 
Index  to  Notes,  under  tlie  title  Infants — 
"Liability  for  injuring  or  killing  child." 
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maintain  the  action  and  to  legal  capacity 
to  sue  were  pleaded  and  established  by 
proof. 

Plaintiff  was  an  infant  of  the  age  of  six 
vcars,  July  27,  1911,  defendant,  a  street 
railway  corporation,  was  lawfully  engaged 
ill  stringing  an  electric  feed  wire  on  a  city 
btreet  where  children,  to  its  knowledge,  were 
liable  to  be.  A  snatch  block  and  rope  were 
used,  with  a  team  of  horses  to  furnish 
power.  The  snatch  block  pulley  was  en- 
closed so  far  as  practicable.  It  was  at- 
tached to  a  pole  in  the  line  the  wire  was  to 
be  stretched,  some  18  inches  from  the 
ground.  The  mode  of  operation  was  to  at- 
tach one  end  of  a  long  rope  to  the  wire  to 
be  placed  in  position,  the  other  end  of  the 
rope  being  attached  to  the  draft  bar  to 
which  the  team  was  hitched  after  such  rope 
had  been  properly  threaded  through  the 
snatch  block.  The  feed  wire  was  wound 
on  a  spool,  the  loose  end  being  the  one 
attached  to  the  rope,  which  extended  over 
cross  arms  on  poles  some  distance  to  the 
snatch  block,  then  in  due  course  to  the 
draft  bar.  The  spool  was  located  some  700 
feet  from  the  pulley.  Two  men  were  sta- 
tioned at  the  spool,  another  drove  the  team, 
and  one  man  was  stationed  at  the  street 
crossing.  The  team,  at  the  start,  was  near 
the  pulley,  and,  as  operations  progressed, 
approached  the  spool.  There  was  no  guard 
stationed  at  the  pulley  or  to  watch  out  for 
children  who  might  interfere  with  the  rope 
during  the  progress  of  the  work.  The  acci- 
dent happened  some  300  feet  from  plain- 
tiff's home.  The  plaintiff  was  not  familiar 
with  the  appliance.  The  particular  day 
was  the  first  of  the  operations.  Large 
numbers  of  children  were  accustomed  to 
congregate  in  the  street  to  play.  While 
the  boy  was  amusing  himself  with  the  rope 
near  the  snatch  block,  the  team  was  started, 
whereby  his  hand  was  drawn  into  the  pulley 
and  severely  injured.  The  contrivance  was 
liable  to  attract  young  children  who  might 
be  playing  in  the  street,  and  cause  them  to 
take  hold  of  the  rope;  and  defendant  knew, 
or  ought  to  have  known,  children  were  liable 
to  be  in  the  vicinity  of  the  pulley  while 
the  work  was  in  progress. 

The  pleadings  formed  issues  rendering 
admissible  evidence  as  to  all  the  matters 
suggested,  and  there  was  evidence  as  to  each 
such  matter,  either  direct  or  indirect.  At 
the  close  thereof  there  was  a  motion  for  a 
directed  verdict,  which  was  denied.  I'he 
jury  found,  specially:  (1st)  Defendant 
ought,  in  the  exercise  of  ordinary  care,  to 
have  known  that  the  rope  was  calculated 
to  attract  children  to  play  therewith;  (2d) 
the  pulley  was  not  of  the  kind  customarily 
used  by  ordinary  careful  persons;  (3d)  de- 
fendant did  not  conduct  the  operations  as 
44  L.R.A.(N.S.) 


such  work  is  ordinarily  done;  (4th)  de- 
fendant failed  to  exercise  ordinary  care  in 
the  manner  and  place  the  pulley  was  at- 
tached to  the  pole,  likewise  in  conducting 
the  operations  without  any  watchman  to 
guard  against  persons  being  injured  at  the 
pulley;  (5th)  defendant's  want  of  ordinary 
care  was  the  proximate  cause  of  the  in- 
jury; (6th)  plaintiff  was  not  guilty  of  any 
want  of  ordinary  care,  neither  were  his 
parents  so  guilty;  (7th)  it  will  take  $2,000 
to  compensate  plaintiff  for  his  loss. 

On  such  verdict  judgment  was  rendered 
for  plaintiff,  numerous  exceptions  being 
saved  for  consideration  on  appeal. 

Messrs.  Jones  &  Schnbrlng:,  for  appel- 
lant: 

The  defendant  was  not  guilty  of  negli- 
gence. 

Bandekow  v.  Chicago,  B.  k  Q.  R.  Co.  130 
Wis.  341,  117  N.  W.  812;  Prybilski  v. 
Northwestern  Coal  R.  Co.  98  Wis.  413,  74 
N.  W.  117;  Boyce  v.  Wilbur  Lumber  Co. 
119  Wis.  642,  97  N.  W.  563;  Innes  v.  Mil- 
waukee, 96  Wis.  170,  70  N.  W.  1064; 
Yazdzewski  v.  Barker,  131  Wis.  494,  120 
Am.  St.  Rep.  1059,  111  N.  W.  689;  West 
V.  Bayfield  Mill  Co.  144  Wis.  106,  —  L.R.A. 
(N.S.)  -— ,  128  N.  W.  992;  Guinard  v. 
Knapp-Stout  &  Co.  Co.  95  Wis.  482,  70 
N.  W.  671 ;  Doyle  v.  La  Crosse  City  R.  Co. 
148  Wis.  280,  134  N.  W.  364;  Delaware 
River  Iron  Siiip  Bldg.  &  Engine  Works  v. 
Nutfall,  119  Pa.  149,  13  Atl.  65;  4  Thomp. 
Neg.  §§3991,  3993;  Gideon  v.  Enoree  Mfg. 
Co.  44  S.  C.  442,  22  S.  E.  698. 

The  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

Tishacek  v.  Milwaukee  Electric  R.  A 
Light  Co.  110  Wis.  417,  85  N.  W.  971; 
Ryan  v.  LaCrosse  City  R.  Co.  108  Wis.  122, 
83  N.  W.  770;  Wills  v.  Ashland  Ligiit, 
Power  &  Street  R.  Co.  108  Wis.  255,  84 
N.  W.  998;  Ewen  v.  Chicago  &  N.  W.  R. 
Co.  38  Wis.  614;  Secard  v.  Rhinelander 
Lighting  Co.  147  Wis.  614,  133  N.  W.  45; 
Brinilson  v.  Chicago  &  N.  W.  R.  Co.  144 
Wis.  614,  32  L.R.A.(N.S.)  359,  129  N.  W. 
664;  Verdon  v.  Crescent  Automobile  Co 
80  N.  J.  L.  190,  76  Atl.  346;  Morey  v. 
Gloucester  Street  R.  Co.  171  Mass.  164, 
50  N.  E.  530;  Rohloff  v.  Fair  Haven  &  W. 
R.  Co.  76  Conn,  689,  58  Atl.  5;  Trudell  v. 
Grand  Trunk  R.  Co.  126  Mich.  73,  53  L.R.A. 
271,  85  N.  W.  250;  Hayes  v.  Norcross,  162 
Mass.  646,  39  N.  E.  282;  Poland  v.  Union 
R.  Co.  26  R.  I.  215,  58  Atl.  653;  Holbrook 
V.  Aldrich,  168  Mass.  15,  36  L.R.A.  493. 
60  Am.  St.  Rep.  364,  46  N.  E.  115;  Brady 
V.  Consolidated  Traction  Co.  63  N.  J.  L. 
25,  42  Atl.  1054;  Fitzhenry  v.  Consolidated 
fraction  Co.  64  N.  J.  L.  674,  46  Atl.  698; 
Knickerbocker  v.  Detroit,  G.  H.  &  M.  R.  Co, 
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167  Mich.  596,  133  N.  W.  504;  Perego  v. 
Lake  Shore  &  M.  S.  R.  Co.  158  Mich.  225, 
122  N.  W.  535;  Henderson  v.  Detroit  Citi- 
zens* Street  R.  Co.  116  Mich.  368,  74  N.  W. 
525;  Indianapolis  Traction  Terminal  Co. 
V.  Croly,  —  Ind.  App.  — ,  96  N.  E.  973; 
Krenzer  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
151  Ind.  587,  68  Am.  St.  Rep.  252,  43  N.  E. 
649,  52  N.  E.  220. 

Plaintiff  sustained  his  injury  while  a 
trespasser,  and  therefore  cannot  recover  for 
such  injuries,  in  the  absence  of  gross  neg- 
1  igence. 

Friedman  v.  Snare  &  T.  Co.  71  N.  J.  L. 
605,  70  L.R.A.  147,  108  Am.  St.  Rep.  764, 
61  Atl.  401,  2  Ann.  Cas.  497;  Bjornquist 
V.  Boston  &  A.  R.  Co.  185  Mass.  130,  102 
Am.  St.  Rep.  332,  70  N.  E.  63;  Schug  v. 
Chicago,  M.  &  St.  P.  R.  Co.  102  Wis.  515, 
78  N.  W.  1090;  Massell  v.  Boston  Elev.  R. 
Co.  191  Mass.  491,  78  N.  E.  108;  Trudell 
V.  Grand  Trunk  R.  Co.  126  Mich.  73,  53 
L.R.A.  271,  85  N.  W.  250;  Dotta  v.  North- 
ern P.  R.  Co.  36  Wash.  506,  79  Pac.  32; 
O'Leary  v.  Michigan  State  Teleph.  Co.  146 
Mich.  234,  109  N.  W.  434;  Fitzgerald  v. 
Rodgers,  58  App.  Div.  298,  68  N.  Y.  Supp. 
946;  Conlon  v.  Bailey,  58  111.  App.  261; 
Jefferson  v.  Birmingham  R.  &  Electric  Co. 
116  Ala.  294,  38  L.R.A.  458,  67  Am.  St. 
Rep.  116,  22  So.  546;  Thompson  v.  Cum- 
berland Teleph.  &  Teleg.  Co.  138  Ky.  109, 
127  S.  W.  531;  Holbrook  v.  Aldrich,  168 
Mass.  15,  36  L.R.A.  493,  60  Am.  St.  Rep. 
364,  46  N.  E.  115;  McGuiness  v.  Butler, 
159  Mass.  233,  38  Am.  St.  Rep.  412,  34 
N.  E.  259;  Gay  v.  Essex  Electric  Street 
R.  Co.  159  Mass.  238,  21  L.R.A.  448,  38 
Am.  St.  Rep.  415,  34  N.  E.  186,  159  Mass. 
242,  34  N.  E.  258. 

Admitting  evidence,  over  defendant's  ob- 
jection, of  the  financial  condition  of  the 
father  of  the  plaintiff,  is  reversible  error. 

Rooney  v.  Milwaukee  Chair  Co.  65  Wis. 
397,  27  N.  W.  24;  Holdridge  v.  Menden- 
hall,  108  Wis.  1,  81  Am.  St.  Rep.  871,  83 
N.  W.  1109;  Castloman  v.  Griffin,  13  Wis. 
535;  Pennsylvania  Co.  v.  Roy,  102  U.  S. 
451,  26  L.  ed.  141;  Chicago  v.  O'Brennan, 
65  111.  160;  Pittsburg,  Ft.  W.  &  C.  R.  Co. 
V.  Powers,  74  111.  341;  Alberti  v.  New 
York,  L.  E.  &  W.  R.  Co.  118  N.  Y.  77, 
6  L.R.A.  765,  23  N.  E.  35;  Shaw  v.  Boston 
&  W.  R.  Corp.  8  Gray,  45;  Johannesson  v. 
Borschenius,  35  Wis.  131;  Missouri  P.  R. 
Co.  V.  Lyde,  67  Tex.  505;  Barbour  County 
V.  Horn,  48  Ala.  566. 

Messrs.  Aylward,  Davies,  Olbrlch,  & 
Hill,  for  respondent: 

The  defendant  was  guilty  of  negligence. 

Wisconsin  Farm  Land  Co.  v.  Bui  lard,  119 
Wis.  320,  96  N.  W.  833;  Nolan  v.  Kroen- 
ing,  130  Wis.  79,  109  N.  W.  063;  Baush- 
ka  V.  McKey,  118  Wis.  359,  95  N.  W.  372; 
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Cullen  V.  Hanisch,  114  Wis.  24,  89  N.  W. 
900;  Bazelon  v.  Lyon,  128  Wis.  337,  107 
N.  W.  337;  Hein  v.  Mildebrandt,  134  Wis. 
582,  115  N.  W.  121;  Sheboygan  County  v. 
Sheboygan  Falls,  135  Wis.  128,  115  N.  W. 
330;  Busse  v.  Rogers,  120  Wis.  443,  64 
L.R.A.  183,  98  N.  W.  219;  Wankowski  v. 
Crivitz  Pulp  &  Paper  Co.  137  Wis.  123,  118 
N.  W.  643;  Dorwin  v.  Hagerty,  137  Wis. 
161,  118  N.  W.  799;  Lepley  v.  Anderson, 
142  W^is.  668,  33  L.R.A.(N.S.)  836,  125 
N.  W.  433;  Barlow  v.  Foster,  149  Wis.  613, 
136  N.  W.  822;  Rylander  v.  Laursen,  124 
Wis.  2,  102  N.  W.  341;  6  Thomp.  Neg. 
7887;  Douglas  v.  Chicago,  M.  &  St.  P.  R. 
Co.  100  Wis.  405,  69  Am.  St.  Rep.  930,  76 
N.  W.  356;  Larson  v.  Ring,  43  Minn.  88, 
44  N.  W.  1078. 

Plaintiff  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law. 

Lynchburg  Cotton  Mills  v.  Stanley,  102 
Va.  590,  46  S.  E.  908;  Dubiver  v.  City  & 
Suburban  R.  Co.  44  Or.  227,  74  Pac.  916, 
75  Pac.  693,  1  Ann.  Cas.  895;  Baker  v. 
Public  Service  R.  Co.  79  N.  J.  L.  249,  76 
Atl.  441;  McVoy  v.  Oakes,  91  Wis.  214, 
64   N.   W.    748;    Holdridge   v.   Mendenhall, 

108  Wis.  1,  81  Am.  St.  Rep.  871,  83  N.  W. 
1109;  Johnson  v.  Chicago  &  N.  W.  R.  Co. 
49  Wis.  529,  5  N.  W.  886,  56  W^is.  274,  14 
N.  W.  181;  Townley  v.  Chicago,  M.  &  St. 
P.  R.  Co.  53  Wis.  634,  11  N.  W.  55;  Whalen 
V.  Chicago  &  N.  W.  R.  Co.  75  Wis.  654,  44 
N.  W,  849;  Carmer  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  95  Wis.  513,  70  N.  W. 
560;  Van  Salvellergh  v.  Green  Bay  Traction 
Co.  132  Wis.  166,  111  N.  W.  1120;  Schwind 
V.  Chicago,  M.  &  St.  P.  R.  Co.  140  Wis.  1, 
133  Am.  St.  Rep.  1055,  121  N.  W.  639; 
Meibus  v.  Dodge,  38  Wis.  300,  20  Am. 
Rep.  6;  Busse  v.  Rogers,  120  Wis.  443,  64 
L.R.A.  183,  98  N.  W.  219;  O'Leary  v. 
Michigan  State  Teleph.  Co.  146  Mich.  243, 

109  N.  W.  434;  Secard  v.  Rhinelander  Light- 
ing Co.  147  Wis.  614,  135  N.  W.  45. 

The  fact  that  plaintiff  may  technically 
have  been  a  trespasser  does  not  relieve  de- 
fendant from  liability. 

Busse  V.  Rogers,  120  Wis.  443,  64  L.R.A. 
183,  98  N.  W.  219;  Meibus  v.  Dodge,  38 
Wis.  300,  20  Am.  Rep.  6;  Compty  v.  C.  H. 
Starke  Dredge  &  Dock  Co.  129  "Wis.  622, 
9  L.R.A.(N.S.)  652,  109  N.  W.  650;  laraurri 
V.  Saginaw  City  Gas  Co.  148  Mich.  34,  111 
N.  W.  884;  Powers  v.  Harlow,  53  Mich. 
507,  51  Am.  Rep.  154,  19  N.  W.  257; 
O'Leary  v.  Michigan  State  Teleph.  Co.  146 
Mich.  243,  109  N.  W.  434;  Lynch  v.  Nur- 
dinr  1  Q.  B.  29,  4  Perry  &  D.  672,  10  L.  J. 
Q.  B.  N.  S.  73,  5  Jur.  797;  Edgington  v. 
Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa, 
410,  57  L.R.A.  501,  90  N.  W.  95;  Wester- 
field  V.  Levis  Bros.  43  La.  Ann.  63.  9  So. 
52;    Kelley   v.   Parker- Washington   Co.    107 
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Mo.  App.  490,  81  S.  \V.  631;  Spen^ler  v. 
Williams,  67  Miss.  1,  6  So.  613;  Earl  v. 
Crouch,  40  N.  Y.  S.  R.  847,  16  N.  Y.  Siipp. 
770;  Harper  v.  Kopp,  24  Ky.  L.  Rep.  2342, 
73  S.  W.  1127;  Ramsey  v^  National  Con- 
tracting Co.  49  App.  Div.  11,  63  N.  Y. 
Supp.  286. 

Permitting  questions  with  reference  to 
Mr.  Kelly*8  property  was  not  error. 

Kellev  V.  Fond  du  Lac,  31  Wis.  179; 
Kruschke  v.  Stefan,  83  Wis.  373,  53  N.  W. 
679;  Earley  v.  Winn,  129  W'is.  291,  109 
N.  W.  633;  Stuckey  v.  O'Neal,  86  Ark.  145, 
109  S.  W.  1164;  Missouri,  K.  &  T.  R.  Co. 
V.  Steele,  50  Tex.  Civ.  App.  634,  110  S.  W. 
171;  Port  Townsend  Southern  R.  Co.  v. 
Barbare,  46  Wash.  275,  89  Pac.  710;  Craw- 
ford V.  Kansas  City  Stock  Yards  Co.  215 
Mo.  394,  114  S.  W.  1057;  Bowen  v.  Eaton, 
46  Ind.  App.  66,  89  N.  E.  961;  Godsall  v. 
Joliet,  160  111.  App.  519;  Chesapeake  &  O. 
R.  Co.  V.  Barger,  112  Va.  688,  72  S.  E, 
693;  Holdridge  v.  Mendenhall,  108  Wis.  1, 
81  Am.  St.  Rep.  871,  83  N.  W.  1109;  Downer 
V.  Dana,  19  Vt.  338;  Southern  Kansas  R. 
Co.  V.  Painter,  63  Kan.  414,  36  Pac.  731, 
3  Am.  Neg.  Cas.  473;  Bryan  v.  Walton,  14 
Ga.  185;  People  v.  Hawley,  111  Cal.  78,  43 
Pac.  404;  Warth  v.  L.  Loewenstein  &,  Sons, 
219  111.  222,  76  N.  E.  379;  Western  Mfrs. 
Mut.  Ins.  Co.  V.  Boughton,  136  111.  317,  26 
N.  E.  591;  Lanigan  v.  Neely,  4  Cal.  App. 
760,  89  Pac.  441;  Clark  v.  Gurley,  48  Tex. 
Civ.  App.  274,  106  S.  W.  394. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

Pid  defendant  breach  a  duty  to  exercise 
ordinary  care  for  the. safety  of  children  who 
vrere  liable  to  be  in  the  street  in  the  vicin- 
ity of  its  rope,  having  regard  for  danger 
of  their  interfering  with  the  appliance? 

The  trial  court,  in  contemplation  of  sup- 
posed legal  principles,  decided  there  was 
reasonable  ground  in  the  evidence  to  find 
in  respondent's  favor,  and  so  sent  the  mat- 
ter to  the  jury.  Acting  under  the  judicial 
suggestion,  the  jury  took  the  subject  as  in- 
volving questions  of  fact  determinable  from 
controverted  reasonable  inferences  arising 
from  the  evidence,  and  resolved  the  uncer- 
tainty in  favor  of  respondent.  The  result 
was  challenged  as  contrary  to  the  evidence, 
on  the  motion  for  a  new  trial,  and  the  de- 
cision was  against  appellant.  So  the  error 
now  assigned,  that  there  is  no  reasonable 
support  in  the  evidence  for  the  verdict,  is 
opposed  by  the  judgment  of  the  jur^  and 
that  of  the  trial  court  both  before  and  after 
verdict.  For  success  thereof  a  strong  ca.se 
is  required, — much  strongor  than  is  pre- 
sented here  if  the  law  applicable  thereto  is 
as  the  trial  judge  supi)oscd.  The  force  of 
the  argument  of  counsel  for  appellant  is 
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substantially  all  directed  from  an  angle  far 
dilTerent,  from  a  legal  standpoint,  than  the 
one  from  which  the  court  below  observed 
the  situation.  If  the  latter  be  right,  the 
judgment  must  be  affirmed.  If  the  former 
be  right,  it  must  be  reversed. 

Counsel  ground  their  faith,  in  the  main, 
upon  want  of  duty  to  respondent, — that  ap- 
pellant followed  the  custom  as  to  the  kind 
of  appliance,  and  therefore,  as  matter  of 
course,  there  was  no  failure  to  exercise  or- 
dinary care.  Does  that  satisfy  the  situation? 
The  difficultv  is  in  the  evidence,  subs  tan- 
tially,  stopping  with  the  one  circumstance 
that  the  appliance  was  the  usual  one,  and 
that  no  accident  had  previously  occurred. 
This,  by  the  foreman,  is  a  fair  sample: 
The  method  of  stringing  the  wire  was  the 
same  I  have  used  for  years.  Other  com- 
panies string  the  same  way, — ^the  same  kind 
of  a  pulley  with  a  rope  and  team  being  used. 
The  telephone  companies  use  the  same  kind 
of  a  contrivance.  We  had  one  man  at  the 
street  crossing  to  give  signals  to  men  at  the 
spool,  and  one  driving  the  team.  The  man 
at  the  crossing  had  to  watch  the  snatch 
block  and  the  feeder  as  it  came  along  be- 
cause of  teams  and  people  walking  back 
and  forth  across  the  street.  I  have  never 
known  of  children  playing  with  the  rope  or 
of  any  accident.  There  was  no  watching 
to  keep  children  away  from  the  pulley  and 
rope.  The  man  at  the  cross ini^  was  to  see 
that  teams  had  opportunity  to  pass,  and 
watch  everything,  and  guard  to  see  that 
everything  was  all  right,  and  that  no  one 
was  near  tlie  line  where  it  came  near  the 
ground.  The  men  did  not  have  any  instruc- 
tions to  keep  children  away  from  the  rope. 
That  may  all  be.  It  makes  a  pretty  clear 
case  as  regards  danger  to  persons  using 
the  appliance;  but  the  complaint  is  not  of 
the  character  of  the  appliance  or  the  means 
or  manner  of  its  location,  but  of  no  efficient 
attention  being  paid  to  keeping  children 
from  interfering  with  the  rope  near  the 
pulley,  notwithstanding  it  was  dangerous 
to  do  so,  and  the  location  and  circumstances 
were  such  that  defendant's  employees  were 
chargeable  with  knowledge  that  children 
were  liable  to  be  lawfullv  in  the  street  in 
the  zone  of  danger,  and  be  attracted  into  it. 
It  was  one  thin?  to  use  a  proper  appliance, 
and  to  see  that  it  operated  riglit  as  re- 
gards the  work  being  done,  and  to  see 
that,  when  the  rope  interfered  with  travel 
at  the  street  crossing,  teams  and  pedes- 
trians were  permitted  to  pass.  It  was 
quite  another  thing  to  exercise  efficient 
care  to  guard  against  children  being  in- 
jured by  interfering  with  the  rope  and 
pulley  at  the  point  of  danger,  some  hun- 
dreds of  feet  from  the  spool  and  the  man 
at  tlu'  .street  crossing,  in  view  of  the  fact. 
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if  it  be  a  fact,  that  appellant  had  reason- 
able ground  to  apprehend  that  such  care 
was  necessary.  Failure  in  that  field  is  the 
real  ground  of  negligence  pleaded  and  to 
which  the  evidence  on  the  part  of  respond- 
ent was  directed,  and  which  was  submit- 
ted to  the  jury.  Thus  we  see  the  evidence 
appellant's  counsel  relies  upon  does  not 
reach  the  real  situation.  The  manner  em- 
ployed, from  a  piechanical  standpoint,  in 
doing  the  work,  may  have  been  all  right, 
but  how  about  the  means  employed  to 
guard  against  children  lawfully  in  the 
street  being  injured  in  the  progress  of  the 
work?  That  is  the  question,  if  we  pass 
the  point  in  favor  of  respondent  as  to 
whether,  in  the  exercise  of  ordinary  care, 
such  means  were  required;  and  on  that 
question  the  direct  evidence  on  the  part  of 
appellant  is  silent,  except  in  the  statement 
of  the  foreman  that  he  had  never  known  of 
an  accident  happening  by  reason  of  chil- 
dren playing  with  the  rope.  The  defense 
seems  to  have  been  upon  the  theory  that 
appellant  had  a  right  to  be  in  the  street 
with  a  proper  appliance  for  doing  its  work, 
properly  operated  as  regards  public  travel, 
and  that  it  had  no  duty  to  perform  as  re- 
gards children,  who,  being  lawfully  in  the 
street  for  its  ordinary  use,  might  step  aside 
and  interfere  with  the  rope,  as  was  done  in 
this  case.  No  one  was  instructed  to  look 
after  that  matter.  The  jury  were  war- 
ranted in  believing  that  such  matter  was 
not  thought  to  be  any  concern  of  ap- 
pellant's. Counsel  argue  the  case  here  from 
that  standpoint.  Is  that  consistent  with 
the  true  measure  of  what  respondent's  duty 
was  under  the  circumstances?  If  not,  then 
the  whole  theory  of  the  defense  at  this 
point  fails. 

In  the  further  consideration  of  the  case, 
we  may  safely  say,  without  demonstrating 
it  by  quotations  from  the  evidence,  there 
was  reasonable  ground  to  conclude  that 
appellant's  operations  were  in  a  locality 
where  children  were  liable  to  lawfully  be 
at  any  time, — children  so  young  as  not  to 
be  able  to  appreciate  the  danger  of  inter- 
fering with  the  moving  rope  in  the  imme- 
diate vicinity  of  the  pulley;  that  such  dan- 
ger, in  fact,  existed,  and  that  such  interfer- 
ences w^ere  within  reasonable  probabilities. 
The  fact  that  no  accident  had  previously  oc- 
curred, so  far  as  defendant  knew^,  is  not 
conclusive.  That  young  children  are  very 
liable  to  meddle  with  things  as  plaintiff  did 
is  of  common  knowledge.  That  in  doing  so 
there  is  probability  of  injury  needs  no  evi- 
dence from  the  mouths  of  witnesses. 

If  appellant  did  not  owe  any  duty  to 
children  in  the  circumstances  here;  if  tliev, 
though  too  young  to  appreciate  the  danger 
and  the  wrong  of  their  trifling  with  the 
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ropes,  were  entirely  at  their  own  risk  of 
loss  by  doing  so,  then  the  whole  theory  of 
respondent's  case  is  wrong.  Many  cases 
are  cited  to  our  attention  as  bearing  on 
the  question;  but  all  go  either  upon  the 
theory  that  defendant  did  not  owe  any  duty 
to  the  injured  person  under  any  circum- 
stances, or  that  the  operations  or  condi- 
tions causing  the  injury  were  not  dan- 
gerous, or  if  dangerous  in  case  of  interfer- 
ence therewith  by  children,  that  the  appar- 
atus was  not  such  as  would  naturallv  al- 
lure  children  to  play  with  it.  Such  cited  ad- 
judications of  the  first  class  are  out  of  har- 
mony with  and  contrary  to  established  prin- 
ciples, as  frequently  applied  in  this  court, 
and  need  not  be  referred  to.  The  logic  of 
the  other  authorities  relied  upon  is  well 
illustrated  by  Fitzgerald  v.  Rodgers,  58 
App.  Div.  298,  68  N.  Y.  Supp.  946,  quoted 
from  at  length  by  counsel  for  appellant, 
where  it  was  held  that  there  was  no  liabil- 
ity because  the  machine  was  not  dangerous 
in  itself.  It  did  not  of  itself  constitute  an 
unlawful  obstruction  in  the  highway.  It 
was  not  of  such  character  that  it  was  dan- 
gerous and  a  temptation  or  enticement  to 
children  to  play  with  it  with  probability  of 
receiving  personal  injuries.  But  the  two 
dements  said  to  be  absent  in  that  case, 
and  so  to  relieve  the  defendant  from  the 
charge  of  liability,  are  claimed  to  have 
been  present  in  this  case  and  were  so  found 
to  be  by  the  jury,  confirmed  by  the  circuit 
judge. 

Mere  cases  do  not  create  principles.  They 
apply  principles  to  situations  fairly  within 
them.  Courts  do  not  often  differ  as  regards 
principles,  but  do  as  regards  what  particu- 
lar circumstances  are  essential  to  render 
them  applicable.  In  that  lies  the  danger 
of  tying  too  closely  to  cases,  instead  of 
using  them  merely  by  way  of  illustration. 
One  may  take  the  former  method,  descend- 
ing to  the  details  of  discussion  in  opin- 
ions, and  easily  go  astray  or  fall  into  con- 
fusion, while,  by  taking  the  latter,  the  mists 
will  disappear. 

The  principle  involved  here,  so  far  as 
the  precise  facts  go,  keeping  prominent  that 
the  child  was  where  it  had  a  right  to  be, — 
the  principle  recognized  in  most  of  the  au- 
thorities cited  to  6ur  attention  and  illus- 
trated  time  and  again  in  our  own  decisions, 
— is  this:  He  who  maintains  an  object  or 
condition  liable  to  attract  children  of  ten- 
der vears  to  interfere  therewith,  under  such 
circumstances  as  to  be  chargeable  with 
knowledge  that  they  may  probably  so  in- 
terfere, to  their  personal  injury,  breaches 
liis  duty  as  to  ordinary  care  not  to  im- 
peril their  safety. 

Keeping  the  principle  in  mind,  one  can 
easily  see  that  customary  violation  of  duty 
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is  no  defense  in  any  particular  instance. 
Numerous  authorities  are  to  the  effect  that 
places  do  not  necessarily  fall  outside  the 
principle  because  of  the  children  in  going 
there  becoming  trespassers.  By  common 
knowledge,  very  young  children  are  liable 
to  trespass,  and  be  wholly  ignorant  of 
wrong  doing,  or  substantially  so.  Is  there 
not  a  duty  owing  to  such  children  as  to 
such  situations, — a  duty  even  within  the 
broad  lines  of  the  principle  stated, — though 
they  be  wrongdoers,  which  may  be  action- 
ably breached,  and,  especially  so  in  case  of 
their  being  where  they  have  a  right  to  be, 
as  in  this  case?  The  common  instincts  of 
mankind  suggest  that.  Sound  policy  would 
seem  to  demand  it,  and  the  courts  in  gen- 
eral, and  this  court  in  particular  as  to 
situations  analogous  to  the  one  in  hand, 
uphold  it. 

Conservation  of  child  life  and  safety  as 
to  artificial  perils  is  one  of  such  impor- 
tance that  ordinary  care  may  well  hold 
everyone  responsible  for  creating  or  main- 
taining a  condition  involving  any  such, 
with  reasonable  ground  for  apprehending 
that  children  of  tender  years  may  probably 
be  allured  thereinto.  In  many  courts  that 
has  been  applied  generally, — to  private 
premises  where  children  have  no  right  to 
be,  and  to  public  places  and  those  visited 
by  license,  as  well, — while  other  courts  re- 
strict it  to  the  rightful  visitations.  This 
court,  perhaps,  has  not  taken  a  decided 
stand  on  the  broad  lines  indicated,  though 
the  writer  is  of  the  opinion  that  it  has, 
in  logical  effect,  and  would  assert  it  and 
defend  it  as  sound  doctrine,  demanded  by 
precedent,  principle,  and  humanity.  One  of 
the  most  striking  illustrations  of  such 
broad  application  in  foreign  jurisdictions  is 
Birge  v.  Gardiner,  19  Conn.  510,  50  Am. 
Dec.  261.  A  person  insecurely  set  a  gate 
on  his  own  premises  beside  a  lane  through 
which  children  were  liable  to  pass.  One 
while  doing  so  took  hold  of  and  shook  the 
gate,  causing  it  to  fall  and  break  his  leg. 
Such  person  was  held  liable.  Bransom  v. 
Labrot,  81  Ky.  638,  50  Am.  Rep.  103,  is 
another.  In  the  latter  these  were  the  facts. 
A  person  piled  lumber  on  his  unfenced  lot 
so  timbers  were  liable  to  fall  and  injure 
anyone  within  range.  lie  had  reasonal)le 
ground  for  knowing  children  might  play  in 
the  vicinity.  That  occurred.  A  timber  fell, 
causing  a  child's  death.  The  owner  was  held 
liable. 

There  are  numerous  instances  where  the 
principle  under  discussion  was  applied,  that 
one  must,  in  the  exercise  of  ordinarv  care, 
be  sensible  of  common  child isli  instincts,  and 
not  create  or  maintain,  even  on  his  own 
premises,  a  condition  whicli  he  knows,  or 
has  reasonable  ground  to  apprehend,  may 
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probably  allure  innocents  into  danger,  not- 
withstanding one  would  technically  tres- 
pass in  reaching  the  peril.  As  indicated, 
whether  that  should  be  applied  generally,  or 
only  to  premises  where  cliildren  may  right- 
fully be,  is  where  courts  have  divided.  The 
following  cases  indicate  tlie  trend  in  this 
court:  Busse  v.  Rogers,  120  Wis.  443,  6-4 
L.R.A.  183,  98  N.  W.  219;  Compty  v.  C.  H. 
Starke  Dredge  &  Dock  Co.  129  Wis.  622,  9 
L.R.A.  (N.S.)  652,  109  X.  W.  650;  Lomoe  v. 
Superior  Water,  Light  &  P.  Co.  147  Wis.  5, 

132  N.  W.  623;  Secard  v.  Rhinelander 
Lighting  Co.  147  Wis.  614,  133  N.  W.  45; 
Meyer  v.  Menominee  &  M.  Light  &  Trac- 
tion Co.  151  Wis.  279,  138  N.  W.  1008.  The 
conflict  of  authority  I  have  indicated  was  re- 
ferred to  in  Busse  v.  Rogers,  but  the  court 
contented  itself  with  applying  the  principle 
to  such  situations  as  the  one  in  hand,  not 
expressing  doubt,  however,  as  to  whether  it 
might  be  applied  more  broadly. 

It  should  be  particularly  noted  that  the 
fact  of  the  child  using  the  street  as  a 
playground  was  not  thought  to  remove  it 
from  the  zone  of  duty  as  regards  its  per- 
sonal safety.  Children  have,  as  it  is  said, 
a  subservient  right  to  play  in  the  street, 
and  their  safety  in  doing  so  must  not  be 
imperiled  by  any  act  of  a  person  which 
he  has  reasonable  ground  to  expect  may 
probably  do  so,  even  though  the  danger  be 
only  rendered  active  through  infantile  curi- 
osity or  instinct  for  play, — a  stepping  aside 
from  the  primary  use  of  the  way,  and  thus 
arousing  the  dormant  danger,  as  in  Secard 
V.   Rhinelander  Lighting  Co.   147   Wis.  614, 

133  N.  W.  45,  where  the  child  while  play- 
ing with  an  excavation  lawfully  made  in 
the  street,  by  caving  of  the  earth  was  killed. 

We  need  not  pursue  the  subject  above 
discussed  further.  The  main  contentions 
that  defendant  was  not  negligent  because 
it  was  lawfully  in  the  street,  using  the 
ordinary  appliances  in  doing  its  work,  and 
that  respondent  trespassed  upon  its  prop- 
erty in  taking  hold  of  the  rope,  are  un- 
sound. They  do  not  recognize  the  principle 
regarding  the  duty  to  children  of  tender 
years,  nor  that  infantile  transgressions 
under  such  circumstances  as  we  have  here 
do  not  make  a  child  an  outlaw  without  the 
protection  which  the  humanity  of  the  law 
commonlv  throws  around  child  life. 

The  jury  found  all  the  facts  in  respond- 
ent's favor  es.sential  to  liability  under  the 
principles  of  legal  responsibility  indicated. 
Looking  at  the  circumstantial  as  well  aa 
the  direct  evidence,  we  are  unable,  under 
the  rule  as  to  the  weight  of  a  jury  finding, 
confirmed  by  the  trial  judge,  to  say  that 
there  was  no  legitimate  basis  for  sending 
the  questions  respecting  the  facts  to  the 
jury.     So  there  stand  these  verities:  Appel- 
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lant  created  a  condition.  liable  to  cause  per- 
sonal injury  to  children  of  tender  years,  if 
they  interfered  with  the  rope,  as  plaintiff 
did.  It  knew  children  were  liable,  at  any 
time,  to  be  within  reach  of  the  danger.  It 
had  reasonable  ground  to  suppose  that  the 
moving  rope  would  allure  such  children  into 
playing  with  the  rope  and  so  enter  the  zone 
of  danger.  It  gave  no  directions  to  its  em- 
ployees, and  they  did  not  exercise  any  over- 
sight, in  respect  to  the  matter.  As  before 
suggested,  if  it  be  true  that  the  safety  of 
children  is  customarily  unthouglit  of,  as  in 
this  case,  in  the  same  or  similar  circum- 
stances,— and  it.  is  considered  the  evidence 
hardly  goes  that  far,  especially,  not  con- 
clusively,— then  such  work  under  such  cir- 
cumstances is  customarily  done  without 
proper  regard  for  young  children  who  are 
liable  to  be  lawfully  playing  in  the  street. 
The  way  a  thing  is  customarily  done  is 
evidence  on  the  question  of  whether  ordi- 
nary care  was  used  in  a  particular  instance, 
and  may  be  conclusive;  but  when  such  man- 
ner is  obviously  dangerous,  as  by  wholly 
neglecting  to  give  thought  for  the  safety  of 
children  playing  in  the  street  where  they 
may  be  allured  into  danger  created  by  an 
outside  agency,  as  in  this  case,  it  is  not  a 
proper  one  merely  because  it  is  a  customary 
method.  Douglas  v.  Chicago,  M.  &  St.  P. 
R.  Co.  100  Wis.  405,  69  Am.  St.  Rep.  930, 
76  N.  W.  356;  Innes  v.  Milwaukee,  90  Wis. 
170,  70  N.  W.  1064 ;  Jensen  v.  Wisconsin  C. 
R.  Co.  145  Wis.  326,  128  N.  W.  982. 

What  has  been  said  efficiently  answers  the 
contention  that  respondent  was  guilty  of 
contributory  negligence,  since  the  mere  fact 
that  plaintiff  violated  the  rights  of  ap- 
pellant by  meddling  with  the  rope  did  not 
render  him,  necessarily,  efficiently  a  tres- 
passer. A  child  might  be  teclmically  such, 
as  we  have  seen,  and  yet  be  in  the  exercise 
of  the  care  reasonably  to  be  expected  of 
children  of  his  age  under  the  same  or  sim- 
ilar circumstances.  On  the  whole,  we  are 
unable  to  come  to  the  conclusion  that  the 
trial  court  was  wrong  in  submitting  the 
matter  to  the  jury. 

Complaint  is  made  because  the  court  per- 
mitted respondent's  counsel  to  interrogate 
plaintiff's  father  with  reference  to  his  pecu- 
niary circumstances.  The  only  excuse  for 
that  seems  to  be  that  appellant's  counsel 
first  opened  up  the  subject  without  the  ques- 
tions being  objected  to.  When  that  was 
followed  by  questions  on  the  part  of  re- 
spondent's counsel,  which  were  objected  to, 
the  objection  should  have  been  properly 
sustained.  The  pecuniary  circumstances  of 
plaintiff's  father  had  nothing  to  do  with 
the  loss  he  sustained  by  reason  of  ap- 
pellant's fault.  The  admission,  over  objec- 
tion, of  such  evidence  has  often  been  held 
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error,  but  said  to  be  one  of  minor  character, 
affecting,  if  at  all,  only  the  measure  of  dam- 
ages, lioldridge  v.  Mendenhall,  108  Wis. 
1,  81  Am.  St.  Rep.  871,  83  N.  W.  1109. 
Under  the  circumstances  of  this  case  it  does 
not  clearly  appear  that  had  the  erroneous 
ruling  not  occurred  the  result  might  prob- 
ably have  been  more  favorable  to  appel- 
lant; therefore,  it  must  be  regarded  as 
nonprejudicial. 

There  is  nothing  further  in  the  case 
which  seems  to  merit  special  attention.  The 
case  has  been  carefully,  it  is  thought,  con- 
sidered in  all  its  aspects  without  discover- 
ing any  warrant  for  disturbing  the  judg- 
ment. 

Judgment  affirmed. 
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(—  Ark.  — ,   152  S.  W.  996.) 

Insurance   —   accident   —   aggravating 
disease  —  liability. 

1.  The  excitation  by  an  accident  of  a 
dormant  growth  or  formation  within  the 
body  so  that  it  rapidly  results  in  death, 
which,  but  for  the  accident,  would  have 
been  deferred  until  a  later  period  of  life, 
is  within  the  operation  of  a  policy  insuring 
against  bodily  injury  sustained  through  ac- 
cidental means  resulting  directly,  independ- 
ently, and  exclusively  of  all  other  causes  in 
death. 

Same  —  construction  —  renewal  —  war- 
ranties. 

2.  Warranties  as  to  sound  health  and 
medical  attention  in  an  accident  insurance 
policy  which  has  been  renewed  from  time  to 
time  for  a  period  of  years  without  the  pres- 
entation of  a  new  application  referred  to 
the  date  of  the  original  application,  and  not 
to  that  of  the  last  renewal. 

Same  —  misstatement  of  age  —  forfei- 
ture. 

3.  An  insurer  cannot  claim  a  forfeiture 
for  misstatement  of  the  age  of  the  insured 
where  it  was  inadvertently  inserted  in  the 
policy  by  its  own  agent. 

.Evidence  —  expert  —  book  opinions. 

4.  Medical  experts  may,  in  testifying,  re- 
fer to  medical  writers  and  state  in  sub- 
stance the  result  of  their  conclusions. 

Same  —  physician  and  patient  —  priv- 
ilege —  waiver. 

5.  One  claiming  under  an  accident  insur- 

Xole.— For  previous  diseased  conditio'Vi  as 
affcctinu:  liability  under  a  policy  of  accident 
assurance,  soo  note  to  Stanton  v.  Travelers' 
Ins.  Co.  34  L.R.A.(N.S.)   445. 
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ance  policy  does  not  waive  the  privilege  l 
existing  between  the  attending  physician 
and  insured  so  as  to  render  his  testimony 
admissible,  by  reading  in  evidence  incident- 
ally as  part  of  a  deposition  of  one  of  de- 
fendant's officers  upon  another  issue  an 
affidavit  of  the  physician  voluntarily 
furnished  as  part  of  the  proof  of  loss. 

Damages  —  statutory  penalty  —  failure 
to  settle  claim. 

6.  Escape  from  liability  to  statutory  pen- 
alty of  damages  and  attorneys'  fees,  for  fail- 
ure promptly  to  settle  a  claim  on  an  in- 
surance policy,  cannot  be  had  because  a 
physician's  certificate  furnished  as  part  of 
the  proof  of  loss  indicated  that  the  loss  was 
not  covered  by  the  policy. 

(Eirby,  J.,  dissents.) 

(December  9,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hot  Spring 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  under  an  accident  insurance  policy. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  B  Means  and  Bradshaw, 
Rhoton,  &  Helm,  for  appellant: 

Plaintiff  cannot  recover  if  the  death  of 
Louis  Meyer  was  caused  by  an  injury  ag- 
gravating a  cancer  or  a  cancer  aggravating 
an  injury. 

Stanton  v.  Travelers'  Ins.  Co.  83  Conn. 
708,  34  L.R.A.(N.S.)  445,  78  Atl.  317; 
Illinois  Commercial  Men's  Asso.  y.  Parks, 
103  C.  C.  A.  286,  179  Fed.  794;  National 
Masonic  Acci.  Asso.  v.  Shryock,  20  C.  C.  A. 
3,  36  U.  S.  App.  658,  73  Fed.  774;  Commer- 
cial Travelers'  Mut.  Acci.  Asso.  v.  Fulton, 
24  C.  C.  A.  654,  45  U.  S.  App.  578,  79  Fed. 
423;  Sharpe  v.  Commercial  Travelers*  Mut. 
Acci.  Asso.  139  Ind.  92;  37  N.  E.  353; 
Binder  y.  National  Masonic  Acci.  Asso. 
127  Iowa,  25,  102  N.  W.  190;  White  v. 
Standard  Life  &,  Acci.  Ins.  Co.  95  Minn.  77, 
103  N.  W.  735,  884,  6  Ann.  Cas.  83;  Leh- 
man V.  Great  Western  Acci.  Asso.  — Iowa 
— ,  42  L.R.A.(N.S.)   562,  133  N.  W,  752. 

The  contract  sued  on  was  void  because 
of  the  breach  of  warranties  on  the  part  of 
the  insured. 

National  Annuity  Asso.  v.  McCall,  103 
Ark.  201,  146  S.  W.  125;  New  York  L.  Ins. 
Co.  V.  Fletcher,  117  U.  S.  519,  29  L.  ed.  934, 
6  Sup.  Ct  Rep.  837;  Fidelity  Mut.  L.  Ins. 
Co.  V.  Beck,  84  Ark.  59,  104  S.  W.  533, 
1102;  Providence  Life  Assur.  Soc.  v.  Reut- 
Hnger,  58  Ark.  528,  25  S.  W.  835;  Franklin 
L.  Ins.  Co.  V.  Galligan,  71  Ark.  295,  100 
Am.  St.  Rep.  73,  73  S.  W.  102;  Mutual  Re- 
serve Fund  Life  Asso.  v.  Cotter,  72  Ark. 
020.  83  S.  W.  .321 ;  Jeffrey  v.  United  Order, 
-14  L.R.A.(N.S.) 


G.  C.  97  Me.  176,  53  Atl.  1102;  Mudge  v. 
Supreme  Ct.  I.  O.  0.  F.  149  Mich.  467,  14 
L.R.A.(N.S.)  279,  119  Am.  St.  Rep.  686, 
112  N.  W.  1130;  Wilson  v.  Royal  Neigh- 
bors, 139  Mich.  423,  102  N.  W.  956;  Mod- 
ern Woodmen  v.  Angle,  127  Mo.  App.  94, 
104  S.  W.  297;  Metropolitan  L.  Ins.  Co. 
V.  Rutherford,  95  Va.  773,  30  S.  E.  383. 

The  breach  of  warranty  as  to  age  rendered 
the  contract  sued  on  void. 

New  York  L.  Ins.  Co.  v.  Fletcher,  117 
U.  S.  519,  29  L.  ed.  934,  6  Sup.  Ct,  Rep. 
837;  Marcoux  v.  St.  John  Baptist  Benefi- 
cence Soc.  91  Me.  250,  39  Atl.  1027;  Tay- 
lor v.  Grand  Lodge,  A.  0.  U.  W.  96  Minn. 
441,  3  L.R.A.(N.S.)  114,  105  N.  W.  408; 
Elliott.  V.  Knights  of  Modern  Maccabees,  46 
Wash.  320,  13  L.R.A.(N.S.)  856,  89  Pac 
929;  Krause  v.  Modern  Woodmen,  133  Iowa, 
199,  110  N.  W.  452. 

The  court  erred  in  permitting  the  intro- 
duction of  the  testimony  of  t^e  physicians, 
because  it  violated  the  rule  against  hearsay. 

1  Greenl.  Ev.  162;  State  v.  Baldwin,  36 
Kan.  17,  12  Pac.  318,  7  Am.  Crim.  Rep. 
377;  Ware  v.  Ware,  8  Me.  56;  Ashworth  v. 
Kittridge,  12  Cush.  194,  59  Am.  Dec.  178. 

Books  of  inductive  science,  within  which 
are  standard  medical  works,  are  not  ad- 
missible as  affirmative  evidence  in  an  ac- 
tion brought  to  recover  damages  caused  by 
alleged  negligence. 

Foggett  V.  Fischer,  23  App.  Div.  207,  48 
N.  Y.  Supp.  741;  Wliarton,  Ev.  §  666; 
Com.  v.  Wilson,  1  Gray,  337;  Washburn  v. 
Cuddihy,  8  Gray,  430;  People  v.  Millard,  63 
Mich.  63,  18  N.'  W.  562 ;  Epps  v.  Stete,  102 
Ind.  539,  1  N.  E.  491,  5  Am.  Crim.  Rep. 
517;  Mason  v.  Hicks,  60  Hun,  46,  14  N.  Y. 
Supp.  434. 

The  pretended  proofs  of  loss  were  not 
sufficient  to  show  affirmatively  that  the 
death  of*  Meyer  was  due  to  an  injury  sus- 
tained through  accidental  means. 

Travelers'  Ins.  Co.  v.  Melick,  27  L.R.A. 
629,  12  C.  C.  A.  544,  27  U.  S.  App.  547,  65 
Fed.  178;  Mutual  Ben.  L.  Ins.  Co.  v.  New- 
ton. 22  Wall.  32,  22  L.  ed.  793;  Gould 
V.  Dwelling-House  Ins.  Co.  90  Mich.  302,  61 
N.  W.  455;  Teutonia  Ins.  Co.  v.  Johnson, 
72  Ark.  484,  82  S.  W.  840;  Elliott,  Ins. 
§415;  Wilson  v.  Central  Ins.  Co.  135  ^pp. 
Div.  649,  119  N.  Y.  Supp.  955;  Harp  v. 
Fireman's  Fund  Ins.  Co.  130  Ga.  726,  61 
S.  E.  704,  14  Ann.  Cas.  299;  Williams  v. 
Fire  Asso.  119  App.  Div.  573,  104  N.  Y. 
Supp.  100;  Castell  v.  Woodcock,  121  N.  Y. 
Supp.  585;  Morris  v.  Dutchess  Ins.  Co.  67 
W.  Va.  368,  68  S.  E.  22. 

Messrs.  Henry  Berger  and  Mehalfy, 
Held,  &  MehafTy,  for  appellee: 

The  fact  that  insured  had  a  cancer  when 
he  received  the  jar  or  injury  is  unavailable 
as  a  defense,  although  its  presence  may  have 
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lessened  liis  vitality  and  strength  to  with- 
stand the  injury. 

Fetter  v.  Fidelity  &  C.  Co.  174  Mo.  256, 
61  L.R.A.  450,  97  Am.  St.  Rep.  560,  73 
S.  W.  592;  Fidelity  &  C.  Co.  v.  Cooper,  137 
Ky.  544.  126  S.  W.  Ill;  Freeman  v.  Mer- 
cantile Mut.  Acci.  Asso.  156  Mass.  351,  17 
L.R.A.  753,  30  N.  E.  1013;  Driakell  v. 
United  States  Health  &  Acci.  Ins.  Co.  117 
Mo.  App.  362,  93  S.  W.  880;  Moge  v.  So- 
ciete  de  Bienfaisance,  167  Mass.  298,  35 
L.R.A.  736,  45  N.  E.  749;  Bcile  v.  Travelers' 
Protective  Asso.  155  Mo.  App.  629,  135  S. 
W.  501;  Modern  Woodmen  Acci.  Asso.  v. 
Shrvock,  54  Neb.  250,  39  L.R.A.  826,  74 
X.  W.  607. 

If  the  insurance  was  a  "renewal"  and  on 
the  "plan  of  previous  insurance,"  the  war- 
ranties are  confined  to  the  original  con- 
tract of  insurance. 

Supreme  Lodge,  K.  P.  v.  Davis,  90  Ark. 
264,  119  S.  W.  257;  Modern  Woodmen 
Acci.  Asso.  V.  Shryock,  supra. 

When  on  the  face  of  an  application  for 
insurance  a  question  appears  to  have  been 
imperfectly  answered,  and  the  insurer  is- 
sues a  policy  without  further  inquiry,  it 
waives  the  want  of  imperfection  in  the 
answer. 

Security  Mut.  Ins.  Co.  v.  Berry,  81  Ark. 
92,  98  S.  W.  693;  Mutual  Reserve  Fund 
Life  Asso.  v.  Farmer,  65  Ark;  581,  47  S.  W. 
850;  Phoenix  Mut.  L.  Ins.  Co.  v.  Raddin,  120 
U.  S.  190,  30  L,  ed.  646,  7  Sup.  Ct.  Rep. 
500. 

An  insurance  company  cannot  itself  mis- 
take a  fact  in  a  contract  and  then  claim  a 
forfeiture  against  the  insured  because  of 
the  misstatement. 

Gray  v.  Stone,  102  Ark.  146,  143  S.  W. 
114;  Dwelling  House  Ins.  Co.  v.  Brodie,  52 
Ark.  11,  4  L.R.A.  458,  11  8.  W.  1016; 
Franklin  L.  Ins.  Co.  v.  Galligan,  71  Ark. 
295,  100  Am.  St.  Rep.  73,  73  S.  W.  102;  Mu- 
tual Reserve  Fund  Life  Asso.  v.  Farmer,  65 
Ark.  581,  47  S.  W.  850. 

Plaintiff  in  an  action  upon  a  life  insur- 
ance policy,  by  offering  in  evidence  a  cer- 
tificate of  the  cause  of  death  given  by  a 
physiciaiy  of  the  insured,  does  not  thereby 
waive  the  provisions  of  the  Code  forbidding 
a  physician  to  testify  as  to  information  re- 
ceived in  the  course  of  professional  employ- 
ment. 

Redmond  v.  Induntrial  Ben.  Asso.  78 
Hun,  104,  28  N.  Y.  Supp.  1075;  Meyer  v. 
Supreme  Lodge,  K.  P.  82  App.  Div.  359, 
81  X.  Y.  Supp.  813;  Holdon  v.  Metropolitan 
L.  Ins.  Co.  165  N.  Y.  13,  58  N.  E.  771; 
Frazier  v.  Metropolitan  L.  Ins.  Co.  161  Mo. 
App.  709,  141  S.  W.  030:  Stiopel  v.  Ger- 
man American  Mut.  Life  Asso.  55  Mo.  App. 
224. 

An  expert  on  the  stand  may  deliver  to 
44  L.R.A.  (N.S.) 


the  jury  as  his  opinion  under  oath,  that  a 
proposition  maintained  by  a  standard  au- 
thor is  correct. 

Jones,  Ev.  §  579;  Murphy  v.  Murphy,  23 
Ky.  L.  Rep.  1460,  65  S.  W.  167;  Boswell 
V.  State,  114  Ga.  40,  39  S.  E.  897. 

McCulloch,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  on  a  policy 
of  accident  insurance  whereby  the  defend- 
ant undertook  to  insiire  "against  bodily  in- 
juries sustained  through  accidental  means, 
resulting  directly,  independently,  and  ex- 
clusively of  all  other  causes  in  death." 
There  was  a  recovery  below  for  the  full 
amount  of  the  policy,  together  with  at- 
torneys' fees,  etc.,  and  the  defendant  ap- 
pealed. 

The  assured  had  carried  an  accident 
policy  in  this  company  continuously  for 
about  seventeen  years;  the  policy  being  re- 
newed from  time  to  time  upon  the  same 
terms,  sometimes  a  new  policy  being  is- 
sued, and  at  others  the  renewal  being  ac- 
complished by  certificate  continuing  the 
policy  for  another  period. 

While  standing  in  a  wagon  preparatory 
to  seating  himself,  he  was  thrown  backward 
by  the  sudden  and  unexpected  start  of  the 
horse,  which  caused  him  to  fall  on  his  back 
or  right  side  in  the  region  above  the  hip 
and  strike  an  iron  hand  hold  upon  the 
wagon  seat.  He  threw  both  hands  to  his 
side  and  at  o/ice  complained  of  the  injury. 
The  evidence  tends  to  show  that  he  con- 
tinued to  complain  of  the  injury,  and  was 
confined  to  his  bed  from  that  time  until 
his  death,  which  occurred  several  weeks 
later.  A  few  days  after  the  accident  he 
began  to  have  hemorrhages  from  the  mouth, 
which  continued  at  intervals  until  his  death. 
A  short  time  after  the  accident  he  also 
commenced  having  hemorrhages  from  the 
bowels,  and  these  continued  until  death. 
Prior  to  the  accident  he  had  every  appear- 
ance of  being  a  healthy  man,  and  gave  no 
evidence  of  having  a  fatal  disease;  but  a 
post  mortem  held  several  days  after  his 
death  revealed  the  fact,  according  to  some 
of  the  testimony,  that  there  was  a  diseased 
condition  or  tumorous  growth  on  the  head 
of  the  pancreas  which  enveloped  the  duo- 
denum. Some  of  the  surgeons  gave  opin- 
•ions  that  the  growth  was  a  cancer  of  at 
least  several  months'  standing.  While  this 
was  not  directly  disputed  by  other  testi- 
mony, there  is  evidence  to  the  effect  that 
the  physical  condition  of  the  man  w^as  in- 
consistent with  the  long-continued  presence 
of  a  malignant  cancer,  and  that  therefore 
the  tumorous  growth  was  dormant  rather 
than  malignant,  or  that  it  might  have  been 
the  result  of  the  blow  at  the  time  of  the 
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accident.  The  autopsy  developed  the  fact 
that  the  hemorrhage  from  the  bowels  re- 
sulted from  a  rupture  of  the  duodenum  or 
of  the  pancreas  which  enveloped  it;  but  the 
testimony  leaves  a  doubt  as  to  whether  this 
did  not  result  from  the  erosion  caused  from 
the  alleged  cancerous  growth  or  from  the 
blow  at  the  time  of  the  accident.  The  evi- 
dence is  sufficient,  we  think,  to  warrant 
the  finding  that  the  rupture  was  caused  by 
the  blow  and  that  death  resulted  from  this 
injury. 

It  is  earnestly  insisted  that  the  evidence 
is  insufficient  to  show  that  the  fall  in  the 
wagon  was  of  sufficient  force  or  occurred 
in  such  manner  as  to  produce  any  injury. 
Under  the  circumstances,  as  described  by 
the  only  eyewitness,  it  does  appear  some- 
what improbable  that  a  severe  injury  could 
have  occurred  in  the  manner  related;  but 
it  cannot  be  said  to  be  an  impossibility 
for  the  injury  to  have  occurred  in  that  way, 
and  the  testimony  is  sufficient  to  establish 
the  fact  that  a  severe  injury  did  in  fact 
result  from  the  fall.  These  matters,  to- 
gether with  the  law  applicable  to  the  case, 
were  submitted  to  the  jury  in  the  following 
instructions:  "(1)  You  are  instructed  that 
you  are  the  judges  of  the  cause  of  the  death 
of  Louis  Meyer,  and  if  you  find  from  all 
the  facts  and  circumstances  in  evidence  in 
this  case  f^uat  on  the  29th  day  of  April, 
1911,  the  said  Louis  Meyer  while  in  the  act 
of  seating  himself  or  about  to  seat  himself 
in  a  wagon  preparatory  to  driving  from  his 
place  of  business  to  his  residence,  the  said 
wagon  in  which  he  was  situated  was  sud- 
denly and  unexpectedly  started,  thereby  ac- 
cidentally throwing  him,  the  said  Louis 
Meyer,  violently  against  an  iron  hand  hold 
or  seat  guard  upon  the  seat  of  the  said 
wagon,  thereby  bruising  the  back  or  side  of 
the  said  Louis  Meyer,  and  at  the  time  of 
receiving  such  bruise  or  injury  the  said 
Meyer  was  afflicted  with  a  latent  or  dor- 
mant cancerous  growth  or  formation  within 
his  body,  and  which  growth  or  formation 
was  affected  by  said  bruise,  and  excited  and 
aroused  to  rapid  growth,  causing  the  erosion 
of  blood  vessels  within  the  body  of  said 
Louis  Meyer,  and  consequently  hemorrhages 
which  resulted  in  his  death  on  the  12th  day 
of  May,  1911,  independently  and  exclusive- 
ly of  all  other  direct  causes;  that  is  to 
sav,  that  he  would  not  have  died  as  and 
when  he  did  if  the  accident  had  not  oc- 
curred; that,  wJiile  death  from  the  cancer 
might  have  resulted,  it  would  have  been  de- 
ferred until  a  later  period  of  his  life, — 
you  will  find  for  the  plaintiff." 

It  is  contended  that  that  instruction  is 
wrong,  and  that  it  involves  an  erroneous 
construction  of  the  terms  of  the  i)olicy,  in 
that  it  permits  a  recovery  even  though  the 
44  L.R.A.(N.S.) 


previously  existing  disease  had  co-operated 
in  producing  death.  The  determination  of 
this  question  involves  the  construction  of 
that  part  of  the  policy  which  limits  liabil- 
ity to  "bodily  injuries  sustained  through  ac- 
cidental means  resulting  directly,  independ- 
ently, and  exclusively  of  all  other  causes 
in  death."  The  effect  of  this  instruction 
was  to  make  the  company  liable,  under  the 
contract,  if  death  resulted  when  it  did  on 
account  of  the  aggravation  of  the  disease 
from  the  accidental  injury,  even  though 
death  from  the  disease  might  have  resulted 
at  a  later  period,  regardless  of  the  injury. 
We  are  of  the  opinion  that  that  is  the  cor- 
rect interpretation  of  the  contract,  for  if 
the  injury,  by  aggravating  the  disease,  ac- 
celerated the  death  of  the  assured,  then  it 
resulted  "directly,  independently,  and  ex- 
clusively of  all  other  causes."  In  other 
words,  if  death  would  not  have  occurred 
when  it  did  but  for  the  injury  resulting 
from  the  accident,  it  was  the  direct,  inde- 
pendent, and  exclusive  cause  of  death  at 
that  time,  even  though  the  death  was 
hastened  by  the  diseased  condition.  This 
construction  of  the  contract  is  sustained  by 
some  of  the  authorities. 

Fetter  v.  Fidelity  &  C.  Co.  174  Mo.  256, 
61  L.R.A.  469,  97  Am.  St.  Rep.  660,  73  S.  W. 
592,  involved  the  construction  of  a  similar 
policy.  In  that  case  the  assured  sustained 
an  accidental  injury  which  caused  a  rup- 
ture of  the  right  kidney,  the  lower  part  of 
which  was  found  to  be  cancerous.  The  rup- 
ture was  between  the  normal  and  cancer- 
ous partSj  and  the  hemorrhages  which 
caused  the  death  were  from  the  rupture. 
The  court,  in  disposing  of  the  matter,  said: 
"The  contention  of  the  defendant  is  that 
the  accident  would  not  have  resulted  in  the 
rupture  if  the  cancer  had  not  been  there. 
.  .  .  On  this  testimony  the  defendant 
says  that  the  death  was  not  the  result  of 
the  accident  'independent  of  all  other 
causes.'  If  we  should  give  to  those  qualify- 
ing words  of  the  policy  the  meaning  that  is 
now  claimed  by  defendant  they  were  in- 
tended to  have,  there  would  be  scarcely 
any  limit  to  their  nullifying  influence.  Dr. 
Hall  said  in  explanation  of  what  has  just 
been  quoted,  of  his  testimony:  'The  pre- 
disposing cause  is  the  remote  cause.*  If 
therefore  there  could  be  discovered  in  a 
man's  body  after  his  death  any  condition, 
before  undiscovered  and  unsuspected,  that, 
under  scientific  tests,  would  render  him 
more  amenable  to  accidents  or  less  capable 
of  resisting  *  their  influence,  the  policy 
would  not  cover  the  case." 

In  a  later  case  decided  by  the  same  court, 
where  liability  accrued  only  '*if  death 
should  result  solely  from  such  injuries," 
the  court  said:  "We  think  the  onlv  reason- 
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able  interpretation  to  be  placed  upon  this 
clause  is  to  say  that  the  injury  must  stand 
out  as  the  predominant  factor  in  the  pro- 
duction of  the  result,  and  not  that  it  must 
have  been  sb  virulent  in  character  as  neces- 
sarily and  inevitably  to  have  produced  that 
result,  regardless  of  all  other  conditions 
and  circumstances.  People  differ  so  widely 
in  health,  vitality,  and  ability  to  resist  dis- 
ease and  injury  that  what  may  mean  death 
to  one  man  would  be  comparatively  harm- 
less to  another,  and  therefore  the  fact  that 
a  given  injury  may  not  be  generally  lethal 
does  not  prevent  it  from  becoming  so  under 
certain  conditions;  and  if,  under  the  pecu- 
liar temperament  or  condition  of  health  of 
an  individual  upon  whom  it  is  inflicted, 
such  injury  appears  as  the  active,  efficient 
cause  that  sets  in  motion  agencies  that  re- 
sult in  death,  without  the  intervention  of 
any  other  independent  force,  then  it  should 
be  regarded  as  the  sole  and  proximate  cause 
of  death.  The  fact  that  the  physical  in- 
firmity of  the  victim  may  be  a  necessary 
condition  to  the  result  does  not  deprive  the 
injury  of  its  distinction  as  the  sole  pro- 
ducing cause.  In  such  case,  disease  or 
low  vitality  do  not  arise  to  the  dignity  of 
concurring  causes,  but,  in  having  deprived 
nature  of  her  normal  power  of  resistance  to 
attack,  appear  rather  as  the  passive  allies 
of  the  agencies  set  in  motion  by  the  in- 
jury." Driskell  v.  United  States  Health 
&  Acci.  Ins.  Co.  117  Mo.  App.  362,  93  S.  W. 
880.  The  same  rule  was  announced  in  the 
still  later  case  of  Beille  v.  Travelers'  Pro- 
tective Asso.  155  Mo.  App.  629,  135  S.  W. 
407.  The  Nebraska  court  announced  the 
same  conclusion  in  the  case  of  Modern 
Woodmen  Acci.  Asso.  v.  Shryock,  54  Neb. 
250,  39  L.R.A.  826,  74  N.  W.  607. 

There  are  cases  relied  on  by  counsel  for 
appellant  which  seem  to  hold  the  other  way. 
National  Masonic  Acci.  Asso.  v.  Shryock, 
20  C.  C.  A.  3,  36  U.  S.  App.  658,  73  Fed. 
774:  White  v.  Standard  Life  &  Acci.  Ins. 
Co.  95  Minn.  77,  103  N.  W.  735,  884,  5 
Ann.  Cas.  83;  Commercial  Travelers  Mut. 
Acci.  Asso.  V.  Fulton,  24  C.  C.  A.  654,  46 
U.  S.  App.  578,  79  Fed.  423;  Stanton  ▼. 
Travelers'  Ins.  Co.  83  Conn.  708,  34  L.R.A. 
(N.S.)  445,  78  Atl.  317.  An  examina- 
tion of  those  cases  discloses  the  fact  that  a 
somewhat  different  contract  was  involved, 
and  we  think  the  distinction  between  the 
provisions  of  the  contracts  is  controlling. 
There  the  contracts  contained  an  additional 
provision  that  the  insurance  did  not  cover 
**any  death  which  resulted  wholly  or  in  part 
directly  or  indirectly  from  disease  or  bodily 
infirmity.'*  Where  accidental  injury  aggra- 
vated a  disease,  and  thereby  hastened  death 
so  as  to  cause  it  to  occur  at  an  earlier 
period  than  it  would  have  occurred  but  for 
44  L.R,A.(N.S.) 


I  the  accident,  it  is  the  direct,,  independent, 
and  exclusive  cause  of  death  at  that  time. 
But,  on  the  other  hand,  if  death  resulted 
from  the  co-operation  of  a  pre-existing  dis- 
ease and  an  accidental  injury,  and  would 
not  have  occurred  from  the  injury  save 
with  the  co-operation  of  the  disease,  then 
it  resulted  in  part,  indirectly,  from  the 
disease,  so  as  to  exclude  liability  under  a 
policy  which  embraced  the  last-stated 
clause.  The  force  of  this  distinction  and  the 
result  of  the  cases  which  have  arisen  under 
it  is  clearly  recognized  in  the  very  able  and 
instructive  opinion  of  Judge  Seaman, 
speaking  for  the  United  States  circuit  court 
of  appeals  for  the  seventh  circuit,  in  Illi- 
nois Commercial  Men's  Asso.  v.  Parks,  103 
C.  C.  A.  286,  179  Fed.  794.  The  phrase, 
"resulting  directly,  independently,  and  ex- 
clusively in  death,"  refers  to  the  efficient, 
or,  as  some  courts  speak  of  It,  the  pre- 
dominant, cause  of  death  at  the  time  it  oc- 
curs. In  other  words,  it  means  the  proxi- 
mate cause;  whereas,  the  other  phrase  em- 
ployed in  some  policies  excepting  liability 
where  death  has  resulted,  "wholly  or  in 
part,  directly  or  indirectly,  from  disease  or 
bodily  infirmity,"  refers  to  another  contrib- 
uting cause,  whether  proximate  or  remote. 
In  Freeman  v.  Mercantile  Mut.  Acci.  Asso. 
156  Mass.  351,  17  L.R.A.  753,  30  N.  E. 
1013,  the  court,  in  undertaking  to  define 
what  is  the  proximate  cause  where  some 
other  cause  contributed  to  the  result,  said: 
"The  law  will  not  go  further  back  in  the 
line  of  causation  than  to  find  the  active, 
efficient,  procuring  cause,  of  which  the  event 
under  consideration  is  a  natural  and  prob- 
able consequence,  in  view  of  the  existing 
circumstances  and  conditions.  The  law  does 
not  consider  the  cause  of  causes  beyond 
seeking  the  efficient,  predominant  cause, 
which,  following  it  no  farther  than  those 
consequences  that  might  have  been  antici- 
pated as  not  unlikely  to  result  from  it, 
has  produced  the  effect.  An  injury  which 
miglit  naturally  produce  death  in  a  person 
of  a  certain  temperament  or  state  of  health 
is  the  cause  of  his  death,  if  he  dies  by  rea- 
son of  it,  even  if  he  would  not  have  died  if 
his  temperament  or  previous  health  had 
been  different." 

It  must  be  remembered  that  the  policy  is 
couched  in  language  chosen  by  the  insurer, 
and  must  be  given  the  construction,  of 
which  it  is  susceptible,  most  favorable  to 
the  assured.  American  Bonding  Co.  ▼. 
Morrow,  80  Ark.  49,  117  Am.  St  Rep.  72, 
96  S.  W.  613. 

Moreover,  it  is  the  duty  of  courts  to  give 
such  construction  to  a  policy,  if  the  lan- 
guage used  fairly  admits,  as  will  make  it 
of  some  substantial  value  and  carry  out 
the  intention  expressed  therein  that  liability 
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is  incurred  where  death  occurs  from  acci- 
dental injury.  If  liability  is  to  depend 
upon  the  physical  condition  of  the  assured 
as  contributing  in  some  degree  to  death, 
then  it  should  be  so  stated  plainly  in  the 
policy.  We  are  of  the  opinion  that  the 
language  of  this  policy  does  not  mean  that 
there  shall  be  no  liability  in  case  death  re- 
sults from  the  aggravation  of  a  pre-existing 
disease. 

It  is  next  contended  that  the  policy  is 
void  on  account  of  alleged  breaches  of  war- 
ranties as  to  statements  of  physical  condi- 
tion and  medical  attention,  and  as  to  age 
at  the  time  of  issuance  of  the  policy.  The 
assured  had,  as  before  stated,  been  carry- 
ing insurance  with  appellant  for  many 
years;  the  policy  being  renewed  from  year 
to  year,  sometimes  by  issuance  of  new  pol- 
icy, sometimes  by  renewal  certificate.  The 
renewal  policy  last  issued  contained  copies 
of  the  statements  made  at  the  time  of  the 
issuance  of  the  original  policy  as  to  sound 
health  and  medical  attention,  and  contained 
a  warranty'  of  the  truth  thereof.  It  does 
not  appear  that  a  new  application  was  made 
or  that  questions  were  again  propounded 
and  answered.  Under  those  circumstances 
the  warranty  is  deemed  to  have  related  to 
conditions  as  they  existed  at  the  time  the 
statements  were  originally  made.  "State- 
ments should  be  construed  with  reference 
to  the  time  made  unless  they  expressly  or 
by  implication  refer  to  the  future."  Su- 
preme Lodge,  K.  P.  V.  Davis,  90  Ark.  264, 
119  S.  W.  257. 

The  misstatement  of  the  age  of  the  as- 
sured appears  to  have  been  inadvertently 
inserted  in  the  policy  by  agents  of  the  com- 
pany, and  it  therefore  cannot  claim  a  for- 
feiture on  that  account.  Gray  v.  Stone,  102 
Ark.  146,  143  S.  W.  114. 

It  is  insisted  that  the  court  erred  in 
permitting  medical  experts,  introduced  by 
plaintiff,  to  testify  concerning  statements 
found  in  books  written  by  certain  medical 
authorities,  and  the  rule  is  invoked  that 
books  of  that  character  are  not  admissible 
as  affirmative  or  original  evidence.  The 
books  were  not  introduced  in  evidence,  but 
the  experts  who  testified  merely  referred,  in 
giving  their  opinions,  to  the  medical  author- 
ities and  stated  in  substance  the  result 
thereof.  This  w^as  competent.  See  3  Cham- 
berlayne.  Modem  Law  of  Evidence,  §§ 
2628,  2529. 

The  defendant,  for  the  purpose  of  prov- 
ing the  physical  condition  and  state  of 
health  of  the  assured  for  several  months 
immediately  preceding  his  death,  offered  the 
testimony  of  certain  physicians  who  had 
attended  the  assured,  and  who  derived  the 
information  sought  to  be  adduced  from  the 
witness  stand  by  reason  of  such  attendance. 
44  L.R.A.(N.S.) 


The  plaintiff  objected  on  the  ground  that 
the  relation  was  privileged  and  the  testi- 
mony incompetent,  and  the  court  sustained 
the  objection.  It  is  contended  on  behalf  of 
defendant  that  the  privilege  was  waived  by 
the  plaintiff  in  furnishing,  as  a  part  of  the 
proof  of  loss,  the  affidavit  of  one  of  the  at- 
tending physicians.  The  policy  itself  does 
not  contain  any  provision  waiving  the  priv- 
ilege as  to  the  testimony  of  attending  physi- 
cians, nor  does  it,  in  terms,  require  the 
presentation,  as  a  part  of  the  proof  of  loss, 
of  the  certificate  of  a  physician.  The  cer- 
tificate was  merely  furnished  as  the  special 
request  of  the  defendant  in  an  effort  to 
secure  an  amicable  adjustment  and  settle- 
ment. The  certificate  was  not  introduced  in 
evidence  by  plaintiff  for  the  purpose  of  es- 
tablishing the  truth  of  its  contents.  It  was 
incidentally  read  in  evidence  as  a  part  of 
the  deposition  of  one  of  defendant's  officers 
for  the  purpose  of  maintaining  another  is- 
sue. Plaintiff  did  not  tender  an  issue  as  to 
the  truth  of  the  matter  set  forth  in  the 
affidavit.  We  can  therefore  discover  no 
valid  reason  upon  which  a  waiver  can  be 
founded.  According  to  the  weight  of  au- 
thority, where  a  policy  of  insurance  does 
not  itself  contain  a  provision  for  waiver  of 
the  privilege,  the  introduction  in  evidence 
of  certificate  of  death  given  by  a  physician 
of  the  insured  does  not  waive  the  provisions 
of  the  statute  against  physicians  testifying 
concerning  information  received  in  the 
course  of  professional  employment.  See 
Frazier  v.  Metropolitan  Ins.  Co.  161  Mo. 
App.  709,  141  S.  W.  936.  But  whatever 
may  be  the  state  of  the  law  on  that  ques- 
tion as  established  by  the  authorities,  even 
if  the  rule  be  otherwise  than  as  above 
stated,  it  cannot  be  e:;  tended  to  cover  a 
case  like  this,  where  the  affidavit  or  cer- 
tificate of  the  physician  is  not  furnished 
pursuant  to  the  requirements  of  the  policy, 
but  merely  as  a  voluntary  act  in  an  effort 
to  secure  a  settlement. 

The  last  assignment  of  error  urged  upon 
our  attention  relates  to  the  allowance  of 
damages  and  attorneys'  fees.  It  is  con- 
tended that  the  certificate  of  the  physician 
furnished  as  above  stated,  with  the  proof 
of  loss,  shows  that  death  did  not  result  from 
the  accidental  injury,  and  that  therefore  the 
company  was  justified  in  refusing  payment, 
and  should  not  be  subjected  to  the  payment 
of  damages  and  attorneys'  fees  because  in 
the  end  liability  was  established.  The  evi- 
dence was  sufficient  to  show  a  distinct  de- 
mand for  adjustment  and  payment  of  the 
loss,  and  the  plaintiff  has  recovered  the  sum 
demanded.  The  case  falls,  therefore,  clearly 
within  the  express  language  of  the  statute, 
which  provides  that,  if  the  company  shall 
fail  to  pay,  within  the  time  specified  in  the 
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policy,  after  the  demand  therefor,  it  shall 
be  liable  for  damages  and  attorneys'  fees. 
The  plaintiff  complied  with  the  terms  of  the 
policy  by  furnishing  proof  of  loss  within 
the  time  specified,  and  in  an  effort  to  secure 
a  settlement  furnished  such  other  certifi- 
cates as  the  company's,  agents  requested. 
Upon  the  presentation  of  these  matters  the 
controversy  arose  as  to  whether  there  was 
any  liability;  the  plaintiff  demanding  pay- 
ment of  the  policy,  and  the  defendant  deny- 
ing liability.  The  fact  that  defendant  found 
some  justification  in  the  certificates  fur- 
nished for  its  contention  that  death  did  not 
result  from  the  accident  does  not  put  the 
case  outside  of  the  statute  providing  for 
assessment  of  damages  and  attorneys'  fees 
where  the  liability  is  established  and  timely 
demand  for  payment  has  been  made. 

Our  conclusion,  upon  the  whole  case,  is 
that  liability  of  the  defendant  has  been  es- 
tablished by  legally  sufficient  evidence,  and 
that  the  case  was  tried  upon  the  correct 
theory,  and  that  no  error  appears  in  the 
record. 

The  jiidgment  is  therefore  affirmed. 

Kirby,  J.,  dissents. 
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BEBEE  CONCRETE  COMPANY,  Appt. 

(88  Kan.  515,  129  Pac.  191.) 

Evidence  —  rental  value  of  personalty 
—  market  value. 

1.  Upon  an  issue  as  to  what  the  use  of  an 
article  is  reasonably  worth  per  day,  where 

« 
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it  does  not  appear  thaj^  there  is  any  ab- 
solute standard  by  which  such  value  may  be 
determined  with  definiteness  and  certainty 
it  is  not  error  to  admit  evidence  of  the  value 
of  the  article  itself,  to  be  considered  with 
other  circumstances,  in  determining  the 
value  of  its  use. 

Same  —  sale  price. 

2.  In  that  situation  it  is  not  error  to  ad- 
mit evidence  of  the  price  at  which  the  owner 
subsequently  sold  the  article. 

(January  11,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Reno  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  a  balance  due  on  account.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carr  W.  Taylor  and  George  A, 
Neely,  for  appellant: 

Evidence  of  the  market  value  of  a  chattel 
is  irrelevant  to  show  the  sums  stipulated  to 
be  paid  for  its  use. 

13  Enc.  Ev.  697;  Ailing  v.  Cook,  49  Conn. 
574. 

Where  property  which  has  a  usable  value 
is  wrongfully  taken  in  replevin,  the  value 
of  the  use  is  the  true  measure  of  damages, 
and  the  value  of  the  chattel  is  immaterial. 

Yandle  v.  Kingsbury,  17  Kan.  195,  22 
Am.  Rep.  282;  Ladd  v.  Brewer,  17  Kan. 
204;  Bell  v.  Campbell,  17  Kan.  211;  Ken- 
nett  V.  Fickel,  41  Kan.  211,  21  Pac.  93; 
State  Bank  v.  Shower^i,  65  Kan.  431,  70 
Pac.  332. 

Messrs.  Prigg  &  Williams  for  appellee. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

The  Carey  Coal  Company,  an  individual 
doing  business  under  that  name,  sued  the 
Bebee  Concrete  Company,  a  copartnership, 
upon  an  account.    There  was  no  controversy 


Note.  —  Determination  of  the  value  .of 
the  tis^  or  rental  of  property, 

I.  Scope  of  note,  499. 
II.  Determination  of  rental  value  in  gen- 
eral,  499. 
III.  Opinion  evidence. 

a.  Generally,   501. 

b.  As  to  value  of  use  of  chattels, 

502. 

c.  As  to  value  of  use  of  real  prop- 

erty, 603. 
rV.  Value  of  property,  504. 
V.  Other  rentals  of  the  property,  504. 
VI.  Rent  paid  for  similar  property,  505. 
VII.  Customary  price,  505. 
VIII.  Proof  of  extraordinary  rental  value, 
505. 

I.  Scope  of  note. 

This  note  includes  only  cases  dealing  with 
the  determination  of  the  value  of  the  uac  of 
property  in  general,  or  its  rental  value, 
44  LiU.(NA) 


when  that  is  the  measure -of  recovery,  or 
when  the  rental  value  is  otherwise  relevant. 
It  does  not  include  cases  dealing  with  the 
^•alue  of  the  use  to  a  particular  party. 
Cases  where  possession  of  land  was  taken 
under  a  lease  obnoxious  to  the  statute  of 
frauds  are  not  included,  as  many  of  the 
cases  of  that  class  are  decided  upon  the 
ground  that  the  amount  of  rent  for  the  time 
of  occupation  is  fixed  by  the  contract,  not- 
withstanding that  it  is  within  the  statute. 
On  this  point  see  note  to  Marr  v.  Ray,  26 
L.R.A.  799.  Cases  where  the  determination 
of  mesne  profits  in  ejectment  is  considered 
are  included  only  where  it  appears  clearly 
that  the  measure  of  recovery  allowed  was 
the  lental  value,  or  the  value  of  the  use  of 
the  property. 

II.  Determination    of   rental   valtiie   in 

general. 

The  question  as  to  what  is  a  fair  rental 
value,   or,   in   other   words^   the   reasons^b)^ 
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over  this,  but  a  trial  was  had  upon  a  cross 
demand.  The  defendants  had  furnished  for 
the  use  of  the  plaintiff  a  secondhand  steam 
engine.  They  assert  that  this  was  done 
under  an  agreement  that  they  were  to  be 
paid  a  reasonable  price  for  its  use;  that  it 
was  used  for  230  days;  and  that  its  use  was 
worth  $5  a  day.  The  plaintiff  contends  that 
the  agreement  was  that  he  was  to  have  the 
use  of  the  engine  in  consideration  of  repairs 
he  mB.de  upon  it;  that  it  was  not  used  for 
more  than  90  days;  and  that  its  use  was 
not  worth  the  amount  named.  The  jury 
awarded  the  defendants  $125  on  the  claim, 
thereby  in  effect  finding  that  there  was  an 
agreement  to  pay  what  the  use  of  the  engine 
was  reasonably  worth,  and  that  it  was  rea- 
sonably wort^  that  amount.    The  defendants 


appeal  on  the  ground  that  the  allowance  was 
too  small.  The  only  question  presented  is 
whether  prejudicial  error  was  committed  in 
the  admission  of  certain  evidence  introduced 
as  having  a  bearing  upon  the  value  of  the 
use  of  the  engine. 

The  plaintiff  was  permitted,  over  the  ob- 
jection of  the  defendants,  to  ask  a  witness 
what  the  engine  itself  was  worth.  The  ques- 
tion for  the  determination  of  the  jury  was, 
of  course,  what  the  use  of  the  engine  was 
worth, — not  the  viilue  of  the  engine  itself. 
The  trial  court  fully  recognized  this  distinc- 
tion, but  allowed  this  inquiry  explicitly  up- 
on the  theory  that  the  value  of  the  thing 
itself  was  a  circumstance  that  might  be  con- 
sidered in  determining  the  value  of  its  use. 
We  think,  under  the  facts  of  this  case,  that 


value  of  the  use  of  property,  being  one  for 
the  jury,  and  the  jury  not  being  bound  ab- 
solutely by  the  opinions  of  witnesses  as  to 
rental  value,  it  is  error  for  the  court  to 
direct  a  verdict  for  the  amount  which  wit- 
nesses have  stated  is,  in  their  opinion,  the 
rental  value  of  the  land  (Graham  v.  Gra- 
ham, 137  Ga.  668,  74  S.  E.  426),  although 
there  is  no  variance  between  the  witnesses 
as  to  such  value  (McCarthy  v.  Lazarus,  137 
Ga.  282,  73  S.  £.  493). 

In  Bonds  v.  Brown,  133  Ga.  461,  66  S.  E. 
166,  the  court  said  that  the  question  was 
one  for  the  jury,  and  that  a  verdict  ought 
not  to  be  directed  where,  as  in  that  case, 
opinion  evidence  was  involved. 

A  finding  that  tht  value  of  the  use  of 
premises  is  a  sum  smaller  than  that  given 
in  the  only  evidence  of  such  value  will  not 
be  set  aside  on  the  ground  that  it  is  not 
sustained  by  any  credible  evidence  of  such 
value.  Goodhue  v.  Hawkins,  —  Tex.  Civ. 
App.  — ,  133  S.  W.  288. 

It  has  been  held  that  it  is  unreasonable 
to  estimate  the  hire  of  a  wagon  and  team 
by  the  day,  where  hire  is  sought  for  a  long 
period.  Flynn  v.  Lynch,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  432;  Hudson  v.  Wilkin- 
son, 46  Tex.  444.  In  both  of  these  cases  the 
period  for  which  hire  was  claimed  was  more 
than  a  year,  in  the  latter  case,  almost  two 
years ;  and  the  court  in  that  .case  said  that 
it  would  be  only  an  exaggeration  in  degree, 
but  not  more  objectionable  in  principle,  if 
the  hire  by  the  hour  had  been  proved,  and 
the  aggregate  amount  fixed  by  multiplying 
this  amount  by  the  number  of  hours  the 
property  was  retained. 

Where  estimates  of  rental  value  vary  so 
widely  as  to  show  extreme  estimates  by  the 
witnesses  on  each  side  of  the  controversy, 
the  average  may  be  taken  as  the  true  value. 
Watson  V.  Brown,  11  Ky.  L.  Rep.  487.  The 
court  said  that  in  such  a  case  to  take  the 
opinions  of  one  set  of  witnesses,  and  reject 
those  of  the  otlicr,  seemed  not  to  be  passing 
on  the  credibility  of  witnesses,  but  to  be 
failing  to  give  full  effect  to  all  the  evidence. 

I'pon  the  question  of  rental  value  of  land, 
it  has  been  held  admissible  to  show: 

— idleness  of  neighboring  plantations 
44  L.R.A.(N.S.) 


during  some  of  the  years  while  the  defend- 
ant had  possession  of  the  plantation  in 
question,  and  that  it  was  common  for  plan- 
tia.tions  to  be  rented  every  four  or  five  years 
for  repairs  only.  Royston  v.  Royston,  29 
Ga.  82; 

— a  request  by  plaintiff  that  defendant 
vacate  the  premises,  which  contained  the 
information  that  if  the  defendant  continued 
to  occupy  them  (which  he  did)  a  certain 
rent  would  be  expected.  Fogg  v.  Hill,  21 
Me.  529; 

— the  amount  of  rent  agreed  upon  by  the 
parties  where,  after  the  beginning  of  legal 
proceedings  to  remove  the  tenant  for  non- 
payment of  rent,  he  was  by  the  Code  liable 
for  the  reasonable  value  of  the  use  of  the 
premises.  Dorb  v.  Waybright,  121  N.  Y. 
Supp.  684; 

— a  parol  agreement  between  plaintiff  and 
defendant  concerning  the  amount  of  rent. 
Sargent  v.  Ashe,  23  Me.  201; 

— entries,  made  by  a  deceased  owner  of 
the  property,  of  the  collection  of  rent,  in 
order  to  prove  the  rental  value  of  prop- 
erty damaged  by  the  construction  of  an  ele- 
vated railway,  where  the  entries  were  made 
before  the  construction  of  the  railway. 
Greenwood  v.  Manhattan  R.  Co.  46  N.  Y. 
S.  R.  908,  19  N.  Y.  Supp.  702.  , 

On  the  other  hand,  it  has  been  held  that 
to  prove  the  rental  value  of  land  it  was  in- 
admissible to  show: 

— a  demand  by  plaintiff  upon  defendant 
to  vacate  the  premises  and  to  pay  a  stated 
sum  for  the  time  he  had  occupied  them. 
Steele  v.  Thayer,  36  Minn.  174,  30  N.  W. 
758; 

— that  a  certain  catch  of  fish,  unusually 
large,  was  made  by  defendant,  and  that  such 
catch  was  worth  a  stated  sum,  where  the 
question  was  the  value  of  the  use  for  fish- 
ing purposes  of  a  strip  of  land  bordering  on 
a  lake  shore.  Curry  v.  Sandusky  Fish  Co. 
88  Minn.  486,  93  N.  W.  896. 

In  More  v.  Deyoe,  22  Hun,  208,  the  court 
said:  "As  an  item  of  evidence  on  the  ques- 
tion of  the  value  of  the  use  and  occupation 
of  the  farm,  it  was  competent  to  prove  what 
sum  was  actually  received  from  it  as  rent. 
This,  of  course,  was  not  conclusive  evidence 
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view  was  correct.  A  situation  may,  perhaps, 
be  imagined  where,  upon  an  issue  as  to  the 
usable  value  of  an  article,  evidence  of  what 
the  article  itself  was  worth  might  have  a 
tendency  to  mislead  the  jury.  But  here  the 
article  in  question  was  a  much-used  piece  of 
machinery,  more  or  less  out  of  repair.  It 
cannot  be  presumed,  and  the  evidence  did 
not  conclusively  show,  that  it  had  a  definite, 
usable  value  that  could  be  arrived  at  with 
reasonable  certainty  by  the  opinions  of  wit- 
nesses upon  that  precise  matter.  One  wit- 
ness for  the  defendant  estimated  the  usable 
value  at  $10  a  day;  another  at  from  $5  to 
$7.  Witnesses  for  the  plaintiff  testified 
that  one  of  the  defendants  had  said  that  $3 
a  day  would  not  be  out  of  the  way,  and  had 
sent  in  a  bill  on  the  basis  of  $2  a  day.    No 


exceptional  conditions  were  shown  such  as 
to  give  peculiar  value  to  the  use  of  the 
engine  at  the  time  it  was  lent.  Evidence 
of  its  general  condition  and  state  of  repair 
was  admitted  without  objection,  and  was 
obviously  competent.  We  think  estimates 
of  the  value  of  the  engine  might  be  of  some 
aid  in  arriving  at  a  fair  charge  for  its  use. 
There  seems  to  be  little  direct  authority 
upon  the  question.  In  Ailing  v.  Cook,  49 
Conn.  574,  cited  in  13  Enc.  Ev.  697,  a  ruling 
was  approved  which  excluded  evidence  of 
the  value  of  a  chattel;  the  issue  being  what 
the  parties  had  agreed  should  be  paid  for 
its  use.  This  is  obviously  a  different  ques- 
tion from  that  here  presented,  although 
there  may  be  some  analogy  between  them. 
In  Cohoon  v.  Kineon,  46  Ohio  St.  690,  22 


of  the  value  of  the  use  of  the  farm,  but  it 
was  competent  evidence  on  the  subject. 
The  agreed  rent  would  be  strong  evidence 
of  the  rpal  value  of  the  use  and  occupation. 
...  It  is  from  prices  offered,  agreed  up- 
on, and  paid,  that  the  value  of  property  or 
of  its  use  is  to  be  determined;  and  such 
prices  may  be  given  in  evidence,  to  test  the 
correctness  and  fairness  of  opinions." 

In  Greenwood  v.  Manhattan  R.  Co.  supra, 
it  was  also  held  that  leases  of  property  were 
admissible  to  show  its  rental  value,  al- 
though there  was  no  proof  of  possession  un- 
der them,  or  of  the  payment  of  the  stipu- 
lated rent.  The  court  in  that  case  also  said 
that  the  agreed  rent  was  strong  evidence  of 
the  real  value  of  the  use  and  occupation; 
and  that  where  leases  of  property  are  exe- 
cuted and  recorded,  the  presumption  is  that 
tliey  are  bona  fide,  and  that  the  burden  of 
proof  is  upon  the  defendant  to  show  that 
the  leases  were  never  acted  upon,  or  that 
less  rent  was  paid  than  callea  for  by  the 
leases. 

Where  a  small  strip  of  eround  was  valu- 
able as  part  of  the  yard  oi  a  storehouse,  it 
was  held  that  its  rental  value  could  be 
shown  by  the  decrease  of  the  rental  value 
of  the  storehouse  after  the  strip  was  sepa- 
rated therefrom.  Hunt  v.  Pond,  67  Ga. 
678. 

In  McCarty  v.  Ely,  4  E.  D.  Smith,  376,  it 
was  held  that  the  rate  of  rent  specified  in  a 
lease  was  prima  facie  the  rate  at  which  the 
defendant  was  liable  for  the  use  of  the 
premises  during  several  months  preceding 
occupation  under  the  lease. 

It  has  been  held  that  evidence  of  the 
amount  offered  by  the  defendant  to  compro- 
mise the  plaintiff's  claim  for  the  use  of  a 
chattel  is  not  admissible  to  show  the  value 
of  the  use.  Sipp  v.  Siegel-Cooper  Co.  23 
Misc.  141,  50  N.  Y.  Supp.  668. 

In  Standard  Supplv  Co.  v.  Carter,  81  S. 
C.  181,  19  L.R.A.(N.S.)  156,  62  S.  E.  150, 
the  court  said  that  in  proving  the  rental 
value  of  a  cotton  ginnery  which  had  been 
operated  in  past  seasons,  evidence  was  ad- 
missible not  only  of  the  cost  and  phybical 
conditions  of  the  property,  but  of  all  the 
conditions  which  surround  it.  Including  its 
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patronage  in  the  past,  and  any  changes  for 
better  or  worse  in  such  conditions. 

And  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Maetze, 
2  Tex.  App.  Civ.  Cas.  (Willson)  553,  an 
action  against  a  carrier  for  damages  on  ac- 
count of  delay  in  delivering  part  of  a  cotton 
press  which  the  plaintiff  desired  to  attach 
to  his  cotton  gin,  the  court  said:  "The 
rental  value  of  the  property  delayed  should 
be  estimated  with  reference  .to  the  circum- 
stances of  the  case.  That  is,  it  would  be 
proper  to  take  into  consideration  the  fact 
that  there  was  an  adjacent  gin,  that  it  was 
the  season  of  the  year  for  ginning  cotton, 
the  proximity  or  remoteness  of  other  gins 
and  presses,  the  amount  of  cotton  which 
would  probably  have  been  taken  to  appellee's 
gin  to  be  ginned  and  pressed ;  and  such  other 
facts  as  would  assist  in  ascertaining  the 
reasonable  rental  value  of  appellee's  press 
during  the  period  of  the  delay,  had  it  been 
in  operation.  In  proof  of  such  value,  the 
opinions  of  witnesses  acquainted  with  the 
press  and  with  the  facts  bearing' upon  the 
value  of  its  use  would  be  competent  evi- 
dence. ...  If  there  was  a  market 
rental  value,  such  value  would  control.** 

III.  Opinion  evidence, 

a,  Qenerally. 

No  cases  have  been  found  holding  that 
the  value  of  the  use  of  property  could  not 
be  proved  by  opinion  evidence;  on  the  other 
hand,  such  evidence  has  in  a  number  of 
cases  been  admitted  to  prove  the  value  of 
the  use  of  chattels  or  real  property,  the 
only  question  in  the  cases  being  as  to  the 
sufficiency  of  the  qualification  of  the  wit- 
nesses to  express  an  opinion. 

While  admitting  that  the  opinion  of  wit- 
nesses were  in  general  inadmissible,  the 
court  in  Ruckman  v.  Imbler  Lumber  Co.  42 
Or.  231,  70  Pac.  811,  said  that  there  were 
many  exceptions  to  this  rule,  based  on  spec- 
ial skill  or  fitness,  or  upon  necessity,  and 
that  the  worth  of  property  and  the  value  of 
its  use  could  generally  be  shown  by  opin- 
ion evidence. 

However,  in  Liskcy  v.  Snyder,  66  W.  Va. 
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X.  E.  722,  the  exclusion  of  evidence  as  to 
value  of  real  estate  was  held  not  to  be  error, 
\vhere  the  inquiry  wa;s  as  to  its  rental  value. 
The  court  said :  "Proof  of  the  value  of  the 
fee  simple  could  hardly  aid  in  ascertaining 
rental  value.  The  converse  of  the  proposi- 
tion might  be  true;  indeed,  would  be.  But 
it  is  matter  of  common  observation  that 
many  tracts  of  real  estate  of  great  value 
have  no  actual  rental  value.  The  evidence 
would  have  been  misleading,  and  was,  we 
think,  properly  excluded." 

In  such  a  situation  as  that  suggested,  evi- 
dence of  the  value  of  the  property  might  be 
prejudicial ;  but  it  would  be  going  too  far  to 


say  that  evidence  of  the  value  of  real  estate 
could  never  be  of  aid  in  ascertaining  what 
it  ought  to  rent  for.  Where  property  is 
capable  of  immediate  use  for  the  ordinary 
purpose  to  which  it  is  adapted,  there  will 
naturally  be  some  relation  between  its  value 
and  the  value  of  its  use.  And  where  the 
rule  is  applicable  at  all,  it  ought  to  work 
both  ways.  True  proof  of  the  value  of  a 
vacant  city  lot  could  not  greatly  aid  in  ar- 
riving at  a  fair  charge  for  its  use  in  rais- 
ing vegetables;  but,  on  the  other  hand, 
neither  would  proof  of  its  rental  value  for 
that  purpose  be  of  much  help  in  determining 
its  reasonable  worth. 


149,  68  S.  E.  702,  the  court  said  that  while 
opinion  evidence  of  rental  value  is  some- 
times the  best  and  only  evidence  that  can  be 
obtained,  and  must  be  given  its  proper 
weight,  such  evidence  is  not  very  reliable, 
and  in  that  case  was  entitled  to  very  little 
consideration, — the  opinions  expressed  not 
being  corroborated  by  facts  justifying  them, 
and  there  being  evidence  of  the  actual  rent- 
ing of  the  property  at  a  much  lower  figure. 

h.  A8  to  value  of  use  of  chattels. 

As  before  stated,  the  question  before  the 
court  usually  has  been  the  qualification  of 
witnesses  to  give  an  opinion.  It  has  been 
held  that  witnesses  could  give  an  opinion 
as  to  the  value  of  the  use  of  chattels  in  the 
following  instances: 

— where  the  witness  knew  the  value  of 
the  use  of  engines  and  boilers  of  less  capac- 
ity than  those  in  controversy,  although  he 
stated  that  he  did  not  know  the  value  of 
those  of  the  size  in  question,  there  being 
none  of  such  size  rented  in  the  vicinity. 
Ruckman  v.  Imbler  Lumber  Co.  42  Or.  231, 
70  Pac.  811; 

— ^whefe  a  farmer  living  in  the  neighbor- 
hood had  hired  horses  to  do  similar  work, 
and  knew  the  value  of  the  horses  in  contro- 
versy. Kennett  v.  Fickel,  41  Kan.  211,  21 
Pac.  93; 

— ^where  witnesses  knew  the  value  of  the 
use  of  circus  property  similar  to  that  in 
controversy,  in  other  states,  and  had  a 
slight  knowledge  of  its  value  in  the  state 
where  it  was  used.  Butler  v.  Mehrling,  15 
111.  488; 

— where  grocers  who  had  bought  and  sold 
horses  and  wagons  similar  to  those  of  plain- 
tiff, and  had  used  them  in  their  business  for 
some  years,  testified  as  to  the  value  of  the 
use  of  such  property,  although  they  had 
never  hired  it  to  others,  and  stated  that 
they  did  not  know  the  price  for  which  it 
was  let.     Brady  v.  Brady,  8  Allen,  101; 

— where  an  expert  gave  his  opinion  of 
the  rental  value  of  a  flour  mill,  based  on 
the  capacity  of  the  mill,  the  cost  of  pro- 
duction, and  the  net  profits.  Edward  P. 
Allis  Co.  V.  Columbia  Mill  Co.  12  C.  C.  A. 
611,  27  U.  S.  App.  58.3,  65  Fed.  52. 

In  McSorley  v.  Faulkner,  18  N.  Y.  Supp. 
461,  it  was  held  that  tlio  value  of  the  use 
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of  a  telephone  could  be  proved  by  the  opin- 
ion of  plaintiff,  based  upon  what  he  him- 
self paid  and  what  he  knew  others  paid  for 
telephones.  Rehearing  denied  in  19  N.  Y. 
Supp.  911. 

In  Burton  v.  Burton  Stock  Car  Co.  171 
Mass.  437,  50  N.  E.  1029,  it  was  held  that 
the  value  of  the  use  of  a  patent  on  a  stock 
car  might  be  shown  by  the  opinion  of  such 
value  by  one  who  for  a  number  of  years  had 
had  charge  of  the  construction  of  such  cars 
for  the  defendant  company,  and  held  sev- 
eral important  ofiices  in  the  company,  and 
as  an  inventor  had  taken  out  more  than 
forty  patents  for  stock  cars. 

In  Scott  V.  Vulcan  Iron  Works  Co.  31 
Okla.  334,  122  Pac.  186,  it  was  held  that 
opinion  evidence  of  the  value  of  the  use  of  a 
machine  might  be  admitted  over  the  ob- 
jection that  the  witness  had  not  shown 
knowledge  of  the  value  in  the  locality  where 
it  was  used,  when  he  testified  that  such  ma- 
chines had  a  uniform  rental  value  through- 
out the  country,  and  that  such  value  was 
the  same  in  this  locality  as  in  other  states, 
and  that  he  had  used  and  rented  such  ma- 
chines. 

On*  the  other  hand,  it  has  been  held  that 
opinions  of  witnesses  as  to  the  value  of  the 
use  of  chattels  were  inadmissible  in  the  fol- 
lowing instances: 

— where  one  in  the  saloon  business,  who 
stated  that  he  had  never  managed  a  cotton 
press,  and  did  not  know  the  cost  or  profits 
of  operating  the  same,  gave  an  opinion  as 
to  its  rental  value.  Texas  Consol.  Compress 
&  Mfg.  Asso.  v.  Dublin  Compress  &  Mfg. 
Co.  —  Tex.  Civ.  App.  — ,  38  S.  W.  404; 

— where  a  practical  miner  who  was  fa- 
miliar with  the  earnings  of  gold  mills,  but 
had  never  before  been  connected  with  a  sil- 
I  ver  mill,  and  did  not  know  of  any  silver 
mill  having  been  rented  in  the  state,  or 
tliat  any  was  then  in  operation,  was  asked 
to  give  an  opinion  as  to  the  value  of  the 
use  of  a  silver  mijl.  New  York  &  C.  Min. 
Syndicate  &  Co.  v.  Fraser,  130  U.  S.  611, 
32  L.  ed.  1031,  9  Sup.  Ct.  Rep.  665; 

— where  a  witness  who  had  not  seen  a 
hoisting  apparatus,  and  had  not  heard  it 
described,  and  had  no  knowledge  of  the  pur- 
pose for  which  it  was  employed,  except  from 
the  general  description  of  the  apparatus  in 
the  bill  of  particulars,  gave  an  opinion  as 
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In  Standard  Supply  Co.  v.  Carter,  81 
S,  C.  181,  19  L.R.A.(N.S.)  155,  62  S.  E. 
150,  this  language  was  used,  which  exhibits 
the  theory  upon  which  evidence  of  full  value 
may  be  deemed  to  affect,  although  not  to 
control,  the  question  of  usable  value:  "It 
is  quite  possible  to  arrive  at  the  fair  rental 
value  of  cotton  ginnery  for  a  cotton  season. 
.  .  .  In  making  proof  of  the  rental  value 
of  a  ginnery  which  had  been  operated  in 
past  seasons,  evidence  may  be  offered  not 
only  of  the  cost  and  physical  condition  of 
the  property,  but  of  all  the  conditions 
which  surround  it,  including  its  patronage, 
and  success  and  hazards  in  the  past,  and 


any  change  for  better  or  worse  in  such  con- 
ditions. All  of  these,  and,  perhaps,  other 
matters,  would  be  inquired  into  by  those 
contemplating  the  renting  of  the  property, 
and  they  are  therefore  factors  entering  into 
the  determination  of  the  market  rental 
value;  but  neither  the  past  success  indicated 
by  the  profits,  nor  any  other  single  factor, 
is  to  be  taken  as  controlling.  Evidence  of 
all  these  factors,  along  with  other  compe- 
tent evidence,  is  admitted  in  order  to  arrive 
at  the  fair  rental  value." 

The  answer  of  the  witness  to  the  question 
objected  to  was,  in  substance,  that  the  en- 
gine was  worth  nothing  at  all  in  the  condi- 


to  its  rental  value,  although  there  was  no 
proof  of  the  likeness  of  all  apparatus  an- 
swering the  general  description.  Dixon  v. 
La  Farge,  1  E.  D.  Smith,  722; 

— ^where  witnesses  who  knew  a  cow,  but 
had  no  knowledge  of  her  qualities,  were 
asked  to  give  an  opinion  as  to  the  value  of 
her  use.  Thorn  v.  Couchman,  28  How.  Pr. 
95; 

— where  a  witness  who  did  not  know,  ex- 
cept by  hearsay,  the  horse  power  of  a  mill 
for  the  manufacture  of  textile  goods,  and 
did  not  disclose  the  information  he  had  re- 
ceived thereupon,  gave  an  opinion  of  its 
rental  value,  based  upon  the  amount  of 
profit  to  be  made  therefrom.  Munson  v. 
Smith  Woolen  Machinery  Co.  118  App.  Div. 
398,  103  N.  Y.  Supp.  602. 

c.  As  to  value  of  tute  of  real  property. 

It  has  been  held  that  where  a  witness 
gives  his  reasons  for  his  opinion  of  the 
rental  value  of  property,  it  is  not  error  to 
admit  the  same.  Hunt  v.  Pond,  67  Ga. 
578. 

An  opinion  of  rental  value  may  be  given 
by  a  witness  who  has  known  the  property 
for  forty  years  and  been  its  lessee  for  ten 
years.  Avery  v.  New  York  C.  &  H.  R.  R. 
Co.  17  N.  Y.  8.  R.  417,  2  N.  Y.  Supp.  101. 

The  value  of  the  use  of  premises  may  also 
be  shown  by  the.  opinion  of  one  who  has  oc- 
cupied the  same  for  business  purposes,  and 
testifies  that  he  knows  the  value  of  their 
use.  Ish  V.  Marsh,  1  Neb.  (Unof.)  864,  96 
N.  W.  68. 

The  rental  value  of  land  may  be  shown 
by  the  opinion  of  a  witness  who  testifies 
that  other  land  in  that  neighborhood  has 
been  rented  for  grazing,  that  he  has  rented 
land  near  by  for  that  purpose,  and  knows 
the  rental  value  therefor.  Cluck  v.  Hou- 
ston &  T.  C.  R.  Co.  34  Tex.  Civ.  App.  452, 
79  S.  W.  80. 

Rental  value  may  also  be  shown  by  the 
opinion  of  one  actively  engaged  in  renting 
and  selling  real  estate  in  the  same  city,  who 
has  examined  the  premises  in  controversy. 
Upton  V.  Swedish  American  Hospital,  157 
III.  App.  126. 

However,  it  h^  been  said  that  the  mere 
fact  that  a  witness  is  a  real  estate  dealer 
does  not  alone  qualify  him  to  express  an 
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opinion  as  to  rental  value;  that  it  must  be 
shown  also  that  he  has  had  experience  in 
dealing  with  the  property  in  question,  or 
with  similar  property.  Keeney  v.  Fargo, 
14  N.  D.  423,  106  N.  W.  93. 

It  was  also  held  in  Upton  v.  Swedish 
American  Hospital,  supra,  that  an  owner 
who  had'  had  some  experience  in  the  rent- 
ing of  property  could  give  an  opinion  of  the 
rental  value  of  his  property. 

Rental  value  cannot  be  proven  by  the 
opinion  of  witnesses  who  have  had  no  exper- 
ience in  the  renting  of  premises,  and  are 
not  shown  to  be  experts  as  to  such  value. 
Ives  V.  Quinn,  7  Misc.  155,  27  N.  Y.  Supp. 
251. 

The  rental  value  of  vacant  lots  cannot  be 
proved  by  opinions,  based  not  upon  what 
similar  property  has  rented  for,  but  upon 
the  rental  value  of  dissimilar  lots  located 
in  the  business  part  of  the  city.  Keeney  v. 
Fargo,  supra. 

And  to  show  the  rental  value  of  a  vacant 
lot,  the  testimony  of  a  real  estate  dealer 
whose  operations  were  not  shown  to  have 
been  in  the  same  part  of  the  city  as  the  lot 
in  question,  and  who  had  had  only  one  ex- 
perience in  the  renting  of  vacant  lots,  was 
held  insufficient.  Eno  v.  Christ,  25  Misc. 
24,  64  N.  Y.  Supp.  400. 

In  Buchanan  v.  Wilburn,  —  Tex.  Civ. 
App.  — ,  127  S.  W.  1198,  it  was  held  that  to 
prove  the  rental  value  of  land,  evidence  was 
admissible  that  such  value  was  25  cents  per 
head  for  all  the  cattle  it  would  pasture, 
when  other  witnesses  had  testified  to  the 
number  of  cattle  for  which  the  land  would 
furnish  pasture. 

In  Curry  v.  Sandusky  Fish  Co.  88  Minn. 
485,  93  N.  W.  896,  it  was  held  that  the 
rental  value  of  a  strip  of  land  on  a  lake 
shore  could  not  properly  be  based  upon 
opinions  ,of  such  value  by  ordinary  fisher- 
men who  were  unfamiliar  with  the  estab- 
lished business  of  a  fishing  company  con- 
ducted thereon,  but  who  apparently  founded 
their  opinions  on  the  special  use  made  and 
advantages  obtained  by  the  company. 

Opinions  of  rental  value,  based  upon  the 
number  of  cattle  which  the  witnesses  be- 
lieve the  land  will  support,  and  the  prob- 
able net  profits  per  head,  being  founded  up- 
nn  speculative  estimates,  do  not  form  a 
proper  basis  for  the  determination  of  such 
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tion  it  was  in  before  the  plaintiff  repaired 
it.  This  was  little  more  than  a  general  de- 
preciation of  the  property, — an  exaggerated 
form  of  stating  its  bad  condition.  It  could 
hardly  be  regarded  as  of  enough  importance 
to  justify  a  reversal,  even  if  its  admission 
were  held  to  be  erroneous.  But  the  same 
question  as  to  the  sidmissibility  of  evidence 
is  raised  by  another  objection.  Complaint  is 
made  of  a  ruling  requiring  one  of  the  defend- 
ants to  state,  upon  cross-examination,  the 
amount  for  which  they  subsequently  sold 
the  engine,-*-^400.  We  think  the  testimony 
was  competent  upon  the  ground  that  evi- 
dence of  the  value  of  the  engine  had  some 
bearing  upon  what  its  use  was  worth,  and 


that  evidence  of  what  it  sold  for  had  some 
bearing  upon  its  value.  The  sale  was  made 
by  the  defendants;  they  were  not  denied  an 
opportunity  to  show  the  circumstances  un- 
der which  it  was  made;  there  is  nothing  to 
suggest  any  unfairness.  The  price  is  there- 
fore some  evidence  of  value.  Hardwick  v. 
American  Can  Co.  113  Tenn.  657,  88  S.  W. 
797;  Harrow  v.  St.  Paul  &  D.  R.  Co.  43 
Minn.  71,  44  N.  W.  881 ;  Watson  v.  Milwau- 
kee &  M.  R.  Co.  57  WU.  332,  15  N.  W.  468 ; 
Alabama  &  V.  R.  Co.  v.  Searles,  71  Miss. 
744,  16  So.  255;  Parmenter  v.  Fitzpatrick, 
135  N.  Y.  190,  31  N.  E.  1032;  16  Cyc.  1143; 
3  Elliott,  Ev.  §  2319,  note  113. 
The  judgment  is  affirmed. 


value.     Moore  v.  Ligon,  30  W.  Va.  146,  3 
S.  E.  572. 

IV.  Value  of  property. 

There  seems  to  be  little  authority  upon 
the  proposition  whether  the  value  of  prop- 
erty is  admissible  to  prove  the  value  of  its 
use.  In  AIsop  v.  Adams,  7  Ky.  L.  Rep. 
746  (abstract)  the  court  said  that  the  value 
of  the  use  always  bore  more  or  less  relation 
to  absolute  value;  and  it  was  held  that,  to 
show  the  value  of  the  use  of  land  as  af- 
fected by  the  defendant's  failure  properly 
to  maintain  a  ditch,  evidence  was  admissible 
of  the  value  of  the  land  in  the  condition  in 
which  the  defendant  kept  the  ditch,  and  its 
value  if  the  same  had  been  properly  main- 
tained. 

In  Cohoon  v.  Kineon,  46  Ohio  St.  590,  22 
N.  E.  722,  from  which  the  court  quotes  in 
Cabey  Coal  Co.  v.  Bebee  Concrete  Co.  it 
was  held  that  it  was  not  error  to  exclude 
evidence  of  the  value  of  land,  to  prove  its 
rental  value. 

And  in  Hunt  v.  Pond,  67  Ga.  578,  it  was 
held  that  the  value  of  land  was  not  admis- 
sible to  prove  its  rental  value,  where  the 
land  was  a  small  strip  having  only  nominal 
intrinsic  value  when  taken  alone,  but  was 
valuable  as  part  of  the  yard  of  a  store- 
house. 

On  the  other  hand,  in  Wilcox  v.  Palmeter, 
2  Hun,  517,  it  was  held  that,  to  show  the 
value  of  the  use  of  a  wagon,  evidence  of  its 
value  when  received  and  when  returned  was 
admissible,  as  the  same  tended  to  show  the 
amount  of  wear  and  tear. 

And  in  Bowman  v.  Owens,  133  Ga.  49, 
65  S.  E.  150,  it  was  held  that  a  finding  of 
the  rental  value  of  land,  exclusive  of  im- 
provements, could  properly  be  based  on  the 
value  of  the  improvements,  and  of  the  land 
with  and  without  the  improvements,  and  of 
the  amount  and  the  value  of  the  land  for 
rent,  which  was  suitable  for  cultivation. 

V.  Other  rentals  of  the  property. 

In  Raapke  &  K.  Co.  v.  Schmoller  &  M. 
Piano  Co.  82  Neb.  716,  118  N.  W.  652, 
where  there  was  expert  evidence  on  both 
sides  of  the  controversy  as  to  the  rental 
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value  of  the  property,  and  nothing  to  show 
how  such  value  compared  with  what  it  was 
two  years  previous,  it  was  held  that  it  was 
not  error  to  exclude  evidence  as  to  the 
amount  of  rent  for  which  the  property  had 
then  been  leased. 

In  Rome  R.  Co.  v.  Chattanooga,  R.  &  C. 
R.  Co.  94  Ga.  422,  21  S.  E.  69,  the  court 
said  it  was  not  manifest  that  the  price  paid 
by  another  railroad  company  for  a  similar 
occupation  of  the  premises,  after  the  oc- 
cupation of  the  defendant  had  ceased,  would 
be  admissible  evidence  upon  the  question  of 
the  amount  of  rent  which  the  defendant 
ought  to  pay. 

To  show  the  value  of  the  use  of  a  build- 
ing during  a  delay  in  its  completion,  evi- 
dence of  the  amount  of  rentals  received 
four  years  after  completion  is  incompetent 
(Reich  V.  Colwcll  Lead  Co.  21  N.  Y.  Supp. 
495) ;  as  is  also  evidence  of  the  amount  of 
rentals  received  several  months  after  com- 
pletion, when  there  is  nothing  to  show  that 
the  building  could  have  been  leased  as  ad- 
vantageously if  the  delay  had  not  occurred, 
but  when  the  reverse  seems  probable  (Scrib- 
ner  v.  Jacobs.  9  N.  Y.  Supp.  856). 

On  the  other  hand,  it  has.  been  held  that 
a  lease,  under  which  the  defendant  held  the 
property  at  a  specified  rate  as  tenant  of  the 
former  owner,  was  admissible  to  show  its 
rental  value.  (United  States  v.  Whipple 
Hardware  Co.  112  C.  C.  A.  357,  191  Fed. 
945)  ;  as  was  also  a  lease  of  the  premises 
executed  several  years  previous,  to  which 
one  of  the  defendant's  was  a  party,  since  it 
was  an  admission  by  the  defendant  of  the 
value  of  the  tenancy  at  tliat  time.  (Fogg  v. 
Hill,  21  Me.  629). 

And  the  annual  rental  value  for  a  per- 
iod preceding  the  acquisition  of  title  by 
plaintiff  may  be  shown  in  order  to  estab- 
lish an  average  value  common  to  each  year, 
including  the  years  during  which  rent  is 
claimed.     Perry  v.  Jackson,  88  N.  C.  103. 

To  show  the  value  of  the  use,  evidence  is 
admissible  of  the  amount  of  rent  collected 
by  the  defendant  during  the  period  in  ques- 
tion from  public  rentings  of  the  land 
(Turner  v.  Johnson,  106  Ky.  460,  50  S.  W. 
675)  ;  and  from  tenants  in  possession  of  the 
premises.  (Richardson  v.  Penny,  10  Okla. 
32,  61  Pac.  584;   Noble  v.  Fairs,  58  Mich. 
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637,  26  N.  W.  167;  More  v.  Deyoe,  22  Hun, 
208). 

But  it  has  been  held  that  evidence  of  the 
amount  of  rent  paid  by  plaintiff  as  lessee, 
during  the  perioa  in  question,  to  the  owner 
of  the  premises  occupied  by  defendant,  was 
inadmissible  to  show  what'  the  defendant 
ought  to  pay  as  the  reasonable  value  of  the 
use.     Moore  v.  Harvey,  60  Vt.  297. 

FI.  Rent  paid  for  similar  property  * 

It  has  been  said  that  the  proper  method 
is  to  interrogate  as  to  the  general  rental 
value  of  real  property,  such  as  that  in  ques- 
tion, and  not  concerning  the  value  of  other 
specific  property.  Soper  v.  McClout,  — 
Iowa,  — ,  87  X.  W.  724. 

The  amount  of  rent  received  for  similar 
lands  in  the  same  neighborhood  is  evidence 
of  the  reasonable  value  of  the  use  of  land. 
Rovston  V.  Rovston,  29  Ga.  82 ;  Fogg  v.  Hill, 
21  Me.  629. 

In  Clapp  V.  Noble,  84  111.  62,  it  was  held 
that,  to  prove  the  rental  value  of  a  lot,  the 
amount  of  rent  paid  for  an  adjoining  lot, 
half  the  size,  was  admissible.  The  court 
said  that  the  amount  of  such  rent  was  a 
circumstance  which  might  go  to  the  jury  as 
tending,  though  in  a  slight  degree,  to  es- 
tablish the  rental  value  of  the  lot. 

In  some  instances,  evidence  of  the  amount 
of  rent  received  from  other  property  has 
been  excluded  on  the  ground  that  it  would 
raise  collateral  issues.  Rosenblum  y.  Riley, 
84  N.  Y.  Supp.  884 ;  Credle  v.  Avers,  126  N. 
C.  11,  48  L.R.A.  761,  35  S.  E.  1*28;  Schrad- 
swy  V.  Stimson,  22  C.  C.  A.  515,  40  U.  S. 
App.  455,  76  Fed.  730.  In  the  latter  case, 
where  there  was  expert  evidence  as  to  the 
rental  value  of  a  business  building,  it  was 
held  not  error  to  exclude  evidence  of  the 
amount  of  rent  received  for  stores  in  the 
same  neighborhood  and  fronting  on  the 
same  street,  in  the  absence  of  evidence  of 
similarity  in  the  condition  of  the  prem- 
ises, or  that  the  amount  paid  for  the  stores 
was  a  reasonable  rent.  The  court  said  that 
to  admit  evidence  of  the  rental  value  of 
such  other  property  would  tend  to  burden 
the  case  with  collateral  issues,  and  had  no 
necessary  tendency  to  establish  the  reason- 
able rental  value  of  the  property  in  con- 
troversy. 

Also  in  Raapke  &  K.  Co.  v.  Schmoller  & 
M.  Piano  Co.  82  Neb.  716,  118  N.  W.  652, 
the  court  said  that  it  would  be  impractica- 
ble to  bring  before  a  jury  the  differences  in 
size,  character,  and  location  of  other  prop- 
erty in  the  vicinity,  so  as  to  enable  them  to 
arrive  at  the  value  of  the  use  of  the  proper- 
ty in  question  by  comparison;  and  an  in- 
struction was  approved,  that  the  jury 
should  not  consider,  in  fixing  the  rental 
value  of  the  building  in  question,  the 
amount  of  rent  paid  for  other  buildings  dif- 
ferent in  size,  character,  and  location. 

VH.  Customary  price. 

To  establish  the  value  of  the  use  of  a 
chattel,  evidence  is  admissible  of  the  cus- 
tomary price  paid  for  the  use  of  such  chat- 
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tels.    Gurley  Bros.  v.  Bunch,  130  Mo.  App. 
665,  108  S.  W.  1109. 

It  has  been  held  that  custom  may  de- 
termine the  percentage  which  an  owner 
should  receive,  as  rent,  of  the  output  of  a 
mill  (St.  Louis  Southwestern  R.  Co.  v. 
Burke,  41  Tex.  Civ.  App.  273,  91  S.  W. 
812) ;  or  the  crop  raised  upon  his  land 
(Baldwin  y.  Bohl,  23  S.  D.  395,  122  N.  W. 
247). 

VIII.  Proof  of  extraordinary  rental 

value. 

In  an  action  for  the  value  of  the  use  of 
chattels  during  a  certain  period,  evidence 
may  be  introduced  of  their  extraordinary 
rental  value  on  a  certain  day  during  the 
period,  without  pleading  special  damages 
for  the  particular  dav.  Hill  v.  Wilson,  8 
N.  D.  309,  79  N.  W.  150. 

In  Hill  V.  Wilson,  supra,  it  was  held  also 
that  evidence  of  extraordinary  value  of  the 
use  of  a  hack  on  a  certain  day,  by  reason 
of  the  same  being  circus  day,  should  not  be 
excluded  on  the  ground  that  such  value  was 
based  on  speculative  profits  which  might  be 
made  on  that  day  in  running  the  hack. 

In  Maryland  Ice  Co.  v.  Arctic  Ice  Mach. 
Mfg.  Co.  79  Md.  103,  29  Atl.  69,  it  was 
held  that  the  rental  value  of  an  ice  machine 
in  a  year  when  such  machines  were  in  great 
demand  by  reason  of  a  shortage  in  the  sup- 
ply of  ice  could  not  be  determined  by  tak- 
ing the  average  rental  value  of  such  ma- 
chines in  ordinary  years.  The  value  of  the 
use  was,  however,  determined  by  compar- 
ison with  rental  value  in  ordinary  years, 
being  increased  in  proportion  to  the  in- 
crease in  the  price  of  ice.  R.  E.  H. 


MINNESOTA  SUPREME  COURT. 

ELIZABETH  L.  McELRATH,  by  Guardian 

ad  Litem,  Appt., 

v. 

I.  M.  LITTELL,  Exr.,  etc.,  of  W.  C.  Mc- 
Elrath,  Deceased,  et  al.,  Respts. 

(120  Minn.  380,  139  N.  W.  708.) 

Sominong  —  service  —  sufficiency. 

1.  A  return  on  a  summons  in  a  divorce 
suit  showed  valid  service.  A  finding  that 
the  person  who 'made  the  return  handed  a 

Headnotes  by  Holt,  J. 

Note.  —  Right  to  contest  the  validity  of 
a  divorce  d€€n*ee  after  the  death  of 
one  or  both  of  the  parties. 

The  early  cases  upon  the  question  of  the 
right  to  contest  the  validity  of  a  divorce 
decree  after  the  death  of  one  or  both  of  the 
parties  are  gathered  in  the  note  to  Law- 
rence y.  Nelson,  57  L.R.A.  583. 

Attack  by  surviving  party. 

The  decisions  do  not  seem  altogether  har- 
monious upon   the  question  •  of  a  surviving 
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ebpy  of  the  summons  and  complaint  inclosed 
in  a  sealed  and  unaddressod  envelop  to  the 
defendant,  stating  that  he  had  been  directed 
by  defendant's  husband  to  give  the  same  to 
her,  coupled  with  a  finding  that  on  the  same 
day  the  defendant  ascertained  the  contents 
of  the  summons  and  complaint,  does  not 
show  a  defective  service. 

Pleading  —  sufficiency  —  Influence     to 
sustain. 

2.  Within  the  rule  that  when  a  complaint, 
after  entry  of  judgment,  is  attached  for 
failure  to  state  a  cause  of  action,  every  rea- 
sonable inference  must  be  indulged  in  to 
sustain  the  pleading,  the  complaint  involved 
in  this  action  is  held  to  have  stated  a  good 
cause  of  action  for  divorce  on  the  ground  of 
wilful  desertion. 


Divorce  —  suit  to  vacate  —  rules  gov- 
erning. 

3.  In  an  action  to  vacate  a  decree  of  di- 
vorce on  the  ground  that  it  was  obtained  by 
fraud  and  perjury  of  the  prevailing  party, 
brought  after  the  death  of  the  party  guilty 
of  the  fraud,  the  state  is  no  longer  a  piirty 
interested,  and  the  action  becomes  one  in- 
volving mere  property  rights,  governed  by 
the  ordinary  equitable  principles. 

Same  —  perjury  —  effect. 

4.  In  such  an  action,  where  the  fraud  and 
perjury  charged  against  the  prevailing  par- 
ty do  not  involve  the  jurisdiction  of  the 
court,  nor  any  fraud  or  deception  by  which 
the  opposing  party  was  misled  or  prevented 
from  making  a  defense,  but  relate  solely  to 
perjury  and  concealment  in  establishing  the 


party's  right  to  contest  the  validity  of  a 
divorce  decree.  The  right  is  upheld  in  some 
cases. 

Thus,  it  has  been  held  that  the  death  of 
the  complainant  in  a  divorce  proceeding 
prior  to  the  time  when  a  writ  of  error  is 
sued  out  does  not  destroy  the  marriage  re- 
lation, 80  that  there  is  no  subject-matter  of 
which  a  court  of  review  can  assume  juris- 
diction. Chatterton  v.  Chatterton,  231  111. 
449,  121  Am.  St.  Rep.  339,  83  N.  E.  161; 
Mallory  v.  Mallory,  160  III.  App.  417. 

Nor  is  it  necessary,  in  order  that  a  de- 
cree of  divorce  be  reviewed,  that  it  appear 
from  the  record  that  a  deceased  party  to 
the  divorce  proceeding  left  property  in 
which  the  surviving  spouse  will  take  an  in- 
terest upon  the  decree  being  reversed. 
Chatterton  v.  Chatterton,  supra. 

So,  in  Leathers  v.  Stewart,  108  Me.  97, 
79  Atl.  16,  Ann.  Cas.  1913  B,  366,  where  an 
annulment  of  a  decree  of  divorce  was 
sought,  it  was  held  that  a  decree  entered  in 
a  case  in  which  the  apparent  jurisdiction  of 
the  court  was  induced  by  fraud,  in  a  proper 
case,  might  be  annulled,  although  the  libel- 
lant  had  died. 

And  it  has  been  held  that  a  decree  of  di- 
vorce will  be  vacated  on  the  ground  of 
fraud  in  procuring  a  publication  of  notice, 
even  after  the  death  of  the  spouse  obtain- 
ing the  decree,  where  the  property  rights 
of  the  other  are  affected  thereby.  Clay  v. 
Robertson,  30  Okla.  768,  120  Pac.  1102; 
Rodgers  v.  Nichols,  16  Okla.  679,  83  Pac. 
923. 

And  in  Bay  v.  Bay,  85  Ohio  St.  417,  98 
N.  E.  109,  it  was  held  that,  where  a  hus- 
band by  fraud  and  false  testimony  obtained 
a  decree  of  divorce  which  bars  his  wife  of 
all  interests  in  his  property,  while  the  de- 
cree dissolving  the  marriage  relation  is  con- 
clusive, yet,  if  the  court  did  not  have  juris- 
diction of  her  person,  she  may  have  the  de- 
cree and  issues  opened  so  far  as  they  relate 
to  her  interests  in  the  husband's  property, 
even  after  his  death,  it  appearing  that  she 
had  no  notice  of  the  pendency  of  the  pro- 
ceeding until   after  her  husband's   death. 

So,  in  Givernaud  v.  Givernaud,  —  N.  J. 
Eq.  — ,  85  Atl.  830,  it  was  held  that  a  court 
of  equity  will  not  entertain  an  application 
in  the  form  of  a  bill  of  review  or  in  any 
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form  to  open  a  final  decree  of  divorce,  when 
the  spouse  who  obtained  it  is  dead,  but  that 
the  defrauded  spouse  may  bring  a  bill  for 
the  enforcement  of  any  civil  right  in  any 
appropriate  court,  and  obtain  such  enforce- 
ment, notwithstanding  the  fact  that  the  de- 
cree, if  honest  and  valid,  would  be  a  com- 
plete bar. 

It  has  been  held  that  a  judgment  in  a 
divorce  case  is  one  in  rem,  and  that  a  suit 
to  vacate  it  cannot  be  maintained  bv  one  of 
the  parties  after  the  death  of  the  other,  the 
judgment  not  descending  to  his  heirs  or 
passing  into  the  hands  of  his  executor  or 
administrator,  so  that  there  is  no  person  or 
thing  represented  in  any  such  suit  after  the 
death  of  the  parties.  Lieber  v.  Lieber,  239 
Mo.  1,  143  S.  W.  458. 

And  in  Dwyer  v.  Nolan,  40  Wash.  459, 
1  L.R.A.(N.S.)  551,  82  Pac.  746,  5  Ann.  Cas. 
890,  it  was  held  that  a  decree  granting  a 
divorce  would  not  be  set  aside  and  vacated 
after  the  death  of  the  spouse  bringing  the 
divorce  action,  the  court  holding  that  such 
an  action  is  purely  a  personal  one,  that 
nothing  is  sought  to  be  affected  but  the 
marital  status,  that  the  distribution  of 
property  is  merely  incidental,  and  that  up- 
on the  death  of  either  party,  whether  be- 
fore or  after  the  decree,  the  subject  of  the 
controversy  is  eliminated. 

And  in  Hunt  v.  Hunt,  75  Misc.  209,  135 
N.  Y.  Supp.  39,  it  was  held  that  a  motion 
to  revive  an  action  for  absolute  divorce,  and 
to  vacate  the  final  judgment  on  the  ground 
of  fraud,  should  be  denied  where  the  libel- 
lant  was  dead  at  the  time  the  motion  was 
made,  since,  under  the  circumstances,  there 
was  no  action  pending  in  which  the  judg- 
ment could  be  vacated. 

And  where  the  party  obtaining  a  divorce 
upon  a  citation  by  publication  is  dead  at 
the  time  an  application  to  set  it  aside  is 
made,  and  no  questions  of  alimony  or  prop- 
erty rights  are  involved  in  the  divorce  pro- 
ceedings, it  has  been  held  that  a  statute 
providing  that  "parties  against  whom  a 
judgment  of  divorce  shall  hereafter  be  ren- 
dered without  other  notice  than  publica- 
tion in  a  newspaper  may,  at  any  time  with- 
in two  years  after  the  rendition  of  such 
judgment,  have  the  same  opened  and  be  al- 
lowed to  defend,  as  well  on  the  granting  of 
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cause  of  action  alleged,  it  does  not  come 
within  the  purview  of  §  4277,  Rev.  Laws 
1905. 

Same  —  laches  —  excuse. 

5.  A  defendant  upon  whom  the  summons 
and  complaint  in  a  divorce  suit  were  per- 
sonally served  delayed  for  fourteen  years 
after  such  service,  and  more  than  nine  years 
after  knowledge  that  a  decree  had  been  en- 
tered, to  apply  to  the  court  to  have  it  va- 
cated, but  waited  till  after  the  death  of  the 
plaintiff  therein.  Held,  that  her  long  delay 
was  not  excused,  either  by  her  ill  health  or 
the  alleged  ignorance  of  the  fraud  and  per- 
jury practised  by  the  prevailing  party. 

(January  31,  1913.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Meeker  County 
dismissing  an  action  brought  to  cancel  a 
divorce  decree  alleged  to  have  been  pro- 
cured through  fraud  and  perjury.    Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  H.  S.  Mc3ionaglc  and  Albert 
F.  Foster,  for  appellant: 

Marriage  is  one  of  those  institutions  or 
relations  established  by  the  state  or  public, 
upon  which  its  welfare  depends,  and  without 
which  there  could  be  no  such  thing  as  civil- 
ized society;  and  the  state  is  always  in- 
terested in  protecting  and  maintaining  it. 

True  V.  True,  6  Minn.  458,  Gil.  315;  Wade 
V.  Kalbfleisch,  68  N.  Y.  282,  17  Am.  Rep. 


the  divorce  as  in  relation  to  the  allowance 
of  alimony  and  the  disposition  of  prop- 
erty," was  inapplicable,  since  it  contem- 
plated that  both  of  the  parties  should  be 
living  at  the  time  the  application  to  open 
the  decree  was  made.  Day  v.  Nottingham, 
160  Ind.  408,  66  N.  E.  998. 

In  Mallory  v.  Mallory,  160  111.  App.  417, 
it  was  held  that  a  decree  of  divorce  entered 
by  consent  in  favor  of  one  who  subsequently 
died  would  not  be  set  aside  at  the  instance 
of  the  surviving  spouse,  who  received  the 
consideration,  merely  to  enable  him  to  ob- 
tain a  share  of  the  other's  estate,  since  it 
would   be   inequitable. 

In  Ueoker  v.  Thiedt,  133  Wis.  148,  113 
N.  W.  447,  an  action  was  brought  to  have  a 
decree  of  divorce  entered  about  five  years 
before  declared  void,  and  it  appeared  that 
the  defendant  in  the  divorce  proceeding  had 
died  during  the  intervening  time.  The 
court  in  this  case  held  that  it  could  not  as- 
sume that  an  award  made  in  the  divorce 
proceeding  of  $1,500  was  inequitable,  where 
the  husband's  total  estate  was  worth  $16,- 
000,  and  the  parties  had  cohabited  only 
about  nine  -months,  had  no  children,  and 
the  wife  had  in  no  way  contributed  to  the 
acquisition  of  the  property. 

And  it  was  further  held  in  this  case  that 
fraud  which  can  be  made  the  basis  of  an 
attack  upon  a  judgment  of  a  court  of  record 
must  have  directly  influenced  the  rendition 
of  the  judgment,  not  merely  have  induced 
or  brought  about  a  condition  upon  the  real 
existence  of  which  the  court  acted  as  the 
basis  of  its  decree.     Ibid. 

And  the  same  holding  was  made  in  Rout- 
ledge  v.  Patterson,  146  Wis.  226,  131  N.  W. 
.346,  in  a  proceeding  to  vacate  a  judgment 
for  fraud,  wlflpre  it  appeared  that  the  com- 
plainant's husband  died  more  than  a  year 
after  the  judgment  in  the  divorce  action. 

U.  S.  Rev.  Stat.  §  955,  U.  S.  Comp.  Stat. 
1901,  p.  697,  provides  that  the  executor  or 
administrator  of  a  deceased  party  may,  in 
case  the  cause  of  action  survives,  prosecute 
or  defend  the  suit  to  final  judgment,  and 
that  if,  after  being  served  with  scire  facias, 
he  neglects  or  refuses  for  twenty  days  to 
become  a  party,  the  court  may  enter  judg- 
ment as  if  he  had  become  a  party.  In  Mc- 
Neil V.  McNeil,  95  C.  C.  A.  485,  170  Fed. 
44  L.R.A.(N.S.) 


289,  after  the  sustaining  of  a  demurrer  to 
a  bill  to  set  aside  a  decree  of  divorce  with 
leave  to  amend,  it  appeared  that  the  com- 
plainant elected  to  stand  upon  her  bill,  and 
that  her  husband,  the  defendant,  subsequent- 
ly died,  and  that  after  his  death,  on  the 
motion  of  one  who  was  not  before  a  party 
to  the  suit,  but  who  claimed  to  be  the  de- 
fendant's surviving  wife,  the  court  entered 
a  decree  nunc  pro  tunc  as  of  the  day  after 
the  expiration  of  the  time  allowed  com- 
plainant to  amend.  It  was  held,  upon  these 
facts  and  under  the  above  statute,  that  the 
court  erred  in  rendering  such  decree  of  dis- 
missal without  revivor,  and  also,  after  the 
allowance  of  the  complainant's  prayer  for 
an  appeal,  in  ordering  service  on  the  de- 
fendant's administrator  and  the  one  claim- 
ing to  be  his  surviving  wife. 

In  Strickland  v.  Strickland,  80  Ark.  451, 
97  S.  W.  659,  it  was  held  that  where  a  de- 
cree of  divorce  has  been  rendered  during  the 
lifetime  of  the  parties,  which  affects  and 
determines  property  rights,  and  the  hus- 
band subsequently  dies,  it  becomes  a  mere 
property  contest  between  the  wife  and  heirs 
at  law,  and  that  the  latter  are  necessary 
parties,  unless  the  case  has  been  submitted, 
but  that  they  need  not  be  brought  in  if  the 
cause  has  been  submitted  before  the  death 
of  tlie  party. 

Laches   of   surviving   spouse   barring  right. 

The  doctrine  of  laches  has  been  success- 
fully invoked'  in  some  cases  to  defeat  the 
right  of  a  surviving  spouse  to  contest  the 
validity  of  a  decree  of  divorce. 

Thus,  it  has  i)«»en  held  that  a  delay  by  a 
party  to  a  divorce  of  five  years  after  dis- 
covery of  tlie  alleged  fraud,  before  the  com- 
mencement of  a  suit  to  annul  the  decree 
therefor,  constitutes  such  laches  as  will  de- 
feat the  suit,  where  the  limitation  of  the 
analagous  action  at  law  is  three  years,  and 
tlie  other  party  to  the  divorce  proceeding, 
who  was  practically  the  only  one  who  could 
testify  as  to  the  alleged  fraud,  had  died. 
Norton  v.  Stegmyer,  99  C.  C.  A.  332,  175 
Fed,  756,  20  Ann.  (as.  1134. 

And  tlie  unexplained  delay  by  the  de- 
fendant in  a  divorce  suit,  in  waiting  for 
over  two  years,  and  until  the  death  of  his 
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250;  Maynard  v.  Hill,  125  U.  S.  ]90,  211- 
213,  31  L.  ed.  654-660,  8  Sup.  Ct.  Rep.  723. 

If  the  complaint  for  divorce  does  not 
state  a  cause  of  action,  or  ground  for  a 
divorce,  the  court  gets  no  jurisdiction,  and 
any  judgment  or  decree  rendered  against 
a  defendant  in  such  an  action  is  void. 

Sache  v.  Wallace,  101  Minn.  ]69,  11 
L.R.A.(N.S.)  803,  118  Am.  St.  Rep.  612, 
112  N.  W.  386,  11  Ann.  Cas.  348;  Northern 
Trust  Co.  V.  Markell,  61  Minn.  271,  63  N.  W. 
735;  Northern  Trust  Co.  v.  Albert  Lea 
College,  68  Minn.  112,  71  N.  W.  9;  Lee  v. 
Emery,  10  Minn.  187,  Gil.  151;  Stratton  v. 
Allen,  7  Minn.  502,  Gil.  409;  Spoors  v. 
Coen,  44  Ohio  St.  497,  9  N.  E.  132;  Hinkle 
V.  Lovelace,  204  Mo.  208,  11  L.R.A.(N.S.) 
735,  120  Am.  St.  Rep.  698,  102  S.  W.  1015, 
11  Ann.  Cas.  794;  Reynolds  v.  Stockton, 
140  U.  S.  254,  265,  266,  36  L.  ed.  464,  467, 
468,  1 1  Sup.  Ct.  Rep.  773. 


The  desertion,  to  be  ground  for  a  divorce, 
must  not  only  have  been  wilfully  commenced, 
it  must  have  been  wilfully  continued  for 
the  whole  period;  and  it  must  be  so  alleged 
in  the  complaint,  or  no  cause  of  action  is 
stated. 

Stocking  V.  Stocking,  70  Minn.  292,  79 
N.  W.  172,  668;  Rudd  v.  Rudd,  33  Mich. 
101;  Kirkpatrick  v.  Kirkpatrick,  16  L.R.A. 
(N.S.)  1071,  and  note,  81  Neb.  627,  129 
Am.  St.  Rep.  708,  116  N.  W.  499;  Hinkle  v. 
Lovelace,  204  Mo.  208,  11  L.R.A.(N.S.)  735, 
120  Am.  St.  Rep.  698,  102  S.  W.  1015,  11 
Ann.  Cas.  794;  Storrs  v.  Storrs,  68  N.  H. 
118,  34  Atl.  672;  Kimball  v.  Kimball,  13 
X.  H.  222;  White  v.  White,  ^5  N.  H.  121; 
Freeland  v.  Freeland,  19  Mo.  364;  Pate  v. 
Pate,  6  Mo.  App.  49;  Cass  v.  Cass,  31  N.  J. 
Eq.  626;  Nelson,  Div.  &  Sep.  §  112. 

When  a  summons  and  complaint  are 
served  by  delivering  a  copy,  the  defendant 
must    be    informed    of    the    nature    of    the 


wife  and  the  riglits  of  third  parties  have 
intervened,  before  seeking  to  set  the  divorce 
aside  and  have  it  annulled  on  the  ground  of 
his  wife's  fraud  in  obtaining  the  decree,  con- 
stitutes laches  where,  at  the  time  the  de- 
eree  was  rendered,  he  had  knowledge  of  the 
alleged  fraud.  Evans  v.  Woodsworth,  213 
111.  404,  72  N.  E.  1082. 

And  in  Sammons  v.  Pike,  108  Minn.  291, 
23  L.R.A.(N.S.)  1254,  133  Am.  St.  Rep. 
425,  120  N.  W.  540,  122  N.  W.  168,  it  was 
held  that,  where  a  decree  of  divorce  entered 
by  a  court  within  the  jurisdiction  of  which 
the  person  seeking  it  was  a  resident  at  the 
time  involved  is  voidable  onlv,  because  of 
fraud  in  connection  with  the  service  of  the 
summons  or  the  conduct  of  the  case,  the 
victim  of  the  fraud,  by  unexplained  delay 
lasting  until  after  the  death  of  the  per- 
petrator of  the  fraud,  or  by  other  conduct 
operating  by  way  of  waiver  or  estoppel, 
may  be  prevented  from  successfully  assert- 
ing a  right  to  a  distributive  share  of  the 
estate  of  the  wrongdoer. 

And  in  Lieber  v.  Liebcr,  239  Mo.  1,  143 
S.  W.  458,  where  a  decree  of  divorce  was 
entered  by  a  court  of  another  state  having 
jurisdiction,  it  was  held  that  this  decree 
could  not  be  attacked  in  a  suit  brought  by 
a  surviving  spouse  for  the  purpose  of  hav- 
ing a  deed  given  by  the  deceased  husband  to 
his  second  wife  set  aside,  and  a  homestead 
set  off  to  the  plaintiff  in  certain  lands  of 
the  deceased  spouse,  it  appearing  that  the 
plaintiff  in  such  action  had  knowledge  of 
the  divorce  for  fifteen  years  before  the 
death  of  the  other  party,  and  lived  near  by, 
but  brought  no  action  until  seven  days  after 
his  death. 

But  a  wife  is  not  guilty  of  laches  in 
bringing  proceedings  to  set  aside  a  decree 
of  divorce  obtained  by  her  husband  in  an- 
other state,  on  the  ground  of  fraud,  where 
the  uncontradicted  evidence  shows  tliat  slie 
did  not  have  notice  of  the  decree  until  after 
the  husband's  death,  although  she  testified 
44  L.R.A.{N.S.) 


that  she  knew  he  was  living  with  another 
woman.  Field  v.  Field,  215  111.  496,  74  N. 
E.  443. 

And  in  Leathers  v.  Stewart,  108  Me.  96, 
79  Atl.  16,  Ann.  Cas.  1913  B,  366,  where 
the  spouse  who  had  obtained  a  divorce  by 
fraud  was  dead,  it  was  held  on  a  petition 
to  annul  the  decree  that  the  petitioner's 
laches  would  not  bar  her  right  to  relief,  it 
appearing  that  the  only  ground  for  the  ap- 
plication of  such  doctrine  was  the  lapse  of 
time  between  the  petitioner's  discovery  of 
the  fraud  and  the  filing  of  the  petition. 
The  court  said:  "The  only  fact  contained  in 
the  court's  findings  which  could  be  a  ground 
for  the  application  of  the  doctrine  of  laches 
is  the  lapse  of  time  between  the  discovery 
of  the  fraud  and  the  filing  of  this  petition. 
But  mere  lapse  of  time  is  not  enough.  'The 
true  doctrine  concerning  laches,'  says  the 
author  of  Pomeroy's  Equitable  Jurispru- 
dence, vol.  6,  §  21,  *has  never  been  more 
concisely  and  accurately  stated  than  in  the 
following  language,'  used  by  the  Rhode  Is- 
land court:  'Laches,  in  legal  significance, 
is  not  mere  delay,  but  delay  that  works  a 
disadvantage  to  another.  So  lon^  as  the 
parties  are  in  the  same  condition,  it  matters 
little  whether  one  presses  a  right  promptly 
or  slowly,  within  the  limits  allowed  by  law; 
but  when,  knowing  his  rights,  he  takes  no 
step  to  enforce  them  until  the  condition  of 
the  other  party  has,  in  good  faith,  become 
so  changed  that  he  cannot  be  restored  to 
his  former  state,  if  the  right  be  then  en- 
forced, delay  becomes  inequitable,  and  ope- 
rates as  an  estoppel  against  the  assertion 
of  the  right.'  Chase  v.  Chase,  20  R.  I.  202, 
37  Atl.  804." 

And  it  has  been  held  that  the  failure  of 
the  wife  to  attack  an  invalid  decree  of  di- 
vorce obtained  by  her  husband  in  another 
state,  although  she  had  knowledge  thereof, 
for  seven  years  prior  to  her  death,  will  not, 
where  she  never  acquiesced  in  its  validity, 
but  always  contended  that  it  was  fraudu- 
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papers,  and  of  the  fact  that  service  is  in- 
tended, or  it  is  no  service. 

32  Cyc.  457;  Duffield  v.  Johnston,  96  N. 
Y.  370;  People  ex  rel.  Midler  v.  Superior 
Judge,  38  Mich.  310;  Davison  v.  Baker,  24 
How.  Pr.  39;  Niles  v.  Vanderzee,  14  How. 
Pr.  647;  Murphy  v.  Loos,  104  111.  514; 
Bulkley  v.  Bulkley,  6  Abb.  Pr.  307;  Ander- 
son V.  Abeel,  96  App.  Div.  370,  89  N.  Y» 
Supp.  255. 

A  judgment  of  divorce  obtained  by  fraud 
practised  by  the  successful  party  on  the 
court  or  the  other  party  may  be  set  aside. 

True  V.  True,  6  Minn.  458,  Gil.  315; 
Olmstead  v.  Olmstcad,  41  Minn.  297,  43  N. 
W.  67;  Scribner  v.  Scribner,  93  Minn.  195, 
101  N.  W.  163;  Colby  v.  Colby,  64  Minn. 
549,  67  N.  W.  663;  St.  Paul  &  M.  Trust 
Co.  V.  Howell,  59  Minn.  297,  61  N.  W.  141; 
Bomsta  v.  Johnson,  38  Minn.  230,  36  2^. 
\V.  341 ;  Young  v.  Young,  17  Minn.  181,  Gil. 
153;  Geisberg  v.  O'Laughlin,  88  Minn.  431, 


93  N.  W.  310;  Asbury  v.  Frisz,  148  Ind. 
513,  47  N.  E.  328;  Brown  v.  Grove,  116 
Ind.  84,  9  Am.  St.  Rep.  823,  18  N.  E.  387; 
Adams  v.  Adams,  154  Mass.  290,  13  L.R.A. 
275,  28  N.  E.  260;  Hinkle  v.  Lovelace,  204 
Mo.  208,  11  L.R.A.(N.S.)  735,  120  Am.  St. 
Rep.  698,  102  S.  W.  1015,  11  Ann.  Cas.  794; 
Wood  v.  Wood,  136  Iowa,  128,  12  L.R.A. 
(N.S.)  891,  125  Am.  St.  Rep.  223,  113  N.  W. 
492;  Shafer  v.  Shafer,  30  Mich.  163;  John- 
son V.  Coleman,  23  Wis.  452,  99  Am.  Dec. 
193. 

Messrs.  E.  P.  Peterson,  Jesse  Van  Val- 
kenburg,  Sam  G.  Anderson,  Jr.,  and  C. 
P.  Carpenter  for  respondents. 

Holt,  J.,  delivered  the  opinion  of  the 
court  : 

This  is  an  appeal  from  a  judgment  dis- 
missing an  action  brought  by  plaintiff  to 
vacate  and  cancel  a  decree  entered  Decem- 
ber 14,  1897,  in  the  district  court  of  Meeker 


lent,  prevent  persons  claiming  under  her 
from  securing  her  distributive  share  in  the 
husband's  estate.  Sammons  v.  Pike,  supra. 
In  Chattcrton  v.  Chatterton,  231  111.  449, 
121  Am.  St.  Rep.  339,  83  N.  E.  161,  where 
one  party  in  a  divorce  proceeding  was  dead, 
it  was  contended  that  the  appellee  had  been 
guilty  of  such  laches  that  he  could  not  be 
permitted  to  secure  a  review  of  the  decree 
by  writ  of  error.  It  was  held  that  the  stat- 
ute fixed  the  period  within  which  that  writ 
might  be  sued  out,  and  that  therefore  the 
doctrine  of  laches  was  inapplicable. 

Attack  by  stranger  to  the  decree — in  direct 

proceeding. 

In  Wood  V.  Wood,  136  Iowa,  128,  12 
L.R.A.(N.S.)  891,  125  Am.  St.  Rep.  223, 
113  N.  W.  492,  it  was  held  that  courts  will 
annul  or  vacate  decrees  of  divorce  on  suf- 
ficient showing  after  the  death  of  one  or 
both  of  the  parties  thereto,  whore  property 
rights  of  heirs  or  personal  representatives 
are  dependent  thereon. 

And  it  was  further  held  that  the  statu- 
tory right  of  a  wife  a<;ainst  whom  a  de- 
cree annulling  the  marriage  has  been  ren- 
dered, giving  her  the  right  to  apply  for  a 
new  trial  on  the  ground  of  fraud  practised 
in  obtaining  the  judgment,  passed  to  her  ad- 
ministrators and  heirs,  where  property 
rights  were  affected  by  the  decree. 

— in  collateral  proceeding. 

In  Sammons  v.  Pike,  108  Minn.  291,  23 
L.R.A.(N.S.)  1254,  133  Am.  St.  Rep.  425, 
120  N.  W.  640,  122  N.  W.  168,  where  a  di- 
vorce had  been  granted  in  a  foreign  state,  in 
an  action  in  which  fraud  in  the  service  had 
been  claimed,  but  in  which  the  wife  did  not 
appear,  in  an  action  of  ejectment  brought 
after  the  death  of  both  the  husband  and  wife 
by  persons  claiming  under  one  apfainst  those 
claiming  under  the  other,  to  recover  certain 
property,  it  was  held  tliat  the  decree  en- 
tered in  the  foreign  state  might  be  coUater- 
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ally  impeached  by  showing  that  the  court 
granting  it  had  no  jurisdiction  because  of 
the  plaintiff's  want  of  domicil,  even  where 
the  record  purported  to  show  such  jurisdic- 
tion. ^ 

In  Re  McNeil,  156  Cal.  333,  100  Pac. 
1086,  in  a  petition  for  letters  of  adminis- 
tration on  the  state  of  a  deceased  spouse  by 
two  persons,  each  claiming  to  be  the  wife 
of  the  deceased,  it  was  held  that  evidence 
that  a  decree  of  divorce  was  obtained  by  the 
deceased's  fraud  was  inadmissible,  since  the 
decree  could  not  thus  be  collaterally  at- 
tacked, the  only  remedy  of  the  aggrieved 
party  in  such  case  being  by  motion  in  the 
original  case  within  such  time  as  allowed 
by  law,  or  by  an  action  in  equity  assailing 
the  decree  and  seeking  relief  therefrom. 

In  Aldrich  v.  Steen,  71  Neb.  33,  98  N.  W. 
445,  100  N.  W.  311,  where  the  decree  of  a 
divorce  was  held  not  to  be  open  to  collateral 
attack  by  heirs  of  the  husband  claiming  his 
property,  it  appeared  that  both  parties  to 
the  divorce  action  were  dead,  but  no  point 
was  made  of  this  fact. 

Death  of  one  party  pending  appeal. 

In  Strickland  v.  Strickland,  80  Ark.  461, 
07  S.  W.  659,  it  was  held  that  death  termi- 
nates a  divorce  suit,  but  that  where  prop- 
erty rights  depend  upon  the  correctness  of  a 
divorce  decree,  and  an  appeal  has  been  tak- 
en from  it,  it  is  the  duty  of  the  appellate 
court  to  review  the  decree  in  order  to  settle 
the  property  rights.  The  court  said:  "The 
justice  of  these  principles  is  manifest.  If 
it  were  otherwise,  through  an  error  of  the 
cliancery  court  a  wife  would  be  deprived  of 
homestead  and  dower  rights,  because  death 
has  overtaken  tlie  husband  before  the  appel- 
late court  has  had  an  opportunity  to  correct 
the  error.  Therefore  it  is  the  dutv  of  the 
court  to  review  this  decree  in  order  to  de- 
termine whether  there  was  error  in  sever- 
ing the  marriage  between  these  parties  prior 
to  Mr.  Strickland's  death."  J.  T.  W. 
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county,  dissolving  the  marriage  relation 
theretofore  existing  between  plaintiff  and 
her  husband,  on  the  ground  that  the  court 
was  without  jurisdiction  to  render  the  de- 
cree, and  that  it  was  procured  through  the 
wilful  perjury  and  deception  of  the  husband. 
From  the  pleadings  and  findings  the  follow- 
ing facts  appear: 

In  1887  plaifttiflf  and  W.  C.  McElrath  were 
married  in  Meeker  county,  Minnesota,  and 
lived  on  a  farm  together  until  April,  1891, 
when  plaintiff  became  ill  and  temporarily 
insane.  She  was  first  taken  to  her  parents' 
home,  distant  1  mile  from  that  of  her 
husband,  in  order  to  obtain  needed  care. 
In  a  few  days  she  was  sent  to  the  insane 
asylum,  but  allowed  to  return  to  her  par- 
ents after  a  three  months'  stay.  She  was 
formally  discharged  from  the  asylum  in 
November,  1891.  Thereafter  she  became 
subject  to  recurrent  epileptic  fits  until 
January,  1895,  which  affected  her  mind  to 
a  marked  degree,  so  that  "from  April,  1891, 
until  now  she  has  been  afflicted  with  con- 
fusional  and  transitory  insanity,  with  re- 
curring periods  of  lucidity,  which  have  be- 
come more  and  more  frequent  and  of  longer 
duration,  but  owing  to  her  weakened  phy- 
sical and  mental  condition,  she  has  been  un- 
able during  all  the  time  to  be  away  from 
home  and  the  immediate  neighborhood  with- 
out an  attendant,  and  she  has  shown  a  de- 
cided, though  intermittent,  tendency  to  men- 
tal alienation."  Her  removal  to  her  parents' 
home,  commitment  to  the  asylum,  and  re- 
turn to  her  parents  were  with  the  approval 
of  her  husband.  During  the  first  two  or 
three  years  after  her  return  from  the  insane 
hospital,  he  frequently  visited  and  cohab- 
ited with  her  at  her  parents*  home.  There- 
after his  visits  ceased,  and  in  August,  1897, 
he  instituted  an  action  for  divorce  in  the 
district  court  of  Meeker  county  against  her 
on  the  ground  of  wilful  desertion.  A  copy 
of  the  summons  and  complaint  were  de- 
livered to  her,  but  she  defaulted,  and  in 
December  of  the  same  year  he  obtained  a 
decree  dissolving  the  marriage.  There  were 
no  children.  At  least  as  early  as  July,  1901, 
she  knew  that  the  decree  had  been  entered. 
The  parties  continued  to  live  within  1  mile 
of  each  other  until  January  15,  1911,  when 
W.  C.  McElrath  died  testate. 

A  few  months  thereafter  this  action  was 
brought  against  the  legatees  named  in  the 
will  of  McElrath  to  set  aside  the  divorce 
decree.  The  court  found  "that  the  said  de- 
cree of  divorce  was  by  the  said  McElrath 
obtained  by  and  through  deceit,  perjury,  and 
corruption,  and  by  gross  fraud  practised 
by  him  upon  the  court,"  but  granted  no  re- 
lief to   plaintiff. 

Plaintiff  contends  that  on  the  findings 
she  is  entitled  to  relief,  first,  on  the  ground 
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that  the  divorce  decree  is  and  alwavs  was  a 
nullity  for  want  of  jurisdiction,  in  that  the 
summons  was  not  served  on  her,  and,  even 
if  it  were,  the  complaint  stated  no  cause  of 
action;  second,  that  the  decree  having  been 
obtained  by  perjury  and  gross  fraud  on  the 
court,  it  ought  to  be  brushed  aside  without 
regard  to  time  or  consequences. 

The  return  made  by  the  party  who  served 
the  summons  in  the  divorce  suit  shows  on 
its  face  legal  service.  The  court  finds  as 
to  the  service  that  it  was  made  by  the  per- 
son who  made  the  return  handing  to  the 
defendant  therein,  this  plaintiff,  at  her  par- 
ents' home,  a  copy  of  the  summons  and  com- 
plaint inclosed  in  a  plain,  sealed,  and  un- 
addressed  envelop,  and  stating  that  her  hus- 
band had  requested  him  to  hand  the  same 
to  her.  Although  she  immediately  gave 
the  envelop  to  her  mother  without  opening 
it,  it  is  found  that  she  acquainted  herself 
with  the  contents  of  the  papers,  and  on  the 
day  the  papers  were  so  served  upon  her, 
wrote  to  her  husband,  denying  that  she  had 
deserted  him,  and  in  substance  stating  that 
the  charge  of  desertion  made  by  him  in  his 
complaint  was  wholly  false  and  untrue.  We 
entertain  no  doubt  of  the  legal  sufficiency 
of  the  service. 

The  complaint,  after  stating  the  residence 
of  the  plaintiff  in  the  suit,  the  age  of  the 
parties,  their  marriage,  and  that  there  was 
no  issue,  alleged:  "That  some  time  in  the 
month  of  April,  1891,  the  said  defendant 
then  and  there  wilfully  abandoned  and  de- 
serted her  said  husband,  this  plaintiff,  wil-. 
fully  abandoning  and  deserting  the  home 
he  had  provided  for  her,  against  his  wishes 
and  without  his  consent,  and  contrary  to  his 
express  desires;  that  said  defendant  has 
never  since  that  time  returned  to  this  plain- 
tiff, but  has  ever  since  continued  to  reside 
apart  from  him;  that  soon  thereafter  said 
defendant  removed  or  caused  to  be  removed, 
from  the  home  of  this  plaintiff  all  of  her 
personal  effects  and  belongings."  The  com- 
plaint is  not  a  model  pleading,  but  an  at- 
tack now,  fourteen  years  after  judgment, 
comes  too  late  if  a  cause  of  action  can  rea- 
sonably be  spelled  out  of  the  allegations. 
Smith  v.  Dennett,  16  Minn.  81,  Gil.  69; 
Solomon  v.  Vinson,  31  Minn.  206,  17  N.  W. 
340;  Trebby  v.  Simmons,  38  Minn.  508, 
38  N.  W.  693;  Slater  v.  Olson,  83  Minn.  35, 
85  N.  W.  825;  Peach  v.  Reed,  87  Minn.  375, 
92  N.  W.  229;  Kubesh  v.  Hanson,  93  Minn. 
259,  101  N.  W.  73.  In  the  last  case,  an 
action  to  set  aside  a  judgment  obtained  by 
default  in  the  justice  court  on  the  grounds 
that  there  was  no  service  of  summons,  and 
that  the  complaint  did  not  state  a  cause  of 
action,  this  court,  speaking  through  Chief 
Justice  Start,  says:  "A  judgment  is  never 
void  for  error^  if  the  court  has  jurisdictioq 
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over  the  person  of  the  defendant  and  the 
subject-matter  of  the  action.  Therefore  de- 
fects in  the  plead in;^3  in  a  civil  action — for 
example,  the  failure  of  the  complaint  to 
state  facts  constituting  a  cause  of  action — 
do  not  render  a  judgment  void.  It  is  valid, 
unless  reversed  or  set  aside  on  appeal,  or  by 
some  other  appropriate  proceeding  in  the  ac- 
tion. An  independent  action  in  equity  to 
set  aside  a  judgment  cannot  be  resorted  to 
as  a  substitute  for  a  demurrer  to  a  defective 
pleading.  1  Freeman,  Judgm.  §  136;  17 
Am.  &  Eng.  Enc.  Law,  2d  ed.  1069." 

It  must  be  admitted  that  in  this  divorce 
suit  the  wilful  desertion  of  the  defendant  in 
April,  1891,  was  alleged  with  legal  accuracy. 
The  contention  is  that  the  subsequent  allega- 
tions do  not  show  that  the  wilful  desertion 
continued  up  to  the  commencement  of  the 
suit,  and  that,  conceding  that  the  leaving 
her  husband's  home  was  a  wilful  intention 
to  desert,  the  desertion  could  immediately 
be  terminated  by  the  parties,  as  in  fact  was 
done,  for,  by  mutual  consent,  the  wife  was 
to  remain  with  her  parents  to  receive  needed 
care.  But  we  are  of  opinion  that  it  is  fairly 
inferable  from  the  allegations  that  the 
pleader  intended  to  charge  a  continuous  wil- 
ful desertion  from  April,  1891,  up  to  the 
institution  of  the  suit. 

Plaintiff  also  contends  that  the  findings 
bring  her  within  the  provision  of  §  4277, 
Rev.  Laws  1905.  As  that  section  has  been 
construed,  it  does  not  apply  to  the  fraud 
and  perjury  whereby  the  issues  tendered  by 
the  pleadings  are  established  at  the  trial. 
Hass  V.  Billings,  42  Minn.  63,  43  N.  W. 
797;  Colby  v.  Colby,  69  Minn.  432,  60  Am. 
St.  Rep.  420,  61  N.  W.  460;  Id.  64  Minn. 
549,  67  N.  W.  663;  Bisseberg  v.  Rec,  99 
Minn.  481,  109  N.  W.  1116;  Hayward  v. 
Larrabec,  100  Minn.  210,  130  Am.  St.  Rep. 
600,  118  N.  W.  795;  Major  v.  Leonard,  116 
Minn.  439,  132  N.  W.  915.  It  is  quite  clear 
that  no  perjury  occurred  except  at  the  trial, 
and  that  was  in  establishing  the  issue 
pleaded.  No  fraud  was  attempted  by  the 
liusband,  by  way  of  misleading  the  wife  or 
inducing  her  to  refrain  from  defending.  We 
do  not  think  that  the  mere  fact  of  know- 
ingly beginning  an  unfounded  action  is  such 
a  fraud  upon  the  court  that  a  judgment 
rendered  therein  must  be  set  aside  under 
the  statute  quoted,  as  one  obtained  by 
means  of  "any  fraudulent  act,  practice,  or 
representation  of  the  prevailing  party." 
However,  even  if  it  be  admitted  that  the 
facts  found  bring  the  case  within  the  sec- 
tion cited,  it  is  governed  nevertheless  by 
equitable  principles,  and  the  right  to  have 
a  judgment  vacated  because  of  the  fraudu- 
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lent  practices  of  the  prevailing  party  is 
not  an  absolute  one.  Geisberg  v.  O'Laugh- 
lin,  88  Minn.  431,  93  N.  W.  310. 

But  it  is  urged  that,  in  vindication  of 
its  own  honor  and  integrity,  the  court  must 
purge  its  records  of  judgments  and  decrees 
obtained  through  practices  such  as  herein 
found,  no  matter  at  what  time  it  is  apprised 
thereof,  and  it  is  said  this  is  especially  true 
in  divorce  suits,  wherein  the  state  is  so 
vitally  interested.  It  is  often  said  that  in 
every  divorce  action  the  state  is  the  third 
party,  whose  rights  the  court  must  zealously 
protect.  The  welfare  of  the  nation  depends 
in  a  great  measure  on  the  stability  and 
permanency  of  the  marriage  relation.  We 
also  grant  that  upon  an  application  to  va- 
cate a  decree  of  divorce,  because  wrongfully 
obtained,  where  such  vacation  results  in  re- 
instating the  marriage,  the  court  should  be 
equally  solicitous  in  promoting  the  interest 
of  the  state.  But  where  the  court  is  not  in- 
vited to  act  until  the  marriage  in  question 
is  irrevocably  dissolved  by  a  power  beyond 
the  control  of  any  court  of  justice,  we  have 
a  different  situation.  Such  is  the  present 
case, — a  mere  property  controversy,  based 
on  the  existence  or  nonexistence' of  a  valid 
divorce  decree.  Therefore  the  equitable  prin- 
ciples which  ordinarily  rule  property  rights 
should  be  applied. 

True,  there  is  much  in  plaintiff's  case 
which  strongly  inclines  a  cpurt  in  her  favor. 
Her  long-continued  mental  and  physical 
illness,  aggravated  by  the  apparent  heart- 
less conduct  of  the  husband  in  abandoning 
her  when  an  affliction  came  upon  her  which 
called  for  his  most  considerate  care  and 
tenderest  attention,  would  incline  a  court 
to  go  to  the  limit  in  granting  relief.  But 
there  is  also  another  side  which  cannot  be 
overlooked.  The  husband  was  dead  before 
this  attack  was  made  upon  him.  He  had 
no  opportunity  to  deny  or  explain  what  is 
now  laid  at  his  door.  Plaintiff  and  her 
parents  lived  for  fourteen  years  within  a 
mile  of  his  home,  and  all  the  time  knew  that 
he  had  brought  the  suit,  and  for  at  least 
ten  years  knew  that  he  had  obtained  a  de- 
cree. Apparently  both  she  and  her  parents 
were  satisfied  to  have  the  decree  stand  as 
valid.  There  was  ho  desire  on  plaintiff's 
part  to  again  assume  marital  relations  with 
W.  C.  McElrath.  She  let  the  decree  serve 
as  a  protection  to  her  heirs,  if  she  should 
die  first  owning  property.  When,  however, 
he  happened  to  die  first,  then  at  once  she 
wants  the  decree  set  aside,  so  as  to  inherit 
all  property  left  by  him.  Although  the 
finding  is  that  it  does  not  appear  that  plain- 
tiff   ever    ascertained    the    exact    perjured 
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testimony  by  means  of  which  the  decree  was 
obtained;  or  to  what  extent  the  true  situa- 
tion was  concealed  from  the  court  who  tried 
the  divorce  suit^  still  We  may  not  shut  our 
eyes  to  the  fact  that  plaintiff  and  her  par- 
ents knew  and  appreciated  that  the  allega- 
tions in  the  complaint  were  false,  and  that 
necessarily  perjury  and  deception  w^ould 
have  to  be  used  in  order  to  obtain  a  divorce. 

We  have  found  no  case  holding  that  a 
spouse,  with  knowledge  that  the  other, 
through  fraud  or  perjury  not  going  to  the 
jurisdiction  of  the  court,  has  obtained  a  de- 
cree of  divorce,  may  sit  idly  by  for  years, 
until  the  death  of  the  one  guilty  of  fraud, 
and  then  successfully  invoke  the  equity 
powers  of  the  court  to  secure  property 
rights.  When  the  spouse  wronged  by  the 
decree,  or  anyone  claiming  under  such  an 
one,  comes  into  court  asking  relief,  so  that 
property  may  be  reached,  it  must  be  done 
within  a  reasonable  time  after  knowledge 
of  the  fraud,  or  of  facts  from  which  a  per- 
son of  ordinary  prudence  would  proceed  to 
ascertain  the  true  state  of  affairs.  The  ap- 
plication in  Olmstead  v.  Olmstead,  41  Minn. 
297,  43  N.  W.  07,  was  seasonably  made;  so 
in  Colby  v.  Colby,  59  Minn.  432,  50  Am. 
St.  Rep.  420,  61  N.  W.  400,  and  64  Minn. 
549,  67  N.  W.  663.  The  same  rule  we  gather 
from  the  cases  cited  in  the  extensive  notes 
to  Lawrence  v.  Nelson,  in  57  L.R.A.  583. 
In  Sammons  v.  Pike,  108  Minn.  291,  23 
L.R.A.(N.S.)  1254,  133  Am.  St.  Rep.  425, 
120  N.  W.  540,  122  N.  W.  168,  the  majority 
opinion  concedes  the  law  to  be  in  effect 
that,  where  a  decree  of  divorce  is  voidable 
because  of  fraud,  the  victim  of  the  fraud 
may,  by  unexplained  delay  lasting  until 
after  the  death  of  the  perpetrator  of  the 
fraud,  or  by  other  conduct  operating  by  way 
of  waiver  or  estoppel,  be  prevented  from  as- 
serting a  right  to  the  distributive  share  of 
the  property  left  by  the  wrongdoer,  but 
holds  that,  where  a  decree  is  rendered  by  a 
court  without  jurisdiction,  it  is  a  nullity^ 
and  may  be  attacked  either  collaterally  or 
directly  at  any  time.  It  is,  however,  to  be 
noted  that  the  present  chief  justice  dis- 
sented, in  which  dissent  Chief  Justice  Start 
joined,  being  of  the  opinion  that  long  ac- 
quiescence by  a  party  to  a  divorce  decree 
valid  on  its  face,  though  void  in  fact,  would 
prevent  the  assertion  of  property  rights 
based  on  the  existence  of  the  marriage  re- 
lation, after  the  rendition  of  the  decree. 

The  case  of  Zoellner  v.  Zoellner,  46  Mich. 
511,  9  N.  W.  831,  is  quoted  with  approval  in 
the  majority  opinion  in  Sammons  v.  Pike, 
supra,  where  nine  years'  unexcused  delay 
was  held  fatal  to  the  right  to  vacate  a  di- 
vorce decree.  In  Evans  v.  Woodsworth,  213 
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111.  404,  72  N.  E.  1082,  a  delay  of  less  than 
two  and  one-half  years  after  knowledge  of 
the  divorce  was  held  a  bar  to  the  right  to 
have  a  decree  vacated  for  fraud.  So,  in 
Nicholson  v.  Nicholson,  113  Ind.  131,  15 
N.  E.  223,  where  the  proceeding  to  vacate 
was  instituted  during  the  life  of  both,  the 
court  held  that  a  lapse  of  four  years  after 
the  plaintiff  had  been  fully  informed  of  the 
alleged  fraudulent  decree  showed  laches 
which  prevented  redress.  The  court  says: 
*'A  court  that  has  been  imposed  on  by  a 
party  who  has  obtained  its  decree  in  his 
favor  by  fraud  and  imposition  will  not  be 
slow  to  vindicate  the  administration  of  jus- 
tice by  setting  aside  a  decree  so  obtained, 
provided  the  injured  party  is  diligent  in  in- 
voking its  aid  in  that  behalf."  ^arle  v. 
Earle,  91  Ind.  27. 

In  the  divorce  suit  here  in  question,  the 
court  acquired  jurisdiction  of  the  parties, 
and  had  undoubted  jurisdiction  of  the  sub- 
ject-matter of  the  suit,  the  marriage  status 
of  the  parties.  It  is  clear  that  the  decree 
cannot  be  collaterally  attacked.  It  cannot 
be  treated  as  a  nuUitv.  At  most  it  is  void- 
able.  We  have  found  no  authority  for  the 
proposition  that  one  who  was  personally 
served  with  summons  in  a  divorce  case,  one 
who  then  knew  that  the  ground  alleged  for 
divorce  was  false,  and  must  have  known 
that  a  decree  could  not  be  obtained  except  by 
concealment  and  perjury,  can,  after  the  lapse 
of  fourteen  years,  ask  the  court  to  vacate  the 
same,  and  this  in  view  of  the  fact  that  for 
more  than  nine  years  after  knowledge  of  its 
existence  she  made  no  effort  to  have  it 
vacated,  nor  in  any  manner  claimed  the 
rights  of  a  wife  against  her  former  husband 
until  after  his  death.  During  all  this  time 
both  lived  in  the  immediate  vicinity  of  each 
other.  No  disposition  has  ever  been  evinced 
by  either  plaintiff  or  her  parents  to  protect 
the  marriage  relation  of  plaintiff  with  W.  C. 
McElrath  while  he  lived,  and  while  the 
state  also  was  interested  in  that  relation, 
and  it  seems  too  late  now,  after  the  lapse 
of  these  many  years,  to  invoke  the  aid  of 
a  court  of  equity  in  order  to  obtain  the 
property  which  for  fourteen  years  the  plain- 
tiff permitted  her  former  husband  to  con- 
sider and  treat  as  forever  freed  from  any 
claim  which  might  be  asserted  thereto  by 
or  through  her.  Her  state  of  mind,  unfor- 
tunate as  it  is  as  shown  by  the  findings, 
cannot  excuse  this  long  delay.  We  think 
the  learned  trial  court  directed  the  proper 
judgment. 

Judgment  affirmed. 

Petition  for  rehearing  denied. 
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(8  Okla.  Grim.  Rep.  605,  129  Pac.  676.) 

Perjury  —  clrcamstaiitlal  evldeiice  — 
corroboration. 

1.  In  a  prosecution  for  perjury,  the  fal- 
sity of  the  defendant's  evidence  may  be  es- 
tablished by  circumstantial  evidence,  but 
the  facts  constituting  such  circumstantial 
evidence  must  be  directly  and  positively 
■worn  to  by  at  least  one  credible  witness, 
supported  by  corroborating  evidence,  and, 
taken  as  a  whole,  must  be  of  such  a  con- 
clusive character  as  to  exclude  every  other 
reasonable  hypothesis  except  that  of  the 
defendant's  guilt. 

Same   —    materiality    of    testimony   — 
main  issne. 

2.  In  order  to  constitute  perjury,  it  is 
not  necessary  that  the  false  evidence  given 

Headnotes  by  Fxtbman,  J. 


is  material  to  the  main  issue  in  a  trial. 
It  is  sufficient  if  it. is  material  to  any  prop- 
er matter  of  inquiry,  and  is  calculated  and 
intended  to  prop  or  bolster  the  testimony 
of  a  witness  on  some  material  point,  or  to 
support  or  attack  the  credibility  of  such  a 
witness.  For  sufficient  circumstantial  evi- 
dence to  sustain  a  prosecution  for  perjury, 
see  opinion. 

Intoxicating    liqnor    —   possession    for 
sale  —  ownership. 

3.  In  prosecutions  for  illegal  possession 
of  intoxicating  liquors  for  the  purpose  of 
violating  the  prohibitory  liquor  law,  it  is 
not  necessary  to  prove  that  the  defendant 
actually  owned  the  liquors  in  question. 
Proof  that  the  defendant  was  in  possession 
of  such  liquors,  with  the  intention  of  vio- 
lating the  prohibitory  liquor  law,  will  sus- 
tain a  conviction. 

Perjury  —  duty  to  prosecute. 

4.  It  is  the  duty  of  prosecuting  attorneys 
and  trial  judges  to  be  prompt  and  vigilant 
in  seeing  that  persons  who  commit  perjury 
in  courts  of  this  state  are  speedily  brought 
to  justice. 

(February  8,  1913.) 


Note. '^Perjury :  estahlishtnent  of  falsity 
of  testimony  by  drcumstantial  evi- 
Aeifuse. 

The  common-law  rule  concerning  proof  of 
perjury  was  that  a  conviction  could  not  be 
had  except  upon  the  direct  testimony  of  at 
least  two  witnesses.  In  modern  times,  how- 
ever, the  rule  is  that  the  positive  evidence 
of  one  witness  supported  by  corroborating 
circumstances  is  sufficient.  The  principle 
underlying  both  rules  is  that  where  but  one 
witness  is  produced  to  prove  the  perjury, 
bis  oath  is  counterbalanced  by  the  oath  of 
the  person  accused  taken  when  the  testi- 
mony in  question  was  given.  30  Gyc.  1452, 
1453. 

There  seems  to  be  considerable  conflict 
as  to  whether  perjury  may  be'  proved  by  cir- 
cumstantial evidence  alone.  The  main  con- 
flict is  between  the  decisions  of  Texas  and 
California,  but  a  careful  examination  of  the 
cases  shows  that  a  large  part  of  the  differ- 
ence of  opinion  is  as  to  what  constitutes 
circumstantial  evidence.  It  will  be  noted 
that,  while  the  rules  finally  evolved  in  those 
states  are  directly  opposite,  convictions  of 
perjury  have  been  sustained  in  Galifomia 
upon  evidence  which  would  be  regarded  as 
circumstantial  in  Texas,  and,  in  Qie  begin- 
ning of  the  rule  at  least  in  Texas,  the  evi- 
dence involved  upon  which  convictions  were 
sustained  was  such  as  would  have  been  con- 
sidered direct  and  positive  by  the  courts 
of  California. 

The  California  Code  provides  that  perjury 
must  be  proved  by  the  testimony  of  two 
witnesses,  or  one  witness  and  corroborating 
circumstances. 

In  People  v.  Wells,  103  Cal.  631,  37  Pac. 
629,  the  court,  in  interpreting  the  Code 
provision,  says:  "This  declaration  of  tho 
44  L.R.A.(N.S.)  33 


Code  clearly  means  that  the  falsity  of  the 
accused's  statements  must  be  shown  to  the 
jury  by  the  positive  testimony  of  two  wit- 
nesses, or  of  one  witness  and  circumstances 
corroborating  the  statement  of  such  witness, 
in  order  that  the  defendant  may  be  legally 
convicted  of  the  crime  of  perjury.  In  other 
words,  the  law  prescribes  a  different  rule 
of  evidence  in  this  class  of  cases,  both  as 
to  the  kind  and  amount,  as  compared  to  the 
great  majority  of  violations  of  the  law. 
The  rule  is  different  as  to  the  kind  of  evi- 
dence, for  positive  evidence  is  absolutely 
necessary,  and  circumstantial  evidence 
alone  is  never  sufficient."  The  matter  upon 
which  the  charge  of  perjury  was  predicated 
was  that  in  a  prosecution  of  another  for  the 
larceny  of  a  cow,  defendant  testified  false- 
ly that  he  met  the  cow  on  the  road  at  a 
certain  time  near  the  residence  of  the  party 
charged  with  stealing  her,  and  that  the 
person  so  charged  then  took  her  up  as  an 
estray.  In  reversing  a  conviction  on  the 
ground  that  no  witness  was  produced  to 
furnish  the  positive  evidence  required  by  the 
statute,  the  court  indicated  the  nature  of 
the  testimony  which  would  have  been  re- 
quired for  that  purpose,  as  follows:  "For 
instance,  to  support  the  charge  of  perjury 
as  to  the  alleged  false  statement  of  defend- 
ant that  he  met  the  cow  at  the  time  stated 
upon  his  particular  public  highway,  it  was 
necessary  to  produce  the  positive  testimony 
of  one  witness  at  least  that  such  meet- 
ing did  not  take  place,  as  that  the  defend- 
ant was  not  at  that  time  at  that  place,  or 
that  the  cow  was  not  there;  and  the  aame 
rule  is  equally  applicable  to  the  remaining 
portions  of  the  alleged  false  testimony. 
.  .'  .  The  defendant's  testimony  given  in 
the  grand  larceny  case,  and  as  set  out  in 
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APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  petitioner's  release  from 
the  custody  of  the  sheriff  of  Ellis  county,  to 
which  he  had  been  committed  for  the  crime 
of  perjury.     Writ  discharged. 

Statement  by  Fnrman,  J.: 

The  nature  of  the  question  involved  re- 
quires a  full  statement  of  the  case,  for  there 
are  few,  if  any,  more  important  matters  than 
the  suppression  of  perjury  in  the  courts  of 
this  state.  Relator  was  prosecuted  before 
Hon.  A.  L.  Squire,  county  judge  of  Ellis 
county,  sitting  as  a  committing  magistrate, 
upon  the  following  complaint: 

Before  me,  A.  L.  Squire,  ex  officio  com- 
mitting nui.^istrate  and  county  judge  in  and 
for  said  county  and  state,  personally  ap- 
peared Frank  £.  Ransdell,  who,  being  duly 
sworn,  says  that  on  or  about  the  13th  day 
of  March,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  eleven  (1911)  at 
and  within  the  county  of  Ellis  and  state 
of  Oklahoma,  one  R.  A.  Metcalf,  late  of 
the  county  and  state  aforesaid,  did  then  and 


there  commit  the  crime  of  perjury  in  the 
manner  and  form  as  follows,  to  wit:  That 
the  said  R.  A.  Metcalf  in  the  county  of 
Ellis,  state  of  Oklahoma,  on  the  13th  day 
of  March,  1911,  in  the  county  court  of  Ellis 
county,  Oklahoma,  sitting  at  Gage,  Okla- 
homa, in  said  county,  the  said  court  being 
otherwise  called  the  Gage  division  of  the 
county  court  of  said  Ellis  county,  the  honor- 
able A.  L.  Squire,"  the  regularly  elected,, 
qualified,  and  acting  judge  for  said  court, 
then  and  there  presiding  and  acting,  wherein 
the  case  of  State  of  Oklahoma  v.  R.  A.  Met- 
calf, charged  with  the  unlawful  possession 
of  intoxicating  liquors,  being  No.  9  on  said 
court  docket,  was  then  and  there  being  tried 
and  heard  before  the  court  aforesaid  and  a 
jury,  which  had  been  duly  selected  to  try 
said  cause,  and  the  said  R.  A.  Metcalf  was 
then  and  there  produced  as  a  witness  in  said 
cause  on  behalf  of  the  defense,  and  was  then 
and  there  duly  sworn  to  testify  truly  in  said 
ca«e  by  A.  L.  Squire,  the  judge  aforesaid, 
who  was  then  and  there  duly  authorized  and 
empowered  to  administer  oaths  in  such 
cases,  and  to  administer  said  oath  in  that 


the  information,  is  only  proven  to  be  false 
by  incidents  and  circumstances  occurring 
at  other  times  and  places;  and,  while  sucl) 
evidence  in  a  case  of  the  present  character 
is  proper  as  furnishing  the  corroborating 
circumstances  required  by  the  section  of  the 
Code  we  have  quoted,  it  in  no  sense  takes 
the  place  of  the  positive  and  direct  evidence 
of  one  witness  as  to  the  corpus  delicti  de- 
manded by  the  statute." 

In  People  v.  Porter,  104  Cal.  415,  38 
Pac.  88,  in  which  a  conviction  of  perjury 
in  making  false  affidavits  to  schedules  in 
insolvency  proceedings,  upon  evidence  that 
shortly  before  filing  the  schedules  defendant 
collected  large  amounts  of  money  for  which 
he  did  pot  account,  and  that  ten  days  after 
the  schedules  were  filed,  his  wife,  accompa- 
nied by  himself,  deposited  a  large  amount 
in  a  bank,  was  reversed,  the  court  approved 
People  V.  Wells,  supra,  and  said:  "It  is 
contemplated  by  the  statute  that  there 
must  be  the  testimony  of  one  witness  to 
facts  that  are  absolutely  incompatible  with 
the  innocence  of  the  accused,  before  a  con- 
viction is  justified  by  the  law,  and  there 
is  no  such  evidence  in  this  case." 

People  V.  Chadwick,  4  Cal.  App.  63,  87 
Pac.  384,  has  been  cited  for  the  absolute 
proposition  that  "positive  and  direct  evi- 
dence is  absolutely  necessary  in  a  perjury 
case.  Circumstantial  evidence  is  never  suffi- 
cient" (see  Allen  v.  United  States,  39 
L.R.A.(N.S.)  385,  114  C.  C.  A.  357,  194 
Fed.  664),  which  proposition  is  apparently 
based  upon  a  charge  of  the  trial  court, 
which  substantially  quoted  People  v.  Wells, 
supra,  the  correctness  of  which  the  appel- 
late court  did  not  pass  upon,  because  it  was 
favorable  to  the  accused.  But  what  the 
California  courts  regard  as  direct  evidence 
is  indicated  when  the  court  savs:  "  *Direct 
44  L.R.A.(N.S.) 


evidence'  is  declared  in  §  1831  of  the  Code  of 
Civil  Procedure  to  be  'that  which  proves  the 
fact  in  dispute  directly  without  an  infer- 
ence or  presumption,  and  which  in  itself,  if 
true,  conclusively  establishes  that  fact.' 
Upon  a  trial  for  perjury,  direct  evi- 
dence is  not  limited  to  a  denial  in 
ipaisfiimis  verbis  of  the  testimony  given 
by  the  defendant,  but  includes  any  positive 
testimonv  of  a  contrary  state  of  facts  from 
that  sworn  to  by  him  at  the  former  trial, 
or  which  is  absolutely  incompatible  with 
his  evidence,  or  physically  inconsistent  with 
the  facts  so  testified  to  by  him."  And  in 
that  case  a  conviction  of  perjury  in  swear- 
I  ing  that  certain  telegrams  had  been  written 
by  defendant  while  in  the  police  station,  and 
there  given  to  a  certain  woman,  was  sus- 
tained on  testimony  of  police  officers  that 
one  of  the  telegrams  was  given  to  them  by 
the  woman  while  on  the  way  to  the  police 
station,  and  that  the  other  was  found  in 
defendant's  grip  when  they  searched  it  be- 
fore taking  him  to  the  room  where  he  swore 
the  telegrams  were  written. 

In  Texas  the  Code  provides:  "In  trials  for 
perjury  no  person  shall  be  convicted  except 
upon  the  testimony  of  two  credible  wit- 
nesses, or  of  one  credible  witness  corrobo- 
rated strongly  by  other  evidence,  as  to 
the  falsity  of  the  defendant's  statement 
under  oath,  or  upon  his  own  confession  in 
open  court."  Under  this  provision  it  was 
held  in  Maines  v.  State,  26  Tex,  App.  14,  1) 
S.  W.  51,  that  a  conviction  for  perjury  may 
be  sustained  upon  evidence  which,  though 
technically  circumstantial,  is  of  such  a 
character  as  to  be  virtually  positive  or  di- 
rect, as  where  the  evidence  given,  if  be- 
lieved, shows  that  defendant  must  have  been 
ignorant  of  the  matter  about  which  lie 
swore. 
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case,  in  manner  and  form  as  was  then  and 
there  done,  as  aforesaid.  That  then  and 
there  the  following  became  material  ques- 
tions in  said  case,  to  wit:  Whether  the 
said  R.  A.  Metcalf,  defendant  in  said  case, 
owned,  had,  or  was  in  possession  of  any 
whisky  or  beer  in  a  place  known  as  the 
**Yellow  Front  Restaurant,"  on  the  east 
side  of  Main  street  in  the  town  of  Gage, 
Oklahoma,  at  any  time  from  the  1st  day  of 
August,  1910,  to  the  13th  day  of  March, 
1911,  and' particularly  on  the  15th  day  of 
September.  1910;  and  whether  the  said  R. 
A.  Metcalf  ever  had  control,  owned,  or  had 
the  management  of  the  said  Yellow  Front 
Restaurant,  or  had  any  interest  in  the  said 
restaurant,  or  run  the  same  as  an  employee 
or  otherwise;  and  whether  the  said  R.  A. 
Metcalf  worked  around,  at,  or  in  said  res- 
taurant, or  ever  received  any  compensation 
for  working  or  clerking  in  said  restaurant 
at  any  time,  and  more  particularly  from 
August  1,  1910,  to  March  13,  1911;  and 
whether  the  said  R.  A.  Metcalf  had  any 
knowledge  of  and  concerning  a  certain  par- 
tition in  the  wall  or  walls  of  the  build mg 


known  as  the  Yellow  Front  Restaurant,  or 
had  any  knowledge  of  secret  place  or  places 
in  said  wall  or  walls  in  which  could  be 
secreted  beer  and  whisky  or  other  intoxicat- 
ing liquors,  which,  with  certain  beer  and 
whisky  contained  in  said  walls  and  parti- 
tions and  secret  place,  was  discovered  by 
G.  M.  Rader,  sheriff  of  Ellis  county,  Okla- 
homa, and  other  persons,  in  a  search  made 
of  said  building  on  or  about  September  15, 
1910,  at  any  time  before  the  same  was  so 
discovered  on  September  15,  1910;  and 
whether  the  said  R.  A.  Metcalf,  at  any  time 
prior  to  the  finding  of  said  beer  and  whisky 
on  said  September  15,  1910,  by  said  sheriff, 
had  any  knowledge  of  beer  and  whisky  hav- 
ing been  secreted  in  said  walls  and  parti- 
tions of  said  walls  and  building,  or  been  kept 
in  said  walls  and  partitions  of  said  build- 
ing; and  whether  the  said  R.  A.  Metcalf 
knew  of  anyone  getting  whisky  or  beer  so 
secreted  from  said  place  and  out  of  said 
walls  and  partitions  at  any  time  from  on 
or  about  August  1,  1910,  to  March  13,  1911, 
or  at  any  time;  and  whether  the  said  R.  A. 
Metcalf  had  any  knowledge  of  whisky  or  beer 


In  Kemp  v.  State,  28  Tex.  App.  519,  13 
S.  W.  869,  under  this  statute  the  court 
said  that  a  conviction  cannot  be  had  upon 
purely  circumstantial  evidence  which  is  not 
virtually  direct  and  positive,  and  reversed 
a  conviction  where  the  evidence  was  con- 
sidered as  circumstantial  only. 

In  Beach  v.  State,  32  Tex.  Grim.  Rep. 
240,  22  S.  W.  976,  the  court  says  that  it  is 
not  required,  for  proof  of  perjury  under  the 
statute,  that  two  witnesses  swear  directly 
adversely  to  the  fact  or  fai'ts  sworn  to  by 
defendant,  but  it  is  sufficient  when  the  facts 
sworn  to  by  said  witnesses,  if  true,  conclu- 
sively demonstrate  defendant's  guilt  by 
showing  that  he  swore  contrary  to  what  he 
necessarily  knew  to  be  true.  The  perjury 
charged  consisted  in  defendant  making  an 
iiflidavit  for  continuance  of  a  prosecution 
against  him  on  the  ground  that  a  certain 
witness  was  absent,  and  a  conviction  was 
sustained  upon  evidence  that  accused  and 
the  witness  were  seen  together  in  the  town 
where  the  court  was  held  shortly  before  the 
application  was  made.  * 

See  Plummer  v.  State,  35  Tex.  Crim.  Rep. 
202,  33  S.  W.  228,  which  is  set  out  in  the 
opinion   in   Metcalf  v.   State. 

And  in  Rogers  v.  State,  35  Tex.  Grim. 
Rep.  221,  32  S.  W.  1044,  where  the  character 
of  the  evidence  does  not  appear,  the  court 
says:  "We  have  recently  held  that  a  case 
of  perjury  may  be  made  out  and  supported 
wholly  by  circumstantial  evidence,"  citing 
Plummer  v.  State,  supra. 

This  rule  is  also  followed  in  Maroney  v. 
State,  45  Tex.  Crim.  Rep.  .524,  78  S.  W-  696, 
where  the  character  of  the  evidence  does  not 
appear. 

Tn  Franklin  v.  State,  38  Tex.  Grim.  Rep. 
346,  43  S.  VV.  85,  the  court  states  that  Kemp 
y.  State,  supra,  is  a  construction  of  the 
44  L.R.A.(N.S.) 


statute  to  the  effect  that  phejury  cannot  ba 
proved  by  circumstantial  evidence,  but  re- 
gards it  as  being  overruled  by  Beach  v. 
State  and  Plummer  v.  State,  supra,  though 
it  does  not  pass  upon  the  question  for  the 
reason  that  it  regards  evidence  that  accused 
was  in  a  position  where  he  must  have  seen 
a  certain  pistol  unless  he  shut  his  eyes  as 
direct  evidence  that  his  testimony  that  he 
did  not  see  it  was  false. 

In  People  v.  Doody,  172  N.  Y.  165,  64 
N.  E.  807,  15  Am.  Crim.  Rep.  576,  in  which 
the  perjury  charged  consisted  in  testimony 
by  accused  that  he  did  not  remember  cer- 
tain matters  about  which  he  had  formerly 
testified,  the  court  said :  "It  was  competent 
for  the  people  to  sustain  that  issue  by  cir- 
cumstantial evidence.  The  rule  that  pre- 
vails in  cases  of  perjury  where  one  oath  is 
placed  against  another,  that  there  must  be 
two  witnesses  to  prove  the  charge,  or  in 
case  only  one  witness  is  produced,  there 
must  be  independent  corroborating  circum- 
stances, has  no  application  to  this  case. 
There  was  no  witness  produced  upon  this 
trial  who  could  swear  that  the  defendant 
knew  and  remembered  the  facts  which  were 
the  subject  of  inquiry.  That  issue  had  to  be 
determined  upon  circumstantial  proof.  The 
question  for  the  jury  was  whether  it  was 
true,  as  the  defendant  pretended,  that,  in 
the  space  of  a  few  days,  his  mind  had  be* 
come  a  perfect  blank  with  respect  to  the 
facts  which  the  questions  called  for.  He 
had  testified  to  them  all  before  the  grand 
jury,  and  on  the  former  trial,  and  on  other 
trials  only  a  very  brief  time  before  he  was 
examined.  Moreover,  they  were  all  brought 
to  his  attention  two  or  three  aays  before  ho 
was  called  as  a  witness  by  the  district  at- 
torney, when  his  former  testimony  was  read 
to  him  from  the  records  of  these  trials  and 
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being  secreted  or  kept  or  owned  in  said  room 
or  rooms,  or  any  of  them,  of  said  building, 
or  in  said  building  known  as  the  Yellow 
Front  Restaurant,  or  had  any  knowledge 
of  anyone  going  back  of  the  partition  run- 
ning north  and  south  through  said  building 
to  get  whisky  or  beer  at  any  time;  and 
whether  the  said  R.  A.  Metcalf ,  Ed  Hickman, 
Joe  Siddens,  or  James  Johnson,  or  any  or 
either  of  them,  owned,  managed,  controlled, 
or  run  said  restaurant  during  the  period  of 
time  from  on  or  about  August  1,  1010,  to 
March  13,  1911,  or  during  any  part  of  said 
time;  and  whether  the  said  R.  A.  Metcalf 
ever  was  paid  anything  for  working  in  and 
around  said  restaurant  during  said  period 
of  time  last  mentioned,  by  Ed  Hickman  or 
any  otiier  person,  or  ever  received  -  any 
money  coming  in  said  restaurant  from  sales 
or  in  the  regular  course  of  trade;  and 
whether  at  the  time  of  said  search  of  said 
building  by  the  said  sheri£f,  G.  M.  Rader, 
after  the  said  sheriff  Rader  had  handed  the 
said  R.  A.  Metcalf  the  search  warrant,  the 
said  Metnalf  handed  the  said  search  warrant 
back  to  the  said  Rader  or  to  one  Daniel 
Rees;  and  whether  the  said  R.  A.  Metcalf 
sold  whisky  to  one  John  Quill  in  on  or  about 
September  10, 1910;  and  whether  the  said  R. 
A»  Metcalf  sold  to  said  John  Quillen  1  pint 
of  whisky  on  or  about  August  17,  1910; 
and  whether  the  said  R.  A.  Metcalf  at  any 
time  herein  mentioned  had  had  liquor 
shipped  to  or  consigned  to  places  in  Texas, 
and  then  brought  back  to  Gage,  Oklahoma; 
and  whether  a  certain  United  States  revenue 
license  as  a  retail  liquor  dealer,  otherwise 
called  a  government  stamp,  for  the  period  of 
time  from   on  or   about   August,   1010,   to 


July  1,  1911,  was  obtained  by  the  said  R.  A. 
Metcalf,  and  the  tax  for  the  same  paid  by 
the  said  R.  A.  Metcalf,  because  the  said  R. 
A.  Metcalf  had  been  instructed  to  or  ad- 
vised by  the  United  States  revenue  collector 
or  revenue  man  for  the  district  of  which 
Oklahoma  is  or  was  a  part,  to  take  out  said 
license  or  stamp  and  pay  said  tax;  and 
whether  the  said  license  or  stamp  was  used 
by  said  R.  A.  Metcalf  in  the  business  of  a 
retail  liquor  dealer  or  not;  and  whether  cer- 
tain liquor,  to  wit,  a  cask  of  whisky,  24 
bottles,  and  a  barrel  of  beer  containing  72 
quarts,  which  were  received  by  said  R.  A« 
Metcalf  on  or  a  short  time  after  the  month 
of  June,  1910,  was  ordered  by  the  said  Met- 
calf for  his  own  personal  use,  or  for  the  pur- 
pose of  selling,  bartering,  giving  away,  or 
otherwise  furnishing  the  same  in  violation 
of  law. 

That  then  and  there,  being  a  witness  as 
aforesaid,  the  said  R.  A.  Metcalf  did  know- 
ingly, wilfully,  corruptly,  feloniously,  and 
falsely  testify,  depose,  and  say,  in  substance 
and  effect,  that  he  (the  said  R.  A.  Metcalf) 
never  owned  at  any  time  any  whisky  or 
beer,  or  had  any  whisky  or  beer  in  the  said 
Yellow  Front  Restaurant,  in  the  town  of 
Gage,  and  that  the  whisky  and  beer  in  said 
restaurant,  or  any  portion  of  it,  which  was 
in  the  said  restaurant  on  the  15th  day  of 
September,  1910,  at  the  time  the  same  was 
searched  by  the  said  sheriff  of  Ellis  county, 
did  not  belong  to  him,  the  said  R.  A.  Met^ 
calf,  and  that  the  said  R.  A.  Metcalf,  before 
the  time  of  the  said  search  of  said  building 
on  September  15,  1910,  had  no  knowledge  of 
any  whisky  or  beer  being  in  said  restaurant 
at  any  time;  that  he  had  not  at  any  time 


which  he  then  pronounced  correct.  The 
jury  could  determine  from  all  this  whether 
the  defendant  told  the  truth  when  he  said 
that  he  did  not  remember  any  of  the  facts 
embraced  in  the  questions,  or  whether  on 
that  occasion  his  answers  were  wilfully  and 
corruptly  false.  It  is  hardly  necessary  to 
add  that  the  verdict  upon  this  question  of 
fact  is  well  sustained  by  the  evidence." 

In  State  v.  Courtright,  66  Ohio  St.  35, 
68  N.  E.  590,  15  Am.  Crim.  Rep.  584,  a 
reversal  by  the  circuit  court  of  a  conviction 
for  perjury  upon  circumstantial  evidence 
was  approved,  and  the  court,  after  dwelling 
upon  the  heinousncss  of  the  crime  of  per- 
jury, says,  "Therefore,  we  consider  that 
when  one  is  charged  with  the  grave  crime 
of  perjury,  it  is  but  a  just  safeguard  that 
more  than  purely  circumstantial  evidence 
shall  be  adduced  to  establish  the  corpus 
delicti,  and  we  hold  it  to  be  the  general 
rule  that  the  falsity  of  the  matter  assigned 
as  perjury  must  be  testified  to  by  at  least 
one  witness,  and  that  he  be  corroborated  by 
another  witness,  or  by  facts  and  circum- 
stances which  will  operate  as  a  sufficient 
corroboration.  We  do  not  mean  by  this  to 
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say  that  the  guilty  knowledge  and  corrupt 
motive  attached  to  perjury  must  be  shown 
by  a  living  witness.  These  elements  of  th« 
crime  may  be  established  by  sufficient  and 
competent  circumstantial  evidence." 

in  Cook  V.  United  States,  26  App.  D.  C. 
427,  6  Ann.  Gas.  810,  the  court  said  that,  to 
convict  of  perjury,  the  oath  of  the  prose- 
cuting witness  should  "in  positive  terms 
contradict  the  statement  of  the  person  in- 
dicted for  perjury,"  but  it  appears  from  the 
rest  of  the  opinion  tnat,  if  positive  testi- 
mony was  introduced  and  properly  corrobo- 
rated, of  a  state  of  facts  which  if  true 
would  be  inconsistent  with  the  statements 
of  accused,  that  would  be  sufficient. 

In  Allen  v.  United  States,  39  L.R.A. 
(N.S.)  386,  114  C.  C.  A.  357,  194  Fed.  664. 
the  court  reversed  the  conviction,  and  dis- 
approved an  instruction  which  permitted 
conviction  upon  circumstantial  evidence,  but 
it  scenes  to  regard  evidence  which  is  abso- 
lutely inconsistent  with  defendant's  inno- 
cence, such  as  that  produced  in  People  v. 
Doody  and  Beach  v.  State,  supra,  as  being 
sufficient.  R.  L.  S. 
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owned  or  controlled  or  managed  or  been  em- 
ployed at  the  said  Yellow  Front  Hestaurant 
as  clerk  or  otherwise^  and  had  never  had 
any  interest  there  at  any  time  or  any  inter- 
est in  said  restaurant  and  business  at  any 
time,  and  that  he  (the  said  R.  A.  Metcalf) 
had  never  received  any  compensation  for 
working  there  at  any  time  from  £d  Hick- 
man or  any  other  person,  and  never  took  the 
money  coming  to  said  restaurant  in  the 
course  of  business,  and  that  he  never  at  any 
time  had  a  key  to  said  building;  that  he 
(the  said  R.  A.  Metcalf)  before  the  said 
restaurant  was  searched  by  said  sheriff  on 
or  about  September  15,  1910,  did  not  know 
of  the  existence  of  a  partition  in  the  wall  or 
walls  of  said  building  or  its  rooms,  which 
made  a  secret  place  diflScult  of  detection,  in 
which  liquor  could  be  secreted,  and  had  no 
knowledge  that  any  whisky  or  beer  was  se- 
creted in  said  partition  and  walls  of  said 
building  and  rooms,  prior  to  the  time  the* 
same  was  searched  on  September  16,  1910, 
and  had  never  known  of  anyone  going  back 
of  the  partition  running  north  and  south 
across  said  building  to  get  whisky  or  beer 
from  said  secret  place  in  the  walls  and  par- 
tition of  said  building,  which  was  so  discov- 
ered by  the  said  sheriff  of  Ellis  county  afore- 
said mentioned  on  or  about  September  16, 
1910,  before  the  same  was  discovered  by  said 
sheriff,  and  that  he  (the  said  R.  A.  Metcalf), 
at  all  times  prior  and  up  to  the  time  of  the 
discovery  of  said  whisky  and  beer  in  the 
walls  and  partitions  of  said  building  as 
aforesaid,  had  no  knowledge  of  any  whisky 
or  beer  being  in  said  secret  place  in  the 
walls  and  partitions  of  said  building,  or  in 
the  room  of  said  restaurant  where  the  said 
liquor  was  so  discovered  by  said  sheriff, 
or  in  any  other  part  of  said  room  in  which 
said  liquor  was  so  discovered,  or  in  said 
restaurant;  that  at  the  time  said  restau- 
rant was  searched  as  aforesaid,  and  imme- 
diately after  the  said  sheriff  handed  the 
search  warrant  to  said  R.  A.  Metcalf,  he 
(the  said  R.  A.  Metcalf)  handed  it  back  to 
said  sheriff  or  to  one  Daniel  Rees;  that 
James  Johnton  and  Joe  Siddens  were  the 
only  persons  who  ever  worked  in  said  res- 
taurant; that  the  said  R.  A.  Metcalf  did 
not  sell  whisky  to  one  John  Quillen  on  or 
about  September  10,  1910,  and  that  he  (Met- 
calf) did  not  sell  1  pint  of  whisky  to  said 
John  Quillen  on  or  about  August  17,  1910; 
that  he  (the  said  Metcalf)  never  had  intox- 
icating liquors  shipped  or  consigned  to  him 
to  places  in  the  state  of  Texas,  and  after  the 
same  was  delivered  there  brought  to  Gage, 
Oklahoma;  that  a  United  States  retail 
liquor  dealer's  license  or  stamp,  which  was 
held  by  said  Metcalf  from  the  period  of  time 
from  August,  1910,  to  July  1,  1911,  was  ob- 
tained by  him  from  the  United  States  col- 
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lector  or  deputy  collector  of  internal  rev- 
enue, who  had  advised  and  instructed  him  to 
obtain  the  same,  and  that  the  said  license  or 
stamp  was  not  used  by  said  Metcalf  as  a 
retail  liquor  dealer,  and  that  all  the  liquor 
ever  received  or  owned  by  the  said  R.  A. 
Metcalf  was  a  cask  of  whisky  of  24  bottle^ 
and  a  barrel  of  beer  of  72  quarts,  bol^  of 
which  were  ordered  by  the  said  R.  A.  Met- 
calf in  the  month  of  June,  1910,  for  his  own 
personal  use,  and  was  used  by  said  R.  A. 
Metcalf  personally,  and  was  not  sold,  bar- 
tered, given  away,  or  otherwise  furnished  or 
illegally  disposed  of  in  any  way,  which  said 
false  testimony  is  more  fully  shown  by  the 
questions  then  and  there  asked  of  said  R.  A. 
Metcalf  when  so  testifying  as  said  witness, 
and  the  answers  then  and  there  given  to 
said  questions  by  said  defendant  R.  A.  Met- 
calf, which  questions  and  answers  are  as 
follows : 

The  following  questions  were  asked  and 
answers  given: 

Q.  I  will  get  you  to  state  whether  you 
ever  owned  any  whisky  or  beer  in  the  Yellow 
Front  Restaurant,  in  the  town  of  Gage, 
Oklahoma? 

A.  No,  sir. 

Q.  I  will  get  you  to  state  whether  or  not 
you  ever  had  control  or  the  management  of 
the  Yellow  Front  Restaurant,  in  the  town 
of  Gage. 

A.  No,  sir;  only  loafed  around  there. 

Q.  Have  you  any  interest  there  T 

A.  No,  sir. 

Q.  Neither  as  an  employee  or  otherwise? 

A.  No,  sir. 

And  the  following  questions  were  asked 
and  answers  given: 

Q.  State  whether  or  not  if  any  portion 
of  the  whisky  or  beer  that  was  in  that  build- 
ing at  that  time  belonged  to  you. 

A.  Didn't  own  nothing. 

Q.  How  came  you  to  be  in  there  at  that 
time? 

A.  Asleep. 

And  the  following  questions  were  asked 
and  answers  given: 

Q.  Had  any  business  until  you  took  charge 
of  the  city  hotel? 

A.  No,  sir. 

And  the  following  questions  were  asked 
and  answers  given: 

Q.  Had  any  business  of  any  kind  during 
this  time? 

A.  No,  sir. 

Q.  You  didn't  have  any  liquor  in  iliii 
restaurant  that  was  searched? 

A.  No,  sir. 
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And  the  following  questions  were  asked 
and  answers  given: 

Q.  You  work  around  that  Yellow  Front 
Restaurant  and  did  not  receive  any  com- 
pensation 7 

A.  No,  sir. 

Q.  Ever  help  in  the  business? 

A.  Helped  Joe  Siddens  make  chile,  and 
once  in  a  while  I  would  get  someone  a 
cigar. 

Q.  Ever  receive  any  compensation  for 
working  there? 

A.  No,  sir;  I  think  the  fact  I  was  in  there 
most  everyday. 

The  following  questions  were  asked  and 
answers  given: 
Q.  You  there  all  day? 
A.  No,  sir. 

Q.  Generally  opened  up  in  the  morning? 
A.  Never  had  a  key. 
Q.  Never  had  a  key? 
A.  Don't  believe  I  ever  did. 

And  the  following  questions  were  asked 
and  answers  given: 

Q.  Yet  you  never  run  the  place  at  all? 

A.  No,  sir. 

Q.  You  would  be  the  clerk  in  there  some- 
times until  night? 

A.  No,  sir. 

Q.  Help  them  some? 

A.  No,  sir. 

Q.  Never  clerked  in  there? 

A.  No,  sir. 

Q.  Jimmy  Johnson  and  Joe  Siddens  were 
the  only  ones  working  in  there? 

A.  Yes,  sir. 

Q.  Certain? 

A.  Yes,  ^ir. 

Q.  Sometimes  be  the  only  one  in  front? 

A.  I  think  not. 

And  the  following  questions  were  asked 
and  answers  given: 

Q.  See  anybody  come  back  of  the  parti- 
tion running  north  and  south? 

A.  No,  sir. 

And  the  following  questions  were  asked 
and  answers  given : 

Q.  Didn't  know  anything  about  the  par- 
tition being  in  the  wall? 

A.  No,  sir. 

Q.  Never  heard  of  it? 

A.  Not  until  they  raided  it. 

Q.  Never  knew  of  anyone  getting  any- 
thing out  of  there? 

A.  No,  sir. 

Q.  Not  Jimmy  Johnson? 

A.  No,  sir. 

Q.  Joe  Siddens? 

A.  No,  sir. 

Q.  Ed  Hickman? 

A.  No,  sir. 
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Q.  Never  knew  whisky  or  beer  was  in 
there  ? 

A.  No,  sir. 

Q.  Never  knew  that  beer  and  whisky  was 
in  that  room? 

A.  No,  sir. 

And  the  following  questions  Were  asked 
and  answers  given : 

Q.  Anyone  pay  you  anything  for  working 
around  there? 

A.  I  might  have  waited  on  someone  once 
in  awhile. 

Q.  Never  received  any  money? 

A.  No,  sir. 

Q.  Never  got  any  money  from  Ed  Hick- 
man? 

A.  No,  sir. 

Q.  Never  had  been  employed  by  Ed  Hick- 
man? 

A.  No,  sir. 

A|id  the  following  questions  were  asked 
and  answers  given : 

Q.  Mr.  Rader  hand  you  the  search  war- 
rant? 

A.  Yes,  sir. 

Q.  What  did  you  say? 

A.  I  said  "Search,"  and  handed  it  back. 

Q.  You  never  told  him  that  you  owned 
it  or  any  such  remark? 

A.  No,  sir. 

And  the  following  questions  were  asked 
and  answers  given : 

Q.  Are  you  positive  that  you  gave  this 
search  warrant  back  to  Rader? 

A.  My  remembrance  is  that  I  banded  it 
to  Rader  or  Rees  one. 

Q.  Didn't  Mr.  Rader  say  that  he  wanted 
to  search  your  place  when  he  went  in  there? 

A.  He  said  he  had  a  search  warrant;  I 
didn't  understand  just  what  he  said;  he 
handed  me  a  search  warrant,  and  I  handed 
it  to  the  one  or  the  other  of  them. 

And  the  following  questions  were  asked 
and  answers  given : 

Q.  Mr.  Metcalf,  you  testified  that  you 
were  around  that  restaurant  considerable; 
now  I  will  get  you  to  state  who  you  think 
was  running  the  restaurant. 

A. 'I  think  Ed  Hickman  owned  it. 

Q.  But  who  do  you  think  run  it? 

A.  I  support  Joe  Siddens  and  Jimmy 
Johnson  run  it. 

Q.  Which  one  was  controlling  it,  Joe 
Siddens  or  Jimmy  Johnson? 

A.  Both  working  there. 

Q.  They  were  running  it? 

A.  They  were  running  it  and  working 
there, 

Q.  Thought  Ed  Hickman  owned  it? 

A.  Yes,  sir. 
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And  the  following  questions  were  asked 
and  answers  given : 

Q.  Ed  Hickman  ever  make  arrangements 
with  you  to  work  around  there? 

A.  No,  sir. 

And  the  following  questions  were  asked 
and  answers  given : 

Q.  For  what  purpose  did  you  order  this 
liquor? 

A.  To  drink. 

Q.  Own   personal   use? 

A.  Yes,  sir. 

Q.  Whisky  and  beer  for  your  own  per- 
sonal use  to  be  used  by  you  in  the  town  of 
Gage,   Oklahoma? 

A.  Yes,  sir. 

And  the  following  questions  were  asked 
and  answers  given : 

Q.  I  will  get  you  to  state  whether  or  not 
these  two  shipments  you  have  named  is  the 
only  two  you  had  shipped  to  you  at  the  town 
of  Gage? 

A.  Only  two  in  my  life, 

Q.  Shipped  for  your  own  personal  use? 

A.  Yes,  sir. 

And  the  following  questions  were  asked 
and  answers  given: 

Q.  Tell  the  circumstance  of  that  license 
being  issued. 

A.  Took  the  license  out  after  having  this 
shipment    shipped. 

Q.  Why? 

A.  The  revenue  man  instructed  me  to. 

Q.  On  account  of  having  it  shipped  to  you? 

A.  Yes,  sir;  I  was  running  the  Arcade 
hotel;  they  got  an  injunction  against  it; 
someone  was  using  whisky  there,  I  don't 
know  who. 

And  the  following  questions  were  asked 
and  answers  given: 

Q.  You  took  it  out  on  account  of  the  reve- 
nue man  telling  you  about  this? 

A.  Yes,  sir;  he  told  me  it  might  be  better 
for  me  to  take  out  a  license  on  account  of 
these  shipments;  I  only  used  it  for  my  own 
personal  use  though. 

Q.  That  is  the  only  reason  that  you  took 
it  out? 

A.  Yes,  sir. 

And  the  following  questions  were  asked 
and  answers  given: 

Q.  1  will  ask  you  if  you  did  not  on  or 
about  the  10th  day  of  September,  1910, 
sell  John  Quilleu  whisky? 

A.  Ko,  sir. 

Q.  Do  you  swear  that  you  didn't  sell 
him   whisky? 

A.  Yes,  sir. 

Q,  If  he  swore  to  that,  it  is  a  falsehood? 

A.  Yes,  sir;  first  time  I  ever  knew  John 
Quillen  was  when  Mark  Bishop  run  a  foot 
race. 
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Q.  Never  knew  him,  then? 

A.  I  knew  his  face  first  time  I  ever  seen 
him  around  here. 

Q.  I  will  ask  you  if  you  didn't  sell  John 
Quillen,  on  the  17th  day  of  August,  1  pint 
of  whisky? 

A.  No,  sir. 

Q.  I  will  ask  you  if  you  didn't  induce  John 
Quillen  to  leave  in  order  that  he  might  not 
be  a  witness  in  this  cause? 

A.  No,  sir. 
.  Q.  Never  asked  him  to  leave? 

A.  No,  sir. 

And  the  following  questions  were  asKea 
and  answers  given: 

Q.  Isn't  it  a  fact  that  you  had  liquor 
shipped  over  to  Texas  points  and  had  it 
shipped  over  here? 

A.  No,  sir. 

Q.  How  much  whisky  was  it  that  you  had 
shipped  in? 

A.  Twenty-four  bottles. 

Q.  Drink   all  that  yourself? 

A.  Yes,  sir. 

In  all  which  particulars  the  testimony, 
statements,  and  declarations  so  testified  and 
deposed  unto  by  the  said  R.  A.  Metcalf  were 
then  and  there  material  matter  in  and  to 
said  case  of  State  of  Oklahoma  v.  R.  A.  Met- 
calf, charged  with  the  unlawful  possession 
of  intoxicating  liquors,  as  aforesaid,  in- 
stituted, begun,  and  heard  as  afore^id,  and 
were  then  and  there  not  true,  but  false,  and 
were  then  and  there  by  said  R.  A.  Metcalf 
not  believed  to  be  true,  but  were  then  and 
there  by  said  R.  A.  Metcalf  believed  to  be 
false,  contrary  to  the  form  of  the  statutes 
in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 

Wherefore  he  prays  that  a  warrant  may 
issue  for  the  arrest  of  the  said  R.  A.  Met- 
calf that  he  may  be  dealt  with  according 
to  law. 

Frank  E.  Ransdell. 

Sworn  to  and  subscribed  before  me  this 
2d  day  of  August,  a.  d.  1911. 
[Seal.] 

C.  H.  Holmes,  Clerk  County  Court. 

Messrs.  lieedy  &  Anderson  for  relator. 

Messrs.  Smith  C.  Matson,  Assistant  At- 
torney General,  and  Frank  E.  Ransdell, 
for  the  State. 

Furman,  J.,  delivered  the  opinion  of  the 
court : 

In  the  trial  of  the  case  in  which  it  is 
alleged  that  relator  committed  perjury,  he 
was  charged  with  unlawfully  having  pos- 
session of  intoxicating  liquors  found  in  the 
Yellow  Front  Restaurant,  in  the  town  of 
Gage,  Oklahoma,  with  the  intention  of  vio- 
lating the  provisions  of  the  prohibitory 
liquor  law.    The  state  relies  upon  the  first 
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eight  predicates  of  the  complaint,  and  par- 
ticularly upon  the  second  and  third  predi- 
cates, which  are  as  follows:  "Whether  the 
said  R.  A.  Metcalf  ever  had  control  of  or 
had  the  management  of  the  said  restaurant, 
or  had  any  interest  in  the  said  restaurant, 
or  run  the  same  as  an  employee  or  other- 
wise; and  whether  the  said  R.  A.  Metcalf 
worked  around,  at,  or  in  said  restaurant." 
That  part  of  the  testimony  of  the  re- 
lator, Metcalf,  given  in  the  first  trial,  and 
which  is  applicable  to  these  last  two-men- 
tioned predicates,  is  as  follows: 

Q.  I  will  get  you  to  state  whether  or  not 
you  ever  had  control  or  the  management  of 
the  Yellow  Front  Restaurant,  in  the  town 
of  Gage. 

A.  No,  sir;   only  lived  around  there. 

Q.  Had  any  interest  there? 

A.  No,  sir. 

Q.  Neither  as  an  employee  or  otherwise? 

A.  No,  sir. 

Q.  State  whether  or  not  if  any  portion  of 
the  whisky  or  beer  that  was  in  that  build- 
ing at  that  time  belonged  to  you. 

A.  Didn't  own  anything. 

Q.  How  came  you  to  be  in  there  at  that 
time? 

A.  Asleep. 

Q.  Had  no  business  until  you  took  charge 
of  the  city  hotel? 

A.  No,  sir. 

Q.  You  worked  around  that  Yellow  Front 
Restaurant  and  did  not  receive  any  compen- 
sation ? 

A.  No,  sir. 

Q.  You  there  all  day? 

A.  No,  sir. 

Q.  Generally  opened  up  in  the  morning? 

A.  Never  had  a  key. 

Q.  Yet  you  never  run  the  place  at  all? 

A.  No,  sir. 

Q.  You  would  be  the  derk  in  there  some- 
times until  night? 

A.  No,  sir. 

Q.  Helped  them   some? 

A.  No,  sir. 

Q.  Never  clerked  in  there? 

A.  No,  sir. 

Q.  Jimmy  Johnson  and  Joe  Siddens  were 
the  only  ones  working  in  there? 

A.  Yes,  sir. 

Q.  Certain? 

A.  Yes,  sir. 

It  will  be  noticed  that  the  relator  testified 
positively  tliat  he  never  clerked  in  the  res- 
taurant, and  that  he  was  not  the  owner  of 
the  restaurant;  that  he  was  not  an  employee 
there,  and  was  not  connected  with  the  res- 
taurant as  an  employee  or  otherwise. 

The  direct  and  positive  proof  which  the 
state  has  of  the  fact  that  relator  was  clerk- 
ing in  the  restaurant,  and  was  running  and 
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operating  the  restaurant,  is  the  positive 
testimony  of  the  witness  Daniel  Rees,  who 
testified,  in  direct  terms,  that  he  watched 
the  relator  every  night  for  a  month,  and 
that  he  was  the  person  clerking  and  waiting 
on  the  customers  on  the  side  of  the  restau- 
rant where  the  drinks  were  sold,  and  was 
the  only  one  clerking  there.  What  more 
positive  proof  can  be,  that  a  man  is  working 
in  or  clerking  in  a  place  of  business,  than 
that  he  sells  the  goods  and  receives  the 
money  for  them,  and  is  the  only  one  who 
does  sell  the  goods  and  receive  the  money 
for  them?  Rees  is  corroborated  bv  the  wit- 
ness  Holmes,  who  testified  to  selling  relator 
the  fixtures  and  restaurant  supplies  that 
went  into  the  restaurant;  by  the  witness  0. 
P.  Lippencott,  who  testified  to  selling  the 
relator  restaurant  supplies  at  about  the 
time  the  restaurant  was  first  opened  up; 
by  the  witness  W.  B.  Barnes,  who  testified 
to  selling  the  relator  meat  for  the  restaurant 
and  collecting  the  pay  for  the  same  from 
the  relator  on  about  twenty  different  oc- 
casions; by  the  witness  L.  E.  Barker,  who 
testified  to  delivering  ice  to  the  restaurant 
and  being  paid  for  the  same  by  the  relator; 
by  the  witness  Wm.  McDonald,  who  testified 
that  the  relator,  Metcalf,  paid  the  electric 
light  bills;  also  by  the  witness  C.  A. 
Greene,  who  testified  that  the  relator  paid 
to  him  electric  light  bills  for  the  restaurant ; 
by  the  testimony  of  all  the  last-mentioned 
witnesses  that  they  saw  the  relator  around 
the  restaurant  from  time  to  time,  and  going 
in  and  out  of  the  restaurant  as  though  it 
were  his;  also  by  the  evidence  of  the  witness 
G.  M.  Rader  that,  when  he  went  to  search 
the  place  on  the  15th  day  of  September, 
1910,  and  presented  the  search  warrant  to 
the  relator  and  told  him  that  he  had  a 
search  warrant  for  his  place,  relator  told 
him  to  go  ahead  and  search,  or  something 
to  that  effect;  also  by  the  statement  of  the 
relator  to  the  party  searching  the  restau- 
rant, that  "people  would  get  drunk  and 
come  into  our  place,  and  we  get  the  blame 
for  it." 

What  better  proof  can  be  given  that  a  man 
is  clerking  in  or  employed  in,  or  is  the 
owner  of,  a  place,  than  that  he  furnishes 
the  place  in  the  first  place,  waits  on  cus- 
tomers continuously  while  the  business  is 
being  run,  pays  the  bills,  such  as  electric 
light  bills  and  water  bills,  and  is  contin- 
ually seen  around  the  place,  and  speaks  of 
the  place  as  being  "my  place"  or  "our 
place?"  Under  this  testimony,  relator  was 
clearly  connected  with  and  responsible  for 
the  intoxicating  liquors  found  in  the  res- 
taurant with  which  he  was  so  connected. 
Therefore  his  testimony  upon  the  first  trial 
was  material  to  the  issue,  and,  if  false, 
constituted  perjury. 
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If  the  state  produced  evidence  sufficient 
to  support  any  one  material  predicate  of 
perjury  set  out  in  the  information,  relator 
should  not  be  discharged.  Hereford  ▼. 
People,  107  111.  222,  64  N.  E.  310;  Bradford 
y.  State,  134  Ala.  141,  32  So.  742;  Adell- 
berger  v.  State,  —  Tex.  Crim.  Rep.  — ,  39 
S.  W.  103 ;  State  v.  Anderson,  35  Utah,  496, 
101  Pac.  385.  It  is  not  required  that  one 
witness  swear  to  all  the  facts  necessary  to 
disclose  the  falsity  of  defendant's  testimony. 
It  is  sufficient  if  the  state  has  proved  all 
the  necessary  facts  by  the  direct  and  posi- 
tive testimony  of  witnesses,  and  has  sup- 
ported the  same  by  other  corroborative  evi- 
dence. People  V.  Green,  54  Gal.  592.  In 
this  case,  however,  the  witness  Daniel  Rees 
gives  enough  direct  and  positive  testimony 
which,  if  corroborated  by  other  circum- 
stances, is  sufficient  to  sustain  the  finding 
of  the  committing  magistrate ;  but  that  part 
of  the  evidence  of  the  other  witnesses,  to 
the  fact  of  their  seeing  the  relator  clerking 
there  and  paying  the  bills  and  performing 
the  acts  of  an  owner  or  an  employee,  is 
direct  and  positive  evidence,  as  contem- 
plated by  the  rule,  because  one  of  the  mate- 
rial questions  in  the  trial  of  the  case  in 
which  the  relator  is  accused  of  committing 
perjury  was  as  to  whether  relator  owned  or 
was  running  or  operating  the  restaurant. 
There  is  no  more  technical  court  than  that 
of  Texas,  yet  that  court  holds  that  the  fal- 
sity of  defendant's  statement  can  be  estab- 
lished by  circumstantial  evidence;  but  the 
facts  constituting  such  circumstantial  evi- 
dence must  be  directly  and  positively  sworn 
to  by  at  least  one  credible  witness,  supported 
by  corroborating  evidence.  See  Plummer  v. 
State,  35  Tex.  Crim.  Rep.  202,  33  S.  W.  228; 
Beach  v.  State,  32  Tex.  Crim.  Rep.  240,  22 
S.  W.  976;  Franklin  v.  State,  38  Tex.  Crim. 
Rep.  346,  43  S.  W.  85. 

ia  Plummer  v.  State,  supra,  the  court 
lays  down  the  correct  rule  as  follows:  ''The 
statute  (Code  Criminal  Procedure,  art.  746) 
[786]  requires  that  the  falsity  of  a  state- 
ment be  established  by  the  testimony  of  two 
credible  witnesses,  or  by  one  credible  wit^ 
ness  strongly  corroborated.  We  hold  that 
the  falsity  of  a  statement  can  be  established 
by  the  circumstantial  evidence;  that  this 
must  be  done  by  the  testimony  of  at  least 
two  credible  witnesses,  or  by  one  credible 
witness  strongly  corroborated,  as  the  law 
requires.  If  in  all  criminal  cases  the  guilt 
of  the  accused  can  be  established  by  cir- 
cumstantial evidence,  why  cannot  the  falsity 
of  a  statement  in  a  perjury  case  be  estab- 
lished bv  the  same  character  of  evidence? 
The  difference  betweei^  other  cases  and  per- 
jury cases  is  this:  While  one  witness  may 
be  sufficient  to  establish  the  guilt  of  the 
accused  in  other  cases,  the  law  requires  two 
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credible  witnesses,  or  one  credible  witness 
strongly  corroborated  in  perjury  cases.  It 
is  not  the  character  of  the  proof  that  is  con- 
templated by  the  statute,  but  the  number 
and  character  of  the  witnesses."  The  evi- 
dence in  this  case  is  sufficiently  direct  and 
positive  to  sustain  a  conviction.  State  v. 
Marsh,  73  Vt.  176,  50  Atl.  861. 

Perjury  may  be  committed  by  wilfully 
swearing  falsely  to  material  circumstances 
which  tend  to  prove  or  disprove  the  main 
fact  immediately  in  issue.  Com.  v.  Grant, 
116  Mass.  17,  1  Am.  Crim.  Rep.  500;  People 
V.  Barry,  63  Cal.  62;  State  v.  Day,  100  Mo. 
242,  12  S.  W.  365;  State  v.  Wakefield,  73 
Mo.  549,  and,  cases  cited ;  State  v.  Lavalley, 
'  9  Mo.  834;  Studdard  v.  Linville,  10  N.  C. 
(3  Hawks)  474;  Smith  v.  State,  91  Ark.  200, 
120  S.  W.  985;  United  States  v.  Shinn  (C. 
C.)  8  Saw^.  403,  14  Fed.  447;  State  v.  Mil- 
ler, 26  R.  I.  282,  58  Atl.  882,  3  Ann.  Gas. 
943;  State  v.  Swafford,  98  Iowa,  362,  67 
N.  W.  284;  Rahm  v.  State,  30  Tex.  App.  310, 
28  Am.  St.  Rep.  911,  17  S.  W.  416;  State  v. 
Moran,  216  Mo.  550,  115  S.  W.  1126. 

In  State  v.  Miller,  26  R.  I.  282,  58  Atl. 
882,  3  Ann.  Cas.  943,  the  supreme  court  of 
Rhode  Island,  quoting  Rahm  v.  State,  30 
Tex.  App.  310,  28  Am.  St.  Rep.  911,  17  S. 
W.  416,  lays  down  the  correct  rule:  "We 
think  it  may  be  laid  down  as  the  general 
rule,  that  any  testimony  which  is  relevant 
in  the  trial  of  a  given  case  is  so  far  material 
to  the  issue  as  to  render  a  witness  who  know- 
ingly and  wilfully  falsifies  in  giving  it  guilty 
of  the  crime  of  perjury." 

And  in  State  v.  Lavalley,  9  Mo.  834,  the 
court  says:  ''It  is  not  necessary  that  the 
evidence  given  is  material  to  the  main  issue; 
it  is  sufficient  if  it  is  material  to  any  proper 
matter  of  inquiry." 

And  in  Studdard  v.  Linville,  10  N.  C. 
(3  Hawks)  474,  the  court,  in  substance, 
says  that,  if  the  testimony  given  is  of  any 
collateral  matter,  and  which  collateral  mat- 
ter is  material  to  the  main  issue,  then  the 
witness  who  falsifies  is  guilty  of  perjury. 

In  United  States  v.  Shinn  (C.  C.)  8 
Sawy.  403,  14  Fed.  447,  the  court,  in  speak- 
ing of  the  materiality  of  testimony  upon 
which  perjury  may  be  predicated,  says: 
"But  when  the  superfluous  or  collateral 
matter  is  calculated  and  intended  to  prop 
and  bolster  the  testimony  of  the  witness 
on  some  material  point,  as  by  clothing  it 
with  circumstances  which  add  to  its  prob- 
ability, or  strengthen  the  credibility  of  the 
witness,  the  case  is  otherwise." 

In  State  v.  Moran,  216  Mo.  550,  115  S. 
W.  1126,  the  court  says:  "It  does  not  fol- 
low, because  the  matter  testified  to  is  not 
especially  concerning  the  acts  of  the  defend- 
ant in  the  commission  of  the  offense,  that 
I  such  matter  might  not  be  made  a  subject 
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upon  which  a  charge  of  perjury  might  be 
predicated,  if  such  matter  is  material.  It 
is  but  common  knowledge  that  it  frequently 
occurs  in  the  trial  of  causes  that  inquiries 
are  made  of  witnesses  touching  matters 
which  do  not  directly  concern  the  commis- 
sion of  the  acts  which  constitute  the  offense, 
yet  such  inquiries  and  answers  may  be 
material  and  highly  important  to  the  end 
that  the  triers  of  the  fact  may  properly  and 
intelligently  weigh  the  testimony  in  the 
cause." 

In  the  case  of  Coleman  v.  State,  6  Okla. 
Grim.  Rep.  252,  118  Pac.  594,  this  court 
said:  N  "It  is  not  necessary  that  the  matter 
sworn  to  be  directly  and  immediately  ma- 
terial in  order  to  constitute  the  offense  of 
perjury.  It  is  sufficient  if  it  is  so  connected 
with  the  matter  at  issue  as  to  have  a  legiti- 
mate tendency  to  prove  or  disprove  some 
fact  that  is  material  by  giving  weight  or 
probability  to,  or  detracting  from,  the  tes- 
timony of  a  witness  thereto.  This  is  suffi- 
cient, and  makes  the  testimony  material. 
It  has  therefore  been  held  that  perjury  may 
be  assigned  upon  false  statements  affecting 
a  collateral  issue  as  to  the  credibility  of  a 
witness;  this  being  material  to  the  main  is- 
sue. This  was  directly  passed  upon  by  the 
Ruprenie  court  of  Kansas  in  the  case  of 
State  V.  Park,  57  Kan.  432,  46  Pac.  713.  The 
supreme  court  of  that  state  there  laid  down 
the  true  rule,  as  follows:  *To  constitute 
perjury,  the  false  statements  must  be  ma- 
terial to  the  subject  under  consideration, 
or  such  as  would  tend  to  influence  the  deter- 
mination of  the  issues  to  be  decided.  The 
question  whether  the  defendant  had  been 
previously  prosecuted  and  punislied  for  com- 
mitting grand  larceny  in  Missouri,  although 
in  a  certain  sense  collateral  to  the  ques- 
tion on  trial,  can  hardly  be  treated  as  im- 
material. In  the  trial  wliorein  false  state- 
ments are  alleged  to  have  been  made,  Park 
voluntarilv  became  a  witness  in  his  own 
behalf,  and  he  was  therefore  subject  to  the 
same  rules  on  cross-examination  aa  any  other 
witness.  He  having  assumed  the  position 
of  a  witness,  it  was  competent  for  the  state, 
upon  cross-examination,  to  test  his  veracity 
and  credibilitv.  It  is  well  settled  in  this 
state  that  a  defendant  may  be  a.sked  ques- 
tions disclosing  his  past  life  and  conduct; 
and  the  state  may  even  go  to  the  extent  of 
inquiring  if  he  has  ever  been  convicted  of 
the  same  offense  as  that  for  which  he  is 
upon  trial.  State  v.  Pfefferle,  36  Kan.  00, 
12  Pac.  400:  State  v.  Prohasco,  46  Kan. 
310,  26  Pnc.  749;  State  v.  Wells.  54  Kan. 
161,  37  Pac.  1005.  Not  only  was  the  state- 
ment of  tlio  witness  therefore  competent,  but 
it  had  an  important  bearing  upon  the  credit 
to  hf  givMi  to  his  whole  testimony;  and  it 
is  generally  held  to  l)e  i>erjury  to  swear 
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falsely  to  anything  affecting  the  credibility 
of  the  witness  himself  or  the  credibility  of 
another  witness  in  the  case.  In  Wood  v. 
People,  59  N.  Y.  117,  it  is  held  that  "it  is 
not  necessary  that  the  false  statement  tends 
directly  to  prove  the  issue  in  order  to  sus- 
tain an  indictment  for  perjury.  If  circum- 
stantially material,  or  if  it  tends  to  support 
and  give  credit  to  the  witness  in  respect  to 
the  main  fact,  it  is  perjury."  The  Texas 
court  of  appeals  has  held  that  perjury  may 
be  predicated  on  a  false  answer  of  a  witness 
that  he  had  never  been  convicted  of  a  felon v, 
as  such  answer  affects  his  credibility,  and 
is  therefore  material  to  the  issue.  Williams 
V.  State,  28  Tex.  App.  301,  12  S.  W.  1103. 
See  also  United  States  v.  Landsberg  (C.  C.) 
21  Blatchf.  169.  23  Fed.  585,  4  Am.  Crim. 
Rep.  474;  Washington  v.  State,  22  Tex.  App. 
26,  3  S.  W.  228;  2  Bishop,  New  Crim.  Law, 
§  1032;  Clark,  Crim.  Law  of  Canada,  389; 
Tiffany,  Crim.  Law,  850.'  The  degree  of 
materiality  is  of  no  importance.  Any  false 
statement  made  by  a  witness  which  detracts 
from,  or  adds  weight  and  force  to,  testimony 
as  to  matters  that  are  directly  material, 
thereby  becomes  material  itself  and  may 
constitute  perjury.  Section  195,  3  Green- 
leaf  on  Evidence,  is  as  follows:  'As  to  the 
materiality  of  the  matter  to  which  the 
prisoner  testified,  it  must  appear  either  to 
have  been  directly  pertinent  to  the  issue  or 
point  in  question,  or  tending  to  increase 
or  diminish  the  damages,  or  to  induce  the 
judge  or  jury  to  give  readier  credit  to  tlie 
substantial  part  of  the  evidence.  But  the 
degree  of  materiality  is  of  no  importance; 
for,  if  it  tends  to  prove  the  matter  in  hand, 
it  is  enough,  though  it  be  but  circumstantial. 
Thus,  falsehood  in  the  statement  of  collat- 
eral matter,  not  of  substance,  such  as  the 
day  in  an  action  of  trespass,  or  the  kind  of 
staff  with  which  an  assault  was  made,  or 
the  color  of  his  clothes,  or  the  like,  may  or 
may  not  be  criminal,  according  as  they  may 
tend  to  give  weight  and  force  to  other  and 
material  circumstances,  or  to  give  additional 
credit  to  the  testimony  of  the  witness  him- 
self, or  of  some  other  witness  in  the  cause. 
And  therefore  every  question  upon  the  cross- 
examination  of  a  witness  is  said  to  be  ma- 
terial. In  the  answer  to  a  bill  in  equity, 
matters  not  responsive  to  the  bill  may  be 
material.  But  where  tlie  bill  prays  discov- 
ery of  a  parol  agreement  which  is  void  by 
the  statute  of  frauds,  and  which  is  denied  in 
the  answer,  this  distinction  has  been  taken: 
That  where  the  statute  is  pleaded  or  ex- 
press claimed  as  a  bar,  the  denial  of  the 
fact  is  immaterial,  and  therefore  no  per- 
jury; but  that  where  the  statute  is  not  set 
up.  but  the  agreement  is  incidentally 
charged,  as,  for  example,  m  a  bill  for  relief. 
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the  fact  is  material,  and   perjury  may   be 
assigned  upon  the  denial.'" 

Counsel  for  relator  contends  that  the  only 
material  question  in  the  cause  tried  for  il- 
l^al  possession  of  intoxicating  liquors  in 
the  county  court  of  Ellis  county,  where  the 
relator  gave  his  testimony  for  which  he  is 
being  prosecuted,  is  the  question  of  whether 
or  not  he  owned  the  liquor,  and  that  the 
question  of  whether  or  not  the  relator  was 
employed  in,  or  worked  about,  the  restau- 
rant, and  sold  goods  and  collected  for  the 
same,  and  furnished  up  the  restaurant  and 
paid  the  bills  after  the  restaurant  was 
being  opera ted^  is  wholly  immaterial. 

We  find  no  provision  of  the  Oklahoma 
statutes  which  requires  the  state  to  prove, 
in  a  prosecution  for  illegal  possession  of  in- 
toxicating liquors,  that  the  defendant  is  the 
owner  of  the  liquor.  The  main  question  and 
issue  in  the  trial  of  the  cause  where  this 
relator  gave  his  testimony  for  which  he  is 
being  prosecuted  was  whether  or  not  he  was 
in  possession  of  the  liquor.  The  facts  dis- 
closed by  the  evidence  are  that,  at  the  time 
the  restaurant  was  raided  by  the  sheriff  of 
Ellis  county  and  his  deputies,  the  relator 
was  in  the  room  where  the  liquor  was  con- 
cealed, and  was  the  only  one  in  the  room; 
that  relator  had  taken  out  a  United  States 
license  authorizing  him  to  conduct  the  busi- 
ness of  a  retail  liquor  dealer;  that  he  had 
just  gotten  up  out  of  bed,  which  was  in  the 
room;  that,  he  was  handed  a  search  war- 
rant and  was  told  that  thev  wanted  to  search 
his  premises,  and  he  replied  to  go  ahead  and 
search.  At  this  time  he  was  standing  over 
close  to  where  the  liquor  was  afterwards 
discovered  to  be  secreted  in  the  walls  of  the 
building;  but,  after  making  the  search,  he 
made  his  escape  and  did  not  return  for  two 
days,  and  finally  returned  with  the  man  Ed 
Hickman,  whom  the  relator  tried  to  show, 
in  the  trial  for  illegal  possession  of  liquor, 
was  the  keeper  of  the  restaurant. 

In  the  trial  of  the  case  for  illegal  posses- 
sion of  intoxicating  liquors,  the  relator  de- 
nied that  he  owned  the  restaurant  or  the 
liquor  in  the  restaurant;  that  he  had  any- 
thing to  do  with  the  restaurant  as  an  em- 
ployee or  otherwise,  or  that  he  clerked  in  the 
restaurant.  The  transcript  of  the  evidence 
given  by  the  relator  in  his  trial  for  the  il- 
legal possession  of  the  liquors  will  show 
that  nearly  all  of  this  evidence  was  brought 
out  by  his  attorney  in  his  direct  examina- 
tion. No  doubt  his  attorney  thought  that 
this  evidence  was  material  as  to  whether  or 
not  the  relator  was  in  possession  of  the 
liquor;  and  in  this  respect  we  agree  with 
bis  counsel  that  nothing  can  be  more  mate- 
rial as  to  the  question  of  whether  or  not  a 
man  is  in  possession  of  liquor  found  in  the 
building  than  the  fact  that  he  was  working 
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there.  It  is  true  that  the  relator  weakened 
in  his  cross-examination  upon  his  statement 
that  he  never  clerked  in  the  restaurant,  or 
was  connected  with  it,  by  stating  that  he 
once  in  awhile  would  get  somebody  a  cigar, 
and  was  in  the  restaurant  perhaps  once 
everyday;  but  he  maintained  stoutly 
throughout  his  testimony  to  the  declarations 
made  in  his  direct  examination  mentioned 
above,  that  he  did  not  clerk  there,  and  was 
not  employed  there,  and  was  not  the  owner 
of  the  restaurant,  and  was  not  connected 
with  it  as  an  employee  or  otherwise,  and 
never  had  any  interest  in  the  restaurant  as 
an  employee  or  otherwise. 

The  first  predicate  in  the  complaint  is 
whether  the  said  R.  A.  Metcalf,  relator  in 
this  case,  owned,  had,  or  was  in  possession 
of  any  whisky  or  beer  in  the  place  known  as 
the  "Yellow  Front  Restaurant,"  on  the  east 
side  of  Main  street  in  the  town  of  Gage, 
Oklahoma,  at  any  time  from  the  1st  day  of 
August,  1910,  to  the  13th  day  of  March, 
1911,  and  particularly  on  the  15th  day  of 
September,  1910. 

Has  the  state  offered  sufficient  direct  and 
positive  testimony  of  the  relator's  possession 
of  this  liquor?  The  evidence  is  positive  that 
relator  worked  in  the  restaurant  either  as 
owner  or  employee.  If  he  had  no  guilty  con- 
nection with  this  liquor,  wiiy  had  he  gone  to 
the  expense  of  taking  out  a  United  States 
internal  revenue  license  as  a  retail  liquor 
dealer?  The  evidence  is  that  he  spoke  of 
the  restaurant  as  being  "our"  restaurant, 
and  that,  when  he  was  told  that  the  officers 
had  a  search  warrant  for  his  restaurant,  he 
said,  "Go  ahead  and  search,"  and  that,  at 
this  time  of  the  search  by  the  officers,  he 
was  in  the  room  where  the  Ifquor  was  stored, 
standing  over  close  to  it,  and  was  the  only 
one  there,  and  that  he  ran  off  as  soon  as 
the  liquor  was  found,  and  could  not  be  found 
bv  the  officers  for  two  davs. 

It  is  true  that  the  state  has  not  proven 
that  he  had  a  lease  on  the  building,  and  has 
not  shown  how  the  liquor  came  to  be  so  se- 
creted, or  where  it  came  from.  But  what 
better  proof  can  you  have  of  possession  than 
that  a  man  is  actually  in  charge  of  a  place 
and  is  there,  and  that  he  has  beerl  running 
and  operating  a  place  for  a  month  previous 
to  that  time ;  that  he  sold  goods  there  every 
night  for  a  month,  when  he  was  being 
watched,  and  was  the  only  one  who  sold 
liquors,  and  that  he  was  seen  by  the  witness 
watching  him;  that  on  all  of  the  occasions 
he  would  go  back  behind  the  partition  where 
the  liquor  was  secreted,  so  that  he  would 
only  have  to  take  two  steps  from  the  door 
where  he  would  be  seen  leaving  the  front 
room,  to  where  the  liquor  was  found  secreted 
in  the  walls;  that  he  bought  the  fixtures 
and  supplies  used  in  furnishing  up  the  res- 
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taurant;  that  he  paid  the  bills  there  for 
meat,  for  electric  lights,  and  for  ice,  and 
was  the  only  one  who  ever  paid  any  bills, 
with  the  exception  of  about  one  or  two  bills 
paid  by  the  other  parties  working  there. 
There  could  be  no  more  direct  and  positive 
evidence  that  he  was  the  one  in  charge  of 
the  restaurant  than  that  we  have  offered  in 
this  case;  and,  if  the  restaurant  was  his,  he 
is  presumed  to  be  in  possession  of  all  the 
goods  in  the  restaurant,  including  the 
liquors.  Especially  is  this  true  since  the  re- 
lator has  paid  the  tax  as  a  United  States 
retail  liquor  dealer.  We  therefore  hold  that 
the  third  predicate  of  the  complaint  is  sup- 
ported by  an  abundance  of  legal  and  com- 
petent evidence,  and  that  the  first  eight 
predicates  of  the  complaint  are  also  sup- 
ported by  sufficient  evidence  to  justify  the 
committing  magistrate  in  binding  the  relator 
to  the  district  court. 

In  the  light  of  this  testimony,  the  action 
of  the  examining  court  in  committing  relator 
for  trial  in  the  district  court  is  approved 
and  commended.  If  all  of  the  prosecuting 
attorneys  and  trial  judges  in  Oklahoma  will 
follow  the  example  set  by  the  officers  of 
Ellis  county  in  this  case,  perjury  will  soon 
be  as  dangerous  as  it  is  odious,  and  will 
become  a  lost  art  in  Oklahoma, — ^a  consum- 
mation most  devoutly  to  be  wished  for.  We 
should  have  decided  this  case  long  since, 
but  we  are  simply  overwhelmed  with  cases 
demanding  immediate  attention;  and  as  this 
is  the  first  time  the  question  has  been  sub- 
mitted to  us  as  to  the  condition  under  which 
a  prosecution  for  perjury  can  be  sustained 
upon  circumstantial  evidence  only,  and  as 
counsel  for  relator  has  filed  an  exceedingly 
able  and  ingenuous  brief,  to  avoid  the  pos- 
sibility of  making  a  mistake  and  rendering 
a  decision  which  would  have  to  be  aban- 
doned, we  thought  it  best  to  take  ample  time 
and  render  such  an  opinion  as  will  be  a 
precedent  for  the  future.  When  the  case 
was  first  submitted  on  oral  argument  we 
were  impressed  with  the  idea  that  possibly 
a  mistake  had  been  made;  but  upon  a  care- 
ful examination  and  re-examination  of  the 
record,  and  after  considering  and  weighing 
all  of  the  authorities  and  getting  at  what 
we  regard  as  the  very  truth  of  the  matter, 
we  find  that  the  action  of  the  officers  of 
Ellis  county  was  in  all  respects  right  and 
proper.  A  critical  examination  of  the 
authorities  cited  in  this  opinion  will  show 
that  they  each  and  all  sustain  the  conclusion 
at  which  we  have  arrived.  Having  deliber- 
ately weighed  the  questions  involved  in  this 
case,  and  having  arrived  at  a  satisfactory 
conclusion,  we  will  make  short  work  of  such 
cases  as  this  in  the  future. 

The  writ  of  habeas  corpus  is  discharged, 
and  the  relator  is  remanded  to  the  custody 
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of  the  sheriff  of  Ellis  county,  to  be  dealt 
with  as  the  law  directs. 

Armstrong,  P.  J.,  and  Doyle,  J.,  con- 
cur. 


WISCGNSTS    SUPREMB    COURT.    ' 

ANNA  OTT,  Appt., 
▼. 

CLARK  L.   HOOD,   Respt. 

(152  Wis.  07,  130  N.  W.  762.) 

Attorney  and  client  —  collection  —  re- 
mitting proceeds. 

1.  An  attorney  who  makes  a  collection  for 
another^  there  being  no  special  agreement 
as  to  service,  should  remit  the  proceeds  to 
his  client,  less  his  reasonable  charges,  with- 
in a  reasonable  time,  or  notify  the  latter  of 
readiness  to  pay. 

Same  —  neglect  —  limitation. 

2.  Failure  to  do  as  stated  in  No.  1  per- 
fects a  cause  of  action  in  favor  of  the  client 
to  recover  the  money  due  him,  which  starts 
the  six -year  statute  of  limitations  running; 
no  demand  and  refusal,  as  a  condition 
precedent  to  the  right  to  proceed,  is  neces- 
sary. 

Limitation   of   action    —   ignorance   of 
cause  of  action  —  effect. 

3.  I^orance  of  the  existence  of  a  cause 
of  action  in  one's  favor,  though  produced 
by  the  fraud  of  his  adversary,  does  not  de- 
lay the  statute  of  limitations,  unless,  ac- 
cording to  the  law,  prior  to  our  Code  of 
Limitations,  the  cause  of  action  would  be 
for  relief  on  the  ground  of  fraud  under 
subd.  7,  §  4222,  Stat.  1011. 

Same  —  exception  —  what  included. 

4.  The  term  "cause  of  action"  in  Stat. 
1911,  §  4222,  has  reference  to  the  violated 
right,  not  the  mere  form  of  remedy  for  the 
violation.  If,  formerly,  such  a  wn>ng  was 
remediable  either  at  law  or  in  equity,  it  iv 
not  within  the  saving  grace  of  the  statute. 

Attorney  and  client  —  trust  relation. 

5.  An  attorney  and  client  sustain  rela- 
tions of  trust  and  confidence,  very  much  the 
same  as  trustee  and  cestui  que  trust  com- 
monly do. 

Headnotes  by  Mabshall,  J. 

Note.  —  Upon  the  question  as  to  when  the 
statute  of  limitations  commences  to  run 
against  an  action  to  recover  money  collect- 
ed by  an  attorney,  see  note  to  Goodyear 
Metallic  Rubber  Shoe  Co.  v.  Carpenter,  17 
L.R.A.(N.S.)  667,  since  the  time  of  the 
preparation  of  which  Ott  v.  Hood  seems  to 
be  the  only  case  in  point  which  has  been 
decided. 

As  to  when  the  statute  of  limitations 
commences  to  run  against  an  action  to  re- 
cover money  collected  by  an  agent  not  an 
attorney,  see  note  to  Boyd  v.  Beebe,  17 
L.R.A.(N.S.)  660. 
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liimltation  of  actions  —  trast  —  false 
representations. 

6.  If  one  occupying  a  position  of  trust, 
as  indicated,  maken  false  representations 
to  his  cestui  que  trust,  who  relies  thereon 
to  his  pecuniary  injury,  he  commits  an 
actionable  wron)?,  remediable  as  other  ac- 
tionable fraud,  and  the  statutes  of  limita- 
tions begin  to  run  thereon  from  the  commis- 
sion of  the  wrong. 

Attorney  and  client  —  misrepresenta- 
tion —  tort. 

7.  If  an  attorn^  misrepresent  to  his 
client  respecting  whether  he  has  collected 
money  for  the  latter,  whereby  such  client, 
in  reasonable  reliance  thereon,  fails  to  sea- 
sonably invoke  the  law  for  recoveify  there- 
of, thus  permitting  the  right  thereto  to  be 
extinguished  by  the  statute  of  limitations, 
a  cause  of  action  accrues  in  favor  of  the 
client  against  his  attorney  for  damages  for 
such  injury. 

Pleading  —  false  representations  —  re- 
liance on. 

8.  In  an  action  for  damages  for  fraudu- 
lent representations,  the  pleader  must  show 
by  appropriate  allegations  reliance  thereon 
to  his  pecuniary  injury.     , 

Same  —  contract  or  tort. 

9.  If  a  person  sup^  his  attorney  for  money 
collected  and  which  such  attorney  has  been 
permitted,  because  of  his  own  false  repre- 
sentations, to  keep  until  the  right  to  recover 
it  has  been  extinguished  by  the  statute  of 
limitations,  and  then  such  attorney  success- 
fully pleads  such  statute  in  an  action  on 
contract,  stating  the  false  representation  as 
the  cause  for  delay,  the  complaint  should  be 
sustained  for  recovery  of  damages  for  the 
fraud,  if  it  fairly  appears  that  the  damages 
were  thus  caused,  m  that  the  plaintiff  re- 
lied upon  the  false  representations  in  fail- 
ing to  sue  within  the  statutory  period  upon 
the  cause  of  action  on  contract. 

(Barnes,  J.,  dissents  in  part.) 
(January  28,  1913.) 

APPEAL  by  plaintiff  from  an  order  of 
the  circuit  Court  for  LaCrosse  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  the  proceeds 
of  a  promissory  note  placed  in  defendant's 
hands  for  collection.    Affirmed. 

The  facts  sufficiently  appear  in  the  opin- 
ions. 

Mr.  John  F.  Doherty,  with  Mr.  John 
J.  Vlach,  for  appellant: 

The  action  accrues  against  the  attorney 
within  a  reasonable  time  after  the  collec- 
tion of  the  money. 

Campbell  v.  Boggs,  48  Pa.  624;  25  Cyc. 
1084-1088;  Mast  v.  Easton,  33  Minn.  361, 
22  N.  W.  253;  Wickersham  v.  Lee,  83  Pa. 
416;  Sankey  v.  McElevey,  104  Pa.  265,  49 
Am.  Rep.  575;  Bronson  v.  Munson,  29  Hun, 
54;  Cole  v.  Baker,  16  S.  D.  1,  91  N.  W.  324; 
Birckhead  v.  DeForest,  57  C.  C.  A.  107, 
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120  Fed.  645;  Vigus  v.  O'Bannon,  118  111. 
334,  8  N.  E.  781. 

Mr.  C.  li.  Hood  in  propria  peraonc^ 


Marshall,  J.,  delivered  the  opinion  of 
the  court: 

The  complaint  plainly  stated  a  cause  of 
action  on  contract  accrued  to  plaintiff 
more  than  six  years  before  the  com- 
mencement of  the  action.  A  demand  was 
not  necessary  to  perfect  such  cause  pro- 
vided defendant  had  a  reasonable  time 
to  account  to  his  client.  It  ripened  as 
soon  as  the  attorney  breached  his  duty  in- 
hering in  his  agreement  to  remit  to  plain- 
tiff the  proceeds  of  the  note,  or  notify  lier 
of  readiness  to  pay  within  a  reasonable 
time  after  the  money  was  received.  That  is 
elementary.    Mechem,  Agency,  §  530. 

It  is  often  said  in  adjudicated  cases  of  this 
kind  that  no  cause  of  action  arises  except 
upon  demand  and  refusal  to  pay,  so  one  is 
liable  to  indulge  in  the  idea  that  there  is 
an  unconditional  rule  to  that  effect.  Such 
rule  presupposes  that  the  collector  has,  rea- 
sonably, notified  his  principal  of  the  col- 
lection, and  only  waits  opportunity  to  pay 
over  the  money,  personally,  or  remit  the 
same  in  such  manner  as  such  principal  may 
direct.  The  client  need  not,  in  order  to  pro- 
tect his  inj;erests,  in  such  circumstances  as 
here,  keep  in  touch  with  the  attorney's  of- 
fice in  order  to  demand  the  money.  He  may 
wait  for  notice,  relying  upon  the  duty  to 
give  such  notice  within  a  reasonable  time, 
and  in  case  of  failure  he  may  sue  without 
further  ceremony.  The  delay  completes  the 
cause  of  action  as  perfectly  as  deman'd  and 
refusal.    Mechem,  Agency,  §  531. 

That  a  reasonable  time,  within  the  fore- 
going rule,  expired  more  than  six  years  be- 
fore the  action  was  conunenced,  is  plain.  It 
follows  that,  unless  the  alleged  ignorance 
of  facts  postponed  the  running  of  the  plead- 
ed statute  of  limitations,  it  extinguished 
plaintiff's  right,  as  the  trial  court  held. 

Appellant's  counsel  contend  that  there 
was  an  efficient  postponement  of  the  limita- 
tion upon  her  right,  and  cite  authorities 
elsewhere;  some  to  the  general  effect  that, 
fraudulent  concealment  supersedes  the  pos- 
itive terms  of  such  a  law,  the  court  thus 
ingrafting  a  condition  upon  the  written  law, 
and  same  based  on  the  condition  being  ex- 
pressly stated  in  the  statute, —  overlooking 
the  fact  that  the  whole  subject  has  been 
several  times  covered  by  adjudications  of 
this  court  showing  that  our  statute  is  un- 
conditional in  its  letter,  and  that  it  does 
not  admit  of  change  by  construction  or 
displacement  by  fraud  or  estoppel.  A  cause 
of  action  on  contract,  whether  for  damages 
or  otherwise,  commences  to  run  from  the 
time  of  the  breach,  whether  the  facts  are 


526 


WISCONSIN  SUPREME  COURT. 


Jan., 


known  to  the  party  having  the  right  or  not, 
and  if  the  latter,  whether  through  igno- 
rance, neglect,  or  mistake  of  such  party, 
or  fraud  of  his  adversary.  There  is  no 
exception.  Boyd  v.  Mutual  Fire  Asso.  116 
Wis.  155,  61  L.R.A.  918,  96  Am.  St.  Rep. 
948,  90  N.  W.  1086,  94  N.  W.  171;  Pietsch 
V.  Milbrath,  123  Wis.  647,  68  L.R.A.  945, 
107  Am.  St.  Rep.  1017,  101  N.  W.  388,  102 
N.  W.  342;  Rowell  v.  Smith,  123  Wis.  510, 
]02  X.  W.  1,  3  Ann.  Gas.  773;  Charmley  v. 
Charmley,  125  Wis.  297,  307,  110  Am.  St. 
Rep.  827*,  103  X.  W.  1106;  Figge  v.  Bergen- 
thai,  130  Wis.  594,  109  N.  W.  681,  110  N. 
W.  798;  Guile  v.  La  Crosse  Gas  &  Electric 
Co.  145  Wis.  157,  169,  130  N.  W.  234;  Wil- 
liams v.  J.  L.  Gates  Land  Co.  146  Wis.  55, 
60,  130  X.  W.  880. 

The  inexorable  nature  of  our  statutes  of 
limitations  is  most  emphatically  illustrated 
by  Pietsch  v.  Milbrath,  123  Wis.  647,  68 
L.R.A.(N.S.)  946,  107  Am.  St.  Rep.  1017, 
101  N.  W.  388,  102  N.  W.  342,  and,  in  effect, 
by  all  the  other  cited  cases,  by  use  therein 
of  this  language  from  Bank  of  Hartford 
County  V.  Waterman,  26  Conn.  324,  330: 

**Ignorance  of  his  rights  on  the  part  of 
the  person  against  whom  the  statute  has 
hf'>un  to  run  will  not  suspend  its  operation. 
He  may  discover  his  injury  too  late  to  take 
advantage  of  the  appropriate  remedy.  Such 
is  one  of  the  occasional  hardships  necessarily 
incident  to  a  law  arbitrarily  making  legal 
remedies  contingent  on  mere  lapse  of  time. 
.  .  .  Strong  equitable  considerationR  >u 
favor  of  the  present  plaintiffs  seem,  how- 
ever, to  grow  out  of  the  fact  that  they  were 
actually  betrayed  into  ignorance  of  their 
rights  by  the  wrongful  acts  of  the  defend- 
ant himself.  .  .  .  It  is  palpably  unjust 
for  the  defendant  to  set  up  the  statute  as 
a  defense  under  such  circumstances;  to  do 
so  is  in  one  sense  taking  advantage  of  his 
own  wrong.  Yet  it  is  difficult  to  see  that  he 
is  not,  by  the  clear  provisions  of  the  statute 
itself,  protected  in  so  doing.  .  .  .  Lord 
Campbell  properly  suggests,  relative  to  a 
controversy  not  unlike  to  the  present,  that 
Miard  cases  must  not  make  bad  law.'  .  .  . 
If  the  dictum  of  Lord  Mansfield  .  .  . 
that  'there  may  be  cases  which  fraud  will 
take  out  of  the  statute  of  limitations,'  were 
confirmed  by  direct  adjudications,  we  should 
be  reluctant  to  w^ithhold  the  application  of 
the  doctrine  in  the  present  instance." 

That  seems,  at  first  blush,  to  be  counter 
to  the  rule  that  there  is  "no  wrong  without 
a  remedy,"  but  that  valuable  maxim  dtals 
with  only  such  transgressions  as  are,  by 
the  law  of  the  land,  of  suKcient  dignity  to 
merit  judicial  interference.  That  which  is, 
by  such  law,  right,  is  not  wrong  within  the 
basic  maxim  of  such  judicial  remedies. 
'Courts  must  regard  wrongs  not  remediable 
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because  of  the  statute  as  not  wrongs  at  all, 
at  least  of  any  greater  dignity  than  those 
breaches  of  moral  obligations  which  must 
always  be  left  to  be  redressed  in  other  ways 
than  by  judicial  tribunals,  they  not  being 
within  the  maxim,  'There  is  no  wrong  with- 
out a  remedy.'"  Rowell  v.  Smith,  123 
Wis.  529.  So,  "it  has  been  held  that  if  one 
is  merely  betrayed  into  ignorance  of  his 
rights  as  to  another  by  wrongful  conduct  of 
the  latter  until  the  time  shall  have  expired 
for  him  to  invoke  judicial  remedies  to  vin- 
dicate the  same,  such  other  is  not  thereby 
estopped  from  pleading  the  limitation  pe- 
riod in  respect  to  the  matter  that  standing 
upon  his  statutory  rights  he  may  safely  con- 
fess his  misconduct  and  defy  his  adversary 
in  any  judicial  forum,"  Rowell  v.  Smith, 
123  Wis.  510,  628,  102  N.  W.  1,  7,  3  Ann. 
Cas.  773. 

The  language  of  the  last  quotation  may 
well  challenge  the  attention  of  respondent 
in  this  case.  There  may  be  purely  moral 
transgressions  quite  as  perilous  to  the  trans- 
gressor as  any  judicially  remediable  infrac- 
tion of  legal  or  Equitable  rights.  "The  way 
of  the  transgressor  is  hard"  is  a  maxim  of 
universal  application.  It  applies  to  the 
morally  delinquent  as  well  as  to  the  wrong- 
doer who  can  be  judicially  punished.  True 
he  may  sometimes  "boldly  confess  his  wrong 
and  defy  his  adversary  in  any  judicial 
forum,"  but  there  is  the  high  court  which 
is  above  human  creation,  and  there  is  the 
court  of  conscience  and  of  pubHc  opinion. 
Notwithstanding  all  the  exultation  of  vic- 
tory one  may  indulge  in,  shielded  by  the 
statute,  he  must  in  the  end  bow,  most  hum- 
bly, before  those  other  tribunals,  and  the 
inevitability  of  it  must  make  him  pause  be- 
fore it  is  too  late,  for  the  penalties  are  sure 
to  come  in  some  w^ay,  vindicating  the  maxim 
that  "the  way  of  the  transgressor  is  hard*," 
even  where  the  maxim,  "there  is  no  wrong 
without  a  remedy,"  is  conditional,  unlike 
the  former,  which  is  not. 

The  foregoing  is  not  intended  to  cast  dis- 
credit, in  general,  upon  pleading  the  statute 
of  limitations.  It  has  a  necessary  place  in 
our  social  state  and  judicial  system,  yet 
there  are  circumstances  where  it  is  uncon- 
scionable to  plead  it,  notwithstanding  it  is 
right,  in  law  and  equity,  by  legislative 
standards  to  do  so.  That  it  cannot  be 
avoided  for  equitable  reasons,  it  must  be 
understood,  is  a  matter  of  legislative  rather 
than  judicial  creation.  The  former,  with 
conditional  limitations  as  to  constitutional 
rights,  is  the  supreme  and  infallible  judge 
of  what  shall  be  the  test  of  right  conduct 
I  in  the  relations  between  members  of  society. 
However,  the  very  pleading  of  the  statute 
and  insisting  upon  it  might  be  such  an  in- 
fraction of  duty  as  to  create  an  offense,  by 
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itself,  in  the  field  where  integrity  is  so  es- 
sential as  in  case  of  an  attorney  at  law  and 
officer  of  the  court,  and  want  of  it  a  subject 
to  be  dealt  with  upon  a  charge  of  unfitness 
against  which  there  is  no  statute  of  limita- 
tions. 

While  it  seems  best,  under  the  circum- 
stances of  this  case,  to  say  what  has  been 
said,  since  on  the  face  of  the  record  the  re- 
spondent stands  confessing  receipt  and  re- 
tention of  his  client's  money,,  and  defying 
her  to  obtain  redress,  we  must  assume  that 
he  has  some  better  defense,  and  used  the 
summary  one  of  the  statutory  bar  rather  as 
a  convenience  or  as  a  justifiable  necessity 
because  of  undisclosed  facts.  If  the  out- 
come happens  that  all  circumstances  must 
be  judicially  inquired  into,  it  will,  perhaps, 
be  the  better  for  both  parties. 

The  foregoing  sufficiently  shows  that  the 
cause  of  action  here  does  not  fall  within 
subd.  7,  §  4222,  Stats.,  providing  "an  action 
for  relief  on  the  ground  of  fraud  in  a  case 
which  was  on  and  before  the  28th  day  of 
February,  A.  D.  [in  the  year],  1867,  cog- 
nizable solely  by  the  court  of  chancery.  The 
cause  of  action  in  such  case  is  not  deemed 
to  have  accrued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting 
the  fraud."  First,  this  is  not  an  action  for 
relief  upon  the  ground  of  fraud;  second, 
such  an  action,  within  the  meaning  of  the 
statute,  was  not  at  the  time  solely  cogniz- 
able in  equity.  The  word  "action"  has  ref- 
erence to  the  remediable  right.  If  a  violated 
right  was  formerly  remediable  at  law  or 
in  equity,  then,  in  case  of  either  form  of 
action  being  resorted  to,  it  is  not  within 
the  saving  grace  of  the  statute.  That  is, 
when  the  bar  is  complete  at  law  it  is  also 
complete  in  equity.  The  mere  form  of  ac- 
tion, as  to  a  matter  remediable  in  either 
one  field  or  the  other,  does  not  affect  the 
question.  Figge  v.  Bergenthal,  1^0  Wis. 
594,  621,  109  N.  W.  681,  110  N.  W.  798. 
The  fact  that  the  legislature  saw  fit  by  this 
provision  to  save  rights  of  action  during 
delays  under  the  particular  circumstances 
mentioned  unmistakably  shows  an  intent 
that  subd.  3,  upon  which  respondent  relies, 
should  be  applied  as  unconditionally  as  its 
letter  indicates.  So,  it  is  considered  that 
the  lapse  of  six  years  after  appellant  might 
have  commenced  her  action  for  breach  of 
contract  extinguished  any  right  which  can 
be  redressed  under  the  present  complaint  as 
it  now  stands. 

The  facts  disclosed  have  challenged  our 
attention  as  to  whether  appellant  does  not 
state  an  existing  cause  of  action  for  redress 
for  a  remediable  wrong  committed  subse- 
quent to  the  breach  upon  which  the  statute 
has  run.  Such  a  breach  is  possible  between 
trustee  and  cestui  que  truet  or  parties  sus- 
44  L.RJ^.(N.S.) 


taining  similar  relations,  as  indicated  in 
Ludington  v.  Patton,  111  Wis.  208,  86  N. 
W.  571.  Such  relations  exist  between  at- 
torney and  client.  They  existed  in  this  case. 
When  appellant  asked  respondent  about  the 
status  of  the  matters  placed  in  his  hands, 
it  was  his  duty  to  make  a  full  disclosure. 
According  to  the  complaint  he  breached  that 
duty,  by  reason  of  which,  if  plaintiff  rea- 
sonably relied  thereon  until  the  six-year 
statute  of  limitation  had  run  upon  her  right 
of  action  to  recover  on  contract,  she  lost 
it.  In  other  words,  she  was  pecuniarily 
damaged  by  such  breach  to  the  extent  of 
the  money  respondent  should  have  paid  over 
to  her  and  interest.  The  duty  was  not 
merely  a  moral  obligation.  It  was  a  duty 
imposed  by  the  common  law  and  is  grounded 
in  common  honesty.  Why,  then,  is  not  vio- 
lation of  it,  working  damage  without  effi- 
cient fault  of  the  one  damnified,  remediable? 
This  court,  emphatically,  answered  that 
question  in  Ludington  v.  Patton,  supra. 
While  vindicating  the  law  as  we  have  be- 
fore stated  it,  as  regards  the  unconditional 
application  of  statutes  of  limitations,  it  was 
held  that  if  a  person  holding  relations  of 
trust  and  confidence  with  another  and 
charged  with  the  duty  to  guard  such  other's 
pecuniary  interests,  induces  such  other  to 
take  such  a  course  as  to  lose  a  right  against 
such  person,  that  of  itself  is  a  remediable 
wrong,  starting  the  six-year  statute  of  lim- 
itations running  as  to  it.  So  the  right  of 
Mrs.  Ludington  to  elect  whether  she  would 
take  the  interest  in  her  husband's  estate 
afforded  her  by  statute  or  the  one  given  by 
Mr.  Ludington's  will,  having  been  lost  by 
breach  of  duty  of  her  trustees,  the  violated 
duty  itself  was  held  to  give  rise  to  a  cause  ' 
of  action  for  damages. 

It  is  considered  that  the  rule  stated  ap- 
plies here,  so  far  as  the  complaint  goes.  It 
shows  the  breach  of  duty.  Does  it  go  far 
enough  to  show,  at  least  inferentially,  that 
pecuniary  loss  was  caused  to  appellant  by 
the  breach?  That  requires  the  fact  to  be 
pleaded  that  appellant  reasonably  relied  up- 
on the  false  representations  made  to  her 
and  so  lost  her  claim.  Ordinarily,  in  an 
action  for  damages  for  fraudulent  represen- 
tation, the  pleader  states  in  terms  that  he 
relied  upon  the  alleged  false  representation. 
But  no  technical  method  of  pleading  the 
matter  is  necessary.  If  the  fact  be  stated, 
substantially,  that  is  sufficient  under  the 
rule  which  applies,  in  general,  under  our 
liberal  system  of  pleading.  True,  reliance 
upon  fraudulent  representations  or  failure 
to  disclose,  being  of  prime  importance  in 
testing  the  sufficiency  of  a  complaint  in  an 
action  for  damages  for  fraud,  the  courts 
have  been  accustomed  to  look  for  some  ex- 
press  allegation   on    the   subjeoU     Careful 
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pleaders  have  been  accustomed  to  exercise 
efficient  care  not  to  omit  it.  In  Francois 
V.  Cady  Land  Co.  149  Wis.  115,  136  N.  W. 
484,  it  is  said  in  respect  thereto:  "The  false 
representation  must  be  relied  and  acted 
upon  in  order  to  be  actionable."  A  com- 
plaint is  insufficient  if  it  does  "not  allege 
that  the  plaintiff  relied  upon  the  alleged 
representation."  But  tliat  must  be  read  in 
harmony  with  our  system,  that  facts  may 
be  alleged  inferentially  as  well  as  express- 
ly, and  do  not  require  any  particular  col- 
lection of  words.  It  may  be  that,  in  an 
action  which  involves .  something  other  than 
a  mere  breach  of  contract  and  there  is  a 
strong  presumption  of  innocence  in  respect 
to  the  charge,  the  pleader  should  not  have 
the  full  benefit  of  the  ordinary  liberal  rules 
of  pleading,  but  make  his  allegations  with 
some  considerable  degree  of  precision  to  sat- 
isfy the  test  of  sufficiency.  In  view  of  the 
facts  here — significant  among  them  being 
that  the  pleader,  having  a  choice  between 
commencing  an  action  for  damages  for  the 
misrepresentation  or  an  action  on  contract 
for  the  money  collected,  and  take  the 
chances  of  defendant  not  pleading  the  stat- 
ute of  limitations — one  should  be  accorded 
the  minimum  of  indulgence  by  way  of  the 
court  reading,  by  inference,  the  pleading  of 
material  facts.  Under  the  circumstances,  it 
is  considered  that  appellant  may  not  have 
known  of  respondent's  having  collected  her 
money  until  the  late  date. and  yet  not  have 
relied,  within  the  meaning  of  the  rule,  there- 
on in  failing  to  seasonably  commence  her 
action.  All  we  find  stated  is  that  she  did 
not  know  of  the  collection  until  such  late 
date,  and  then  she  moved  in  the  matter. 
>This  may  be  regarded  somewhat  technical. 
The  writer  bows  to  the  judgment  of  his 
brethren  as  to  whether  it  is  too  much  so, 
appreciating  that  we  are  considering  the 
question  of  whether  the  complaint  in  ap  ac- 
tion on  contract  for  money  can  be  sustained 
as  good  for  relief  in  the  form  of  an  action 
for  damages  for  false  representations,  under 
the  liberal  rule  that  the  court  will  look  to 
the  case  made  by  the  pleading  and  sustain 
it  for  whatever  judicial  relief  the  facts 
stated,  expressly  or  inferentially,  if  estab- 
lished, may  require,  without  restriction  by 
the  pleader's  intent  or  prayer  for  relief  or 
the  mere  form  of  action.  The  court  is  not 
prepared  to  go  so  far  with  that  valuable 
rule  as  to  read,  by  inference,  out  of  the 
complaint  here  to  enforce  a  cause  of  action 
on  contract,  the  material  fact  under  con- 
sideration, but  will  let  the  trial  court  deal 
with  the  matter  on  a  return  of  the  record 
in  an  application  for  leave  to  amend,  which 
may  well  be  received  with  favor.  That 
would  fill  a  two-fold  office.  It  would  af- 
ford appellant  an  opportunity  for  redress 
44  L.R.A.(N.S.) 


for  false  representations  made,  if  in  fact 
they  were  ma^e  to  her  damage,  and  afford 
respondent  an  opportunity  to  vindicate  him- 
self from  the  appearance  which  will,  other- 
wise, be  left  upon  the  record,  of  his  hav- 
ing taken  advantage  of  the  statute  of  lim- 
itations to  shield  himself  from  having  ap- 
propriated his  client's  money. 

In  this  we  do  not  fail  to  appreciate,  as 
is  thought,  what  was  said  in  Ludington  v. 
Patton,  supra,  as  to  the  probative  force  of 
acts  as  regards  the  existence  of  the  fact 
regarding  reliance  upon  the  false  represen* 
tation.  The  fact  was  there  very  fully 
pleaded.  What  was  said  in  the  opinion  had 
reference  to  the  circumstantial  proof  of  the 
alleged  fact. 

The  order  is  affirmed,  and  cause  remanded 
for  further  proceedings  according  to  law. 

Barnes,  J.,  dissenting  in  part: 
Under  the  liberal  rules  for  the  construc- 
tion of  pleadings  which  this  court  has 
adopted  and  which  it  generally  follows,  it 
should  be  held  that  the  complaint  in  this 
case  contains  sufficient  by  way  of  averment 
to  state  a  cause  of  action  for  damages  for 
false  representations.  The  complaint  al- 
leges that  defendant  repeatedly  informed 
the  plaintiff  that  the  note  had  not  been  col- 
lected, and,  further,  that  she  did  not  know 
that  it  had  been  collected  until  November, 
1910,  whereupon  demand  was  made,  etc. 
The  implication  may  fairly  be  drawn  from 
these  averments  that  plaintiff  did  not  bring 
her  action  within  the  six-year  period  be- 
cause of  the  false  representations.  If  this 
is  true,  she  necessarily  relied  on  them,  and 
the  order  should  be  reversed. 
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GEORGE  BUTTS  et  al.,  Respts., 

V. 

LUCY  RICHARDS  et  aL,  Appts. 
(152  Wis.  318,  140  N.  W.  1.) 

Deed  —  failure  to  deliver  —  effect. 

No  title  passes  by  a  deed  from  a  man  to 
his  wife,  which,  after  its  execution,  he  places 

Note.  <^  Possession  of  deed  hy  grantor 
at  his  death  as  negativing  delivery 
to  grantee* 

This  note  does  not  include  the  cases  in 
which  it  has  been  claimed  that  a  deed  was 
delivered  to  a  third  person,  or  constructive- 
ly delivered  to  the  grantee  by  recording  or 
delivery  for  record,  although  retained  in 
the  grantor's  possession  at  his  death,  such 
cases  being  covered  by  the  notes  to  Munro 
v.  Bowles,  54  L.R.A.  865;  Pentico  v.  Hays, 
9  L.R.A.(N.S.)    224;   and  Renehan  v.  Mc- 
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in  his  money  box  or  drawer,  to  which  he 
carries  the  key,  and  in  which  it  is  found 
after  his  deatii,  with  nothing  except  the 
execution  of  the  instrument  to  show  an  in- 
tention to  Test  title  in  her. 

(Kerwin,  Siebedcer,  and  Timlin,  JJ.,  dis- 
sent.) 

(February  18,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Richland  County 
in  plaintiffs'  favor  in  an  action  for  the  can- 
celation of  a  deed.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  lilnooln  8t  Brlndley,  for  appel- 
Uwt  Lucy  Richards: 
The  question  of  delivery  is  one  of  intent; 


there  is  no  fixed  form  of  delivery,  and  it  is 
sufficient  if,  when  the  deed  was  executed, 
the  minds  of  the  parties  met,  either  ex- 
pressly or  tacitly,  in  the  purpose  to  give  it 
effect. 

Bogie  V.  Bogie,  36  Wis.  666;  Curry  v.  Col- 
bum,  99  .Wis.  320,  67  Am.  St.  Rep.  860,  74 
N.  W.  778;  Jones,  Ev.  §44;  White  v.  Wil- 
lard,  232  HI.  464,  83  N.  E.  956. 

Messrs.  Burnham  &  Black,  for  respond- 
ents: 

The  deed  in  question  was  in  the  posses- 
sion and  under  the  control  of  the  grantor, 
Henry  Butts,  at  the  time  of  his  death,  and 
had  never  been  delivered  to  the  grantee 
named  therein. 

Prutsman  v.  Baker,  30  Wis.  644,  11  Am. 
Rep.  592;   Curry  v.  Colbum,  99  Wis.  319, 


Avoy,  38  L.R.A.(N.S.)  941,  as  to  the  de- 
livery of  a  deed  to  a  third  person,  or  record 
by  the  grantor,  as  a  delivery  to  the  grantee. 

Presumption,  generally. 

In  the  absence  of  all  evidence  to  the  con- 
trary, it  seems  clear  that  the  possession  of 
a  deed  by  the  grantor  at  his  death  raises  a 
presumption  that  it  never  was  delivered, 
which  is  sufficient  to  overcome  any  pre- 
sumption of  delivery  arising  from  the  mere 
existence  of  the  executed  instrument.  Shet- 
Icr  V.  Stewart,  133  Iowa,  320,  107  N.  W. 
310,  modified  on  another  point,  on  rehear- 
ing, in  133  Iowa,  324,  110  N.  W.  682;  Bur- 
ton V.  Boyd,  7  Kan.  17;  Lawn  v.  Donavan, 
2  Kan.  App.  404,  42  Pac.  744;  Hatch  v. 
Haskins,  17  Me.  391;  Patterson  v.  Snell,  67 
Me.  669;  Egan  v.  Horrigan,  96  Me.  46,  61 
Atl.  246;  McLaughlin  v.  McManigle,  63 
Tex.  663. 

And  the  presumption  of  delivery  arising 
from  the  grantee's  possession  of  a  deed 
from  her  deceased  husband,  who  was  a  law- 
yer, is  overcome  by  showing  that  she  found 
it,  unacknowledged  and  unattested,  among 
ills  papers,  after  his  decease.  Goodlett  v. 
Kelly,  74  Ala.  213. 

And  it  has  been  held  that  there  was  no 
delivery  of  an  unrecorded  deed  in  the  pos- 
session of  the  grantor  at  his  death,  although 
it  was  executed  in  the  presence  of  a  witness 
(Parrott  v.  Avery,  159  Mass.  694,  22  L.R.A. 
163,  38  Am.  St.  Rep.  466,  36  N.  E.  94) ;  or 
the  grantor,  after  making  the  deed,  said 
that  the  land  in  Question  belonged  to  his 
brother,  who  was  tne  grantee  named  in  the 
deed  (Maddox  v.  Gray,  76  Oa.  462). 

As  said  in  Vreeland  v.  Vreeland,  48  N.  J. 
Eq.  66,  21  Atl.  627:  "The  fact  that  the 
deeds  were,  after  the  death  of  the  grantor, 
found  in  his  possession,  and  in  the  same 
place  where  he  kept  his  other  valuable  pa- 
pers, must,  in  the  absence  of  all  evidence  to 
the  contrary,  be  regarded  as  strong  evidence 
that  they  had  not  been  delivered;  .  .  . 
and  where,  as  in  this  case,  the  evidence  of 
nondelivery  arising  from  the  possession  of 
the  deeds  is  corroborated  by  the  fact  that 
the  grantor  retained  possession  of  the  lands 
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up  to  the  time  of  his  death,  and  exercised 
complete  dominion  over  them  as  owner,  the 
proof  of  nondelivery  would  seem  to  be  well- 
nigh  conclusive.  There  can  be  no  doubt, 
then,  that  Ml  a  case  where  the  evidence 
stands  in  this  position,  the  burthen  of  prov- 
ing delivery  rests  on  the  party  claiming  un- 
der the  deed,  and  that  he  will  not  be  en- 
titled to  prevail  unless  he  establishes  the 
fact  of  delivery  by  evidence  greater  in 
weight  and  more  persuasive  in  force  than 
that  tending  to  prove  nondelivery.' 
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Possession  as  evidence,  in  connection  with 
other  evidence  of  nondelivery. 

In  most  of  the  cases,  as  in  Vreeland  v. 
Vreeland,  supra,  there  has  been  other  evi- 
dence which,  in  connection  with  the  gran- 
tor's possession  of  the  deed  at  his  death,  has 
been  held  sufficient  to  show  a  nondelivery  to 
the  grantee.  Thus,  the  fact  that  the  deed 
was  in  the  grantor's  possession  at  his  death 
has  been  held  sufficient,  in  connection  with 
the  other  circumstances  indicated,  and  in 
the  absence  of  positive  evidence  to  the  con- 
trary, to  negative  delivery: — 

— ^where  the  grantee  was  not  present 
when  the  deed  was  executed  and  acknowl- 
edged (Wiggins  V.  Lusk,  12  111.  132),  or 
never  had  possession  of  the  deed,  although 
it  was  duly  acknowledged  and'  recorded 
(Doe  ex  dem.  Herbert  v.  Herbert,  1  Breese 
[111.]  278,  12  Am.  Dec  192),  and  was  not 
aware  of  its  existence  until  after  the  gran- 
tor's death. 

— ^where  the  grantee  was  not  present  at 
the  execution  of  the  deed,  and  the  case 
showed  that  the  grantor  never  intended  to 
deliver  it,  and  never  intended  that  it  should, 
in  fact,  be  delivered  in  his  lifetime, — ^al- 
though it  was  signed,  sealed,  acknowledged, 
and  witnessed,  and  the  grantor  stated,  be- 
fore his  death,  that  he  had  disposed  of  the 
property  as,  in  fact,  the  deed  purported  to 
dispose  of  it.  Baldwin  v.  Maultsby,  27  N. 
C.  (6  Ired.  L.)  606. 

— ^where  the  g^rantee  had  not,  prior  to  the 
death  of  the  grantor,  her  husband,  seen  the 
deeds,  which  were  found  in  a  tin  box  in 
which   he  kept  his   papers,   deposited   in   a 
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67  Am.  St.  Rep.  860,  74  N.  W.  778;  Reichart 
V.  Wilhelm,  83  Iowa,  610,  60  N.  W.  19; 
Roup  V.  Roup,  136  Mich.  385,  99  N.  W.  389; 
Bi8ard  v.  Sparks,  133  Mich.  687,  95  N.  W. 
728;  Taft  v.  Taft,  69  Mich.  185,  60  Am.  Rep. 
291,  26  N.  W.  426;  Shetler  v.  Stewart,  133 
Iowa,  320,  107  N.  W.  310,  110  N..  W.  682; 
Anderson  v.  Anderson,  126  Ind.  62,  24  N.  E. 
1036;  Walls  v.  Ritter,  180  111.  616,  64  N.  E. 
666;  Hayes  v.  Boylan,  141  111.  400,  33  Am. 
St.  Rep.  326,  30  N.  E.  1041. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

Henry  Butts  died  intestate  in  August, 
1908,  leaving  a  widow,  two  children,  and 
several  grandchildren,  as  his  heirs  at  law. 
Prior  to  August  4,  1905,  he  owned  a  farm  of 


74  acres  in  Richland  countv.  On  such  date 
he  executed  a  warranty  deed  of  this  farm 
to  his  wife,  Elizabeth.  It  does  not  appear 
that  such  deed  ever  came  into  the  posses- 
sion of  the  wife  until  about  ten  days  after 
Butt's  death.  It  was  then  found  by  his 
son  in  a  box  in  which  Mr.  Butts  kept  his 
money  and  valuable  papers.  This  box  was 
kept  locked,  and  Butts  carried  the  key  on 
his  person.  During  his  last  illness,  he  gave 
the  key  occasionally  to  a  grandchild,  who 
was  living  with  him,  for  the  purpose  of 
getting  money  from  the  box  for  household 
expenses.  It  does  not  appear  that  he 
ever  gave  the  key  to  his  wife  for  any  pur- 
pose. After  his  death,  the  box  was  found 
locked,  and  the  key  was  found  in  the  cloth- 
ing of  the  deceased.    Gertrude  Warren  tes- 


bank.  Ostrom  v.  De  Yoe,  4  Cal.  App.  326, 
87  Pac.  811. 

— ^where  the  grantor  had  retained  a  deed 
of  gift  to  his  daughter,  signed  and  witnessed, 
until  he  should  ascertain  the  result  of  a 
suit  in  which  he  was  surety  for  the  gran- 
tee's husband.  Martin  v.  Ramsey,  5  Humph. 
349. 

— where  the  death  of  the  grantor  pre- 
vented his  carrying  out  the  general  plan  for 
the  final  disposition  of  his  property,  as  a 
part  of  which  he  executed  the  deeds  to  cer- 
tain of  his  sons,  causa  mortis,  and  he  had 
requested  a  third  person,  in  case  jie  (the 
grantor)  did  not  get  along,  to  take  the 
deeds  and  have  them  recorded,  saying  that, 
if  he  did  get  alonff,  he  would  do  that  him- 
self. Provart  v.  Harris,  150  111.  40,  36  N. 
E.  958. 

— where  there  were  no  formal  words  of 
delivery,  and  the  grantor  intended  that  the 
deed,  though  duly  executed  and  indorsed 
with  a  certificate  of  acknowledgment,  should 
not  take  effect  until  after  his  death.  Stil- 
well  V.  Hubbard,  20  Wend.  44. 

— wliere  there  was  no  actual  delivery,  and 
no  evidence  of  any  verbal  delivery,  and  the 
grantor  told  the  grantee,  his  son,  who  at 
the  time  resided  with  him,  that  he  did  not 
want  the  deed  recorded  before  his  death, 
and  told  a  witness  that  he  witliheld  the  de- 
livery because  a  change  of  circumstances 
might  make  it  desirable  to  alter  the  dis- 
position thereby  made  of  his  property,  al- 
though the  grantee  was  told  of  the  grantor's 
purpose  of  thereby  conferring  upon  him,  af- 
ter the  grantor's  death,  the  title  to  the  land 
described  in  the  deed,  and  he  had  unre- 
stricted access  to  the  place  where  the  deed, 
duly  executed  and  aclcnowledged,  was  de- 
posited.    Huey  V.  Huey,  66  Mo.  689. 

— where  the  deed,  although  signed,  sealed, 
and  acknowled|ir<?d,  was  inclosed  in  a  sealed 
envelope,  and  deposited  by  the  grantor  in  a 
bank  for  safe  keeping,  in  his  own  name,  to 
be  delivered  to  him  on  demand,  or  to  a 
third  person,  if  living,  thirty  days  after  his 
death,  for  deliverv  to  the  grantees  (Stout 
V.  Stout,  28  Ind.  App.  502,  63  N.  E.  250)  : 
or  was  placed  by  the  grantor  in  a  box  with 
his  other  papers  in  a  bank,  with  a  slip  con- 
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taining  the  statement  that  he  deposited  the 
instrument  for  safe  keeping,  and  directed  it 
to  be  handed  to  his  grandchildren,  the  gran- 
tees   (Davis  V.  Williams,  57  Miss.  843). 

— where  the  deed  was  found  in  the  same 
envelope  with  a  will  of  even  date,  and  it  did 
not  appear  that  the  grantee  knew  of  the 
existence  of  the  deed  until  after  the  death 
df  the  grantor  (his  father),  while  it  was 
shown  that  he  rented  the  land  in  question, 
and  was  a  tenant  after  the  date  of  the  deed, 
and  that  he  paid  rent  to  the  estate.  Miller 
V.  Murfield,  79  Iowa,  64,  44  N.  W.  540. 

— where  the  grantor  had  placed  the  deed, 
together  with  his  will,  in  a  scaled  envelope, 
and  left  it  at  a  bank,  subject  to  his  call  or 
order,  where  it  remained  until  his  death, 
and  he  also  made  declarations  showing  an 
intention  not  to  have  the  deed  become  ef- 
fective during  his  lifetime,  although  he  also 
declared  an  intention  to  deed  the  land  to 
the  persons  named  as  grantees  in  the  deed. 
Fifer  v.  Rachels,  27  Ind.  App.  654,  62  N.  E. 
68. 

— where  the  grantor,  having  executed  the 
deeds,  said,  "When  I  go  dead,  then  every- 
thing is  all  right,"  and  thereafter  kept 
them  in  a  safe  with  her  will,  telling  one  of 
her  sons,  if  she  should  die,  to  take  care  of 
them  and  have  them  recorded,  although  she 
told  others  that  she  had  disposed  of  her 
property.  Stubman  v.  Modrack,  163  Mich. 
667,  128  N.  W.  1083. 

— where  deeds  of  gift  from  a  father  to 
his  children,  although  signed  and  acknowl- 
edged before  witnesses,  had  been  deposited 
in  the  grantor's  trunk,  in  his  own  house,  to 
be  kept  there  until  his  death,  when,  and  not 
before,  he  intended  each  grantee  to  jijet  his 
own  deed.  Taylor  v.  Tavlor,  2  Humph. 
597. 

— ^where  the  grantor  had  deposited  the 
deed,  with  a  note  to  be  executed  bv  the 
grantee,  his  son,  after  his  death,  to  the 
grantee's  sister,  in  a  locked  bureau  drawer, 
to  which  he  kept  the  key.  informing  tlie 
grantee  of  this,  and  directing  that,  after  Ins 
doatli,  tlie  deed  should  be  taken  on  signing 
the  note,  to.  all  of  which  the  grantee  as- 
sented. Taft  v.  Taft.  59  Mich.  185.  60  Am, 
Uep.  291,  26  N.  W.  426.  • 
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tified  to  a  conversation  with  the  widow  of 
Henry  Butts  shortly  after  his  death,  in 
which  Mrs.  Butts  stated  that  her  husband 
bad  made  no  will,  but  had  made  a  deed  to 
her;  that  the  deed  was  not  placed  on  record, 
because  the  husband  did  not  want  to  record 
it;  that  her  husband  never  gave  her  the 
deed,  but  kept  it  locked  up  in  a  drawer;  and 
that  she  was  unable  to  find  the  key.  Phillip 
Warren  gave  substantially  the  same  evi- 
dence. The  evidence  further  showed  that  the 
box  in  which  the  deed  was  kept  was  cus- 
tomarily referred  to  as  decedent's  box,  ISoth 
by  himself  and  his  wife.  Francis  Stace, 
the  attorney  who  drew  Mrs.  Butts's  will, 
testified  that  she  told  him  she  owned  a  farm 
in  Wisconsin,  which  her  husband  had  given 
her  a  deed  of,  and  which  she  wished  to  dis- 


pose of  by  will.  He  testified  further:  "I 
think  she  stated  that  she  had  a  deed  some 
three  years  before  her  husband  died.''  A 
very  general  objection  was  made  to  the 
competency  of  this  evidence.  Lucy  Rich- 
ards, a  daughter,  testified  that  her  father 
told  her  at  one  time  that  the  property  was 
in  the  name  of  himself  and  wife.  Elizabeth 
Butts  disposed  of  the  farm  by  will,  and  the 
contest  arises  between  the  heirs  at  law  of 
Henry  Butts  and  the  devisees  under  the  will 
of  his  widow.  The  circuit  court  found  that 
there  had  been  no  delivery  of  the  deed,  and 
that  the  property  should  be  distributed  ac- 
cording to  the  laws  relating  to  the  estates 
of  intestates.  The  legatees  under  the  will, 
or  at  least  some  of  them,  appeal. 
The  only  question  in  the  case  is  whether 


— ^where  the  conveyancer  had  told  the 
grantor  that  the  deed,  executed  during  his 
last  sickness,  must  be  delivered  in  order  to 
make  a  good  conveyance.  Cameron  v.  Gray, 
202  Pa.  566,  52  Atl.  132. 

— ^where  the  grantor,  declining  to  act  up- 
on the  suggestion  of  the  conveyancer  to  put 
a  deed  to  an  infant  in  the  hands  of  a  third 
person,  had  kept  it  continuously  in  his  own 
control,  excepting  a  brief  interval  when  he 
handed  it  to  the  father  of  the  grantee  to  be 
read,  telling  the  father,  at  the  time,  to  have 
it  recorded  if  anything  should  happen  to 
him  (the  grantor).  Bisard  v.  Sparks,  133 
Mich.  687,  96  N.  W.  728. 

— ^where  a  deed  of  appointment,  found  in 
a  bureau,  though  signed  and  sealed,  was. not 
witnessed  or  acknowledged,  as  was  essential 
to  the  validity  of  such  an  instrument,  and 
the  trustee  had  never  been  requested  to  ex- 
ecute the  power.  Wainwright  v.  Low,  67 
Hun,  386,  10  N.  Y.  Supp.  888,  affirmed  in 
132  N.  y.  313,  30  N.  E.  747. 

— ^where  one  of  two  deeds  of  the  same 
date,  executed  by  a  father  to  his  minor  son, 
expressly  provided  that  title  was  to  vest  on 
a  formal  future  delivery,  no  present  deliv- 
ery being  intended,  and  the  grantor  kept 
possession  of  the  family  residence,  covered 
by  the  other  deed,  and  treated  it  as  his  own, 
and  the  grantee  was  unaware  of  the  exist- 
ence of  the  deeds,  which  were  found  among 
old  bills  and  receipts,  and  not  among  val- 
uable papers.  It  was  held  that  there  was 
no  delivery  of  either  deed.  Cazassa  v.  Ca- 
zassa,  92  Tenn.  673,  20  L.R.A.  178,  36  Am. 
St.  Rep.  112,  22  S.  W.  660. 

— where  the  grantor  had  exercised  acts 
of  ownership  over  the  property  conveyed, 
until  shortly  before  his  death,  and  the  gran- 
tees, his  wife  and  son,  had  admitted  his 
ownership,  and  the  deeds  were  found,  unre- 
corded, in  his  dwelling  house,  in  a  box 
owned  and  controlled  by  him  and  in  which 
he  had  long  kept  his  private  papers,  though 
it  had  no  lock,  and  the  grantees  had  access 
to  it,  and  the  son  also  used  it  as  a  place 
of  deposit  for  his  private  papers.  Reichari 
V.  Wilhelm,  83  Iowa,  510,  50  N.  W.  19. 

— where  the  grantor,  after  executing  the 
deed,  stated  that  he  would  retain  it.  have  it 
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recorded,  and  then  send  it  to  the  grantee, 
which  he  never  did,  although,  at  the  time 
the  deed  was  executed,  the  grantee  executed 
to  the  grantor  a  mortgage  on  the  premises 
to  secure  certain  notes,  which  mortgage  was 
also  retained  by  the  grantor  (mortgagee) 
without  recording,  until  his  death, — the  ev- 
idence being  conflicting  as  to  the  grantor's 
real  intent.  Burnett  v.  Burnett,  40  Mich. 
361. 

— ^where,  although  the  grantor,  many 
years  before  his  death,  handed  the  deed  to 
the  grantee,  he  did  so  without  any  declara- 
tion of  his  purpose,  and  the  ffrantee  failed 
to  take  possession  of  the  land  and  to  pro- 
bate and  record  the  deed.  Johnson  v.  Cam- 
eron, 136  N.  C.  243,  48  S.  E.  640. 

— where  the  grantor,  upon  handing  the 
deed  to  the  grantee,  about  two  and  a  half 
years  after  its  execution,  and  asking  him 
to  read  it,  told  him  that  he  (the  grantor) 
desired  to  retain  it  in  his  own  possession 
so  that  he  might  continue  to  reside  on  the 
property  until  his  death, — even  though  the 
grantor,  after  this,  told  many  parties  that 
he  had  deeded  the  property  to  the  grantee. 
Alward  v.  Lobingier,  87  Kan.  106,  123  Pac. 
867. 

— where,  upon  the  grantor's  handing  a 
deed  of  gift  to  the  grantee,  her  daughter, 
the  latter  handed  it  back  to  her,  and  it  was 
then,  without  recording,  put  in  a  tin  box 
belonging  to  the  grantor,  and  she  continued 
to  deal  with  the  property  as  her  own,  paid 
taxes,  made  repairs,  and  kept  the  house  in- 
sured at  her  own  expense,  and  required  the 
grantee  to  pay  rent  for  the  use  of  the  prop- 
erty,— ^although  other  papers  belonging  to 
various  members  of  the  family,  including 
the  grantee's  will,  were  found  in  the  box 
with  the  deed.  Weigand  v.  Rutschke,  253 
111.  260,  97  N.  E.  641. 

And  in  the  following  cases  of  voluntary 
deeds  to  children  or  grandchildren,  it  has 
been  held  that  the  whole  evidence,  including 
the  fact  that  the  deed  in  question  was  in  the 
possession  of  the  grantor  at  his  death, 
showed  that  there  had  been  no  delivery  of 
the  deed:  Ireland  v.  Geraghty,  11  Biss.  465, 
16  Fed.  35;  Cline  v.  Jones,  111  111.  563; 
Hayes  v.  Boylan,  141   111.  400,  33  Am.  St. 
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the  finding  of  the  circuit  judge  that  there 
was  no  delivery  of  the  deed  is  against  the 
clear  preponderance  of  the  testimony.  If 
the  inference  of  nondelivery  may  be  fairly 
drawn  from  the  evidence,  the  judgment 
muBt  be  affirmed.  Delivery  is  largely  a 
question  of  intention.  Curry  v.  Oolbum, 
90  Wis.  320,  67  Am.  St.  Rep.  860,  74  N.  W. 
778;  Zoerb  v.  Paetz,  137  Wis.  69,  117  N. 
W.  793.  It  may  be  accomplished  by  words 
without  acts.  Bogie  v.  Bogie,  36  Wis.  669, 
666.  Conversely,  it  tnay  also  be  accom- 
plished by  acts  without  words.  Cemey  v. 
Pawlot,  66  Wis.  262,  28  N.  W.  183 ;  Bates  v. 
Winters,  138  Wis.  673,  120  N.  W.  498.  But 
the  grantor  must  part  with  his  dominion 
and  control  over  the  deed,  with  intention  to 
pass  title.    Curry  v.  Oolbum,  supra;  Pruts- 


man  V.  Baker,  30  Wis.  644,  11  Am.  Rep. 
592.  There  are  authorities  which  hold  that, 
when  it  is  shown  that  a  deed  has  been  prop- 
erly executed,  a  presumption  of  delivery 
arises.  Jones,  Ev.  (2d  ed.)  §50  (44.)  De- 
livery may  also  be  implied  from  circum- 
stances.   21  Cyc.  1290,  and  cases  cited. 

The  presumption  of  intention  to  deliver, 
that  might  arise  from  the  execution  of  a 
deed,  is  overcome  by  showing  that  the  gran- 
tor had  the  deed  in  his  possession  and  under 
his  control  at  the  time  of  his  death.  Shet- 
ler  V.  Stewart,  133  Iowa,  320,  107  N.  W. 
310,  110  N.  W.  682;  Fisher  v.  Hall,  41  N.  Y. 
416. 

The  inherent  weakness  in  the  case  for  the 
appellant  is  that  there  is  nothing  in  the 
testimony  tending  to  show  that  Butts  ever 


Rep.  326,  30  N.  £.  1041;  Woodward  v. 
Woodward,  8  N.  J.  Eq.  779; 

If  a  deed  was  not,  in  fact,  delivered  by 
the  f^rantor  in  his  lifetime,  but  was  found 
in  his  drawer  after  his  death,  and  there  is 
no  evidence  that  the  grantee  knew  of  its 
existence,  or  that  the  grantor  parted  with 
his  control  over  it,  there  was  no  legal  de- 
livery, although  the  grantor  intended  that 
it  should  be  delivered  after  his  death,  and 
expressed  to  a  stranger  an  intention  to  de- 
liver it,  and  the  grantee,  after  the  death  of 
the  grantor,  took  possession  of  it  and  had 
it  recorded.  Critchfleld  v.  Critchfield,  24 
Pa.  100. 

In  the  followinff  cases,  in  which  it  ap- 
pears as  a  fact  that  the  deed  in  question 
was  in  the  possession  of  the  grantor  at  his 
death,  it  was  held,  apparently  upon  the 
other  evidence,  regardless  of  this  fact,  that 
there  was  no  delivery  to  the  grantee :  Byars 
V.  Spencer,  101  111.  429,  40  Am.  Rep.  212; 
Hawes  v.  Hawes,  177  111.  409,  63  N.  E.  78; 
Walls  V.  Ritter,  180  111.  616,  54  N.  E.  565 ; 
Hollenbeck  v.  Hollenbeck,  185  111.  101,  57 
N.  E.  36;  Stone  v.  French,  37  Kan.  145,  1 
Am.  St.  Rep.  237,  14  Pac.  530;  Hall  v.  Wad- 
dill,  78  Miss.  16,  27  So.  936,  28  So.  831; 
Ligon  V.  Barton,  88  Miss.  135,  40  So.  555; 
Terry  v.  Qlover,  236  Mo.  544,  139  S.  W. 
337. 

Effect   of   attestation   clause   stating   that 
deed  was  delivered. 

The  presumption  of  delivery  of  a  deed, 
arising  from  the  attestation  of  the  witness- 
es that  it  was  signed,  sealed,  and  delivered, 
is  overcome  by  proof  that  the  grantee  was 
not  present,  nor  any  person  in  his  behalf, 
at  the  time  of  the  attestation,  and  that  the 
deed  was  retained  by  the  grantor  and  was 
in  his  possession  at  his  death.  Powers  v. 
Russell,  13  Pick.  69. 

And  where  a  deed,  although  purporting 
to  have  been  signed,  sealed,  and  delivered 
in  the  presence  of  three  witnesses,  and  al- 
though proved  and  recorded,  was  not  deliv- 
ered in  fact  at  the  time  it  was  purported  to 
have  been  executed,  and  the  grantee  was  not 
then  present,  but  the  grantor  kept  the  deed 
44  L.RJl.(N.S.) 


in  his  possession  during  his  lifetime,  and 
the  grantee,  although  in  possession  of  the 
property  as  his  own,  did  not  claim  or  hold 
under  the  deed,  and  there  was  no  evidence 
that  he  knew  of,  or  assented  to,  the  deed, 
before  the  grantor's  death, — it  was  held,  in 
Jackson  v.  Inabnit,  2  Hill,  Eq.  411,  that 
there  was  no  delivery. 

And  in  Fisher  v.  Hall,  41  N.  Y.  416, 
where  it  appeared  that  a  deed  from  a  father 
to  his  son  had  remained  in  the  grantor's 
possession  until  his  death,  and  that,  al- 
though the  attestation  clause,  subscribed  by 
two  witnesses,  stated  that  the  deed  was 
sealed  and  delivered  in  their  presence,  the 
grantee  was  not  present  at  the  time  of  the 
execution  of  the  deed,  and  remained  igno- 
rant of  its  existence  until  long  after  the 
grantor's  death,  and  the  grantor  made  no 
declaration  showing  that  he  intended  the 
instrument  to  take  effect  at  his  death,  and 
remained  in  possession  and  enjoyed  the^ 
rents  and  profits  of  the  premises, — it  was 
held  that  there  had  been  no  legal  delivery 
of  the  instrument. 

Where  grantor  was  natural  custodian. 

It  seems  that  the  circumstances  surround- 
ing a  deed  may  be  such  that  no  presumption 
against  delivery  arises  from  the  mere  fact 
that  it  was  in  the  possession  of  the  grantor 
at  his  death.  Thus,  it  has  been  held  that 
the  fact  that  a  deed  is  found  among  the  ef- 
fects of  the  grantor  after  his  death  does  not 
raise  a  presumption  against  delivery,  where 
the  grantor  reserved  an  interest  in  the 
property  conveyed,  and  therefore  had  an  in- 
terest in  the  preservation  of  the  deed. 
Cribbs  v.  Walker,  74  Ark.  104,  85  S.  W. 
244. 

And  the  mere  fact  that  a  recorded  deed  is 
found  among  the  effects  of  the  grantor  after 
his  death  is  of  no  significance  as  negativing 
delivery,  where,  shortly  after  the  date  of 
the  deed,  the  grantee,  a  resident  of  a  distant 
state,  constituted  the  grantor  his  attorney 
in  fact  to  manage,  rent,  sell,  and  convey 
the  property  described  in  such  deed.  Gus- 
tin  v.  Michelson,  55  Neb.  22,  75  N.  W.  163. 

Similarly,  where  the  husband,  by  law,  has 
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uttered  a  word  or  performed  an  act  which 
evuiced  an  intention  on  his  part  to  vest 
the  title  to  his  property  in  his  wife  prior 
to  his  death,  except  to  make  a  deed,  which 
he  carefully  locked  up  in  his  strong  box, 
the  key  of  which  he  carried  about  his  per- 
son. He  guarded  it  as  closely  as  he  did 
his  pocketbook.  When  any  money  was 
wanted  from  this,  he  apparently  did  not 
permit  his  wife  to  get  it,  but  had  his  grand- 
child bring  it  to  him  so  that  he  could  take 
out  what  money  he  saw  fit.  After  his  death, 
his  widow  was  unable  to  find  the  key.  Dur- 
ing her  lifetime  she  apparently  never  told 
anyone  that  the  deed  had  been  delivered 
to  her,  or  that  her  husband  had  said  any- 
thing to  her  evincing  an  intention  to  make 
a  delivery  during  his  lifetime.     Conceding 


that  the  testimony  of  the  attorney  should 
be  considered,  it  proves  very  little.  He 
thought  Mrs.  Butts  told  him  that  her  hus- 
band deeded  the  property  to  her.  She 
might  well  have  made  this  statement,  be- 
cause she  knew  that  her  husband  had  in 
fact  executed  a  deed,  although  there  had 
been  neither  delivery  nor  intention  to  de- 
liver. She  was  not  learned  in  the  law,  and 
might  be  wholly  ignorant  of  the  fact  that 
delivery  was  necessary  to  convey  title.  In 
any  event,  her  statement  was  correct,  if  by 
saying  that  her  husband  deeded  her  the  prop, 
erty  she  meant  that  he  had  executed  a 
deed  of  it  to  her.  The  husband  no  doubt 
intended  that  his  wife  should  have  the 
property  after  his  death,  and  told  her  that 
he  had  made  a  deed;  but  it  was  an  entirely 


the  sole  management  of  the  wife's  separate 
properly  during  the  coverture,  and  is  the 
agent  of  the  wife,  with  the  right  to  the  pos- 
session of  such  property,  and  is  the  cus- 
todian of  her  title  papers,  a  deed  from  a 
husband  to  his  wife,  duly  si^ed  and  attest- 
ed, as  between  them  and  their  heirs,  if  noth- 
ing appears  to  the  contrary,  is  sufficient  evi- 
dence of  delivery,  although  he  may  retain 
possession  until  his  death.  Brown  v.  Brown, 
61  Tex.  56. 

And  the  mere  fact  that  a  deed  of  par- 
tition among  joint  owners  of  land  is  found 
among  the  papers  of  one  of  them,  after  his 
death,  raises  no  presumption  against  the 
delivery  of  the  instrument,  because  the  de- 
cedent himself  was  entitled  to  the  posses- 
sion thereof  as  much  as  either  of  the  other 
parties.  Smith  v.  Adams,  4  Tex.  Civ.  App. 
5,  23  S.  W.  49. 

Nor  does  the  fact  that  a  trust  deed  was 
in  the  possession  of  the  grantor  at  his 
death  create  any  presumption  against  the 
idea  that  a  delivery  was  intended  at  the 
time  of  its  execution,  where  the  deed  was 
executed  by  both  parties,  and  recorded,  and 
the  grantor  was  the  cestui  que  trust  during 
his  ufetime,  and  was  more  interested  in  the 
preservation  of  the  deed  than  the  grantees, 
who  were  mere  trustees.  Scrugham  v. 
Wood,  15  Wend.  646,  30  Am.  Dec.  76. 

As  said  in  Bunn  v.  Winthrop,  1  Johns. 
Ch.  329,  a  deed  of  trust  "is  good  as  a  vol- 
untary settlement,  though  retained  by  the 
grantor  in  his  possession  until  his  death," 
where  "there  was  no  act  of  his,  either  at 
the  time  or  subsequent  to  the  execution  of 
the  deed,  which  denoted  an  intention  con- 
trary to  that  appearing  upon  the  face  of 
the  deed." 

And  the  fact  that  trust  deeds  for  the  bene- 
fit of  the  grantor  during  his  life,  and  after 
his  decease  for  the  benefit  of  his  children, 
were  in  the  safe  of  the  grantor  at  the  time 
of  his  decease,  does  not  overcome  the  in- 
ference of  delivery  from  the  facts  that  the 
deeds  were  each  executed  and  acknowledged 
by  the  trustee,  who  accepted  the  trust  es- 
tates thereby  granted  and  the  trusts  created 
and  declared,  and  covenanted  faithfully  to 
perform  the  same,  and  were  recorded. 
44  L.R.A.(N.S.) 


Bliss  ▼.  West,  68  Hun,  71,  11  N.  T.  Supp. 
374. 

Likewise,  where  a  deed  from  a  father  to 
his  son  also  provided  that  the  latter  should 
perform  certain  services  and  provide  for 
the  support  and  maintenance  of  the  grantor 
and  his  wife  during  their  lives,  as  a  condi- 
tion of  the  conveyance,'  and  it  was  signed  by 
both  parties  and  duly  witnessed,  and  the 
circumstances  show  that  the  parties  intend- 
ed it  to  take  immediate  effect,  and  it  was 
acted  upon  by  both  parties,  and  recognized 
by  the  grantor  in  his  will,  subsequently  ex- 
ecuted,— ^the  fact  that  the  grantor  retained 
it  in  his  possession  until  his  death  does  not 
negative  a  legal  delivery,  although  "in  the 
case  of  an  ordinary  legal  conveyance  the  re- 
taining possession  of  the  deed  by  the  gran- 
tor would  be  a  strong  circumstance  against 
the  presumption  of  a  delivery."  I^ger- 
wood  V.  Qault,  2  Lea,  643. 

And  the  mere  fact  that  a  deed,  duly  exe- 
cuted, attested,  and  acknowledged,  reciting 
the  payment  of  the  purchase  money,  and  al- 
so bearing,  at  the  foot,  a  receipt  therefor, 
signed,  sealed,  and  attested,  was  found,  af- 
ter the  death  of  the  grantor,  in  a  safe  in 
which  he  kept  certain  papers  belonging  to 
himself,  "is  of  the  most  feeble  significance, 
when  considered  in  the  light  of  the  testi- 
mony" that  (among  other  things)  the  safe 
was  at  no  time  in  the  exclusive  occupancy 
of  the  grantor,  but  was  in  the  dwelling 
house  of  the  family  of  the  grantee,  with 
whom  the  grantor  lived,  and  was  at  all 
times  used  as' well  by  said  family,  who  al- 
ways had  a  key  to  open  and  lock  it,  and 
was  a  receptacle  and  depository  of  the  pa- 
pers and  valuables  of  tne  said  family,  as 
well  as  of  the  grantor,  etc.;  that,  after  the 
death  of  the  grantee  and  several  years  be- 
fore the  death  of  the  grantor,  the  deed  was 
in  a  box  of  the  grantee's  wife,  with  which 
the  grantor  had  nothing  to  do;  and  that, 
after  the  grantee's  death,  his  daughter  took 
in  charge  his  papers,  and  upon  her  death 
asked  the  grantor  to  look  after  all  the  pa- 
pers and  attend  to  the  business  of  the  fam- 
ily, and  delivered  to  him  a  package  of  pa- 
pers, which  was  afterwards  kept  in  the 
safe  in  question,  and  in  which  the  deed  in 
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reasonable  inference  for  the  trial  court  to 
draw  that  Butts  meant  to  keep  the  deed 
and  the  property  under  his  control  as  long 
as  he  lived.  The  deed  was  executed  about 
three  years  before  Butts  died.  It  conveyed 
all  his  real  estate.  A  statement  made  by 
the  wife,  when  told  that  the  deed  was  no 
good  unless  giveft  to  her,  throws  some 
light  on  the  subject.  She  said:  "You  know 
how  it  always  was  with  Henry  [meaning 
her  husband],  big  I,  little  you,  he  never 
wanted  me  to  have  nothing."  The  trial 
court,  on  the  whole  evidence,  reached  the 
conclusion  that  Butts  supposed  that  a  deed 
might  be  made  to  perform  the  functions 
of  a  will,  and  that  he  wanted  to  hold  onto 
the  farm  as  long  as  he  lived,  thinking  that, 
after  his  death,  the  farm  would  go  to  the 


widow  by  virtue  of  the  deed.  Whether  this 
be  true  or  not,  the  inference  is  quite  strong 
that  Butts  did  not  intend  to  place  the  title 
to  his  property  in  his  wife  during  his  life- 
time. The  case  is  quite  similar  in  its  facts 
to  Reichart  v.  Wilhelm,  83  Iowa,  510,  60 
N.  W.  19,  in  which  it  was  held  that  there 
was  no  delivery.  Other  analogous  cases  are 
Roup  V.  Koup,  136  Mich.  385,  99  N.  W. 
389;  Bisard  v.  Sparks,  133  Mich.  587,  96 
N.  W.  728;  Anderson  v.  Anderson,  126  Ind. 
62,  24  N.  E.  1036;  Walls  v.  Ritter,  180  111. 
616,  54  N.  E.  565;  Hayes  v.  Boylan.  141  111. 
400,  33  Am.  St.  Rep.  326,  30  N.  E.  1041; 
Noble  V.  Fickes,  230  HI.  594,  603,  13  L.ILA. 
(N.S.)  1203,  82  N.  E.  950,  12  Ann.  Cas.  282; 
Oswald  V.  Caldwell,  225  HI.  224,  231,  80 
N.  E.  131. 


question  was  found,  after  the  grantor's 
death.  Cummings  v.  Glass,  162  Pa.  241,  29 
Atl.  848. 

Presumption  of  nondelivery  not  conduBive. 

It  seems  clear,  also,  that  the  presumption 
against  delivery  which  may  arise  from  the 
fact  that  a  deed  is  found  among  the  effects 
of  the  grantor  after  his  death  is  not  abso- 
lute and  conclusive,  but  only  prima  facie, 
and  subject  to  be  rebutted  by  positive  proof 
of  delivery.  Cribbs  v.  Walker,  74  Ark.  104, 
86  S.  W.  244;  Ledgerwood  v.  Oault,  supra 
(obiter). 

And  where  there  is  positive  evidence  of  a 
delivery,  the  fact  that  the  deed  was  in  the 
possession  of  the  grantor  at  his  death  is 
but  slight  evidence  to  the  contrary.  Wells 
v.  American  Mortg.  Co.  109  Ala.  430,  20 
So.  136. 

Facts  showing  delivery,  though  grantor  had 
possession  of  deed  at  his  death. 

Although  the  deed  was  in  the  grantor's 
possession  at  his  death,  it  has  been  held, 
under  the  facts  and  circumstances  indicated, 
that  there  had  been  a  legal  delivery: — 

— where  the  grantor  handed  the  deed  to 
the  grantee,  and  told  him  to  have  it  re- 
corded, or,  by  words  or  acts  or  both,  trans- 
ferred the  control  of  the  deed  to  him,  and 
it  was  accepted  by  him.  Tyler  v.  Hall,  106 
Mo.  313,  27  Am.  St.  Rep.  327,  17  S.  W.  319. 

— where  the  grantor  went  to  the  grantee 
and  handed  her  the  deed,  to. carry  out  his 
definite  purpose  thereby  to  deliver  it  to  her, 
although  it  was  thereafter  returned  to  the 
grantor,  and  retained  by  him  for  safe  keep- 
ing, and  was  not  recorded  until  after  his 
death.  Upton  v.  Merriman,  116  Minn.  358, 
133  N.  W.  977  Ann.  Cas.  1913B,  491 
(obiter). 

'  — ^where  the  grantor,  acting  upon  the  ad- 
vice of  his  attorney,  actually  handed  the 
deed  to  his  wife,  the  grantee,  with  intent  to 
accomplish  a  legal  delivery,  after  which  it 
was  agreed  that  the  grantor  should  take  the 
deed  and  put  it  away  in  his  safe,  where  it 
should  remain  until  his  death.  Cribbs  v. 
Walker,  supra. 
44  L.RJ^.(N.S.); 


— ^where  the  deed  had  been  delivered  to 
the  grantee,  who  subsequently  delivered  it 
to  the  grantor  for  the  purpose  of  having  it 
put  on  record  in  the  proper  ofiice,  but  the 
grantor  died  soon  after  without  having  re- 
corded the  deed;  and  the  grantor,  after  the 
execution,  delivery,  and  return  of  the  deed 
to  him,  made  a  will  wherein  he  made  spe- 
cific devises  of  all  his  property,  but  did  not 
mention  the  property  conveyed  by  said  deed. 
Austin  V.  Fendall,  2  MacArth.  362. 

— ^where  there  is  evidence  that  there  had 
been  a  complete  delivery,  and  the  grantor's 
apparent  possession  is  explained  by  evidence 
that  the  grantee  was  an  unmarried  son  of 
the  grantor  and  lived  with  him,  and  that 
the  deeds  were  where  the  grantee  might 
naturally  keep  his  papers.  Phillips  v.  Phil- 
lips, 50  Mo.  603. 

— where  a  scrivener,  at  the  time  of  the 
execution  of  deeds  in  the  nature  of  a  vol- 
untary statement,  asked  the  grantor  if  he 
knew  that  he  was  deeding  his  property  to 
the  grantee  absolutely,  to  which  the  grantor 
replied  that  he  understood  the  transaction 
thoroughly  and  had  confidence  in  the  gran- 
tee, and  thereafter,  at  the  suggestion  of  the 
scrivener,  after  the  deeds  were  executed  and 
acknowledged,  handed  them  to  the  grantee, 
saying:  "There  are  the  deeds  to  my  proper- 
ty which  I  give  to  you;"  and  the  grantee 
accepted  them  and  still  had  possession  of 
them  when  the  scrivener  left  the  house,  a 
littld  later;  and  a  memorandum  prepared 
for  the  grantor  to  sign,  but  which  he  did  not 
sign  lest  it  should  be  regarded  as  a  will, 
stated  that  he  vested  the  title  to  certain  of 
the  property  covered  by  the  deeds  in  the 
grantee  therein,  although,  after  the  execu- 
tion of  the  deeds,  the  grantor  continued  in 
possession  of  the  property  described  therein, 
up  to  the  time  of  his  death.  Ward  v. 
Conklin,  232  111.  553,  83  N.  E.  1058. 

And  the  testimony  of  the  scrivener  that 
certain  deeds  were  delivered  to  the  grantees, 
taken  in  connection  with  the  facts  that  the 
deeds  were  voluntary  conveyances,  and  that 
some  of  the  grantees  were  minors,  and  the 
further  fact  that  all  of  the  deeds  were  re- 
corded almost  immediately  after  their  exe- 
cution, overcomes  any  presumption  arising 
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If  it  should  be  held  that  a  lesser  de- 
gree of  proof  of  delivery  is  required  between 
husband  and  wife  tlian  in  other  cases,  we 
would  still  be  unable  to  say  that  the  find- 
ings of  the  circuit  judge  were  against*  the 
clear  preponderance  of  the  evidence. 

Judgment  affirmed. 

Kerwln,  J.,  dissenting  (Filed  February 
26,  1913)  : 

The  deed  in  question  was  duly  made, 
signed,  and  sealed  in  1905,  and  placed  in  a 
bureau  drawer  in  the  house  occupied  as  the 
home  of  the  husband  and  wife,  grantor  and 
grantee.  This  drawer  was  kept  locked,  and 
the  key  carried  by  the  grantor  husband. 
The  grantor  died  intestate  in  1908,  leav- 
ing   the    deed    in    the    drawer.     After    his 


death,  it  was  taken  therefrom  by  the  grantee 
and  recorded.  The  property  covered  by  the 
deed  was  the  homestead.  The  grantee  died 
in  1910.  The  only  question  involved  is 
whether  the  deed  was  delivered  to  the 
grantee.  Where  a  deed  is  found  in  the 
possession  of  the  grantee  after  death  of 
the  grantor,  there  is  a  presumption  of  de- 
livery. Jones,  Ev,  (2d  ed.)  §  50  (44) ;  Dev- 
lin, Deeds,  3d  ed.  §§261,  262,  269;  Dale  v. 
Lincoln,  62  111.  22;  Pitts  v.  SheriflF,  108  Mo. 
110,  18  S.  W.  1071;  Wall  v.  Wall,  30  Miss. 
91,  64  Am.  Dec.  147;  Stevens  v.  Hatch,  6 
Minn.  64,  Gil.  19.  The  fact  that  a  deed  is 
found  in  the  possession  of  a  grantor  does 
not  always  rebut  the  presumption  of  deliv- 
ery, if  such  possession  is  consistent  with 
delivery.     Bunnell  v.  Bunnell,  111  Ky.  666, 


from  the  facts  that  the  deeds  were,  after 
having  been  recorded,  in  the  possession  of 
the  grantor's  attorneys,  and  were  found 
among  his-  papers  and  effects,  in  his  safe  de- 
posite  box,  after  his  death,  and  that  he  con- 
tinued to  exercise  dominion  over  the  prop- 
erty up  to  the  time  of  his  death.  Spencer 
V.  Razor,  251  111.  278,  96  N.  E.  300. 

Nor  does  the  mere  fact  that  a  voluntary 
conveyance  is  found  among  the  papers  of 
the  grantor  after  his  death,  although  the 
grantee  is  an  adult,  rebut  the  presumption 
that  the  deed  was  delivered,  arising  from 
proof  of  the  facts  that  the  grantor  pur- 
chased the  premises  for  the  purpose  and 
with  the  intention  of  giving  them  to  the 
grantee;  that  as  soon  as  the  former  ac- 
quired title  he  executed  the  deed  in  ques- 
tion; that,  soon  after,  said  deed  was  seen 
in  the  possession  of  grantee,  who  also  was 
in  possession  of  the  premises  almost  im- 
mediately after  the  grantor's  purchase  there- 
of; and  that  the  deed  was  placed  where  it 
was  found,  within  the  apparent  dominion 
and  control  of  the  grantor,  by  the  grantee; 
there  being  no  evidence  that  the  deed  was 
not  delivered  or  that  the  grantor  did  not 
intend  that  it  should  at  once  become  ef- 
fective. Henry  v.  Henry,  215  111.  205,  74 
N.  E.  126. 

And  where  a  husband,  for  the  purpose  of 
settling  the  income  of  certain  property  upon 
his  wife,  executed  a  conveyance  of  the  prop- 
erty to  a  third  person,  and  procured  the 
latter,  on  the  same  day  and  as  a  part  of  the 
same  transaction,  to  execute  a  deed  thereof 
to  a  trustee,  in  trust  for  the  sole  and  sepa- 
rate use  of  the  wife,  upon  which  trust  deed 
an  acceptance  of  the  trust  by  the  trustee 
was  indorsed,  a  delivery  of  the  first  deed 
from  the  grantor  to  his  grantee,  who  be- 
came the  grantor  in  the  trust  deed,  must  be 
presumed  from  such  facts,  although  the 
first  grantor  continued  in  possession  of  the 
property  during  his  lifetime,  and  received 
the  rents  thereof,  and  the  deeds  were  found 
among  his  papers  after  his  death.  Ewing 
v.  Buckner,  76  Iowa,  407,  41  N.  W.  164. 

bi  Toms  v.  Owen,  52  Fed.  417,  where  a 
husband,  being  indebted  to  his  wife,  had  ex- 
ecuted a  conveyance  to  her  of  all  his  prop- 
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erty,  which  conveyance  was  found,  after  his 
death,  in  his  office  safe,  in  an  envelop 
which  contained  valuable  papers  of  his  wife, 
as  well  as  papers  of  his  own,  and  it  further 
appeared  that  he  was  the  custodian  of  the 
grantee's  securities  and  valuable  papers, 
which  were  kept  in  his  office  safe,  and  that, 
two  years  after  the  execution  of  the  con- 
veyance in  question,  the  grantor,  by  his 
will,  formally  declared  that  he  had  executed 
and  delivered  to  his  wife  such  conveyance, — 
it  was  held  that  the  conveyance  had  been 
duly  delivered. 

And  where  a  mother  had  signed  and  ac- 
knowledged a  deed  of  her  home  to  one  of 
her  daughters,  who  lived  with  her,  and 
placed  the  instrument  in  a  wardrobe  used 
by  herself  and  the  daughter  jointly,  in  the 
room  occupied  by  them  together,  in  the 
home  conveyed,  although  the  daughter  knew 
nothing  of  the  deed  until  the  mother,  being 
about  to  go  on  a  journey,  from  which  she 
never  returned,  said  to  her  that  she  had 
given  her  the  home,  and  told  her  where  the 
deed  was,  saying  that,  if  anything  happened, 
she  wanted  her  to  know  where  the  deed  was, 
— it  was  held,  in  Young  v.  Elgin,  —  Miss. 
— ,  27  So.  595,  that  there  had  been  a  valid 
delivery. 

And  in  Saffold  v.  Home,  72  Miss.  470, 
18  So.  433,  where  it  appeared  that  a  deed  of 
an  undivided  interest  in  certain  property, 
which  was  among  the  grantor's  papers  at 
the  time  of  his  death,  was,  together  with 
the  certificate  of  acknowledgment  that  it 
was  signed,  sealed,  and  delivered,  written 
by  the  grantor  himself;  that  it  was  also 
signed  and  sealed  by  the  grantees,  and  was 
recorded;  that  the  grantor  and  the  grantees 
all  lived  in  the  same  house;  and  that  the 
grantor,  in  several  different  conversations, 
recognized  the  interest  of  the  grantees, — it 
was  held  that  there  was  a  delivery  of  the 
deed,  notwithstanding  evidence  that  the 
grantor  also  made  contrary  statements,  sold 
parcels  of  lands  in  his  own  name,  and  paid 
taxes  on  them. 

Where  an  owner  of  land,  having  made 
provision  for  his  children  by  a  former  mar- 
riage by  conveying  to  them  real  estate  in- 
tended to  constitute  their  shares  of  his  eB- 
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64  S.  W.  420,  05  S.  W.  607;  Davis  v.  Davis, 
92  Iowa,  147,  60  N.  W.  607;  Brown  v. 
Brown,  61  Tex.  66;  Reed  v.  Smith,  125  Cal. 
491,  68  Pac.  139. 

While  it  is  true  that  there  must  be  a  de- 
livery in  all  cases  to  make  a  valid  deed,  a 
manual  passing  of  the  deed  to  the  grantee 
is  not  always  necessary.  There  may  be  a 
valid  delivery  by  words  or  acts  of  the 
grantor,  with  intent  to  deliver,  though 
there  be  no  manual  passing  of  the  deed  to 
the  grantee.  Le  Saulnier  v.  Loew,  53 
Wis.  207,  10  N.  W.  146;  Zoerb  v.  Paetz,  137 
Wis.  69,  117  N.  W.  793;  Bates  v.  Winters, 
138  Wis.  673,  120  N.  W.  498;  Klabunde 
V.  Casper,  139  Wis.  491,  121  N.  W.  137; 
Austin  V.  Austin,  106  Wis.  680,  81  N.  W. 
1012;  Chase  v.  Woodruff,  133  Wis.  656,  126 
Am.  St.  Rep.  972,  113  N.  W.  973;  Bogie  v. 
Bogie,  36  Wis.  669.  In  Bogie  v.  Bogie, 
supra,  it  is  said:  "As  a  deed  may  be  de- 
livered to  a  party  without  words,  so  may 
a  deed  be  delivered  by  words  without  any 
act  of  delivery."    In  Curry  v.  Colbum,  99 


Wis.  320,  67  Am.  St.  Rep.  860,  74  N.  W. 
778,  this  court  said:  "The  question  of  de- 
livery is  largely  of  intention."  In  21  Cyc. 
1290,  it  is  said:  "The  deed  of  the  husband 
to  'the  wife  should  be  executed,  acknowl- 
edged, and  recorded  in  accordance  with  the 
local  laws.  The  deed  must,  of  course,  be 
delivered;  but  delivery  may  be  implied 
from  the  circumstances  of  the  case  and 
from  the  conduct  of  the  parties." 

If  the  possession  of  the  grantor  is  con- 
sistent with  delivery,  the  presumption  of 
deliirery  may  still  obtain,  and  will  prevail 
until  overcome  by  sufficient  evidence. 
Brewster  on  Conveyancing,  §298,  and 
cases  there  cited.  Any  evidence  tending  to 
show  delivery,  uncontradicted  or  unim- 
peached,  is  sufficient  under  the  circum- 
stances of  the  instant  case.  In  the  case  at 
bar  there  is  no  evidence  sufficient  to  over- 
come the  presumption  of  delivery  arising 
from  the  making  and  sealing  of  the  deed. 
On  the  contrary,  the  evidence  produced 
tends  to  prove  delivery. 


tate,  executed  a  deed  conveying  certain 
lands  to  his  four-year-old  son  by  a  second 
marriage,  reserving  to  himself  the  life  use 
thereof,  and  thereafter  frequently  expressed 
his  determination  that  this  infant  son 
should  have  the  property  in  question;  and 
he  left  a  will  devising  to  this  son  his  per- 
sonal property,  but  making  no  disposition 
of  the  realty,  and,  four  or  five  days  before 
his  death,  told  another  son  that  he  had  his 
property  all  fixed,  and  that  the  deed  and 
will  would  be  found  in  a  certain  chest, — it 
was  held,  in  Newton  v.  Bealer,  41  Iowa,  334, 
that  the  deed  was  valid  and  effective. 

And  in  Goodman  v.  Skelton,  2  Tenn.  Ch. 
App.  283,  a  deed  from  a  father  to  his  sons, 
reserving  a  life  estate  in  the  grantor,  was 
held  to  have  been  legally  delivered,  where 
the  grantees  were  present  at  the  signing 
and  witnessing  thereof,  and  one  of  the  sub- 
scribing witnesses,  after  submitting  the  in- 
strument to  a  lawyer,  as  directed  by  the 
grantor,  handed  it  to  one  of  the  grantees  to 
convey  to  the  grantor,  who,  upon  the  re- 
ceipt thereof,  placed  it  in  a  receptacle  where 
he  kept  his  valuable  papers  and  also  those 
of  his  sons,  the  grantees,  in  which  it  re- 
mained until  his  death;  and  the  grantor,  in 
looking  over  the  papers  in  this  receptacle, 
on  one  or  more  occasions,  said  to  one  of  the 
grantees,  "Here  is  your  deed;  you  will 
know  where  to  find  it  if  anything  happens;" 
and  the  facts  show  that  both  the  fatner  and 
the  sons  believed  that  all  had  been  done 
that  was  necessary  to  be  done  to  give  va- 
lidity to  the  instrument,  and  that  it  was 
held  by  the  father  for  the  sons  as  their 
agent. 

And  in  Horn  v.  Gartman,  1  Fla,  73,  where 
it  was  contended  that  a  certain  deed  of  gift 
was  invalid  because  there  had  been  no  suf- 
ficient delivery  thereof  in  law,  inasmuch  as, 
although  it  had  been  presented  by  the 
grantee  to  the  recording  officer  for  re^istra- 
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tion,  yet  it  was  produced  at  the  trial  by  the 
executors  of  the  grantor,  under  a  notice 
from  the  grantees,  from  which  fact  it  was 
insisted  that  the  jury  should  presume  it 
was  in  the  possession,  custody,  and  control 
of  tlie  grantor  at  his  death,  and  was  found 
among  his  papers  by  his  executors, —  it  was 
held  that  the  fact  that  the  deed  had  been 
presented'  by  llie  grantee  to  the  recording 
officer  for  registration,  and  was  recorded, 
was  sufficient  evidence  of  delivery,  and  that 
the  fact  that  it  was  produced  at  the  trial 
by  the  executors  of  the  grantor  under  notice 
did  not  alter  the  case. 

Evidence    not    sufficient    to    overcome    pre- 
sumption  of  nondelivery. 

The  presumption  of  nondelivery  arising 
from  the  grantor's  possession  of  a  deed  at 
her  death  is  not  overcome  by  evidence  that 
the  grantor,  having  held  the  deed  because 
the  grantee  was  heavily  in  debt,  finally  of- 
fered it  to  him,  but  he  told  her  that  he 
thought  perhaps  she  better  hold  it  longer, 
as  he  was  more  in  debt  than  ever  before, 
whereupon  the  grantor  took  the  deed  and 
put  it  back  in  her  box,  and,  upon  a  subse- 
quent visit  of  the  grantee,  told  him  that  she 
was  going  to  give  him  the  deed  before  he 
went  home,  and  wanted  him  to  take  it  be- 
fore he  went,  which,  however,  he  did  not 
do.  Dudley  v.  Nickerson,  107  Me.  26,  78 
Atl.  100. 

And  the  mere  facts  that  the  grantor,  dur- 
ing his  lifetime,  spoke  of  the  land  as  having 
been  sold  to  the  person  named  in  the  deed 
as  grantee,  and  that,  after  the  signing  of 
the  deed,  the  grantee  named  therein  went 
into  possession,  are  not  sufficient  to  estab- 
lish a  delivery  of  a  deed  found  in  tiie  gran- 
tor's possession  at  his  death.  McLaughlin 
V.  MoManigle,  63  Tex.  553.  A.  a  W. 
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There  is  no  direct  evidence  that  the  deed 
was  not  delivered.  The  case  is  made  to 
turn,  in  the  opinion  of  the  court,  upon  the 
fact  that  the  deed  was  kept  in  the*  drawer 
to  which  the  grantor  carried  the  key.  This, 
in  my  opinion,  does  not  overcome  the  pre- 
sumption of  delivery,  arising  from  the  mak- 
ing of  the  deed,  upon  the  imdisputed  facts 
of  the  case.  Aside  from  the  making  of  the 
deed,  all  the  circumstances  support  the  pre- 
sumption of  delivery.  The  property  was 
the  homestead,  consisting  of  74  acres  of 
agricultural  land,  worth  about  $3,000,  prob- 
ably not  more  than  sufficient  to  properly 
maintain  the  grantee  during  the  balance 
of  her  life.  The  husband,  grantor,  made 
no  will,  but  allowed  the  deed  to  remain  in 
the  drawer  for  a  period  of  about  three  years 
and  until  his  death.  Had  he  not  intended 
a  delivery,  doubtless  he*  would  have  made 
some  other  disposition  of  the  property. 
Under  the  settled  doctrine  of  this  court,  no 
manual  passing  of  the  deed  to  the  wife, 
grantee,  was  necessary.  Delivery  could  be 
made  by  words,  with  the  intention  of  de- 
livery without  any  other  act  on  the  part  of 
the  grantor.  On  making,  signing  and  seal- 
ing the  deed,  the  grantor  could  make  de- 
livery by  words  expressing  his  intention  to 
deliver  to  the  grantee.  The  undisputed  evi- 
dence shows  there  was  delivery. 

The  respondents  proved  the  declarations 
of  the  grantee  to  the  effect  that  the  gran- 
tor, her  husband,  deeded  the  property  to  her. 
The  only  inference  that  can  be  drawn  from 
this  evidence  is  that  the  deed  was  delivered. 
The  undisputed  evidence  further  shows  that 
the  grantee  understood  the  property  was 
deeded  to  her  from  the  time  the  deed  was 
made,  and  so  reported  to  the  scrivener  who 
drew  her  will,  and  caused  the  property  to 
be  included  in  it.  The  grantee  also  said, 
in  a  conversation  shortly  after  the  death  of 
her  husband,  that  he  did  not  make  a  will, 
but  "he  has  made  a  deed  and  deeded  the 
property  to  me."  This  evidence,  standing 
alone,  proves  delivery.  But  it  is  said  that 
the  statements  given  in  the  same  connec- 
tion by  the  grantee,  to  the  effect  that  her 
husband  never  gave  her  the  deed,  but  kept 
it  locked  in  a  drawer,  and  that  she  was  un- 
able to  find  the  key,  are  sufficient  to  over- 
come the  declaration  that  her  husband  had 
deeded  the  property  to  her.  This  position 
is  untenable.  Her  evidence  clearly  meant 
that  she  never  had  manual  possession  of  the 
deed,  and  was  not  inconsistent  with  her 
statement  that  the  property  had  been 
deeded  to  and  was  owned  by  her.  If  there 
was  a  delivery,  the  title  could  not  be 
devested  by  any  act  of  the  grantor.  Keep- 
ing the  deed  in  the  drawer  was  consistent 
with  delivery;  the  grantor  acting  as  cus- 
todian of  the  deed,  since  he  desired  that  it 
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should  not  be  recorded  during  his  life. 
That  the  husband  should  act  as  custodian 
of  the  wife's  valuable  papers  is  not  unusual, 
but,  on  the  contrary,  under  the  circum- 
stances of  this  case  would  reasonably  be 
expected.  The  drawer  was  the  usual  and 
proper  place  to  keep  valuable  papers  of  hus- 
band iand  wife,  and  the  place  where  the 
deed  would  naturally  and  probably  be  kept. 
It  does  not  appear  that  there  was  any 
other  place  for  the  safe-keeping  of  such 
an  instrument.  Under  these  circumstances, 
there  should  have  been  some  proof  negativ- 
ing the  presumption  of  intended  delivery  to 
the  wife,  arising  from  the  relationship  and 
situation  of  the  parties,  and  this  proof  was 
not  produced.  The  case  was  tried  and  de- 
cided as  if  the  presumptions  were  the  other 
way.  Moreover,  it  is  not  established  that 
the  wife,  grantee,  did  not  have  access  to 
the  drawer.  There  is  no  direct  testimony 
that  she  was  excluded  from  it,  or  did  not 
have  access  to  it.  The  only  evidence  on 
the  point  is  that  her  husband  carried  the 
key,  and  the  negative  evidence  of  witnesses 
that  they  never  saw  the  wife  go  to  the 
drawer  in  person.  But  it  appears  from  the 
evidence  that,  whenever  she  desired,  she 
sent  her  grandson  to  her  husband,  and  got 
the  key,  and  had  the  drawer  unlocked. 
One  witness  testified:  "My  mother  caused 
the  drawer  to  be  unlocked  when  she  wanted 
to  get  money  out  of  it.  That  is  where  pa 
kept  his  money."  The  drawer  was  spoken 
of  as  Henry's  drawer,  meaning  grantor's 
drawer.  Grantee  would  say  to  her  grand- 
son, ''Get  your  key  and  go  to  Henry's 
drawer,"  and  the  grandson  testified  that  he 
would  unlock  the  drawer  for  grantee  per- 
haps once  a  month.  The  testimony  gen- 
erally is  that  she  sent  her  grandson  to  her 
husband  for  the  key  when  she  needed 
money,  procured  the  money,  and  returned 
the  key  to  her  husband. 

It  is  said,  in  the  opinion  of  the  court, 
that  it  does  not  appear  that  the  husband 
ever  gave  the  key  to  his  wife  for  any  pur- 
pose. It  does  not  appear,  however,  from 
the  evidence,  that  he  did  not  give  his  wife 
the  key  and  allow  her  access  to  the  drawer. 
It  is  also  said,  in  the  majority  opinion, 
that  it  does  not  appear  that  the  husband, 
grantor,  ever  uttered  a  word  evincing  an 
intention  to  vest  title  in  his  wife,  the 
grantee.  There  is  nothing  in  the  evidence 
showing  that  he  ever  uttered  a  word  evinc- 
ing an  intention  inconsistent  with  vesting 
title  in  the  grantee.  The  evidence  of  the 
wife  that  he  had  deeded  the  property  to  her, 
together  with  the  presumption  arising  from 
the  making  of  the  deed,  clearly  establishes 
the  execution  and  delivery  of  the  deed  to 
her. 

Shetler  v.  Stewart,  133  Iowa,  320,  107  N. 
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W.  310,  110  N.  W.  682,  is  cited  in  the  opin- 
ion of  the  court  as  authority  to  the  point 
that  the  presumption  of  intention  to  de- 
liver, arising  from  execution  of  a  deed,  is 
overcome  by  showing  that  the  grantor  had 
the  deed  in  his  possession  and  under  his 
control  at  the  time  of  his  death.  An  exam- 
ination of  this  case,  however,  will  show 
that  it  is  readily  distinguishable  from  the 
case  at  bar.  In  that  case  the  deeds  were 
made  and  placed  in  the  private  box  of 
the  grantor,  and  remained  there  during  his 
life,  and  the  grantees  had  no  knowledge 
that  such  deeds  were  made  until  after  his 
death,  and  there  was  no  evidence  of  deliv- 
ery. To  the  same  effect  is  Fisher  v.  Hall, 
41  N.  Y.  416,  also  cited  in  the  opinion  of 
the  court. 

The  following  cases  are  relied  upon  in 
the  opinion  of  the  court,  but  I  think  an 
examination  of  them  will  show  that  they 
are  distinguishable  from  the  instant  case: 
In  Reichart  v.  Wilhelm,  83  Iowa,  610,  50 
N.  W.  19,  there  was  a  contest  by  the  credi- 
tors of  the  alleged  grantor,  and  that  ques- 
tion was  controlling.  In  Roup  v.  Roup,  136 
Mich.  385,  99  N.  W.  389,  it  was  established 
that  the  deeds  were  not  to  be  recorded  until 
after  the  death  of  the  grantor,  and  that  the 
object  of  making  was  to  avoid  the  expense 
of  administration.  Bisard  v.  Sparks,  133 
Mich.  587,  95  N.  W.  728,  is  a  case  where  it 
was  agreed  that  a  deed  to  an  infant  be  re- 
tained by  the  grantor,  in  his  possession 
and  under  his  control,  until  his  death;  the 
father  of  the  infant,  however,  having 
knowledge  of  the  deed,  and  having  been 
instructed  by  the  g^rantor  to  have  the  deed 
recorded  if  anything  happened  to  him 
(grantor).  Anderson  v.  Anderson,  126  Ind. 
02,  24  N.  E.  1036,  is  where  deeds  were  seen 
in  the  private  drawer  of  grantor  by  the 
grantees;  but  after  the  death  of  the  gran- 
tor the  deeds  could  not  be  found.  Held  no 
delivery.  In  Walls  v.  Ritter,  180  111.  616, 
64  N.  E.  665,  it  was  held  that  the  mere 
fact  of  the  grantee  in  a  deed  producing  a 
key  to  the  grantor's  safety  deposit  box 
after  the  latter's  death,  in  which  box  was 
found  a  sealed  envelop  containing  the 
deed,  did  not  prove  delivery.  Hayes  v.  Boy- 
Ian,  141  111.  400,  33  Am.  St.  Rep.  326,  30 
N.  E.  1041,  is  a  case  where  deed  was  made 
by  the  grantor  to  bis  three  sons.  He 
handed  it  to  his  son  Charles,  saying:  "Take 
this  deed  and  put  it  in  our  box  at  the 
bank."  The  grantor  did  no  other  act 
evincing  delivery,  but  requested  Charles  not 
to  let  the  other  grantees  know  anything 
about  the  matter  until  after  his  death; 
the  grantor  retaining  possession  and  control 
of  the  lands  until  his  death.  Held  no  de- 
livery. Noble  V.  Fickes,  230  111.  594,  13 
L.R.A.(N.S.)  1203,  82  N.  E.  950,  12  Ann. 
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Cas.  282,  involved  the  question  of  whether 
the  instrument  was  good  as  a  testamentary 
disposition  of  the  property, — whether  it 
was  g6od  as  a  will.  Oswald  v.  Caldwell, 
225  m.  224,  80  N.  E.  131,  also  involved  the 
question  of  whether  the  instrument  was 
good  as  a  testamentary  disposition  of  the 
property. 

It  is  doubtless  true  that,  if  the  deed  were 
found  in  possession  of  the  grantor  at  time 
of  his  death,  without  explanation,  there 
would  be  presumption  of  nondelivery.  But 
the  facts  here  raise  presumption  of  deliv- 
ery, and  that  presumption  has  not  been 
overcome.  The  wife  understood  the  prop- 
erty had  been  deeded  to  her,  that  it  was 
her  property.  The  evidence  shows  this,  and 
this  evidence  is  undisputed.  Her  evidence 
that  she  never  had  the  deed  merely  meant 
that  it  had  been  kept  in  her  husband's 
drawer,  where  it  might  and  probably  would 
be  kept  in  case  the  husband  intended  deliv- 
ery. The  key  to  the  drawer  was  not  found 
until  about  ten  days  after  his  death. 

Besides  these  statements  were  drawn  out 
after  she  had  been  told  that  if  she  did  not 
have  the  deed,  and  it  was  not  recorded,  the 
property  was  not  hers.  There  is  no  ques- 
tion of  creditors  or  testamentary  disposi- 
tion in  this  case.  All  the  equities  favor  ex- 
ecution and  delivery  of  the  deed.  It  was 
the  natural  and  probable  thing,  under  the 
undisputed  facts,  for  the  husband  to  have 
done.  The  attack  on  the  deed  was  delayed 
until  death  had  closed  the  mouth  of  the 
grantee,  so  her  evidence  could  not  be  pro- 
duced. 

But  even  without  her  evidence,  and  as  the 
record  stands,  I  am  convinced  that  the  clear 
preponderance  of  the  evidence  establishes 
that  the  deed  was  delivered;  therefore  the 
judgment  below  should  be  reversed. 

I  am  authorized  to  say  that  Siebecker 
and  Timlin,  JJ.,  concur  in  this  dissent. 


IDAHO  SUPKEKE  COURT. 

W.   W.    FERBRACHE,    Respt., 

V. 

DRAINAGE   DISTRICT   NO.   5   OF   BON- 
NER  COUNTY  et  al.,  Appts. 

(23  Idaho,  85,  128  Pac.   563.) 

elections  —  drainage  district  —  quali- 
fication of  voters. 

1.  Section  2448,  Rev.  Codes,  which  pro- 
vides, among  other  things,  that  the  qualifi- 
cation of  voters  voting  at  an  election  held 
for  the  purpose  of  establishing  a  drainage 
district  shall  be  as  follows :    "Every  natural 

Headnotes  bv  Stewabt,  Ch.  J. 
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person  of  legal  age,  who  is  the  bona  fide 
owner  of  40  acres  or  a  smaller  tract  of  real 
estate  within  the  limits  of  such  district  as 
established  by  the  boards  of  county  commis- 
sioners, shall  be  entitled  to  one  yote,  and 
such  person  shall  be  entitled  to  an  addition- 
al yote  for  each  40  acres  of  real  estate 
owned  as  aforesaid  in  excess  of  the  first 
40  acres;  but  if  it  be  found  that  the  fore- 
going proyisions  in  this  section  as  to  qual- 
ifications of  yoters  are  inyalid,  then  such 
qualifications  shall  be  as  follows:  Eyery 
natural  person  of*  legal  age  who  is  a  bona 
fide  owner  of  real  estate  within  the  limits 
of  said  district,  as  established  by  said  board 
of  county  commissioners,  shall  be  entitled 
to  one  vote" — ^is  in  contravention  of  the 
Constitution  of  Idaho,  and  violates  §  2, 
art.  6,  and  §  20,  art.  1,  and  §  4,  art.  6,  of 
the  Constitution  of  Idaho. 

Same  ^  constitutional  proTislon. 

2.  Section  2,  art.  6,  of  the  Constitution 
provides:    ''Except  as  in  this  article  other- 


wise provided,  every  male  or  female  citizen 
of  the  United  States,  twenty-one  years  old, 
who  has  actually  resided  in  this  state  or 
territory  for  six  months,  and  in  the  county 
where  he  or  she  offers  to  vote,  thiriy  days 
next  preceding  the  day  of  election,  if  regis- 
tered as  provided  by  law,  is  a  qualified 
elector ;  and  until  otherwise  provided  by  the 
legislature.     ,     ,     ,** 

Same  —  property  qualification. 

3.  Section  20,  art.  1,  of  the  Constitution 
provides:  "No  property  qualification  shall 
ever  be  required  for  any  person  to  vote  or 
hold  office  except  in  school  elections  or  elec- 
tions creating  indebtedness." 

Same  —  legislative  qualifications. 

4.  Section  4,  art.  6,  of  the  Constitution 
provides:  "The  legislature  may  prescribe 
qualifications,  limiiations,  and  conditions 
for  the  right  of  suffrage  additional  to  those 
prescribed  in  this  article,  but  shall  never 
annul  any  of  the  pr.ovisions  in  this  article 
contained." 


Note,  —  Constitutionality  of  statute  pre- 
scribing property  quoMfifiation  on 
right  to  vote  on  establishment  of 
drainage  district. 

As  to  the  procedure  for  the  establishment 
of  drains  and  sewers,  see  note  in  60  L.RJI. 
161*. 

A  careful  search  has  disclosed  but  few 
cases  considering  the  question  of  the  con- 
stitutionality of  a  statute  prescribing  a 
property  qualification  for  voters  in  elec- 
tions for  the  establishment  of  drainage  dis- 
tricts, and  none  in  which  the  constitutional 
prohibition  against  the  requirement  of  such 
a  qualification  for  voters  was  as  broad 'as 
that  in  Febbbache  v.  Dbainaoe  Dist.  And 
while  the  decision  in  that  case  is,  perhaps, 
warranted  in  the  view  the  court  took  that 
the  provisicms  of  the  Constitution  as  to  the 
qualification  of  voters  were  intended  to  ap- 
ply not  only  to  state  elections,  but  to  elec- 
tions held  by  the  legal  subdivisions  of  the 
state,  it  would  seem  that  a  different  result 
might  have  been  reached  upon  principle. 

Since  ordinarily  drainage  districts  are 
not  established  for  political  or  governmental 
purposes,  but  as  a  mere  scheme  for  conduct- 
ing works  of  public  improvement:  and 
since,  also,  the  costs  of  such  improvements 
are  made  a  charge  against  the  lands  bene- 
fited thereby, — ^the  right  to  a  voice  in  the 
establishment  of  the  districts  where  given 
by  the  legislature  is  clearly  more  of  a 
private  or  property  right  than  a  public  or 
political  one.  So,  where  the  legislature 
seeing  fit  to  grant  this  voice  in  the  creation 
of  the  districts  and  limit  it  to  those  who 
will  have  to  pay  the  costs  of  the  improve- 
ments, chooses  election  in  preference  to 
some  other  reasonable  and  equally  effective 
mode  of  accomplishing  its  purpose,  the 
right  to  vote  in  sucli  election  can  hardly 
be  considered  such  an  exercise  of  the  elec- 
tive franchise  as  that  contemplated  by  a 
general  constitutional  prohibition  against 
the  requirement  of  a  property  qualification 
for  voters. 
44  L.RJl.(N.S.) 


So,  in  People  ex  rel.  Sels  v.  Reclamation 
Dist.  117  Cal.  114,  48  Pac.  1016,  a  provi- 
sion in  the  law  creating  reclamation  dis- 
tricts, that  those  interested  in  the  lands 
and  who  must  pay  for  the  improvements 
should  determine  by  an  election  whether  the 
improvements  should  be  made,  was  held  not 
to  constitute  an  exercise  of  the  elective 
franchise  so  as  to  render  the  law  unconsti- 
tutional and  void,  because  requiring  a 
property  qualification.  The  court  said: 
"The  district,  as  already  said,  was  part  of 
a  scheme  for  conducting  public  work,  and 
not  for  self-government.  In  regard  to  street 
work  and  other  local  improvements,  it  has 
often  been  provided  that  the  work  shall  only 
be  done  upon  the  application  of  .  .  . 
the  owners  of  land ;  and  if  the  law  had  pro- 
vided that  the  owners  could  elect  a  com- 
mittee of  their  number  to  superintend  the 
work,  I  do  not  see  how  it  could  change  the 
principle.  This  could  not  constitute  an  ex- 
ercise of  the  elective  franchise,  which  is 
the  matter  to  which  the  constitutional  pro- 
visions have  reference.  The  general  public 
has  an  interest  in  the  reclamation  of  swamp 
and  overflowed  land.  Nevertheless,-  it  is 
one  of  those  public  enterprises  which  re- 
sults in  a  benefit  to  private  lands,  and  there- 
fore the  cost  is  made  a  charge  upon  such 
land.  That  those  who  are  specially  inter- 
ested and  who  must  pay  for  the  improve- 
ment are  heard  upon  the  question  as  to 
whether  it  shall  be  done,  and  are  permitted 
to  appoint  those  who  shall  superintend  it, 
is  not  unusual,  nor  would  it  constitute  an 
exereise  of  the  elective  franchise." 

And  in  State  ex  rel.  Harris  v.  Hanson, 
80  Neb.  724,  115  N.  W.  294,  where  the  con- 
stitutionality of  an  act  providing  that  in 
elections  for  the  establishment  of  drainage 
districts  and  the  selection  of  officers  thereof 
any  person  might  cast  one  vote  for  each 
acre  of  land  or  fraction  thereof,  and  for 
each  plotted  lot  which  he  might  own  or 
have  an  easement  in,  was  questioned  on  the 
ground  that  the  right  to  vote  in  such  elec- 
tions was  limited  to  property  owners,  con- 
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Drainage  district  —  creation  —  statu- 
tory provisions. 

5.  By  the  proviaioos  of  title  15,  Rev. 
Codes,  vol.  1  (§§  2444-2483),  the  legisla- 
ture intended  to  provide  for  the  organiza- 
tion and  creation  of  drainage  districts,  and 
such  districts  are  to  be  created  out  of  ter- 
ritory of  the  state,  and  are  legal  subdivi- 
sions of  the  entire  state;  and,  by  the  crea- 
tion of  such  districts  under  the  statute, 
certain  steps  are  to  be  taken,  including  an 
election  for  the  creation  of  said  district  and 
for  commissioners  of  said  district  and  the 
issuance  of  bonds,  and  a  process  of  govern- 
ment and  improvement  is  provid^  for. 
These  various  provisions  clearly  bring  a 
drainage  district  within  the  class  recog- 
nized and  approved  by  this  court  in  a  num- 
ber of  cases. 

Statute  ^  unconstitutionality  in  part  — 
effect. 

6.  If  the  different  sections  and  provisions 


trary  to  the  provisions  of  the  Bill  of  Rights, 
that  all  elections  should  be  free  and  with- 
out hindrance  or  impediment  to  the  right 
of  a  qualified  voter  to  exercise  the  elective 
franchise,  and  that  every  male  person  of  the 
age  of  twenty-one  years  or  upward  who  was 
a  citizen  of  the  United  States  (or  a  person 
of  foreign  birth  if  he  had  legally  declared 
his  intention  of  becoming  a  citizen  at  least 
thirty  days  prior  to  an  election),  and  who 
had  resided  in  the  state  six  months  and  in 
the  county  precinct  or  ward  for  the  legal 
term,  should  be  an  elector,  the  court  in  sus- 
taining the  validity  of  the  law  said:  "It 
is  apparent  that  the  constitutional  qualifi- 
cations of  electors  was  prescribed  in  that 
instrument  for  the  purpose  of  determining 
who  is  entitled  to  vote  for  the  ofiicers  pre- 
scribed by  the  Constitution  itself.  And, 
again,  a  reclamation  district  could  be  es- 
tablished and  put  into  operation  without 
the  calling  of  an  election.  The  l^islature 
might  have  chosen  some  other  mode  for 
the  formation  of  the  district,  which,  if 
reasonable  in  its  terms,  would  be  effective 
without  the  calling  of  an  election  of  prop- 
erty owners.  It  might  have  been  left  to  an 
administrative  body,  such  as  the  county 
board.  Because  the  legislature  chose  this 
particular  mode,  it  cannot  be  said  that  the 
formation  of  the  district  was  illegel  because 
electors  of  the  district  owning  no  real  es- 
tate were  barred  from  participating  there- 
in, or  because  each  property  owner  was  giv- 
en a  vote  for  each  acre  or  lot  of  land  he 
owned.  The  legislature  may  provide  for 
the  election  of  the  ofiicers  not  named  in  the 
Constitution  by  means  other  than  the  popu- 
lar vote  of  electors." 

And  when  the  same  case  was  again  before 
the  court  in  80  Neb.  738, 117  N.  W.  412,  and 
affirmed,  the  following  pertinent  language 
was  used:  "The  act  under  consideration 
does  not  call  for  an  exercise  of  the  elective 
franchise  such  as  is  provided  for  in  the 
Constitution.  It  prescribes  a  manner  by 
which  the  property  owners  may  determine 
what  persons  shall  have  charge  of  the  in- 
tended improvements.  The  directors  pro- 
44  L.RA.(N.S.) 


of  a  legislative  act  are  connected  in  subject- 
matter  dependent  upon  each  other  and  des- 
ignated to  operate  for  the  same  purpose,  or 
are  otherwise  so  dependent  in  meanins  that 
it  cannot  be  presumed  that  the  legislature 
would  have  passed  one  without  the  other, 
then  if  one  part  falls  the  entire  act  must 
falL 

(December  9,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  'for  Bonner  County 
in  plaintiff's  favor  in  an  action  brought  to 
enjoin  defendants  from  issuing  warrants  or 
incurring  expenses  in  connection  with  a  pro- 
posed drainage  system,  and  to  enjoin  the 
filing  of  a  petition  to  assess  the  damages 
and  benefits  made  to  cover  the  drainage  of 
lands  in  the  district.  Afiirmed. 
The  facts  are  stated  in  the  opinion. 


vided  for  by  the  act  are  not  public  officers, 
in  the  sense  that  they  have  charge  and  con- 
trol of  the  political  affairs  of  their  con- 
stituents. This  is  one  'of  several  modes 
resorted  to  by  the  different  legislatures  in 
providing  a  manner  for  the  organization  of 
drainage  districts.  The  formation  of  the 
district  is  not  for  the  purpose  of  govern- 
ment, but  for  the  purpose  of  constructing  a 
public  improvement,  after  the  proper  gov- 
ernmental body  has  determined  that  the 
same  would  be  of  public  utility.  As  here- 
tofore said,  the  law  might  have  provided 
for  the  improvement  of  the  district  at  the 
expense  of  the  benefited  property,  without 
giving  to  the  property  owners  any  vote 
whatever.  Such  being  possible,  it  seems  im- 
material what  manner  of  voting  is  pre- 
scribed, when  the  legislature  sees  fit  to 
give  that  privilege." 

In  People  ex  rel.  Chapman  v.  Sacramen- 
to Drainage  Dist.  155  Cal.  373,  103  Pac. 
207,  it  is  held,  citing  People  ex  rel.  Sels 
V.  Reclamation  Dist.  117  Cal.  114,  48  Pac. 
1016,  that  a  provision  of  a  drainage  law 
restricting  the  right  to  vote  for  drainage 
commissioners  to  the  owners  of  real  proper- 
ty within  the  district  is  not  violative  of  a 
constitutional  provision  prohibiting  the  re- 
quirement of  a  property  qualification  for  a 
voter.  The  court  said:  "The  assessments 
are  for  local  improvements,  not  for  general 
purposes  of  taxation,  and  the  legislature 
permits  the  landowners  to  appoint  their 
own  agents.  The  method  whicn  it  imposes 
upon  the  landowners  in  making  the  selection 
is  wholly  within  its  control:  for,  as  has 
been  said,  it  is  not  compelled  to  give  the 
landowners  any  voice  in  that  selection." 

And  in  Mound  City  Land  &  Stock  Co.  v. 
Miller,  170  Mo.  240,  60  L.R.A.  190,  94  Am. 
St.  Rep.  727,  70  S.  W.  721,  a  provision  of  a 
drainage  act  givingr  each  owner  in  the  d*v 
trict  one  vote,  in  the  election  of  officers,  lor 
every  acre  of  land  owned  by  him^  is  sus- 
tained. 

The  last  two  cases  cited,  hdwever,  al- 
though included  in  this  note,  are  not  within 
its  scope.  W.  W.  A. 
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Mr.  B.  S.  Bennett  for  appellants. 
Mr.  £.  W.  Wheelan  for  respondent. 

Stewart,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  brought  this  action  in  the 
district  court  of  Bonner  county  for  the  pur- 
pose of  enjoining  the  appellants,  drainage 
district  No.  5  of  Bonner  county  and  the 
drainage  commissioners  of  the  district,  from 
issuing  warrants  or  incurring  expenses  in 
connection  with  the  proposed  drainage  sys- 
tem of  said  district,  and  also  enjoining 
and  restraining  the  commissioners  from 
filing  a  petition  in  the  district  court  for 
the  purpose  of  having  the  assessment  of 
damages  and  benefits  made  to  cover  the 
drainage  of  lands  embraced  in  the  district. 
It  was  alleged  in  the  complaint  that  the 
drainage  district  No.  6,  Bonner  county,  be 
adjudged  and  declared  not  to  be  a  valid 
and  duly  organized  drainage  district,  and  it 
was  asked  that  the  acts  of  the  drainage  dis- 
toict  performed  by  commissioners  since  its 
organization  be  declared  to  be  void  and  of 
no  force  or  eifect. 

The  complaint  alleges  the  facts  to  be  as 
follows:  That  the  respondent  is  the  owner 
of  land  within  the  drainage  district  No.  6  of 
Bonner  county,  Idaho;  that  on  February  1, 
1011,  a  petition  for  the  formation  of  drain- 
age district  No.  5  in  Bonner  county,  Idaho, 
was  filed  with  the  board  of  county  com- 
missioners of  that  county;  that  thereafter 
the  board  of  county  commissioners  consid- 
ered said  petition  and  established  said  dis- 
trict by  an  order  duly  entered  upon  the 
records  of  the  proceedings  of  said  board; 
that  prior  to  the  entering  of  said  order  an 
election  was  held  in  said  drainage  district 
under  §  2448  of  the  Revised  Codes  of  Idaho 
under  a  notice  issued  by  the  board  of  com- 
missioners of  Bonner  county,  which  notice, 
among  other  things,  specified  that  the  elec- 
tion would  be  conducted  in  accordance  with 
the  general  election  laws  of  the  state  of 
Idaho,  and  all  persons  possessing  the  quali- 
fications described  in  §2448  of  the  Revised 
Codes  of  Idaho  would  be  entitled  to  vote 
thereat  in  the  manner  prescribed  by  law, 
and  that  said  election  was  held  on  the  28th 
day  of  March,  1011;  that  the  result  of  said 
election  was  canvassed  by  the  commission- 
ers, and  an  order  made  by  the  board  declar- 
ing the  territory  embraced  within  the  boun- 
daries thereof  to  be  duly  organized  as  drain- 
age district  No.  5  of  Bonner  County,  Idaho, 
and  declaring  C.  G.  Reeder,  E.  E.  Elliott, 
and  W.  B.  Hawkins  commissioners  of  said 
drainage  district;  that  the  commissioners 
qualified  as  such  and  took  their  oath  of 
office  and  issued  warrants  to  cover  expenses 
alleged  to  have  been  incurred  in  the  pay- 
ment of  services  rendered  bv  engineers  in 
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drawing  plans  and  specifications  for  a  drain- 
age system  for  the  land  embraced  within 
the  limits  of  the  said  drainage  district,  and 
to  cover  expenses  of  procuring  abstracts  of 
title  to  lands  and  for  other  purposes,  the 
exact  amount  of  which  warrants  is  un- 
known to  plaintiff,  but  it  is  alleged  on  in- 
formation to  exceed  the  sum  of  $3,500; 
that  an  annual  election  was  held  on  the  6th 
of  December,  1011,  for  the  commissioners 
of  said  drainage  district,  and  that  Joseph 
Parent,  E.  E.  Elliott  and  Mrs.  Frances 
Wells  claim  to  be  the  duly  qualified  and 
elected  commissioners  of  said  district,  and 
they  are  threatening  to  issue-  other  warrants 
for  expenses  incurred  by  them  in  formulat- 
ing plans  and  specifications,  and  are  threat- 
ening to  file  a  petition  for  the  purpose  of 
procuring  an  assessment  of  benefits  against 
the  land  within  said  district  by  the  system 
of  drainage  proposed  to  be  adopted  by  said 
board  of  commissioners;  and  that  the  acts 
pertaining  to  the  organization  of  said  drain- 
age district  are  illegal  and  of  no  force  and 
effect,  for  the  reason  that  no  valid  statute 
of  Idaho  prescribes  the  method  of  voting 
for  or  against  the  organization  of  any 
drainage  district.  The  answer  to  this  com- 
plaint consists  of  all  the  proceedings  had 
in  relation  to  the  organization  of  the  drain- 
age district,  showing  that  all  proceedings 
are  in  strict  compliance  with  the  terms  of 
the  statute  as  contained  in  §§  2444  to  2452, 
inclusive,  of  the  Revised  Codes. 

A  demurrer  was  filed  to  the  answer  on 
the  ground  that  the  facts  therein  are  not 
sufilcient  to  constitute  a  defense  to  the 
cause  of  action,  for  the  reason  that  it  ap- 
pears «f rom  the  answer  that  all  persons  pos- 
sessing the  qualifications  prescribed  by 
§2448  of  the  Codes  of  Idaho  shall  be  en- 
titled to  vote  and  be  permitted  to  vole  at 
the  election  of  the  organization  of  said  dis- 
trict, and  that  said  section  is  unconstitu- 
tional and  void  in  that  it  violates:  (a)  The 
provisions  of  §  1,  art.  6,  of  the  Constitution 
of  the  state  of  Idaho;  (b)  it  violates  the 
provisions  of  §  2,  art.  6,  of  the  Constitution 
of  the  state  of  Idaho;  (c)  it  violates  the 
provisions  of  §  20,  art.  1,  of  the  Constitution 
of  the  state  of  Idaho;  (d)  it  violates  the 
provisions  of  §4,  art.  6,  of  the  Constitution 
of  the  state  of  Idaho.  The  demurrer  was 
sustained  on  all  the  grounds  specified.  The 
appellants  declined  to  amend,  and  stood  on 
their  answer.  Judgment  was  entered  ac- 
cordingly. This  appeal  is  from  the  judg- 
ment sustaining  the  demurrer,  and  also  the 
judgment. 

This  case  is  a  friendly  contest,  and  the 
only  question  presented  is  whether  §  2448 
of  the  Revised  Codes  is  unconstitutional, 
and  whether  the  organization  of  a  drain- 
age district  under  said  §2448  is  valid. 
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Section  2448  prescribes  the  qualifications 
of  voters  voting  at  the  election  held  for 
the  purpose  of  determining  whether  the 
drainage  district  shall  be  established  as 
follows:  "Every  natural  person  of  legal 
age  who  is  the  bona  fide  owner  of  40 
acres  or  a  smaller  tract  of  real  estate  with- 
in the  limits  of  such  district  as  established 
by  the  board  of  county  commissioners  shall 
be  entitled  to  one  vote,  and  such  person 
shall  be  entitled  to  an  additional  vote  for 
each  40  acres  of  real  estate  owned  as  afore- 
said in  excess  of  the  first  40  acres."  This 
same  section  contains  an  alternative  as  to 
qualification:  "If  it  be  found  that  the  fore- 
going provisions  of  this  section  as  to  qual- 
ifications of  voters  are  invalid,  then  such 
qualifications  shall  be  as  follows:  Every 
natural  person  of  legal  age  who  is  a  bona 
fide  owner  of  real  estate  within  the  limits 
of  said  district,  as  established  by  said  board 
of  county  commissioners,  shall  be  entitled 
to  one  vote."  It  is  also  provided  in  §  2448 
that  the  same  qualification  of  voters  is  re- 
quired for  the  election  of  drainage  commis- 
sioners as  is  required  in  the  organization 
of  the  district,  and  that  such  provision 
shall  also  apply  to  all  succeeding  electiors 
held  under  the  title.  We  will  first  consider 
whether  such  section,  in  fixing  the  qualifi- 
cation of  voters  at  elections  held  in  accord- 
ance with  title  15  relating  to  drainage  d'la- 
tricts,  commencing  with  §  2444,  and  extend- 
ing to  and  including  §  2483,  is  in  viola- 
tion of  §  2,  art.  6,  of  the  Constitution,  and 
§20,  art.  1,  of  the  Constitution. 

The  first  section  thus  referred  to  is  as 
follows:  "Except  as  in  this  article  other- 
wise provided,  every  male  or  female  citizen 
of  the  United  States,  twenty-one  years  old, 
who  has  actually  resided  in  this  state  or 
territory  for  six  months,  and  in  the  county 
where  he  or  she  offers  to  vote,  thirty  days 
next  preceding  the  day  of  election,  if  regis- 
tered as  provided  by  law,  is  a  qualified  elec- 
tor; and  until  otherwise  provided  by  the 
legislature,  women  who  may  have  the  qual- 
ifications prescribed  in  this  article  may  con- 
tinue to  hold  such  school  offices  and  vote  at 
such  school  elections  as  provided  by  the 
laws  of  Idaho  territory." 

Section  20,  art.  1,  of  the  Constitution 
reads  as  follows:  "No  property  qualification 
shall  ever  be  required  for  any  person  to 
vote  or  hold  office  except  in  school  elections 
or  elections  creating  indebtedness."  It 
will  thus  be  seen  that  under  the  provisions 
of  §2,  art.  6,  the  qualifications  of  an  elec- 
tor are:  That  he  or  she  must  be  a  citizen 
of  the  United  Stutos,  twenty-one  years  old, 
and  must  have  resided  in  the  state  six 
months,  and  in  the  county  where  he  or  she 
offers  to  vote  thirtv  days,  and  that  he  or 
she  must  be  registered  as  provided  by  law. 
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It  will  also  be  observed  that  §2448  does 
not  require  that  a  voter  be  a  citizen  of  the 
United  States,  or  that  he  is  a  resident  in 
the  state  or  county  at  all;  the  only  qual- 
ification being  that  he  is  the  bona  fide 
owner  of  real  estate  within  the  limits  of 
such  district.  This  is  a  clear  violation  of 
the  provisions  of  §2,  art.  6,  of  the  Consti- 
tution, and  was  without  the  power  or  au- 
thority of  the  legislature  to  prescribe.  It 
will  also  be  observed  that  §2448  prescribes 
that  the  voter  must  be  a  bona  fide  owner  of 
40  acres  or  a  smaller  tract  of  real  estate 
within  the  limits  of  such  district  as  estab- 
lished by  the  board  of  county  commission- 
ers, or  if  such  provision  is  unauthorized, 
then  the  voter  must  be  a  bona  fide  owner 
of  real  estate  within  the  limits  of  said  dis- 
trict as  established  by  said  board  of  county 
commissioners.  It  will  thus  be  seen  that 
this  provision  is  clearly  in  violation  of  §20, 
art.  1,  of  the  Constitution,  which  provides: 
"No  property  qualification  shall  ever  be  re- 
quired for  any  person  to  vote  or  hold  office 
except  in  school  elections  or  elections  creat- 
ing indebtedness." 

Also  §4,  art.  6,  which  prescribes:  ''The 
legislature  may  prescribe  qualifications,  lim- 
itations, and  conditions  for  the  right  of 
suffrage  additional  to  those  prescribed  in 
this  article,  but  shall  never  annul  any  of 
the  provisions  in  this  article  contained." 
The  qualifications  prescribed  by  the  pro- 
visions of  article  6,  of  which  §4  is  a  part, 
are  that  a  legal  voter  is  every  male  or 
female  citizen  of  the  United  States,  twenty- 
one  years  old,  who  has  actually  resided  in 
this  state  or  territory  for  six  months,  and 
in  the  county  where  he  or  she  offers  to 
vote  thirty  days  next  preceding  the  day 
of  election,  if  registered  as  provided  by  law. 
By  the  provisions  of  §  4,  art.  6,  of  the  Con- 
stitution, the  legislature  has  the  right  to 
prescribe  qualifications,  limitations,  and 
conditions  for  the  right  of  suffrage  addition- 
al to  those  prescribed  in  this  article  (that 
is,  article  6),  but  shall  never  annul  any  of 
the  provisions  in  this  article  contained. 
Under  this  provision  of  §4,  the  legislature 
is  prohibited  from  adding  qualifications,  lim- 
itations, and  conditions  for  the  right  of 
suffrage  additional  to  those  prescribed  in 
this  article,  and  §20  of  article  1  of  the 
Constitution  provides  that  no  property 
qualification  shall  ever  be  required  for  any 
person  to  vote  or  hold  office,  except  in 
school  elections  or  elections  creating  indebt- 
edness. This  property  qualification,  fixed 
by  the  provisions  of  §2448,  clearly  violates 
§  20,  art.  1,  and  §  4,  art.  6,  of  the  Constitu- 
tion. The  purpose  of  the  act  now  under 
consideration,  which  provides  for  the  crea- 
tion and  organization  of  a  drainage  district, 
is  not  an  act  alone  creating  an  indebted- 
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ness.  Wliile  it  is  true  that  a  drainage  dis- 
trict is  given  power  to  vote  bonds,  yet  be- 
fore bonds  can  be  issued  the  district  must 
be  created,  and  the  primary  object  of  the 
act  is  the  creation  of  a  drainage  district 
and  its  government,  in  the  same  way  as 
similar  organizations  are  organized,  such 
as  irrigation  districts,  good  road  districts, 
and  improvement  districts.  Section  2448  of 
the  Revised  Codes  clearly  violates  §20,  art. 
1,  and  §4,  art.  6,  of  the  Constitution. 

In  the  case  of  Pioneer  Irrig.  Dist.  v. 
Walker,  20  Idaho,  605,  119  Pac.  304,  this 
court  had  under  consideration  §2  of  an  act 
approved  March  6,  1911  (Laws  1911,  p. 
461),  which  prescribes  the  qualifications  of 
a  voter  at  the  time  of  the  election  at  which 
he  oiTers  to  vote  in  an  irrigation  district,  in 
which  the  voter  was  required  to  be  a  holder 
of  land  embraced  in  the  district.  A  com- 
parison of  §2  of  the  act  of  March  6th, 
supra,  with  §2448,  will  disclose  the  fact 
that  §2  of  the  act  relating  to  the  organi- 
zation of  an  irrigation  district  is  more 
nearly  like  the  constitutional  provision  than 
§  2448,  for  in  the  former  the  voter  is  limited 
to  citizenship  of  the  United  States  and  resi- 
dence in  the  state,  while  the  only  qualifi- 
cation provided  by  §2448  is  the  ownership 
of  land  within  the  district.  In  that  case 
this  court  said:  ''The  Constitution  of  this 
state  was  adopted  by  the  people  of  the  en- 
tire state  and  was  for  the  government  of 
the  people  of  the  state,  and  the  provisions 
therein  found  are  intended  to  apply  to  the 
entire  state,  unless  otherwise  provided,  and 
to  every  legal  subdivision  thereof,  whether 
created  by  the  Constitution  or  the  legisla- 
ture. The  provisions  of  the  Constitution 
with  reference  to  the  qualification  of  voters 
were  intended  to  apply  not  only  to  state 
elections,  but  to  elections  held  by  the  legal 
subdivisions  of  the  state.  There  is  no  sep- 
arate or  distinct  qualification  provided  by 
the  Constitution  for  voters  at  elections 
held  in  counties,  cities,  villages,  or  other 
municipalities.'^ 

An  examination  of  title  15  of  Rev.  Codes, 
vol.  1,  entitled  "Drainage  Districts,"  shows 
that  by  the  provisions  of  the  several  sec- 
tions of  said  title  the  legislature  provides 
for  the  organization  and  creation  and  gov- 
ernment of  drainage  districts,  and  that  such 
districts  are  to  be  created  out  of  territory 
of  the  state,  and  are  legal  subdivisions  of 
the  entire  state;  and,  by  the  creation  of 
such  districts  under  the  statute,  certain 
steps  are  to  be  taken,  including  an  election 
for  the  creation  of  said  district,  and  for 
the  election  of  commissioners  of  said  dis- 
trict, and  the  issuance  of  bonds,  and  a 
process  of  government  and  improvement  is 
provided  for.  These  various  provisions 
clearly  bring  a  drainage  district  within 
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the  class  recognized  and  approved  by  this 
court  in  a  number  of  cases. 

In  the  case  of  Shoshone  Highway  Dist.  v. 
Anderson,  22  Idaho,  109,  126  Pac.  219,  this 
court  had  under  consideration  an  act  of 
the  legislature  providing  for  the  organiza- 
tion of  highway  districts,  and  in  that  case 
this  court  held,  in  speaking  of  the  character 
of  a  highway  district:  ''A  highway  district 
...  is  not  a  municipality  such  as  the 
county,  city,  town,  or  village,  but  is  an  en- 
tirely different  kind  of  municipality  created 
for  a  specific  purpose.  Fenton  v.  Ada  Coun- 
ty, 20  Idaho,  392,  119  Pac.  41;  Boise  Irrig. 
&  Land  Co.  v.  Stewart,  10  Idaho,  38,  77 
Pac.  25,  321;  Hettinger  v.  Good  Road  Dist. 
19  Idaho,  313,  113  Pac.  721." 

In  this  latter  case  and  the  case  of  Pioneer 
Irrig.  Dist.  v.  Walker,  the  identical  ques- 
tions involved  upon  this  appeal  have  been 
considered  and  decided.  It  will  thus  be  seen 
that  a  similar  statute  to  the  one  now  in 
question,  and  with  like  provisions,  where 
the  object  and  purposes  of  the  acts  were 
practically  the  same  aa  in  the  present  case, 
were  considered  by  this  court,  and,  under 
the  rule  in  those  cases,  a  drainage  district 
is  not  strictly  a  municipality,  such  as  a 
county,  city,  town,  or  village,  but  is  an  en- 
tirely different  kind  of  municipality  created 
within  the  state  by  law  for  a  specifle  pur- 
pose. 

It  is  argued,  however,  in  this  case  that, 
notwithstanding  the  provisions  of  §  2448  are 
in  contravention  of  the  Constitution,  yet 
we  are  asked  that  the  law  as  a  whole  should 
be  sustained  by  the  court  and  the  general 
laws  of  the  state  applied  to  the  holding 
of  the  elections  provided  in  said  act.  This 
contention  is  not  well  founded,  and  cannot 
be  sustained  by  the  court,  for  the  reason 
that  the  provisions  found  in  §2448  fixing 
the  qualifications  of  voters  voting  upon 
the  question  of  organization  is  a  specific 
requirement  of  the  legislative  enactment, 
and  no  doubt  was  an  inducement  for  the 
passage  of  such  act,  for  it  is  provided  in  the 
act  in  said  section  that,  if  the  first  quali- 
fication fixed  is  found  unconstitutional,  an- 
other provision  is  prescribed,  which  is  like- 
wise a  violation  of  the  Constitution,  and  if 
one  of  the  qualifications  was  not  the  inten- 
tion of  the  legislature,  and  the  second  qual- 
ification is,  and  such  latter  qualification  is 
in  violation  of  the  statute,  it  is  evidence 
that  the  general  laws  relating  to  elections 
should  not  be  applied,  and  this  provision 
would  defeat  the  constitutionality  of  the 
entire  act. 

It  is  also  settled  in  this  state  that  if  the 
provisions  of  an  act  are  connected  in  sub- 
ject-matter, dependent  on  each  other,  and 
I  designed  to  operate  for  the  same  purpose. 
'  or  are  otherwise  so  dependent  in  meaning 
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that  it  cannot  be  presumed  that  the  legisla- 
ture would  have  passed  one  without  the 
other,  then  if  one  part  falls  the  entire  act 
must  fall.  Ballentine  y.  Willey,  3  Idaho, 
496,  95  Am.  St.  Rep.  17,  31  Pac.  994;  Knight 
V.  Trigg,  16  Idaho,  256,  100  Pac.  1060; 
Gillesby  ▼.  CSanyon  County,  17  Idaho,  586, 
107  Pac.  71.  If,  therefore,  taking  this  stat- 
ute as  a  whole,  it  clearly  appears  that  §  2448 
was  considered  and  recognized  by  the  leg- 
islature as  an  important  and  integral  part 
thereof,  and  so  connected  in  subject-matter 
with  other  provisions  of  the  act,  and  other 
provisions  were  so  dependent  upon  §  2448 
that  it  cannot  be  presumed  that  the  legis- 
lature would  have  passed  said  act  with  such 
section  omitted,  then  the  entire  act  must 
fall. 

For  these  reasons,  the  judgment  in  this 
case  is  affirmed.  Costs  awarded  to  respond- 
ent* 

SuIllTaii,  J^  cononrs. 


KANSAS  SUPRBME  COURT. 
MARY  E.  EENNErr,  Appt, 

V. 

MRS.  HOWARD  KIDD  et  aL 

[(87  Kan.  652,  125  Pac.  36.) 

Will  ^  interested  witness  ~  fraternal 
order. 

1.  A  provision  in  a  will  giving  property 
to  a  local  camp  of  Modern  Woodmen  is 
not  void  because  the  will  was  witnessed  by 
members  of  the  camp. 

Same  —  capacity  of  legatee. 

2.  Fraternal  insurance  orders  being  un- 
der the  rules  and  restrictions  of  the  stat- 

Headnotes  by  West,  J. 


ute,  such  local  camp  is  not  competent  to 
take  and  hold  property  given  to  it  by  will ; 
its  legal  source  of  income  being  dues,  pre- 
miums, and  assessments. 

Fraternal  society  ~  right  to  hold  prop- 
erty. 

3.  Under  §§  1832-1834,  Gen.  Stat.  1909, 
auch  eamp  is  authorized  to  hold  only  such 
real  estate,  including  buildings,  as  may  be 
necessary  to  provide  suitable  accommoda- 
tions for  holding  meetings  and  transacting 
business,  although  such  necessary  buildings 
may  be  used  in  part  for  other  purposes. 

Will  —  incapacity  of  legatee  —  right  of 
heir. 

4.  Where  a  testator  has  attempted  to  de- 
vise and  bequeath  to  such  camp  real  and 
personal  property,  his  heirs  may  affirma- 
tively or  defensively  assert  the  invalidity  of 
such  provision  and  the  inability  of  the  camp 
to  take  thereunder. 

(July  6,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Geary  County  in 
defendants'  favor  in  an  action  brought  to 
set  aside  the  will  of  John  C.  Kennett,  de- 
ceased.   Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  lice  Monroe,  W.  S.  Roark,  and 
Carr  W.  Taylor,  for  appellant: 

The  devise  to  the  Modern  Woodmen  Camp 
is  void  because  the  will  was  attested  by 
its  two  principal  officers,  Seley  and  Hicks. 

Kessler's  Estate,  221  Pa.  314,  128  Am. 
St.  Rep.  741,  70  Atl.  770,  15  Ann.  Cas.  791 ; 
Fetterhoff's  Estate,  228  Pa.  536,  77  Atl. 
826. 

Undue  influence  was  exerted  to  disinherit 
the  children  and  secure  the  property  for  the 
camp  and  the  other  beneficiaries. 

Edwards  v.  Edwards,  63  N.  J.  Eq.  224,  49 
Atl.  819;  Medill  v.  Snyder,  61  Kan.  16,  78 
Am.  St.  Rep.  306,  58  Pac.  962. 


Note,  —  Right  to  ^[uestion  power  of  eoV' 
poration  to  take  hy  will  property  in 
excess  of  its  charter  authority. 

This  note  is  supplemental  to  notes  to 
Hanson  v.  Little  Sisters  of  the  Poor,  32 
L.R.A.  293,  and  Hubbard  v.  Worcester  Art 
Museum,  9  L.R.A.(N.^.)  689. 

As  shown  in  the  notes  referred  to,  the 
cases  are  in  confiict  as  to  the  right  of  any 
person  or  corporation ,  other  than  the  state, 
to  question  the  power  of  a  religious  or 
charitable  corporation  to  take  by  will  prop- 
erty in  excess  of  its  charter  authority.  This 
conflict,  however,  to  a  great  extent  arises 
from  the  different  policies  of  the  various 
states  with  reference  to  the  validity  in  gen- 
eral of  devises  to  such  corporations.  In 
some  states,  testamentary  gifts  to  charitable 
corporations  are  favored,  while  in  others 
the  right  to  make  such  gifts  as  well  as  the 
power  of  the  corporation  to  receive  same  is 
restricted  by  statute. 
44  LJUL(NJ9.i 


Where  the  policy  of  the  state  is  not  favor- 
able to  such  aisposition  by  a  testator  of  his 
property,  the  heir,  legatee,  or  other  person 
interested  in  the  devolution  of  the  subject- 
matter  of  a  devise  or  bequest  to  a  corpora- 
tion should  the  devise  or  bequest  be  held 
invalid,  may  raise  the  question  as  to  power 
of  the  corporation  to  take  the  property. 

In  addition  to  the  cases  referred  to .  in 
the  notes  mentioned,  this  doctrine  is  sus- 
tained by  Kennett  v.  Kidd,  and  also  Proc- 
tor V.  Methodist  Episcopal  Church,  226  Mo. 
51,  123  S.  W.  862,  holding  that  the  surviv- 
ing heirs  of  a  testator  to  whom  the  devised 
real  estate  would  otherwise  descend,  are 
entitled  to  question  the  title  of  a  religious 
corporation  to  the  real  estate  devised,  where 
the  devise  never  took  effect  because  the  cor- 

{>oration  was  legally  incapable  of  taking  or 
lolding  the  devised  property  for  the  pur- 
poses and  uses  for  which  it  was  devised; 
and  also  Re  Eldredge,  55  Misc.  636,  106  N. 
Y.  Supp.  1036,  holding  that  any  person  who 
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This  will  is  an  unnatural  one,  because 
all  of  the  property  of  the  decedent  is  de- 
vised and  bequeathed  to  strangers,  and  his 
children  are  by  its  terms  practically  disin- 
herited. 

Meier  v.  Buchter,  197  Mo.  68,  6  L.RA. 
(N.S.)  202,  94  S.  W.  883,  7  Ann.  Cas.  892; 
Schouler,  Wills,  3d  ed.  §77;  1  Underbill, 
Wills,  §105;  Page,  Wills,  §385;  Aylward 
V.  Briggs,  145  Mo.  604,  47  S.  W.  610;  1 
Redfield,  Wills,  4th  ed.  516. 

Messrs.  J.  V.  Humphrey,  F.  li.  Wil- 
liams, and  Simon  A  McClnre,  for  appel- 
lees: 

The  preponderance  of  evidence  is  in  favor 
of  appellees  and  against  the  contestants  of 
the  will  upon  every  issue  of  fact  involved 
in  the  case. 

Kempf  V.  Koppa,  74  Kan.  155,  85  Pac. 
806;  Carmen  v.  Knight,  85  Kan.  19,  116 
Pac.  231;  Thompson  v.  Ish,  99  Mo.  160,  17 
Am.  St.  Rep.  562,  12  S.  W.  510;  Underbill, 
Wills,  §135. 

The  will  was  not  induced  by  undue  in- 
fluence. 

Ginter  v.  Ginter,  79  Kan.  721,  22  L.R.A. 
(N.S.)  1024,  101  Pac.  634;  Kerr  v.  Kerr,  85 
Kan.  460,  116  Pac.  880;  Underhill  on  Wills, 
§114;  Schouler,  Wills,  §79. 

A  devise  or  bequest  to  the  Modern  Wood- 
men is  not  a  gift  to  Seley  and  to  Hicks 
in  such  form  and  in  such  manner  that  they 
are  disqualified  under  the  statute. 

Quinn  v.  Shields,  62  Iowa,  129,  49  Am. 
Rep.  141,  17  N.  W.  437;  Hawkins  v.  Haw- 
kins, 54  Iowa,  443,  6  N.  W.  899;  Lanning 
V.  Gay,  70  Kan.  353,  78  Pac.  810,  85  Pac. 
407;  18  Am.  &  Eng.  Enc.  Law,  738;  Jones 
▼.  Habersham,  63  Ga.  146;  Warren  v.  Bax- 
ter, 48  Me.  193;  Loring  v.  Park,  7  Gray, 
42;  Hawes  v.  Humphrey,  9  Pick.  360,  20 
Am.  Dec.  481;  Cornwell  v.  Isham,  1  Day, 
35,  2  Am.  Dec.  50;  Re  Holt,  56  Minn.  33, 
22  L.RJI.  481,  45  Am.  St.  Rep.  434,  67  N.  W. 


219;  Davenport  v.  Davenport,  116  La.  1009, 
114  Am.  St.  Rep.  578,  41  So.  240. 

Under  the  statute,  fraternal  orders  have 
the  right  to  acquire  and  hold  real  estate 
without  restrictions. 

26  Am.  &  Eng.  Enc.  Law,  654;  Landrum 
V.  Flannigan,  60  Kan.  436,  56  Pac.  753; 
State  V.  Beasley,  5  Mo.  91;  Chapman  v. 
State,  16  Tex.  App.  76. 

Only  the  state  can  raise  the  question  of 
the  corporation's  right  to  acquire  and  hold 
real  estate. 

Harris  v.  Independence  Gas  Co.  76  Kan. 
750,  13  L.R.A.(K.S.)  1171,  92  Pac.  1123; 
Omnium  Invest.  Co.  v.  North  American 
Trust  Co.  66  Kan.  61,  68  Pac.  1089;  Kelley 
V.  Forney,  80  Kan.  147,  101  Pac.  1020; 
Morisette  v.  Howard,  62  Kan.  467,  63  Pac. 
756;  Hickory  Farm  Oil  Co.  v.  Buffalo,  N.  Y. 
&  P.  R.  Co.  32  Fed.  22;  Madden  v.  State, 
68  Kan.  658,  75  Pac.  1023. 

West,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  Mary  E. 
Kennett  to  set  aside  the  will  of  her  father, 
John  C.  Kennett,  who  departed  this  life 
March  30,  1910,  having  executed  the  in- 
strument six  days  before.  The  plaintiff  tes- 
tified that  she  lived  with  her  father  as  a 
member  of  the  family  until  she  was  about 
thirty  years  of  age.  Her  mother  died  when 
she  was  four,  and  when  she  was  nineteen 
her  father  remarried.  After  a  son,  named 
Frank,  of  the  second  marriage  became  about 
ten  years  old,  her  father  appears  to  have 
separated  from  the  family,  and  the  plaintiff 
continued  to  prepare  his  meals  and  take 
them  to  him.  The  half-brother  lived  with 
the  brother  and  sister  for  about  twelve 
years.  Plaintiff  had  the  care  of  Frank, 
the  half-brother;  the  stepmother  having 
left  the  home  when  the  boy  was  about 
three   and    one-half   years    of   age.     When 


would  otherwise  take,  may  assert  and 
have  determined  his  rights  in  property 
devised  to  a  religious  corporation,  re- 
served to  him  by  the  statute,  prohibiting 
bequests  or  devises  of  property  to  religious 
corporations  except  as  therein  authorized. 
And  only  the  person  or  persons  who  would 
take  if  the  particular  devise  or  bequest  was 
leld  invalid  as  violative  of  this  statute  can 
assert  the  invalidity.  Thus,  where  the  hus- 
band of  the  testatrix  would  take  the  whole 
estate,  he  alone  can  be  heard  to  object  to  a 
bequest  to  a  religious  corporation  in  viola- 
tion of  the  statute. 

Chase  v.  Dickey,  212  Mass.  565,  99  N.  E. 
410.  approves  the  doctrine  denying  the  right 
of  any  person  other  than  the  state  to  ques- 
tion the  power  of  a  corporation  to  take 
property  by  will,  which  is  sustained  by  the 
Massachusetts  court  in  Hubbard  v.  Worces- 
ter Art  Museum,  194  Mass.  280,  9  L.R.A. 
(N.S.)  681,  80  N.  E.  490,  10  Ann.  Cas.  102r>.  I 
44  L.R.A.(N.8.)  :Jo 


It  however  holds  that  the  heir  at  law  should 
be  allowed  to  intervene  in  a  proceeding  by 
the  trustee  of  a  religious  corporation  against 
the  trustees  and  the  personal  representative 
of  the  testator  to  construe  the  latter's  will, 
where  the  state  is  a  party,  to  the  extent 
of  being  heard  upon  the  validity  of  the 
trust,  since  if  the  residuary  clause  of  the 
will  is  ineffective,  the  devolution  of  the  es- 
tate may  be  a  matter  of  interest  to  the 
heirs  at  law.  It  is  remarked,  however,  that 
it  may  be  assumed  "that  if  the  common- 
wealth had  not  become  a  party,  the  heirs 
at  law  alone  would  not  be  parties  in  in- 
terest as  to  the  effect  of  the  inhibition  of 
the  statute  against  a  gift  to  a  church,  since 
it  would  not  be  for  them  to  raise  that  ques- 
tion, as  the  commonwealth  alone  has  the 
right  to  challenge  such  a  gift,"  citing  Hub- 
bard V.  Worcester  Art  Museum,  supra. 

A.  G.  S. 
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about  sixteen  he  left  home  and  afterwards 
returned  and  stayed  for  a  time.     Plaintiff 
continued  to  keep  house  and  lived  with  Wil- 
liam up  to  the  time  of  his  death,  which  oc- 
curred  in   August,   1909.     The   father   and 
daughter    had     nothing    to    do     with    each 
other  and  did  not  speak  for  about  fifteen 
years,  until   after   the  elder   brother,  Wil- 
liam, died,  when  they  became  friendly.     It 
appears  that  for  many  years  Mr.  Kennett 
kept  a  store  at  Milford,  and  about  a  year 
before  his  death  had  a  stroke  of  paralysis, 
which  greatly  disabled  him,  so  that  he  was 
unable  to  attend  to  the  store  without  help. 
He    appeared   greatly   attached    to   his    son 
William,  whose  death  seemed  greatly  to  af- 
fect him.     William  belonged  to  the  Wood- 
man Order,  members  of  which  officiated  at 
his  funeral.     He  left  considerable  property 
and  life  insurance,  all  of  which  this  plain- 
tiff received.     After   Mr.  Kennett  had   be- 
come   partially    paralyzed,    a    membership 
was  applied  for  in  a  local  Woodman  camp, 
and  certain  officers,  upon  the  occasion  of  a 
meeting,  went  over  to  his  store,  where  he 
was   initiated   into   the    order   as   a   social 
member,  but  he  never  attended  any  of  its 
meetings.     The   testimony,    while   doubtful 
and    conflicting    on    many    points,    is    very 
clear  that  he  possessed  none  of  the  quali- 
fications which  would  naturally  lead  to  his 
selection  as  a  social  member.     A  neighbor, 
Linscott,    who    had    lived    in    the    vicinity 
forty -two  years  and   had   been   postmaster 
a  great  many  years,  and  had   known  Mr. 
Kennett     since     1869,     called     on     him     in 
March,    1910,    having    been    sent    for    with 
reference    to   a   will.     A   paper   which   the 
testator  said  was  his  will  was  presented  to 
Mr.  Linscott  for  examination  to  see  if  he 
thought  it  correct.    He  informed  Mr.  Ken- 
nett that  he  thought  it  was  correct  with  the 
exception  of  some  changes  in  the  final  ex- 
ecution.    The   old   gentleman   spoke   about 
Mrs.    Corn  well,   his   nurse,   who    would   re- 
ceive $1,000.     He  also  spoke  of  Mrs.  Tay- 
lor, and  said  he  wanted  to  make  some  pro- 
vision for  her,  as  she  had  been  kind  to  him 
in  cooking  and  caring  for  him.     He  made 
some  remarks   regarding;  the  provision  for 
the  Woodmen  and  for  the  Kansas  Orphans' 
Home.     He    said    he    had    appreciated    the 
latter  institution  and  thought  it  was  very 
worthy,   and   he   wanted   to   do   something 
for  it,  and  he  liad   made  provision  in  his 
will    accordingly;    that    he    had    connected 
himself  with  the  Woodmen  in  order  to  have 
somebody  to  care  for  him  when  he  got  past 
caring   for   himself,  and   had   made   a   pro- 
vision for  the  order.     He  said  that  Mary, 
the  plaintiff,  had  ignored  him,  and  he  would 
give  her  only  $6.     He  asked  no  advice  as 
to  the  disposition  of  the  property,  but  only 
as  to  the  form  of  the  will,    JlAter  he  sent' 
44  L.R.A.(N.S.) 


for  the   witness  again,  who  read  the   will 
over.    The  attestation  having  been  changed 
as  suggested,  Mrs.  Cornwell  was  called  in, 
and  the  \vill  was  read  in  her  presence  and 
in  the  presence  of  the  testator.     Some  two 
weeks  before  this  he  had  drawn  up  a  deed 
for  certain  lots  to  the  Woodmen  and  given 
it   to   the   witness,   telling  him    to   hold   it 
until  ordered  to  turn  it  over.    Nothing  fur- 
ther  was   said   concerning  this   deed.     The 
will,  after  providing  for  a  monument  and 
inscription,   devised  to  the  plaintiff  $5,  to^ 
the  son  by  the  second  wife  $5,  to  Mrs.  Kidd 
two  lots  in  Milford,  to  Mrs.  Taylor  $500, 
to  Mrs.  Cornwell  $1,000,  to  the  Kansas  Chil- 
dren's Home  Society  $1,000,  and  then  gave 
and  bequeathed  to  camp  No.   1,704  of  the 
Modern   Woodmen   of  America   of  Milford, 
Kansas,  "to  be  used  as  said  camp  may  see 
fit,"  all  the  remainder  of  his  property,  real 
and    personal;     certain     restrictions    being 
specified  against  the  use  of  it  for  certain 
purposes    and     respecting     the    cutting   of 
growing  timber.     Plaintiff,  in  her  petition, 
alleged    that    her   father    was   of    unsound 
mind  and  had  no  testamentary  capacity  at 
the  time  of  executing  the  instrument,  and 
that   he    was   induced   by.  undue    influence 
exercised  over  him  by  officers  and  members 
of  the   Woodmen  Camp. 

While  the  testimony  shows  that  Mr.  Ken- 
nett was  about  eighty  years  of  age  and  very 
feeble,  and  while  there  is  an  abundance 
of  testimony,  pro  and  con,  as  to  his  mental 
capacity,  the  court  found  against  the  plain- 
tiff, and,  whatever  our  opinion  might  be  as 
to  the  correctness  of  such  finding,  it  could 
not  be  disturbed,  although  the  testimony 
fairly  shows  that  Mr.  Kennett  had  a  clear 
comprehension  of  property  matters  and  the 
way  in  which  he  desired  his  estate  to  go. 
The  court  also  found  against  the  plain- 
tiff on  the  question  of  undue  influence;  and 
while  the  circumstances  surrounding  the 
peculiar  reception  of  the  testator  as  a  social 
member,  and  the  peculiar  conduct  of  mem- 
bers of  the  local  lodge,  and  the  gossip  oc- 
casioned thereby,  might  well  justify  the 
conclusion  that  the  object  sought  was  far 
more  financial  than  social,  it  is  not  neces- 
sary to  determine  that  question. 

It  is  also  argued  that,  as  the  will  was 
witnessed  by  members  of  the  local  camp, 
who  were  in  reality  beneficiaries,  they  were 
incompetent  as  witnesses,  and  for  that  rea- 
son the  will  should  be  held  for  naught. 
This  presents  a  question  on  both  sides  of 
which  much  might  be  said,  but  the  weight 
of  authority  is  to  the  effect  that  members 
of  a  corporation  are  competent  to  witness 
a  will  which  bequeathes  or  devises  property 
to  the  corporation  itself. 

It  is  strenuously  insisted  that,  leaving 
the    only   daughter   a   bequest    of   but    $5 
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renders  the  will  so  manifestly  unreasonable 
as  to  make  it  a  very  decided  object  of  sus- 
picion. Two  things  may  be  said  concern- 
ing this:  First,  that  the  trial  court  having 
found  the  testator  to  have  possessed  suffi- 
cient testamentary  capacity,  it  must  follow 
that  he  had  the  full  and  complete  right  to 
determine  for  himself  the  reasonableness  or 
unreasonableness  of  any  devise  or  bequest 
made  by  him.  Ginter  v.  Ginter,  79  Kan. 
721,  22  L.R.A.(N.S.)  1024,  101  Pac.  634; 
Kerr  v.  Kerr,  85  Kan.  460,  116  Pac.  880; 
1  Underbill,  Wills,  §  135.  Second,  that  while 
plaintiff  was  the  only  daughter,  the  testi- 
mony shows  conduct  and  assertions  con- 
cerning her  father  which  he  might  have 
deemed  a  sufficient  excuse  for  making  no 
provision  whatever  for  her,  in  view  of  the 
fact  that  she  was  a  woman  of  mature 
years  and  already  fairly  well  provided  for. 

It  is  finally  contended  that  the  devise 
and  bequest  made  to  the  local  camp  are 
void  for  the  reason  that  the  camp  is  not 
competent  to  take  under  the  will,  or,  rather, 
to  hold  the  real  estate  devised. 

It  is  argued  that  the  statute  (Gen.  Stat. 
1909,  §  1832)  restricts  the  camp  in  its  hold- 
ing of  real  estate  to  such  as  may  be  neces- 
sary to  provide  suitable  accommodations 
for  the  holding  of  its  meetings  and  the 
transaction  of  its  business.  Section  1  of 
chapter  164  of  the  Laws  of  1899  provided 
that  any  council  or  camp  "may  purchase, 
own,  manage,  control,  improve  and  dispose 
of  such  real  estate,  including  a  suitable 
building,  as  may  be  necessary  to  provide 
suitable  accommodations  for  the  holding 
of  its  meetings  and  transacting  its  busi- 
ness; provided,  that  any  such  building  may 
be  used  in  part  for  other  purposes."  Sec- 
tions 2  and  3  of  the  act  provided  that  the 
title  to  property  mentioned  should  be  vested 
in  the  lodge  or  other  subordinate  organi- 
zation, and  that  transfers  might  be  made 
by  the  trustees  or  managers  thereof,  and 
that  such  subordinate  organization  might 
contract,  sue,  and  be  sued  through  its  trus- 
tees or  managers  in  any  matter  affecting 
such  real  estate  or  buildings,  but  that  no 
judgment  rendered  against  such  organiza- 
tion should  have  any  force  or  effect  except 
as  against  the  property  owned  as  provided 
in  the  act.  The  first  provision  was  amended 
in  1909,  (Laws  1909,  chap.  171,  §  1),  so  that 
the  camp  ''may  purchase,  own,  manage, 
control,  improve,  mortgage,  and  dispose  of 
such  real  estate,  including  such  suitable 
building  or  buildings  as  may  be  necessary 
to  provide  suitable  accommodations  for  the 
holding  of  its  meetings  and  transacting  of 
its  business,  and  may  purchase,  own,  man- 
age, control  and  dispose  of  stock  in  a  cor- 
poration which  has  for  its  purpose  the  I 
building,  erection,  control,  management,  or 
44  L.RJV.(N.S.) 


ownership  of  such  suitable  building  or 
buildings  as  may  be  necessary  to  provide 
suitable  accommodations  for  the  holding 
of  meetings  and  transacting  of  business  of 
any  organization  or  organizations  as  are 
provided  for  herein:  Provided,  that  any 
such  building  or  buildings  as  are  provided 
for  herein  may  be  used  in  part  for  other 
purposes."  Gen.  Stat.  1909,  §1832.  The 
other  features  of  the  act  of  1899  remain  as 
they  were.  It  is  manifest  from  this  legis- 
lation that  the  camp  in  question  cannot 
lawfully  hold  real  estate  except  such  as 
may  be  necessary  to  provide  suitable  ac- 
commodations for  holding  its  meetings  and 
transacting  its  business,  including  such 
buildings  upon  the  real  estate  as  may  be 
necessary  for  such  purposes.  When,  and 
only  when,  such  buildings  and  real  estate 
are  necessary  for  these  purposes,  can  the 
lodge  lawfully  hold  the  same,  but  in  that 
case  the  buildings  themselves  need  not  be 
confined  exclusively  to  lodge  purposes,  but 
if  used  in  part  therefor  they  may  be  used 
in  part  for  other  purposes;  the  evident  in- 
tention being  that,  when  a  camp  needs  and 
erects  a  lodge  building,  it  may  make  it  large 
enough  so  that  a  portion  of  it  may  be 
rented  and  thus  furnish  an  income  as  a 
partial  return  upon  the  expenditure.  With 
these  provisions  thus  construed,  it  is  absurd 
to  claim  that  a  ^small  local  lodge  could 
need  a  farm  or  body  of  land  such  as  is 
covered  by  the  will  in  question  to  provide 
suitable  accommodations  for  holding  its 
meetings  and  transacting  its  business. 

Somewhat  strangely,  neither  the  record 
nor  the  briefs  advise  us  as  to  what  the 
property  sought  to  be  given  to  the  camp 
consists  of,  except  what  appears  upon  the 
face  of  the  will,  and  a  statement  in  the 
brief  of  the  plaintiff's  counsel  tha£  the 
residue  going  to  the  camp  amounts  to  over 
$9,000.  From  the  fact  that  Mr.  Kennett 
was  engaged  in  conducting  a  store  it  may 
be  assumed  that  the  bequest  covered  the 
stock  of  goods,  although  its  value,  or  the 
number  of  acres  contained  in  the  land  de- 
vised, does  not  appear.  Somewhat  strange- 
ly, also,  able  counsel  on  both  sides  have 
failed  to  suggest  whether  or  not  the  camp 
can  lawfully  hold  the  personalty,  and  the 
matter  has  been  presented  and  argued  very 
much  as  if  the  entire  property  sought  to 
be  given  to  the  lodge  consists  of  real  estate; 
but,  as  the  question  of  personalty  neces- 
sarily arises,  it  must  be  considered  and 
determined.  Sections  4303-4318  of  the  Gen- 
eral Statutes  of  1900,  chap.  55,  art.  11,  pro- 
vide for  fraternal  beneficiary  societies. 
Section  4310  provides  that  a  fraternal  as- 
sessment order  shall  have  certain  powers, 
"and  they  and  their  successors  in  their  cor- 
porate  name   shall,   in   law,   be   capable   of 
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trking,  purchasing,  holding,  and  disposing 
of  real  and  personal  estate  for  the  purpose 
of  their  corporation."  This,  of  course,  must 
be  construed  with  the  provision  referred  to 
touching  the  power  of  a  camp  to  hold  real 
estate.  Section  4303  provides  that  "the 
fund  from  which  the  payment  of  the  benefits 
of  such  association  shall  be  made,  and  the 
fund  from  which  the  expenses  of  such  as- 
sociation shall  be  defrayed,  shall  be  de- 
rived from  assessments,  premiums,  or 
dues  collected  from  its  members,  and  inter- 
est accumulations  thereon."  This  language 
would  seem  to  indicate  strongly  an  inten- 
tion that  fraternal  beneficiary  orders  should 
have  but  the  one  source  of  income,  that 
arising  from  dues,  premiums,  and  assess- 
ments. See  State  ex  rel.  Supreme  Lodge, 
K.  P.  v,  Vandiver,  213  Mo.  187,  111  S.  W. 
911,  15  Ann.  Cas.  283,  where  this  language 
is  construed.  The  local  camp  composed  of 
a  number  of  individuals  is  an  entity  of 
itself,  and  the  gift  does  not  go  to  the  mem- 
bers, but  to  the  camp,  "to  be  used  as  said 
camp  may  see  fit."  There  is  no  trust  for 
charitable  uses;  there  is  no  charity.  There 
is  simply  a  gift  outright  to  the  local  camp 
of  a  fraternal  order  of  a  large  amount  of 
property,  real  and  personal,  to  be  used,  not 
as  the  law  provides,  but  as  the  camp  may 
see  fit.  While  corporations  usually  are  not 
prohibited  from  accepting  devises  and  be- 
quests, and  while  one  of  sound  mind  may 
give  his  property  to  whatsoever  persons  he 
desires,  it  appears  to  be  the  legislative  pol- 
icy of  the  state  that  fraternal  beneficiary 
societies  are  to  be  governed  by  rules  and 
restrictions  applying  specifically  to  them, 
and  indeed  this  may  well  be,  because  such 
societies  are  not  corporations  of  the  ordinary 
kind  or  in  the  usual  acceptation  of  the  term. 
They  are  associations  of  men  who  volun- 
tarily combine  for  mutual  benefit,  but  who 
can  do  so  only  under  the  terms  and  pro- 
visions prescribed  by  the  legislature.  It 
might  well  be  argued  that  the  court  cannot 
assume  or  know  judicially  that  the  property 
in  question  is  not  needed  for  a  lodge  room 
or  building;  but  we  cannot  be  called  upon 
to  indulge  in  the  absurdity  of  assuming  or 
supposing  that  the  local  camp,  in  question 
could  by  any  reasonable  possibility  need  for 
such  purpose  property  of  the  value  of  $9,000 
or  more.  Further,  if  the  camp  does  need 
a  building,  the  law  prescribes  the  source 
of  its  income  which  is  entirely  different  from 
that  sought  to  be  drawn  upon  in  this  case. 
We  think,  therefore,  as  a  matter  of  proper 
statutory  construction  and  of  everyday  com- 
mon sense,  that  the  attempted  gift  of  this 
property  was  something  of  which  the  camp 
may  not  lawfully  avail  itself. 

The  question  remains  whether  any  one 
but  the  state  can  call  in  question  the  right 
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to  hold  this  property.  As  a  general  rule, 
when  corporations  do  acts  or  attempt  to  hold 
property'  ultra  rtres,  private  parti*»s  may  not 
be  heard  to  complain,  for  the  reason  that 
corporations,  being  the  creatures  of  the 
state  and  subject  to  its  sovereign  will,  are 
to  be  corrected  only  by  the  state.  The 
rule  more  frequently  applies  when  the  as- 
sumed powers  render  the  conveyance  void- 
able, and  not  absolutely  void.  Approaching 
the  matter  from  the  point  of  reason  and 
logic,  we  have  this  situation:  The  law  di- 
rects how  property  undisposed  of  according 
to  law  shall  descend  at  the  death  of  the 
owner.  The  law  prohibits  the  devisee  in 
question  from  taking  and  holding  the  prop- 
erty sought  to  be  devised  by  the  testator. 
Such  devise  is  not  voidable,  but  void;  there- 
fore the  persons  whom  the  law  has  selected 
as  the  proper  heirs  to  this  property  have 
a  right  to  object  to  being  deprived  thereof, 
and  have  the  right  to  assert  their  statutory 
claim  in  opposition  to  that  of  the  camp, 
which  has  no  legal  basis  whatever. 

A  proposition  which  seems  so  consonant 
with  the  dictates  of  reason  is  fortunately 
supported  by  respectable  authorities.  2 
Underbill  on  the  Law  of  Wills,  §  841,  says: 
"Where  the  amount  of  the  property  which 
a  charitable  corporation  may  own  is  thus 
expressly  limited  by  statute,  every  devise 
or  bequest  is  void  so  far  as  it  attempts  to 
convey  to  it  the  title  to  property  which  in 
value  exceeds  the  limitation  mentioned  in 
the  statute.  The  title  to  the  pioperty  in 
excess  of  the  statutory  limit  does  not  vest 
in  the  corporation,  for  the  statute  has  de- 
prived the  corporate  beneficiary  of  all 
capacity  to  take  by  will  so  far  as  the  devise 
exceeds  the  limitation  imposed  by  statute. 
The  property  thus  invalidly  disposed  of 
passes  to  the  residuary  devisee,  in  case 
there  is  a  residuary  clause,  or,  if  there  be 
none,  then  to  the  heirs  or  the  next  of  kin 
of  the  testator,  as  intestate  property." 

If  this  be  true  respecting  charitable  cor- 
porations, by  so  much  the  more  must  it  be 
true  in  regard  to  fraternal  beneficiary  asso- 
ciations. In  Re  McGraw,  111  N.  Y.  66,  2 
L.  R.  A.  387,  19  N.  E.  233,  the  statute  lim; 
ited  the  amount  of  property  which  incor- 
porated colleges  might  take  and  hold  by 
gift,  grant,  or  devise;  and  it  was  held  that 
such  limitation  was  a  prohibition  upon  its 
taking  and  holding  property  beyond  the 
amount  limited,  and  that  the  heirs  or  next 
of  kin  of  the  testatrix  could  raise  the  ques- 
tion. The  opinion  was  by  Judge  Peckham, 
who  went  into  an  exhaustive  examination 
of  the  questions  presented  and  the  cases 
cited  in  the  voluminous  briefs  of  counsel. 
He  quoted  (p.  109)  with  approval  from  De 
Camp  V.  Dobbins,  31  N.  J.  Eq.  690,  where  it 
was  said.     "Nor  can  I  assent  to  the  other 
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proposition  that  if,  as  the  contention  as- 
sumes, this  bequest  is  violative  of  the  law 
if  carried  into  effect,  that  none  but  the 
state  can  intervene.  I  find  no  warrant  for 
such  a  doctrine,  either  in  the  legal  principles 
belonging  to  the  subject  or  in  the  adjudica- 
tions. ...  A  grantor  making  title  to  a 
corporation  might  be  estopped  from  ques- 
tioning the  effect  of  his  own  conveyance. 
So  a  mere  stranger  could  not  question  such 
a  corporate  title.  But  I  have  not  observed 
any  decision  that  asserts,  where  a  title  is 
created  by  devise  which  vests  in  a  corpora- 
tion for  its  own  use  a  larger  quantity  of 
property  than  Uie  laws  authorized,  that  the 
heir  at  law  has  no  right  to  make  objection." 
After  quoting  this  and  other  expressions  of 
the  doctrine,  it  was  said:  ''The  will  does 
not  take  effect  until  the  testator's  death, 
and  then,  if  his  property  is  not  legally  de- 
vised or  bequeathed,  no  title  vests  for  a 
single  moment  in  the  devisee  or  legatee; 
but  it  vests  instantly  in  the  heir  or  next  of 
kin,  and  the  corporation  claiming  under  the 
will  asks  the  aid  of  the  law  to  give  the 
property  to  it,  and  in  so  doing  it  must  show 
the  authority  it  has  to  take."  (Ill  N.  Y. 
110.) 

In  Wood  V.  Hammond,  16  R.  I.  98,  17  Atl. 
324,  18  Atl.  198,  the  supreme  court  of  Hhode 
Island  held  that  "the  question  of  the  cor- 
poration's power  to  take  the  whole  legacy 
may  be  raised  by  other  persons  interested 
under  the  will,  and  the  right  to  object  is 
not  limited  to  the  state."  It  was  there 
said:  "The  same  argument  was  pressed 
with  great  ingenuity  and  in  various  forms  I 
in  Re  McGraw;  and  the  court,  after  patient- 
ly examining  the  argument  in  all  its  phases, 
held  it  to  be  unsound.  .  •.  .  It  follows 
that  the  property  given  to  the  society  be- 
yond its  capacity  to  hold  became  immedi- 
ately subject  to  the  other  dispositions  of 
the  will."  (16  R.  I.  119,  120).  Counsel  for 
the  defendant  cite  Omnium  Invest.  Co.  v. 
North  American  Trust  Co.  65  Kan.  50,  68 
Pac.  1089,  holding  that  under  the  alien  land 
act  the  state  was  the  only  party  who  could 
insist  upon  a  forfeiture,  but  a  different  ques- 
tion was  there  involved,  and  the  decision  is 
/not  applicable.  Madden  v.  State,  68  Kan. 
«68,  75  Pac.  1023,  is  also  oited;  but  this  in- 
volved the  question  under  the  same  alien 
land  act.  Also  Harris  v.  Independence  Gas 
Co.  76  Kan.  750,  13  L.R.A.(N.S.)  1171,  92 
Pac.  1123,  which  held  that  the  question  of 
the  character  of  business  a  corporation  is 
authorized  to  engage  in  is  ordinarily  a  mat- 
ter between  it  and  the  state,  and  not  open 
to  collateral  inquiry.  But  the  opinion  quotes 
(p.  769)  from  Pape  v.  Capitol  Bank,  20  Kan. 
440,  27  Am.  Rep.  183,  which  held  that  if 
the  state  remains  silent  during  an  open  and 
notorious  assertion  and  exercise  of  corporate  ' 
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powers,  an  individual  will  not  be  permitted 
to  raise  the  inquiry,  "unless  there  be  some 
powerful  equity  on  his  side."  (p.  445.)  In 
Kelley  v.  Forney,  80  Kan.  145,  101  Pac.  1020, 
also  cited,  it  was  said:  "It  is«  true  that 
Forney  appears  not  only  to  have  been  a 
stockholder  in  the  corporation,  but  to  have 
owned  a  majority  of  the  stock.  If  his  rights 
in  that  capacity  were  invaded  by  the  lease, 
he  might  have  attacked  its  validity  in  an 
appropriate  proceeding.  But  an  action  of 
forcible  entry  and  detainer  is  not  of  that 
character."  (p.  147.)  "If,  then,  the  cor- 
poration is  not  capable  of  taking  land,  but 
nevertheless  a  devise  of  land  is  made  di- 
rectly to  it,  the  devise  will  be  void,  and  the 
land  will  revert  to  the  heirs  of  the  grantor, 
imder  the  theory  of  his  having  died  intes- 
tate as  to  it;  or  will  pass  under  other 
theories  to  other  devisees  under  other  pro- 
visions of  the  will."  10  Cyc.  1130.  See  also 
Barton  v.  King,  41  Miss.  288. 

It  is  also  claimed  that  the  testator  was 
unconscious  of  the  attestation  of  the  will, 
but  we  think  the  general  finding  of  the  court 
against  the  appellant  in  this  respect  was 
justified  by  the  evidence. 

No  reason  appears  why  the  will,  except 
the  portion  relating  to  camp  No.  1,704, 
should  not  be  carried  out. 

The  judgment  is  modified,  and  the  prop- 
erty sought  to  be  given  to  the  Woodmen 
Camp  must  go  to  the  heirs  as  the  law 
directs. 

A    petition    for    rehearing     having   been 
granted,  West,  J.,  on  March  8,  1913,  handed, 
down  the  following  additional  opinion   (89 
Kan.  4,  130  Pac.  691): 

A  rehearing  was  granted  to  enable  the 
parties  to  present  fully  their  views  on  ques- 
tions which  it  was  claimed  had  not  been 
properly  presented  or  correctly  decided. 
The  principal  contention  is  that  we  were 
in  error  in  holding  that  the  local  camp  could 
not  take  the  property  willed  to  it  to  use  as 
it  saw  fit.  A  re-examination  of  the  matter 
leads  to  the  same  conclusion.  In  1898  the 
legislature  took  control  of  fraternal  bene- 
ficiary societies,  defining  them,  and  prescrib- 
ing the  restrictions  under  which  they  were 
to  operate.  Laws  of  1898,  chap.  23.  Sec- 
tion 1  provided  that  the  fund  from  which 
the  payment  of  benefits  was  to  be  made 
and  from  which  the  expenses  of  such  asso- 
ciation should  be  defrayed  "shall  be  derived 
from  assessments  or  dues  collected  from  its 
members."  The  next  year  this  was  amended 
so  as  to  read:  "Assessments,  premiums,  or 
dues  collected  from  its  members,  and  inter- 
est, accumulations  thereon."  Laws  1899, 
chap.  147,  §  1  (Gen.  Stat.  1909,  §  4303). 
Section  8  (Gen.  Stat.  1909,  §  4310)  makes 
a     fraternal     assessment    order    organized 
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under  the  act  a  body  corporate  and  politic 
with  power  to  take,  purchase,  hold,  and  dis- 
pose of  real  estate  for  the  purposes  of  the 
corporation.  But  there  is  nothing  in  the 
entire  act  thus  empowering  a  local  camp, 
and  nowhere  in  the  statutes  can  be  found 
any  provision  that  such  camp  is  to  be 
deemed  a  corporation.  Indeed,  the  act  itself 
makes  no  mention  of  local  or  subordinate 
organizations.  However,  §  1  of  chapter  164 
of  Laws  of  1809,  as  amended  by  §  1,  chap. 
171,  Laws,  1909  (Gen.  Stat.  1909,  §1832), 
authorizes  any  subordinate  lodge  or  camp 
under  control  of  a  supreme,  grand,  or  other 
superior  organization  to  purchase,  own,  man- 
age, control,  improve,  mortgage,  and  dispose 
of  such  real  estate,  including  necessary 
buildings  as  may  be  necessary  to  provide 
suitable  accommodations  for  holding  its 
meetings  and  transacting  its  business.  It 
also  authorizes  such  camp  to  handle  stock 
in  a  corporation  organized  for  the  purpose 
of  erecting  such  buildings.  The  act  vests 
the  title  of  such  property  in  the  local  or- 
ganization, and  gives  it  a  right  to  contract, 
sue,  and  be  sued  in  any  manner  affecting 
such  real  estate  or  buildings.  Only  to  this 
extent  can  the  camp  claim  any  corporate 
rights  or  character. 

The  legislature  having  twice  taken  pains 
to  prescribe  the  only  source  of  income  to 
the  parent  order  itself,  we  must  conclude 
that  it  was  not  the  intention  to  permit  a 
local  camp  to  be  the  beneficiary  in  a  will. 
Neither  organization  is  for  profit,  but  each 
is  for  the  mutual  benefit  of  its  members, 
.  and  especially  for  the  survivors  of  its  mem- 
bers who  have  contributed  to  the  general 
fund  in  accordance  with  the  rules  prescribed 
by  the  association  itself.  There  is  no  re- 
striction on  using  for  the  purpose  of  pro- 
viding necessary  buildings  a  portion  of  the 
income  received,  in  the  manner  pointed  out 
by  statute.  But  the  case  is  not  one  of  an 
ordinary  corporation  which  all  agree  may 
take  by  will  unless  expressly  preclude^-  It 
is  the  case  of  a  local  fraternal  beneficiary 
body  which  the  legislature  has  'confined 
within  a  narrow  zone  of  activity,  dealing 
out  its  powers  with  a  sparing  hand.  If  a 
man  in  advanced  years  can  be  induced  to 
devote  the  bulk  of  his  estate  to  a  local 
camp,  as  was  the  testator  in  this  case,  then 
there  is  no  reason  why  other  benefactors 
might  not  add  their  gifts  until  a  local  organ- 
ization of  a  few  neighbors  could  become  the 
holder  of  property  of  great  value  far  beyond 
any  real  or  imaginary  needs  for  the  trans- 
action of  its  business. 

The  decision  is  not  to  be  carried  beyond 
its  terms,  and  does  not  interfere  with  the 
privileges  accorded  the  societies  and  asso- 
ciations, including  Masons  and  Oddfellows, 
mentioned  in  §  1830,  of  the  General  Statutes 
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of  1909.  The  authority  granted  to  local  sub- 
ordinate organizations  by  §  1832  in  no  wise 
enlarges  or  changes  the  source  of  income 
from  which  they  may  provide  necessary 
buildings,  but  simply  directs  how  they  may 
handle  and  hold  such  property,  instead  of 
doing  80  by  and  through  the  grand  or  supe- 
rior organization. 

In  Bankers'  Union  v.  Crawford,  67  Kan. 
449,  100  Am.  St.  Rep.  465,  73  Pac.  79,  it  was 
held  that  one  fraternal  beneficiary  associa- 
tion has  no  authority  to  consolidate  with 
another,  or  to  contract  to  pay  a  death  loss 
of  another  like  association  in  consideration 
of  its  transfer  of  its  membership  and  offices. 
In  the  opinion  it  was  said:  "Its  business 
is  defined  in  the  statute  to  be  the  making 
of  provision  for  the  payment  of  benefits  in 
case  of  death,  sickness,  or  temporary  dis- 
ability, and  this  business  must  be  carried  on 
for  the  sole  benefit  of  its  members  and  their 
beneficiaries.  For  the  purpose  of  carrying 
on  this  business,  such  associations  are  au- 
thorized by  the  statute  to  create  a  fund 
'from  which  the  expenses  of  such  association 
shall  be  defrayed,'  which  'shall  be  derived 
from  assessments,  premiums,  or  dues  from 
its  members,  and  interest  accumulations 
thereon.'  Thus  it  appears  clearly  that  these 
associations  are  to  be  administered  foV  the 
sole  benefit  of  their  members  and  their  bene- 
ficiaries by  means  of  assessments  and  dues 
collected  from  such  members;  that  is,  that 
only  members  may  be  called  upon  to  con- 
tribute, and  only  they  or  their  beneficiaries 
may  receive  indemnity.  These  associations 
are  not  permitted  to  go  out  and  engage 
generally  in  the  business  of  furnishing  in- 
demnity. Their  distinct  characteristics  and 
charter  life  would  be  destroyed  in  so  doing." 
(p.  466.)  See  also  Scott  v.  Bankers*"  Union, 
73  Kan.  675,  86  Pac.  604;  Boice  v.  Shepard, 
78  Kan.  311,  96  Pac.  486.  It  may  be  said 
with  equal  propriety  that  local  camps  are 
not  to  be  permitted  to  go  into  real  estate 
or  general  business  even  as  beneficiaries  of 
testators  who  seek  to  give  their  property 
to  use  as  such  camps  see  fit. 

We  do  not  feel  impelled  to  change  the 
views  expressed  in  the  former  opinion. 


IOWA    SUPREME    COURT. 

CHRISTIAN    THOMPSON,    Appt, 

V. 

FARMERS'  STATE  BANK  OF  CHARTER 

OAK,  IOWA. 

(—  Iowa,  — ,  140  N.  W.  877.) 

liimltation  of  actions  —  certificate  of 
deposit  ^  returned  Indorsed. 

The  statute  of  limitations  begins  to  run 
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upon  a  certificate  of  deposit  payable  on  re- 
turn,  properly  indorsed,  six  months  after 
date,  at  the  expiration  of  the  six  months' 
period,  although  it  is  not  indorsed  or  re- 
turned at  that  time. 

(April  12,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Crawford 
County  in  defendant's  favor  in  an  action  on 
a  certificate  of  deposit.    Affirmed. 

Statement  by  Iiadd»  J.: 

Action  on  a  certificate  of  deposit  resulted 
in  a  dismissal  of  the  petition.  The  plaintiff 
appeals. 

Mr.  C.  R.  Metcalf  for  appellant. 

Messrs.  €k>nner  &  lially,  for  appellee: 

The  instrument  in  suit,  bearing  date  April 
28,  1896,  became  due  by  its  very  termd  six 
months  thereafter,  and  was  therefore  ma- 
tured, due,  and  owing  on  April  28,  1897, 
and,  although  called  a  certificate  of  deposit, 
was,  in  law,  a  promissory  note,  and  plain- 
tiff's right  of  action  thereon  was  barred  by 
the  statute  of  limitations  before  suit  was 
commenced  in  this  case. 

Hunt  V.  Divine,  37  111.  137;  Bank  of  Or- 
leans V.  Merrill,  2  lUll,  295;  Safford  v. 
Wyckoff,  1  Hill,  11;  Smith  v.  Strong,  2  Hill, 
241;  Miller  v.  Austen,  13  How.  218,  14  L. 
ed.  119;  Baker  v.  Leland,  9  App.  Div.  365,  75 
N.  Y.  S.  R.  812,  41  N.  Y.  Supp.  399;  Kilgore 
V.  Bulkley,  14  Conn.  363;  First  Nat.  Bank 
V.  Security  Nat.  Bank,  34  Neb.  71,  15  L.R.A. 
386,  33  Am.  St.  Rep.  618,  51  N.  W.  306; 
Kirkwood  v.  First  Nat.  Bank,  40  Neb.  484, 
24  luRJi,  444,  42  Am.  St.  Rep.  683,  58  N.  W. 
1016. 

Ladd,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  begun  October  22,  1909, 
on  a  certificate  of  deposit  in  words  follow- 
ing: 

Farmers'  State  Bank. 
$50.         Charter  Oak,  Iowa,  Oct.  28th  1896. 
No.  2291.    Certificate  of  Deposit. 

Christian  Thompson  has  deposited  in  this 
bank  fifty  and  no/100  dollars  in  current 
funds,  payable  to  the  order  of  same  in  cur- 
rent fund  on  the  return  of  this  certificate 
properly  indorsed,  six  months  after  date, 
with  interest  at  six  per  cent  per  annum. 

D.  O.  Johnson,  Cashier,  per  Kadock. 


Note.  —  The  question  as  to  when  the  stat- 
ute of  limitations  begins  to  run  on  a  cer- 
tificate* of  deposit  is  treated  in  the  note 
to  Re  Gardner,  29  L.R.A.(N.S.)  685. 
The  general  question  as  to  when  the  stat- 
ute begins  to  run  against  an  action  on  n 
contract  payable  on  demand  is  treated  in 
the  note  to  Fallon  v.  Fallon,  32  L.R.A. 
(N.S.)  480. 
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The  plaintiff  alleged  that  he  properly  in- 
dorsed the  certificate,  and  presented  the 
same  to  defendant  October  11, 1909,  for  pay- 
ment, and  that  this  was  refused.  A  de- 
murrer on  the  ground  that  action  thereon 
was  barred  by  the  statute  of  limitations 
was  overruled,  and  defendant  by  answer  ad- 
mitted the  issuance  of  the  certificate  at  the 
date  alleged,  and  pleaded  that  upon  its  face 
the  same  showed  that  it  was  barred  by  the 
statute  of  limitations,  in  that  a  cause  of 
action  accrued  thereon  six  months  after 
October  28,  1896,  and  more  than  10  years 
had  elapsed  since,  before  this  action  was 
begun.  On  this  issue  alone  the  cause  was 
submitted.  It  will  be  noticed  that  the  form 
of  the  draft  differs  from  that  considered  in 
Elliott  V.  Capital  City  State  Bank,  128  Iowa, 
275,  1  L.RJiL.(N.S.)  1130,  111  Am.  St.  Rep. 
198,  103  N.  W.  777,  in  that  it  is  made  pay- 
able "six  months  after  date,"  but  is  like 
it  in  that  it  contains  the  provision  that  it 
shall  be  payable  "on  the  return  of  this  cer- 
tificate properly  indorsed."  In  that  decision 
a  l*ight  of  action  on  the  certificate  was  held 
not  to  have  accrued  until  demand  of  pay- 
ment had  been  made,  at  which  time  the 
statute  of  limitations  began  to  run. 

A  "  'proper'  indorsement  is  such  an  in- 
dorsement as  the  law  merchant  requires  in 
order  to  authorize  a  payment  to  the  holder. 
If  presented  by  the  original  payee,  no  in- 
dorsement li^ould  ^e  proper,  or  at  least  neces- 
sary; if  presented  by  another,  'proper  in- 
dorsement' to  show  his  title  would  be  requi- 
site." Kirkwood  v.  First  Nat.  Bank,  40 
Neb.  484,  24  L.R.A.  444,  42  Am.  St.  Rep. 
683,  58  N.  W.  1016;  First  Nat  Bank  ▼.  Se- 
curity Nat.  Bank,  34  Neb.  71,  15  L.R.A.  380, 
33  Am.  St.  Rep.  618,  51  N.  W.  305. 

Nor  did  the  stipulation  to  return  the  cer- 
tificate add  anything  to  its  provisions.  That 
ordinarily  is  the  rule  with  reference  to  such 
paper.  It  must  be  returned  and  surrendered 
as  a  condition  of  payment.  This  certificate 
was  not  made  payable  at  any  particular 
place.  A  certificate  in  similar  form  was 
considered  in  Hunt  v.  Divine,  37  111.  137, 
where  the  court,  speaking  through  Breese,  J., 
said:  "What  did  the  makers  of  it  engage 
to  do  7  They  engaged  to  pay  Chase  $280.50 
three  months  after  the  date  of  the  certifi- 
cate. It  is  not  payable  at  any  particular 
place  nor  on  demand,  but  thi'ee  months  after 
date  at  no  particular  place.  Now,  do  the 
words  'on  return  of  this  certificate'  change 
the  legal  effect  of  this  undertaking,  or  require 
the  holder  to  present  it  at  the  banking  house 
of  the  makers?  There  is  no  promise  to  pay 
at  the  banking  house;  consequently,  no  ob- 
ligation rested  on  the  holder  to  present  it 
there.  The  rule  is,  in  regard  to  this  kind 
of  paper,  i;hat  the  maker  is  to  find  his  paper 
and   take    it   up.     The   demand    is   by   the 


552 


IOWA  SUPREME  COURT. 


maker  on  the  holder^  which,  when  made,  will 
be  the  time  to  return  the  certificate.  Ed- 
wards, Bills  &  Notes,  221;  Allen  v.  Right- 
mere,  20  Johns.  3C5,  11  Am.  Dec.  288,  wherein 
it  was  held  it  was  the  duty  of  the  debtor 
to  seek  the  creditor,  and  pay  his  debt  on 
the  very  day  it  became  due.  There  being 
no  place  named  where  tliis  money  was  to  be 
paid  and  the  certificate  returned,  the  return 
of  the  certificate  cannot  be  a  condition  prece- 
dent to  a  recovery.  If  it  is  produced  on  the 
trial,  ready  to  be  delivered  up  to  the  makers, 
the  holder  will  have  performed  *  his  obliga- 
tion. In  every  promissory  note  there  is  an 
implied  undertaking  by  the  payee  or  holder 
to  return  it  to  the  maker  on  payment  of 
the  money.  An  express  undertaking  to  re- 
turn it  could  have  no  greater  force,  nor  could 
it  change  or  modify  the  legal  effect  of  the 
instrument.  All  that  the  maker  can  demand 
is  that  he  shall  be  protected  against  the 
reappearance  of  the  instrument,  and  against 
another  recovery  upon  it.  This  is  effectually 
accomplished  by  producing  the  instrument 
on  the  trial  for  cancelation  if  need  be,  at 
any  rate,  placing  it  in  the  power  of  the 
maker.  Edwards,  Bills  &  Notes,  295;  Story, 
Promissory  Notes,  §  107.  The  return  of  the 
certificate  was  not,  therefore,  a  condition 
precedent  to  the  recovery." 

In  Baker  v.  Leland,  9  App.  Div,  365,  41 
N.  Y.  Supp.  399,  a  certificate  of  deposit  was 
payable  ''three  months  after  date  .  .  . 
of  the  return  of  the  certificate  properly  in- 
dorsed," and  it  was  held  that,  as  payment 
was  to  be  made  at  a  time  limited,  the  cause 
of  action  then  accrued.  To  the  same  effect, 
see  Bank  of  Orleans  v.  Merrill,  2  Hill,  295. 
Manifestly,  the  certificate  differs  from  those 
which  provide  for  interest  on  the  contin- 
gency that  the  money  deposited  is  allowed  to 
remain  for  a  specified  time.  Such  condition 
has  nothing  to  do  with  the  time  of  pay- 
ment. Demand  certificates  of  deposit  are 
issued  with  the  design  that  they  pass  as 
money,  and  are  taken  with  as  much  confi- 
dence as  the  bills  of  a  bank,  and  often  to 
avoid  the  risk  and  inconvenience  of  keeping 
or  carrying  and  counting  sums  of  money, 
and  are  so  regarded  in  mercantile  affairs, 
and  for  this  reason  demand  is  essential  be- 
fore action  may  be  instituted  thereon. 
Shute  V.  Pacific  Nat.  Bank,  136  Mass.  487; 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.  604,  648,  19  L.  ed.  1008,  1019.  But 
when  payable  at  a  fixed  time  in  the  future, 
certificates  do  not  so  pass,  and  wHen  so 
payable,  the  bank  issuing  them  is  under  the 
same  duty  to  pay  at  maturity  as  the  maker 
of  a  promissory  note.  In  either  event  a 
right  of  action  accrues  at  the  time  specified 
for  maturity.  Elliott  v.  Capital  City  State 
Bank,  supra.  What  was  said  in  regard  to 
the  provision  concerning  the  return  of  the 
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certificate  properly  indorsed  in  Elliott's  Case 
had  reference  to  a  certificate  payable  on-de- 
mand, as  the  citations  clearly  disclose.  In 
Brown  v.  McElroy,  52  Ind.  404,  a  similar 
certificate  was  under  consideration,  and  the 
court  held  that  a  right  of  action  would  not 
accrue  thereon  until  demand;  but  the  fact 
that  the  certificate  was  payable  at  a  speci- 
fied time  was  given  no  consideration. 

There  is  no  escape  from  the  conclusion 
that,  as  the  certificate  was  payable  at  a 
time  specified,  the  right  of  action  then  ac- 
crued, and  as  the  statute  of  limitations  then 
began  to  run,  more  than  ten  years  had 
elapsed  when  this  action  was  commenced, 
and  the  action  was  barred,  as  the  court 
rightly  determined. 

The  judgment  is  affirmed. 
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A.  W.  CREEKMORE  et  al.,  Appts., 

V. 

F.  T.  JUSTICE  &  COMPANY. 

(162  Ky.  614,  153  S.  W.  738.) 

Public  improvements  —  right  of  abnt- 
ting  owner  —  custom. 

A  custom  to  permit  owners  of  city  prop- 

Xot€,^Bight  of  abutting  otmer  to  make 
improvements  in  street. 

This  note  deals  with  the  question  whether 
a  property  owner  may  make  improvements 
himself,  including  a  discussion  of  the  ques- 
tions, when,  where,  and  how  he  may  make 
them,  and  when,  how,  and  where  he  may  be 
prevented  from  doing  so  by  the  municipal- 
ity. Cases  relating  to  the  rights  of  street 
railroads  or  other  railroads  occupying  the 
streets  as  to  making  improvements  have 
been  excluded. 

As*  to  whether  an  abutting  owner  may  be 
compelled  to  improve  or  care  for  space  be- 
tween a  sidewalk  and  curb,  see  the  note 
to  Holmes  v.  Hoeter,  38  L.R.A.(N.S.)   935. 

As  to  the  right,  in  the  absence  of  statute, 
to  exempt  property  within  an  improvement 
district  from  special  assessments,  in  consid- 
eration of  acts  done  or  other  obligations  as- 
sumed, see  the  note  to  H.  S.  Turner  Invest. 
Co.  V.  Seattle,  41  L.R.A.(N.S.)   781. 

As  to  the  right  to  assess  the  cost  of  a 
local  improvement  made  under  municipal 
autliority,  against  an  abutting  owner  who 
had  made  improvements  on  his  own  initia- 
tive, see  the  note  to  Sparks  v.  Barber  As- 
phalt Pav.  Co.  22  L.R.A.(N.S.)   877. 

As  to  the  right  of  an  abutting  owner  to 
prevent  the  construction  of  a  sidewalk  in 
front  of  his  property,  see  the  note  to  Hitch- 
cock V.  Zink,  13  L.R.A.(N.S.)   1110. 

Generally. 

A  property  owner  who,  without  authority, 
is  about  to  construct  a  sidewalk  in  front 
of  his  premises  to  conform  to  a  paper  grade 
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erty  to  make  the  necessary  improvements 
in  the  streets  in  front  of  their  lots  is  super- 
seded by  a  statute  requiring  them  to  be 
made  by  general  contract  to  be  let  to  one 
contractor,  so  that,  after  the  passage  of 
such  statute,  a  property  owner  may  be 
enjoined  from  attempting  to  do  the  work,  or 
interfering  with  the  one  to  whom  the  con- 
tract is  let. 

(February  27,  1913.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Fayette  County 
ill  plaintiff's  favor  in  a  suit  to  enjoin  de- 
fendants from  interfering  with  plaintiff  in 


carrying  out  its  contract  with  a  city  for  a 
street  improvement.     Affirmed. 

The  fnclH  are  stated  in  the  opinion. 

Messrs.  G.  AllLson  Holland  and  W.  C. 
G.  Uobbs,  for  appellant: 

Under  a  custom  prevailing  in  the  city  of 
Lexington,  defendants  are  entitled  to  build 
the  curbing  and  guttering  in  front  of  their 
property. 

Sawtelle  v.  Drew,  122  Mass.  228;  Wilcox 
V.  Wood,  9  Wend.  .346;  Conner  v.  Robinson, 
2  Hill,  L.  354;  Ilammerton  v.  Honey,  24 
Week.  Rep.  603;  29  Am.  &  Eng.  Enc.  Law, 
2d  ed.  371,  379;  Berwick  v.  Johnson,  Lofft, 
334;    Smallwood    v.    Woods,    1    Bibb,    542; 


established  by  the  municipality,  will  be 
enjoined  at  the  suit  of  the  municipality,  at 
least  where  it  appears*  that  the  proposed 
walk  would  be  dangerous.  Kittanning  v. 
Thompson,  211  Pa.  169,  GO  Atl.  584. 

For  other  cases  relating  to  the  right  of 
a  municipality  to  prohibit  the  construction 
of  a  sidewalk  by  an  abutter  in  front  of  his 
propertv,  see  Georgetown  v.  Ilambrick,  13 
L.R.A.(X.S.)  1113,  and  the  note  thereto 
appended. 

In  Eversole  v.  Walsh,  25  Ky.  L.  Rep.  784, 
76  S.  W.  358,  involving  a  suit  to  enforce 
a  warrant  for  the  construction  of  a  side- 
walk, the  court  recognized  that  the  city's 
power  over  the  construction  of  sidewalks 
was  paramount  to  that  of  the  abutter,  in 
holding  that  since  the  city  was  not  required 
to  give  the  abutter  the  privilege  of  doing 
the  work  himself,  he  could  not  assail  the 
ordinance  because  the  opportunity  afforded 
him  for  doing  the  work  was  not  ample. 

Under   statute — municipal    consent. 

Under  a  statute  providing  that  it  shall 
be  lawful  for  the  owner  or  owners  of  lots 
or  lands  fronting  upon  any  street  the  width 
and  grade  of  which  has  been  established 
by  the  city  council,  to  perform  at  his  own 
expense,  after  obtaining  from  the  council 
permission  to  do  so,  any  grading  iipon  said 
street,  an  abutter  must,  of  course,  obtain 
the  consent  of  the  council,  and  will  he  en- 
joined if  he  does  not  (San  Francisco  v. 
Buckman,  111  Cal.  26,  43  Pac.  396):  but 
a  further  provision  of  the  statute  that, 
whenever  any  owner  or  owners  of  any  lot 
shall  have  heretofore  done,  or  shall  "here- 
after do,  any  work  (except  grading)  on 
such  street  in  front  of  any  block  at  his  ex- 
pense, the  work  so  done  shall  be  excepted 
from  any  order  for  improving  the  street, 
clearly  implies  the  right  of  the  owner  to 
make  any  improvement  on  the  street  except 
grading,  without  the  permission  of  the  coun- 
cil (Flinn  v.  Mowry,  131  CaL  481,  63 
Pac.  724.  iudgment  modified  in  131  Cal,  481, 
63  Pac.  1006). 

— notice  and  opportunity. 

Where,  by  charter  or  other  statute,  the 
n'unicipality   is   required  first   to  give  the 
abutter  an  onportunitv  to  do  the  work,  it  ' 
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cannot  make  a  valid  contract  for  the  work 
until  all  requirements  as  to  notice  and 
opportunity  to  the  abutter  have  been  com- 
piled with.  Such  is  the  doctrine  of  nunior- 
out  cases,  several  of  which  expressly  de- 
clare in  terms  or  in  effect  that  the  rights 
of  the  abutter  under  such  circumstances  arc 
valuable  rights,  of  wliich  he  cannot  be  de- 
prived by  subterfuge  or  indirection,  but 
only  by  strict  compliance  with  the  terms  of 
the  act.  TTitchcock  v.  Galveston,  3  Woods, 
287,  Fed.  Cas.  No.  6,534;  Burke  v.  Turney, 
64  Cal.  486,  followed  in  Manning  v.  Den. 
90  Cal.  610,  27  Pac.  436,  and  California 
Improv.  Co.  v.  Quinchard,  119  Cal.  87,  51 
Pac.  24;  Chicago  v.  Burkhardt,  223  111.  297, 
79  N.  E.  82 ;  People  ex  rel.  Carmody  v.  Cher- 
ry, 268  111.  582,  100  N.  E.  287;  Auditor 
General  v.  Hoffman,  129  Mich.  541,  89  N. 
W.  348;  Labadie  v.  Perry,  170  Mich.  344, 
136  N.  W.  351;  Newbery  v.  Fox,  37  Minn. 
141,  6  Am.  St.  Rep.  830,  33  N.  W.  333; 
State  V.  Foster,  94  Minn.  412,  103  N.  W.  14; 
Leach  v.  Cargill,  60  Mo.  316;  Horbach  v. 
Omaha,  54  Neb.  83,  74  N.  W.  434;  Grant 
v.  Bartholomew,  58  Neb.  839,  80  N.  W.  45; 
Williams  v.  Dunkirk,  3  Lans.  44;  Cowen  v. 
West  Trov,  43  Barb.  48;  Walden  v.  Relyea, 
89  App.  Div.  241,  85  N.  Y.  Rupp.  978;  Phil- 
adelphia V.  Edwards,  78  Pa.  62;  Pittsburg 
V.  Biggert,  23  Pa.  Super.  Ct.  540;  Chester 
City  V.  Lane,  24  Pa.  Super.  Ct.  359:  Angle 
V.  Stroudsburp,  29  Pa.  Super. 'Ct.  601;  Re 
Shady  Ave.  34  Pa.  Super.  Ct.  327;  Phil- 
adelphia V.  Donath,  13  Phila.  4;  Simmons  v. 
Gardiner,  6  R.  I.  255;  Columbia  v.  Hunt, 
6  Rich.  L.  550;  Washington  v.  Nashville,  1 
Swan,  177;  Whyte  v.  Nashville,  2  Swan, 
364;  Rogers  v.  ^Milwaukee,  13  Wis.  611: 
Myrick  v.  LaCrosse,  17  Wis.  443;  Johnston, 
V.  Oshkosh,  21  Wis.  185;  Fass  v.  Reehawer. 
60  Wis.  525,  19  N.  W.  533;  {obiter)  ;  Wau- 
kesha V.  Randies,  120  Wis.  470,  98  N.  W. 
237. 

Where  the  statute  requires  the  abiitter,  if 
he  builds  the  sidewalk  himself,  to  do  the 
work  to  the  acceptance  of  the  public  author- 
ities, the  notice  to  which  he  is  entitled  un- 
der the  statute  must  specify  the  dimensions 
of  the  sidewalk ;  and  when  it  fails  to  do  so. 
it  is  insufficient  to  warrant  the  authorities 
in  doing  the  work,  and  he  is  not  liable  for 
its  cost.  Tufts  V.  Charlestown,  98  Mass. 
683. 
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Bonta  v.  Clay,  6  Litt.  (Ky.)  131;  Harrison 
V.  Com,  83  Ky.  170;  Slidell  v,  Grandjean, 
111  U.  S.  412,  28  L.  ed.  321,  4  Sup.  Ct.  Rep. 
475;  Kendall  v.  Russell,  5  Dana,  503,  30 
Am.  Dec.  696;  Hartford  Protection  Ins.  Co. 
V.  Harmer,  2  Ohio  St.  452,  59  Am.  Dec. 
684;  Minis  v.  Nelson,  43  Fed.  777;  Gleason 
V.  Walsh,  43  Me.  397;  Champion  v.  Wilson, 
64  Ga.  184;  Desha  v.  Holland,  12  Ala.  513, 
46  Am.  Dec.  261;  Rastetter  v.  Reynolds, 
160  Ind.  133,  66  N.  £.  612. 

Messrs.  Forman  &  Forman  for  appel- 
lee: 

lASsing,  J.,  delivered  the  opinion  of  the 
court: 

The  general  council  of  the  city  of  Lex- 
ington, by  ordinance,  directed  the  improve- 


ment of  portions  of  Columbia  avenue  in 
said  city  under  certain  plans  and  specifica- 
tions, "by  the  construction  thereof  with  ma- 
cadam and  by  the  construction  of  curbing 
and  guttering  thereon,  at  the  cost  of  the 
abutting  property  owners,  on  the  three-year 
instalment  payment  plan.''  After  the  pas- 
sage of  this  resolution,  by  ordinance  the 
mayor  was  directed  to  advertise  for  bids 
for  this  work.  F.  T.  Justice  &  Company 
was  the  lowest  and  best  bidder  for  the  con- 
struction of  the  curbing  and  guttering. 
This  fact  was  reported  by  the  mayor  to 
council,  and  it,  by  ordinance,  accepted  said 
bid.  Thereafter  said  Justice  &  Company 
executed  bond,  and  commenced  work  under 
its  contract.  About  this  time  A.  W.  Creek- 
more  and  his  wife  employed  one  Joseph  Up- 


And  the  necessity  for  notice  to  the  land- 
owners and  an  opportunity  to  make  the 
street  improvement  under  the  Indiana  act 
is  shown  in  Loughridge  v.  Huntington,  56 
Ind.  253,  holding  that  a  valid  contract  for 
grading  and  surfacing  a  street  could  not  be 
made  until  after  the  lapse  of  one  hundred 
and  one  days  after  the  passage  of  the  im- 
provement ordinance,  where  the  charter  of 
tlie  town  provided  that  all  ordinances 
should  become  effective  after  a  publication 
of  ten  days,  and  provided  more  specifically 
that  nonresident  abutters  should  be  noti- 
fied of  improvement  ordinances  by  a  pub- 
lication for  three  weeks,  after  which  they 
should  have  'sixty  days  in  which  to  complete 
the  improvement,  and  upon  their  failure  to 
do  so,  the  marshal  of  the  town  should  sell 
the  work  to  the  highest  bidder,  after  hav- 
given  ten  days'  notice  of  sale. 

A  property  owner  who  receives  notice 
that  he  is  required  within  sixty  days  to  con- 
struct a  pavement  in  front  of  his  property, 
as  prescribed  by  a  special  ordinance  requir- 
ing him  to  construct  a  pavement,  the  wnole 
to  be  completed  within  sixty  days  after  ho 
was  notified,  has  the  right  to  suppose  from 
the  notice  that  it  is  immaterial  when  the 
lyork  is  commenced  so  long  as  it  is  com- 
pleted within  sixty  days,  and  is  not  re- 
quired to  take  notice  of  the  provision  of  a 
general  ordinance  requiring  the  work  to  be 
commenced  within  thirty  days  after  service 
of  notice;  and  therefore  the  board  is  with- 
out power  thirty-six  days  after  service  of 
notiee  to  let  the  work  to  the  lowest  bidder, 
upon  the  ground  that  tlie  owner  had  not 
commenced  work  within  thirty  days,  and 
thus  subject  his  property  to  the  cost  of  the 
improvement.  McGrath  v.  Shelby ville,  13 
Ky.  L.  Rep.  588,  abstract. 

Where  the  statute  requirofl  the  notice  of 
the  award  to  be  posted  for  five  days  and 
published  in  a  newspaper  for  two  days,  and 
provides  that  the  owners  of  three  iPourths 
of  the  frontage  may,  within  ten  days  after 
the  first  posting  or  publication,  elect  to  do 
the  work,  it  is  not  to  be  constructed  as  re- 
nuiring  the  lapse  of  one  dav  before  the  ten 
«^ovs  shall  be<?in  to  run.  Banaz  v.  Smith, 
133  Cal.  102.  65  Pac.  309. 
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Where  the  cost  of  a  sidewalk  is  to  be  met 
by  special  tax,  as  well  as  when  it  is  to  be 
met  by  special  assessment,  the  abutters 
must  be  allowed  fifteen  days  to  build  their 
walks,  and  may  successfully  contest  the  con- 
firmation of  the  tax  if  sucii  opportunity  is 
not  afforded  them,  where  the  statute  pro- 
vides that  when  the  improvement  is  to  be* 
made  by  special  taxation,  the  tax  sliall  be 
levied,  assessed,  and  collected  in  the  way 
provided  in  the  section  relating  to  making, 
levying,  assessing,  and  collecting  of  special 
assessments,  and  provides  further  that 
when  a  local  improvement  is  to  be  made  by 
special  assessment,  and  relates  only  to  the 
building  or  renewing  of  a  sidewalk,  the 
owner  of  any  lot  or  piece  of  land  fronting 
on  such  sidewalk  shall  be  allowed  fifteen 
days  in  which  to  build  or  renew  the  same 
opposite  his  land,  and  thereby  relieve  the 
same  from  assessment.  Western  Springs 
V.  Hill,  177  111.  034,  52  N.  E.  959. 


— compliance   by   landowner   with   require- 
ments. 

The  fact  that  an  abutter  undertook  to 
do  the  work  himself  does  not  prevent  the 
municipality  from  taking  charge  of  and 
completing  it,  unles  it  appears  that  he  has 
substantially  complied  with  the  require- 
ments of  the  ordinance;  and  if  he  has  not, 
it  is  not  essential  that  he  be  given  notice 
of  the  intention  of  the  authorities  to  take 
the  work  into  their  own  hands.  Shrum  v. 
Salem,  13  Ind.  App.  115,  39  N.  E.  1050. 

Where  the  city  has  specified  -the  material 
of  which  a  walk  is  to  be  constructed,  the 
fact  that  an  abutter  wished  to  build  for 
himself  a  walk  of  another  material  con- 
stitutes no  defense  to  the  contractor's  ac- 
tion against  the  abutter  for  the  cost  of  con- 
structing a  walk.  W'oodward  v.  Collett.  20 
Ky.  L.  Rep.  1066,  48  S.  W.  164,  the  court 
saving  that  the  common  council  must  be 
allowed  to  exercise  a  sound  discretion  as  to 
tlie  improvement  of  its  streets  and  walks, 
and  that  its  decisions  on  such  matters  is 
final  and  conclusive,  unless  the  sound  dis- 
cretion be  flagrantly  abused. 
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thegrove  to  build  the  curbing  and  gutter- 
ing in  front  of  their  property,  a  distance  of 
some  180  feet  along  Columbia  avenue. 
Thereupon  Justice  &  Company  filed  a  suit 
in  which  it  sought  to  have  Creekmore  and 
wife  and  Upthegrove  enjoined  from  inter- 
fering with  it  in  carrying  out  its  contract 
with  the  city.  A  temporary  restraining  or- 
der was  issued,  and  defendants  were  given 
time  to  have  it  dissolved.  Upon  notice  the 
case  was  brought  before  Hon.  John  D.  Car- 
rolly  one  of  the  judges  of  this  court,  and  a 
motion  made  to  have  the  injunction  granted 
by  the  lower  court  dissolved.  Upon  consid- 
eration this  motion  was  overruled.  Defend- 
ants thereupon  answered,  and,  in  addition 
to  denying  the  validity  of  the  statute  under 
which  council  had  ordered  this  work  done, 


pleaded  that,  by  a  custom  which  had  pre- 
vailed in  Lexington  for  a  great  number  of 
years,  when  street  improvements  were  or- 
dered, the  property  owners  were  entitled  to 
make  that  portion  thereof  in  front  of  their 
property.  A  demurrer  to  this  answer  was 
sustained,  with  leave  to  amend.  Defendants 
thereupon,  in  a  more  elaborate  manner,  set 
up  the  matters  of  defense  relied  upon  in 
their  original  answer.  A  demurrer  to  the 
answer  as  amended  having  been  sustained, 
they  declined  to  plead  further,  and  the  in- 
junction was  made  perpetual.  They  appeal. 
The  legislative  act  authorizing  the  ordi- 
nance directing  this  work  to  be  done  is 
chapter  53  of  the  Acts  of  1910,  relative  to 
the  government  of  cities  of  the  second  class. 
The  constitutionality  of  this  act  was  raised 


Under  an  ordinance  providing  that  side- 
walks may  be  made  of  any  one  of  three 
materials,  a  property  owner  who  is  notified 
to  construct  a  sidewalk  may  select  any  one 
of  the  three  kinds,  provided  the  authorities 
have  not  directed  the  use  of  a  certain  mate- 
rial; but  if  he  neglects  to  comply  with  the 
notice  to  pave,  he  cannot  be  heard  to  object 
that  the  municipalitjr  in  doing  the  work 
used  the  most  expensive  material.  Carlisle 
▼.  Long,  47  Pa.  Super.  Ct.  628. 

An  abutter  cannot  abandon  the  construc- 
tion of  a  sidewalk,  and  defeat  an  assessment 
for  the  cost  of  its  completion  by  the  city, 
where  he  abandons  it  because  he  wishes  to 
use  material  whose  use  the  citv  forbids. 
Scribner  v.  Grand  Rapids,  119  Mich.  188, 
77  N.  W,  699.  In  this  case  the  abutter  was 
notified  to  rebuild  the  sidewalk  in  front 
of  his  premises,  and  he  made  a  contract 
for  the  construction  of  a  tar  walk,  which 
was  at  that  time  permissible,  but  before 
the  work  was  commenced  he  was  informeil 
that  the  city  would  not  permit  such  a  walk 
to  be  constructed.  He,  however,  laid  the 
foundation,  which  was  as  well  adapted  to 
stone  as  to  a  tar  walk,  and  on  the  same  day 
an  ordinance  was  passed  to  extend  the 
stone  walk  district  to  include  the  abutter's 
premises,  and  he  was  then  notified  that  a 
stone  walk  would  be  insisted  upon. 

The  case  of  Heman  v.  St.  Louis  Mer- 
chants' Land  Improv.  Co.  75  Mo.  App. 
372,  involved  a  statute  providing  that  when 
a  sidewalk  should  get  out  of  repair,  the 
street  commissioner  should  notify  the  abut- 
ting owner  to  have  the  same  repaired  within 
^ye  days,  and,  in  case  of  his  failure  to  do 
so,  the  street  commissioner  was  tn  cause  the 
work  to  be  done  by  a  contractor  and  to  have 
the  cost  assessed  against  the  abutter  as  a 
special  tax.  It  was  held  that  the  purpose 
of  the  ordinance  was  to  afford  property 
owners  the  opportunity  and  privilege  of 
doing  their  own  work,  and  that  this  right 
should  not  be  completely  denied  them;  and 
that  therefore  there  was  a  sufiicient  com- 
pliance with  the  requirement  of  the  notice 
and  ordinance,  when,  after  receiving  notice 
on  the  14th  of  the  month,  the  abutter  be- 
gun work  on  a  defective  sidewalk  on  the 
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16th,  and  prosecuted  his  work  with  due  dil- 
igence and  finished  it  on  the  day  after  the 
expiration  of  the  time  mentioned  in  the 
notice  of  the  street  commissioner.  There- 
fore, it  was  held  that  the  city  contractor 
who  afterward  tore  up  the  walk  and  re- 
paired it  anew,  after  it  had  been  well  done 
by  the  owner,  could  not  recover  against  the 
latter  on  the 'special  tax  bond. 


— ^miscellaneous. 

It  has  been  held  that  there  is  no  such 
fraud  as  will  invalidate  the  improvement 
bond,  in  an  agreement  between  the  contract- 
or who  has  received  the  award,  and  three 
fourths  of  the  abutters,  whereby  the  latter, 
instead  of  electing  to  do  the  work  at  the 
price  awarded,  agreed  with  the  contractor 
for  a  reduced  rate  and  a  corresponding 
credit  on  their  assessment,  the  privilege  of 
entering  into  the  agreement  having  been 
extended  to  all  lot  owners.  German  Sav. 
&  Loan  Soc.  v.  Ramish,  138  Cal.  120,  69 
Pac.  89,  70  Pac.  1067. 

It  was  held  in  Cochran  v.  Collins,  29  Cal. 
129,  that  a  contract  for  the  improvement  of 
a  principal  street  was  properly  let  to  a 
majority  of  the  owners  of  the  principal 
street,  to  the  exclusion  of  owners  on  a 
small  cross  street  terminating  thereon,  un- 
der a  statute  providing  that  the  owners 
of  the  major  part  of  the  frontage  of  lots 
and  lands  liable  to  be  assessed  for  the  im- 
provement are  authorized  to  elect  to  take 
the  contract  at  the  price  awarded  without 
having  put  in  a  bid,  and  that  the  expense 
shall  be  assessed  upon  the  lots  and  lands 
fronting  thereon,  provided  that  where  a 
small  street  terminates  in  another  street, 
the  expense  of  the  work  on  one  half  the 
width  of  the  principal  street  opposite  the 
termination  of  the  small  street  shall  be  as- 
sessed on  the  lots  fronting  on  such  small 
street.  The  court  said  in  effect  that  the 
small  street  was  to  be  regarded  as  a  lot 
for  the  purpose  of  levying  the  assessment, 
but  not  for  the  purpose  of  determining  the 
owners  a  majority  of  whom  could  elect  to 
take  the  contract. "  L.  A.  W. 
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in  the  case  of  Newport  v.  Silva,  143  Ky, 
704,  137  S.  W.  546,  where,  in  an  elaborate 
opinion,  every  feature  of  said  act  waH  con- 
sidered and  discussed  at  length,  and  the 
conclusion  there  reached  was  that  said  act 
was  violative  of  no  constitutional  provision. 
For  the  reasons  therein  stated,  the  first 
proposition  relied  upon  by  counsel  for  appel- 
lants for  a  reversal  must  fail.  The  act  is 
constitutional,  and  an  examination  of  the 
ordinances,  copies  of  which  are  filed  with 
and  made  part  of  the  record  in  this  case, 
shows  that  they  were  regularly  passed  and 
in  conformity  with  the  requirements  of  said 
net,  and,  unless  the  second  proposition  re- 
lied upon  by  counsel  for  reversal,  to  wit, 
that,  under  a  custom  prevailing  in  the  city 
of  Lexington,  they  are  entitled  to  build  this 
curbing  and  guttering  in  front  of  their  prop- 
erty, the  judgment  must  be  affirmed. 

The  answer  alleges  that,  under  the  pre- 
vailing custom  in  the  city  of  Lexington, 
"each  and  every  citizen  had  the  right  and 
privilege  to  construct  their  own  curbing, 
gutterings,  and  sidewalks,  in  accordance 
with  plans,  specifications,  and  grades  fur- 
nished by  the  said  city,  through  its  engi- 
neers, to  the  property  owner."  It  is  no- 
where alleged  that  any  ordinance  was  ever 
enacted  by  the  city  of  Lexington  granting 
to  the  citizens  in  general,  or  to  appellants 
in  particular,  the  right  to  make  improve- 
ments of  the  character  under  consideration 
in  front  of  their  property;  but  appellants 
rely  solely  upon  what  they  term  a  custom, 
which  had  prevailed  and  been  recognized  by 
the  city  officials  for  a  long  period  of  time. 
If  there  was  no  positive  statute  covering 
the  subject,  there  would  be  much  force  in 
this  contention,  but  the  legislature  having 
Bpecrfically  directed  how  improvements  of 
this  character  should  be  made,  if  any  cus- 
tom had  theretofore  prevailed,  the  legisla- 
tive act  superseded  the  custom;  and  im- 
provements made  or  undertaken  after  the 
act  became  operative  would  necessarily  have 
to  be  done  and  made  in  accordance  with 
and  under  the  provisions  of  the  legislative 
act.  As  stated  in  12  Cyc.  1054:  "A  custom 
or  usage  repugnant  to  the  express  provisions 
of  a  statute  is  void,  and,  whenever  there  is 
a  conflict  between  a  custom  or  usage  and  a 
statutory  regulation,  the  statutory  regula- 
tion must  control."  In  1  Dillon,  Mun.  Corp. 
3d  ed.  §  92,  the  author  says:  "In  Eng- 
land mimicipal  corporations  claim  and  ex- 
ercise many  powers  wholly  in  virtue  of 
long-established  usage,  or  of  prescription, 
which  implies  a  lost  charter  conferring  such 
powers.  .  .  .  But  usage  in  this  country 
has  a  much  more  limited  operation.  It  is 
the  necessary  result  of  the  manner  in  which 
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our  municipal  corporations  are  created, — 
rir.,  by  express  legislative  act,  wherein  their 
powers  and  duties  are  wholly  prescribed, — 
that  the  powers  themselves  cannot  be  added 
to,  enlarged,  or  diminished  by  proof  of  us- 
age." The  same  author,  in  §  93,  quotes 
with  approval  from  a  Massachusetts  case 
wherein  usage  was  pleaded  in  defense  of  a 
town  for  appropriation  of  money  for  the 
celebration  of  the  Fourth  of  July:  "Usage 
cannot  alter  the  case.  An  unlawful  expend- 
iture of  money  by  a  town  cannot  be  rendered 
valid  by  usage,  however  long  continued. 
Abuses  of  power  and  violations  of  right 
derive  no  sanction  from  time  or  custom." 
In  Morrison  v.  Hart,  2  Bibb,  4,  4  Am.  Dec« 
GG3,  in  holding  that  custom  cannot  prevail 
against  a  positive  law,  this  court  used  the 
following  language:  "It  may  be  remarked 
that  no  usage  or  custom  which  is  disre- 
garded in  a  court  of  law  can  be  respected 
as  a  rule  of  action  in  a  court  of  chancery/' 
In  Neal  v.  Taylor,  9  Bush,  386,  where  a 
bank  attempted  to  shelter  itself  behind  a 
custom  in  the  face  of  a  positive  statute,  this 
court  said:  "This  custom  was  not  of  itself 
a  law,  and  could  not  prevail  against  a  posi- 
tive statute."  In  Columbus  &>  H.  Coal  &  I. 
Co.  v.  Tucker,  48  Ohio  St.  60,  12  L.RJ^. 
577,  29  Am.  St.  Rep.  528,  26  N.  E.  630,  the 
court  said:  "A  usage  which  is  not  accord- 
ing to  law,  though  universal,  cannot  be  set 
up  to  control  the  law." 

It  is  apparent  from  the  foregoing  that  the 
custom  relied  upon  by  appellants  constitutes 
no  defense  to  the  action.  There  is  a  section 
of  the  statutes  (§  3098,  Kentucky  Stat- 
utes) which  authorizes  council  to  permit 
property  owners  to  make  improvements  of 
this  character,  but,  in  order  to  be  permitted 
to  do  so,  they  must  comply  with  said  sec- 
tion, which  is  as  follows :  "The  general  coun- 
cil may  in  its  discretion,  upon  a  petition  of 
a  majority  of  the  property  owners  on  the 
part  of  the  public  way  proposed  to  be  im- 
proved, grant  them  permission  to  improve 
said  public  way  under  the  supervision  of, 
and  within  such  time  as  may  be  fixed  by, 
the  superintendent  of  public  works."  The 
answer  does  not  allege  that  a  majority  of 
the  property  owners  affected  by  the  improve- 
ment on  Columbia  avenue  petitioned  coun- 
cil to  give  them  the  right  to  make  this  im- 
provement, and  hence  they  do  not  bring 
themselves  within  the  provisions  of  the 
only  law  under  which  they  could  have 
claimed  the  right  to  do  the  work.  Under 
the  state  of  the  pleading,  the  trial  court 
properly  held  that  the  answer  presented  no 
defense. 

Judgment  affirmed. 
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liicense  —  to  use  well  —  implication. 

1.  Where  A  and  B  owned  adjacent  lots, 
and  together  with  C,  a  professional  well  dig- 
ger, agreed  to  dig  and  equip  a  well  on  the 
line  dividing  said  lots,  in  which  all  should 
equally  share  the  expense  and  should  equal- 
ly participate,  and  said  contract  being 
reduced  to  writing,  and  not  being  signed 
by  any  of  said  parties,  and  the  location 
of  said  well  was  arrived  at  by  rough  mcas- 

Headnotes  by  Bbuce,  J. 


ureinents  made  by  said  parties,  but  the  line 
was  ■  not  then  surveyed,  and  it  was  con- 
temporaneously orally  agreed  that,  if  the 
well  was  not  on  the  true  line,  the  same 
rights  in  the  well  should  exist,  and  that,  if 
G  desired  to  sell  his  interest,  A  and  B 
should  have  the  first  option  to  purchase.' 
the  same  in  equal  shares,  and  C  did  after- 
wards sell  his  interest  to  A  and  B,  and  after 
the  digging  of  said  well  and  the  sale  of 
the  interest  of  C  to  A  and  B,  A  and  B 
jointly  constructed  a  windmill  over  said 
well,  each  paying  half  of  the  cost  thereof, 
and  afterwards  B,  by  warranty  deed,  sold 
his  lot  and  interest  in  said  well  and  ap- 
pliances to  D,  and  A  afterwards  refused  to 
allow  D  to  use  said  well,  and  fenced  in  tlu; 
same,  two  subsequent  surveys  of  said  prem- 
ises having  shown  that  as  a  matter  of  fact 
the  well  was  20  inches  from  the  dividing 


Note,  —  Compensation  upon  revocation 
of  license  with  respect  to  real  prop- 
erty. 

I.  Scope  of  note,  557. 
II.  Where   there    has   been    consideration, 
558. 
III.  Gratuitous    licenses,  565. 
IV  Right  of  licensee  to  remove  his  prop- 
erty, 668. 

/.  Scope  of  note. 

The  question  of  compensation  is  a  branch 
of  the  general  subject  of  the  revocability  of 
a  license  to  maintain  a  burden  on  land  after 
the  licensee  has  incurred  expense  in  creat- 
ing the  burden,  which  is  elaborately  treat- 
ed in  the  note  to  Pifer  v.  Brown,  49  L.R.A. 
497,  to  which  the  notes  to  Yeager  v.  Tuning, 
19  L.R.A.(N.S.)  700,  and  Munch  v.  Stelter, 
25  L.R.A.(N.S.)  727,  are  supplemental. 
This  note  also  is  limited  to  cases  where  ex- 
pense has  been  incurred  in  creating  the  bur- 
den. The  cases  which  in  terms  pass  directly 
upon  the  question  of  compensation  are  com- 
paratively few,  but  there  is  a  good  deal  of 
dicta  on  the  subject.  The  reader  will  see 
bv  the  note  to  Pifer  v.  Brown  that  the  ad- 
vocates  of  the  irrevocability  of  license  have 
not  anchored  their  doctrine  on  any  one  prin- 
ciple, and  are  inclined  to  enforce  it  whether 
or  not  there  has  been  any  consideration  or 
any  preliminary  contract  or  attempt  at  con- 
tract. In  th^  present  note  an  effort  has 
been  made  to  separate  the  cases  where  the 
license  was  purely  gratuitous  from  those 
where  there  was  a  valid  or  invalid  con- 
tract. And  the  expressions,  ''where  there 
has"  or  "has  not  been  consideration,"  are 
intended  to  include  contracts  whether  valid 
or  invalid. 

It  is  generallv  agreed  that  where  a  license 
is  revoked,  the  licensee  has  the  right  to  re- 
move his  property  and  to  a  reasonable  time 
in  which  to  do  it,  and  that  if  the  licensor 
interferes  with  such  right,  he  will  be  liable 
in  damages,  tint  there  is  a  direct  conflict 
in  the  courts  as  to  whether  or  not  a  license 
followed  by  expenditure  on  the  part  of  the 
licensee  is  revocable,  or  revocable  without 
reimbursement  for  the  expenditure. 
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The  reader  will  see  by  the  discussion  in 
the  note  to  Pifer  v.  Brown,  supra:  (1) 
that  there  may  be  an  opportunity  for  equit- 
able relief  to  the  licensee  where  there  has 
been  consideration  or  oral  contract,  on  the 
ground  that  part  performance  or  execution 
of  the  contract  takes  the  case  out  of  the 
statute  of  frauds ;  ( 2 )  that  where  there  has 
been  no  consideration  or  contract  the  doc- 
trine of  estoppel  is  not  applicable.  ''Es- 
toppel cannot  avail,  because  fraud  is  a  nec- 
essary ingredient  of  an  estoppel,  and  there 
can  be  no  fraud  in  permitting  one  to  make 
expenditures  which  the  licensor  has  a  right 
to  assume  are  made  in  contemplation  of 
the  unstable  character  of  the  title  under  the 
statute  of  frauds,  for  considerations  satis- 
factory to  the  licensee."  Note  to  Pifer  v. 
Brown,  49  L.R.A.  526. 

In  Farnham  on  Waters,  p.  2356,  it  is 
said:  "A  parol  license  can  never  impose  an 
irrevocable  burden  on  land,  because  as  soon 
as  the  burden  is  established  it  becomes  an 
estate  or  an  easement,  which  is  an  interest 
of  a  higher  grade  than  a  license.  An  ease- 
ment can  only  be  created  by  deed,  and  an 
agreement  for  an  estate  must  be  in  writing 
under  the  statute  of  frauds.  The  only  eq- 
uitable relief  must  be  on  the  basis  of  a 
distinct  promise  for  a  definite  interest,  ex- 
press or  implied,  forming  part  of  a  con- 
tract which  may  be  enforced  specifically." 
It  is  conceived  that  these  principles  are 
sound,  and  they  would  seem  to  leave,  in  the 
case  of  a  purely  gratuitous  license,  no 
ground  for  compensation  to  the  licensee 
whose  license  is  revoked,  unless  the  licensor 
is  compelled  to  come  into  equity  to  enforce 
the  revocation,  when  it  has  been  said  that 
the  maxim  might  be  invoked  that  **he  who 
seeks  equity  must  do  equity."  But  the  ap- 
plication of  this  maxim  to  the  case  of  com- 
pensating a  licensee  whose  gratuitous  li- 
cense had  been  revoked  would  seem  to  re- 
quire the  court  to  enter  the  dangerous  field 
of  purely  ethical  and  moral  considerations. 

Contracts  for  the  sale  of  standing  timber, 
and  party  wall  or  division  wall  agreements, 
are  excluded.  Cases  are  also  excluded  on 
the  revoking  of  a  license  to  enter  a  theater 
aiter  the  sale  of  a  ticket,   which    is  treated 
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line,  and  wholly  within  A's  lot,  held  that 
equity  will,  in  case  of  such  a  mistake  of 
location,  presume  a  license  in  B  and  his 
grantees  to  use  said  well  and  to  the  reason- 
able access  thereto,  but  that  said  license 
will  be  revocable  upon  the  payment  to  said 
B  or  his  grantees  of  the  money  expended 
both  in  the  digging  of  said  well  and  their 
proportionate  interest  in  the  improvements 
constructed  thereon. 

Boundary  —  location  —  survey  —  mis- 
take. 

2.  It  is  further  held  that  the  digging  and 
location  of  said  well  was  in  no  manner  a 
settlement  of  the  boundary  line  between  the 
two  lots,  and  that  a  subsequent  survey, 
though  not  made  by  the  county  surveyor  of 
the  particular  county  in  which  the  well  was 
located,  would  be  competent,  and,  if  not 
disproved    by    better    evidence,    conclusive 


evidence  of  the  true  location  of  said  divid- 
ing line. 

Homestead  —  grrant  of  license  —  lack 
of  sisrnature. 

3.  Held,  further,  that  it  was  immaterial 
that  the  wife  of  A  did  not  join  in  any  writ- 
ten deed  or  conveyance,  the  evidence, 
though  tending  to  show  that  A's  lot  was 
probably  occupied  as  a  homestead  at  the 
time  of  the  purchase  of  the  adjoining 
lot  by  D,  being  absolutely  silent  as  to 
whether  said  lot  was  occupied  as  a  home- 
stead at  the  time  of  the  construction  of  the 
well. 

Pleading  ~  homestead  rights. 

4.  A  defense  of  homestead  must  be  SDd- 
cially  pleaded. 

(October  3,  1912.) 


in  the  note  to  Homey  v.  Nixon,  1  L,R.A. 
(N.S.)  1184.  See  also  Shubert  v.  Nixon 
Amusement  Co.  —  N.  J.  L.  — ,  83  Atl.  369. 

For  the  time  within  which  a  building  or 
other  property  placed  upon  another's  land 
under  a  parol  license  must  be  removed  after 
revocation  of  the  license,  see  the  note  to 
Shipley  V.  Fink,  2  L.R.A.(N.S.)   1002. 

As  to  the  effect  of  incurring  expense  upon 
parol  license  to  drain  water  onto  one's  prop- 
erty, see  the  note  to  Jones  v.  Stover,  6 
L.R.A.(N.S.)    154. 

For  rights  in  respect  to  compensation  for 
improvements  on  land  made  in  good  faith 
under  an  oral  contract  or  gift,  see  the  note 
to  Luton  V.  Badham,  53  L.R.A.  337. 

//.  Where  there  has  been  consideration. 

This  expression  is  intended  to  include 
cases  of  valid  contracts,  cases  of  verbal  con- 
tracts void  under  the  statute  of  frauds,  and 
any  cases  where  there  is  advantage  occur- 
ring to  the  licensor. 

Wh^re  there  has  been  consideration  to  the 
licensor  the  courts  are  not  agreed  whether 
the  licensee  is  entitled  to  compensation  on 
revocation  of  the  license. 

CSompensation — illustrations. 

In  Van  Ohlen  v.  Van  Ohlen,  56  HI.  528, 
where  for  a  valuable  consideration  a  man 
gave  an  agreement  in  writing  that  he  would 
make  and  keep  open  a  ditch  sufficient  to 
carry  off  certain  water  from  his  neighbor's 
land,  in  an  action  for  damages  for  the 
breach,  it  was  defended  that  the  instrument 
in  writing  was  not  under  seal;  but  the 
court  said  that,  as  there  had  been  a  valua- 
ble consideration  passing, — ^that  is  to  say, 
the  plaintiff  having  fully  performed  his 
part, — the  defendant  must  carry  out  his 
contract  or  render  an  equivalent  in  dam- 
ages. 

So,  in  Rhodes  v.  Otis,  33  Ala.  578,  73  Am. 
Dec.  439.  where  the  plaintiff  claimed  the 
right  under  a  parol  contract,  for  which  he 
had  paid  a  consideration,  to  float  logs  down 
the  defendant's  stream,  and  sued  for  dam- 
a4?es  in  obstructing  the  stream,  it  was  held 
that  he  had  stated  a  cause  of  action. 
44  L.R,A.(N.S.) 


So,  in  Kerrison  v.  Smith  [1897]  2  Q.  B. 
445,  66  L.  J.  Q.  B.  N.  S.  762,  77  L.  T.  N.  S. 
344,  where  the  plaintiff  sued  to  recover 
damages  for  breach  of  an  oral  agreement 
by  which  the  plaintiff  agreed  to  pay  a  cer- 
tain sum  per  annum  for  the  privilege  of 
posting  advertisements  on  the  defendant's 
property,  the  plaintiff  to  erect  a  hoarding 
and  the  defendant  afterwards  on  short 
notice  tore  down  the  hoarding,  it  was  held 
that  the  defendant  was  entitled  to  revoke 
the  license,  but  that  the  plaintiff  was  en- 
titled to  damages  for  breach  of  contract. 

In  Metcalf  V.  Hart,  3  Wyo.  513,  27  Pac. 
900,  31  Pac.  407,  it  was  held  where  the  com- 
plainant entered  land  under  a  verbal  agree- 
ment with  H.  that  he  would  convey  the 
same  to  the  complainant  for  a  comparative- 
ly nominal  sum  if  he  made  improvements 
on  it,  and  the  complainant  made  improve- 
ments thereon,  it  was  held  in  an  action  by 
him  for  specific  performance  (and  to  re- 
strain ejectment)  against  the  successor  of 
H.,  who  had  died,  that  the  plaintiff  was  en- 
titled to  these  improvements;  that  is,  to  be 
compensated  for  them. 

In  Dillion  v.  Crook,  11  Bush,  321,  where 
the  plaintiff,  under  a  parol  agreement,  was 
given  the  right  to  use  the  private  railroad 
switch  of  the  defendant,  paying  part  of  the 
cost  therefor  and  also  so  much  a  car,  and 
by  virtue  of  this  agreement  and  this  ability 
to  get  his  coal  to  market  he  thereupon 
spent  a  large  amount  in  developing  his 
mine  and  made  contracts  for  the  sale  of  the 
coal,  it  was  held  that  the  defendant  could 
not  revoke  the  license  to  use  the  switch 
without  being  required  in  equity  to  indem- 
nify the  party  wronged  by  his  axst  in  dam- 
ages. 

In  Mobile  v.  Sullivan  Timber  Co.  63 
C.  C.  A.  412,  129  Fed.  298,  where  the  city 
of  Mobile,  having  the  title  to  land  under 
water  in  the  river,  brought  ejectment 
against  the  riparian  proprietor  which 
had  erected  wharves  and  other  structures 
thereon,  the  defendant  brought  a  bill  to 
enjoin  the  city  from  interfering,  which 
was  granted;  but,  on  appeal,  the  court 
modified  the  decree,  holding  that  the  city 
was  entitled  to  its  land,  but  that  inasmucii 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  McLean  County 
in  defendant's  favor  in  an  action  brought 
to  settle  and  determine  conflicting  claims 
to  an  undivided  one-half  interest  in  a  cer- 
tain well,  pump,  and  windmill,  and  to  en- 
join defendant  from  interfering  with  plain- 
tiff's use  and  enjoyment  of  the  same.  Re- 
versed. 

Statement  by  ^ruce,  J.: 

This  action  was  brought  to  have  adjudged 
to  the  plaintiff  an  undivided  one-half  inter- 
est in  a  certain  well,  pump,  and  windmill, 
and  to  have  the  defendant  enjoined  from  in- 
terfering with  the  plaintiff's  use  and  enjoy- 
ment thereof,  and  to  compel  such  defendant 
to   remove  a  certain  fence  constructed  for 


the  purpose  of  preventing  such  use.  The 
evidence  showed  that  in  May,  1905,  one  £. 
A.  Hull,  who  owned  and  resided  on  lots  9 
and  10,  block  10,  in  the  town  site  of  the  vil- 
lage of  Wilton,  James  Bartron,  Jr.,  who 
owned  and  resided  upon  lot  8,  block  10,  and 
one  R.  A.  Laubach,  a  professional  well  dig- 
ger, entered  into  an  agreement  that  said 
Laubach  should  sink  a  well  with  a  pump 
and  other  necessary  appliances  upon  the 
line  between  said  lots  8  and  9,  and  that  each 
of  said  three  parties  should  have  a  com- 
mon one-third  interest  in  said  well  and 
appliances,  and  that  each  .  should  bear  a 
third  of  the  cost  of  digging  and  equipping 
the  same.  It  was  also  contemporaneously 
agreed  that  if  it  was  afterwards  ascertained 
that  the  well  was  not  upon  the  true  bound- 


as  the  company  had  paid  the  city  for  li- 
cense to  erect  their  structure,  that  this  li- 
cense, which  was  an  implied  one,  created 
such  a  meritorious  interest  in  the  company 
that  the  city  should  not  be  decreed  its 
land  without  paying  a  fair  compensation 
to  the  company  for  the  damages  sustained 
by  the  revocation  of  the  license. 

In  Ricker  v.  Kelly,  1  Me.  117,  10  Am. 
Dec.  38,  where  the  plaintiff  sued  in  tres- 
pass for  cutting  down  and  destroying 
part  of  his  wooden  bridge,  the  defendant 
answered  that  the  bridge  was  erected  on 
the  land  of  the  defendant,  and  the  plain- 
tiff, in  reply,  set  up  a  parol  license  to  locate 
the  bridge  on  such  land  as  a  consideration 
for  certain  work  and  labor  performed  for  the 
licensor,  the  court,  in  holding  that  a  de- 
murrer to  the  reply  must  be  overruled  as 
the  defendant  -  had  no  right  to  seize  and 
carry  away  the  plaintiff's  property,  and 
it  did  not  appear  that  there  had  been  any 
revocation,  considered,  also,  that  if  the 
case  presented  the  question  of  a  right  as 
distinguished  from  a  license,  the  execution 
of  the  contract  took  the  case  out  of  the 
statute  of  frauds. 

Where  a  father  put  his  sons  in  posses- 
sion of  land  without  any  promise,  but  in- 
tending in  the  future  to  convey  it  to  them, 
and  they  reimbursed  him  for  improve- 
ments he  had  made  oxi  the  land,  and  them- 
selves made  improvements  tliereon,  it  was 
held  that  the  sons  had  a  lien  upon  the 
land  for  what  they  had  paid  and  tnat  this 
lien  they  could  mortgage.  Unity  Joint 
Stock  Mut.  Bkg.  Asso.  v.  King,  25  Beav.  72, 
27  L.  J.  Ch.  N.  S.  586,  4  Jur.  N.  S.  1267,  6 
Week.  Rep.  264. 

But,  on  the  contrary,  in  Leland  v.  Gas- 
sett,  17  Vt.  403,  where  a  father  told  his 
son  that  if  he  would  go  on  a  part  of  his 
property  and  improve  it,  he  would  after- 
wards give  him  a  deed,  and  the  son  went 
upon  the  property  and  built  buildings 
thereon,  and  lived  there  for  some  years, 
taking  the  profits,  and  then  died,  it  was 
held  that  his  administrator  could  not  re- 
cover against  the  father  for  the  buildings 
erected  by  the  son. 

It  has  been  held  that  the  licensee  will 
44  LJlJi.(N.S.) 


be  entitled  to  recover  for  unavoidable  in- 
jury to  his  property  in  its  removal.  Thus, 
where  the  furniture  and  fixtures  for  the 
first  story  of  a  brick  building  erected  by 
B  and  furnished  by  the  plaintiff  under  an 
agreement  between  them  that  the  building 
as  thus  furnished  should  be  rented  and  the 
rents  derived  therefrom  should  be  divided 
between  them  in  a  certain  manner;  it 
was  held  that  either  party  might  terminate 
the  agreement  on  giving  reasonable  notice 
and  the  damages  to  the  plaintiff  were  lim- 
ited to  injuries  to  the  fixtures  in  removing 
them,  which  were  unavoidable.  Adams  v. 
Weir,  —  Tex.  Civ.  App.  — ,  99  S.  W.  720. 

Plimmer  v.  Wellington,  L.  R.  9  App. 
Cas.  699,  53  L.  J.  P.  C.  N.  S.  104,  61  L.  T. 
N.  S.  475,  49  J.  P.  116,  is  cited  here,  as 
part  of  the  expenditure  of  the  licensee  was 
at  request  of  the  licensor.  In  that  case  the 
predecessor  of  a  landlord  built  a  wharf  and 
jetty  with  the  consent  of  the  government, 
and  later  at  the  government's  request  add- 
ed to  the  jetty,  and  the  tenant  later  made 
a  further  addition,  and  thereafter  the 
premises  were  taken  by  a  city,  and  it  was 
held  that  the  city  must  pay  compensation 
to  the  plaintiff,  who  was  the  tenant.  The 
statute  of  compensation  provided  that  the 
court  shall  not  be  bound  to  regard  strict 
legal  rights  only,  but  shall  do  what  is 
reasonable  and  just. 

It  will  be  noticed  that  in  Johnson  v. 
Babtbon  the  rule  laid  down  by  the  court 
is  that  the  license  is  revocable,  and  that 
ordinarily  the  licensee  should  be  permitted 
to  remove  his  improvements;  but- as  there 
was  a  joint  ownership  in  the  improve- 
ments, a  court  of  equity  would  require  the 
licensor  to  pay  compensation  to  the  licen- 
see for  the  value  of  his  share  of  such  im- 
provements.   • 

— explanations. 

In  Southwestern  R.  Co.  v.  Mitchell,  6^ 
Ga.  114,  in  affirming  an  injunction  against 
interfering  with  toe  maintaining  of  a 
milldam  flooding  the  lands  of  the  licensor, 
which  had  been  of  benefit  to  him,  the  court 
said:  "Where,  then,  a  grantor  owning  the 
fee  in  lands  gives  by   parol   a  license  to^ 
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ary  line  of  the  said  lots,  "the  oi^Tiership 
should  remain  as  it  was,  regardless  of  any 
change  in  the  line."  This  contract  was 
put  in  writing,  but  at  no  time  was  it  si^^ned 
by  either  of  the  parties.  A  day  or  two  af- 
terwards measurements  were  made  by  Hull 
and  Bartron,  Jr.,  and,  there  being  no  corner 
stake  or  monument,  the  line  was  located  as 
nearly  as  it  could  be  by  such  measurements, 
and  the  well  sunk  on  the  line  of  a  fence 
which  was  supposed  to  extend  between  said 
lots.  The  evidence  also  shows  that  the  orig- 
inal town  site  plat  of  the  village  was  U6ed, 
but  whether  such  fence  was  marked  upon 
said  plat  or  not  does  not  appear.  While 
the  well  was  in  process  of  construction, 
Hull  and  Bartron,  Jr.,  told  Laubaoh  that 
they  desired  the  original  contract  so  quali- 


fied that  if,  and  whenever,  said  Laubach  got 
ready  to  sell  his  one-thitd  interest,  Hull 
and  Bartron,  Jr.,  should  have  the  preference 
as  purchasers;  and.  to  this  Laubach  con- 
sented. Each  party  paid  his  share  of  the 
expenses  of  construction.  In  Dccomber, 
1005,  Laubach  sold  his  interest  to  Hull  and 
Bartron,  Jr.,  in  equal  shares.  Later  a  wind- 
mill was  erected  over  the  well  at  a  cost  of 
$60,  and  paid  for  by  both  parties  in  equal 
shares.  On  November  23,  1906,  Hull  sold 
and  conveyed  his  lot  and  his  one-half  inter- 
est in  said  well  and  appliances,  including 
the  windmill,  by  warranty  deed  to  the  plain- 
tiff, Johnson,  and  plaintiff  seems  to  have 
used  the  water  without  verbal  objection  by 
Bartron  until  about  May,  1908,  though  the 
latter  seems  to  have  interfered  with  plain- 


another  to  erect  a  part  of  a  milldam  on 
the  grantor's  land  and  to  overflow  a  part 
of  that  land,  in  the  view  of  benefltinff  his 
own  estate,  and  at  the  expense  of  Targe 
sums  of  money  the  licensee  executes  the  con- 
tract, builds  the  dam  and  a  mill, — useless 
without  it, — and  thereby  does  benefit  the 
grantor's  estate,  what  will  equity  do? 
Upon  great  fundamental  principles  of 
right,  it  will  not  permit  the  grantor  to  re- 
voke and  annul  the  license  at  will  and 
without  any  remuneration;  but  the  con- 
tract being  executed  and  money  expended 
in  its  execution,  it  must  hold  the  grantor 
to  the  continuance  of  the  license  unless  he 
pay  the  licensee  for  its  revocation." 

In  Wynn  v.  Garland,  19  Ark.  23,  68  Am. 
Dec.  190,  the  court  said  in  affirming  a 
judgment  enjoining  the  interference  with 
a  licensee  where  there  had  been  a  joint 
system  of  drainage  instituted  by  two  neigh- 
bors: ''Courts  of  chancery,  notwithstanding 
it  may  appear  from  the  evidence  in  a  case 
like  the  one  before  us  that  a  contract  af- 
fecting lands  is  in  parol,  will  nevertheless 
decree  its  specific  performance,  if  it  also 
is  made  to  appear  that  one  of  the  parties 
has,  in  good  faith,  executed  his  part  of  it, 
and  cannot  be  compensated  in  damages,  or 
where  it  would  operate  as  a  fraud  as  to 
one  party;  because  the  specific  execution 
of  a  contract  in  equity  is  a  matter,  not  of 
absolute  right  in  the  party  who  asks  it, 
but  of  sound  discretion  in  the  court  to 
which  application  is  made.  See  2  Story, 
Eq.  Jur.  §§  742,  769." 

In  Mathers's  Appeal,  1  Sadler  (Pa.)  46, 
1  Atl.  531,  where  the  plaintiff  brought  an 
action  for  an  accounting,  and  alleged  that 
he  and  the  owner  of  property  had,  at  their 
joint  expense,  erected  a  house  or  factory 
on  'the  land  of  the  owner,  who  hsul  con- 
veyed the  property  thereafter  to  the  de- 
fendant, it  was  held  on  demurrer  that  the 
bill  was  not  specific  enough  as  to  the 
contract  and  that  the  plaintiff  had  an  ade- 
quate remedy  at  law;  and  this  was  affirmed 
on  appeal.  The  court  below  stated  that  if 
the  agreement  had  been  such  that  the  plain- 
tiff by  his  expenditure  of  money  had  ac- 
quirerl  an  interest  in  the  real  estate,  eject- 
44  L.R.A.(N.S.) 


ment  would  lie,  and  upon  notice  of  the 
claim  the  original  owner's  grantee  would 
have  been  a  trustee  ex  maleficio  as  to  the 
profits  for  the  time  the  plaintiff  had  been 
excluded  from  possession,  and  also  said: 
"If  the  agreement  was  such  that  the  build- 
ing should  be  considered  as  personal  prop- 
erty, then  an  appropriate  action  at  law. 
possibly  an  action  on  the  case,  trover  and 
conversion,  or,  waiving  the  tort,  an  action 
of  assumpsit,  would  have  furnished  an  ade- 
quate remedy." 

There  is  a  dictum  in  Bloomstein  v.  Glees 
Bros.  3  Tenn.  Oh.  433,  that  "a  license,  cou- 
pled with  an  interest,  under  which  ex- 
penditures have  been  made  with  the  expec- 
tation, induced  by  the  licensor,  of  enjoy- 
ment, cannot  be  withdrawn  without  tender- 
ing the  money  expended." 

Contrary  doctrine. 

In  Belzoni  Oil  Co.  v.  Yazoo  k  M.  Valley 
R.  Go.  94  Miss.  58,  47  So.  408,  the  court  in 
restraining  a  railroad  from  the  further 
use  of  a  spur  track  which  it  had  been  per- 
mitted to  lay  under  a  written  license,  which 
recited  that  the  licensor  desired  the  track 
to  facilitate  his  business,  and  which  stated 
that  the  railroad  might  remove  the  tracks 
on  thirty  days'  notice,  said:  "It  was  revo- 
cable, and  under  the  facts  in  this  case  it 
could  be  revoked  without  refunding  any 
money  spent  by  the  railroad  company." 
''That  line  of  cases  which  holds  that  where 
one  has  entered  under  a  license  and  expend- 
ed large  sums  for  improvements,  etc.,  the 
other,  the  licensor,  may  not  revoke  thu 
license  without  refunding  the  money  so 
expended,  this  court  has  declined  to  fol- 
low." The  court  cites  Beck  v.  Louisville, 
N.  0.  &  T.  R.  Go.  65  Miss.  172,  3  So.  252, 
which  case,  however,  does  not  seem  to 
touch  upon  the  subject  of  this  note. 

Where  the  plaintiff  sued  for  specific  per- 
formance of  a  verbal  contract  to  convey, 
under  which  he  had  made  improvem'^nts,  or 
for  damages,  the  court  in  reversing  a  judg- 
ment for  the  plaintiff  said,  that  as  the  de- 
fendant was  willing  that  the  plaintiff 
should  carry  off  his  building  and  machinery. 
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tiff's  use  by  ''taking  the  pails  and  the  spout 
off,"  as  early  as  two  days  after  plaintiff's 
purchase  of  the  lot.  In  the  summer  of 
1909,  however,  Bartron,  Jr.,  built  a  fence 
across  the  platform  of  the  well  so  as  to 
shut  off  the  plaintiff's  access  thereto,  and 
though  there  was  a  gate  in  the  fence  for 
some  time  and  a  short  distance  from  the 
well,  it  was  closed  by  the  defendant  in  the 
spring  previous  to  the  trial  of  the  lawsuit. 
A  surveyor  (though  not  the  county  sur- 
veyor of  McLean  county),  testified  that  two 
surveys  made  by  him  had  located  the  well 
some  21  inches  on  defendant's  side  of  the 
boundary  line  between  the  two  lots.  The 
trial  court  found  as  a  conclusion  of  facts 
that  the  well  was  entirely  upon  the  land  of 
the  defendant,  and  as  a  conclusion  of  law 


til  at  the  plaintiff  was  not  entitled  to  the  re- 
lief prayed  for.  From  a  judgment  dismiss- 
ing this  complaint  plaintiff  appeals  and 
asks  for  a  trial  de  novo  in  this  court. 

^Tessrs.  Newton,  Dullam,  &  Young, 
for  appellant: 

An  agreement  establishing  a  boundary  be- 
tween two  owners  when  acted  upon  operates 
as  an  estoppel  and  is  binding  on  the  gran- 
tees of  the  owners  making  the  agreement. 

Jones  V.  Pashby,  67  Mich.  459,  11  Am. 
St.  Rep.  589,  35  N.  W.  152;  Kitchen  v. 
Chantland,  130  Iowa,  618,  105  N.  W.  367,  8 
Ann.  Cas.  81;  Gibson  v.  Schultz,  —  Iowa, 
— ,  116  N.  W.  140;  Gove  v.  White,  ^  Wis. 
282. 

The  line  fixed,  when  established  and  ac- 
quiesced in,  is  conclusive. 


that  the  plaintiff  must  be  content  with  that, 
without  compensation  for  any  loss  he  may 
have  sustained.  McCracken  v.  McCracken, 
88  N.  C.  272. 

It  may  be  here  noted,  while  without  the 
scope  of  this  note,  that  in  Wood  v.  Lead- 
bitter,  13  Mees.  &  W.  838,  14  L.  J.  Exch. 
N.  S.  161,  9  Jur.  187,  16  Eng.  Rul.  Cas.  49, 
it  was  held  that  the  seller  of  a  ticket  to 
his  premises  may  revoke  the  license,  and  if 
he  does  so  without  tendering  the  price  paid 
and  the  licensee  refuses  to  depart,  the 
licensor  is  not  liable  in  assault  for  putting 
him  off.  For  cases  on  the  revoking  of  a 
license  to  enter  a  theatre  after  the  sale 
of  a  ticket,  see  the  note  to  Homey  v.  Nixon, 
1  L.R.A.(N.S.)  1184,  and  also  Shubert  v. 
Nixon  Amusement  Co.  —  N.  J.  L.  — ,  83 
Atl.  369. 

Various   jurisdictions — California. 

In  Potter  v.  Mercer,  53  Cal.  667,  in  re- 
versing a  judgment  for  the  plaintiff  for 
damages  in  forcible  entry  and  detainer, 
where  the  original  entry  by  the  plaintiffs 
was  made  under  a  verbal  agreement  for  a 
written  lease,  the  court  said :  "  "The  general 
rule,  as  settled  by  the  weight  of  authority, 
is  that  an  executory  license  is  revocable  at 
the  will  of  the  licensor,  even  though  the 
licensee  has  expended  money  on  the  faith 
of  the  license,  and  that,  too,  without  re- 
funding the  expenditure." 

But  in  Flick  v.  Bell,  —  Cal.  — ,  42  Pac. 
813,  where  a  reservoir  was  constructed 
and  pipes  laid  under  oral  permission,  on 
condition  that  the  same  should  be  so  con- 
structed that  the  owner  of  the  land  might 
take  water  tlierefrom  in  case  of  fire,  and  he 
afterwards  conveyed  the  property  to  one 
who  brought  the  action  to  restrain  the  li- 
censee from  taking  down  the  reservoir  and 
carrying  off  the  pipes,  the  court  in  affirm- 
ing a  judgment  for  the  defendant  said: 
"Nor  is  it  necessary,  in  order  to  do  justice, 
to  hold  that  the  license  given  by  G ruber 
amounted  to  a  grant  of  any  interest  in  the 
land,  nor,  upon  the  other  hand,  to  hold  that 
the  license  is  not  revocable  at  the  pleasure 
of  the  licensor;  butMn  such  cases  equity 
44  L.R.A.(N.S.) 


may  impose,  as  a  condition  of  such  revoca- 
tion, that  the  licensee  may  remove  his  im- 
provements, if  that  can  be  accomplished 
without  material  loss,  or,  if  not,  that  the  li- 
censor shall  make  just  compensation  there- 
for, as  the  circumstances  of  the  case  may  re- 
quire. The  license  given  by  Gruber  having 
been  executed  by  the  defendant/ at  large  ex- 
pense, the  plaintiffs,  having  purchased  with 
notice  of  the  facts,  are  in  no  better  position 
than  Gruber,  who  granted  the  license.  Their 
action  was  not  brought  for  the  purpose  of 
revoking  the  license  upon  such  terms  as 
equity  might  impose,  but  for  the  purpose  of 
depriving  the  defendant,  not  only  of  the  use 
of  the  improvements  under  the  license,  but 
of  all  right  of  property  in  the  improve- 
ments, and  of  appropriating  the  same  to 
their  own  use,  without  compensation  to  the 
defendant." 

— 'Indiana. 

It  is  the  doctrine  of  the  Indiana  court 
as  laid  down  in  Lane  v.  Miller  (infra.  III.) 
that  where  money  is  expended  on  the  faith 
of  a  parol  license  the  licensor  will  be  es- 
topped from  revoking  the  license  "unless 
the  licensee  can  be  placed  in  statu  quo." 
That  case  was  preceded  by  Snowden  v. 
Wilas,  19  Ind.  10,  81  Am.  Dec.  370,  where 
the  successor  of  a  licensee  who  had  paid 
for  the  sake  of  building  a  mill  and  over- 
flowing land  of  the  licensor  was  sued  by  the 
successor  of  the  licensor  for  damages  for 
overflowing  his  land,  and  the  court,  in  re- 
versing a  judgment  for  the  plaintiff,  said: 
"But  though  a  parol  license,  amounting  in 
terms  to  an  easement,  is  revocable,  as  to  fu- 
ture enjoyment,  at  law,  and  is  determined 
by  a  conveyance  of  the  estate  upon  which  it 
was  to  be  enjoyed,  this  is  not  the  rule,  in  all 
cases,  in  courts  of  equity.  In  these  courts, 
the  future  enjoyment  of  an  executed  parol 
license,  granted  upon  a  consideration,  or 
upon  the  faith  of  which  money  has  been 
expended,  will  be  enforced,  at  all  events, 
where  adequate  compensation  in  damages 
could  not  be  obtained.  This  will  be  done 
upon  two  grounds  of  estoppel  on  account  of 
fraud,  and  specific  performance  of  a  partly 
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5  Cyc.  934;  Bauer  v.  Gottmanhausen,  65 
111.  499;  Sawyer  v.  Fellows,  6  N.  H.  107,  25 
Am.  Dee.   452. 

If  the  interest  in  the  well  is  a  license,  it 
is  a  license  upon  the  faith  of  which  an  in- 
terest was  created  in  defendant's  land  and 
certain  improvements  made,  which  equity 
will  protect.  In  such  a  case  equity  will  be 
done  to  the  party  making  the  expenditures 
by  reimbursing  him  therefor  before  revoca- 
tion will  be  permitted. 

Rerick  v.  Kern,  14  Serg.  &  R.  267,  16  Am. 
Dec.  497;  Ferguson  v.  Spencer,  127  Ind.  66, 
25  N.  E.  1035;  Flickinger  v.  Shaw,  87  Cal. 
126,  11  Jp.R.A.  134,  22  Am/ St.  Rep.  234,  26 
Pac.  268;  School  Dist.  v.  Lindsay,  47  Mo. 
App.  134;  Wynn  v.  Garland,  19  Ark.  23,  68 
Am.  Dec.  190;  Hazelton  v.  Putnam,  3  Pin- 
ney   (Wis.)    107,  3  Chand.    (Wis.)    117,  54 


Am.  Dec.  168;  Rickor  v.  Kelly,  I  Me.  117, 
10  Am.  Dec.  38;  Wiseman  v.  E;istman,  21 
Wash.  184,  57  Pac.  398;  Baker  v.  Chicago, 
R.  I.  &  P.  R.  Co.  67  Mo.  272;  Sterling  v. 
Warden,  51  N.  H.  217,  12  Am.  Rep.  80; 
Giles  v.  Simonds,  15  Gray,  441,  77  Am.  Dec. 
373. 

Defendant  cannot  invoke  the  homestead 
exemption  in  his  favor,  because  he  failed  to 
plead  that  the  lots  were  occupied  as  a  home- 
stead. 

Bergsma  v.  Dewey,  46  Minn.  357,  49  N. 
W.  67;  Hemenway  v.  Wood,  63  Iowa,  21,  3 
N.  W.  794;  10  Enc.  PI.  &  Pr.  68,  notes  1 
&  2. 

Messrs.  Tufton  A  WilUatiis  also  for 
appellant. 

Mr.  T.  R.   Mockler  for   respondent. 


executed  contract  to  prevent  fraud.  And 
in  those  states  of  the  Union  where  law  and 
equity  are  administered  in  the  same  court, 
relief  is  afforded  in  any  given  suit  where 
the  pleadings  present  the  necessary  aver- 
ments. And  grantees,  as  well  as  the  orig- 
inal parties,  are  bound,  where  they  pur- 
chase with  notice,  and  in  a  mill  and  dam, 
the  existing  condition  of  things  might  be 
notice  to  them  of  the  equity." 

The  staPu  quo  doctrine  is  reiterated  in 
Simons  v.  Morehouse,  88  Ind.  391  (where  a 
joint  oral  executed  agreement  for  a  private 
way  was  protected  by  injunction),  also  in 
Nowlin  V.  Whipple,  120  Ind.  596,  6  L.R.A. 
159,  22  N.  E.  669  (a  suit  in  equity  by  the 
licensor's  successor  to  enjoin  the  licensee 
from  using. a  claimed  right  of  way),  where 
it  is  said  by  the  court  that  there  was  an 
agreement  founded  on  a  valuable  considera- 
tion, but  this  does  not  appear  to  have  been 
more  than  the  performance  of  the  condition 
to  erect  and  maintain-  gates  and  'Mook  after" 
the  division  fence. 

In  Test  V.  Larsh,  76  Ind.  452,  the  court 
said  obiter,  that  where  consideration  was 
paid,  the  license  could  not  be  revoked  unless 
the  licensee  could  be  placed  in  statu  quo, 
money  having  been  expended. 

In  Ferguson  v.  Spencer,  127  Ind.  66,  25 
N.  E.  1035,  A  and  B,  having  adjoining 
farms,  entered  into  an  arrangement  by 
which  A  was  to  construct  a  tile  drain  on 
her  land  and  B  on  his  land,  and  the  water 
would  come  from  B*s  land  and  be  used  by 
both  of  them  on  their  lands.  After  this 
arrangement  had  been  carried  out  for  some 
time,  B  dug  up  some  of  the  tiling  on  his 
land,  and  it  was  held  that  he  was  liable  in 
an  action  for  damages  by  A.  The  court 
said:  "It  is  the  settled  law  of  this  state, 
as  it  is  of  many  others,  that  where  a  li- 
cense, involving  the  expenditure  of  money, 
has  been  so  far  executed  that  its  withdrawal 
would  operate  as  a  fraud  upon  the  person 
who  expended  money  in  reliance  upon  it,  no 
revocation  can  take  place  without  making  ' 
compensation  to  the  person  ipjured  by  the 
withdrawal."  See  also  Saueer  v.  Keller, 
129  Ind.  475,  28  N.  E.  1117. 
44  L,R.A.(N.S,) 


The  statu  quo  doctrine  was  again  quoted 
in  Buck  v.  Foster,  147  Ind.  530,  62  Am.  St. 
Rep.  427,  46  N.  E.  920,  under  a  somewhat 
similar  state  of  affairs,  where  the  licensor 
was  the  remote  grantor  of  the  defendant, 
and  the  action  was  for  damages  to  the 
licensee  and  i  >  prevent  the  licensor's  suc- 
cessor from  damming  up  his  ditch.  The 
licensee  in  this  case  had  paid  the  expense 
of  -  the  ditch  through  botn  lands,  and  it 
had  been  of  value  to  both ;  and  it  was  held 
that  a  demurrer  to  the  complaint  was  prop- 
erly sustained  inasmuch  as  the  complaint 
did  not  state  that  the  defendant's  grantor 
had  taken  his  conveyance  with  notice  of 
the  right  of  the  licensee,  although  it  did 
state  the  defendant  himself  had  taken  his 
conveyance,  knowing  of  such   right. 

— Maryland. 

In  Addison  v.  Hack,  2  Gill,  221,  41  Am. 
Dec.  421,  where  the  plaintiff,  brought  an 
action  for  the  diversion  of  water  from  his 
mill,  and  it  appeared  that  there  was  a  ver- 
bal agreement  by  which  the  defendant 
might  divert  the  water  for  the  use  of  a  mill 
on  his  own  land  if  he  would  give  the  plain- 
tiff the  privilege  of  a  wagon  road  from  the 
plaintiff's  lands  over  the  lands  of  the  de- 
fendant, and  that  in  pursuance  of  this 
agreement  the  defendant  had  erected  his 
mill  at  a  large  expense,  which  Avas  of  no 
value  without  the  privilege  of  diverting  the 
water,  the  court  in  reversing  a  judgment 
for  the  plaintiff,  said:  "But,  regarding 
this  license  as  countermandable,  upon  what 
terms  is  the  plaintiff  to  be  restored  to  his 
former  rights?  Can  he  require  of  the  de- 
fendant to  be  at  the  expense,  and  endure 
tlie  labor,  of  removing  structures  law- 
fully erected,  and  by  the  express  autborit^* 
of  the  plaintiff?  The  manifest  injustice  of 
such  a  requisition  is  an  answer  to  the  ques- 
tion. How,  then,  is  the  plaintiff  to  be  re- 
stored to  rights  which  he  is  authorized  to 
demand?  By  doing  justice  to  the  defend- 
ant: by  tendering  to  him  the  expense  which 
he  has  incurred,  under  the  license.  This 
principle   was    announced    in    the   case   of 
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Bruce,  J.,  delivered  the  opinion  of  tiui 
court: 

It  seems  to  be  perfectly  clear  from  the 
evidence  that  there  'was  no  conveyance  of 
land  from  the  defendant  to  the  plaintiff's 
grantor,  Hull,  or  any  intention  that  tliere 
should  be.  It  is  equally  clear,  however, 
that  it  was  the  intention  of  the  three  par- 
ties to  the  original  agreement  that  each 
should  enjoy  the  use  of  the  well  in  com- 
mon, and  that  each  contributed  towards 
the  cost  of  the  construction  thereof.  The 
intention  of  such  parties  was  that  the  well 
should  be  upon  the  boundary  line,  and  the 
whole  controversy  has  arisen  from  a  mis- 
take as  to  where  such  line  was  actually 
located.  It  is,  however,  undisputed  that  at 
the  time  of  the  location  of  the  well  it  was 
agreed  that  the  ownership  "should  remain 


as  it  was,  regardless  of  any  change  in  tlic 
line."  Under  the  peculiar  circumstances  of 
the  case,  a  court  of  equity  should  imply  n 
license  to  pass  upon  the  land  of  the  defend- 
ant, and  to  use  the  well,  in  the  plaintiff,  but 
a  license  which  would  be  revocable  upon 
the  payment  to  the  licensees  of  the  money 
expended  by  the  plaintiff's  grantor  in  the 
construction  of  the  well,  and  his  half  of 
th£  interest  purchased  from  Laubach,  and 
half  of  the  reasonable  value  of  the  windmill 
which  was  erected  jointly  by  the  defendant 
and  the  plaintiff's  grantor.  We  know  that 
there  is  a  wide  divergence  among  the  au- 
thorities as  to  whether  a  license  is  revocable 
at  all  where  the  licensee  has  acted  under 
the  authority  conferred,  and  has  incurred 
expense  in  the  execution  of  it  by  making 
valuable  improvements  or  otherwise.       See 


Winter  v.  Brockwell,  8  East,  308,  9  Revised 
Rep.  464." 

In  Dawson  v.  Western  Maryland  R.  Co. 
107  Md.  70,  14  L.R.A.(N.S.)  809,  126  Am. 
St  Rep.  337,  68  Atl.  301,  15  Ann.  Gas.  678, 
in  holding  held  that  the  party  claiming  to 
be  injured  was  a  purchaser  of  a  licensee 
(whose  license  rested  upon  a  consideration) 
and  that  such  purchaser  took  no  rights 
under  the  purchase,  the  court  said:  '*lt 
is  true  that  a  court  of  equity  will  not  allow 
a  licensor  to  withdraw  his  consent  without 
making  compensation  to  the  licensee  when 
the  latter  has  expended  money  on  the  licen- 
sor's land,  by  reason  of  the  license:  but 
that  doctrine  cannot  aid  the  appellants, 
even  if  it  could  have  been  applied  if  Row- 
land was  still  the  interested  party." 

But  in  Partridge  v.  First  Independent 
Church,  30  Md.  631,  where,  pursuant  to 
statute,  a  cemetery  belonging  to  the  church 
was  sold,  it  being  provided  that  the  ex- 
pense of  the  removal  of  the  bodies  was  to  be 
Dome  by  the  church,  and  it  appearing  that 
the  sale  was  one  which  was  really  necessary, 
not  only  on  behalf  of  the  church,  but  on  be- 
half of  the  holders  of  lots  in  the  cemetery,  it 
was  held  that  inasmuch  as  the  holder  of  a 
lot  had  a  certificate  which  was  not  good  aa 
a  deed,  that  all  he  had  was  a  license,  and 
that  he  was  not  entitled  to  compensation 
for  taking  down  and  removing  a  vault. 

— New  Hampshire. 

In  Woodbury  v.  Parshley,  7  N.  H.  237, 
26  Am.  Dec.  739,  where  the  plaintiff  gavu 
the  defendant  parol  permission  to  build  a 
dam  on  the  defendant's  premises  by  which 
the  plaintiff's  laud  should  be  flowed,  and 
it  was  agreed  that  the  defendant  should 
give  the  plaintiff  a  part  of  what  he  should 
receive  for  the  use  of  the  water,  it  does  not 
appear  whether  the  plaintiff  sued  for  dam- 
ages or  to  remove  the  dam,  nor  whether 
the  plaintiff  had  suffered  any  actual  dam- 
age by  reason  of  the  dam.  The  court  in  sus- 
taining a  verdict  for  the  defendant  said: 
"The  defendant  had  incurred  expenses  in' 
erecting  the  dam.  The  license  had  been  exe- 
44  L.R.A.(N.S.) 


cuted  and  acted  upon.  From  the  nature  of 
the  case,  the  defendant  had  a  right  to  main- 
tain the  dam  until  he  had  had  a  reasonable 
time  to  dispose  of  the  right  to  the  water; 
and  until  such  reasonable  time  had  elapsed 
the  license  was  irrevocable.  Certainly  the 
plaintiff  could  not  revoke  it  without  ten- 
dering to  the  defendant  the  expenses  that 
had  been  incurred  in  the  project.  The  law 
on  this  point  is  well  settled.  Winter  v. 
Brockwell,  8  East,  308,  9  Revised  Rep.  454; 
Liggins  V.  Inge,  7  Bing.  682,  6  Moore  &  P. 
712,  9  L.  J.  C.  P.  202;  Tayler  v.  Waters,  7 
Taunt.  374,  2  Marsh.  551,  18  Revised  Rep. 
499." 

But  in  Houston  v.  Laffee,  46  N.  H.  505, 
where  the  plaintiff,  with  the  consent  of  the 
defendant,  dug  a  well  on  the  defendant's 
land  and  laid  a  pipe  to  his  own  land,  the 
understanding  being  that  the  .defendant 
might  use  the  water  by  a  pump;  and  the 
defendant  did  use  the  water,  but  not  by  a 
pump,  and  after  some  ^ime  cut  the  pip<- 
80  that  the  plaintiff  could  not  get  t\\o 
water;  and  the  plaintiff  sued  in  trespass 
and  alleged  his  damages  and  expen8es,-^it 
was  held  that  he  could  not  recover  in  that 
action  or  in  that  form  of  action,  for  any 
damages,  provided  the  defendant's  act  in 
cutting  the  pipe  was  merely  to  stop  the  li 
cense,  and  not  a  malicious  act.  The  court 
said:  "But  it  docs  not  become  necessarv 
to  consider  that  question  liore.  It  would 
seem  clear  that,  in  this  action  of  trespass, 
the  plaintiff  cannot  recover  the  money  \\v. 
had  expended  in  digging  or  deepening  the 
well,  or  purchasing  and  laying  his  pipe, 
or  the  consequential  damages  he  may  liavn 
suffered  in  his  stable  in  consequence  of 
the  stopping  of  the  water  at  that  particular 
time.  Whatever  other  remedies  the  plain- 
tiff may  have  to  recover  back  his  money 
expended,  or  his  damages  received,  we  think 
he  cannot  recover  on  those  grounds  in  this 
action.  So  that,  if  the  plaintiff  can  rocover 
at  all  in  this  action,  he  is  not  entitled  evi- 
dently to  the  amount  allowed  him  by  the 
referee."  The  court  said,  further,  that  some 
cases  bold  that  the  licensee  may  recover 
his  expenses  in  an  action  at  law  for  broach 
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25  Cyc.  646-648;  notes  to  Lawrence  v. 
Springer,  31  Am.  St.  Rep.  702-719,  and  to 
Ricker  v.  Kelly,  10  Am.  Dec.  38-45;  Waslib. 
Easements,  4th  ed.  7-18.  We  believe  the 
better  rule  to  be  that,  where  nothing  more 
than  a  mere  license  appears,  it  is  revocable 
at  the  will  of  the  licensor,  whatever  ex- 
penditures the  licensee  may  have  made,  pro- 
vided the  licensee  has  reasonable  notice  and 
opportunity  to  remove  his  fixtures  and  im- 
provements, or,  in  case  of  joint  ownership, 
that  the  licensor  compensate  him  for  the 
value  thereof.  To  hold  such  a  license  ir- 
revocable would,  on  the  one  hand,  be  to  over- 
ride the  statute  of  frauds  and  convert  an 
executed  license  into  an  estate  in  lands, 
which  we  believe  is  going  too  far.     See  25 


Cyc.  646-648.  To  hold,  on  the  other  hand, 
that  such  a  license  can  be  revoked  without 
making  compensation  or  giving  opportunity 
for  the  removal  of  the  improvements,  would, 
in  our  opinion,  be  inequitable. 

The  fact  that  the  wife  of  the  defendant 
did  not  join  in  any  deed  or  conveyance, 
though  strongly  urged  by  defendant  as 
ground  for  sustaining  the  judgment  of  the 
trial  court,  is,  in  our  opinion,  of  no  mo- 
ment. 

The  rule  seems  to  be  well  established 
that  the  defense  of  homestead  should  be 
formally  pleaded.  Bergsma  v,  Dewey,  46 
Minn.  357,  49  N.  W.  57;  Hemenway  v.  Wood, 
53  Iowa,  21,  3  N.  W.  794;  10  Enc.  PI.  & 
Pr.  68,  notes  1  and  2.     In  the  case  at  bar. 


of  contract,  but  that  others  hold  that  he 
must  sue  in  equity  to  compel  specific  per- 
formance. 

And  in  Batchelder  v.  Hibbard,  58  N.  H. 
269,  the  court  said  that  the  doctrine  that  a 
parol  "license  cannot  be  revoked  without 
first  reimbursing  the  money  expended,  or 
doing  what  is  equivalent  to  restoring  the 
licensee  in  statu  quo^  as  held  in  Woodburv 
V.  Parshley,  7  N.  H.  237,  26  Am.  Dec.  739*, 
was  overruled  in  Houston  v.  LaflFee,  above 
cited;  and  the  doctrine  of  the  latter  case 
must  be  regarded  as  the  settled  law  of  this 
state.  See  also  Morse  v.  Copeland,  2  Gray, 
302;  3  Kent.  Com.  12th  ed.  452,  note."  The 
court  stated  that  it  was  not  called  on  to 
determine  what  remedy,  if  any,  there  might 
be  in  equity  for  the  expenditures  incurred 
on  faith  of  the  license. 

Parol  mining  leases. 

A  number  of  cases  have  arisen  under 
parol  mining  contracts  which  in  effect  seem 
to  be  grounded  more  on  local  custom  than 
on  general  legal  principles. 

In  Bush  V.  Sullivan,  3  G.  Greene.  344,  54 
Am.' Dec.  506,  9  Mor.  Min.  Rep.  214,  where 
the  defendants  had  for  two  veara  been  in 
possession  of  plaintiff's  mining  land  under 
a  parol  agreement  that  they  might  improve 
it  and  give  the  plaintiff  one  fourth  of  the 
mineral  that  they  raised,  the  parties  met 
to  execute  a  formal  lease,  hut,  disagreeing, 
the  plaintiff  forbade  the  defendants  from 
further  mining  the  land,  and  it  was  held 
that  thev  were  entitled  to  at  least  six 
months*  notice,  that  being  the  time  recog- 
nized at  common  law  for  a  tenant  at  will, 
or  else  that  the  amount  expended  by  them 
on  the  ground  should  be  refunded. 

(This  case  was  approved  in  Beatty  v. 
Gregory,  17  Iowa,  109,  85  Am.  Dec.  546. 
9  Mor.  Min.  Rep.  234,  holding  that  a  li- 
censee who  had  expended  money  on  the 
faith  of  his  parol  license  might  recover  a 
mine  and  its  appliances  against  a  subse- 
quent licensee  with  notice.) 

So,  in  Harkness  v.  Burton,  39  Iowa,  101, 
9  Mor.  Min.  Rep.  318,  the  court  said: 
"Under  the  well-settled  doctrines  of  this 
court,  a  parol  license  of  mining  lands  is 
44  L.R.A.(N.S,) 


valid,  and  can  only  be  terminated  by  com- 
pensation to  the  licensee  or  the  notice  neces- 
sary to  terminate  a  tenancy  at  will." 

And  in  Hosford  v.  Metcalf,  113  Iowa,  243, 
84  N.  W.  1054,  21  Mor.  Min.  Rep.  198,  in  af- 
firming a  judgment  in  favor  of  the  defend- 
ants, who  were  parol  licensees  of  a  mining 
right,  who  were  sued  by  those  who  claimed 
to  be  written  lessees  of  the  licensor  to  en- 
join  the  defendants  from  mining,  the  court 
said :  "In  this  case  the  licensees  had,  under 
the  license,  and  without  the  knowledge  and 
consent  of  the  licensor,  expended  largely 
labor  and  money.  This  being  so,  the  licen- 
sor could  not  revoke  the  license  without 
refunding  the  expenditure,  and  in  such  case 
the  licensee  'would  have  such  an  interest  in 
real  estate  as  would  entitle  him  to  bring  an 
action  in  this  form  [ejectment]  to  recover 
it.' " 

In  Cole  V.  Ellwood  Power  Co.  216  Pa. 
283,  65  Atl.  678,  it  appears  (from  the 
headnote)  that  the  case  was  one  where  land 
had  been  taken  in  condemnation,  and  the 
plaintiff  had  a  parol  license  or  lease  to 
quarry  stone  thereon,  reserving  royalties, 
and  it  was  held  that  the  plaintiff  was  en- 
titled to  damages  as  if  his  lease  were  in 
writing.  See  also  Moore  v.  Miller,  8  Pa. 
272,  as  to  the  effect  of  an  oral  lease  to  dig 
ore. 

But  in  Desloge  v.  Pearce,  38  Mo.  588,  9 
Mor.  Min.  Rep.  247,  where  there  was  a  parol 
license  to  work  a  lead  mine,  and  the  owners 
of  the  land  brought  ejectment,  and  in  the 
answer  the  tenants  asked  that  if  they  were 
ejected  they  might  be  allowed  their  dam- 
ages for  expenses,  etc.,  the  court  in  sus- 
taining a  judgment  for  the  plaintiffs  stated 
that  the  question  whether  the  defendants 
had  worked  the  mine  long  enough  to  pay 
them  for  their  work  and  expenditure  was 
immaterial. 

In  Fuhr  v.  Dean,  26  Mo.  118,  69  Am.  Dec. 
484,  6  Mor.  Min.  Rep.  216,  the  court  in 
holding  that  one  claiming  the  right  to 
mine  wlio  had  been  evicted  could  not 
recover  in  quare  clavsum  f  regit  said: 
"If  the  license  is  that  B  mav  build 
a  house  on  A*s  land,  and  B.  on  the  faith  of 
the  license,  erects  the  house,  he  might  have 
the  right  of  removing  it,  and  A  would  per- 
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also,  there  is  no  evidence  tending  to  show 
that  the  lot  owned  by  the  defendant  was 
occupied  as  a  homestead  by  him  at  tlie  time 
of  the  construction  of  the  well.  All  that  the 
evidence  tends  to  show  is  that  it  was  so 
occupied  at  the  time  of  the  conveyance  from 
plaintiffs  grantor  to  the  plaintiff. 

The  judgment  of  the  District  Court  will 
be  reversed,  and  the  cause  remanded  to  said 
court,  with  instructions  to  take  testimony 
as  to  the  value  of  the  windmill  erected  over 
said  well  at  the  time  of  the  plaintiff's  ex- 
clusion therefrom,  and  with  directions  to 
enter  judgment  in  favor  of  the  plaintiff  for 
the  dismissal  of  the  suit  on  the  payment  to 
said  plaintiff  of  the  sum  of  $135  (being  the 
$90  originally  paid  by  plaintiff's  grantor  for 


his  one  third  of  tlie  cost  of  the  construc- 
tion of  the  well  and  the  $45  paid  by  him  for 
the  half  interest  of  Laubach ) ,  plus  one  half 
of  whatever  the  said  District  Court  shall 
find  to  be  the  value  of  the  said  windmill. 
On  the  failure  of  the  defendant  to  pay  the 
said  sum  of  money  within  a  reasonable 
time  to  be  fixed  by  the  said  District  Court, 
a  judgment  will  be  entered  enjoining  the  de- 
fendant from  obstructing  plaintiff's  ap- 
proach to  and  use  of  said  well  at  all  times 
until  he  shall  have  paid  to  the  said  plaintiff 
the  sum  of  $135  and  one  half  of  the  value 
of  the  said  windmill,  or  until  the  said  well, 
from  disuse  on  the  part  of  both  parties, 
shall  have  lost  its  value  and  use  as  a  well 
altogether. 


haps  be  denied  the  power  of  revocation  until 
B  has  been  indemnified  by  the  use  of  the 
property  for  the  money  he  had  expended  on 
it."  But  this  case  is  referred  to  in  Pitz- 
man  v.  Boycc,  111  Mo.  387,  33  Am.  St.  Hep. 
636,  19  S.  W.  1104,  as  not  intending  to  de- 
clare any  different  view  from  that  of  the 
foregoing  case  of  Dcsloge  v.  Pearce. 

///.  Gratuitous   licenses. 

In  cases  of  gratuitous  license  there  is 
found  a  similar  difference  of  opinion  to 
that  where  there  has  been  consideration. 

Compensation  —   illustrations. 

Where,  relying  on  permission  to  divert 
water,  a  sawmill  was  erected,  after  which 
the  licensor  interfered  with  the  diversion, 
it  was  held  that  he  was  liable  in  damages 
to  the  licensee.  The  court  stated  that  where 
the  intent  was  for  anything  permanent  as 
a  mill  the  license  would  be  permanent,  and 
while  this  was  usuallv  not  so  in  case  of  a 
sawmill,  for  there  probably  would  be  an  ex- 
haustion of  convenient  timber,  etc.,  went  on 
to  say:  "But,  till  then,  it  constitutes  a  right, 
for  the  violation  of  which  redress  may  be 
had  by  action.  Witli  this  qualification,  it 
may  safely  be  affirmed  that  expending 
money  or  labor,  in  consequence  of  a  license 
to  divert  a  water  course  or  use  a  water  pow- 
er in  a  particular  way,  has  the  effect  of 
turning  such  license  into  an  agreement  that 
will  bi'  executed  in  equity.  Here,  it  was  not 
pretended  that  the  license  had  expired." 
Reriek  v.  Kern,  14  Serg.  &  R.  267,  16  Am. 
Dec.  497. 

In  Savage  v.  Salem,  23  Or.  381,  24  L.R.A. 
787,  37  Am.  St.  Rep.  688,  31  Pac.  832, 
where  a  city  had  licensed  the  plaintiff  to 
erect  water  tanks  in  the  street  for  the 
purpose  of  supplying  his  street-sprinkling 
wagons  with  water  used  in  sprinkling  city 
streets  for  a  compensation  received  from  the 
adjoining  property  owners,  and  some  years 
thereafter,  upon  the  plaintiffs  refusal  to  re- 
move the  tanks,  the  city  removed  them,  the 
court  in  affirming  a  judgment  for  the  plain- 
tiff against  the  city  for  damages  for  such 
removal  said:  "Passing  now,  to  a  con- 
sideration of  the  question  as  to  the  right 
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of  the  city  to  revoke  the  license  under  which 
the  plaintiff  erected  the  water  tanks,  the 
rule  seems  to  be  that  after  a  municipality 
has  granted  a  licciiiO  or  franchise  to  a  pri- 
vate person  or  corporation  to  occupy  a  por- 
tion of  the  street  for  public  purposes,  and 
the  licensee  has  acted  upon  such  grant, 
and  expended  money  on  the  faith  there- 
of, the  city  cannot  revoke  the  license 
without  compensation  to  the  owner,  un- 
less the  erection  or  structure  so  author- 
ized is,  or  has  in  fact,  by  subsequent  use, 
become  an  actual  nuisance.  1  Dill.  Mun. 
Corp.  314;  State,  Hudson  Teleph.  Co.,  Pros- 
ecutor, V.  Jersey  City,  49  N.  J.  L.  303,  60 
Am.  Rep.  619,  8  Atl.  123;  Com.  v.  Boston, 
97  Mass.  555." 

In  Lake  Roland  Kiev.  R.  Co.  v.  Balti- 
more, 77  Md.  352,  20  L.R.A.  126,  26  Atl. 
510,  where  a  citv  revoked  a  license  to  a 
street  railway  company  to  lay  tracks  and 
elevated  tracks  in  certain  streets,  the  court 
held  that  the  revoking  ordinance  was  valid, 
that  the  city  had  a  perfect  right  to  abrogate 
the  license,  and  that  in  an  ordinary  case 
where  expense  had  been  incurred  on  the 
faith  of  it  the  railroad  company  would  be 
entitled  to  indemnity,  but  that  in  this 
case,  as  the  railroad  company  had  proceed- 
ed after  having  been  informed  by  the  mayor 
of  certain  objections  that  he  had,  and  that 
he  would  proceed  immediately,  if  possible, 
to  have  the  ordinance  amended  or  repealed, 
that  he  railroad  company  was  not  entitled 
to  any  indemnity  for  expenses  after  this  no- 
I  tice  by  the  mayor,  it  being  less  than  three 
weeks*  from  the  time  of  this  notice  before 
the  repeal  or  modifying  ordinance  was 
passed. 

Tlie  general  question  of  the  right  of  a  city 
or  town  to  revoke  a  permission  acted  on 
by  a  public-service  corporation  under  a 
statute  granting  its  rights  of  way,  etc., 
subject  to  designation  of  route  and  manner 
by  the  citv  or  town,  is  excluded  (see  State, 
Hudson  T^eleph.  Co.,  Prosecutor,  v.  Jersey 
City,  supra). 

In  Oster  v.  Broe,  161  Ind.  113,  64  N.  E. 
918,  where  an  action  was  brought  by  the 
licensee,  who  had  constructed  a  tile  ditch 
through  his  own  and  the  defendant's  land 
at  his  own  expense,  to  compel  the  licensor 
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to  let  him  go  upon  the  licensor's  land  to 
Impair  the  drain,  to  restrain  the  licensor 
from  interfering  with  it,  and  for  damages, 
it  appeared  that  the  licensee  had  previously 
brought  an  action  against  the  licensor  for 
damages  and  equitable  relief  for  interfer- 
ing with  the  drain  and  tearing  it  up,  and 
tliere  had  been  judgment  in  damages  for  the 
licensee,  which  included  the  cost  of  his 
constructing  the  drain  or  part  of  it,  and  it 
wus  held  that  this  judgment  was  rea  judi- 
ca-ta  on  the  parties,  and  that  judgment  in 
the  present  case  was  properly  for  the  licen- 
sor. 

In  Western  U.  Teleg.  Co.  v.  Bullard,  67 
\'t.  272,  31  Atl.  280,  where  the  defendant, 
having  given  the  plaintiff  leave  to  put 
t(*lcgraph  poles  in  the  road  in  front  of  his 
property,  after  some  poles  had  been  placed 
there,  withdrew  his  consent,  and,  on  the 
company  proceeding  to  string  its  wires,  he 
cut  down  a  pole,  the  company  was  granted  a 
perpetual  injunction  and  damages  for  the 
injury. 

— statements    of    the   doctrine. 

Where  a  man  had  erected  a  skylight  by 
permission  of  his  neighbor,  and  the  same  in- 
terfered w^ith  his  neighbor's  lawful  light 
and  air,  and  also  prevented  the  escape  of 
noisome  smells  from  the  neighbor's  house, 
but  after  the  skylight  was  finished  the 
/loiglibor  objected  to  it,  and  brought  an  ac- 
tion against  the  defendant  for  nuisance, 
judgment  was  given  for  th^  defendant. 
]''Ilenborough,  Ch.  J.,  was  of  the  opinion 
''that  the  license  given  by  the  plaintiff  to 
erect  the  skylight,  having  been  acted  upon 
by  the  defendant,  and  the  expense  incurred, 
could  not  be  recalled  and  the  defendant 
made  a  wrongdoer;  at  least  not  without 
putting  him  in  the  same  situation  as  be- 
fore, by  offering  to  pay  all  the  expenses 
wliich  had  been  incurred  in  consequence  of 
it."  Winter  v.  Brockwell,  8  East,  308,  0 
Revised  Rep.  454. 

In  Leibig  v.  Ginthcr,  1  Legal  Chron.  203, 
where  the  plaintiff  brought  an  action  to  re- 
quire the  defendant  to  remove  his  dam, 
which  caused  the  flooding  of  the  plaintiff's 
land,  the  court  in  dismissing  the  bill  said 
inter  alia:  "The  plaintiff  having  stood  by 
and  seen  the  defendant  erect  these  improve- 
ments at  a  great  expense  without  objection, 
tlie  law  raises  an  implied  license  to  use 
them,  which  cannot  be  revoked  after  com- 
pletion without  compensation;  the  plaintiff 
having  his  remedv  in  damages  for  a  breach 
of  the  terms  of  tlie  license." 

In  Ameriscoggin  Bridge  v.  Bragg,  UN. 
II.  102,  which  was  an  action  by  the  bridge 
company  against  the  defendant  for  smash- 
ing and  breaking  open  a  toll  gate  on  their 
bridge,  and  his  defense  was  that  the  bridge 
was  erected  on  his  land,  which  the  bridge 
company  said  was  done  by  his  license,  the 
court,  while  setting  aside  the  verdict  for 
the  plaintiff  on  other  grounds,  said:  "A 
license  to  erect  a  bridge  for  the  taking  of 
toll  is  clearly  distinguishable  from  a  mere 
easement  of  passing  and  repassing;  and  we 
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think,  when  it  is  once  executed  it  is  either 
irrevocable  while  the  bridge  continues;  or, 
if  revocable  at  all,  can  only  be  so  on  full 
compensation  for  all  expenditures  made  and 
damage  occasioned  by  such  revocation." 
Compare  later  New  Hampshire  cases,  supra. 

In  Lane  v.  Miller,  27  Ind.  534,  an  action 
for  wrongfully  overflowing  the  plaintiff's 
lands,  the  court,  in  overruling  a  demurrer 
to  an  answer  setting  up  a  permission,  stated 
that  they  were  not  inclined  to  overrule  the 
Snowden  Case  (supra,  XL),  and  that  the  dis- 
tinction between  law  and  equity  was  abol- 
ished by  the  Indiana  Code,  and  said:  ''But 
in  this  and  many  of  the  other  states  it  hai» 
been  held  that  where  a  parol  license  is  giv- 
en, upon  the  faith  of  which  money  is  ex- 
pended by  the  licensee,  the  licensor  will  be 
estopped  from  revoking  the  license,  unless 
the  licensee  can  be  placed  in  statu  quo"  but 
the  case  was  reversed  on  other  grounds. 

This  doctrine  is  also  stated  in  Campbell 
V.  Indianapolis  &  V.  R.  Co.  110  Ind.  490,  11 
N.  £.  482,  also  in  Knoll  v.  Baker,  34  Ind. 
App.  124,  72  N.  E.  480,  where,  however, 
judgment  was  for  the  alleged  licensor  on  the 
facto. 

In  Carter  v.  Harlan,  6  Md.  20,  the  court 
said  obiter:  "We,  of  course,  put  out  of 
view  all  that  class  of  cases  where,  because 
of  a  license,  a  party  has  been  put  to  an  ex- 
pense and  outlay  on  the  land  of  the  licen- 
sor. In  such  cases  equity  interferes  and 
exacts  that  the  party  making  the  improve- 
ment shall  be  indemnified." 

In  Baltimore  &  H.  R.  Co.  v.  Algire,  65 
Md.  337,  4  Atl.  293,  the  court  said  obiter: 
"That  equity  will  grant  relief  to  the  extent 
of  requiring  a  licensor  to  reimburse  the 
licensee  the  amount  of  his  expenditures,  be- 
fore regaining  possession  of  his  land  is  in- 
timated in  the  case  of  Addison  v.  Hack,  2 
Gill,  221,  41  Am.  Dec.  421,  the  same  judge 
delivering  the  opinion  as  in  Hays  v.  Rich- 
ardson, 1  Gill  &  J.  360,  where  it  was  de- 
cided that  a  right  of  way  could  be  conveyed 
in  this  state  only  by  deed  duly  executed  and 
recorded;  and  distinctly  announced  in  Car- 
ter v.  Harlan,  6  Md.  20\" 

In  Mumford  v.  Whitney,  16  Wend.  380, 
30  Am.  Dec.  60,  Savage,  Ch.  J.,  said  obiter: 
"A  license  to  enter  upon  the  land  does  not 
purport  to  convey  an  interest  in  the  land; 
it  is  substantially  a  promise,  without  any 
consideration  to  support  it,  and  while  it 
remains  executory,  may  be  rcToked  at  pleas- 
ure, but  when  executed,  it  in  general  can 
only  be  revoked  by  placing  the  other  party 
in  the  same  situation  in  which  he  stood  be- 
fore he  entered  on  its  execution.  So  a 
promise  to  give  may  be  rescinded  be- 
fore execution,  but  not  after.  It  is  said, 
however,  that  if  a  rule  of  law  would  be 
transgressed  by  holding  an  executed  license 
irrevocable,  it  cannot  be  done:  the  law 
must  stand  and  the  license  be  revoked." 

This   case,    it   may    be   noted,    is   quoted 

from  in  Kctcham  v.' Newman,  14  Daly,  57, 

an  action  against  a  neighbor,  who  was  ex- 

j  cavating,    for   damages   caused    in    shoring 

up  the  plaintifl*'s  building  under  a  licenae 
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to  do  BO,  and  it  was  held  that  the  license 
was  revocable  while  the  shoring  continued, 
as  it  remained  executory  during  that  time. 

— ^where   use   has   been   full   compensation. 


In  Augusta  v.  Burum,  93  Ga.  68,  2G 
L.R.A.  340,  19  S.  E.  820,  an  action  to  en- 
join a  city  from  removing  complainant's 
awnings  put  up,  as  he  claimed,  with  the  li- 
cense of  the  city  and  existing  a  good  many 
years,  it  was  held  that  the  fair  presump- 
tion was  tlmt  there  had  been  full  compen- 
sation for  the  expense  by  the  use  and  en- 
joyment, and  that  therefore  an  ordinance 
revoking  the  license  was  prima  facie  valid. 

Where  an  aqueduct  to  the  defendant's 
spring,  laid  under  a  parol  license,  had  de- 
cayed, it  was  held  that,  as  the  licensees  had 
had  the  full  benefit  of  their  expenditure,  a 
court  of  equity  would  not  interfere  with  the 
licensor  in  preventing  the  building  of  a  new 
aqueduct.    Allen  v.  Fiske,  42  Vt.  462. 

Contrary    doctrine. 

In  Glapp  V.  Boston,  133  Mass.  367,  where 
a  man,  on  the  consent  of  his  neighbor,  put 
a  ram  on  the  neighbor's  land,  in  a  well 
which  was  sunk  to  receive  it,  and  the  land 
was  afterwards  taken  by  eminent  domain,  it 
was  held  that  the  owner  of  the  ram  was 
not  entitled  to  any  compensation  for  the 
destruction  of  his  parol  license.  The  court 
does  not  refer  to  the  question  of  expendi- 
ture as  to  whether  it  was  material  or  not. 

So,  in  Babcock  v.  Utter,  1  Abb.  App. 
Dec.  27,  it  was  held  that  as  a  license  to 
divert  water  was  revocable,  when  revoked 
no  action  would  lie  upon  it  against  the 
owner  of  the  land. 

So,  in  Bass  v.  Roanoke  Nav.  &  Water 
Power  Co.  Ill  N.  C.  439,  19  L.R.A.  247,  16 
S.  E.  402,  where  on  permission  of  the  de- 
fendant's predecessor  the  plaintiff  put  the 
bridge  across  its  canal,  and  the  defendant 
in  widening  the  canal  removed  the  bridge, 
it  was  held  that  the  plaintiff  was  not  en- 
titled to  damages. 

So,  in  Cocker  v.  Cowper,  1  Cromp.  M.  & 
R.  418,  5  Tyrw.  103,  where  there  was  a  ver- 
bal consent  to  a  drain  collecting  water 
through  the  defendant's  land,  and  the 
plaintiff  had  been  to  an  expense  of  about 
£15  in  putting  in  the  drain,  it  was  held 
that  he  could  not  recover  damages  for  stop- 
ping the  drain. 

In  Thoemke  v.  Fiedler,  91  Wis.  .386,  64 
N.  W.  1030,  where  the  successor  of  the  li- 
censee sued  the  successor  of  the  licensor  for 
damages  and  for  an  injunction  against  in- 
terfering with  a  ditch  across  the  licensor's 
lands,  it  was  held  that  he  could  not  recover. 
The  court,  to  some  extent,  places  its  denial 
to  enforce  any  oral  agreement  or  consent  on 
the  ground  of  indefiniteness  and  laches. 
(It  does  not  clearly  appear  whether  there 
was  originally  consideration  or  benefit  to 
the  licensor  or  not.) 

In  Houghtaling  v.  Houghtaling,  5  Barb. 
379,  where  the  plaintiff  sued  in  trespass 
quare  clausitm  f regit  for  breaking  and  en- 
tering a  house,  and  it  appeared  that  the 
44  L.R.A.(N.S.) 


house  was  on  land  devised  to  the  defendant 
for  life  by  the  licensor,  who,  the  plainti£f 
claimed,  had  given  him  leave  to  erect  the 
house  and  occupy  it  until  he  got  ready  to 
move  it  off,  it  was  held  that  the  verdict 
for  the  plaintiff  for  damages  must  be  re- 
versed, as  the  action  could  not  be  main- 
tained. 

In  Harris  v.  Gillingham,  6  N.  H.  9,  23 
Am.  Dec.  701,  where  the  plaintiff,  on  per- 
mission of  the  owner  of  land,  built  a  house 
upon  it  and  afterwards  sold  this  house  to 
her  brother  but  continued  to  occupy  it, 
and  the  owner  of  the  land  conveyed  the 
premises  to  the  defendant,  the  defendant 
asked  the  plaintiff  to  remove  from  the 
house,  and  offered  to  assist  her  in  removing 
her  furniture,  and,  on  her  declining  to  leave, 
began  to  tear  down  the  chimney  and  part 
of  the  house;  whereupon  she  brought  an 
action  for  damages,  and  it  was  held  that 
she  could  not  recover.  Probably  the  rea- 
soning of  the  opinion  is  intended  to  go  as 
far  as  that  if  she  had  not  sold  the  house  to 
her  brother  she  nevertheless  would  not 
have  been  allowed  to  recover  the  damages, 
upon  the  grounds  that  the  license  ceased  on 
the  conveyance  of  the  premises  to  the  de- 
fendant, and  that  the  extent  of  the  licen- 
see's right  did  not  exceed  removal  of  the 
house. 

In  Texas  C.  R.  Co.  v.  Wills,  —  Tex.  •— , 
41  S.  W.  848,  it  was  held  that  if  a  fence 
was  placed  on  the  right  of  way  of  a  rail- 
road company,  and  connected  with  its  fence 
by  its  permission,  the  owner  of  the  fence 
was  required  to  remove  it  at  the  notice 
of  the  railroad  company;  but  if,  after  rea- 
sonable notice,  he  did  not  remove  it,  and 
the  railroad  company  did  so,  that  he  could 
not  claim  damages  from  them  on  account 
of  it. 

In  Jemicson  v.  Milleraann,  3  Duer,  255, 
where  the  plaintiff,  who  was  a  tenant  of 
premises,  gave  liis  landlord  permission  to 
enter  and  build  an  ice  house  and  smoke 
house  thereon,  and  the  defendant  thereupon 
entered  and  had  made  a  large  excavation 
when  the  plaintiff  revoked  the  permission, 
it  was  held  that  he  might  do  so  without 
tendering  amends.  Duer,  J.,  said:  "I  do 
not  think  it  necessary  to  dwell  long  upon 
the  next  position  of  the  defendants'  coun- 
sel, namely,  that  the  license,  in  this  case, 
if  revocable  at  all,  could  not  be  revoked 
;intil  all  the  expenses  which  the  defendant 
had  incurred  in  its  partial  execution  were 
refunded  or  legally  tendered.  I  am  not 
aware  that  the  assertion  rests  upon  any 
other  authority  than  the  dictum  of  Lord 
Ellenborough  in  Winter  v.  Brockwell,  S 
East,  308,  9  Revised  Rep.  454,  and  this, 
we  have  the  authority  of  the  same  learned 
judge  for  saying,  must  be  understood  in 
a  strict  reference  to  the  particular  circum- 
stances of  the  case  in  wliich  it  was  uttered ; 
that  is,  as  applicable  only  where  the  license 
has  been  fully  executed,  and  involves  no 
more  than  the  waiver  or  relinquishment 
of  an  easement  or  other  privilege,  not 
where,  if  held  to  be  irrevocable,  it  would 
operate  as  a  transfer  of  an  estate  or  inter- 
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est  in  land.  .  .  .  Where  a  license  is  not 
simply  gratuitous,  but  is  founded  on  a  val- 
uable consideration,  cases  may  doubtless 
arise  in  which  the  licensee  would  have  a 
just  claim  to  be  reimbursed  lor  his  ex- 
penses, and  compensated  for  his  labor;  but 
even  in  such  cases,  if  the  license  affects 
the  use  or  enjoyment  of  the  realty  by  the 
licensor,  by  creating  an  interest  incon- 
sistent with  his  own,  I  apprehend  it  has 
never  been  decided  that  the  payment  or  a 
tender  of  full  amends  is  a  condition  prece- 
dent to  a  revocation  of  the  license, — a  condi- 
tion that  must  be  performed  before  it  can 
be  recalled.  If  there  is  no  authority  for 
such  a  decision,  and  none  has  been  pro- 
duced, it  does  not  appear  to  me  that  upon 
principle  it  ought  to  be  made." 

In  Kivett  v.  McKeitlian,  90  N.  C.  106, 
where  the  plaintiff  had  erected  a  mill  and 
built  a  dam  at  a  large  expense  on  the  de- 
fendant's consent,  the  dam  being  partly, 
at  least,  on  the  land  of  the  defendant,  who 
afterwards  withdrew  his  consent,  the  court 
in  reversing  the  judgment  for  the  plaintiff 
for  damages  said,  referring  to  an  instruc- 
tion: *'\Ve  do  not  concur  in  this  general 
proposition  that  a  parol  license,  even  when 
supported  by  a  valuable  consideration,  and 
still  less  when  voluntary,  relating  to  land, 
cannot  be  recalled  by  the  owner  without 
incurring  liability  to  the  party  to  whom  it 
it  given,  where  notice  of  the  withdrawal 
is  given  and  a  reasonable  opportunity  is 
afforded  for  the  removal  of  anv  structures, 
fixtures,  or  improvements  which  may  have 
been  put  there  by  him.  The  acquirement  of 
any  interest  in  land,  by  consent  or  con- 
tract not  in  writing,  is  directly  within  the 
prohibition  of  the  statute  of  frauds,  as 
interpreted  and  enforced  in  this  state  in 
numerous   adjudications." 

In  Archer  v.  Chicago,  M.  &  St.  P.  R. 
Co.  41  ^lont.  50,  337  Am.  St.  Rep.  692, 
108  Pac.  571,  where  the  plaintiff  had  erect- 
ed a  dam  for  irrigation  purposes  on  an- 
other's land,  by  his  permission,  and  the 
owner's  grantee  (the  defendant)  so  dealt 
with  his  property  as  to  require  repairs  to 
the  dam,  it  was  held  that  the  plaintiff 
could  not  recover  the  cost  of  such  repairs. 

In  Trammel!  v.  Trammell,  11  Rich.  L. 
471,  where  the  plaintiff  built  a  mill  on 
another's  land,  relying  on  a  promise  to 
have  his  privilege  evidenced  in  writing, 
which  was  later  refused,  it  was  held  t^at 
he  had  no  remedv  at  law,  the  court  declin- 
ing  to  express  any  opinion  whether  he  could 
obtain  any  redress  in  equity. 

In  West  Chicago  Street  R.  Co.  v.  People, 
214  111.  9,  73  N.  E.  39'J.  where  a  street 
railway  company,  by  permission  of  the  city 
of  Chicago,  built  a  tunnel  under  the  Chi- 
cago river,  and  it  later  beeame  necessarv  for 
purposes  of  navigation  to  deepen  the  chan- 
nel, it  was  held  that  the  city  was  entitled 
to  a  mandamus  requiring  the  railway  com- 
pany to  lower  or  remove  tl:e  tunnel  at  its 
own  expense,  and  that  this  was  not  taking 
the  company's  property  without  compensa- 
tion. 

In    Foster   v.   Browning,   4  R,   I.  47,   67 
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Am.  Dec.  505,  where  the  trial  court  bad 
instructed  the  jury  that  a  parol  license 
to  use  a  right  of  way,  which  had  been  fol- 
lowed by  expenditures  on  the  part  of  the 
licensee  in  opening  and  building  the  way, 
could  not  be  revoked  without  paying  back 
or  tendering  the  expenditures,  the  court 
in  setting  aside  a  verdict  and  ordering  a 
new  trial  stated  in  effect  that  the  revoca- 
bility  of  a  mere  license,  whether  by  deed 
or  parol,  was  an  ancient  well-settled  doc- 
trine of  the  common  law,  but  if  it  was  an 
easement  it  lay  in  grant,  and  could  not  be 
orallv  made  under  the  local  statute  of 
frauds,  and  said:  "We  know  not  upon 
what  pretense  a  court  of  law  can  hold, 
against  such  a  statute,  a  parol  conveyance 
of  a  ])erpetual  casement  in  land  good,  be- 
cause a  consideration  therefor  has  passed 
from  the  grantee  to  the  grantor;  or,  to 
use  the  language  of  the  common  law  im- 
properly in  application  to  such  a  convey- 
ance, that  a  license  of  this  sort  is  irrevoca- 
ble, when  executed  by  expenditures  made 
upon  the  faith  that  the  license  will  not  be 
revoked,  even  though  it  be  added,  unless 
such  expenditures  be  first  repaid  or  ten- 
dered. Decisions  to  that  effect  may  un- 
doubtedly be  found;  but  we  may  say  of 
them,  as  was  said  by  Mr.  Sugden,  refer- 
ring to  the  statute  of  frauds,  of  one  of 
them  (Wood  v.  Lake,  Sayer,  3),  *that  they 
are  in  the  very  teeth  of  the  statute.'  1  Sug- 
den, Vendors,* 7th  Am.  ed.  97." 

TV,  Right    of    licensee    to    remove    hib 

property. 

In  general  there  is  no  material  dispute 
in  the  cases  that  the  licensee  is  entitled  to 
remove  his  property,  and  that  he  is  entitled 
to  a  reasonable  time  in  wliich  to  do  it. 

In  Watson  v.  Empire  Engineering  Corp. 
77  Misc.  543,  137  N.  Y.  Supp.  231.  where 
the  state  had  permitted  the  plaintiff  to 
build  his  sawmill  on  its  land  and  to  re- 
main there  for  many  years,  the  court  said: 
"The  state  doubtless  had  the  right,  at  any 
time,  to  terminate  plaintiff's  license  and  to 
require  him  to  remove  his  building  from 
tlie  canal  lands.  After  due  notice  to  re- 
move, the  building  would  become  an  en- 
croachment, which  the  state  might  remove; 
but  it  could  not,  without  compensation 
and  without  warning,  deprive  the  plaintiff 
of  valuable  property  which  it  had  allowed 
to  be  erected  on  its  lands  and  used  there 
for  manv  years." 

So,  in  Cronkhite  v.  Miller,  2  N.  B.  Eq. 
Rep.  203,  it  was  held  that  a  licensee  was 
entitled  to  his  pipe,  which  he  had  bought 
and  which  was  in  a  drain  on  the  licensor's 
premises. 

So,  in  Mellor  v.  Watkins,  L.  R.  9  Q.  B. 
400,  23  W^eek.  Rep.  55,  it  was  held  that  a 
licensee  is  entitled  to  damages  for  injury 
to  his  property  (here  pipes  and  wires) 
when  he  is  not  allowed  a  reasonable  time 
to  remove   it. 

See  also  in  this  connection  Texas  C.  R. 
Co.  V.  Wills,  —  Tex.  — ,  41  S.  W.  848 
(supra,  III). 
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In  Aldin  v.  Clark  [1894]  2  Ch.  437,  8 
Reports,  352,  71  L.  T.  N.  S.  119,  63  L.  J. 
Ch.  N.  S.  COl,  42  Week.  Rep.  453,  where, 
the  plaint  iff  had  erected  ventilators  on 
land  leased  to  him,  by  permission  of  his 
landlord,  who  was  then  the  owner  of  the 
adjoining  premises,  and  both  premises  were 
later  sold  to  the  defendants  and  they  had 
erected  buildings  interfering  with  the  ven- 
tilators, it  was  held  that  tlie  plaintiff  was 
entitled  to  reasonable  notice  before  they 
obstructed  his  ventilators,  and  if  he  had 
suffered  any  damage  by  reason  of  the  fail- 
ure to  give  him  reasonable  notice  he  would 
be  entitled  to  recover  for  it. 

In  Cornish  v.  Stubbs,  L.  R.  5  C.  P.  334, 
39  L.  J.  C.  P.  N.  S.  202,  -22  L.  T.  N.  S.  21, 
18  Week.  Rep.  547,  where  the  license  was 
in  effect  a  good  verbal  lease,  it  was  held 
that  a  licensee  has  a  reasonable  time  to  re- 
move his  goods  where  he  has  placed  them 
on  the  land  in  pursuance  of  a  license,  and 
he  will  be  awarded  damages  if  this  is  not 
accorded  to  him. 

In  the  insufficiently  reported  case  of  Le 
Herisse  v.  Meehan,  144  App.  Div.  581,  129 
N.  Y.  Supp.  609,  where  the  defendant 
unreasonably  revoked  a  parol  license  to 
enter  upon  his  land  and  remove  a  frame 
building  thereon,  it  ^as  held  that  the  meas- 
ure of  the  plaintiff's  damage  was  represent- 
ed by  the  value  of  the  house,  if  he  had  been 
permitted  to  complete  its  removal,  less  the 
expense  incurred  in  removing  it. 

In  Coleman  v.  Lewis,  27  Pa.  29],  where 
a  brother  built  a  house  for  his  sister  on  his 
own  land,  she  paying  for  the  expense  of  it, 
the  agreement  being  that  she  should  live 
tliere  as  long  as  she  saw  fit,  and  if  he 
sold  the  land  or  it  was  sold  from  him,  she 
might  remove  it,  and  under  a  judgment 
against  the  brother  the  property  was  sold 
to  one  who  knew  of  the  contract  between 
the  woman  and  her  brother,  it  was  held 
that  he  could  not  recover  against  the  wom- 
an's agent  for  damages  for  removing  the 
house. 

In  Prince  v.  Case,  10  Conn.  375,  27 
Am.  Dec.  675,  where  a  landowner  gave  an 
oral  permission  to  erect  a  house  on  his 
land  for  the  benefit  of  the  licensee  and  to 
dig  a  cellar  for  it,  and  after  this  was  done, 
the  successor  of  the  landowner  brought 
ejectment  against  the  successor  of  the  li- 
censee and  was  put  in  possession,  and  over 
a  year  afterwards  took  down  the  house, 
it  was  held  that  there  was  no  liability  on 
him  for  damages  to  the  successor  of  the 
licensee.  The  court  seems  to  consider  that 
the  licensee's  successor  was  entitled  to  a 
reasonable  time  to  take  off  the  house,  but 
had  not  done  so:  and  it  seems  to  have  been 
considered  by  all  parties  that  the  materials 
which  still  remained  on  the  ground  were 
at  the  disposal  of  the  successor  of  the  li- 
censee. 

In  Pitzman  v.  Boyce,  111  Mo.  387,  33 
Am.  St.  Rep.  536,  19  S.  *W.  1104,  where 
there  was  at  best  a  failure  to  object  to 
draining  over  the  defendant's  land,  it  was 
held  that  the  defendant  might  sever  the  | 
drain  connection  without  notice.  B.  B.  6. 
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WILLIAM  T.  JOPLIN  et  al.,  Doing  Busi- 
ness under  the  Name  of  Joplin  &  Meeks, 
Respts., 

V. 

NATIONAL    LIVE    STOCK    INSURANCE 
ASSOCIATION,  Appt. 

(61  Or.  544,  122  Pac.  897.) 

Insurance  —  animal  —  contagious  dis- 
ease —  killing  under  -  statute  —  lia- 
bility. 

1.  An  insurer  is  not  liable  for  the  death 
of  a  horse  killed  under  advice  of  a  veteri- 
nary because  afflicted  with  glanders,  for 
which  the  civil  authorities  would  have 
killed  it  on  notice  under  the  statute,  under 
a  policy  insuring  against  loss  by  death 
from  disease,  but  withholding  liability  for 
loss  caused  by  "order  of  any  civil  author- 
ity." 

Same  —  consent  of  agent  —  effect. 

2.  Consent  of  the  managing  agent  of  an 
insurance  company  to  the  killing  of  a 
horse  afflicted  with  glanders  does  not  im- 
pose a  liability  on  the  company  for  the 
loss,  where,  under  the  statute,  the  civil 
authorities  would  have  killed  the  animal 
on  notice,  and  the  policy  relieves  the  in- 
surer from  liability  for  loss  due  to  "order 
of  any  civil  authority,"  and  provides  that 
no  agreement  of  any  agent  contrary  to  the 
provisions  of  the  policy  shall  be  binding  on 
the  insurer  unless  authorized  by  the  home 
office. 

(April  16,  1912.) 
Note.  ~  Animal  insurance. 

This  note  is  confined  to  policies  specifi- 
cally insuring  animals,  and  does  not  cover 
the  question  whether  they  are  within  the 
provisions  of  policies  insuring  other  prop- 
erty, in  which  animals  are  not  mentioned. 

Insurable  interest. 

It  has  been  held  that  a  company  has  an 
insurable  interest  in  mules  which  are  pur- 
chased and  delivered  to  it,  under  an  agree- 
ment that  they  are  to  remain  the  sole  prop- 
erty of  the  one  supplying  them  until  a  note 
given  in  payment  should  be  paid,  and  un- 
der the  further  agreement  that  the  one  de- 
livering them  should  have  the  right  to  use 
them  during  a  certain  period  and  redeliver 
them  to  the  company  in  as  good  condition  as 
when  taken.  Holbrook  y.  St.  Paul  F.  &  M. 
Ins.  Co.  25  Minn.  229. 

Animal's  health  at  the  time  policy  attaches. 

In  Demal  v.  British  American  Live  Stock 
Asso.  14  West.  L..  Rep.  (Can.)  250,  af- 
firmed without  opinion  in  17  West.  L.  Rep. 
(Can.)  485,  where  an  application  for  a 
policy  provided  that  the  horse  insured  must 
be  in  perfect  health  and  condition  at  the 
time  the  contract  takes  elfect,  it  was  held 
that  no  recovery  could  be  had  w^here  it  was 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  in  plaintiff's  favor  in  an  action  to 
I'ocover  on  a  policy  insuring  the  life  of  a 
horse  owned  by  plaintiffs.    Reversed. 

Statement    by    McBride,    J.: 

This  is  an  action  by  William  T.  Joplin 
and  Charles  Meeks,  partners,  doing  busi- 
ness under  the  firm  name  of  Joplin  & 
Meeks,  against  the  National  Live  Stock 
Insurance  Association,  a  corporation,  to  re- 
cover upon  a  policy  issued  by  defendant, 
insuring  the  life  of  a  horse  owned  by  plain- 
tiffs. The  complaint  alleges  that  on  Feb- 
ruary 22,  1909,  defendant  issued  a  policy 
of  insurance  by  which  it  agreed,  in  con- 
sideration  of  a  certain   premium   paid   by 


plaintiffs,  to  pay  to  plaintiffs,  in  the  event 
of  loss  by  death  of  a  horse  named 
"Prince,"  the  sum  of  $200,  the  policy  being 
for  the  term  of  one  year.  It  also  alleges 
the  payment  of  premiums  and  proof  of 
loss  and  the  death  of  the  horse  on  Septem- 
ber 20,  1909.  There  was  a  general  denial 
of  all  the  allegations  of  the  complaint,  ex- 
cept the  incorporation  of  plaintiffs  and 
tlic  issuance  of  a  policy  of  insurance. 

The  insuring  clause  of  the  policy  is  to 
the  effect  that  the  property  "is  insured  dur- 
ing the  life  of  this  policy  against  loss  by 
death  from  disease,  fire,  lightning,  torna- 
does, cyclones,  and  every  other  casualty 
wliich  necessitates  the  death  of  any  animal 
upon  which  insurance  is  herein  provided, 
when  in  the  event  all  due  care  shall. liave 


shown  that  he  was  inoculated  with  tetanus 
before  noon  on  the  day  the  policy  went  in- 
to effect,  although  it  was  not  noticed  until 
the  next  day. 


Where   animal    is   intentionally   killed. 

In  JoFLiN  V.  National  Live  Stock  Ins. 
Asso.,  it  was  held  that  under  a  policy  with- 
holding liability  for  loss  resulting  from  the 
killing  of  the  insured  animal  by  "order  of 
any  civil  authority,"  the  insurer  was  not 
liable  for  the  death  of  an  insured  horse 
which  was  killed  under  advice  of  a  veteri- 
nary because  he  was  afflicted  with  glanders, 
for  which  the  authorities  would  have  killed 
it  on  notice  under  the  statute.  The  de- 
cision in  this  case  seems  sound. 

A  provision  similar  to  the  one  found  in 
this  case  was  involved  in  Hinsworth  v. 
People's  Mut.  Live  Stock  Ins.  Co.  2  Pa. 
Dist.  R.  541,  where  a  policy  stipulated  that 
the  insurer  should  not  be  liable  for  any  ani- 
mal destroyed  by  any  society  for  the  pre- 
vention of  cruelty  to  animals,  or  other  body 
or  officer  of  the  law,  or  individual,  unless 
the  written  consent  of  the  company  was  first 
obtained,  and  it  was  held  that  the  insurer 
was  not  liable,  where  the  horse  covered  by 
the  policy  was  killed  by  the  society  for  the 
prevention  of  cruelty  to  animals,  upon  the 
recommendation  of  its  veterinary,  who 
stated  that  the  horse  wa&  incurable.  Th(> 
plaintiff's  contention  in  this  case  was  thai 
the  provision  exempting  the  insurer  extended 
only  to  cases  where  the  animal  was  sick  or 
disabled,  but  not  incurable,  and  further 
that  the  word  "destroy"  did  not  cover  cases 
where  the  animal  would  expire  within  a 
short  time,  if  permitted  to  die  naturally, 
but  that  the  literal  meaning  of  this  word 
was  to  "unbuild,"  and  that,  in  this  case, 
the  unbuilding  was  accomplished  by  the 
disease,  and  not  by  the  blow  which  oc- 
casioned death. 

It  has  been  held  that  a  policy  insuring 
against  death  of  a  horse  by  "disease  or  ac- 
cident" does  not  cover  a  loss  sustained 
where  the  horse  is  killed  under  the  advice 
of  a  veterinary  surgeon  sent  by  the  insurer 
44  L.R.A.(N.S.) 


to  treat  him,  although  the  president  of  the 
company  directed  the  insured  to  follow  the 
veterinary's  directions,  where  it  appears 
that  the  horse  was  killed  only  two  hours 
before  the  expiration  of  the  policy,  and  not 
because  of  his  suffering,  but  because  his  re- 
covery was  impossible,  and  it  also  appears 
that  the  killing  was  brought  about  by  the 
insured  to  enable  him  to  recover  under  the 
policy.  Tripp  v.  Northwestern  Live  Stock 
Ins.  Co.  91  Iowa,  278,  59  N.  W.  1. 

And  in  this  case  it  was  held  that  it 
would  not  be  presumed  that  the  president 
of  the  insurance  company  issuing  such  a 
policy  had  the  power  to  render  the  company 
liable  for  the  loss  sustained  by  the  inten- 
tional killing  of  the  insured  horse,  which 
was  sick.    Ibid. 

In  Klopp  V.  Bernville  Live  Stock  Ins. 
Co.  1  Woodw.  Dec.  445,  the  case  stated 
averred  that  the  plaintiff's  horse  be- 
came affected  with  an  incurable  and 
infectious  disease,  and  was  killed  by  the 
plaintiff  acting  under  the  advice  of  his  vet- 
erinary in  good  faith,  and  it  was  admitted 
that,  had  the  horse  died  a  natural  death,  a 
recovery  could  have  been  had.  It  was  held 
that,  in  the  absence  of  an  express  agree- 
ment by  the  parties  that  there  was  a  rea- 
sonable necessity  for  killing  the  horse,  judg- 
ment could  not  be  entered  for  the  plaintiff, 
and  also  that  upon  such  facts  no  judgment 
for  the  defendant  should  be  entered,  and  it 
was  held  that  the  question  of  whether  there 
was  a  reasonable  necessity  for  the  plaintiff's 
act  in  killing  the  horse  should  be  left  to 
the  jury,  and  that,  in  case  it  was  found 
that  this  act  was  necessary  and  done  in 
good  faith,  a  recovery  should  be  allowed. 

In  St.  Paul  F.  &  M.  Ins.  Co.  v.  Morice, 
22  Times  L.  R.  449,  11  Com.  Cas.  153, 
where  the  risk  covered  by  a  policy  included 
"mortality,  jettison,  and  washing  over- 
board," and  there  was  also  a  clause  "war- 
ranted free  from  capture,  seizure,  or  deten- 
tion," it  was  held,  upon  the  animal  being 
killed  by  order  of  the  authorities  at  the 
port  of  destination,  because  it  was  found  to 
be  suffering  from  the  foot  and  mouth  dis- 
ease, that  "mortality"  as  used  in  the  policy 
did  not  include  the  death  of  the  animal  in 
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been  taken  to  save  the  life  of  such  ani- 
mal, and  nothing  shall  have  been  done  to 
endanger  the  same  by  the  insured,  his 
agents  or  employees."  Another  stipulation 
is  as  follows:  "This  association  will  not 
indemnify  or  incur  any  liability  for  loss  of 
any  animal  caused  directly  or  indirectly  by 
invasion,  insurrection,  riot,  war,  or  any 
uprising  necessitating  martial  law,  or  any 
other  usurpation  or  order  of  any  civil  au- 
thority." 

The  animal  became  infected  with  glan- 
ders, and  was  shot  to  death  by  a  veterinary 
surgeon  in  the  employ  of  defendant,  with 
the  advice  and  consent  of  defendant's  man- 
aging agent  and  the  consent  of  plaintiffs. 
Plaintiffs  had  a  verdict  and  judgment,  and 
defendant  appeals. 


Messrs.  Swcek  &  Fouts  and  J.  F.  Shel- 
ton,   for   appellant: 

The  complaint,  in  order  to  state  a  cause 
of  action,  must  show,  by  appropriate  alle- 
gations, that  death  of  the  animal  insured 
resulted  from  one  of  the  parti<?ular  perils 
against   which   the  assured    is   indemnified. 

Louisville  M.  &  F.  Ins.  Co.  v.  Bland,  9 
Dana,  146;  Rodi  v.  Rutgers  F.  Ins.  Co. 
6  Bosw.  23;  Western  Refrigerator  Co.  v, 
American  Casualty  Ins.  &  Security  Co.  51 
Fed.  165;  19  Cyc.  924. 

Insured  cannot  recover  for  death  caused 
by  mistreatment  or  intentional  killing  of 
the  animal. 

Western  Horse  &  Cattle  Ins.  Co.  v. 
O'Neill,  21  Neb.  650,  32  N.  W.  682;  Tripp  v. 


such  manner,  and  that  the  loss  came  within 
the  clause  warranting  it  free  from  seizure. 

Abuse  or  negligence  by  insured. 

It  is  clear  that  where  a  preponderance 
of  the  testimony  establishes  the  fact  that 
an  insured  horse  died  as  a  result  of  a  vio- 
lent beating  administered  by  the  insured  by 
striking  it  with  an  iron  rod,  he  cannot  take 
advantage  of  his  own  wrong,  and  is  not  en- 
titled to  recover  for  the  loss  resulting. 
Western  Horse  &  Cattle  Ins.  Go.  v.  O'Neill, 
21  Neb.  548,  32  N.  W.  681. 

In  Klopp  V.  Bernville  Live  Stock  Ins.  Co. 
1  Woodw.  Dec.  445,.  the  by-laws  of  the  in- 
surer provided  that  no  owner  should  be  en- 
titled to  payment  for  any  horse  dying  from 
the  effects  of  any  bad  or  ill  treatment  oi 
usage,  and  further  stipulated  for  payment 
''in  case  of  accident  with  any  horse,  etc.,  in 
breaking  a  limb,  or  otherwise  crippled  ac- 
cidentally, so  that  the  same  shall  have  to  be 
killed."  It  was  argued  under  this  last  pro- 
vision that  the  rule  giving  the  owner  the 
right  to  kill  the  horse  in  this  specified  in- 
stance was  an  exclusion  of  any  implication 
of  a  right  to  exercise  discretion  in  any  oth(>r 
instance,  and  it  was  contended  that  pay- 
ment under  the  policy  could  not  be  enforced 
except  in  the  single  case  provided  for  and 
in  the  event  of  natural  death. 

It  has  been  held  that,  although  the  peti- 
tion in  an  'action  on  a  policy  insuring  mules 
alleges  that  their  death  did  not  result  from 
any  act,  design,  procurement,  or  fault  on 
the  part  of  the  plaintiff,  where  there  was  a 
distinct  allegation  by  the  defendant  in  its 
answer  that  the  plaintiff  "suffered  and  per- 
mitted them  [the  insured  animals]  to  be 
overworked  in  plowing,  and  by  such  over- 
work caused  their  death,"  and  the  plaintiff 
made  no  reply  denying  this  allegation,  a 
judgment  in  favor  of  the  plaintiff  would  be 
reversed,  where  the  cause  was  submitted  to 
the  trial  court  on  the  pleadings  alone. 
Western  Horse  &  Cattle  Ins.  Co.  v.  Timm, 
23  Neb.  626,  37  N.  W.  308. 

In  Johnston  v.  Northwestern  Live  Stock 
Ins.  Co.  94  Wis.  117,  68  N.  W.  868,  it  was 
held  that  it  is  not  necessary  in  a  complaint 
44  L.R.A.(N.S.) 


to  recover  for  the  loss  of  an  insured  animal, 
to  allege  affirmatively  compliance  with  the 
condition  of  the  policy  providing  that  the 
insured  shall  use  due  diligence  and  care  for 
the  safety  and  health  of  the  insured  animal, 
and  in  case  of  sickness  summon  the  best 
veterinary  in  the  vicinity. 

Destruction  by  elements. 

It  has  been  held  that  a  windstorm,  within 
the  meaning  of  a  policy  insuring  live  stock 
against  damage  by  tornadoes,  cyclones,  or 
windstorms,  means  something  more  than  an 
ordinary  gust  of  w^ind,  no  matter  how  pro- 
longed, and  takes  its  meaning  measurably  at 
least  from  the  words  "tornado  and  cyclone," 
with  which  it  is  associated.  Jordan  v. 
Iowa  Mut.  Tornado  Ins.  Co.  161  Iowa,  73, 
130  N.  W.  177,  Ann.  Cas.  1913  A,  266. 

And  it  was  held  in  this  case  that  a  finding 
that  there  was  a  windstorm  within  the 
meaning  of  the  policy  was  justified  where 
numerous  witnesses  testified  that  the  wind 
in  qu^^stion  lasted  all  day,  and  was  the  hard- 
est that  they  had  ever  experienced,  and  that 
it  blew  down  and  twisted  numerous  well- 
built  windmills  in  the  locality,  and  that, 
by  reason  of  the  wind  and  snow,  they  were 
able  to  see  but  a  short  distance,  and  that 
it  was  extremely  difficult  to  go  about  out  of 
doors  during  the  storm.     Ibid. 

And  in  this  case,  where  it  was  contended 
that  the  windstorm  was  not  the  proximate 
cause  of  the  loss  or  damage,  but  that  the 
injury  to  the  insured  cattle  was  due  direct- 
ly to  the  conditions  of  the  temperature, 
this  question  was  held  to  be  one  of  fact, 
and  it  was  held  that  the  fact  that  other 
causes  might  also  have  contributed  to  the 
loss  did  not  of  itself  relieve  the  insurer 
from  responsibility.     Ibid. 

The  same  storm  which  caused  the  loss  in 
Jordan  v.  Iowa  Mut.  Tornado  Ins.  Co.  supra, 
was  the  cause  of  the  deatli  of  the  cattle 
involved  in  Kinney  v.  Farmers'  Mut.  Fire 
&  Ins.  Society,  —  Iowa,  — ,  141  N.  W.  706, 
where  it  was  held  that  the  insured  had  made 
out  a  prima  facie  case  showing  that  the 
proximate  cause  of  the  death  ,of  the  insured 
cattle  was  the  windstorm  in  question,  there 
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Northwestern  Live  Stock  Ins.  Co.  91  Iowa, 
281,  59  N.  W.  2. 

Under  a  policy  insuring  against  death  by 
"disease,"  an  intentional  destruction  of  the 
animal  because  it  is  incurably  sick  is  not 
authorized. 

Tripp  V.  Northwestern  Live  Stock  Ins. 
Co.  supra. 

Plaintiffs  cannot  recover  for  the  reason 
that  it  would  have  been  the  duty  of  the 
state  veterinarian  to  destroy  tlieir  animal, 
had  they  performed  their  duty  and  notified 
him,  as  requested  by  law,  that  said  animal 
had   glanders. 

Hinsworth  v.  People's  Mut.  Live  Stock 
Ins.  Co.  2  Pa.  Dist.  K.  541. 

Mr.  Robert  J.  O'Ncll,  for  respondents: 

The  loss  occurring   without  anv   fault  or 


neglect  upon  the  part  of  plaintiffs,  and 
under  none  of  the  conditions  enumerated  in 
the  policy  aa  exempting  said  defendant 
from  liability  thereunder,  sufficiently 
shows  that  the  loss  occurred  within  the 
terms  of  the  insurance  policy. 

Alamo  F.  Ins.  Co.  v.  Shacklett,  —  Tex. 
Civ.  App.  — ,  26  S.  W.  630;  Mutual  L.  Ins. 
Co.  v.  Leubrie,  18  C.  C.  A.  332,  38  U.  S.  App. 
37,  71   Fed.  843. 

Where  the  death  of  an  animal  insured 
has  occurred  by  the  act  of  the  owner,  he 
will  be  entitled  to  recover  the  insurance 
if  the  act  was  necessary  and  done  in  good 
laith. 

Klopp  v.  Bernville  Live  Stock  Ins.  Co. 
1  Woodw.  Dec.  445;  Helfner  v.  Pennsburg 
Mut.  Horse  Ins.  &  Detective  Co.  6  Del.  Co. 


being  evidence  tliat  no  more  severe  storm 
had  ever  been  experienced  in  the  locality, 
that  it  was  not  a  tornado,  but  a  high  wind, 
which  continued  for  about  a  day  and  was 
accompanied  by  cold  weather,  sleet,  hail, 
and  a  heavy  snow. 

In  Jordan  v.  Iowa  Mut.  Tornado  Ins.  Co., 
supra,  where  the  policy  provided  that  the 
insurer  should  not  be  liable  for  damage  to 
live  stock  by  snow  or  hail,  or  by  the  blow- 
ing of  snow  or  hail,  it  was  held  that  the 
burden  was  on  the  insurer  to  sliow  that  the 
loss  occurred  from  causes  coming  within 
the  exception. 

And  it  was  further  held  that  under  the 
policy  involved,  insuring  certain  live  stock 
against  loss  or  damage  by  tornadoes,  cy- 
clones, or  windstorms,  the  recovery  was  not 
limited  to  a  loss  due  directly  to  a  wind- 
storm, such  as  a  direct  physical  injury  to 
the  stock  through  being  thrown  to  the 
ground  or  driven  against  some  obstacle,  or 
tlie  iiurling  of  some  object  against  them. 
Ibid. 

And  it  has  been  held  that  a  policy  insur- 
ing stock  against  lightning  covers  losses 
from  both  lightning  and  fire  which  is  tlic 
immediate  result  of  lightning.  Hapeman 
v.  Citizens'  Mut.  F.  Ins.  Co.  126  Mich.  101, 
86  Am.  St.  Rep.  535,  85  N.  VV.  454. 

In  Freeman  v.  Farmers*  Mut.  F.  &  Light- 
ning Ins.  Co.  121  Mo.  App.  532,  97  S.  W. 
225,  where  there  was  no  evidence  obtainable 
upon  the  question  of  whether  the  animals 
covered  were  killed  by  lightning  except  as 
to  the  action  of  the  animals  and  the  symp- 
toms developed  by  them  after  an  electric 
storm,  it  was  held  in  an  action  on  a  policy 
insuring  against  loss  of  the  animals  by 
lightning,  that  this  evidence  was  admissible. 

And  in  this  case,  where  it  appeared  that 
the  animals  insured  were  not  immediately 
killed,  evidence  tending  to  show  signs  of 
lightning  striking  in  the  pasture,  and  symp- 
toms of  the  animals  of  an  extraordinary 
character,  indicating  that  they  were  ser- 
iously affected  from  some  cause,  was  held 
to  authorize  the  jury  to  find  that  the  ani- 
mals had  been  struck  by  lightning.     Ibid. 

And  whore  the  evidence  in  an  action 
bror.lit  to  recover  for  the  death  of  an  in- 
44  L.RJL.(N.S.) 


I  sured  horse  claimed  to  have  been  killed  by 
lightning  was  in  sharp  conflict  as  to  whether 
there  was  a  dark  streak  in  the  flesh  of  the 
animal,  and  as  to  whether  there  was  light- 
ning in  the  vicinity  at  about  the  time  of 
the  loss,  these  issues  were  held  to  be  for  the 
jury,  and,  as  the  existence  of  the  streak 
indicated  death  by  lightning,  it  was  held 
that  a  verdict  for  the  plaintiff  was  sustained 
by  the  evidence.  Cottrell  v.  Munterville 
Mut.  F.  &  Lightning  Ins.  Asso.  145  Iowa, 
651,  124  N.  W.  612. 

But  in  an  action  on  a  policy  to  recover 
for  the  loss  of  a  four-days-old  colt  claimed 
to  have  been  killed  by  lightning,  evidence 
that  a  storm  accompanied  by  lightning  oc- 
curred at  the  place  the  night  before  the 
colt  was  found  dead,  lying  a  few  feet  from 
a  wire  fence,  is  insufficient  to  support  a 
verdict  for  the  insured,  it  appearing  that 
there  was  no  sign  either  on  the  body  of  the 
colt,  or  in  its  vicinity,  or  on  the  fence  near 
which  it  was  found,  indicating  that  the 
lightning  had  struck,  and  there  being  testi- 
mony by  experts  that  colts  under  ten  days 
old  are  delicate  and  subject  to  death  from 
natural  causes.  Warren  v.  Farmers'  Mut. 
F.  Ins.  Co.  130  Mo.  App.  226,  109  S.  W.  88. 
In  Wilson  v.  Hawkeye  Ins.  Co,  70  Iowa, 
91,  30  N.  W.  22,  in  an  action  on  a  policy 
to  recover  for  the  loss  of  a  mare  and  colt 
by  wind  and  lightning,  where  there  was  no 
evidence  that  the  injury  to  the  mare  re- 
sulted from  either  of  these  causes,  and  the 
colt  was  worth  but  $50,  it  was  held  that  a 
verdict  for  $150  should  be  set  aside,  since 
it  was  not  supported  by  the  evidence. 

Notice  of  animal's  sickness  or  death. 

As  to  "waiver  of  notice,  see'  infra, 
"Waiver." 

Provisions  specifying  that  the  insured 
shall  give  the  insurer  immediate  notice  in 
case  of  the  sickness  of  the  animal  insured 
are  common,  and  where  not  complied  with 
will  generally  defeat  the  policy. 

Thus,  in  Illinois  Live  Stock  Ins.  Co.  v. 
Kirkpatrick,  61  111.  App.  74,  it  was  held 
that  a  condition  requiring  the  insured  to 
give  the  insurer  notice  at  once  in  case  of 
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Rep.  168;  Weikel  v.  Lower  Providence  Live 
Stock  Ins.  Co.  3  Montg.  Co.  L.  Rep.  207;  4 
Cooleyi  Briefs  on  Insurance,  pp.  3031,  3032. 

MeBrlde,  J.,  delivered  the  opinion  of 
the  court: 

The  findings  in  this  case  are  such  that  a 
judgment  should  have  been  given  for  de- 
fendant. The  horse  did  not  die  by  disease; 
nor  was  its  killing  necessitated  by  any 
casualty.  He  was  shot  by  consent  of  de- 
fendant's agent  and  veterinarian  and  the 
plaintilTs,  because  he  had  an  incurable  dis- 
ease which  was  likely  to  be  communicated 
to  other  animals.  Under  §§  5651,  5652,  L. 
O.  L.,  it  was  the  duty  of  plaintiffs  to  have 
immediately  notified  the  state  board  of 
health  or  the  state  veterinarian  of  the  fact 


I  that  the  horse  was  infected  with  an  incur- 
able, contagious  disease,  and  it  would  Jiave 
been  the  duty  of  such  officer  to  have  caused 
the  animal  so  infected  to  be  killed.  In 
such  case,  the  killing  would  have  been  *'by 
order  of  the  civil  authority,"  and,  by  ihe 
terms  of  the  policy,  would  have  created  no 
liability  on  the  part  of  defendant.  If  plain- 
tiffs chose  to  disobey  the  statute,  and  allow 
other  parties  to  do  for  them  what  the  civil 
authorities  would  have  done  in  any  event, 
they  cannot  thereby  create  a  liability  which 
would  not  have  existed,  had  they  complied 
with  the  law.  Tripp  v.  Northwestern  Live 
Stock  Ins.  Co.  91  Iowa,  281,  59  N.  W.  I. 

It  was  found  by  the  court  that  the  kill- 
ing was  done  by  consent  of  plaintiffs  and 
the  managing  agent  of  defendant;  but  this 


the  sickness  of,  or  an  accident  to,  the  in- 
sured horse,  was  reasonable,  and  was  in- 
serted for  the  protection  of  the  insurer. 

And  where  a  policy  insuring  a  horse  pro- 
vided that  in  case  of  sickness,  notice  by 
telegram  should  at  once  be  given,  or  other- 
wise the  policy  should  be  void,  the  condition 
was  held  to  be  a  material  one,  and  the 
failure  to  give  any  notice,  although  the 
horse  was  sick  for  a  number  of  days  before 
he  died,  avoided  the  policy.  Alston  v.  North- 
western Live  Stock  Ins.  Co.  7  Kan.  App. 
179,  53  Pac.  784. 

And  a  like  result  was  reached  in  Green 
IJros.  V.  Northwestern  Live  Stock  Ins.  Co. 
87  Iowa,  358,  54  N.  W.  349,  where  the  .policy 
provided  that  the  insured  should  %t  once 
notify  the  company  in  case  the  insured  horse 
was  sick,  and  it  appeared  that  the  horse 
was  taken  sick  with  the  "pink  eye"  and 
died  several  days  later,  and  that  there  were 
unmistakable  evidences  of  the  disease  for  a 
number  of  days. 

And  under  a  similar  provision  it  was  held 
m  Illinois  Live  Stock  Ins.  Co.  v.  Kirkpat- 
rick,  supra,  that  it  was  not  complied  with 
where  tne  insured  on  the  ninth  day  of  the 
horse's  sickness  mailed   the   insurer  notice. 

So,  in  Swain  v.  Security  Live  Stock  Ins. 
Co.  165  Mass.  321,  43  N.  E.  105,  where  a 
policy  insuring  a  horse  provided  that  if  it 
should  become  sick,  the  insured  should  no- 
tify the  company  within  fifteen  hours,  and 
no  notice  was  given  until  the  horse's  death, 
although  it  lived  twenty  hours  after  the  in- 
sured knew  it  was  sick,  it  was  held  that  no 
recovery  could  be  had  under  the  policy, 
there  being  nothing  to  show  a  waiver  of  the 
rpc|uirement  by  the  insurer.  The  court  in 
this  case  said  that  they  did  not  determine 
or  consider  whether  the  fifteen  hours  would 
begin  to  run  before  knowledge  of  the  horse*s 
sickness  was  acquired  by  the  insured  or  his 
agent,  or  whether  the  notice  must  actually 
reach  the   insurer  within  the  fifteen   hours. 

In  Johnston  v.  Northwestern  Live  Stock 
Ins.  Co.  107  Wis.  337,  83  X.  \V.  (541.  it  wa.s 
held  that  an  ai?reement  in  a  policy  insnrinj^ 
a  horse  that  the  insured  *'slmll  at  oiu'i-  no- 
tify the  company  by  telegram  of  the  fact 
of  such  sickness,  .  .  .  otherwise  this 
41   L.R.A.(N.S,) 


policy  shall  be  void,"  was  in  the  nature  of  a 
promissory  warranty,  and  must  be  strictly 
fulfilled  before  there  could  be  a  recovery, 
and  it  was  held  that  a  failure  to  comply 
therewith  was  not  excused  by  showing  that 
the  horse  insured  was  taken  sick  on  Sun- 
day morning  and  died  in  the  afternoon  of 
that  day,  and  that  the  nearest  telegraph 
station  was  some  miles  distant,  it  not  ap- 
pearing that  it  was  impossible  or  imprac- 
ticable to  telegraph  the  insurer. 

And  under  such  an  agreement  it  was  held 
immaterial  that  the  fulfillment  of  the  war- 
ranty would  have  done  no  good  in  the  par- 
ticular case,  since,  by  the  terms  of  their  con- 
tract, the  parties  made  the  giving  of  such 
notice  an  absolute  essential  to  the  validitv 

» 

of  the  contract  upon  which  the  right  of  re- 
covery depended.     Ibid. 

It  has  been  held  that  a  provision  of  a 
policy  requiring  the  insured  to  notify  the 
insurer  by  telegram  at  once,  of  any  sickness 
of  the  insured  horse,  does  not  require  im< 
mediate  notice  of  a  sickness  which  lasts  but 
a  few  minutes,  and  does  not  again  recur  for 
about  seven  weeks.  Kells  v.  Northwestern 
Live-Stock  Ins.  Co.  04  Minn.  390,  58  Am. 
St.  Rep.  541,  67  N.  W.  215,  71  N.  W.  5. 

And  in  Coventrv  Mut.  Live  Stock  Ins. 
Asso.  V.  Evans,  102  Pa.  281,  where  a  policy 
insuring  live  stock  provided  that  notice  of 
loss"  should  be  given  within  twenty-four 
hours  after  it  occurred,  it  was  held  that  the 
insured  might  recover  if  he,  gave  notice  of 
loss  within  a  reasonable  time  after  he  had 
knowledge  thereof,  there  being  no  provision 
for  a  forfeiture  in  case  of  a  failure  to  give 
notice. 

In  this  ctise  the  insured  not  onlv  did  not 
give  notice  of  the  death  of  the  insured  horse 
within  twenty-four  hours  after  its  death, 
but  did  not  give  it  within  that  time  after 
lie  knew  of  the  death,  but  the  case  was  held 
to  have  been  properly  submitted  to  the  jury 
to  tletermine  whether  the  notice  given  was 
reasonable.     Ibid. 

The  court  in  the  case  under  consideration 
said  that,  if  the  insurer  eouhi  show  that  it 
liad  sustained  any  damage  on  aeeount  of 
tlie  insured's  breach  of  the  condition  in  re- 
gard to  the  giving  of  notice  of  the  animal^s 
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is  not  pleaded,  and  the  authority  of  the 
agent  to  bind  the  company  by  introducing  a 
new  term  into  the  contract  is  not  shown. 
The  policy  contains  this  stipulation:  ''No 
agreement,  either  verbal  or  otherwise,  con- 
trary to  these  stipulations,  made  by  any 
agent  or  employee,  shall  be  binding  on  this 
association  unless  authorized  by  the  home 
office."  The  complaint  does  not  state  that 
the  home  office  ever  authorized  any  of  its 


agents  to  agree  to  the  killing  of  the  ani- 
mal; nor  is  there  any  finding  to  that  effect. 
The  judgment  is  reversed,  and  the  cause 
will  be  remanded,  with  directions  to  the 
lower  court  to  enter  a  judgment  for  de- 
fendant. 

t^etition    for    rehearing    denied    May    14, 
1912. 


death,  it  might  defend  against  the  policy  to 
that  extent,  but  that  that  would  be  the  limit 
of   its  right.     Ibid. 

In  Gill  V.  Yorkshire  Ins.  Co.  23  Mani- 
toba L.  Rep.  368,  it  was  held  that  a  con- 
dition of  a  policy  insuring  a  horse  that 
notice  of  the  illness  or  death  of  the  ani- 
mal should  be  given  within  twenty-four 
hours  direct  to  the  company,  whose  head 
office  was  in  Montreal,  was  satisfied  by 
timely  notice  given  to  its  chief  agents  ap- 
pointed as  required  by  statute  in  the  prov- 
ince where  the  insurance  was  effected. 

And  it  was  held  that  notice  of  illness 
given  by  one  of  the  purchasers  of  the  horse 
within  twenty -four  hours  after  the  seller 
had  knowledge  of  its  sickness  was  valid, 
although  the  purchaser  knew  of  the  illness 
three  days  previous.    Ibid. 

And  where  the  policy  did  not  specify 
whether  the  notice  should  be  verbal  or  in 
writing,  a  verbal  notice  given  to  the  insur- 
er's agent,  who  forwarded  it  by  telegraph, 
was  held  sufficient,  it  appearing  that  if  the 
insured  had  taken  the  first  train  for  the  in- 
surer's home  office,  or  had  mailed  notice,  it 
would  not  have  reached  the  company  earlier. 
Ibid. 

In  Beech  v.  Live-Stock  Ins.  Asso.  137 
Pa.  617,  20  Atl.  943,  where  the  insurance 
was  upon  a  particular  thing,  that  is,  the 
life  of  a  horse,  it  was  held  that  if  the  evi- 
dence showed  that  notice  of  the  death  of 
the  horse  was  given  within  the  time  speci- 
fied, further  proof  of  loss  was  unnecessary 
unless  requested  by  the  insurer,  since  such 
notice  was  a  notice  of  an  entire  loss.  And 
to  the  same  effect  is  American  Cent.  Ins. 
Co.  V.  Haws,  20  W.  N.  C.  370,  11  Atl.  107. 

It  has  been  held  that  the  fact  that  tlie 
veterinary  of  the  insurer  did  not  complain 
when  he  saw  the  insured  animal,  which  was 
sick,  that  he  had  not  been  called  in  time  to 
treat  it,  is  some  evidence  that  notice  of  the 
disease  was  given  promptly.  Smith  v.  Peo- 
ple's Mut,  Live  Stock  Ins.  Co.  173  Pa.  15, 
33  Atl.  667. 

Place  where  kept. 

The  early  cases  on  the  question  of  the  ef- 
fect of  temporary  absence  of  insured  stock 
from  the  location  stated  in  the  policy  are 
covered  in  tlie  note  to  Benton  v.  Farmers' 
Mut.  F.  Ins.  Co.  26  L.R.A.  237,  and  the  note 
accompanying  Lathers  v.  Mutual  F.  Ins.  Co. 
22  L.R.A.(X.S.)  848,  and  the  user  of  the 
present  note  is  referred  to  these  notes  for 
such  cases. 

As  stated  in  the  notes  referred  to,  the 
44  L.RJ1.(N.S.) 


weight  of  authority  holds  that,  "in  the  ab- 
sence of  language  in  the  policy  specifically 
limiting  the  insurer's  liability  for  loss  t)nly 
when  it  happens  at  a  certain  location,  the 
insured  may  recover  for  a  loss  of  the  prop- 
erty when  not  at  the  loclktion  stated  in  the 
policy,  where  the  ordinary  use  of  the  insured 
property  makes  it  necessary  not  to  leave  it 
permanently  in  such  location." 

Thus,  where  a  policy  was  issued  on  live 
stock  situated  in  a  certain  place,  it  was 
held  merely  to  identify  the  live  stock  by  its 
location,  and  not  to  restrict  the  indemnity 
to  loss  sustained  while  on  the  premises  de- 
scribed, and  it  was  held  that  a  recovery 
might  be  had  where  a  horse  covered  by  the 
policy  died  while  temporarily  in  another 
place  8  miles  distant.  Cottrell  v.  Munter- 
ville  Mut.  F.  &  Lightning  Ins.  Asso.  146 
Iowa,  661,  124  N.  W.  612. 

And  in  Kinney  v.  Farmers'  Mut.  Fire  & 
Ins.  Soc.  —  Iowa,  — ,  141  N.  W.  706,  it  was 
held  that  a  provision  of  the  insurer's  con- 
stitution that  the  association  should  be  "re- 
stricted to  the  insurance  of  live  stock 
.  .  .  on  the  farm  in  the  possession  or 
employ  of  the  owner  or  his  tenants"  was 
merely  for  the  purpose  of  identifying  the 
property  covered  by  the  policy,  and  where 
there  was  no  provision  in  the  policy  pro- 
hibiting the  removal  of  the  insured  prop- 
erty from  the  premises,  or  stipulating  that 
its  removal  should  render  the  policy  invalid, 
it  was  held  that  the  stock  insured  was  cov- 
ered while  it  was  temporarily  absent  from 
the  lands  described  in  the  policy  for  the  pur- 
pose of  pasturage. 

And  where  a  policy  insures  live  stock 
from  liglitning  "anywhere"  within  three 
named  counties,  it  covers  a  loss  occurring 
while  the  insured  animal  is  temporarily 
stabled  in  the  barn  of  a  relative  of  the  in- 
sured, although  the  policy  stated  that  the 
property  was  situated  at  the  place  where 
the  insured  lived,  in  one  of  the  counties 
named.  Hapeman  v.  Citizens'  Mut.  F.  Ins. 
Co.  126  Mich.  191,  86  Am.  St.  Rep.  635,  86 
N.  W.  454. 

And  in  Reck  v.  Hatboro  Mut.  Live  Stock 
&  P.  Co.  163  Pa.  443,  30  Atl.  205,  where  a 
by-law  of  a  live  stock  insurance  company 
provided  that  "the  insurance  of  this  com- 
pany shall  be  confined  to  a  distance  not  ex- 
ceeding 12  miles  from  the  borough  of  Hat- 
boro," it  was  held  that  a  recovery  could  be 
had  wliere,  at  the  time  the  policy  was  is- 
sued, the  insured's  horse  was  within  the 
limits  of  the  borough  stated,  but  was  sub- 
sequently pi'rmaiiently  removed  beyond  the 
limits  prescribed  by  the  by-law,  the  court 


1912. 


JOPLIN  V.  NATIONAL  LIVE  STOCK  INS.  ASSO. 


675 


holding  that  there  was  room  for  doubt 
whether  the  by-law  was  intended  to  pro- 
hibit the  removal  of  the  property,  and  that 
it  would  therefore  be  construed  in  favor  of 
the  insured,  and  against  its  working  a  for- 
feiture of  the  policy. 

So,  in  Eddy  v.  Farmers'  Mut.  Ins.  Co.  20 
App.  Div.  109,  46  N.  Y.  Supp.  G95,  where, 
in  pursuance  of  a  recjuirement  that  ''fancy 
stock  shall  be  especially  designated,  and 
the  valuation  placed  upon  each  one  in- 
sured," a  separate  clause  in  the  policy  read, 
**$500  on  stallion  four  years  old,"  there  was 
held  to  be  no  restriction  as  to  the  place  of 
loss  in  respect  to  this  item  of  insurance,  al- 
though a  preceding  clause  covering  ordi- 
nary stock  read,  ''on  live  stock  in  and  near 
said    barn." 

Under  a  policy,  however,  which  insures  a 
barn  and  "contents  therein,"  and  which 
does  not  further  describe  the  insured  prop- 
erty, no  recovery  can  be  had  for  the  loss  of 
horses  killed  by  lightning  which  were  not 
in  the  bam  at  the  time  they  were  struck. 
Farmers*  Mut.  F.  Ins.  Asso.  v.  Kryder,  5 
Ind.  App.  430,  61  Am.  St  Rep.  284,  31  N. 
E,  861. 

And  in  this  case  it  was  also  held  that  the 
fact  that  the  agent  represented  to  the  in- 
sured that  his  horses  would  be  within  the 
protection  of  the  policy,  whether  in  the 
bam  or  out,  did  not  affect  the  insurer's 
liability,  the  representation  not  being  of  any 
material  matter  of  fact,  but  of  a  question 
of  law  relative  to  the  construction  of  the 
contract,  and  it  was  held  that  fraud  could 
not  be  predicated  upon  such  representation;] 
Ibid. 

In  Indiana  &  O.  Live  Stock  Ins.  Co.  v. 
Krenek,  —  Tex.  Civ.  App.  — ,  144  S.  VV. 
1181,  where  a  policy  insuring  a  horse  pro- 
vided that  the  company  insured  the  owner 
against  loss  by  the  death  of  tlie  horse  while 
situated  in  two  counties  named,  it  was  held 
that  no  recovery  could  be  had  where  the 
horse  died  in  a  third  county,  to  which  he 
had  been  taken  for  treatment  by  a  veteri- 
nary surgeon,  because  there  was  no  veteri- 
nary in  the  insured's  own  coimty,  and  this 
was  held  to  be  true,  although  the  policy 
stipulated  that  the  insured  should  see  that 
the  animal  in  case  of  sickness  should  re- 
ceive the  care  of  a  veterinary  surgeon  or 
the  best  care  that  could  be  procured,  the 
court  holding  that  this  provision  did  not 
absolutely  require  the  insured  to  procure  a 
veterinary  surgeon,  but  required  him  either 
to  do  that,  or  give  the  animal  the  best  care 
and  attention  that  could  be  procured,  to  a 
reasonable  extent. 

It  was  held  in  Eddv  v.  Farmers'  Mut.  Ins. 
Co.,  supra,  that  a  policy  on  a  racing  horse 
owned  and  kept  in  one  of  several  counties 
in  which  a  mutual  insurance  company  was 
authorized  to  do  business,  which  contained 
no  restrictions  as  to  the  place  of  loss,  and 
covered  the  horse  while  it  was  temporarily 
outside  of  the  counties  in  which  the  com- 
pany was  authorized  to  do  business,  did  not 
violate  §  12,  chap.  573,  of  the  Laws  of  1886, 
forbidding  the  issuing  of  policies  on  "prop- 
erty out  of  the  limits  of  the  territory,  nor 
44  Ii,R.A.(N.SO 


of  a  later  act  forbidding  such  companies  to 
"transact  business"  beyond  the  territorial 
limits  mentioned  in  the  certificates  of  their 
incorporation. 

In  the  absence  of  evidence  by  which  a 
comparison  of  the  hazard  to  the  insured 
cattle  on  the  home  farm,  and  the  hazard  in- 
cident to  their  location  where  they  were 
kept  at  the  time  of  the  loss,  can  be  made, 
there  is  no  question  of  fact  for  the  jury 
upon  the  issue  of  increased  risk.  Kinney 
V.  Farmers*  Mut.  Fire  &  Ins.  Soc.  —  Iowa, 
— ,  141  N.  W.  706. 

Where  there  is  no  provision  in  a  policy 
covering  cattle  against  removing  them  to 
another  location,  the  burden,  under  §  1743 
of  the  Code,  which  has  relation  to  cases  in 
which  there  is  a  provision  prohibiting  the 
act  complained  of,  does  not  rest  on  the 
insured  to  show  that  there  was  not  an  in- 
crease of  hazard  by  the  removal  of  the  cat- 
tie  to  another  place.     Ibid. 


Sale  of  animal — assignment  of  policy. 

It  has  been  held,  where  a  policy  insuring 
a  horse  provided  that  the  holder  should  not 
transfer  the  policy  to  another  without  the 
consent  of  the  company  in  writing,  and  that 
he  should  immediately  notify  it  of  the  sale 
of  the  animal  and  surrender  the  policy,  and 
that  it  would  not  be  liable  for  losses  on  the 
policy  if  otherwise  transferred,  that  a  sale 
of  the  insured  horse  and  an  assignment  by 
the  owner  of  the  policy  gave  the  assignee  no 
right  of  action  against  the  insurer,  where  he 
made  no  application  for  a  transfer  of  the 
policy  until  the  day  on  which  the  horse  died, 
and  then  made  no  mention  of  the  fact  that 
it  was  sick,  and  the  insurer  immediately  re- 
turned his  application  and  the  check  in- 
closed with  it,  stating  that  it  would  be 
necessary  for  the  insured  to  have  the  horse 
examined  by  a  veterinary  and  secure  his 
certificate  before  the  assignment  of  the  pol- 
icy could  be  approved  by  the  company.  Oly- 
phant  Lumber  Co.  v.  People's  Mut.  Live 
Stock  Ins.  Co.  4  Pa.  Super.  Ct.  100. 

The  court  said:  "A  sale  of  property  in- 
sured does  not  carry  with  it  the  policy  of 
insurance.  The  policy  is  not  an  insurance 
of  the  specific  thing  without  regard  to  the 
ownership,  but  is  a  special  agreement  of  in- 
demnity with  the  person  insuring  against 
such  loss  or  damage  as  he  may  sustain. 
When  he  parts  with  the  title  to,  and  pos- 
session of,  the  property,  and  has  no  further 
interest  in  it,  he  can  sustain  no  loss  or  dam- 
age by  its  destruction,  but  the  loss,  if  any, 
is  that  of  his  grantee.  In  the  absence  of  an 
assignment  the  grantee  cannot  recover  on 
the  policy,  because  the  insurer  has  no  con- 
tract with  him,  and  the  grantor  cannot  re- 
cover because  he  has  sustained  no  loss.  It 
has  been  said  that  a  transfer  of  the  prop- 
erty, accompanied  by  an  assignment  of  the 
policy,  is  not  a  prolongation  of  the  life  of 
tlie  contract,  but  a  n<*w  contract  with  an- 
other pi*rson  about  the  same  subject-matter. 
But  whether  it  be  regarded  as  the  one  or 
the  other,  the  insurer  has  a  right  to  choose 
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the  persons  with  whom  he  will  contract,  and 
a  stipulation  that  the  policy  shall  not  be 
transferred  to  the  grantee  of  the  property 
insured  without  the  consent  of  the  insurer 
is  but  an  exercise  of  that  right,  and  is  of  un- 
doubted validity.  All  this  is  true  of  fire  in- 
surance, and  is  equally  true  of  live  stock  in- 
surance, where  the  moral  risk  enters  quite 
as  largely  into  the  consideration.  It  has 
been  held  in  the  case  of  a  perpetual  policy 
— but  under  provisions  very  different  from 
those  under  consideration — that  the  insurer 
may  not  refuse  to  consent  to  an  assignment 
arbitrarily  (Davidson  v.  Guardian  Assur. 
Co.  176  Pa.  525,  36  Atl.  220),  and  it  is 
argued  in  the  present  case  that  the  company 
was  bound  to  approve  the  assignment  unless 
good  reasons  could  be  shown  for  refusing. 
So  long  as  the  insurer  reserves  the  unqual- 
ified right  to  refuse  to  contract  with  a  gran- 
tee of  the  property,  and  to  cancel  the  policy 
upon  a  sale  thereof,  it  is  difficult  to  see  how 
a  refusal  to  make  a  new  contract  with  a 
particular  person,  or  to  prolong  tlie  life  of 
the  old,  after  the  owners!iip  of  the  property 
has  changed,  can  be  set  at  naught  as  arbi- 
trary. But  there  is  no  question  of  an  arbi- 
trary refusal  in  the  present  case,  even  if 
that  question  could  arise  in  any  case  where 
the  parties  have  expressly  agreed  that  the 
consent  of  the  insurer  shall  be  essential  to 
the  validity  of  an  assignment.  To  say  noth- 
ing of  the  want  of  good  faith  in  omitting  to 
inform  the  company  of  the  illness  of  the 
horse  at  the  time  it  was  made,  the  applica- 
tion for  the  transfer  did  not  confonn  to  the 
by-laws,  and  the  company  was  perfectly 
justified  in  withholding  its  consent  until  an 
application  conforming  to  its  reasonable  re- 
quirements should  be  presented.  No  such 
application  was  presented.  The  company 
never  gave,  or  agreed  to  give,  its  consent, 
and  did  nothing  to  estop  itself  from  denying 
the  validity  of  the  assignment  on  that 
ground.  It  follows  that  the  assignee  ac- 
quired no  rights  whatever  against  the  de- 
fendant by  virtue  of  the  assignment." 

And  in  this  case,  where  the  policy,  as  be- 
fore stated,  provided  that  the  insured  should 
immediately  notify  the  company  of  the  sale 
of  the  animal,  it  was  held  that  no  recovery 
could  be  had  by  the  owner  where  he  sold 
and  delivered  possession  of  the  horse,  and  re- 
ceived the  whole  of  the  purchase  price,  but 
gave  the  insurer  no  notice,  notwithstanding 
the  fact  that  such  sale  was  made  upon  the 
condition  that  the  vendee  might  rescind  if 
the  insurer's  consent  to  the  transfer  of  the 
policy  was  not  obtained.  Olyphant  Lumber 
Co.   v.   People's   Mut.   Live   Stock   Ins.   Co., 

supra. 

In  Algase  v.  Horse  Owners'  Mut.  Indem- 
nity Asso.  77  Hun,  472,  29  N.  Y.  Supp.  101, 
in  an  action  on  a  policy  insuring  a  horse, 
l)rought  by  the  assignee  of  the  policy, 
where  the  annwer  alleginl  tliat  a  loan 
liad  been  made  by  the  plaintiff  to  the 
owner  of  the  horse  and  a  eliatte]  mort- 
ga$f«'  upon  tlie  horst?  given  to  secure  the 
h»an,  it  was  lield  that  evidence  that 
the  plaintitr  held,  as  security  for  the  loan,  a 
mort{.'age  upon  the  horse,  and  also  evidence 
44  L.R.A.(N.S.) 


as  to  what  part  of  it  had  been  paid,  was  ad- 
missible. 

And  in  this  case,  where  the  policy  in- 
suring the  horse  was  assigned  by  the  owner 
to  another  to  whom  he  had  given  a  chattel 
mortgage  upon  the  hojse,  and  it  was  killed, 
through  the  negligence  of  a  railroad  com-, 
pany,  it  was  held  that  the  assignee  might 
enforce  the  policy  against  the  insurer,  al- 
though the  owner  of  the  horse,  subsequently 
to  the  assignment  of  the  policy,  gave  the 
railroad  company  a  release,  it  not  appearing 
that  the  assignee  aided  the  owner  in  pre- 
senting his  claim  to  the  railroad,  or  in  ob-' 
taining  a  settlement,  or  consented  in  any 
way  to  a  discharge  of  the  mortgage  held  by 
him  upon  the  horse.     Ibid. 

In  Gill  v.  Yorkshire  Ins.  Co.  23  Manitoba 
L.  Rep.  368,  it  was  held  that  the  purchaser 
of  a  horse  was  not  entitled  to  claim  from  the 
seller  the  benefit  of  the  latter's  insurance, 
where  there  was  no  agreement  to  give  him 
such  benefit. 

And  it  was  held  that  an  asBignment  of  the 
pqlicy  executed  by  the  vendors  of  the  horse 
to  the  vendee,  when  it  was  in  extrefnis, 
would  not  bind  the  insurer  in  the  absence 
of  the  latter's  consent,  since  this  would  be 
an  attempted  novation.     Ibid. 

And  it  was  held  that  there  was  no  consent 
to  the  assignment  shown  by  a  letter  from  the 
agents  of  the  insurer  to  the  vendee,  who  had 
made  inquiries  about  the  insurance  on  the 
horse,  and  requested  that  he  be  put  at  ease 
upon  the  question,  in  which  the  agents 
stated:  ''We  are  holding  your  interest  in 
this  insurance  fully  covered,  but  subject  to 
the  veterinary  surgeon's  report  on  the  stal- 
lion, and  also  subject  to  one-third  reduction 
from  his  quotation  of  the  present  market 
value  of  the  stallion,"  the  accompanying 
evidence  of  the  insurer's  agents  being  in  sub- 
stance that  they  were  expecting  an  appli- 
cation for  reinsurance  from  the  vendee. 
Ibid. 

And  in  this  case  it  was  further  held  that, 
upon  payment  of  the  claim  of  the  vendor  of 
the  horse,  who  held  notes  for  tlie  purchase 
price,  the  insurer's  was  entitled  without  as- 
signment to  be  subrogated  to  the  vendor's 
right  against  the  vendee  makers  of  the  notes 
to  the  extent  of  the  amount  paid.     Ibid. 

Animals  acquired  subsequently  to  issuance 

of  policy. 

It  has  been  held  that  the  fact  that  the 
horse  for  which  a  recovery  is  sought  under 
an  insurance  policy  was  not  owned  by  the 
insured  when  the  policy  was  issued  will  not 
relieve  the  company  from  liability,  where 
the  horse  was  subsequently  acquired  in  ex- 
change for  other  horses  that  were  on  the 
premises  when  the  policy  w^as  issued.  Mills 
V.  Farmers*  Ins.  Co.  37*  Iowa,  400. 

Amount  of  recovery. 

Where  a  policy  on  a  horse  insures  it  for 
a  ^iven  amount,  but  limits  the  insurer's  li- 
abilitv  to  two  thirds  of  the  loss  suffered  by 
the  insured,  the  latter,  who  has  sold  the  in- 
sured horse  and  received  a  part  of  the  pur- 
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chase  price,  is  entitled  to  receive  but  two 
thirds  of  the  amount  remaining  due,  with 
interest.     Gill  v.  Yorkshire  Ins.  Co.  supra. 

And  where  a  policy  insuring  a  horse  pro- 
vides tliat  the  amount  to  be  paid  thereon 
shall  in  no  instance  exceed  three  fourths  of 
the  cash  value  of  the  horse  at  the  time  of 
death,  and  the  cash  value  of  the  horse  is 
shown  to  have  been  $125,  recovery  can  be 
had  for  only  $93.75.  Young  v.  New  York 
Horse  Ins.  Co.  115  N.  Y.  Supp.  1075. 

In  Springfield  F.  Ins.  Co.  v.  Crozier,  12 
Ky.  L.  Rep.  143,  it  was  held  that  a  policy 
insuring  "  'against  loss  or  damage  by  fire  to 
the  amount  of — on  horses  and  mules  in 
barns  or  on  the  farm,  and  against  loss  by 
lightning  while  at  large  or  in  use,  not  over 
$110  per  head,  $3,300,*  did  not  limit  the 
risk  to  thirty- three  head  of  stock,  mules  and 
horses,  but  it  covered  the  horses  and  mules 
in  a  particular  barn,  each  one  of  which  was 
only  insured  to  the  extent  of  $110,  the  total 
value  not  to  exceed  $3,300,"  and  that  there 
was  no  ambiguity. 

In  Indiana  Farmers*  Live  Stock  Ins.  Co. 
V.  Byrkett,  9  Ind.  App.  443,  36  N.  E.  779, 
where  the  evidence  as  to  the  value  of  the  in- 
sured horse  was  conflicting,  and  the  policy 
provided  that  in  case  the  estimated  value  of 
the  insured  animal  was  more  than  the  cash 
value,  the  recovery  should  be  proportionate- 
ly cut  down,  it  was  held  error  to  instruct 
that  if  the  horse  was  not  diseased  at  the 
time  he  was  insured,  the  verdict  should  be 
for  the  plaintiff  for  the  full  amount  of  the 
insurance,  since  such  instruction  invaded 
the  province  of  the  jury. 

See  also  Western  Horse  &  Cattle  Ins.  Co. 
V.  Putnam,  under  subdivision  "Waiver." 

Warranties  and  representationcr. 

In  Johnston  v.  Northwestern  Live  Stock 
Ins.  Co.  94  Wis.  117,  68  N.  W.  868,  it  was 
held  that,  although  the  statement  in  an  ap- 
plication for  insurance  on  a  horse,  as  to  the 
amount  of  the  mortgage  existing  thereon,  on 
its  face  amounted  to  a  warranty,  yet,  if  the 
insured  told  the  agent  that  he  did  not  know 
the  exact  amount  unpaid,  but  that  it  was 
about  $500,  and  the  agent  understood  that 
the  insured  did  not  intend  to  make  an  exact' 
statement  as  to  the  amount  imposed,  but 
notwithstanding  this  the  agent,  without  the 
insured's  knowledge,  put  down  the  amount 
named  without  qualification,  the  agent's 
knowledge  might  operate  as  a  waiver  and 
estop  the  insurer  to  claim  a  warranty,  and 
it  was  held  that  the  question  whether  the 
statement  was  a  warranty  or  a  representa- 
tion should  be  submitted  to  the  jury,  it  be- 
ing material. 

It  was  further  held  that  if  the  statement 
as  to  the  amount  unpaid  on  the  mortgage 
was  found  to  be  a  warranty,  it  should  be 
strictly  satisfied,  but  that  if  it  was  a  mere 
representation,  its  falsity,  in  the  absence  of 
bad  faith,  would  not  avoid  the  policy,  un- 
less the  variance  was  substantial  and  ma- 
terial to  the  risk.     Ibid. 

On  a  second  appeal  of  this  case  in  107 
Wis.  338,  83  N.  W.  641,  it  was  held  that 
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the  propositions  laid  down  upon  the  former 
appeal  were  re«  judicata.  In  this  last  case, 
where  the  insured  testified  that  he  told  the 
insurer's  agent  that  the  mortgage  on  the 
horse  was  about  $500,  and  that  he  remem- 
bered nothing  further  that  was  said  in  re- 
gard to  it,  but  there  was  nothing  showing 
that  he  did  not  know  the  correct  amount  of 
the  mortgage,  and  that  the  insurer's  agent 
knew  that  he  did  not  know  the  exact 
amount  and  was  not  pretending  to  state  it. 
it  was  held  that  his  statement  was  a  war- 
ranty. The  court  said;  "It  certainly  was 
not  intended  in  the  former  decision  to  decide 
that  if  the  insured  said,  'about  $500,'  it 
would  be  a  representation  merely,  but  that 
if  he  said  *$500,'  it  would  be  a  warranty. 
This  would  be  absurd.  There  must  also 
have  been  a  statement  by  Johnston  that  he 
did  not  know  the  amount,  and  knowledge  by 
the  agent  that  he  did  not  know  it,  and  was 
not  pretending  to  state  it.  There  being  no 
such  statement  now  claimed,  there  is  no 
evidence  on  which  it  can  be  found  that  the 
statement  was  a  representation  merely." 

In  Kells  v.  Northwestern  Live-Stock  Ins. 
Co.  64  Minn.  390,  68  Am.  St.  Rep.  541,  67 
N.  W.  215,  71  N.  W.  5,  wliere  the  vendee  of 
a  horse  gave  his  note  secured  by  a  chattel 
mortgage  on  the  horse,  and  insured  it  for 
$500,  which  was  one  half  of  the  purchase 
price,  it  was  held  that  a  provision  in  the 
bill  of  sale  that  if  the  horse  should  die  with- 
in a  certain  time,  the  vendor  "is  to  take  the 
insurance,  which  is  $500,  and  give  up  the 
notes,"  did  not  constitute  a  breach  of  the 
warranty  in  the  policy  that  the  vendee  wap 
"the  sole,  absolute,  and  unconditional  own- 
er of  the  live  stock  insured,"  and  it  was 
also  held  that  such  provision  did  not  make 
the  insurance  policy  a  wagering  contract, 
or  deprive  the  vendee  of  an  insurable  inter- 
est. 

In  Indiana  Farmers'  Live  Stock  Ins.  Co. 
V.  Rundell,  7  Ind.  App.  426,  34  N.  E.  688, 
although  the  policy  on  a  stallion  and  the  in- 
sured's application  provided  that  the  policy 
was  issued  on  the  warranties  made  by  the 
insured  in  his  application,  his  statements 
in  the  application  concerning  the  value  of 
the  stallion  and  his  qualities  as  a  breeder 
were  held  to  be  merely  representations, 
where  other  stipulations  of  the  application 
and  policy  were  contradictory  to  the  pro- 
vision referred  to,  and  rendered  it  doubtful 
whether  the  applicant's  statements  were  in- 
tended as  warranties.  To  the  same  effect  is 
Indiana  Farmers*  Live  Stock  Ins.  Co.  v. 
Byrkett,  supra. 

In  Western  Horse  &  Cattle  Ins.  Co.  v. 
Putnam,  20  Neb.  331,  30  N.  W.  246,  where 
fraud  on  the  part  of  the  insured  in  stating 
the  value  of  the  insured  jack  was  claimed, 
it  was  held  that,  conceding  the  value  of  the 
property  was  in  issue,  there  was  competent 
evidence  to  support  a  verdict  in  favor  of  the 
insured  for  the  full  amount  of  the  policy, 
although  the  only  evidence  as  to  value  was 
that  of  a  witness  who  had  never  seen  the 
insured  animal,  but  who  showed  himself 
competent  to  testify  as  to  the  value  of  such 
animal,  and  testified  in  answer  to  a  hypo- 
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thetical  question  fairly  roflecting  the  testi- 
mony of  the  plaintiff  as  to  the  condition  of 
the  jack  when  insured. 

In  Lawrence  v.  Aberdein,  5  Barn.  &  Aid. 
107,  24  Revised  Rep.  299,  14  Eng.  Rul.  Cas. 
290,  where  a  policy  was  issued  on  certain 
animals,  and  some  of  them  were  killed  and 
injured  by  reason  of  a  storm,  it  was  held 
that  the  loss  was  one  which  occurred  by  the 
peril  of  the  sea,  and  that  the  insurer  was 
not  relieved  from  liability  by  reason  of  a 
provision  of  the  policy  ''warranted  free 
from  mortality,"  such  expression  not  in- 
cluding violent  death. 

See  also  Johnston  v.  Northwestern  Live 
Stock  Ins.  Co.,  under  subdivision,  *'Notice 
of  animal's  sickness  or  death." 


Waiver. 

In  Alston  v.  Northwestern  Live  Stock  Ins. 
Co.  7  Kan.  App.  179,  53  Pac.  784,  it  >yas 
held  that  there  was  no  waiver  of  a  condition 
requiring  immediate  notice  by  telegraph  of 
the  sickness  of  the  insured's  horse,  where  the 
insurer,  upon  request  of  the  insured,  sent 
proofs  of  loss  accompanied  by  a  letter  stat- 
ing that  it  had  no  information  upon  the 
subject  except  the  insured's  statement,  and 
had  no  information  with  reference  to  the 
facts  and  circumstances  attending  the 
death  of  the  horse,  and  it  appeared  that, 
upon  receipt  of  the  proofs  of  loss,  which  had 
been  filled  up  by  the  insured,  the  insurer 
returned  them  and  denied  all  liability  on 
the  ground  that  a  forfeiture  had  resulted 
because  of  the  insured's  failure  to  give  no- 
tice of  the  horse's  sickness. 

And  sending  a  surgeon  to  examine  and 
treat  the  insured  horse,  and  the  action  of 
the  adjuster  in  asking  and  receiving  proofs 
of  loss,  do  not  amount  to  a  waiver  of  or 
noncompliance  with  a  condition  requiring 
the  insured  to  give  the  insurer  notice  at 
once  in  cases  of  sickness.  Illinois  Live 
Stock  Ins.  Co.  V.  Kirkpatrick,  61  111.  App. 
74. 

In  Western  Horse  &  Cattle  Ins.  Co.  v. 
Putnam,  supra,  where  one  clause  of  a  policy 
insuring  a  horse  provided  that  when  all 
necessary  documents  have  been  received,  the 
company  would  cause  losses  to  be  promptly 
investigated,  and  if  the  same  should  prove 
correct  and  just,  would  settle  them  within 
forty-five  days  after  the  establishment  of 
such  proof,  and  another  condition  stipu- 
lated that  ''no  animal  shall  be  insured  foi 
more  than  three  fourtlis  of  its  actual  value; 
whenever,  in  case  of  loss,  it  sliall  be  found 
upon  investigation  that  the  animal  was  in- 
sured for  more  than,  that,  the  company  will 
pay  the  insured  only  three  fourths  of  such 
actual  value,  and  no  more,  if  such  loss  be 
found  correct  and  just,  the  actual  value  to 
be  determined  by  three  disinterested  per- 
sons, unless  agreed  upon  between  the  in- 
sured and  the  company,"  it  was  held  that 
the  insurer,  by  refusing  to  pay  anything  un- 
der the  policy  without  claiming  anything 
under  the  article  for  arbitration,  waived  any 
right  to  insist  upon  this  provision  in  bar  of 
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an  action  upon  the  policy,  and  it  was  held' 
proper  in  such  action  to  admit  evidence  ar 
to  the  value  of  the  insured  horse. 

But  where  the  insurer,  upon  receiving  ver- 
bal notice  that  an  insured  horse  was  sick, 
immediately  sent  its  veterinary  surgeon, 
who  examined  the  animal  and  continued  tc 
treat  it  until  the  case  became  hopeless,  and 
the  horse  was  ordered  to  be  killed,  it  was 
held  that  there  was  a  waiver  of  the  right 
to  declare  a  forfeiture  because  a  written 
notice  was  not  given  as  provided  for  by  the 
policy.  Smith  v.  People's  Mut.  Live  Stock 
Ins.  Co.  173  Pa.  15,  33  Atl.  567. 

And  where  the  officers  of  the  insurer  in- 
vestigated the  alleged  loss  of  a  horse  cov- 
ered by  a  policy,  on  the  day  after  it  was 
found  dead,  and  refused  payment  on  the 
ground  that  there  had  been  no  lightning  in 
the  locality,  and  that  there  was  no  indica- 
tion that  the  horse's  death  was  caused 
thereby,  the  right  to  insist  upon  strict 
compliance  with  the  terms  of  the  certifi- 
cate exacting  preliminary  notice  and  proofs 
of  loss  within  a  specified  time  is  waived. 
Cottrell  V.  Munterville  Mut.  F.  &  Light 
ning  Ins.  Asso.  145  Iowa,  651,  124  N.  W. 
612. 

And  there  is  evidence  that  a  compliance 
with  a  provision  of  an  insurance  contract 
providing  that  the  vendee  of  the  horse  in- 
sured was  ''the  sole,  absolute,  and  uncon- 
ditional owner  thereof,"  was  waived,  whore 
it  appears  that  the  insurer's  agent  had 
knowledge  of  and  made  no  objection  to  a 
provision  in  a  bill  of  sale  of  the  horse  that, 
if  it  should  die  before  a  certain  date,  the 
vendor  should  take  the  insurance  ^and  re- 
turn the  notes  given  for  the  purchase  price. 
Kells  V.  Northwestern  Live- Stock  Ins.  Co. 
64  Minn.  390,  58  Am.  St.  Rep.  541,  67  N.  W. 
215,  71  N.  W.  5. 

In  Schoneman  v.  Western  Horse  &  Cat- 
tle Ins.  Co.  16  Neb.  404,  20  N.  W.  284, 
where  a  policy  on  a  stallion  and  stock  pro- 
vided that  the  premium  must  be  paid  with- 
in a  certain  number  of  days  or  tne  insurer 
would  take  back  and  cancel  the  policy,  it. 
was  held  that  the  company  might  waive  the 
nonpayment  of  the  premium  within  the 
specified  time,  and  that  if  it  was  found  that 
the  insurer,  through  its  agent,  accepted  the 
premium  and  delivered  the  policy  with  full 
knowledge  that  the  insured  stallion  was 
dead,  after  the  expiration  of  the  time  speci- 
fied for  the  payment  of  the  premium,  and 
retained  the  premium  and  made  no  offer  to 
return,  there  was  a  waiver  of  the  terms  of 
the  policy. 

But  where  a  policy  covering  a  horse  is 
suspended  by  the  nonpayment  of  a  premium 
note,  the  forfeiture  is  not  waived  by  the  in- 
surer's accepting  payments  at  a  time  when 
the  horse  is  sick,  where  notice  of  this  fact 
is  withheld  by  the  insured.  Green  Bros.  v. 
Northwestern  Live  Stock  Ins.  Co.  87  Iowa, 
358,  54  N.  W.  349. 

And  the  forfeiture  of  this  policy  is  not 
waived  by  the  insurer's  accepting  the  pay- 
ment of  a  premium  note  which  became  due 
after  the  insured  horse  died,  where  the  in* 
surer   was   ignorant   of    its   dcQith   QvUdl   re- 
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turned  the  money  in  a  reasonable  time  af 
ter  knowledge  of  this  fact.     Ibid. 

In  (jlill  V.  Yorksliire  Ins.  Co.  23  Mani- 
toba L.  Rep.  368,  it  was  held  that  the  in- 
surer may  waive  a  provision  for  arbitra- 
tion contained  in  a  policy  insuring  a  horse, 
and  that  a  purchaser  of  the  insured  horse, 
who  claims  under  an  assignment  of  the  pol- 
icy, may  rely  upon  a  waiver  made  in  favor 
of  the  vendor. 

Where  the  by-laws  which  are  made  part 
of  a  policy  insuring  cattle  provide  that 
when  a  loss  shall  be  sustained,  the  insured 
shall,  within  seven  days,  notify  the  secre- 
tary of  the  insurer  or  the  nearest  director, 
§  1744  of  the  Code  providing  for  and  de- 
nning what  shall  be  sufficient  proofs  of 
loss  is  waived,  the  object  of  such  section 
being  only  to  avoid  the  insurer's  making 
complicated  restrictions  and  limitations  up- 
on the  right  of  the  insured.  Kinney  v. 
Farmers'  Mut.  Fire  &  Ins.  Soc.  —  Iowa,  — . 
HI  X.  W.  706. 

Arbitration  of  claims. 

There  is  sufficient  evidence  of  authority 
of  the  insurer's  agent  to  bind  it  by  arbi- 
tration where  it  appears  that  he  was  its 
agent  to  take  applications  for  insurance  on 
live  stock,  and  that  the  company  wrote  him 
in  regard  to  the  settlement  of  a  claim  for 
the  death  of  a  horse,  that  it  was  willing  to 
leave  it  to  fair-minded  men,  and  made  no 
suggestion  as  to  the  selection  of  the  arbi- 
trators, and  placed  no  restrictions  upon  the 
agent,  and,  after  the  award  was  forwarded, 
did  not  deny  the  authority  of  the  agent  to 
submit  the  loss  to  arbitration.  Security 
Live  Stock  Ins.  Asso.  v.  Briggs,  22  111.  App. 
107. 

And  in  this  case,  where  there  was  evi- 
dence that  the  insurer's  agent  had  author- 
ity to  bind  it  by  arbitration,  an  agreement 
to  submit  the  loss  to  arbitration  executed 
by  such  agent  was  held  admissible  in  evi- 
dence.    Ibid. 

And  it  was  further  held  that  where  the 
agent  of  the  insurer  had  full  authority  tc 
submit  the  loss  sustained  by  reason  of 
the  death  of  an  insured  horse  to  arbitra- 
tion, and  the  four  arbitrators  selected  couk^ 
not  agree,  and  by  the  consent  of  such  agent 
another  arbitrator  was  called  in,  an  award 
rendered  by  the  majority  of  such  arbitra- 
tors, which  was  consented  to  by  the  agent 
of  the  insurer,  was  binding  on  the  insurer. 
Ibid. 

In  the  case  under  consideration,  where 
the  claim  of  the  insured  was  founded  on  ar 
award  made  by  arbitrators  as  to  the  value 
of  the  horse  insured,  it  was  held  that  evi- 
dence as  to  its  age  and  value  was  properly 
excluded,  since  it  was  relevant  to  no  issue. 
Ibid. 

See  also  Gill  v.  Yorkshire  Ins.  Co.  and 
Western  Horse  &  Cattle  Ins.  Co.  v.  Putnann 
under  subdivision  "Waiver." 

Attaching  application. 

In  Snvder  v.  Globe  Mut.  Live  Stock  Ins. 
Co.  38  Pa.  Super.  Ct.  623,  it  was  held  that 
44  L.R.A.(N.S.) 


an  act  requiring  t!iat  the  application  and 
by-laws  be  attached  to  policies  did  not  ap- 
ply to  those  issued  by  mutual  live  stock  in- 
surance companies. 

Miscellaneous. 

In  Jacob  v.  Caviller,  50  Week.  Rep.  428, 
87  L.  T.  N.  S.  26,  18  Times  L.  R.  402, 
7  Com.  Cas.  110,  it  was  held  that  a  policy 
on  a  dog  providing  that  the  insurance  was 
against  "all  risks,"  including  mortality 
from  "any  cause,"  not  only  covered  risks 
from  mortality,  but  all  risks,  and  that  a 
recovery  could  be  had  where  the  dog's  leg 
was  injured  during  transit. 

And  it  was  held  that  the  dog  did  not 
walk  within  the  meaning  of  a  provision 
that  walking  on  shore  sliould  be  considered 
a  safe  arrival,  where  on  his  arrival  he 
walked  on  only  three  legs.     Ibid. 

It  is  not  necessary  that  a  petition  in  an 
action  to  recover  on  a  policy  insuring  a 
iiorse  contain  an  allegation  that,  at  the 
time  of  the  issuance  of  the  policy,  or  at  the 
time  of  the  horse's  death,  the  insured  was 
its  owner,  since  the  mere  fact  of  the  con- 
tract of  insurance  being  effected  is  prima 
facie  proof  of  his  ownership  of  the  prop- 
erty. Western  Horse  &  Cattle  Ins.  Co.  v. 
Scheidle,  18  Neb.  495,  25  N.  W.  620. 

It  has  been  held  that  a  corporation  in- 
demnifying its  members  for  loss  or  damage 
by  accident,  death,  and  theft  of  animals  be- 
longing to  its  members  carries  on  the  busi- 
ness of  insurance,  although  it  does  not  re- 
ceive premiums,  but  each  member  pays  a 
membership  fee  and  annual  dues,  and  as- 
sessments are  made  upon  members  for  the 
pavment  of  losses.  State  v.  Vigilant  Ins. 
Co.  30  Kan.  585,  2  Pac.  840. 

In  Snyder  v.  Globe  Mut.  Live  Stock  Ins. 
Co.  supra,  it  was  held  that  the  application 
of  a  member  of  a  mutual  live  stocK  insur- 
ance company,  with  an  indorsement  of  ap- 
proval thereon  by  the  company,  without 
anything  indicating  the  amount  of  insur- 
ance, was  rot  a  policy  of  insurance,  within 
the  meaning  of  an  act  requiring  that  an  ap- 
plication and  by-laws  be  attached  to  a  pol- 
icy of  insurance,  in  order  to  make  these 
papers  admissible  in  evidence. 

In  Knutzen  v.  National  Live  Stock  Ins. 
Co.  108  Minn.  163.  121  N.  W^  632,  where  a 
policy  insured  against  loss  arising  from  the 
death  of  a  horse  from  "disease  or  accident," 
it  was  held  that  a  complaint  in  an  action 
to  recover  for  a  loss  sustained,  which  al- 
leged that  the  horse  "died,  which  death  did 
not  happen  from  any  of  the  causes  excepted 
in  said  policy,"  failed  to  allege  a  loss  with- 
in the  terms  of  the  policy,  since  it  con- 
tained no  suggestion  that  either  disease 
or  accident  was  the  cause  of  death. 

It  has  been  held  that  where  the  theory 
of  a  complaint  is  to  recover  the  sum  for 
which  a  horse  was  insured,  and  the  defend- 
ant answers  stating  that  the  horse  was  dis- 
eased at  the  time  he  was  insured,  the  plain- 
tiff does  not  depart  from  his  main  tlieory 
by  replying  and  setting  forth  the  condition 
of  the  horse  when  insured.     Indiana  Farm- 
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era'  Live  Stock  Ins.  Co.  v.  Byrkett,  9  Ind. 
App.  443,  36  N.  E.  779. 

An  instruction  requested  by  the  insurer 
which  assumes,  as  an  established  fact,  that 
the  sole  reason  for  the  cancelation  of  a  pol- 
icy on  a  horse  was  a  misrepresentation 
claimed  to  have  been  made  by  the  insured 
as  to  the  purchase  price,  should  be  refused, 
where  there  is  evidence  that  the  insurer, 
upon  receiving  notice  that  the  insured  did 
not  pay  the  price  stated,  did  not  immediate- 
ly cancel  the  policy,  but  waited  for  mort 
than  a  week,  and  until  it  had  notice  from 
its  surgeon  that  tlie  horse  was  sick  with 
an  incurable  disease,  and  there  was  alsc 
evidence  that  the  agent  of  the  insqrer  wrote 
the  statement  as  to  the  price  paid  for  the 
horse,  and  that  the  insured,  who  was  illit- 
erate, did  not  dictate  the  statement.  Smith 
V.  People's  Live  Stock  Ins.  Co.  173  Pa.  15, 
33  AtL  667.  J.  T.  W. 


WASHINGTON    SUPRE>iE    COURT. 
(Department  No.  2.) 

JOHN  GOODFELLOW,  Respt., 

V. 

FIRST  NATIONAL  BANK,  Appt. 

(71   Wash.  654,   129  Pac.   90.) 

Party   —   trustee    of    express    trust   — 
right  to  maintain  action. 

1.  A  broker  who,  in  perfecting  a  loan  for 
his  principal,  covers  the  principal's  money 
into  his  bank  account,  and  draws  his  check 
to  the  borrower's  order,  may  maintain  an 
action  in  his  own  name  to  recover  the 
amount  from  the  bank  in  case  the  check  is 
paid  on  a  forged  indorsement,  under  stat- 
utes permitting  suits  in  that  form  to  be 
maintained  by  trustees  of  express  trusts, 
who  shall  include  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  thi^ 
benefit  of  another. 

Bank  — >  payment  of   forged  check  — 
delivery  to  agent. 

2.  One  who  delivers  a  check  payable  to 
a  borrower  to  the  latter's  agent,  to  be  trans- 
mitted to  the  borrower,  does  not  intend  that 
it  shall  be  indorsed  and  collected  by  him,  so 
as  to  relieve  the  bank  from  further  liabil- 
ity in  case  it  pays  the  check  to  him  on  his 


indorsement    of    his   principal's   name   and 
his  own  upon  it. 

Same  —  liability  of  bank. 

3.  A  bank  which  pays  to  an  agent  a 
check  drawn  to  the  order  of  his  principal 
upon  his  placing  thereon,  without  author- 
ity, the  name  of  his  principal  and  his  own, 
must  make  good  the  amount  to  the  drawer. 

(January  18,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  funds  alleged  to  have  been  wrong- 
fully paid  out  by  the  defendant  bank  upon 
forged  indorsements.    Afiirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Vince  H.  Fabcn,  for  appellant: 

Where  a  bank  pays  out  funds  of  its  de- 
positor to  the  order  of  the  person  intended  ' 
by  the  depositor,  the  bank  will  be  relieved 
from  liability,  should  it  transpire  that  the 
depositor  had  in  fact  dealt  with  an  impostor 
and  was  himself  deceived. 

Emporia  Nat.  Bank  v.  Shotwell,  35  Kan. 
360;  57  Am.  Rep.  171,  11  Pac.  141;  Maloney 
V.  Clark,  6  Kan.  82;  Robertson  v.  Coleman, 
141  Mass.  231,  56  Am.  Rep.  471,  4  N.  E. 
619;  United  States  v.  National  Exch.  Bank, 
45  Fed.  163;  Jamieson  v.  Heim,  43  Wash. 
153,  86  Pac.  165. 

In  all  of  the  cases  arising  out  of  forged 
indorsements  upon  notes,  checks,  etc.,  and 
even  those  which  go  the  farthest  to  hold  the 
drawee  bank  liable,  and  to  exonerate  the 
drawer,  it  is  recognized  that  the  negligence 
of  th?  drawer  might,  and  often  would,  work 
an  estoppel. 

Land  Title  &  T.  Co.  v.  Northwestern  Nat. 
Bank,  196  Pa.  230,  50  L.R^.  75,  79  Am. 
St.  Rep.  717,  46  Atl.  420;  Iron  City  Nat. 
Bank  v.  Ft.  Pitt  Nat.  Bank,  159  Pa.  46,  23 
L.R.A.  615,  28  Atl.  195;  Bank  of  England  v. 
Vagliano  Bros.  [1891]  A.  C.  107,  60  L.  J. 
Q.  B.N.  S.  145,  64  L.  T.  N.  S.  353,  39  Week. 
Rep.  657,  55  J.  P.  676,  3  Eng.  Rul.  Cas.  695; 
Kuhn  V.  Frank,  6  Ohio  Dec.  Reprint,  1142; 
Brixen  v.  Deseret  Nat.  Bank,  5  Utah,  504, 
18  Pac.  43;  Central  Nat.  Bank  v.  National 


Note.  —  The  distinction  drawn  in  the  fore- 
going opinion  between  a  case  where  a  bill 
or  check  is  issued  or  indorsed  to  an  im- 
postor in  the  belief  that  he  is  the  person 
named  as  payee  or  indorsee,  and  a  case 
where  the  bill  or  check  is  delivered  to  one 
who  falsely  represents  himself  to  be  agent 
of  the  payee  or  indorsee,  is  further  exem- 
plified and  illustrated  by  the  notes  to  Land 
'I'itle  Si  T.  Co.  V.  Northwestern  Nat.  Bank, 
r>0  L.R.A.  75;  Harmon  v.  Old  Detroit  Nat. 
Bank,  17  L.R.A.(N.S.)  514:  and  McHenry 
V.  Old  Citizens'  Nat.  Bank,  38  L.R.A.(N.S.) 
1111,  covering  the  question  as  to  who  must 
boar  the  loss  when  a  check  or  bill  is  issued 
or  indorsed  to  an  impostor. 
44  L.R.A.  (N.S.) 


The  allied  question,  as  to  when  a  nego- 
tiable instrument  is  deemed  payable  to  the 
order  of  a  fictitious  person  within  the  rule 
which  regards  such  an  instrument  as  pay- 
able to  bearer,  see  note  to  Seaboard  Nat. 
Bank  v.  Bank  of  America,  22  L.R.A.(N.S.) 
499. 

The  question  as  to  who  must  bear  the  loss 
whefe  check  or  draft  or  draft  is  purchased 
or  paid  upon  the  spurious  indorsement  of 
one  who  bears  the  same  name  as  the  payee 
or  indorsee  is  treated  in  the  note  to*  S. 
Woisbprger  Co.  v.  Barberton  Sav.  Bank  Co. 
34  L.R.A.{N.S.)    1101.  G.  H.  P. 
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Metropolitan  Bank,  31  App.  D.  C.  301,  17 
L.R.A.(X.S.)  520;  Murphy  v.  Metropolitan 
Nat.  Bank,  191  Mass.  159,  114  Am.  St.  Rep. 
595,  77  N.  E,  694;  Meyer  v.  Indiana  Nat. 
Bank,  27  Ind.  App.  354,^61  N.  E.  696;  Har- 
mon V.  Old  Detroit  Nat.  Bank,  153  Mich. 
73,  17  L.R.A.(N.S.)  614,  126  Am.  St.  Rep. 
467,  116  N.  W.  617. 

Messrs.  Peters  &  Powell,  for  respond- 
ent: 

Even  conceding  that  plaintiff  was  not  the 
real  party  in  interest,  he  could  at  least 
maintain  the  action  as  trustee  of  an  express 
trust. 

Citizens'  Nat.  Bank  v.  Columbia  County, 
23  Wash.  441,  63  Pac.  209;  Cremer  v.  Wim- 
mer,  40  Minn.  511,  42  N.  W.  467;  Consider- 
ant  V.  Brisbane,  22  N.  Y.  389;  Albany  &  R. 
Iron  &  Steel  Co.  v.  Lundberg,  121  U.  S.  451, 
30  L.  ed.  982,  7  Sup.  Ct.  Rep.  958. 

It  is  the  signature  of  the  payee  that 
transfers  title  to  the  check. 

Murphy  v.  Metropolitan  Nat.  Bank,  191 
Mass.  159,  114  Am.  St.  Rep.  596,  77  N.  E. 
694;  First  Nat.  Bank  v.  Pease  168  111.  43, 
48  N.  E.  160;  Brixen  v.  Deseret  Nat.  Bank, 
5  Utah,  504,  18  Pac.  43;  German  Sav.  Bank 
V.  Citizens'  Nat.  Bank,  101  Iowa,  530,  63 
Am.  St.  Rep.  399,  70  N.  W.  769,  2  Am.  Neg. 
Rep.  349;  Atlanta  Nat.  Bank  v.  Burke,  81 
Ga.  597,  2  L.R.A.  96,  7  S.  E.  738;  Barter  v. 
Mechanics'  Nat.  Bank,  63  N.  J.  L.  578,  76 
Am.  St.  Rep.  224,  44  Atl.  715;  First  Nat. 
Bank  v.  Farmers'  &  M.  Bank,  56  Neb.  149, 
76  N.  W.  430;  Armstrong  v.  Pomeroy  Nat. 
Bank,  46  Ohio  St.  512,  6  L.R.A.  626,  15  Am. 
St.  Rep.  655,  22  Ni  E.  866. 

Respondent  had  in  mind  a  real  person  as 
payee,  the  owner  of  the  property,  when  he 
wrote  the  name  of  Martha  B.  Barnes  in  the 
checks.  The  indorsement  by  any  other  per- 
son was  a  forgery,  and  conveyed  no  title  to 
the  checks  whatever  as  against  the  drawer. 

Kohn  ▼.  Watkins,  26  Kan.  691,  40  Am. 
Rep.  336  ,*  Armstrong  v.  Pomeroy  Nat.  Bank, 
supra. 

Main,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  the  re- 
spondent to  recover  from  the  appellant 
funds  which  he  claims  to  have  had  on  depos- 
it in  appellant's  bank,  and  which  were  paid 
out  upon  a  forged  indorsement.  During  the 
monthA  of  August  and  September,  1910,  and 
for  a  considerable  time  prior  thereto,  the  re- 
spondent was  engaged  in  real  estate  and  loan 
brokerage  business  at  Seattle,  Washington. 
With  him  was  associated  his  son,  H.  A. 
Goodfellow.  An  account  was  kept  in  the 
appellant's  bank  under  the  name  of  John 
Goodfellow,  agent.  Upon  this  account  H.  A. 
Goodfellow,  the  son,  had  authority  to  draw 
checks.  Some  time  during  the-  month  of 
44  L.R.A.(N.S.) 


August,  1910,  one  D.  M.  Peeples  sought 
from  H.  A.  Goodfellow  a  loan  in  the  siun  of 
$5,000  for  one  Martha  B.  Barnes  and  hei 
husband,  whom  he  stated  were  clients  of  his, 
and  desired  the  money  principally  for  the 
purpose  of  paying  local  assessments  and 
taxes  upon  the  real  estate  offered  as  secur- 
ity. One  Siebum  was  a  client  of  respond- 
ent's office  at  the  time,  and  had  money  to 
loan.  Upon  making  an  examination  of  the 
land  offered  as  security,  Siebum  indicated 
his  willingness  to  make  the  loan.  An  ab- 
stract of  title  was  thereupon  delivered  to 
H.  A.  Goodfellow  by  Peeples.  Goodfellow, 
upon  a  casual  examination  of  the  abstract, 
noticed  that  the  property  stood  in  the  name 
of  Martha  B.  Barnes  and  her  husband,  W. 
H.  T.  Barnes,  and  thereupon  asked  Peeples 
the  residence  of  the  parties  owning  the  land. 
Peeples  stated  that  the  Barneses  formerly 
lived  at  Blain,  Washington,  but  had  recent- 
ly moved  to  Portland,  Oregon.  The  Good- 
fellows,  both  father  and  son,  had  known 
the  Barneses,  who  formerly  lived  at  Fre- 
mont, in  Seattle,  for  something  over  twenty 
years,  but  had  had  no  communication  with 
them  for  ten  years  prior  to  this  time.  H. 
A.  Goodfellow  thereupon  addressed  a  letter 
to  W.  H.  T.  Barnes  at  Blain,  Washington, 
inquiring  if  he  desired  a  loan  of  $6,000  upon 
the  land  covered  by  the  abstract.  This  let- 
ter was  received  by  Barnes,  but  he  made  no 
reply  thereto.  Immediately  after  the  de- 
livery of  the  abstract  by  Peeples  to  Good- 
fellow, it  was  turned  over  to  the  attorney 
for  Siebum  for  examination.  The  title  be- 
ing approved,  a  note  and  mortgage  for  the 
sum  of  $6,000,  made  out  ready  for  signa- 
ture, were  delivered  to  Peeples  by  H.  A. 
Goodfellow,  in  order  that  he  might  have 
his  clients,  the  Barneses,  execute  the  same. 
In  the  course  of  a  few  days  Peeples  re- 
turned to  Goodfellow,  in  his  office,  the  note 
and  mortgage,  which  purported  to  have 
been  executed  by  the  Barneses  at  Portland, 
Oregon.  Thereupon  Siebum  was  communi- 
cated with,  and  the  following  day  Siebum, 
Peeples,  and  Goodfellow  met  at  the  latter's 
office  for  the  purpose  of  closing  the  trans- 
action. Siebum  took  the  abstract,  and,  with 
Peeples,  went  to  the  city  hall,  where,  with 
his  own  check,  Siebum  paid  assessments 
against  the  property  in  the  sum  of  approx- 
imately $3,400.  Siebum  and  Peeples  then 
returned  to  the  office  of  Goodfellow.  Sie- 
bum caused  the  portion  of  the  $5,000  loan 
not  consumed  in  the  payment  of  assess- 
ments to  be  placed  to  the  credit  of  John 
Goodfellow,  agent,  in  the  appellant's  bank, 
and  H.  A.  Goodfellow  thereupon  drew  a 
check  payable  to  the  order  of  Martha  B. 
Barnes,  for  the  sum  of  $926.13,  which  check 
was  signed  "J.  Goodfellow,  Agent,  by  H.  A. 
Goodfellow."    This  check  was  delivered   to 
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Peoples,  and  in  the  course  of  three  or  four 
(hiy-s  thereafter  Peoples  caused  himself  to  be 
introduced  at  the  Mercantile  Banlc  in  the 
city  of  Seattle,  and  thereupon  presented  the 
check,  which  at  that  time  bore  the  following 
indorsement:  "Martha  B.  Barnes,  Dave  Ar- 
lington, D.  M.  Peeples."  The  check  was 
cashed  by  the  bank,  Peeples  thereupon 
opening  an  account,  and  the  sum  of  $200 
was  deposited  to  his  credit.  The  check 
passed  through  the  clearing  house,  and  was 
paid  by  the  bank  of  the  appellant;  this  bank 
relying  upon  the  indorsement  of  the  Mercan- 
tile Bank.  A  few  days  later,  and  on  Sep- 
tember 7th,  a  second  check,  for  the  sum  of 
$42.01,  was  made  out,  payable  to  the  order 
of  Martha  B.  Barnes,  and  delivered  to  Pee- 
ples. This  check  took  substantially  the  same 
course  as  the  preceding  one,  and  was  ulti- 
mately paid  by  the  bank  of  the  appellant. 
Some  two  weeks  after  these  checks  had  been 
paid,  it  was  discovered  that  the  name  of 
Martha  B.  Barnes  on  the  back  thereof  was 
a  forgery.  It  further  appears  from  the  evi- 
dence in  this  case  that  Martha  B.  Barnes 
and  her  husband,  VV.  H.  T.  Barnes,  had  not 
been  in  the  city  of  Portland  at  the  time  the 
note  and  mortgage  purported  to  be  executed 
there ;  neither  had  they  executed  the  note  or 
mortgage  at  any  other  time  or  place.  Pee- 
ples was  in  fact  not  their  agent.  They  had 
not  authorized  him,  or  any  other  person,  to 
procure  a  loan  for  them.  Subsequently  the 
respondent  drew  his  check  for  a  sum  suffi- 
cient to  cover  the  amounts  covered  by  the 
two  checks  on  which  the  name  of  Martha  B. 
Barnes  was  forged,  and  presented  the  same 
to  the  appellant's  bank,  where  payment  was 
refused.  Thereupon  this  action  was  brought. 
The  cause  was  tried  to  the  court  without  a 
jury,  and  judgment  rendered  in  favor  of  the 
respondent  for  the  amount  of  the  two  checks 
in  question,  from  which  judgment  the  cause 
was  brought  here  on  appeal. 

The  first  contention  of  the  appellant  is 
that  the  plaintiff  has  no  legal  capacity  to 
sue,  for  the  reason  that  the  suit  was  not 
brought  in  the  name  of  the  real  party  in  in- 
terest. In  support  of  this  contention  the  ap- 
pellant cites  1  Rem.  &  Bal.  Code,  §  179, 
which  provides:  "Every  action  shall  be  pros- 
ecuted in  the  name  of  the  real  party  in  in- 
terest, except  as  is  otherwise  provided  by 
law."  But  the  succeeding  section,  180,  pro- 
vides, among  other  things,  that  a  "trustee 
of  an  express  trust  .  .  .  may  sue  with- 
out joining  the  person  for  whose  benefit  the 
.suit  is  prosecuted,"  and  then  defines  what  a 
trustee  of  an  express  trust  is,  within  the 
meaning  of  this  section.  Such  definition  is 
as  follows:  "A  trustee  of  an  express  trust 
44  L.H.A.(N.S.) 


within  the  meaning  of  this  section  shall  be 
construed  to  include  a  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another."  The  right  of  the  ap- 
pellee to  bring  the  action  in  his  own  name, 
under  §  180  of  the  Code,  is  amply  supported 
by  authority.  Citizens'  Nat.  Bank  v.  Co- 
lumbia County,  23  Wash.  441,  63  Pac.  209: 
Cremer  v.  Wimmer,  40  Minn.  511,  42  N.  W. 
467;  Albany  &,  R.  Iron  &  Steel  Co.  v.  Lund- 
berg,  121  U.  S.  451,  30  L.  ed.  982,  7  Sup. 
Ct.  Rep.  958. 

The  next  question  presented  on  this  ap- 
peal is  whether  or  not  the  checks  in  ques- 
tion were  paid  on  the  indorsement  of  the 
payee,  which  was  intended  by  the  drawer. 
In  other  words,  did  H.  A.  Goodfellow  in- 
tend, when  he  delivered  the  checks  to  Pee- 
ples, that  Peeples,  or  any  person  other  than 
Martha  B.  Barnes,  should  indorse  her  name 
thereon?  The  appellant  contends  that  he 
did,  and  supports  this  contention  by  the 
citation  of  the  following  authorities:  Em- 
poria Nat.  Bank  v.  Shotwell,  35  Kan.  360, 
57  Am.  Rep.  171,  11  Pac.  141;  Maloney  v. 
(lark,  6  Kan.  82;  Robertson  v.  Colvman, 
141  Mass.  231,  55  Am.  Rep.  471,  4  N.  E. 
619;  United  States  v.  National  Exch.  Bank 
(C.  C.)  45  Fed.  163;  Jaraieson  v.  Heim,  43 
Wash.  153,  86  Pac.  165.  These  are  all  cases 
where  the  payee  of  the  check  or  bill  was  an 
impostor,  assuming  the  name  of  some  other 
person  for  the  purpose  of  deception,  imposi- 
tion, and  fraud.  The  impostor  assumed  to 
be,  and  by  such  assumption  induced  the 
drawer  of  the  check  or  bill  to  believe  that 
he  was  in  fact,  the  person  he  claimed  to  be. 
The  check  or  bill  in  each  case  was  drawn 
payable  to  such  impostor,  and  was  intended 
bv  the  drawer  to  be  indorsed  and  cashed 
by  him.  The  principle  by  which  all  of  the^e 
cases  are  controlled  is  that,  where  the  draw- 
er of  a  check  or  bill  makes  it  payable  to  a 
person  who  represents  himself  to  be  anoth- 
er, and  delivers  it  to  him,  he  thereby  endows 
such  impostor  with  authority  to  indorse  and 
cash  the  check. 

But  this  principle  is  not  applicable  in 
tlie  instant  case.  Here  the  check  was  made 
payable  to  the  order  of  an  existing  per- 
son, in  whose  name  the  title  to  the  prop- 
erty covered  by  the  mortgage  stood,*  and  it 
was  delivered  to  Peeples  as  the  agent  of 
Mrs.  Barnes.  In  such  a  case  the  drawer  does 
not  vouch  for  the  right  of  the  agent,  or  any 
other  unauthorized  person,  to  indorse  the 
name  of  the  payee  upon  the  check.  The  law 
imposes  upon  tlie  bank  on  which  a  check  is 
drawn  payable  to  a  certain  person  or  order, 
the  dutv  of  ascertaining  the  identity  of  the 
person   tliorein   named   as   payee;   and   it   is 
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only  when  the  bank  has  been  misled  by 
some  act  of  negligence  or  other  fault  of  the 
drawer  that  it  will  be  justified  in  making 
payment  of  the  check  to  any  other  than  the 
person  named  therein  as  payee.  We  know 
of  no  authority  against  this  proposition.  In 
support  of  it,  see  Murphy  v.  Metropolitan 
Nat.  Bank,  191  Mass.  159,  114  Am.  St.  Rep. 
695,  77  N.  E.  694;  First  Nat.  Bank  v.  Pease, 
168  III.  43,  48  N.  E.  160;  Brixen  v.  Desoret 
Nat.  Bank,  5  Utah,  504,  18  Pac.  43;  Ger- 
man Sav.  Bank  v.  Citizens*  Xat.  Bank,  101 
Iowa,  530,  63  Am.  St.  Rep.  399,  70  X.  W. 
769,  2  Am.  Neg.  Rep.  349;  Atlanta  Nat. 
Bank  v.  Burke,  81  Ga.  597,  2  L.R.A.  96,  7 
S.  E.  738;  Harter  v.  Mechanics*  Nat.  Bank, 
63  X.  J.  L.  578,  76  Am.  St.  Rep.  224,  44  Atl. 
715;  First  Nat.  'Bank  v.  Farmers*  &  M. 
Bank,  56  Xeb.  149,  76  N.  VV.  430;  Arm- 
strong V.  Pomeroy  Nat.  Bank,  46  Ohio  St. 
612,  6  L.R.A.  625,  15  Am.  St.  Rep.  655.  22 
N.  E.  866;  Russell  v.  First  Xat.  Bank,  2 
Ala.  App.  342,  56  So.  868;  Western  U. 
Teleg.  Co.  v.  Bi-Metallic  Bank,  17  Colo. 
App.  229,  68  Pac.  115;  Mercantile  Nat. 
Bank  v.  Silverman,  148  App.  Div.  1,  132  X. 
Y.  Supp.  1017. 

The  third  contention  made  by  the  appel- 
lant is  that  H.  A.  Goodfellow  was  negligent 
in  the  transaction  in  not  ascertaining  from 
the  Barneses,  before  making  the  loan,  wheth- 
er or  not  they  desired  the  loan  in  question. 
It  is  clearly  the  law,  as  the  cases  above  cit- 
^d  show,  that  where  the  drawer  of  a  check 
has  been  guilty  of  negligence,  or  there  exist 
such  facts  as  will  work  an  estoppel  upon 
him,  he  must  suffer  the  loss,  rather  than  the 
bank  paying  it  upon  a  forged  indorsement. 
The  trial  court  found  that  the  plaintiff, 
through  H.  A.  Goodfellow,  in  negotiating 
the  loan  in  question  and  in  accepting  the 
note  and  mortgage  and  in  drawing  and  de- 
livering the  two  checks  payable  to  the  order 
of  Martha  B.  Barnes,  exercised  due  and  or- 
dinary care;  and  that  during  the  negotia- 
tions with  Peeples,  there  came  to  the  notice 
of  H.  A.  Goodfellow  no  fact  or  circumstance 
which  would  have  caused  an  ordinarily  pru- 
dent person  to  inquire  into  the  authority  of 
Peeples  to  represent  Mrs.  Barnes  and  her 
husband,  or  to  suspect  that  Peeples  was  not 
autliorized  by  the  Barneses  to  negotiate  the 
loan. 

A  reading  of  the  statement  of  facts  con- 
vinces us  that  these  findings  of  the  court 
are  sustained  by  the  weight  of  the  evidence. 
The  judgment  will  therefore  be  affirmed. 

Mount,  Follerton,   MorriH,  and  Kills, 
JJ..  roncur. 
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WILLIAM  REAGAX,  Plff.  in  Err., 

v. 

UXITED  STATES. 

(—  C.  C.  A.  — ,  202  Fed.  488.) 

Constitutional  law  —  public  trial  —  ex- 
clusion of  spectators. 

1.  One  on  trial  for  rape  is  not  deprived  of 
a  public  trial  by  the  exclusion  from  the 
court  room  of  all  spectators,  if  the  court* 
officers,  including  members  of  the  bar  and 
witnesses,  are  allowed  to  remain. 

Appeal  —  evidence  —  record  of  birth  — 
error, 

2.  The  admission  in  evidence  of  a  Bible 
containing  only  a  single  entry,  upon  the 
question  of  date  of  birth,  is  not  reversible 
error  where  there  is  sufiicient  other  com- 
petent evidence  to  establish  that  fact, 
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Note,  -^Rioht  of  court  to  exclude  pub' 
lie  from  f^urt  room  during  criiytiiuil 
trial. 

This  note  is  supplemental  to  the  notes  to 
State  V.  Ilenslcy,  J)  L.R.A.{X.S.)  277,  and 
State  V.  Xyhus,'27  L.K.A.(X.S.)  487,  where 
the  earlier  cases  are  collected. 

As  shown  in  the  earlier  notes,  the  cases 
are  not  unanimous  upon  the  question. 

In  Robertson  v.  State,  —  Fla.  — ,  60  So. 
118,  where  tlie  defendant  was  convicted  for 
manslaughter  in  causing  the  death  of  a 
young  woman  by  causing  her  to  miscarry  or 
abort  an  unborn  child,  while  the  reason  for 
the  order  of  exclusion  is  not  given,  it  was 
probably  intended  in  the  interest  of  public 
decency,  and  the  appellate  court,  in  affirm- 
ing the  conviction,  said:  **The  third  as- 
signment of  error  cliallenges  the  action  of 
the  court  below  in  ordering  the  doors  of 
the  courthouse  to  be  closed,  and  the  gen- 
eral public  to  be  excluded  during  the  trial, 
excepting  the  court  officers,  the  jury,  wit- 
nesses, attorneys  representing  the  parties, 
and  all  persons  directly  interested  in  th»» 
case.  In  the  case  of  People  v.  SwafTord,  Oo 
Cal.  223,  3  Pac.  809,  it  was  held  that  the 
word  *public,*  as  used  in  tlie  Constitution 
guarantying  to  all  persons  accused  of  crime 
a  public  trial,  is  there  used  in  opposition  to 
'secret.*  and  that  the  constitutional  require- 
ment is  fairly  observed  if.  witliout  par- 
tiality or  favoritism,  a  reasonable  portion 
of  the  public  is  suffered  to  attend,  notwith- 
standing that  those  persons  whose  presence 
would  be  of  no  service  to  the  accused,  and 
who  would  only  be  drawn  thither  by  a  pru- 
rient curiosity,  are  excluded  altogether. 
Coolev,  Const.  Lim.  6th  ed.  p.  379.  In  Ab- 
bott's'Trial  Ilrief  (Crim.  Causes),  §  157. 
the  rule  is  tersely,  and  as  we  think  correct- 
Iv,  stated,  as  follows:  'The  exclusion  hv 
the  court  of  all  persons  other  than  those  in 
terested  in  the  case,  where,  from  the  ehar- 
acter  of  the  cliarg**  and  nature  of  the  evi- 
dence, public  morality  would  be  injuriously 
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} TERROR  to  the  District  Court  of  the 
J  United  States  for  the  Fourth  Division 
of  the  District  of  Alaska  to  review  a  judg- 
ment convicting  defendant  of  rape.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. . 

Argued  before  Gilbert  and  Ross,  Circuit 
Judges,  and  Wolverton,  District  Judge. 

Messrs.  T.  C.  West,  Fernand  De  Jour- 
nely  Joseph  T.  Curley,  James  Wicker- 
sham,  and  J.  £.  Coffer  for  plaintiff  in  er- 
ror. 

Mr.  John  L.  McNab  for  the  United 
States. 

Gilbert,    Circuit    Judge,    delivered    the 
opinion  of  the  court: 
The  plaintiff  in  error  was  convicted  in  the 


United  States  district  court  for  the  fourth 
district  of  the  territory  of  Alaska  under  an 
indictment  which  charged  him  with  the 
crime  of  rape  upon  the  body  of  one  Violet 
flyers,  a  female  person  under  the  age  of 
sixteen  years. 

The  assignment  of  error  principally  re- 
lied upon  is  that  the  court,  at  the  beginning 
of  the  trial,  directed  that  the  spectators 
should  leave  the  court  room;  whereupon  the 
bailiffs  cleared  the  court  room  of  specta- 
tors, and  counsel  for  the  plaintiff  in  error 
noted  an  exception  to  the  court's  order. 
The  court  then  said:  "Your  exception  is 
granted.  I  made  that  order  for  the  rea- 
sons, first,  that  I  believe  many  are  here  out 
of  morl>id  curiosity;  second,  I  feel  that  the 
jurors  in  the  box  can  listen  to  the  testimony 


affected,  does  not  violate  the  constitutional 
right  to  a  public  trial.' " 

This  would  seem  in  accord  with  the  deci- 
sion in  Reagan  v.  United  States. 

In  California,  where  it  would  seem  that 
the  law  is  otherwise,  a  suggestion  by  the 
court  that  the  public  withdraw  is  not  error. 

Thus  in  People  v.  Greg^ory,  8  Cal,  App.  738, 
97  Pac.  932,  it  was  held  not  reversible  error 
for  the  court,  upon  a  trial  for  lewd  and 
lascivious  conduct  with  accused's  own  child, 
to  express  his  regret  that  he  had  no  power  to 
exclude  the  public,  and  to  say,  for  tlie  benefit 
of  those  present,  that  there  was  nothing  in 
the  testimony  that  any  right-minded  person 
would  desire  to  hear,  and  that  he  would 
leave  it  to  tliem  to  do  as  thoy  pleased.  In 
reply  to  the  argument  that  the  entire  audi- 
ence immediately  left  the  court  room,  and 
the  defendant  was  therefore  deprived  of  his 
constitutional  right  to  a  public  trial,  the 
appellate  court  said  that  the  withdrawal 
was  due  less  to  the  remarks  of  the  court 
than  to  the  sense  of  decency  of  the  citizens. 

That  the  court  may  limit  the  number 
present  to  such  as  the  room  may  comfort- 
ably acommodate  was  held  in  Wendling  v. 
Com.  143  Ky.  587,  137  S.  W.  206,  where  it 
was  said,  in  affirming  a  conviction  for  mur- 
der: '*It  appears  that  during  the  trial  it 
was  necessary,  to  preserve  order  and  pre- 
vent the  court  room  from  being  overcrowd- 
ed, that  policemen  should  be  stationed  at 
convenient  places,  and  that  admission  to 
the  court  room  should  bo  limited  to  such  a 
number  as  it  would  comfortably  accommo- 
date. But  at  no  time  during  the  trial  was 
any  complaint  made  of  discrimination 
against  the  appellant  or  his  friends  or  oth- 
ers who  were  interested  in  his  behalf,  nor 
was  any  favoritism  or  partiality  shown  per- 
sons seeking  admission.  The  only  purpose 
of  limiting  the  admissions  to  the  room,  and 
of  having  policemen  present,  was  that  the 
trial  might  be  conducted  in  an  orderly  man- 
ner, and  we  are  entirely  satisfied  that  no 
constitutional  right  of  the  accused  was  in- 
fringed by  the  eflforts  of  the  trial  court  to 
preserve  order  and  prevent  confusion  and 
disturbance.  Nor  did  the  direction  of  the 
court  in  those  respects  prejudice  in  any 
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manner  the  rights  of  appellant.  The  pro- 
vision in  §  11  of  the  Constitution,  recogniz- 
ing the  right  of  an  accused  to  have  a  public 
trial,  does  not  mean  that  all  of  the  public 
who  desire  to  be  present  shall  have  oppor- 
tunity to  do  so,  or  that  the  trial  judge 
may  not,  without  favor  or  discrimination, 
limit  the  spectators  to  the  capacity  of  the 
room  in  which  the  trial  is  had.  As  said 
by  Judge  Cooley  in  his  work  on  Constitu- 
tional Limitations,  6th  ed.  p.  379:  'The 
requirement  is  fairly  observed  if,  without 
partiality  or  favoritism,  a  reasonable  pro- 
portion of  the  public  is  suffered  to  attend, 
notwithstanding  that  those  persons  whose 
presence  could  be  of  no  service  to  the  ac- 
cused, and  w^ho  would  only  be  drawn  thither 
by  a  prurient  curiosity,  are  excluded  al- 
together.' " 

it  has  been  held  that  the  accused  may  not 
object  to  a  refusal  of  his  request  to  clear 
the  court  room  of  all  persons  not  necessary 
to  the  conduct  of  the  trial. 

Thus,  in  Carter  v.  State,  99  Miss.  436,  64 
So.  734,  where  the  defendant  was  charged 
with  murder  and  convicted  of  manslaughter, 
and  the  Constitution  of  the  state  provided 
that  in  all  prosecutions  by  indictnuint  or 
information  the  accused  shall  have  a  right 
to  a  speedy  and  public  trial,  ''but  in  prose- 
cutions for  rape,  adultery,  fornication, 
sodomy,  or  the  crime  against  nature,  the 
court  may,  in  its  discretion,  exclude  from 
the  court  room  all  persons  except  such  as  are 
necessary  in  the  conduct  of  the  trial,"  the 
court,  in  affirming  the  conviction,  said: 
"Before  entering  upon  the  trial,  appellant 
requested  the  court  to  clear  the  court  room 
of  all  persona,  except  court  officials,  jurors, 
parties,  and  witnesses,  etc.,  as  provided  in 
§  26  of  our  state  Constitution,  which  re- 
quest was  by  the  court  denied.  The  discre- 
tion vested  in  the  court  by  this  section  of 
the  Constitution  is  in  the  interest  of  pub- 
lic morals.  It  abridges,  instead  of  en- 
larging, a  defendant's  rights,  and  whether 
it  is  exercised  or  not  is  a  matter  with  which 
he  had  no  concern.  Moreover,  murder  is  not 
one  of  the  crimes  enumerated  in  this  sec- 
tion.  The  request  therefor  was  properly  de- 
nied." B.  B.  B. 
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better  if  not  bothered  by  people  in  the  court 
room;  and,  in  the  third  place,  I  am  not 
feeling  good  myself  this  morning,  and  I  can 
listen  to  the  testimony  of  the  witnesses  and 
objections  of  counsel  better  than  if  I  am 
bothered  with  noise  in  the  court  room. 
Counsel.  I  only  want  to  object  upon  the 
ground  that  the  defendant  is  entitled  to  a 
public  trial.  Court:  He  is  getting  a  public 
trial  except  for  those  reasons.  The  record 
may  show  that  it  is  upon  my  own  motion, 
without  any  request  from  either  side." 

There  is  no  provision  of  the  Code  of  Alas- 
ka guarantying  to  the  accused  in  a  crim- 
inal case  the  right  to  a  public  trial ;  but  the 
right  of  the  plaintiff  in  error  to  demand  a 
public  trial  is  found  in  the  6th  amendment 
to  the  Constitution,  which  provides  that  in 
all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial. 

The  question  presented  by  the  assignment 
of  error  is  one  upon  which  the  authorities 
differ.  In  some  of  the  decisions  it  is  held 
that  the  exclusion  of  spectators  from  the 
court  room  is  a  violation  of  the  defendant's 
constitutional  right  to  a  public  trial,  and 
that  prejudice  will  in  all  cases  be  presumed 
therefrom.  People  v.  Murray,  89  Mich.  276, 
14  L.R.A.  809,  28  Am.  St  Rep.  294,  50  N. 
\V.  996,  9  Am.  Crim.  Rep.  719;  People  v. 
Ycager,  113  Mich.  228,  71  N.  W.  491;  Tilton 
V.  State,  5  Ga.  App.  69,  62  S.  E.  661 ;  State 
V.  Hensley,  75  Ohio  St.  266,  9  L.R.A.(N.S.) 
277,  116  Am.  St.  Rep.  734,  79  N.  E.  462,  9 
Ann.  Cas.  108;  People  v.  Hartman,  103  Cal. 
242,  42  Am.  St.  Rep.  108,  37  Pac.  163.  In 
the  case  last  cited,  however,  the  order  was 
more  stringent  than  the  order  in  the  case 
at  bar,  for  it  excluded  "all  persons  except 
the  officers  of  the  court  and  the  defendant." 
Other  decisions  hold  that  if  the  court  room 
is  barely  large  enough  for  the  officers  of  the 
court,  the  witnesses,  and  the  jurymen,  or  if 
spectators  become  disorderly  or  boisterous 
with  laughter,  so  as  to  interfere  with  the 
court  and  confuse  the  witnesses,  they  may 
be  excluded  without  depriving  the  defendant 
of  his  constitutional  right.  Kugadt  v.  State, 
38  Tex.  Crim.  Rep.  681,  44  S.  W.  989 ;  State 
V.  Callahan,  100  Minn.  63,  110  N.  W.  342; 
(Jrimmett  v.  State,  22  Tex.  App.  36,  68  Am. 
Rt'p.  030,  2  S.  W.  631;  Lide  v,  State,  133 
Ala.  63,  31  So.  963;  People  v.  Kerrigan,  73 
(  al.  222,  14  Pac.  849.  If,  for  the  reasons 
given  in  the  cases  last  referred  to,  the  court 
may  exclude  spectators,  we  see  no  ground 
for  holding  that  the  court  may  not  exclude 
them  in  a  case  such  as  the  case  at  bar;  for 
if  the  defendant  in  a  criminal  trial  has  the 
constitutional  right  to  the  presence  of  spec- 
tators in  the  court  room  at  all  times  during 
the  trial,  and  the  deprivation  of  that  right 
shall  be  presumed  prejudicial  to  him,  he 
ought  not  to  be  deprived  of  it  under  any 
44  L.R.A.(N.S.) 


circumstances,  no  matter  what  may  be  the 
conduct  of  the  spectators,  since  he  is  not  re- 
sponsible for  their  conduct.  We  think  the 
better  doctrine  is  that  it  is  not  reversible 
error  to  exclude  the  spectators  as  was  done 
by  the  order  of  the  court  in  the  case  at  bar, 
when  there  is  no  showing  whatever  that  the 
defendant  was  prejudiced  thereby,  or  de- 
prived of  the  presence,  aid,  or  counsel  of  any 
person  whose  presence  might  have  been  of 
advantage  to  him.  The  constitutional  pro* 
vision  for  a  public  trial  should  be  construed 
in  a  reasonable  sense,  and  in  view  of  the  ob- 
ject thereby  intended  to  be  subserved.  The 
mere  denial  of  the  literal  right  should  not 
be  held  ground  for  reversing  a  judgment, 
unless  it  can  be  perceived  that  the  defend- 
ant has  been  deprived  of  some  benefit  or  ad- 
vantage thereby. 

The  only  conceivable  benefit  the  defend- 
ant might  have  been  deprived  of  by  the  or- 
der of  the  court  in  this  case  was  the  pres- 
ence in  the  court  room  of  a  crowd  of  idle, 
gaping  loafers  whose  morbid  curiosity 
would  lead  them  to  attend  such  a  trial,  and 
the  consequent  embarrassment  and  annoy- 
ance their  presence  might  cause  to  the  un- 
fortunate girl  who  was  called  upon  to  testi- 
fy to  the  story  of  the  defendant's  crime  and 
lier  shame.  Of  the  deprivkl  of  that  benefit 
the  defendant  has  no  legal  ground  to  com- 
plain. The  trial  was  not,  by  the  order  of 
the  court,  rendered  a  secret  trial.  In  a 
sense  it  was  still  a  public  trial.  In  addi- 
tion to  the  court  and  jury,  there  were  pres- 
ent in  the  court  room  the  officers  of  the 
court,  the  witnesses  for  the  government  and 
for  the  defendant,  and  the  counsel  for  the 
respective  parties,  and  no  members  of  the 
bar  were  excluded.  These  constituted  a  suf- 
ficient number  of  the  public  to  see  that  the 
plaintiff  in  error  was  fairly  dealt  with,  and 
not  unjustly  condemned.  In  State  v.  Ny- 
hus,  19  N.  D.  326,  27  L.R.A.(N.S.)  487,  124 
N.  W.  71,  the  supreme  court  of  North  Da- 
kota held  that,  on  a  trial  on  the  charge  of 
rape,  the  making  and  enforcing  of  an  order 
excluding  all  persons  from  the  court  room, 
except  all  jurors,  officers  of  the  court,  in- 
cluding attorneys,  litigants  and  their  at- 
torneys, witnesses  for  both  parties,  and  any 
other  person  or  persons  whom  the  several 
parties  to  the  action  may  request  to  remain, 
does  not  deprive  the  defendant  of  a  public 
trial,  within  the  statutory  and  constitution- 
al provisions  giving  persons  accused  of 
crime  the  right  to  a  speedy  and  public  trial. 
Of  those  provisions  the  court  said:  "They 
were  enacted  to  forever  make  it  impossible 
for  the  public  prosecutors  or  courts  to  con- 
tinue the  evils  of  secret  trials  as  they  for- 
merly existed.  .  .  .  These  provisions 
are  held  to  be  subject  to  a  reasonable  con- 
struction,    and     circumstances     may     arise 
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wliere  certain  portions  of  the  public  may  be 
I'xeludcd  without  impairing  tlie  defendant's 
rights  under  these  provisions.  For  instance, 
it  is  conceded  by  text  writers  and  courts 
generally  that  persons  of  immature  years 
may  be  excluded  from  the  court  room  dur- 
ing the  trial,  where  the  evidence  relates  to 
scandalous,  indecent,  or  immoral  matters. 
Furthermore,  the  court  room  may  be  cleared 
to  prevent  interference  with  or  obstruction 
of  the  due  administration  of  justice." 

In  Benedict  v.  People,  23  Colo.  126,  46 
Pac.  637,  the  court  said:  "In  a  criminal 
case  the  trial  must  be  public,  not  secret; 
but  the  public  trial  does  not  necessarily 
contemplate  that  every  person  whose  mor- 
bid curiositv  for  indecent  details  draws  him 
thither  shall  have  that  curiosity  gratified 
by  being  permitted  to  be  present  in  the 
court  room  to  listen  to  the  recital  of  dis- 
gusting facts." 

Krror  is  assigned  to  the  admission  in  evi- 
dence of  an  entry  in  a  Bible,  made  by  the 
mother  of  the  prosecuting  witness,  stating 
the  date  of  the  latter's  birth.  The  entry 
was  made  five  weeks  after  the  birtli.  It 
was  objected  to  on  the  ground  tliat  the  book 
was  not  a  family  Bible,  and  contained  but 
a  single  entry.  Aside  from  the  evidence  so 
admitted,  there  \Vas  ample  proof  of  tlie  age 
of  the  prosecutin-^  witness.  She  testified 
as  to  her  age,  as  also  did  her  mother  and 
the  woman  who,  as  a  nurse,  attended  her 
mother  at  the  time  when  tlie  girl  was  born. 
There  was  no  evidence  worthy  of  consider- 
ation to  contradict  it.  If  there  was  error, 
therefore,  in  the  admission  of  the  entry  in 
the  Bible,  it  was  harmless.  People  v.  Sla- 
ter, 119  Cal.  620,  51  Pac.  957. 

There  are  other  assignments  of  error,  but 
we  find  in  none  of  them  ground  for  revers- 
ing the  judgment. 

ihe  judgment  is  affirmed. 
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pkople  of  the  state  of  illinois 

v. 
E.  R.  BACON,  Doing  Business  as  Wabash 
Elevator   Company,   PlfT.    in   Err. 

(243  HI.  313,  90  N.  E.  686.) 

Tax  —  grrain  in  transit  —  temporary 
delivery. 

(xrain  owned  by  a  citizen  of  a  state  which 

\ot€>,  —  Tax:  UahilUy  of  grain  to  taxa- 
tion tvhile  in  elevatov  in  course  of  in- 
terstate trannportation. 

Generally,    as    to    wlun    the    transit    ot 
goods  commencing  in  anotlier  state  may  be 


he  has  shipped  from  one  sister  state  to  an- 
other u{)<)n  a  bill  of  lading  giving  him  the 
privilege  of  unloading  at  the  place  of  his 
residence  for  inspection,  weighing,  clean- 
ing, drying,  sacking,  grading,  and  mixing, 
is  not,  while  in  his  private  elevator  for 
such  purpose,  in  transit,  so  as  to  be  exempt 
from  state  taxation  as  interstate  commerce, 
if  the  period  of  its  detention  is  indefinite, 
and  he  is  under  no  obligation  to  forward 
it  at  any  particular  time,  although  he  in- 
tends ultimately  to  send  it  forward  under 
the  bill  of  lading  to  its  destination  for  sale. 

(December  22,  1909.) 

f?  RROR  to  the  Municipal  Court  of  Chic&go 
\d  to  review  a  judgment  in  plaintifl**s  favor 
in  an  action  brought  to  recover  an  amount 
alleged  to  be  due  for  personal  taxation  on 
a  quantity  of  grain.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  Bachrach,  with  Messrs. 
Moses,  Rosenthal,  &  Kennedy,  for  plain- 
tifl'  in  error: 

1  he  transportation  of  grain  from  one  state 
to  another  is  interstate  commerce,  and  such 
grain,  while  being  so  transported,  is  the  sub- 
ject of  interstate  commerce. 

The  Daniel  Ball,  10  Wall.  557/  19  L.  ed. 
999;  Coe  v.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475;  Erie  R.  Co.  v. 
State,  31  N.  J.  L.  531,  86  Am.  Dec.  220; 
State,  Miigh  &  W.  Coal  Co.,  Prosecutor, 
V.  Carrigan,  39  N.  J.  L.  35. 

Property  in  commercial  transit  from  one 
state  to  another  cannot  be  taxed  while  so 
in    transit. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
V,  S.  196,  29  L.  ed.  158,  1  Inters'.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826;  Philadelphia  & 
R.  R.  Co.  v.  Pennsylvania,  15  Wall.  232, 
21  L.  ed.  146;  C.  N.  Nelson  Lumber  Co.  v. 
Loraine,  22  Fed.  54;  Burlington  Lumber 
Co.  V.  Willetts,  118  111.  559,  9  N.  E.  254; 
State  v.  Franklin  Sugar-Ref.  Co.  79  Minn. 
127,  81  N.  W.  752;  Brown  v.  Houston,  114 
r.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct.  Rep. 
1091;  Myers  v.  Baltimore  County,  83  Md. 
385,  34  L.R.A.  309,  55  Am.  St.  Rep.  349, 
35  Atl.  144;  Welton  v.  Missouri,  91  U.  S. 
275,  23  L.  ed.  347;  Almy  v.  California,  24 
How.  174,  16  L.  ed.  646;  C6ok  v.  Pennsyl- 
vania, 97  U.  S.  566,  24  L.  ed.  1015;  Erie  R. 
Co.  v.  State,  31  N.  J.  L.  531,  86  Am.  Dec. 
220;  State,  I^high  &  W.  Coal  Co.,  Prosecu- 
tor, v.  Carrigan,  39  N.  J.  L.  35. 

The    temporary    detention    of    the    grain 
while  in   transit,  without  the   intention  of 


definitely  interrupted,  so  as  to  subject  them 
to  local  taxation,  see  the  note  to  Mer- 
chants' Transfer  Co.  v.  Des  Moines,  2 
L.R.A.(N.S.)    662. 

People    v.    Bacon    was    affirmed    bv    the 
Supreme  Court  of  the  United  States  in  227 


deemed  to  have  terminated,  or  to  have  been  l  U.  S.  504,  57   L.  ed.  — ,  33   Sup.  Ct.  Rep. 
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abandoning  the  original  movement  beyond 
the  limits  of  the  state,  which  was  ultimately 
completed,  did  not  deprive  the  transporta- 
tion of  the  character  of  interstate  commerce. 

Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475;  Burlington  Lum- 
ber Co.  V.  Willetts,  118  111.  559,  9  N.  E. 
254;  State,  Detmold,  Prosecutor,  v.  Engle, 
34  X.  J.  L.  425;  Hays  v.  Pacific  Mail  S.  S. 
Co.  17  How.  597,  15  L.  ed.  254;  State,  Le- 
high &  W.  Coal  Co.,  Prosecutor,  v.  Carrigan, 
39  N.  J.  L.  36;  General  Oil  Co.  v.  Crain, 
209  U.  S.  211,  52  L.  ed.  754,  28  Sup.  Ct. 
Rep.  475;  Kelley  v.  Rhoads,  188  U.  S.  1, 
47  L.  ed.  359,  23  Sup.  Ct.  Rep.  259. 

The  character  of  a  shipment,  whether  local 
or  interstate,  is  not  changed  by  a  transfer 
of  the  title  during  the  transportation. 

Gulf,  C.  &'S.  F.  R.  Co.  v.  Texas,  204  U.  S. 
403,  61  L.  ed.  540,  27  Sup.  Ct.  Rep.  360. 

Personal  property  in  transit  through  this 
state  is  not  taxable  here,  even  though  the 
owner  be  a  resident  or  citizen  of  this  state. 

State  Tonnage  Tax  Cases  (Cox  v.  Lott) 
12  Wall.  204,  20  L.  ed.  370;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
29  L.  ed.  158,  1  Inters.  Com.  Rep.  382,  5 
Sup.  Ct.  Rep.  826. 

A  tax  imposed  by  this  state  upon  inter- 
state commerce  is  not  to  be  sustained  simply 
because  its  imposition  applies  alike  to  the 
people  of  all  the  states,  including  the  people 
of  this  state. 

Minnesota  v.  Barber,  136  U.  S.  313,  34 


L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10 
Sup.  Ct.  Rep.  862. 

Mr.  Harry  A.  Lewis,  with  Mr.  Louis 
J.   Bclian,   for  defendant  in  error: 

The  grain  here  in  question,  whether  or 
not  it  be  interstate  commerce,  was  on  April 
1,  1907,  owned  by  a  resident  of  Illinois, 
and  was  physically  present  in  this  state, 
and  therefore  subject  to  assessment  as  local 
property. 

Brown  v.  Houston,  114  U.  S.  622,  29  L. 
ed.  257,  5  Sup.  Ct.  Rep.  1091 ;  State  Tonnage 
Tax  Cases  (Cox  v.  Lott)  12  Wall.  204,  20 
L.  ed.  370;  Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  S.  305,  36  L.  ed.  164,  4  Inters. 
Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403;  Story, 
Confl.  §  550. 

Vlckers,  J.,  delivered  the  opinion  of  the 
court : 

'Ihis  is  a  writ  of  error  sued  out  of  this 
court  by  E.  R.  Bacon  to  bring  into  review 
a  judgment  entered  by  the  municipal  court 
of  Chicago  in  an  action  brought  by  the 
people  of  the  state  of  Illinois  against  plain- 
tiff in  error  to  recover  $360  alleged  to  be 
due  from  the  plaintiff  in  error  to  defendant 
in  error  for  personal  taxes  on  a  quantity 
of  grain  belonging  to  plaintiff  in  error.  The 
case  was  tried  in  the  court  below  upon  an 
agreed  state  of  facts,  and  resulted  in  a 
finding  and  judgment  against  plaintiff  in 
error  for  the  full  amount  claimed.  The 
cause  comes  directly  to  this  court,  because 
the  action  relates  to  revenue. 


299,  where  the  court  said:  "But  neither 
the  fact  that  the  grain  had  come  from  aut- 
side  the  state,  nor  the  intention  of  the 
owner  to  send  it  to  another  state,  and  there 
to  dispose  of  it,  can  be  deemed  'controlling 
when  the  taxing  -  power  of  the  state  of 
Illinois  is  concerned.  The  property  was 
held  by  the  plaintiff  in  error  in  Chicago  for 
his  own  •  purposes  and  with  full  power  of 
disposition.  It  was  not  being  actually 
transported,  and  it  was  not  held  by  carriers 
for  transportation.  The  plaintiff  in  error 
had  withdrawn  it  from  the  carriers.  The 
purpose  of  the  withdrawal  did  not  alter 
the  fact  that  it  had  ceased  to  be  trans- 
ported and  had  been  placed  in  his  hands. 
He  had  the  privilege  of  continuing  the 
transportation  under  the  shipping  con- 
tracts, but  of  this  he  might  well  avail 
himself  or  not,  as  he  chose.  He  might  sell 
the  grain  in  Illinois  or  forward  it,  as  he 
saw  fit.  It  was  in  his  possession,  with  the 
control  of  absolute  ownership.  He  intended 
to  forward  the  grain  after  it  had  been  in- 
spected, graded,  etc.,  but  this  intention, 
while  the  grain  remained  in  his  keeping, 
and  before  it  had  been  actually  been  com- 
mitted to  the  carriers  for  transportation. 
did  not  make  it  immune  from  local  taxa- 
tion. He  had  established  a  local  facility 
in  Chicago  for  his  own  benefit,  and  while, 
through  its  employment,  the  grain  was 
44  L.J{.A.(N.S.) 


there  at  rest,  there  was  no  reason  why  it 
should  not  be  included  with  his  other  prop- 
erty within  the  state  in  an  assessment  for 
taxation  which  was  made  in  the  usual  way, 
without  discrimination." 

The  onlv  other  case  found  of  taxation  of 
grain  in  elevators,  where  the  question  was 
raised  as  to  whether  the  grain  was  "in 
transit"  through  a  state,  is  State  ex  rel. 
Globe  Elevator  Co.  v.  Patterson.  134  Wis. 
214,  114  N.  W.  441,  where  a  foreign  cor- 
poration received  into  its  elevators  in  Wis- 
consin grain  belonging  to  it  which  came 
from  the  Dakotas  and  Minnesota  by  rail, 
it  being  stated  that  "it  ships  to  the  East 
by  lake  such  grain  when  sold,  and  during 
winter  large  quantities  accumulate  in  the 
elevators  to  be  loaded  on  boats  and  sent 
to  purchasers  in  the  East  as  rapidly  as 
possible  after  navigation  opens."  The 
court  said:  "The  principal  contention 
made  by  the  relator  in  the  trial  court  seems 
to  have  been  that  the  grain  in  question  was 
exempt  from  taxation  because  it  was  the 
subject  of  .interstate  commerce  in  transit 
from  one  outside  state  to  another,  and  tem- 
porarily witliin  the  state  in  the  course  of 
such  transit.  This  contention,  however, 
was  abandoned  by  the  relator  in  this  court, 
and  with  gond  reason.  When  a  person  or 
corporation  buys  property  outside  of  the 
state  and  stores  it  within  the  state  await- 
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The  following  facts  were  stipulated:  E. 
R.  Bacon,  on  April  ],  1907,  and  for  many 
years  prior  thereto,  had  his  residence  and 
domicil  in  the  town  of  Lake  View,  Cook 
county,  Illinois.  On  April  1,  1907,  the 
board  of  assessors  of  Cook  county  assessed 
a  personal  property  tax  against  certain 
grain  belonging  to  Bacon  on  a  valuation  of 
$5,000.  The  assessment  was  established  by 
the  board  of  review  and  equalized  by  the 
state  board  of  equalization,  and  the  amount 
of  the  tax  levied  was  $360.  Prior  to  April 
1,  1907,  and  the  levying  of  the  above  assess- 
ment, the  grain  in  question  was  owned  by 
certain  persons  (hereafter  designated  as 
'^original  owners"),  who  were  residents  of 
various  states  in  the  southern  and  western 
portions  of  the  United  States.  The  original 
owners  entered  into  certain  shipment  con- 
tracts with  certain  railroad  companies  for 
the  transportation  of  the  grain  to  the  cities 
of  New  York,  Philadelphia,  and  divers  other 
cities  in  the  eastern  portion  of  the  United 
States  (hereafter  designated  as  "points  of 
destination").  The  shipment  contracts  re- 
served to  the  owners  of  the  grain  the  right 
to  remove  it  from  the  cars  of  the  railroad 
companies  at  Chicago,  Illinois,  for  the  mere 
temporary  purposes  of  inspecting,  weighing, 
cleaning,  drying,  sacking,  grading,  or  mix- 
ing, or  of  changing  the  ownership,  consignee, 
or  destination  thereof.  After  making  the 
shipment  contracts,  the  original  owners  de- 
livered the  said  grain,  under  and  in  accord- 
ance therewith,  at  their  respective  residences. 


to  the  railroad  companies  for  transportation 
to  the  said  respective  points  of  destination. 
The  said  transactions  between  the  original 
owners  and  the  railroad  companies  occurred 
prior  to  the  tax  and  assessment  on  the  grain, 
and  prior  to  the  acquisition  thereof  by 
Bacon.  While  said  grain  was  in  transit,  and 
prior  to  April  1,  1907,  the  original  owners 
sold  said  grain  and  said  shipment  contracts, 
with  the  owners'  right  thereunder  of  remov- 
ing the  grain  for  the  purposes  specified 
above,  to  Bacon.  Bacon  was  represented  at 
points  of  destination  by  various  agents,  by 
and  through  whom  he  disposed  of  grain  and 
other  commodities  on  the  eastern  markets, 
and  the  grain  in  controversy  was  purchased 
by  him  solely  for  the  purpose  of  being  sold 
and  disposed  of  by  him,  through  these 
agents,  at  the  ultimate  points  of  destination. 
Upon  the  arrival  of  the  g^ain  at  Chicago, 
Illinois,  Bacon,  in  pursuance  of  the  privilege 
of  removal  afforded  him  by  the  contracts  of 
shipment,  as  the  owner  of  said  grain,  re* 
moved  it  from  railroad  cars  for  the  sole 
purpose  of  inspecting,  weighing,  cleaning, 
drying,  sacking,  grading,  and  mixing,  as 
specified  in  the  shipment  contracts,  and  not 
for  the  purpose  of  changing  the  ownership, 
consignee,  or  destination  thereof,  to  a  cer- 
tain private  elevator  which  was  owned  by 
him,  and  which  was  situated  in  Chicago, 
Illinois.  The  grain  remained  in  the  elevator 
only  for  such  time  as  was  reasonably  neces- 
sary for  the  accomplishment  of  the  purposes 
for    which   it   had   been    removed.     Imme- 


ing  sale,  such  property  cannot  logically  be 
held  to  be  in  transit  during  its  stay  in  the 
state,  even  though  that  stay  be  for  a  short 
time.  When  it  reaches  this  state  and  is 
stored  awaiting  sale,  it  is  a  commodity 
kept  for  sale,  and  not  a  commodity  in 
transit." 

An  intei;esting  case  in  this  connection, 
inasmuch  as  there  was,  in  the  intermediate 
state,  a  separation  oif  coal  according  to 
size,  is  State,  Detmold,  Prosecutor,  v. 
Engle,  34  N.  J.  L.  425,  where  it  was  held 
that  coal  was  in  transit  and  not  assessable 
for  taxes,  where  it  was  the  property  of  a 
nonresident  association,  and  was  mined  on 
their  lands  in  Pennsylvania,  and  sent  by 
cars  of  the  Central  Railroad  Company  to 
Elizabethport,  New  Jersey,  to  be  thence 
shipped  by  water  to  other  markets  for  the 
purpose  of  sale.  It  appears  that  the 
course  of  business  of  the  company  is  to 
send  their  coal,  as  mined,  across  the  state 
to  Elizabethport,  a  terminus  of  the  Cen- 
tral Railroad  on  tide  water,  where  it  is 
deposited  and  separated  according  to  its 
different  sizes;  and  when  a  cargo  of  one 
size  is  obtained,  it  is  shipped  to  points  in 
New  England  or  up  the  Hudson  river,  as 
soon  as  a  vessel  can  be  chartered  to  carry 
it.  None  of  the  company's  coal  is  sold  for 
consumption  at  Elizabethport.  The  lot  of 
coal  for  which  this  tax  was  assessed 
44  L.R.A.(N.S.) 


against  the  prosecutors  was  such  as,  at  tho 
time  of  the  assessment,  was  lying  on  the 
wharf  awaiting  shipment.  The  orders  from 
purchasers  were  generally  obtained  before 
the  coal  left  the  mines,  and  the  sales  were 
for  delivery  on  board  vessels  at  Elizabeth- 
port." 

It  may  be  noted  that  in  Ogilvie  v.  Craw 
ford  County,  2  McCrary,  148,  7  Fed.  745, 
a  case  without  the  scope  of  this  note,  the 
court  overruled  a  demurrer  to  a  petition 
for  the  recovery  of  taxes  paid  on  corn  as- 
sessed as  in  the  county  on  January  1, 
1879,  which  alleged  that  the  plaintiff,  who 
is  a  citizen  of  Canada,  had  on  January  1, 
1879,  certain  cribs  of  corn  which  had  been 
purchased  in  Crawford  county,  Iowa,  for 
the  purpose  of  shipment  to  Canada;  that 
said  corn  had  been  moved  by  the  plaintiff 
from  its  places  of  production  toward  its 
destination  beyond  the  state,  and  tempora- 
rily placed  in  cribs;  that  it  was  in  cribs 
awaiting  shipment  by  the  Chicago  &  North* 
western  Railway  on  the  1st  day  of  Janu- 
ary, 1879;  that  the  plaintiff's  intention  wait 
at  all  times  to  move  said  corn  in  bulk  be- 
yond the  state,  and  not  to  sell  or  manu- 
facture the  same  within  the  state  of  Iowa; 
and  that  the  corn  has  since  been  removed  in 
bulk  out  of  the  ptnte,  no  part  of  the  same 
having;  been  sol  1,  lised,  or  manufactured 
therein.  B.  B.  B. 
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diately  after  the  accomplishment  of  such 
purposes  it  was  replaced  on  cars  of  the 
same  railroad  companies  for  shipment  to 
the  points  of  destination,  in  accordance  with 
the  provisions  of  said  shipment  contracts, 
and  was  thereupon  forwarded  by  said  rail- 
road companies  to  said  points  of  destina- 
tion. It  is  admitted  that  said  grain  was  not 
at  any  time  intended  by  said  original  owners, 
or  by  said  Bacon,  for  use,  sale,  or  disposal 
in  the  state  of  Illinois,  nor  had  any  part 
thereof  been  used,  sold,  or  disposed  of  there- 
in. During  the  brief  period  the  grain  was 
in  Bacon's  elevator,  the  tax  forming  the 
basis  of  this  suit  was  levied  thereon.  No 
other  evidence  was  introduced  by  either 
party. 

Under  the  foregoing  facts  the  court  was 
requested  by  plaintiff  in  error  to  hold  that 
the  enforcement  of  the  tax  against  said 
grain  would  be  an  unlawful  interference 
with  interstate  commerce,  in  violation  of  the 
interstate  commerce  clause  of  the  Federal 
Constitution  ( art.  1,  §  8 ) ,  and  that  the  said 
tax  was  therefore  Illegal  and  void.  The 
court  refused  to  so  hold,  and  its  action  in 
that  regard  constitutes  the  principal  ground 
of  complaint  in  this  court.  The  sole  question 
presented  by  this  record  is :  Was  the  grain 
upon  which  the  tax  was  levied  in  transit  on 
April  1,  1907?  If  it  was  so  in  transit,  it 
was  not  liable  to  be  taxed  while  passing 
through  the  state  to  its  destination.  On 
the  other  hand,  if  it  was  not  in  transit,  but 
had  a  situs  in  this  state,  it  was  subject  to 
taxation  under  state  authority. 

In  Burlington  Lumber  Co.  v.  Willetts, 
118  111.  559,  9  N.  E.  254,  this  court  held  that 
property  in  the  course  of  transportation 
from  one  state  to  another  over  any  of  the 
public  highways  of  interstate  commerce  was 
not  liable  to  taxation  as  it  passes  over  such 
highway,  and  that  a  mere  delay  in  transpor- 
tation, caused  by  low  water  or  ice  or  other 
unavoidable  cause,  would  not  render  the 
property  being  transported  liable  to  taxation 
by  the  authorities  where  the  detention  oc- 
curred. The  case  above  cited  also  has  a 
bearing  upon  the  question  when  property 
*  is  and  is  not  in  transit.  In  that  case  the 
lumber  company,  which  was  located  at  Bur- 
lington, Iowa,  anchored  a  large  quantity 
of  saw  logs  in  a  harbor  or  bayou  on  the 
Illinois  side  of  the  Mississippi  river  for 
safe-keeping  until  needed,  and  had  leased 
the  lands  along  the  shore  and  employed  an 
agent  in  this  state  to  take  care  of  them, 
and  it  appeared  that  the  company  had  kept 
logs  at  such  place  for  nine  years  before,  and 
that  they  were  kept  there  because  it  was 
safer  and  cheaper  than  to  keep  them  at 
Burlington.  Under  these  facts  this  court 
held  that  the  logs  were  subject  to  taxation 
in  this  state,  and  that  the  owners  might  be 
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deemed  to  be  engaged  in  business  in  this 
state,  so  far  as  tl.e  storage  of  the  property 
was  concerned.  In  Walton  v.  Westwood,  73 
111.  125,  it  was  held  that,  while  property  in 
transit  from  one  county  to  another  within 
this  state  was  not  liable  to  taxation  in  the 
county  through  which  it  might  be  passing 
on  the  day  fixed  by  law  for  taxes  to  accrue, 
yet  that  grain  purchased  by  one  as  agent 
and  stored  in  his  warehouse  subject  to  the 
order  of  the  owner,  who  resided  out  of  the 
state,  was  not  in  transit,  so  as  to  exempt 
the  agent  from  taxation  thereon. 

In  construing  and  enforcing  the  inter- 
state commerce  clause  of  the  Federal  Con- 
stitution, the  rule  has  been  established  by 
the  United  States  Supreme  Court  that  prop- 
erty actually  in  transit  from  one  state  to 
another  is  exempt  from  local  taxation;  but, 
if  such  property  be  stored  for  an  indefinite 
time  during  such  transit  for  other  than  nat- 
ural causes,  or  lack  of  facilities  for  imme- 
diate transportation,  it  may  be  lawfully  as- 
sessed by  local  authorities.  Brown  v.  Hous- 
ton, 114  U.  S.  622,  29  L.  ed.  267,  5  Sup.  Ct. 
Rep.  1091;  Coe  v.  Errol,  116  U.  S.  517,  29  L. 
ed.  715,  6  Sup.  Ct.  Rep.  475;  Pittsburgh  & 
S.  Coal  Co.  V.  Bates,  156  U.  S.  577,  39  L.  ed. 
538,  15  Sup.  Ct,  Rep.  415,  5  Inters.  Com. 
Rep.  30;  Calvert,  Regulation  of  Commerce, 
p.  291.  In  dealing  with  the  power  of  the 
states  to  tax  imported  goods  while  in  the 
original  packages  and  in  the  possession  of 
the  importer,  it  must  be  borne  in  mind  that 
the  clause  of  §  10  of  article  1  of  the  Federal 
Constitution,  which  provides,  in  part,  that 
"no  state  shall,  without  the  consent  of  the 
Congress,  lay  any  imposts  or  duties  on  im- 
ports or  exports,"  creates  a  distinction  be- 
tween goods  imported  from  foreign  coun- 
tries and  those  brought  in  from  other  states 
of  our  Union.  The  word  "imports,"  in  this 
section  of  the  Federal  Constitution,  applies 
only  to  articles  imported  from  foreign  coun- 
tries, and  is  an  absolute  prohibition  of 
state  taxation.  Patapsco  Guano  Co.  v. 
Board  of  Agriculture,  171  U.  S.  345,  43  L. 
ed.  191,  18  Sup.  Ct.  Rep.  862.  A  different 
rule,  however,  obtains  with  respect  to  arti- 
cles transported  from  one  state  to  another. 
In  such  cases  there  is  no  positive  prohibition 
like  that  against  the  taxation  of  imports 
from  foreign  countries,  and  the  states  have 
power  to  tax  goods  that  are  brought  into 
this  state  from  other  states,  if  they  are  held 
for  sale  here  or  for  other  purpose,  giving  to 
the  property  a  situs  within  this  state.  Amer- 
ican Steel  &  Wire  Co.  v.  Speed,  192  U.  S. 
500,  48  L.  ed.  538,  24  Sup.  Ct.  Rep.  305. 

Applying  the  principles  and  distinct ion>§ 
laid  down  in  the  foregoing  authorities  to  the 
facts  in  tlie  case  at  bar,  we  conclude  that  the 
grain  in  question  was  not  actually  in  transit 
at  the  time  the  tax  in  question  was  assessed 
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against  it.  The  proporty  was  stored  for  an 
indefinite  lengtli  of  time  in  the  private  ele- 
vator of  the  owner.  Both  the  property  and 
the  owner  thereof  were  within  the  jurisdic- 
tion of  the  taxinj^  authorities  of  this  state. 
While  there  was  a  subsisting  contract  re- 
quiring the  railroad  companies  to  carry  the 
grain  to  certain  points  beyond  this  state, 
there  was  no  obligation  on  the  part  of  the 
owner  to  send  such  grain  forward,  if  he 
found  it  desiral)le  or  profitable  to  dispose  of 
it  elsewhere.  The  mere  intention  of  the  own- 
er to  send  the  grain  forward  under  the  orig- 
inal shipping  contract  could  not  have  the 
effect  of  giving  the  property  the  status  of 
being  in  transit. 

Tlie  judgment  of  the  Municipal  Court, 
holding  that  the  plaintiff  in  error  is  liable 
for  the  taxes  in  question,  is  correct,  and  is 
accordingly  aflirmed. 

Petition  for  rehearing  denied  February  3, 
1910. 

Affirme<l  by  the  Supreme  Court  of  the 
ITnited  States,  February  24,  1913.  (227  U. 
S.  504,  57  L.  ed.  — ,  33  Sup.  Ct.  Rep.  299). 


IOWA  Sl'PREME  COURT. 

JOSEPH  J.  FUCHS,  Appt., 
y.  ^ 

CITY  OF  CEDAR  RAPIDS. 
(—  Iowa,  — ,  139  N.  W.  903.) 

Highway  —  resurfacing  —  repair  or  re- 
coil struct  I  on. 

Removing  the  asphalt  wearing  surface 
and  the  hinder  course  over  the  concrete 
base  in  a  public  street,  and  replacing  them 
with   a  binder  course  and  wearing  surface 


of  similar  material  to  that  removed,  is  re- 
construction, and  not  repair,  within  the 
meaning  of  statutes  requiring  repairs  to 
be  made  at  the  expense  of  the  municipality, 
but  permitting  the  assessment  of  the  cost 
of  reconstruction  on  abutting  property. 

(February  12,  1913.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Suf)erior  Court  of  (  edar  Rapids,  in  de- 
fendants' favor  in  an  action  brought  to  en- 
join defendants  from  entering  into  a  con- 
tract for  the  resurfacing  of  certain  streets 
and  assessing  the  cost  against  the  abuttin 
property.     Affirmed. 
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Statement  by  Gaynor,  J.: 

Action  to  enjoin  assessment  for  street  im- 
provements. Decree  for  defendant.  Plain- 
tiff appeals. 

Messrs.  Jamison,  Smyth,  A  Hahnn  for 

appellant. 

Messrs.  William  Chamberlain  and  C. 
F.  Liuberger,  for  appellees: 

Tlic  work  ccmstitutes  a  reconstruction  of 
pavement,  and  not  merely  a  repair  thereof. 

Barber  Asphalt  Paving  Co.  v.  Muchen- 
berger,  105  Mo.  App.  47,  78  S.  W.  280;  Jones 
V.  Plummer,  137  Mo.  App.  337,  118  S.  W. 
109;  McCaffrey  y.  Omaha,  72  Neb.  583,  101 
N.  \V.  251 ;  Robertson  v.  Omaha,  55  Neb. 
718,  44  L.  R.  A.  534,  76  N.  W.  442;  Field  y. 
Chicago,  198  111.  224,  64  N.  E.  840;  Bush  v. 
Peoria,  215  III.  515,  74  N.  E.  798;  Elliott, 
Roads  &  Streets,  §§  570-578;  Koons  v. 
Lucas,  52  Iowa,  177,  3  N.  W.  84. 

Mr.  Don  Barnes  also  for  appellees. 

Gaynor,  J.,  delivered  the  opinion  of  the 
court : 

On  the  4th  dav  of  October.  1912,  the 
plaintiff  filed    his  petition   in   the   superior 


Note.  —  What  constitutes  reeonstruc' 
tiofif  ns  cliHtinguished  from  repair, 
of  pavement. 

This  note  does  not  include  cases  dealing 
merely  with  the  question  w-hether  an  obliga- 
tion of  a  railroad  company  to  keep  in  repair 
a  street,  or  part  thereof,  obligates  it  to 
construct  a  new  pavement,  wliere  there  was 
no  serious  controversy  as  to  whether  the  im- 
provements  amounted  to  construction  or  re- 
construction, as  distinguished  from  repair. 
Nor  does  it  include  cases  involving  simply 
the  question  whether  an  improvement  is  a 
repair  or  reconstruction,  as  distinguished 
from  original  construction.  A  number  of 
cases  on  the  latter  question  are  collected 
in  a  note  to  Sparks  v.  Barber  Asphalt  Paving 
Co.  22  L.R.A. (N.S.)  877,  on  assessment  of 
cost  of  local  improvement  made  under  mu- 
nicipal authority,  against  abutting  owner, 
who  had  made  improvement  on  his  own  init- 
lative 
44  L.R.A.(N.S.) 


General  definitions  and  principles. 

In  McCaffrey  v.  Omaha,  72  Xeb.  583,  101 
N.  W.  251,  the  court  said:  "It  is  not,  we 
think,  required  that  the  whole  of  the  mater- 
ial used  in  the  paving  in  the  first  instanc<! 
shall  be  relaid,  or  a  change  made  in  the 
original  plan  or  grade,  in  order  to  constitute 
the  work  a  repaying.  ...  To  repave  is 
to  relay,  not  necessarily  the  whole  of  the 
pavement  as  originally  constructed,  but  it 
is  to  pave  again,  cover  over  with  suitable 
material,  or  resurface  the  street.  If  repay- 
ing .  .  .  means  only  a  new  pavement 
constructed  after  a  regrade  or  change  of 
plans,  and  not  until  the  destruction  of  the 
old,  and  every  part  of  it,  then,  indeed,  would 
there  be  but  little  repavin','  done." 

In  Santa  Cruz  Rock  Pa  v.  Co.  v.  Broderick, 
113  Cal.  628,  45  Pac.  863,  where  a  street 
was  paved  for  the  first  time  with  bituminous 
rock  laid  upon  a  macadam  foundation,  the 
court   said   it  would   be   in   violation   of  a 
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court  of  Cedar  Rapids,  alleging,-  among i 
other  things,  that  on  the  I6t)i  day  of  Au- 
gust, 1912,  the  city  council  of  CVdar  Rapids 
passed  a  resolution  of  necessity  declaring 
that,  for  resurfacing  with  sheet  asphalt,  cer- 
tain streets  and  avenues,  a  public  necessity 
existed  within  the  city,  among  which  streets 
and  alleys  was  Second  avenue  east  from 
Fourteenth  street  to  Seventeenth  street;  the 
resurfacing  to  consist  of  removing  the  pres- 
ent asphalt  wearing  surface  and  binder 
course  from  a  6-inch  concrete  base,  which 
now  lies  in  said  street,  said  concrete  base 
being  a  part  of  the  present  asphalt  paving 
existing  upon  said  avenue,  and  resurfacing 
the  said  5-inch  concrete  base  with  a  *4-inch 
binder  course  and  IV^-inch  wearing  surface 
of  sheet  asplialt;  that  the  said  resolution  of 


necessity  further  provided  that  the  cost  of 
the  work  aforesaid  should  be  assessed 
against  the  porperty  abutting  upon  said  im- 
provement; that  thereafter,  and  in  pursu- 
ance of  said  resolution  of  necessity,  the  city 
council  passed  a  resolution  ordering  that 
said  street  be  so  resurfaced,  and  that  the 
cost  of  tlfb  same  be  assessed  as  a  special  tax 
against  the  property  abutting  thereon;  that 
thereafter  the  city  council  ordered  and  di- 
rected the  city  clerk  to  advertise  for  pro- 
posal and  bids  for  the  construction  of  tne 
same;  that  the  city  clerk  did  so  advertise; 
that  thereafter,  in  due  form,  the  city  council 
passed  a  resolution  awarding  said  contract 
to  the  Ford  Paving  Company,  and  directed 
the  mayor  and  city  clerk  to  enter  into  a  con- 
tract with  said  company  for  the  construction 


proper  construction  of  the  term  "repair"  to 
hold  tliat  it  included  an  original  improve 
inent  of  the  street,  or  work  of  a  different 
character  from  that  previously  done  thereon. 
In  Covington  v.  Bullock,"  126  Kv.  236, 
103  S.  W.  276,  the  court  said:  "If  the 
old  skeleton  or  framework  of  the  original 
structure  is  retained,  and  the  worn  parts 
are  replaced  with  new  material  of  the  same 
or  kindred  sort,  it  comes  clearly  within  the 
definition  of  *repair.*  If,  on  the  other  hand, 
the  old  structure  is  torn  awav,  and  a  new 
one  erected  in  place  thereof,  even  though 
on  the  same  general  plan,  then  it  is  clearly 
'reconstruction,'  and  it  is  immaterial  that  a 
part  of  the  material  taken  out  of  the  old 
structure  is  put  into  the  new.*' 

Also  in  People  ex  rel.  Keller  v.  Buffalo, 
77  Misc.  532,  137  X.  Y.  Supp.  464,  it  was 
said :  *'  *Repair'  means  restoration  of  the 
payed  surface.  'Repaving'  means  paving 
again,  taking  out  the  old  pavement  and  re- 
placing it  with  new." 

An  improvement  of  a  pavement,  which 
otherwise  amounts  to  reconstruction,  is  not 
rendered  a  repair  by  reason  merely  of  the 
fact  that  the  necessity  of  the  extensive 
changes  made  is  not  discovered  until  after 
the  work  is  begun.  Ritterskamp  v.  Stifel, 
69  Mo.  App.  510. 

In  order  to  constitute  a  repaving  it  is 
not  necessary  that  the  entire  street  be  re- 
paved,  under  an  ordinance  requiring  a  street 
railway  company  to  keep  in  repair  the  sur- 
face of  the  streets  inside  the  rails,  but  that 
materials  for  repaving  shall  accordingly  be 
supplied  at  the  expense  of  the  city;  so  that 
if  the  company  is  required  to  "raise  and 
repair"  that  portion  within  the  rails,  at  a 
time  when  a  reconstruction  with  new  mate- 
rials is  essential,  the  improvement  consti- 
tutes a  repaving.  Ft.  Wayne  &  E.  R.  Co. 
v.  Detroit,  34  Mich.  78. 
•  The  question  whether  an  improvement 
constitutes  a  repair  or  reconstruction  may 
be  determined  by  the  provisions  of  the 
charter.  In  the  case  of  People  ex  rel.  Bull 
v.  Buffalo,  52  App.  Div.  157,  65  N.  Y.  Supp. 
163,  affirmed  in  166  N.  Y.  604,  59  X.  E. 
1128,  under  a  charter  providing  that  ac- 
cepted streets  shall  be  repaired  when  neces- 
44  L.R.A.(X.S.) 


sary  if  tlie  chief  engineer  certifies  that  less 
than  one  third  of  the  carriage  way  is  in  a 
condition  requiring  repairs,  it  was  held 
that  an  improvement  constituted  a  repair 
only  where  less  than  one  tiiird  of  the  car- 
riage way  was  in  a  condition  requiring 
repair;  and  where  more  than  one  third  was 
in  such  condition,  the  work  was  a  repave- 
ment. 

Application  in  general. 

A  resetting  of  the  curbs  and  flagging  of 
a  sidewalk  already  laid  constitutes  a  mere 
repair.  State,  Cronin,  Prosecutor,  v.  Jersey 
City,  38  X.  J.  L.  410. 

Where  the  edges  and  flagging  of  a  side- 
walk are  trimmed  bec&use  of  unevenness  or 
in  order  to  permit  tire  growth  of  trees,  slight 
changes  are  made  in  the  grade,  and  the 
work  done  necessitates  the  replacement  of 
some  of  the  stones  in  the  walk,  the  improve- 
ments are  merely  repairs.  Willard  Woman's 
Christian  Temperance  Union  v.  West  field, 
—  X.  J.  L.  — ,  75  Atl.  174. 

But  where  a  pavement  of  cobblestones  is 
removed,  and  another  pavement  of  an  en- 
tirely different  kind  substituted,  the  work 
is  not  one  of  repair.  Re  Fulton  Street,  29 
How.  Pr.  429.  The  court  said  that  the 
demolition  of  a  structure,  and  its  replace- 
ment by  one  of  a  different  character,  cannot 
be  considered  a  repair  of  that  structure. 

Also  in  Blount  v.  Janesville,  31  Wis.  648, 
where  a  macadamized  pavement  consisting 
of  stones  was  removed,  and  one  of  entirely 
different  character,  consisting  mainly  of 
wood,  was  substituted,  tlie  court  said  that  it 
was  not  usual  to  characterize  such  a  new 
structure  as  being  merely  a  repair  of  an 
existing  improvement. 

And  in  Leek  Improv.  Comrs.  v.  Stafford 
Countv  Justices,  L.  R.  20  Q.  B.  Div.  794, 
57  L.  J.  Mag.  Cas.  X.  S.  102,  36  Week.  Rep. 
654.  52  J.  P.  403,  where  a  macadam  road 
was  paved  with  granite  setts,  it  was  held 
that  the  same  was  not  a  mere  "maintenance" 
or  "repair." 

In  O'^Ieara  v.  Green,  25  Mo.  App.  198, 
the  court  said  that  the  finding  that  the.  work 
done,    consisting   of    graveling   and    rolling 
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of  said  improvements,  to  be  paid  for  as 
aforesaid  by  such  special  assessment,  and 
plaintiflf  alleges  that,  unless  restrained  by 
the  court,  such  contract  will  be  entered  into, 
and  the  city  bound  thereby;  that  the  plain- 
tiflf is  the  owner  of  lots  lying  upon  Second 
avenue  between  the  points  aforesaid,  and 
abutting  upon  the  improvements  so' ordered 
to  be  made,  and  will  be  liable  to  special  as- 
sessment for  said  improvements.  Plaintiff 
further  says  that  his  lot  aforesaid  was  as- 
sessed with  its  proportionate  share  of  the 
original  cost  of  the  original  construction  of 
said  pavement  now  intended  to  be  resurfaced, 
as  aforesaid,  and  that  said  assessment  was 
duly  paid;  that,  since  said  pavement  was 
originally  constructed,  the  city  has  made  no 
repairs  thereon,  but  suffered  and  permitted 


I  the  wearing  surface  to  become  out  of  repair, 
j  and  out  of  this  grows  the  necessity  for  re- 
surfacing. The  plaintiff  claims  that  the 
work  aforesaid  does  not  constitute  a  recon- 
struction of  said  pavement,  as  contemplated 
by  the  statute  relating  to  special  assess- 
ments, but  a  mere  repair;  and,  as  such,  tiit: 
cost  thereof  is  not  assessable  against  the 
abutting  property.  Therefore  the  plaintiff 
prays  for  a  temporary  writ  enjoining  and 
restraining  the  defendants  from  entering 
into,  or  signing,  any  contract  purporting  to 
bind  the  city  to  cause  said  work  to  be  done 
and  the  cost  thereof  to  be  assessed  against 
the  abutting  property,  and  especially  against 
the  property  of  this  plaintiff;  and  that,  upon 
final  hearing,  the  injunction  be  made  per- 
petual. 


the  surface  of  an  improved  street,  was  re- 
pairs, was  the  only  finding  that  could  prop- 
erly have  been  rendered  under  the  evidence. 

It  has  been  held  that  the  work  done  was 
reconstruction  or  repavement,  rather  than 
repairs : 

— where  the  paving  stones  in  an  alley 
were  removed,  the  grade  changed  several 
inches,  and  new  stones  substituted.  Ritters- 
kamp  V.  Stifel,  supra. 

— where  a  board  sidewalk  5  feet  wide  was 
removed,  and  a  concrete  walk  17  feet  in 
width  was  constructed.  Konowalski  v. 
Buffalo,  131  App.  Div.  465,  115  N.  Y.  Supp. 
467. 

— where  the  bricks  in  a  sidewalk  were 
entirely  removed  for  a  considerable  distance, 
the  trench  redug,  and  new  sand  and  brick 
laid.  Farraher  v.  Keokiik,  111  Iowa,  310, 
82  N.  W.  773. 

— where  a  macadam  street  which  had  be- 
come worn  was  relaid  to  a  depth  of  8  inches 
and  to  a  width  of  from  14  to  20  feet,  the 
entire  surface  being  covered  except  a  strip 
from  3  to  6  feet  wide  on  each  side  of  the 
street.  Noel  v.  T.  Lees  Summit,  166  Mo. 
App.  114,  148  S.  W.  194. 

— ^where  new  curbing  and  gutters  were 
laid,  and  the  street  macadamized  to  a  depth 
of  6  inehes  with  stone,  which  was  covered 
with  2  inches  of  gravel,  although  the  street 
had  previously  been  covered  with  refuse 
from  a  stone  quarry,  making,  for  the  time 
being,  a  smooth  roadbed,  but  no  curbs  or 
permanent  gutters  had  been  made.  Koons 
v.  Lucas,  62  Iowa,  177,  3  N.  W.  84;  Davis 
V.  Lucas,  62  Iowa,  730,  3  N.  W.  134. 

The  case  of  People  ex  rel.  Smith  v.  Brook- 
lyn, 21  Barb.  484.  seems  to  support  a  more 
extended  definition  of  the  term  "repair" 
than  is  supported  by  the  weight  of  authority. 
It  was  there  held  that  the  substitution  of 
new  curb  stones  and  gutters  in  place  of  the 
old,  which  had  become  low  and  irregular, 
was  the  work  of  repair.  The  court  said: 
"When  a  street  has  been  once  put  in  a  con- 
dition conformable  to  what  is  required  at 
the  time,  it  seems  to  me  that  whatever  is 
subsequently  done  to  it  for  the  purposes 
of  a  street,  whether  in  improving  an  exist- 
ing constitutent,  or  substituting  a  new  one, 
44  L.R.A.(N.S.) 


or  in  adding  some  material  required  by  a 
new  regulation,  comes  appropriately  under 
the  head  of  repairs." 

Conclusiveness  of  ordinance  or  rule  of  mu- 
nicipal officer. 

That  an  ordinance  denominates  certain 
improvements  as  "repairs"  or  "reconstruc- 
tion" is  not  conclusive  upon  the  question, 
which  is  one  of  fact  for  the  jury.  O'Mcarn 
V.  Green,  16  Mo.  App.  118.  The  court  said 
that  the  conclusion  of  the  city  officer  upon 
the  question,  while  prima  facie  correct,  was 
not  final;  and  that  the  municipal  assembly 
could  not,  merely  by  calling  the  repairs  of 
a  street  by  the  name  of  construction  or  im- 
provement, make  such  repairs,  construction 
or  improvement,  so  as  to  exonerate  the  city 
from  paying  for  them,  and  cast  the  burden 
upon  adjoining  property  owners. 

Also  in  the  case  of  Ritterskamp  v.  Stifel, 
supra,  it  was  held  that  a  rule  of  the  street 
commissioner,  that  an  improvement  could 
be  considered  reconstruction  only  where  a 
new  and  different  kind  of  paving  was  used, 
should  not  govern  in  determining  whether 
an  improvement  was  repair  or  reconstruc- 
tion. 

Use  of  old  material. 

The  mere  fact  that  some  of  the  old  mater- 
ial is  used  does  not  render  an  improvement, 
which  would  otherwise  be  reconstruction, 
one  of  repair.  Levi  v.  Covne,  22  Kv.  L. 
Rep.  493,  57  S.  W.  790.  \n  that  case  a 
brick  sidewalk  was  torn  up,  the  (;rade  was 
changed,  and  another  walk  laid  in  new 
sand,  some  of  the  old  brick,  however,  being 
used  in  the  new  walk;  and  it  was  held  that 
the  work  constituted  a  reconstruction  of 
the  walk. 

In  Farraher  v.  Keokuk,  supra,  it  was  held, 
where  the  bricks  in  a  sidewalk  were  entirely 
removed  for  a  considerable  distance,  the 
trench  was  redug,  and  new  sand  and  brick 
laid,  that  the  work  constituted  a  reconstruc- 
tion, and  not  a  rei>air,  of  the  walk,  although 
a  few  of  the  old  brick  were  used. 

Where  new  pavement  is  laid,  and  the  old 
curbing  and  guttering  is  reset,  and  much  of 
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The  defendants  admit  each  and  every  alle- 
gation of  plaintiff's  petition,  but  allege,  in 
addition  to  said  facts,  that  the  company 
which  originally  constructed  said  pavement 
did,  in  the  year  1908,  make  extensive  re- 
pairs upon  said  pavemient,  and  allege  that 
said  pavement,  originally  put  in,  was  con- 
structed in  the  year  1900  and  1901,  and  has 
been  in  continuous  use  since  that  time.  De- 
fendants, however,  deny  the  legal  conclu- 
sions of  the  plaintiff  wherein  the  plaintiff 
says  that  the  contemplated  improvement 
complained  of  in  this  suit  is  not  a  recon- 
struction of  said  pavement,  but  constitutes 
merely  a  repair  thereon. 

This  cause  was  tried  to  the  court  upon  the 
pleadings,  and  upon  the  following  agreed 
statement  of  facts,  which,  so  far  as  material 


to  this  controversy,  under  the  issues,  are  as 
follows:  "That  that  portion  of  Second  ave- 
nue upon  which  plaintiff's  lot  abuts  was 
paved  in  1901  with  an  asphalt  pavement, 
consisting  of  a  4-inch  foundation  of  con- 
crete with  a  1-inch  binder  course  composed 
of  crushed  rock  and  asphalt  cement,  and  a 
2-inch  wearing  surface  of  sheet  asphalt;  that 
said  original  pavement  was  constructed  un- 
der a  contract  with  one  R.  F.  Conway  Com- 
pany, and,  upon  its  completion,  was  ac- 
cepted by  the  city,  and  special  assessments 
were  levied  against  the  abutting  property, 
including  the  lot  now  owned  by  the  plaintiff, 
to  defray  the  cost  of  said  improvement,  and 
the  plaintiff  and  his  grantors  have  paid  said 
special  assessment  so  made ;  that  the  city  of 
Cedar  Rapids  has  never  made  any  repairs 


it  replaced  with  other  material  in  order  to 
produce  a  uniform  construction,  the  entire 
improvement  constitutes  reconstruction,  and 
is  not  a  repair  as  to  the  curbing  and  gutter- 
ing merely  because  the  old  curb  and  gutter 
stones  where  serviceable,  are  utilized.  Rack- 
liffe  V.  Duncan,  130  Mo.  App.  695,  108  S.  W. 
1110. 

In  the  earlier  case  of  Perkinson  v. 
Schnaake,  108  Mo.  App.  255,  83  S.  W.  301, 
where  a  new  pavement  was  put  in  the  street, 
and  the  curbing  was  readjusted,  and  the 
rotten  stones  therein  were  replaced,  it  had 
been  held  that  the  work  constituted  a  repair 
of  the  curbing,  and  not  a  reconstruction. 
Regarding  this  case,  however,  in  Rackliffe 
V.  Duncan,  supra,  the  court  said:  "There 
the  work  on  the  curb  was  so  insignificant 
that  the  court  held  that  the  curb  was  not 
reconstructed  (made  over).  While  here  the 
work  appears  to  have  been  of  such  extent 
and  so  essential  to  the  accomplishment  of 
the  general  plan  that  clearly  it  was  a  prac- 
tical, and.  we  think  legal,  reconstruction.'* 

Use  of  similar  material. 

Ko  distinction  should  be  made  whether 
the  new  material  which  is  laid  upon  an  old 
foundation  is  of  the  same  or  of  a  different 
kind  from  that  formerly  used.  If  the  work 
constitutes  reconstruction  when  different 
material  is  laid  on  the  foundation,  it  is 
also  reconstruction  if  material  similar  to 
the  old  is  laid.  McCaffrey  v.  Omaha,  72 
Neb.  683,  101  N.  W.  261.  In  that  case, 
where  the  asphalt  was  removed,  and  new 
asphalt  laid  upon  the  old  concrete  base,  it 
was  contended  that  because  material  simi- 
lar to  that  replaced  was  used,  and  the  origi- 
nal grade  and  plan  of  improvements  were 
preserved,  the  work  constituted  merely  re- 
pair. An  attempt  was  made  to  distinguish 
the  case  on  this  ground  from  the  earlier  de- 
cision in  the  case  of  Robertson  v.  Omaha,  55 
Neb.  718,  44  L.R.A.  534,  76  N.  W.  442, 
where  it  had  been  held  that  the  laying  of 
vitrified  brick,  in  the  place  of  wooden  blocks, 
upon  the  old  foundation,  was  reconstruc- 
tion. But  the  court  held  there  should  be 
no  distinction;  that  in  either  case  the  work 
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was  reconstruction,  and  not  repair.  It  was 
said :  "The  quality  or  character  of  the  ma- 
terial used  in  putting  on  the  new  pavement 
or  surface  does  not,  to  our  mind,  essentially 
change  the  nature  of  the  work  which  is  being 
done.  .  .  .  There  can,  we  think,  be  no 
distinction  in  sound  reason  or  principle  for 
saying,  that  where  the  surface  of  the  street 
is  laid  with  brick  upon  the  same  concrete 
base,  in  place  of  wooden  blocks  .  .  . 
that  this  IS  a  repaving;  but  that,  if  on  a 
like  base,  when  all  of  the  old  surfacing, 
whether  it  be  blocks,  brick,  or  asphalt,  is 
removed,  and  new  material  used  in  replac- 
ing and  relaying  such  surface,  of  the  same 
kind  as  the  old,  this  would  constitute  a  re- 
pair only,  ...  as  distinguished  from 
repaving." 

However,  in  Konowalski  v.  Buffalo,  131 
App.  Div.  465,  115  N.  Y.  Supp.  467,  the 
court  said  that  in  case  of  repairs  to  a  side- 
walk it  would  seem  plain  that  no  change 
of  materials  is  to  be  made,  and  no  regrading 
or  change  of  the  surface  line  is  contem- 
plated. But  in  a  concurring  opinion  one  of 
the  judges  states  that,  in  his  opinion,  in  or- 
der to  constitute  repairs,  it  is  not  necessary 
always  to  use  the  same  material. 

And  in  the  case  of  Farrell  v.  Rammel- 
kamp,  64  Mo.  App.  426,  it  was  said :  "The 
difference  between  reconstruction  and  re- 
pairs of  sidewalks  is  marked.  In  the  one 
new  material  is  used,  a  different  kind  may 
be  contemplated  or  required,  and  changes 
in  the  structure  of  the  old  sidewalk  may  also 
be  involved.  In  the  other,  the  same  kind 
of  material  as  that  of  which  the  sidewalk  is 
composed  must  be  used,  and  the  structure  of 
the  sidewalk  must  not  be  changed  in  any 
material  manner." 

Use  of  old  foundation. 

It  has  been  expressly  held  that  the  mere 
fact  that  an  existing  foundation  is  used, 
instead  of  being  replaced,  does  not  necessar- 
ily make  the  work  one  of  repair  only.  Field 
V.  Chicago,  198  111.  224,  64  N.  E.  840*, 
Bush  V.  Peoria,  215  111.  515,  74  N.  E.  797. 

The  cases  are  in  confiict  as  to  whether  the 
removal  of  the  old  asphalt  wearing  surface 
38 
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upon  said  pavement,  but  that  in  1908  the 
Conway  Company,  having  a  bond  to  so  do^ 
did  make  extensive  repairs  thereon,  patch- 
ing and  resurfacing  all  places  in  said  pave- 
ment where  the  wearing  surface  had  worn 
through;  that  the  bond  of  the  said  Conway 
Company  required  it  to  make  repairs  re- 
quired for  the  period  of  seven  years;  that 
the  sheet  asphalt  wearing  surface  upon  said 
pavement,  at  the  present  time,  is  so  disinte- 
grated, decayed,  and  worn  out  as  to  render 
the  pavement  unfit  for  public  travel;  that 
the  proposed  improvement  now  in  contem- 
plation, and  at  which  this  injunction  is 
aimed,  is  as  follows:  The  wearing  surface 
and  binder  course  now  remaining  upon  the 
original  concrete  base  of  4  inches  are  to  be 
fully  removed,  taken  away,  and  a  new  sur- 
face to  be  constructed  upon  the  said  original 
concrete  base,  to  consist  of  1-inch  binder 
course  to  be  composed  of  crushed  stone  and 
asphaltic  cement,  and  l^-inch  surface  of 
sheet  asphalt,  all  to  be  done  according  to  the 
plans  and  specifications, — ^that  it  is  the  pur- 
pose and  intention  of  the  defendant  city  to 
levy  against  the  abutting  property,  includ- 
ing the  property  of  this  plaintiff,  the  cost  of 
the  construction  of  said  improvement,  and 
the  defendant  city  will  so  cause  said  im- 
provement to  be  constructed,  and  assess- 
ments made,  as  aforesaid,  against  the  prop- 
erty of  this  plaintiff,  for  the  improvement 
aforesaid,  unless  restrained  by  this  court." 


The,  only  portion  of  the  plans  and  speci- 
fications material  to  be  considered  reads  as 
follows:  '*In  removing  the  old  pavement, 
care  must  be  taken  not  to  injure  the  founda- 
tion. All  places  in  the  surface  of  the  founda- 
tion, more  than  2|  inches  below  the  finished 
grade  of  the  pavement,  shall  be  filled  with 
new  concrete  mixed  with  one  part  Portland 
cement  to  four  parts  clean  river  sand. 
Where  old  concrete  is  too  high,  it  shall  be 
cut  down  to  2}  inches  below  the  finished 
grade  of  the  pavement." 

It  will  be  noticed  from  the  foregoing 
statements  that  there  is  no  fact  controversy 
here,  and  that  but  one  question  is  presented, 
and  that  is:  Whether  or  not  the  proposed 
improvements  or  contemplated  work  cor^ti- 
tutes  a  reconstruction,  such  as  is  provided 
for  and  authorized  in  §  792  of  the  Code,  or 
whether  it  constitutes  a  repair  merely  of  the 
pavement,  as  originally  constructed,  and  this 
is  the  only  question  here  presented  to  this 
court  for  its  determination. 

The  statute  provides  (§  792) :  "Cities 
shall  have  power  to  improve  any  street,  high- 
way, avenue,  or  alley  by  grading,  parking, 
curbing,  paving,  graveling,  macadamizing, 
and  guttering  the  same,  or  any  part  thereof, 
and  to  provide  for  the  making  and  recon- 
struction of  such  street  improvements,  and 
to  assess  the  cost  on  abutting  property  as 
provided  in  this  chapter." 

Upon  the  hearing  in  the    court    below, 


from  a  pavement,  and  the  laying  of  new 
asphalt  upon  the  old  concrete  base,  consti- 
tute a  repair  or  a  reconstruction  of  the  pave- 
ment. The  general  rule,  however,  seems 
to  be  in  accord  with  FucHS  v.  Gedab  Rapids, 
that  if  the  surface  is  entirely  relaid  the 
work  constitutes  reconstruction,  rather  than 
repair.  This  rule  is  supported  by  the  fol- 
lowing cases:  Field  v.  Chicago,  and  Bush 
V.  Peoria,  supra;  People  ex  rel.  Bull  v. 
Buffalo,  62  App.  Div.  167,  66  N.  Y.  Supp. 
163,  affirmed  in  166  N.  Y.  604,  69  N.  E. 
1128;  Barber  Asphalt  Paving  Co.  v.  Muchen- 
berger,  106  Mo.  App,  47,  78  S.  W.  280. 

The  improvements  in  the  above  cases 
were  as  follows:  In  Field  v.  Chicago  the 
macadam  roadway  was  cleaned,  rolled,  and 
leveled,  and  eovered  with  a  6i-inch  layer 
of  broken  limestone  and  crushed  granite; 
in  Bush  v.  Peoria  the  asphalt  and  binder 
course  were  removed  from  a  6-inch  concrete 
base,  and  a  pavement  2i  inches  thick,  con- 
sisting of  a  new  binder  course  and  wearing 
surface  of  asphalt,  was  laid  upon  the  old 
foundation,  which  was  partially  renewed; 
in  People  ex  rel.  Bull  v.  Buffalo  the  asphalt 
was  removed  from  a  6-inch  concrete  founda- 
tion, which  was  replaced  with  new  con- 
crete where  necessary,  and  a  new  binder 
course  and  wearing  surface  of  asphalt  was 
laid  upon  the  old  foundation  (the  decision, 
however,  being  based  upon  the  provisions  of 
the  charter,  as  noted  under  the  first  division 
of  this  note) ;  in  Barber  Asphalt  Paving 
44  L.R.A.(N.S.) 


Co.  V.  Muchenberger  the  asphalt  was  re- 
moved from  the  old  concrete  base,  which 
was  replaced,  leveled,  and  filled,  so  as  to 
make  an  even  surface,  and  a  pavement  was 
laid  thereon,  consisting  of  a  binder  course 
and  a  wearing  surface  of  asphalt,  each  1^ 
inches  thick. 

On  the  other  hand,  are  the '  cases  of 
American  Bonding  Co.  v.  Ottumwa,  70  C. 
C.  A,  270,  137  Fed.  672,  and  Covington  v. 
Bullock,  126  Ky.  236,  103  S.  W.  276,  which 
are  very  similar  to  the  cases  above  cited, 
and  are  apparently  in  confiict  with  the  de- 
cisions therein  and  also  with  the  case  of 
FucHS  V.  Cedab  Rapids. 

In  American  Bonding  Co.  v.  Ottumwa, 
8upra»  it  was  held  that  the  improvements 
made  constituted  repairs  only,  and  did  not 
amount  to  reconstruction,  although  they 
were  as '  follows :  A  2- inch  surface  of  as- 
phalt, which  had  become  worn  and  rotten, 
was  entirely  removed,  and  upon  the  old 
6-inch  concrete  base  was  laid  a  1-inoh  binder 
course  and  an  asphalt  surface  of  1^  inches; 
the  cost  of  the  original  work  amounted  to 
about  $34,000,  and  the  cost  of  the  improve- 
ments to  about  $21,000.  The  court  seemed 
to  take  the  position  that  the  entire  pave- 
ment must  be  rebuilt,  including  the  con- 
crete foundation,  in  order  to  make  the  work 
one  of  reconstruction.  It  was  said  that  the 
original  work  was  in  a  sense  a  unit;  that 
"it  was  to  construct  a  pavement,  the  base 
of  which  was  to  be  6  inches  of  hard  concrete. 
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plaintiff's  petition  was  dismissed;  the  court 
having  found  that  the  work  contemplated 
constituted  a  reconstruction  of  the  pave- 
ment, as  contemplated  by  the  statute,  and 
came  within  the  provisions  of  the  statute 
authorising  an  assessment,  for  the  costs 
thereof,  against  abutting  property.  It  will 
be  noticed  that  this  statute  does  not  author- 
ize the  city  to  assess  the  cost  of  mere  re- 
pairs against  abutting  property.  To  bring 
the  city  within  the  provisions  of  this  stat- 
ute, and  to  authorize  the  city  to  assess, 
against  abutting  property  owners,  the  cost 
of  the  contemplated  improvements,  it  must 
appear  that  the  work  proposed  constitutes  a 
reconstruction  of  such  street  improvements, 
as  distinguished  from  a  repair  of  the  orig- 
inal construction. 

To  "repair"  presupposes  the  existence  of 
the  thing  to  be  repaired;  thus  we  say  the 
thing  needs  repairing;  l^e  thing  is  out  of 
repair ;  and  so,  when  we  speak  of  repairs,  we 
assume  that  the  thing  to  be  repaired  is  in 
existence,  and  the  word  "repair"  contem- 
plates an  existing  structure  or  thing  which 
has  become  imperfect  by  reason  of  the  ac- 
tion of  the  elements,  or  otherwise;  and 
when  we  repair,  we  restore  to  a  sound  or 
good  state,  after  decay,  waste,  injury,  or 
partial  destruction,  the  existing  structure 
or  thing  which  needs  to  be  restored  to  its 
original  condition,  or,  in  other  words,  we 
'^PPlyj  ii^  the  original   existing  structure, 


that  which  is  lost  or  destroyed,  and  thereby 
restore  it  to  the  condition  in  which  it  orig- 
inally existed,  as  near  as  may  be. 

Reconstruction  presupposes  the  nonexist- 
ence of  the  thing  to  be  reconstructed,  as  an 
entity;  that  the  thing,  before  existing,  has 
lost  its  entity;  and  "reconstruction"  is  de- 
fined as  follows:  "To  construct  again;  to 
rebuild;  to  restore  again  as  an  entity  the 
thing  which  was  lost  or  destroyed" — and  it 
is  apparent  that  the  legislature  meant  by 
the  word  "reconstruct"  to  rebuild  (that  is, 
t9  construct  again  the  thing  which,  as  an  en- 
tity, has  been  lost  or  destroyed) ;  and  the 
fact  that  in  reconstruction  some  of  the  ma- 
terial or  parts  which  entered  into  the  com- 
position of  the  original  entity  are  used  does 
not  deprive  it  of  its  designation  of  a  recon- 
structed thing.  To  illustrate :  If  a  house  is 
completely  torn  down,  and  its  entity  as  a 
house  destroyed,  the  fact  that  no  material 
was  used  in  rebuilding  except  what  had  for- 
merly been  in  the  building  as  originally  con- 
structed would  not  justify  one  in  saying, 
wishing  to  speak  correctly,  that  the  house 
was  repaired,  but  rather  that  it  was  rebuilt, 
or  reconstructed. 

Let  us  turn  now  to  the  stipulation  made 
by  the  parties,  hereinbefore  referred  to,  and 
see  how  this  part  was  originally  construct- 
ed, and  what  its  condition  was  at  the  time 
of  the  proposed  improvement,  and  what  im- 
provements were  proposed  to  be  made  on 


with  a  li-inch  surface  of  asphalt,  with  stone 
curbing.  These  constituted  the  work  of  con- 
struction. Reconstruction  is  'to  construct 
again,  to  rebuild,  to  remodel,  to  form  again 
or  renew.'  It  would  therefore  follow  that 
to  constitute  a  work  of  reconstruction  of 
the  pavement  would  involve  the  rebuilding 
of  the  whole  unit,  including  the  concrete 
foundation  as  well  as  the  asphalt  surface, 
to  say  nothing  of  the  curbing.  Whereas  the 
thing  done  by  the  city  was  to  cure  the  de- 
terioration, owing  to  the  rottenness  of  the 
material  employed  and  bad  workmanship, 
whereby  what  remained  of  the  surface  did 
not  possess  sufficient  cohesion  to  admit  of 
patchwork,  necessitating  simply  relaying 
this  portion  of  the  structure,  leaving  all 
the  rest  intact.  If,  as  it  must  be  conceded, 
it  would  have  been  repair  to  have  dug  out, 
throughout  the  length  of  the  street,  the 
holes  in  the  surface,  and  relaid  them  with 
new  asphalt,  no  matter  how  multitudinous 
the  holes  or  thin  the  partition  walls  be- 
tween them  and  the  relaid  portions,  it  must 
be  a  distinction  without  a  difference  in  mak- 
ing a  continuous  surface,  if  that  was  essen- 
tial 'to  restore  to  a  sound  or  good  state 
after  decay,  injury,  dilapidation,  or  partial 
destruction.' " 

Also  in  the  case  of  Govinj^n  v.  Bullock, 
supra,  an  improvement  consisting  of  the  re- 
moval of  a  3-inch  surface  of  asphalt  from 
A  concrete  base  6^  inches  deep,  and  resur- 
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facing  the  same  with  asphalt,  was  held  to 
be  a  repair  only.  The  court  said:  "In 
the  case  before  us  the  entire  foundation  of 
the  street  was  left  intact;  two  thirds  and 
more  of  its  depth  remained.  The  curbing 
remained  unaltered;  the  principal  part  of 
the  street,  so  far  as  the  cost  and  work  of 
construction  is  concerned,  was  not  disturbed 
by  the  work  done  under  the  ordinance  in 
question.  It  can  hardly  be  said  that  a  street 
is  reconstructed  when  more  than  two  thirds 
of  the  old  work  is  left  intact,  and  the  new 
work  consists  in  merely  removing  some  de- 
cayed and  worn  material  from  the  surface  of 
the  street,  and  replacing  it  with  new  mater- 
ial." 

.  In  Jones  v.  Plummer,  137  Mo.  App.  337, 
118  8.  W.  109,  it  was  held  that  macadamiz- 
ing was  reconstructed  rather  than  repaired, 
where  the  old  foundation  of  stones,  8  to  10 
inches  in  depth,  was  left  intact,  and  upon 
it  a  new  layer  of  gravel  was  laid  in  place 
of  the  old  layer,  which  had  become  worn, — 
the  decision  turning  upon  the  meaning  of 
the  work  "macadamizing,"  which  the  court 
held  did  not  necessarily  include  a  stone 
foundation,  but  that  it  was  "macadamizing" 
if  broken  stone  was  laid  upon  either  a  hard 
or  a  soft  foundation. 

See  also  the  cases  of  Robertson  v.  Omaha 
and  McCaffrey  v.  Omaha,  under  heading 
"Use  of  similar  material,"  supra. 

R.  K.  H. 
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said  street  by  the  city.  As  to  the  first  prop- 
osition, it  appears  that  in  1901  the  street  in 
front  of  plaintiff's  property  was  paved  witli 
asphalt,  and  thereafter  known  as  an  asphalt 
pavement;  that  it  consisted  of  a  4-inch 
foundation  of  concrete,  with  a  1-inch  binder 
course  composed  of  crushed  rock  and  as- 
phaltic  cement,  and  on  top  thereof  a  2-inch 
wearing  surface  of  sheet  asphalt.  Second, 
that  the  sheet  asphalt  wearing  surface  upon 
said  pavement,  at  the  present  time,  is  so 
disintegrated,  decayed,  and  worn  out  as  to 
render  the  pavement  unfit  for  public  travel. 
Third,  that  the  wearing  surface  and  binder 
course  now  remaining  upon  the  original  con- 
crete base  of  4  inches  are  to  be  fully  removed, 
and  a  new  surface,  to  be  constructed  upon 
the  original  concrete  base,  to  consist  of  1- 
inch  binder  course  to  be  composed  of  crushed 
stone  and  asphaltic  cement,  and  a  l§-inch 
surface  of  sheet  asphalt.  The  necessity  for 
the  work  was  determined  by  the  city,  and 
with  this  determination  we  have  nothing  to 
do.  The  question,  therefore,  is.  Do  the 
facts  so  stipulated  by  the  parties  show  such 
a  destruction  of  the  asphalt  pavement  that 
the  contemplated  improvement  constitutes  a 
reconstruction,  or  simply  a  repair  thereof? 

We  hold  that  these  facts  show  a  destruc- 
tion of  the  original  pavement  as  an  entity; 
that  the  work  contemplated  involves  a  re- 
construction of  the  same  upon  the  founda- 
tion upon  which  the  original  structure 
rested.  And  we  hold  this  for  the  following 
reasons :  First.  The  city  had  a  right  to  deter- 
mine the  public  necessity  for  this  work ;  that 
it  was  a  public  necessity;  and  they  did  so 
determine.  Second.  The  city  had  a  right  to 
determine  how  this  public  necessity  shoul(t 
be  met,  and  how  the  work  should  be  done  to 
meet  this  necessity.  Third.  That  the  work 
contemplated  involves  the  destruction  of  the 
entire  original  structure  except  the  founda- 
tion. Fourth.  That  the  contemplated  im- 
provement is  a  new  and  original  structure 
upon  i;he  old  foundation.  Fifth.  That  the 
work  of  rebuilding  on  the  old  foundation  is 
a  reconstruction  of  the  asphalt  pavement 
heretofore  existing.  And  we  further  hold 
that,  being  a  reconstruction,  the  cost  there- 
of was  property  assessable  against  the  abut- 
ting property. 

Now  let  us  see  what  the  authorities  have 
to  say  on  this  proposition.  You  take  the 
case  of  Roberteon  v.  Omaha,  found  in  55  Neb. 
718,  44  L.RJ^.  634,  76  N.  W.  442.  In  that 
case  the  street  was  paved  with  cedar  block 
laid  on  a  concrete  foundation;  that  the 
pavement  had  become  in  such  a  dilapidated 
and  worthless  condition  that  it  was  unfit  for 
travel;  and  an  ordinance  was  passed  declar- 
ing ^hc  necessity  existed — that  is,  a  public 
necessity — for  repaving  that  portion  of  the 
street,  and  thereafter  another  ordinance  was 
44  L.RA.(N.S.) 


passed  for  repaving  said  street  by  removing 
the  cedar  blocks  from  the  concrete  paving, 
and  replacing  them  with  vitrified  brick,  and 
the  contract  was  duly  let  to  so  do,  which 
work  was  fully  performed,  and  the  improve- 
ments so  made  accepted  by  the  city.  And 
thereafter  a  special  tMsessment  was  made 
to  meet  the  cost  of  said  improvement,  and  a 
suit  was  instituted  to  prevent  the  levy  of 
said  special  taxes,  and  it  was  urged  in  that 
case  that  the  work  was  not  a  repavement  of 
the  street,  but  was  merely  a  repair  of  an 
existing  pavement,  and  that  the  city  itself 
was  liable  therefor,  and  that  it  possessed 
no  authority  to  impose  a  special  assessment 
against  the  real  estate  of  the  plaintiff  to 
pay  the  same.  The  court  says:  "This  con- 
tention is  grounded  upon  the  single  fact 
that  the  concrete  foundation  of  the  former 
cedar  block  pavement  waa  utilized  in 
making  the  improvement  in  controversy. 
The  entire  wearing  surface  of  wood  of  the 
old  pavement  was  removed,  .  .  .  and 
the  mere  using  of  the  old  base  of  concrete 
did  not  constitute  a  work  of  'ordinary  re- 
pair,' within  the  meaning  and  contempla- 
tion of  the  statute."  The  statute  referred 
to  in  this  decision,  after  authorizing  the 
levy  and  collection  of  special  taxes  and  as- 
sessments upon  the  lots  or  pieces  of  .ground 
abutting  upon,  or  adjacent  to,  any  street  to 
defray  the  costs  and  expenses  of  improving 
and  repairing  said  street,  declares:  ''That 
the  abo^e  provision  shall  not  apply  to  ordi- 
nary repair  of  streets,  which  shall  be  paid 
out  of  the  general  fund  of  the  city."  See 
also  Jones  v.  Plummer,  137  Mo.  App.  337, 
118  S.  W.  109.  See  also  Field  v.  Chicago, 
198  111.  224,  64  N.  E.  840;  also  McCaffrey 
V.  Omaha,  72  Neb.  583,  101  N.  W.  261.  See 
also  Barber  Asphalt  Paving  Co.  v.  Muchen- 
berger,  105  Mo.  App.  47,  78  S.  W.  280,  where- 
in it  is  held:  "In  performing  a  contract 
for  a  street  improvement,  the  old  asphaltum 
was  removed,  and  the  old  concrete  base  was 
replaced  by  new  material,  where  necessary. 
Where  no  concrete  existed,  new  concrete  was 
used  not  more  than  6  inches  in  depth,  and 
the  finished  surface  was  made  to  conform 
to  a  plane  parallel  with,  and  3  inches  below, 
the  finished  surface  of  the  pavement.  Where- 
ever  the  earth  where  the  new  concrete  was 
used  was  soft  and  spongy,  it  was  dug  up 
and  repaired.  Wherever  the  concrete  base 
then  in  place  was  below  a  point  parallel  to 
3  inches  below  the  finished  surface  of  the 
pavement,  new  concrete  was  laid  on  the  old 
so  as  to  bring  its  surface  up  to  such  paral- 
lel ;  and  wherever  such  base  was  above  such 
point,  it  was  cut  down  to  the  same  parallel. 
In  addition,  a  binder  course  of  bituminous 
concrete,  1}  inches  think,  composed  of  clean 
and  broken  stone,  was  laid  on  the  concrete 
base,  and  on  this  foundation  a  compressed 
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asphalt  wearing  surface  1^  inches  thick  was 
placed.*'  It  was  held  that  the  work  so  done 
was  not  repairs;  that  it  was  not  an  ordinary 
repair  of  the  street. 

As  bearing  upon  the  question  as  to 
whether  or  not  the  contemplated  improve- 
ment constituted  a  reconstruction,  and  not  a 
repair,  we  submit  the  case  of  Bush  y.  Peoria, 
215  111.  515,  74  N.  E.  797.  This  case  was  an 
appeal  from  a  judgment  entered  in  the 
county  court  of  Peoria  county  confirming  a 
special  assessment  levied  under  the  author- 
ity of  an  ordinanoe  of  the  city  for  the  im- 
provement of  a  portion  of  Moss  avenue,  in 
that  city,  to  be  paid  for  by  special  assess- 
ment on  the  property  benefited.  The  court 
in  that  opinion  said:  "But  a  single  ques- 
tion is  presented  by  the  record,  which  is. 
Does  this  ordinance  provide  for  a  local  im- 
provement, or  only  for  the  repair  and  main- 
tenance of  a  local  improvement  previously 
made  at  the  expense  of  the  owners  of  prop- 
erty abutting  thereon?"  It  appears  that  in 
1891  this  avenue  was  graded,  curbed,  and 
paved  at  the  expense  of  the  owners  of  abut- 
ting property;  that  the  pavement  consisted 
of  a  concrete  base  5  inches  in  thickness,  upon 
which  were  laid  a  binder  course  and  a  wear- 
ing surface  of  asphalt.  The  ordinanoe  under 
which  this  work  was  attempted  provided: 
"That  the  .  .  .  old  asphalt  pavement 
(surface  coat  and  cushion  coat)  and  refuse, 
down  to  the  concrete  foundation  lying  there- 
under, be  entirely  removed,  and  a  new 
asphalt  pavement  2^  inches  thick,  consist- 
ing of  a  binder  course  li  inches  thick,  and 
a  wearing  surface  H  inches  thick,  be  laid 
down  in  the  place  of  the  said  old  asphalt 
pavement  and  refuse,  and  that  the  said  old 
concrete  foundation  ...  be  the  founda- 
tion for  the  new  asphalt  pavement."  The 
court  in  deciding  this  case  said:  "A  ques- 
tion of  fact  is  therefore  presented  by  this 
record,  whether  the  improvement  ordered  to 
be  made  is  merely  an  ordinary  repair  of  the 
avenue,  or  whether  the  work  is  that  of  re- 
construction or  rebuilding," — and  the  court 
said:  "We  find,  in  the  record,  evidence 
showing  that  the  pavement  was  full  of  holes 
in  the  surface  material ;  that  the  asphaltum 
was  worn  down  from  its  original  thickness 
of  2^  inches  to  ^  inch  in  some  places,  and 
to  1  inch  in  other  places,  making  the  sur- 
face of  the  roadway  uneven;  that  it  has 
age-cracks  in  many  places,  and  that  the 
asphaltum  had  disintegrated  in  many  dif- 
ferent areas,  in  both  the  wearing  surface 
and  the  binder  course,  from  whioh  holes  and 
breaks  have  extended  through  to  the  con- 
crete foundation."  The  court  further  says 
that  "it  was  within  the  scope  of  the  power 
possessed  by  the  city  to  determine  whether 
it  was  practicable  to  attempt  to  maintain 
the  street  by  repairing  it  or  whether  a  new 
44.  L.R.A.(N.S.) 


pavement  was  required.  The  fact  that  the 
foundation  on  which  the  existing  pavement 
had  been  laid  was  to  be  availed  of  as  the 
foundation  for  the  asphalt  surface  of  the 
new  pavement  did  not  make  the  work  nec- 
essarily one  of  repair  only.  ...  If  the 
foundation  .  .  .  would  serve  as  a  sound 
and  substantial  base  on  which  to  rest  the 
proposed  new  asphaltum  surfacing,  there  is 
.  .  .  no  reason  why  the  same  should  be 
excavated  and  destroyed,  instead  of  being 
used  in  putting  down  the  new  pavement  on 
the  street."  See  Farraher  v.  Keokuk,  111 
Iowa,  310,  82  N.  W.  773. 

On  the  whole  record,  we  think  the  judg- 
ment of  the  court  was  right,  and  should  be 
affirmed;  therefore  it  is  affirmed. 


KENTVCKY  COURT  OF  APPBAIiS. 

HARY  BELLE  WALDEN,  Appt, 

V. 

M.  A.  WHEELER. 

(153  Ky.  181,  154  S.  W.  1088.) 

Sale   —   food   —   unfitness  —  original 
luickages  —  liability. 

A  retailer  of  mill  feed  in  original  pack- 
ages is  not  liable  for  injury  to  the  cattle 
of  a  customer  because  of  glass  in  the  food, 
if  the  customer  did  not  rely  on  his  judg- 
ment as  to  the  fitness  of  the  food,  and  he 
had  made  no  inspection  of  the  material  and 
had  no  notice  of  its  unfitness. 

(March  28,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Whitley  County 
in  defendant's  favor  in  an  action  brouglit 
to  recover  damages  for  injury  to  plaintiff's 
cattle  from  glass  in  mill  feed  furnished  by 
defendant  to  plaintiff.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Xote.  —  The  general  subject  of  implied 
warranty  of  fitness  upon  sale  of  food  is  dis- 
cussed in  the  notes  to  McQuaid  v.  Ross,  22 
L.R.A.  195,  and  Farrell  v.  Manhattan  Mar- 
ket Co.  15  L.R.A. (N.S.)  884. 

Generally,  as  to  liability  of  dealer  for 
personal  injuries  from  article  not  obviously 
dangerous,  see  note  to  Clement  v.  Rom- 
meck,  13  L.R.A.(N.S.)  382.     • 

As  to  liability  of  manufacturer,  packer, 
or  vendor  to  persons  not  in  privity  of  con- 
tract, for  injury  from  defects  in  article 
sold,  see  note  to  Tomlinson  v.  Armour  &, 
Co.  19  L.R.A. (N.S.)   923. 

Other  notes  on  analogous  questions  are 
referred  to  in  the  Index  to  Notes  under 
the  title,  "Negligence,"  subdivision,  "Neg- 
ligence of  seller  or  manufacturer." 
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MesBrs.  R.  S.  Rose  and  R.  Ij.  Pope,  for 

appellant: 

Where  a  dealer  contracts  to  supply  an 
article  in  which  he  deals,  which  is  to  be 
applied  to  a  particular  purpose,  so  that  the 
buyer  necessarily  trusts  to  the  judgment 
of  the  dealer  or  seller,  there  is  an  implied 
warranty  that  it  shall  be  fit  or  reasonably 
suitable  for  the  purpose  for  which  it  is  to 
be  applied. 

Gardner  v.  Winter,  117  Ky.  384,  63  L.RA. 
647,  78  S.  W.  143;  Lawson,  Contr.  §  57,  sub. 
sec.  8;  Parsons,  Ck)ntr.  586,  587;  Gachet  v. 
Warren,  72  Ala.  288;  Pacific  Guano  Co.  v. 
Mullen,  66  Ala.  582;  Miller  v.  Gaither,  3 
Bush,  152;  Shaw  v.  Smith,  45  Kan.  334,  II 
L.RA.  681,  25  Pac.  886;  Johnson  v.  SprouU, 
50  Mo.  App.  121;  Shatto  v.  Abernethy,  35 
Minn.  538,  29  N.  W.  325;  Sims  v,  Howell, 
49  Ga.  620;  Best  v.  Flint,  58  Vt.  543,  56 
Am.  Rep.  570,  5  Ail.  192;  Little  v.  G.  E. 
Van  Syckle  &  Co.  116  Mich.  480,  73  N.  W. 
554;  Benjamin,  Sales,  §§987,  988;  Houk  v. 
Berg,  —  Tex.  Civ.  App.  — ,  105  S.  W.  1176; 
Mechem,  Sales,  §§  1356,  1357;  Needham  v. 
Dial,  4  Tex.  Civ.  App.  141,  23  S.  W.  240; 
Coyle  V.  Baum,  3  Okla.  695,  41  Pac.  389; 
Cooley,  Torts,  562;  Sutherland,  Damages, 
1491,  1513;  Parks  v.  O'Connor,  70  Tex.  385, 
8  S.  W.  104. 

Messrs.  Tye  A  Slier  for  appellee. 

Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

M.  A.  Wheeler  was  running  a  country 
store,  and  also  a  sawmill.  Mary  Belle 
Walden  was  hauling  logs  to  the  sawmill 
with  her  ox  team  for  him,  and  was  getting 
out  of  the  store  mill  feed  for  her  cattle. 
One  evening  her  son  came  by  the  store, 
and  got  five  bags  of  mill  feed,  reaching  home 
after  dark  with  it.  They  opened  one  of  the 
bags  and  fed  the  cattle  that  night  out  of 
it.  The  next  morning  the  cattle  were  sick; 
the  result  was  one  of  them  died,  and  the 
others  were  more  or  less  injured.  On  cut- 
ting open  the  one  that  died,  glass  was  found 
in  its  stomach,  which  had  caused  its  death. 
Upon  examination  of  the  mill  feed  it  was 
found  that  there  was  the  same  glass  in 
three  bags  of  the  mill  feed;  the  other  two 
bags  being  all  right.  Wheeler  had  bought 
the  mill  feed  from  the  Jellico  Grocery  Com- 
pany, a  wholesale  dealer,  and  it  had  bought 
it  from  the  manufacturer  in  Louisville,  the 
Louisville  Cereal  Mill  Company.  Wheeler 
received  the  mill  feed  in  100  pound  sacks, 
securely  tied  or  sewed  with  metal  tags  upon 
thiem,  and  he  delivered  the  sacks  to  Mrs. 
Walden's  son  as  he  received  them,  without 
opening  them  or  inspecting  the  contents. 
He  used  the  same  feed  for  his  own  cattle, 
and  she  had  gotten  it  from  him  often  before, 
but  there  had  never  been  any  trouble  up  to 
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that  time.  She  brought  this  suit  against 
him  to  recover  damages,  alleging  that  he 
sold  her  five  sacks  of  mill  feed  to  be  fed 
to  her  cattle;  that  at  the  time  she  pur- 
chased it  he  knew  it  was  bought  for  that 
purpose;  that  the  mill  feed  contained  large 
quantities  of  ground  glass;  that  she  had  no 
opportunity  to  inspect  the  mill  feed,  and 
that  the  glass  was  so  mixed  with  it  when 
the  defendant  sold  it  to  her  that  its  pres- 
ence could  fiot  be  reasonably  discovered,  and 
that  it  would  kill  whatever  live  stock  it 
was  fed  to;  that  she  believed  and  relied  on 
the  fact  that  he  would  sell  her  such  feed 
only  as  was  fit  and  wholesome  for  her  stock ; 
and  that  she  had  been  damaged  in  the  sum 
of  $205.  No  express  warranty  was  pleaded. 
The  petition  is  framed  entirely  on  the 
ground  that  the  defendant  sold  an  impure 
mill  feed,  knowing  the  purpose  for  which  it 
was  to  be  used,  and  that  the  mill  feed,  in 
consequence  of  the  glass  in  it,  was  unfit  for 
the  purpose  for  which  it  was  sold.  An  an- 
swer was  filed  by  the  defendant  in  which  he 
traversed  the  allegations  of  the  petition. 
The  case  came  on  for  trial  before  a  jury; 
the  court  instructed  the  jury,  in  substance, 
that,  if  the  defendant  failed  to  exercise 
ordinary  care  to  furnish  the  plainti£f  such 
mill  feed  as  was  suited  to  feed  cattle,  they 
should  find  for  her;  otherwise  they  should 
find  for  the  defendant.  The  jury  found  for 
the  defendant,  and,  the  plaintiflf's  petition 
having  been  dismissed,  she  appeals. 

Under  the  evidence,  the  instruction  of  the 
court  was  equivalent  to  a  peremptory  in- 
struction to  the  jury  to  find  for  the  defend- 
ant, for  there  was  no  evidence  of  negligence 
on  his  part.  He  had  bought  the  mill  feed 
from  a  regular  dealer,  and  sold  it  in  the 
original  packages  just  as  he  received  it,  as 
the  purchaser  knew,  without  making  any 
representation  about  it;  the  fact  being  that 
both  of  them  had  used  the  same  feed  before, 
and  one  knew  as  much  about  it  as  the  other. 
It  is  insisted  that  the  court  misinstructed 
the  jury,  and  that  tmder  the  evidence  the 
court  should  have  told  the  jury  that  the  de- 
fendant, in  selling  the  mill  feed  to  be  fed 
to  cattle,  impliedly  warranted  it  to  be  fit 
for  the  purpose  for  which  it  was  sold.  This 
is  practically  the  only  question  raised  on 
the  appeal.  The  precise  question  is  new  in 
this  state,  and  we  have  found  the  author- 
ities on  the  subject  unusually  confiicting. 

In  Blackstone's  Commentaries  it  is  said 
that,  in  contracts  for  provisions,  it  is  al- 
ways implied  that  they  are  wholesome,  and 
that,  if  they  be  not,  an  action  for  deceit  lies 
against  the  vendor.  3  Bl.  Com.  166.  In 
Chitty  on  Contracts  it  is  said  that,  in  con- 
tracts for  the  sale  of  provisions  by  dealers 
and  common  traders  in  provisions,  there  is 
an  implied  warranty  that  they  are  whole- 


1913. 


WALDEN  V.  WHEELER, 


699 


some.  Chitty,  Contr.  419.  '  Similar  state- 
ments  are  made  in  other  text-books;  but 
in  Benjamin  on  Sales  it  is  pointed  out  that 
the  cases  turned  on  the  scienter  of  the  sell- 
er, or  on  the  peculiar  duty  of  vintners,  brew- 
ers, butchers,  and  cooks  under  an  English 
statute  passed  in  the  reign  of  Henry  III. 
See  2  Benjamin,  Sales,  §§  1006,  1007.  There 
is  a  later  English  statute  passed  in  the  reign 
of  Queen  Victoria,  but  that  is  not  applica- 
ble here,  and  we  have  no  statute  on  the 
subject.  It  would  seem  that  in  some  of  the 
American  cases  there  was  a  misconception  of 
Blackstone's  meaning,  as  he  says  an  action 
for  deceit  will  lie;  and  in  an  action  for  de- 
ceit the  gist  of  the  action  is  the  acienter. 
In  other  words,  it  would  seem  that  the  court 
in  these  cases  overlooked  the  fact  that  the 
English  statute  applied  only  to  certain 
classes  of  persons  whb  furnish  meat  and 
drink  to  persons.  But  in  some  of  the  cases 
the  rule  is  broadly  maintained  on  the  ground 
of  public  policy;  but  it  is  held  that  it  does 
not  apply  to  water  (see  Mechem,  Sales,  §§ 
1356-1369),  and  some  of  the  cases  have  lim- 
ited it  to  food  intended  for  human  use.  See 
note  to  McQuaid  v.  Ross,  22  L.R.A.  196;  Far- 
rell  V.  Manhattan  Market  Go.  16  L.R.A. 
(N.S.)  884,  and  note  (198  Mass.  271,  126  Am. 
St.  Rep.  436,  84  ^.  E.  481, 16  Ann.  Gas.  1,076, 
21  Am.  Neg.  Rep.  142)  ;  Gold  Ridge  Min. 
Go.  T.  Tallmadge,  102  Am.  St.  Rep.  602,  and 
note  page  623  (44  Or.  34,  74  Pac.  326). 

In  Jones  v.  Murray,  3  T.  B.  Mon.  83,  the 
action  was  brought  by  one  dealer  against 
another  dealer,  and  the  court  held  that  it 
eould  not  be  maintained  in  the  absence  of 
an  express  warranty  or  deceit.  In  Goyle  v. 
Baum,  3  Okla.  696,  41  Pac.  389,  the  plaintiff 
bought  oats  from  a  dealer  who  handled  both 
oats  and  castor  beans.  By  his  negligence, 
the  oats  and  the  castor  beans  had  become 
mixed,  and  as  a  result  the  plaintiff's  horses 
were  killed.  The  defendant  was  held  liable. 
But  the  jury  in  that  case  found  as  a  fact 
that  the  defendant  was  negligent.  In  Houk 
V.  Berg,  —  Tex.  Giv.  App.  — ,  106  S.  W. 
1176,  the  plaintiff  bought  bran  to  feed  to  his 
horses,  which  was  poisonous,  and  the  horses 
died.  The  dealer  was  held  liable  by  the 
circuit  court,  and  was  given  judgment  over 
against  the  nuuaufacturer.  On  appeal  the 
judgment  was  affirmed  by  the  court  of  civil 
appeals  of  Texas.  On  the  other  hand,  in 
Julian  V.  Laubenberger,  16  Misc.  646,  38 
N.  Y.  Supp.  1062,  it  was  held  that  a  dealer 
who  sells  to  a  customer  food  in  a  sealed  can 
does  not  impliedly  warrant  that  it  is  whole- 
«ome.  In  that  case  the  New  York  supreme 
court  said:  "The  law  cannot  be  so  unrea- 
sonable as  to  inject  into  a  contract  what 
neither  party  had,  or  could  have  had,  in 
mind  at  the  time  the  contract  was  made. 
Now,  it  has  been  stated  above,  the  reason 
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for  the  rule  entirely  ceases  in  a  case  like 
the  one  under  consideration.  In  the  prog- 
ress of  affairs,  the  manner  of  preparing  and 
selling  food  has  come  to  that  condition  that 
everybody  purchasing  ought  to  be  presumed 
to  know  that  the  retail  merchant  who  sells 
to  the  consumer  food  sealed  in  cans,  and 
with  which  he  has  no  connection  other  than 
as  conduit  between  packer  and  the  consumer, 
has  no  superior  means  of  knowing  the  con- 
tents of  the  can  than  the  purchaser  has, 
and  in  that  event,  if  the  purchaser  desires 
to  protect  himself,  he  may  ask  for  an  in- 
vestigation at  the  time  of  purchasing,  or  he 
may  get  an  express  warranty  as  to  the 
quality  of  the  goods,  and,  if  he  fails  to  do 
this,  the  maxim  of  oaveat  emptor  must  ap- 
ply. If,  knowing  this,  he  purchases  canned 
goods,  opens  them,  and  uses  them  without 
inspection,  and  without  special  means  of 
knowing  whether  the  contents  are  whole- 
some or  not,  he  is  not  protected  by  an  im- 
plied warranty  on  the  part  of  the  vendor." 
It  seems  to  us  that  this  is  a  sound  rule,  and 
that  where  a  dealer  sells  to  his  customer 
an  article  in  the  original  package  in  which 
it  is  put  up  by  the  manufacturer,  and  the 
customer  knows  as  much  about  the  article 
as  the  dealer,  and  buys  it  without  any  rep- 
resentation from  the  dealer  or  reliance 
upon  his  judgment,  knowing  that  there  has 
been  no  inspection  of  it  by  the  dealer,  there 
is  no  implied  warranty,  although  the  dealer 
knows  that  the  customer  buys  it  to  feed  his 
cattle.  There  are  not  a  few  cases  holding 
that  where  the  customer  buys  an  article  in 
reliance  upon  the  judgment  of  the  dealer, 
and  the  dealer  knows  this,  there  is  an  im- 
plied warranty,  if  the  selection  of  the  food 
is  left  to  him.  See  cases  above  cited.  But 
there  seems  to  be  no  good  reason  why  this 
rule  should  be  applied  to  sales  of  mill  feed 
in  the  original  package,  where  the  dealer 
does  not  make  the  selection,  and  the  pur- 
chaser does  not  rely  upon  his  judgment. 

In  Randall  v.  Newson,  L.  R.  2  Q.  B.  Div. 
102,  46  L.  J.  Q.  B.  N.  S.  269,  36  L.  T.  N.  S. 
164,  26  Week.  Rep.  313,  23  Eng.  Rul.  Gas. 
480,  it  was  pointed  out  that,  speaking  ac- 
curately, the  question  is  not  a  matter  of 
implied  warranty,  but  of  implied  condition 
in  the  sale  of  articles  intended  for  food. 
This  distinction  was  recognized  in  Murchie 
V.  Gornell,  166  Mass.  60,  14  L.R.A.  492,  31 
Am.  St.  Rep.  626,  29  N.  E.  207;  Leavitt  v. 
Fiberloid  Go.  196  Mass.  440,  16  L.R.A.(N.S.) 
866,  82  N.  E.  682.  In  other  words,  if  an 
article  is  sold  for  food,  and  is  unfit  for  food, 
the  condition  is  broken,  and  the  contract 
fails.  We  are  unwilling  to  go  beyond  this 
in  the  case  before  us.  The  question  of  the 
liability  of  the  manufacturer  is  not  pre- 
sented; but  the  defendant  having  acted  in 
good  faith,  and  being  guilty  of  no  negli- 
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gence,  we  see  no  reason  for  holding  him  lia- 
ble for  the  loss  of  the  cattle.    See  Peaslee- 
Gaulbert  Co.   v.  McMath,   148  Ky.  265,  39 
LJLA.(N.S.)  465,  146  S.  W.  770. 
Judgment  affirmed. 


KESSTVOKY    COURT    OF    APPBAIiS. 

H.  P.  HAWKINS,  Appt, 

V. 

ALFALFA  PRODUCTS  COMPANY  et  al. 
152  Ky.  152,  153  S.  W.  201.) 

Bin  of  lading  —  draft  afiralnst  —  lia- 
bility of  discounting  bank. 

1.  A  bank  which  discounts  a  draft  with 
bill  of  lading  attached  is  not,  in  the  ab- 
sence of  bfl^  faith,  answerable  to  the 
drawee  for  the  performance  of  the  consign- 
or's contract. 

Attachment  —  proceeds  of  draft  »  ac- 
tion by  drawee. 

2.  The  drawee  of  a  draft  with  bill  of 
lading  attached  cannot,  in  case  the  con- 
signment does  not  comply  with  the  con- 
tract, attach  the  proceeds  of  the  draft  in 
the  hands  of  the  collecting  bank,  to  make 
good  his  loss  on  account  of  the  inferiority 
of  the  consignment. 

(February  11,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  McCracken  Coim- 
ty  in  favor  of  the  defendant  bank  in  an 
action  brought  to  recover  damages  for 
breach  of  contract  in  the  sale  of  goods,  in 
which  plaintiff  attached,  in  the  hands  of 
the  collecting  bank,  the  moneys  paid  it  for 
a  draft  drawn  for  the  purchase  price.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Campbell,  Jr.,  for  appellant: 

The  indorsement  of  the  bill  of  lading  to 
the  bank  is  merely  a  transfer  of  the  prop- 
erty which  it  represents,  and  in  no  sense 
is  the  bill  of  lading  placed  upon  the  footing 
of  a  bill  of  exchange,  or  negotiable  to  the 
extent  that  an  innocent  holder  is  protected 
against  infirmities  in  the  property  repre- 
sented or  defenses  that  may  be  interposed. 

Douglas  V.  People's  Bank,  86  Ky.  176,  9 
Am.  St.  Rep.  276,  5  S.  W.  420. 

Note. —  The  general  question  as  to  the 
liability  of  an  assignee  of  a  bill  of  lading 
with  draft  attached  is  treated  in  the  notes 
to  Finch  v.  Gregg,  49  L.R.A.  679;  Haas  v. 
Citizens'  Bank,  1  L.R.A.(N.S.)  242;  Mason 
V.  Nelson,  18  L.RA.(N.S.)  1221,  and  Cos- 
mos Cotton  Co.  V.  First  Nat.  Bank,  32 
L.R.A.(N.S.)  1173.  See  also  the  later 
case,  Central  Mercantile  Co.  v.  Oklahoma 
State  Bank,  33  L.R.A.(N.S.)  954. 
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The  Fremont  National  Bank,  in  accept- 
ing the  delivery  of  the  property  to  it,  repre- 
sented by  the  bill  of  lading,  not  only  ac- 
cepted the  property  in  its  then  condition, 
but  assumed  the  contract  and  the  property, 
and  should  be  held  liable  for  a  failure  to 
deliver  the  character  of  property  covered  by 
^he  contract. 

Searles  Bros.  v.  Smith  Grain  Co.  80  Miss. 
688,  32  So.  287;  Miller  v.  American  Nat. 
Bank,  76  Miss.  84,  23  So.  430;  Landa  v.  Lat- 
tin  Bros.  19  Tex.  Civ.  App.  246,  46  S.  W. 
48;  Columbian  Nat.  Bank  v.  White,  65  Mo. 
App.  679;  Finch  v.  Gregg,  126  N.  C.  176,  49 
L.RJ^.  679,  35  S.  E.  251. 

Mr.  J.  D.  Mocqnot  for  appellees. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Ha/Wkins,  purchased  from 
the  appellee  Alfalfa  Products  Company,  a 
Nebraska  corporation,  a  carload  of  meal. 
The  contract  of  purchase  stipulated  thai 
the  meal  should  be  delivered  to  him  in 
good  order  at  Paducah,  Kentucky.  The  Al- 
falfa Products  Company  delivered  in  the 
state  of  Nebraska,  to  the  railroad  compa- 
ny, the  carload  of  meal  ordered  by  Hawkins, 
and  received  from  the  railroad  company  a 
bill  of  lading  therefor.  This  bill  of  lading 
showed  that  the  meal  was  consigned  to  the 
Alfalfa  Products  Company,  Paducah,  Ken- 
tucky, and  stipulated  that  H.  P.  Hawkins 
should  be  notified.  In  other  words,  it  was 
that  character  of  bill  of  lading  commonly 
known  as  a  ''shipper's  order  bill  of  lading." 
When  the  alfalfa  company  received  from 
the  railroad  company  the  bill  of  lading,  it 
drew  its  draft  for  M30,  the  purchase  price 
of  the  meal,  on  H.  P.  Hawkins,  payable 
to  the  Freemont  National  Bank,  and  then 
attached  the  draft  to  the  bill  of  lading 
and  discounted  the  draft  to  the  bank, 
with  the  bill  of  lading  as  collateral  se- 
curity. Hawkins  paid  to  the  bank  in 
Paducah,  to  which  the  bill  of  lading  and 
draft  had  been  sent  for  collection  by  the 
Freemont  bank,  the  amount  of  the  draft, 
and  took  possession  of  the  bill  of  lading. 
After  obtaining  the  bill  of  lading,  which  he 
could  not  secure  until  he  paid  the  draft,  he 
examined,  for  the  first  time,  the  carload  of 
meal,  and  discovered  that  it  was  worthless. 

As  the  bill  of  lading  stipulated  that  before 
the  property  covered  by  it  was  delivered  to 
or  inspected  by  the  consignee,  the  bill  of  lad- 
ing should  be  surrendered  to  the  carrier, 
Hawkins  had  no  opportunity  to  leam  of  the 
condition  of  the  meal  until  he  obtained  the 
bill  of  lading  upon  the  payment  of  the  draft; 
but  when  he  discovered  the  worthless  condi- 
tion of  the  meal,  he  immediately  brought 
suit  against  the  Alfalfa  Products  Company 
and  the  Freemont  National  Bank,  and  at- 
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tached,  in  the  hand  of  the  collecting  bank, 
the  money  he  had  paid  it  for  the  draft; 
his  right  to  attach  the  proceeds  of  the 
draft  being  rested  on  the  ground  that  the 
bank  was  responsible  to  him  for  the  per- 
formance of  his  contract  with  the  alfalfa 
company,  and  therefore  liable  to  him  in 
damages  in  the  amount  of  the  draft. 

In  answer  to  this  suit,  the  Freemont  Na- 
tional Bank  averred  that  it  did  not  sell  or 
deliver  to  Hawkins  the  carload  of  meal,  and 
was  not  the  owner  or  in  possession  of  the 
carload  of  meal  at  any  time,  except  as  the 
owner  and  holder  of  the  bill  of  lading  given 
for  same.  It  further  averred  "that,  by  vir- 
tue of  the  discounting  and  sale  of  said  draft 
to  it  by  the  Alfalfa  Products  Company,  it 
had  a  lien  upon  the  said  carload  of  meal 
and  upon  the  proceeds  of  said  draft,  for  the 
satisfaction  and  payment  of  the  said  sum 
of  $429.55,  paid  by  it  in  discounting  of  said 
draft  and  bill  of  lading."  It  further  says 
that,  at  the  time  of  the  payment  of  the  said 
draft,  on  the  21st  day  of  March,  1912,  to  the 
First  National  Bank  of  Paducah,  by  plain- 
tiff, the  plaintiff  had  no  lien  upon  said  car- 
load of  meal,  or  upon  the  proceeds  of  said 
draft,  and  that  it  did  have  a  lien  upon  all 
of  the  proceeds  of  said  draft  and  the  money 
paid  in  satisfaction  therefor,  for  the  sum 
of  $429.55,  which  said  lien  was  prior  and 
superior  to  the  claims  of  all  persons  what- 
soever, including  the  plaintiff  herein,  and 
that  it  is  entitled  to  the  proceeds  of  the 
draft  as  against  the  attachment  sued  out  by 
the  plaintiff  herein. 

Some  evidence  was  taken  by  the  parties; 
but,  as  there  is  really  no  issue  of  fact  in- 
volved in  the  case,  it  is  not  necessary  to  no- 
tice the  evidence.  We  may,  however,  ob- 
serve that  the  evidence  does  not  show  that 
the  bank  had  any  information  of  the  condi- 
tions of  the  contract  between  the  alfalfa 
company  and  Hawkins,  or  that  there  was 
any  collusion  or  bad  faith  in  the  transac- 
tion, so  far  as  it  was  concerned.  It  simply 
discounted  the  draft  and  took  the  bill  of  lad- 
ing as  collateral  security  in  the  ordinary 
and  usual  course  of  banking  business.  It  had 
no  contract  relations  with  reference  to  the 
meal  with  Hawkins,  or  anything  to  do  with 
the  quantity  or  quality  of  the  meal  shipped 
to  him  by  the  alfalfa  company. 

When  the  case  came  on  for  hearing,  the 
court  adjudged  that  the  lien  of  the  Free- 
mont National  Bank  was  superior  to  the  at- 
tachment lien  of  Hawkins,  and  directed  the 
garnishee  to  pay  the  proceeds  of  the  draft 
to  the  Freemont  bank.  On  this  appeal  it  is 
insisted  by  counsel  for  Hawkins  that  the 
Freemont  National  Bank,  in  accepting  the 
bill  of  lading,  which  not  only  transferred  to 
it  during  transit  the  title,  but  the  construc- 
tive possession  of  the  meal,  obliged  itself  to 
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deliver  the  meal  according  to  the  terms  of 
the  contract  between  Hawkins  and  the  Al- 
falfa Products  Company;  or,  in  other  words, 
assumed  the  contract  and  took  the  place  of 
the  Alfalfa  Products  Company  in  the  trans- 
action; and  hence  Hawkins  had  the  right 
to  subject  to  his  claim  for  damages  for 
breach  of  contract,  the  money  he  paid  in 
satisfaction  of  the  draft  to  compensate  him 
for  the  injury  he  sustained  by  the  delivery 
to  him  of  the  worthless  carload  of  meal. 
For  the  Freemont  National  Bank,  the  argu- 
ment is  made  that  it  was  not  a  party  to  the 
contract  between  Hawkins  and  the  alfalfa 
company,  and  had  nothing  to  do  with,  and 
knew  nothing  about,  the  condition  of  th<t 
carload  of  meal;  that  it  simply  discounted 
the  draft  drawn  by  the  alfalfa  company  on 
Hawkins,  which  was  secured  by  the  pledge 
of  the  bill  of  lading;  that  it  had  no  con- 
tractual relations  with  Hawkins,  and  did 
not  warrant  or  guarantee  the  quantity  or 
quality  of  the  meal,  or  in  an^  manner  as- 
sume the  performance  of  the  contract. 

If  the  Freemont  National  Bank,  by  its  ac- 
ceptance of  the  bill  of  laaing  as  security  for 
the  money  it  advanced  on  the  draft,  put  it- 
self in  the  attitude  of  guarantying  the  con- 
tract made  between  Hawkins  and  the  alfalfa 
company,  or  assumed  the  obligation  of  per- 
forming this  contract,  the  attachment  lien 
of  Hawkins  was  undoubtedly  damaged  by 
the  breach  of  contract  in  the  full  amount 
paid  for  the  draft.  On  the  other  hand,  if 
the  acceptance  by  the  Freemont  National 
Bank  of  the  bill  of  lading  as  security  for  the 
money  advanced  on  the  draft  did  not  have 
the  effect  of  substituting  it  to  the  obliga- 
tions assumed  by  the  alfalfa  company  in  its 
contract  with  Hawkins,  or  of  creating  any 
contract  relations  between  it  and  Hawkins, 
except  such  as  might  arise  in  the  collection 
of  the  draft,  Hawkins  could  not  rely  on  the 
breach  of  contract  made  with  the  alfalfa 
company,  to  defeat  the  collection  of  the 
draft,  or  look  to  the  bank  for  compensation 
for  the  damage  he  sustained;  his  remedy 
being  a  suit  against  the  alfalfa  company. 

The  rights  and  liability  of  the  assignee  of 
a  bill  of  lading  with  a  draft  attached,  as  in 
this  case,  have  been  before  us  several  times; 
but  in  no  one  of  the  cases  was  the  exact 
question  here  presented  involved. 

In  Petitt  &  Co.  v.  First  Nat.  Bank,  4 
Bush,  334,  the  controversy  was  between  a 
bank  that  had  discounted,  for  the  coi^- 
signor  and  seller  of  goods,  a  draft  drawn 
on  the  purchaser  and  consignee,  and  taken 
the  bill  of  lading  for  the  goods  as  collateral 
security  for  the  payment  of  the  draft,  and 
an  attaching  creditor  of  the  consignor,  who 
insisted  that  his  attachment  lien  on  the 
goods  before  their  delivery  to  the  consignee 
was  superior  to  the  lien  of  the  bank  hold- 
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ing  the  draft  with  the  bill  of  lading  at- 
tached. It  was  held  that  the  lien  of  the 
bank  holding  the  draft  and  bill  of  lading 
was  superior  to  the  lien  of  the  attaching 
creditor. 

Douglas  y.  People's  Bank,  86  Ky.  176,  9 
Am.  St.  Rep.  276,  6  S.  W.  420,  involved  a 
controversy  between  the  carrier  and  the 
holder  of  the  bill  of  lading  transferred  to 
secure  a  draft  discounted  for  the  consignor, 
with  the  bill  of  lading  as  collateral  se- 
curity, and  grew  out  of  the  fact  that  the 
carrier  delivered  the  goods  to  a  third  party, 
who  presented  to  it,  as  it  claimed,  the  bill 
of  lading.  In  the  course  of  the  opinion  the 
court,  in  discussing  the  character  of  bills 
of  lading  and  the  rights  of  the  holders 
thereof,  said:  "Such  transfer  of  the  bill  of 
lading  is  regarded  as  equivalent  to  invest- 
ing the  pledgee  with  the  actual  possession 
of  the  property.  Such  pledge  does  not  in- 
vest the  pledgee  with  title  to  the  prop- 
erty. The  title  remains  in  the  pledgeor. 
But  the  pledgee  acquires  a  lien  upon  the 
property  for  the  security  of  his  debt;  and 
this  lien,  as  long  as  he  retains  possession 
of  the  property,  either  actual  or  symbolical, 
is  a  legal  lien  which  is  paramount  to,  and 
will  therefore  prevail  against,  any  prior 
equities  existing  on  behalf  of  third  parties, 
of  which  the  pledgee  had  no  notice,  or  of 
which  he  was  not  required  by  law  to  take 
notice." 

In  Sabel  v.  Planters'  Nat.  Bank,  110  Ky. 
299,  61  S.  W.  367,  the  contest  was  between 
a  bank  to  whom  the  consignor  of  goods  had 
delivered  the  bill  of  lading  as  security  for  a 
draft,  and  a  creditor  who  had  levied  an  at- 
tachment on  the  goods  after  they  reached 
the'  point  of  destination,  but  before  they 
had  been  accepted  by  or  delivered  to  the 
consignee.  Holding  that  the  lien  of  the 
bank  was  superior  to  that  of  the  attach- 
ing creditor,  the  court  said:  "The  hides,  be- 
ing in  the  constructive  possession  of  the 
bank  as  pledgee,  could  not  be  levied  upon 
under  the  attachment  of  appellees.  They 
therefore  acquired,  by  their  attachment,  no 
valid  lien  upon  the  property,  and  it  was 
properly  restored  to  the  pledgee,  from 
whom  it  had  been  wrongfully  taken." 

In  Temple  Nat.  Bank  v.  Louisville  Cotton 
Oil  Co.  26  Ky.  L.  Rep.  518,  82  S.  W.  253,  the 
contest  was  also  between  a  bank  that  had 
discounted  a  draft  for  the  consignor  with 
the  bill  of  lading  attached,  and  a  creditor 
of  the  consignor  who  had  levied  an  attach- 
ment on  the  goods  described  in  the  bill  of 
lading,  and  it  was  again  held  that  the  lien 
of  the  bank  was  superior  to  the  lien  of  the 
attaching  creditor.  A  like  conclusion  was 
reached  in  Bank  of  New  Roads  v.  Kentucky 
Ref.  Co.  27  Ky.  L.  Rep.  646,  85  S.  W.  1103. 

It  will  be  observed  that  in  all  these  cases, 
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except  the  Douglas  Case,  the  controversy 
was  between  an  attaching  creditor  of  the 
consignor  and  seller,  and  the  owner  of  the 
draft,  with  the  bill  of  lading  attached;  the 
issue  being  which  had  the  prior  equity. 
Here  the  contest  is  directly  between  the 
consignee  and  purchaser  on  the  one  side, 
and  the  owner  and  holder  of  the  draft,  with 
the  bill  of  lading  attached,  on  the  other, 
and  involves  the  contract  relations  between 
the  purchaser  and  the  transferee  of  the  bill 
of  lading. 

While  the  cases  we  have  referred  to  can- 
not be  regarded  as  controlling  the  disposi- 
tion of  this  case,  there  are  many  from  other 
courts    that   do;    but,   before   referring   to 
some  of  the  representative  cases  that  sus 
tain   the  judgment   below,   we   will   notice 
the    authorities   relied    on   by   counsel    for 
Hawkins.       The   principal  case   is   Searles 
Bros.  V.  Smith  Grain  Co.  80  Miss.  688,  32 
So.  287.    The  opinion  in  that  case,  which 
was  rested  entirely  on  the  case  of  Landa  v. 
Lattin  Bros.  19  Tex.  Civ.  App.  246,  46  S.  W. 
48,   fully   supports   the   position   taken   by 
counsel.    In  that  case  the  Mississippi  court 
held  that  a  bank  buying  a  draft  from  the 
shipper,  with  a  bill  of  lading  attached  to 
secure  it,  became  responsible  for  the  per- 
formance of  the  contract  between  the  buyer 
and  the  seller  of  the  goods  mentioned  in 
the   bill    of   lading,   and    hence,   when   the 
buyer  and  consignee  paid  the  draft  and  took 
possession  of  the  goods,  he  had  a  right,  up- 
on finding  that  they  did  not  come  up  to  the 
contract,  to  maintain  an  action  against  the 
holder  and  owner  of  the  draft  for  a  breach 
of  his  contract  with  the  seller,  and  to  at- 
tach the  money  he  paid  on  the  draft  in  the 
hands  of  the  collecting  bank  to  seciurc  him 
in  the  damages  growing  out  of  the  bresch 
of   the  contract.     We   find,  however,  that 
Landa  v.  Lattin  Bros,  was  impliedly,  if  not 
expressly,  overruled  by  the  Texas  court  in 
S.  Blaisdell,  Jr.  Co.  v.  atizens'  Nat.  Bank, 
96  Tex.  626,  62  L.RJL.  968,  97  Am.  St.  Rep. 
944,  76  8.  W.  292;  First  Nat.  Bank  v.  Min- 
eral Wells  &  L.  P.  Street  R.  Co.  —  Tex.  dv. 
App.  — ,  133  S.  W.  1099.    In  these  cases  the 
court  held,  in  substance,  that  a  bank,  in 
purchasing  a  draft  with  bill  of  lading  at- 
tached, did  not  assume  the  contract  between 
the  seller  and  the  buyer,  or  become  respon- 
sible to  the  buyer  for  a  breach  of  its  con- 
ditions, and  so  the  buyer  could  not  main- 
tain an  action  for  a  breach  of  his  contract 
against  the  owner  of  the  draft,  or  attach 
the  money  he  had  paid  for  the  draft.    The 
case  of  Finch  v.  Gregg,  126  N.  C.  176,  49 
L.RJL.  679,  36  S.  E.  251,  also  relied  on  by 
counsel,  was  overruled  in  Mason  v.  A.  E. 
Nelson  Cotton  Co.  148  N.  C.  492,  18  LltA. 
(N.S.)   1221,  128  Am.  St.  Rep.  635,  62  S.  E. 
625.    Haas  v.  Citizens'  Bank,  144  Ala.  562, 
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I  LJIJL.(N.S.)  242,  113  Am.  St.  Rep.  61,  39 
So.  129,  also  giving  support  to  the  con- 
tention of  counsel,  was,  in  effect,  overruled 
in  Cosmos  Cotton  Co.  v.  First  Nat.  Bank, 
171  Ala.  392,  32  L.RJiL.(N.S.)  1173,  54  So. 
621,  Ann.  Cas.  1913  B,  42. 

The  result  of  this  change  of  position  on 
the  part  of  the  Texas,  North  Carolina,  and 
Alabama  courts  puts  these  courts  in  line 
with  the  current  of  opinion,  which  is  that 
the  holder  of  the  draft  is  not  liable  for  a 
breach  of  the  contract  between  the  seller 
and  the  buyer,  and  the  buyer  cannot  re- 
claim, from  the  hold-er  of  the  draft,  the 
money  paid  for  the  property.  This  leaves 
the  Mississippi  court,  so  far  as  our  investi- 
gation goes,  alone  in  holding  to  the  doctrine 
that  a  bank  discounting  for  the  seller  a 
draft  with  a  bill  of  lading  attached  as- 
sumes the  position  of  the  seller  in  his  con- 
tract with  the  buyer,  and  becomes  respon- 
sible to  the  buyer  for  the  seller^s  breach  of 
contract.  Goetz  v.  Bank  of  Kansas  City, 
119  U.  S.  551,  30  L.  ed.  515,  7  Sup.  Ct.  Rep. 
318;  Tolerton  &  S.  Co.  v.  Anglo-California 
Bank,  112  Iowa,  706,  50  L.R.A.  777,  84  N. 
W.  930;  Lewis  v.  Small,  117  Tenn.  168,  6 
L.RA.(N.S.)  887,  119  Am.  St.  Rep.  994,  96 
S.  W.  1051;  Central  Mercantile  Co.  v.  Okla- 
homa State  Bank,  83  Kan.  504,  33  L.R.A. 
<N.S.)  954,  112  Pac.  114.  But,  aside  from 
the  cases  in  conflict  with  the  views  an- 
nounced by  the  Mississippi  court,  we  are 
not  disposed  to  adopt  the  reasoning  of  that 
court.  We  think  the  fundamental  error  in 
the  position  assumed  by  it  consists  in  the 
fact  that  it  seeks  to  make  the  transferee  of 
the  bill  of  lading  liable  for  the  performance 
of  a  contract  that  he  had  no  part  in  mak- 
ing, andjio  connection  with. 

The  transfer  of  the  bill  of  lading  does 
not  transfer  the  contract  between  the  seller 
and  the  buyer,  or  in  any  manner  affect  the 
rights  of  the  parties  to  that  contract.  Cox 
V.  Central  Vermont  R.  Co.  170  Mass.  129, 
49  X.  E.  97.  The  transferee  of  a  bill  of 
lading  only  acquires  title  during  transit  to 
the  goods  for  which  the  bill  of  lading  was 
issued,  in  the  condition  they  were  at  the 
time  of  its  issue.  His  acceptance  of  the 
bill  of  lading  as  security  for  a  loan  does 
not  create  any  contract  relation  between 
him  and  the  consignee,  or  make  him  either 
a  guarantor  or  a  warrantor  of  the  quality 
or  quantity  of  the  goods,  or  impose  on  him 
the  duty  of  undertaking  that  they  will  be 
delivered  in  good  order.  In  short,  the  trans- 
fer of  a  bill  of  lading  is  nothing  more  or 
less  than  a  constructive  delivery  to  the 
transferee  of  the  goods  mentioned  in  it. 
The  transferee,  with  the  bill  of  lading  in 
his  possession,  has,  in  the  eyes  of  law,  the 
possession  of  the  goods  until  they  are  de- 
livered to  the  consignee.  The  Carlos  F. 
Roses,  177  U.  S.  656,  44  L.  ed.  929.  20  Sup. 
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Ct.  Rep.  803;  Means  v.  Bank  of  Randall, 
146  U.  S.  620,  36  L.  ed.  1107,  18  Sup.  Ct.  Rep. 
186. 

In  paying  the  draft  and  taking  pos- 
session of  the  goods,  the  right  of  the  buyer 
to  enforce  compliance  with  his  contract  by 
the  party  with  whom  the  contract  was 
made  is  unimpaired;  and,  to  the  party  with 
whom  the  contract  was  made,  he  must  look 
for  damages  for  its  breach.  If  the  goods  do 
not  fulfil  the  contract,  the  buyer  must  look 
to  the  seller  for  compensation  or  recoup- 
ment and  if  they  are  damaged  in  transit 
by  the  fault  of  the  carrier,  he  must  look  to 
the  carrier  for  indemnity. 

When  the  buyer  in  a  case  like  this  pays 
the  draft,  the  transaction  between  him  and 
the  owner  and  holder  of  the  draft  is  a 
closed  incident.  His  acceptance  of  the  draft 
creates  a  new  and  independent  contract,  and 
the  only  one  that  exists  between  him  and 
the  bank;  and,  when  he  has  paid  the  draft, 
this  contract  is  fully  executed,  and  the  bank 
released  from  all  liability  to  him.  The  buy- 
er can  neither  attach  the  money  paid  on  the 
draft,  nor  maintain  an  action  against  the 
owner  of  the  draft  for  a  breach  of  the  con- 
tract committed  by  the  seller.  Of  course,  if 
the  buyer  could  attach  the  money  paid  on 
the  draft,  he  could  likewise,  after  paying 
the  draft,  and  without  seeking  to  hold  the 
money  by  attachment,  bring  an  independent 
action  against  the  owner  of  the  draft,  and 
substitute  him  to  the  full  liability  of  the 
seller  for  a  breach  of  the  contract. 

To  impose  upon  the  transferee  of  a  bill 
of  lading,  who  takes  it  in  good  faith,  for  a 
valuable  consideration,  the  duty  of  fulfill- 
ing the  contract  between  the  seller  and  the 
buyer,  would  impair,  if  not  destroy,  the 
value  of  bills  of  lading  as  instruments  of 
trade  and  commerce,  in  the  transaction  of 
which  they  play  so  useful  a  part.  No  bank 
would  feel  safe  in  advancing  or  lending 
money  on  a  bill  of  lading,  if  the  law  bur- 
dened it  with  the  performance  of  the  con- 
tract between  the  seller  and  the  buyer,  that 
it  was  not  a  party  to. 

It  may  be  true  to  some  extent,  as  argued 
by  counsel,  that,  if  the  buyer  is  compelled 
to  pay  the  draft  before  he  can  obtain  the 
attached  bill  of  lading  and  inspect  the 
goods,  it  will  subject  him  to  probable  loss, 
and,  in  the  case  of  a  nonresident  seller, 
leave  him  without  a  convenient  forum  in 
which  to  recover  the  damage  he  has  sus- 
tained by  the  seller's  failure  to  deliver  the 
goods  according  to  contract.  But  this  cir- 
cumstance should  not  be  permitted  to  lead 
to  the  adoption  of  a  rule  that  would  work 
infinitely  more  harm  than  the  occasional 
damage  resulting  from  a  breach  of  the  con- 
tract. 

The  judgment  is  affirmed. 
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JOHN  STOEHR 

V. 

•     JACKSON  J.  PAYNE  et  al.,  Appts. 

(—  La.  — ,  61  So.  206.) 

Municipal  ordinance  —  construction  ^ 
intoxication  in  public  places. 

1.  A  town  ordinance  which  prohibits 
drunkenness  in  the  streets,  alleys,  and  pub- 
lic places  of  the  town,  and  wii^in  sight  of 
such  places,  prescribes  no  rule  of  sobriety 
to  be  observed  b^  persons  within  their  own 
doors,  or  by  their  guests  so  situated. 

Arrest  —  municipal  ordinance  —  pro- 
fanity. 

2.  Where  a  town  ordinance  prohibits 
cursing,  swearing,  and  the  use  of  boister- 
ous and  indecent  language  within  the  cor- 
porate limits,  a  town  marshal  is  within  his 
rights  in  entering  a  building  from  which 
such  language  may  be  heard  through  a  win- 
dow opening  upon  an  alley  used  as  a  thor- 
oughfare, in  order  to  suppress  the  disturb- 
ance; and,  under  an  ordinance  imposing  a 
penalty  therefor,  he  may  arrest  the  pro- 
prietor of  the  place,  or  other  persons  who 
resist  or  interfere  with  him  in  the  discharge 
of  that  function. 

Same  —  assault  —  liability. 

3.  But  where,  in  such  case,  the  marshal  is 
accompanied  by  a  deputy,  and  they  are  each 
heavier  and  more  powerful  than  the  person 
whom  they  arrest,  and  together  can  readily 
handle  him  without  beatin?  him  on  the  head 
with  a  loaded  pistol,  at  the  risk  of  killing 
him,  thereby  so  lacerating  his  scalp  as  that 
he  is  covered  with  blood,  the  marshal  by 
whom  such  unwarranted  assault  is  com- 
mitted will  be  held  liable  in  damages,  and 
there  is  no  reason  why  the  amount  of  the 
award  should  be  less  than  if  the  assault  had 
been  committed  by  a  citizen. 

(February  17,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Winn  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  an 
assault  and  battery  and  for  alleged  illegal 
arrest  and   imprisonment.     Modified. 

Statement  by  Monroe,  J.: 

This  is  an  action  in  damages  for  the  al- 
leged illegal  arrest,  brutal  treatment,  and 
false  imprisonment  of  the  plaintiff  by  the 
town  marshal  and  his  deputy.  It  appears 
from  the  evidence  that  plaintiff  is  a  baker, 
thirty-two  years  old,  with  a  wife  and  fam- 
ily, and  that  he  owns   the  property   upon 

Headnotes  by  Monboe,  J. 

Note.  —  Generally,  as  to  liability  of  an 
officer  for  making  an  arrest,  see  note  in  51 
L.R.A.  193,  which  is  supplemented  by  the 
note  in  42  L.R.A.(N.S.)  69. 
44  L.R.A.(N.S.) 


and  in  which  his  bakery  is  conducted,  and 
some  additional  land  in  the  same  square,  in 
the  town  of  Winnfield;  that  the  building^ 
has  a  frontage  to  the  westward  on  Bevill 
street  of  30  feet,  extends  back  (to  the  east- 
ward) 60  feet,  and  leaves  a  strip  of  land  10 
feet'  wide  on  the  north  side,  which  serves  as 
an  alley  or  passageway  between  plaintiff's 
property  line  and  the  rear  of  the  building 
of  the  Comrade  Printing  Office,  which  fronts, 
to  the  northward,  on  Main  street,  and  ex- 
tends back  65  feet.  With  the  exception  of 
the  two  buildings  mentioned,  there  is  none 
other  in  the  square,  which  is  said  to  meas- 
ure 210  feet  on  each  side,  save  a  church, 
which  is  in  the  rear  of  the  bakery  and 
printing  office,  and  was  closed  at  the  time  of 
the  occurrences  out  of  which  this  suit  has 
arisen.  There  were  two  rooms  in  plaintiff's 
building  fronting  on  the  street;  that  to  the 
northward  being  his  "shop,"  and  that  to  the 
southward  being  occupied  by  a  tenant  as  a 
restaurant,  to  which,  in  the  rear,  there  was 
attached  a  small  kitchen.  Immediately  in 
the  rear  of  plaintiff's  shop  was  a  room  in 
which  was  his  oven,  and  on  the  south  side 
of  the  oven  room,  behind  the  kitchen  of  the 
restaurant,  was  another  room  in  which  he 
mixed  his  dotigh  and  did  other  work  per- 
taining to  his  business.  At  about  5  o'clock 
in  the  afternoon  of  Saturday,  August  19, 
1911,  when  plaintiff  and  his  helper  had  be- 
gun work  on  his  Saturday  night's  baking, 
several  of  his  friends  dropped  in,  one  after 
another,  and  one  of  them  brought  with  him 
a  bottle  containing  some  whisky,  of  which 
they  partook  from  time  to  time.  Two  mem- 
bers of  the  party  retired  within  a  little 
while,  and  one  of  said  three,  who  remained 
in  an  attempt  to  exhibit  his  .skill  or 
strength  in  the  handling  of  an  empty  bar- 
rel, allowed  the  barrel  to  fall  on  the  show 
case  in  the  shop,  thereby  breaking  the  show 
case  and  attracting  the  attention  of  the 
town  marshal,  who  went  into  the  shop,  and 
warned  those  who  were  there  to  be  quiet 
and  go  home.  Plaintiff  was,  however,  at- 
tending to  his  bread  at  the  time,  and  did 
not  see  the  marshal  or  know  of  his  visit, 
and  the  breaking  of  the  show  case  was  a 
matter  between  him  and  his  friend,  which 
does  not  appear  to  have  troubled  him,  and 
does  not  figure  any  further  in  this  case. 
His  three  friends  withdrew  to  the  room  in 
the  rear  of  the  shop,  and,  though  plaintiff's 
work  prevented  his  participating  with  them 
beyond  passing  in  and  out  of  the  room,  and 
joining  them  in  one  toddy,  he  was  interest- 
ed that  they  should  enjoy  themselves,  and 
about  8  o'clock,  perhaps,  ordered  something 
for  them  to  eat  from  his  neighbor  and  ten- 
ant, the  restaurateur.  In  the  meanwhile 
the  marshal  had  made  his  rounds,  and,  re- 
turning to  the  neighborhood  of  the  bakery. 
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decided  that  he  had  better  pay  it  another 
visit.  He  and  his  deputy,  whom  he  met  at 
that  time,  went,  therefore,  into  the  alley 
forming  part  of  plaintiff's  lot,  and  upon 
which  there  opens  a  window  from  the  room 
behind  the  shop,  and  from  what  he  saw  and 
heard  by  looking  and  listening  through  the 
window  he  concluded  that  plaintiff's  guests 
were  not  drunk,  but  nearly  so,  and  that 
they  were  using  profane  and  obscene  lan- 
guage, which  it  seemed  to  him  might  be 
heard  "anywhere  around  on  that  street,'' 
and  he  and  his  deputy  went  around  and  en- 
tered the  place  by  way  of  the  front  door, 
and,  passing  through  the  shop,  entered  the 
room  in  the  rear,  in  which  he  found  two  of 
the  party  remaining,  whom  he  told  that, 
unless  they  behaved  themselves,  he  would 
put  them  in  jail,  and  while  he  was  so  threat- 
ening them  the  plaintiff,  whom  he  had  not 
before  seen,  came  in  (from  the  room  in 
which  he  had  been  handling  his  dough ) ,  and 
the^  marshal's  testimony  as  to  what  then 
occurred  proceeds  as  follows:  ''He  passed 
right  tolerable  close  to  me,  and  said:  'Damn 
you,  got  out  of  here.  You  have  got  no  right 
in  here.  These  arc  my  guests,  and  I  will 
protect  them  in  my  own  house.'  I  was  sur- 
prised at  what  he  said,  and  I  said:  'John,  I 
have  got  as  much  right  in  here  to  stop  a 
disturbance  as  I  have  on  the  street,  and 
ti&Gee  boys  agreed  once  to  go  home,  and 
they  haven't  done  it,  and  now,  If  they  don't 
stop  this  disturbance  in  this  house,  I  am  go- 
ing to  put  them  in  jail,  and,  if  you  inter- 
fere with  me,  I  will  put  you  in  there.'  At 
this  time  Mr.  Brewer  [the  deputy]  stepped 
in  between  us,  and  said  about  the  same 
thing  as  I  did.  .  .  .  About  that  time, 
Mr.  Stoehr  came  in  front  of  me,  and  as  he 
passed  in  front  of  me  I  took  him  by  the 
right  wrist  with  my  left  hand,  and  said, 
'John,  behave  yourself.'  I  felt  sure  he  was 
coming  with  the  intention  of  striking  me. 
He  struck  at  me  on  the  right  side  of  the 
neck.  I  was  trying  to  push  him  off  of  me, 
and  I  reached  and  pulled  my  gun  out.  I 
thought  when  he  saw  the  gun  he  would 
quit.  He  struck  at  me  once  with  the  gun 
in  my  hand,  and  then  I  struck  at  him  with 
the  gun.  I  don't  think  I  hit  him.  I  still 
held  him,  and  told  him  to  turn  me  loose. 
He  was  cursing,  and  wouldn't  do  anything 
but  rear  around  there,  and  I  struck  him 
then  and  hit  him  about  the  eye.  I  then 
turned  him  loose,  and  told  him  that  I  was 
going  to  put  him  in  jail.  He  started  out 
by  Mr.  Brewer,  and  Mr.  Brewer  got  him  by 
the  belt.  Mr.  Stoehr  flung  loose  from  him, 
and,  when  Mr.  Brewer's  hold  broke  loose, 
Mr.  Brewer  fell  through  the  partition  door. 
There  was  a  pump  standing  there,  and  Mr. 
8toehr  reached  and  got  hold  of  that  pump 
handle,  as  though  he  was  going  to  tear  it 
44  L.Rw4.(K.S.) 


loose,  and,  when  he  did  that,  I  hit  him 
again.  I  then  ran  around  and  got  him  by 
the  wrist,  and  carried  him  through  the 
front  door  to  the  jail.  Mr.  Brewer  caught 
up  with  us  and  unlocked  the  door,  and  I 
put  him  inside.  I  saw  he  was  bleeding 
some.  We  put  him  in  jail  and  locked  the 
door." 

The  witness  then  went  for  the  doctor, 
who  was  also  the  mayor,  and  found  him  on 
the  sidewalk,  and   they  returned  together. 

"Mr.  Stoehr  was  standing  at  the  door 
[the  testimony  continues].  He  was  wait- 
ing to  get  out.  Dr.  Siess  says,  'I  want  to 
see  how  bad  you  are  hurt,'  and  he  says,  'I 
am  not  hurt,  I  want  to  go  back  and  bake 
my  bread;'  but  Dr.  Siess  says,  'I  want  to 
see,  John.  You  have  got  blood  on  you,  and 
I  want  to  see  how  bad  you  are  hurt.'  He 
insisted  on  going  back  to  his  bread,  and  we 
all  three  looked  at  him, — we  had  a  light 
for  Dr.  Siess  to  see, — and  we  all  looked  at 
him,  and  he  was  begging  to  go  back  to  his 
bread,  so  Dr.  Siess  and  I  both  agreed  for 
him  to  go  back,  provided  he  would  beliave. 
Dr.  Siess  told  him  all  right,  he  could  go 
back,  if  he  would  keep  the  front  door  shut 
and  keep  those  people  out  of  there,  and  he 
would  see  about  the  thing  later,  or  some- 
thing of  that  kind.  So  he  went  back  to  his 
work." 

The  testimony  of  the  marshal  was  in  the 
main  corroborated  by  that  of  the  deputy 
marshal,  and  there  were  one  or  two  other 
witnesses  who  testified  that,  standing  where 
those  officers  stood,  near  the  window  open- 
ing upon  the  alley,  they  heard  loud  talking 
inside,  with  some  cursing  and  bad  language. 
One  of  them  testifies  that  he  does  not  think 
it  could  have  been  heard  on  the  opposite 
side  of  Bevill  street;  the  other  that  he  heard 
the  noise  on  the  opposite  side  of  the  street, 
near  the  comer  below.  We  do  not  under- 
stand any  of  the  witnesses  to  testify  that 
articulate  sounds  emanating  from  the  locua 
in  quo  could  have  been  or  were  distinguished 
anywhere  else  save  at  the  open  window 
leading  into  the  alley.  On  the  other  hand, 
on  behalf  of  plaintiff,  the  editor  and  pro- 
prietor of  the  Comrade  testified  that  he  sat 
on  his  gallery,  fronting  on  Main  street,  only 
66  feet  away,  during  the  period  of  the  al- 
leged disturbance,  and  heard  nothing;  that 
about  the  time  that  the  arrest  was  made  he 
went  back  to  his  bedroom,  which  is  opposite 
to,  and  say  15  feet  distant  from,  the  window 
in  the  bakery  building  to  which  we  have  re- 
ferred, and  began  to  undress,  when  he  heard 
a  loud  noise  proceeding  from  that  direction; 
that  he  opened  his  door  in  order  to  ascer- 
tain the  meaning  of  it,  and  heard  the  plain- 
tiff say,  "This  is  mine  property,  and  you 
can't  arrest  me  here,"  shortly  after  which 
he  heard  what  he  took  to  be  blows. 
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The  proprietor  of  the  restaurant,  which  is 
se])arated  from  the  bakery  by  a  wooden  par- 
tition, testified  that  he  heard  the  party  in 
the  bakery,  and  heard  some  profane,  but  no 
vulgar,  language,  and  that  neither  he  nor 
his  guests  were  disturbed,  and  that  the  par- 
tition is  so  thin  that  an  ordinary  conversa- 
tion can  be  heard  from  the  one  place  to  the 
other. 

A  witness  who  was  near  the  open  front  of 
a  place  of  business  immediately  across  Be- 
vill  street  from  the  bakery  testified  that  he 
heard  no  noise  or  disturbance  at  the  bakery 
until  the  iCrrest  was  made. 

Plaintiff's  version  of  the  affair  la  as  fol- 
lows: 

Q.  Just  state  how  this  assault  was  made 
upon  you. 

A.  They  coming  in  the  building,  in  my 
private  shop  where  I  paid  my  eating,  and 
he  was  talking  to  dem  fellows,  .  .  . 
and  I  looked  at  my  bread  and  came  back, 
and  asked  Mr.  Payne  what  they  wanted,  and 
he  say  he  wanted  me,  and  I  told  him  I 
would  like  to  see  the  man  that  takes  me  out 
of  my  building.  Mr.  Brewer  come  and  took 
me  by  my  arms,  and  Mr.  Payne  come  to  me 
and  took  his  gun  out,  and  started  to  knock 
me  on  the  head.  He  knocked  me  bloody, 
and  I  took  hold  of  the  slide  door  to  hold 
myself,  and  Mr.  Payne  knocked  me  about 
four  times,  and  I  left  loose,  and  they  slided 
me  through  the  shop,  .  .  .  and  then 
they  took  me  to  the  jail  and  called  Dr. 
Siess,  and  when  Dr.  Siess  came,  he  say  that 
there  is  no  danger  in  the  man,  and  he  could 
go  home. 

Q.  They  placed  you  in  the  prison  of 
WinnfieldT 

A.  Yes,  sir. 

Q.  How  long  did  you  remain  in  prison  T 

A.  Until  they  called  Dr.  Siess. 

Q.  About  how  long  was  thatT 

A.  Ten  or  fifteen  minutes.    .    .    . 

Q.  Have  you  since  been  tried  in  the  may- 
or's court? 

A.  No,  sir. 

Q.  Have  you  ever  been  tried  in  any  court 
for  any  offense  T 

A.  No,  sir. 

There  was  judgment  in  the  district  court 
in  favor  of  plaintiff  and  against  the  defend- 
ants in  solido  in  the  sum  of  $100,  with  legal 
interest  from  the  date  of  the  judgment.  De- 
fendants have  appealed,  and  plaintiff  has 
answered,  praying  for  an  increase  in  the 
amount  of  the  award. 

Messrs.  John  H.  Mathews  and  Grlsham 
&  Oglesby  for  appellants. 

Messrs.  Georice  Wear,  Jr.,  and  Earl  E. 
Kldd,  for  appellee: 

An  ofiicer  may  use  force,   but  no  more 
than  is  necessary  to  effect  an  arrest. 
44  L.RAl.(N.S.) 


Bea verts  v.  State,  4  Tex.  App.  176;  Skid- 
more  V.  State,  43  Tex.  93;  Shovlin  v.  Com. 
106  Pa.  369,  5  Am.  Grim.  Rep.  41;  Wright 
V.  Keith,  24  Me.  158;  Murdock  v.  Ripley,  35 
Me.  472;  Rhodes  v.  King,  52  Ala.  272; 
State  V.  Mahon,  3  Harr.  (DeL)  568. 

Where  an  assault  and  battery,  coupled 
with  a  false  arrest  and  false  imprisonment, 
is  shown,  and  where  it  appears  that  plain- 
tiff is  a  respectable  man  of  family,  with  an 
established  business,  and  where  such  person 
receives  painful  wounds  and  bruises  and 
considerable  loss  of  blood,  a  judgment  of 
$100  is  inadequate,  and  should  be  increased. 

Bonneval  v.  American  Coffee  Co.  127  La. 
57,  53  So.  426;  Harvey  v.  Harvey,  124  La. 
596,  60  So.  592;  Deppeart  v.  Rambotis,  115 
La.  49,  38  So.  890;  Bernard  v.  Kelley,  118 
La.  132,  42  So.  723;  Chauvin  v.  Caldwell, 
122  La.  709,  48  So.  159;  Parriconi  v.  Greco, 
115  La.  558,  39  So.  599;  Warner  v.  Talbot, 
112  La.  817,  66  L.R.A.  336,  104  Am.  St. 
Rep.  460,  36  So.  743;  Turnbow  v.  Wim- 
berly,  106  La.  259,  30  So.  747;  Munday  v. 
Landry,  51  La.  Ann.  303,  26  So.  66;  Webb 
V.  Rothschild,  49  La.  Ann.  244,  21  So.  258; 
Enders  v.  Boisseau,  52  La.  Ann.  1024,  27 
So.  646;  King  v.  Dittrich,  28  La.  Ann.  243; 
Thomas  v.  Henderson,  126  La.  292,  51  So. 
202;  Janes  v.  Wilson,  119  La.  491,  44  So. 
275. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

Counsel  for  defendants  say  that  plain- 
tiff's guests  were  violating  an  ordinance  pro- 
hibiting drunkenness  within  the  corporate 
limits  of  the  town,  but  they  have  produced 
no  such  ordinance;  that  upon  which  they 
rely  relating  only  to  drunkenness  on  the 
streets,  alleys,  and  public  places,  or  within 
sight  of  such  places,  and  not  purporting  to 
prescribe  any  rule  of  sobriety  to  be  observed 
by  people  within  their  own  doors,  or  by 
their  guests  so  situated.  They  invoke  two 
other  ordinances;  the  one  prohibiting  curs- 
ing, swearing,  and  the  use  of  boisterous  and 
indecent  language  "within  the  corporate  lim- 
its," and  the  other  imposing  a  penalty  for 
resisting  the  marshal  in  the  discharge  of  his 
duty.  None  of  the  language  referred  to  by 
defendants  and  their  witnesses  was  repeat- 
ed in  the  testimony,  which  fails  to  satisfy 
us  that  any  articulate  sounds  were  distin- 
guished beyond  the  open  window  at  which 
the  listeners  stationed  themselves,  unless, 
perhaps,  it  was  in  the  restaurant,  the  pro- 
prietor of  which  testifies  that  he  could  hear 
an  ordinary  conversation  through  the  thin 
partition  which  separated  his  place  from 
the  bakery,  and  that  he  heard  some  cursing, 
which  disturbed  neither  him  nor  his  custom* 
ers,  but  heard  no  indecent  language.  The 
plaintiff,  it  may  be  stated,  is  a  German,  asi 
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were  all  hU  guests,  save  one,  and  he  and 
they  appear  to  be  law-abiding  people,  en- 
gaged in  respectable  pursuits.  It  was  Sat- 
urday night,  and,  if  they  had  been  in  Ger- 
many, they  would  probably  have  gone  to 
some  public  garden  and  spent  the  evening, 
drinking  beer  and  singing  songs,  or  listen- 
ing to  the  music  of  others.  The  good  peo< 
pie  of  Winn  parish  do  not  approve  of  those 
things,  and  they  have  the  right  to  deter- 
mine the  question  for  themselves,  but  neith- 
er they  nor  the  people  of  the  state  have 
made  any  law  prohibiting  a  citizen  from 
entertaining  his  guests  upon  his  own  prem- 
ises in  any  decent  way  which  does  not  ob- 
trude itself  offensively  upon  the  attention 
of  others.  If  the  guests  are  young  people, 
they  may,  and  are  apt  to,  become  boister- 
ous. If  they  are  musical,  they  may  sing 
songs;  and,  for  all  that  the  law  has  to  say 
about  it,  they  may  drink  what  they  please, 
and  as  much  as  they  please,  and  indulge  in 
whatever  antics  they  find  entertaining. 
The  testimony  in  this  record,  that  one  of 
plaintiffs'  sang,  or  tried  to  sing,  a  song, 
and  that  one  of  them  was  seen  (through 
the  alley  window)  trying  to  pour  some- 
thing (perhaps  ''pop")  from  a  bottle  into 
the  mouth  of  another,  who  was  seated 
on  the  floor  or  upon  a  box,  does  not 
therefore  assist  the  defense,  but  merely 
serves  to  show  that  the  marshal,  being  in- 
fluenced by  those  matters,  misunderstood 
his  own  duty  and  the  rights  of  those  with 
whom  he  interfered.  It  is  shown,  however, 
that  the  alley  in  question,  though  part  of 
plaintiff's  lot,  is  left  open  as  a  thorough- 
fare; that  the  language  used  by  plaintiff's 
guests  was,  more  or  less,  profane  and  other- 
wise objectionable;  and  that.it  might  have 
been  heard  by  those  passing  through  the  al- 
ley. We  conclude,  therefore,  that  the  mar- 
shal was  technically  within  his  rights  in  en- 
tering the  bakery  in  order  to  suppress  the 
disturbance,  though,  as  no  one  appears  to 
have  heard  it  save  those  whose  curiosity  led 
them  to  the  window,  it  appears  to  us  that 
his  zeal  was  rather  of  the  superserviceable 
variety.  However,  since  he  was  within  the 
one  ordinance,  the  plaintiff,  in  interfering 
with  him  for  the  protection  of  his  guests, 
brought  himself  within  the  other,  which  im- 
poses a  penalty  for  resisting  or  interfering 
with  the  marshal  in  the  discharge  of  his 
duty,  and  the  marshal  had  the  right  to  ar- 
rest him.  On  the  other  hand,  the  unneces- 
sary brutality  with  which  he  was  handled 
was  wholly  inexcusable.  He  weighed  but 
140  pounds,  was  unarmed  and  half  dressed, 
whilst  the  nmrshal  weighed  160,  and  his 
deputy,  200  pounds,  and  they  were  strong, 
vigorous  men,  who  could  readily  have  mas- 
tered the  plaintiff  without  beating  him  on 
the  head  with  a  loaded  pistol,  at  the  risk  of 
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killing  him,  and  so  lacerating  his  scalp  that 
he  was  covered  with  blood.  Our  conclusion 
upon  the  whole  case  is  that  plaintiff  is  not 
entitled  to  recover  damages  for  false  ar- 
rest or  imprisonment,  but  that  $100,  the 
total  amount  allowed  by  the  district  court, 
is  inadequate  compensation  for  the  injuries 
to  his  person  and  his  feelings  resulting  from 
the  marshal's  unwarranted  assault  and  bat- 
tery. In  cases  of  assaults  committed  by 
private  citizens,  where  appreciable  physical 
injury  has  been  shown,  this  court  has  not 
infrequently  allowed  as  much  as  $500,  and 
where,  as  in  this  case,  the  offender  is  an 
officer  of  the  law,  who  has  taken  advantage 
of  his  official  position  to  inflict  the  injury 
complained  of,  we  can  find  no  reason  for  al- 
lowing less.  Webb  v.  Rothschild,  49  La. 
Ann.  244,  21  So.  258;  Tumbow  v.  Wimber- 
ly,  106  La.  259,  30  So.  747 ;  Bernard  v.  Kel- 
ley,  118  La.  132,  42  So.  723;  Chauvin  v. 
Caldwell,  122  La.  709,  48  So.  159;  Harvey 
V.  Harvey,  124  La.  596,  60  So.  592.  We  do 
not  find  that  Brewer,  the  deputy  marshal, 
participated  in  the  assault  on  plaintiff.  He 
appears  to  have  confined  himself  to  over- 
coming of  plaintiff's  resistance  by  more  le- 
gitimate means,  and  we  are  of  opinion  that 
as  to  him  the  judgment  appealed  from 
should  be  reversed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  as  to  the  defendant  Reuben  F. 
Brewer  the  judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and  plaintiff's 
demand  rejected,  and  this  suit  dismissed  at 
plaintiff's  cost;  and  as  to  the  defendant 
Jackson  J.  Payne,  that  said  judgment  be 
amended  by  increasing  the  amount  of  the 
award  to  $500,  and,  as  thus  amended,  af- 
firmed. It  is  further  decreed  that  all  costs 
paid  or  incurred  by  said  Brewer  be  paid  by 
plaintiff,  and  all  other  costs  be  paid  by  said 
Jackson  J.  Payne. 


MICHIGAN  SUPREME  COURT. 

WILLIAM  L.  HOLCOMB  et  al. 

V. 

HENRY  VAN  ZYLEN,  Plff.  in  Certiorari. 
(—  Mich.  — ,  140  N.  W.  621.) 

Animal  —  injury  by  dog  *  turkey. 

A  turkey  is  an  animal  within  the  mean- 
ing of  a  statute  rendering  the  owner  of  a 
dog  liable  for  injury  inflicted  by  it,  upon 

Note.  ^  What  are  animals  within  stat- 
ute in  relation  to  JciUing  of  animals 
by  dogs. 

Research  has  disclosed  no  case  similar  to 
HoLcoifB  V.  Van  Ztlen,  upon  the  question 
as  to  what  are  "animals"  within  the  mean- 
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Mab., 


any  sheep,  swine,  cattle,  or  other  domestic 
animal. 

(March  20,  1913.) 

CERTIORARI  to  the  Circuit  Court  for 
Ottawa  County  to  review  an  order 
overruling  a  demurrer  to  the  declaration 
in  an  action  brought  to  recover  damages 
for  the  killing  of  plaintiffs'  turkeys  by 
defendant's   dog.     Writ   dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  I.  lylllle,  for  plaintiff  in  cer- 
tiorari : 

Turkeys  do  not  come  under  the  general 
expression    "or    other    domestic    animals." 

McChesney  v.  Wilson,  132  Mich.  264, 
93  N.  W.  627,  1  Ann.  Cas.  191;  Elliott  v. 
Herz,  29  Mich.  202;  Crosby  v.  Pere  Mar- 
quette R.  Co.  131  Mich.  288,  91  N.  W. 
124;  Monroe  v.  Rose,  38  Mich.  348;  Reiche 
▼.  Smythe,  13  Wall.  162,  20  L.  ed.  666. 

Mr.  Louis  H.  Osterhons,  for  defendants 
in  certiorari: 

The  term  "other  domestic  animals,"  as 
used  in  the  statute,  includes  "domestic 
fowls." 

2  Cyc  304;  2  Am.  A  Eng  Enc.  Law,  2d 
ed  348,  3  Am.  A  Eng.  Enc.  Law,  951;  notes 
to  2  cyc.  342;  notes  to  2  Am.  ft  Eng.  Enc. 
Law,  2d  ed.  342,  343;  Huber  v.  Mohn,  37 
N.  J.  Eq.  432;  McPherson  y.  James,  69 
111.  App.  337;  Leonard  v.  Wilkins,  9  Johns 
233;  Reiche  v.  Smythe,  13  Wall.  162,  20 
L.  ed.  566;  Com.  y.  Turner,  145  Mass. 
296,  14  N.  E.  130;  State  v.  Bruner,  111 
Ind.  98,  12  K.  E.  103;  Paine  v.  Bergh,  1 
N.  Y.  City  Ct.  Rep.  160;  Reg.  v.  Browa, 
L.  R.  24  Q.  B.  Div.  357. 

Bird,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant's  dog  "raised  havoc"  with 
plaintiffs'  turkeys,  and  the  damage  which 
resulted  is  sought  to  be  recovered  in  tl.is 
action.  The  declaration  is  based  on  the 
statute.  Comp.  Laws  1897,  §  5593.  The 
demurrer  which  was  interposed  by  the 
defendant  raises  the  sole  question  whether 
a  turkey  is  an  animal  within  the  meaning 
of  this  statute. 

The  statute  upon  which  the  action  is 
planted  provides  in  part  that  "if  any  dog 
shall  have  killed  or  assisted  in  killing, 
wounding  or  worrying  any  sheep,  lamb, 
swine,  cattle,  or  other  domestic  animal," 
etc.  As  turkeys  are  not  specifically  named 
it  is  clear  that,  if  they  are  embraced  with- 
in the  statute,  the  authority  for  so  doing 
must  be  found  in  the  words  "or   other   do- 


mestic animal."  An  animal  is  defined  by 
Bouvier  as  "any  animate  being  which  is 
not  human,  endowed  with  the  power  of 
voluntary  motion."  This  comprehensive 
definition  seems  to  have  been  accepted  in 
legal  matters  as  the  proper  one.  2  Cyc. 
304;  2  Am.  ft  Eng.  Enc.  Law,  348. 

The  courts  have  dealt  with  the  question 
from  many  different  angles,  and  in  nearly 
every  instance  they  have  adopted  this  def- 
inition, and  have  construed  the  term  "an- 
imal" so  as  to  include  fowls.  In  Huber  v. 
Mohn,  37  N.  J.  Eq.  432,  the  question  aroLe 
in  the  construction  of  a  will,  where  the  teji- 
tator  had  given  "his  horses  and  all  other 
animals  on  the  premises,"  and  it  was  held 
that  the  words  "all  other  animals"  carried 
with  them  the  fowls  on  the  premises.  A 
statute  which  prohibited  domestic  animals 
from  running  at  large  in  the  highway  was 
construed  so  as  to  include  turkeys.  Mc- 
Pherson V.  James,  69  111.  App.  337.  In  con- 
struing a  statute  prohibiting  cruelty  to 
animals,  a  goose  was  held  to  be  an  animal. 
State  V.  Bruner,  111  Ind.  98,  12  K.  E.  103. 
A  like  result  was  reached  in  the  criminal 
cases  of  People  y.  Klock,  48  Hun,  275,  and 
R^.  V.  Brown,  L.  R.  24  Q.  B.  Div.  357. 
The  question  is  a  new  one  in  this  court, 
and  when  it  was  first  suggested  by  one  of 
the  briefs  in  the  case  that  there  were  ani- 
mals which  grew  feathers,  it  was  a  severe 
strain  on  the  writer's  credulity  to  accept 
it  without  reserve;  but  an  examination 
of  the  question  has  brought  with  it  the 
conviction  that  turkeys  are  animals  under 
the  generally  accepted  definition  of  that 
term  as  used  in  the  law. 

The  question,  therefore,  is  whether  the 
legislature,  in  passing  the  act,  had  in 
mind  this  comprehensive  definition  of  the 
word  "animal,"  or  whether  it  had  in  mind 
the  popular  and  well-understood  subdivi- 
sions of  that  term,  namely,  fowls,  birds, 
reptiles,  insects,  etc.  Either  view  could  be 
accepted  without  doing  violence  to  the 
language  of  the  act  But  the  fact  that  the 
statutes  involving  this  question  have  been 
generally  construed  by  other  courts  in  ac- 
cordance with  the  general  definition  indu- 
ces us  to  follow  them,  and  hold  that  the 
words  "or  other  domestic  animal,"should 
be  construed  as  including  domestic  tur- 
keys. 

As  the  same  conclusion  was  reached  by 
the  trial  court,  its  order  overruling  the 
demurrer  will  be  affirmed,  and  the  writ  of 
certiorari  dismissed,  with  costs  to  the 
plaintiff. 


ing  of  a  statute  imposing  liability  for  ani- 
mals killed  by  dogs. 

Under  a  statute  providing  that  the  owner 
of  every  dog  shall  be  liable  in  damages  for 
injury   done  to   any   "cattle  or  sheep,"   it 
44  L.R.A.(N.S.) 


has  been  held,  however,  that  the  word  "cat- 
tle" included  horses  and  mares.  Wright  v. 
Pearson,  L.  R.  4  Q.  B.  582,  38  L.  J.  Q.  B. 
N.  S.  312,  20  L.  T.  N.  S.  849,  17  Week.  Rep. 
1099,  10  Best  ft  S.  723.  G.  H.  P. 


1913. 


BUTLER  V.  AMERICAN  FIDELITY  CO. 
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MINNESOTA    SUPREM£    COURT. 

BUTLER   BROTHERS,   Respt., 

V. 

AMERICAN  FIDELITY  COMPANY,  Appt. 

(120  Minn.  157,  139  N.  W.  365.) 

Insurance  ^  liability  —  breach  of  stat- 
ute. 

1.  In  this  action  to  recover  from  the  in- 
surer in  a  liability  insurance  contract  the 
amount  paid  by  the  insured  in  the  settle- 
ment of  an  action  brought  against  him, 
made  after  the  insurer  had  denied  liabil- 
ity under  the  contract  and  refused  to  de- 
fend-the  action,  it  is  held  the  accident  was 
not  caused  by  "the  failure  of  the  insured  to 
observe  any  statute  affecting  the  safety  of 

Headnotes  by  Bunn,  J. 


persons,"  was  covered  by  the  contract,  and 
the  insurer,  in  denying  liability  and  refus- 
ing to  defend  tli'e  action  after  notice, 
breached  the  contract. 

Same  —  notice  of  renewed  action. 

2.  It  was  not  necessary  to  notify  the 
insurer  of  a  second  action  brought  for  the 
same  cause  after  the  voluntary  dismissal 
of  the  first  action,  where  the  insurer  was 
notified  of  the  first  action,  but  denied  lia- 
bility and  refused  to  defend  the  same. 

Same  —  denial  of  liability  —  waiver. 

3.  By  its  denial  of  liability  and  refusal 
to  settle  or  defend  the  action,  the  insurer 
released  the  insured  from  its  agreement 
not  to  settle  a  claim  without  the  consent 
of  the  insurer,  and  waived  the  condition  of 
the  contract  making  a  judgment  after  trial 
of  the  issue  a  condition  precedent  to  a  re* 
covery  by  the  insured  under  the  contract. 


Note.  —  Liability  under  policy  indem- 
nifying against  liahility  for  injuries 
to  compensate  insured  for  expenses 
incurred  in  successful  defense  or 
compromise  of  action. 

This  note  is  supplemental  to  that  ac- 
companying Henderson  Lighting  &  P.  Co. 
V.  Maryland  Casualty  Co.  30  L.RJ^.(N.S.) 
1105,  in  which  the  early  cases  upon  the 
question  under  consideration  are  gathered. 

It  has  been  held  that  the  insured  may  re- 
cover his  expenses  where  the  insurer  aban- 
dons a  defense  undertaken  by  it^  and  the 
insured  successfully  prosecutes   it  further. 

Thus,  in  Brassil  v.  Marvland  Casualty 
Co.  147  App.  Div.  816,  133  N.  Y.  Supp. 
187,  by  the  terms  of  a  liability  policy,  the 
insurer  undertook  to  defend  on  behalf  of 
the  insured  any  suit  brought  against  him 
on  account  of  bodily  injury,  or  in  the  al- 
ternative to  settle  the  claim  at  its  own 
cost  or  pay  the  indemnity  to  the  insured, 
and  where  the  insurer  defended  an  action 
brought  against  the  insured  by  an  employee 
until  a  judgment  for  much  more  than  the 
amount  of  nie  insurance  was  obtained,  and 
then  refused  to  appeal,  it  was  held  that 
the  insured,  who  appealed  from  the  judg- 
ment and  obtained  a  reversal,  was  entitled 
to  recover  the  expenses  incurred  by  him. 
The  court  said:  "The  position  it  took 
after  the  rendition  of  the  judgment  was 
utterly  unreasonable.  It  refused  to  carry 
on  an  appeal,  thus  virtually  asserting  that 
the  claim  was  one  covered  by  its  policy 
and  for  which  it  was  liable;  but,  at  the 
same  time,  it  refused  to  pay  the  amount  for 
which  it  was  concededly  liable,  unless  the 
plaintiff  should  first  pay  the  judgment 
against  him,  which  virtually  amounted  to 
a  prohibition  against  an  appeal  by  him,  ex- 
cept at  the  risk  of  forfeiting  his  indem- 
nity. In  adopting  this  attitude,  the  de- 
fendant clearly  indicated  that  it  had  mis- 
conceived the  obligation  it  had  assumed  to 
plaintiff,  and  considered  that  it  owed  no 
duty,  save  to  itself.  It  did  not  in  our  opin- 
ion fulfill  its  whole  duty  to  plaintiff  when 

the  erroneous  judgment  was  entered  upon  '  that  an  insurer  which  contracts  to  defend 
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the  trial.  It  had  undertaken  to  defend  the 
actions  in  plaintiff's  behalf,  and  had  there- 
by excluded  him  from  the  management  and 
control  of  the  defense.  The  result  of  its 
direction  of  the  defense  had  been  to  charge 
the  plaintiff  with  a  large  judgment,  only 
partly  covered  by  insurance.  It  owed  him 
a  duty  which  was  not  satisfied  by  leaving 
him  in  this  predicament.  It  is  true,  per- 
haps, that  it  was  not  bound  to  assume  the 
labor  and  expense  of  an  appeal  which  it 
considered  hopeless;  but,  if  it  refused  to 
go  on  with  the  appeal  on  that  ground,  it 
ran  the  risk  that  its  estimate  of  the  merits 
of  the  appeal  might  prove  to  be  erroneous, 
as  it  did  prove  to  be  in  this  case.  The 
defendant  unddubtedly  elected  to  assume 
the  defense  of  the  actions  because  it  deeinrd 
that  it  would  gain  some  advantage  by 
adopting  that  course;  but  it  cannot  take 
all  the  advantage,  and  repudiate  all  the 
obligations.  Havine  elected  and  undertak- 
en to  defend  in  behalf  of  the  assured,  it 
cannot  be  permitted  to  drop  the  defense 
when  it  suits  its  own  purposes,  without  re- 
gard to  his  interests,  and  leave  him  strand- 
ed with  an  erroneous  judgment  against 
him  for  a  large  amount,  seeking  later  to 
take  advantage  of  the  outcome  of  the  ap- 
peal which  it  refused  to  prosecute  iteelf. 
The  appellant  lavs  great  stress  upon  Cor- 
nell 7.  Travelers^  Ins.  Co.  175  N.  Y.  239, 
67  N.  E.  768  (dealt  with  in  earlier  note;) 
but,  as  already  indicated,  there  is  no  real 
resemblance  between  this  case  and  that. 
There  the  insurance  company  insisted 
from  the  beginning  that  the  actions  sued 
upon  were  not  recovered  by  its  policy,  and 
refused  to  defend  or  pay.  The  result  of 
the  actions  against  the  assured  in  that  case 
showed  that  the  insurance  company  had 
been  right,  and  that  no  liability  had  ever 
attached  to  it.  If  the  insurance  company 
had  elected  to  defend,  a  different  question 
would  have  been  presented." 

And  it  was  held  in  Hudson  River  Teleph. 
Co.  V.  ^Etna  L.  Ins.  Co.  66  Misc.  329,  121 
N.  Y.  Supp.  565,  affirmed  without  opinion 
in  138  App.  Div.  931,  123  N.  Y.  Supp.  1121, 
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Same  — >  settlement  of  claim  —  effect. 

4.  Where  the  insurer  lias  agreed  to  settle 
or  defend  an  action  brought  to  recover  of 
the  insured  for  r.n  accident  covered  by  the 
policy,  and  has  wrongfully  refused  to  so 
settle  or  defend  the  action/ and  the  insured 
defends  the  same  and  in  good  faith  makes 
a  settlement  thereof,  he  may  recover  the 
amount  paid  on  such  settlement,  unless  it 
is  shown  that  there  was  in  fact  no  liabil- 
ity, or  that  the  amount  paid  was  excessive. 
The  settlement  is  presumptive  evidence 
that  there  was  a  liability,  and  u  fo  the 
amount  thereof. 

Appeal  —  questions  In  record. 

5.  The  record  in  this  case  considered,  and 
held  to  show  that  the  question  of  the  in- 
sured's liability  in  the  case  settled  was  not 


an  issue  under  the  pleadings,  that  such  is- 
sue was  not  tried  by  consent,  and  that  it 
was  not  shown  by  the  evidence  that  the  in- 
sured was  not  liable  for  the  accident,  or 
that  the  amount  paid  in  the  settlement 
thereof   was   excessive. 

Same  —  evidence  —  error. 

6.  There  was  no  prejudicial  error  in  the 
admission  of  certain  evidence. 

(Holt,  J.,  dissents.) 

(January  3,   1913.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  St.  Louis  (jounty 
denying  its  motion  for  a  new  trial  in  an 


suits  against  the  insured  at  its  own  cost, 
and  actually  does  defend,  is  liable  for  the 
expenses  incurred  in  the  defense  whether 
it  is  successful  or  not.  The  court  in  this 
case,  however,  said,  relying  upon  Cornell 
V.  Travelers'  Ins.  Co.  supra,  that  if  the 
insurer  did  not  defend,  and  the  person 
injured  was  unsuccessful  in  his  suit  against 
the  insured,  the  insurer  would  not  be  liable 
for  the  costs  and  expenses  incurred  by  the 
insured  alone  in  successfully  defending  such 
suit. 

And  in  reliance  upon  Cornell  v.  Travelers' 
Ins.  Go.  supra,  the  court  in  Brassil  v. 
Maryland  Casualty  Co.  supra,  said  that  if 
the  insurer  refused  to  defend,  and  it  final- 
ly developed  that  the  claim  made  was  one 
against  which  it  did  not  undertake  to  in- 
demnify the  assured,  it  would  be  liable 
neither  for  indemnity  against  the  claim 
or  for  the  expenses  incurred  by  the  insured 
in  defending  himself  against  it. 

In  South  Knoxville  Brick  Co.  v.  Empire 
State  Surety  Co.  — Tenn.  — ,  150  S.  W.  92, 
where  an  employers'  liability  policy  pro- 
vided that  the  insured  should  give  the  in- 
surer immediate  notice  of  any  suit  brought 
against  it,  and  that  the  insurer  would  at 
ito  own  cost  defend  such  suit,  unless  it 
should  elect  to  settle  the  suit  or  pay  the 
insured  the  indemnity  provided  for,  it  was 
held  that  the  insurer  was  bound  to  defend 
a  suit  against  the  insured,  although  it  was 
groundless,  and  that  the  insured  was  en- 
titled to  recover  the  necessary  expenses 
incurred  in  successfully  defending  a  suit 
against  him  which  the  insurer  had  refused 
to  defend.  The  court  said:  "The  under- 
taking to  defend,  settle,  or  indemnify,  there 
assumed,  applies  in  terms  to  'any  suit' 
'brought  against  the  assured  to  enforce  a 
claim  on  account  of  an  accident  covered  by 
this  policy.'  There  is  no  limitation  of  lia- 
bility to  include  only  meritorious  claims. 
This  perhaps,  is  a  sufficient  answer  to 
the  contention  here  made.  We  may  say 
further,  however,  that  this  company  cannot 
be  permitted  to  declare  in  advance  of  trial 
that  a  suit  is  groundless,  and  therefore 
without  the  policy.  To  so  hold  would  leave 
the  assured  helpless.  The  courts  might 
reach  a  different  conclusion  from  the  com- 
pany, and  render  judgment  against  the 
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sured,  and  vet,  upon  the  reasoning  of  coun- 
sel, assured  would  be  without  redress,  on 
its  policy,  because,  in  the  company's  opin- 
ion, the  suit  was  without  merit.  Under 
its  contract,  if  the  accident  upon  which 
the  suit  was  based  was  one  of  those  de- 
scribed in  the  policy,  it  was  the  company's 
duty  to  undertake  the  defense  or  indemnify 
assured.  Only  the  courts  can  determine 
whether  a  particular  suit  is  groundless. 
This  suit  was  not  groundless  according  to 
the  averments  of  the  declaration.  If  no 
defense  had  been  made,  there  would  have 
been  a  judgment  by  default,  and  the  case 
submitted  to  a  jury  to  assess  damages. 
The  company  could  not  have  escaped  liabil- 
ity for  this  judgment  on  the  theory  that 
it  was  based  upon  a  groundless  claim.  Hav- 
ing failed  upon  -  notice  of  the  accident, 
to  pay  the  assured  the  indemnity  provided 
in  condition  A,  it  was  the  duty  of  the  com- 
pany to  have  settled  the  claim,  or  under- 
taken this  defense  and  shown  that  it  was 
groundless  upon  the  trial;  or,  having  failed 
to  do  this,  it  is  iti^  duty  to  reimburse  the 
assured  for  the  expenses  of  this  showing 
made  by  it  for  the  company's  benefit." 

In  Fidelity  &  C.  Co.  v.  Southern  R.  News 
Co.  31  Ky.  L.  Rep.  66,  101  S.  W.  900,  it 
was  held,  in  an  action  against  a  liability 
insurance  company,  that,  although  it  is 
generally  the  duty  of  one  whose  contract 
rights  are  violated  to  do  all  reasonable 
within  his  power  to  mitigate  the  damages 
and  lessen  the  amount  of  his  loss,  yet, 
where  the  insurer  denies  liability  on  ac- 
count of  the  injury  and  directs  the  insured 
not  to  incur  any  costs  or  expense  in  ad- 
justing or  settling  the  claim,  the  insurer 
cannot  limit  its  liability  to  the  amount  for 
which  the  insured  might  have  settled  the 
claim. 

As  to  how  far  limitation  of  liability 
in  policy  of  indemnity  insurance,  against 
liability  for  injuries  to  employees  and 
others,  includes  expenses  of  litigation,  see 
note  accompanying  New  Amsterdam  Cas- 
ualty Co.  V.  Cumberland  Teleph.  &  Tel^. 
Co.  12  L.R.A.(N.S.)  478,  iCnd  supplemental 
note  accompanying  ^tna  L.  Ins.  Co.  v. 
Bowling  Green  (Saslight  Co.  43  L.R.A. 
(N.S.)  1128,  J.  T.  W. 
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action  brought  to  recover  upon  a  policy  of 
liability  insurance  issued  by  defendant  to 
plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kerr  St  Fowler,  for  appellant: 

The  obligation  of  defendant  was  not  to 
indemnify  plaintiff  from  claims  which  had 
no  foundation,  but  only  "against  loss  from 
the  liability  imposed  by  law  for  damages/' 
and  then  only  for  money  paid  "in  satisfac- 
tion of  a  final  judgment  after  trial  of  the 
issue.*' 

Kennedy  v.  Fidelity  &  G.  Go.  100  Minn. 
1,  9  L.RJL.(N.S.)  478,  117  Am.  St.  Rep.  658, 
110  N.  W.  97,  10  Ann.  Gas.  1;  Sargent  Mfg. 
Co.  v.  Travelers'  Lis.  Co.>  165  Mich.  87,  34 
L.R^.(N.S.)  491,  130  N.  W.  213;  Tozer 
V.  Ocean  Acci.  k,  Guarantee  Corp.  94  Minn. 
478,  103  N.  W.  509;  Riley  y.  StaUworth,  56 
Ala.  481;  Laing  v.  Hanson,  —  Tex.  Civ. 
App.  — ,  36  S.  W.  116;  Kansas  aty,  M.  & 

B.  R.  Co.  V.  Southern  R.  News  Co.  151  Mo. 
373,  45  L.R.A.  380,  74  Am.  St.  Rep.  545,  52 
S.  W.  209;  Conner  v.  Reeves,  103  N.  Y. 
527,  9  N.  E.  439;  Hollinsbee  v.  Ritchey,  49 
Ind.  261;  Swansey  v.  Chace,  16  Gray,  303; 
Minneapolis  Mill  Co.  v.  Wheeler,  31  Minn. 
124,  16  N.  W.  698;  Wabasha  v.  Southworth, 
54  Minn.  87,  55  K.  W.  818;  B.  Roth  Tool 
Co.   V.   New   Amsterdam  Casualty   Co.   88 

C.  C.  A.  569,  161  Fed.  711  j  Nesson  v.  United 
States  Casualty  Co.  201  Mass.  71,  131  Am. 
St.  Rep.  390,  87  N.  E.  191 ;  Cornell  v.  Trav- 
elers' Ins.  Co.  175  N.  Y.  239,  67  N.  E.  578; 
Munson  v.  Standard  Marine  Ins.  Co.  145  Fed. 
957,  84  C.  C.  A.  210,  156  Fed.  44;  Con- 
nolly V.  Bolster,  187  Mass.  266,  72  N.  E. 
981;  Sanders  v.  Frankfort  Marine  Acci. 
&  Plate  Glass  Ins.  Co.  72  N.  H.  485,  101  Am. 
St.  Rep.  688,  57  Atl.  655;  Davison  v.  Mary- 
land Casualty  Co.  197  Mass.  167,  83  N.  E. 
407;  White  v.  Maryland  Casualty  Co.  139 
App.  Div.  179,  123  N.  Y.  Supp.  843;  Dunn 
V.  Uvalde  Asphalt  Paving  Co.  175  N.  Y. 
214,  67  N.  E.  439;  Cahill  v.  Standard 
Marine  Ins.  Co.  204  N.  Y.  190,  97  N.  E.  486. 

Defendant  was  not  obligated  to  defend  the 
actions  brought  by  the  administrator  of 
Vaatanen  against  plaintiff. 

Tozer  v.  Ocean  Acci.  &  Guarantee  Corp. 
94  Minn.  481,  103  N.  W.  509;  Sargent  Mfg. 
Co.  V.  Travelers'  Ins.  Co.  165  Mich.  87,  34 
L.R.A.(N.S.)  491,  130  N.  W.  211;  B.  Roth 
Tool  Co.  V.  New  Amsterdam  Casualty  Co. 
88  C.  C.  A.  569,  161  Fed.  709;  Connolly  v. 
Bolster,  187  Mass.  266,  72  N.  E.  981;  Sand- 
ers V.  Frankfort  Marine  Acci.  &  Plate 
Glass  Ins.  Co.  72  N.  H.  485,  101  Am.  St. 
Rep.  688,  57  Atl.  655. 

Messrs.  Theodore  Holllster,  Frank 
Hicks,  and  J.  A.  P.  Neal,  for  respondent: 

The  settlement  of  the  action  brought  by 
the  decedent's  administrator  was  made 
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without  collusion,  in  the  exercise  of  sound 
discretion  and  good  judgment. 

Potter  V.  Holmes,  87  Minn.  477,  92  N.  W. 
411;  Cash  V.  Concordia  F.  Ins.  Co.  Ill  Minn. 
162,  126  N.  W.  524;  Phelps  v.  Powers,  90 
Minn.  440,  97  N.  W.  136. 

Plaintiff  is  entitled  to  recover  the  amount 
paid  by  it  in  satisfying  the  judgment 
entered  against  it  pursuant  to  the  settle- 
ment of  the  death  action,  and  also  the  ex- 
pense incurred  by  plaintiff  in  procuring  said 
settlement. 

Minneapolis  Mill  Co.  v.  Wheeler,  31  Minn. 
121,  16  N.  W.  698;  Southern  R.  News  Co. 
V.  Fidelity  &  C.  Co.  26  Ky.  L.  Rep.  1217, 
83  S.  W.  620;  Glens  Falls  Portland  Cement 
Co.  V.  Travelers'  Ins.  Co.  162  N.  Y.  399,  56 
N.  E.  897;  Anoka  Lumber  Co.  v.  Fidelity  & 
C.  Co.  63  Minn.  286,  30  L.RJL.  689,  65  N. 
W.  853;  Bader  y.  New  Amsterdam  Casualty 
Co.  102  Minn.  186;  120  Am.  St.  Rep.  613,  112 
N.  W.  1065;  Ross  v.  American  Employers' 
Liability  Ins.  Co.  56  N.  J.  Eq.  41,  38  Atl.  22; 
Bradley  v.  Standard  Life  &,  Acci.  Ins.  Co. 
46  Misc.  41,  93  N.  Y.  Supp.  245;  St.  Louis 
Dressed  Beef  k  Provision  Co.  v.  Mainland 
Casualty  Co.  201  U.  S.  173,  50  L.  ed.  712, 
26  Sup.  Gt.  Rep.  400. 

Bunn,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  on  a 
policy  of  liability  insurance  issued  by  de- 
fendant to  plaintiff.  The  case  was  tried  by 
the  court  without  a  jury,  and  resulted  in 
a  decision  in  favor  of  plaintiff.  This  ap- 
peal is  by  defendant  from  an  order  denying 
its  motion  for  a  new  trial. 

The  facts  are  not  in  controversy,  and  are 
as  follows:  Plaintiff,  in  June,  1909,  was 
engaged  under  contract  in  the  work  of 
stripping  the  overburden  from  an  ore 
body  at  the  Grant  mine,  in  the  vicinity  of 
the  village  of  Buhl,  St.  Louis  county.  On 
June  10  defendant  issued  to  plaintiff  a 
**con tractors'  public  liability  policy,"  by 
which  defendant  agreed  to  ''indemnify"  the 
insured  against  loss  from  the  liability  im- 
posed by  law  for  damages  on  account  of 
bodily  injuries,  including  death,  accidentally 
suffered  while  this  policy  is  in  force,  by 
any  person  or  persons  not  employed  by  the 
insured  during  the  prosecution  of  and  while 
at  or  about  the  work  of  the  insured  describ- 
ed in  the  application."  The  policy  con- 
tained a  condition  that  it  did  not  cover  loss 
or  expense  for  injuries  or  death  ''caused 
by  reason  of  the  failure  of  the  insured  to 
observe  any  statute  affecting  the  safety  of 
persons."  It  also  provided  that  upon  the 
occurrence  of  an  accident,  the  insured  shall 
give  immediate  written  notice  thereof,  with 
full  particulars,  to  the  company,  and  like 
notice,  with   full  particulars,  in  case  "of  a 
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claim  made  on  account  of  the  accident.  The 
policy  also  contained  the  following  condi- 
tions: 

"Condition  4:  If  thereafter  any  suit  or 
Ingal  proceedings  are  instituted  against  the 
insured,  even  if  groimdless,  for  damages 
on  account  of  an  accident  covered  by  this 
policy,  the  insured  shall  immediately  cause 
to  be  delivered  to  the  company's  home  office, 
or  to  the  agent  by  whom  this  policy  has 
been  countersigned,  every  summons,  notice, 
document,  or  other  process  served  on  him 
in  such  suit  or  legal  proceedings,  and 
upon  the  receipt  of  such  summons,  notice, 
document,  or  other  process,  the  company 
will  either  settle  and  discharge  said  suit 
or  legal  proceedings  against  the  insured, 
or  will,  at  its  own  cost  and  in  the  name 
of  the  insured,  defend  the  same." 

"Condition  6:  The  insured  may  provide 
at  the  company's  expense,  at  the  time  of 
the  accident,  such  immediate  surgical  relief 
as  is  imperative;  but  the  insured  shall  not 
assume  any  liability,  nor  shall  he,  without 
the  written  consent  of  the  company  pre- 
viously given,  incur  any  other  expense, 
settle  any  claim,  or  interfere  in  any  nego- 
tiations for  a  settlement.  Whenever  re- 
quested by  the  company,  the  insured  shall 
render  every  assistance  and  give  all  infor- 
mation material  to  the  interests  of  the 
company." 

"Condition  6:  No  action  shall  lie  against 
the  company  to  recover  under  this  policy 
unless  it  shall  be  brought  by  the  insured 
for  loss  or  expense  actually  sustained  and 
paid  in  money  by  the  insured  in  satisfac- 
tion of  a  final  judgment  after  trial  of  the 
issue,  nor  unless  such  action  is  brought 
within  ninety  days  after  such  final  judg- 
ment has  been  bo  paid  and  satisfied." 

During  the  course  of  its  work  in  strip- 
ping the  mine,  plaintiff  laid  dump  tracks 
upon  an  embankment  from  8  to  12  feet 
wide  across  a  public  highway  in  the  vil- 
lage of  Buhl,  and  had  extended  the  em- 
bankment and  tracks  some  600  feet  beyond 
and  to  the  south  of  the  highway.  The 
highway  to  the  west  of  where  it  was  crossed 
by  the  tracks  extended  over  a  low  and 
swampy  piece  of  ground  for  several  hun- 
dred feet.  In  times  oi  high  water  this 
highway  had  been  more  or  less  covered 
with  water,  but  not  to  an  extent  to  pre- 
vent travel  over  the  same,  except  for  about 
a  week  preceding  the  13th  of  August, 
1909.  When  the  low  ground  west  of  the 
embankment,  prior  to  the  time  the  em- 
bankment was  constructed,  was  flooded  to  a 
considerable  depth,  the  excess  water  would 
find  an  outlet;  but  after  the  embankment 
was  constructed,  the  flow  of  this  excess 
water  was  more  or  less  obstructed.  Within 
a  week  prior  to  August  13th  an  unusual 
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amount  ji  rain  fell,  amoimting  to  a  cloud- 
burst. Thereby  the  highway  for  several 
hundred  feet  west  of  the  embankment  was 
flooded  to  a  depth  of  more  than  5  feet  at 
the  deepest  place ;  the  water  being  shallow  aa 
it  was  reached  traveling  the  liighway  from 
the  west,  and  gradually  increasing  in 
depth.  Prior  to  the  time  the  highway  was 
so  flooded,  plaintiff  had  constructed  a  pass- 
able roadway  leading  from  a  point  where 
one  of  the  dump  tracks  crossed  the  high- 
way east  of  the  low  ground,  extending 
around  the  same  to  the  south,  and  connect- 
ing with  the  highway  again.  Plaintiff 
placed  a  cedar  log  cross  the  original  high- 
way where  it  was  joined  by  the  new  road 
at  the  westerly  end.  The  portion  of  the 
original  highway  thus  cut  off  by  the  em- 
bankment at  one  end  and  the  log  at  the 
other  end  was  about  600  feet  in  length, 
and  was  partially  submerged  by  water  on 
August  13th. 

On  August  13th,  between  6  and  7  o'clock 
p.  M.,  August  Vaatanen,  driving  a  horse 
and  delivery  wagon  along  the  highway  from 
the  west,  came  to  the  log  placed  across 
the  same,  drove  over  it,  continued  on  the 
road  until  the  pond  of  water  was  reached, 
and  kept  on  until  the  water  was  about  5 
feet  in  depth,  where  his  horse  was  drowned. 
Vaatanen  attempted  to  reach  dry  ground 
by  swimming,  but  died  in  the  attempt  from 
heart  failure  due  to  fright  and  excite- 
ment. In  November,  1910,  an  action  was 
brought  by  the  administrator  of  Vaatan- 
en's  estate  against  the  plaintiff  in  this  ac- 
tion to  recover  damages  for  his  death. 
Butler  Brothers,  defendant  in  that  action, 
plaintiff  in  this,  immediately  notified  the 
insurance  company  of  the  commencement  of 
the  action,  delivered  to  it  the  summons 
and  complaint,  and  demanded  that  it  de- 
fend the  action,  under  the  terms  of  its 
policy  of  insurance.  The  company,  be- 
fore the  time  to  answer  expired,  returned 
the  summons  and  complaint,  and  repudiated 
all  liability  under  the  policy,  alleging  as 
its  ground  of  repudiation  that  it  had  learn- 
ed from  investigation  that  the  insured  had 
violated  the  provisions  of  subdixision  4  of 
condition  2,  in  that  the  accident  was  caus- 
ed by  its  failure  to  observe  a  "statute  af- 
fecting the  safety  of  persons." 

After  this  denial  of  liability,  the  insured, 
at  its  own  cost,  employed  counsel  and  pre- 
pared to  defend  the  action.  Thereafter  the 
action  was  dismissed  by  the  plaintiff  there- 
in, and  another  action  immediately  begun 
under  a  complaint  substantially  the  same  as 
in  the  first  case.  The  insured  did  not  notify 
the  company  of  the  commencement  of  the 
second  action,  but  proceeded  to  answer  and 
defend  the  same.  The  case  was  on  the  cal- 
endar for  trial  at  Hibbing,  when  it  was  set- 
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tied  by  stipulation;  defendant  in  the  action 
consenting  to  the  entry  of  judgment  against 
it  for  the  sum  of  $1,350.  This  judgment 
was  eiilered,  and  was  paid  by  said  defendant. 
In  defending  the  two  actions,  the  insured 
was  compelled  .to  and  did  pay  the  sum  of 
$168.95  for  attorneys'  fees  and  expenses.  In 
making  the  settlement  the  insured  acted  in 
good  faith,  without  collusion,  and  in  the 
exercise  of  sound  discretion  and  good  judg- 
ment, being  advised  that,  though  the  facts 
were  as  claimed  in  its  answer,  and  though 
it  was  not  legally  liable  for  the  death  of 
Vaatanen,  it  might  be  held  liable  in  dam- 
ages to  the  amount  claimed  in  the  complaint; 
that  is,  $6,000.  Acting  under  advice  of 
counsel,  and  to  avoid  further  litigation,  the 
settlement  was  made  and  the  amount  paid. 

The  facts  as  above  stated  were  found  by 
the  trial  court.  It  was  also  found  that  the 
death  of  Vaatanen  was  not  caused  by  any 
negligence  of  the  plaintiff  in  this  action,  but 
was  due  to  Vaatanen's  own  negligence,  or 
was  the  result  of  a  risk  that  he  assumed. 
Under  this  state  of  facts,  is  the  defendant 
company  liable  to  plaintiff  for  the  amount 
paid  in  settlement  of  the  case,  and  for  the 
expenses  incurred  in  defending  itT 

1.  The  first  question  is  whether  defendant 
was  right  in  repudiating  liability  under  the 
conditions  of  the  policy.  If  the  position 
taken  by  defendant  at  the  time  it  refused 
to  defend  the  action  was  correct,  it  follows 
that  there  can  be  no  recovery  in  this  action. 
The  claim  of  the  defendant  in  this  regard 
is  now,  as  it  was  at  the  time  it  denied  lia- 
bility, that  the  accident  was  caused  by  the 
failure  of  plaintiff  to  observe  a  statute 
affecting  the  safety  of  persons,  and  therefore 
that,  under  subdivision  4  of  condition  2,  it 
was  not  liable  to  indemnify  the  insured 
for  the  loss  sustained.  We  are  unable  to 
sustain  this  claim.  It  is  based  upon  the 
theory  that  the  complaint  in  the  case  showed 
that  Vaatanen's  death  was  caused  by  the 
obstruction  of  a  highway,  in  violation  of 
chapter  216,  p.  284,  Laws  1906  (Rev.  Laws 
Supp.  1909,  §  1199^1).  But  we  hold  that 
this  law  is  not  a  "statute  affecting  the 
safety  of  persons,"  within  the  meaning  of 
those  words  as  used  in  the  policy.  Chapter 
216,  and  similar  laws,  are  enacted  to  secure 
to  the  public  the  free  use  of  public  high- 
ways, and  not  especially  with  reference  to 
securing  the  "safety  of  persons."  The  lan- 
guage of  the  policy  should  be  construed  to 
refer  to  such  statutes  as  directly  aim  to 
secure  the  safety  of  persons  engaged  in  or 
around  dangerous  work,  as,  for  instance, 
laws  requiring  certain  machinery  to  be 
guarded.  It  jfollows  that  defendant  was 
bound  to  settle  or  defend  the  action,  and 
was  guilty  of  a  breach  of  its  contract  when 
it  refused  to  do. so. 
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2.  It  was  not  seriously  contended  on  the 
argument  that  the  insured  was  obliged  to 
give  the  company  notice  of  the  second  suit. 
Its  denial  of  all  liability  and  refusal  to  de- 
fend the  first  action  made  it  apparent  that 
notice  of  the  second  action  would  be  useless. 
We  hold  it  was  unnecessary. 

3.  The  refusal  of  the  company  to  take  the 
defense  of  the  action  was  unjustified  and 
constituted  a  breach  of  its  contract.  It 
agreed  by  its  policy  to  either  settle  or  dis- 
charge any  suit  against  the  insured,  even  if 
groundless,  or,  at  its  own  cost  and  in  the 
name  of  the  insured,  defend  the  same.  It 
did  neither,  but,  on  the  contrary,  denied  all 
liability,  and  refused  to  defend  the  case. 
Clearly  this  breach  of  contract  entitles  the 
insured  to  recover  damages  that  are  the 
natural  consequences  of  the  breach,  unless 
positive  provisions  of  the  contract  preclude 
such  recovery.  On  the  plainest  principles  of 
law  and  justice,  defendant  could  not  thus 
escape  the  liability  imposed  by  the  policy. 
Had  the  case  been  tried,  and  a  judgment 
entered  against  the  insured  for  the  full 
amount  claimed  in  the  complaint,  it  could 
not  be  doubted  that,  upon  payment  of  such 
judgment,  the  insured  could  recover  the 
amount  from  the  company. 

Certain  provisicms  of  the  contract  are 
claimed  to  preclude  a  recovery.  There  was 
no  "trial  of  the  issue,"  and  no  judicial  de- 
termination that  the  insured  was  legally 
liable  for  the  death  of  Vaatanen.  Defend- 
ant contends:  (1)  That  under  the  policy 
a  judgment  rendered  after  "trial  of  the 
issue"  is  a  condition  precedent  to  a  recov- 
ery ;  and  ( 2 )  that  in  any  event  the  amount 
paid  in  settlement  of  the  case  cannot  be 
recovered,  because  it  does  not  appear  in  this 
action  that  Butler  Brothers  was  legally 
liable  to  pay  anything. 

4.  If  the  first  contention  is  sustained,  it 
means  that  whenever  the  insurer  refuses  to 
defend  an  action,  leaving  its  entire  conduct 
to  the  insured,  the  latter,  if  he  is  unwilling 
to  lose  the  benefit  of  the  insurance  he  has 
paid  for,  must  go  to  the  expense  of  a  trial, 
and  take  the  chances  of  a  heavy  verdict, 
very  likely  in  excess  of  his  insurance.  He 
cannot  compromise;  he  dare  not  accept  a 
favorable  proposition  of  settlement,  without 
releasing  the  insurer  from  all  liability. 
This  does  not  sound  reasonable  or  right; 
but,  if  such  was  plainly  the  contract  of  the 
parties,  the  result  cannot  be  avoided.  The 
company  has  refused  to  take  the  defense, 
has  refused  to  exercise  its  right  to  settle 
the  case  or  defend  it,  as  it  saw  fit,  and  has 
left  the  entire  control  and  conduct  of  the 
litigation  with  the  insured,  all  contrary  to 
its  contract.  The  amount  paid  on  a  reason- 
able settlement  constitutes  a  "loss  from 
the  liability  imposed  by  law"  as  much  as 
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does  the  payment  of  a  judgment  rendered 
after  a  trial.  The  condition  that  no  action 
shall  lie  against  the  company  to  recover 
under  the  policy,  unless  it  shall  be  brought 
by  the  insured  for  loss  or  expense  actually 
sustained  and  paid  in  money  by  the  insured 
in  satisfaction  of  a  final  judgment,  after 
trial  of  the  issue,  has  been  complied  with  in 
every  particular  except  the  single  one  that 
there  was  no  "trial  of  the  issue."  This  re- 
quirement is,  of  course,  to  prevent  collusive 
settlements  by  the  insured  and  the  plaintiff 
in  the  action,  or  the  payment  of  a  gratuity. 
But  when  it  appears,  as  it  does  here,  that 
the  settlement  was  in  absolute  good  faith, 
made  to  avoid  the  chance  of  an  adverse  ver- 
dict for  a  much  larger  sum,  it  would  seem 
grossly  unjust,  if  not  contrary  to  public 
policy,  to  insist  that  there  must  be  in  every 
case  an  actual  trial  and  verdict.  The  law 
favors  the  compromise  of  cases  and  the  end- 
ing of  litigation.  First  State  Bank  v.  G.  E. 
Stevens  Land  Co.  119  Minn.  209,  43  L.R.A. 
(N.S.)    1040,  137  N.  W.   1101. 

We  do  not  regard  the  case  of  Patterson  v. 
Adan,  119  Minn.  308,  —  L.R.A.(N.S.)  — , 
138  N.  W.  281,  as  conunitting  us  to  the  doc- 
trine that  a  trial  is  a  condition  precedent 
to  recovery  when  the  insurer  refuses  to 
defend,  contrary  to  its  agreement.  The 
question  in  that  case  was  whether  the  in- 
surer was  liable  to  pay  the  amount  of  a 
judgment  rendered  against  the  insured  after 
a  trial  of  the  issue,  but  before  the  insured 
had  paid  such  judgment.  In  stating  that 
the  provision  making  such  payment  a  con- 
dition precedent  to  recovery  against  the 
insurer  applied  to  cases  where  the  company 
declined  to  assume  the  defense,  the  court 
was  considering  the  requirement  that  the 
judgment  must  be  actually  paid  by  the  in- 
sured, and  not  what  the  result  would  be  in 
the  case  of  a  good  faith  settlement.  This 
court  has  never  held  that  when  the  com- 
pany, in  violation  of  its  contract,  refuses  to 
take  the  defense  of  the  case,  the  insured 
may  not  settle  it  without  relieving  the  com- 
pany from  all  liability  for  its  breach  of  the 
contract.  And  we  are  not  aware  of  any 
such  holding  by  any  court,  unless  Patterson 
V.  Adan  be  construed  as  so  holding,  or  the 
New  Hampshire  decision  followed  in  that 
case.  It  may  well  be  true  that,  when  the 
insurer  refuses  to  take  the  defense  of  a 
case,  it  does  not  waive  the  condition  requir- 
ing that  the  insured  actually  pay  the  claim, 
as  the  latter  does  not  suffer  a  loss  until  he 
parts  with  his  money,  and  it  may  be  correct, 
as  decided  in  the  Adan  Case,  that  this  re- 
quirement applies  only  where  the  insurer 
has  refused  to  defend;  but  we  do  not  think 
that  the  matter  of  an  actual  "trial  of  the 
issue"  stands  on  the  same  basis.  It  is  not 
the  trial  that  creates  the  liability  insured 
44  L.ILA.(NJ3.) 


against,  nor  is  it  the  judgment.  Trial  and 
judgment  are  merely  means  by  which  the 
fact  of  liability  and  the  amount  are  deter- 
mined; the  liability  being  imposed  by  law 
at  the  time  of  the  accident.     As  said  bv 

Ar 

Pitney,  V.  C,  in  Ross  v.  American  Employ- 
ers' Liability  Ins.  Co.  66  N.  J.  Eq.  41,  38 
Atl.  22:  "The  recovery  of  the  judgment  is 
a  mere  mode  by  which  the  insured  proves 
to  the  insurer  that  the  intrinsic  character 
of  the  accident  was  such  that  he  was  liable 
for  the  consequences  of  it."  Undoubtedly 
the  insurer  may  waive  the  condition  re- 
quiring a  trial  of  the  issue,  and  the  author- 
ities are  practically  unanimous  in  holding 
that  a  denial  of  liability  and  refusal  to  take 
the  defense  is  a  waiver  of  this  condition. 
Especially  should  this  be  so  where,  as  in 
the  case  at  bar,  the  insurer  has  agreed  to 
defend  all  claims  within  the  policy,  "even 
if  groundless,"  and  has  broken  that  agree- 
ment. 

The  case  of  St.  Louis  Dressed  Beef  & 
Provision  Co.  v.  Maryland  Casualty  Co.  201 
U.  S.  173,  60  L.  ed.  712,  26  Sup.*  Ct.  Rep. 
400,  is  exactly  in  point  here,  as  is  the  crisp 
and  vigorous  language  of  Mr.  Justice  Holmes 
in  the  opinion.  In  that  case  as  in  this,  the 
insurer  denied  liability  and  refused  to  de- 
fend the  suit,  which  was  settled  by  the 
insured  but  of  court.  The  policy  contained 
the  condition  requiring  a  judgment  after 
trial  of  the  issue.  It  was  held  that  "the 
refusal  of  the  company  to  defend  the  suit 
constituted  such  a  breach  of  the  contract 
that  it  released  the  insured  from  the  agree- 
ment not  to  settle  the  claim  without  its 
consent,  and  amounted  to  a  waiver  of  the 
condition  that  it  was  only  liable  for  judg- 
ment rendered  against  the  assured  after 
trial  and  satisfied."  We  quote  from  the 
opinion:  "The  substance  of  the  promise  is 
to  pay  a  loss  which  the  plaintiff  shall  have 
been  compelled  to  pay,  after  such  precau- 
tions and  with  such  safeguards  as  the 
defendant  may  insist  upon.  It  saw  fit  to 
insist  upon  none.  .  .  .  But,  notwithstand- 
ing the  contrary  suggestion  in  Sanders  v. 
Frankfort  Marine  Acci.  &  Plate  Glass  Ins. 
Co.  72  N.  H.  486,  498,  499,  101  Am.  St. 
Rep.  688,  57  Atl.  656,  we  think  the  only 
breach  which  that  condition  has  in  view  is 
a  refusal  by  the  company  to  pay  after  tBe 
decision  in  a  case  of  which  it  has  taken 
charge,  when,  notwithstanding  the  judg- 
ment, it  conceives  itself  to  have  a  defense. 
.  .  .  It  would  be  stretching  the  words 
quoted  to  a  significance  equally  hurtful  to 
both  parties,  and  probably  equally  absent 
from  the  minds  of  both,  to  read  them  as 
having  within  their  scope  an  initial  repudi- 
ation of  liability  by  the  defendant,  and  a 
requirement  that  in  that  event  the  plaintiff 
should  be  bound  to  try  thq  case  against  it- 
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self,  although  it  should  be  plain  that  by  a 
compromiae  it  could  reduce  its  claim  on  the 
defendant,  as  well  as  its  own  loss.  ...  If 
the  defendant  kept  its  contract,  it  would 
defend  the  suit,  and  the  plaintiff  would 
have  no  duties.  If  it  refused  to  do  as  it 
had  promised,  we  cannot  think  that  it  was 
entitled  to  complain  that  the  plaintiff  did 
not  do  it  when  the  interest  of  both  was  the 
other  way.  Before  a  policy  should  be  con- 
strued to  have  such  an  extraordinary 
effect,  honesty  required  that  the  assured 
should  be  notified  of  his  duties  in  unmis- 
takable words." 

Authorities  to  the  same  effect  are  abun- 
dant. Many  of  them  were  cited  in  Patterson 
V.  Adan,  and  it  is  unnecessary  to  note  them 
here.  Not  readily  distinguishable  in  prin- 
ciple is  the  unbroken  line  of  authorities 
holding  that,  where  an  insurance  company 
denies  liability  under  a  policy  of  fire  insur- 
ance, it  thereby  waives  a  provision  making 
arbitration  a  condition  precedent  to  a  right 
of  action  to  recover  the  loss.  The  trial  and 
judgment  required  in  a  casualty  policy,  like 
the  arbitration  and  award  required  in  a  fire 
policy,  do  not  constitute  the  liability  insured 
against,  but  are  merely  the  means  by  which 
the  fact  and  amount  of  such  liability  are  as- 
certained. We  hold  that,  by  its  refusal  to 
take  the  defense  of  the  action,  defendant 
broke  its  contract,  and  waived  the  condition 
therein  which  required  a  judgment  after 
trial  of  the  issue,  as  well  as  released  the 
insured  from  its  agreement  not  to  settle  the 
case  without  its  consent. 

5.  The  conclusions  thus  far  reached  are 
not,  however,  decisive  of  this  case.  There 
remains  to  be  considered  the  question 
whether,  on  the  record  before  us,  defendant 
is  liable  to  plaintiff  for  the  amount  paid  in 
settlement  of  the  suit.  We  think  there  is 
no  question  as  to  its  liability  for  the  sum 
paid  by  plaintiff  for  attorneys*  fees  and  ex- 
penses, as  this  expenditure  was  a  necessary 
result  of  defendant's  breach  of  the  contract. 
But  the  question  of  liability  for  the  amount 
paid  to  compromise  the  case  is  not  so  clear. 
It  is  settled  law  that,  where  one  is  bound 
either  by  law  or  by  agreement  to  protect 
another  from  liability,  he  is  bound  by  the 
result  of  a  litigation  to  which  such  other 
is  a  party,  provided  he  had  notice  of  the 
suit  and  opportunity  to  control  and  manage 
it.  And  if  the  indemnitee  settles  the  suit 
without  trial,  he  may  recover  the  amount 
from  the  indemnitor,  providing  it  was  a 
reasonable  sum  to  pay  and  the  indemnitee 
was  liable  in  some  amount.  Swansey  v. 
Chace,  16  Gray,  303;  Kansas  City,  M.  &  B. 
R.  Co.  V.  Southern  R.  News  Co.  161  Mo.  373, 
45  L.R.A.  380,  74  Am.  St.  Rep.  645,  52 
S.  W.  205;  Southern  R.  News  Co.  v.  Fidelity 
&  C.  Co.  26  Kv.  L.  Rep.  1217,  83  S.  W.  620'; 
44  L.RJL.(N.S.) 


Minneapolis  Mill  Co.  ▼.  Wheeler,  31  Minn. 
121,  16  N.  W.  698. 

The  indemnitor  is  not,  however,  neces- 
sarily liable  for  the  amount  paid  by  the  in- 
demnitee  and  settlement  of  the  case.  The 
question  whether  the  liability  of  the  in- 
demnitee, or  the  assured,  was  one  which  the 
contract  of  indemnity  covered,  is  still  open, 
as  is  also  the  question  of  the  fact  and  tlie 
amount  of  the  liability  of  the  insured.  The 
settlement  is  not  conclusive,  either  as  to  the 
fact  that  the  insured  was  liable,  or  as  to 
the  amount  of  such  liability.  The  rule  is 
that  these  questions  are  open,  and  may  be 
litigated  and  determined  in  the  action 
brought  by  the  insured  to  recover  the 
amount  so  paid  in  settlement  If  it  ap- 
pears that  there  was  no  liability  in  the 
case  settled,  the  amount  paid  cannot  be  re- 
covered. In  other  words,  where  there  is  a 
trial  and  judgment  in  the  action  against 
the  indemnitee,  after  notice  to  defend  given 
to  the  indemnitor,  the  judgment  is  conclu- 
sive evidence  that  the  indemnitee  was 
liable,  and  as  to  the  amount.  But  where 
there  is  no  trial  and  judgment  establishing 
the  liability,  the  question  remains  open  for 
decision.  This  is  the  effect  of  Minneapolis 
Mill  Co.  V.  Wheeler,  31  Minn.  121,  16  N.  W. 
698,  and  Wabasha  v.  South  worth,  64  Minn. 
87,  65  N.  W.  818,  and  the  cases  before  cited. 

But  we  think  a  judgment  rendered  upon 
a  stipulation  of  settlement  should  be  held 
to  be  presumptive  evidence  of  the  liability 
of  the  insured  and  the  amount  thereof.  This 
is  held  in  Kansas  City,  M.  &  B.  R.  Co.  v. 
Southern  R.  News  Co.  161  Mo.  373,  46 
L.R.A.  380,  74  Am.  St.  Rep.  646,  62  S.  W. 
205;  and  Southern  R.  News  Co.  v.  Fidelity 
&  C.  Co.  26  Ky.  L.  Rep.  1217,  83  8.  W.  620. 
See  also  16  Am.  &  Eng.  Enc.  Law.  (2d  ed.) 
180,  note  5.  It  is  also,  we  conceive,  the  doc- 
trine of  St.  Louis  Dressed  Beef  &  Provision 
Co.  y.  Maryland  Casualty  Co.,  before  cited. 
One  of  the  questions  certified  by  the  court 
of  appeals  was:  "Under  the  terms  of  the 
policy,  may  the  liability  of  the  assured  to 
the  injured  person,  and  the  extent  of  that 
liability,  be  litigated  in  the  first  instance 
in  an  action  between  the  assured  and  the 
assurer,  when  the  assurer  has  denied  its 
liability  under  the  policy,  and  has  refused 
to  defend  an  action  brought  against  the 
assured  by  the  injured  person?"  The  answer 
of  the  supreme  court  was  "in  the  affirma- 
tive, so  far  as  the  question  is  warranted  by 
the  fact  set  forth."  It  is  apparent  that  the 
insured  in  that  case  was  insisting  upon  the 
right  to  litigate  the  question,  and  it  was 
held  that  he  might.  It  is  not  decided  where 
the  burden  of  proof  would  lie,  nor  expressly 
that  the  settlement  was  evidence  of  the  in- 
:4ured's  liability  or  the  amount  thereof. 
But  the  language  of  the  opinion  is  quite  in- 
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consistent  with  the  idea  that  the  burden  is 
on  the  insured  to  prove  that  he  was  liable 
to  the  injured  person.  We  quote  (see  page 
182) :  "We  assume  that  the  settlement  was 
reasonable,  and  that  the  plaintiff  could  not 
expect  to  escape  at  less  cost  by  defending 
the  suits.  If  this  were  otherwise,  no  doubt 
the  defendant  would  profit  by  the  fact.  The 
defendant  did  not  agree  to  repay  a  gratuity, 
or  more  than  fairly  could  be  said  to  have 
been  paid  upon  compulsion.  But  a  sum 
paid  in  the  prudent  settlement  of  a  suit  is 
paid  under  the  compulsion  of  the  suit  as 
truly  as  if  it  were  paid  upon  execution." 

Though  there  are  decisions  that  seem  to 
support  the  view  that  the  insured,  if  he  set- 
tles the  case,  takes  his  chances  of  being  able 
to  prove,  in  an  action  to  recover  of  the  in- 
surer, that  there  was  a  liability  imposed  by 
law  on  the  insured,  and  that  the  amount 
paid  was  not  excessive,  this  view  does  not 
appeal  to  our  idea  of  equity  or  law.  In 
effect  it  would  practically  preclude  the  in- 
sured from  in  good  faith  compromising  an 
action  against  him  when  the  insurer  has  re- 
fused to  settle  or  defend  it,  contrary  to  its 
agreement.  The  insured,  in  order  to  pro- 
tect himself,  must  permit  the  issue  to  be 
tried  and  a  judgment  rendered,  or  must  take 
his  chances  of  being  able  to  prove,  in  the 
action  against  the  insurer,  that  he  was  in 
fact  liable  in  the  original  action.  This 
would  be  an  ungrateful  and  often  a  difficult 
task.  It  would  mean  that  the  insured  must 
establish  his  own  negligence.  Nor  does  it 
seem  right  that  a  settlement  made  in  good 
faith  by  the  insured,  when  the  result  of  the 
case  is  in  doubt,  though  it  be  to  the 
advantage  of  both  the  insured  and  the  in- 
surer, should  relieve  the  insurer  from  lia- 
bility for  its  breach  of  contract,  unless  the 
insured  proves  affirmatively  that  it  was 
liable  in  the  case  settled.  If  there  was  bad 
faith,  if  the  action  at  the  time  it  is  com- 
promised appears  clearly  to  be  without 
merit,  so  that  the  payment  of  any  sum  is  a 
mere  gratuity,  we  readily  concede  that  the 
amount  paid  cannot  be  recovered  of  the  in- 
surer. But  where  the  insurer  has  agreed  to 
settle  or  defend  all  claims  within  the  policy, 
"even  if  groundless,"  and  has  refused  to  do 
either,  thus  breaching  its  contract  and  com- 
pelling the  insured  to  defend  the  action,  we 
hold  that  the  insured  may  in  good  faith 
make  a  settlement  of  the  action,  and  may 
recover  the  amount  paid  on  such  settlement 
of  the  insurer,  unless  it  is  made  to  appear 
affirmatively  that  there  could  have  been  no 
recovery  hflid  the  action  been  tried.  It  may 
well  be  tiiat  a  different  rule  should  apply 
where  there  is  merely  the  relation  of  in- 
demnitor and  indemnitee,  and  no  positive 
agreement  to  defend  an  action,  and  no 
breach  of  that  agreement. 
44  L.R.A.(N.S.) 


6.  It  remains  to  consider  the  record  in 
the  case  before  us  as  it  bears  upon  the  ques- 
tion whether  it  is  shown  that  there  could 
have  been  no  recovery  for  Vaatanen's  deatii, 
had  the  trial  proceeded  to  judgment.  It  is 
apparent  from  the  pleadings  and  the  course 
of  the  trial  that  plaintiff's  contention  was 
that,  though  in  fact  the  accident  was  not 
caused  by  negligence  on  its  part,  but  was 
caused  by  Vaatanen's  own  negligence,  yet 
that  plaintiff  in  the  action  to  recover  for  his 
death  would  or  might  be  able  to  nake  a 
case  for  the  jury,  and  that  the  settlement 
was  therefore  not  only  made  in  good  faith, 
but  in  the  exercise  of  good  judgment.  It 
was  the  position  of  defendant,  both  in  its 
answer  and  on  the  trial,  that  the  accident 
was  not  within  the  policy,  because  it  was 
caused  by  plaintiff's  failure  to  obey  the 
statute  in  relation  to  obstructing  the  high- 
way, and,  further,  that  there  had  been  no 
trial  of  the  action,  but  instead  a  settlement 
without  its  consent.  Defendant  does  not 
appear  to  have  contended  at  any  time  that 
plaintiff  was  not  liable  for  the  death  of 
Vaatanen,  or  that  the  settlement  of  the  case 
was  not  made  in  good  faith  and  to  escape 
a  possible  greater  liability.  Indeed  defend- 
ant's position  involved  ^e  assertion  that 
plaintiff  was  liable,  but  that  the  case  was 
not  within  the  terms  of  the  policy.  No  at- 
tempt was  made  by  defendant  to  prove  that 
the  allegations  of  the  complaint  in  the 
death  case  could  not  have  been  proved  at 
the  trial;  indeed,  defendant  introduced  no 
evidence,  and  that  introduced  by  plaintiff 
was  for  the  purpose  of  proving  that  the  ac- 
cident was  covered  by  the  policy,  and  not 
to  prove  or  disprove  the  liability  of  plain- 
tiff for  the  accident.  It  may  fairly  be  said 
from  the  entire  record  tiiat  the  issue 
whether  plaintiff  was  liable  for  Vaatanen's 
death  was  not  tendered  by  the  pleadings  and 
not  tried.  Plaintiff  proved  that  the  acci- 
dent was  within  the  terms  of  the  policy, 
and  that  the  settlement  was  made  in  good 
faith,  to  avoid  a  possible  verdict  for  a  much 
larger  sum,  and  to  end  the  litigation.  De- 
fendant did  not  prove,  nor  was  it  shown  by 
the  evidence  introduced  by  plaintiff,  that 
there  could  have  been  no  recovery  in  the 
action  had  it  not  been  settled.  The  finding 
of  the  trial  court  that  Vaatanen's  death  was 
due  to  his  ovni  negligence,  and  not  caused 
by  any  carelessness  or  negligence  or  unlaw- 
ful conduct  on  behalf  of  the  plaintiff,  was 
not  a  finding  of  any  fact  within  the  issues 
made  by  the  pleadings  or  litigated  by  con- 
sent. It  is  not  a  finding  that  a  case  for  the 
jury  could  not  have  been  made,  had  the  ac- 
tion proceeded  to  trial;  nor  would  the  evi- 
dence warrant  such  a  finding,  had  it  been 
within  the  issues  and  made. 

Within  the  rule  we  have  here  laid  down. 
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that,  in  order  to  defeat  the  action,  the 
burden  of  proof  is  upon  defendant  to  show 
that  there  could  have  been  no  recovery  in 
the  action  settled,  we  hold  that  the  record 
before  us  does  not  show  this.  It  does  show, 
on  the  contrary,  that  the  action  to  recover 
for  Vaatanen's  death  was  a  real  lawsuit, 
that  it  was  settled  in  good  faith,  and  that 
there  is  no  basis  for  the  claim  that  the  pay- 
ment was  a  gratuity.  Our  conclusion  is 
that  plaintiff  is  entitled  to  recover,  not  only 
the  amount  expended  in  costs  and  attor- 
neys' fees  incurred  in  defending  the  case,  but 
also  the  amount  paid  in  compromise  of  the 
damages  for  Vaatanen's  death. 

7.  It  was  not  prejudicial  error  to  permit 
the  witness  Nelson,  attorney  for  plaintiff 
in  the  action  by  the  administrator,  to  tes- 
tify that  in  his  opinion  he  would  have  been 
able  to  prove  the  allegations  of  the  com- 
plaint in  that  case.  The  evidence  was  rele- 
vant on  the  issue  of  the  good  faith  of  the 
settlement  made,  a  question  not  in  contro- 
versy on  this  appeal.  In  so  far  as  it  tended 
to  show  that  plaintiff  in  the  action  could  or 
would  have  made  a  case  establishing  the  lia- 
bility of  defendant  for  the  accident,  it  was 
probably  objectionable  as  the  opinion  of  a 
witness;  but  the  decision  indicates  that 
weight  was  not  given  to  the  testimony  in 
this  respect,  and,  if  error,  it  was  without 
prejudice. 

Order  affirmed. 

Holt,  J.,  dissenting: 

I  dissent.  Under  the  provisions  of  the 
insurance  contract,  and  the  facts  found,  I 
do  not  consider  the  defendant  liable  for 
more  than  the  expenses  incurred  by  plaintiff 
in  the  defense  of  the  suit  brought  against 
it  by  the  administrator  of  Vaatanen's  es- 
tate. 

Petition  for  rehearing  denied. 


NE3SRASKA  supreme;  COURT. 

FRANK  LARSON,  Plff.  in  Err., 

V. 

STATE  OF  NEBRASKA. 

(—  Neb.  — ,  140  N.  W.  176.) 

Criminal  law  ^  former  Jeopardy  — 
bindini;  one  charged  with  misde- 
meanor over  for  felony. 

If,  during  a  trial  of  a  misdemeanor  be- 
fore a  magistrate,  it  appears  to  him  that 
the  defendant  should  be  put  upon  his  trial 
for  a  felony,  and  the  magistrate  orders  a 
new  complaint  to  be  filed,  and  proceeds  un- 
der! 327  of  the  Criminal  Code,  to  sit  as  an 

Headnote  by  Letton,  J. 
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examining  magistrate,  finds  probable  cause,, 
and  binds  the  accused  over  to  the  district 
court  to  answer  to  the  felony,  the  fact  thai 
the  accused  had  entered  upon  his  trial  be- 
fore a  court  having  jurisdiction  of  the  mis- 
demeanor will  not  constitute  a  good  plea  in 
bar  to  the  information  for  the  felony  in  the 
district  court. 

(Reese,  Gh.  J.,  dissents.) 

(February  25,  1013.) 

ERROR  to  the  District  Court  for  Merrick 
Coimty  to  review  a  judgment  convict- 
ing defendant  of  assault.    Affirmed  in  part.. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Martin  A  Bockes,  for  plaintiff* 
in  error: 

The  district  court  erred  in  sustaining  the 
demurrer  of  the  state  to  the  plea  in  bar, 
and  in  overruling  the  plea  in  bar  of  defend- 
ant  to  the  information  filed  against  him,, 
to  which  rulings  defendant  duly  excepted  at 
the  time. 

MitcheU  v.  State,  12  Neb.  638,  11  N.  W. 
848;  State  v.  Blevins,  134  Ala.  213,  92  Am. 
St.  Rep.  22,  32  So.  637 ;  Com.  v.  Fitzpatrick, 
121  Pa.  109,  1  L.RJI.  451,  6  Am.  St.  Rep. 
767, 16  Atl.  767,  7  Am.  Crim.  Rep.  199;  State 
V.  Nelson,  19  R.  I.  467,  33  L.  R.  A.  559,  61 
Am.  St.  Rep.  780,  34  Atl.  990;  Franklin  v. 
State,  85  Ga.  570,  11  S.  E.  876,  8  Am.  Crim. 
Rep.  291;  State  v.  Ci-oss,  101  N.  C.  770,  ^ 
Am.  St.  Rep.  63,  7  S.  E.  715;  People  v.  Ny 
Sam  Chung,  94  Cal.  304,  28  Am.  St.  Rep. 

Note. '^ Former  jeopardy:  when  trial  is 
stopped  for  purpose  of  prosecution  of 
higher  or  different  offense. 

As  to  former  jeopardy  in  retrial  on  higher 
charge  after  setting  aside  verdict  for  lower 
charge,  see  notes  to  State  v.  Gillis,  5  L.R.A. 
(N.S.)  671,  and  Brantley  v.  State,  22  L.R,A. 
(N.S.)  959. 

The  case  of  Thompson  v.  State,  6  Neb.  102,. 
upon  which  Labson  v.  State  rests  its  de> 
cision,  is  sufficiently  set  out  in  the  opinion 
of  the  latter  case. 

Where  the  county  court  stopped  a  trial 
for  assault,  and  over  defendant's  protest 
withdrew  the  case  from  the  jury  because 
satisfied  that  the  offense  was  that  of  as- 
sault with  intent  to  murder,  it  was  held  in 
Cunningham  v.  State,  80  Oa.  4,  5  S.  E. 
261,  that  this  furnished  no  ground  for  a 
plea  of  former  jeopardy  upon  a  trial  of  de- 
fendant for  the  latter  offense  in  the  superior 
court. 

The  reason  for  this  ruling  was  that  de- 
fendant waived  indictment  by  the  grand 
jury  and  demanded  a  jury  trial  in  the  county 
court,  with  the  understanding  ftiat  the  law 
was  that  if  the  county  judge  should  deter* 
mine  from  the  evidence  that  it  was  a  felony, 
and  not  a  misdemeanor,  he  would  have  the 
right  to  stop  the  trial  and  bind  defendant 
over  for  the  felony.    It  was  the  same  as  if 
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132,  20  Pac.  642;  Re  Jones,  35  Keb.  502,  53 
N.  W.  468;  1  Bishop,  Crim.  Proc.  §§  805- 
820;  Warren  v.  State,  79  Neb.  526,  113  N.  W. 
143. 

The  court  erred  in  overruling  the  motion 
of  the  defendant  to  set  aside  that  part  of 
the  verdict  finding  him  guilty  of  assault, 
to  which  ruling  he  duly  excepted  at  the 
time. 

Warren  v.  State,  supra;  Gonklin  v.  State, 
26  Neb.  784,  41  N.  W.  788;  People  v.  Mc- 
Daniels,  137  Cal.  192,  59  L.RA.  578,  92  Am. 
St.  Rep.  113,  69  Pac.  1006;  State  ▼.  Nelson, 
19  R.  I.  467,  33  L.R.A.  659,  61  Am.  St.  Rep. 
780,  34  Atl.  990;  State  ▼.  Blevins,  134  Ala. 
213,  92  Am.  St.  Rep.  22,  32  So.  637;  People 
V.  Ny  Sam  Chung,  94  Cal.  304,  28  Am.  St. 


Rep.  129,  29  Pac.  642;  Com.  ▼.  Hart,  149 
Mass.  7,  20  N.  £.  310. 

The  court  erred  in  overruling  the  motion 
of  the  defendant  to  retax  the  costs  incurred 
in  the  district  court  of  Merrick  county, 
Nebraska,  and  to  tax  them  to  the  state  of 
Nebraska,  to  which  ruling  the  defendant 
duly  excepted  at  the  time. 

Blester  v.  State,  65  Neb.  276,  91  N.  W. 
416;  Com.  ▼.  Ewers,  4  Gray,  21;  State  v. 
O'Kane,  23  Kan.  244. 

Messrs.  Grant  G.  Martin,  Attorney 
General,  and  Frank  E.  Edgerton,  Assist- 
ant Attorney  General,  for  the  State: 

Sections  309  and  327  of  the  Criminal  Code 
are  constitutional. 

Thompson  v.  State,  6  Neb.  102;  Ex  parte 
Burke,  58  Miss.  60;  Com.  v.  Harris,  8  Gray, 


he  had  been  specially  asked  by  the  court 
whether  he  would  agree  if  the  evidence  dis- 
closed that  the  offense  was  a  felony  instead 
of  a  misdemeanor,  that  the  trial  should  be 
stopped,  and  he  should  be  bound  over  to  the 
next  term  of  the  supreme  court. 

It  was  also  held  in  that  case  that  the  ef- 
fect of  such  an  agreement  or  waiver  was 
that  the  state  was  bound  not  to  prosecute 
him  for  the  misdemeanor  in  any  other  court; 
and  there  was  no  error  upon  his  trial  in  the 
superior  court  under  tne  indictment  for 
assault  with  intent  to  murder,  in  charging 
that  the  jury  could  convict  him  only  of  that 
offense,  or  of  shooting  at  another  not  in 
his  own  defense,  or  under  circumstances  of 
justification;  and  that  they  could  not  con- 
vict him  of  a  misdemeanor. 

So,  the  entry  of  a  nolle  prosequi  by  a  dis- 
trict attorney  with  leave  of  court,  after 
the  introduction  of  the  evidence  and  conclu- 
sion of  judgment  on  a  charge  of  felonious 
assault  by  shooting  at  a  person,  was  held  in 
State  V.  Hill,  122  La.  711,  48  So.  160,  not 
to  sustain  a  plea  of  former  jeopardy  on  a 
subsequent  trial  under  an  information  filed 
on  the  same  day  with  consent  of  the  court, 
charging  the  shooting  of  a  person  with  in- 
tent to  murder.  This  was  upon  the  theory 
til  at,  the  two  offenses  being  separate  and 
distinct,  founded  upon  different  laws,  sub- 
ject to  different  possible  penalties,  and  tri- 
able before  different  tribunals,  there  was  no 
basis  for  the  plea  of  former  jeopardy. 

Larson  v.  State  also  seems  to  proceed 
upon  this  theory,  the  crime  of  assault  with 
intent  to  do  great  bodily  injury  not  being 
necessarily  involved  in  the  crime  of  assault 
and  battery,  and  vice  versa. 

So,  upon  the  same  theory  it  was  held  in 
State  V.  Reiff,  14  Wash.  664,  45  Pac.  318, 
that  the  fact  that,  because  of  a  variance 
between  the  information  and  the  proof,  a 
person  on  trial  for  larceny  by  falsely  and 
fraudulentlv  impersonating  another  was  dis- 
charged before  verdict,  was  no  bar  to  a  sub- 
sequent prosecution  for  obtaining  the  prop- 
erty under  false  pretenses. 

And  the  above  case  is  cited  in  State  v. 
Campbell,  40  Wash.  480,  82  Pac.  752,  as 
supporting  the  holding  that  the  dismissal  of 
44  L.R.A.(N.8.) 


an  information  charging  defendant  with  ex- 
hibiting a  dangerous  weapon  in  a  threaten- 
ing manner  is  not  a  bar  to  a  subsequent 
prosecution  for  assault  with  intent  to  com- 
mit murder,  based  on  the  same  facts  and 
transactions,  under  a  statute  declaring  an 
order  for  dismissal  to  be  a  bar  to  another 
prosecution  for  the  same  offense,  if  it  be  a 
misdemeanor,  but  not  a  bar  if  the  offense 
charged  be  a  felony. 

But  in  State  v.  Durbin,  32  Wash.  289, 
73  Pac.  373,  distinguished  in  State  v.  Camp- 
bell, supra,  it  is  held  that  a  dismissal  of 
an  information  for  assault  and  battery  on 
motion  of  the  prosecuting  attorney,  under 
the  same  statute  as  that  referred  to  in 
State  V.  Campbell,  is  a  complete  bar  to  a 
conviction  for  assault  and  battery  under  a 
subsequent  information  founded  on  the  same 
facts,  charging  the  crime  of  attempting  to 
commit  mayhem. 

The  distinction  drawn  between  State  v. 
Durbin  and  State  v.  Campbell  is  that  the 
former  was  decided  upon  the  theory  that 
the  defendant,  having  been  acquitted  of  the 
lesser  offense,  could  not  be  convicted  of  the 
greater  offense,  because  the  commission  of 
the  lesser  offense  was  a  constituent  element 
in  the  perpetration  of  the  greater  offense; 
while  in  the  latter  case,  the  latter  offense 
being  not  necessarily  involved  in  the  greater, 
a  jury  in  the  trial  of  an  information  charg- 
ing the  greater  offense  could  not  find  de- 
fendant guilty  of  the  lesser  offense. 

Neither  of  the  last  two  cases,  however, 
are  within  the  scope  of  this  note,  as  they 
did  not  involve  the  effect  of  stopping  a  triaL 

It  was  held  in  Donaldson  v.  State,  — 
Tex.  Crim.  Rep.  — ,  55  S.  W.  826,  competent 
for  a  justice  of  the  peace,  on  development 
of  the  evidence,  to  hold  a  person  charged 
with  simple  assault  for  trial  to  answer  a 
charge  of  aggravated  assault  in  the  dis- 
trict court. 

The  following  cases,  however,  sustain  the 
rule  that  where  a  person  has  been  put  in 
legal  jeopardy  of  a  conviction  of  an  offense 
which  is  a  necessary  element  in  and  consti- 
tutes an  essential  part  of  another  offense, 
such  jeopardy  is  a  bar  to  a  subsequent  prose- 
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470;  Com.  ▼.  Many,  14  Gray,  82;  Com.  ▼. 
Boyle,  14  Gray,  3;  Cunningham  t.  State, 
80  Ga.  5,  6  S.  £.  251;  State  v.  Campbell,  40 
Wash.  480,  82  Pac.  762;  State  v.  Hatta- 
bough,  66  Ind.  223;  Murphy  v.  Com.  23 
Gratt.  960;  Van  Buren  v.  State,  65  Neb. 
223,  91  N.  W.  201,  14  Am.  Crim.  Rep.  430. 

lietton,  J.,  delivered  the  opinion  of  the 
court: 

Tlie  defendant  was  arrested  upon  a  charge 
of  assault  and  battery.  He  was  taken  be- 
fore the  county  judge  of  Merrick  county, 
arraigned  upon  the  complaint  and  pleaded 
not  guilty.  A  jury  was  waived.  Evidence 
was  adduced  by  the  state  and  by  defendant, 
and  both  rested.  After  this  was  done,  and 
before   any   decision,   the   county   attorney 


moved  the  court  to  stop  all  further  pro- 
ceedings, and  to  put  him  upon  a  hearing 
for  an  offense  not  cognizable  before  a  mag- 
istrate, and  to  proceed  as  in  other  criminal 
cases  exclusively  cognizable  before  the  dis- 
trict court.  The  court  sustained  the  motion, 
to  which  the  defendant  excepted.  A  new 
complaint  was  filed  charging  an  assault  with 
intent  to  inflict  great  bodily  injury,  which 
is  a  felony.  A  warrant  was  issued,  and  the 
defendant  arrested  on  this  charge.  He  ob- 
jected to  any  hearing  upon  the  latter  com- 
plaint, for  the  reason  that  he  had  already 
been  placed  in  jeopardy.  This  was  over- 
ruled, and  after  a  hearing,  the  court  found 
there  was  probable  cause  and  bound  him 
over  to  the  district  court. 
In  the  district  court  an  information  was 


cution  for  the  latter  offense,  if  founded 
upon  the  same  act: 

Thus,  it  is  held  in  State  v.  Blevins,  134 
Ala.  213,  92  Am.  St.  Rep.  22,  32  So.  637, 
that  where  the  trial  under  a  charge  of  as- 
sault and  battery,  before  a  tribunal  of  com- 
})etent  and  final  jurisdiction,  proceeds  to 
the  conclusion  of  the  evidence  and  reaches 
the  stage  calling  for  a  judgment  of  the  court 
on  the  issue  as  made,  defendant  is  placed 
in  jeopardy,  and  cannot  be  bound  over  to 
answer  the  charge  of  assault  with  intent  to 
rape. 

So,  while  the  offense  of  assault  and  bat- 
tery is  not  an  absolutely  essential  part  of 
the  crime  of  assault  with  the  intent  to  com- 
mit rape,  yet  it  becomes  a  part  of  such 
greater  offense,  if,  by  the  same  act,  both 
offenses  are  committed.  Consequently,  it 
was  held  in  Bell  v.  State,  103  Ga.  397,  68 
Am.  St.  Rep.  102,  30  S.  E.  294,  that  where  a 
person  was  put  upon  trial  for  assault  and 
battery,  and  after  the  evidence  had  been 
closed  the  court,  without  his  consent,  dis- 
charged the  jury  and  bound  the  accused  over 
for  the  offense  of  assault  with  intent  to 
commit  rape,  the  prosecution  upon  this 
latter  charge  could  not,  as  against  a  plea 
of  former  jeopardy,  be  sustained. 

The  state  in  the  above  case  relied  upon 
Cunningham  v.  State,  supra,  to  support  its 
contention  against  the  plea  of  former  jeop- 
ardy, but  the  court  held  that  case  inappli- 
cable, stating  that  defendant  in  Cunningham 
V.  State  was  tried  in  the  county  court,  while 
the  prosecution  in  Bell  v.  State  was  in 
the  criminal  court  of  Atlanta,  the  statutory 
provisions  conferring  upon  the  county  court 
the  right  to  discontinue  the  trial  and  exer- 
cise the  powers  of  a  conunitting  court  being 
inapplicable  to  the  criminal  court;  that  the 
waiver  in  the  Cunningham  Case  was  made 
with  full  knowledge  of  the  right  of  the 
county  judge  to  stop  the  trial  and  bind  the 
defendant  over,  if  he  should  determine  from 
the  evidence  that  it  was  a  felony,  and  not 
a  misdemeanor,  while  in  the  Bell  Case  de- 
fendant made  the  waiver  with  the  knowledge 
and  understanding  that,  if  the  judge  of  the 
criminal  court  of  Atlanta  should  determine 
that  the  offense  was  a  felony,  and  not  a 
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misdemeanor,  he  would  have  no  right  to 
stop  the  trial  and  bind  him  over  for  the 
greater  offense. 

So  in  Ingram  v.  State,  124  Ga.  448,  52  S. 
£.  759,  a  plea  of  former  jeopardy  was  sus- 
tained where  the  court,  being  of  opinion 
that  the  evidence  developed  that  a  felony, 
and  not  a  misdemeanor,  had  been  committed, 
suspended  a  trial  for  adultery  and  fornica- 
tion, and  withdrew  the  case  from  the  jury, 
against  defendant's  objection,  and  bound 
accused  over  to  answer  to  a  charge  of  rape. 

The  court  said:  "The  question  to  be  an- 
swered is.  Has  the  defendant  been  arraigned 
and  put  upon  his  trial  upon  a  sufficient 
legal  accusation,  for  the  same  criminal  acts 
with  which  he  is  charged  the  second  time? 
If  he  has,  then  he  has  been  put  in  jeopardy, 
within  the  true  intent  and  meaning  of  the 
Constitution,  and  cannot  be  tried  the  second 
time  for  the  same  criminal  acts,  under  the 
same  or  a  different  named  offense." 

This  case  also  distinguishes  Cunningham 
V.  State,  supra,  in  this  that,  in  Ingram  v. 
State,  the  accused  did  not  waive  indictment 
by  the  grand  jury  and  consent  to  be  tried 
in  the  city  court.  His  trial  in  the  city  court 
was  not  a  matter  of  choice  with  him,  but  of 
compulsion. 

So,  it  was  held  in  People  v.  Hunckeler, 
48  Cal.  331,  1  Am.  Crim.  Rep.  507,  that  a 
person  was  twice  put  in  jeopardy  for  the 
same  offense,  and  was  entitled  to  an  acquit- 
tal, where  he  was  indicted  for  manslaughter, 
and  on  his  trial  the  court,  without  his  con- 
sent, discharged  the  jury  because  of  opinion 
that  th«  evidence  showed  him  guilty  of 
murder,  and  he  was  again  indicted  for  mur- 
der for  the  same  killing.  The  court  in  this 
case  sustained  the  plea  of  former  jeopardy, 
notwithstanding  the  statutory  provisions 
that,  '*if  it  appears  by  the  testimony  that 
the  facts  proved  constitute  an  offense  of 
higher  nature  than  that  charged  in  the  in- 
dictment, the  court  may  direct  the  jury  to 
be  discharged,  and  all  proceedings  on  the 
indictment  to  be  suspended,  and  may  order 
the  defendant  to  be  committed  or  continued 
on  or  admitted  to  bail  to  answer  any  indict- 
ment which  may  be  found  against  him  for 
the   higher    offense.    If   an    mdictment   for 
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filed  upon  the  same  charge.  The  defendant 
interposed  a  plea  in  bar  setting  forth  spe- 
cifically all  the  proceedings  before  the 
county  judge,  and  pleading  that  he  had  al- 
ready been  placed  in  jeopardy,  and  by  opera- 
tion of  law  had  been  disdiarged  and  ac- 
quitted upon  the  charge  of  assault.  A 
demurrer  to  this  plea  was  filed  by  the  state, 
which  was  sustained.  The  plea  in  bar  was 
overruled,  and  a  trial  was  had  over  his 
objections.  The  jury  found  that  the  defend- 
ant was  not  guilty  of  assault  with  intent 
to  inflict  great  bodily  injury,  and  found 
that  he  was  guilty  of  assault.  A  motion  to 
set  aside  that  portion  of  the  verdict  finding 
the  defendant  guilty  of  assault,  and  a  mo- 
tion in  arrest  of  judgment,  were  filed  and 
overruled,  and  a  fine  and  costs  adjudged 
against  the  defendant.  After  sentence,  de- 
fendant also  filed  a  motion  to  retax  the 
costs,  for  the  reason  that  the  costs  in  the 
district  court  were  made  in  the  effort  to 
convict  him  of  the  alleged  crime  of  assault 
with  intent  to  inflict  great  bodily  injury, 
which  the  jury  found  that  the  defendant 
is  not  guilty  upon  that  charge.  This  was 
also  overruled. 

The  defendant  assigns  error  of  the  dis- 
trict court  in  sustaining  the  demurrer  to  the 
plea  in  bar  and  in  overruling  the  same,  and 
further  complains  that  the  court  erred  in 
overruling  the  motion  to  retax  the  costs  in 
the  district  court. 

Section  327  of  the  Criminal  Code  provides : 
"If,  in  the  progress  of  any  trial  before  a 
magistrate,    under    the    provisions    of    this 


chapter,  it  shall  appear  that  the  defendant 
ought  to  be  put  upon  his  trial  for  an  offense 
not  cognizable  before  a  magistrate,  the  mag- 
istrate  shall   immediately   stop   all   further 
proceedings  before  him,  and  proceed  as  in 
other  criminal  cases  exclusively  cognizable 
before   the  district  court."     The  defendant 
insists   that    this   provision   is    unconstitu- 
tional as  in  violation  of  §  12,  art.  1,  of  the 
Constitution,  providing  that  no  person  shall 
be  "twice  put  in  jeopardy  for  the  same  of- 
fense."    The  constitutionality  of   this  sec- 
tion we  think  is  really  not  involved  which- 
ever view  is  taken  as  to  the  question  of 
former  jeopardy,  because  the  first  complaint 
might  be  for  a  misdemeanor  not  identical 
with  the  offense  for  which  the  defendant  is 
bound  over,  and  no  such  question  could  then 
arise.     The  real  question  presented  is  not 
whether  this  section  is  constitutional,  but 
whether    when   a   defendant   has   been   put 
upon  trial  for  a  misdemeanor  before  a  mag- 
istrate, and  the  trial  has  proceeded  to  such 
an  extent   that  jeopardy  is  attached,  this 
will  be  a  bar  to  a  subsequent  prosecution 
for  a  like  offense  accompanied  by  such  cir- 
cumstances of  enormity  or  aggravation  as 
to  bring  it  within  a  class  made  felonies  by 
the  statute. 

A  like  question  to  that  presented  in  this 
case  was  decided  at  an  early  day  in  the 
history  of  this  state  in  the  case  of  Thomp- 
son V.  State,  6  Neb.  102.  In  that  ease  a  per- 
son was  accused  and  tried  upon  the  charge 
of  petty  larceny.  The  jury  returned  a  ver- 
dict of  guilty,  and  fixed  the  value  of  the 


the  higher  offense  is  found  by  the  grand 
jury  impaneled  within  a  year  next  there- 
after, he  must  be  tried  thereon,  and  a  plea 
of  a  former  acquittal  to  such  last-found 
indictment  is  not  sustained  by  the  fact  of 
discharge  of  the  jury  on  the  first  indict- 
ment," and  "if  the  defendant  was  formerly 
acquitted  on  the  ground  of  variance  between 
the  indictment  and  the  proof,  or  the  indict- 
ment was  dismissed  upon  an  objection  to 
its  form  or  substance,  or  in  order  to  hold 
the  defendant  for  a  higher  offense,  without 
a  judgment  of  acquittal,  it  is  not  an  ac- 
quittal of  the  same  offense." 

So,  where  defendants  were  tried  upon  a 
charge  of  petit  larceny,  and  upon,  the  con- 
clusion of  the  evidence  the  court,  believing 
that  another  offense  had  been  committed,  re- 
fused to  render  judgment  and  dismissed  the 
action  of  its  own  motion,  it  was  held  in 
People  V.  Ny  Sam  Chung,  94  Cal.  304,  28 
Am.  St.  Rep.  129,  29  Pac.  642,  following 
People  V.  Hunckeler,  supra,  that  a  trial  of 
defendants  in  the  superior  court  upon  a 
charge  of  grand  larceny  was  a  second  jeop- 
ardy, and  that  defendants  were  entitled  to 
their  discharge.  In  neither  of  the  above 
cases  was  there  any  pretension  that  a  ver- 
dict could  not  have  been  rendered  at  the  first 
trial. 
44  L.R.A.(N.S.) 


So,  where  accused  was  upon  trial  for  shoot- 
ing a  person  with  intent  to  kill,  and  the 
court,  acting  under  a  statute  inapplicable 
to  the  case,  discharged  the  jury  after  the 
evidence  was  heard,  against  the  objection  of 
the  accused,  with  a  view  to  a  prosecution 
against  him  for  shooting  at  such  person  with 
intent  to  kill,  it  was  held  in  Mitchell  v» 
State,  42  Ohio  St.  383,  that  such  discharge 
operated  as  an  acquittal,  and  a  plea  of  for- 
mer jeopardy  was  sustained,  since  accused 
could  not  have  been  convicted  on  the  last 
trial  without  proving  the  identical  assault 
for  which  he  might  have  been  lawfully  con- 
victed and  fined  and  imprisoned  on  the  first 
trial, — the  same  identical  assault  having 
been  embraced  and  virtually  charged  in  both 
indictments. 

And  the  entry  of  nolle  jyrosequi  without 
the  prisoner's  consent,  after  issue  was  joined 
and  the  jury  were  sworn,  was  held  in  Frank- 
lin V.  State.  85  Ga.  570,  11  S.  E.  876,  8 
Am.  Crim.  Rep.  291,  a  bar  to  a  subsequent 
indictment  for  the  same  assault  with  intent 
to  murder,  where  the  first  indictment  al- 
leged that  offense,  and  was  good  and  suffi- 
cient for  a  simple  assault,  even  if  not  so 
for  the  aggravated  assault  charged. 
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property  stolen  at  $35.  Upon  this  verdict  no 
judgment  was  rendered,  but  the  magistrate 
required  the  accused  to  appear  before  the 
district  court,  where  he  was  convicted  of 
grand  larceny.  A  plea  of  autrefois  convict 
was  interposed,  which  upon  demurrer  was 
adjudged  insufficient.  Upon  review  this 
court  sustained  the  district  court,  for  the 
reason  that  the  magistrate  had  no  jurisdic- 
tion to  determine  the  question  of  guilt  of  a 
felony,  saying:  "It  should  be  borne  in  mind 
that  it  is  an  indispensable  requisite  to  a  plea 
of  former  conviction  that  the  court  whose 
xsecord  is  relied  upon  to  sustain  it  had  juris- 
diction of  the  alleged  offense."  The  same 
rule  would,  of  course,  apply  to  a  plea  of 
uutrefoia  acquit  or  former  jeopardy.  While, 
as  defendant  contends,  many  authorities 
and  a  number  of  text  writers  take  a  differ- 
€nt  view  with  respect  to  cases  where  the 
only  difference  in  the  two  crimes  charged 
is  one  of  degree,  a  number  of  other  courts 
take  the  same  view  as  was  taken  by  this 
court.  State  v.  Reiff,  14  Wash.  664,  45  Pac. 
318;  State  v.  Campbell,  40  Wash.  480,  82 
Pac.  762;  State  v.  Hattabough,  66  Ind.  223; 
Com;  ▼.  Harris,  8  Gray,  470;  Com.  v.  Bubser, 
14  Gray,  83;  Cunningham  v.  State,  80  Ga. '4, 
5  S.  E.  251;  Ex  parte  Burke,  58  Miss.  50. 
See  also  a  discussion  of  the  subject  in  War- 
ren V.  State,  79  Neb.  626,  113  N.  W.  143, 
as  applicable  to  a  prosecution  for  robbery 
«nd  one  for  murder  based  upon  the  same 
facts.  An  interesting  discussion  of  the 
whole  question  is  found  in  a  monographic 
note  to  People  v.  McDaniels,  92  Am.  St.  Rep. 
81.  However,  as  was  said  in  State  v.  Camp* 
bell,  supra:  "But  it  will  not  do  to  lay  down 
«  rule  to  the  effect  that  in  a  case  where, 
through  inadvertence  or  misinformation  of 
«  prosecuting  officer,  a  defendant  has  been 
charged  with  a  misdemeanor, — ^for  instance, 
an  assault  and  battery,— and  it  afterwards 
eventuates  that  the  actual  crime  committed 
was  that  of  an  assault  with  intent  to  com- 
mit murder,  or  even  murder,  the  law  must 
be  content  with  punishing  the  defendant 
for  the  crime  of  assault  and  battery,  or 
allow  him  to  escape  punishment  altogether, 
by  reason  of  the  inability  of  the  state  to 
dismiss  the  action  for  assault  and  battery 
and  indict  for  the  greater  offense.  Such  a 
determination  by  a  court  would  surely  be 
the  clogging,  instead  of  the  lubricating,  of 
the  wheels  of  justice.'*  Moreover,  the  crime 
of  assault  with  intent  to  do  great  bodily  in- 
jury is  not  necessarily  Involved  in  the  crime 
of  assault  and  battery,  and  vice  versa.  The 
assault  in  the  one  case  may  be  made  by 
threatening  another  with  a  deadly  weapon, 
and  without  the  element  of  battery.  A 
great  bodily  injury  is  injury  to  the  person 
of  a  more  grave  and  serious  character  than 
an  ordinary  battery.  State  v.  Gillett,  56 
44  L.R.A.(N.S.) 


Iowa,  459,  9  N.  W.  362.  Tlie  prosecution  is 
based  upon  a  different  section  of  the  stat- 
ute, and  the  crime  has  other  constituent 
elements.  We  think  no  error  was  made, 
therefore,  by  the  district  court  in  its  ruling 
upon  the  demurrer  and  upon  the  motions 
other  than  to  retax  costs.  As  to  the  latter, 
it  seems  clear  that  the  proceedings  in  the 
district  court  were  unnecessary.  We  think 
the  defendant  is  not  justly  chargeable  with 
the  increased  costs,  and  that  the  motion  to 
retax  should  have  been  sustained.  Blester 
V.  State,  66  Neb.  276,  91  N.  W.  416. 

The  judgment  of  the  District  Court  is  af- 
firmed as  to  the  judgment  of  conviction,  but 
is  reversed  as  to  the  motion  to  retax  costs, 
and  the  cause  is  remanded  for  further  pro* 
ceedings. 

Reese,  Ch.  J.,  dissents* 
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MIKE  BALLEN  et  al.,  Plffs.  in  Err., 

V. 

BANK  OF  KREMLIN. 
(—  Okla.  — ,  130  Pac.  539.) 

Check  ^  assurance  of  goodness  —  effect. 

Under  §  132  of  the  act  of  March  20,  1909 
(Laws  1909,  chap.  24),  known  as  the  nego- 
tiable instruments,  law,  which  requires  an 
acceptance  of  a  bill  of  exchange  to  be  in 
writing,  and  §  185  of  said  act,  which  pro- 
vides that  checks  are  governed  by  the  pro- 
visions of  the  act  with  reference  to  bills 
of  exchange,  with  certain  exceptions,  and 
§  189  of  said  act,  which  provides  that  a ' 
check  does  not  operate  as  an  assignment  of 
any  part  of  the  funds  to  the  credit  of  the 
drawer  with  the  bank,  and  the  bank  is  not 
liable  to  the  holder  unless  and  until  it  ac- 
cepts or  certifies  the  check,  no  liability  is 
created  against  the  bank  by  the  oral  state- 
ment of  one  of  its  officers  that  a  check 
drawn  on  it  is  good,  made  to  a  person  who 
is  about  to  purchase  the  check. 

(February  18,  1913.) 

ERROR  to  the  Superior  Court  for  Gar- 
field County  to  review  a  judgment  sus- 
taining a  demurrer  to  the  petition  in  an 

Headnote  by  Rosseb,  C. 

Note. —  As  to  liability  of  bank  upon 
claimed  contract  of  acceptance  external  tn 
check,  see  note  to  First  Nat.  Bank  v.  Com- 
mercial Sav.  Bank,  8  L.R.A.(N.S.)  1148. 
Upon  the  analogous  question,  as  to  effect 
of  extrinsic  promise  to  sign  note  or  bill, 
see  note  to  Petty  ▼.  Oacking,  33  L.R.A. 
(N.8.)    175. 
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action  to  recover  the  amount  alleged  to  be 
due  on  two  checks.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  J.  Jones  for  plaintiff  in  error. 

Messrs.  G«rber  &  Kmse,  for  defendant 
in  error: 

The  giving  of  an  ordinary  check  does  not 
amount  to  an  assignment,  either  at  law  or 
in  equity,  of  the  funds  in  the  possession  of 
the  depositor,  and  a  holder  of  a  check  has 
no  cause  of  action  against  the  bank. 

National  Bank  v.  Millard,  10  Wall.  162, 
19  L.  ed.  807;  Donohoe-Kelly  Bkg.  Go.  v. 
Southern  P.  Co.  138  Cal.  183,  04  Am  St. 
Rep.  28,  71  Pac.  03;  Reviere  v.  Chambliss, 
120  6a.  714,  48  S.  E.  122;  Clark  v.  Toronto 
Bank,  72  Kan.  1,  2  L.RA.(N.S.)  83,  115 
Am.  St.  Rep.  173,  82  Pac.  582;  House  v. 
Kountze  Bros.  17  Tex.  Civ.  APP-  402,  43  S. 
W.  561 ;  Love  v.  Ardmore  Stock  Exch.  5  Ind. 
Terr.  202,  67  L.R.A.  617,  82  S.  W.  721,  5 
Ann.  Cas.  183. 

The  holder  of  a  check  cannot  sue  a  bank, 
unless  it  certifies  or  accepts  the  check. 

Van  Buskirk  v.  State  Bank,  35  Colo.  142, 
117  Am.  St.  Rep.  182,  83  Pac.  778;  Balti- 
more &  O.  R.  Co.  V.  First  Nat.  Bank,  102 
Va.  753,  47  S.  E.  837;  Duncan  v.  Berlin, 
60  N.  Y.  151;  Risley  v.  Phenix  Bank,  83 
N.  Y.  318,  38  Am.  Rep.  421;  Anderson  ▼. 
Jones,  102  Ala.  537,  14  So.  871 ;  Erickson  v. 
Inman,  34  Or.  44,  54  Pac.  949;  Upham  v. 
Clute,  105  Mich.  350,  63  N.  W.  317;  Lewin 
V.  Greig,  115  Ga.  127,  41  S.  E.  497;  Ingle  v. 
Davis,  81  Ga.  766,  8  S.  E.  192;  Baer  v.  Eng- 
lish, 84  Ga.  403,  20  Am.  St.  Rep.  372,  11  S. 
E.  453;  Hall  v.  Flanders,  83  Me.  242,  22 
Atl.  158;  National  State  Bank  v.  Llndeman, 
161  Pa.  199,  28  Atl.  1022;  Luff  v.  Pope,  5 
Hill,  413,  affirmed  in  7  Hill,  577. 

Ross<Br,  C,  filed  the  following  opinion: 
This  was  an  action  by  Mike  Ballen  and 
Dave  Friedman,  a  partnership  composed 
of  Ballen  &  Friedman,  against  the  Bank 
of  Krenlin.  The  trial  court  sustained  a 
demurrer  to  the  plaintiffs'  petition,  and 
they  have  appealed.  The  petition  alleges,  in 
substance,  that  the  defendant  is  indebted 
to  plaintiffs  upon  two  checks  dated  July  16, 
1910;  that  the  checks  were  drawn  by  Frank 
Lowery,  one  payable  to  the  order  of  George 
Heihm,  and  the  other  to  the  order  of  Joe 
Fleming;  that  on  the  18th  day  of  July, 
1910,  the  checks  were  offered  by  their  hold- 
er to  plaintiffs  as  a  cash  item;  that  the 
plaintiffs  then  and  there,  through  the 
agency  of  the  Security  State  Bank  of 
Enid,  informed  the  defendant  of  the  exist- 
ence and  presentation  of  said  checks,  and 
then  and  there  inquired  of  the  defendant  as 
to  their  value;  that  the  defendant,  answer- 
ing, said  to  plaintiffs'  agent,  the  Security 
State  Bank,  "The  checks  are  good;"  that 
44  L.R.A.(N.S.) 


plaintiffs  then  accepted  the  checks  and  paid 
the  face  value  of  the  same  to  the  owners 
thereof;  that  they  immediately  presented 
the  checks  in  the  usual  course  of  business; 
and  that  the  defendant  refused  payment 
and  protested  them.  The  question  present- 
ed is  as  to  whether  or  not  the  petition  al- 
leges a  cause  of  action. 

This  transaction  occurred  after  the  act  of 
March  20,  1909  (Laws  1909,  chap.  24),  com- 
monly called  the  negotiable  instruments 
law,  had  become  the  law  in  this  state. 
Section  185  of  that  act  is  as  follows:  '*A 
check  is  a  bill  of  exchange  drawn  on  a  bank 
on  demand.  Except  as  herein  otherwise  pro- 
vided, the  provisions  of  this  act  applicable 
to  a  bill  of  exchange  payable  on  demand  ap- 
ply to  a  check."  Section  132  of  the  act  is 
as  follows:  "The  acceptance  of  a  bill  is  the 
signification  by  the  drawee  of  his  assent  to 
the  order  of  the  drawer.  The  acceptance 
must  be  in  writing  and  signed  by  the 
drawee.  It  must  not  express  that  the 
drawee  ^ill  perform  his  promise  by  any 
other  means  than  the  payment  of  money." 

It  is  contended  by  the  plaintiffs  that,  as 
they  were  informed  by  the  defendant's  cash- 
ier that  the  check  was  good,  and  acted  upon 
that  information,  the  bank  is  estopped  to 
deny  liability,  and  is  responsible  for  the 
amount  of  the  checks.  As  a  general  propo- 
sition of  law,  as  applied  to  ordinary  trans- 
actions, the  plaintiff  is  undoubtedly  correct; 
but  the  question  .here  is  whether  the  ordi- 
nary principles  of  law  in  this  regard  apply 
to  negotiable  instruments,  including  bank 
checks.  It  is  believed  that  they  do  not  ap- 
ply, at  least  in  the  absence  of  actual  fraud, 
which  is  not  alleged  in  this  case.  The  nego- 
tiable instruments  law  was  intended  to  fix 
and  settle  the  rights  of  the  parties,  so  far 
as  they  are  affected  by  its  operation.  Co- 
lumbian Bkg.  Co.  V.  Bowen,  134  Wis.  218, 
114  N.  W.  451.  Section  132  of  that  law, 
'quoted  above,  provides  that  the  acceptance 
of  a  bill  of  exchange  must  be  in  writing. 
Section  185,  quoted  above,  provides  that 
checks  shall  be  governed  by  the  same  rules 
as  bills  of  exchange.  Section  189  provides 
that  a  check  of  itself  does  not  operate  as  an 
assignment  of  any  part  of  the  funds  to  the 
credit  of  the  drawee  with  the  bank,  and 
that  the  bank  is  not  liable,  unless  and  until 
it  accepts  or  certifies  the  check.  The  oral 
statement  that  the  checks  were  good  was 
not  a  lawful  acceptance,  ab  required  by  the 
statute.  Neither  was  it  a  certification,  be- 
cause a  certificate  means  a  declaration  in 
writing,  and  a  certificate  must  be  in  writ- 
ing. The  identical  question  involved  here 
was  before  the  supreme  court  of  the  state 
of  Colorado  in  the  case  of  Van  Buskirk  v. 
State  Bank,  35  Colo.  142,  117  Am.  St.  Rep. 
182,  83  Pac.  778.    In  that  case  the  party  re- 
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ceiving  the  check  telephoned  to  the  bank  on  f 
which  it  was  drawn  and  asked  if  the  check 
was  good,  and  was  informed  that  the  check 
was  all  right.  The  check  was  then  cashed 
on  the  faith  of  this  reply  to  the  question. 
The  drawer  of  the  check  within  a  few  min- 
utes, and  before  it  was  presented  for  pay- 
ment, instructed  the  bank  not  to  pay  it; 
and  the  bank  refused  to  pay  it.  The  court 
held  that  the  bank  was  not  liable,  and  in 
doing  so  construed  the  identical  sections  of 
the  negotiable  instruments  law  which  are 
quoted  above. 

In  the  case  of  Baltimore  &  0.  R.  Oo.  ▼. 
First  Nat.  Bank,  102  Va.  763,  47  S.  E.  837, 
it  was  held,  under  §  132  of  the  negotiable 
instruments  law  of  that  state,  which  is 
identical  with  the  same  section  in  force 
in  this  state,  that  the  acceptance  of  a  check 
must  be  in  writing,  and  that  the  drawee  is 
not  liable  to  the  holder,  unless  and  until  it 
certifies  such  a  check.  The  same  construc- 
tion was  given  to  the  same  statute  in  Seat- 
tle Shoe  Co.  V.  Packard,  43  Wash.  627,  117 
Am.  St.  Rep.  1064,  86  Pac.  846. 

In  the  case  of  Lewin  v.  Greig,  116  Ga.  127, 
41  S.  E.  497,  the  suit  was  brought  on  a  biU 
of  exchange.  A  colored  man  desiring  to 
purchase  certain  goods  from  the  plaintiff 
presented  the  bill  of  exchange  in  payment, 
and  the  plaintiff,  before  delivering  him  the 
articles,  went  to  the  defendants'  office  and 
inquired  whether  the  draft  was  good,  and 
whether  they  would  accept  it,  and  was  told 
that  the  draft  was  good  as  gold,  and  that 
they  would  accept  it  and  it  would  be  paid. 
The  Georgia  Code  required  an  acceptance  to 
be  in  writing.  The  court  held  that  the  de- 
fendants were  not  liable.  In  the  course  of 
the  opinion  the  court  said:  "There  is  no  in- 
timation in  the  petition  that  Greig,  Jones,  & 
Wood  agreed  to  accept  the  draft  if  the 
plaintiff  would  sell  the  goods  to  Dixon;  in- 
deed, it  does  not  appear  that  they  even 
knew  that  the  plaintiff  contemplated  mak- 
ing such  a  sale.  This  being  true,  how  can 
the  sale  and  the  delivery  of  the  goods  by 
the  plaintiff  to  Dixon  be  such  part  perform- 
ance as  would  render  it  a  fraud  on  the  part 
of  Greig,  Jones,  A  Wood  not  to  comply 
with  their  parol  acceptance?  They  were 
not  parties  to  the  contract  of  sale;  they 
knew  nothing  about  such  contract  between 
the  plaintiff  and  Dixon;  and  the  fact  that 
the  plaintiff  complied  with  his  part  of  the 
contract  that  he  made  with  Dixon  surely 
cannot  be  said  to  be  such  part  performance 
as  would  render  it  a  fraud  for  Greig,  Jones, 
A  Wood  to  fail  to  comply  with  their  sepa- 
rate and  distinct  contract  of  parol  accept- 
ance of  the  bill  of  exchange.  Even  though 
the  plaintiff,  in  selling  the  goods  to  Dixon, 
relied  entirely  upon  the  parol  acceptance  of 
the  bill  by  Greig,  Jones,  &  Wood,  he  was 
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bound  under  the  law  to  know  that  such  an 
acceptance  was  absolutely  void."  See  also 
Duncan  v.  Berlin,  60  N.  Y.  151;  Risley  v. 
Phenix  Bank,  83  N.  Y.  318,  38  Am.  Rep.  421; 
Anderson  v.  Jones,  102  Ala.  537,  14  So.  871 ; 
Upham  V.  Clute,  106  Mich.  360,  63  N.  W. 
317;  Izzo  V.  Ludington,  79  App.  Div.  272,  79 
N.  Y.  Supp.  744;  Uaeberle  v.  C^Day,  61  Mo. 
App.  390. 

The  equitable  grounds  under  which  plain- 
tiffs claim  seem  to  be  strong;  but  a  consid- 
eration of  all  the  facts  shows  that,  even  on 
equitable  grounds,  the  bank  is  entitled  to 
consideration.  Suppose  that,  when  asked 
about  the  checks,  the  drawer  had  to  his 
credit  in  the  bank  an  amount  sufficient  to 
pay  them.  The  bank  would  naturally  an- 
swer that  the  checks  were  good.  They  were 
good  as  the  account  then  stood;  and  if  oth- 
er checks,  sufficient  to  reduce  the  balance* 
below  the  face  of  those  in  controversy,  had 
not  come  in  before  they  were  presented, 
they  would  have  been  paid.  If  no  other 
checks  had  been  issued,  the  bank  would 
have  done  the  payee  a  grave  injustice  if 
it  had  answered  that  the  checks  were  not 
good.  Then,  after  giving  out  the  informa- 
tion, suppose  other  checks  had  been  pre- 
sented. Under  §  189  of  the  negotiable  in- 
struments law,  the  giving  of  the  checks 
in  suit  did  not  operate  as  an  assignment  of 
any  part  of  the  drawer's  fund.  The  bank 
could  not  refuse  to  pay  other  checks  that 
were  presented.  The  checks  sued  on  had  not 
been  certified.  The  bank  would  have  been 
liable  to  any  person  presenting  a  check,  un- 
less it  paid  it.  It  is  clear  that  io  require 
the  bank  to  pay  these  checks  would  be  to 
make  it  responsible  for  having  told  the 
checks  were  good,  without  any  fraudulent 
intention,  and  at  a  time  when  its  books 
showed  they  were  paid.  The  inquiry  was 
made  concerning  the  checks  as  such;  and 
there  is  nothing  in  the  petition  to  indicate 
that  either  the  plaintiffs  or  the  bank  had 
in  mind  anything  except  the  status  of  the 
drawer's  account,  and  certainly  no  con- 
tract, equitable  or  otherwise,  except  as  con- 
tained in  the  checks,  was  contemplated  by 
the  parties. 

The  case  of  First  Nat.  Bank  v.  School 
Dist.  31  Okla.  139,  39  L.R.A.(N.S.)  666,  120 
Pac.  614,  was  decided  on  the  statute  in 
force  in  Oklahoma  prior  to  the  enactment  of 
the  negotiable  instruments  law.  In  that 
case  the  school  district  gave  one  Bartsch  a 
check  on  the  bank.  The  next  morning  the 
district  treasurer,  acting  for  the  district,  in- 
structed the.  vice  president  of  the  bank  not 
to  pay  it.  The  check  was  left  with  the  vice 
president  by  Bartsch  the  day  it  was  drawn, 
and  the  vice  president  promised  to  give  him 
credit  for  the  amount.  The  bank  paid  the 
check   to  Bartsch  and  returned   it   to  the 
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school  district  as  a  voucher  against  its  ac- 
count. The  school  district  sued  the  bank 
to  recover  the  money,  and  it  was  held  that 
it  was  entitled  to  recover.  It  was  held 
that  the  retention  of  the  check  by  the 
bank,  and  the  verbal  promise  to  pay  it,  was 
not  such  an  acceptance  as  prevented  the 
school  district  from  countermanding  pay- 
ment. It  was  held,  further,  that  the  giv- 
ing of  the  check  did  not  operate  as  an  as- 
signment of  the  funds  in  the  hands  of  the 
bank  until  it  was  presented  for  acceptance 
or  payment. 
The  judgment  should  be  affirmed. 

Per  Ourlam: 

Adopted  in  whole. 


OKLAHOMA  SUPREME  COURT. 

(Division  Xo.    1.) 

F.  E.  ADAMS  et  al.,  Plffs.  in  Err., 

V. 

RHODA  COON  et  al. 

(—  Okla.  — ,   129   Pac.   861.) 

liimitation  of  actions  ^  lost  or  stolen 
property   ^   when    runs. 

1.  The  statute  of  limitations,  as  to  lost 
personal  property,  or  personal  property  in 
the  hands  of  a  thief,  begins  to  run  from 
the  time  of  the  wrongful  taking  or  posses- 
sion, and  not  from  the  time  when  the  owner 
first  had  knowledge  thereof,  provided  there 
was  no  fraud  or  attempt  at  concealment; 
and  if  such  fraud  or  concealment  exists,  it 
must,  in  order  to  avail  the  owner,  be  the 
act  of  the  thief  or  finder  of  the  property. 

Same  —  purpose  of. 

2.  The  statutes  of  limitation  are  statutes 
of  repose,  the  object  and  purpose  of  which 
is  to  suppress  and  prevent  fraudulent  and 
stale  claims  from  springing  up  at  great 
distances  of  time,  and  surprising  parties 
or  their  representatives,  when  all  the  prop- 
er vouchers  and  evidences  are  lost,  or  the 
facts  have  become  obscure  from  the  lapse 
of  time  or  the  defective  memory  or  death 
or  removal  of  witnesses. 

Trial  — >  submission  of  Jury  —  direction 
of  verdict. 

3.  Where  issues  of  fact  are  presented  by 
the  pleadings  and  supported  bv  evidence, 
and  the  facts  are  disputed,  or  tlie  credibil- 
ity of  witnesses  is  drawn  in  question,  or 
a  material  fact  is  left  in  doubt,  or  there 
are  inferences  to  be  drawn  from  facts 
proven,  the  case,  under  proper  instructions, 

Headnotes  by  Robertson,  C. 

Xote.  —  As  to  running  of  statute  of 
limitations  against  action  to  recover  lost 
or  stolen  property,  see  notes  to  Lightfoot 
v.  Davis,  29  L.R.A.(N.S.)  120,  and  Shelby 
V.  Shaner,  34  L.R.A.(N.S.)  621. 
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should  be  submitted  to  the  jury;  and  it  is 
reversible  error  in  such  case  to  sustain  a 
motion  to  direct  a  verdict. 

(January  7,   1913.) 

I  TERROR  to  the  County  Court  for  Atoka 
li  County  to  review  a  judgment  in  plain- 
tiffs' favor  in  a  replevin  action  brought  to 
recover  possession  of  a  horse.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Winfleld  S.  Farmer,  for  plaintiffs 
in  error: 

Plaintiffs  are  barred  by  the  statute  of 
limitation. 

Southgate  v.  Frier,  8  Okla.  435,  57  Pac. 
841;  Keagy  v.  Wellington  Nat  Bank,  12 
Okla.  33,  69  Pac.  811;  Baily  v.  Glover,  21 
Wall.  342,  22  L.  ed.  636;  Qatlin  v.  Vaut,  6 
Ind.  Terr.  254,  91  S.  W.  38;  Wood,  Limita- 
tions, 249;  Dee  v.  Hyland,  3  Utah,  308,  3 
Pac.  388;  Hicks  v.  Fluit,  21  Ark.  463. 

Mr.  D.  H.  liinebaugh,  for  defendants 
in  error: 

As  to  the  operation  and  effect  of  the 
statute  of  limitations,  we  must  look  to  the 
law  of  the  place  where  the  action  is  brought, 
and  not  the  law  of  the  place  where  the  cause 
of  action  arose. 

Hendricks  v.  Comstock,  12  Ind.  238,  74 
Am.  Dec  205;  Miller  v.  Brenham,  68  N.  Y. 
83;  Pearsall  v.  Dwight,  2  Mass.  84,  3  Am. 
Dec.  35;  Swickard  v.  Bailey,  3  Kan.  611; 
Barbour  v.  E^rwin,  14  Lea,  716. 

The  statute  of  limitations  does  not  affect 
this  controversy. 

Daniel  v.  McLucas,  8  Kan.  App.  299,  55 
Pac.  680. 

Robertson,  C,  filed  the  following  opin- 
ion: 

This  is  an  action  in  replevin  for  the 
possession  of  a  horse.  The  evidence  shows 
that  Mrs.  Coon,  one  of  the  defendants  in 
error,  in  1901,  was  the  owner  of  a  young 
colt.  This  colt,  with  other  live  stock  be- 
longing to  her  father's  family,  ran  loose 
upon  ihe  prairie  near  their  home,  which 
was  in  the  neighborhood  of  Lehigh.  In 
1903  defendants  in  error  moved  to  Roff,  50 
or  60  miles  away.  They  claim  the  colt  at 
that  time  had  become  lost  or  stolen,  and 
could  not  be  found,  and  that  they  offered  a 
reward  for  the  same,  in  the  hope  of  recover- 
ing it.  It  was  also  shown  that  Joe  Mar- 
shall, the  stepfather  of  Mrs.  Coon,  and  with 
whom  Mrs.  Coon  lived  prior  to  her  mar- 
riage, had  a  lot  of  live  stock,  including 
horses,  running  at  large  on  the  range  at 
that  time,  and  that  the  colt  in  question  ran 
with  his  stock,  and  was  branded  in  his  brand 
by  his  son,  who,  however,  testified  at  the 
trial  that  he  branded  the  animal  at  his 
sister's  request,  it  being  her  property,  the 
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whole  family  owning  live  stock  and  using 
the  brand  in  common.  Tom  Brown  testified 
that  he  knew  the  animal;  that  he  owned  it 
once,  having  obtained  it  from  Joe  Marshall, 
by  trade,  six  or  seven  years  before  the 
trial.  He  lived  in  the  same  neighborhood 
and  kept  the  animal  nearly  two  years,  when 
he  sold  it  to  John  Meadows,  who  also  lived 
in  the  same  neighborhood,  and  who  also 
kept  the  animal  for  nearly  two  years,  when 
he  sold  it  to  a  Mr.  Catz,  who  also  owned  it 
for  two  years,  who  kept  the  animal  in  a 
pasture  near  Lehigh  a  part  of  the  time,  and 
also  drove  it  around  over  the  country,  his 
business  being  that  of  a  peddler.  Catz 
sold  the  horse  to  Charley  Kilgore,  who,  ten 
days  prior  to  the  commencement  of  this 
action,  sold  the  same  to  plaintiffs  in  error. 

The  evidence  shows,  without  dispute,  that 
each  of  these  gentlemen  who  had  owned  the 
animal  held  it  in  open,  notorious,  exclusive, 
and  peaceable  possession,  and  that  their 
right  to  it  was  never  questioned,  and  that 
the  animal  was  never  secreted  nor  run  out 
of  the  country,  but,  on  the  contrary,  was 
kept,  practically  all  the  time  (six  or  eight 
years),  in  the  very  neighborhood  in  which 
it  was  foaled. 

The  plaintiffs  admit  that  they  had  not 
seen  the  animal  for  six  or  seven  years;  that 
it  was  but  a  colt  when  they  moved  away; 
that  it  was  branded,  when  they  left  the 
neighborhood,  in  Joe  Marshall's  brand,  but 
allege  that  said  brand  was  in  common  use 
among  all  members  of  the  family  (Rhoda 
Coon  being  a  stepdaughter  of  Joe  Marshall) . 
After  the  testimony  was  all  in,  the  defend- 
ants below  moved  the  court  to  direct  a  ver- 
dict in  their  favor,  for  the  reason  that  the 
cause  of  action  was  barred  by  the  statute  of 
limitations.  This  request  was  denied,  and 
defendants  excepted.  Thereupon  plaintiffs 
moved  for  a  directed  verdict  in  their  behalf, 
which  motion  was,  by  the  court,  sustained, 
and  to  which  defendants  excepted,  and  bring 
this  appeal  to  reverse  the  judgment  entered 
on  the  verdict. 

Two  questions  are  raised  in  the  assign- 
ment of  error :  First,  the  statute  of  limita- 
tions; and  second,  the  court  erred  in  direct- 
ing a  verdict  for  plaintiffs,  for  that,  the  evi- 
dence on  the  question  of  ownership  being 
conflicting,  the  question  should  have  been 
submitted  to  the  jury,  instead  of  being  de- 
cided by  the  court.  In  our  opinion,  both 
points  are  well  taken.  As  a  general  propo- 
sition, the  statute  of  limitations,  as  to  re- 
plevin actions  for  the  recovery  of  lost  or 
stolen  property,  begins  to  run  from  the  time 
of  the  wrongful  taking  or  possession,  and 
not  from  the  time  when  plaintiff  first  had 
knowledge  thereof,  if  there  was  no  fraud  or 
attempt  at  concealment;  and  if  such  fraud 
or  concealment  exists,  it  must,  in  order  to 


avail  plaintiff,  be  the  act  ot  defendant  him- 
self.    34  Cyc.  1423. 

It  must  be  admitted  that  all  the  evidence 
in  this  case  shows  that  the  possession  of  all 
the  various  owners  of  the  horse  in  ques- 
tion was  open,  peaceable,  exclusive,  and 
notorious.  This  is  true  even  as  to  Joe  Iklar- 
shall,  the  stepfather  of  Rhoda  Coon,  one 
of  the  defendants  in  error,  who  had  pos- 
session of  the  animal  after  defendants  in 
error  moved  away,  and  whose  stock  brand 
the  animal  in  question  bore.  There  was 
no  attempt  on  the  part  of  any  of  the  various 
vendors  or  vendees  to  conceal  the  animal, 
or  to  remove  the  same  from  the  immediate 
neighborhood  where  it  was  foaled;  and  the 
mere  fact  that  defendants  in  error  removed 
from  the  neighborhood  six  or  seven  years 
prior  to  the  bringing  of  the  action  did  not 
suspend  the  bar  of  the  statute.  This  prin- 
ciple of  law  is  thoroughly  discussed  in  an 
able  opinion  by  Mr.  Justice  Clayton,  in 
Gatlin  v.  Vaut,  6  Ind.  Terr.  254,  91  S.  W. 
38,  in  which  he  says:  "If  he  had  held  the 
property  openly  and  notoriously  in  the  com- 
munity where  the  larceny  occurred,  he  could 
undoubtedly  do  so  [plead  the  statute],  not 
so  much  because  he  waa  entitled  to  the 
protection  afforded  by  the  statute,  but  be- 
cause of  the  laches  of  the  plaintiff.  But 
where  he  conceals  the  property,  and  re- 
moves both  it  and  his  person  from  the 
jurisdiction  of  the  court,  and  so.  long  as 
such  acts  continue,  as  against  him,  the 
running  of  the  statute  is  certainly  sus- 
pended. .  .  .  The  statute  says  that  if 
any  person,  by  any  improper  act  of  his 
own,  prevents  the  bringing  of  an  action,  the 
statute  shall  not  operate  until  such  act 
ceases;  and  where  a  person  innocently  ob- 
tains stolen  property,  it  will  require  some 
active  act  of  concealment  or  fraud  on  his 
part  to  further  suspend  the  statute.  .  .  . 
We  therefore  hold  that  the  statute  of  limi- 
tations, as  to  personal  property  in  the 
hands  of  a  thief  who  has  removed  it  from 
the  vicinity  of  the  owner,  or  secreted  it 
from  him,  does  not  begin  to  run  until  he 
returns  the  property  to  that  vicinity,  or 
openly  and  notoriously  holds  it,  so  that 
the  owner  may  have  a  reasonable  oppor- 
tunity of  knowing  its  whereabouts  and  of 
asserting  his  title.  And  when  he  does  this, 
the  statute  begins  to  run,  although  the 
proof  may  show  it  to  have  been  stolen  prop- 
erty, not  on  the  theory  that  the  thief  is  to 
be  protected,  but  because  of  the  laches  of 
the  owner  in  not  asserting  his  title  for  so 
long  a  period  Its  the  statute  gives  him." 

The  above  case,  in  principle,  is  decisive  of 
the  question  under  consideration.  Here 
the  colt,  having  been  branded  in  Marshall's 
brand,  ran  free  on  the  range  with  Marshall's 
stock.    It  is  not  denied  but  that  Marshall 
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traded  the  animal  to  Brown ,  or  that  Brown 
was  in  the  peaceable,  exclusive,  and  notori- 
ous possession  of  the  same  for  nearly  two 
years,  and  in  the  immediate  neighborhood 
where  the  colt  was  foaled,  or  that  he  sold 
it  to  Meadows,  who  likewise  held  it  for  two 
years,  and  sold  it  again  in  the  same  neigh- 
borhood; this  buying  and  selling  continuing 
for  a  period  of  seven  or  eight  years.  No 
attempt  was  made  on  the  part  of  any  of 
the  owners  to  conceal  the  animal,  or  to  pre- 
vent the  owner  from  finding  and  recovering 
it.  We  do  not  know  on  what  theory  plain- 
tiffs below  followed  the  horse,  whether  as 
stolen  or  lost  j^roperty;  but  in  either  event, 
under  the  facts  of  this  case,  the  above  law 
is  applicable. 

In  Dee  v.  Hyland,  3  Utah,  308,  3  Pac.  388, 
it  was  held  that  the  plaintifif's  cause  of 
action  was  barred,  because  the  defendant, 
although  having  obtained  possession  of 
stolen  property,  had  been  in  such  possession 
openly  and  notoriously  for  more  than  three 
years.    See  also  Hicks  v.  Fluit,  21  Ark.  463. 

Statutes  of  limitation  are  statutes  of  re- 
pose, the  object  and  purpose  of  which  is  to 
suppress  and  prevent  fraudulent  and  stale 
claims  from  springing  up  at  great  distances 
of  time,  and  surprising  parties  or  their  rep- 
resentatives, when  all  the  proper  vouchers 
and  evidence  are  lost,  or  the  facts  have  be- 
come obscure  from  the  lapse  of  time  or  the 
defective  memory  or  death  or  removal  of 
witnesses.  25  C^c.  985.  The  defense  of  the 
statute  of  limitations  in  this  action  in  the 
court  below  is  a  shining  example  of  the  use- 
fulness and  wisdom  of  the  rule  above  enun- 
ciated. Without  such  a  law  there  would  be 
injected  into  almost  every  transaction,  such 
as  is  related  in  the  history  of  this  case,  an 
element  of  uncertainty  that  would  notice- 
ably interfere  with  the  stability  of  ordinary 
business  afi[airs.  To  guard  against  this, 
statutes  of  limitation  have  been  called  into 
existence,  to  the  end  that  those  who  have 
a  wrong  will  speedily  pursue  their  remedy, 
and  to  prevent  innocent  parties  from  being 
called  upon  to  defend  against  actions,  the 
evidence  to  defeat  which  has  been  lost  or 
forgotten. 

We  are  also  of  opinion  that  the  trial 
court  erred  in  directing  a  verdict  for  plain- 
tiffs, for  that  the  evidence  of  ownership  on 
which  they  relied  in  order  to  recover  was 
not  as  plain  or  convincing  or  consistent  as 
would  justify  the  court  in  taking  the  issue 
from  the  jury.  Ownership  in  this  case  was 
primarily  one  of  fact.  In  replevin  the 
plaintiff  must  recover  on  .the  strength  of 
his  own,  and  not  on  the  weakness  of  de- 
fendant's, title.  The  evidence  in  this  case, 
in  some  particulars,  was  inconsistent,  and 
in  other  ways  of  doubtful  value.  The  cred- 
ibility of  the  witnesses,  and  the  effect  to 
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be  given  inconsistent  testimony,  are  for 
the  determination  of  the  jury.  Moore  v. 
First  Nat.  Bank,  30  Okla.  623,  121  Pac.  626. 
"Where  issues  of  fact  are  presented  by  the 
pleadings  and  supported  by  the  evidence, 
and  the  facts  are  disputed,  or  the  credibil- 
ity of  witnesses  is  drawn  in  question,  or  a 
material  fact  is  left  in  doubt,  or  there  are 
inferences  to  be  drawn  from  facts  proven, 
the  case,  under  proper  instructions, 
should  be  submitted  to  the  jury;  and  it  is 
reversible  error  in  such  case  to  sustain  a 
motion  to  direct  a  verdict."  Brown  k 
Bridgeman  v.  Western  Casket  Co.  30  Okla. 
144,  120  Pac  1001.  Such  a  case  is  the  one 
under  consideration.  The  question  of  owner- 
ship should  have  been  submitted  to  the 
jury.  It  is  not  enough  to  say  that  the  evi- 
dence on  the  subject  preponderated  in  favor 
of  the  plaintiffs.  The  issue  was  primarily 
one  for  the  jury  to  decide. 

For  the  reasons  hereinbefore  given,  the 
judgment  of  the  County  Court  of  Atoka 
County  should  be  reversed  and  the  cause 
remanded,  with  instructions  to  enter  judg- 
ment for  defendants  in  accordance  with  the 
prayer  of  their  answer.     . 

Per  Carlam: 

Adopted  in  whole. 


TENNBSSEE  SUPREME  COURT. 
J.  B.  DAVIS 

V. 

HOME  INSURANCE  COMPANY,  Plff.  in 

Certiorari. 

C—  Tenn.  — ,  155  S.  W.  131.) 

Insurance  —  estoppel  ^  stay  of  Judg- 
ment for  overdue  Instalments  ^  ef- 
fect. 

An  insurance  company  is  not  estopped  to 
insist  on  a  provision  of  its  policy  suspend- 
ing the  contract  when  a  premium  becomes 
overdue,  by  a  statement  of  the  attorney  to 
whom  the  claim  was  sent  for  collection,  who 
obtained  judgment  therefor,  that  a  stay  of 
the  judgment  would  reinstate  the  policy, 
followed  by  the  procuring  of  the  stay,  even 
though  the  attorney  has  general  authority 
to  collect  premiums  in  his  locality. 

(April  3,  1913.) 


Xote.  —  The  general  subject  as  to  the  im- 
plied power  of  an  attorney  to  compromise 
a  cause  of  action  is  discussed  in  the  note 
to  Gibson  v.  Nelson,  31  L.R.A.(N.S.)   523. 

As  to  the  taking  of  commercial  paper  by 
agent  in  payment  of  debt  due  principal,  see 
cases  cited  at  pages  49  et  seq.  of  the  note 
to  A.  Lcschon  &  Sons  Rope  Co.  v.  Mayflower 
Gold  Min.  &  Reduction  Co.  35  L.R.A.(N.S.) 
1,  on  the  general  subject  of  payment  by 
commercial  paper. 
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CERTIORAKI  to  the  Court  of  Civil  Ap- 
peals to  review  a  decree  affirming  a  de- 
cree of  the  Chancellor  in  complainant's  fa- 
vor in  a  suit  to  recover  the  amount  alleged 
to  be  due  upon  a  fire  insurance  policy. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vertrees  &  Vertrees  and  Fish- 
er &  Fisher  for  plaintiff  in  certiorari. 

Messrs.  L.  A.  liigon  and  H.  B.  McGin- 
ness  for  defendant  in  certiorari. 

Green,  J.,  delivered  the  opinion  of  the 
court : 

This  bill  was  filed  to  recover  $725,  the 
amount  of  a  policy  of  insurance  issued  by 
defendant  company  on  certain  property  of 
the  complainant,  which  property  was  de- 
stroyed by  fire.  There  was  a  decree  below 
in  favor  of  complainant,  which  was  af- 
firmed by  the  court  of  civil  appeals,  and 
the  case  is  before  us  on  certiorari. 

On  May  7,  1909,  this  defendant  issued 
upon  the  property  in  question  a  policy 
whereby  it  insured  said  property  for  a  pe- 
riod of  five  years.  In  payment  of  the  prem- 
ium, complainant  paid  $12.60  in  cash,  and 
gave  his  note  for  $50.40,  payable  in  annual 
instalments  of  $12.60,  each  of  said  instal- 
ments being  due,  respectively,  on  June  1, 
1910,  June  1,  1911^  June  1,  1912,  and  June 
1,  1913. 

The  instalment  of  this  note  falling  due 
June  1,  1910,  was  not  paid,  and  in  the  fall 
of  that  year  the  note  was  sent  for  collection 
to  Fisher  &  Fisher,  attorneys  at  Carthage. 
Some  negotiations  were  had  between  these 
attorneys  and  the  complainant.  Complain- 
ant first  expressed  a  desire  to  obtain  a 
cancelation  of  the  policy  and  a  release  of 
liability  on  his  note  by  payment  of  the 
short-term  rate,  and  was  advised  by  the 
company  that  it  would  be  necessary  for  him 
to  pa^  to  become  so  released.  He  did  not 
pay  the  past-due  instalment,  and  finally  the 
company  sued  him  for  the  full  amount  of 
the  note,  interest,  and  attorneys'  fees,  and 
obtained  judgment  against  him  for  $63.65, 
May  27,  1911.  The  note  contained  a  provi- 
sion for  the  payment  of  attorneys'  fees,  and 
also  contained  a  provision  to  the  effect  that 
the  failure  to  pay  any  instalment  of  said 
note  when  due  rendered  the  whole  note  due 
and  payable  at  the  option  of  the  company. 

Judgment,  as  before  stated,  was  rendered 
against  the  complainant  May  27,  1911,  be- 
.fore  a  justice  of  the  peace,  and  this  judg- 
ment was  stayed.  Before  the  expiration 
of  the  stay,  to  wit,  on  October  1,  1911,  the 
property  insured  was  destroyed  by  fire. 

The  following  clause  is  contained  in  the 
application  made  by  complainant,  Davis, 
for  this  insurance:  ''If  any  instalment  of 
premium  for  the  policy  that  may  be  issued 
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upon  this  application  shall  not  be  paid  at 
maturity,  or  if  any  single  payment,  promis- 
sory note  (acknowledged  as  cash  or  other- 
wise) given  for  the  whole  or  any  portion  of 
the  premium  for  the  policy  that  may  be  is- 
sued upon  this  application,  shall  not  be 
paid  promptly  when  due,  then  said  policy 
shall  be  suspended,  inoperative,  and  of  no 
force  or  effect  until  such  instalment  or 
promissory  note  is  paid.  The  company  shall 
not  be  bound  by  any  act  done  or  state- 
ment made  by  or  to  any  agent  or  other  per- 
son, which  is  not  contained  in  this  my  ap- 
plication." 

In  the  policy  issued  to  complainant  are 
the  following  provisions: 

"But  it  is  expressly  agreed  that  this  com- 
pany shall  not  be  liable  for  any  loss  or  dam- 
age that  may  occur  to  the  property  herein 
mentioned  while  any  instalments  of  this  in- 
stalment note  given  for  premium  on  this 
policy  remains  past  due  and  unpaid,  or 
while  any  single  payment,  promissory  note 
(acknowledged  as  cash  or  otherwise)  given 
for  the  whole  or  any  portion  of  the  pre- 
mium, remains  past  due  and  unpaid.  Pay- 
ments of  notes  and  instalments  thereof 
must  be  made  to  the  said  Home  Insurance 
Company  at  its  Western  Farm  Department 
office  in  Chicago,  Illinois,  or  to  a  person  or 
persons  especially  authorized  to  collect  the 
same  for  the  company." 

"The  company  may  collect  by  suit  or 
otherwise  any  past-due  note  or  instalments 
thereof,  and  receipt  from  the  said  Chicago 
office  of  the  company  for  the  payment  of 
past-due  notes  or  instalments  must  be  re- 
ceived by  the  assured  before  there  can  be  a 
revival  of  the  policy.  Such  revival  to  be- 
gin from  the  time  of  said  payment,  and  in 
no  case  to  carry  the  insurance  beyond  the 
end  of  the  original  term  of  the  policy." 

In  a  suit  against  this  same  company  up- 
on a  contract,  except  in  dates  and  figures, 
identical  in  terms  with  this,  the  court  said: 
"Constvuing  the  contract  evidenced  by 
these  instruments  in  accordance  with  the  in- 
tent of  the  parties  as  therein  plainly  ex- 
pressed, we  fre  of  the  opinion  that  the 
Home  Insurance  Ck>mpany  contracted  with 
the  complainants  to  insure  their  property 
described  in  the  policy  against  loss  by  fire 
for  five  years,  from  March  19,  1902,  to 
March  19,  1907,  for  the  consideration  of 
$60,  $12  to  be  paid  in  cash  and  a  like  sum 
on  the  Ist  day  of  each  succeeding  January 
until  the  entire  premium  was  paid,  with  the 
express  provision  that  the  policy  shall  be 
suspended  and  the  company  be  not  liable 
for  any  loss  occurring  while  any  of  said 
payments  may  be  due  and  unpaid,  with  a 
further  right  in  the  company  to  declare  all 
of  the  premiums  then  unpaid  due,  and  to 
collect    the    same.    .    .    .    The    stipulation 
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for  a  suspension  of  liability  under  a  policy 
in  case  of  default  in  payment  of  the  prem- 
ium is  a  reasonable  one,  made  to  enforce 
prompt  payment  of  that  part  of  the  prem- 
ium for  which  credit  is  given.  It  violates 
no  principle  of  public  policy  or  rule  of  the 
common  or  statute  law,  and  is  valid.  Such 
a  stipulation  only  becomes  effective  and  in- 
jurious to  the  insured  upon  their  own  de- 
fault in  a  matter  of  which  they  have  full 
notice  and  about  which  they  cannot  be  mis- 
taken. These  being  the  terms  of  the  con- 
tract, the  decision  of  the  case  is  without 
difficulty.  The  well-settled  rule,  as  stated 
.and  enforced  in  the  adjudged  cases  of  all 
courts  of  last  resort  to  which  we  have  had 
access,  and  laid  down  in  the  text- books  of 
authority  upon  this  subject,  is  that  pro- 
visions of  this  character  in  insurance  pol- 
icies are  valid  and  enforceable,  and  that,  if 
a  loss  occurs  while  the  insured  is  in  default 
within  the  terms  of  his  policy,  no  recovery 
can  be  had.  McCullough  v.  Home  Ins.  Co. 
118  Tenn.  263,  100  S.  W.  104,  12  Ann.  Cas. 
626. 

To  the  same  effect  are  the  cases  of  Dale 
V.  Continental  Ins.  Co.  95  Tenn.  38,  31  S. 
W.  266,  and  Equitable  Ins.  Co.  v.  Harvey, 
98  Tenn.  641,  40  S.  W.  1092. 

It  thus  appears  that  the  various  provi- 
sions of  the  policy  here  sued  upon,  as  quot- 
ed above,  are  held  valid  and  enforceable  in 
this  state. 

It  is  not  contended  on  behalf  of  the  com- 
plainant that  the  stay  of  the  judgment 
operated  as  a  payment  of  this  note.  Such 
contention,  of  course,  could  not  be  sus- 
tained. The  obligation  is  not  discharged 
by  the  stay. 

The  ground  upon  which  the  decree  of  the 
courts  below  is  based  is  that,  by  reason  of 
certain  conduct  of  Mr.  Fisher,  in  whose 
hands  this  premium  note  was  placed  for  col- 
lection, the  company  became  estopped  to 
deny  liability,  and  to  insist  on  the  forfei- 
ture, or  rather  suspension,  of  the  policy. 

It  appears  that  the  complainant,  Davis, 
contested  the  insurance  company's  right  to 
recover  on  this  note,  and,  when  judgment 
was  given  by  the  magistrate  in  the  com- 
pany's favor,  complainant  proposed  to  ap- 
peal the  case  to  the  circuit  court,  and  had 
some  conversation  with  Mr.  Fisher  relative 
to  this  appeal.  Complainant  says:  "I  asked 
Mr.  Fisher,  if  I  was  to  stay  it,  would  it  be 
all  right?  and  he  said,  if  I  stayed  it,  it 
would  be  just  as  good  as  if  it  was  paid.  I 
didn't  have  the  money  to  pay  the  judgment 
right  then.  He  said  my  insurance  would 
be  just  as  good  as  if  I  were  to  pay  the  note 
off,  if  I  stayed  it." 

Asked  why  he  did  not  appeal,  complainant 
replied:  "It  was  what  Mr.  Fisher  said  to 
me.  He  had  always  been  mv  friend,  and  I 
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took  what  he  said."  It  is  proper  to  say  that 
Mr.  Fisher  denies  making  any  such  state- 
ment as  this  to  the  complainant  prior  to 
the  entry  of  the  stay.  Other  evidence  is. 
offered  by  both  sides  as  to  what  was  said  by 
Mr.  Fisher.  The  chancellor  and  the  court  of 
civil  appeals,  however,  have  concurrently 
found  that  Mr.  Fisher  did  advise  complain- 
ant as  indicated  in  complainant's  testimony, 
and  that,  acting  on  this  advice,  complainant 
thereupon  stayed  the  magistrate's  judgment. 

We  are  referred  to  the  case  of  Aetna  L. 
Ins.  Co.  V.  Fallow,  110  Tenn.  720,  77  S.  W. 
937,  and  other  cases,  to  the  effect  that  in- 
surers are  estopped  to  insist  upon  forfeiture 
for  nonpayment  of  premiums  when  due,  if 
the  insured  has  been  led  to  believe,  by  any 
course  of  action,  representation,  or  dealings 
of  the  insurer,  that  a  forfeiture  will  not  be 
insisted  upon.  This  rule  of  law  was  applied 
to  the  present  case  by  the  courts  below,  with 
the  result  that  decrees  were  rendered  for 
the  complainants  While  conceding  the 
soundness  of  the  principle  stated  above  and 
relied  on  by  the  complainant,  we  do  not 
think  it  can  find  present  application. 
Fisher  &  Fisher  were  merely  attorneys  at 
law,  to  whom  the  collection  of  this  note  was 
intrusted.  Attorneys  have  no  power  to  sur- 
render substantial  rights  of  their  clients 
without  express  authority.  3  Am.  &  Eng. 
Enc.  Law,  3d  ed.  357;  Holms  v.  Johnston, 
12  Heisk.  158.  They  cannot  accept  payment 
of  a  claim  in  anything  but  money,  unless  so 
authorized  by  their  client.  Kenny  v.  Hazel- 
tine,  6  Humph.  63;  Baldwin  v.  Merrill,  8 
Humph.  139.  They  have  no  power  to  accept 
the  notes  of  third  persons  in  payment  of 
claims  intrusted  to  them  for  collection.  3 
Am.  &  Eng.  Enc.  Law,  2d  ed.  363;  Fitch  v. 
Scott,  3  How.  (Miss.)  314,  34  Am.  Dec.  86. 
They  cannot  accept  a  deed  of  trust.  Pen- 
dexter  V.  Vernon,  9  Humph.  84. 

In  view  of  the  provisions  of  this  contract, 
and  in  view  of  the  general  limitations  upon 
the  powers  of  attorneys  at  law  noted  in  the 
authorities  above,  it  must  be  conceded  that, 
as  an  attorney  at  law,  Mr.  Nelson  Fisher, 
who  had  charge  of  this  matter,  had  no  au- 
thority to  bind  the  company,  even  if  he  had 
undertaken  to  make  a  definite  agreement 
with  complainant  to  accept  a  stayed  judg- 
ment as  payment  of  this  premium  note.  It 
is  not  contended  that  Mr.  Fisher  did  make 
such  an  agreement.  All  that  it  is  claimed 
he  did  was  to  state  to  complainant  that  in 
his  opinion  a  stay  of  the  judgment  would 
amount  to  payment. 

It  is  insisted,  however,  that  Mr.  Fisher 
was  more  than  an  attorney  in  this  matter; 
that  he  was  an  agent  especially  intrusted 
with  collection  of  this  company's  premium 
notes  in  this  section;  that  it  was  the  com- 
pany's habit  to  intrust  him  with  such  collec- 
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tions;  and  that  he  had  the  usual  authority 
of  insurance  agents  to  whom  is  committed 
the  duty  of  collecting  premiums.  If  all  this 
be  tru«,  still  we  do  not  think  Mr.  Fisher's 
statements  to  the  complainant  with  refer- 
ence to  the  effect  of  a  stay  of  his  judgment 
could  be  treated  as  a  waiver  of  the  com- 
pany's right  to  insist  on  the  suspension  pro- 
visions of  the  policy.  Mr.  Fisher  did  not 
undertake  to  make  any  contract  for  exten- 
sion, nor  did  he  make  any  representation  of 
fact  whatever  to  the  complainant.  He  only 
undertook  to  give  his  opinion  as  to  the  legal 
effect  of  a  stay  of  this  judgment  upon  the 
rights  of  the  parties.  As  we  have  seen,  this 
opinion  was  erroneous.  A  stay  of  judgment 
is  not  payment.  Mr.  Fisher  was  mistaken  as 
to  the  legal  rights  of  the  parties  under  such 
circumstances.  That  it  was  an  innocent 
mistake,  honestly  made,  is  not  questioned. 
The  law  is  well  settled  that  "the  acts  and 
declarations  of  a  party  based  upon  an  inno- 
cent mistake  as  to  his  legal  rights  will  not 
estop  him  to  assert  the  same."  16  Qyc.  734. 
"An  estoppel  cannot  be  predicated  upon  an 
innocent  mistake."  Vincent  v.  Hall,  1  Shan- 
non, Gas.  697.  See  Harlan  ▼.  Harlan,  15 
Pa.  607,  63  Am.  Dec.  612;  Davis  v.  Bagley, 
40  Ga.  181,  2  Am.  Rep.  570,  and  other  cases 
cited  in  note  21 ;  16  Cyc.  734. 

So,  upon  the  authorities,  it  is  manifest 
that  the  defendant  company  is  not  here  es- 
topped from  insisting  upon  the  provisions  of 
this  policy  by  reason  of  the  acts  of  Mr. 
Fisher.  This  must  be  true,  whether  Mr. 
Fisher  be  regarded  as  attorney  or  agent. 

Other  matters  are  raised  in  the  case,  but 
not  seriously  insisted  on  at  the  bar,  and 
will  not  hdk'e  be  considered. 

It  appears  in  the  record  that  complainant 
has  offered  to  pay  this  judgment  to  the  com- 
pany several  times,  but  the  latter  has  re- 
fused to  receive  it.  If  the  company  here- 
after insists  on  the  right  to  collect  the  en- 
tire amount  of  the  magistrate's  judgment, 
which  has  been  stayed,  other  questions  will 
perhaps  arise,  which  may  then  be  dealt 
with. 

The  decree  of  the  Chancellor  and  of  the 
Court  of  Civil  Appeals  will  be  reversed,  and 
the  bill  dismissed,  at  complainant's  cost. 


TEXAS   COURT  OF  CRIMINAIj 
APPEAIiS. 

EX  PARTE  R.  G.  BOTTS,  Appt. 

(—  Tex.  Crim.  Rep.  — ,  154  S.  W.  221.) 

Municipal  corporation  — >  police  power 
—  prohibition  of  hojrs. 

1.  The  police  power  of  a  city  extends  to 

Note.  ^  As  to  power  of  municipality  to 
prohibit  keeping  of  live  stock,  see  note  to 
State  v.   Rice,   39   L.R.A.(N.S.)    266. 
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the    prohibition    of    the    keeping    of    hogs 
within  the  business  and  thickly  populated 
portions  of  its  territory. 
Evideni^e  ^  Judicial  notice  ^  effect  of 

keeping  hogs. 

2.  The  court  takes  judicial  notice  of  the 
fact  that  the  keeping  of  hogs  in  the  ordi- 
nary way  within  the  thickly  populated  por- 
tions of  a  city  tends  to  create  a  condition 
from  which  pestilence  and  disease  arisen 

(February  19,  1913.) 

APPEAL  by  relator  from  a  judgment  of 
the  Coutity  Court  for  Gonzales  Coimty 
'remanding  him  on  habeas  corpus  to  custody 
to  which  he  had  been  committed  upon  con- 
viction in  the  Corporation  Court  for  viola- 
tion of  an  ordinance  restricting  the  keeping 
of  hogs  in  a  city  to  certain  limits.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Blanton  A  Green  for  appellant. 
Mr.    O.    B.    Ijane,    Assistant    Attorney 
General,  for  the  State. 

Harper,  J.,  delivered  the  opinion  of  the 
court: 

The  application  for  habeas  corpus  ad- 
dressed to  Hon.  J.  W.  Holmes,  county  judge 
of  Gonzales  county,  shows  that  relator  was 
prosecuted  for  violating  an  ordinance  of  the 
city  of  Gonzales,  which  restricted  the  keep- 
ing of  hogs  in  said  city  to  certain  limits,  de- 
scribing by  metes  and  bounds  the  limits  in 
which  hogs  could  not  be  kept.  In  the 
statement  of  facts  it  is  agreed  the  territory 
embraced  in  the  ordinance,  and  in  which 
hogs  were  not  permitted  to  be  kept,  "covers 
about  one  half  of  the  corporate  limits  of 
said  city  of  Gonzales,  and  includes  the  bus- 
iness section  and  most  heavily  populated  res- 
idence section  of  said  city." 

Relator  was  convicted  in  the  corporation 
court,  and  on  habeas  corpus  was  remanded 
by  the  county  judge,  and  from  this  latter 
judgment  prosecutes  an  appeal  to  this  court; 
his  contention  being  that  the  ordinance  was 
void,  in  that  the  city  council  was  without 
authority  to  pass  an  ordinance  absolutely 
prohibiting  hogs  to  be  kept  in  any  portion 
of  said  city,  contending  that  their  authority 
only  extended  to  prescribing  the  mode  and 
method  of  keeping  hogs,  and  did  not  embrace 
authority  to  absolutely  prohibit  them  from 
being  kept  in  any  part  of  the  city. 

Relator  admits  that  hogs  are  of  that 
species  of  animals  of  which  a  city  has  the 
right  to  regulate  the  keeping,  but  contends 
that  they  are  not  of  that  character  of  which 
the  city  has  the  right  to  absolutely  prohibit 
the  keeping.  In  the  case  of  Cohen  v.  Rice, 
—  Tex.  Civ.  App.  — ,  101  S.  W.  1062,  our 
court  of  civil  appeals  discussed  at  length 
the  power  of  a  city  to  prohibit  a  thing,  sub- 
ject to  the  police  power,  in  certain  parts  of 
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a  city,  and  permitting  it  in  other  portions 
thereof,  and  hold  that  this  is  a  reasonable 
regulation,  when  it  does  not  by  its  terms 
amount  to  absolute  prohibition.  This  has 
also  been  the  holding  of  this  court.  Ex 
parte  Levine,  46  Tex.  Crim.  Rep.  364,  81 
S.  W.  1206;  Garonzik  v.  State,  60  Tex.  Crim. 
Rep.  633,  100  S.  W.  374;  Williams  v.  State, 
52  Tex.  Crim.  Rep.  374,  107  S.  W.  1121;  Ex 
parte  King,  52  Tex.  Crim.  Rep.  383,  107 
S.  W.  549.  Thus,  it  is  seen  that  an  ordinance 
providing  that  hogs  may  be  kept  in  certain 
parts  of  a  city  under  given  conditions,  and 
providing  that  they  may  not  be  kept  within' 
certain  limits,  has  been  held  to  be  a  regula- 
tion of  that  character  of  business;  and,  as 
relator  admits  that  the  city  may  regulate, 
this  ordinance  would  not  be  invalid. 

However,  we  do  not  base  our  opinion 
solely  on  this  proposition.  The  statement 
of  facts  in  this  case  does  not  disclose  the 
mode  and  method  and  the  circumstances 
under  which  the  hog  or  hogs  were  kept  in 
this  instance,  and  the  proposition  before  us 
is:  Is  a  hog  the  character  of  animal  that 
his  keeping  may  be  absolutely  prohibited  in 
the  thickly  inhabited  portions  of  a  city? 
We  think  this  should  be  answered  in  the 
affirmative.  The  Cyclopedia  of  Law  k  Pro- 
cedure (voL  16,  p.  862)  lays  down  this  prop- 
osition of  law:  "Courts  may  properly  take 
judicial  notice  of  facts  that  may  be  regarded 
as  forming  part  of  the  common  knowledge 
of  every  person  of  ordinary  understanding 
and  intelligence," — citing  authorities  from 
Alabama,  California,  Connecticut,  District 
of  Columbia,  Illinois,  Indiana,  Kentucky, 
Louisiana,  Maine,  Massachusetts,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Nebraska, 
New  Jersey,  New  York,  Oregon,  Virginia, 
Washington,  and  the  United  States  Supreme 
Court,  which  will  be  found  collated  in  the 
volume  herein  referred  to. 

This  court,  soon  after  its  organization, 
adopted  the  general  rule  laid  down  by  Mr. 
Greenleaf :  "Courts  will  generally  take  no- 
tice of  whatever  ought  to  be  generally  known 
within  the  limits  of  their  jurisdiction." 
Moore  v.  State,  7  Tex.  App.  20.  And  this 
has  always  been  the  rule  in  this  court  and 
the  supreme  court;  and  with  this  well-known 
rule  of  law  in  view,  we  should,  and  will, 
take  judicial  cognisance  of  the  nature  and 
habits  of  a  hog,  and  the  results  incident  to 
his  keeping  and  confinement  within  the 
limits  of  a  populous  portion  of  a  city. 

It  is,  we  think,  known  to  all  men  that 
hogs,  when  confined  within  narrow  limits, 
have  an  offensive  odor ;  that  their  habits  are 
unclean,  and  by  their  mode  of  life  create  not 
only  an  offensive  condition  of  affairs,  but 
create  a  condition  from  which  pestilence  and 
disease  arise;  and  it  is  one  of  the  chief  du- 
ties of  a  city  or  state,  under  its  police  power, 
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to  protect  the  life  and  health  of  its  citizens. 
Wii  are  not  treating  of  a  hog  kept  under  ex- 
traordinary conditions,  but  kept  in  the  usual 
and  customary  way  they  are  kept  in  cities 
and  towns;  and  when  so  kept,  we  think  the 
keeping  of  them  would  be  injurious  to  the 
health  of  the  community,  and  the  odors  aris- 
ing would  make  the  air  offensive  and  very 
impure.  Entertaining  these  views,  we  think 
this  court  was  correct  in  its  holding  in  the 
case  of  Ex  parte  Glass,  49  Tex.  Crim.  Rep. 
87,  00  S.  W.  1108,  wherein  an  ordinance 
similar  to  the  one  involved  in  this  case  was 
held  to  be  a  valid  exercise  of  the  police  power 
conferred  on  cities  by  our  statutes. 
The  judgment  is  affirmed. 

Petition  for  rehearing  denied  Maroh  12, 
1013. 


FLORIDA  SUPREME  COURT. 

JOSEPHINE  WHITTINGTON,  Plff.  in 

Err., 
▼. 

R.  E.  L.  McCASKILL. 

( —  FIa.  — ,  61  So.  286.) 

Marriage  —  mlBoegenatlon  —  foreign 
marriage. 

Although  marriages  between  white  per- 
sons and  negro  persons  are  prohibited  in 
this  state,  both  by  the  Constitution  and  stat- 
utes, where  such  a  marriage  takes  place  in 
anotiier  state  between  such  persons,  who 
are  bona  fide  residents  of  such  state,  and 
who  continue  to  reside  there  ^until  the 
death  of  the  wife,  and  such  marriage  is 
valid  in  the  state  where  consummated,  the 
husband  is  entitled  to,  and  takes,  under 
the  provisions  of  §  2295  of  the  General 
Statutes  of  1906,  all  the  property  of  the 
wife  situated  in  this  state,  where  she  dies 
intestate  without  leaving  any  children  or 
their  descendants  surviving  her. 

(February  11,  1913.) 

ERROR  to  the  Circuit  Court  for  Escambia 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover   possession,   of    certain    real    estate. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 

Headnote  by  Shacklefobd,  Ch.  J. 


Note.  ^  For  law  governing  validity  of 
marriage,  see  note  to  Hills  v.  State,  57 
L.R.A.  155;  Gabisso's  Succession,  11  L.R.A. 
(N.S.)  1082;  Statev.  Fenn,  17L.R.A.(N.S.)  ' 
800:  Johnson  v.  Johnson,  26  L.R.A. 
(N.S.)  179;  State  v.  Hand,  28  L.ILA. 
(X.S.)  753:  and  Cunningham  v.  Cunning- 
ham, 43  L.R.A.(N.S.)   355. 
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Messrs.  SnlliTan  A  SnlliTan,  for  plain- 
tiff in  error: 

If  the  state  prohibits  a  marriage,  or  the 
parties  are  prohibited  from  living  together 
in  a  state,  a  marriage  in  another  state 
should  not  be  recognised  in  the  state  pro- 
hibiting the  same. 

Re  Chace,  3  Ann.  Cas.  1066,  note;  Pen- 
negar  v.  State,  87  Tenn.  244,  2  L.ILA.  703, 

10  Am.  St.  Rep.  648,  10  S.  W.  306;  State 
V.  Bell,  7  Bazt.  0;  5  Eng.  Rul.  Cas.  783; 
Geoi^ia  v.  Tutty,  7  L.R.A.  60,  41  Fed. 
753;  Brook  t.  Brook,  9  H.  L.  Cas.  213,  7 
Jur.  N.  S.  422,  4  L.  T.  N.  S.  93,  9  Week. 
Rep.  461;  United  States  ex  rel.  Devine  v. 
Rodgers,  109  Fed.  886;  Sturgis  v.  Sturgis, 
61  Or.  10,  16  L.R.A.(N.S.)  1034,  131  Am. 
St.  Rep.  724,  93  Pac.  696;  State  v.  Fenn,  47 
Wash.  661,  17  L.RA.(N.S.)  800,  92  Pac 
417;  Lanham  v.  Lanham,  136  Wis.  360, 
17  IaR.A.(N.S.)  804,  128  Am.  St.  Rep. 
1086,  117  N.  W.  787. 

Messrs.  Reeves,  Watson,  &  Pasco,  for 
defendant  in  error: 

Not  all  marriages  of  negroes  and  white 
persons  are  rendered  invalid.  The  constitu- 
tional provision  simply  prohibits  marriage, 
but  does  not  pretend  to  declare  that  mar- 
riages valid  elsewhere  shall  not  be  recog- 
nized as  valid  here. 

Medway  v.  Needham,  16  Mass.  167,  8 
Am.  Dec.  131;  Caballero  ▼.  The  Executor, 
24  La.  Ann.  573;  Pearson  v.  Pearson,  61 
Cal.  120;  State  v.  Ross,  76  N.  C.  242,  22 
Am.  Rep.  678;  Hernandez's  Succession,  46 
La.  Ann.  962,  24  L.R.A.  831,  16  So.  461; 
West  Cambridge  v.  Lexington,  1  Pick.  606, 

11  Am.  Dec.  231;  Moore  v.  Hegeman,  92 
N.  Y.  627,  44  Am.  Rep.  408;  Com.  v.  Lane, 
113  Mass.  458,  18  Am.  Rep.  609;  State  v. 
Fenn,  47  Wash.  561,  18  L.RJJl.(N.S.)  800, 
92  Pac.  417. 

Shackleford,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  brought  an  action 
of  ejectment  against  the  defendant  in  error 
for  the  recovery  of  the  possession  of  a  lot 
in  the  city  of  Pensacola,  which  resulted  in 
a  verdict  and  judgment  in  favor  of  the  de- 
fendant. It  developed  at  the  trial,  either 
from  the  evidence  adduced  or  from  the 
agreed  statement  of  facts,  that  Elizabeth 
Anderson,  who  was  the  daughter  of  the 
plaintiff,  and  who  had  one  eighth  or  more 
of  negro  blood -in  her  veins,  departed  this 
life  intestate,  without  any  descendants  sur- 
viving her,  seised  and  possessed  of  the  lot 
in  question;  that  after  acquiring  the  title 
to  such  lot,  Elizabeth  Anderson  removed 
from  Pensacola,  Florida,  to  Leavenworth, 
Kansas,  where  she  married  W.  J.  Grooms, 
a  white  person,  with  whom  she  lived  there 
for  about  six  years,  and  died  there;  that 
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after  her  death  her  husband,  W.  J.  Grooms, 
as  her  only  heir  at  law,  conveyed  such  lot 
to  the  defendant.  After  all  the  evidence 
had  been  submitted,  the  trial  court  directed 
the  jury  to  find  a  verdict  for  the  defendant. 

We  shall  assume  that  the  plaintiff,  as  the 
mother  of  Elizabeth  Anderson,  deceased, 
was  shown  by  the  evidence  to  have  been  en- 
titled to  maintain  this  action,  though  the 
record  is  by  no  means  clear  as  to  this.  See 
§  2296  of  the  General  Statutes  of  1906,  and 
Stone  V.  Citizens'  State  Bank,  —  Fla.  — , 
69  So.  945.  We  shall  further  assume, 
though  the  record  does  not  show  that  proof 
thereof  was  made,  that  such  a  marriage  as 
the  one  in  question  is  valid  in  the  state  of 
Kansas.  We  assume  these  matters,  for  the 
reason  that  no  question  is  raised  thereon, 
and  they  seem  to  be  admitted  by  the  re- 
spective counsel.  As  we  understand  it,  the 
sole  point  presented  for  our  determination, 
as  it  will  be  decisive  of  the  case,  is  as  to 
whether  or  not  the  marriage  between  Eliza- 
beth Anderson  and  W.  J.  Grooms  in  the 
state  of  Kansas,  where  such  marriages  are 
recognized  as  valid,  will  be  held  invalid  in 
this  state,  so  as  to  prevent  Grooms  from  in- 
heriting as  the  sole  heir  at  law  of  Elizabeth 
Anderson,  deceased,  the  lot  of  which  she 
died  sei«ed  and  possessed.  In  support  of 
her  contention,  plaintiff  in  error  relies  upon 
§  24  of  article  16  of  the  Constitution  of 
1886,  which  is  as  follows: 

"All  marriages  between  a  white  person 
and  a  negro,  or  between  a  white  person  and 
a  person  of  negro  descent  to  the  fourth  gen- 
eration, inclusive,  are  hereby  forever  prohib- 
ited." 

Sections  2679  and  3629  of  the  General 
Statutes  of  1906,  which  are  as  follows,  are 
also  relied  upon: 

"2679.  (2063.)  Marriages  between  white 
and  negro  persons. — ^It  shall  be  unlawful  for 
any  white  male  person  residing  or  being  in 
this  state,  to  intermarry  with  any  negro 
female  person;  and  it  shall  be  in  like  man- 
ner unlawful  for  any  white  female  person 
residing  or  being  in  this  state,  to  inter- 
marry with  any  negro  male  person;  and 
every  marriage  formed  or  solemnized  in 
contravention  of  the  provisions  of  this  sec- 
tion shall  be  utterly  null  and  void,  and 
the  issue,  if  any,  of  such  surreptitious  mar- 
riage, shall  be  regarded  as  bastard,  and  in- 
capable of  having  or  receiving  any  estate, 
real,   personal,  olr  mixed,  by  inheritance." 

"3529.  (2606.)  Intermarriage  of  white 
and  negro  persons. — ^If  any  white  man  shall 
intermarry  with  a  negro,  mulatto,  or  any 
person  who  has  one  eighth  of  negro  blood  in 
her,  or  if  any  white  woman  shall  inter- 
marry with  a  negro,  mulatto,  or  any  person 
who  has  one  eighth  of  negro  blood  in  him, 
either   or   both    parties   to    such    marriage 
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shall  be  punished  by  imprisonment  in  the 
state  prison  not  exceeding  ten  years,  or 
by   fine  not  exceeding  $1,000. 

We  are  of  the  opinion  that  this  quoted 
section  of  the  Constitution  and  the  two 
quoted  statutes  fail  to  support  this  conten- 
tion. To  hold  otherwise,  we  would  have  to 
read  something  therein  that  is  not  there. 
Neither  Grooms  nor  Elizabeth  Anderson  re- 
sided or  was  in  this  state  at  the  time  of 
their  marriage;  nor  did  they  reside  therein 
subsequent  thereto.  Neither  does  it  appear 
that  she  removed  from  Florida  for  the  pur- 
pose of  contracting  such  marriage,  or  with 
the  intent  to  evade  our  statute.  We  see  no 
useful  purpose  to  be  accomplished  by  citing 
and  discussing  authorities  from  other  juris- 
dictions, a  number  of  which  will  be  found 
collected  in  the  note  to  Re  Chace,  on  page 
1054  of  3  Ann.  Cas,  There  would  seem  to 
be  some  conflict  in  the  authorities,  but  we 
shall  not  undertake  to  analyse  them,  or  to 
point  out  the  statutes  upon  which  they  are 
founded.  Since  the  marriage  was  valid  in 
the  state  of  Kansas,  where  it  was  consum- 
mated, and  where  the  parties  continued  to 
reside  until  the  death  of  the  wife,  we  are 
of  the  opinion  that  neither  our  Constitution 
nor  the  statutes  referred  to  above,  have  any 
applicability  thereto.  Section  18  of  our 
Declaration  of  Rights  expressly  provides: 
"Foreigners  shall  4iave  the  same  rights  as 
to  the  ownership,  inheritance,  and  disposi- 
tion of  property  in  this  state  as  citizens  of 
the  state." 

Our  statute  of  descent  (§  2295  of  the 
General  Statutes  of  1906),  also  referred  to 
above,  provides  that  '4f  there  be  no  chil- 
dren or  their  descendants,  and  the  decedent 
be  a  married  woman  and  her  husband  sur- 
vive her,  all  the  property,  real  and  personal, 
shall  go  to  the  husband."  It  follows  that 
the  judgment  must  be  affirmed. 

Taylor,  Cockrell,  Hocker,  and  Whit- 
field, JJ.^  concur. 


HiiiiNois  supreme:  court. 

CITY  OP  CHICAGO,  Appt., 

V. 

MATHIAS    SCHMIDINGER. 

(243   III.   167,  90  N.   E.   369.) 

Oonstitntlonal    law  —  property   rights 
—  prescribing  size  of  loaves  of  bread. 

1.  Prescribing  the  weight  of  the   loaves 

Note. '^Validity    of   regulationa   oa    to 
toeight  of  loaf  of  iMread, 

The  power  to  regulate  the  sale  and  deter- 
mine the  weight  of  bread  in  the  loaf  when 
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of  bread  to  be  sold  within  a  city  aoes  not 
deprive  the  baker  of  his  property  without 
due  process  of  law,  in  that  it  interferes 
with  his  freedom  of  contract  for  the  dis- 
position and  sale  of  it. 

Same  —  special  legislation. 

2.  Specifying  the  weight  of  loaves  of 
bread  to  be  sold  within  a  city  is  not  in- 
valid special  legislation,  if  it  applies  to  all 
dealers  in  that  product  alike. 

Same  —  reasonableness. 

3.  An  ordinance  requiring  loaves  of 
bread  sold  within  the  city  to  be  fractions 
or  multiples  of  1  pound  is  not  unreasonable, 
even  though  it  makes  no  provision  for  sale 
of  different  sized  loaves  by  special  contract. 

Same  —  failure  to  provide  for  evapora- 
tion. 

4.  An  ordinance  specifying  the  weight  of 
loaves  of  bread  which  can  be  sold  within 
the  city  is  not  void  as  placing  an  unreason- 
able burden  on  the  baker,  because  the 
loaves  will  lose  weight  through  evaporation 
as  soon  as  they  are  out  of  the  oven,  so  that 
they  must  be  made  heavier  than  the  re- 
quired weight,  to  comply  with  the  ordinance 
when  sold,  nor  because  the  materials  of 
which  they  are  made  may  fluctuate  in 
value. 

Same  —  labels  —  reasonableness. 

5.  Requiring  labels  to  be  placed  on  loaves 
of  bread  sold  within  the  city,  specifying 
the  size  of  the  loaf  and  name  of  the  maker, 
is  not  unreasonable. 

(December  22,  1909.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Cook  County 
in  defendant's  favor  in  an  action  brought 
to  recover  certain  penalties  alleged  -to 
have  accrued  to  the  plaintiff  from  violation 
by  the  defendant  of  an  ordinance  regulat- 
ing the  weight  of  loaves  of  bread.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  J.  Brandage,  Edwin 
H.  Cassels,  Emil  C.  Wetten,  and  Clar- 
ence X.  Boord  for  appellant. 

Messrs.  Rubens,  Fischer,  Sb  Mosser, 
for  appellee: 

The  prohibition  of  the  making  of  loaf 
bread  in  weights  such  as  are  in  large  de- 
mand, and  such  as  are  necessary  to  satisfy 
reasonable  and  lawful  business  require- 
ments, although  the  loaves  may  be  labeled 
in  accordance  with  their  exact  weight, 
unreasonably,  arbitrarily,  and  unnecessar- 
ily interferes  with  the  legitimate  pursuit 
of  an  ordinary  calling,  and  with  the  right 
of  contract,  and  deprives  the  citizen  of  lib- 


offered  for  sale  has  uniformly  been  recog- 
nized by  the  courts  as  a  legitimate  exercise 
of .  the  police  power  of  the  state  or  the 
municipal  corporation  acting  under  its  del- 
egated authority. 
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erty  and  property  without  due  process  of 
law. 

Buffalo  T.  Collins  Baking  Co.  39  App. 
Div.  432,  67  N.  Y.  Supp.  347;  Lochner  v. 
New  York,  198  U.  S.  45,  49  L.  ed.  937,  25 
Sup.  Ct  Rep.  539,  3  Ann.  Cas.  1133;  People 
V.  Steele,  231  111.  340,  14  LJLA.(N.S.) 
361,  121  Am.  St  Rep.  321,  83  N.  £.  236; 
Charles  J.  Off  &  Co.  v.  Morehead,  235  111. 
40,  20  L.R.A.(N.S.)  167,  126  Am.  St.  Rep. 
184,  85  N.  E.  264,  14  Ann.  Qas.  434;  Mil- 
lett  V.  People,  117  111.  294,  57  Am.  Rep. 
869,  7  N.  E.  631;  Frorer  v.  People,  141 
111.  171,  16  L.R.A.  492,  31  N.  E.  396;  Ram- 
sey  V.  People,  142  111.  380,  17  LJELA.  853, 
32  N.  £.  364;  Braceville  Coal  Co.  v.  People, 
147  111.  66,  22  L.R.A.  340,  37  Am.  St.  Rep. 
206,  36  N.  £.  62;   Ritchie  v.  People,  15r. 


IlL  98,  29  L.R.A.  79,  46  Am.  St.  Rep.  315, 
40  N.  E.  454;  Frost  v.  Chicago,  178  111. 
250,  49  L.R.A.  657,  69  Am.  St.  Rep.  301, 
52  N.  £.  869;  Ruhstrat  v.  People,  185  111. 
133,  49  L.R.A.  181,  76  Am.  St.  Rep.  30, 
57  N.  E.  41,  12  Am.  Crim.  Rep.  453;  Bailey 
V.  People,  190  111.  28,  54  L.R.A.  838,  83  Am. 
St.  Rep.  116,  60  N.  £.  98;  Bessette  t.  People, 
193  111.  334,  56  L.RJ^.  558,  62  N.  E.  215; 
Horwich  v.  Walker-Gordon  Laboratory  Co. 
205  111.  497,  98  Am.  St.  Rep.  254,  68  N.  £. 
938;  Eden  v.  People,  161  111.  296,  32  L.Rji. 
659,  62  Am.  St  Rep.  365,  43  N.  £.  1108; 
Stame  v.  Peopk,  222  111.  189,  113«Am.  St 
Rep.  289,  78  N.  E.  61;  Cooley,  Const.  Lim. 
Tth  ed.  874,  et  seq;  Lippman  v.  People, 
175  111.  101,  51  N.  £.  872,  11  Am.  Crim. 
.^icp.  356;  Re  Jacobs,  98  N.  Y.  98,  60  Am. 


Under  a  statute  granting  municipal  cor- 
porations power  ''to  regulate  everything 
which  relates  to  bakers,"  a  cit^  may  law- 
fully enact  an  ordinance  regulating  the  size 
of  loaves  of  bread,  and  requiring  &e  manu- 
facturer to  mark  the  bread  with  his  initials 
or  other  mark.  Guillotte  v.  New  Orleans, 
12  La.  Ann.  432. 

A  statute  granting  a  municipal  corpora- 
tion power  to  regulate  the  weight  and 
price  of  bread  that  shall  be  offered  for  sale 
within  its  limits  cannot  be  successfully  at- 
tacked as  unlawfully  interfering  with  the 
right  to  carry  on  business.  Mobile  v. 
Yuille,  3  Ala.  137,  36  Am.  Dec.  441.  The 
court  said:  "The  legislature  having  full 
power  to  pass  such  laws  as  are  deemed  nec- 
essary for  the  public  good,  their  acts  can- 
not be  impeached  on  the  ground  that  they 
are  unwise,  or  not  in  accordance  with  just 
and  enlightened  views  of  political  economy, 
as  understood  at  the  present  day.  .  .  . 
If,  however,  such  an  inquiry  were  open,  it 
would  be  very  difficult  to  satisfy  this  court 
that  the  assize  of  bread  in  a  populace  city 
or  town  is  an  unwise  regulation.  The  prac- 
tice has  prevailed  too  long,  and  has  been 
too  generally,  not  to  say  almost  universally, 
acquiesced  in  and  continued,  to  permit  us 
to  doubt  that  some  regulation  on  this  in- 
teresting subject  is  necessary  and  proper.'* 

A  statute  establishing  a  standard  weight 
for  a  loaf  of  bread,  and  prohibiting  the  sale 
of  bread  except  by  the  whole,  half,  or  quar- 
ter loaf,  unless  plainly  labeled  with  the 
exact  weight,  is  not  unreasonable  or  oppres- 
sive, and  is  a  valid  exercise  of  the  police 
power.  State  v.  McCool,  83  Kan.  4^8,  111 
Pac.  477. 

An  ordinance  requiring  loaves  of  bread 
that  shall  be  offered  for  sale  within  the 
city  to  be  1,  2,  and  4  pounds,  and  fixing  a 
penalty  for  offering  for  sale  short-weight 
loaves,  cannot  be  successfully  attacked  as 
not  being  within  the  police  power.  People 
V.  Wagner,  86  Mich.  594,  13  L.R.A.  286, 
24  Am.  St  Rep.  141,  49  N.  W.  609. 

Or  as  taking  property  without  compensa- 
tion.   Ibid. 

Or  as  abridging  or  unlawfully  interfering 
with  the  right  to  carry  on  business.     Ibid.  ' 
44  L.R.A.(N.S.) 


In  upholding  the  ordinance  in  the  above 
case,  and  in  pointing  out  the  value  of  such 
an  ordinance,  the  court  said:  ''Bread  is  an 
article  of  general  consumption.  It  is  usual- 
ly sold  by  the  loaf,  and  the  individual  con- 
sumer, in  the  majority  of  cases,  buys  by 
the  single  loaf.  Each  transaction  involves 
but  a  few  pennies,  although  the  number  of 
individual  transactions  in  a  large  city 
reaches  each  day  into  the  thousands,  and 
the  opportunities  for  fraud  are  frequent. 
It  would  be  practically  impossible  to  pre- 
vent fraud  m  the  sale  of  short- weight 
loaves,  if  the  matter  was  left  to  the  ordi- 
nary legal  remedy  afforded  the  individual 
consumer  for  fraud  or  deceit.  The  amount 
involved  would  not  justify  a  resort  to  liti- 
gation. Sales  are  invariably  made  in  loaves 
of  the  size  of  1,  2,  or  4  pound  packages,  and 
the  ordinance  simply  takes  the  usual  and 
ordinary  packages  or  loaves  into  which 
bread  is  made,  and  fixes  the  standard  of 
weight  of  each  package.  It  does  not  pro- 
hibit the  sale  of  bread  by  weight  if  it  over- 
runs, as  it  is  claimed  that  it  sometimes 
does,  nor  does  it  prohibit  the  exaction  of 
an  increased  price  bv  reason  of  the  addi- 
tional weight.  It  does  not  prohibit  the 
sale  of  a  half  or  a  quarter  or  any  other 
fraction  of  a  loaf." 

An  appeal  was  taken  to  the  United  States 
Supreme  Court  from  the  decision  of  Chi- 
cago V.  ScHKioiNOEB,  and  it  was  there  held 
that  the  ordinance  which  fixed  the  weight  of 
the  standard  loaf  of  bread  to  be  sold  in 
the  city  at  1  pound,  and  prohibiting  the 
making  or  selling  of  loaves  which  are  not 
up  to  the  weight  of  the  standard  loaf,  or  of 
a  specified  fractional  part  or  multiple  of 
such  loaf,  thougli  it  may  produce  some  in- 
convenience, is  not  such  an  unreasonable 
and  arbitrary  exercise  of  the  police  power 
as  to  render  the  ordinance  void  under  tiic 
14th  Amendment  to  the  United  States  Con- 
stitution, prohibiting  the  taking  of  prop- 
erty without  due  process  of  law.  226  U.  S. 
578,  57  L.  ed.  — ,  33  Sup.  Ct  Rep.  182. 

The  existence  of  a  considerable  demand 
in  a  citv  for  loaves  of  bread  of  sizes  other 
than  those  fixed  by  an  ordinance  of  that 
city  prohibiting  the  sale  of  other  than  the 
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Rep.  636;  Harding  v.  People,  160  III.  459,  32 
L.RJL  445.  52  Am.  St.  Rep.  344,  43  N.  K. 
624;  Mauousky  v.  Stephan,  233  III.  409,  84 
N.  E.  365;  Freund,  Pol.  Power,  Ist  ed.  60; 
Chicago  y.  Nctcher,  183  111.  104,  48  L.R.A. 
261,  76  Am.  St.  Rep.  93,  66  N.  E.  707. 

The  charter  power  **to  regulate  the  sale 
of  bread,  to  prescribe  the  weight  and  qual- 
ity of  bread  in  the  loaf,"  does  not  in  terms 
or  by  necessary  implication  negative  the 
right  of  the  citizen  by   special  agreement 


to  contract  for  loaves  of  wei^ts  other  than 
those  prescribed. 

Wheeler  v.  Wheeler,  134  111.  622,  10 
L.R.A.  613,  25  N.  E.  688;  2  Lewis's  Suther- 
land, Stat.  Constr.  2d  ed.  p.  1072;  Minet 
V.  Leman,  20  Beav.  269,  24  L.  J.  Ch.  N.  S. 
545,  1  Jur.  N.  S.  410,  3  Eq.  Rep.  501,  3 
Week.  Rep.  359;  Atty.  Gen.  v.  Smith,  31 
Mich.  359;  Rowley  v.  Stray,  32  Mich.  70; 
Blackwood  v.  Van  Vliet,  30  Mich.  119. 

Regulations^    unreasonably,     arbitrarily^ 


standard  sizes  does  not  render  the  ordinance 
invalid  as  interfering  with  the  freedom  of 
contract,  protected  by  the  14th  Amendment 
to  the  United  States  Constitution  against 
infringement  without  due  process  of  law. 
Ibid. 

In  Re  Nasmith,  2  Ont.  Rep.  192,  it  was 
held  that  a  municipal  ordinance  prescribing 
the  weight  of  loaves  of  bread  of  1^,  2,  and 
4  poimds,  and  requiring  that  the  weight 
should  be  stamped  on  each  loaf,  was  not 
ultra  vires  or  unreasonable.  The  court  said: 
"When  our  legislature  authorized  the  de- 
fendants to  pass  by-laws  for  seizing  and 
forfeiting  bread  of  light  weight  or  short 
measurement,  they  must  undoubtedly  have 
intended  that  the  defendants  should  have  the 
right  to  prescribe  what  such  weight  or  meas- 
urement should  be,  otherwise  there  would 
be  no  means  of  ascertaining  if  it  were  un- 
der or  of  full  weight." 

The  court  also  pointed  out  in  the  above 
case,  in  upholding  the  regulation  which  re- 
quired the  weight  to  be  stamped  upon  the 
loaf,  that  the  practice  of  stamping  bread 
is  of  ancient  date,  that  the  statute  of  8 
Anne,  chap.  18,  which  authorized  municipal- 
ities to  regulate  the  size  and  weight  of 
bread,  and  required  the  price  and  weight  to 
be  stamped  upon  it,  was  enacted  nearly 
two  centuries  ago,  and  said:  "We  read  of 
loaves  rescued  from  the  buried  cities  of  the 
first  century,  with  the  stamp  of  the  makers' 
name  still  legible." 

And  in  Rex  v.  Chisholm,  14  Ont.  L.  Rep. 
178,  9  Ont.  Week.  Rep.  914,  it  was  held 
that  a  municipal  ordinance  which  required 
that  bread  be  sold  in  1  and  3  pound  loaves, 
and  fixed  a  penalty  for  offering  for  sale 
short-weight  loaves,  was  not  tUtra  vires, 
where  the  municipality  was  given  power  to 
pass  by-laws  "for  seizing  and  forfeiting 
bread  or  other  articles  when  of  light  weight 
or  short  measurement,"  and  generally  was 
given  power  to  pass  by-laws  for  inflicting 
reasonable  fines  not  exceeding  $50  for 
breach  of  any  by-law. 

In  Paige  v.  Fazackerly,  36  Barb.  392,  it 
was  said  in  reply  to  an  objection  that  the  or- 
dinance was  unconstitutional  and  void,  that 
''there  is  no  doubt  that  a  city  ordinance 
regulating  the  weight  of  bread  is  a  valid 
police   regulation." 

And  in  Munn  v.  People,  69  111.  80,  it 
was  said,  arguendo ^  in  upholding  a  statute 
regulating  public  warehouses  and  fixing 
maximum  charges,  over  the  objection  that 
it  deprived  the  owner  of  his  property  with- ' 
44  L.RJl.(N.8.) 


out  due  process  of  law  and  without  com- 
pensation: "Familiar  instances  are  found 
m  regulating  public  ferries  and  public 
mills,  and  fixing  the  compensation  in  the 
shape  of  toll.  Another  is,  in  delegating 
power  to  municipal  bodies  to  regulate 
charges  of  hackmen,  draymen,  and  the 
weight  and  price  of  bread." 

In  Com.  V.  McArthur,  152  Mass.  622,  25 
N.  £.  836,  the  court  sustained  a  conviction 
for  selling  bread  of  a  size  ot^er  than  that 
prescribed  by  statute,  though  the  validity  of 
the  statute  does  not  appear  to  have  been 
questioned. 

But  in  Buffalo  v.  Collins  Baking  Co.  39 
App.  Div.  432,  57  N.  Y.  Supp.  347,  affirm- 
ing 24  Misc.  745,  53  N.  Y.  Supp.  968,  it 
was  held  that  a  city  ordinance  requiring  all 
bread  baked  or  offered  for  sale  within  the 
city  to  be  made  into  loaves  weighing  not 
less  than  1^  pounds,  and  fixing  a  penalty 
for  violation  of  the  ordinance,  was  an  un- 
reasonable exercise  of  the  police  power,  and 
an  undue  interference  with  the  rights  of  a 
citizen  engaged  in  the  manufacture  and 
sale  of  bread  weighing  1  pound,  where 
there  was  a  demand  for  loaves  of  that  size, 
and  the  bread  sold  bore  a  colored  label  con- 
spicuously stating  the  name  of  the  maker 
and  the  weight  and  price  of  the  bread,  the 
price  being  ratably  the  same  as  that  charged 
for  the  standard  size.  The  court  said: 
"If  the  purpose  to  be  obtained  is  for  the 
public  health  or  comfort,  or  the  public  weal 
generally,  then  the  rights  of  the  individual 
must  yield  to  the  common  good.  In  this 
case  no  good  to  the  public  is  apparent* 
Bread  of  the  same  composition,  weighing 
1  pound,  is  equally  wholesome  as  a  loaf 
half  a  pound  larger.  There  is  no  advantage 
to  the  public  on  the  score  of  economy,  as 
the  price  is  ratably  the  same.  There  is  no 
pretense  of  any  attempt  to  cheat  in  the 
weight,  and  no  question  of  inspection  is  in- 
volved. There  is  a  demand  tor  loaves  of 
bread  of  1  pound  weight.  The  sales  of  this 
size  made  by  defendant  have  averaged  about 
200  loaves  each  day.  It  is,  therefore,  en- 
gaged in  a  proper  business,  supplying  the 
needs  of  the  people  daily  at  a  confessedly 
moderate  charge,  and  without  any  criticism 
as  to  the  quality  of  the  food  furnished. 
There  is  no  necessity  for  the  common  coun- 
cil to  prohibit  it  from  carrying  on  this 
trade;  its  endeavor  to  do  so  is  an  unreason- 
able proscription  of  a  legitimate  calling." 
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and  unnecessafily  interfering  with  .the 
usual  pursuit  of  an  ordinary  occupation 
are  violative  of  both  the  state  and  Federal 
Constitutions. 

People  V.  Steele,  231  111.  340,  14  L.RJ^. 
(N.S.)  361,  121  Am.  St.  Rep.  321,  83  N.  E. 
236;  Lochner  v.  New  York,  198  U.  S.  45, 
49  L.  ed.  937,  25  Sup.  Ct  Hep.  539,  3  Ann. 
Cas.  1133;  Chicago  &  A.  R.  Co.  v.  Carlin- 
ville,  200  HI.  314,  60  L.R.A.  391,  93  Am. 
St.  Rep.  190,  65  N.  E.  730;  Toledo,  W.  & 
W.  R.  Co.  y.  Jacksonville,  67  111.  37,  16 
Am.  Rep.  611;  Meyers  v.  Chicago,  R.  I.  & 
P.  R.  Co.  57  Iowa,  555,  42  Am.  Rep.  50,  10 
N.  W.  898;  Burg  v.  Chicago,  R.  I.  &  P.  R. 
Co.  90  Iowa,  106,  48  Am.  St.  Rep.  419, 
57  N.  W.  680. 

The  ordinance  is  unreasonable  because 
it  is  uncertain  in  that  it  requires  loaf 
bread  to  be  of  the  prescribed  weight  until 
it  is  "commonly  called  stale,"  and  it  pre- 
supposes loaf  bread  to  remain  of  the  same 
weight  from  the  time  it  leaves  the  oven 
until  it  has  dried  out  sufficiently  to  be 
"commonly  known  as  stale,"  which  is  a 
physical  impossibility. 

State  V.  Clarke,  69  Conn.  371,  39  L.R.A. 
670,  61  Am.  St.  Rep.  45,  37  Atl.  975;  Com. 
V.  Roy,  140  Mass.  432,  4  N.  E.  814;  Mc- 
Convill  V.  Jersey  City,  39  N.  J.  L.  38; 
Chicago  V.  Rumpflf,  45  111.  90,  92  Am.  Dec. 
196;  Chicago  &  E.  I.  R.  Co.  v.  Beave/,  96 
111.  Rep.  558;  State  v.  Partlow,  91  N.  C. 
650,  49  Am.  Rep.  652;  Ward  v.  Ward,  37 
Tex.  389;  66  Gent.  L.  J.  331,  333. 

Hand,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  in  debt  commenced 
by  the  city  of  Chicago  uijainst  Mathias 
Schmidinger  in  the  circuit  court  of  Cook 
county,  to  recover  certain  penalties  alleged 
to  have  accrued  to  the  city  in  consequence 
of  the  violation  by  the  defendant  of  an 
ordinance  of  the  city  regulating  the  sale 
and  prescribing  the  weight  and  quality  of 
bread  in  the  loaf,  made  and  sold  or  offered 
for  sale  within  the  city.  The  declaration 
contained  ten  counts  and  a  plea  of  nil  debet 
was  filed.  A  jury  was  waived,  and  a  trial 
was  had  before  the  court,  and  a  judgment 
was  entered  in  favor  of  the  defendant.  The 
city  has  prosecuted  an  appeal  direct  to  this 
court  on  the  ground  that  the  constitution- 
ality of  said  ordinance  is  involved. 

The  ordinance,  in  part,  is  as  follows: 

"Sec.  2.  Every  loaf  of  bread  made  or  pro- 
cured for  the  purpose  of  sale,  sold,  offered 
or  exposed  for  sale,  in  the  city  of  Chicago, 
shall  weigh  a  pound  avoirdupois  (except 
as  hereinafter  provided),  and  such  loaf  shall 
be  considered  t^  be  the  standard  loaf  in 
the  city  of  Chicago.  Bread  may  also  be 
44  L.R.A.(N.S.) 


made  or  procured  for  the  purpose  of  sale, 
sold,  offered  or  exposed  for  sale,  in  half, 
three-quarter,  double,  triple,  quadruple, 
quintuple,  or  sextuple  loaves,  and  in  no 
other  way.  Every  loaf  of  bread  made  or 
procured  for  the  purpose  of  sale,  sold, 
offered  or  exposed  for  sale,  in  the  city,  shall 
have  affixed  thereon,  in  a  conspicuous  place, 
a  label  at  least  1  inch  square,  or  if  round, 
at  least  1  inch  in  diameter,  upon  which 
label  there  shall  be  printed  in  plain  type 
.  .  .  the  weight  of  the  loaf  in  pound, 
pounds,  or  fraction  of  a  pound  avoirdupois, 
whether  the  loaf  be  a  standard  loaf  or  not. 
The  business  name  and  address  of  the 
maker,  baker,  or  manufacturer  of  the  loaf 
shall  also  be  printed  plainly  on  each  label. 

"Sec.  3.  Every  maker,  baker,  or  manu^ao- 
turer  of  bread,  every  proprietor  of  a  hak«ry 
or  bakeshop,  and  every  seller  of  brvud  in 
the  city  of  Chicago,  shall  keep  scales  and 
weights  suitable  for  the  weigliing  of  bread 
in  a  conspicuous  place  in  his  bakery,  bake- 
shop,  or  store,  and  shall,  whenever  re- 
quested by  the  buyer,  and  in  the  buyer's 
presence,  weigh  the  loaf  or  loaves  of  bread 
sold  or  offered  for  sale. 

"Sec.  4.  If  any  person,  firm,  or  corpora- 
tion shall  make  or  procure  for  the  purpose 
of  sale,  sell,  offer  or  expose  for  sale,  within 
the  city  of  Chicago,  .  .  .  any  bread 
the  loaf  or  loaves  of  which  are  not  stand- 
ard half,  three-quarter,  double,  triple, 
quadruple,  quintuple,  or  sextuple  loaves,  as 
defined  in  §  2  of  this  ordinance,  .  .  . 
or  shall  make  or  procure  for  the  purpose  of 
sale,  sell,  offer  or  expose  for  sale,  within 
the  city  of  Chicago,  any  standard  loaf  or 
loaves  of  bread  which  do  not  weigh  1 
pound  each,  or  any  bread  the  loaf  or  loaves 
of  which  do  not  weigh  as  much  as  the 
weight  marked  thereon,  or  any  bread  the 
loaf  or  loaves  of  which  do  not  have  affixed 
thereon  the  label  marked  as  hereinbefore 
provided,  contrary  to  the  provisions  of  this 
ordinance,  such  person,  firm,  or  corporation 
shall  be  fined  not  less  than  $10  nor  more 
than  $100  for  each  offense. 

"Sec.  5.  The  provisions  of  this  ordinance 
.  .  .  shall  not  apply  to  .  .  .  what  is 
commonly  known  as  'stale  bread,'  sold  as 
such,  provided  the  seller  shall,  at  the  time 
of  sale,  expressly  state  to  the  buyer  that 
the  bread  so  sold  is  stale  bread." 

At  the  close  of  the  evidence  the  defendant 
submitted  to  the  court,  in  writing,  the  fol- 
lowing propositions  of  law,  which  were  held 
by  the  court  to  be  the  law  of  the  case: 

(1)  "That  §§  2,  3,  and  4  (except  the 
provision  of  §  4  relating  to  violations  of 
§  1 ) ,  and  each  of  them,  of  the  ordinance 
of  the  city  of  Chicago  in  the  declaration 
in  this   case,  and  each  count  thereof,  set 
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forth,  are  illegal  and  void,  because  said 
§§  2  and  3  and  said  portions  of  said  §  4 
of  said  ordinance,  and  each  of  them,  arc 
in  violation  of  and  contrary  to  §§  1  and  2 
of  article  2  of  the  Constitution  of  the 
state  of  Illinois,  and  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States. 

(2)  "That  §§  2  and  4  (except  the  pro- 
vision of  §  4  relating  to  violations  of 
§  1)  and  each  of  them,  of  the  ordinance 
of  the  city  of  Chicago  in  the  declaration  in 
this  case,  and  each  count  thereof,  set  forth, 
are  illegal  and  void,  because  the  provisions 
of  said  sections  are  unreasonable  and  in  re- 
straint of  trade." 

The  questions  therefore  for  determina- 
tion in  this  case  are:  First,  is  said  ordi- 
nance unconstitutional?  And,  secondly,  if 
said  ordinance  is  not  unconstitutional,  is 
there  such  an  unreasonable  regulation  of 
the  business  of  the  defendant,  who  is  a 
baker,  attempted  thereby,  as  to  render  the 
ordinance  void? 

It  is  first  contended  that  said  ordinance 
is  unconstitutional  in  this:  That  it  de- 
prives the  defendant-  of  his  property  with- 
out due  process  of  law,  by  violating  his  right 
to  freely  contract  for  the  diBposition  and 
sale  of  his  property.  This  court  has  held 
that  the  disposition  of  property  may  be 
limited  or  regulated  where  the  public  in- 
terest requires  that  its  disposition  should 
be  limited  or  regulated  (Chicago  y.  Open- 
heim,  229  111.  313,  82  N.  E.  294,  11  Ann. 
Cas.  G54,  and  the  legislature,  in  city  and 
village  act  (Hurd's  Rev.  Stat. '1908,  chap. 
24,  §  62),  art.  6,  §  1,  el.  62,  provided,  in 
enumerating  the  powers  of  the  cities  and 
villages  of  this  state,  that  they  shall  by 
ordinance  have  the  right  to  regulate  the 
sale  of  bread  and  to  prescribe  the  weight 
and  quality  of  bread  in  the  loaf.  We  are 
therefore  of  the  opinion  that  the  ordinance 
in  question  cannot  be  said  to  be  unconstitu- 
tional on  the  ground  that  the  legislature 
is  powerless  to  authorize  the  cities  and 
villages  of  this  state  to  legislate  upon  the 
subject  of  the  sale  of  bread,  or  to  determine 
by  ordinance  the  weight  and  quality  of 
bread  in  the  loaf  when  offered  for  sale,  as 
in  such  municipalities.  The  power  to  regu- 
late the  sale  and  determine  the  weisrht  of 
bread  in  the  loaf  when  offered  for  sale,  as 
a  legitimate  exercise  of  the  police  power 
by  such  municipalities  as  the  plaintiff,  has 
uniformly  been  recognized  by  the  courts, 
and  the  exercise  of  such  power  is  now  too 
firmly  established  to  be  challenged.  Munn 
V.  People,  69  III.  80;  People  v.  Wagner, 
86  Mich.  504,  13  L.R.A.  286,  24  Am.  St. 
Rep.  141,  49  X.  W.  609;  (iuillotte  v.  New 
Orleans,  12  La.  Ann.  432;  Mobile  v.  Yuille, 


Fazackerly,  36  Barb.  392;  Com.  v.  Mc- 
Arthur,  152  Mass.  522,  25  N.  E.  836;  Re 
Nasmith,  2  Ont  Rep.   192. 

It  is  next  contended  that  the  ordinance 
is  unconstitutional  in  this:  That  it  singles 
out  the  business  of  defendant  as  a  baker, 
and  places  upon  the  product  manufactured 
and  sold  by  him  a  burden,  under  the  guise 
of  regulating  his  business,  which  is  not 
required  to  be  borne  by  other  persons  who 
are  engaged  in  manufacturing  or  selling 
other  food  products,— i.  e,,  that  the  ordi- 
nance is  unconstitutional,  as  amounting  to 
special  legislation,  within  the  constitutional 
inhibition.  The  ordinance  is  general  in 
its  terms,  and  applies  to  all  persons  in 
the  city  of  Chicago  engaged  in  the  making 
and  sale  of  bread  by  the  loaf,  and  is  there- 
fore, in  a  constitutional  sense,  not  special 
legislation.  Hawthorn  v.  People,  109  111. 
302,  50  Am.  Rep.  610;  Gundling  v.  Chicago, 
176  111.  340,  48  L.R.A.  230,  62  N.  E.  44; 
Chicago  V.  Bowman  Dairy  Co.  234  III. 
294,  17  L.R.A.(N.S.)  684,  123  Am.  St.  Rep. 
100,  84  N.  E.  913,  14  Ann.  Cas.  700.  We 
are  of  the  opinion  that  said  ordinance  can- 
not be  successfully  assailed  on  the  ground 
it  is  unconstitutional. 

The  question  then  arises:  Is  the  ordi- 
nance such  an  unreasonable  regulation  of 
the  business  of  the  defendant  as  a  baker 
as  to  render  it  void?  The  ordinance  estab- 
lishes a  loaf  of  1  pound  as  the  standard 
loaf,  and  provides  that  bread  may  be  made 
and  sold  in  loaves  containing  i  pound,  f 
of  a  pound,  1  pound,  2  pounds,  3  pounds, 
4  pounds,  5  pounds,  and  6  pounds,  and  in 
no  other  way,  and  the  contention  is  made 
that  the  limiting  of  loaves  to  these  weights 
is  such  an  unreasonable  limitation  as  to 
render  the  ordinance  void.  In  the  Wagner 
Case,  supra,  the  manufacture  and  sale  of 
loaves  of  bread,  by  the  ordinance  there  un- 
der consideration,  was  limited  to  three 
sizes,  namely,  1  pound,  2  pounds,  and  4 
pounds,  and  the  ordinance  was  sustained. 
The  ordinance  here  in  question  authorizes 
the  manufacture  of  eight  loaves,  varying 
in  size  from  a  half  pound  to  6  pounds  in 
weight.  We  do  not  think  the  ordinance 
void  for  the  reason  suggested. 

It  is  also  urged  that  the  ordinance  is 
void  for  unreasonableness,  in  this:  That 
it  does  not  permit  loaves  of  bread  to  be 
manufactured,  to  be  sold  by  special  con- 
tract, other  than  those  of  the  weights 
fixed  by  the  ordinance,  although  the  evi- 
dence shows  that  there  is  a  demand  in  the 
city  of  Chicago  for  loaves  of  a  weight  dif- 
fering from  the  weights  fixed  by  the  ordi- 
nance. It  might  be  urged,  on  the  same 
ground,  that  a  statute  establishing  the 
rate  at  which  money  might  be  loaned  was 


3    Ala.    137,   36    Am.    Dec.    441;    Paige    v. '  void,  because  it  did  not  permit  parties  to 
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contract  for  a  higher  rate  of  interest  than 
that  fixed  by  the  statute.  Upon  reflection 
it  will  appear,  we  thinks  that  an  ordinance 
permitting  the  size  of  a  loaf  to  be  controlled 
hj  private  contract  would  in  most,  if  not 
all,  cases,  entirely  abrogate  the  ordinance. 
We  think  the  fact  that  the  ordinance  fixes 
the  size  of  the  loaves  which  may  be  sold, 
and  prohibits  the  sale  of  bread  in  loaves 
of  other  sizes,  does  not  render  the  ordinance 
Toid  for  unreasonableness.  The  ordinance 
18  a  police  regulation,  and  the  regulation 
of  the  size  of  the  loaf  or  loaves  which  it 
provides  may  be  manufactured  and  sold  is 
a  legitimate  exercise  of  the  police  power, 
and  within  the  discretion  of  the  legislative 
body,  of  the  cities  and  villages  of  this  state, 
which  discretion  will  only  be  reviewed  by 
the  courts  when  such  discretion  haa  clearly 
been  abused,  which  does  not  appear  here 
to  be  the  case,  and  the  fact  that  a  com- 
pliance with  the  terms  of  the  ordinance  is 
inconvenient  will  not  render  the  same  void. 

It  is  said  the  ordinance  cannot  be  com- 
plied with  without  great  loss  to  the  de- 
fendant, as  by  evaporation  the  weight  of 
a  loaf  of  bread  constantly  changes  after 
leaving  the  oven,  and  that,  to  comply  with 
the  ordinance,  the  loaf  must  weigh  more 
than  a  poimd,  or  a  fractional  pound,  or  a 
multiple  of  a  pound,  when  it  leaves  the 
oven,  that  it  may  not  be  short  weight  when 
sold.  There  is  nothing  in  the  ordinance 
which  limits  the  weight  of  a  loaf  to  a 
pound  or  the  fractional  part  of  a  pound 
or  the  multiple  of  a  pound.  The  ordinance 
was  passed  with  a  view  only  to  prevent  the 
sale  of  loaves  of  bread  which  were  short  in 
weight,  and  the  ^act  that  the  ordinance 
does  not  cover  the  sale  of  stale  bread  does 
not  render  it  unreasonable,  as  it  only 
exempts  bread  which  is  sold  as  stale  bread ; 
the  determination  of  the  fact  whether  the 
bread  sold  is  stale  bread  being  left  entirely 
to  the  person  making  the  sale.  Neither 
does  the  ordinance  attempt  to  regulate  the 
price  of  bread,  and  the  fact  that  the  ele- 
ments which  enter  into  the  composition  of 
bread  may  fluctuate  in  value  and  thereby 
necessitate  a  change  in  the  price  of  the 
lo.af  sold  does  not  make  the  ordinance  un- 
reasonable and  void. 

Many  objections  not  herein  specifically 
mentioned  are  urged  against  the  ordinance, 
which  it  is  claimed  show  it  to  be  unreason- 
able; but  when  considered  and  reduced  to 
a  final  analysis,  they  lead  back,  in  each  in- 
stance, to  the  proposition  ihat  no  valid 
ordinance  can  be  passed  regulating  the  sale 
of  bread  by  the  loaf,  or  prescribing  the 
weight  or  weights  of  loaves  of  bread  manu- 
factured and  ofTered  for  sale  and  sold.  The 
argument  in  each  instance  goes  too  far,  for, 
as  we  have  said,  ordinances  of  this  class 
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have  been  passed  and  enforced  and  fre- 
quently  sustained   by  the    courts. 

It  is  also  urged  that  the  provision  of  §  2 
of  the  ordinance,  in  so  far  as  it  provides 
that  labels  shall  be  placed  upon  each  loaf 
of  bread  manufactured  and  offered  for  sale 
or  sold,  stating  the  size  of  the  loaf  and  the 
name  of  the  manufacturer  thereof,  is  unrea- 
sonable and  renders  that  section  of  the 
ordinance  void.  We  cannot  give  our  assent 
to  this  contention.  The  same  contention 
was  made  in  the  Bowman  Dairy  Co.  Case, 
supra,  in  regard  to  placing  labels  upon  bot- 
tles or  jars  containing  milk  offered  for 
sale,  and  the  contention  was  overruled. 
That  case  is  conclusive  upon  this  point  in 
the  case  at  bar.  The  courts  have  nothing 
to  do  with  the  wisdom  of  this  ordinance. 
That  question  rested  entirely  with  the  city 
council  of  the  city  of  Chicago.  While  its 
provisions  may  be  drastic,  we  do  not  think 
the  ordinance  is  unconstitutional,  or  that 
it  is  unreasonable  and  therefore  void. 

The  judgment  of  the  Circuit  Court  will  be 
leversed,  and  the  cause  remanded  for  .a  new 
trial. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  January  13,  1913  (226  U. 
S.  678,  57  L.  ed.  — ,  33  Sup.  Ct  Rep.  182). 


KSNTUOKT  COURT  OP  APPBAIiS. 

ALBERT  ADAMS,  Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(163  Ky.  88,  164  S.  W.  381.) 

Larceny  —  money  In  pocket  —  asporta- 
tion. 

1.  Sufficient  asportation  to  constitute  lar- 
ceny exists  when  one  puts  his  hands  in  an- 
other's pocket  and  lifts  money  -from  the 
bottom  to  the  top  of  the  pocket,  although 
he  is  intercepted  before  he  removes  it  en- 
tirely from  the  pocket. 

Larceny  —  picking  pockets. 

2.  One  who  stealthily  removes  money 
from  another's  pocket  without  resorting  to 
violence  or  putting  the  owner  in  terror  is 
guilty  of  larceny,  and  not  robbery. 

(March  21,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Fayette  County 
ronvicting  him  of  grand  larceny.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Maury  Kemper  for  appellant. 

Note.  —  As  to  what  constitutes  an  as- 
portation which  will  support  a  charge  of 
larcenv,  see  note  to  Stat^  v.  Rozeboom,  20 
L.R.A."^(N.S.)   38. 
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Messrs.  James  Garnett,  Attorney  Gen- 
eral, and  D.  O.  Myatt,  Assistant  Attorney 
General,  for  appellee: 

The  facts  proved  were  sufficient  to  con- 
stitute such  a  taking  and  carrying  away 
as  is  required  by  law. 

Roberson,  Crim.  Law,  §  413;  Harrison 
V.  People,  60  N.  Y.  618,  10  Am.  Rep.  617. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

Appellant,  Albert  Adams,  alias  George 
Roberts,  alias  W.  £.  Spencer,  and  William 
Clark,  alias  W.  R.  Cbyne,  alias  Frank 
Coleman,  were  jointly  indicted  in  the  Fay- 
ette circuit  court  for  having  robbed  Lle- 
wellyn Sharp,  Jr.  of  $260  in  United  States 
currency.  Upon  a  trial  Adams  was  found 
guilty  of  grand  larceny  and  sentenced  to 
serve  an  indeterminate  term  of  from  one  to 
five  years  in  the  penitentiary.  He  appeals; 
and  as  a  single  ground  for  a  reversal  he  in- 
sists that  the  trial  judge  erred  in  giving 
any  instructions  whatever  upon  the  subject 
of  robbery  or  grand  larceny,  because,  as  he 
contends,  the  only  crime  sustained  by  the 
proof  upon  which  any  instructions  should 
have  been  given  was  the  conunon-law  of- 
fense of  attempting  to  commit  a  felony. 

The  facts  upon  which  the  contention  was 
based  are  as  follows:  Sharp  and  his  ten- 
ant, Gormley,  had  sold  their  tobacco,  receiv- 
ing in  payment  a  check  for  $473.  They 
went  into  the  Lexington  City  National 
Bank,  cashed  the  check,  and  divided  the 
monev  between  them;  Gormlev,  further- 
more,  paying  Sharp  $30  which  he  owed 
him.  Altogether  Sharp  had  about  $270, 
composed  mostly  of  ten  and  twenty  dollar 
bills,  which  he  rolled  together  and  placed 
in  the  left  pocket  of  his  pants.  The  en- 
trance to  the  bank  contained  two  doors, 
an  outside  door  at  the  street  and  an  in- 
side door  at  the  top  of  several  steps  on 
the  inside  of  the  bank.  Adams  and  Clark 
were  standing  in  the  bank.  As  Sharp  and 
Gormley  were  leaving  the  bank,  and  at 
about  the  time  they  passed  through  the 
inside  door  and  were  descending  towards 
tlie  street  door,  Clark  pushed  Adams 
against  Sharp.  Sharp,  evidently  thinking 
it  was  only  the  usual  interference  attend- 
ing the  efforts  of  several  people  to  pass 
through  a  door  at  the  same  time,  attempted 
to  push  his  way  between  Clark  and  Adams 
in  order  to  reach  the  outside  door;  but, 
as  he  did  so,  Gormley,  who  was  behind 
Sharp,  said  to  him,  "They  are  trying  to 
^'et  your  money."  Sharp  quickly  ran  his 
hand  into  his  left  pocket  and  caught  Adams' 
hand  as  he  was  withdrawing  it,  with  the 
money  between  his  fingers  and  near  the  top 
of  the  pocket.  Gormley  says  Adams's 
44  L.R.A.(N.S.) 


hand   was    about   halfway   out   of   Sharp's 
pocket  and  that  he  saw  the  money. 

Sharp's  account  of  the  affair  appears 
from  his  examination  as  follows: 

Q.  Which  hand  did  he  go  into  your  podcet 
with? 

A.  I  don't  know  which  hand  he  had  in 
my  pocket. 

Q.  What  was  the  first  thing  which  at- 
tracted your  attention  to  Adams  after  he 
got  up  against  you? 

A.  I  was  trying  to  get  through  between 
both  of  them,  and  Mr.  Gormley  said  to  me 
that  they  were  trying  to  get  my  money; 
and  I  had  it  in  my  pocket,  and  I  run  my 
hand  down  that  way  to  feel,  and  grabbed 
hold  of  him  and  twisted  it  out  of  his  hand, 
and  he  started  to  run  then. 

Q.  What  was  it  Gormley  said  to  you? 

A.  Said  he  had  his  hand  in  my  pocket 
trying  to  get  my  money,  and  I  run  m} 
hand  down  and  grabbed  hold  of  him. 

Q.  Show  the  jury  there  just  how  far 
Adams  had  his  hand  in  your  pocket? 

A.  Say  this  is  a  roll  of  money,  and  I  run 
my  hand  down  that  way  and  grabbed  it; 
just  about  that  way  is  the  way  he  had  it 
when  I  grabbed  hold  of  it. 

Q.  If  I  understand  you,  Adams's  hand 
was  just  about  like  that  when  you  grabbed 
him? 

A.  Just  about  that  way;  he  just  barely 
had  hold  of  the  money;  in  fact,  just  about 
that  shape. 

Q.  Like  this? 

A.  No,  he  didn't  have  hold  of  it  with  his 
hands  that  way;  he  just  had  it  in  about 
that  shape  (indicating  the  money  in  the 
fingers  at  the  end  of  the  fingers  holding 
the  money  at  one  end). 

Q.  If  I  understand  you,  he  had  the  money 
drawn  out  of  the  pocket? 

A.  Yes.  sir;   and  I  run  my  hand  down. 

Q.  And  he  had  the  money  in  his  fingers 
like  this? 

A.  Yes,  sir. 

Q.  Had  he  gotten  his  hand  entirely  out 
of  your  pocket? 

A.  Yes,  sir. 

Q.  Had  the  money  gotten  entirely  out  of 
your  pocket? 

A.  Just  barely, — the  bills  just  barely 
touched  the  outside  of  my  pocket. 

Q.  And  then  you  grabbed  his  hand  with 
which  one  of  yours? 

A.  This  one  right  here  (indicating  left 
hand ) . 

Sharp  and  Gormley  were  the  only  wit- 
nesses upon  this  point.  The  appellant  con- 
fined his  evidence  to  an  attempt  to  show 
that  Sharp's  testimony  upon  the  exam- 
ining trial  was  contrary  to  his  testimony 
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upon  the  trial  in  the  circuit  court.    Neither 
Adams  nor  Clark  testified. 

Larceny  is  the  taking  and  carrying  away 
of  the  mere  personal  goods  of  another  with 
intent  to  steal  them.  The  first  requisite 
of  larceny  is  taking  possession  of  the  goods 
by  the  thief;  and  a  taking  and  carrying 
away  of  the  goods  is  an  essential  element 
of  the  crime.  Appellant  insists  that  the 
asportation  has  not  been  shown  in  this 
case.  To  constitute  asportation,  there  must 
be  a  taking  or  severance  of  the  goods  from 
the  possession  of  the  owner.  2  Russell, 
Crimes,  152.  But  possession,  so  far  as  this 
offense  is  concerned,  is  the  having  or  hold- 
ing or  detention  of  property  in  one's  power 
or  command.  It  is  not  necessary,  however, 
that  the  goods  be  retained  in  the  possession 
of  the  thief,  or  removed  from  the  owner's 
premises;  and,  while  there  must  be  some 
removal  of  the  property  from  the  place  it 
occupied,  yet  the  slightest  removal  of  the 
entire  article  will  suffice.  A  taking  and 
carrying  away,  in  the  sense  of  the  law, 
consists  in  removing  the  goods  from  the 
place  where  they  were  before,  though  they 
be  not  quite  carried  away;  as  if  they  be 
taken  from  one  room  into  another  in  the 
owner's  house,  removed  from  a  trunk  to 
the  floor  or  from  the  head  to  the  tail  of 
a  wagon.  3  Greenl.  Ev.  154.  It  is  suffi- 
cient if  the  thief  have  absolute  control  of 
the  property  even  for  an  instant.  1  Rober- 
son,  Crim.  Law,  §  413. 

The  fourth  and  fifth  instructions  to  the 
jury  read  as  follows:  "(4)  If  the  de- 
fendant got  possession  of  the  money  on  de- 
fendant's person,  and  with  the  felonious 
intention  of  converting  it  to  his  own  use, 
and  of  depriving  the  said  Sharp  of  the 
use  thereof,  and  against  the  will  and  with- 
out the  consent  of  said  Sharp,  removed  it 
from  the  pocket  of  said  Sharp,  or  from  its 
resting  place  in  the  pocket  of  said  Sharp,  I 
this  was  a  taking  and  carrying  away  within ) 
the  meaning  of  the  law,  and  was  sufficient 
to  constitute  the  offense  of  larceny.  (5) 
If  the  defendant  attempted  to  rob  the  said 
Sharp,  or  attempted  to  steal  from  him 
money  of  the  value  of  more  than  $20,  with 
the  fraudulent  intent  to  commit  a  felony 
by  taking  and  carrying  away  said  properly 
against  the  defendant's  will  and  without 
his  consent,  this  was  an  attempt  to  commit 
a  felony,  and  the  jury  may  punish  the  de- 
fendant by  a  fine  or  imprisonment  in  the 
county  jail,  or  both,  in  their  discretion, 
and  the  defendant,  if  committed  to  jail 
may  be  put  at  labor,  in  the  discretion  of 
the  jury."  Appellant  insists  that  the  fourth 
instruction,  it  being  the  one  under  which 
he  was  convicted,  should  not  have  been 
given,  and  that  the  fifth  instruction  covered 
the  law  of  the  case.  The  question  for  the 
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jury  was:  Did  the  facts  shown  in  this 
case  constitute  a  taking  and  carrying  away 
of  Sharp's  money  within  the  meaning  of 
the  law  of  larceny?  Under  the  law  as 
above  laid  down,  we  think  there  can  be  no 
question  that  the  facts  did  constitute  an 
asportation  within  the  meaning  of  the  law. 

In  Harrison  v.  People,  50  N.  Y.  518,  10 
Am.  Rep.  517,  it  appears  that  Bull  entered 
a  street  car  in  New  York  city  having  in  his 
possession  about  $25,000  in  money  and  se- 
curities, in  a  pocketbook  in  his  breast  coat 
pocket.  As  he  was  entering  the  door  of 
the  car,  he  was  met  by  Harrison,  who  put 
his  hand  into  Bull's  pocket,  seized  the 
pocketbook,  and  had  lifted  it  about  3  inches 
from  the  bottom  of  the  pocket,  when  Bull 
seized  the  pocketbook  and  thrust  it  back 
into  his  pocket.  Upon  the  trial,  Harrison's 
counsel  contended,  as  Adams's  counsel  are 
contending  here,  that  there  could  be  a  con- 
viction only  for  an  attempt  to  commit  lar- 
ceny. In  upholding  the  conviction  of  Harri- 
son, Judge  Folger  quoted  with  approval 
the  following  language  upon  the  subject 
of  asportation,  taken  from  Walsh's  Cases, 
1  Moody,  C.  C.  14:  "If  every  part  of  the 
thing  is  removed  from  the  space  which  that 
part  occupies,  though  the  whole  thing  is 
not  removed  from  the  whole  space  which 
the  whole  thing  occupied,  the  asportation 
will  be  sufficient;  so  drawing  a  sword  partly 
out  of  its  scabbard  will  constitute  a  com- 
plete asportavit,"  And,  continuing,  Judge 
Folger  further  said:  "Here,  by  the  testi- 
mony, the  pocketbook  was  lifted  a  space  of 
3  inches  from  the  bottom  of  the  pocket, 
and  every  part  of  it  was  removed  from  the 
space  which  that  part  occupied  before  the 
plaintiff  in  error  touched  it.  .  .  .  The 
hand  of  the  plaintiff  in  error  was  about  the 
book,  controlling  it  and  taking  it  away; 
indeed,  had  taken  it  away  (as  in  Walsh's 
Case,  supra),  every  part  of  it,  from  the 
space  which  that  part  had  occupied  before 
his  touch.  It  was  in  his  possession.  He 
directed,  and  for  the  instant  of  time  con- 
trolled, its  movements.  No  inanimate, 
physical  thing  hindered  him.  Bull  for  that 
instant  of  time  did  not  control  or  possess 
it;  but,  feeling  him  raising  the  book,  threw 
up  his  own  hand,  pressed  the  book,  caught 
it  as  it  was  going,  and  regained  control 
and  possession  of  it  But  for  this  action  it 
would  have  been  taken  entirely  away.  Who 
then,  for  that  instant,  controlled  it  and 
had  it  in  possession?"  The  fourth  instruc- 
tion properly  applied  the  law  under  the 
facts  of  the  case. 

The  case  of  the  commonwealth  in  the 
case  at  bar  is  stronger  than  Harrison  v. 
People,  supra,  since  here  Adams  lifted 
Sharp's  money  from  the  bottom  to  the  top 
of  his  pocket  before  Sharp  recQV^ed  it. 
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Appellant's  conviction  of  larceny  instead 
of  robbery  was  proper.  Robbery  is  com- 
mitted by  force;  larceny  by  stealth;  and 
where  there  is  no  violence  or  terror  resorted 
to  fol"  the  purpose  of  inducing  the  owner 
to  part  with  his  property  to  save  his  per- 
son, the  crime  committed  is  larceny,  and 
not  robbery.  The  difference  is  well  illus- 
trated in  Alexander  v.  Com.  14  Ky.  L.  Rep. 
290,  20  a  W.  254,  where  Alexander  and 
Qlazier,  a  peddler  of  clothes,  engaged  in 
an  altercation  during  which  Alexander 
took  hold  of  Glazier's  coat,  and  in  the 
latter's  attempt  to  flee  he  stripped  his  coat, 
leaving  it  with  Alexander.  Alexander  after- 
wards returned  the  coat  to  Glazier,  but  ap- 
propriated to  his  own  use  $00  which  he 
found  in  the  coat,  and  tirhieh  he  knew  was 
in  the  coat  when  he  took  it.  This  count 
held  that  Alexander  was  properly  convicted 
of  larceny  instead  of  robbery;  there  having 
been  no  force  or  violence  resorted  to  for 
the  purpose  of  Inducing  Glazier  to  part 
with  his  money. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


KBNTUOKT  COURT  OF  APPBAIjS. 

CRAWFORD  ft  GATLIN,  Appt, 

V. 

M.  LIVINGSTON  k  COMPANY. 


B.  W.  POTTS  &  COMPANY,  Appt, 

V. 

SAME. 

(163  Ky.  58,  164  S.  W.  407.) 

Sale  —  drummer  —  representation  «- 
Talldlty. 

A  retail  merchant  purchasing  fruit  jars 
from  a  traveling  salesman  cannot  rescind 
and  avoid  paying  the  price  because  the  jars 
did  not  fulful  the  representations  of  the 
salesman,  in  preserving  qualities,  where  the 
written  contract  of  sale  was  short,  easily 
read,  and  especially  stated  that  no  promise 
is  valid  unless  specified  in  the  written  con- 
tract,  and  that  no  salesman  is  authorized 
to  alter  its  conditions. 

(March  20,  1913.) 

A  PPEALS   by   defendants   from    a   judg- 
Ix  ment    of    the    Circuit   Court    for    Mc- 

Note.  —  The  extent  of  a  commercial  trav- 
eler's implied  or  ostensible  authority  to 
warrant  goods  is  discussed  in  the  note  to 
Johns  V.  Jaycox,  39  L.R.A.(N.S.)   1151. 

The  question  as  to  the  authority  of  a 
traveling  salesman  to  make  advertising  con- 
tracts is  treated  in  the  note  to  United 
States  Bedding  Co.  v.  Andre,  41  L.R.A. 
(N.S.)  1019. 
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Cracken  County  in  plaintiffs'  favor  in  an  ac- 
tion brought  to  recover  the  price  of  fruit 
jars  sold  by  plaintiffs'  agent  to  defendants. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  R.  Grogan  and  D.  O. 
Parks  for  appellants. 

Messrs.  Wheeler  Sk  Hughes,  for  appel- 
lees: 

The  rights  of  the  parties  are  to  be  de- 
termined by  the  written  agreement  between 
them. 

1  Greenl.  Ev.  §  276 ;  O'Neal  v.  M.  Rumley 
Co.  21  Ky.  L.  Rep.  036,  53  S.  W.  521; 
Matthey  v.  Wood,  12  Bush,  294;  Jones  Bros. 
V.  McEwan,  91  Ky.  373,  12  L.R.A.  399,  16 
S.  W.  81;  Wallace  v.  Knoxville  Woolen 
MilU,  117  Ky.  455,  78  S.  W.  192;  Mechem, 
Sales,  §  871. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

These  two  cases  were  heard  together  in 
the  lower  court,  and  will  be  disposed  of  in 
one  opinion. 

In  March,  1910,  the  appellants,  who  are 
retail  merchants,  purchased  from  the  ap- 
pellees, who  are  wholesale  merchants,  a 
quantity  of  economy  fruit  jars.  The  sales 
were  made  through  an  agent  of  the  ap- 
pellees, and  the  contract  of  purchase  was 
in  writing.  This  writing,  among  other 
things,  contained  the  following  provisions  in 
large  type:  'Terms  regular;  no  jars  con- 
signed; no  exclusive  agencies  given;  under 
no  circumstances  are  sales  guaranteed; 
this  order  is  not  subject  to  countermand; 
no  promise  or  agreement  valid  unless  speci- 
fied on  this  order;  no  salesman  author- 
ized to  alter  terms  or  conditions  printed  on 
this  contract."  The  contract  did  not 
make  any  representations  as  to  the  quality 
or  usefulness  of  the  jars,  or  describe  the 
manner  in  which  fruit,  vegetables,  and  other 
things  could  be  preserved.  It  merely  con- 
tained a  description  of  the  mechanical  fea- 
tures of  the  jars,  and  gave  the  price  at 
which  they  were  sold,  and  the  date  when 
they  were  to  be  shipped. 

The  appellants  failing  to  pay  for  the  jars 
at  the  time  specified  in  the  contract,  the  ap- 
pellees brought  suit  against  them  to  recover 
the  amount  due.  The  petitions  did  not  set 
out  the  written  contract,  but  merely 
averred,  in  the  ordinary  way,  the  facts  re- 
lating to  the  contract  of  sale  and  purchase 
and  the  amount  due.  For  answer  to  these 
suits  the  appellants  averred:  "That  the 
sale  of  the  goods  and  acceptance  of  them 
were  procured  by  plaintiffs  to  be  made  to  the 
defendants  through  the  false  and  fraudu- 
lent statements  and  representations  of  the]r 
general  traveling  salesman,  Mr.  James,  who 
sold  the  goods  to  the  defendants  for  the 
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plaintilfB  with  full  authority  from  them  to 
make  the  sale  to  these  defendants  upon  the 
special  terms  agreed  on  in  the  sale,  and 
defendants  relied  on  such  statements  in 
purchasing  the  goods,  and  but  for  which 
they  would  not  have  made  the  purchase. 
.  .  .  And  the  traveling  agent  and  sales- 
man of  plaintiff  falsely  and  fraudulently 
stated  -and  represented  to  these  defendants 
in  negotiating  the  sale  that  such  jars  were 
of  the  best  and  latest  manufacture  and  de- 
signs for  the  preservation  of  fruits  and 
vegetables,  and  that  they  would  success- 
fully keep  or  preserve  both  fruits  and 
vegetables  for  use  in  canning  purposes;  but 
these  statements  and  representations  were 
false  and  fraudulent,  and  known  to  be  so 
by  such  agent  when  he  made  them,  and  de- 
fendants say  that  the  jars  and  sealing 
process  under  which  they  were  used  were 
worthless  and  of  no  value,  and  were  not, 
and  did  not,  and  could  not  preserve  the 
fruits  or  vegetables  canned  in  them.  .  .  . 
Defendants  say  so  soon  as  they  discovered 
the  fraud  of  plaintiffs  through  their  agent, 
they  carefully  prepared  all  of  the  jars  for 
shipment  and  reshipped  them  to  plaintiffs; 
but  plaintiffs  wrongfully  refused  to  accept 
a  return  of  such  jars  or  a  rescission  of  the 
contract  of  sale,  and  still  wrongfully  refuse 
to  accept  them.  They  further  say  that  there 
were  a  few  jars  defendants  could  not  pro- 
cure to  return,  and  for  these  they  mailed 
plaintiffs  a  check,  but  plaintiffs  wrongfully 
refused  to  accept  such  check." 

The  replies  to  these  answers,  after  contro- 
verting the  affirmative  matter,  set  out  the 
written  contract  between  the  parties  and  the 
conditions  therein  heretofore  quoted,  and 
averred:  "That  the  defendants  read,  or 
could  have  read,  such  contract  before  sign- 
ing the  same,  and  knew,  or  could  have 
known,  its  provisions,  and  well  understood 
at  the  time,  or  could  have  understood  by 
the  reading  of  the  contract  which  they 
signed,  that  the  agent  or  salesman  selling 
said  goods  was  not  authorized  to  make  or 
agree  to  any  terms  other  than  those  stated 
in  the  contract  agreed  upon  and  signed  by 
the  parties  to  said  sale,  and  plaintiffs  plead 
and  rely  upon  the  written  contract  referred 
to  as  an  estoppel  against  any  claim  or 
representation  alleged  to  have  been  made  by 
any  salesman  or  agent  of  the  plaintiffs." 

After  other  pleadings  and  motions  had 
been  made,  the  cases  went  to  trial  before  a 
jury,  and  the  evidence  on  behalf  of  the  ap- 
pellants showed  that  the  agent  who  sold 
these  jars  made,  at  the  time  of  the  sale,  a 
great  many  extravagant,  reckless,  and  un- 
founded assertions  and  representations  con- 
cerning the  superior  quality  of  these  jars, 
and  the  great  advantage  in  using  them  over 


the  purchasers  relied  on  the  representations 
made  by  the  agent,  and  were  induced  thereby 
to  purchase  the  jars.  It  was  further  shown 
that  the  jars  did  not  at  all  fulfil  or  come  up 
to  the  representations  made  by  this  agent, 
and  that  they  were  not  superior  to  or  as 
good  as  like  jars  of  other  manufacture.  A 
number  of  witnesses  were  introduced  who 
testified  that  they  bought  these  jars  from 
the  appellants,  and  found  them  undatis- 
factory,  if  not  worthless.  -On  the  other  hand, 
the  evidence  on  behalf  of  appellees  showed 
that  the  manufacture  of  the  jars  sent  out 
with  each  purchase  a  number  of  circulars 
describing  the  method  of  using  these  jars 
and  the  manner  in  which  different  kinds  of 
fruits  and  vegetables  should  be  preserved, 
and  that  these  circulars  were  intended  to  be 
and  were  given  to  purchasers  by  the  retail 
merchants  selling  the  jars,  and  that,  when 
these  directions  were  observed,  the  jars 
gave  entire  satisfaction,  and  that  the  jars 
had  been  on  the  market  for  several  years, 
and  were  in  general  use. 

The  evidence  further  shows  that  the  jars 
purchased  were  delivered  to  the  appellants 
some  time  in  April  or  May,  1910,  and  that 
in  June,  1910,  the  appellants  wrote  to  the 
Pickrell-Craig  Company,  who  were  inter- 
ested in  the  sale  of  the  jars  with  appellees, 
the  following  letter:  "We  bought  25  gross 
economy  jars  from  your  salesman.  Now  if 
there  is  an  honorable  way  to  keep  from  tak- 
ing these  we  would  lij(p  very  much  to  do  so. 
The  fruit  is  gone,  and  we  will  not  need  so 
many  for  other  things,  and  we  have  neither 
the  money  nor  place  to  carry  so  many  over. 
Now  understand  we  are  willing  to  do  the 
right  thing,  but  it  is  no  money  to  have  so 
many  out  here  for  either  one  of  us  in  the 
long  run.  Will  take  some  of  them  this  time 
and  some  next."  It  also  appears  that  in 
August,  1910,  they  made  a  payment  on  the 
purchase  price  of  the  jars,  and  about  Sep- 
tember Ist  they  notified  the  appellees  that 
they  would  not  pay  for  any  of  the  jars  that 
had  not  been  sold,  and  offered  to  return  the 
ones  on  hand  and  pay  for  those  that  had 
been  sold.  Appellants  also  testified  that 
they  signed  the  written  contract,  and  read 
and  understood  it  before  signing  it.  Upon 
the  conclusion  of  all  the  evidence,  the  trial 
judge  directed  the  jury  to  return  a  verdict 
against  appellants  for  the  amount  due  on 
the  account,  and  the  judgment  was  entered 
accordingly.  The  only  substantial  error  as- 
signed by  appellants  relates  to  this  ruling 
of  the  court. 

It  is  evident  that  the  trial  court  took  the 
case  from  the  jury  because  he  did  not  be- 
lieve the  parol  evidence  in  respect  to  the 
representations  made  by  the  agent  was  suffi- 
cient to  overcome  the  written  contract  en- 


other  jars  made  for  like  purposes,  and  that   tered  into  between  the  parties,  and  in  this 
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view  we  concur.  Appellants  were  intelli- 
gent, experienced  merchants,  familiar  with 
the  exaggerated  praise  salesmen  are  in  the 
habit  of  indulging  in  efforts  to  sell  their 
wares.  There  was  no  relation  of  confidence 
or  trust,  or  any  reason  why  they  should 
have  relied  on  the  extravagant  talk  of  the 
salesman,  who  was  a  stranger  to  them, 
especially  when  the  jars,  which  were  simple 
household  articles  ia  common  use,  were 
before  them  while  the  agent  was  describ- 
ing their  virtues.  It  is,  however,  probable, 
and  for  the  purpose  of  the  case  we  assume, 
that  this  salesman  made  all  the  representa- 
tions appellants  say  he  did,  and  that  they 
relied  on  them,  although  many  of  the  asser- 
tions made  by  him  were  false,  and  on  their 
face  apparently  absurd.  But,  whatever 
representations  the  salesman  made,  it  is 
conceded  that,  following  this  talk,  they  read 
and  understood  and  signed  a  writing  that 
set  out  the  entire  contract  of  purchase  and 
sale.  There  was  nothing  obscure  or  com- 
plicated about  this  writing.  It  was  short, 
simple,  and  easily  understood,  and  they 
were  advised  by  it  that  no  guaranty  accom- 
panied the  sale;  that  no  promise  or  agree- 
ment was  valid,  unless  specified  in  the 
order;  and  that  the  salesman  had  no  au- 
thority to  alter  the  terms  or  conditions  of 
the  contract. 

If,  under  the  circumstances  of  this  case, 
a  written  contract  could  be  set  at  naught, 
there  would  be  little  use  in  parties  putting 
their  engagements  in  writing,  and  written 
contracts  would  be  no  more  stable  than 
verbal  ones.  It  is  of  the  utmost  import- 
ance, in  the  transaction  of  business  affairs, 
that  written  contract  should  be  upheld  in 
the  absence  of  strong  and  convincing  evi- 
dence that  they  were  procured  by  fraud 
or  mistake.  The  very  purpose  of  putting 
business  engagements  in  writing  is  to  in- 
sure the  certainty  of  the  contract  against 
the  temptation  to  avoid  it  by  one  of  the 
parties  who  may  subsequently  conclude  that 
its  terms  are  not  as  satisfactory  to  him  as 
he  expected  they  would  be  when  the  con- 
tract was  entered  into.  Each  of  the  parties 
to  a  written  contract  has  the  right  to  assume 
that  the  contract  will  be  observed  as  writ- 
ten, and  on  the  faith  of  it  may  enter  into 
other  business  arrangements  that  often  in- 
volve the  affairs  of  other  people,  and  so  the 
interests  of  many  may  be  directly  affected 
by  the  contract  of  a  few;  and,  this  fre- 
quently occurring,  business  condition  in- 
creases the  importance  of  requiring  parties 
to  abide  by  what  they  have  mutually 
agreed  to  do. 

It  is,  too,  a  matter  of  common  knowledge 
that  money,  especially  when  biased  by  in- 
terest, is  often  at  fault  in  remembering  the 
exact  details  or  terms  of  a  contract;  and  it 
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is  also  true  that,  when  men  meet  for  the 
purpose  of  entering  into  a  contract,  a  great 
many  things  are  said  that  are  liable  to  be 
misinterpreted  and  misunderstood,  and  this 
leads  not  infrequently  to  differences  of  opin- 
ion as  to  the  meaning  and  effect  of  the  con- 
tract, and  is  the  source  of  innumerable 
lawsuits.  But  when  they  have  talked  the 
matter  over,  and  each  has  had  his  say,  and 
they  put  into  a  few  words  in  writing  the 
real  contract  they  have  entered  into,  it  is 
reasonable  to  presume,  and  the  law  does  so, 
that  this  writing  speaks  the  intention  of  the 
parties  to  it,  and  expresses  their  mutual 
understanding  of  what  was  agreed  upon, 
and  all  that  was  said  before  is  put  aside. 
J.  I.  Case  Threshing  Mach.  Co.  v.  Mattingly, 
142  Ky.  581,  134  S.  W.  1131;  Provident  Sav. 
Life  Assur.  Soc.  v.  Shearer,  151  Ky.  298, 
161  S.  W.  938.  As  aptly  said  in  Western 
Mfg.  Co,  V.  Cotton,  126  Ky.  749,  12  L.R.A. 
(N.S.)  427,  104  S.  W.  758:  "If  the  paper 
itself  is  plain  in  its  statements,  easily  under- 
standable, and  bears  on  its  face  no  evidence 
of  the  alleged  fraud,  it  operates  by  law  to 
merge  all  that  was  spoken  before,  leading 
up  to  its  execution.  All  that  was  said  then, 
and  which  is  not  incorporated  into  the  docu- 
ment, must  be  regarded  as  abandoned  or 
modified  by  the  terms  finally  written  down 
and  signed.  Such  is  the  very  purpose  of 
written  instruments.  It  is  to  make  certain 
that  which  may  have  been  indefinite,  or 
about  which  a  dispute  might  arise,  depend- 
ing for  its  settlement  upon  fickle  memories 
or  interested  testimony.  As  the  paper 
speaks  for  itself,  cannot  be  misunderstood, 
and  forgets  not,  the  law  looks  with  marked 
favor  upon  written  documents  as  evidence, 
placing  them  in  the  highest  category.  All 
this  would  be  undone  if  either  party  were 
still  at  liberty  to  refute  the  writing  by  his 
own  mere  word,  however  trustworthy  he 
may  be.  No  rule  could  more  completely  un- 
settle the  law  of  evidence,  built  up  so  pains- 
takingly and  wisely  by  generations  of  jurists 
and  legislators." 

There  are,  of  course,  many  cases  in  which 
written  contracts  have  been  modified  or  de- 
clared of  no  effect,  because  they  were  pro- 
cured by  fraud  and  misrepresentation  shown 
to  exist  by  parol  evidence;  but  these  cases 
are  an  exception  to  the  general  rule  exclud- 
ing parol  evidence  intended  to  alter  a  writ- 
ten contract,  and  will  be  found  to  rest  on 
exceptional  circumstances  that  established, 
in  a  satisfactory  manner,  that  the  party  as- 
sailing the  writing  was  not  dealing  at  arms' 
length  with  his  adversary,  or  that  some  rela- 
tion of  confidence  or  trust  existed.  But  we 
find  no  such  condition  in  this  record,  or  any- 
thing that  would  take  it  out  of  the  rule  we 
have  laid  down  as  applicable. 

Some  other  matters  of  minor  importanot 
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are  mentioned  by  counsel,  but  what  we  have 
said  disposes  of  the  real  question  in  the 
case,  and  the  judgment  on  each  appeal  is 
affirmed. 


KESNTVOKY  COURT  OF  APPEAIiS. 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY, Appt., 

T. 

RIVER   &   RAIL    COAL   &    COKE   COM- 
PANY. 

(Two  cases.) 

(160  Ky.  480,  150  S.  W.  641.) 

Carrier  —  duty  to  furnish  cars  —  trans- 
portation of  coal. 

1.  A  railroad  does  not  comply  with  its 
duty  to  provide  itself  with  cars  sufficient  to 
transport  the  coal  mined  along  its  lines,  by 
providing  sufficient  cars  to  transport  all 
the  coal  mined  should  the  transportation  be 
equally  distributed  throughout  the  year,  if 
they  are  totally  inadequate  to  transport 
the  coal  tendered  during  the  fall  and  win- 
ter months,  when  the  bulk  of  the  traffic  in 
that  commodity  occurs. 


Damages  —  measure  —  failure  to  trans- 
port coal. 

2.  The  measure  of  damages  for  failure  to 
furnish  cars  to  transport  coal  from  a  mine 
is  the  difference  between  the  reasonable  sell- 
ing price  and  the  cost  of  mining  and  placing 
the  coal  on  the  market,  plus  its  value  in 
the  mine. 

New  trial  —  newly  discovered  evidence 
—  companion  case. 

3.  A  new  trial  should  not  be  granted  be- 
cause of  newly  discovered  evidence  to  ex- 
plain evidence  which  had  been  given  in  an- 
other cause  tried  in  connection  with  the 
one  in  which  the  new  trial  is  asked. 

Same  —  after  term  —  statement  in  peti- 
tion. 

4.  A  petition  under  a  statute  permitting 
a  new  trial  because  of  the  discovery  of  new 
evidence  after  the  dose  of  the  term  at  which 
the  decision  was  rendered  must  state  that 
the  evidence  relied  upon  was  not  discovered 
until  after  the  close  of  the  term. 

Same  —  correcting  statement  of  wit- 
ness. 

5.  A  new  trial  should  not  be  granted  to 
permit  applicant  to  correct  misstatements 
made  by  its  own  witness  at  the  trial. 


1 


(November  12,  1912.) 


jfote.  —  Dvty  of  carrier  to  furnish  cars  , 
independently  of  contract. 

I.  Scope,  643. 

II.  Creneral  duty  to  furnish  cars,  643. 
III.  Emergencies,  646. 
IV.  Discrimination. 

a.  In  general,  648. 

b.  Coal  cars,  651. 
V.  Damages. 

a.  In  general,  664 

b.  Measure  of  damages,  66S« 
VI.  Miscellaneous,  657. 

I.  Scope. 

This  note  is  supplemental  to  the  note  to 
Di  Giorgio  Importing  &  S.  S.  Co.  v.  Penn- 
sylvania R.  Co.  8  L.R.A.(N.S.)  108,  and, 
so  far  as  cases  arising  under  the  interstate 
commerce  act  are  concerned,  to  the  note  to 
Huston,  E.  &  W.  T.  R.  Co.  v.  Campbell,  43 
Ii.R.A.  225. 

For  state  regulations  requiring  carrier  to 
furnish  cars  to  shipper  as  interference  with 
interstate  commerce,  see  the  notes  to  South- 
ern R.  Co.  V.  Com.  17  L.R.A.(N.S.)  364;  St. 
Louis  Southwestern  R.  Co.  v.  State,  29 
L.R.A.(N.S.)  802;  and  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Beatty,  42  L.R.A.(N.S.)    984. 

For  validity  of  the  penalty  for  failure 
to  furnish  freight  cars,  see  the  note  to  Pat- 
terson V.  Missouri  P.  Coal  Co.  15  L.R.A. 
(N.S.)   733. 

For  the  exclusiveness  of  statutory  remedy 
for  failure  to  furnish  cars,  see  the  note  to 
Southern  R  Co.  v.  Moore,  26  L.ILA.(N.S.) 
851. 

For  duty  of  carrier  with  respect  to  re- 
frisrerator  cars,  see  the  note  to  St.  Louis,  I. 
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M.  A  S.  R.  Co.  V.  Renfroe,  10  L.R.A.(N.S.) 
317. 

For  duty  of  carrier  to  furnish  car 
adapted  to  the  subject  of  the  shipment,  see 
the  note  to  Forester  v.  Southern  R.  Co.  18 
LJl.A.(N.S.)  508. 

For  mutuality  of  contract  to  furnish  cars 
to  shipper,  see  the  note  to  Clark  v.  Ulster  A 
D.  R,  Co.  13  L.R.A.(N.S.)   164. 

For  right  of  state  to  require  railroad 
company  to  equip  its  road,  see  the  note  to 
State  ex  rel.  Ellis  v.  Atlantic  Coast  Line  R. 
Co.  13  L.R.A.(N.S.)  320. 

For  liability  of  railroad  for  delay  in 
transportation  of  freight,  due  to  inadequate 
facilities,  see  the  note  to  Yazoo  &  M.  Valley 
R.  Co.  V.  Blum,  10  L.R.A.(N.S.)  432. 

For  duty  of  carrier  to  furnish  cars  of  a 
type  not  owned  by  it,  see  the  note  to  Atlan- 
tic Coast  Line  R.  Co.  v.  Geraty,  20  L.R.A. 
(N.S.)   310. 

For  loss  of  profits  because  of  inability  of 
shipper  to  fulfill  contract  for  sale  of  goods, 
as  element  of  damages  for  carrier's  breach 
of  contract  to  furnish  cars,  see  the  note  to 
Clyde  Coal  Co.  v.  Pittsburgh  &  L.  E.  R.  Co. 
26  L.R.A.(N.S.)   1191. 

II,  General  duty  to  furnish  cars. 

The  duty  of  a  railroad  carrier  to  furnish 
cars  exists  at  common  law  and  has  been 
enacted  into  statute  in  many  states. 

And  by  the  amendment  of  1906  to  the  in- 
terstate commerce  law,  known  as  the  "Hep- 
bum  act,"  this  duty  is  now  imposed  also  by 
that  law.  Chicago,  R.  I.  &  ±*.  R.  Co.  v. 
Hardwick  Farmers'  Elevator  Co.  226  U.  S 
426,  57  L.  ed.  — ,  —  L.R.A.(N.S.)   — ,  33 
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KENTUCKY  COURT  OF  APPEALS. 


Nov., 


APPEALS  by  defendant  from  judgments 
of  the  Circuit  Court  for  Union  County 
in  plaintifiTs  favor  and  from  orders  deny- 
ing petitions  for  new  trial  in  actions  brought 
to  recover  damages  for  failure  of  defend- 
ant to  furnish  a  sufficient  number  of  cars 
for  the  transportation  of  coal.  Judgments 
affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  VVheeler  &  Hughes,  Allen  A 
Miller,  and  C.  L.  Sivley,  with  Trabue, 
Doolan,  &  Cox,  for  appellant: 

Notwithstanding  full  performance  by  rail- 
way carriers  of  the  duty  to  have  a  legally 
sufficient  supply  of  coal  cars,  unforeseen 
periods  arise  when  a  shortage  of  such  cars 
to  meet  the  demand  for  the  transportation 
of  coal  takes  place. 


Interstate  Commerce  Commission  v.  Illi- 
nois C.  R.  Co.  215  U.  S.  460,  54  L.  ed.  283, 
30  Sup.  Ct.  Rep.  155;  Missouri  &  I.  Coal 
Co.  v.  Illinois  C.  R.  Co.  22  Inters.  Cora. 
Rep.  39;  Minds  v.  Pennsylvania  R.  Co.  20 
Inters.  Com.  Rep.  52;  Hillsdale  Coal  & 
Coke  Co.  V.  Pennsylvania  R.  Co.  19  Inters. 
Com.  Rep.  356;  Rail  &  R.  Coal  Co.  v.  Bal- 
timore &  O.  R.  Co.  14  Inters.  Com.  Rep.  86 ; 
Traer  v.  Chicago  &  A.  R.  Co.  13  Inters. 
Com.  Rep.  451;  Railroad  Commission  ▼. 
Hocking  Valley  R.  Co.  12  Inters.  Com.  Rep. 
398;  West  Virginia  Northern  R.  Co.  v. 
United  States,  67  0.  C.  A.  220,  134  Fed. 
198 ;  Logan  Coal  Co.  v.  Pennsylvania  R.  Co. 
154  Fed.  497;  United  States  ex  reL  Pit- 
cairn  Coal  Co.  V.  Baltimore  &  0.  R.  Co.  91 
C.  C.  A.  147,  165  Fed.  113;  United  States 


Sup.  Ct.  Rep.  174,  reversing  110  Minn.  25. 
124  N.  W.  819,  19  Ann.  Cas.  1088. 

But  there  is  no  common  law  duty  upon  a 
railroad  company  to  furnish  cars  for  ship- 
ments beyond  its  own  line.  See  Pennington 
▼.  Douglas,  A.  &  6.  R.  Co.  3  6a.  App.  665, 
60  S.  E.  485. 

A  carrier  must  furnish  cars  within  a 
reasonable  time  after  notice.  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Ozier,  86  Ark.  179,  17 
L.R.A.(N.S.)  327,  110  S.  W.  593;  St.  Louis 
Southwestern  R.  Co.  v.  Leder,  87  Ark.  298, 
112  S.  W.  744. 

Whether  or  not  cars  have  been  furnished 
in  a  reasonable  time  is  a  question  for  the 
jury.  Baltimore  &  0.  R.  Co.  v.  Whitehill, 
104  Md.  295,  64  Atl.  1033. 

And  the  question  of  ordinary  care  and  dil- 
igence is  ordinarily  for  the  jury.  Dobbins 
V.  Syracuse,  B.  &  N.  Y.  R.  Co.  157  App.  Div. 
80,  141  N.  Y.  Supp.  637. 

In  St.  Louis,  I.  M.  k  S.  R.  Co.  v.  Jones, 
93  Ark.  537,  137  Am.  St.  Rep.  99,  125  S.  W. 
1025,  the  court,  in  reversing  a  judgment  for 
the  shipper  on  other  grounds,  held  that  a 
provision  in  the  bill  of  lading  that  live  stock 
was  not  to  be  transported  within  any  speci- 
fied time  did  not  exonerate  the  railroad 
company  from  its  duty  to  provide  a  car 
within  a  reasonable  time,  and  that  where 
the  shipper  had  contracted  to  take  care  of 
the  ca'.tlc  until  transported,  and  they  made 
escape,  the  contract  as  to  the  liability  of 
the  shipper  for  the  cattle  while  in  the  pen 
and  until  loaded  did  not  interfere  with  or 
change  the  duty  of  his  carrier  to  furnish 
cars  for  the  transportation  of  the  cattle 
within  a  reasonable  time  after  a  demand 
therefor. 

In  Southern  R.  Co.  v.  Melton,  133  Ga, 
277,  65  S.  E.  665.  the  court  approved  a  rule 
made  by  the  railroad  commission  of  Geor- 
gia in  regard  to  intrastate  shipments  as  val- 
id and  constitutional,  which  provided:  "rail- 
road companies  are  required  to  furnish  cars 
promptly  on  request  therefor.  When  a 
shipper  files  with  a  railroad  company  writ- 
ten application  for  a  car  or  cars,  stating 
therein  the  character  of  the  freight  to  be 
shipped  and  its  destination,  such  railroad 
company  sliall  furnish  same  within  four 
44  tR.A.(N,S,) 


days  (Sundays  and  legal  holidays  excepted) 
from  7  o'clock  a.  m.  of  the  day  following 
the  receipt  of  such  application.  For  a  vio- 
lation of  this  rule,  the  railroad  company 
at  fault  shall,  within  thirty  days  after  de- 
mand in  writing  is  made  therefor,  pay  to 
the  shipper  so  offended  the  sum  of  $1  per 
car  per  day,  or  fraction-  of  a  day,  after  the 
expiration  of  free  time,  during  which  such 
violation  continues." 

Insufficiency  of  cars. 

A  carrier  cannot  excuse  its  failure  to 
furnish  cars  reasonably  by  the  fact  that  it 
has  no  cars,  or  is  dependent  on  another  road 
for  hiring  cars.  Missouri  &  N.  A.  R.  Co. 
V.  Sneed,  85  Ark.  293,  107  S.  W.  1182. 

In  Baker  v.  St.  Louis  k  S.  F.  R.  Co.  145 
Mo.  App.  189,  129  S.  W.  436,  the  court,  in 
affirming  a  judgment  for  the  plaintiff,  whc 
had  sued  for  damages  for  delay  or  failure 
to  furnish  cars  for  twenty-seven  days,  said: 
"There  was  a  large  increase  in  business,  and 
defendant  suffered  from  a  car  famine,  but 
these  conditions  admittedly  were  the  re- 
sult of  two  causes,  w>z,,  an  extension  of  de- 
fendant's mileage  and  the  natural  increase 
of  business  in  the  territory  covered  by  its 
system.  It  was  defendant's  duty  to  provide 
for  such  a  situation.  A  common  carrier 
cannot  excuse  its  failure  to  meet  natural 
and  normal  traffic  conditions,  by  saying 
that  it  failed  to  anticipate  them  or  to  pro- 
vide against  them.  That  would  be  merely 
offering  its  own  nonfeasance  as  an  excuse 
for  the  injurious  consecjuences  thereof. 
Common  carriers  are  public  servants,  and 
at  their  peril  must  equip  themselves  to  take 
care  of  normal  traffic  with  reasonable  ef- 
ficiency and  despatch." 

But  a  railroad  company,  while  required 
to  equip  itself  with  cars  sufficient  to  meet 
the  demands  of  freight  upon  it,  is  not  re- 
quired to  have  at  every  point  on  its  line  a 
sufficient  supply  of  cars  to  meet  all  de* 
mands.  Galveston,  H.  &  S.  A.  R.  Co.  v 
Word,  —  Tex.  Civ.  App.  — ,  124  S.  W.  478. 

—cars  off  its  line. 
For  the  question  of  insufficiency  of  ci^rs 
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ex  rel.  Kiiigwood  Coal  Co.  v.  West  Virginia 
X.  R.  Co.  125  Fed.  252;  United  States  ex 
rel.  Coflfman  v.  Norfolk  &  W.  R.  Co.  109 
Fed.  831. 

A  common  carrier  is  bound  "to  provide 
reasonable  facilities  and  appliances  to 
transport,  when  requested,  such  goods  as  it 
held  itself  out  ready  to  carry." 

Newport  News  &  M.  Valley  R.  Co.  v. 
Mercer,  96  Ky.  .475,  29  S.  W.  301 ;  Louis- 
ville &  N.  R.  Co.  V.  Queen  City  Coal  Co. 
99  Ky.  217,  35  S.  W.  626. 

The  duty  of  the  company  to  the  public 
in  supplying  cars  is  not  peculiar  to  any 
season  of  the  year,  or  to  any  particular 
emergency  that  may  possibly  arise  in  the 
course  of  its  business.  The  amount  of  busi- 
ness  ordinarily   done   by   the    road   is   the 


only  proper  measure  of  its  obligation  to 
furnish  transportation. 

Ballentine  v.  North  Missouri  R.  Co.  40 
Mo.  491,  93  Am.  Dec.  315;  Wibert  v.  New 
York  &  E.  R.  Co.  12  N.  Y.  245;  Hutchinson, 
Carr.  3d  ed.  495;  6  Cyc.  372,  373;  6  Am. 
&  Eng.  Enc.  Law,  2d  ed.  167,  168;  Galena 
&  C.  Union  R.  Co.  v.  Rae,  18  111.  488,  68 
Am.  Dec.  574;  Houston  &  T.  C.  R.  Co.  v. 
Smith,  63  Tex.  322;  State  ex  rel.  Crandall 
V.  Chicago,  B.  &  Q.  R.  Co.  72  Neb.  642, 
J  01  N.  W.  25. 

Messrs.  Dmry  St  Drury,  for  appellee: 

It  was  defendant's  duty  to  furnish  a 
sufficient  number  of  cars  for  the  transporta- 
tion of  plaint ifT's  coal. 

Illinois  C.  R.  Co.  v.  Henderson  Elevator 
Co.  138  Ky.  220,  127  S.  W.  779;  Louisville 


owing  to  a  carrier's  being  delayed  in  get- 
ting back  its  cars  from  other  lines,  see  the 
notes  heretofore  referred  to  upon  tlie  inter- 
ference by  the  states  with  interstate  com- 
merce. See  also  Midland  Valley  R.  Co.  v. 
Hoffman  Coal  Co.  91  Ark.  180,  120  S.  W. 
380,  and  St.  Louis  Southwestern  R.  Co.  v. 
Phoenix  Cotton  Oil  Co.  88  Ark.  594,  115 
8.  W.  393. 

Time    of    application    under    statutes    and 

rules. 

In  Patterson  v.  Missouri  P.  R.  Co.  77 
Kan.  236,  16  L.R.A.(N.S.)  733,  94  Pac.  138, 
it  was  held  under  the  Kansas  statute  pro- 
viding that  cars  should  be  furnished  in  a 
certain  time  after  application,  and  that 
'"said  application  for  cars  shall  state  the 
number  of  cars  desired,  the  place  at  which 
they  are  desired,  and  the  time  they  are  de- 
sired; provided,  that  the  place  designated 
shall  be  at  some  station  or  public  switch  on 
the  line  of  its  road,'' — that  an  application 
for  cars  stating  that  they  were  required  at 
once  was  sufficient,  as  it  meant  immediate- 
ly. 

But  in  Cox  V.  Missouri,  K.  &  T.  R.  Co. 
81  Kan.  186,  105  Pac.  14,  it  was  held  that 
an  application  not  stating  anything  about 
the  time  when  the  cars  were  required  was 
not  sufficient  Under  the  statute. 

In  McDuffie  v.  Seaboard  Air  Line  R.  Co. 
146  N.  C.  397,  59  S.  E.  123,  where  the  rail- 
road commission  made  a  rule  that  a  rail- 
road, on  four  days'  notice,  must  furnish 
cars,  it  was  held  that  the  railroad  company 
was  not  liable  for  failure  to  furnish  a  car 
for  twenty-three  days,  when  only  two  days' 
notice  had  been  given  to  it. 

In  Texas  &  P.  R.  Co.  v.  Blocker,  48  Tex. 
Civ.  App.  100,  106  S.  W.  718,  where  the 
plaintiff  had  ordered  cars  for  the  following 
day,  and  the  statute  declared:  "If  the  ap- 
plication be  for  ten  days  or  less,  the  same 
shall  be  furnished  in  three  days,"  the  court 
said:  "For  a  failure  to  discharge  such 
duty,  the  statute  denounces,  in  favor  of  the 
shipper  against  the  railroad  company,  a 
penalty  of  $25  ]>er  day  for  each  car  it  fail{> 
to  furnish  as  so  applied  for.  The  same  stat- 
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ute  makes  it  the  duty  of  the  shipper,  within 
forty-eight  hours  after  the  car  or  cars  have 
been  placed  for  him  by  the  railroad  com- 
pany in  compliance  with  his  demand,  to 
ifully  load  the  same;  and  upon  his  failure 
to  ao  so,  declares  'he  shall  forfeit  and  pay 
to  the  company  the  sum  of  $25  for  each  car 
not  used.'  .  .  .  The  law,  we  think, 
should  be  construed  to  carry  a  penalty,  as 
against  the  railroad  company,  when  ten 
cars  or  a  less  number  are  demanded,  only 
when,  the  shipper  having  in  his  application 
named  as  the  time  for  the  delivery  of  the 
cars  a  date  not  earlier  than  three  days  in 
advance  of  the  time  when  the  application 
therefor  is  delivered  to  it,  it  fails  on  that 
date  to  furnish  the  cars;  and,  as  against 
the  shipper,  only  when,  the  cars  having  been 
furnished  on  that  date,  he  fails  to  use 
them." 

Freight  at  point  of  shipment,  etc. 

Where  the  freight  was  partially  in  a 
warehouse  near  the  station  and  partially  in 
a  barn  5  miles  away,  it  was  held  that  "the 
mere  fact  that  the  commodity  was  not  on 
the  platform  is  not  an  excuse  for  failing  to 
furnish  cars,  when  the  commodity  is  under 
control  of  the  shipper  and  ready  for  ship- 
ment in  the  usual  way  such  commodity  is 
shipped."  St.  Louis  Southwestern  R.  Co.  v. 
Leder,  87  Ark.  298,  112  S.  W.  744. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ozier, 
86  Ark.  179,  17  L.R.A.(N.S.)  327,  110  S. 
W.  593,  the  court  said:  "It  is  also  undis- 
puted that  appellant's  station  agent  knew 
.  .  .  that  appellee  had  his  consignment 
of  sheep  and  hogs  ready  for  shipment  in  a 
short  distance  of  the  station,  and  kept  them 
there,  instead  of  bringing  them  to  the  sta- 
tion, upon  instructions  of  the  agent.  This 
was  a  sufficient  tender  of  the  stock  for  ship- 
ment." 

In  Mulberry  Hill  Coal  Co.  v.  Illinois  C.  R. 
Co.  161  111.  App.  272,  where  the  statute 
provided:  "Every  railroad  corporation  in 
the  state  shall  furnish,  start,  and  run  cars 
for  the  transportation  of  such  passengers 
and  property  as  shall,  within  a  reasonable 
time  previous  thereto,   be  ready   or  be  of- 
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&  N.  R.  Co.  V.  Scott,  133  Ky.  724,  118  S.  W. 
090,  19  Ann.  Cas.  392,  affirmed  in  219  U.  S. 
209,  55  L.  ed.  183,  31  Sup.  Ct.  Rep.  171; 
Barnes,  Interstate  Transp.  §  172;  Yazoo  & 
M.  Valley  R.  Co.  v.  Blum  Co.  88  Miss.  180, 
10  L.R.A.(N.S.)  432,  40  So.  748;  Danciger 
V.  Wells,  F.  &  Co.  164  Fed.  379;  Newport 
News  &,  M.  Valley  R,  Co.  v.  Mercer,  96 
Ky.  476,  29  S.  W.  301 ;  Louisville  &  N.  R. 
Co.  V.  Queen  City  Coal  Co.  99  Ky.  217,  36 
S.  W.  626,  13  Ky.  L.  Rep.  832;  Hutchinson, 
Carr.  3d  ed.  §  495;  Wibert  v.  New  York 
&  E.  R.  Co.  19  Barb.  36;  6  Am.  &  Eng. 
Enc.  Law,  2d  ed.  160;  International  &  G. 
N.  R.  Co.  V.  Young,  —  Tex.  Civ.  App.  — , 
28  S.  W.  819;  Central  A  M.  R,  Co.  v. 
Morris,  68  Tex.  49,  3  S.  W.  457;  Doty  v. 
Strong,  1  Pinney   (Wis.)  313,  40  Am.  Dec. 


773;  Pittsburg,  C.  C.  k  St.  L.  R.  Co.  v. 
American  Tobacco  Co.  126  Ky.  582,  104  S. 
W.  377 ;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Wol- 
cott,  141  Ind.  267,  50  Am.  St.  Rep.  320,  39 
N.  E.  451. 

Oarrolly  J.,  delivered  the  opinion  of  the 
court: 

One  of  these  appeals  is  prosecuted  from 
a  judgment  for  $200,  rendered  by  the  Union 
circuit  court  against  the  appellant  and  in 
favor  of  appellee.  The  other  appeal  is  from 
a  judgment  of  the  same  court  dismissing  a 
petition  seeking  a  new  trial  in  the  case  in 
which  the  judgment  was  rendered.  As  the 
appeal  in  which  the  judgment  was  rendered 
is  the  more  important  of  the  two,  we  will 
dispose  of  it  first. 


fered  for  transportation  at  the  several  sta- 
tions on  its  railroad,  and  at  the  junctions 
of  other  railroads,  and  at  such  stopping 
places  as  may  be  established  for  receiving 
and  discharging  way  passengers  and 
freights;  and  shall  take,  receive,  transport,, 
and  discharge  such  passengers  and  property 
at,  from,  and  to  such  stations,  junctions, 
and  places,  on  and  from  all  trains  adver- 
tised to  stop  at  the  same  for  passengers  and 
freight  respectively;''  and  the  plaintiff's 
coal  mine  was  a  mile  and  a  half  from  the 
nearest  station,  the  court  said:  ''Appel- 
lant itself  had  recognized  the  mine  as  a 
stopping  place  by  putting  in  the  switch 
connecting  its  track  with  the  mine,  and  had 
received  freight  there  to  be  forwarded  for  a 
considerable  length  of  time.  The  course  of 
business  between  appellee  and  appellant  was 
really  the  same  as  though  the  mine  had 
been  actually  located  at  the  station  in  Free- 
burg.  We  are  of  opinion  that  under  the 
circumstances  the  mine  must  properly  be 
considered  as  a  part  of  or  appurtenant  to 
the  station  of  Freeburg,  and  that  it  is  there- 
fore a  station  or  stopping  place  within  the 
meaning  of  the  statute."  in  the  same  case 
the  court  also  held:  "Before  a  railroad 
company  could  properly  be  held  liable  for 
damages,  under  this  law,  occasioned  by  a 
failure  to  furnish  cars,  it  should  be  given 
the  opportunity  of  showing,  if  it  so  desires 
and  could  produce  such  evidence,  proof 
that  reasons  existed  without  its  fault  by 
which  a  compliance  with  such  rule  was 
'  rendered  impossible  or  wholly  unreasofci- 
able." 

In  Texas  &  P.  R.  Co.  v.  Smith,  —  Tex. 
Civ.  App.  — ,  118  S.  W.  1118,  a  matter  of 
shipping  cattle,  the  court,  in  construing 
the  provisions  of  the  Texas  statute  that  the 
shipper  must  show  by  evidence  that  he  had 
the  property  he  desired  to  ship  "on  hand 
at  the  time  any  demand  for  cars  was  made," 
said:  "It  could  hardly  have  been  intended 
by  this  to  require  that  the  intending  shipper 
should  have  the  property  at  the  immediate 
point  of  shipment  at  the  time  of  demand, 
inasmuch  as  the  statute  gives  the  railway 
company  as  much  as  six  days  from  the  time 
of  the  demand  within  which  to  furnish  the 
earn,  and  the  shipper  forty-eight  hours 
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within  which  to  thereafter  load  them. 
.  .  .  So  that  the  provision  in  article 
4502,  to  the  effect  that  the  shipper  must 
have  the  freight  on  hand,  must  mean  that  he 
lias  or  owns  the  property  so  circumstanced 
as  that  it  may  be  shipped  within  the  time 
named  by  the  statute  after  the  delivery  of 
the  cars  at  the  point  demanded." 

This  construction  was  followed  in  Texas 
&  P.  R.  Co.  V.  Taylor,  54  Tex.  Civ.  App. 
419,  118  S.  W.  1097,  affirmed  in  103  Tex. 
367,  126  S.  W.  1117,  1200,  where  cattle 
were  kept  in  a  pasture  about  3^  miles  away 
from  the  pen,  and  horses  were  on  a  farm 
about  1^  miles  away,  and  both  were  thus  on 
hand. 

III.  Emergencies, 

See,  generally,  in  this  connection,  the 
note  to  Yazoo  k  M.  Valley  R.  Co.  v.  Blum, 
10  LJLA.(N.S.)   432. 

The  carrier  is  not  required  to  do  impos- 
sibilities. It  is  not  responsible  for  delays 
and  shortage  resulting  from  sudden  emer- 
gencies. 

It  seems  that  the  railroad  is  not  respon- 
sible for  failure  to  furnish  cars  due  to  an 
unforeseen  pressure,  when  its  increase  in 
equipment  has  more  than  kept  pace  with 
any  demand  that,  within  reason,  might 
have  been  expected  for  the  year.  Anderson 
V.  Chicago  &  N.  W.  R.  Co.  88  Neb.  430,  129 
N.  W.  1008. 

In  Cox  Bros.  v.  St.  Louis  &  S.  F.  R.  Co. 
14  Inters.  Com.  Rep.  464,  where  there  was 
a  general  shortage  and  congestion  of  cars 
in  St.  Louis,  and  a  refusal  of  the  eastern 
companies  to  interchange  cars  with  com- 
panies west  of  the  river,  and  corn,  on  ar- 
riving at  St.  Louis,  was  immediately  put  in 
the  elevators  for  sale,  while  hay  had  to  wait 
there  for  transfer,  thus  adding  to  the  con- 
gestion of  cars,  it  was  held  that  there 
was  no  discrimination  in  giving  some  pref- 
erence to  shipments  of  grain  over  shipments 
of  hav,  as  shipments  of  hav  would  have  re- 
sulted in  an  increase  of  the  congestion  of 
cars  in  St.  Louis. 

In  Seaboard  Air  Line  R.  Co.  v.  Rentz,  60 
Fla.  429,  54  So.  13,  where  it  appears  that 
the  complaint  was,  at  least  in  part,  upon  a 
special  promise  to  furnish  cars,  and  where 
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The  River  &  Rail  Coal  &  Coke  Company  is 
a  corporation  engaged  in  mining  coal  in 
Union  county^  and  its  mine  is  located  on  a 
line  of  railway  controlled  and  operated  by 
the  appellant  railroad  company.  This  suit 
was  brought  by  the  coal  company  to  recover 
damages  for  the  failure  of  the  railroad  com- 
pany to  furnish  it  cars  for  the  transporta- 
tion of  coal  produced  at  its  mine.  It  was 
averred  in  the  petition  that  on  several 
named  days  in  October,  1910^  the  railroad 
company  failed  to  furnish  it  any  cars  in 
which  to  load  coal,  although  the  railroad 
company  was  given  timely  and  sufficient 
notice  of  the  number  of  cars  that  would  be 
needed  on  those  days.  It  was  further 
averred  that  by  reason  of  the  failure  to 
furnish  the  cars  ordered,  or  any  cars,  on 


the  days  mentioned,  operations  at  the  mine 
had  to  be  suspended,  thereby  incurring  con- 
siderable expense  in  the  payment  of  unem- 
ployed labor,  and  causing  the  coal  com- 
pany to  suffer  loss  in  other  respects  that 
are  pointed  out  more  in  detail  in  the  in- 
structions that  will  be  later  noticed,  for 
all  of  which  it  sought  to  recover  damages. 
The  case  for  the  coal  company  is  not  put 
upon  the  ground  that  the  railroad  company, 
in  failing  to  furnish  it  cars,  was  discrimi- 
nating against  it  or  showing  a  preference 
to  other  coal  mines  or  shippers;  but  the 
right  of  recovery  is  rested  upon  the  ground 
that  the  railroad  company  did  not  have  a 
legally  adequate  or  sufficient  number  of 
coal  care  to  supply  the  demands  of  the  trade, 


it  does  not  very  clearly  appear  whether 
there  was  any  count  upon  the  general  lia- 
bility of  the  railway  company  or  not,  it  was 
held  that  a  plea  showing  that  there  was  an 
extraordinary  state  of  affairs  or  emer- 
gency known  to  the  plaintiff,  and  that  the 
defendant  used  all  reasonable  and  proper 
diligence  to  furnish  the  plaintiff  with  a  fair 
proportion  of  its  cars,  was  not  demurrable. 

In  Udall  Mill.  Co.  v.  Atchison,  T.  &  S.  F. 
R.  Co.  82  Kan.  266,  108  Pac.  137,  which 
arose  under  the  reciprocal  demurrage  act, 
which  provides  that  if  the  application  of 
the  shipper  be  for  ten  cars  or  less,  the  rail- 
way company  must  furnish  them  witnin 
three  days  from  the  time  of  demand,  and 
that  a  railway  company  failing  to  furnish 
them  within  that  time  shall  forfeit  $1  per 
day  for  each  car  it  fails  to  furnish,  it  was 
held  that  "it  is  the  duty  of  a  railway  com- 
pany to  provide  such  equipment  and  cars 
as  will  meet  not  only  the  ordinary  and 
usual  requirements  of  the  traffic,  but  also 
provide  for  such  increase  of  business  and 
demand  for  cars  as  can  reasonably  be  an- 
ticipated. If,  however,  there  is  a  rush  of 
business  or  a  congestion  of  traffic  which 
could  not  reasonably  have  been  anticipated, 
and  there  is  a  delay  arising  from  circum- 
stances beyond  the  control  of  the  railway 
company,  it  will  be  deemed  to  be  abnormal, 
and  such  an  unavoidable  accident  as  will 
excuse  noncompliance  with  the  demand  for 
cars,  and  relieve  the  company  from  the  pen- 
alties provided  for  in  the  act." 

In  Shoptaugh  v.  St.  Louis  &  S.  F.  R.  Co. 
147  Mo.  App.  8,  126  S.  W.  762,  the  court 
said,  while  affirming  a  judgment  against 
the  carrier:  "Taking  up  the  appeal  on  the 
merits,  we  hold  it  would  have  been  a  good 
defense  if  an  extraordinary  increase  of  bus- 
iness on  defendant's  line,  which  could  not 
have  been  anticipated  and  provided  for  by 
using  judgment  and  diligence,  had  prevented 
defendant  from  furnishing  the  cars.  Rail- 
road companies  are  expected  to  be  prepared 
with  an  equipment  necessary  to  handle  the 
average  traffic  over  their  lines  and  such  an 
increase  as  would  be  expected  by  managers 
of  experience,  for  the  volume  of  traffic  will 
varv  with  the  seasons  and  general  business 
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conditions.  These  contingencies  ought  to 
be  provided  for,  and  the  law  requires  them 
to  be;  but  a  railroad  carrier  need  not  be 
ready  to  handle  an^  accession  of  business, 
however  great,  which  some  unforeseeable 
condition  may  cause;  and  in  case  an  ex- 
traordinary traffic  occurs  and  consequent 
congestion  of  freight,  the  carrier  must  dis- 
tribute its  cars  at  the  various  stations  in 
proportion  to  their  needs." 

In  Wallace  v.  Pecos  &  N.  T.  R.  Co.  60 
Tex.  Civ.  App.  296,  110  S.  W.  162,  the  court 
said:  "There  was  no  error  in  overruling 
the  demurrers  to  the  answer  pleading  an 
excuse  for  not  furnishing  cars  within  the 
time  demanded,  this  being  a  suit  to  recover 
damages  to  cattle  for  delay  in  furnishing 
cars  after  demand  made,  since  it  contained 
the  allegation  that  the  rush  of  business  and 
demand  for  cars  had  been  so  'unusual,  un- 
expected, and  unprecedented'  that  'the  de- 
fendant and  its  officers,  agents,  and  employ- 
ees did  not  and  could  not,  in  the  exercise  of 
any  degree  of  care  and  foresight  whatever, 
have  expected  and  anticipated  the  same,  and 
it  did  not  and  could  not  have  had  at  its 
command  cars  and  rolling  stock  in  sufficient 
number  and  quantity  to  meet  the  demand 
for  cars  and  transportation  of  freight  as 
made  by  parties  all  along  its  line  in  the 
order  made.'" 

But  in  Parish  v.  Yazoo  &  M.  Valley  R. 
Co.  —  Miss.  — ,  60  So.  322,  where  the  towrf 
authorities  dug  a  diteh  under  the  track  of 
the  carrier,  and  it  refused  to  furnish  cars 
as  promised,  by  reason  of  this  ditch,  stating 
that  it  had  weakened  the  track  and  delayed 
the  cars  for  six  days,  it  was  held  that 
this  was  not  a  sufficient  excuse,  as  the  rail- 
road company  might  easily  have  strength- 
ened its  track  without  trouble. 

Pressure  of  business  at  certain  seasons. 

The  scope  of  the  note  excludes  cases  like 
Yazoo  &  M.  Valley  R.  Co.  v.  Blum  Co.  88 
Miss.  180,  10  L.R.A.(N.S.)  432,  40  So.  748, 
and  cases  cited  in  the  note  thereto,  where 
the  delay  was  subsequent  to  a  contract  for 
the  shipment  of  the  goods. 

It  will  be  seen  that  in  Illinois  C.  R.  Co. 
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and  in  so  failing  committed  a  breach  of 
duty  for  which  it  was  amenable  in  damages. 
In  its  defense  the  railroad  company  did 
not  deny  that  it  failed  to  furnish  the  cars, 
or  dispute  that  reasonable  and  proper  de- 
mand for  them  had  been  made,  but  sought 
to  excuse  its  failure  upon  the  ground  that, 
although  it  had  an  adequate  supply  of  coal 
cars,  the  demand  for  this  class  of  cars  was 
BO  great  in  October,  1910,  that  it  could  not 
furnish  the  cars  requested  without  discrim- 
inating against  other  coal  mines  on  its  line 
of  road,  and  showing  a  preference  to  the 
appellee  coal  company.  Several  issues  are 
raised  by  the  pleadings,  but  the  real  ques- 
tion in  the  case  is:  What  is  the  legal 
measure  of  duty  that  a  railroad  company 
owes   to   the    operators   of    coal    mines    in 


respect    to   furnishing   them    cars   for    the 
transportation   of  coal? 

In  view  of  the  fact  that  coal  is  an  indis- 
pensable necessity  in  the  domestic  as  well 
as  the  commercial  life  of  the  country,  and 
that  the  supply  must,  in  a  large  part,  be 
transported  from  the  mines  to  the  consumer 
by  railroad,  it  can  at  once  be  seen  that  the 
question  before  us  is  important  not  only  to 
mine  owners  and  railroad  companies,  but  to 
the  coal  consuming  population  that  may  be 
affected  by  the  decision.  In  truth,  the  mine 
owners  and  the  coal  consuming  public  arc 
more  directly  interested  in  questions  like 
this  than  the  railroad  companies,  because 
the  railroad  companies  might  operate  and 
prosper  without  the  carriage  of  coal,  while 
the  property  of  the  mine  owner  would  be 


V.  RiVEB  &  R.  Coal  &  Coke  Co.,  it  was  held 
that  a  carrier  cannot  excuse  its  failure  to 
furnish  coal  cars  with  reasonable  prompt- 
ness in  the  busy  half  of  the  year,  by  the 
fact  that,  while  it  has  enough  cars  to  handle 
the  coal  promptly  if  its  production  was 
even  throughout  the  year,  it  has  not 
enough  cars  so  to  do  in  the  busy  half  of 
the  year. 

And  it  is  suggested  in  Shoptaugh  v.  St. 
Louis  &.  S.  F.  R.  Co.  supra,  that  a  shortage 
of  timber  cars  occurring  in  the  fall  for  sev- 
eral years  would  have  tended  to  indicate  an 
inadequate  equipment. 

But  in  Montana,  W.  &  S.  R.  Co.  v.  Mor- 
ley,  198  Fed.  991,  where  the  court  was  con- 
sidering the  matter  with  reference  to  rates, 
and  not  in  respect  to  discrimination  against 
any  shipper,  it  was  said  where  there  was  a 
general  snortage  of  coal  cars:  "While  there 
was  in  fact  lack  of  cars  to  meet  the  unusual 
demand  to  transport  the  output  in  Decem- 
ber and  January,  still  the  conditions  were 
because  of  lack  of  movement,  and  so  largely 
due  to  the  weather,  to  strikes  in  part,  and 
to  the  Northern  Pacific  delays  because  of 
weather  and  strikes,  that  complainant  ought 
not  to  be  made  to  suffer;''  and  the  court  at 
the  same  time  quoted  with  approval  from 
the  decision  in  Logan  Coal  Co.  v.  Penn- 
fyjvania  R.  Co.  164  Fed.  497,  where  the 
court  said:  "It  is  conceded  that  the  rail- 
road company  is  not  required  to  keep  a  car 
equipment  sufficiently  extensive  to  meet  the 
maximum  output  at  any  part  of  the  year, 
but  that  it  is  only  required  to  furnish  car 
facilities  to  bituminous  coal  shippers  to 
meet  a  demand  adusted  and  regulated  to 
utilize  the  company's  car  equipment  with 
uniformity  and  regularity  throug}y)ut  the 
year." 

The  point  was  referred  to  in  Re  Irregu- 
larities in  Mine  Ratings,  26  Inters.  Com. 
Rep.  286,  with  a  possible  suggestion  that 
the  railroad  was  not  compelled  to  furnish 
enough  cars  to  meet  all  the  demands  of  the 
heavier  half  of  the  year  for  coal  cars,  but 
the  Commission  stated  that  the  question 
of  sufficiency  of  equipment  was  not  in  the 
case. 

In  Railroad  Commission  v.  Hocking  Val- 
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ley  R.  Co.  12  Inters.  Com.  Rep.  398,  and 
in  Traer  v.  Chicago  &  A.  R.  Co.  13  Inters. 
Com.  Rep,  451,  no  complaint  i(eems  to 
have  been  made  of  the  general  shortage  in 
the  busy  coal  season,  but  only  of  discrimi- 
nation. 

Failure    to    inform    intending    shipper    of 

emergency. 

In  Dillender  v.  St.  Louis  &  S.  F.  R.  Co. 
149  Mo.  App.  331,  130  S.  W.  107,  it  was 
held  that,  while  the  Question  whether  there 
had  been  an  unusually  large  demand  for 
cars,  so  as  to  release  the  defendant's  road 
from  liability  to  furnish  cars  in  a  reason- 
ably sufficient  number  in  the  time  required, 
was  sufficient  for  the  jury,  such  a  situation 
was  no  excuse  when  the  defendant  failed  to 
advise  the  proposed  shipper  of  the  shortage 
at  the  time  that  he  demanded  his  cars. 

So,  in  Cronan  v.  St.  Louis  &  S.  F.  R.  Co. 
149  Mo.  App.  384,  130  S.  W.  437,  it  was 
held  that,  if  a  discrimination  might  prop- 
erly be  made  by  the  railroad  in  favor  of 
shipments  not  going  beyond  its  own  line, 
and  there  was  great  demand  for  cars,  this 
defense  ought  not  to  be  available  unless  the 
railroad  had  advised  the  shipper,  when  he 
applied,  of  the  situation. 

IV,  Discrimination, 
a.  In  general. 

Independently  of  statute,  it  is  the  car- 
rier's duty  to  serve  its  patrons  without 
discrimination.  State  ex  rel.  Luben  v.  Chi- 
cago &  N.  W.  R.  Co.  83  Neb.  624,  120  N.  W. 
163.     See  also  supra,  III. 

The  common-law  duty  of  a  carrier  that 
he  shall  serve  customers  without  discrimi- 
nation has  been  enacted  into  statutes  in 
many  of  the  states,  as  well  as  by  Congress 
in  the  Interstate  Commerce  law. 

In  Toledo  &  O.  C.  R.  Co.  v.  Wren,  78 
Ohio  St.  137,  84  N.  E.  785,  it  was  held  that 
it  was  the  duty  of  a  railroad  company,  both, 
under  the  common  law,  and  by  the  statute 
of  Ohio,  to  extend  to  all  persons,  without 
favoritism  or  discrimination,  equal  oppor- 
tunities and  facilities  for  receiving  and 
shipping  freights  of  al  kinds  of  the  same 
class,  and  that  if  it  discriminated  in  cars. 
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worth  little  or  nothing  unless  he  could  find 
a  way  to  market  for  his  product,  and  a 
scarce  or  insufficient  supply  of  cars  in  the 
market  greatly  increases  the  price  to  the 
consumer.  In  view  of  this  condition,  it  is 
apparent  that  railroad  companies  have  it 
in  their  power,  by  failing  to  furnish  an  ade- 
quate number  of  cars  for  the  transportation 
of  coal,  to  not  only  injure  or  destroy  the 
property  of  the  mine  owner,  but  to  largely 
increase  the  price  of  coal  to  the  consumer, 
by  failing  to  put  on  the  market  the  amount 
of  coal  necessary  to  meet  the  demands  of 
the  trade.  So  that,  if  we  should  put  out 
of  view  the  interest  of  the  mine  owner,  it 
is  manifest  that  the  good  of  the  public 
demands  that  railroads  engaged  in  the  coal 
carrying  trade  should  be  held  to  as  strict  a 


performance  of  their  legal  duty  in  the 
transportation  of  coal  as  is  consistent  with 
law  and  fairness.  With  these  few  prelimi- 
nary observations  we  will  now  endeavor  to 
point  out  what  the  legal  duty  of  a-  common 
carrier  engaged  in  the  transportation  of 
coal  is. 

At  common  law  the  carrier  was  bound 
to  provide  reasonable  facilities  and  appli- 
ances to  transport  such  goods  as  it  held  it- 
self out  ready  to  carry.  Newport  News  & 
M.  Valley  R.'Co.  v.  Mercer,  96  Ky.  476,  29 
S.  W.  301 ;  Louisville  A  N.  R.  Co.  v.  Queen 
City  Coal  Co.  99  Ky.  217,  35  S.  W.  626. 
And  this  common-law  duty  has  been  incor- 
porated into  both  the  state  and  Federal 
statutes.  Thus,  §  783  of  the  Kentucky 
Statutes,  which  treats  of  the  duties  of  rail- 


it  was  liable  under  the  statute  which  pro- 
vided that  the  shipper  should  recover  not 
less  than  $500. 

In  Wright  v.  Baltimore  &  O.  R.  Co.  32 
Pa.  Super.  Ct.  5,  the  court,  in  affirming  a 
judgment  for  the  shipper  under  the  Penn- 
sylvania statute,  said:  "All  shippers  sim- 
ilarly situated  are  to  be  treated  alike  at 
the  same  place  in  obtaining  cars.  An  un- 
usual volume  of  business  may  make  it  im- 
practicable for  the  railroad  company  to  pro- 
vide an  adequate  supply,  but  the  duty  re- 
mains to  distribute  whatever  cars  may  be 
available  among  those  of  the  same  class  in 
due  proportion." 

But  the  shipper  is  not  entitled  to  more 
than  his  fair  proportion  of  cars  at  his  sta- 
tion. State  ex  rel.  Dobney  v.  Chicago  & 
N.  W.  R.  Co.  83  Neb.  518,  120  N.  W.  165. 

Interstate  commerce  act. 

Under  the  interstate  commerce  act,  dam- 
ages have  been  awarded  for  discrimination 
in  furnishing  cars  in  favor  of  competitive 
points  against  noncompetitive  points.  (Haw- 
kins V.  Wheeling  &  L.  E.  R.  Co.  9  Inters. 
Com.  Rep.  212;  Hawkins  v.  Lake  Shore  A 
M.  S.  R.  Co.  9  Inters.  Com.  Rep.  207) ;  to 
other  shippers  at  the  same  point  (Hawkins 
V.  Wheeling  &.  L.  E.  R.  Co.  supra) ;  to 
other  shippers  at  neighboring  points 
(Glade  Coal  Co.  v.  Baltimore  &  O.  R.  Co. 
10  Inters.  Com.  Rep.  226). 

In  Richmond  Elevator  Co.  v.  Pere  Mar- 

?uette  R.  Co.  10  Inters.  Com.  Rep.  629,  the 
'ommission  held  that  there  was  a  discrim- 
ination against  complainant  in  favor  of 
shippers  at  other  points,  but  his  evidence 
was  not  sufficient  to  show  the  amount  of 
damage  suffered  to  enable  him  to  recover, 
but  he  was  given  time  for  a  further  hear- 
ing. 

So,  also,  it  has  been  held  that  the  follow- 
ing cases  were  within  the  act: 

— ^undue  discrimination  against  a  shipper 
of  hay  and  grain  in  favor  of  his  competi- 
tors at  the  same  and  near-by  points,  some 
of  whom  had  elevators,  when  he  had  none. 
Eaton  V.  Cincinnati,  H.  &  D.  R.  Co.  11 
Inters.  Com.  Rep.  619; 
44  L.R.A.(N.S.) 


—■a  petition  showing  that  the  defendant 
declined  to  furnish  cars  for  the  interstate 
transportation  of  cross-ties,  where  it  did 
furnish  cars  to  others  for  the  interstate 
shipment  of  other  freight.  American  Tie 
&  Timber  Co.  v.  Kansas  City  Southern  R. 
Co.  99  C.  C.  A.  44,  175  Fed.  28; 

— failure  by  a  railroad  to  furnish  a  ship- 
per of  cross-ties  for  a  certain  period  any 
cars  at  all,  while  it  furnished  cars  to  its 
own  agents  for  the  shipping  of  cross-ties, 
and  also  furnished  a  few  other  cars  to  a 
competitor  of  the  shipper.  Paxton  Tie  Co. 
V.  Detroit  Southern  R.  Co.  10  Inters.  Com. 
Rep.  422. 

A  shipper  has  not  only  the  right  to  a 
fair  proportion  of  cars,  but  may  object  to 
a  competitor  receiving  in  excess  of  his  fair 
proportion.  Hillsdale  Coal  &  Coke  Co.  v. 
Pennsylvania ,  R.  Co.  19  Inters.  Com.  Rep. 
356;  Minds  v.  Pennsylvania  R.  Co.  20 
Inters.  Com.  Rep.  52. 

But  in  Parks  v.  Cincinnati  &  M.  Valley 
R.  Co.  10  Inters.  Com.  Rep.  47,  where  there 
was  an  embargo  against  points  to  which 
the  complainant  shipped,  it  was  not  con- 
sidered a  discrimination  that  his  competi- 
tor who  shipped  to  points  where  there  was 
no  embargo  had  a  greater  proportion  of 
cars. 

In  California  Fruit  Growers'  Exch.  v. 
Southern  P.  Co.  12  Inters.  Com.  Rep.  553, 
it  was  held  that  a  rule  instituted  by  the 
defendant,  under  which,  in  a  time  of  car 
shortage,  the  carrier  furnished  cars  to  the 
shippers  of  citrus  fruit  in  southern  Cali- 
fornia, to  wit:  "That  cars  shall  be  fur- 
nished to  the  various  shippers  engaged  in 
the  shipment  of  citrus  fruits,  when  there 
is  a  shortage  of  cars,  in  proportion  to  the 
fruit  picked  and  actually  in  the  packing 
houses  at  the  time  of  the  demand  for  cars," 
was  not  unduly  discriminatory. 

For  a  case  where  the  court  held  that 
there  was  no  undue  discrimination  in  fur- 
nishing cars  for  ice,  see  Wagner  v.  Detroit 
&  M.  R.  Co.  13  Inters.  Com.  Rep.  150. 

In  United  States  ex  rel.  Northwestern 
Warehouse  Co.  v.  Oregon  R.  &  Nav.  Co.  159 
Fed.  975,  where  the  railroad  company  had 
made  a  rule  that  orders  for  cars  in  which 
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road  companies  in  furnishing  adequate  facil- 
ities for  the  transportation  of  freight,  pro- 
vides that  "every  company  shall  furnish 
sufficient  accommodation  for  the  transpor- 
tation of  all  such  passengers  and  property 
as  shall,  within  a  reasofnable  time  previous 
thereto,  offer  or  be  offered  for  transporta- 
tion at  places  established  by  the  corpora- 
tion for  receiving  and  discharging  pas- 
sengers and  freight."  In  §  I  of  the  act  of 
Congress  relating  to  interstate  commerce, 
it  is  provided  that  "the  term  'transporta- 
tion' shall  include  cars  and  other  vehicles 
and  all  instrumentalities  and  facilities  of 
shipment  or  carriage.  .  .  .  And  it  shall 
be  the  duty  of  every  carrier,  subject  to  the 
provisions  of  this  act,  to  provide  and  fur- 
nish such   transportation  upon   reasonable 


request  therefor,  and  to  establish  through 
routes  and  adjust  reasonable  rates  ap- 
plicable thereto."  [34  Stat,  at  L.  584, 
chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1286.] 

It  will  thus  be  seen  that  under  the  com- 
mon law,  as  well  as  the  state  and  Federal 
statutes,  which  are  merely  declaratory 
thereof,  a  common  carrier  is  under  a  legal 
duty,  subject  to  exceptions,  some  of  which 
will  be  noticed,  not  only  to  provide  itself 
with,  but  to  furnish  to  shippers  when 
seasonably  requested,  sufficient  cars  and 
equipment  to  carry  all  of  the  freight  that 
may  be  offered  to  it,  and  that  it  holds  itself 
out  as  a  carrier  of.  Or,  as  admirably  stated 
in  Hutchinson  on  Carriers,  §  496:  "The 
first  duty  of  the  common  carrier  who  holds 


to  make  shipments  of  grain  from  ware- 
houses along  its  line  should  come  through 
the  warehousemen,  it  was  held  that  by  this 
rule  the  railroad  company  had  made  the 
warehousemen  its  agent,  and  not  the  agent 
of  the  shippers,  and  that  it  was  responsi- 
ble to  the  shippers  to  see  that  no  undue 
preferences  in  favor  of  the  warehouseman 
against  other  shippers  resulted  from  the 
rule. 

In  United  States  ex  rel.  Greenbrier  Coal 
&  Coke  Co.  V.  Norfolk  &  W.  R.  Co.  74  C.  C. 
A.  404,  143  Fed.  266,  where  a  carrier  and 
several  of  its  customers  had  entered  into 
an  arrangement  relating  solely  to  the  basis 
on  which  a  fair  and  equitable  distribution 
of  cars  could  be  secured,  it  was  held  that 
one  of  the  customers  was  not  prevented 
from  applying  to  the  court  for  a  mandamus 
for  a  violation  on  the  part  of  the  carrier 
of  this  arrangement,  for  it  was  no  defense 
to  say  that,  the  parties  having  contracted, 
the  carrier  was  relieved  from  the  United 
States  statute  preventing  discrimination, 
inasmuch  as  the  agreement  was  clearly  in 
aid  of  the  interstate  commerce  act,  and  at 
most  but  an  expression  of  opinion  by  the 
carrier  on  the  one  hand,  and  the  shipper  on 
the  other,  of  what  they  considered  equitable. 

— indictment. 

In  United  States  v.  Baltimore  &  O.  R.  Co. 
153  Fed.  997,  the  defendant  was  indicted 
under  the  3d  section  of  the  Interstate  Com- 
merce Act,  making  it  unlawful  for  any  com- 
mon carrier  subject  to  the  provisions  of  the 
interstate  commerce  act  to  make  or  give 
any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality;  or  to 
make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
description  of  traffic  in  any  respect  whatso- 
ever; or  to  subject  any  particular  person, 
company,  firm,  corporation,  or  locality,  or 
any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever;  and 
it  was  held  that  an  indictment  was  insuffi- 
cient which  alleged  that  the  defendant  did 
knowingly  and  unlawfully  grant,  give,  and 
44  L.R.A.(N.S.) 


practise  an  unreasonable  and  unjust  dis- 
crimination in  respect  of  the  transportation 
of  property  in  interstate  conunerce,  by  fail- 
ing and  refusing  to  give,  grant,  and  fur- 
nish to  a  particiuar  coal  company  its  proper 
and  rightful  share  and  quota  of  cars  and 
motive  power,  which  it  was  justly  and  of 
right  entitled  to  receive  from  said  defend- 
ant, and  by  giving,  granting,  and  furnish- 
ing to  certain  other  coal  companies  and 
other  firms,  persons,  and  corporations  more 
than  their  respective  share  and  quota  of 
cars  and  motive  power,  to  the  undue  and 
unreasonable  prejudice  and  disadvantage  of 
the  particular  coal  company  first  mentioned, 
as  tne  indictment  should  have  shown  in 
what  particular  there  was  a  preference,  and 
if  the  shares  were  out  of  proportion,  what 
were  the  proper  shares  of  the  various  ship- 
pers alluded  to;  and  it  was  also  held  that 
the  Indictment  should  allege  that  the  com- 
plainant was  at  the  time  charged  prepared 
to  make  the  shipments,  and  made  demand 
for  cars,  and  tendered  the  coal. 

— remedies. 

In  Morrisdale  Coal  Co.  v.  Pennsylvania 
R.  Co.  176  Fed.  748,  affirmed  in  106  C. 
C.  A.  269,  183  Fed.  929,  affirmed  in 
230  U.  S.  304,  67  L.  ed.  —,  33  Sup. 
Ct.  Rep.  938,  the  court,  in  holding  that 
an  application  for  reparation  in  dam- 
ages on  account  of  a  discrimination  in  fur- 
nishing cars  should  be  made  to  the  Inter- 
state Commerce  Commission,  and  not  in 
court,  said:  "There  are  wrongs  to  which  a 
shipper  may  be  subjected  that  do  not  need 
previous  action  by  the  Commission.  For 
example, — ^to  give  a  single  illustration, — 
isolated  acts  of  oppression  or  extortion,  di- 
rected against  individuals,  might  in  all 
probability  be  redressed  by  suit  at  the  elec- 
tion of  the  injured  shipper.  But  where  a 
practice  that  is  applied  alike  to  all  ship- 
pers, or  to  all  of  a  class,  is  complained  of 
because  its  effect  is  nevertheless  averred  to 
be  preferential,  a  different  situation  is  pre- 
sented. There  the  act  has  given  the  Com- 
mission a  primary  jurisdiction  over  the 
subject-matter,  in  order  that  redress  may  be 
intelligent,    complete,     and     uniform;    and 
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itself  out  to  the  public  as  ready  to  engage 
in  the  carrying  business  is,  of  course,  to 
provide  himself  with  reasonable  facilities 
and  appliances  for  the  transportation  of 
such  goods  as  he  holds  himself  out  as  ready 
to  undertake  to  carry.  He  must  put  him- 
self in  a  situation  to  be  at  least  able  to 
transport  an  amount  of  freight  of  the  kind 
which  he  proposes  to  carry  equal  to  that 
which  may  be  ordinarily  expected  to  seek 
transportation  upon  his  route,  for,  while 
the  law  will  sometimes  excuse  him  for  delay 
in  the  transportation,  and  even  for  a  refusal 
to  accept  the  goods  which  may  be  offered 
for  carriage,  when  there  occurs  an  un« 
precedented  and  unexpected  press  of  busi- 
ness, it  will  not  do  so  when  his  failure  or 
refusal    results   from   his   not   having  pro- 


vided himself  with  the  means  of  present 
transportation  for  all  who  may  apply  in 
the  regular  and  expected  course  of  busi- 
ness." 

The  duty  thus  imposed  upon  common  car- 
riers, and  especially  railroads,  they  should 
be  required  to  fully  perform,  except  when 
relieved  by  extraordinary  conditions  that 
render  such  performance  impracticable; 
and  for  the  failure  to  perform  this  duty, 
it  is  well  settled  that  iiie  carrier  is  liable 
in  damages  to  the  shipper  who  has  suffered 
injury  in  consequence  thereof.  One  of  the 
causes  that  will  exempt  the  carrier  from 
the  full  performance  of  its  legal  duty  in 
respect  to  furnishing  facilities  for  the  car- 
riage of  freight  is  the  existence  of  a  strike 
that  prevents  it  from  handling  the  business 


this  I  believe  to  be  true  whether  redress 
is  sought  before  or  after  the  practice  has 
been  given  up." 

So,  in  Baltimore  &  O.  R.  Co.  v.  United 
States,  215  U.  S.  481,  54  L.  ed.  292,  30 
Sup.  Ct.  Rep.  164,  reversing  91  C.  C.  A. 
147,  165  Fed.  113,  it  was  held  that  the 
grievances  produced  by  regulations  adopted 
by  a  railway  company  for  the  distribution 
of  coal  cars  in  times  of  car  sliortage  to  the 
bituminous  coal  mines  served  by  it,  which 
are  alleged  to  violate  the  provisions  of  the 
interstate  commerce  act  prohibiting  unjust 
preferences  or  undue  discriminations,  can- 
not be  redressed,  in  advance  of  the  action 
of  the  Interstate  Conmierce  Commission,  by 
mandamus  to  prohibit  the  acts  complained 
of,  and  to  prescribe  a  rule  or  regulation  for 
the  future,  since  the  provisions  of  the  act 
of  March  2,  1889,  §  10,  authorizing  man- 
damus to  compel  the  furnishing  of  cars 
and  other  facilities  for  transportation, 
must  be  limited  either  to  the  performance 
of  duties  which  are  so  plain  and  so  inde- 
pendent of  previous  administrative  action 
of  the  Commission  as  not  to  require  a  pre- 
requisite exertion  of  power  by  that  body,  or 
to  compelling  the  performance  of  duties 
which  plainly  arise  from  the  obligatory 
force  which  the  statute  attaches  to  the 
orders  of  the  Commission,  rendered  within 
the  lawful  scope  of  its  authority,  until  set 
aside  by  the  Commission  or  enjoined  by 
the  courts. 

In  Merchants'  Coal  Co.  v.  Fairmont  Coal 
Co.  88  C.  C.  A.  23,  160  Fed.  769,  appeal 
dismissed  in  215  U.  S.  614,  54  L.  ed.  349, 
30  Sup.  Ct.  Rep.  402,  the  court  was  of  the 
opinion  that  the  remedy  by  mandamus 
under  §23  of  the  interstate  commerce  act 
was  cumulative,  and  did  not  prevent  a  con- 
current proceeding  before  the  Interstate 
Commerce  Commission  under  §  13  of  the 
act,  and  therefore  the  court  declined  to 
enjoin  a  petitioner  before  the  Interstate 
Conmierce  Commission  from  proceeding 
there  with  his  claim  for  discrimination. 

In  Hillsdale  Coal  &  Coke  Co.  v.  Penn- 
sylvania R.  Co.  229  Pa.  61,  140  Am.  St.  Rep. 
700,  78  Atl.  28,  it  was  held  that  a  pending 
suit  between  the  same  parties  before  the 
44  L.R.A.(N.S.) 


Interstate  Commerce  Commission  was  no 
reason  why  the  state  suit  should  not  pro- 
ceed, as  the  state  suit  related  only  to  intra- 
state traffic  in  Pennsylvania,  and  here 
concerned  discrimination  in  favor  of  a 
neighboring  competitor,  and  the  plaintiff 
recovered. 

h.  Coal  oars. 

There  are  many  cases,  particularly  under 
the  interstate  commerce  act,  where  ques- 
tions have  arisen  of  the  fair  distribution  of 
coal  cars  where  there  was  a  shortage  in 
that  respect. 

In  Colorado  Coal  Traffic  Asso.  v.  Den- 
ver &  R.  6.  R.  Co.  23  Inters.  Com.  Rep. 
458,  the  Commission  said,  in  regard  to  the 
plans  for  the  distribution  of  coal  cars  in 
southern  Colorado,  where  it  seems  that  no 
regular  plan  was  in  force:  "We  believe  it  to 
be  imperative  that  rules  and  regulations 
should  be  formulated  and  published  by  the 
carriers  at  the  earliest  practicable  date 
after  proper  conference  with  the  operators. 
If,  after  such  rules  and  regulations  have 
been  given  a  fair  trial,  some  or  all  of  the 
operators  feel  that  they  do  not  meet  the 
situation,  and  the  carriers  are  unwilling 
to  accede  to  their  wishes,  the  reasonable- 
ness and  justice  of  such  rules  and  regula- 
tions may  be  brought  to  the  attention  of 
the  Commission." 

In  Missouri  &  I.  Coal  Co.  v.  Illinois  C. 
R.  Co.  22  Inters.  Com.  Rep.  39,  in  hold- 
ing that,  generally  speaking,  an  interstate 
carrier  had  no  right  to  establish  an  em- 
bargo "against  the  shipment  of  coal  in  its 
own  cars  off  its  own  Imes  at  a  time  when 
its  equipment  is  largely  held  by  foreign 
roads,  and  there  is  local  demand  for  more 
equipment  than  the  carrier  can  furnish," 
although  "there  may  be  times  when  an  em- 
bargo is  justifiable  because  of  the  physical 
inability  of  the  carrier  for  some  reason  to 
deal  with  the  traffic  which  overwhelms  it," 
the  Commission  said:  "Carriers  must  make 
reasonable  rules  and  regulations  with  re- 
spect to  the  exchange,  interchange,  and  re- 
turn of  cars  used  upon  their  through  routes, 
and  for  the  operation  of  such  through  routes 
(§1),  and  where  they  have  failed   in  this 
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that  it  had  fully  equipped  itself  to  handle; 
and  another  arises  when  there  is  such  an 
unprecedented  and  unusual  demand  on  its 
equipment  and  capacity  that  it  could  not 
reasonably  be  expected  to  anticipate  or  pre- 
pare for  it.  5  Am.  &  Eng.  Enc.  Law,  167;  0 
Cyc.  372;  Hutchinson,  Carr.  §  496. 

But  neither  of  these  exceptions  exist  in 
this  case,  although  the  railroad  company 
attempts  to  excuse  itself  in  part  at  least 
for  the  failure  to  furnish  the  requested  cars, 
upon  the  ground  that  a  strike  upon  another 
part  of  its  road  interfered  with  the  distribu- 
tion of  its  equipment,  and  prevented  it,  at 
the  time  in  controversy,  from  supplying  the 
demand  for  cars.  The  evidence,  however, 
upon  this  point,  was  not  sufficient  to  show 
that   the  existence   of   the   strike   had   any 


material  bearing  upon  its  failure  to  supply 
the  cars  requested.  Nor  is  there  any  show- 
ing that  there  was  such  an  unprecedented 
and  unusual  demand  on  its  equipment  and 
capacity  that  it  could  not  reasonably  be 
expected  to  anticipate  or  prepare  for  it. 
The  demand  was  not  more  than  the  com- 
pany should  reasonably  have  anticipated 
and  prepared  to  meet  at  the  season  of  the 
year  when  this  controversy  arose.  In  fact, 
railroad  companies  have  such  ample  means 
of  ascertaining,  in  advance,  the  number  of 
cars  that  each  mine  on  the  road  will  need 
during  the  year  or  during  the  busy  season, 
that  it  would  be  a  very  exceptional  state  of 
affairs  when  they  could  not  anticipate  and 
prepare  to  meet  the  demands  of  the  trade. 
There    is,    indeed,    less    probability    of    an 


respect,  and  'are  in  violation  of  any  of  the 
provisions  of  this  act,'  the  Commission  is 
empowered  to  determine  the  individual  or 
joint  regulation  or  practice  that  is  just, 
fair,  and  reasonable  (§  15)." 

In  Puritan  Coal  Min.  Co.  v.  Pennsyl- 
vania R.  Co.  237  Pa.  420,  85  Atl.  426, 
where  the  railroad  company,  in  rating  coal 
mines  as  entitled  to  a  certain  number  of 
cars  per  day,  had  made  two  ffroups  of  mines, 
the  total  of  one  group  entitled  to  a  certain 
amount,  and  the  total  of  the  other  group 
to  another  amount,  and  later  discriminated 
in  favor  of  one  group,  giving  it  very  many 
more  cars  than  its  rating  entitled  it  to,  it 
was  held  that  one  of  the  other  group  was 
entitled  to  recover  for  the  discrimination. 

Distribution  of  classes  of   cars. 

In  Railroad  Commission  v.  Hocking  Val- 
ley R.  Co.  12  Inters.  Com.  Rep.  398,  where 
there  were  three  classes  of  cars, — ^**system" 
cars,  which  were  those  owned  entirely  by 
the  railroad,  or  not  restricted  as  to  use, 
cars  known  as  "foreign  fuel  railway  cars," 
which  were  cars  sent  onto  the  defendant's 
line  by  other  railroad  companies  for  the 
purpose  of  getting  fuel  for  those  companies, 
and  so-called  "private  cars," — it  was  held 
that  the  total  of  the  foreign  fuel  railway 
cars,  private  cars,  and  the  system  cars 
should  all  be  taken  into  consideration  in 
determining  the   fair   distribution   of   cars. 

This  ruling  was  referred  to  with  ap- 
proval in  Rail  &,  R.  Coal  Co.  v.  Baltimore 
&  O.  R.  Co.  14  Inters.  Com.  Rep.  86. 

It  was  also  followed  in  Traer  v.  Chi- 
cajTo  &  A.  R.  Co.  13  Inters.  Com.  Rep.  461, 
where  the  Commission  said  further:  "Con- 
ceding fully  the  right  of  the  carrier  to  use 
its  equipment  for  the  purpose  of  securing 
its  own  fuel  supply,  even  though  shippers 
at  the  same  time  desire  the  use  of  that 
equipment,  and  conceding  the  right  of  the 
carrier  to  secure  its  fuel  supply  either  from 
mines  which  it  owns  or  those  whose  entire 
output  it  purchases,  we  are  led  to  the  con- 
clusion that  where  a  carrier  purchases  a 
portion  of  the  output  of  a  mine  which  is 
competing  with  other  mines  on  its  lines  in 
44  L.R.A.(N.S.) 


commercial  markets,  it  may  not  discrimi- 
nate in  favor  of  such  mine  by  failing  to 
count  against  it  in  the  distribution  of  cars 
those  cars  which  it  furnishes  to  that  mine 
for  its  own  fuel." 

So,  in  Logan  Coal  Co.  v.  Pennsylvania  R. 
Co.  154  Fed.  497,  where  the  relator's  own 
cars  were  distributed  to  it  by  the  railroad, 
and  in  addition  thereto  its  pro  rata  share 
of  cars  owned  and  controlled  by  the  rail- 
road company  for  the  transportation  of 
bituminous  coal,  it  was  held  that  it  was  not 
unduly  discriminated  against,  under  the 
Constitution  of  Pennsylvania  or  the  inter- 
state commerce  act,  by  a  subsequent  order 
of  the  railroad  providing  that  "cars  for 
Pennsylvania  Railroad  Company  fuel  sup- 
ply, foreign  railroad  cars  especially 
consigned  for  the  fuel  supply  of  railroads 
consigning  such  cars,  and  individual  cars 
assigned  by  the  owners  to  specified  mines 
for  loading,  will  be  charged  against  the 
capacity  of  the  mines  at  which  they  are 
placed.  The  difference  between  the  rated 
capacity  of  a  mine  and  the  capacity  of  the 
assigned  cars  placed  for  loading  will  be  the 
rated  capacity  on  which  all  cars  will  be 
prorated." 

So,  in  Majestic  Coal  &  Coke  Co.  v.  Illi- 
nois C.  R.  Co.  162  Fed.  810,  where  the 
coal  company  filed  a  bill  to  restrain  the 
railroad  from  including  certain  private  cars 
and  certain  so-called  "foreign  fuel  cars,"  in 
estimating  the  distributive  share  or  quota 
of  the  complainant  in  and  to  defendant's 
"system  cars,"  so-called,  it  was  held  that 
the  bill  was  properly  demurred  to,  as  the 
failure  to  include  such  cars  would  result 
in  a  preference  to  the  complainant.  The 
court  said:  "The  railroad  is  giving  to  the 
coal  company  facilities,  in  intrastate  com- 
merce, it  may  be,  which  enable  the  latter 
to  place  its  coal  upon  the  market  for  inter- 
state shipment  at  a  less  price  than  that  at 
which  other  coal  mines  can  afford  to  sell 
coal.  .  .  .  The  law,  however,  deals  with 
the  interstate  carrier.  It  may  not  in  any 
way  become  a  party  to  complainant's  un- 
fair advantage  over  other  shippers  in  af- 
fording greater  facilities  pro  rata  to  one 
shipper  than  to  another.     It  is  a  creature 
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unprecedented  and  unusual  demand  for  cars 
arising  in  the  carriage  of  coal  than  might 
occur  with  respect  to  other  commodities, 
for,  with  the  facilities  afforded  for  rating 
the  capacity  of  mines,  and  the  fact  tliat  the 
quantity  of  coal  to  be  mined,  although  grad- 
ually increasing,  is  generally  fairly  well 
known  in  advance,  the  coal  carrying  busi- 
ness is  perhaps  subject  to  fewer  fluctuations 
than  arise,  for  example,  in  the  transporta- 
tion of  grain,  cattle,  and  cotton.  But  in 
view  of  the  fact  that  the  real  defense  relied 
on  is  that  the  company  had  a  sufficient 
supply  of  cars  and  equipment  to  meet  the 
demands  of  the  trade,  it  does  not  seem 
necessary  that  we  should  notice  with  fur- 
ther particularity  the  features  of  the  case 
relating  to  the  strike  or   the  unusual   de- 


mand on  its  equipment.  Whether  the  com- 
pany had  or  not  such  facilities  as  were 
legally  sufficient  depends  in  a  large  meas- 
ure on  the  soundness  of  its  interpretation 
of  the  measure  of  its  legal  duty  in  provid- 
ing itself  with  equipment  and  furnishing 
the  same  to  shippers. 

The  appellant  is  one  of  the  largest  rail- 
road companies  in  the  United  States.  Its 
tracks  cover  thousands  of  miles  and  tra- 
verse a  number  of  states.  On  its  lines  of 
road  in  at  least  three  states  there  are  sit- 
uated many  coal  mines  in  active  operation, 
and  to  handle  the  coal  trade  it  had,  in 
1910,  supplied  itself  with  some  23,000  coal 
cars,  and  it  contends  that  this  number  of 
cars  was  adequate  to  supply  the  demand, 
insisting,  however,  that  the  number  of  cars 


of  the  law,  and  amenable  to  the  varying 
provisions  thereof.  It  was  quite  within  the 
power  of  Congress  to  enact  that  a  railroad 
shall  not  lend  its  great  advantages  to  any 
enterprise  which  in  any  way  seems  to  dis- 
criminate in  favor  of  or  against  any  person 
dealing  with  it." 

And  in  Hillsdale  Coal  &  Coke  Co.  v. 
Pennsylvania  R.  Co.  19  Inters,  Com.  Rep. 
356,  the  Commission  condemned,  as  unduly 
discriminatory,  a  rule  by  which,  in  the  dis- 
tribution of  coal  cars,  the  defendant  divided 
all  cars  into  two  classes,  which  it  desig- 
nated as  "assigned"  and  "unassigned"  cars. 
In  the  former  class  were  its  own  fuel  cars, 
foreign  railway  fuel  cars,  and  individual  or 
private  cars  loaded  by  their  owners  or  as- 
siomed  by  their  owners  to  particular  mines. 
The  rule  then  provided  that  the  capacity 
in  tons  of  any  "assigned"  cars  shall  be  de- 
ducted from  the  rated  capacity  in  tons  of 
the  particular  mine  receiving  such  cars, 
and  that  the  remainder  is  to  be  regarded 
as  the  rated  capacity  of  the  mine  in  the  dis- 
tribution of  all  "unassigned  or  system 
cars." 

The  same  was  held  in  Jacoby  v.  Penn- 
sylvania R.  Co.  19  Inters.  Com.  Rep.  392, 
and  in  Minds  v.  Pennsylvania  R.  Co.  20 
Inters.  Com.  Rep.  52. 

And  in  Interstate  Commerce  Commission 
V.  Illinois  C.  R.  Co.  215  IT.  S.  462,  64  L. 
ed.  280,  30  Sup.  Ct.  Rep.  155,  reversing  173 
Fed.  930,  it  was  held  that  it  lay  within  the 
power  of  the  Interstate  Commerce  Com- 
mission to  require  a  railway  company,  in 
making  its  daily  distribution  of  coal  cars  in 
times  of  car  shortage  to  the  bituminous 
coal  mines  on  its  line,  to  desist  from  its 
practice  not  to  count  the  company's  fuel 
cars  against  the  share  of  the  mine  receiv- 
ing them,  and  that  such  a  regulation  cannot 
be  said  to  destrov  the  freedom  of  contract, 
on  the  theory  that  any  discriminations  or 
preferences  resulting  from  such  practice 
arose  from  the  fact  that  the  railway  com- 
pany chose  to  purchase  coal  for  its  fuel 
supply  from  a  particular  mine  or  miners. 
The  same  was  held  in  Interstate  Commerce 
Commission  v.  Cliicago  &  A.  R.  Co.  215  U.  S. 
479,  54  L.  ed.  291.  30  Sup.  Ct.  Rep.  163. 
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In  Royal  Coal  &  Coke  Co.  v.  Southern  R. 
Co.  13  Inters.  Com.  Rep.  440,  the  Com- 
mission said:  "If  a  mine  contracts  to  fur- 
nish only  a  part  of  its  output  to  the  rail- 
road for  fuel,  and  if  the  filling  of  its  con- 
tract with  the  railroad  calls  for  its  full 
pro  rata  of  cars,  or  more,  then  it  should 
not  receive  other  cars  for  commercial  ship- 
ments. If  such  a  mine,  in  filling  its  con- 
tract to  supply  fuel  coal  to  the  railroad, 
does  not  exhaust  its  equitable  pro  rata  of 
cars,  then  cars  should  be  given  it  for  com- 
mercial shipments  sufficient  to  complete  its 
full  pro  rata  share  of  all  available  cars. 
We  are  clearly  of  opinion  that  in  the  mat- 
ter of  car  distribution,  where  there  is  an 
inadequate  supply  of  coal  cars,  the  only 
regulation  or  practice  in  respect  to  the 
transportation  of  coal  from  the  mines,  that 
is  just,  fair,  and  reasonable  to  be  here- 
after followed,  is  to  allot  to  each  mine  its 
fair  and  just  proportion  of  the  coal  cars, 
estimated  upon  its  justly  ascertained  ca- 
pacity and  without  regard  to  whether  the 
mine  furnishes  partly  fuel  coal  and  partly 
commercial  coal,  or  commercial  coal  only." 

Rating  mine  capacity. 

In  Rail  &  R.  Coal  Co.  v.  Baltimore  &  O. 
R.  Co.  14  Inters.  Com.  Rep.  86,  it  was  held 
that  a  system  for  distribution  of  coal  cars 
consisting  of  two  principal  factors,  one  the 
physical  capacity  of  the  mine,  the  other  the 
commercial  capacit}^  was  not  necessarily 
discriminatory. 

In  Powhatan  Coal  &  Coke  Co.  v.  Nor- 
folk &  W,  R.  Co.  13  Inters.  Com.  Rep.  69, 
the  court,  in  considering  that  the  so-called 
•Voke-ovon  basis"  was  not  just  or  suitable, 
summarized  that  basis  as  follows:  "The 
theory  of  the  *coke-oven  basis'  of  distribu- 
tion is  that  the  available  supply  of  coal  cars 
shall  be  distributed  to  mine  operators  in 
proportion  to  the  number  of  coke  ovens 
erected  by  each  operator.  That  is  to  say, 
tlu*  number  of  ovens  erected  by  any  individ- 
ual operation  divided  by  the  total  number 
of  coke  ovens  in  the  district  will  give  the 
percentage  of  the  available  car  supply  to 
which  such  operation  is  at  any  tune  en- 
titled," 
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required  to  fulfil  its  duty  did  not  impose 
upon  it  the  obligation  to  have  on  hand  the 
number  needed  to  meet  the  full  demands  of 
the  trade  during  the  fall  and  winter  months, 
when  the  movement  of  coal  is  many  times 
larger  than  it  is  in  the  spring  and  summer 
months.  In  other  words,  as  we  understand 
the  position  taken  by  counsel,  it  is  this: 
That  if  a  railroad  company  has  a  sufficient 
supply  of  cars  to  meet  the  demands  of  the 
coal  carrying  trade  during  the  year,  as- 
suming that  approximately  the  same 
amount  of  coal  will  be  shipped  during  each 
month,  it  has  fulfilled  its  legal  duty,  al- 
though the  car  supply  may  be  wholly  in- 
adequate to  meet  the  demands  of  the  trade 
during  the  winter  and  fall  months.  But 
we  do  not  agree  with  counsel  that  this  is  a 


fair  or  reasonable  interpretation  of  the 
legal  duty  of  a  railroad  company  engaged 
^  in  the  coal  carrying  trade  from  mines  along 
its  line  of  road;  for,  although  a  railroad  com- 
pany might  maintain  a  sufficient  number 
of  oars  to  carry  the  coal  offered,  if  the 
same  quantity  approximately  was  offered 
each  month  in  the  year,  it  might  fall  far 
short  of  having  a  sufficient  number  to 
meet  the  demands  of  the  trade  during  the 
fall  and  winter,  because  during  this 
season,  for  at  least  six  months,  many  more 
cars  are  needed  than  are  required  in  the 
other  six  months.  If  the  slack  as  well  as 
the  busy  months  of  the  year  are  to  be  taken 
into  consideration  in  estimating  the  equip- 
menr  needed,  the  supply  of  cars  might  be 
wholly  Inadequate  during  the  busy  months, 


Mine  at  junction  of  two  carriers. 

In  Re  Irregularities  in  Mine  Ratings,  25 
Inters.  Com.  Rep.  286,  where  a  coal  mine 
was  situated  at  a  junction  having  a  con- 
nection there  with  the  Illinois  Central  R. 
Co-  and  with  another  line,  the  court,  while 
not  considering  it  necessary  to  make  any 
order  in  the  premises  for  the  purpose  of 
determining  the  proportional  rativg  of  the 
mines  with  reference  to  cars,  said:  "We 
think  that  on  days  for  which  it  orders  no 
cars  from  any  other  carrier,  the  junction- 
point  mine  should  be  given  its  pro  rata 
of  cars  by  the  Illinois  Central,  on  the  basis 
of  its  full  rating;  that  on  a  day  for  which 
it  orders  cars  from  one  other  road,  its 
rating  on  the  Illinois  Central  for  that  day 
should  be  75  per  cent  of  its  full  rating; 
ind  that  on  a  day  for  which  it  orders  cars 
from  two  other  roads,  its  rating  on  the  Illi- 
nois Central  for  that  day  should  be  50  per 
cent  of  its  full  rating;"  the  claim  of  the 
junction  mine  being  that  they  were  entitled 
to  their  full  pro  rata  from  the  Illinois  Cen- 
tral every  day,  whether  they  applied  for 
cars  on  other  roads  on  that  day  or  not,  and 
the  rating  being  according  to  the  full  ca- 
pacity of  the  mine. 

Preference  to  loaders  from  tipples. 

In  Harp  v.  Choctaw,  O.  A  G.  R.  Co.  61 
C.  C.  A.  405,  125  Fed.  445,  where  a  railroad 
company  had  for  a  time  permitted  the  plain- 
tiff to  load  cars  on  station  side  tracks  from 
wagons,  it  was  held  that  this  did  not  create 
any  duty  on  the  railroad  to  continue  to  al- 
low the  practice  indefinitely,  and,  further, 
that  an  order  prohibiting  the  loading  of 
cars  from  wagons  on  station  side  tracks 
was  not  discriminatory,  either  at  common 
law  or  under  the  statutes  of  Arkansas  mak- 
ing it  unlawful  for  a  common  carrier  to 
make  any  preference  in  furnishing  cars  on 
motive  power  for  the  transportation  of  per- 
sons or  property,  when  the  circumstances, 
as  stated  by  the  court,  were  that  "other 
mine  owners  who  had  constructed  spur 
tracks  to  their  mines,  as  well  as  tipples, 
for  the  convenient  and  speedy  loading  of 
cars,  were  supplied  with  cars,  and  during 
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the  period  in  question  it  seems  that  some 
of  the  parties  who  had  constructed  prtvate 
spur  tracks  did  load  some  coal  from  wagons 
into  cars  that  had  been  set  out  on  such 
private  spur  tracks.  This  was  done,  how- 
ever, as  the  evidence  discloses,  only  to  a 
limited  extent,  and  for  the  purpose  of  dis- 
posing of  such  coal  as  was  taken  out  at 
first  in  the  process  of  opening  a  mine.  The 
practice  was  not  continued  when  a  mine 
was  fully  opened  and  tipples  had  been  lo- 
cated and  built.  The  charge  of  giving  other 
mine  owners  an  undue  preference  is  founded 
upon  the  facts  aforesaid,  which  the  evidence 
tended  to  establish,  and  none  other." 

In  Thompson  v.  Pennsylvania  R.  Co.  10 
Inters.  Com.  Rep.  640,  where,  on  account  of 
a  strike  in  the  anthracite  coal  mines,  there 
was  a  great  demand  for  bituminous  coal 
throughout  the  country,  and  the  railroad 
discriminated  in  furnishing  cars  in  favor 
of  points  where  they  could  be  loaded  from 
a  tipple  against  those  where  they  had  to  be 
loaded  from  wagons,  the  court,  in  holdina; 
that  the  defendant  was  not  guilty  of  il- 
legal discrimination,  said:  "This  point  is 
clear,  that  under  such  conditions  as  pre- 
vailed during  the  period  under  considera- 
tion, with  the  public  clamoring  for  fuel, 
with  a  supply  of  cars  far  below  the  de- 
mands from  constant  patrons,  with  a 
freight  congestion  that  taxed  the  motive 
power  to  its  limit,  the  defendant  was  justi- 
fied in  establishing  a  rule  for  that  emer- 
gency which,  justly  enforced,  was  calculated 
to  hasten  the  movement  of  this  great  staple, 
and  relieves  the  distress  of  a  burdened  pub- 
lic." 

T.  Damages. 
a.  In  general. 

In  Dillender  v.  St.  Louis  ft  S.  F.  R.  Co. 
149  Mo.  App.  331,  130  S.  W.  107,  the  ship- 
per was  allowed  to  recover  for  the  value  of 
logs  which  had  rotted  and  become  worth- 
less lying  on  the  ground  waiting  for  ship- 
ment. 

Where  it  was  brought  to  the  notice  of 
the  carrier's  agent  that  continued  failure  to 
furnish  cars  for  cattle  would  result  in  spec- 
ial   damages   by    reason    of   the   rxponse   of 
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and  yet  there  would  be  a  large  surplus 
during  the  slack  months.  This  difference 
between  the  movement  of  coal  in  the  fall 
and  winter  and  the  spring  and  summer  is 
a  matter  of  such  comomn  and  general  knowl- 
edge that  railroad  companies  will  not  be 
allowed  to  plead  ignorance  of  this  well- 
known  condition,  or  with  knowledge  of  it, 
to  excuse  their  lack  of  car  facilities  upon 
the  ground  that,  if  approximately  the  same 
quantity  of  coal  was  shipped  and  used 
each  month  in  the  year,  their  car  facilities 
would  be  ample  to  meet  the  demand.  Nor 
does  the  well-recognized  principle  that  ap- 
pellant was  only  required  to  have  a  suffi- 
cient supply  of  cars  to  meet  the  normal 
demands  of  the  trade  help  its  defense,  be- 
cause it  did  not  have  in  our  opinion  such 


a  supply;  for,  conceding  that  a  carrier  is 
only  required  to  have  a  car  supply  adequate 
to  meet  the  normal  demands  of  the  trade, 
this  normal  demand  is  not  to  be  estimated 
by  the  number  of  cars  needed  when  the 
normal  demand  is  least,  but  by  the  numiber 
needed  when  the  normal  demand  is  the 
heaviest,  in  respect  to  a  commodity  such  as 
coal,  the  normal  demand  for  which  is  prac- 
tically the  same  during  six  or  eight  months 
in  each  year.  And  while  the  number  needed 
in  each  of  these  busy  months  may  be  taken 
into  consideration  in  estimating  the  num- 
ber needed  to  supply  the  demand  during  all 
these  months,  the  number  needed  to  suppl}' 
the  demand  during  the  spring  and  summer 
months  is  entitled  to  little  consideration  in 
determining  what  number  of  cars  is  needed 


keeping  the  cattle  near  the  station,  it  was 
held  that  these  damages  were  properly  re- 
coverable, but  it  is  not  clear  whether  the 
court  settled  the  case  on  a  contract  or  on 
common-law  principles.  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Ozier,  86  Ark.  179,  17  L.RJl. 
(N.S)  327,  110  S.  W.  693. 

But  the  carrier  is  not  liable  as  an  in- 
surer, but  only  for  negligence,  and  there- 
fore is  not  liable  for  the  expenditure  of 
money  for  feed  made  necessary  by  unprec- 
edented weather  while  the  shipper  is  hold- 
ing his  cattle  waiting  for  cars.  Wallace  v. 
Pecos  &  N.  T.  R.  Co.  60  Tex.  Civ.  App.  296, 
110  S.  W.  162. 

Intervening  cause. 

Where,  on  account  of  the  carrier's  failure 
to  furnish  cars,  the  shipper,  on  arriving  at 
the  station,  put  his  cattle  in  the  only  pen 
that  was  there,  which  was  too  small  for 
them,  and  they  were  injured,  it  was  held 
that  the  carrier  was  not  liable,  as  the  ap- 
proximate cause  of  damage  was  not  the  fail- 
ure to  furnish  cars,  but  the  putting  of  the 
cattle  in  the  insufficient  pen,  as  this  was 
a  new  cause  intervening  after  the  first  neg- 
ligence cause, — the  failure  to  furnish  the 
cars.  Missouri,  K.  &  T.  R.  Co.  v.  Lewellen 
Bros.  —  Tex.  Civ.  App.  — ,  111  S.  W.  773. 

6.  Measure  of  damages. 

In  Shoptaugh  v.  St.  Louis  &  S.  F.  R.  Co. 
147  Mo.  App.  8,  126  S.  W.  762,  in  an  action 
for  damages  for  failure  to  furnish  cars  to 
ship  logs,  the  court  said:  "The  value  of  the 
two  species  of  logs  when  ready  to  ship, 
and  a  depreciation  in  value  during  the 
period  they  lay  at  Terry  for  lack  of  cars, 
were  alleged.  These  allegations  were  defi- 
nite enough  to  enable  defendant  to  prepare 
its  defense  so  far  as  the  measure  of  dam- 
ages was  involved,  and  it  had  no  right  to 
call  on  plaintiflf  to  allege  the  market  prices, 
either  at  Terrv  or  the  intended  destination 

« 

of  the  timber." 

In    Toleilo   &   O.    C.   R.    (^o.    v.    Wren,    78 
Ohio  St.  137,  84  N.  E.  78.5.  tlie  court  said: 
"In   such    action,    if,   under    the   averments  I 
44  L.R.A.(N.S.) 


of  his  petition,  the  plaintiff  is  only  entitled 
to  recover  general  damages,  there  being  no 
sufficient  allegation  therein  of  any  special 
damages,  the  true  rule  and  measure  of  such 
general  damages  is  the  difference  between 
the  market  value  of  the  goods  that  would 
have  been  transported  in  the  cars  the  plain- 
tiff should  have  received,  at  the  point  to 
which  they  were  to  have  been  carried,  at  the 
time  when  they  would  have  reached  their 
destination,  and  their  market  value  at  the 
same  time  at  the  place  from  which  they 
were  to  have  been  carried,  less  the  cost  of 
transportation  between  the  two  points,"  and 
held  further  that  it  was  no  defense  that 
there  might  be  profits  in  the  future,  unless 
the  defendant  proposed  to  show  just  what 
those  profits  would  be. 


Loss  of  profits. 

In  general  the  measure  of  damages  will 
include  the  loss  of  profits  owing  to  the  de- 
lay. 

It  will  be  seen  that  in  Illinois  C.  R.  Co. 
V.  Rtver  &  R.  Coal  &  Coke  Co.,  it  was 
held  that,  in  estimating  profits,  the  actual 
cost  to  the  shipper  of  mining  the  coal  and 
placing  it  on  the  market  was  not  the  cor- 
rect sum  to  be  deducted  from  the  price  for 
which  it  might  reasonably  have  been  sold, 
as  it  did  not  include  the  value  of  the  coal 
in  the  ground.  It  seems  that  in  general,  by 
the  use  of  the  expression  "the  cost  of  fur- 
nishing" a  commodity,  its  initial  value  is 
intended  to  be  included. 

In  Hillsdale  Coal  &  Coke  Co,  v.  Penn- 
sylvania R.  Co.  229  Pa.  61,  140  Am.  St. 
Rep.  700,  78  Atl.  28,  the  court  in  affirming 
a  judgment  for  a  shipper  of  coal  approve<' 
this  instruction:  "The  onlv  known  method 
to  get  at  data  from  which  to  estimate  what 
a  man  is  damaged  by  reason  of  discrimina- 
tion in  not  furnishing  cars  or  other  facili- 
ties of  transportation  is  to  give  the  shipper 
discriminated  against  what  would  have  been 
a  reasonably  fair  profit  on  whatever  ia 
Khown  to  be  the  fairly  probable  output  of 
the  mine  discriminated  against,  less  what 
was   actually    shipped    from    such   mine' 
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to  supply  the  normal  demand.  Of  course, 
a  railroad  company  cannot  tell  with  exact 
certainty  the  number  of  cars  that  may  be 
needed  to  meet,  in  the  manner  indicated, 
the  normal  demands  of  the  trade,  as  unex- 
pected and  unforeseen  conditions  may  arise 
that  will  make  full  performance  of  its  duty 
impracticable,  and  exonerate  it  from  liabil- 
ity for  failing  to  discharge  its  duty;  but  it 
can  make  a  fair  estimate  of  the  number 
needed,  based  on  mine  rating  and  capacity 
and  its  experience  in  handling  the  traffic, 
and  it  must  supply  itself  with  and  maintain 
the  number  needed  to  meet  the  average 
demand  of  the  trade  during  the  months 
when  the  trade  is  heaviest,  and  no  less  than 
this  will  answer  its  duty. 

This  being  our  view  of  the  law,  it  is  quite 
clear  from  the  evidence  that  the  railroad 
company  did  not  have  a  sufficient  supply  of 
cars  to  meet  the  normal  demand  during  the 
busy  months  for  several  years,  including 
1910,  although  it  had  many  more  than  were 
necessary  during  the  spring  and  summer 
months,  and  in  failing  to  have  a  sufficient 
supply  to  fill  the  normal  demand  during  the 


fall  and  winter  months,  it  committed  a 
breach  of  the  duty  that  it  owed  to  the  coal 
company,  thereby  becoming  liable  to  it  in 
damages. 

The  instructions  given  by  the  court  are 
as  follows: 

(1)  The  court  instructs  you  that  it  was 
the  duty  of  defendant  at  the  times  com- 
plained of,  to  provide  and  maintain  reason- 
ably adequate  and  sufficient  facilities, — 
that  is,  cars —  for  the  transportation  of  all 
coal  which  might  ordinarily  be  expected 
to  seek  transportation  along  its  line  of  road, 
including  plaintiff's  coal  in  question;  and 
that  it  was  also  the  duty  of  defendant  to 
use  reasonable  care  and  diligence  to  furnish 
cars  to  plaintiff  at  ita  mine,  when  requested 
or  demanded  by  it,  for  the  transportation 
of  the  coal  then  being  mined  and  shipped 
by  plaintiff  over  defendant's  road,  but  de- 
fendant waa  entitled  to  be  given  reason- 
able notice  by  plaintiff  prior  to  the  time 
or  times  said  cars  were  needed  to  be  fur- 
nished for  the  transportation  of  plaintiff's 
coal  at  the  time  or  times  in  question.  So, 
I  if  you  shall  believe  from  the  evidence  that 


The  court  means  not  the  entire  output 
of  the  mine,  but  its  output,  had  it  received 
its  fair  quota  of  cars. 

In  Paxton  Tie  Co.  v.  Detroit  Southern  R. 
Co.  10  Inters.  Com.  Rep.  422,  the  court 
said:  '^Complainants  felt  compelled  to  and 
did  refuse  to  purchase  9,000  ties  which 
were  offered  to  them,  and  which  they  would 
have  purchased  if  defendant  had  not  re* 
fused  to  furnish  them  cars;  that  they 
could  have  sold  these  ties  at  a  profit  of  7 
cents  each;  that  the  ties  were  afterwards 
purchased  by  complainants'  competitors; 
and  that  therefore  the  damage  sunered  by 
complainants  by  reason  of  the  discrimina- 
tion complained  of  was  $630." 

But  in  (4alve8ton,  H.  &  S.  A.  R.  Co.  v. 
Word,  —  Tex.  Civ.  App.  — ,  124  S.  W. 
478,  it  was  held  that  it  the  state  of  the 
market  was  such  that  no  better  prices 
would  have  been  obtained  until  the  freight 
had  arrived  at  destination,  the  shipper  was 
not  entitled  to  recover  anything  on  ac- 
count of  depreciation  in  prices. 

In  Jackson  v.  Pennsylvania  R.  Co.  228 
Pa.  566,  77  Atl.  905,  it  seems  to  have  been 
held  that  it  was  a  question  for  the  jury, 
when,  over  the  entire  period  complained  of, 
the  shipper  had  received  less  than  his  due 
proportion  of  cars,  whether  his  damages 
might  be  reduced  by  the  fact  that,  during 
a  part  of  that  period,  when  there  was  great 
congestion  of  cars,  and  they  were,  so  to 
speak,  at  a  premium,  he  received  an  amount 
greater  than  his  proportion. 

For  damages  awarded  for  loss  of  profits 
in  the  cases  of  Hillsdale  Coal  &  Coke  Co. 
V.  Pennsylvania  R.  Co.  19  Inters.  Com.  Rep. 
356;  Jacoby  v.  Pennsylvania  R.  Co.  19 
Inters.  Com.  Rep.  392;  and  Minds  v.  Penn- 
sylvania R.  Co.  20  Intora.  Com.  Rep.  52; 
see  23  Inters.  Com.  Rep.  187. 
44  L.R.A.(N.S.) 


— contract  sales. 

In  Parish  v.  Yazoo  &  M.  Valley  R.  Ca 
—  Miss.  — ,  60  So.  322,  where  it  was  shown 
that  the  shipper  had  sold  the  goods  to  be 
delivered  within  a  week,  and  proved  the 
price  that  he  would  have  received  if  the 
goods  had  been  delivered  in  a  week,  and 
also  proved  the  price  for  which  they  were 
sold  after  the  time  limit,  it  was  held  that 
it  was  error  to  instruct  a  verdict  for  nom- 
inal damages  only. 

In  Wright  v.  Baltimore  &  O.  R.  Co.  32 
Pa.  Super.  Ct.  6,  where  the  judgment  for 
the  shipper  was  affirmed,  the  court  had 
charged  the  jury,  among  other  things: 
"The  plaintiff,  under  the  evidence  in  this 
case,  was  not  entitled  to  as  many  cars  as 
demanded,  but,  if  any,  to  a  pro  rata 
share  with  other  persons  or  companies  who 
were  operating  under  like  circumstances, 
and  the  measure  of  the  amount  of  injury,  if 
any  suffered,  therefore,  would  be  the  differ- 
ence between  the  price  at  which  he  had  con- 
tracted to  sell  the  coal,  and  for  the  ship- 
ment of  which  he  should  have  been  fur- 
nished such  amount  of  facilities  as  we  have 
just  stated,  and  what  would  have  been  the 
cost  to  him  of  furnishing  that  coal." 

—compelled  to  sell   at  place  of  shipment. 

In  St.  Louis  Southwestern  R.  Co.  v. 
Leder,  87  Ark.  298,  112  S.  W.  744,  a  ques- 
tion of  shipping  hay,  the  court  said:  'The 
business  necessities  of  the  parties  required 
them  to  sell  the  hay  at  the  price  prevailing 
in  the  locality,  instead  of  getting  a  better 
price  elsewhere,  which  they  would  have  re- 
ceived had  they  been  able  to  ship  to  the 
desired  market.  That  difference  was  the 
true  measure  of  damages." 

So,  in  Eaton  v.  Cincinnati,  H.  &  D.  R. 
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plaintiff  at  the  times,  or  either  one  or  more 
of  them,  in  the  month  of  October,  1910, 
as  complained  of  and  mentioned  in  evidence, 
requested  or  demanded  of  defendant  or  its 
authorized  agent  to  furnish  and  place  at 
its  mine  any  car  or  cars  in  which  to  load 
and  transport  plaintiff's  coal  then  being 
mined,  if  it  was,  and  shall  further  believe 
from  the  evidence  that  defendant  failed  or 
refused  to  furnish  and  place  said  car  or 
cars  at  said  mine  at  said  time  or  times 
when  needed,  although  defendant  had  rea- 
sonable time  in  which  to  do  so,  if  it  did, 
after  notice  was  given  it  or  its  said  agent, 
if  any  was  given,  that  said  car  or  cars 
were  so  needed;  and  if  you  shall  further 
believe  from  the  evidence  that  such  failure 
or  refusal,  if  any,  was  due  to  inadequate 
or  insufTicient  supply  of  cars  provided  and 
maintained  by  the  defendant  for  transpor- 
tation of  such  coal  as  might  have  been 
reasonably  expected  to  seek  transportation 
over  its  line  as  above  required,  or  if  it  was 
due  and  occasioned  by  reason  of  the  failure, 
if  any,  of  defendant's  employee  or  employ- 
ees in  charge  thereof  to  use  reasonable  care 


and  diligence  to  furnish  and  place  said 
cars  at  the  time  or  times  needed  and  de- 
manded upon  reasonable  notice,  if  any,  as 
above  required,  and  if,  by  reason  and  on 
account  of  either  of  such  failure,  if  any 
there  was,  plaintiff  was  unable  to  run  its 
mine  or  transport  its  coal,  and  thereby  sus- 
tained a  loss  in  its  profits,  or  was  compelled 
to  and  did  expend  money  in  maintaining 
its  plant  while  idle,  if  any,  then,  in  that 
event,  you  should  find  for  the  plaintiff,  and 
award  to  it  such  an  amount  or  amounts  as 
will  fairly  and  reasonably  compensate  for 
such  loss,  if  any,  so  sustained,  and  which 
was  the  direct  and  proximate  result  there- 
of, the  measure  of  recovery  being  the  rea- 
sonable difference,  if  any,  in  what  it  actual- 
ly cost  plaintiff  to  mine  and  place  said  coal 
on  the  market,  and  what  it  could  have 
reasonably  sold  it  for,  on  such  coal  as  plain- 
tiff could  have  reasonably  mined  and  sold 
at  said  time  or  times,  and  also  the  actual 
expenses  incurred  in  wages  paid  out,  and 
for  the  reasonable  cost  of  the  fuel  used  to 
maintain  said  plant  by  plaintiff  at  sad 
time  or  times  while  so  remaining  idle,  if 


Co.  11  Inters.  Com.  Rep.  619,  the  basis 
for  estimating  the  damages  was  in  part 
the  loss  of  profits  on  goods  which  the 
shipper  was  compelled  to  surrender,  as  he 
could  not  get  cars  for  them. 

— depreciatioi\  of  plant. 

In  Chicago,  R.  I.  &  G.  R.  Co.  v.  Risley 
Bros.  &  Co.  66  Tex.  Civ.  App.  66,  119  S.  W. 
897,  it  was  held  to  be  error  to  instruct  the 
jury  that  the  shipper  might  recover  as 
damages  the  difference  between  the  cost  of 
producing  such  crushed  stone  as  he  would 
nave  shipped,  and  its  market  value  at  the 
point  of  shipment  at  the  time,  for  the  rea- 
son that  it  was  shown  that  there  was  10 
per  cent  annual  depreciation  in  the  value 
of  the  shipper's  plant,  and  it  did  not  ap- 
pear how  much  depreciation  should  be 
charged  to  each  cut  of  fresh  stone,  and  that 
this  ought  to  have  been  charged  as  making 
the  cost  of  production  greater. 

VI.  MiBoeUanewAB, 

In  Southern  R.  Co.  v.  Moore,  133  Ga. 
806,  26  L.R.A.(N.S.)  861,  67  S.  E.  86,  it 
was  held  that  a  complaint  against  a  carrier 
alleging  that  it  expressed  itself  as  ready  to 
receive  the  shipment,  and  promised  to  fur- 
nish cars  from  time  to  time,  but  had  failed 
to  do  so,  was  good  as  against  a  general  de- 
murrer, as  a  complaint  founded  on  the 
common-law  duty  of  the  carrier. 

In  Allen  v.  Texas  A  P.  R.  Co.  100 
Tex.  626,  101  S.  W.  792,  a  case  concerning 
intrastate  •shipments,  which  arose  under  the 
statute  pronounced  unconstitutional  by  the 
Supreme  Court  of  the  United  States  with 
regard  to  interstate  shipments  in  Houston 
&  T.  C.  R.  Co.  V.  Mayes,  201  U.  S.  321, 
60   L.   ed.   772,   26   Sup.    Ct.   Rep.   491,    it 


positively  requiring  the  railroad  company, 
under  penalties  and  damages,  to  comply 
with  its  provisions,  and  to  furnish  cars 
within  a  certain  time,  and  making  a  proviso 
that  ''the  provisions  of  this  law  shall  not 
apply  in  cases  of  strikes  or  other  public 
calamities,"  did  not  render  the  act  uncon- 
stitutional in  that  it  failed  to  permit  the 
carrier  to  show  proper  excuses,  as  it  would 
not  be  considered  that  the  legislature  in- 
tended to  pass  an  act  unconstitutional  in 
that  the  carrier  was  intended  to  be  liable 
at  all  events.  The  court  said:  "We  con- 
clude that  penalties  and  damages  are  re- 
coverable under  the  statute,  when  it  has 
been  complied  with  by  the  shipper,  when- 
ever the  carrier  fails  to  furnish  the  cars 
as  demanded,  unless  the  carrier  can  show 
that  its  failure  was  due  to  no  omission  of 
duty  on  its  part.  But  we  hold  that,  when 
it  sets  up  facts  showing  that  it  is  entitled 
to  a  hearing,  which  shall  be  full  and  ef- 
fectual, and  that  the  statute  is  not 
intended  to  deny  this  right.  It  merely  im- 
poses a  duty  which  ordinarily  can  be  per- 
formed, as  is  rendered  sufiiciently  apparent 
by  records  of  cases  coming  before  the  ap- 
pellate courts,  in  which  no  carrier  has  yet, 
so  far  as  we  can  recall,  shown  that  com- 
pliance with  it  was,  without  fault  on  its 
part,  rendered  impracticable."  Followed  in 
Texas  k  P.  R.  Co.  v.  Tavlor,  54  Tex.  Civ. 
App.  419,  118  S.  W.  1097,  affirmed  in  103 
Tex.  367,  126  S.  W.  1117,  1200. 

In  Imperial  Steel  &  Wire  Co.  v.  Grand 
Trunk  R.  Co.  11  Can.  R.  Cas.  395,  the 
Canada  railway  commissioners  were  of  the 
opinion  that  a  carrier  was  not  compelled  to 
furnish  cars  for  a  particular  route  desired 
by  the  shipper,  when  such  route  would  tend 
to  strip  its  own  line  of  its  own  cars,  and 


was  held  that  the  provisions  of  the  statute    it  could  furnish  cars  by  another  route,  and 
44  L.R.A.(N.S.)  42 
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auy,  on  account  thereof,  not  exceeding 
upon  the  whole  sum  of  $908.20;  but,  un- 
less you  should  so  find  and  believe  from 
the  evidence  as  above  required,  you  must 
find  for  the  defendant. 

(2)  The  court  further  instructs  you  that 
defendant  was  not  required  to  anticipate  an 
abnormal  demand  for  cars,  or  an  unprece- 
dented and  unexpected  press  of  business, 
and  te  keep  cars  to  meet  such  contingency, 
so  if  you  shall  believe  from  the  evidence 
that  defendant  provided  and  maintained  at 
the  times  in  question  a  reasonably  adequate 
or  sufficient  number  of  cars  for  the  handling 
and  transportation  of  coal  which  might 
have  been  reasonably  expected  to  seek  trans- 
portation along  its  lines,  including  plain- 
tiff, and  if  you  shall  also  believe  from  the 
evidence  that  defendant  or  its  agents  in 
charge  thereof  used  reasonable  care  and 
diligence  to  furnish  cars  to  plaintiff,  and 
did,  without  preference  or  discrimination, 
furnish  same  to  plaintiff,  if  it  did  so,  at 
its  mine,  after  being  notified  a  reasonable 
time  before  the  said  time  or  times  that 
such  cars  would  be  needed  at  said  time  or 
times,  if  it  was,  then,  in  that  event,  you 
should  find  for  the  defendant. 

(3)  The  court  further  instructs  you  that 
by  reasonable  care  and  diligence,  as  used 
in  the  foregoing  instructions,  is  meant  such 
care  and  diligence  as  an  ordinarily  prudent 
person  would  usually  exercise  in  like  busi- 
ness, and  under  the  same  or  similar  circum- 
stances as  proven  in  this  case. 

These  instructions  are  criticized  be- 
cause, as  said  by  counsel,  they  fail  to  point 
out  the  duty  that  the  railroad  company  was 
under,  to  refrain  from  discriminating  in  fa- 
vor of  the  appellee  coal  company.  It  is  a 
sufficient  answer  to  this  criticism  to  say 
that  no  question  of  discrimination  or  pref- 


erence is  involved  in  this  case.  The  coal 
company  distinctly  disavows  any  purpose  to 
charge  the  railroad  company  With  discrimi- 
nating against  it,  or  showing  preference  to 
other  mine  owners.  The  only  substantial 
issue  in  the  case  was  whether  the  railroad 
company  had  or  not  a  sufficient  supply  of 
cars  to  meet  the  demand,  and  this  issue  was 
fairly  end  correctly  submitted  in  the  in- 
structions. 

It  is  also  complained  that  the  instruc- 
tion defining  the  measure  of  damage  is  er- 
roneous, in  that  it  takes  no  account  what- 
ever of  the  value  of  the  coal  left  in  the 
ground,  but  assumed  that  the  expense  of 
mining  the  coal  represented  its  total  cost. 
This  criticism  is  well  taken,  and  the  jury 
should  have  been  told  that  the  measure  of 
damage  was  the  reasonable  difference,  if 
any,  in  what  it  actually  cost  plaintiff  to 
mine  and  place  coal  on  the  market,  plus  the 
value  of  the  coal  in  the  mine,  and  what  it 
could  have  reasonably  sold  it  for.  But,  as 
the  recovery  was  only  for  $200,  this^  error 
is  not  of  sufficient  importance  to  justify 
a  reversal. 

It  is  further  insisted  that  the  lower  court 
should  have  granted  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  but 
this  position  is  not  well  taken.  W.  T.  Drury 
testified  that  in  November,  IDIO,  when  the 
mine  he  was  president  of  or  connected  with 
was  short  of  coal  ctirs,  he  saw  nine  empty 
cars  standing  on  a  siding  of  the  appellant 
company  not  far  from  the  mine  he  was  in- 
terested in,  and  this  evidence  was  evidentlv 
put  in  for  the  purpose  of  attempting  to  show 
that  the  railroad  company  had  cars  that  it 
could  but  failed  to  furnish.  Accompanying 
the  motion  for  a  new  trial,  there  appears  thd 
affidavit  of  J.  R.  Daugherty,  stating  that 
he  was  station  agent  for  the  railroad  com- 


that  the  initial  carrier  was  entitled  to  as 
long  a  run  on  its  own  lines  as  was  reason- 
able. 

In  Southern  R.  Co.  v.  Mather-McDowell 
Lumber  Co.  —  Miss.  -— ,  60  So.  42,  where  a 
railroad  company  made  a  contract  with  a 
lumber  company  under  which  it  erected  a 
switch  on  which  the  lumber  company  was 
to  have  privileges,  and  it  was  also  to  have 
the  privilege  to  run  its  cars  and  engines 
on  the  main  line  of  the  railroad,  it  was  held 
that  another  shipper  had  also  the  right  to 
use  the  switch  under  the  contract  as  it  was 
drawn,  and  the  court  intimidated  a  doubt 
whether  railroad  companies  could  make  a 
contract  with  one  shipper  in  regard  to 
buildin!?  a  switch  on  the  railroad's  land, 
and  refuse  to  furnish  cars  on  that  switch  to 
the  shipper's   competitor. 

Where  the  suit  was  based  entirely  upon 
the  Texas  statute,  it  was  held  that  if  the 
shipper  was  not  entitled  to  recover  the 
statute  penalty,  he  was  not  entitled  to  re- 
cover the  damage  also  provided  for  in  the 
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statute.  Texas  &  P.  R.  Co.  v.  Blocker,  48 
Tex.  Civ.  App.  100,  106  S.  W.  718.  Fol- 
lowed in  Griffith  v.  Texas  &  N.  O.  R.  Co.  53 
Tex.  Civ.  App.  510,  116  S.  W.  648. 

In  Jackson  v.  Pennsylvania  R.  Co.  228 
Pa.  566,  77  Atl.  905,  it  was  held  that  the 
act  of  1883,  providing  a  remedy  for  a  ship- 
per injured  by  a  discrimination  against  him 
in  facilities,  which  was  prohibited  by  the 
Constitution  of  the  state,  and  giving  him 
treble  damages,  was  not  repealed  by  the  act 
of  1907,  containing  provisions  for  the  pre- 
vention and  punishment  of  the  discrimina- 
tions, ete.,  forbidden  by  the  Constitution. 

It  may  be  noted  that  in  Atchison,  T.  k  S. 
F.  R.  Co.  v.  People,  227  111.  270,  81  N.  E. 
432,  it  was  held  that  the  provision  of  the 
Illinois  statutes  requiring  railroad  corporr- 
tions  to  furnish  cars  for  the  transportation 
of  such  property  as  shall,  within  a  reason- 
able time  previous  thereto,  be  ready  or  be 
offered  for  transportation,  did  not,  as  the 
court  construed  the  statute,  permit  the  re- 
covery of  treble  damages.  B.  6.  B. 
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pany  at  Morganfield,  where  these  empty 
cars  were,  and  that  it  could  have  proved  by 
Daugherty,  had  he  been  introduced  as  a 
witness,  that  these  cars  were  owned  by  the 
Southern  Railway  Company,  and,  at  the 
time  they  were  seen  on  the  siding,  were  be- 
ing hauled  for  it  by  the  appellant  railroad 
company  to  some  point  in  the  South,  where 
they  were  to  be  delivered  to  the  Southern 
Railway.  In  view  of  the  fact  that  the  evi- 
dence of  both  parties  was  directed  to  the 
question  of  showing  whether  or  not  the 
railroad  company  had  an  adequate  supply 
of  cars,  this  evidence  of  Drury,  although 
incompetent,  was  not  prejudicial.  But, 
aside  from  this,  W.  T.  Drury,  when  he  testi- 
fied to  the  fact  that  these  empty  cars  were 
standing  on  the  siding,  was  giving  evidence 
in  another  case  against  the  railroad  com- 
pany that  was  tried  in  connection  with  the 
case  of  the  appellee  company,  and  the  evi- 
dence of  W.  T.  Drury  has  no  place  in  the 
case  we  are  now  considering. 

In  respect  to  the  appeal  from  the  judg- 
ment dismissing  the  petition  for  a  new  trial 
filed  by  the  appellant  against  the  appellee, 
little  need  be  said.  It  appears  from  the 
petition  that  a  witness  introduced  for  ap- 
pellant on  the  trial  of  the  damage  suit  of 
the  appellee  against  it  testified  that  it  was 
interested  in  coal  mines  on  its  line  of  road 
in  the  state  of  Illinois.  It  averred  in  its 
petition  that  this  statement  was  not  true, 
but  that  the  attorneys  who  represented  the 
railroad  company  on  the  trial  in  the  lower 
court,  in  which  the  evidence  was  given,  did 
not  know  that  the  testimony  was  without 
foundation  in  fact.  It  further  averred  that 
its  officers  and  agents,  who  had  knowledge 
of  the  truth  of  this  matter,  did  not  learn  of 
the  testimony  of  this  witness  until  after 
the  trial  in  which  it  was  given  was  con- 
cluded. It  further  averred  that  the  evi- 
dence given  by  this  witness  was  very  preju- 
dicial to  it,  and,  on  the  ground  that  it 
was  taken  by  surprise  by  his  testimony,  a 
new  trial  was  asked. 

Although  it  is  claimed  that  the  new  trial 
was  sought  in  this  petition  on  the  ground 
of  newly  discovered  evidence,  we  gather 
from  the  averments  of  the  petition  that  the 
new  trial  was  sought  to  give  the  railroad 
company  an  opportunity  to  correct  a  mis- 
statement made  bv  one  of  its  witnesses  on  the 
former  trial,  rather  than  for  the  purpose  of 
being  permitted  on  another  trial  to  intro- 
duce new  evidence.  But,  be  this  as  it  may, 
the  petition  did  not  state  sufficient  reasons 
to  authorize  the  granting  of  a  new  trial, 
and  so  the  court  properly  sustained  a  de- 
murrer to  it.  It  is  provided,  in  subs.  7  of 
§  340  of  the  Civil  Code,  that  a  new  trial 
may  be  granted  upon  the  ground  of  newly  I 
discovered  evidence  material  for  the  party 
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applying,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  pro- 
duced at  the  trial,  and  in  §  344,  setting 
forth  the  practice  by  which  a  new  trial 
may  be  obtained  upon  the  ground  of  newly 
discovered  evidence,  it  is  provided  that, 
"if  grounds  for  a  new  trial  be  discovered 
after  the  term  at  which  the  verdict  or  de- 
cision is  rendered,  the  application  may  be 
made  by  a  petition  filed  with  the  clerk." 
It  will  be  observed  that  a  new  trial  is  only 
allowed  under  §  344  when  the  ground  upon 
which  the  new  trial  is  asked  is  discovered 
after  the  term  at  which  the  verdict  or  de- 
cision was  rendered,  and  there  is  no  allega- 
tion in  the  petition  that  the  grounds  relied 
on  were  not  discovered  until  after  the  expi- 
ration of  the  term.  If  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is 
asked,  and  the  newly  discovered  evidence  is 
ascertained  before  the  expiration  of  the 
term,  then  the  application  for  a  new  trial 
should  be  made  in  the  manner  pointed  out 
in  §§  340  and  343,  and  not  by  a  petition. 

In  addition  to  this  objection  to  the  peti- 
tion, we  may  further  add  that  the  reasons 
for  asking  a  new  trial  were  not  sufficient 
to  authorize  the  trial  court  to  grant  one, 
even  if  these  reasons  had  been  presented 
in  the  proper  time  and  manner. 

The  judgment  in  each  case  is  affirmed 


TENNESSEE    SUPREME    COI7RT. 
RAYMOND  FREDDO,  PlfT.  in  Err., 

V. 

STATE  OF  TENNESSEE. 
(—  Tenn.  — ,  156  S.  W.  170.) 

Homicide  —  grade  —  insult  —  effect. 

1.  A  homicide  is  not  reduced  from  mur- 
der to  voluntary  manslaughter  by  the  fact 
that  it  resulted  from  sudden  passion  in- 
duced by  the  application  to  assailant  of  the 
epithet  "son  of  a  bitch." 

Same  ^  provocation  —  epithet  and  at- 
tempted assanlt. 

2.  The  application  to  another  of  an  op- 
probrious epithet  by  one  in  a  squatting 
position,  and  his  attempt  to  rise  apparent- 
ly to  advance  upon  the  one  to  whom  the 
epithet  is  applied,  are  not  sufficient  to  re- 
duce his  killing  by  the  other  to  manslaugh- 
ter, if  he  was  not  at  the  time  in  a  position 
to  make  an  assault. 

(March  8,  1913.) 

Note.  —  The  general  subject  of  insulting 
words  or  conduct  as  a  provocation  to  homi- 
cide is  treated  in  the  note  to  State  v.  Buf- 
fington,   4   L.R.A.(N.S.)    154. 
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ERROR  to  the  Criminal  Court  for  David- ' 
Bon  County  to  review  a  judgment  con- 
victing defendant  of  murder  in  the  second 
degree.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Ed.  J.   Smith,  W.  C.  Cherry, 
and  W.  E.  Steger  for  plaintiff  in  error. 

Mr.  W.  W.  Faw,  Assistant  Attorney 
General,  for  the  State. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  Raymond  Freddo, 
was  indicted  in  the  criminal  court  of  David- 
son county  for  the  crime  of  murder  in  the 
first  degree,  alleged  to  have  been  committed 
on  the  body  of  James  Higginbotham  on 
December  22,  1911,  and  was  found  by  the 
jury  guilty  of  murder  in  the  second  degree, 
his  punishment  being  fixed  at  ten  years  im- 
prisonment. After  the  verdict,  a  motion 
for  a  new  trial  was  overruled,  and  appeal 
prayed  to  this  court,  where  errors  are  as- 
signed. 

Two  of  the  assigned  errors  go  to  lack  of 
due  support  of  the  verdict  by  the  evidence; 
and  it  is  earnestly  and  ably  urged  in  behalf 
of  plaintiff  in  error  that  the  facts  adduced 
did  not  warrant  a  verdict  of  guilty  of  a 
crime  of  degree  greater  than  voluntary 
manslaughter,  if  guilt  of  any  crime  be 
shown. 

By  the  preponderance  of  the  proof,  we 
deem  the  record  to  establish  the  facts  to  be: 
That  in  the  roundhouse  department  of  the 
shops  of  the  Nashville  &  Chattanooga  Rail- 
way Company,  at  Nashville,  from  fifty  to 
sixty  men  were  employed,  among  them  be- 
ing plaintiff  in  error,  Freddo,  and  the  de- 
ceased, Higginbotham.  Freddo  was  at  the 
time  about  nineteen  years  of  nge;  he  had 
been  from  the  age  of  four  years  an  orphan; 
he  had  been  reared  thereafter  in  an  orphan- 
age, and  yet  later  in  the  family  of  a  Nash- 
ville lady,  with  result  that  he  had  been 
morally  well  trained.  The  proof  shows 
him  to  have  been  a  quiet,  peaceable,  high- 
minded  young  man  of  a  somewhat  retiring 
disposition.  Due,  perhaps,  to  the  loss  of  his 
mother  in  his  infancy,  and  to  his  gratitude 
to  his  foster  mother,  he  respected  woman- 
hood, beyond  the  average  young  man,  and 
had  a  decided  antipathy  to  language  of 
obscene  trend,  or  that  reflected  on  woman- 
hood. 

Deceased,  Higginbotham,  was  about  six 
years  older  than  Freddo,  and  was  one  of  a 
coterie  of  the  roundhouse  employees,  few  in 
number  in  comparison  with  the  whole,  given 
to  the  use  of  obscene  language,  and  to  the 
frequent  application  to  those  of  the  coterie, 
and  at  times  to  others  not  of  their  set  who 
would  permit  of  it,  the  expression  "son  of! 
a  bitch," — meant  to  be  taken  as  an  expres- 
44  L.R.A.(N.S.) 


sion  of  good  fellowship  or  of  slight  deprecia- 
tion. Deceased,  prior  to  the  date  of  the  diffi- 
culty, had  applied  this  epithet  to  plaintiff 
in  error,  Freddo,  without  meaning  offense, 
but  was  requested  by  the  latter  to  discon- 
tinue it,  as  it  was  not  appreciated,  but 
resented.  It  was  not  discontinued,  but  re- 
peated, and  Freddo  so  chafed  under  it  that 
he  again  warned  deceased  not  to  repeat  it; 
and  the  fact  of  Freddo's  sensitiveness  being 
noted  by  the  mechanic,  J.  J.  Lynch,  under 
whom  Freddo  served  as  helper,  Lynch 
sought  out  deceased  in  Freddo's  behalf  and 
warned  him  to  desist.  On  Lynch's  telling 
deceased  of  the  offense  given  to  plaintiff 
in  error,  and  that  ''he  will  hurt  you  some 
day,"  deceased  replied,  "The  son  of  a  bitch, 
he  won't  do  nothing  of  the  kind." 

By  a  strong  preponderance  of  the  evi- 
dence, deceased  is  shown  to  have  been  habit- 
ually foul-mouthed,  overbearing,  and  "nag- 
ging and  tormenting"  in  language,  and  at 
times  in  conduct. 

On  the  afternoon  of  the  tragedy,  Higgin- 
botham and  Freddo  were  engaged,  as  parts 
of  a  small  force  of  men  under  Foreman 
Lynch,  in  the  packing  of  a  locomotive  cylin- 
der,— ^putting  a  pin  in  the  crosshead.  De- 
ceased, so  engaged,  was  in  a  squatting  pos- 
ture, holding  a  pinch  bar.  It  appears  that 
someone,  thought  by  deceased  to  have  been 
Freddo,  had  spilled  oil  on  deceased's  tool 
box,  and  as  he  proceeded  with  his  work  the 
latter,  in  hearing  of  the  crew,  remarked: 
"Freddo,  what  in  the  hell  did  you  want  to 
spill  that  oil  on  that  box  for?  If  someone 
spilled  oil  on  your  box,  you  would  be  rais- 
ing hell,  wouldn't  you,  you  son  of  a  bitch?" 
Freddo  asked  Higginbotham  if  he  meant 
to  call  the  former  a  son  of  a  bitch,  and  was 
replied  to  in  an  angry  and  harsh  tone: 
"Yes,  you  are  a  son  of  a  bitch."  The  plain- 
tiff in  error  standing  to  the  left  of  and 
about  8  feet  away  from  deceased,  seeing 
deceased  preparing  to  rise  or  rising  from  his 
squatting  posture,  seized  a  steel  bar,  1 
yard  long  and  1  inch  thick,  lying  imme- 
diately at  hand,  and  advancing  struck  de- 
ceased a  blow  on  the  side  of  his  head,  above 
the  left  ear,  and  extending  slightly  to  the 
front,  and  yet  more  to  the  rear  of  the  head, 
but  not  shown  to  have  been  delivered  from 
the  rear.  Deceased  in  rising  had  not 
gained  an  erect  posture,  but  is  described  as 
stooping  at  the  time  the  blow  was  delivered. 

Plaintiff  in  error  testified  that  deceased, 
in  rising,  was  apparently  coming  at  him; 
that  deceased  made  a  gesture,  and.  had  his 
hand  behind  him.  all  the  time;  that  he 
(Freddo)  believed  that  Higginbotham  was 
going  to  strike;  and  that  he  struck  because 
of  anger  at  the  epithet  and  to  defend  him- 
self, but  would  not  have  struck  but  for  de- 
ceased's   movement.     It   appears,   however. 
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that  deceased  had  not  gained  a  position 
where  he  could  strike  the  accused,  and  it 
does  not  appear  that  he  had  anything  in  his 
hand  with  which  to  attack;  and  the  evi- 
dence preponderates  against  the  prisoner 
on  the  point  of  deceased's  having  his  hand 
behind  him. 

The  character  of  plaintiff  in  error  for 
truth  and  veracity  was  not  attacked,  but 
was  affirmatively  established. 

Higginbotham  fell  on  the  pinch  bar,  from 
which  his  body  suspended,  until  he  was  re- 
moved to  a  hospital,  where,  shortly  he  died 
from  the  effects  of  the  wound. 

It  is  apparent  to  the  court  that  the  blow 
was  struck  by  plaintiff  in  error  in  sudden 
anger  and  passion,  aroused  by  the  epithet 
repeated  and  emphasized  in  a  tone  that 
made  it  opprobrious,  and  the  more  so  in 
view  of  the  repeated  warnings  that  had 
preceded.  Theretofore  plaintiff  in  error  had 
entertained  neither  friendship  nor  hostility 
towards  deceased;  and  the  proof  indicates 
that  after  the  warnings  and  before  the  kill- 
ing, the  two  had  been  on  amicable,  but  not 
familiar,  tenns. 

Deceased  was  taller  than  plaintiff  in  er- 
ror, and  of  weight  166  pounds,  or  about  30 
pounds  in  excess  of  the  latter's. 

As  has  been  indicated  above,  we  deem 
the  facts  sufficient  to  show  that  plaintiff  in 
error  killed  deceased  under  the  impulse  of 
sudden  heat  of  passion ;  but,  no  matter  how 
strong  his  passionate  resentment  was,  it  did 
not  suffice  to  reduce  the  grade  of  the  crime 
from  murder  to  voluntary  manslaughter,  un- 
less that  passion  were  due  to  a  provocation 
such  as  the  law  deemed  reasonable  and  ade- 
quate,— ^that  is,  a  provocation  of  such  a 
character  as  would,  in  the  mind  of  an  aver- 
age reasonable  man,  stir  resentment  likely 
to  cause  violence,  obscuring  the  reason,  and 
leading  to  action  from  passion,  rather  than 
judgment. 

While  the  testimony  indicates  that  plain- 
tiff in  error  was  peculiarly  sensitive  in  re- 
spect of  the  use  by  another,  as  applied  to 
him,  of  the  opprobrious  epithet  used  by  de- 
ceased, yet  we  believe  the  rule  to  be  firmly 
fixed  on  authority  to  the  effect  that  the  law 
proceeds  in  testing  the  adequacy  of  the  prov- 
ocation upon  the  basis  of  a  mind  ordinarily 
constituted, — of  the  fair  average  mind  and 
disposition.  Seals  v.  State,  3  Baxt.  459, 
462;  Johnson  v.  State,  11  Lea.  47;  Reg. 
V.  Welsh,  11  Cox,  C.  C.  336;  State  v.  Fergu- 
son, 2  Hill,  L.  619,  27  Am.  Dec.  412;  Ryan 
V.  State,  116  Wis.  488,  92  N.  W.  271. 

In  the  last-named  case,  Chief  Justice  Cas- 
soday,  speaking  of  a  charge  that  embodied 
the  above  principle,  said:  "The  precise  ob- 
jection to  this  portion  of  the  charge  is  that 
it  does  not  make  the  guilt  of  the  accused 
turn  upon  his  own  heat  of  passion,  but 
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upon  the  heat  of  passion  of  'ordinary  men  of 
fair  average  disposition.'  True,  the  accused 
alone  was  on  trial;  but  the  deceased  was  a 
party  to  the  controversy  which  led  to  the 
killing.  A  learned  text  writer,  speaking  on 
the  subject,  says:  .  .  .  'The  sufficiency 
of  the  provocation  does  not  depend  alone  on 
whether  it  actually  caused  passion  and  heat 
of  blood  in  the  defendant,  but  also  on 
whether  it  was  calculated  to  cause  sudi 
a  state  of  mind  in  a  reasonable  person,'" 
— citing  1  McClain,  Crim.  Law,  §§  337, 
338;  21  Am.  &  Eng.  Enc.  Law,  2d  ed.  177, 
178.    See  also  21  Cyc.  742. 

The  rule  in  this  state  is,  as  it  was  at 
common  law,  that  the  law  regards  no  mere 
epithet  or  language,  however  violent  or  of- 
fensive, as  sufficient  provocation  for  taking 
life.  Williams  v.  State,  3  Heisk.  376,  392; 
Wharton,  Homicide,  3d  ed.  §  173.  Courts 
have  often  had  under  consideration,  in  con- 
nection with  the  existence  of  adequate 
cause,  the  use  of  the  vile  epithet  used  by 
deceased  just  before  he  was  killed,  "son  of 
a  bitch,"  and  quite  without  exception  have 
held  these  words  not  to  constitute  adequate 
cause  of  provocation.  In  Texas,  where  by 
statute  the  use  of  insulting  words  or  con- 
duct by  the  person  killed  towards  a  female 
relative  of  the  slayer  is  made  adequate 
cause  to  reduce  the  offense  from  murder  to 
manslaughter,  the  courts  of  that  state  have 
felt  impelled  to  hold  the  use  of  that  par- 
ticular opprobrious  epithet,  unfortunately 
so  common  in  certain  ranks  of  society,  not 
to  be  adequate.  Levy  v.  State,  28  Tex.  App. 
203,  19  Am.  St.  Rep.  826,  12  S.  W.  596, 
and  later  cases  in  accord. 

It  is  contended,  however,  that  while  the 
use  of  such  an  epithet  may  not  of  itself  be 
sufficient  cause  for  provocation,  yet  that, 
looked  to  in  connection  with  the  conduct  of 
the  deceased  at  the  time  of  its  utterance, 
in  rising  from  a  squatting  to  a  stooping 
posture,  just  reached  as  the  blow  was  de- 
livered, the  epithet  and  the  act  in  combi- 
nation make  a  case  of  adequate  provocation. 

The  common-law  rule  appears  to  be  that 
an  assault,  too  slight  in  itself  to  be  a  suffi- 
cient provocation,  may  become  such  when 
accompanied  by  offensive  language.  Reg.  v. 
Sherwood,  1  Car.  &  K.  566;  R^.  y.  Smith, 
4  Fost  &  F.  1066;  State  v.  Bufiington,  71 
Kan.  804,  81  Pac.  466,  4  LJtA.(N.S.)  158, 
and  cases  cited  in  notes. 

In  Wadlington  v.  State,  19  Tex.  App.  266, 
it  was  said:  "Suppose  we  admit  that  the 
insulting  words  and  charges  of  Contat  (the 
deceased)  were  alone  insufficient,  suppose 
we  admit  that  his  assault  upon  defendant 
was  so  slight  as  to  show  no  intention  to 
inflict  pain  or  injury,  an%  consequently 
that  l^  and  of  itself  it  was  also  insufficient, 
but,   on  the  other   hand,  suppose  we   find 
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them,  as  in  tliis  case,  not  isolated  from  one 
another,  but  united  together,  does  our 
statute  anywhere  declare  that  when  the 
insufficient  parts  are  thus  united  together, 
they,  shall  not  together  and  as  a  whole  con- 
stitute adequate  cause?  We  know  of  no 
such  declaration/' 

But  can  words,  not  accompanying  an  as- 
sault, imminent  or  actual,  or  a  trespass, 
make  adequate  the  provocation? 

This  court  in  Seals  v.  State,  3  Baxt. 
450,  pronounced  on  the  effect  of  abusive 
language  used  in  the  defendant's  own  house 
(a  trespass)  in  the  presence  of  his  family, 
and  held  that  the  jury's  province  was  to 
determine  under  proper  instructions 
whether  the  obscene  language  of  deceased, 
in  connection  with  his  vexatious  conduct, 
was  calculated  to  produce  passion  that 
would  obscure  the  reason  of  an  ordinary 
man. 

In  Grainger  v.  State,  5  Yerg.  460,  26  Am. 
Dec.  278,  the  deceased  was  "advancing  di- 
rectly on  Grainger  without  stopping,  and 
whilst  advancing  was  shot."  Defendant 
shot  only  to  protect  his  person  from  threat- 
ened violence  that  was  great.  The  court 
held  that  if  defendant  thought  deceased  in- 
tended to  commit  a  battery  upon  him  less 
violent  than  great  bodily  harm,  to  prevent 
which  he  killed  deceased,  it  was  manslaugh- 
ter. 

Thus,  illustrating  the  rule:  "If,  using 
abusive  language,  a  deceased  is  advancing 
with  a  knife  drawn,  his  slayer  would  be 
guilty  of  manslaughter  only.  Gray  v. 
State,  47  Tex.  Grim.  Rep.  375,  83  S.  W. 
705;  Golden  v.  State,  25  Ga.  627;  Whar- 
ton, Homicide,  §  173.  But  if  a  knife  be 
drawn,  accompanied  by  use  of  abusive 
words,  and  there  is  no  attempt  to  use  the 
knife,  the  crime  would  not  be  reduced  to 
manslaughter.  Edwards  v.  State,  53  Ga. 
428;  Ex  parte  Warrick,  73  Ala.  57;  Phelps 
V.  State,  75  Ga.  571. 

There  is  no  assignment  of  error  to  the 
effect  that  the  trial  judge  failed  to  give  the 
jury  proper  definitions  of  and  distinctions 
between  murder  in  the  second  degree  and 
manslaughter,  nor  is  the  charge  subject  to 
that  criticism. 

The  stroke  having  been  delivered  by  plain- 
tiff in  error  at  a  moment  when  deceased 
may  have  been  found  by  the  jury  not  to 
have  been  in  a  position  to  assault  him,  and 
since  the  determination  of  the  fact  whether 
the  provocation  relied  upon  in  such  a  case 
is  adequate  or  reasonable  is,  under  a  proper 
charge,  for  the  jury  (Seals  v.  State,  supra; 
Taylor  v.  State,  6  Lea,  234;  Maher  v. 
People,  10  Mich,  212,  81  Am.  Dec.  781; 
Wharton,  Homicide,  3d  ed.  §  173),  we  hold 
that  the  errors  assigned  and  here  treated 
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of  are  not  well  taken.  Other  assignments 
of  error  are  disposed  of  orally. 

Affirmed. 

In  view  of  the  very  good  character  of  the 
young  plaintiff  in  error,  as  disclosed  in  the 
record,  and  of  the  peculiar  motive  and  the 
circumstances  under  which  he  acted,  we 
feel  constrained  to  and  do  recommend  to  the 
governor  of  the  state  that  his  sentence  be 
commuted  to  such  punishment  as  the  execu- 
tive may,  in  the  light  of  this  record  and 
opinion,  in  his  discretion,  think  proper. 
To  allow  time  for  such  application,  execu- 
tion of  sentence  is  ordered  stayed  for  ten 
days  from  this  date. 


IOWA  SUPREBfS  COURT. 

FRANK  D.  WINN,  Appt., 

V. 

AMERICAN  EXPRESS  COMPANY. 

(—  Iowa,  — ,  140  N.  W.  427.) 

EiVldence  —  burden  of  proof  —  death  of 
animal  »  possession  of  carrier. 

1.  One  suing  for  the  death  of  a  hog  de- 
livered to  an  express  company  for  trans- 
portation, which  occurs  at  the  termination 
of  the  journey,  by  wagon,  to  the  station, 
has  the  burden  of  showing  negligence  un- 
aided by  presumption,  when  he  was  pres- 
ent when  the  animal  was  placed  on  the 
wagon  and  accompanied  the  wagon  to  the 
station,  so  that  he  was  familiar  with  all 
that  occurred. 

Carriers  —  transportation  of  animal  — 
atmospheric  conditions  —  assumption 
of  risk. 

2.  One  who  ships  a  fat  hog  by  express  on 
a  ver^  hot  and  humid  day  assumes  the  risk 
of  injury  to  the  animal  by  overheating. 

(March  18,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Polk  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  the  death  of  a  hog, 
alleged  to  have  been  caused  by  negligence 

Note.  —  Upon  the  question  whether  a 
carrier  is  an  insurer  of  live  stock  trans- 
ported by  it,  see  note  to  Stiles  v.  Louisville 
&  N.  R.  Co.  18  L.R.A.(N.S.)  86.  For  duty 
of  carrier  to  hasten  shipment  or  take  other 
precautions  to  prevent  loss  threatened  with- 
out any  antecedent  fault  on  its  part,  see 
note  to  Pine  Bros.  v.  Chicago,  B.  &  Q.  R.  Co. 
39  L.R.A.(N.S.)   640. 

Generally,  as  to  carrier's  liability  for  in- 
jury to  live  stock  by  weather  conditions, 
see  note  to  Colsch  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  34  L.R.A.(N.S.)  1013;  and  as  to 
duty  of  carrier  to  shower  hogs  during  ship- 
ment, see  note  to  Peck  v.  Chicago  G.  W.  R. 
Co.  16  L.R.A.(N.S.)   883. 
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of   defendant   while   in   its   poesession   for 
transportation.     Affirmed. 

Statement  by  Evans,  J.: 

This  is  an  action  for  damages  against  the 
defen4ant  as  a  common  carrier^  for  alleged 
negligence  in  the  transportation  of  a  valu- 
able hog.  At  the  close  of  the  evidence  the 
trial  court  directed  a  verdict  for  the  de- 
fendant.   Plaintiff  has  appealed. 

Messrs.  Franklin  &  Miller,  for  appel- 
lant: 

When  it  appears  that  live  stock  was  de- 
livered to  the  carrier  in  good  condition, 
and  died  in  the  carrier's  possession,  the 
law  raises  the  presumption  that  the  death 
was  due  to  the  carrier's  neglect. 

Owens  Bros.  v.  Chicago,  R.  I.  &  P.  R. 
Co.  139  Iowa,  638,  117  N.  W.  762;  Swiney 
V.  American  Exp.  Co.  144  Iowa,  342,  115 
N.  W.  212,  122  N.  W.  957;  Mosteller  v.  Iowa 
C.  R.  Co.  153  Iowa,  390,  133  N.  W.  748; 
Hanley  v.  Chicago,  M.  &  St.  P.  R.  Co.  154 
Iowa,  60,  134  N.  W.  417;  J.  H.  Cownie 
Glove  Co.  V.  Merchants'  Dispatch  Transp. 
Co.  130  Iowa,  327,  4  L.R.A.(N.S.)  1060, 
114  Am.  St.  Rep.  419,  106  N.  W.  749; 
Chapin  v.  Chicago,  M.  &  St.  P.  R.  Co.  79 
Iowa,  682,  44  N.  W.  820;  Winne  v.  Illinois 
C.  R.  Co.  31  Iowa,  583;  McCoy  v.  Keokuk 
k  D.  M.  R.  Co.  44  Iowa,  424;  Angle  v. 
Mississippi  &  M.  R.  Co.  18  Iowa,  666. 

This  is  so  even  though  the  shipper  is  in 
charge,  of  the  stock,  if  it  appears  that  the 
shipper  did  what  he  assumed  to  do. 

Mosteller  v.  Iowa,  C.  R.  Co.  153  Iowa, 
390,  133  N.  W.  748;  Hanley  v.  Chicago, 
&  St.  P.  R.  Co.  154  Iowa,  60,  134  N.  W.  417; 
Cole  V.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  117  Minn.  33,  134  N.  W.  296. 

If  the  shipper  is  in  charge,  he  has  the 
burden  of  proving  that  he  did  what  he 
assumed  to  do,  that  the  property  was  de- 
livered to  the  carrier  in  good  condition  and 
suffered  injury  in  transit;  whereupon  the 
carrier  must  prove  that  the  injury  was  the 
result  of  inevitable  accident,  still  leaving 
the  burden  upon  the  shipper  or  plaintiff. 

Mosteller  v.  Iowa  C.  R.  Co.  153  Iowa, 
390,  133  N.  W.  748;  Hanley  v.  Chicago, 
M.  k  St.  P.  R.  Co.  154  Iowa,  60,  134  N.  W. 
417;  Cole  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  117  Minn.  33,  134  N.  W.  296; 
McMillan  v.  Chicago,  R.  I.  &  P.  R.  Co.  147 
Iowa,  596,  124  N.  W.  1069;  C.  C.  Taft 
Co.  V.  American  Exp.  Co.  133  Iowa,  522,  10 
^  L.R.A.(N.S.)  614,  119  Am.  St.  Rep.  642, 
110  N.  W.  897;  Beard  v.  St.  Louis,  A.  & 
T.  H.  R.  Co.  79  Iowa,  527,  44  N.  W.  803; 
Hewett  V.  Chicago,  B.  &  Q.  R.  Co.  63  Iowa, 
on,  19  N.  W.  790. 
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Messrs.  Parker,  Parrlsh,  &  Miller,  for 

appellee : 

The  shipper  accompanied  the  shipment. 
The  plaintiff  pleads,  and  has  attempted  by 
evidence  to  prove,  specific  acts  and  omis- 
sions as  negligence.  The  burden  of  proof 
was  and  is  therefore  upon  the  plaintiff. 

Colsch  V.  Chicago,  M.  &  St.  P.  R.  Co. 
149  Iowa,  176,  34  L.R.A.(N.S.)  1013,  127 
N.  W.  198,  9  Ann.  Cas.  1912  C,  915;  Winn 
V.  American  Exp.  Co.  149  Iowa,  259,  128 
N.  W.  663;  Grieve  v.  Illinois  C.  R.  Co.  104 
Iowa,  659,  74  N.  W.  192;  Faust  v.  Chicago 
&  N.  W.  R.  Co.  104  Iowa,  241,  65  Am.  St. 
Rep.  454,  73  N.  W.  623;  Burgher  v.  Chicago, 
R.  I.  &  P.  R.  Co.  105  Iowa,  335,  75  N.  W. 
192;  McManus  v.  Chicago  G.  W.  R.  Co. 
138  Iowa,  161,  128  Am.  St.  Rep.  180,  115 
N.  W.  919. 

The  presumption  is  against  negligence. 

Asbach  v.  Chicago,  B.  &  Q.  R.  Co.  74  Iowa, 
248,  37  N.  W.  182;  Neal  v.  Chicago,  R.  I. 
&  P.  R.  Co.  129  Iowa,  6,  2  L.R.A.(N.S.) 
905,  105  N.  W.  197,  19  Am.  Neg.  Rep.  213; 
Helgeson  v.  E.  B.  Higley  Co.  148  Iowa,  687, 
126  N.  W.  769;  Peterson  v.  Chicago,  M.  & 
St.  P.  R.  Co.  19  8.  D.  122,  102  N.  W.  695. 

Plaintiff  cannot  recover  because  of  the 
failure  definitely  to  connect  the  death  of 
the  animals  with  a  negligent  cause. 

Peterson  v.  Chicago,  M.  &  St.  P.  R.  Co. 
19  S.  D.  122,  102  N.  W.  695;  Pennsylvania 
R.  Co.  V.  Raiordon,  119  Pa.  577,  4  Am.  St. 
Rep.  670,  13  Atl.  324;  Hussey  v.  The  Sara- 
gossa,  3  Woods,  380,  Fed.  Cas.  No.  6,049; 
Weed  V.  International  k  G.  N.  R.  Co.  21 
Tex.  Civ.  App.  689,  53  S.  W.  356:  Louis- 
ville &  N.  R.  Co.  V.  Wathen,  22  Ky.  L.  Rep. 
82,  49  S.  W.  185;  Colsoh  v.  Chicago,  M.  k 
St.  P.  R.  Co.  149  Iowa,  176,  34  UR.A.(N.S.) 
1013,  127  N.  W.  198,  Ann.  Cas.  1912  C,  915. 

Bvans,  J.,  delivered  the  opinion  of  the 
court: 

The  case  in  some  of  its  features  has  been 
before  us  in  a  former  appeal.  Winn  v. 
American  Exp.  Co.  149  Iowa,  259,  128  N. 
W.  663. 

The  plaintiff  holds  his  cause  of  action 
by  assignment  from  one  Ward,  who  was 
the  shipper  of  the  hog  in  question.  The  hog 
was  a  valuable  boar,  known  in  this  record 
by  the  name  of  "Statesman."  He  had  been 
exhibited  at  the  State  Fair  at  Des  Moines 
in  August,  1907.  On  the  evening  of  August 
30th  he  was  delivered,  crated,  at  the  fair 
grounds  to  one  of  the  express  drivers,  to  be 
carried  by  express  wagon  from  the  fair 
grounds  to  the  Northwestern  Depot,  from 
which  point  he  was  to  be  transported  by  ex- 
press to  Lincoln,  Nebraska,  over  the  North- 
western Railway.  The  day  in  question  was 
excessively  hot  and  humid;  some  hogs  on 
exhibition  at  the  fair  grounds  having  died 
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during  the  day  mi  a  result  thereof.  The 
contract  for  transportation  was  made  at 
6:30  P.  M.,  at  which  time  the  thermometer 
stood  at  nearly  90  degrees,  with  a  humidity 
of  68.  The  hog  was  loaded  about  7  P.  H. 
His  crate  was  one  of  ten  upon  the  same 
wagon,  and  was  placed  at  the  rear  of  the 
wagon.  The  trip  from  the  fair  grounds  to 
the  Northwestern  Depot,  a  distance  of  2 
or  3  miles,  was  made  in  about  one  hour  and 
a  half,  between  7  and  9  P.  M.  The  petition 
charges  negligence  as  follows:  *That  the 
American  Express  Company  did  negligently 
load  the  said  boar  in  said  transfer  wagon 
with  nine  other  crated  hogs,  ...  so  as 
to  shut  off  the  free  circulation  of  air  from 
the  said  boar  Statesman;  .  .  .  did  neg- 
ligently drive  the  said  wagon  with  said 
boar  therein  over  a  very  rough  route,  there 
being  a  much  better  and  smoother  route 
they  could  have  selected;  .  .  .  and  did 
negligently  handle  the  said  boar  from  the 
time  they  received  him  until  he  was  un- 
loaded, five  minutes  before  his  death,  and 
failed  wholly  to  use  any  care  whatever  with 
said  boar;  that  the  driver  in  a  careless 
manner  over  the  rough  roads,  and  across  the 
said  railroad  tracks  many  and  divers  times, 
did  greatly  shake  up  and  jolt  and  jostle  the 
said  boar,  and  did  heat  up  the  said  boar 
to  a  dangerous  temperature;  that  the  said 
J.  J.  Ward  was  free  from  any  and  all  con- 
tributory negligence  whatever."  An  amend- 
ment to  the  petition  alleged  as  follows: 
"That  defendant  did  not  provide,  on  said 
wagon  on  which  said  boar  with  other  hogs 
was  loaded,  any  water  for  cooling  the  said 
boar,  in  case  he  should  become  dangerously 
hot.  That  said  driver  of  said  wagon  did 
drive  in  the  roughest  part  of  the  street  from 
the  fair  grounds  to  the  depot;  there  being 
a  smoother  portion  that  could  have  been 
used.  That  said  defendant  failed  to  unload 
said  boar  immediately  upon  its  arrival  at 
the  depot,  but  did  keep  said  boar  on  said 
wagon  for  a  period  of  thirty  minutes  after 
said  depot  was  reached.  Plaintiff  alleges 
that  said  defendant  was  negligent  in  not 
providing  water  on  said  wagon  with  which 
to  cool  said  boar  in  case  he  should  become 
dangerously  hot,  and  in  driving  said  wagon 
and  contents  over  the  roughest  part  of  said 
street,  when  a  smoother  part  existed  and 
could  have  been  used,  and  in  not  unloading 
said  boar  immediately  upon  its  arrival  at 
said  depot,  and  in  keeping  said  boar  on  said 
wagon  for  thirty  minutes  after  arriving  at 
said  depot."  The  answer  included  a  general 
denial,  with  other  defenses. 

The  shipper  rode  upon  the  express  wagon 
with  the  driver  all  the  way  from  the  point 
of  delivery  to  the  Northwestern  Depot, 
where  the  hog  died  shortly  after  arrival. 
The  shipper  testified  as  follows:  "I  was 
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present  when  they  loaded  the  hog  on  the 
wagon.  I  made  no  comment  as  to  the  man- 
ner in  which  the  hog  was  handled.  The 
wagon  was  provided  with  springs,  front 
and  rear.  It  was  what  I  would  call  a  full 
platform  spring  wagon.  They  started  as 
soon  as  my  hog  was  put  on  the  wagon.  No 
one  besides  the  driver  and  myself  went 
along.  The  route  we  took  was  a  direct  one, 
and  we  did  not  turn  or  twiat.  I  do  not 
know  of  any  more  direct  route.  We  stopped 
the  first  time  about  three  fourths  of  a  mile 
from  the  pavilion,  at  my  request.  He 
waited  ten  minutes  or  so.  He  had  been 
driving  at  a  common  gait.  I  suggested  that 
he  drive  with  one  wheel  in  the  gutter,  and 
he  complied  with  it  kindly,  courteously,  the 
best  he  could.  He  complied  with  every  sug- 
gestion that  I  made,  with  the  exception  of 
getting  water.  I  assented  to  the  driver 
going  ahead,  and  made  a  suggestion  about 
getting  water  at  the  second  stop,  east  of 
the  Capitol  building.  There  was  some 
buildings  around  there.  I  made  no  effort  to 
get  water  from  any  of  the  buildings.  The 
driver  drove  carefully.  I  think  he  drove 
a  little  slower  after  the  first  stop  than  he 
did  before.  At  the  second  stop,  made  at 
my  request,  we  waited  about  ten  minutes,  I 
think.  I  drove  down  the  hill,  and  the  driver 
manipulated  the  brake.  I  was  ready  to  go 
when  we  started  after  the  second  stop.  I 
made  no  complaint  about  starting  up  again. 
During  the  second  stop  I  got  down  and  ex- 
amined the  hog.  I  did  not  look  around  for 
any  water  at  that  time.  The  hog  showed  a 
fairly  good  condition.  I  did  not  make  any 
complaint  of  the  manner  in  which  the  driver 
got  to  the  depot,  so  far  as  he  is  concerned; 
but  if  there  had  been  any  other  way  pos- 
sible to  avoid  that  everlasting  shaking  over 
the  street  car  tracks,  I  would  have  made  a 
kick  on  that.  ...  I  think  we  kept  on 
down  Grand  avenue  until  we  crossed  the 
Northwestern  tracks,  then  turned  to  the 
left.  There  was  a  series  of  street  car  tracks, 
I  don't  know  how  many,  .  .  .  before  we 
reached  the  depot.  When  we  made  our 
fourth  stop,  we  were  at  the  Northwestern 
Depot.  ...  I  think  the  Northwestern 
tracks  cross  this  street,  Grand  avenue,  the 
one  on  which*  we  were  driving  west;  and  if 
the  depot  was  on  the  west  side  of  the  North- 
western tracks,  the  driver  had  to  cross  the 
tracks  to  get  to  the  depot.  When  he 
crossed  the  Northwestern  tracks,  he  was  on 
the  street  crossing  proper.  I  do  not  think 
that  he  drove  off  the  street.  I  think  he 
was  on  the  regular  highway  crossing.  When 
he  turned  to  the  left  or  south  after  cross- 
ing the  Northwestern  tracks,  my  recollection 
is  that  he  crossed  a  double  street  car  track. 
He  crossed  a  street  car  track  on  Grand 
avenue.     I  do  not  know  whether  it  was  a 
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4ouble  track  or  a  single  track.  Then,  just 
as  he  got  near  the  depot,  he  crossed  a  double 
street  car  track  right  at  the  end  of  the 
ooTeied  shed  of  some  kind,  which  was  there. 
I  do  not  think  that  the  driver  got  out  of 
the  wagon  track  at  any  time.  I  have  no 
notion  that  he  drove  outside  of  the  limits 
of  the  street  at  any  time,  and  I  do  not  claim 
anything  of  that  kind.  I  simply  claim  that 
the  track  in  the  street  was  rough  by  reason 
of  the  street  car  rails  which  the  driver 
crossed." 

The  issue  of  negligence  necessarily  centers 
upon  the  specifications  of  the  petition.  The 
burden  of  proof  was  on  the  plaintiff.  Colsch 
V.  Chicago,  M.  &  St  P.  R.  Co.  149  Iowa, 
176,  34  L.ILA.(N.8.)  1013,  127  N.  W.  198, 
Ann.  Cas.  1912  C,  915;  Hosteller  v.  Iowa 
0.  R.  Co.  IBS  Iowa»  390,  133  N.  W.  748. 

Some  contention  is  made  by  appellant 
for  the  benefit  of  a  presumption  of  negli- 
gence by  reason  of  the  fact  that  the  hog 
died  while  in  the  possession  of  the  defend- 
ant, after  having  been  delivered  to  the 
defendant  in  alleged  good  condition.  .  When 
such  presumption  prevails,  it  is  predicated 
upon  the  fact  that  in  shipment  by  rail  a 
shipper  has  little  opportunity'  for  actual 
observation  or  inspection;  and  that  much 
necessarily  occurs  in  the  course  of  such 
shipment  concerning  which  the  shipper  can 
furnish  no  direct  evidence.  Nothing  of  that 
kind  is  presented  in  the  case  before  us. 
The  distance  was  short.  The  time  was 
brief.  The  climatic  conditions  were  known. 
The  shipper  selected  the  time.  He  accom- 
panied the  shipment  by  riding  upon  the 
wagon,  and  the  hog  was  within  his  obser- 
•  vation,  and  the  conduct  of  the  driver  was 
within  his  direct  knowledge,  every  foot  of 
the  way.  He  knew  every  detail  of  all  that 
occurred.  The  plaintiff  pleaded  it,  and  the 
shipper  testified  to  it.  For  the  purpose 
of  this  appeal,  the  appellant  is  entitled  to 
have  such  testimony  deemed  as  true.  But 
he  is  not  entitled  to  have  it  enlarged  by 
mere  presumption.  The  case  presented  is 
not  one  which  calls  for  the  application  of 
such  a  rule;  and  this  is  so  regardless  of 
the  particular  form  of  pleading. 

We  have  read  this  evidence  with  much 
care,  and  we  reach  the  conclusion  that  the 
trial  court  properly  directed  the  verdict. 
We  do  not  think  that  this  evidence  would 
flustain  a  finding  by  a  jury  that  the  death  of 
the  hog  waA  caused  through  any  wrongful 
act  or  omission  of  the  defendant  company. 
A  finding  to  that  effect  would  be  purely  arbi- 
trary. I 

The  hog   in  question  was  very  fat,  and' 
weighed  600  pounds.     It  is  the  appellant's 
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contention  that  it  died  from  overheating, 
and  that  the  method  by  which  he  was  han- 
dled caused,  or  at  least  aggravated,  such 
overheating.  It  is  indicated  that  the  cli- 
matic conditions  of  the  day  were  such  as 
to  endanger  the  life  of  such  an  animal, 
whether  he  remained  in  the  pen  or  was 
transported  by  wagon.  That  risk  belonged 
to  the  shipper,  and  was  in  no  manner  as- 
sumed by  the  carrier.  The  carrier  owed  the 
duty  of  reasonable  care  under  all  the  cir- 
cumstances. Colsch  V.  Chicago,  M.  &  St. 
P.  R.  Co.,  supra.  We  find  nothing  in 
Ward's  evidence  which  has  any  fair  tend- 
ency to  show  improper  or  negligent  con- 
duct on  the  part  of  the  driver  of  the  wagon. 
Indeed,  his  evidence  affirmatively  shows  the 
contrary.  Some  stress  is  laid  in  argument 
upon  the  failure  of  the  defendant  company 
to  furnish  a  supply  of  water  for  the  pur- 
pose of  cooling  the  hog. 

It  is  urged  that  the  express  wagon  should 
have  carried  with  it  a  supply  of  water  for 
that  purpose.  It  is  not  contended  that  such 
facilities  are  usually  or  ordinarily  provided 
by  express  wagons,  or  that  they  are  usually 
or  ordinarily  necessary.  The  substance  of 
the  contention  is  that,  because  of  heat  of 
this  particular  day  and  the  condition  and 
size  of  this  particular  animal,  such  pro- 
vision ought  to  have  been  made.  If  such 
provision  for  this  particular  occasion  ought 
to  have  been  foreseen,  it  was  as  apparent 
to  the  plaintiff  as  to  the  defendant  The 
shipper  could  at  least  have  used  water  upon 
the  hog  immediately  before  loading  him. 
He  did  not  appear  to  have  deemed  it  neces- 
sary. The  driver  of  the  wagon  complied 
with  his  every  request  and  suggestion.  He 
stopped  when  he  asked  him  to  stop,  and 
started  again  only  with  his  approval.  They 
passed  scores  of  dwellings  and  stopped  in 
front  of  some  of  them.  Presumably  the 
shipper  could  have  obtained  a  pail  of  water 
from  any  of  them  for  the  asking.  He  did 
not  at  that  time  deem  it  worth  while.  He 
repeatedly  assured  the  driver  that  the  hog 
was  improving.  The  defendant  violated  no 
legal  duty  in  failing  to  carry  barrels  of 
water  upon  its  express  wagon;  nor  is  there 
anything  in  the  evidence  to  warrant  a  find- 
ing by  the  jury  that  ordinary  care  required 
such  provision.  The  record  is  too  volumi- 
nous for  us  to  undertake  to  deal  with  the 
evidence  in  its  details. 

We  think  the  order  of  the  trial  court  was 
proper;  and  it  is  accordingly  affirmed. 

Petition  for  rehearing  denied  June  6, 
1913. 
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NEBRASKA  SUPREME  COURT. 

FRANK  H.  PARSONS 

V. 

PRUDENTIAL  REAL  ESTATE  COMPANY 

et  al.)  Appts. 

(86  Neb.  271,  125  N.  W.  621.) 

Tax  ~  rlj^ht  of  redemption  —  who  en- 
titled. 

1.  The  right  of  redemption  from  a  tax 
sale  under  the  scavenger  act  is  a  property 
right  belonging  to  those  having  an  interest 
in  the  real  estate,  and  not  to  a  mere  tres- 
passer. 

Same  —  sale  ^  confirmation  ^  notice  to 
occupant. 

2.  An  actual  occupant  of  real  estate, 
either  claiming  an  interest  therein  in 
privity  with  the  owner,  or  claiming  title 
or  a  right  of  possession  adversely  to  the 
owner,  has  such  an  interest  in  the  property 
as  that  notice  to  him  is  essential  before  a 

Headnotes  by  Letton,  J. 


valid  confirmation  of  such  sale  can  be  had; 
but  a  mere  trespasser,  claiming  no  title  or 
interest  in  the  property,  and  having  no  duty 
to  pay  the  taxes,  is  not  an  actual  occupant 
upon  whom  personal  service  of  notice  must 
be  had  in  order  to  vest  the  court  with  juris- 
diction to  confirm  the  sale. 

Same  —  redemption  ^  time. 

3.  The  owner  of  land  sold  under  a  tax 
decree  in  such  proceedings  under  the  scav- 
enger act  (chap.  75,  Laws  1903)  is  not  en- 
titled to  redeem  from  the  sale  at  any  time 
within  two  vears  from  final  confirmation, 
but  in  such  case  the  two-year  period  runs 
from  the  sale  by  the  county  treasurer  under 
the  decree. 

(Reese,  Ch.  J.,  dissents.) 

(March  10,  1910.) 

APPEAL  by  defendants  from  a  judgment 
of    the    District    Court    for    Douglas 
County    in    plaintiff's    favor    in   an    action 
brought  to  set  aside  a  tax  deed.    Reversed. 
The  facts  are  stated  in  the  opinion. 


Note.  ~  Who   entitled  to   notice   to  re-    II. 
deem  from  tax  sale, 

I.  Scope  and  introduction,  667. 
II.  Application     of     particular     statutory 
provisions. 

a.  Statutory    requirement    of    notice 

to  owner. 

1.  In  general,  668. 

2.  Time  referred  to,  «68. 
8.  Owner     of     undivided     inter- 
est.  668. 

4.  One  acquiring  interest  before 

sale,  668. 
6.  One   acquiring    interest   after 

notice  given,  668. 

6.  One   holding  under   void   tax 

deed,  668. 

7.  Assignee  for  creditors,  668. 

8.  Personal  roprosontative  of  de- 

ceased owner,  668. 

9.  One   in   whoso    name   land   is 

taxed,  669. 

10.  Grantee  of  one  in  whose  name 

land  is  taxed,  669. 

11.  Holder  of  dwd  of  trust  from 

owner's  grantee,  669. 

b.  Statutory    requirement    of    notice 

to* record  owner. 
1.  When  record  owner  is  dead. 

(a)  True  owner,  669. 

(b)  Record      owner's      heir, 

669. 
2.  Grantee  in  void  deed,  669. 
e.  Statutory  requirement  of  notice  to 
parties  interested, 

1.  Time  referred  to,  669. 

2.  Mortgagee,   669. 

3.  Vendee  in  land  contract,  670. 
d.  Statutory    requirement    of    notice 

to    grantee    iinder    last    re- 
corded deed,  670. 
1.  Grantor  in  last  recorded  deed 
who    has    reserved    title    to 
portion  of  estate,   670. 
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sontinued. 
e.  Statutory  requirement  of  notice  to 
one  in  occupancy  or  posses- 
sion. 
\,  In  general,  670. 

2.  Time  referred  to,   671. 

3.  Owner  not  in  possession. 

(a)  In  general,  671. 

(b)  Cultivating     or     using 

the  land,  671. 

(c)  Employing      others      to 

care  for  the  premises 
and  permitting  others 
to  use  the  same,  672. 

(d)  Having     surveyed     the 

land  and  marked  the 
boundaries,  672. 

4.  Adjoining  owner. 

(a)  Where  line  fence  is  mis- 

placed, 672. 

(b)  Having  used  the  prem- 

ises, but  having  aban- 
doned the  same,  673. 
6.  Owner  of  forest  preserve,  673. 

6.  One  other  than  owner,  674. 

(a)  Residing    on    premises, 

674. 

(b)  Not   residing  on   prem- 

ises. 

(1)  Having   fenced 
the  premises, 

674. 

(2)  Cultivating       or 

using  the 
land,  674. 

z.  With  permis- 
sion, 674. 

y.  Without  per- 
mission, 674. 

7.  Tenant,  076. 

8.  One  in  possession  of  portion. 

675. 

9.  One  occupying  as  trustee  for 

another,  070. 
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Mr.  D.  C.  Patterson  for  appellants. 

Mr.  Charles  Battelle,  for  appellee: 

The  scavenger  deed  is  Toid  because  the 
person  "actually  occupying"  the  real  estate 
was  not  served  with  "final  notice." 

Jones  V.  Merrill,  113  Mich.  433,  67  Am. 
St.  Rep.  476,   71  N.   W.  838. 

In  all  cases,  redemption  can  be  made 
within  two  years  from  the  final  confirma- 
tion. 

State  V.  Several  Parcels  of  Land,  75  Neb. 
638,  106  N.  W.  663;  Smith  v.  Carnahan, 
83  Neb.  667,  120  N.  W.  212;  Payne  v.  An- 
derson, 80  Neb.  216,  114  N.  W.  148;  Butler 
V.  Libe,  81  Neb.  740,  116  N.  W.  663,  117 
N.  W.  700;  Logan  County  v.  Carnahan,  66 
Neb.  686,  92  N.  W.  984,  95  N.  W.  812; 
Selby  V.  Pueppka,  73  Neb.  179,  102  N.  W. 
263;  Wood  v.  Speck,  78  Neb.  435,  110  N.  W. 
1001 ;  Barker  v.  Hume,  84  Neb.  235,  120  N. 
W.  1131;  Woodrough  v.  Douglas  County,  71 
Neb.  364,  98  N.  W.  1092. 

After  final  confirmation,  the  amount  neces- 


sary to  pay  in  order  to  redeem  is  the  amount 
bid,  with  interest,  subsequent  taxes,  with  in- 
terest, and  costs. 

Swearingen  v.  Roberts,  12  Neb.  333,  11 
N.  W,  325;  Loney  v.  Courtnay,  24  Xeb. 
580,  39  N.  W.  616;  Unangst  v.  Southwick, 
80  Neb.  112,  113  N.  W.  989,  116  N.  W. 
864;  Butler  v.  Libe,  81  Neb.  744,  116  N. 
W.  663,  117  N.  W.  700;  Smith  v.  Carnahan, 
83  Neb.  667,  120  N.  W.  212;  State  ex  rel. 
Coates  v.  Butler,, 89. Minn.  220,  94  N.  W. 
688;  Charlton  v.' Kelly,  24  Colo.  273,  50 
Pac.  1042. 

Letton,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  x>wner  of 
certain  real  estate  in  Douglas  county  for 
the  purpose  of  setting  aside  a  tax  deed 
issued  under  the  provisions  of  the  scav- 
enger law.  The  real  estate  was  included  in 
the  default  decrees  rendered  in  the  1904 
tax  suit.     On  the  10th  of  February,  1905, 


n.  e, — continued. 

^    10.  One  occupying  under  claim  of 
adverse  possession,  676. 

11.  One  holding  betterments,  676. 

12.  Visitor,  676. 

13.  Trespasser,  676. 

14.  Boarder,    lodger,    or   servant, 

676. 

15.  Mortgagee,    676. 

16.  Employee  of  owner,  676. 

17.  Purchaser's   agent,  676. 

i.  Statutory  requirement  of  notice  to 
one  in  whose  name  land  is 
taxed  or  assessed. 

1.  Time  referred  to,  677. 

2.  Necessity  in  general,  677. 

3.  Distinction   between   taxation 

and  special  assessment,  677. 

4.  Taxed  to  unknown  owner  or 

to  no  one,  678. 
6.  Taxed  in  wrong  name,  678. 

6.  Taxed  to  an  "estate,"  to  one 

dead,  or  to  one  named  "et 
al."  678. 

7.  Taxed   to   purchaser   himself, 

679. 

8.  Taxed   to  wife   of   holder    of 

tax  certificate,  679. 

9.  Taxed  to  two  parties,  679. 
10.  Taxed  to  one  who  has  no  in- 
terest in  the  land,  679. 

g.  Statutory    requirement   of    notice 
to  mortgagee,  679. 
III.  Notice  to  husband  or  wife  of  one  en- 
titled thereto,  679. 
rV.  Notice  to  agent  of  one  entitled  there- 
to, 680. 
y.  Notice  to  one  member  of  firm  entitled 
thereto,  680. 

J.  Scope  and  introduction. 

This  note  does  not  discuss  the  question  as 
to  when  statutes  providing  for  notice  to  re- 
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deem  take  effect,  or  as  to  their  retrospective 
effect;  nor  does  it  discuss  the  sufficiency  of 
affidavits  or  proof  of  service  of  such  notice, 
or  the  necessity  in  general  for  notice  under 
the  various  statutes. 

It  is  often  required  that  the  purchaser  at 
a  tax  sale  shall  give  notice  to  the  owner  of 
the  property,  within  a  designated  reason- 
able time,  of  the  expiration  of  the  period  al- 
lowed for  redemption,  and  of  his  intention 
thereupon  to  claim  a  deed.  A  law  of  this 
kind  is  to  be  construed  liberally  and  bene- 
ficially in  the  interest  of  the  owner.  The 
tax  purchaser  must  comply  with  such  a 
statute  so  far  as  St  is  in  his  power  to  do  so. 
in  order  to  preserve  his  rights.  37  Cyc. 
1395. 

With  respect  to  the  subject  of  this  in- 
quiry, it  does  not  matter  how  the  question 
of  notice  arises;  whether  in  an  action  of 
ejectment,  an  action  to  quiet  title,  to  de- 
termine adverse  claims,  or  directly  to  set 
aside  a  tax  deed,  or  in  some  other  way. 
Nor  does  the  question  as  to  who  raises  the 
point  of  notice  seem  to  be  important,  pro- 
vided it  be  some  party  in  interest. 

Since  the  right  to  redeem  lands  from  tax 
sales  is  purely  statutory,  all  proceedings 
connected  with  their  redemption  in  any  par- 
ticular case  must  be  referred  to  the  provi- 
sions of  the  statute  then  and  there  in  force. 

Of  course,  where  the  statute  does  not  re- 
quire notice  to  redeem,  •  no  notice  is  neces- 
sary.    Rich  V.  Palmer,  7  Or.  133. 

But  in  most  jurisdictions  the  statute  does 
provide  for  notice  of  redemption  to  someone, 
and,  as  will  appear,  such  a  statute  will  be 
strictly  construed  in  favor  of  the  owner  or 
tlie  parties  in  interest,  since  the  generally 
rwognized  purpose  of  the  statute  is  to  pro- 
tect their  rights,  and  because  of  the  well- 
known  fact  that  lands  are  often  bid  in  at 
tax  sales  for  ridiculously  small  sums. 
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it  was  sold  by  the  county  treasurer  to  D. 
C.  Patterson,  trustee,  who  lias  since  paid 
the  1904  and  1905  city,  state,  and  county 
taxes  thereon.  No  "final  notice/'  as  de- 
scribed in  §  33,  chap.  75,  Laws  1903  ( Anno. 
Stat  1909,  §  11,176)  was  issued  for 
personal  service  on  the  owners  or  occu- 
pants. On  the  17th  of  October,  1906,  an 
affidavit  was  filed  for  the  service  of  final 
notice  by  publication  upon  "the  unknown 
owners,  and  upon  Frank  H.  Parsons."  It 
alleged  that  Parsons  was  a  nonresident  of 
the  state,  and  was  interested  in  the  real 
estate,  and  further  alleged  that  reasonable 
diligence  had  been  made  to  ascertain  the 
names  of  the  owners,  but  that  the  same 
could  not  be  ascertained.  A  "final  notice" 
in  conformity  with  the  statute,  directed  "To 


Frank  H.  Parsons,  Owner,  and  the  Un- 
known Owners,  and  to  the  Occupants  of 
the  Real  Estate  Described  below,"  and  de- 
scribing the  property,  was  duly  published 
On  the  16th  day  of  February,  1007,  the 
sale  was  confirmed  by  the  district  court, 
under  the  notice,  and  a  treasurer's  deed 
was  executed  on  April  10,  1007.  This  deed 
was  recorded.  Afterwards  a  conveyance 
was  made  to  the  Prudential  Real  Estate 
Company,  which  now  claims  to  be  the 
owner  of  the  property.  In  his  petition  the 
plaintiff  asks  to  be  allowed  to  redeem  from 
the  sale,  and  offers  to  pay  the  amount  bid 
at  the  tax  sale,  with  interest  and  costs,  and 
subsequent  taxes,  with  interest.  The  plain- 
tiff bases  his  right  to  redeem  upon  two 
propositions:     First,  that  in  the  fall  and 


order  to  bar  the  right  of  any  to  redeem. 
White  V.  Shaw,  150  Mich.  270,  114  N.  W. 
210. 

4.  One  acquiring  interest  before  sale. 

Where  land  is  assessed  as  one  parcel,  and 
the  owner  conveys  a  portion  to  a  township 
before  the  tax  sale,  notice  should  be  served 
upon  the  township  as  well  as  upon  the  orig- 
inal owner  (decision  placed  upon  other 
grounds,  however).  Dolph  v.  Norton,  158 
Mich.  417,  123  N.  W.  13. 

5.  One  a:c4tuiring  interest  after  notice 

given. 

Persons  acquiring  rights  in  the  property 
after  the  giving  of  the  notice,  although  be- 
fore the  expiration  of  the  redemption  period, 
have  been  held  to  occupy  the  position  simply 
of  purchasers  pendente  lite,  and  not  en- 
titled to  notice.  Taylor  v.  Wright,  121  IlL 
455,  13  N.  £.  529;  Hammond  v.  Carter,  155 
111.  579,  40  N.  E.  1019. 

O.  One  holding  under  void  tax  deed. 

See  also  infra,  II.  b,  2. 

Notice  is  not  required  upon  the  holder  of 
a  prior  tax  deed  void  on  its  face.  Griffin  v. 
Jackson,  145  Mich.  23,  108  N.  W.  438,  9  Ann. 
Gas.  74. 

7.  Assignee  for  creditors. 

See  also  infra,  II.  a,  11 ;  II.  e,  9. 

Where  statutory  notice  has  been  given  to 
the  owner,  it  is  not  necessary  to  give  notice 
also  to  the  owner's  assignee  for  the  benefit 
of  creditors,  although  the  assignment  was 
made  before  the  tax  judgment  was  entered. 
Wyman  v.  Baker,  83  Minn.  427,  86  N.  W. 
432. 

S,  Personal  representative  of  deceased 

otpner. 

See  also  infra,  II.  b,  1;  II.  f,  6. 
In    John    Duncan    Land   k   Min.   Co.   v. 
Rusch,  145  Mich.  1,  108  N.  W.  494,  it  was 
said  that  the  executrix  of  a  deceased  owner 
the  co-owners  for  the  statutory   period,  in '  is   the   person   to   whom   notice   should    be 
44  L.R.A.(N.S.) 


II,  Application  of  particular  statutory 

provisions, 

a,  Statut€Mry  requirement  of  notice  to 

owner. 

See  also  infra,  II.  b,  o,  and  d;  II.  e,  3,  4, 
5,  and  16. 

1,  In  general. 

It  is  not  sufficient  for  the  purchaser  to  show 
notice  to  one  "as  own^;"  this  simply  gives 
the  opinion  of  the  one  who  made  the  service 
that  the  person  so  served  was  owner.  Still- 
well  v.  Brammell,  124  HI.  338,  16  N.  E.  226; 
Glos  V.  Gould,  182  111.  512,  55  N.  E.  369. 
Nor  is  it  sufficient  to  show  service  of  notice 
upon  one  who,  according  to  the  information 
and  belief  of  the  one  making  the  service, 
may  have  some  interest,  as  owner  or  other- 
wise, in  the  premises.    Glos  v.  Gould,  supra. 

And  under  a  statute  requiring  notice  to 
the  owner  if  resident  of  the  county,  a  non- 
resident owner  is  not  entitled  to  notice. 
People  ex  rel.  Johnson  v.  Hegeman,  51  Hun, 
644,  22  N.  Y.  S.  R.  109,  4  N.  Y.  Supp.  352, 
affirmed  in  115  N.  Y.  653,  21  N.  E.  1118. 

And  under  a  statute  providing  for  notice 
to  the  owner,  service  of  notice  upon  one  at- 
tempting to  hold  the  land  under  a  void  tax 
deed,  and  not  the  actual  owner,  is  not  suf- 
ficient. State  Finance  Co.  v.  Mulberger,  16 
N.  D.  214,  125  Am.  St.  Rep.  650,  112  N.  W. 
986. 

2,  Time  referred  to. 

Under  a  statute  requiring  notice  to  the 
owner,  it  is  insufficient  to  show  notice  to 
the  one  who  was  owner  at  the  time  tlie  af- 
fidavit of  service  was  made,  but  notice  must 
be  shown  to  the  one  who  is  owner  at  the 
time  the  notice  is  served.  Lauer  v.  Weber, 
177  HI.  115,  52  N.  E.  489. 

8,  Owner  of  undivided  interest. 

See  also  infra,  II.  e,  4  and  8;  II.  f,  9;  V. 

Where  the  property  is  owned  by  several 
in  undivided  portions,  and  is  asHessed  as 
an  entirety,  notice  must  be  served  upon  all 
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summer  of  1906  one  Wesley  Parker  was  in 
the  actual  occupancy  of  the  real  estate, 
and  that,  no  final  notice  being  served  upon 
him,  as  required  by  statute,  the  confirma- 
tion proceedings  were  void;  second,  that 
even  if  the  confirmation  proceedings  were 
valid,  he  is  entitled  to  redeem  at  any  time 
within  two  years  after  the  confirmation  of 
the  sale. 

Section  33,  chap.  75,  Laws  1903  (Anno. 
Stat  1909,  §  11,176)  provides:  "It  shall  be 
the  duty  of  the  holder  of  every  tax  certifi- 
cate (other  than  the  state,  county,  or  city) 
to  cause  a  notice,  which  shall  be  termed 
'final  notice,'  to  be  served  Upon  the  owner, 
as  well  as  every  person  in  actual  occupancy, 
of  the  lands  or  lots  purchased,  not  less  than 
three   months   nor   more  than   six  months 


from  the  expiration  of  the  period  of  redemp- 
tion.'* This  section  further  prescribes  the 
duties  of  the  purchaser  with  respect  to  the 
issuance  of  final  notice,  the  contents  of  the 
notice,  and  the  manner  of  service,  both  in 
the  county  within  which  suit  was  brought, 
and  other  counties  of  the  state.  Section  34 
provides:  "Where  the  owner  of  any  real 
estate  is  a  nonresident  of  the  state,  or  can- 
not, with  reasonable  diligence,  be  found 
therein,  or  in  cases  where  the  name,  or 
names  of  such  owner,  or  owners,  cannot  be 
ascertained  by  the  exercise  of  reasonable 
diligence,  it  shall  be  sufiicient  for  the  owner 
or  holder  of  any  certificate  of  tax  sale  to 
cause  service  of  final  notice  to  be  made  upon 
the  person  actually  occupying  such  real 
estate,  in  the  manner  above  provided,  and 


given  under  a  statute  requiring  notice  to 
the  owner. 

0.  One  in  whose  tiame  land  ia  tared. 

See  also  infra,  IL  f. 

Under  a  statute  requiring  notice  to  the 
o'^ner,  failure  to  give  notice  either  to  the 
one  in  whjse  name  the  land  was  taxed,  or  to 
his  grantee,  or  to  Jthe  holder  of  a  deed  of 
trust  from  the  latter,  was  held  fatal.  Towr>' 
V.  Wax,  —  Miss.  — ,  42  So.  536. 

10.  Chrantee  of  one  in  whose  name  land 

ia  taxed. 

See  Towry  v.  Wax,  supra. 

11.  Holder  of  deed  of  trust  from  own^ 

er^s  grantee. 

See  also  II.  a,  7;  II.  e,  9.  And  see 
Towry  v.  Wax,  supra. 

h.  Statutory  requirement  of  notice  to 
record  owner. 

See  also  II.  a,  c,  and  d;  II.  e,  3,  4,  5  and 


16. 


1.  When  record  owner  is  dead. 

See  also  II.  a,  8;  II.  f,  6. 

(a)   True  oumer. 

Under  a  statute  requiring  notice  to  the 
record  owner,  it  has  been  held  that  notice 
to  "J.  A.  H.,  record  owner,"  when  he  was 
deceased,  is  insufficient,  since  the  law  cannot 
infer  that  the  true  owner  will  receive  notice 
under  such  circumstances.  Hardy  v.  Woods, 
—  S.  D.  — ,  132  N.  W.  692. 

(h)  Record  owner^s  heir. 

Under  a  statute  providing  that  where  no- 
tice is  properly  given  by  publication  to  the 
record  owner,  and  the  purchaser  does  not 
know  and  cannot  ascertain  whether  such 
record  owner  is  alive  or  deceased,  such  own- 
er shall  conclusively  be  presumed  to  be  alive, 
and  the  notice  to  him  shall  bar  his  right  to 
rcdoem  if  alive,  and  be  conclusive  against 
44  L.R.A.(N.S.) 


his  heirs,  devisees,  etc.,  if  in  fact  he  is  dead, 
proper  notice  to  the  record  owner  is  good 
and  sufficient,  although  he  is  in  fact  dead, 
and  is  survived  by  an  heir  who  is  not  no- 
tified. Scott  V.  Jersey  City,  79  N.  J.  L.  166, 
74  Atl.  312. 

2.  Grantee  in  void  deed. 

See  also  II.  a,  6. 

It  has  been  said  that,  under  a  statute  re- 
quiring notice  to  the  record  owner,  the  gran- 
tee in  a  deed  void  on  its  face  is  a  proper 
party  to  be  named  in  the  notice,  since  such 
color  or  title  may  ripen  into  a  fee  simple, 
and  a  notice  is  not  void  simply  because  it 
was  addressed  to  such  a  person.  Hardy  v. 
Woods,  —  S.  D.  — ,  132  N.  W.  692. 

e.  Statutory   requirement  of  notice   to 
parties  interested. 

See  also  II.  a,  b,  and  d;  II.  e,  3,  4,  5,  and 


16. 


1.  Time  referred  to. 


It  has  been  held  that  a  statutory  provision 
for  notice  to  parties  interested  means  those 
who  are  sucn  at  the  time  the  notice  is 
served,  and  does  not  contemplate  service  up- 
on those  who  have  ceased  to  be  parties  in- 
terested; therefore  a  showiiuf  of  service  up- 
on those  who  were  interested  at  tlie  time  of 
the  sale,  and  not  upon  those  interested  at 
the  time  of  notice,  is  insufficient.  Gonzalia 
V.  Bartelsman,  143  111.  634,  32  N.  E.  532. 

2.  Mortgagee, 

See  also  II.  e,  15;  11.  g. 

Under  a  statute  providing  for  notice  to 
owners  of  or  parties  interested  in  land, 
where  notice  is  given  to  the  owner  it  is  not 
necessary  also  to  give  notice  to  a  mortgagee 
whose  mortgage  appears  on  the  record,  un- 
satisfied or  discharged  at  the  date  of  the  no- 
tice, although  the  debt  secured  thereby  is 
unpaid.  The  words  "parties  interested" 
might  include  persons  directly  or  remotely 
interested,  the  number  might  be  very  large; 
and  when  the  owner  himself  has  been  noti- 
fied, no  others  need  be,  unless  the  statute 
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to  cause  a  notice  substantially  like  the 
sheriflfs  final  notice,  signed  by  such  owner, 
his  agent,  or  attorney,  to  be  published  once 
a  week  for  three  consecutive  weeks  in  some 
newspaper  of  general  circulation  in  the 
county  where  the  land  is  located,  or  if  no 
newspaper  be  published  in  the  county,  then 
in  some  newspaper  published  in  the  judicial 
district."  This  section  further  provides 
for  the  filing  of  an  affidavit  prior  to  the 
publication,  in  order  to  authorize  the  same. 
The  plaintiff  insists  that  the  testimony  es- 
tablishes "actual  occupancy"  by  Wesley  Par- 
ker at  the  time  notice  waHs  required.  Par- 
ker's testimony,  which  is  all  there  is  on 
this  point,  is  vague  and  indefinite.  It 
shows  that  Parker,  in  1906,  without  leave 
or  license  from  the  owner,  entered  upon  this 


lot,  and  cultivated  it  in  connection  with 
certain  other  lots  in  the  same  block,  which 
he  had  leased,  that  he  planted  potatoes  and 
corn  thereon,  and  that  all  of  the  corn  on 
the  stalks  was  not  removed  before  January, 
1907.  He  did  not  live  on  the  lot,  was  a 
mere  trespasser,  paid  no  rent,  but  took 
possession  and  cropped  the  ground  that 
year.  Section  3,  art.  9,  of  the  Constitution 
provides:  "The  right  of  redemption  from 
all  sales  of  real  estate,  for  the  nonpayment 
of  taxes  or  special  assessments  of  any  char- 
acter whatever,  shall  exist  in  favor  of 
owners  and  persons  interested  in  such  real 
estate  for  a  period  of  not  less  than  two 
years  from  such  sales  thereof:  Provided, 
that  occupants  shall  in  all  cases  be  served 
with  personal  notice  before  the  time  of  re- 


designates another  class  or  individual.  The 
words  "or  parties  interested"  might  as  well 
have  been  omitted.  Smyth  v.  Neff,  123  111. 
310,  17  N.  E.  702;  Glos  v.  Evanston  &  N.  C. 
C.  Bldg.  &  L.  Asso.  186  111.  586,  58  N.  E. 
374. 

3,  Vendee  in  land  contract. 

In  Jackson  v.  Mason,  143  Mich.  355,  106 
N.  W.  1112,  it  was  suggested  that  where  the 
statute  requires  notice  to  the  parties  inter- 
ested, the  vendee  in  a  land  contract  who  has 
had  the  contract  recorded  may  fall  within 
the  spirit  of  the  statute,  although  not  with- 
in its  letter,  and  be  entitled  to  notice. 

d.  Statut€Mry   requirement   of  notice  to 
grantee  under  lant  recorded  deed. 

See  also  II.  a,  b,  and  c;  II.  e,  3,  4,  5,  and 

16. 

i.  Grantor  in  last  recorded  deed  who 
has  reserved  title  to  portion  of  estate. 

Under  a  statute  requiring  notice  to  the 
grantee  under  the  last  recorded  deed  in  the 
regular  chain  of  title,  where  notice  was  giv- 
en to  the  grantees  in  such  last  deed,  failure 
to  give  notice  to  the  grantors,  who  reserved 
title  to  minerals,  was  held  fatal  as  to  the 
sale  of  the  estate  reserved;  the  grantors  in 
the  last  deed  were  said  to  remain  grantees 
under  the  preceding  one  until  they  should 
convey  their  whole  estate.  Hansen  v.  Hall, 
167  Mich.  7,  132  N.  W.  457. 

c.  Statutory   requirement   of   notice  to 
one  in  occupancy  or  j^ossession. 

1.  In  general. 

It  has  been  said  that  in  order  for  the 
owner  of  any  particular  tract  of  land  to  be 
"in  possession"  within  the  meaning  of  the 
law,  he  is  not  required  to  show  any  other 
acts  of  possession  or  control  than  such  as 
are  usually  exercised  by  resident  owners 
having  title  to  property  of  that  kind.  Foy 
V.  Houstman,  128  Iowa,  220.  103  N.  \V.  369. 

So.  it  is  not  required  that  the  possession 
should  be  open,  notorious,  and  at  all  times 
t4  L.R.A.(N.S.) 


visible  to  all  persons,  but  the  possession 
should  be  such  as  is  usual  and  ordinary  by 
the  owners  of  such  property.  Sapp  v.  Walk- 
er, 66  Iowa,  497,  24  N.  W.  13. 

And  it  has  been  said  that  while  there  is 
nothing  in  the  statute  defining  the  character 
of  the  occupancy  in  order  to  require  notice 
to  be  served,  except  that  it  must  be  actual, 
lawful,  and  exclusive,  it  is  fair  to  assume 
that  there  must  be  some  open,  tangible  evi- 
dence of  the  occupancy  and  of  its  extent. 
What  might  constitute  occupancy  within  the 
purview  of  the  statute  in  one  case  might  fall 
sliort  of  the  requirement  in  another.  A 
tract  of  land  covered  with  the  virgin  forest 
cannot  be  cultivated;  we  would  not  expect 
the  owner  to  erect  upon  it  a  commodious 
dwelling  house  or  to  inclose  it  by  a  fence. 
Its  boundaries,  however,  must  be  defined 
and  capable  of  ascertainment  by  one  familiar 
with  the  methods  in  vogue  for  indicating 
boundary  lines  in  the  territory  where  the 
land  is  situated.  Clark  v.  Kirkland,  133 
App.  Div.  826,  118  N.  Y.  Supp.  315. 

Similarly  it  has  been  said  that  where  th# 
statute  requires  noti<Se  to  every  person  "in 
actual  possession  or  occupancy,"  the  words 
"possession"  and  "occupancy"  are  clearly 
convertible,  and  both  are  qualified  by  "act- 
ual." One  having  merely  a  constructive  pos- 
session or  occupancy  may  be  where  it  is 
impossible  to  serve  him,  and  service  under 
those  conditions  is  not  required.  Taylor  v. 
Wright,  121  111.  455,  13  N.  E.  529. 

Again,  the  possession  meant  by  the  stat- 
ute is  actual,  not  constructive;  it  involves 
occupancy  and  control,  not  a  mere  residence 
upon  the  land.  Rowland  v.  Brown,  75  Iowa, 
679,  37  N.  W.  403;  Parker  v.  Cochran,  64 
Iowa,  757,  21  N.  W.  13. 

"Occupancy"  as  here  used  does  not  mean 
that  the  owner  or  his  representatives  mutft 
build  a  house  and  reside  upon  the  particu- 
lar part  of  the  lands  sold  for  taxes.  People 
ex  rel.  Lake  Placid  Co.  v.  Williams,  145 
App.  Div.  34,  129  N.  Y.  Supp.  767,  appeal 
dismissed  in  205  N.  Y.  597,  98  N.  E.  1112. 

In  Smith  v.  Sanger,  4  N.  Y.  577,  it  was 
said  that  in  all  of  the  cases  where  it  has 
been  held  that  notice  was  necessary  to  an 
occupant,  there  was  a  substantial  occupancy 
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(lempti'on  expires."    The  statute  merely  car- 
ries  out   this    constitutional   provision. 

The  question  for  determination  is  there- 
fore whether  a  mere  trespasser,  not  residing 
upon  the  land,  but  temporarily  cultivating 
the  same,  is  an  "actual  occupant"  to  whom 
notice  must  be  given.  The  terms  "occu- 
pant" or  "actual  occupant"  are  not  always 
susceptible  of  precise  definition.  Their 
meaning  may  vary  according  to  the  context. 
The,  idea  which  the  lawmakers  intended  to 
convey  must  be  gathered  from  a  considera- 
tion of  the  purpose  of  the  constitutional 
provisions,  and  of  the  statutes  in  which 
the  terms  are  used,  as  well  as  from  the  ordi- 
nary definitions  given  by  lexicographers. 
Ordinarily  the  occupant  or  actual  occupant 
of  land  is  one  in  the  actual  possession  of 


the  premises.  "Occupant"  is  defined  in  the 
Century  dictionary  as:  "One  who  occu- 
pies; an  inhabitant;  especially  one  in  ac- 
tual possession,  as  a  tenant,  who  has  actual 
possession,  in  distinction  from  the  landlord, 
who  has  legal  or  constructive  possession." 
The  Standard  definition  is:  "One  who  oc- 
cupies; especially  a  tenant  in  possession  of 
property,  as  distinguished  from  the  actual 
owner.  .  .  ."  Quoting  from  Cutting  v. 
Patterson,  82  Minn.  375,  85  N.  W.  172: 
"Actual  occupancy'  is  defined  as  an  open, 
visible  occupancy,  as  distinguished  from  the 
constructive  possession  which  folloxVs  the 
legal  title.  'Actual  possession'  has  prac- 
tically the  same  meaning.  It  means  pos- 
session in  fact,  effected  by  actual  entry 
upon   the   premises   and   actual    occupancy. 


of  some  part  of  the  land,  with  an  intention 
to  enjoy  the  same,  either  by  right  or  by 
wrong;  but  where  the  enjoyment  appears 
to  be  merely  accidental,  and  without  any  in- 
tention to  occupy  any  part  of  the  land,  such 
occupancy  would  seem  not  to  come  within 
the  meaning  of  the  statute. 

2,  Time  referred  to. 

The  provision  of  the  Illinois  statute  for 
notice  to  the  person  in  actual  possession  or 
occupancy  is  held  to  mean  those  who  are 
such  at  the  time  of  the  service  of  the  notice. 
Wisner  v.  Chamberlin,  117  111.  568,  7  N.  E. 
68;  Gonzalia  v.  Bartelsman,  143  111.  634,  32 
N.  E.  532;  Kenealy  v.  Glos,  241  111.  16,  89 
N.  E.  289. 

Accordingly,  a  showing  of  notice  to  those 
in  possession  a  month  before  the  service  of 
notice  is  not  sufficient  (Wisner  v.  Chamber- 
lin, supra) ;  and  a  showing  of  service  upon 
those  occupying  the  land  when  the  same  was 
sold,  is  likewise  insufficient  (Gonzalia  v. 
Bartelsman,  supra). 

And  under  a  statute  providing  for  person- 
al notice  to  the  one  in  actual  possession  or 
occupation,  and  further  directing  that  if 
there  is  no  such  person  the  service  of  notice 
shall  be  by  publication,  in  order  to  warrant 
service  by  publication  there  must  be  no  per- 
son in  actual  possession  at  the  time  of  the 
publication.  Accordingly,  proof  of  no  oc- 
cupant at  a  time  previous  to  the  first  inser- 
tion of  the  published  notice  is  not  sufficient; 
there  might  have  been  an  occupant  when  the 
publication  actually  began.  Gage  v.  Bailey, 
100  III.  530. 

And  one  who  goes  into  possession  of  the 
premises  after  the  expiration  of  the  time 
limited  for  the  giving  of  notice  need  not  be 
notified.  Hammond  v.  Carter,  155  111.  579, 
40  N.  E.  1019. 

The  provision  of  the  New  York  statute  for 
notice  to  the  person  actually  occupying  the 
land  at  the  time  of  conveyance  means  the 
one  so  occupying  at  the  time  of  the  actual 
execution  of  the  conveyance  (Hand  v.  Ballou, 
12  N.  Y.  541;  Harison  v.  Caswell,  17  App. 
Div.  252,  45  N.  Y.  Supp.  560  (implied)  ;  Lu- 
44  L.K.A.(N.S.) 


cas  V.  McEnerna,  19  Hun,  14) ;  and  not  the 
one  so  occupying  at  the  time  the  redemption 
period  expired  and  the  purchaser  became 
entitled  to  a  conveyance  (Hand  v.  Ballou 
and  Harison  v.  Caswell,  supra). 


16. 


3.  Oioner  not  in  possession. 

See  also  II.  a,  b,  c,  and  d;  II.  e,  4,  5,  and 


(a)  In  general. 


It  is  not  necessary  to  serve  the  owner  who 
is  not  in  actual  possession,  although,  be- 
cause no  one  is  in  actual  possession,  he  may 
be  deemed  to  be  in  constructive  possession. 
Parker  v.  Cochran,  64  Iowa,  757,  21  N.  W. 
13. 

But  the  owner  of  cultivated  land  who 
leased  it  to  another,  the  land  having  been 
surrendered  to  him  by  the  tenant  according 
to  the  tefrms  of  the  lease  at  its  expiration, 
even  though  by  permission  of  the  landlord 
such  tenant  left  certain  grain  upon  the 
premises  temporarily,  and  even  though  the 
landlord  did  not  reside  upon  the  premises, 
is  entitled  to  notice.  Whities  v.  Farsons,  78 
Iowa,  137,  34  N.  W.  782. 

(h)  Cultivating  or  using  the  land. 

See  also  II.  e,  6,  (b),  (2). 

The  owner  of  land  who,  though  residing 
elsewhere,  cultivates  or  otherwise  uses  the 
land  himself,  is  entitled  to  notice,  as  has 
been  held  under  the  following  circum- 
stances : 

— owner  of  equitable  title  who,  though  not 
residing  on  the  premises,  was  cultivating 
the  same  and  raising  crops  thereon.  Reed 
V.  Thompson,  56  Iowa,  455,  9  N.  W.  331. 

— one  who  resided  some  distance  from  the 
land,  but  who  held  a  paper  title  thereto  and 
actually  cultivated  nearly  an  acre,  and  who 
had  chopped  over  and  used  for  pasture 
about  3  acres,  and  had  sold  some  timber 
from  the  lot,  and  whose  agent  had  made 
sugar  from  trees  growing  thereon.  Leland 
V.  Bennett,  5  Hill,  286. 

— owner  who  resided  in  the  same  county, 
but  not  upon  the  land  in  question,  which 
was  unoccupied,  and  who  used.  tUQ  land  as 
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.  .  .  Black's  Law  Diet  29,  30.  The  same 
definitions  are  found  in  2  Bouvier's  Law 
Diet.  254,  349." 

The  statutes  of  New  York  provide  that 
whenever  any  land  sold  for  taxes  should  be, 
at  the  time  of  the  conveyance,  ''in  the  actual 
occupancy  of  any  person,"  written  notice 
should  be  served  of  the  time  of  redemption. 
In  Smith  v.  Sanger,  3  Barb.  360,  it  was 
held  that  it  was  not  necessary  that  the 
occupation  should  be  by  the  owner,  or  by  a 
person  having  an  interest  in  the  land,  to  re- 
quire service  upon  the  occupant,  and  that 
the  statute  calk  for  the  service  of  notice 
wherever  there  is  an  occupancy  by  any  per- 
son, whether  he  is  interested  in  the  land  or 
not.  This  holding  was  based  upon  the  pro- 
visions  of  the  laws   of  that   state,  under 


which  a  mere  occupant  of  land  was  subject 
to  assessment  and  taxation  for  the  real  es- 
tate occupied,  and  which  also  provided  that 
"the  occupant  or  any  other  person"  might 
redeem  the  land  from  tax  sale.  In  that 
state,  therefore,  the  broad  definition  of  an 
occupant  as  one  in  possession  seems  to 
apply.  But  the  provisions  of  the  Nebraska 
statute  are  very  different  from  those  of 
New  York.  The  right  of  redemption  under 
§  27  of  the  act,  Laws  1903,  chap.  75,  is 
limited.  It  provides:  "Any  person,  or 
corporation  having  an  interest  in  any  real 
estate  against  which  a  decree  has  been 
entered  shall  have  the  right  to  redeem  from 
such  decree  by  paying  to  the  county  treas- 
urer. .  .  .  Any  redemption  shall  inure 
to  the  benefit  of  any  person  having  the  legal 


a  timber  lot,  it  being  unfenced  brush  land, 
unsuitable  for  cultivation,  and  who  took 
wood' therefrom  from  time  to  time  as  he  de- 
sired. Ellsworth  V.  Low,  62  Iowa,  178,  17 
N.  W.  450. 

—one  who,  though  residing  some  2  miles 
from  the  land,  used  it  for  hay  land,  and  took 
the  hay  away  each  year,  though  the  acts  in- 
dicating such  possession  were  not  exercised 
at  the  season  of  the  year  when  the  deed  was 
to  issue.  Cahalan  v.  Van  Sant,  87  Iowa, 
593,  64  N.  W.  433. 

— ^widow  and  children  of  deceased  owner 
continuing  to  reside  in  the  family  dwelling 
house,  though  this  was  on  another  portion 
of  the  quarter  section  of  which  the  lot  in 
question  was  a  part,  and  where  some  of  the 
tilling  and  fencing  were  upon  the  lot,  and 
a  part  of  the  lot  was  pastured,  and  firewood 
and  fence  posts  were  cut  therefrom.  Shelley 
V.  Smith,  97  Iowa,  259,  66  N.  W.  172. 

(c)  Employing  others  to  care  for  the 
premieea  and  permitting  others  to  use 
the  same. 

See  also  II.  e,  16  and  17;  IV. 

Owners  have  also  been  held  entitled  to 
notice  under  the  following  conditions: 

— owner  who  employed  men  to  cut  weeds 
from  year  to  year  upon  unindosed  city  lots 
which  were  without  buildings  or  other  im- 
provements, and  permitted  others  at  va- 
rious times  to  take  dirt  away  from  the  lots, 
and  to  pile  wood  upon  them.  Sapp  v.  WaUc- 
er,  66  Iowa,  497,  24  N.  W.  13. 

— owner  who  resided  in  the  same  city  and 
exercised  personal  supervision  over  the  lots 
in  question,  which  were  vacant,  having  his 
agent  post  notices  thereon  offering  them  for 
sale,  keeping  the  sidewalk  in  front  clear 
from  snow,  and,  in  consideration  of  service 
in  keeping  down  the  weeds,  permitting  a 
neighbor  U>  use  a  portion  of  the  premises  as 
a  vegetable  garden.  Foy  v.  Houstman,  128 
Iowa,  220,  103  N.  W.  369. 

(d)  Having    surveyed    the    land    and 

marked  the  boundaries. 

See  also  11.  e,  6,  (b),  (1). 
In  Clark  v.  Kirkland,  133  App.  Div.  826, 
44  L.RJ^.(N.8.) 


118  N.  Y.  Suptf.  315,  affirmed  without  opin- 
ion in  202  N.  Y.  573,  96  N.  E.  1112,  it  was 
held  that  one  who  has  an  apparent  paper 
title  to  a  tract  of  260  acres  of  land,  has  had 
surveys  made  and  the  boundary  marked  by 
blazed  trees,  who  has  cut  and  haulied  out 
logs,  cut  a  road  and  built  a  temporary 
shanty  which  is  occupied  from  time  to  time, 
and  who  employs  a  caretaker  to  visit  the 
land  at  intervals  of  one  or  two  weeks,  is  in 
occupancy  or  possession  so  as  to  be  entitled 
to  notice. 

4,  Adjoining  owner. 

See  also  11.  a,  b,  c,  and  d;  IL  e,  3,  5,  8, 
and  16;  II.  f,  9. 

(a)  IVhere  line  fence  is  miepiaeed. 

Under  the  circumstances  noted,  an  adjoin- 
ing owner  has  been  held  not  entitled  to  no- 
tice because  of  the  mere  fact  that  his  prem- 
ises, by  reason  of  misplacement  of  the  line 
fence,  have  been  made  to  include  a  portion 
of  the  land  in  question. 

—one  who  owned  adjoining  land,  the  line 
fence  having  been  by  mutual  consent  nlaced 
a  few  feet  over  on  the  property,  which  had 
been  sold  for  taxes,  the  adjoining  owner 
having  paid  nothing  for  the  strip  thus  en- 
closed, and  having  no  lease  of  it,  and,  as  far 
as  the  evidence  showed,  having  never  used 
it.  Hammond  v.  Carter,  155  111.  579,  40  N. 
E.  1019. 

— owner  of  adjoining  lot,  where  land  waa 
cheap  and  a  temporary  brush  fence  had  by 
mistake  been  so  built  as  to  include  with  the 
adjoining  lot  a  narrow  strip  amounting  to 
2i  square  rods  in  a  meaaow  which  wbb 
really  a  part  of  the  lot  sold  for  taxes,  such 
adjoining  owner,  until  the  mistake  was  dis- 
covered, having  mowed  the  strip  so  included, 
not  knowing  it  was  wrongfully  included 
with  his  land,  and  never  daimins  to  occupy 
any  portion  of  the  lot  in  question.  Smith 
V.  Sanger,  4  N.  Y.  577,  reversing  3  Barb.  360. 

But  it  has  been  held  that  a  widow  of  a 
former  resident  upon  an  adjoining  lot,  such 
resident  having  built  a  house  upon  that  lot, 
and  a  fence  inclosing  the  same  together  with 
a  portion  of  the  lot  in  question,  with  some 
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or  equitable  title  to  the  property  re- 
deemed." The  right  of  redemption  under 
our  law  is  a  property  right  belonging  to 
those  having  an  interest  in  the  real  estate, 
and  not  t(f  a  mere  trespasser.  A  reasonable 
interpretation  of  our  law  would  seem  to  be 
that  any  occupant  of  real  estate  claiming 
an  interest  therein,  either  through  some 
conveyance,  license,  lease,  contract,  or  any 
other  act  in  privity  with  the  owner,  or  any 
occupant  claiming  title  or  a  right  of  pos- 
session adversely  to  the  owner,  would  have 
such  an  interest  in  the  property  as  that 
notice  to  him  would  be  essential  before  a 
valid  confirmation  could  be  had,  but  that 
a  mere  trespasser,  claiming  no  title  or  in- 
terest in  the  property  either  in  privity  with, 
or  adverse  to,  the  actual  owner,  whose  pos- 


session was  a  mere  entry  for  cropping  pur- 
poses, as  Parker  had,  and  having  no  duty 
to  pay  the  taxes,  is  not  an  actual  occupant 
upon  whom  personal  service  of  notice  must 
be  had  in  order  to  vest  the  court  with  juris- 
diction to  confirm  the  sale.  The  later  cases 
in  New  York  support  this  view.  People  ex 
pel.  Marsh  v.  Campbell,  143  N.  Y.  335, 
38  N.  E.  300;  People  v.  Turner,  145  N.  Y. 
451,  40  N.  £.  400.  To  the  same  effect  are 
Cutting  V,  Patterson,  supra;  Drake  v. 
Ogden,  128  111.  603,  21  N.  E.  611;  Whities 
v.  Farsons,  73  Iowa,  137,  34  N.  W.  782. 
We  are  of  opinion  that  the  evidence  does 
not  establish  that  Parker  was  an  actual 
occupant  upon  whom  it  was  essential  to 
jurisdiction  that  a  final  notice  be  personally 


outbuilding  upon  the  latter,  the  widow  still 
residing  upon  the  adjoining  lot,  and  the 
fence  inclosing  the  lot,  though  out  of  repair, 
sufficient  to  indicate  and  maintain  her  pos- 
session, is  entitled  to  notice;  the  court  be- 
ing of  opinion  that,  although  she  was  not  a 
tenant  of  the  owner,  she  was  probably  there 
with  his  knowledge  and  permission.  Smith 
V.  Gage,  11  Biss.  217,  12  Fed.  32. 

(h)  Having  used  the  premises,  but  hav* 
ing  abandoned  the  same. 

One  who  resided  upon  a  lot  adjoining  the 
one  sold,  and  had  removed  from  the  latter 
such  property  as  he  at  one  time  had  upon 
it,  under  circumstances  showing  not  only  an 
actual  abandonment  of  the  same,  but  an  in- 
tent to  abandon  and  altogether  quit  and  for- 
sake it,  was  not  entitled  to  notice.  Jones 
V.  Chamberlain,  109  N.  Y.  100,  16  N.  E.  72. 

5.  Otmer  of  forest  preserve. 

See  also  II.  a,  b,  c,  and  d;  II.  e,  3,  4,  and 


16. 

Under  the  following  circumstances,  it  has 
been  held  that  the  owner  of  a  forest  pre- 
serve is  entitled  to  notice. 

— Commission  of  the  Forest  Preserve,  hav- 
ing under  statute  the  care,  control,  and 
supervision  of  the  forest  preserve,  which 
commission  maintained  wardens,  foresters, 
and  game  protectors  who  actually  resided 
upon  the  preserve,  and  watched  and  guarded 
it.  People  ex  rel.  Turner  v.  Kelscy,  180  N. 
Y.  24,  72  N.  E.  524. 

— one  who  owned  and  had  the  actual,  ex- 
clusive use  of  a  private  preserve  of  nearly 
6,000  acres  in  a  mountain  region,  upon 
which  he  had  expended  $250,000  in  the  con- 
struction of  residences  and  other  buildings, 
roads,  fences,  waterworks,  and  other  im- 
provements, upon  which  he  had  built  a 
camp  to  accommodate  thirty  persons,  which 
he  occupied  with  his  family  and  friends  dur- 
ing the  summer  months,  upon  which  he 
maintained  a  resident  superintendent  who 
had  the  care,  control,  and  supervision  of  the 
entire  preserve,  a  resident  guide  with  his 
family,  a  resident  foreman  with  his  family, ' 
44  L.R.A.(N.S.)  43 


and  other  resident  employees  and  servants, 
and  upon  which  he  kept  a  number  of  cows, 
horses,  and  sheep,  and  upon  which  he  posted 
notices  warning  against  trespassing,  one 
every  40  rods  along  the  entire  boundary  of 
the  preserve,  and  one  within  the  boundaries 
for  every  100  acres  (held  to  be  in  the  actual 
possession  of  each  and  every  portion  of  such 

greserve).  People  ex  rel.  Moynehan  v. 
raus,  134  App.  Div.  80,  118  N.  Y.  Supp.  756, 
affirmed  witnout  opinion  in  198  N.  Y.  501, 
92  N.  E.  1097. 

— company  operating  a  sporting  or  outing 
club  in  a  region  of  uninclosed,  uncultivated 
land,  maintaining  an  inn,  boat  house,  club 
house  and  other  buildings  thereon,  the  dif- 
ferent portions  of  the  tract  adjoining  direct- 
ly or  being  connected  by  a  natural  water 
highway,  and  form  ins  a  fairly  compact 
mass,  cared  for  by  such  company;  the  por- 
tions of  such  tract  sold  for  taxes  bein^  2  or 
3  miles  distant  from  the  inn  or  club  house, 
but  the  company  maintaining  boat  landings 
upon  such  portions,  having  cleared  out  logs, 
brush,  and  stumps  therefrom,  made  ap- 
proaches thereto,  opened  trails  over  the 
same,  used  the  grounds  for  picnics  and 
camping  purposes,  and  posted  conspicuous 
notices  forbidding  the  discharge  of  firearms 
or  the  destruction  of  trees,  shrubs,  or  vines 
thereon.  People  ex  rel.  Lake  Placid  Co.  v. 
Williams,  146  App.  Div.  34,  129  N.  Y.  Supp. 
767.  Appeal  dismissed  in  205  N.  Y.  597,  98 
N.  E.  1112. 

But  in  People  ex  rel.  Keyes  v.  Miller,  90 
App.  Div.  596,  86  N.  Y.  Supp.  189,  the  op- 
posite view  was  taken  in  the  case  of  a  club 
owning  90,000  acres  of  wild,  uncultivated 
land  as  a  forest  preserve,  and  using  the 
same  as  a  game  preserve,  the  portion  in 
question  being  570  acres,  and  used  only  in 
the  same  general  way  and  cared  for  in  the 
same  general  manner  as  was  the  rest  of  the 
preserve,  although  trails  were  cut  through 
the  forest  across  that  portion,  and  a  boat 
landing  had  been  built  upon  the  shore  of  a 
lake  which  was  partly  within  the  portion, 
and  although  notices  had  been  posted  upon 
it  warning  against  trespassing  and  stating 
that  it  was  a  private  park.  This  club  was 
held  to  have  only  constructive  possession  of 
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served,  and  that  the  confirmation  was  au- 
thorized. 

It  is  next  contended  that,  even  if  the 
sale  was  valid,  it  was  not  complete  until 
confirmation,  and  that  the  owner  of  the 
property  is  entitled  to  two  years  after  the 
confirmation  and  completion  of  the  sale 
within  which  to  redeem.  The  plaintiff  re- 
lies upon  the  case  of  Smith  v.  Carnahan,  83 
Neb.  667,  120  N.  W.  212,  in  which  it  was 
held  that  the  two-year  right  of  redemption 
granted  by  the  Constitution  applied  to 
judicial  sales  for  unpaid  taxes,  as  well  as 
to  administrative  sales.  He  also  cites 
Logan  County  v.  Carnahan,  66  Neb.  685, 
92  N.  W.  984,  95  N.  W.  812;  Selby  v. 
Pueppka,  73  Neb.  179,  102  N.  W.  263 ;  Wood 
V.   Speck,   78   Neb.   436,   110  N.   W.   1001; 

that  portion,  and  not  to  be  in  actual  occu- 
pancy. 

6.  One  other  than  otoner, 

(a)  Residing  on  premiaes. 

In  Comstock  v.  Beardsley,  15  Wend.  348, 
it  was  held  that  one  who  had  for  six  years 
occupied  a  tract  of  land,  part  of  which  was 
cleared  and  cultivated,  and  who  had  a  dwell- 
ing house  thereon  in  which  he  had  resided 
during  the  six  years,  except  one  summer 
when  he  was  temporarily  absent,  having  left 
his  family  on  the  premises  that  summer,  and 
having  rented  the  place  for  the  season  to 
other  persons,  was  entitled  to  notice. 

Also  one  not  the  owner,  who  had  erected 
a  log  house  upon  the  premises,  and  had 
cleared  and  fenced  in  one  acre  of  the  land, 
and  who  continued  to  live  in  the  house  and 
occupy  the  land  as  his  home,  and  who  cul- 
tivated the  ground  annually,  and  in  addition 
raised  upon  other  parts  of  the  lot  hops  and 
grain  and  potatoes  and  cut  hay  therefrom, 
— ^was  held  entitled  to  notice.  People  ex 
rel.  Chase  v.  Wemple,  144  N.  Y.  478,  39 
N.  E.  397. 

But  one  who  merely  resided  upon  the  land 
with  her  brother,  and  kept  house  for  him, 
but  had  no  control  over  the  premises,  has 
been  held  not  to  be  in  possession  so  as  to  be 
entitled  to  notice.  Rowland  v.  Brown,  75 
Iowa,  679,  37  N.  W.  403. 

And  one  who,  at  irregular  intervals,  has 
occupied  a  log  house  upon  an  island  in  a 
lake  located  upon  a  tract  of  land,  and  who 
has  made  no  use  of  the  mainland,  except  to 
roam  over  it  in  pursuit  of  game,  is  not  en- 
titled to  notice.  People  ex  rel.  Marsh  v. 
Campbell,  143  N.  Y.  335,  38  N.  E.  300. 

(b)  Not  residing  on  premises. 

(1)  Having  fenced  the  premises. 

One  who  had  fenced  the  premises,  and  was 
evidently  exercising  some  sort  of  control 
over  the  same,  though  his  identity  was  un- 
known to  the  one  attempting  but  failing  to 
serve  the  notice,  was  held  entitled  to  notice. 
Combs  V.  Goff,  127  III.  431,  20  N.  E,  9. 
44  L.R.A.(N.S,) 


Barker  v.  Hume,  84  Neb.  235,  120  N.  W. 
1131.  In  none  of  these  cases  were  the  pro- 
ceedings brought  under  the  statute  under 
consideration.  No  administrative  sale  by 
the  county  treasurer  had  been  made,  and 
the  action  in  each  of  these  cases  was  for  the 
foreclosure  of  a  tax  lien.  The  proceedings 
had  were  substantially  the  same  as  in  the 
foreclosure  of  mortgages.  No  sale  took 
place  until  that  made  by  the  sheriff  under 
the  decree,  and  no  period  of  redemption 
from  the  sale  was  conferred  by  the  statute 
under  which  the  suit  was  brought.  Under 
such  circumstances  it  was  held  that  the 
provisions  of  the  Constitution,  giving  the 
owner  two  years  to  redeem  from  tax  sales, 
were  mandatory  and  self-executing,  and 
that,  since  the  only  sale  had  was  the  judicial 

(2)   Cultivating  or  using  the  land. 

See  also  II.  e,  3,  (b). 

X.  With  permission. 

It  is  generally  held  under  these  statutes 
that  one  not  the  owner,  and  not  residing 
upon  the  premises,  is  not  entitled  to  notice 
merely  because  of  the  fact  that  he  is  culti- 
vating and  using  the  land  with  permission 
of  the  owner.  This  rule  has  been  applied 
to  those  using  the  land  under  the  conditions 
noted. 

— one  who,  by  permission  of  the  landlord 
and  tenant,  stacked  hay  upon  the  land,  and 
inclosed  the  stacks  with  boards  to  protect 
them  from  rain,  all  without  pavment  of 
rent.  Drake  v.  Ogden,  128  111.  603,  21  N. 
E.  511. 

— one  who,  by  leave  of  the  owner,  en- 
tered and  cut  and  hauled  away  grass  from 
wiy,  imcultivated,  and  unimproved  forest 
land  containing  a  small  natural  meadow  of 
about  10  acres,  and  who,  upon  two  occa- 
sions, scattered  a  little  grass  seed  thereon, 
and  at  times  dammed  up  a  brook  so  as  to 
overflow  about  half  an  acre,  but  who  erected 
no  residence  or  other  building,  and  did  not 
cultivate  or  inclose  the  land.  People  v. 
Turner,  145  N.  Y.  451,  40  N.  E.  400. 

— a  pipe  company  maintaining  a  6-inch 
pipe  line  upon  or  under  the  surface  of  a 
vacant  salt  meawiow  partly  under  water,  pur- 
suant to  an  agreement  that  such  pipe  line 
should  not  "interfere  with  the  usual  culti- 
vation of  the  premises  nor  with  any  build- 
ings thereon."  Hammond  v.  Van  Riper,  156 
App.  Div.  290,  141  N.  Y.  Supp.  156. 

— one  who  merely  cut  a  few  cords  of  wood 
and  piled  it  upon  premises  occupied  by  oth- 
ers, and  subsequently  moved  it  off  and  sold 
it.  Hammond  v.  Carter,  156  111.  679.  40 
N.  E.  1019. 

y.  Without  pennission. 

See  also  II.  e,  13;  II.  f,  10. 

And  it  has  been  held  that  those  using  the 
land  under  the  following  circumstances, 
without  permission,  are  likewise  not  en- 
titled to  notice. 
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Bale,  the  redemption  period  did  not  expire 
until  two  years  alter  the  completed  sale. 
But  the  statute  under  which  the  sale  of 
this  real  estate  was  had  presents  entirely 
different  provisions  and  conditions.  It 
proirides  for  a  sale  by  the  treasurer  under 
the  decree,  but  it  also  protects  and  enforces 
the  two-year  redemption  period  before  the 
confirmation,  and  thus  specifically  provides 
a  manner  of  operation  for  the  constitutional 
guaranty  which  was  lacking  in  the  cases  re- 
lied upon,  and  which  in  such  cases  required 
the  intervention  of  the  court  to  be  made  ef- 
fective. While  in  the  Carnahan  Case  it 
was  properly  said  that  the  sale  was  a 
judicial  sale,  and  that  it  was  the  completed- 
sale  from  which  the  owner  had  a  right  to 
redeem,  the  "judicial  sale"  spoken  of  was 


of  a  different  ch«Taeter,  and  the  rights  of 
the  landowner  tliereunder  were  based  upon 
a  different  proceeding  from  the  sale  under 
consideration.  The  reasons  for  the  rule  of 
that  case  do  not  appear  in  these  proceedings, 
and  the  rule  is  not  applicable  to  such  a 
sale.  In  the  one  case  no  statute  provided 
for  the  right  of  redemption;  in  the  other 
the  matter  has.  been  fully  provided  for.  To 
hold  as  the  plaintiff  desires  would  prac- 
tically nullify  or  render  ineffective  the 
beneficent  operations  of  the  scavenger  act 
by  postponing  the  final  completion  of  a 
title  under  such  act  for  four  years  from 
the  time  of  sale.  This  could  not  have  been 
the  intention  of  the  legislature,  and  we 
do  not  feel  warranted  in  thus  emasculating 
the  purpose  of  the  act.     So  far  as  appears 


— one  who  had  a  corral  upon  an  adjoining 
tract,  and,  without  asserting  any  claim  of 
right  to  do  so,  had  herded  500  cattle  over  a 
range  of  open,  unciiltivated  land,  including 
the  land  in  question.  Brown  v.  Pool,  81 
Iowa,  465,  9  LJl.A.  767,  46  N.  W.  1069. 

— one  who,  without  instructions  or  au- 
thority from  the  owner,  went  upon  land  out 
of  curiosity,  and  plowed  two  furrows,  with 
no  view  to  cultivation  or  any  other  useful 
purpose.  Such  person  is  only  a  stranger  to 
the  premises.  Stoddard  v.  Sloan,  65  Iowa, 
680,  22  N.  W.  924. 

But  it  has  been  held  that  one  who  was 
farming  the  land  at  the  time,  and  had  a 
crop  growing  thereon,  although  not  residing 
upon  the  premises  nor  actually  personally 
upon  the  land  at  the  exact  time  of  the  ser- 
vice of  notice,  and  although  he  may  have 
taken  such  possession  without  any  right  or 
claim  of  right,  is  entitled  to  notice.  Cal- 
lanan  v.  Raymond,  75  Iowa,  307,  39  N.  W. 
511. 

And  in  Wallace  v.  Sache,  106  Minn.  123, 
118  N.  W.  360,  where  no  permission  was 
shown,  it  was  held  that  one  who  had  recent- 
ly harvested  a  crop  of  potatoes  upon  the 
land,  but  who  was  not  actually  upon  the 
same  at  the  time  of  notice,  having  left  ridges 
of  earth  plainly  visible,  with  old  potato  tops, 
weeds,  and  small  potatoes  lying  upon  the 
surface  of  the  ground,  the  land  not  being  in- 
closed in  any  way,  was  entitled  to  notice. 

7.  Tenant, 

It  has  been  held  that  tenants  in  actual 
possession  of  the  premises  under  the  condi- 
tions noted  are  entitled  to  notice* 

— tenant  in  actual  and  open  possession  of 
a  store  upon  the  premises  under  a  lease,  and 
carrying  on  his  business  in  the  same.  Na- 
tional F.  Ins.  Co.  V.  McKay,  5  Abb.  Pr.  N.  S. 
445. 

— one  occupying  as  tenant  at  will  of  the 
purchaser  at  tax  sale.  Re  Rourke,  139  App. 
Div.  155,  123  N.  Y.  Supp.  720. 

— one  in  possession  of  a  dwelling  house 
erected  upon  the  premises  as  a  tenant  at 
sufferance  of  another,  his  possession  being 
held  constructively  to  embrace  the  whQ]e 
44  TaI?.A.(N,S,) 


premises,  even  the  surrounding  unimproved 
land.    Bush  v.  Davison,  16  Wend.  550. 

— man  livine  with  his  wife  in  part  of  a 
house  upon  the  premises  under  a  verbal 
lease,  he  paying  tne  rent  part  of  the  time, 
and  she  part ;  he  being  held  entitled  to  sepa- 
rate notice,  notice  to  her  alone  not  being 
sufficient.  Gage  v.  Lyons,  138  111.  590,  28 
N.  E.  832. 

— lessee  in  possession,  although  as  to  part 
of  the  premises  he  was  the  tenant  of  the 
grantee  in  the  tax  deed.  Bank  of  Utica  v. 
Mersereau,  3  Barb.  Ch.  528,  49  Am.  Dec 
189. 

—one  of  several  tenants  In  possession. 
Hintrager  v.  McElhinny,  112  Iowa,  325;  82 
N.  W.  1008. 

S.  One  in  possession  of  portion. 

See  also  11.  a,  3;  11.  e,  4;  IL  f,  9;  V. 

If  any  part  of  the  premises  is  actually  oc- 
cupied, tne  purchaser  must  give  notice  to 
such  occupant  before  title  can  be  completed 
to  any  part  of  the  premises.  Bank  of  Utica 
V.  Mersereau,  supra. 

So  notice  is  necessary  to  one  actually  in 
possession  of  a  portion  of  the  premises,  with 
an  intention  to  enjoy  the  same,  whether  that 
one  is  the  owner  or  not,  and  whether  or  not 
he  holds  under  a  claim  of  right.  Lucsis  v. 
McEnerna,  19  Hun,  14.  The  same  doctrine 
is  implied  in  Harison  v.  Caswell,  17  App. 
Div.  252,  45  N.  Y.  Supp.  560. 

And  in  Bush  v.  Davison,  18  Wend.  550,  it 
was  said  that  under  a  statute  providing  for 
notice  "whenever  any  land  sold  for  taxes"  is 
in  the  actual  occupancy  of  any  person,  the 
condition  imposed  has  arisen  if  a  single  foot 
of  the  land  is  actually  occupied;  the  condi- 
tion is  entire ;  so  is  the  conveyance,  the  title, 
the  tax,  the  land,  and  the  right  to  redeem. 

So  where  the  statute  provides  for  notice 
to  the  persons  in  possession,  and  the  prop- 
erty sold  is  occupied  by  five  sets  of  tenants, 
notice  to  only  one  of  such  tenants  is  insuf- 
ficient. Hintrager  v.  McElhinny,  112  Iowa, 
325,  82  N.  W.  1008. 

And  where  a  railroad  company  is  in  pos- 
session of  a  portion  of  the  premises,  notice 
served  op  other  proper  parties,  but  not  upon 
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from  this  record,  the  proceedings  under  the 
sale  and  confirmation  were  regular  in  all 
respects^  and  the  right  of  redemption  ex- 
pired on  the  10th  day  of  Fehruary,  1907. 
This  being  so,  the  judgment  of  the  Dis- 
trict Court  must  be  reversed. 

Reese>  Ch.  J.,  dissenting: 

I  cannot  agree  to  the  conclusion  of  my  as- 
sociates as  to  the  disposition  of  this  case. 
Section  3,  art.  9,  of  the  Constitution  pro- 
vides that  "occupants  [of  real  estate  sold 
for  taxes]  shall  in  all  cases  be  served  with 
personal  notice  before  the  time  of  redemp- 
tion expires."  This  section  of  the  Constitu- 
tion is  followed  up  by  §  214,  chap.  77,  art. 
1,  Comp.  Stat.  1909,  which  requires  that 
the  notice  under  consideration  shall  'lit 
served  on  every  person  in  actual  possession 
or  occupancy  of  such  land  or  lot,"  and 
until  that  is  done,  "no  purchaser  at  any 
sale  for  taxes,  or  his  assignee,  shall  be 
entitled  to  a  deed  for  the  land  or  lot  so 


purchased."  Section  33,  chap.  76,  Laws 
1903,  cited  and  quoted  in  the  majority  opin- 
ion, is  equally  positive  in  requiring  the 
final  notice  to  be  served  upon  ''every  person 
in  the  actual  occupancy  of  the  lands  or  lots." 
To  my  mind  there  can  be  no  kind  of  doubt 
but  that  Parker  was  an  "oceupaat"  of  the 
lot  in  question.  He  was  cultivating  it, 
raising  annual  crops  thereon.  He  actually 
occupied  it.  He  was  in  possession  of  it. 
A  stranger  could  not  have  legally  devested 
him  of  that  possession,  or  interfered  with 
his  occupancy.  As  to  all  the  world,  except 
the  owner,  his  possession  was  unassailable. 
Now,  is  it  for  the  holder  of  the  tax  certifi- 
cate, or  the  purchaser  at  tax  sale,  to  in- 
quire into  the  right  of  such  an  occupant, 
or  why  he  is  there,  and,  if  not  in  privity 
with  the  owner,  that  his  possession  and 
occupancy,  such  as  it  may  be,  if  actual, 
shall  or  may  be  ignored?  I  do  not  so  read 
the  Constitution  nor  the  statutes. 


the  railroad  company,  is  insufficient.  Gar- 
moe  V.  Sturgeon,  65  Iowa,  147,  21  N.  E.  493 ; 
Chicago,  B.  &,  Q.  R.  Co.  v.  Kelley,  105  Iowa, 
106,  74  N.  W.  935. 

0.  One  occupying  as  trustee  far  an^ 

other. 

See  also  II.  a,  7,  and  11. 

One  holding  the  land  as  trustee  for  his 
children,  and  residing  upon  the  same,  is  en- 
titled to  notice.  Barnes  v.  Kandt,  134  N.  Y. 
Supp.  339. 

10.  One  occupying  under  claim  of  ad- 
verse possession. 

Likewise,  one  occupying  the  land  under 
claim  of  title  by  adverse  possession  is  en- 
titled to  notice.  People  v.  Ladew,  189  N.  Y. 
355,  82  N.  E.  431. 

11,  One  holding  "betterments. 

And  one  holding  possession  or  betterments 
by  conveyance  to  himself,  but  not  claiming 
title  to  the  land,  is  entitled  to  notice.  Jack- 
son ex  dem.  Watson  v.  Esty,  7  Wend.  148. 

12.  Visitor. 

See  also  II.  e,  6,  (b),  (2),  x.;  II.  e,  13 
and  14;  II.  f,  10. 

But  one  whose  married  half-sister  and  her 
family  occupy  the  property  in  question,  and 
who  has  tisited  there  frequently,  and  lias 
helped  the  family  more  or  less  about  the 
place,  but  who  boards  and  lodges  in  another 
place,  is  not  entitled  to  notice.  Reynolds  v. 
Western  Securities  Co.  —  Iowa,  — ,  140  N. 
W.  371. 

13,  Trespasser, 

See  also  II.  e,  12;  II.  f,  10. 
Nor  is  a  mere  trespasser,  not  residing  up- 
44  L.R.A.(N.S.) 


on  the  land,  but  temporarily  cultivating  the 
same,  entitled  to  notice.  Pabbons  v.  Pbxj- 
DENTiAL  Real  Estate  Co. 

14.  Boarder,  lodger,  or  servant. 

See  II.  e,  12;  11.  f,  10. 

And  boarders,  lodgers,  and  servants  in  a 
hotel  upon  the  lot  have  been  said  not  to  bo 
entitled  to  notice.  National  F.  Ins.  Co.  v. 
McKay,  6  Abb.  Pr.  N.  S.  446. 

IS,  Mortgagee. 

See  also  II.  e,  2;  11.  g. 

Similarly,  under  a  statute  requiring  no- 
tice to  the  person  in  possession,  notice  to  a 
mortgagee  is  not  necessary  unless  he  is  in 
possession.  Hall  v.  Guthridge,  52  Iowa,  408, 
3  N.  W.  475. 

16.  Employee  of  oumer^ 

See  II.  e,  3,  (c) ;  IL  e,  17;  IV. 

And  a  mere  laboring  man  in  the  employ 
of  the  owner  or  tenant,  not  the  business 
agent  of  the  latter,  or  in  any  way  authorized 
to  receive  such  notice  for  him,  has  been  said 
not  to  be  entitled  to  notice.  Hammond  v. 
Carter,  155  111.  579,  40  N.  E.  1019. 

17.  Purchaser's  agent. 

See  also  II.  e,  3,  (c) ;  II.  e,  16;  IV. 

Notice  to  an  occupant  claimed  by  the  pur- 
chaser to  be  his  own  agent  and  to  be  acting 
in  his  own  interest  is  not  a  compliance  with 
the  law.  Possession  or  occupancy  specified 
in  the  statute  is  one  which  is  hela  adversely 
to  the  holder  of  the  tax  certificate;  the  stat- 
ute does  not  contemplate  that  the  purchaser 
shall  himself  create  an  occupancy,  and  then 
hand  a  notice  to  the  occupant  of  his  own 
creation.  Burton  v.  Perry,  146  111.  71,  34 
N.  E.  60. 
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/.  Statutory  requirement  of  notice  to 
one  in  whose  name  land  is  taxed  or 
assessed. 

See  also  XL  a,  9. 

1,  Time  referred  to. 

It  is  generally  held  that  where  the  statute 
provides  for  notice  to  the  person  in  whose 
name  the  property  is  taxed  or  assessed,  it 
has  reference  to  the  person  in  whose  name 
the  land  appears  for  taxation  at  the  time 
the  notice  is  actually  served.  Hall  v.  Guth- 
ridge,  62  Iowa,  408,  3  N.  W.  476;  Heaton  v. 
Knight,  63  Iowa,  686,  16  N.  W.  632,  s.  c.  65 
Iowa,  434,  21  N.  W.  764;  Adams  v.  Snow, 
65  Iowa,  435,  21  N.  W.  765;  Rice  v.  Bates, 
68  Iowa,  393,  27  N.  W.  286;  Smith  v.  Cal- 
lanan,  103  Iowa,  218,  42  L.R.A.  482,  72  N. 
W.  513;  Western  Land  Asso.  v.  McComher, 
41  Minn.  20,  42  N.  W.  543. 

Such  provision  does  not  refer  to  the  per- 
son in  whose  name  the  land  is  taxed  at  the 
time  the  redemption  period  expires.  Smith 
V.  Callanan,  103  Iowa,  218,  42  L.R.A.  482, 
72  N.  W.  613. 

In  Thomsen  v.  Dickey,  42  Neb.  314,  60  N. 
W.  668,  it  was  held  that  the  statutory  pro- 
vision for  notice  to  the  person  in  whose 
name  the  land  was  tax6d  means  the  one  in 
whose  name  the  land  was  taxed  at  the  time 
of  serving  the  notice,  as  it  appeared  from 
the  last  assessment  thereof  upon  the  tax 
books  then  in  the  office  of  the  county  treas- 
urer. 

When  the  notice  is  given  to  the  person  in 
whose  name  the  land  was  taxed  at  the  time 
of  service,  it  is  sufficient,  although,  before 
proof  of  service  is  made,  it  may  be  taxed  in 
the  name  of  another  person.  Rice  v.  Bates, 
68  Iowa,  393,  27  N.  W.  286. 

Such  statutory  provision  refers  to  the  one 
to  whom  the  land  was  assessed  at  the  time 
for  assessment  next  previous  to  the  issuance 
of  the  notice;  accordmgly,  proof  of  notice  to 
the  one  to  whom  the  land  was  assessed  at  an 
earlier  time  is  not  sufficient.  Sterling  v. 
Urquhart,  88  Minn.  496,  93  N.  W.  898. 

liands  are  assessed,  within  the  meaning  of 
such  statute,  when  the  assessor  returns  the 
assessment  book,  properly  filled  out,  to  the 
county  auditor,  although  the  equalization 
boards  have  not  passed  on  the  property  lists 
and  values  and  the  taxes  are  not  yet  actually 
apportioned  and  levied ;  accordingly,  the  per- 
son named  in  the  assessment  book  as  the 
owner  of  the  land  is  the  person  in  whose 
name  the  land  is  then  assessed,  and  the 
proper  person  to  be  notified,  and  not  the  one 
to  whom  the  land  was  assessed  the  year  be- 
fore. Eide  V.  Clarke,  57  Minn.  897,  59  N. 
W.  484. 

Where  assessments  are  commenced  the 
first  of  September  in  each  year,  and  are  held 
open  for  correction  until  the  first  of  the  fol- 
lowing May,  notice  in  July  of  a  certain  year 
to  the  person  appearing  as  assessed  on  the 
assessor's  book  which  was  begun  in  Septem- 
ber of  the  preceding  year  must  be  consid- 
ered notice  to  the  then  last  assessed  owner, 
and  sufficient.  People  ex  rel.  Mor^enthau 
V.  Cady,  105  N.  Y.  299,  11  N.  E.  810. 
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Where,  at  the  time  of  service,  no  taxes 
liave  been  levied,  but  the  land  has  been 
listed  for  taxation  and  has  been  assessed, 
which  is  all  that  could  be  done  at  that  time 
in  the  direction  of  taxation,  this  will  be  con- 
strued as  being  a  taxation  within  the  stat- 
ute, and  the  one  so  assessed  is  entitled  to  no- 
tice. Ueaton  v.  Knight,  63  Iowa,  686,  16 
N.  W.  632. 

But  where  the  statute  provides  for  notice 
to  the  person  in  whose  name  the  land  is 
taxed,  this  has  been  held  to  mean  that  all 
the  proceedings  must  be  completed  and  the 
final  tax  list  delivered  to  the  county  treas- 
urer; and  since  a  completed  taxation  in  any 
one  year  holds  good  as  a  designation  of  the 
person  to  whom  notice  is  to  be  given  until 
the  lands  are  again  taxed  at  a  subsequent 
time,  it  has  been  held  that  where  certain 
land  had  been  taxed  to  the  owner  in  years 
previous,  the  fact  that  such  lands  were  re- 
turned on  the  assessor's  list  under  the  head 
of  unknown  owners  does  not  necessarily  de- 
prive the  owner  of  his  right  to  notice;  the 
list  may  be  corrected  and  completed  before 
the  final  list  is  made  out;  and  where  not  all 
the  steps  necessary  are  yet  completed,  the 
land  must  be  considered  to  be  taxed  in  the 
name  designated  the  year  before.  Hartley 
V.  Boynton,  6  McCrary,  463,  17  Fed.  873. 

And  where  land  was  situated  in  an  unor- 
ganized township  for  which  no  assessor  had 
as  yet  been  appointed,  and  where  the  board 
of  equalization  passed  a  resolution  to  the 
effect  that  lands  should  be  assessed  at  a 


[certain  rate,  and  the  county  auditor  ex- 
tended the  tax  accordingly  in  the  tax  dupli- 
cate, this  was  held  not  to  be  an  assessment, 
the  court  saying  that  the  tax  duplicate  could 
not  be  substituted  in  place  oi  an  assess- 
ment; so  that  notice  to  the  person  named  in 
the  tax  duplicate  was  not  sufficient;  the 
holder  of  the  tax  certificate  should  have 
waited  until  the  land  was  actually  assessed. 
Walker  v.  Martin,  87  Minn.  489,  92  N.  W. 
336. 

When  the  tax  duplicate  is  made  out  and 
filed  in  the  treasurer's  office,  the  assessment 
ceases  to  be  of  importance,  and  the  duplicate 
then  constitutes  the  best  and  only  evidence 
as  to  who  is  taxed,  and  remains  such  until 
another  assessment  is  made;  so  that  when 
the  assessment  and  the  tax  duplicate  name 
different  parties,  the  one  named  in  the  dupli- 
cate should  be  notified.  Fuller  v.  Butler,  72 
Iowa,  729,  32  N.  W.  283. 

2,  Necessity  in  general. 

The  defect  resulting  from  failure  to  give 
statutory  notice  to  the  one  in  whose  name 
the  land  is  taxed  is  not  cured  by  giving 
notice  to  others  and  to  unknown  owners. 
Slvfield  V.  Barnum,  71  Iowa,  246,  32  N.  W, 
27*0. 

3.  Distinction    hettveen    taxation    and 
special  assessment. 

Under  a  statute  requiring  notice  to  the 
person  in  whose  name  the  land  is  taxed  or 
specially  assessed,  where  a  tax  deed  is  ap- 
plied for  on  a  sale  made  for  a  delinquent 
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special  assessment,  it  is  not'  sufficient  to 
show  service  of  notice  upon  the  person  in 
whose  name  the  land  was  taxed;  the  person 
to  whom  it  was  taxed-  and  the  person  to 
whom  it  was  specially  assessed  may  not  be 
the  same.  Gage  v.  Webb,  141  111.  633,  31 
N.  E.  130;  Harrell  v.  Enterprise  Sav.  Bank, 
183  111.  538,  56  N.  £.  63. 


4.  Taxed  to  uriknoton  owner  or  to  no 

one. 

In  Iowa  it  is  held  that  under  statutes  re- 
quiring notice  to  the  one  in  whose  name  the 
land  is  taxed,  when  the  land  is  taxed  to 
unknown  owners  no  notice  is  necessary,  and 
tlie  deed  is  good  without  notice  to  anyone. 
The  owner  cannot  complain,  since  he  might 
have  it  taxed  to  himself  and  thus  become  en- 
titled to  notice,  or  he  might  procure  an  act 
from  the  legislature  that  land  under  such 
conditions  should  not  go  by  tax  deed.  To 
hold  otherwise  would  upset  many  titles  and 
do  injustice  to  holders  who  may  have  made 
many  valuable  improvements,  and  would 
greatly  embarrass  the  collection  of  the  pub- 
lic revenue.  The  purchaser  need  only  com- 
ply with  the  statute  so  far  as  it  is  possible 
for  him  to  do  so.  Hall  v.  Guthridge,  52 
Iowa,  408,  3  N.  W.  476  (implied).  Fuller 
V.  Armstrong,  53  Iowa,  €83,  6  N.  W.  61; 
Tuttle  v.  Griffin,  64  Iowa,  455,  20  N.  W. 
757;  Chambers  v.  Haddock,  64  Iowa,  556, 
21  N.  W.  32;  Meredith  v.  Phelps,  66  Iowa, 
118,  21  N.  VV.  156;  Walker  v.  Sioux  City  & 
I.  F.  Town  Lot  Co.  65  Iowa,  663,  22  N.  W. 
676;  Burdick  v.  Connell,  69  Iowa,  458,  29 
N.  W.  416;  Griffin  v.  Tuttle,  74  Iowa,  219, 
37  N.  W.  167;  Irwin  v.  Burdick,  79  Iowa, 
69,  44  N.  W.  376. 

Also  in  Illinois  and  Iowa,  no  notice  is 
necessary  under  such  statutes  when  the  land 
is  not  taxed  to  anyone,  not  even  to  unknown 
owners.  Garrick  v.  Chamberlain,  97  111.  620 ; 
Parker  v.  Cochran,  64  Iowa,  767,  21  N.  W. 
13;  Lawrence  v.  Hornick,  81  Iowa,  193,  46 
N.  W.  987. 

Under  these  statutes,  the  tax  purchaser 
is  said  to  be  bound  to  examine  the  assess- 
ment in  order  to  determine  whether  he  is 
required  to  give  the  notice,  but  he  is  not 
bound  to  look  back  of  the  assessment. 
Griffin  v.  Tuttle,  74  Iowa,  219,  37  N.  W.  167. 

And  it  is  incumbent  on  those  attacking 
the  tax  deed  to  prove  that  the  land  was  as- 
sessed to  some  name,  in  order  to  create  a 
necessity  for  proof  of  the  notice  prescribed 
in  the  statute.  Fuller  v.  Armstrong,  53 
Iowa,  683,  6  N.  W.  61. 

And  under  a  custom  that  when  lands  are 
taxed  to  unknown  owners,  a  name  is  filled  in 
when  the  tax  is  paid,  such  filling  in  of  the 
name  does  not  constitute  the  one  so  named 
the  one  to  whom  the  land  is  taxed,  and  even 
then  no  notice  is  necessary.  Irwin  v,  Bur- 
dick, 79  Iowa,  69,  44  N.  W.  375.  In  this 
case  the  name  inserted  was  that  of  the 
holder  of  the  certificate  himself.  See  II. 
d,  1. 

And  under  such  circumstances  an  at- 
tempted notice  which  is  insufficient  will  not 
44  L.R.A.(N.S.) 


invalidate  the  sale.    Lawrence  v.  Hornick, 
81  Iowa,  193,  46  N.  W.  987. 

But  in  Minnesota  it  is  held  that  even  if 
the  land  is  assessed  to  unknown  owners,  the 
statute  yet  applies  and  notice  is  necessary; 
it  may  be  by  publication  addressed  to  un- 
known owner.  State  ex  rel.  Ray  v.  Halden, 
62  Minn.  246,  64  N.  W.  668;  Hoyt  v.  Clark, 
64  Minn.  139,  66  N.  W.  262. 

S,  Taxed  in  wrong  name. 

Under  a  statute  requiring  notice  to  the 
one  in  whose  name  the  land  is  taxed,  and  by 
publication  if  he  should  be  a  nonresident  of 
the  county,  where  notice  was  served  by  pub- 
lication on  the  one  in  whose  name  the  land 
was  taxed,  and  there  was  no  such  person  in 
the  county,  and  it  appeared  that  the  land 
was  taxed  in  a  wrong  name  by  mistake,  and 
the  real  owner,  though  resident  of  the  coun- 
ty, had  no  notice,  the  notice  was  held  suf- 
ficient and  the  deed  good.  Hawkey e  Loan  & 
Brokerage  Co.  v.  Gordon,  115  Iowa,  661,  88 
N.  W.  1081. 

And  it  has  been  held  that  notice  to  an 
owner  by  the  name  as  it  appears  in  the  tax 
list  is  sufficient,  although  such  name  is  ab- 
breviated, and  may  not  correctly  or  reason- 
ably suggest  the  true  name  of  such  owner. 
American  Exch.  Nat.  Bank  v.  Crooks,  97 
Iowa,  244,  66  N.  W.  168. 

And  if  land  is  taxed  by  mistake  in  a 
wrong  name,  and  the  notice  is  given  by  pub- 
lication, the  published  name  should  be  that 
in  which  the  land  is  taxed,  and  not  that  of 
the  real  owner;  if  the  latter  is  used,  the 
deed  is  void.  Hillyer  v.  Farneman,  65  Iowa, 
227,  21  N.  W.  578. 

And  the  fact  that  the  land  is,  probably  by 
mistake,  taxed  to  one  who  has  no  interest 
therein,  and  that  notice  is  served  upon  him 
and  accepted  by  him,  is  not  sufficient  to  in- 
validate the  deed  upon  the  ground  of  fraud 
or  collusion,  where  notices  are  properly 
served  upon  all  others  entitled  thereto. 
Clifton  Heights  Land  Co.  v.  Randell,  82 
Iowa,  89,  47  N.  W.  906. 

6,  Taxed  to  an  ''estate,*'  to  one  dead, 
or  to  one  named  **et  al,*' 

See  also  II.  a,  8;  IL  b,  1. 

Under  a  statute  requiring  notice  to  the 
one  in  whose  name  the  land  is  taxed,  if  the 
land  is  taxed  to  an  ''estate,"  notice  must  be 
given  to  the  representatives  of  such  estate; 
such  a  taxation  is  not  one  to  unknown  own- 
ers, so  as  to  dispense  with  the  necessity  of 
notice.  An  estate,  while  not  a  person,  is  an 
entity  known  to  or  recognized  by  the  law; 
and  notice  must  be  given  wherever  possible. 
Crawford  v.  Liddle,  101  Iowa,  148,  70  N.  W. 
97. 

And  under  a  similar  statute,  when  land  is 
taxed  in  a  certain  name,  and  one  owner  by 
that  name  has  died,  it  cannot  be  assumed 
that  there  is  no  other  owner  by  the  same 
name,  and  it  is  not  sufficient  simply  to  pub- 
lish the  notice.  If  this  is  done,  and  one 
heir  bearing  the  same  name  is  not  notified, 
the  deed   is  invalid.    Wilson  t.  McKenna, 
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52  111.  43;  Kessey  v.  C^nnell,  68  Iowa,  430, 
27  N.  W.  365. 

Under  a  similar  statute,  where  the  land 
was  taxed  to  one  who  was  at  the  time  dead, 
it  has  been  held  not  necessary  to  notify  the 
administratrix.  Nugent  v.  Look,  120  Iowa, 
381,  105  N.  W.  421. 

Under  a  statute  requiring  notice  to  the 
person  in  whose  faame  the  land  is  asbessed, 
if  such  person  is  in  the  county,  and  if  not 
to  the  one  in  possession,  and  it  no  one  is  in 
possession,  then  by  publication,  where  land 
was  assessed  to  "J.  T.  B.  et  al.,"  it  is  held 
not  necessary  for  the  purchaser  to  find  and 
notify  auotiier  who  may  be  the  real  owner 
and  m  tiie  county;  service  of  notice  upon 
"J.  T.  B,,'*  and  publication  for  unknuwn 
owners,  is  suilicient.  Berg  v.  Van  Nest,  97 
Minn.  187,  106  N.  W.  255. 

7.  Taxed  to  purchaaer  himself. 

See  also  II.  f,  8. 

It  sometimes  occurs  under  these  statutes 
that  the  purchaser  at  the  tax  sale  is  also 
the  person  in  whose  name  the  land  is  taxed 
or  assessed,  and  then  the  question  arises 
whether  the  statute  must  be  strictly  fol- 
lowed, thus  requiring  the  purchaser  to  serve 
notice  upon  himself,  or  whether  such  cir- 
cumstances offer  an  exception  to  the  general 
rule. 

It  has  been  held  that  there  is  no  implied 
exception  in  the  application  of  the  require- 
ment of  the  statute  in  a  case  where  the 
owner  of  the  tax  certificate  is  also  tiie  per- 
son in  whose  name  the  land  is  assessed. 
The  object  of  the  statute  is  to  protect  the 
rights  of  those  interested  in  effecting  a  re- 
demption, and  such  persons  are  interested  in 
having  the  notice  given.  The  return  of  ser- 
vice is  the  only  evidence  upon  which  the  of- 
ficer is  entitled  to  issue  a  deed,  and  his 
only  safe  guide  is  to  have  the  notice  served 
in  all  cases.  Wakefield  v.  Day,  41  Minn. 
344,  43  N.  W.  71. 

And  in  such  case  the  omission  to  serve 
the  notice  has  been  held  fatal,  although  no- 
tice was  given  by  the  purchaser  to  another 
who  had  no  interest  in  the  land,  or  to  un- 
known owners.    Sly  field  v.  Healy,  32  Fed.  2. 

At  least  it  is  proper  for  the  statute  to  be 
literally  followed,  even  though  it  requires 
the  purchaser  to  serve  notice  upon  himself. 
Such  notice  is  no  evidence  of  fraud.  Sperry 
V.  Goodwin,  44  Minn.  207,  46  N.  W.  328; 
Mitchell  V.  McFarland,  47  Minn.  535,  50  N. 
W.  610. 

But  in  Iowa  the  opposite  view  is  taken, 
and  it  is  held  that  if  land  is  taxed  to  tiie 
purchaser  he  need  not  give  notice  to  him- 
self. Brown  v.  Pool,  81  Iowa,  455,  9  L.R.A. 
767,  46  N.  W.  1069;  Seymour  v.  Harrison, 
86  Iowa,  130,  62  N.  W.  114  (following  a 
statement  in  Knight  v.  Campbell,  76  Iowa, 
730,  39  N.  W.  829,  to  the  effect  that  if  land 
is  taxed  to  the  purchaser  before  time  for 
notice,  but  after  the  tax  sale,  it  beinff  taxed 
to  unknown  owners  at  the  time  of  the  sale, 
such  purchaser  need  not  serve  notice  upon 
himself,  the  statement  apparently  being  un- 
necessary to  the  decision). 
44  L.R.A.(N.S.) 


8,  Taxed  to  wife  of  holder  of  tax  ceV' 

tifloate. 

See  also  IL  f,  7;  IIL 

Where  the  wife  of  the  holder  of  the  tax 
certificate  is  the  one  to  whom  the  land  is 
assessed,  the  notice  is  properly  served  upon 
her,  and  no  fraud  can  be  inferred  from  so 
serving  it.  Western  Land  Asso.  v.  McCom- 
ber,  41  Minn.  20,  42  N.  W.  543. 

9,  Taxed  to  two  parties. 

See  also  II.  a,  3;  II.  e,  4,  and  8;  V. 

Where  land  is  taxed  to  two  parties,  notice 
to  one  only  is  sufficient.  Gage  v.  Hervey, 
111  IIL  305. 

10,  Taxed  to  one  who  has  no  interest 

in  the  land. 

See  also  H.  e,  6,  (b),  (2),  y;  II,  e,  12, 
13,  and  14. 

The  omission  of  such  notice  is  fatal,  al- 
though the  one  in  whose  name  the  land  is 
taxed  or  assessed  has  no  interest  in  the  land 
and  claims  none,  it  being  assessed  to  him 
because  he  formerly  paid  taxes  upon  it  for 
another.    Barnard  v.  Hoyt,  63  111.  341. 

g.  Statutory  requirement  of  notice   to 

m^ortgagee. 

See  also  II.  c,  2;  II.  e,  15. 

Under  a  statute  requiring  notice  to  the 
mortgagee  of  the  land  sold,  if  the  mortgage 
is  paid  at  the  time  of  sale,  although  unsat- 
isfied of  record,  the  mortgagee  is  not  en- 
titled to  notice.  Martin  v.  Stoddard,  127 
N,  Y.  61,  27  N.  E.  285. 

///.  Notice  to  husband  or  wife  of  one 
entitled  thereto. 

See  also  II.  f,  8. 

Where,  under  the  statute,  a  particular 
person  is  entitled  to  notice,  service  of  notice 
upon  the  husband  or  wife  of  such  person 
does  not  meet  the  statutory  requirement, 
and  is  not  sufficient. 

Thus,  under  a  statute  requiring  notice  to 
every  person  in  actual  possession  or  occu- 
pancy, and  also  to  the  owners,  notice  served 
upon  the  wife  of  the  owner,  both  being  oc- 
cupants of  the  premises,  is  insufficient,  and 
the  deed  is  invalid.  Gage  v.  Bani,  141  U.  S. 
344,  35  L.  ed.  776,  12  Sup.  Ct.  Rep.  22. 

And  under  a  statute  requiring  notice  to 
the  owner,  where  a  married  woman  is  the 
owner,  it  is  not  sufficient  to  serve  notice  on 
her  husband.  Cotes  v.  Rohrbeck,  139  111. 
532,  28  N.  E.  1110. 

And  under  a  statute  requiring  notice  to 
the  one  in  possession  and  the  one  in  whose 
name  the  land  is  taxed,  where  land  is  taxed 
to  a  wife  who  occupies  it  with  her  husband, 
notice  to  him  alone  is  insufficient.  Medland 
V.  Walker,  96  Iowa,  176,  64  N.  W.  797; 
Gage  V.  Parker,  178  111.  455,  53  N.  E.  317. 

And  under  a  statute  requiring  notice  to 
everyone  in  actual  possession  or  occupancy, 
where  a  man  had  a  verbal  lease  of  a  part  of 
the  premises,  and  lived  thereon  with  his 
wife,  he  paying  the  rent  part  of  the  time 


680 


NEBRASKA  SUPREME  COURT. 


and  hid  wile  paying  it  a  part,  notice  to  her,    dissatisfaction  cannot  be  reviewed  by  the 


but  not  to  him,  is   insufiicient.       Gage  v. 
Lyons,  138  111.  590,  28  N.  E.  832. 

/F«  Notice  to  agent  of  one  entitled 

thereto. 

See  also  II.  e,  3,  (c) ;  II.  e,  16  and  17. 

Under  a  statute  requiring  notice  to  the 
occupant  or  person  in  actual  possession  and 
to  the  person  in  whose  name  the  land  is 
taxed,  it  has  been  held  that  notice  to  the 
one  in  wliose  name  the  land  was  taxed,  who 
was  also  in  possession,  served  by  giving  the 
notice  to  his  "legal  agent,"  is  not  sufficient 
without  showing  how  much  authority  the 
agent  had.  Gage  v.  Waterman,  121  111. 
116,  13  N.  E.  643. 

And  under  a  statute  requiring  notice  to 
the  owner  of  the  land  and  to  the  person  in 
possession,  notice  served  on  "the  within- 
named  agent,"  without  giving  his  name  or 
identity,  is  insufficient.  Dawson  v.  Ander- 
son, —  Okla.  — ,  132  Pac.  666. 

Also,  notice  not  served  upon  the  owner, 
who  resided  in  the  same  city,  but  only  upon 
his  employee,  not  his  business  agent,  and 
with  no  authority  to  receive  the  notice  for 
his  employer,  is  insufficient.  Gage  v. 
Schmidt,  104  111.  106. 

F.  Notice  to  one  member  of  firm  en» 
titled  thereto. 

See  also  II.  a,  3;  11.  e,  8;  IL  f,  9. 

Under  a  statute  requiring  notice  to  every 
person  in  actual  possession  or  occupancy, 
and  also  upon  the  person  in  whose  name  ttte 
land  is  taxed  or  assessed,  if  he  can  be  found 
in  the  county,  where  land  was  assessed  to 
a  firm  of  two,  and  was  occupied  by  a  third 
party,  notice  to  one  member  of  the  firm  has 
been  held  not  good  as  affecting  the  rights  of 
the  other  member,  and  the  tax  deed  is  void- 
able.    Gage  V.  Reid,  118  111.  36,  7  N.  E.  127. 

And  under  a  statute  requiring  notice  to 
the  person  in  whose  name  the  land  is  taxed 
or  assessed,  where  land  is  assessed  in  the 
name  of  a  partnership  firm,  notice  to  one 
individual  who  might  have  been  a  member, 
though  that  was  not  conclusively  shown,  has 
been  held  insufficient  and  the  deed  void. 
Hughes  V.  Carne,  186  111.  619,  26  N.  E.  517. 

H.  0.  Sh. 
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MIGHIGAX  StTPREMS  COURT. 

ALBERT  F.  SCHMAND,  Plff.  in  Err., 

V. 

CHARLES  S.  JANDORF. 

(—  Mich.  — ,  140  N.  W.  996.) 

Master  and  Bervaat  »  performance  to 
satisfaction  of  employer  —  g:ood  faith 
of  discharge. 

One  undertaking  to  perform  services  to 
the  satisfaction  of  another  is  subject  to  dis- 
charge when  the  latter  is  dissatisfied,  and 
the  question  of  the  reasonableness  of  the 
44  L.R.A.(N.S.) 


ERROR  to  the  Circuit  Court  for  Kent 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  the  discharge  of  plain- 
tiff from  defendant's  employ.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Colin  P.  Campbell,  for  plaintiff  in 
error : 

There  was  no  evidence  showing  that  de- 
fendant wajs  in  good  faith  dissatisfied  with 
plaintiff,  and  that  this  waa  the  reason  for 
his  discharge. 

Comfort  V.  Robinson,  165  Mich.  148,  118 
N.  W.  943. 

The  inferences  to  be  drawn  from  the  tes- 
timony were  for  the  jury. 

Ibid.;  Isbell  v.  Anderson  Carriage  Co.  170 
Mich.  304,  136  N.  W.  457;  Hotchkiss  v. 
Gretna  Ginnery  &  Compress  Co.  36  La.  Ann. 
617. 

The  contract  should  be  construed  to  re- 
quire plaintiff  to  perform  his  duties  in  a 
good,  efficient,  and  workmanlike  manner, 
and  not  as  authorizing  a  discharge  when 
defendant  was  dissatisfied. 

Blitz  T.  Union  S.  B.  Co.  51  Mich.  568, 
17  N.  W.  65;  Isbell  v.  Anderson  Carriage 
Co.  170  Mich.  304,  136  N.  W.  467 ;  Hotch- 
kiss V.  Gretna  Ginnery  &  Compress  Co.  36 
La.  Ann.  617;  Haehnel  v.  Trostler,  54 
Misc.  262,  104  N.  Y.  Supp.  433;  Wetmore 
V.  Pattison,  45  Mich.  439,  8  N.  W.  67; 
Spaulding  v.  Coon,  50  Mich.  622,  16  N.  W. 
169;  Bridgeford  &  Co.  v.  Meagher,  144  Ky. 
479,  139  S.  W.  750. 

Mr.  Benn  M.  Oorwin,  for  defendant  in 
error : 

Defendant  had  the  right  under  the  con- 
tract in  question  to  discharge  the  plaintiff 
whenever  his  work  was  not  satisfactory. 

Koehler  v.  Buhl,  94  Mich.  496,  64  N.  W. 


Note, »  Termination  of  contracts  of 
ployment  which  contain  atipulationB 
permitting  rescission  by  the  em^ 
ployer  if  the  toork  is  not  saUsfac^ 
torily  performed. 

This  note  is  supplemental  to  the  notes  to 
Beissel  v.  Vermillion  Farmers'  Elevator  Co. 
12  L.R.A.(N.S.)  403,  and  Mackenzie  v.  Min- 
is, 23  L.R.A.(N.S.)  1003,  where  the  earlier 
cases  are  collected. 

Cases  relating  to  real  property  contracts 
of  construction  or  repair  are  excluded  as 
beyond  the  scope  of  this  note. 

As  appears  from  the  previous  notes  and 
the  decision  in  Sohmand  v.  Jandobt,  the 
cases  of  contracts  where  the  employer  is  to 
be  satisfied  have  been  dividea  into  two 
classes:  (1)  Those  where  his  satisfaction  is 
the  determining  feature,  and  (2)  those 
where  he  is  to  act  fairly  and  reasonably  in 
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157;  Sax  v.  Detroit,  G.  H.  &  M.  R.  Co.  125 
Mioh.  252,  84  Am.  St.  Rep.  572,  84  N.  W. 
314;  Teichner  y.  Pope  Mfg.  Co.  126  Mich. 
91,  88  N.  W.  1031 ;  Wood  Reaping  k  Mowing 
Idaeh.  Co.  ▼.  Smith,  50  Mich.  665,  45  Am. 
Rep.  57,  15  N.  W.  906;  Pierce  t.  Cooley, 
66  Mieh.  *652,  23  N.  W.  310;  Piano  Mfg. 
Co.  V.  EUis,  68  Mich.  101,  36  N.  W.  841; 
Piatt  V.  Broderick,  70  Mich.  577,  38  N.  W. 
579;  Isbell  r.  Anderson  Carriage  Co.  170 
Mich.  304,  136  N.  W.  457 ;  Tyler  v.  Ames,  6 
Lans.  280;  Beggs  v.  Fowler,  82  Mo.  599; 
Gwynn  v.  Hitchner,  67  N.  J.  L.  654,  52 
Ati.  997. 

Under  a  contract  requiring  an  employee 
to  Tender  flerriees  to  the  satisfaction  of  his 
employer,  the  question  of  whether  his  serv- 


ices were  satisfactory  was  for  the  employer, 
and  not  for  a  court  or  jury  to  decide. 

Koehler  t.  Buhl,  94  Mich.  496,  54  N.  W. 
157;  Sax  v.  Detroit,  G.  H.  &  M.  R.  Ca 
125  Mich.  252,  84  Anu  St.  Rep.  572,  84 
N.  W.  314;  Isbell  v.  Anderson  Carriage 
Co.  170  Mich.  304,  136  N.  W.  457;  Allen 
▼.  Mutual  Compress  Co.  101  Ala.  674,  14 
So.  362;  Bush  v.  Koll,  2  Colo.  App.  48,  29 
Pac.  919;  Zaleski  v.  Clark,  44  Conn.  218, 
26  Am.  Rep.  446;  Kendall  v.  West,  196 
lU.  221,  89  Am.  St.  Rep.  317,  63  N.  E.  683; 
Starkweather  v.  Emerson  Mfg.  Co.  132  Iowa, 
266,  109  N.  W.  719;  Inman  Mfg.  Co.  ▼. 
American  Cereal  Co.  124  Iowa,  737,  100 
N.  W.  860;  Hotchkiss  v.  Gretna  Ginnery  k 
Compress  Co.  36  La.  Ann.  517;  Brown  ▼• 
Foster,  113  Mass.  136,  18  Am.  Rep.  463; 


naking  a  decision  as  to  his  satisfaction.  In 
SOHiCANB  V.  jAifDOBF  the  court  considers  the 
contract  to  be  of  the  first  class. 

In  Diamond  t.  Mendelsohn,  132  N.  Y. 
Supp.  770,  where  the  contract  provided: 
"It  is  also  agreed  and  understood  that  said 
Jacob  Diamond  [plaintiff]  shall  perform  the 
duties  of  foreman  competently  and  energeti- 
cally, to  the  best  of  his  abilities  and  com- 
plete satisfaction  of  his  employers,"  the 
eourt  said:  "Under  this  contract  the  plain- 
tiff agreed  to  perform  his  duties  to  the  com- 
ple^  satisfaction  of  his  employers,  and  if 
he  failed  in  this  he  had  no  cause  of  action, 
even  though  he  was  discharged  before  the 
expiration  of  the  contract.  That  his  ser- 
vices were  not  satisfactory  to  his  employers 
is  made  plain  from  the  evidence  in  the  case. 
Under  those  circumstances,  the  defendants' 
motion  to  dismiss  the  complaint  should  have 
been  granted." 

So  in  Cressey  v.  International  Harvester 
Co.  206  Fed.  29,  it  was  held  that  the  em-, 
ployer  was  the  judge  whether  the  employee's 
work  was  profitable  or  whether  it  was  de- 
sirable that  it  be  continued,  where  the  con- 
tract provided  that  the  employer  might 
"terminate  the  agreement  at  any  time  for 
neglect  of  duty,  refusal  to  follow  instruc- 
tions, or  should  it  consider  second  party's 
work  unprofitable  or  undesirable,  in  which 
event  compensation  shall  cease  the  day  and 
date  the  agreement  is  terminated."  The 
court  considered  that  a  summary  discharge 
without  reason  ffiven  would  be  taken  as 
made  for  one  of  the  causes  mentioned  in  the 
contract. 

In  Schwartz  v.  Cohn,  129  N.  T.  Supp.  464, 
the  court,  in  reversing  a  judgment  against 
the  defendant  for  the  price  of  clothes  or- 
dered by  his  wife,  said:  "It  also  appeared 
that  the  plaintiffs  agreed  to  fit  and  make  the 
suit  to  the  'entire  satisfaction'  of  the  de- 
fendant's wif&  After  several  attempts  to 
fit  her,  it  was  sent  to  her  home.  After  there 
trying  it  on,  and  Ascertaining  that  it  did  not 
properly  fit,  she  promptly  returned  it,  and 
it  was  in  plaintiffs'  possession  at  the  time  of 
the  trial.  In  the  absence  of  any  testimony 
tending  to  show  that  the  defendant's  wife  in 
bad  faith  refused  to  accept  the  suit,  the 
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plaintiffs  cannot  recover  under  such  a  con- 
tract. Haehnel  v.  Trostler,  54  Misc.  262^ 
104  N".  Y.  Supp.  533." 

In  Isbell  V.  Anderson  Carriage  Co.  170 
Mich.  304,  136  N.  W.  457,  quoted  from  in 
ScHMAND  V.  jANDOBr,  the  court,  while  con- 
sidering the  contract  in  question  to  be  of 
the  first  class  referred  to  in  the  Schmand 
Case,  held  that  there  was  evidence  for  the 
jury  on  the  question  of  bad  faith,  although 
the  burden  of  showing  this  was  on  the  em- 
ployee; but  a  judgment  for  the  employee 
was  reversed  on  other  grounds. 

Bad  faith. 

Some  of  the  recent  cases  consider  the  ef- 
fect of  bad  faith  in  claiming  dissatisfaction. 

In  Lieberman  v.  Weil,  141  Wis.  635,  124 
K.  W.  262,  where  a  contract  of  employment 
of  a  traveling  salesman  provided  that  he 
"agrees  to  perform  his  services  to  the  satis- 
faction of  toe  parties  of  the  first  part,'*  the 
court,  in  affirming  a  judgment  for  the  em- 
ployee, said:  "It  is  conceded  that,  by  tbe 
terms  of  the  contract,  the  defendants  mieht 
discharge  the  plaintiff  if  they  were  dissatis- 
fied with  him,  and  that  it  was  immaterial 
whether  the  reasons  for  dissatisfaction  ex- 
isted in  fact  or  imagination.  But  the  'dis- 
satisfaction must  not  be  capricious  or  mer- 
cenary, nor  result  from  a  dishonest  design 
to  be  dissatisfied  in  any  event.  It  must  be 
real  and  in  good  faith.'  Parr  v.  Northern 
Electrical  Mfg.  Co.  117  Wis.  289,  93  N.  W. 
1103.  Other  cases  to  the  same  effect  are 
Manning  v.  School  Dist.  124  Wis.  84,  102  N. 
W.  356;  Exhaust  Ventilator  Co.  ▼.  Chicago, 
M.  ft  St.  P.  R.  Co.  66  Wis.  218,  67  Am.  Rep. 
257,  28  N.  W.  343.  The  jury  found  that  the 
defendants  did  not  in  jfood  faith  discharge 
the  plaintiff  because  his  services  were  un- 
satisfactory. There  is  a  very  considerable 
quantum  of  evidence  in  the  ease  to  support 
this  finding,  notwithstanding  the  fact  that 
the  defendants  on  the  trial  gave  entirely 
satisfactory  reasons  for  the  discharge.  The 
jury  evidently  believed  that  the  reasons  giv- 
en on  the  trial  were  not  the  ones  that  actu- 
ated the  defendants  in  making  the  dis- 
charge." See  also  Isbell  v.  Anderson  Car- 
riage Co.  supra. 
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Frary  v.  American  Rubber  Co.  52  Minn, 
264,  18  L.R.A.  644,  63  N.  W.  1166;  Gwynn 
V.  Hitchner,  67  N.  J.  L.  654,  52  Atl.  997; 
Taylor  v.  Ames,  6  Lans.  280;  Saxe  v.  Shu- 
bert  Theatrical  Co.  57  Misc.  620,  108  N.  Y. 
Supp.  683;  Brown  v.  Retsof  Min.  Co.  127 
App.  Div.  368,  111  N.  Y.  Supp.  594;  Wat- 
kins  V.  Napier,  44  Tex.  Civ.  App.  432,  98 
S.  W,  904. 

Stone,  J.,  delivered  the  opinion  of  the 
court : 
This  suit  was  begun  in  justice's  court  in 


the  city  of  Grand  Rapids.  It  was  appealed 
to  the  circuit  court,  where,  at  the  close  of 
tlie  plaintiff's  testimony,  a  verdict  was  di- 
rected for  the  defendant.  The  plaintiff  has 
brought  the  case  here  on  writ  of  error.  The 
sole  error  assigned  is  that  the  trial  court 
erred  in  directing  the  jury  as  follows: 
^'Gentlemen  of  the  jury,  I  am  going  to  direct 
a  verdict  in  this  case.  Plaintiff's  right  to 
recovery  depends  upon  a  contract  that  be 
made  with  the  defendant,  in  which  the  de- 
fendant reserved  the  right  to  discharge  the 
plaintiff   at   any   time   when   he   was   dis- 


In  the  insufficientlv  reported  case  of  Gins- 
berg V.  Friedman,  'l25  N.  Y.  Supp.  473, 
where  the  contract  provided  that  the  em- 
ployee should  design  cloaks  and  suits, 
'which  shall  at  all  times  be  to  the  satis- 
faction of"  the  defendant,  who  "shall  be  the 
sole  judge  thereof,"  the  court,  in  affirming 
a  judgment  for  the  employee,  who  claimed 
that  he  was  discharged  without  cause,  said 
that  the  defendant  contended  "that  he  was 
entitled  to  discharge  the  plaintiff  whenever 
he  chose,  because  of  the  provision  that  the 
work  was  to  be  done  to  his  satisfaction ;  but 
the  rule  is  clear,  as  laid  down  by  Mr.  Justice 
Seabury  in  Haehnel  v.  Trostler,  64  Misc. 
262,  104  N.  Y.  Supp.  533,  that  the  claim  of 
dissatisfaction  must  be  real  and  honestly 
urged,  and  not  a  mere  pretense." 

In  the  Haehnel  Case,  where  the  court  re- 
versed a  judgment  for  the  plaintiff,  who  was 
to  make  a  coat  for,  and  to  the  satisfaction 
of,  the  defendant,  on  the  ground  that  he 
contracted  to  satisfy  her  personal  taste,  it 
was  said  that  payment  could  not  be  avoided 
"when  the  claim  of  dissatisfaction  is  pre- 
tended, and  not  real,  or  when  it  is  shown  to 
foe  dishonestly  made." 

Recital  that  employee  desires  to  act  to  the 
satisfaction  of  the  employer. 

In  Heller  v.  Bodensiek,  81  Misc.  222,  142 
N.  Y.  Supp.  496,  where  the  contract  pro- 
vided :  "Whereas  the  parties  of  the  first  part 
are  desirious  of  securing  the  services  of  the 
party  of  the  second  part  as  general  manager 
for  the  wholesale  sales  department  of  the 
business  of  corsets,  bust  supporters,  bust 
and  hip  reducers;  and  whereas  the  party  of 
the  second  part  is  desirious  of  obtaining  and 
filling  such  position  to  the  satisfaction  of 
the  parties  of  the  first  part,"  the  court,  in 
reversing  a  judgment  for  the  defendant,  who 
Vad  discharged  the  plaintiff,  said  that  he 
YiAd  not  been  "cited  to  any  qase  which  goes 
to  the  extreme  extent  contended  for  by  re- 
spondent, of  holding  that  a  mere  casual  re- 
cital of  an  obvious  state  of  mind  of  the 
employee  converts  a  contract  of  absolute  em- 
ployment for  a  definite  time,  into  one  de- 
pendent upon  the  satisfaction  of  the  em- 
ployer with  the  work  of  the  employee." 

"In  a  successful  or  satisfactory  manner." 

In  Bridgeford  &  Co.  v.  Meagher,  144  Ky. 
479,  139  S.  W.  750,  where  the  contract  pro- 
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vided  that  B.  &   Company  will  guarantee 
M.  "a  steady  position  as  foreman  of  our 
molding   shop,  the   same   position   he  now 
holds,  for  a  term  of  three  years,  or  as  long 
as  he  performs  his  duties  in  a  successful  or 
satisfactory  manner,  provided"  B.  &  Com- 
pany are  in  existence,  at  a  salary  of,  etc., 
the  court,  in  approving  an  instruction  that 
the  words,  "in  a  successful  or  satisfactory 
manner,"  meant  that  the  employee  was  "to 
perform  his  work  as  foreman  in  a  good,  effi- 
cient,    and    workmanlike    manner,"    said: 
"There  is  a  line  of  cases  holding  that  where 
the  master  reserves  the  right  to  discharge 
the  servant  if  his  services  are  not  'satisfac- 
tory,' he  may  do  so  without  any  other  cause 
or  reason  than  the  mere  fact  that  he  is  not 
satisfied   with  him   or   his   service.     Other 
cases  hold  that  under  such  a  contract  the 
master,  in  discharging  the  servant  before  the 
term  ends,  must  in  good  faith  be  dissatis- 
fied, and  that  if  he  is  in  good  faith  dissat- 
isfied with  the  services  of  the  employee,  he 
may  discharge  him  before  the  contract  term 
has    expired,    although    in    fact    no    valid 
ground  for  the  discharge  exists.     ...    In 
nearly  all  of  the  cases  where  the  right  of 
the  employer  to  discharge  the  employee  if 
'his  services  are  not  satisfactory   is  recog- 
nized, the  contracts  of  employment  expressly 
and  unconditionally  conferred  upon  the  em- 
ployer this  power,  and  there  was  no  lan- 
guage in  the  contract  limiting  arbitrary  au- 
thority, or  manifesting  a  purpose  to  protect 
the  employee  during  the  term   if  he  was 
capable  and  trustworthy  and  performed  his 
duties  in  an  efficient  and  workmanlike  man- 
ner. And  if  this  contract  read  that  appellant 
reserved    the    right    to    discharge    appel- 
lee whenever  his  services  were  not  satisfac- 
tory to  it,  or  when  he  did  not  give  satisfac- 
tion, there  could  be  found  ample  authority 
to   supnort'  the   proposition  that  appellant 
might  nave  discharged  appellee  before  the 
expiration  of  the  term,  if  it  was  not  in  good 
faith  satisfied  with  the  manner  in  which  he 
performed  his  duties,  although  he  may  have 
discharged  them  in  an  efficient  or  workman- 
like   manner.     .    .     .    But    this    rule,    al- 
though well  established  and  supported   by 
the  great  weight  of  authority,  ought  not  to 
be  extended  to  embrace  contracts  that  do 
not  fall  strictly  within  its  scope,  and,  as 
this  contract  may  by  its  terms  be  taken  out 
of  the  class  to  which  other  contracts  giving 
i  to  the  employer  the  right  to  discharge  witli- 
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satisfied.  That  is  a  question  entirely  for 
the  defendant,  as  the  courts  have  held;  and 
so,  under  the  contract,  as  I  view  the  case, 
the  only  question  in  issue  is:  Was  the 
plaintiff  discharged  because  the  defendant 
was  dissatisfied?  The  plaintiff  testifies  that 
that  was  the  reason  assigned  by  the  defend- 
ant at  the  time,  and  there  is  no  testimony  to 
the  contrary." 

Plaintiff  was  an  expert  candy  maker. 
On  or  about  June  6,  1911,  he  noticed  in 
the  Confectioner's  Journal  an  advertisement 
inserted  by  defendant  for  a  candy  maker. 


Plaintiff  was  at  that  time  residing  at 
Springfield,  Massachusetts.  He  answered 
defendant's  advertisement  by  letter,  in 
which  he  stated,  in  substance,  that  he  was 
willing  to  go  to  Grand  Rapids  on  a  week's 
trial,  provided  his  transportation  was  paid, 
and  if  he  was  not  satisfactory  to  defendant, 
the  latter  was  to  pay  plaintiff  whatever  he 
wanted  to  for  that  week,  and  plaintiff  would 
then  pay  his  own  transportation  back.  His 
wages,  if  he  was  hired,  were  to  be  $25  to 
$35  a  week,  according  to  the  place.  Defend- 
ant replied  to  this  letter,  saying  that  he 


out  cause  belong,  we  are  not  disposed  to 
hold  it  applicable.  When  it  was  entered 
into,  appellee  was  holding  the  same  posi- 
tion guaranteed  to  him  by  the  contract.  He 
had  informed  appellant  that,  as  it  was 
about  to  convert  its  establishment  into  a 
nonunion  plant,  he  could  not  remain  in  its 
employment  unless  some  satisfactory  ar- 
rangement was  made  by  which  he  would  be 
insured  permanent  employment.  Following 
this  declaration  of  appellee,  and  as  an  in- 
ducement for  him  to  remain  in  its  employ- 
ment, it  prepared  the  contract  in  question. 
.  .  .  The  situation  of  the  parties  at  the 
time  it  was  entered  into  may  also  be  looked 
to  in  arriving  at  their  intention  as  expressed 
in  the  contract,  and  when  the  conditions 
surrounding  them  are  considered,  it  is  man- 
ifest that  it  was  not  contemplated  by  either 
that  one  might  arbitrarily  and  without  good 
cause  terminate  the  contract." 

In  Caldwell  Mill.  Co.  v.  Snively,  78  Kan. 
556,  96  Pac  943,  where  a  contract  employ- 
ing a  broker  to  sell  flour  for  three  years 
provided:  "However,  at  any  time  the  said 
party  ef  the  second  part  would  be  unable  to 
represent  the  business  or  cause  it  to  be  rep- 
resented in  a  satisfactory  manner,  then  said 
parties  of  the  first  part  would  be  released 
from  this  article  of  ajsfreement,  to  be  decided 
by  disinterested  parties  whether  said  party 
of  the  second  part  has  properly  represented 
the  interests  of  the  said  parties  of  the  first 
part,"  the  court,  in  afiirming  a  judgment  for 
the  employee,  said,  referring  to  the  refusal 
by  the  court  of  instructions  tendered  by  the 
employer:  "These  instructions  are  based 
upon  the  theory  that  whenever  the  plaintiff 
was  unable  to  represent  the  business  of  the 
defendants  to  their  entire  satisfaction,  of 
which  their  say-so  was  final,  their  obliga- 
tions under  the  contract,  ipso  facto ^  ceased. 
The  purpose  and  purport  of  the  contract  is 
quite  different.  By  the  terms  of  the  con- 
tract plaintiff  was  employed  without  sal- 
ary, and  with  no  allowance  for  traveling  or 
other  expenses,  for  a  definite  term  of  three 
years,  as  a  promoter  of  the  defendants' 
trade  in  fiour,  in  an  extensive  territory 
where  they  had  but  two  customers.  If  he 
failed  to  secure  any  business,  he  would  lose 
both  his  time  and  his  expenses.  If  he  suc- 
ceeded in  any  degree,  the  measure  of  his 
success  was  the  measure  of  his  compensa- 
tion,— ^he  would  get  a  commission  based  on 
the  amount  of  sales,  by  whomsoever  actuallv 
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made,  in  the  territory  during  the  term  of 
employment.  He  might  lose  time  and  ex- 
penses in  the  fore  part  of  the  term,  and 
have  a  rich  income  in  the  latter  part  there- 
of. The  defendants  took  no  chances.  If  no 
trade  was  secured,  the  effort  cost  them 
nothing;  and  if  plaintiff  succeeded,  they  got 
what  they  desired  at  the  expense  of  a  small 
commission.  In  making  the  contract,  an  at- 
tempt was  made  by  a  provision  for  arbitra- 
tion to  provide  a  method  of  discharging  the 
plaintiff  at  the  defendants'  option.  The  con- 
tract was  drawn  by  the  defendants'  man- 
ager, and  the  provision  for  arbitration, 
through  ignorance  of  the  necessary  provi- 
sion or  other  cause,  was  perhaps  not  suffi- 
ciently specific  to  become  effective.  The 
contract,  however,  viewed  in  connection  with 
its  purpose  and  the  circumstances  under 
which  it  was  made,  is  sufficient  to  negative 
the  construction  put  upon  it  by  these  re- 
quested instructions,  ih^t.,  that  the  defend- 
ants were  released  from  the  contract  at  any 
time  they  felt  dissatisfied  with  the  plain- 
tiff's services,  or  when  they  so  informed 
him."  And  it  was  also  held  that  the  con- 
tract was  not  annulled  "by  the  statement  in 
a  letter  from  the  employer  to  the  employee, 
'that  your  business  has  been  very  unsatis- 
factory to  us  in  the  extreme,'  when  the  em- 
ployer thereafter  continued  to  fill  and  ship 
orders  sent  by  the  employee,  and  to  pay  him 
commissions  thereon  in  accordance  with  the 
terms  of  the  contract." 

While  without  the  scope  of  this  note,  ref- 
erence may  be  here  made  to  Independent  L. 
Ins.  Co.  V.  Williamson,  152  Ky.  818,  154 
S.  W.  409,  where  the  contract  of  employ- 
ment provided  that  the  company  "reserves 
the  right  to  cancel  this  contract  at  any 
time  for  misconduct,  or  for  the  violation  of 
any  clause  thereof,  inattention  to  business, 
or  for  any  infraction  of  the  lOiles  of  the 
company,  as  to  all  of  which  the  company 
shall  be  the  final  judge."  It  was  held  that, 
while  breach  of  the  conditions  by  the  em- 
ployee was  a  prerequisite  to  his  discharge, 
on  such  a  breach  occurring,  the  employer's 
right  to  discharge  became  conclusive,  al- 
though to  the  court  or  the  jury  the  breach 
did  not  appear  sufficient  to  justify  the  dis- 
charge. 

For  a  ease  on  the  purchase  of  information 
to  be  paid  for  if  it  should  be  satisfactory 
to  the  promisor,  see  McCrimmon  v.  Mur- 
ray, 43  Mont.  457,  117  Pac.  73.      B.  B.  B. 
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was  looking  for  a  high-class  man  who  could 
make  a  good  line  of  satin  finish  goods, 
ohocolates,  and  counter  goods,  take  charge 
of  a  retail  shop  with  two  or  three  assist- 
ants, paying  good  wages  and  steady  posi- 
tion. Plaintiff  responded  to  this  letter  on 
June  9th,  stating:  "There  is  no  doubt 
of  me  not  being  able  to  make  your  goods, 
providing  you  have  the  tools  and  help,  to 
your  satisfaction;  if  1  do  say  so  myself,  I 
am  considered  one  of  the  quickest  workers 
in  the  candy  line." 

As  a  result  of  this  correspondence,  the 
defendant  sent  the  plaintiff  his  transporta- 
tion, and  the  latter  came  to  Grand  Rapids, 
and  commenced  work  for  defendant  the 
Monday  after  the  4th  of  July.  At  the  close 
of  the  first  week,  and  after  some  discussion 
relating  to  wages,  it  was  finally  agreed 
that  plaintiff  slLOuld  remain  for  $30  a  week« 
Ihere  was  some  delay  about  a  writt^i  con- 
tract, but  finally  defendant  had  one  pre- 
pared, and  it  was  signed  November  9,  1911, 
by  both  parties.  It  related  back  to  July 
1st.  In  the  meantime  plaintiff  had  moved 
his  family  to  Grand  Rapids.  The  written 
contract  was  put  in  evidence,  and  was  as 
follows : 

This  agreement,  made  this  9th  day  of 
November,  1911,  by  and  between  Ohas.  S. 
Jandorf,  of  the  city  of  Grand  Rapids,  Kent 
county,  Michigan,  party  of  the  first  part, 
and  A.  F.  Schmaud,  a  candy  maker  of  the 
same  place,  party  of  the  second  part: 

1.  The  said  party  of  the  second  part  shall 
enter  into  the  services  of  said  Chas,  S.  Jan- 
dorf as  a  eandy  maker  for  him  in  his  busi* 
ness  of  catering  and  confectionery,  for  the 
period  of  one  year  from  and  after  the  1st 
day  of  July,  1911,  subject  to  the  general 
control  and  to  the  satisfaction  of  said  Chas. 
S.  Jandorf. 

2.  That  the  said  candy  maker  shall  de- 
vote the  whole  of  his  time,  attention,  and 
energies  to  the  performance  of  his  duties  as 
such  candy  mi^er,  and  shall  not,  either 
directly  or  indirectly,  alone  or  in  partner- 
ship, be  connected  with  or  concerned  in  any 
other  business  or  pursuit  whatever,  dur« 
ing  the  said  term  of  one  year. 

3.  The  said  candy  maker  shall,  subject 
to  the  control  of  and  to  the  satisfaction  of 
Chas.  S.  Jandorf,  perform  all  of  his  duties 
as  a  candy  maker,  and  shall  serve  said  first 
party  diligently  and  according  to  his  best 
ability  in  all  respects. 

4.  The  fixed  salary  of  said  candy  maker 
shall  be  the  sum  of  thirty  ($30)  dollars  per 
week  for  each  and  every  week  of  said  year, 
payable  by  the  said  first  party  weekly,  at 
the  end  of  each  week,  or  on  the  first  day 
of  the  succeeding  week. 

5.  When  the  said  candy  maker  has  com- 
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;)Ioted  one  year's  services  from  July  1, 
1011,  he  is  to  be  entitled  to  two  weeks' 
vacation  with  one  week's  pay. 

In  witness  whereof  the  parties  to  these 
presents  have  hereunto  set  their  hands  the 
day  and  year  first  above  written. 

Chas.  S.  Jandorf. 

A.  F«  Schmand. 

Plaintiff  continued  to  woik  under  this 
contract  until,  in  the  month  of  January, 
1912,  he  was  discharged  by  the  defendant. 
It  appears  by  the  testimony  of  the  plaintiff 
that  defendant  found  more  or  less  fault 
with  his  work;  that  as  early  as  July  and 
August  defendant  complained  that  plain- 
tiff made  too  many  goods ;  that  in  December 
he  complained  that  plaintiff  made  some 
chocolates  too  hard,  and  that  he  was  giving 
his   (defendant's)   "specials"  away. 

Another  witness  offered  on  behalf  of 
plaintiff  testified  that  he  heard  defendant 
complain  of  the  plaintiff's  work  at  least 
on  two  occasions. 

The  plaintiff's  final  testimony,  on  eross- 
examination,  upon  the  subject  of  his  dis- 
charge, was  as  follows: 

I  was  sworn  in  justice  court.  When  Mr. 
Jandorf  dischax^d  me,  he  said  that  my 
work  was  not  satisfactory  to  him.  I  did 
testify  in  justice  court  that  Jandorf  said, 
"I  don't  want  you  any  more." 

Q.  Didn't  you  answer  the  question  just 
exactly  as  I  have  read  it?  This  is  the 
question:  "When  he  got  ready  to  dis- 
charge you,  he  told  you  that  your  work  was 
not  satisfactory,"  to  which  you  answered 
these  three  words:  "He  did;  correct." 
Wasn't  that  your  testimony  in  justice  court? 

A.  I  may  have  said  that;  yes.  I  don't 
say  I  didn't  say  that.  I  may  have  said  it; 
yes.  I  may  have  said  that.  I  said  he  did, 
and  I  says,  "That  is  corn  ct." 

Q.  Then  Mr.  Jandorf  did  tell  you  that 
your  work  was  not  satisfactory? 

A.  Well,  I  tell  you,  he  may — 

Q.  Just  answer  the  question,  please. 

Plaintiff's  attorney:  Just  a  minute.  He 
does  not  understand  the  question. 

The  Court:  He  wants  to  know  if,  at  the 
time  he  discharged  you,  he  told  you  your 
work  was  not  satisfactory? 

A.  He  told  me,  "I  don't  want  yon  any 
more,"  and  I  asked  why,  and  ho  says, 
"Why,  your  work  ain't  satisfactory."  He 
had  complained  to  me  several  times  before, 
and  told  me  my  work  was  not  satisfactory. 

Upon  redirect  examination  he  testified: 
"That  must  have  been  between  the  0th  and 
15th,  somewhere  around  there.  It  was  at 
the  time  I  was  let  out;  that  was  when  he 
discharged  me.  I  don't  know  what  I  was 
getting  discharged   for." 
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It  is  the  contention  of  the  plaintiff  that 
there  wae  no  evidence  showing  that  defend- 
ant was,  in  good  faith,  dissatisfied  with 
plaintiff,  and  that  this  was  the  reason  for 
his  discharge,  and  that  the  inferences  to 
be  drawn  from  the  testimony  were  for  the 
jury. 

He  further  contends  that  the  trial  eoiirt 
should  have  construed  the  contract  as  re- 
quiring the  plaintiff  to  perform  his  duties  as 
a  candy  maker  in  good,  efficient,  and  work- 
manlike manner,  and  should  not  have  con- 
strued it  as  it  was  construed  in  the  charge, 
as  authorizing  a  discharge  when  defendant 
was  dissatisfied,  and  was  in  error  in  further 
ruling  that  the  question  of  disaatisfaetion 
w«s  entirely  for  the  defendant. 

On  the  other  hand,  the  defendant  daims 
that,  under  the  contract  in  the  case,  the 
right  of  the  defendant  to  discharge  the 
plaintiff  whenever  his  work  was  not  satis- 
factory to  the  defendant  is  well  settled  in 
this  state. 

We  think  that  the  questions  here  pre- 
sented can  be  determined  under  our  own  de- 
dsioBB,  and  that  it  will  not  be  necessary 
to  cite  cases  outside  of  this  state,  as  con- 
tracts of  this  character  have  been  frequently 
before  our  eourts. 

In  the  case  of  Wood  Reaping  ft  Mowing 
Mach.  Co.  V.  Smith,  50  Mich.  665,  46  Am. 
Rep.  67,  16  N.  W.  906,  decided  in  1883, 
which  involved  the  sale  of  a  machine  where 
there  was  a  warranty  by  the  vendor,  and 
a  stipulation  exacted  by  the  purchaser  that 
the  contract  should  be  of  no  effect,  unless 
the  machine  worked  to  his  satisfaction. 
Chief  Justice  Graves,  speaking  for  this 
court,  made  the  following  concise  statement 
of  the  rules  of  construction  which  should 
be  applied  in  such  cases,  as  follows:  "The 
cases  where  the  parties  provide  that  the 
promisor  is  to  be  satisfied,  or  to  that  effect, 
are  of  two  classes;  and  whether  the  partic- 
ular case  at  any  time  falls  within  the  one 
or  the  other  must  depend  on  the  special 
circumstances,  and  the  question  must  be 
one  of  construction.  In  the  one  class  the 
right  of  decision  is  completely  reserved  to 
the  promisor,  and  without  being  liable  to 
disclose  reasons  or  account  for  his  course, 
and  a  right  to  inquire  into  the  grounds  of 
his  action  and  overhaul  his  determination 
is  absolutely  excluded  from  the  promisee 
and  from  all  tribunals.  It  is  sufficient  for 
the  result  that  he  willed  it.  The  law  re- 
gards the  parties  as  competent  to  contract 
in  that  manner,  and  if  the  facts  are  suffi- 
cient to  show  that  they  did  so,  their  stipu- 
lation is  the  law  of  the  ease.  The  prom- 
isee is  excluded  from  setting  up  any  claim 
for  remuneration,  and  is  likewise  debarred 
from  questioning  the  grounds  of  decision  on 
the  part  of  the  promisor,  or  the  fitness  or  I 
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propriety  of  the  decision  itself.  The  cases 
of  this  class  are  generally  such  as  involve 
the  feelings,  taste,  or  sensibility  of  the 
promisor,  and  not  those  gross  considera- 
tions of  operative  fitness  or  mechanical 
utility  which  are  capable  of  being  seen  and 
appreciated  by  others.  But  this  is  not 
always  so.  It  sometimes  happens  that  the 
right  is  fully  reserved  where  it  is  the  chief 
ground,  if  not  the  only  one,  that  the  party 
is  determined  to  preserve  an  unqualified 
optiMi,  and  is  not  willing  to  leave  his  free- 
dom of  choice  exposed  to  any  contention  or 
subject  to  any  contingency.  He  is  resolved 
to  permit  no  right  in  anyone  else  to  judge 
for  him,  or  to  pass  on  the  wisdom  or  un- 
wisdom, the  justice  or  injustice,  of  his  ac- 
tion. Such  is  his  will.  He  will  not  enter 
into  any  bargain  except  upon  the  condition 
of  reserving  the  power  to  do  what  others 
might  xegard  as  unreasonable.  The  follow- 
ing cases  sufficiently  illustrate  the  instances 
of  the  first  class;  Gibson  v.  Cranage,  39 
Mich.  49,  33  Am.  Rep.  351;  Taylor  r.  Brew- 
er, 1  Maule  ft  S.  290,  21  Revised  Rep.  831 ; 
McCarren  v.  McNulty,  7  Gray,  139  j  Brown 
V.  Foster,  113  Mass.  186,  18  Am.  Rep.  463; 
Zaleski  v.  Olark,  44  Conn«  218,  26  Am.  Rep. 
446;  Rossiter  v.  Cooper,  23  Yt.  622;  Hart 
V.  Hart,  22  Barb.  606;  Tyler  v.  Ames,  6 
Lans.  280.  In  the  other  class  the  promisor 
is  supposed  to  undertake  that  he  will  act 
reasonably  and  fairly,  and  found  his  deter- 
mination on  grounds  which  are  just  and 
sensible,  and  from  thence  springs  a  neces- 
sary implication  that  his  decision  in  point 
of  correctness,  and  the  adequacy  of  the 
grounds  of  it,  are  open  considerations  and 
subject  to  the  judgment  of  judicial  triers; 
Among  the  cases  applicable  to  this  class 
are  Daggett  v.  Johnson,  49  Vt.  345,  and 
Hartford  Sorghum  Mfg.  Co.  v.  Brush,  43 
Vt.  528.  To  which  of  these  classes  does 
this  case  belong?  The  answer  is  not  diffi- 
cult. The  facts  are  very  distinct.  The 
plaintiff's  own  evidence  is  cogent  that  the 
defendant  was  extremely  shy,  and  would 
enter  into  no  arrangement  except  upon  the 
terms  of  doing  as  he  liked  about  keeping 
the  machine  after  testing  it.  His  mind  was 
fixed  immovably  that  no  chance  should  be 
left  to  force  the  article  upon  him,  unless 
he  finally  chose  to  take  it;  and  the  special 
stipulation  was  specifically  drawn  and  exe- 
cuted to.  meet  this  purpose,  and  thereby  in- 
duce the  defendant  to  concur  in  an  arrange- 
ment. Had  it  been  the  intention  that  he 
should  be  liable  in  case  the  performance 
of  the  machine  were  such,  in  the  opinion  of 
a  jury,  as  to  deserve  his  approval,  it  would 
have  been  quite  unnecessary  to  get  up  the 
special  writing.  The  original  printed  war- 
ranty would  have  answered  the  purpose. 
The  transaction  was  one  belonging  to  the 
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first  class,  and  the  circuit  judge  was  mis- 
taken in  deeming  it  otherwise/' 

The  above  case  has  been  followed  by  many 
others,  and  the  doctrine  therein  stated  and 
recognized.  Koehler  v.  Buhl,  94  Mich.  496, 
500,  54  N.  W.  157,  159. 

In  the  case  last  cited  Chief  Justice  Hooker 
said:  "It  is  settled  law  that,  where  a 
person  contracts  to  do  work  to  the  satis- 
faction of  his  employer,  the  employer  is  the 
judge,  and  the  question  of  the  reasonable- 
ness of  his  judgment  is  not  a  question  for 
the  jury." 

The  last-mentioned  case  is  followed  and 
approved  in  Sax  v.  Detroit,  6.  H.  &  M.  R. 
Co.  125  Mich.  252,  84  Am.  St.  Rep.  572, 
84  N.  W.  314.  On  page  256  of  125  Mich., 
in  the  opinion,  this  court  said:  ''Under  the 
contract  alleged  and  proved,  the  defendant 
had  the  right  to  terminate  the  employment 
whenever  the  plaintiff  did  not  perform  his 
duties  to  the  entire  satisfaction  of  the  de- 
fendant. Under  the  rule  as  settled  in  this 
state,  the  reasons  for  or  justice  of  the  de- 
fendant's satisfaction  cannot  be  inquired 
'  into," — citing  many  cases  in  this  and  other 
states.  See  also  Pierce  ▼.  Cooley,  56  Mich. 
552,  23  N.  W.  310;  Piano  Mfg.  Co.  v.  Ellis, 
68  Mich.  101,  102,  85  N.  W.  841,  842. 

In  the  case  last  mentioned  the  written 
contract  relied  upon  read  as  follows:  "We 
hereby  agree  to  let  Peter  Ellis  have  the 
sample  piano  binder,  1885,  at  same  price 
that  Mr.  Rheam  has  his  for,  and  the 
binder  is  to  do  good  work  and  give  satis- 
faction ;  and,  if  not,  the  said  Ellis  is  to  pay 
for  use  of  same."  It  was  held  that  the 
agreement  that  the  binder  was  to  do  good 
work  and  give  satisfaction  embraced  inde- 
pendent conditions,  and  unless  the  binder 
gave  satisfaction  to  Mr.  Ellis,  as  well  as 
doing  good  work,  he  was  not  obliged  to 
keep  and  pay  for  the  machine.  The  same 
rule  is  applied  and  the  same  cases  followed 
in  Piatt  V.  Broderick,  70  Mich.  677-680, 
38  N.  W.  579. 

In  the  recent  case  of  Isbell  ▼.  Anderson 
Carriage  Co.  170  Mioh.  304,  136  N.  W. 
457,  Justice  Steere  very  clearly  points  out 
the  distinction  between  the  two  classes  of 
cases  in  the  following  language:  "In 
nuiny  cases  of  this  nature  which  have  been 
before  various  tribunals,  there  is  recognized 
two  quite  well-defined  classes, — one,  where 
the  personal  taste,  feeling,  sensibility,  fancy, 
or  individual  judgment  of  the  party  to  be 
satisfied  are  especially  involved;  the  other, 
where  mechanical  utility  or  operative  fit- 
>  ness,  in  relation  to  which  some  standard 
is  available,  is  bargained  for.  In  the  for- 
mer class  the  authorities  preclude  disputing 
the  propriety  or  reasonableness  of  the  de- 
claration of  dissatisfaction  on  the  part  of 
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the  individual  entitled  to  exercise  it.  It 
is  said  to  be  with  him  purely  a  personal 
matter  of  which  he  is  made  the  sole  judge. 
It  being  his  right  to  say  whether  he  is  sat- 
isfied or  not,  it  cannot  be  left  to  another 
to  say  that  he  ought  to  be  satisfied.  In 
the  latter  class  of  cases  the  authorities  are 
more  conflicting."  This  is  the  same  dis- 
tinction that  was  pointed  out  by  Chief 
Justice  Graves  in  the  case  first  above  cited. 

We  do  not  hesitate  to  say  that  the  con- 
tract in  the  instant  case  falls  within  the 
first  class  mentioned.  Here  the  contract 
contained  independent  provisions.  It  is 
clear  and  explicit  in  its  terms.  Ha<i  it 
been  the  intention  that  the  contract  should 
continue  in  case  plaintiff  should  "perform 
all  of  his  duties  as  a  candy  maker,  and 
shall  serve  said  first  party  diligently  and 
according  to  his  best  ability  in  all  respects," 
it  would  have  been  quite  unnecessary  to 
have  added  the  clause,  as  to  the  satisfactidh 
of  the  defendant,  and  it  would  then  have 
been  a  question  for  a  jury  whether  plain- 
tiff had  performed  his  contract  or  not.  To 
give  the  "satisfaction"  clause  any  force,  it 
must  refer  to  the  mental  condition  of  the 
defendant,  and  not  to  the  mental  condition 
of  a  court  or  jury.  We  think  that  the 
construction  of  the  contract  by  the  circuit 
judge  was  the  correct  one.  Whatever  of 
apparent  hardship  there  may  be  in  such  a 
contract,  it  was  one  of  the  parties'  own 
making.  As  was  said  by  Justice  Steere  in 
the  Isbell  Case:  "If  parties  voluntarily 
assume  the  obligations  and  hazards  of  a 
satisfaction  contract,  their  legal  rights  are 
to  be  determined  and  adjudicated  according 
to  its  provisions.  It  is  elementary  that 
courts  cannot  make  contracts  for  parties, 
nor  relieve  them  of  the  consequences  of 
their  contracts,  however  ill  advised." 

In  this  case  there  is  no  claim  that  the 
parties  did  not  fully  understand  the  terms 
of  the  contract,  and  in  fact  it  was  made  in 
pursuance  of  the  correspondence  leading  up 
to  it. 

The  claim  of  the  plaintiff  that  the  defend- 
ant did  not  find  fault  with  his  work,  and 
that  there  is  no  evidence  of  defendant's  dis- 
satisfaction, is  not  supported  by  the  record ; 
the  testimony  of  the  plaintiff  and  his  wit- 
nesses ( in  the  aspect  most  favorable  to  ^^he 
plaintiff)   showing  the  contrary. 

The  defendant  not  only  found  fault  with 
the  plaintiff's  work,  but  the  record  would 
warrant  us  in  saying  that  he  had  reasonable 
cause  to  be  dissatisfied, — ^a  point,  however, 
which  it  is  not  necessary  for  us  to  pass 
upon. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  Circuit  Court  is  i^fiirnie4« 
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SOPHIA  CLEVELAND,  Appt., 

V. 

PINE  BLUFF  ARKANSAS  RIVER  RAIL- 

WAY. 

(—  Ark.  — ,  164  S.  W.  191.) 

Carrier  »  riding  on  hand  car  —  custom 
^  liability. 

The  custom  of  a  section  foreman  of  a 
railroad  company  for  several  years  to  per- 
mit persons  to  ride  on  hand  cars  after 
working  hours,  contrary  to  the  rules  of  the 
company,  and  without  the  knowledge  of  its 
officers,  does  not  give  a  person  so  carried 
the  rights  of  a  passenger,  so  as  to  permit 
him  to  recover  as  such  in  case  of  injurv 
through  collision  between  the  car  on  which 
he  is  riding  and  another  car. 

(February  17,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

Statement  by  Hart,  J. : 

Appellant  instituted  this  suit  against  ap- 
pellee to  recover  damages  for  injuries  re- 
ceived by  her  while  riding  upon  one  of  ap- 
pellee's hand  cars  on  its  line  of  railroad. 
The  facts  shown  by  the  appellant  and  her 
witnesses   are   substantially    as    follows: 

Appellant  was  a  midwife,  and  had  been 
nursing  the  wife  of  A.  S.  Desha,  a  section 
foreniian  on  appellee's  line  of  railroad.  On 
the  day  she  was  injured,  she  was  at  Mr. 
Desha's  house,  and,  deciding  to  return  home, 
Mr.  Desha  had  the  section  hands  bring  out 
the  hand  car  and  take  her  home  on  it.  She 
started  home  on  the  hand  caf  with  thj  sec- 
tion hands  a  short  time  after  dark.  On  the 
way  home,  a  motor  car  which  was  being  run 
on  appellee's  line  of  railroad  ran  into  the 
hand  car  and  severely  injured  appellant. 
Several  witnesses  testified  that  it  was  the 
custom  of  people  living  in  the  neighborhood 
to  ride  upon  the  hand  car,  and  that  this  cus- 
tom had  been  in  existence  for  over  eight 
years.  They  said  after  work  hours  the  peo- 
ple in  the  neighborhood  would  ride  on  the 
hand  cars  in  going  to  lodges,  to  festivals, 
and  to  other  places  for  their  own  pleasure 
and  business.  Another  witness  stated  that 
this  custom  prevailed  to  the  extent  that  the 
hand  car  was  used  for  this  purpose  during 
any  hour  of  the  day  or  niglit.    Most  of  the 


testimony,  however,  was  to  the  effect  that  it 
was  so  used  after  work  hours.  Another 
witness  testified  that  on  a  few  occasions  he 
had  hired  the  hand  car  to  go  to  places  upon 
his  own  business. 

The  testimony  for  appellee  is  substantial- 
ly as  follows:  Appellee  had  owned  and  con- 
trolled the  railroad  in  question  for  about 
five  years.  The  road  was  a  branch  road  of 
the  St.  Louis  Southwestern  Railway  Com- 
pany, and  was  some  15  miles  long.  The 
hand  cars  were  for  the  use  of  the  section 
foremen  and  their  crews.  The  railroad  com- 
pany had  a  rule  for  the  operation  of  the 
hand  cars  by  section  foremen,  and  this  rule 
was  in  force  at  the  time  appellant  was  in- 
jured. This  rule  provides  that  the  hand 
cars  must  be  pushed  with  care,  and  m^st 
not  be  used  except  in  service  of  the  com- 
pany, without  special  authority  from  the 
roadmaster  or  assistant  roadmaster,  and  no 
one  is  allowed  to  ride  upon  the  hand  car 
except  employees  in  the  performance  of 
duty,  unless  authorized  by  written  order, 
and  section  foremen  are  to  keep  the  hand 
cars  locked  or  so  secured  that  they  cannot 
be  moved,  not  to  be  used  on  Sunday  ex- 
cept for  inspection  of  track  and  in  case  of 
necessity.  •  When  obliged  to  run  hand  cars 
after  dark,  a  red  light  must  be  displayed. 
It  was  also  against  the  rules  to  permit  a 
hand  car  to  be  sent  out  after  working  hours, 
except  on  the  business  of  the  company. 
The  superintendent  and  his  assistant,  the 
roadmaster  and  his  assistant,  all  testified 
that  they  had  never  authorized  any  section 
foreman  to  use  a  hand  car  at  night  or  after 
work  hours,  and  that  they  did  not  know  of 
them  having  been  so  used.  The  roadmaster 
testified  that  he  was  accustomed  to  go  over 
the  road  in  question,  and  spent  one  night 
on  it  about  once  a  month ;  that  during  these 
trips  he  had  never  heard  the  hand  cars  run- 
ning at  night,  and  did  not  see  them  being 
used  contrary  to  the  rules  of  the  company. 

A.  S.  Desha,  the  section  foreman,  testi- 
fied: "I  was  familiar  with  the  rules  con- 
cerning the  use  of  hand  cars,  and  knew  that 
I  had  no  authority  to  use  the  hand  car,  or 
to  permit  it  to  go  out  on  the  track  after 
working  hours.  Such  use  would  be  a  vio- 
lation of  the  rules,  unless  it  was  for  the 
company's  business.  The  working  hours  arc 
from  7  to  6.  I  sent  her  (appellant)  home 
on  the  night  in  question  on  the  hand  car 
just  for  courtesy,  and  to  accommodate  her. 
I  had  no  authority  from  any  of  the  officers 
over  me  to  take  the  car  out  that  night." 

The  testimony  of  appellant  shows  that  the 


Note.  —  The  question  as  to  the  liability 
of  a  railroad  company  for  injury  to  one 
riding  on  hand  car  is  treated  at  page  427 
of  the  note  to  St.  Louis,  I.  M.  &  S.  R.  Co. 
44  L.R.A.(N.S.) 


V.  Jones,  37  L.R.A.(N.S.)  418,  covering  tho 
general  subject  of  the  liability  of  a  railroad 
company  for  injury  to  -one  wrongfully  on 
train  by  collusion  with  an  employee. 
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•tation  agent  knew  that  the  people  in  the 
neighborhood  were  accustomed  to  ride  on 
the  hand  cars  aiter  working  hours,  and  the 
testimony  on  the  part  of  appellee  showed 
that  the  station  agent  had  no  control  over 
the  use  of  the  band  cars.  Other  evidence 
will  be  referred  to  in  the  opinion. 

The  jury  returned  a  verdict  for  appellee, 
and  to  reverse  the  judgment  rendered  appel- 
lant prosecutes  this  appeaL 

Mr.  A.  H.  Rowell  for  appellant. 

Messrs.  Samuel  H.  IVest  and  Bridges 
A  IVooIridge,  for  appellee: 

The  hand  car  was  being  used  not  for  any 
business  of  the  company,  but  in  direct  vio- 
lation of  its  rules,  and  for  the  sole  pur- 
pose of  accommodating  the  appellant,  and 
for  the  private  business  of  Desha,  the  sec- 
tion foreman,  and  defendant  was  not  liable. 

Houston,  C.  A.  ft  X.  R.  Co.  v.  Boiling, 
50  Ark.  395,  27  L.R.A.  190,  43  Am.  St.  Rep. 
38,  27  S.  W.  492;  Sweeden  v.  Atkinson 
Improv.  Co.  93  Ark.  397,  27  L.B.A.(K.S.) 
124,  125  S.  W.  439;  Chicago,  St.  P.  M.  & 

0.  R.  Co.  V.  Bryant,  13  C,  C.  A.  249,  27 
U.  S.   App.  681,  65  Fed.  969;   St.   Louis, 

1.  M.  &  S.  R.  Co.  V.  Jones,  96  Ark.  558, 
37  L.R.A.(N.S,)  418,  132  S.  W,  636;  St. 
Louis  Southwestern  R.  Co.  v.  Harvey,  75 
C.  C.  A.  536,  144  Fed.  806;  Russell  v.  Ore- 
gon Short  Line  R.  Co.  83  C.  C.  A.  618,  155 
Fed.  22. 

Appellant  was  a  trespasser,  but  if  not  a 
trespasser,  a  volunteer,  and  in  either  case 
the  railway  company  ^owed  her  no  duty 
except  not  to  injure  her  after  her  perilous 
position  was  actually  discovered,  if  injury 
could  have  been  prevented  by  the  exercise 
of  ordinary  care. 

Burns  v.  St.  Louis  Southwestern  R.  (^o. 
76  Ark.  10,  88  S.  W.  824;  St.  Louis  South- 
western R.  Co.  V.  Bryant,  81  Ark.  368,  99 
S.  W.  693;  Adams  v.  St.  Louis,  I.  M.  ft 
S.  R.  Co.  83  Ark.  300,  103  S.  W.  725 ;  Sher- 
man V.  Chicago,  R.  I.  ft  P.  R.  Co.  93  Ark. 
24,  123  S.  W.  1182;  St.  Louis,  I.  M.  ft  S. 
R.  Co.  V.  Watson,  97  Ark.  560,  134  S.  W. 
049;  St.  Louis,  L  M.  ft  S.  R.  Co.  v.  Hum- 
bert, 101  Ark.  532,  142  S.  W.  1122; 
Graysonia-Nashville  Lumber  Co.  v.  Carroll, 
29  Ark.  L.  Rep.  661;  Yazoo  ft  M.  Valley 
R.  Co.  V.  Kern,  99  Ark.  584,  138  S.  W.  988. 

Hart,  J.,  delivered  the  opinion  of  the 
court: 

The  instructions  of  the  court  took  away 
from  the  jury  every  question  of  fact  ex- 
cept that  based  upon  the  doctrine  of  dis- 
covered peril,  and  this  action  of  the  court 
is  assigned  as  error  by  counsel  for  appellant. 
The  undisputed  evidence  shows  that  the  rail- 
road company  did  not  operate  its  hand  cars 
for  the  carriage  of  passengers,  and  that  the 
44  L.RJi.(N.S.) 


rules  of  the  company  forbade  their  me  for 
that  purpose.    It  is  conceded  by  counsel  for 
appellant  that  a  person  taking  a  ride  on  the 
hand  car  with  the  foreman's  assent  merely 
could  not  be  regarded  as  a  passenger,  and 
that  under  such  circumstances  the  presump- 
tion would  be  that  he  was  not  legally  a  pas- 
senger.   Counsel  insists,  however,  that  such 
presumption  may  be  rebutted  by  showing 
such  a  general  and  continuous  custom  of  the 
section  foreman  in  allowing  persons  to  ride 
upon  the  hand  car  at  would  be  notice  to  the 
railroad  company.    In  other  words,  counjMl 
for  appellant  concedes  that  the  section  fore- 
man had  no  power  whatever  as  to  the  trans- 
portation of  pcwsengers,  and  that  the  rules 
of  the  company  forbade  him  to  carry  them 
on  the  hand  car,  but  he  claims  that,  under 
the  particular  facts  of  this  case,  the  rule  was 
abrogated  l^  the  general  custom  of  the  peo- 
ple in  the  neighborhood  riding  upon  the  cars 
by  the  permission  of  the  section  foreman, 
and  that  the  railroad   company   had  con- 
structive knowledge  of  that  fact,  and  that, 
under  the  facts  proved  by  appellant,  the 
appellee  was   liable   for  the   injuries   sus- 
tained by  her.    We  cannot  agree  with  him 
in  his   contention.     Appellee  had  been   in 
possession  and  control  of  the  road  for  a 
period  of  five  years,  and  only  evidence  of 
what  had  been  done  while  it  had  control  of 
the  road  is  competent  in  this  oaae.    The  evi- 
dence fthowB  that  during  the  time  appellee 
had  operated  the  road,  its  section  foremen, 
as  an  accommodation,  had  been  accustomed 
to  invite  and  to  allow  people  living  in  the 
neighborhood  to  ride  with  them  on  the  hand 
cars,  and  had  often  used  such  cars  to. take 
their  families  and  neighbors  up  and  down 
the   track   on   business    and   for   pleasure. 
This  was  done  without  the  authority  of  the 
railroad  company,  and  was  against  its  rules. 
There  is  no  evidence  to  show  tiiat  it  ever 
came  to  the  attention  of  the  company's  offi- 
cers who  had  control  over  such  matters,  and 
the  physical  evidence  of  such  use  waa  not 
sufficient  to  impart  knowledge  thereof  to  the 
railroad  company.    It  ia  true  one  witness 
testified  that  he  had  on  two  or  three  occa- 
sions hired  the  section  foreman  to  carry 
him  up  and  down  the  road  on  business,  but 
it  is  not  shown  that  any  of  the  officers  hav- 
ing charge  of  the  operation  of  the  railroad 
knew  of  this  fact.    The  other  testimony  on 
the  subject  only  goes  to  the  extent  of  show- 
ing that  people  living  in  the  neighborhood 
were  accustomed  to  ride  up  and  down  on 
the  railroad  with  the  section  foreman  for 
business  or  pleasure,  and  that  this  was  done 
principally   after   work  hours.     The   road- 
master  was  accustomed  to  spend  one  night 
during  the  month  on  this  branch  line  of 
railroad,  but  he  says  he  did  not  know  of  this 
custom,    and   did   not   hear   the   hand  car 
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running  up  and  down  the  road  during  the 
time  he  waa  there.  Therefore  we  do  not 
tliink  that  the  testimony  is  sufficient  to 
show  that  the  railroad  company  had  con- 
sented to  the  use  of  its  hand  cars  for  the  car- 
riage of  passengers,  and  that  its  officers  in 
charge  of  the  operation  of  the  road  had 
knowledge  of  the  fact  that  its  hand  cars 
were  used  for  such  purposes.  Rathbone  v. 
Oregon  R.  Co.  40  Or.  225,  66  Pac.  909,  11 
Am.  Neg.  Rep.  138;  2  Hutchinson,  Carr.  § 
1000;  3  Hutchinson,  Carr.  §  1205. 

The  case  of  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Caraway,  77  Ark.  405,  91  S.  W.  749,  and 
other  like  cases,  are  relied  upon  by  counsel 
for  appellant  to  sustain  his  position.  We 
do  not  think  the  doctrine  there  announced 
has  a.  J  application  to  the  facts  of  the  pres- 
ent case.  The  court  was  discussing  the  lia- 
bility of  the  master  to  his  servant.  The 
rule  is  well  settled  that,  if  the  master  di- 
rects an  appliance  to  be  used  for  some  pur- 
pose other  than  for  which  it  was  originally 
intended,  he  puts  it  in  the  same  position  as 
if  he  had  originally  furnished  it  for  that 
purpose.  But  the  fact  that  it  has  been 
diverted  to  a  new  use  will  not  render  the 
master  liable  if  that  diversion  occurred 
without  his  knowledge  or  consent.  A  quali- 
fication to  this  rule  is  admitted  in  cases 
where  it  appears  customary  for  employees 
to  put  the  appliance  to  a  new  use,  and  the 
master  knows  of  this  custom.  See  1  La- 
batt.  Mast.  &  S.  §  28.  So  the  rule  has  be- 
come settled  that,  when  the  master  permits 
a  custom  to  become  established  by  which  an 
appliance  is  put  to  a  secondary  use,  he  is 
equally  liable  as  in  the  case  of  a  primary 
one.  Besides,  in  the  case  of  the  Arkansas 
&  L.  R.  Co.  V.  Sain,  90  Ark.  278,  22  L.R.A. 
(N.S.)  910,  119  S.  W.  669,  the  court  said: 
"If  the  company  permits  persons  to  go  upon 
its  premises  or  its  cars  for  the  purpose  last 
above  indicated,  such  persons  are  not  tres- 
passers, but  licensees.  They  are  not,  how- 
ever, upon  the  company's  platform  or  car 
'to  welcome  the  coming  or  speed  the  part- 
ing guest,'  in  the  sense  of  the  law,  and  are 
therefore  nothing  more  nor  less  than  bare 
licensees.  To  bare  licensees  railroad  com- 
panies owe  no  affirmative  duty  of  care;  for 
such  licensees  take  their  license  with  its 
concomitant  perils.  [Citing  cases.]  A  cus- 
tom upon  the  part  of  a  railroad  company, 
however  long  continued,  to  permit  people 
to  go  upon  its  cars  merely  for  the  purpose 
of  meeting  or  seeing  incoming  passengers, 
hut  not  for  the  purpose  of  rendering  them 
any  assistance,  does  not  constitute  those 
who  go  upon  the  cars  in  pursuance  of  such 
custom  anything  more  than  naked  licensees. 
They  are  not  licensees  upon  invitation,  but 
simply  by  passive  permission.  An  invita- 
tion upon  the  part  of  the  company  is  im- 
44  L.RJl,(N,B.) 


plied  where  one  goes  upon  its  cars  to  ren- 
der some  needed  assistance  to  passengers, 
for  the  reason  that  such  service  to  the  pas- 
sengers is  considered  to  be  in  the  interest 
of  the  company  as  well.  Little  Rock  h  Ft. 
S.  R.  Co.  v.  Lawton,  66  Ark.  428,  16  L.R.A. 
434,  29  Am.  St.  Rep.  48,  18  S.  W.  543,  2  Am. 
Neg.  Cas.  148." 

Therefore  the  only  duty  that  appellee 
owed  appellant  under  circumstances  of  this 
case  was  to  exercise  reasonable  care  not  to 
injure  her  after  her  presence  on  the  track 
was  discovered.  We  have  not  deemed  it 
necessary  to  abstract  the  evidence  on  this 
point.  It  is  sufficient  to  say  that  it  was 
oonfiicting,  and  the  question  was  properly 
submitted  to  the  jury  under  the  instructions 
of  the  court,  and  a  verdict  was  rendered  in 
favor  of  appellee. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  will  be  affirmed. 
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MELCHIOR  WHISE,  Appt., 
v. 

ESTHER  WHISE,  Respt. 

(—  Nev.  — ,  181  Pac.  967.) 

New    trial  »  divorce  »  leaving    state 
after  decree. 

1.  A  new  trial  of  a  divorce  cause  cannot 
be  granted  on  the  ground  of  newly  discov- 
ered evidence  because  plaintiff,  who  camo 
into  the  state  just  long  enough  before  be- 
ginning the  suit  to  acquire  the  necessary 
residence,  leaves  the  state  immediately  after 
the  decree  is  rendered,  since  the  evidence 
merely  tends  to  impeach  his  testimony  as  to 
the  bona  fides  of  his  residence. 

Same  —  newly  discovered  evidence  — 
sufficiency. 

2.  A  new  trial  will  not  be  granted  for 

"Sole,  —  Effect  of  immediate  departure 
from,  state  after  procuring  divorce. 

Upon  the  general  question  of  impeaching 
decree  of  divorce  renaered  in  another  state, 
on  the  ground  of  non residence  or  domicil 
of  pers9n  in  whose  favor  it  was  granted,  see 
note  to  Sanunons  v.  Pike,  23  L.R.A.(N.S.) 
1264. 

As  to  character  of  residence  essential  to 
give  jurisdiction  in  divorce  proceedings,  see 
notes  to  Bcchtcl  v.  Bechtel,  12  L.R.A.(N.S.) 
1100,  and  Winans  v.  Winans,  28  L.R.A. 
(N.S.)  992. 

Research  has  disclosed  only  one  case — 
Reeves  v.  Reeves,  24  S.  D.  435,  25  L.RJL. 
(X.S.)  574,  123  N.  W.  869— which  has 
passed  upon  the  question  whether  a  new 
trial  should  be  granted,  or  a  decree  of  di- 
vorcH*  set  aside,  upon  the  sole  ground  that 
after  the  rendition  of  the  decree  the  plain- 
tiff immediately  loft  the  state  and  took  up 
44 
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newly  discovered  evidence,  unless  it  is  such 
as  to  render  a  diiFercnt  result  probable  on 
a  retrial  of  the  cause. 

(May  3,   1913.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Waslioe  County 
granting  defendant  permission  to  amend  her 
notice  of  motion  for  new  trial  in  an  action 
for  a  divorce.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Huskey  &  Springer,  for  appel- 
lant: 

A  notice  of  intention  to  move  for  a  new 
trial  (or  a  motion  for  a  new  trial  in  those 
states  where  the  motion,  and  not  the  notice, 
of  intention  must  be  filed)  cannot  be 
amended  after  time  for  filing,  by  adding 
any  new  ground  or  any  ground  not  germare 
to  the  grounds  contained  in  the  original,  ex- 
cept in  those  states  where  a  statutory  ex- 
ception is  made  of  the  ground  of  newly  dis- 
covered evidence. 

Packer  v.  Doray,  98  Cal.  316,  33  Pac.  118; 
Sullivan  v.  Helena,  10  Mont.  134,  25  Pac. 
94;  Fussellmau  v.  Wabash  R.  Co.  139  Mo. 
App.  198,  122  S.  W.  1137;  Brinton  v. 
Thomas,  138  Mo.  App.  64,  119  S.  W.  1016; 
Mt.  Vernon  Bank  v.  Porter,  148  Mo.  176, 
49  S.  W.  982;  Mirrielees  v.  Wabash  R.  Co. 
103  Mo.  470,  63  S.  W.  718;  Hesse  v.  Seyp, 
88  Mo.  App.  66;  Saxton  Nat.  Bank  v.  Ben- 
nett, 138  Mo.  494,  40  S.  W.  97;  Rice  v. 
Folsom,  32  Okla.  496,  122  Pac.  236;  Blue 
Creek  Land  &  Live  Stock  Co.  v.  Anderson, 
35  Utah,  61,  99  Pac.  444;  Re  McDonnell, 
197  Mass.  252,  83  N.  E.  075;  Cincinnati, 
S:.  0.  &  T.  p.  R.  Co.  V.  Barr,  6  Ky.  L.  Rep. 
450;  Dutton  v.  Seevcrs,  89  Iowa,  302,  56 
>f.  W.  398;  Perry  v.  Eaves,  4  Kan.  App.  26, 
45  Pac.  718. 


Messrs.  Mack,  Green,  Brown,  &  lleer, 

for  respondent: 

The  court  has  the*power  to  permit  an 
amendment  to  a  notice  of  intention  to  move 
for  a  new  trial  already  filed,  and  to  relieve 
the  moving  party  from  his  default  in  failing 
to  specify  the  ground  of  newly  discovered 
evidence,  when  such  evidence  is  discovered 
after  the  notice  of  intention  to  move  for  a 
new  trial  was  filed  and  served. 

Sherman  v.  Southern  P.  Co.  31  Nev.  285, 
102  Pac.  257;  Clark  v.  Rauer,  2  Cal.  App. 
259,  83  Pac,  291;  Snelling  v.  Darrell,  17 
Ga.  141 ;  Moore  v.  Ulra,  34  Ga.  665;  Girardey 
V.  Bessman,  62  Ga.  654 ;  Lunsford  v.  Sutton, 
3  Ga.  App.  94,  59  S.  E.  334;  Mann  v,  Talla- 
poosa Street  R.  Co.  99  Ga.  117,  24  S.  E. 
871 ;  Robert  Portner  Brewing  Co.  v.  Cooper, 
116  Ga.  171,  42  S.  E.  408,  12  Am.  Neg.  Rep. 
227;  McLeod  v.  Morris,  120  Ga.  756,  48  S.  E. 
188;  Tifton,  T.  &  G.  R.  Co.  v.  Chastain,  122 
Ga.  250,  60  S.  E.  105;  Southern  R.  Co.  v. 
Hixon,  136  Ga.  150,  68  S.  E.  1100;  Sowden 
V.  Craig,  20  Jowa,  477;  Spears  v.  Mt.  Ayr, 
06  Iowa,  721,  24  N.  W.  504;  State  ex  rel. 
Stewart  v.  Anderson,  —  Iowa,  — ,  80  N.  W. 
430;  Hawk  v.  Mulhall,  133  Iowa,  695,  110 
N.  W.  1026;  Lincoln  v.  Beckman,  23  Neb. 
677,  37  N.  W.  593;  Houston  v.  Kidwell,  83 
Ky.  301 ;  Million  v.  Million,  31  Ky.  L.  Rep. 
1156,  104  S.  W.  768;  Seagrave  v.  Hall,  10 
Ohio  C.  Ct.  395,  6  Ohio  C.  D.  497;  State 
ex  rel.  Barnes  v.  Kimes,  30  Ohio  C.  C.  403; 
Jung  v.  Theo.  Hamm  Brewing  Co.  95  Minn. 
367,  104  N.  W.  233;  Gullion  v.  Travcr,  64 
Neb.  61,  89  N.  W.  404;  Bunker  v.  Taylor, 
10  S.  D.  526,  74  N.  W.  450;  Day  v.  Good- 
man, —  Tex.  — ,  17  S.  W.  475;  Kreclsheimer 
v.  Nelson,  31  Wash.  406,  72  Pac.  72 ;  Preble 
V.  Bates,  37  Fed.  772;  Furlong  v.  Reid,  12 
Ont.   Pr.   Rep.   201;    Vary   v.  Muirhead,   2 


his  residence  in  another  state,  thereby  sub- 
jecting his  testimony  as  to  liis  bona  fide 
residence  in  tlie  state  to  an  inference  of 
falsity  and  perjury.  In  that  case  it  was 
held  that  a  accrcc  of  divorce  would  no't  be 
set  aside  upon  the  ground  that  the  plaintiff, 
within  a  dav  or  tw«  after  procuring  a  di- 
vorce, left  tne  state  and  ^hereafter  resided 
in  another  state. 

It  seems,  however,  that  the  fact  that  .'i 
plaintiff  leaves  the  state  immediately  after 
obtaining  a  decree  of  divorce  is  a  circum- 
stance which,  taken  in  connection  with  otli- 
er  suspicious  circumstances,  may  be  suffi- 
cient to  lead  an  appellate  court  to  reverse 
a  finding  that  the  plaintiff  has  established 
a  bona  fide  residence  in  the  state.  Smith  v. 
Smith,  7  N.  D.  404,  75  X.  W.  783.  The  plain- 
tiff in  that  case  had  come  into  the  state 
solely  to  attend  the  trial  for  divorce,  and 
Immediatelv  after  the  close  of  the  trial,  re 
turned  to  his  work  in  another  state,  hav- 
ing previously  been  in  the  state  only  foi 
44  L.RA.(N.§.) 


seven  days,  under  circumstances  indicating 
that  he  intended  to  establish  only  a  tem- 
porary residence  for  the  purpose  of  obtain- 
ing a  divorce;  and  it  was  held  that  a  find- 
ing that  he  had  obtained  a  bona  fide  resi- 
dence in  the  state  could  not  be  sustained. 

Also  in  the  case  of  Com.  v.  Kendall,  162 
Mass.  221,  38  N.  E.  504,  a  criminal  action 
for  adultery,  in  which  the  defendant  set 
up  as  a  defense  a  decree  of  divorce  granted 
to  him  in  South  Dakota,  it  was  held  that 
the  fact  that  the  defendant  left  tliat  state 
four  months  after  obtaining  his  divorce,  and 
never  resided  there  afterward,  considered  in 
connection  with  other  suspicious  circum- 
stances, such  as  application  for  a  divorce 
at  the  earliest  possible  date  after  going  to 
the  state,  migl^t  lead  to  a  conclusion  that 
the  defendant  had  not  established  a  bona 
fide  residence  in  the  state,  although  he  had 
purcliaaed  and  sold  during  his  stay  there 
a  hotel  and  also  a  candy  business. 

R,  E.  H. 
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U.  C.  Q.  B.  O.  S.  121;  Inch  v.  Flewelling, 
29  N.  B,  570;  29  Cyc.  958. 

McCarran,  J.,  delivered  the  opinion  of 
the  court: 

In  this  case  Melchior  Whise  instituted  an 
action  for  divorce  against  Esther  Whise  in 
tlie  district  court  of  the  second  judicial  dis- 
trict. The  case  was  tried  by  the  court  on 
the  8th  day  of  June,  1911,  judgment  was 
rendered  in  favor  of  the  plaintiff,  appellant 
herein,  and  on  June  20,  1911,  a  decree  of  di- 
vorce was  granted  to  the  plaintiff  on  the 
ground  of  extreme  cruelty. 

By  order  of  court,  as  appears  from  the 
statement  on  appeal,  the  time  in  which  for 
defendant  to  file  her  notice  of  intention  to 
move  for  a  new  trial  was  extended,  and  on 
August  5,  1911,  within  the  time  allowed  by 
the  court,  the  defendant,  through  her  attor- 
neys, filed  her  first  and  original  notice  of 
intention  to  move  for  a  new  trial. 

The  notice,  as  filed  August  5th,  is  set  out 
in  full  in  the  statement  on  appeal,  and  is 
based  upon  three  separate  grounds,  to  wit: 
First,  insufficiency  of  the  evidence  to  justify 
the  decision  of  the  court;  .  .  .  second, 
that  said  decision  is  against  the  law;  and, 
third,  errors  of  law  occurring  at  the  trial 
and  excepted  to  by  the  defendant. 

Ihe  matter  seems  to  have  rested  in  abey- 
ance until  the  13th  day  of  December,  1911, 
on  which  date,  and  after  the  expiration  of 
the  time  allowed  by  the  court  for  filing  the 
notice  of  intention,  the  defendant  filed  no- 
tice of  motion  for  an  order  permitting  her 
to  amend  the  former  notice  by  adding  a 
new  ground  thereto,  to  wit:  "Fourth,  new- 
ly discovered  evidence  material  for  the  de- 
fendant, which  she  could  not  with  reasonable 
diligence  have  discovered  and  produced  at 
the  trial." 

The  hearing  of  the  motion  for  permission 
to  amend  was  had  and  determined  on  the 
Ist  day  of  April,  1912.  At  the  conclusion 
of  the  hearing  the  court  made  the  order 
granting  defendant  permission  to  amend  her 
original  notice  of  intention  by  adding  the 
fourth  ground,  i.  e.,  newly  discovered  evi- 
dence. The  plaintiff,  having  resisted  the 
motion  to  amend  in  the  court  below,  and 
having  entered  his  exception,  comes  hero  on 
appeal  from  the  order  granting  defendant 
the  right  to  amend. 

The  time  in  which  defendant,  respondent 
herein,  should  have  filed  her  notice  of  inten- 
tion to  move  for  a  new  trial,  had  unques- 
tionably expired,  but  having  previously  filed 
her  original  notice  of  intention  within  the 
time  allowed,  tl:e  question  is:  Was  it  abuse 
of  discretion,  in  view  of  the  showing  made, 
to  permit  her  to  file  as  an  amendment,  a 
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fourth   ground,    namely,    newly    discovered 
evidence? 

Section  3163  of  the  Code,  in  the  light  of 
which  this  case  must  be  considered  (Cut- 
ting's Comp.  Laws ) ,  sets  forth :  "The  court 
may,  in  furtherance  of  justice,  .  .  .  upon 
such  terms  as  may  be  just,  and  upon 
payment  of  costs,  relieve  a  party  or  his  legal 
representatives  from  a  judgment,  order,  or 
other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect."  This  is  in  the  nature  of 
a  remedial  statute;  its  object  was  to  relieve 
litigants  who,  through  some  inadvertence, 
such  as  is  common  to  mankind,  might  be 
deprived  of  a  hearing  upon  the  merits, 
through  their  unintentional  failure  to  bring 
themselves  within  a  rule.  Statutes  such  as 
this  were  intended  to  relieve  the  harshness 
of  rigid  form  by  applying  the  flexibility  of 
discretion.  The  various  text  writers  and 
many  of  the  recent  decisions  dwelling  on  the 
subject  of  remedial  statutes  have  expressed 
themselves  as  favoring  very  liberal  construc- 
tion on  the  application  of  such  statutes. 
Lewis's  Sutherland,  Stat.  Constr.  §  717; 
Black,  Constr.  k  Interpretation  of  Laws,  p. 
311. 

This  court,  in  the  case  of  Sherman  v. 
Southern  P.  Co.  31  Nev.  290,  102  Pac.  259, 
speaking  through  Mr.  Justice  Sweeney,  said : 
'It  seems  clear  to  us  that  the  legislature  of 
Nevada,  in  passing  this  remedial  statute, 
had  in  mind  the  necessity  of  having  a  pro- 
vision wherein,  in  proper  cases,  upon  a 
proper  showing  of  excusable  neglect,  sur- 
prise, mistake,  or  inadvertence,  in  the  inter- 
ests of  justice,  and  that  a  full  determination 
of  litigants'  rights  should  be  received,  trial 
courts  should,  in  proper  cases,  be  permitted 
to  grant  relief  by  giving  a  further  extension 
of  time  to  counsel  thus  aggrieved,  if  prop- 
erly applied  for." 

In  considering  decisions  of  the  various 
courts  on  subjects  bordering  upon  the  one 
under  consideration,  we  find  none  that  have 
gofie  so  far  as  has  this  court  in  the  case 
of  Sherman  v.  Southern  P.  Co.,  supra.  The 
advanced  and  liberal  policy  of  the  court,  as 
expressed  in  that  case,  is  supported  in  other 
well-considered  decisions,  and  gives  the  true 
expression  to  the  fact  that  the  first  place 
to  secure  judicial  reform  is  from  the  bench 
itself.  In  fact,  we  believe  it  is  and  should 
be  the  trend  of  modern  law  that  in  matters 
of  procedure  and  pleading,  where  the  inter- 
ests of  justice  demand,  the  court  should 
have  full  power  to  disregard  technicalities 
minutely  prescribed  by  statute,  and  should 
be  invested  with  authority  throughout  all 
of  a  proceeding  to  ignore  any  excusable 
neglect  or  inadvertence  or  defect,  where  such 
may  arise  or  exist  without  affecting  the  ma- 
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terial  rights  of  the  parties.  This  power, 
however,  should  only  be  exercised  where  the 
showing  clearly  justifies,  and  it  is  that  ques- 
tion, as  applicable  to  the  case  at  bar,  that 
we  will  now  consider. 

In  the  Sherman  Case,  supra,  the  affidavit 
of  the  attorney  for  the  moving  party  sets 
forth  such  things  as  would  most  properly 
entitle  the  court  to  grant  the  relief  prayed 
for.  There  were  the  uncontradicted  facts  of 
pressing  and  urgent  business,  and  the  serious 
illness  of  the  wife  of  the  attorney  for  the 
moving  party.  Together  with  that  there 
was  manifest  diligence  displayed  on  the  part 
of  the  attorney  by  proper  motion  in  the  dis- 
trict court.  This,  together  with  the  show- 
ing made,  indicated  clearly  inadvertence  and 
excusable  neglect;  but  in  the  case  under 
consideration  there  is  no  showing  that 
would  indicate  either  surprise,  inadvertence, 
or  excusable  neglect,  and  what  is  more  the 
record  indicates  a  lack  of  diligence  in  press- 
ing the  original  motion  to  a  hearing.  The 
notice  of  motion  to  amend  reads  as  follows: 

"Melchior    Whise    and    Messrs.    Huskey    & 

Springer,  His  Attorneys: 

You  will  please  take  notice  that  on  Satur- 
day, the  3d  day  of  December,  1911,  at  the 
hour  of  10  o'clock  a.  m.  of  said  day,  or  as 
soon  thereafter  as  counsel  can  be  heard,  de- 
fendant will  move  the  court  for  an  order 
permitting  defendant  to  amend  her  notice  of 
motion  of  intention  to  move  for  a  new  trial, 
filed  and  served  herein  on  the  5th  day  of 
August,  1911,  by  inserting  in  said  notice  the 
following  fourth  and  additional  groimd  upon 
which  said  motion  will  be  made,  to  wit: 
"Newly  discovered  evidence  material  for  the 
defendant,  which  she  could  not  with  reason- 
able diligence  have  discovered  and  produced 
at  the  trial." 

Said  motion  will  be  made  upon  the  ground 
that,  since  the  said  notice  of  intention  to 
move  for  a  new  trial  was  filed  and  served 
herein,  the  plaintiff,  Melchior  Whise,  has 
left  the  state  of  Nevada  and  returned  to  the 
city  of  Chicago,  state  of  Illinois,  and  has 
there  resumed  his  residence  and  the  prac- 
tice of  his  profession,  and  that  the  said 
city  of  Chicago  is  now  the  permanent  resi- 
dence of  the  said  plaintiff,  and  that,  At  the 
trial  of  the  above-entitled  action,  said  plain- 
tiff testified  that  he  had  taken  up  his  per- 
manent residence  at  the  city  of  Reno,  and 
intended  to  remain  in  said  city  of  Reno, 
state  of  Nevada,  in  the  permanent  practice 
of  his  profession  here,  and  tliat  the  fact 
that  shortly  after  the  judgment  in  this  case 
was  rendered,  tlie  said  plaintiff  returned  to 
the  city  of  Chicago,  whicli  had  been  liis 
liome  within  six  months  and  two  days  prior 
to  the  commencement  of  his  action,  sliows 
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that  he  did  not  take  up  his  residence  in  the 
city  of  Reno,  state  of  Nevada,  in  good  faith, 
for  the  purpose  of  becoming  a  permanent 
resident,  and  that  his  tcstimonv  in  that  be- 
half  was  false,  and  that  the  fact  of  the 
plaintiff's  return  and  resumption  of  his  resi- 
dence and  the  permanent  practice  of  his  pro- 
fession in  the  city  of  Chicago,  state  of  Illi- 
nois, could  not  be  known  to  defendant  at 
tlie  time  of  the  filing  and  service  of  inten- 
tion to  move  for  a  new  trial,  and  that  the 
failure  to  include,  among  the  grounds  of 
such  motion,  the  newly  discovered  evidence 
herein  referred  to,  constitutes  excusable 
neglect  on  the  part  of  the  defendant.    .    .    . 

The  affidavit  of  George  S.  Brown,  one  of 
the  attorneys  for  the  moving  party,  filed  in 
support  of  the  motion,  sets  forth  the  sub- 
stance of  plaintiff's  testimony  at  the  tn^l, 
relative  to  his  residence  and  his  intention  of 
residence,  and  further  sets  forth,  in  sub- 
stance, that  the  testimony  of  Wliise  given 
at  the  trial,  relative  to  his,  intention  of 
making  Reno  his  permanent  residence,  was 
false,  and  that  his  having  moved  from  the 
state  and  taken  up  the  practice  of  his  pro- 
fession in  the  city  of  Chicago  is  indicative 
of  its  falseness. 

In  her  motion  to  amend  it  will  be  ob- 
served that  the  respondent  used  the  follow- 
ing words:  "The  fact  that  shortly  after 
the  judgment  in  this  case  was  rendered  the 
plaintiff  returned  to  the  city  of  Chicago, 
which  had  been  his  home  within  six  months 
and  two  days  prior  to  the  commencement 
of  tliis  action,  shows  that  the  plaintiff  did 
not  take  up  his  residence  in  the  city  of 
Reno,  state  of  Nevada,  in  good  faith,  for  the 
purpose  of  becoming  a  permanent  resident, 
and  that  his  testimony  in  that  behalf  was 
false."  The  fact,  if  it  be  a  fact,  that  Whise 
moved  from  the  state  of  Nevada  after  the 
rendition  of  a  judgment  and  the  filing  of  the 
decree,  could  not,  we  think,  be  consrdered  as 
newlv  discovered  evidence  that  would  af- 
feet  the  material  issues  of  the  case.  Resi- 
dence is  a  matter  of  intention,  and  has  been 
irenerally  so  held.  Both  parties  to  this  ac- 
tion had  submitted  themselves  to  the  juris- 
diction of  the  trial  court,  in  which  court 
there  had  been  a  trial  and  determination  of 
all  of  the  issues,  and  at  the  conclusion  of 
the  controversy  either  party  had  the  right 
to  go  wherever  he  or  she  saw  fit.  Moreover, 
the  act  or  acts  of  appellant  in  moving  to 
another  state  after  the  termination  of  the 
litigation  could,  at  best,  be  only  considered 
as  impeachment  of  his  testimony  given  at 
tlie  trial  of  the  case,  and  then  an  impeach- 
ment l)v  inference  onlv.  In  fact,  as  shown 
from  the  motion  itself,  the  defendant  seeks 
only  to  use  such  evidence  for  the  purpose  of 
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impeaching  the  testimony  of  the  plaintiff, 
Whise,  at  the  trial. 

By  a  strong  line  of  authorities  it  has  been 
held  that,  where  newly  discovered  evidence 
could  serve  only  the  purpose  of  impeach- 
ment, it  will  not  constitute  grounds  that 
will  warrant  the  court  in  granting  a  new 
trial.  If,  from  the  nature  of  the  evidence 
that  the  moving  party  seeks  to  rely  upon, 
as  disclosed  by  their  motion  and  affidavits, 
it  is  apparent  no  purpose  can  be  served 
other  than  the  impeachment  of  the  testi- 
mony of  an  adversary,  or  a  witness  of  the 
adverse  party,  a  new  trial  should  not  be 
granted,  unless  the  testimony  of  the*  wit- 
ness sought  to  be  impeached  was  so 
important  to  the  issue,  and  the  evidence  im- 
peaching the  witness  so  strong  and  convinc- 
ing, that  a  different  result  must  necessarily 
follow.  It  follows  that  an  amendment  by 
inserting  the  new  ground  of  newly  discov- 
ered evidence,  offered  after  the  time  had 
expired,  should  not  be  permitted,  where  the 
evidence  that  might  be  offered  by  reason  of 
the  amendment  could  not  warrant  the  court 
in  granting  a  new  trial. 

Newly  discovered  evidence,  to  have  any 
weight  in  the  consideration  of  a  trial  court, 
must  be  material  or  important  to  the  mov- 
ing party.  Evidencie  on  a  matter  collateral 
to  the  issue  is  seldom  grounds  for  a  new 
trial,  and  it  is  not  sufficient  that  the  new 
evidence,  had  it  been  offered  in  the  trial, 
might  have  changed  the  judgment.  It  must 
be  sufficiently  strong  to  make  it  probable 
that  a  different  result  would  be  obtained 
in  another  trial.  The  new  evidence  must  be 
of  a  decisive  and  conclusive  character,  or  at 
least  such  as  to  render  a  different  result 
reasonably  certain. 

The  evidence  sought  to  be  relied  upon  in 
this  instance,  the  nature  of  which  was  set 
forth  in  the  motion  and  the  affidavits,  was 
clearly  for  the  purpose  of  impeachment  only. 
It  was  not  such  as  should  or  would  render 
a  different  result  probable  on  a  retrial  of  the 
case.  Kence  there  would  be  no  material 
rights  lost  to  the  moving  party  by  denying 
tlie  motion  to  amend,  in  that  the  evidence 
to  be  introduced  by  reason  of  the  amend- 
ment could  avail  tlie  moving  party  nothing, 
and  the  proposed  amendment  would  serve 
no  purpose.  On  the  other  hand,  the  granting 
of  the  motion  might  work  great  annoyance 
to  the  adverse  party,  and  woulcj  be  sure  to 
result  in  delay  and   involved  litigation. 

Had  the  motion  to  amend  been  made  with- 
in reasonable  time,  and  been  supported  by  a 
showing  clearly  indicating  inadvertence,  sur- 
prise, or  excusable  neglect,  and  had  there 
been  a  manifestation  of  due  diligence  ot  the 
moving  parties,  and  had  the  nature  of  the 
evidence  sought  to  be  relied  upon  been  sncli 
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as  would  warrant  the  court  in  entertaining 
it  in  furtherance  of  their  motion  for  a  new 
trial,  the  court  might,  in  the  light  of  the 
decision  of  this  court  in  the  Sherman  Case, 
supra,  have  permitted  the  amendment.  But 
in  this  case,  as  indicated  by  the  motion  and 
by  the  several  affidavits  in  support  thereof, 
all  of  these  essential  elements  were  lacking, 
and  we  think  that  it  was  an  abuse  of  discre- 
tion on  the  part  of  the  trial  court  to  permit 
the  amendment  after  the  time  had  expired, 
in  view  of  the  showing  made. 
The  order  appealed  from  is  reversed. 

Talbot,  Ch.  J.,  and  Norcross,  J.,  concur. 


PENNSYLVANIA   SUPREME    COURT. 

WALTER  R.  BLACK,  Chief  Probation  Offi- 
cer of  Allegheny  County,  Appt., 

V. 

E.  T.  GRAHAM  et  al. 

(238  Pa.  381,  88  Atl.  260.) 

School  —  dependent     children  —  resi- 
dence. 

The  residence  for  school  purposes  of  chil- 
dren committed  on  probation  by  a  juvenile 
court  to  citizens  for  care  is  in  the  district 
of  the  residence  of  their  respective  parents 
or  guardians,  and  not  in  that  of  those  to 
whose  care  they  are  committed,  and  there- 
fore they  are  not  entitled  to  free  instruc- 
tion in  the  schools  of  the  latter  district, 
where  the  statute  fixes  the  residence  of  a 
child  in  the  district  in  which  his  parent 
or  guardian  of  his  person  resides,  although 
the  juvenile  court  act  provides  that  a  de- 
pendent child  awarded  by  it  shall  become 
the  ward  of  the  one  to  who6e  care  it  is 
committed. 

(Moschzisker,  J.,  dissents.) 

(January  6,  1913.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Court  of  Common  Pleas,  No.  4, 
for  Allegheny  County,  overruling  a  de- 
murrer to  the  return  to  an  alternative  writ 
of  mandamus  to  compel  defendants  to  admit 
to  the  public  schools  certain  dependent 
children  committed  to  the  care  of  persons 
wlio  were  residents  of  the  school  district. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edwin    Z.    Smith  for   appellant. 

!Mr.  Ferd  II.  Phillips  for  appellees. 


Note.  —  As  to  what  constitutes  residence 
entitling  child  to  the  privileges  of  public 
schools,  see  notes  to  Com.  ex  rel.  Fry  v. 
Scliool  Direet<»rs.  2(5  L.R.A.  581.  and  Stan-  ' 
ionl  Graded  Common  School  Dist.  v.  Pow- 
ell,   no   L.U.A.(X.S.)    341. 
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nrowii,  J.,  dc^livorcd  tho  opinion  of  the 
court: 

The  appellant  who  was  the  [ietitioner  for 
the  mandamus  in  the  court  below,  is  the 
chief  probation  oflicer  of  Allegheny  county, 
having  general  charge  of  the  juvenile  pro- 
bation work  of  the  oountv  and  of  the  children 
subject  to  the  jurisdiction  of  the  juvenile 
court.  The  appellees  constitute  the  school 
board  of  the  district  of  the  borough  of  Glen- 
field,  in  said  county.  At  various  times 
before  the  petition  for  the  mandamus  was 
presented,  a  number  of  children  between  the 
ages  of  six  and  sixteen  years  had  been  com> 
mitted  on  probation  by  the  juvenile  court  of 
the  county  to  certain  persons,  all  of  whom 
are  residents  of  the  school  district  of  the 
said  borough.  These  persons  have  taken 
care  of  said  children  in  their  respective 
homes.  Some  of  these  children  were  com- 
mitted by  the  court  as  dependent,  and  others 
as  incorrigible,  and,  under  orders  of  the 
court,  the  money  for  their  boarding  is  paid 
to  their  custodians  by  the  county  of  Alle- 
gheny, or  by  the  parents,  or  by  those  re- 
sponsible for  their  support.  The  custodians 
applied  to  the  appellees  for  admission  of  the 
said  children  to  the  common  schools  of  the 
district.  This  was  refused,  on  the  ground 
that  the  children  were  not  legal  residents 
of  the  school  district,  within  the  meaning  of 
the  statute,  but  were  residents  of  the  school 
districts  of  their  respective  parents  or 
guardians,  or  of  the  persons  sustaining 
parental  relations  to  them  at  the  time  the 
juvenile  court  took  charge  of  them.  As  the 
petition  was  dismissed  under  undisputed 
facts,  the  question  on  this  appeal  is  as  to 
the  law  applicable  to  them. 

The  requirement  of  §  401  of  the  act  of 
assembly  of  May  18,  1911  (P.  L.  309), 
known  as  the  "School  Code,"  is  that  the 
board  of  school  directors  in  every  school 
district  in  the  commonwealth  shall  estab- 
lish, equip,  furnish,  and  maintain  a  suffi- 
cient number  of  elementary  public  schools, 
in  compliance  with  the  provisions  of  the  act, 
for  the  education  of  every  person  residing 
in  such  district  between  the  ages  of  six  and 
twenty -one  years  who  may  attend.  Section 
001  of  the  same  act  requires  the  directors 
of  each  school  district  to  provide  the  neces- 
sary grounds  and  suitable  school  buildings 
to  accommodate  all  the  children  between  the 
ages  of  six  and  twenty -one  years  in  the  dis- 
trict who  attend  school.  By  §  1401  the 
privilege  is  given  to  every  child  being  a  resi- 
dent in  any  school  district  in  the  common- 
wealth, between  the  ages  of  six  and  twenty - 
one  years,  to  attend  the  public  schools  in 
the  district;  and  the  next  section,  1402,  is 
as  follows:  "A  child  shall  be  considered  a 
resident  of  the  school  district  in  which  his 
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j)arent8  or  the  guardian  of  his  person  re- 
sides. If  any  child  has  no  parent  or  guard- 
ian of  liis  person,  then  such  child  shall  b«; 
considered  a  resident  of  the  district  in  which 
the  i>orson  sustaining  parental  relations  to 
such  child  resides."  Section  5  of  the  ju- 
venile court  act,  approved  April  23,  1903 
(P.  L.  274),  provides:  **In  any  case  wiiei-e 
the  court  shall  award  a  dependent  child  to 
the  care  of  any  association  or  individual, 
in  accordance  with  the  provisions  of  this 
act,  the  child  shall,  unless  otherwise  ordered, 
become  a  w^ard,  and  be  subject  to  the  guard- 
ianship of  the  association  or  individual  to 
wliose  care  it  is  committed."  The  question 
before  us  on  this  appeal  is  to  be  determined 
in  the  liglit  of  the  foregoing  statutory  provi- 
sions, and  is  within  narrow  limits.  Counsel 
for  appellant  does  not  insist  that  incor- 
rigible children  committed  by  the  juvenile 
court  have  a  right  to  be  admitted  into  the 
public  schools  of  the  districts  in  which  their 
custodians  mav  reside,  but  rather  seems  to 
admit  that  they  do  not  have  such  right.  It 
is  insisted,  however,  that  dependent  children 
are  entitled  to  admission  into  such  schools, 
because,  under  a  proper  construction  of  the 
words  of  §  5  of  the  juvenile  court  act,  the 
custodians  of  the  dependent  children  become 
guardians  of  their  persons,  or  sustain  par- 
ental relations  to  them  within  the  meaning 
of  §  1402  of  the  School  Code. 

While  the  1st  section  of  the  juvenile 
court  a<?t  defines  the'  meaning  of  the  words 
•^dependent  child,"  "neglected  child,"  and 
"incorrigible  children,"  no  distinction  is  to 
be  recognized  between  the  residence  of  a 
dependent  and  an  incorrigible  child  after 
thev  have  been  committed  bv  the  court  to 
the  custody  or  care  of  some  reputable  citi- 
zen of  good  moral  character.  The  dependent 
child,  as  well  as  the  incorrigible  one,  is 
brought  before  the  court  under  statutory 
proceedings,  to  enable  the  court  to  deter- 
mine, after  a  hearing,  what  order  for  the 
commitment  and  custody  and  care  of  the 
child,  its  own  good  and  the  best  interests  of 
the  child  may  require,  and,  after  such  hear- 
ing, the  judge  or  judges  of  the  court  are 
empowered  to  commit  such  child,  depend- 
ent or  incorrigible,  to  the  care  of  its  par- 
ents, subject  to  the  supervision  of  a  proba- 
tion officer  or  to  some  suitable  institution, 
or  to  the  care  of  some  reputable  citizen  of 
gof)d  moral  character,  or  to  the  care  of  some 
training  school,  or  to  an  industrial  school, 
or  to  the  care  of  some  association  willing 
to  receive  it.  Juvenile  court  act,  §  4.  Each 
child,  after  being  thus  committed,  is  invol- 
untarily placed  in  the  custody  of  the  law, — 
the  dei)endent  one  no  less  so  than  the  in- 
corrigible. Docs  the  residence  of  the  cus- 
todian of  such   cliiidren  become  their  rcsi- 


1913. 


BLACK  V.  GRAHAM. 


095 


dence,  within  the  meaning  of  §  1402  of  the 
School  Code?  This  is  the  sole  question  for 
our  determination,  and  if  the  residence  of 
the  custodian  of  a  dependent  or  incorrigible 
c'lild  duly  committed  by  the  court  does  not 
become  its  residence,  the  mandamus  applied 
for  was  properly  refused. 

Ihe  children  whom  the  appellant  would 
have  admitted  to  the  public  schools  of  the 
borough  of  Glenfield  are  not  residents  of 
that  borough  because  their  parents  or  the 
guardians  of  their  persons  reside  there,  for 
it  is  admitted  that  the  parents  live  else- 
where; and  a  guardian  of  the  person  of  a 
minor  is  one  appointed  by  an  orphans'  court 
or  by  the  will  of  the  child's  parent.  As  this 
is  the  ordinary  meaning  of  the  words 
"guardian  of  the  person"  of  a  minor  child, 
the  legislature  is  presumed  to  have  so  used 
them  in  the  act  of  1011.  In  properly  so 
construing  them,  the  court  below  said  what 
we  now  approve:  "It  is  true  the  juvenile 
court  act  declares  that  such  a  child  shall 
'become  a  ward,  and  be  subject  to  the 
guardianship  of  the  association  or  individual 
to  whose  care  it  is  committed,'  but  the  act 
does  not  use  the  expression,  'guardian  of 
the  person,'  the  language  of  the  act  of  1911. 
Guardianship  may  mean  mere  protection, 
and  the  term  used  in  the  act  of  1903  is  not 
equivalent  to  'guardian  of  the  person,*  as 
used  in  the  act  of  1911.  The  latter  is  a 
well-known  relation,  established  either  by 
appointment  of  the  orphans*  court  or  by  the 
will  of  a  child's  parent.  That  is  the  sense 
in  which  the  term  'guardian  of  the  person' 
is  used  in  the  act  of  1911.  The  relation 
last  above  described  is  the  one  intended,  and 
this  is  similar  to  the  parental  relation. 
On  the  other  hand,  the  relation  established 
by  the  order  of  the  juvenile  court,  and  the 
contract  made  thereunder,  is  really  penal  in 
its  nature,  and  it  is  not  permanent.  Such  of 
these  children  as  are  'incorrigible*  are  quasi 
criminals.  They  have  been  apprehended 
for  wrongs  committed  by  them.  All  of  these 
children  are,  in  effect,  prisoners.  They  have 
not  been  sent  to  Glenfield  as  the  place  of 
tl^eir  liome,  but  only  tomporarily,  pending 
thi?  finding  of  homes  for  them,  or  their 
return  to  duty.  Wlien  they  went  there  they 
were  not  residents  of  the  district,  entitled 
to  the  privileges  of  the  common  schools 
thereof.  Tliey  are  not  in  any  sense  mem- 
bers of  any  families  in  the  borough  of  Glen- 
field. We  are  of  the  opinion  that  'the 
guardianship'  mentioned  in  the  juvenile 
court  act  does  not  mean  'guardian  of  the 
person,'  as  used  in  tlie  act  of  1911.  It 
cannot  be  so  understood,  unless  the  meaning 
of  the  former  term  were  extended  by  impli- 
cation, which  is  an  unreasonable  construc- 
tion in  tliis  instance.  The  legislature  did 
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not  declare  that  children  committed  by  the 
juvenile  court  should  be  residents  of  the 
districts  wherein  those  to  whom  they  were 
committed  resided.  How  easy  it  would  have 
been  to  have  done  so,  when  prescribing  the 
qualifications  of  child  residents,  if  it  had  so 
intended.  Not  having  done  so,  we  must 
conclude  that  it  intended  otherwise.  In 
§  1412  of  this  act  the  legislature  authorized 
school  districts  to  admit  inmates  of  orphans' 
asylums,  children's  homes,  etc.,  located 
therein,  to  the  sohools,  but  it  imposed  no 
obligation  to  do  so.  We  cannot  think  that 
the  rights  of  children  committed  by  juvenile 
court,  as  these  have  been,  are  any  higher 
than  those  of  inmates  of  institutions  such 
as  those  above  mentioned." 

A  second  contention  of  t^e  appellant  is 
that  the  dependent  and  incorrigible  children 
had  acquired  a  residence  in  Glenfield  bor- 
ough because  their  custodians,  resident 
therein,  sustained  parental  relations  to 
them,  within  the  meaning  of  the  act  of  1911. 
The  relations,  so  far  as  the  children  are 
concerned,  are  involuntary,  and  the  custo- 
dians assumed  them  as  a  pure  matter  of 
business.  The  relationship  which  they  have 
thus  voluntarily  assumed  is  to  children 
committed  to  their  custody  by  operation  of 
law,  which  the  children  could  not  avoid. 
Their  homes  are  but  temporary  places  for 
the  detention  of  the  children,  for  it  never 
was  intended  by  them  or  by  the  court  that 
the  children  committed  to  their  custody 
should  become  members  of  their  families. 
The  relation  between  each  custodian  and  tlie 
children  in  her  care  is  one  of  strict  busi- 
ness on  the  part  of  the  custodian,  and  was 
assumed  by  her  for  the  express  purpose  of 
earning  a  livelihood.  Not  a  single  feature 
of  the  relation  of  parent  and  child  as  uni- 
versally understood,  can  be  said  to  exist. 
We  can  find  nothing,  either  in  the  quoted 
sections  of  the  act  of  1903  or  in  the  re- 
maining portions  of  it,  that  would  justify 
any  other  conclusion.  The  dependent  and 
incorrigible  children  committed  to  the  cus- 
tody of  residents  of  the  school  district  of 
Glenfield  borough  are  physically  present  in 
that  district,  but  they'  are  not  even  volun- 
tarily 80  present.  Their  physical  presence 
is  an  enforced  one;  but,  whether  voluntary 
or  compulsory,  it  is  not  a  legal  residence  in 
the  district.  Com.  ex  rel.  Fry  v.  Upper 
Swatara  Twp.  School  Dist.  164  'Pa.  603,  26 
L.K.A.  581,  30  Atl.  507. 

The  single  assignment  of  error  is  over- 
ruled and  the  judgment  affirmed. 

Moschzisker,  J..  dis.senting: 

I  do  not  concur  in  the  majority  opinion. 
To  my  mind  tlioso  in  charge  of  the  children 
in  this  case  are  guardians  of  their  persons, 
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within  the  meaning  of  the  relevant  acts  of 
assembly,  and,  in  each  instance,  for  school 
purposes  the  residence  of  the  guardian  is 
that  of  the  child.  Nor  can  I  agree  that 
under  the  juvenile  court  act  "incorrigible'' I 
children  are  considered  ''quasi  criminals, 
.  .  .  apprehended  for  wrongs  committed 
by  them;"  they  are  not  treated  as  or  to  be 
viewed  as  if  criminals  at  all,  but  purely  as 
wards  taken  in  charge  "for  the  purpose  of 
subjecting  them  to  the  state's  guardianship 
and  protection  ...  as  parens  patricB.** 
(Com.  V.  Fisher,  213  Pa.  48,  63,  62  Atl.  108, 
5  Ann.  Gas.  92,  affirming  27  Pa.  Super.  Ct. 
175) ;  and  I  believe  they  are  entitled  to  ad- 
mission to  the  schools  of  the  particular  dis- 
trict in  whidi  the  state  places  them. 


ARKANSAS  SUPREMB  COURT. 

C.  A.  SMITH  et  al.,  Appts., 

V. 

IMPROVEMENT    DISTRICT   NO.    14   OF 
TEXARKANA,  ARKANSAS,  et  al 

(—  Ark.  — ,  156  S.  W.  455.) 

• 

Public  improvements  —  organization  of 
improvement  district  —  power  to  ex- 
clude property. 

1,  WTiere,  by  statute,  proceedings  for  the 
organization  of  an  improvemeivt  district 
arc  to  be  instituted  by  a  petition,  fixing 
the  boundaries  of  the  district  and   signed 


by  the  owners  of  a  majority  of  the  property 
within  the  boundaries,  the  court  has  no 
pow^er  to  exclude  property  included  in  the 
petition. 

Same  —  consent  of  lessee  —  effect. 

2.  A  lessee  for  ninety-nine  years  who  has 
undertaken  to  pay  taxes  and  assessments 
upon  the  property  is  not  an  owner  within 
the  meaning  of  a  constitutional  provision 
authorizing  assessments  for  local  improve- 
ments, upon  consent  of  a  majority  in  value 
of  the  property  holders  owning  property  ad- 
joining the  locality  to  be  affected,  and  his 
consent  cannot  therefore  be  considered  in 
determining  whether  or  not  the  requisite 
number  had  been  obtained. 

(April  28,  1913.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Chancery  Court  for  Miller  County 
in  defendants'  favor  in  an  action  to  enjoin 
the  collection  of  assessments  against  plain 
tiffs'  lands,  and  to  vacate  and  annul  the  im- 
provement district.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  D.  Head,  for  appellants: 

The  council  abused  its  discretion  in  in- 
cluding east  one-third  of  lot  1  and  lots  11 
and  12,  block  73. 

Kansas  City,  P.  &  G.  R.  Co.  v.  Water- 
works Improv.  Dist.  68  Ark.  381,  59  S.  W. 
248;  Board  of  Improvement  v.  Pollard,  98 
Ark.'  543,  136  S.  W.  957;  Road  Improv. 
Dist.  V.  Glover,  89  Ark.  513,  117  S.  W.  544; 
Moore  v.  Long  Prairie  Levee  Dist.  98  Ark. 


Note.  ^  Bight  of  lessee  to  sign  petition 
for  public  improvements. 

Besides  Smith  v.  Improvement  Dist., 
no  case  has  been  found  where  the  question 
has  arisen  as  to  whether  an  ordinary  lessee 
for  years  without  renewal  rights  may  sign 
a  statutory  petition  for  a  public  improve- 
ment. 

In  Laird  v.  Cincinnati,  6  Ohio  Dec.  Re- 
print, 1006,  it  was  held  that  one  who  con- 
veyed the  property  to  secure  a  loan,  tak- 
ing back  a  lease  for  fifteen  years  with  the 
privilege  of  purchase,  was  simply  a  mort- 
$?agor,  and  therefore  entitled  to  sign  a  peti- 
tion for  an  improvement  required  to  be 
made  by  "owners"  of  the  property. 

In  Laird  v.  Cincinnati,  supra,  it  was  also 
held  that  the  owner  of  a  perpetual  lease 
is  an  "owner"  of  the  property,  and  so  may 
sign  the  petition. 

-  In  St.  Bernard  v.  Kemper,  60  Ohio  St. 
w^^244.  45  L.R.A.  662,  54  N.  E.  267,  it  was 
held  that  a  lessee  under  a  lease  for  ninety- 
nine  years,  renewable  forever,  liable  there- 
under for  all  taxes  and  assessments,  in 
whose  name  the  property  stood  for  taxa- 
tion, was  the  "owner"  of  such  property 
within  the  statute  requiring  a  petition  for 
an  improvement  of  a  street  or  highway  to 
he  subscribed  by  "owners"  of  property. 
The  court  pointed  out  that  under  the  Ohio 
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tax  statute,  where  lands  held  in  perpetual 
leases  are  taxed  in  the  name  of  the  lessee, 
and  become  delinquent  for  taxes  or  as- 
sessments, the  interest  of  the  lessee  is  to  be 
sold  first  before  that  of  the  lessor,  and  con- 
sidered this  an  argument  that  the  lessee 
would  not  abuse  the  privilege. 

In  Holland  v.  Baltimore,  11  Md.  186, 
69  Am.  Dec.  195,  where  the  statute  relating 
to  paving  streets  required  assent  of  the 
"proprietors,"  etc.,  and  a  later  statute  au- 
thorized the  repaving  on  the  recommenda- 
tion of  the  "owners,"  etc.,  and  provided 
"that  a  tenant  for  ninety-nine  years,  or 
for  ninety-nine  years,  renewable,  forever, 
.  .  .  shall  be  deemed  and  taken  as  an 
owner,  within  the  meaning  of  this  act," 
a  still  later  ordinance  provided  for  paving 
on  an  application  from  the  "proprietors," 
etc.  It  was  held  that  the  statutory  defi- 
nition of  "owner"  should  extend  to  the 
word  "proprietor"  in  the  earlier  statute 
and  in  the  later  ordinance,  and  that  there- 
fore one  who  had  leased  property  for  ninety- 
nine  years,  renewable  forever,  had  no  power 
to  make  application  for  paving. 

This  case  was  cited  in  Baltimore  v. 
Bouldin,  23  Md.  373  (not  the  case  of  a 
lease),  where  the  statutor>'  definition  was 
given  weight  in  interpretation  of  the  word 
"proprietor."  B.   B.   B. 
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113,  135  S.  W.  819;  St.  Louis  Southwestern 
R.  Co.  V.  Red  River  Levee  Dist  81  Ark.  562, 
99  S.  W.  843 ;  Coffman  v.  St.  Francis  Drain- 
age Dist.  83  Ark.  54,  303  S.  W.  179;  Kirst 
V.  Street  Improv.  Dist.  86  Ark.  1,  109  S.  W. 
526;  Hamilton,  Special  Assessments,  §  443; 
28  Gyc.  1130;  Field  v.  Barber  Asphalt 
Pav.  Co.  117  Fed.  925 ;  Crescent  Hotel  Co.  v. 
Bradley,  81  Ark.  286,  98  S.  W.  971. 

E.  W.  Frost  was  not  the  owner  of  lots 
11  and  12,  block  73. 

Carver  v.  Hawkeye  Ins.  Co.  69  Iowa,  202, 
28  X.  W.  555;  Mcl^in  v.  Maricle,  60  Neb. 
353,  83  N.  W.  85;  Johnson  v.  Crookshanks, 
21  Or.  339,  28  Pac.  78;  Phillips  v.  Harden- 
burg,  181  Mo.  463,  80  S.  W.  891;  Hankin- 
son  V.  Riker,  10  Misc.  185,  30  N.  Y.  Supp. 
1040;  Turner  v.  Cross,  83  Tex.  218,  16 
L.R.A.  262,  18  S.  W.  678;  Coombs  v.  People, 
198  111.  586,  64  N.  E.  1056;  McFeters  v. 
Pierson,  15  Colo.  201,  22  Am.  St.  Rep.  388, 
24  Pac.  1076;  Leigh  v.  Green,  62  Neb.  344, 
89  Am.  St.  Rep.  751,  86  N.  W.  1093;  1 
Abbott,  Mun.  Corp.  §  360,  p.  886;  Swann 
V.  Cumberland,  8  Gill,  150;  Baltimore  v. 
Boyd,  64  Md.  10,  20  Atl.  1028;  Tracy  v. 
Reed,  2  L.R.A.  773,  13  Sawy.  622,  38  Fed. 
69. 

Messrs.  Simms  &  Cella  for  appellees. 

Hart,  J.,  delivered  the  opinion  of.  the 
court : 

Improvement  district  No.  14  of  the  city  of 
Texarkana,  Arkansas,  was  organized  for  the 
purpose  of  grading  and  paving  with  creosote 
blocks  or  asphalt  some  fifteen  blocks  of 
streets  composed  for  the  most  part  of  State 
Line  avenue  and  Front  street.  C.  A.  Smith 
and  R.  H.  T.  Mann,  who  are  owners  of  real 
estate  within  the  proposed  district,  insti- 
tuted this  action  in  the  chancery  court 
against  the  members  of  the  board  of  im- 
provement district,  to  enjoin  the  collection 
of  assessments  against  their  lands,  and  to 
vacate  and  annul  the  improvement  district. 
^Among  other  grounds,  they  allege  that  the 
second  petition  provided  by  the  statute  ask- 
ing that  the  improvement  be  made  was  not 
signed  by  a  majority  in  value  of  the  owners 
^of  real  property  within  the  district.  The 
chancellor  found  in  favor  of  the  defendants, 
and  the  complaint  was  dismissed  for  want 
of  equity.    The  plaintiffs  have  appealed. 

The  facts  are  undisputed,  and  so  far  as 

are  necessary  for  a  determination  of  the  is- 

/sues  involved  are  as  follows:     The  total  as- 

/  sessed  valuation  of  all  the  property  in  the 

I   district  for  the  year  1911,  that  being  the 

I  last  assessment  on  file  at  the  time  of  the 

^organiauition  of  said  district,  was  $357,000. 

/  Signatures    to    the    petition    to    property 

I     amounting   to   $205,200,   as    shown   by   the 

V  county     assessment,     were     obtained.     But 

44  L.R.A.{N.S.) 
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plaintifTs  contend  that  the  signers  to  some\ 
of  this  property  were  not  the  owners  within 
the  meaning  of  the  Constitution,  and  that, 
when  their  names  are  taken  o£f  the  petition, 
it  will  be  found  that  a  majority  in  value  of 
owners  of  property  within  the  district  have 
not  signed  the  petition.    The  State  National  ^ 
Bank  Building,  a  brick  and  steel  structure, 
is  situated  on  lots  11,  12, 13,  and  14.    E.  W. 
Frost  signed  the  petition  for  this  property. 
He  was  the  owner  in  fee  simple  of  lots  13^ 
and  14,  and  had  a  lease  on  lots  11  and  12 
for   the   period   of   ninety-nine  years,  com- 
mencing July  1,  1904.    By  the  terms  of  the 
lease  he  was  to  pay  all  taxes  and  assess-"^ 
ments  against  the  property,  and  had   the  / 
right  to  make  any  changes  or  substitution  I 
of  improvements  on  it.     At  the  end  of  the  \ 
term  the  real  estate,  together  with  improve-  I 
ments  upon  the  same,  was  to  revert  to  the  | 
owners  of  the  lots.     These  four  lots,  with  J 
the  improvements  on   them,  were  assessed 
$80,000  for  the  year  1911.     It  was  agreed 
that  the  assessed  valuation  of  lots  11  and  12 
for  1911  wa«  $40,000.     It  will  be  noticed 
that  the  assessed  value  of  all  the  property 
in  the  district  not  including  lots  11  and  12 
is  $367,000,  and  that  the  assessed  valuation 
of  all  the  property  signed  for  asking  that 
the    improvement    be    made    amounts    to 
$206,200.     If  it  should  be  determined  that 
lots  11  and  12  should  be  included  in  fixing 
the  assessed  value  of  all  the  property  in  the 
district,  and  should  not  be  included  in  the 
list  of  property  signed  for  asking  that  the 
improvement  be  made,  it  is  manifest  that  a 
majority   in   value   of  the   owners   of  real 
property  within  the  district  have  not  signed 
the  petition  asking  that  the  improvement  be 
made,  and  the  improvement  district  under 
the  former  decisions  of  this  court  is  void. 

It  is  admitted  that  lots  11  and  12  are 
situated  within  the  boundaries  of  the  dis- 
trict. About  ten  years  before  the  present 
district  wa4S  organized,  the  street  in  front  of 
these  lots  was  paved  with  brick,  and  the 
proof  shows  that  the  pavement  is  now  in  a 
good  state  of  preservation.  For  this  rea- 
son, it  is  claimed  that  lots  11  and  12  are  not 
benefited,  and  should  not  be  included  in 
making  up  the  valuation  of  all  the  property 
in  the  district.  In  the  case  of  Kraft  v. 
Smothers,  103  Ark.  269,  146  S.  W.  505,  the 
court  said :  "Our  legislature  has  prescribed 
the  manner  in  which  improvement  districts 
may  be  organized;  and,  pursuant  to  the 
power  delegated  to  it,  the  city  council 
passed  the  ordinance  in  question  for  the 
purpose  of  creating  the  sewer  district.  The 
foundation  of  the  improvement  was  the  pe- 
tition of  the  owners  of  real  property  sit- 
uated in  the  proposed  district.  Under  the 
statute,   tlie   extent   and   character   of   the 
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improvement,  as  expressed  in  the  ordinance, 
must  substantially  comply  with  the  terms 
of  the  petition  upon  which  it  is  base<l."  It 
will  be  seen  our  statutes  require,  as  a  prere- 
quisite to  the  exercise  of  authority  conferred 
upon  the  city  council,  that  a  petition  be 
first  filed  designating  the  boundaries  of  the 
district,  80  that  it  mav  be  easily  distin- 
guislied.  This  is  for  the  benefit  of  the  prop- 
erty owners.  A  property  owner  might  be 
willing  to  sign  for  an  improvement  district 
as  designated  in  the  first  petition,  and 
miglit  be  unwilling  to  sign  if  a  part  of  the 
property  included  within  the  boundaries  of 
the  district  should  be  omitted;  for  this 
might  have  the  effect  of  imposing  upon  the 
property  owners  additional  and  enlarged 
burdens  which  they  did  not  contemplate 
when  they  signed  the  petition.  A  special 
limited  jurisdiction  is  conferred  upon  the 
city  council  to  lay  off  the  district  as  desig- 
nated by  the  property  owners  in  the  first 
petition,  and  the  council  must  conform 
strictly  to  the  authority  conferred  upon  it. 
For  the  same  reason  the  chancery  court  had 
no  power  to  change  or  alter  the  boundaries 
of  the  district,  and  it  follows  that,  in  mak- 
ing up  the  valuation  of  the  property  of  the 
district,  all  the  property  situated  in  the  dis- 
trict as  it  was  created  must  be  considered. 

It  is  insisted  that  the  lessees  are  not  own- 
ers within  the  meaning  of  §27,  art.  19,  of 
our  Constitution,  and  in  this  respect  we 
think  counsel  are  correct.  Section  27,  art. 
19,  of  the  Constitution,  reads  as  follows: 
"Nothing  in  this  Constitution  shall  be  so 
construed  as  to  prohibit  the  general  as- 
sembly from  authorizing  assessments  on  real 
property  for  local  improvements  in  towns 
and  cities  under  such  regulations  as  may  be 
prescribed  by  law,  to  be  based  upon  the  con- 
sent of  a  majority  in  value  of  the  property 
holders  owning  property  adjoining  the  lo- 
cality to  be  affected;  but  such  assessments 
shall  be  ad  valorem  and  tiniform."  In  Le- 
now  V.  Fones,  48  Ark.  557,  4  S.  W.  58,  it  was 
held  that  a  lease  of  whatever  duration  is 
but  a  chattel  interest,  and  therefore,  upon 
the  death  of  the  lessee  intestate,  his  widow 
will  take  dower  in  it  absolutely  as  in  per- 
sonal property,  and  not  for  life  as  in  real 
estate.  In  this  case  the  court  quoted  with 
approval  the  following:  ''No  proposition  has 
been  better  setilrd  from  the  earliest  davs 
of  the  common  law  than  that  a  lease  of 
whatever  duration  is  but  a  chattel."  Hence 
the  lessee  could  not  be  an  owner  of  real 
property  within  the  district  in  contempla- 
tion of  the  section  of  the  Constitution  above 
quoted.  This  holding  is  in  accord  with  the 
rule  laid  down  in  Ahcrn  v.  Board  of  Im-  ' 
44  L.R.A.(N.S.) 


l)ravcment,  (19  Ark.  68,  61  S.  W.  575,  where 
tlie  court  held  tliat  a  tenant  for  life  is  not  an 
owner,  who  may  sign  a  petition  for  the  for- 
mation of  an  improvement  district.  In  the 
i  cape  of  Rector  v.  Board  of  Improvement,  50 
Ark.  116,  6  S.  W.  519,  the  court  said:  "The 
statute  authorizing  administrators  to  sign 
for  estates  cannot,  so  far  as  the  heirs  are 
concerned,  give  their  signatures  any  efficacy 
in  the  face  of  the  Constitution  requiring  the 
consent  of  the  owners." 

Counsel  for  the  defendants  rely  upon  the 
case  of  St.  Bernard  v.  Kemper,  60  Ohio  St. 
244,  45  L.R.A.  002,  54  N.  E.  207,  where  the 
supreme  court  of  Ohio  held  that  the  holder 
of  a  ninety-nine-year  lease,  renewable  for- 
ever, was  the  owner  of  the  property  within 
the  meaning  of  an  improvement  law  requir- 
ing the  signatures  of  owners.  The  theory 
upon  which  cases  like  this  proceed  is  that 
a  lease  for  a  long  term,  and  renewable  for- 
ever, is  a  lease  in  perpetuity,  and  creates  in 
the  lessee  qualified,  base,  or  determinable  fee, 
because  it  is  said  it  has  a  possibility  of  en- 
during forever.  37  Cyc.  791;  Connecticut 
Spiritualist  Camp-Meeting  Asso.  v.  East 
Lyme,  54  Conn.  152,  5  Atl.  849.  See  also  4 
Kent,  Com.  5th  ed.  p.  9.  The  lease  in  the 
present  case  was  for  a  term  of  ninety-nine 
years  merely,  and  does  not  even  come  within 
the  rule  laid  down  in  those  cases.  The  gen- 
eral rule  regarding  lands  held  under  a  lease 
for  years,  giving  the  right  to  hold  the  land 
for  usufructuary  purposes  only,  is,  in  the 
absence  of  a  statute  to  the  contrary,  that 
there  is  to  be  but  one  assessment  of  the 
entire  estate  in  the  land,  and  that  this  as- 
sessment should  include  the  value  of  both  the 
estate  for  years  and  the  land  or  reversion. 
27  Am.  &  Eng.  Enc.  Law,  p.  678.  The  owner 
of  the  fee  may  fairly  be  deemed  to  be  the 
owner  of  the  whole  estate  for  the  purpose 
of  taxation,  and  this,  so  far  as  we  are  ad- 
vised, has  been  the  uniform  practice  in  this 
state.  There  is  a  good  reason  for  the  rule. 
The  owner  of  the  land  annually  receives  a 
sum  as  rent  which  he  deems  the  equivalent  of 
the  value  of  the  use  of  the  lapd  to  him,  and 
he  therefore  enjoys  the  entire  beneficial  inter- 
est in  the  premises,  including  the  value  of  the 
leasehold  as  well  as  the  fee.  Besides,  as  we 
have  already  seen,  the  trend  of  our  decisions 
is  to  hold  that  the  word  "owner"  as  used  in 
the  section  of  the  Constitution  in  regard  to 
local  improvement  means  the  absolute  owner 
or  the  owner  of  the  fee. 

It  follows  that  the  decree  must  be  re- 
versed, and  the  cause  remanded,  with  dire«- 
tion<*  to  the  Chancellor  to  grant  the  relief 
prayed  for  in  plaintiffs*  complaint. 
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V. 

DRAVO  (CONTRACTING  COMPANY,  Appt. 

(238  Pa.  443,  80  AtL  292.) 

Illrjnvay  —  embankment  —  absence  of 
barriers  —  runaway  team  —  proxi- 
mate cause. 

One  who,  having  contracted  to  remove  a 
bridge  spanning  a  river  in  a  municipality, 
fails  to  place  a  proper  barrier  in  the  high- 
way upon  the  river  bank,  is  not  liable  for 
injliry  to  horses  which  plunge  over  the  em- 
bankment when  running  away,  after  having 
escaped  from  control,  since  his  negligence 
is  not  the  proximate  cause  of  the  injury. 

(January   6,   1913.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Alle- 
giieny  County  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  damages  for  the  loss 
of  two  horses,  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  D.  N.  Rogers,  John  C. 
Slack,  and  O.  S.  Richardson  for  appel- 
lant. 

Messrs.  Thomas  M.  Marshall  and 
Thomas  M.   Marshall,  Jr.,  for  appellee. 

Stewart,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  sought  in  this  action  to  re- 
cover for  the  loss  of  two  horses  which  were 
killed  under  the  following  circumstances: 
The  horses  had  been  in  the  care  and  custody 
of  the  owner's  servant,  ^ho  was  leading 
them  at  nighttime  through  a  public  street 
in  the  city  of  Pittsburgh,  on  the  way  to  the 
stable  where  usually  kept.  The  evidence 
shows  clearly  that  either  through  the  negli- 
gence of  the  servant,  or  because  of  unex- 
plained fright,  they  escaped  from  the  con- 
trol of  the  servant  and  ran  in  the  direction 
in  which  they  were  being  led,  but  too  far  for 
their  own  safety.  In  continuing  straight  on 
after  a  certain  point  had  been  reached,  they 
were  not  following  the  route  on  which  they 
would  have  been  led,  but  one  which  ended  a 
short  distance  beyond  on  the  bank  of  the 
Allegheny  river.  There  had  been  a  bridge  at 
this  point,  but  it  was  being  removed  by  the 
city  through  defendant  as  contractor  for  the 
work.  No  suflicient  barriers  at  the  terminus 
of  the  street  on  the  bank  existed,  and  in  con- 
sequence the  horses,  being  without  control, 


wlien  they  readied  this  terminus,  plunged 
over  a  higli  embankment  into  the  river,  and 
were  killed  by  the  fall.  The  sole  question  in 
the  case  is,  \\liat  was  the  proximate  cause 
of  the  accident? 

The  defendant's  negligence  in  failing  to 
erect  barriers  on  the  embankment  may  be 
conceded,  but  liability  for  plaintiff's  loss 
does  not  result  therefrom,  except  as  such 
negligence  was  the  proximate  cause. 

Mere  concurrence  of  one's  negligence  with 
the  proximate  and  efficient  cause  of  the  dis- 
aster will  not  create  liability.  But  for  the 
escape  of  the  horses  from  the  control  of 
the  party  in  charge,  the  accident  would  not 
have  happened.  For  that  escape  defendants 
of  course  were  not  liable.  Our  own  cases 
leave  us  in  no  doubt  as  to  the  correct  rule 
to  be  applied  where  such  conditions  as  these 
presented  here  exist. 

It  should  first  be  observed  that  the  meas- 
ure of  duty  with  respect  to  the  maintenance 
of  barriers  on  the  river  embankment  was 
neither  more  nor  less  than  the  duty  that 
would  have  rested  on  the  city  had  it  under- 
taken the  work  of  removing  the  bridge 
otherwise  than  through  a  contractor.  It  fol- 
lows that  the  cases  we  cite  are  none  the  less 
governing  because  of  the  fact  that  in  each 
the  negligence  charged  was  failure  on  the 
part  of  a  municipality  to  maintain  the 
highway  in  a  reasonably  safe  condition  for 
public  traveL 

Beginning  with  Jackson  Twp.  v.  Wagner, 
127  Pa.  184,  14  Am.  St.  Rep.  833,  17  AtL 
903,  and  repeated  in  Schacffer  v.  Jackson 
Twp.  150  Pa.  146,  18  L.R.A.  100,  30  Am,  St. 
Rep.  792,  24  AtL  629;  Willis  v.  Armstrong 
County,  183  Pa.  184,  38  AtL  621;  Nichols 
v.  Pittsfield  Twp.  209  Pa.  240,  58  AtL  283, 
and  others  which  might  be  cited,  we  have 
uniformly  held  that  dangers  which  a  run- 
away horse  may  encounter  in  his  erratic 
course  are  not  such  as  the  municipality  is 
bound  to  provide  against;  its  duty  in  this 
respect  being  measured  alone  by  reasonable 
regard  for  the  safety  of  the  ordinary  travel- 
er, himself  exercising  reasonable  care  and 
prudence.  Whenever  in  any  of  our  cases  a 
municipality  has  been  held  liable  for  dam- 
ages resulting  through  a  frightened  horse,  it 
has  appeared  as  a  fact  that  the  horse  took 
fright  at  a  point  on  the  highway  where  it 
was  in  unsafe  condition,  and  the  disaster  fol- 
lowed as  an  immediate  consequence.  There 
is  a  clear  distinction  between  cases  of  this 
character  and  cases  like  the  one  we  are  now 
dealing  with,  and  nowhere  is  this  distinc- 


Xote.  —  As    to    what    injuries    may    be 
dc»rmcd  to  have  been  proximately  caused  by 
absence  of  a  guard  rail,  see  note  to  Lyons 
V.  Watt,  18  L.R.A.(N.S.)    1135. 
44  L.R.A. (N.S.) 


Generallv  as  to  what  mav  be  deemed  the 

»  a 

proximate  cause  of  in-urios  following  a  run- 
awav,  see  note  to  (VjIHus  v.  West  Jersev 
Kxp*.  Co.  5  L.R.A. (N.S.)  373. 
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tion  more  clearly  recognized  and  explained 
than  in  Schaeffer  v.  Jackson  Twp.  150  Pa. 
145,  18  L.R.A.  100,  30  Am.  St.  Rep.  792,  24 
Atl.  629.  Heydrick,  J.,  delivering  the  opin- 
ion there,  says :  "It  is  a  general  rule,  as  well 
settled  as  anything  in  the  law  of  negli- 
gence, that  a  man  is  responsible  for  such 
consequences  of  his  fault  as  are  natural  and 
probable,  and  might  therefore  be  foreseen  by 
ordinary  forecast,  but  if  his  fault  happen 
to  concur  with  something  extraordinary, 
and  therefore  not  likely  to  be  foreseen,  he 
will  not  be  answerable  for  the  extraordinary 
result.  This  rule  applies  in  actions  against 
municipal  and  quasi  municipal  corporations, 
as  well  as  to  natural  persons  and  private 
corporations.  The  concurrence  of  that 
which  is  ordinary  with  a  party's  negligence 
does  not  relieve  him  from  responsibility  for 
the  resultant  injury.  Examples  of  such 
concurrence  may  be  found  in  cases  where,  by 
reasons  of  causes  known  to  the  public  au- 
thorities, horses  are  likely  to  become  fright- 
ened, and  in  their  sudden  fright  plunge  over 
an  unguarded  precipice,  or  rush  upon  some 
danger  within  the  highway  for  the  exist- 
ence of  which  the  authorities  are  responsi- 
ble. In  such  case  the  consequences  of  the 
neglect  of  duty  are  natural  and  probable, 
and  ought  therefore  to  be  foreseen.  But 
when,  from  extraordinary  causes,  for  the 
existence  of  which  the  supervisors  are  not  re- 
sponsible, and  of  which  they  cannot  be  pre- 
sumed to  have  had  notice,  a  driver  loses  con- 
trol of  his  horses,  and  they  come  in  contact 
with  a  defect  in  the  highway,  there  is  no 
more  reason  for  holding  the  township  an- 
swerable for  a  resultant  injury  than  there 
is  for  holding  any  other  party  responsible 
for  the  result  of  the  concurrence  of  some- 
thing which  he  could  not  foresee,  with  his 
negligence."  Further  on  in  the  opinion  he 
says,  referring  to  several  cases  of  similar 
import:  "These  judgments  require  no  vindi- 
cation. They  are  logical  deductions  from 
the  rule  of  law  which  must  be  invoked  by 
every  plaintiff  who  seeks  redress  for  an  in- 
jury received  through  the  negligence  of  an- 
other. The  injury  must  have  been  the  natu- 
ral and  probable  result  of  the  defendant's 
negligence.  But  the  cases  must  be  rare  in 
which  an  injury  can  be  said  to  be  the  result 
of  the  negligence  of  a  party  when  there  is 
another  and  primary  efficient  proximate 
cause,  wholly  independent  of  such  negli- 
gence, and  for  which  the  party  charged  with 
negligence  is  in  no  way  responsible.  In 
such  cases  it  would  be  incumbent  on  the 
plaintiff  to  show  that  the  accident  would 
have  happened  without  the  concurrence  of 
the  primary  efficient  proximate  cause."  The 
full  significance  of  what  was  here  said  can 
U  L.R.A.{N.S.) 


only  be  understood  as  the  facts  of  the  case 
are  known.  That  was  a  case  when  a  horse 
hitched  to  a  vehicle  took  fright  at  a  donkey 
drawing  a  cart  loaded  with  tin  cans,  and 
ran  away,  wrecking  one  of  the  wheels,  which 
dragged  upon  the  ground  until  it  reached  a 
hole  negligently  left  in  the  highway,  when 
the  occupants  were  thrown  out  and  injured. 
It  was  held,  reversing  the  judgment  in  the 
court  below,  that  the  proximate  cause  of 
the  injury  was  the  fright  of  the  horse,  wliicli 
was  not  caused  by  any  neglect  of  the  town- 
ship. As  in  that  case,  so  in  this,  the  escape 
of  the  horses  from  control  of  the  party  in 
charge  was  the  efficient,  primary,  and  prox- 
imate cause,  and  for  which  no  responsibility 
rested  on  the  defendant;  and,  this  being  so^ 
the  plaintiff  would  be  entitled  to  recover 
from  the  defendant  only  as  the  case  showed! 
that  the  accident  would  have  happened  with- 
out the  concurrence  of  such  primary  cause. 
The  case  showed  just  the  contrary, — ^that,. 
had  they  remained  in  control  of  the  servant,, 
they  would  not  have  taken  the  road  leading: 
to  the  precipice. 

The  case  cited  is  authority  for  the  rule 
that  when  there  are  two  efficient,  independ- 
ent, proximate  causes  of  an  injury  sustain- 
ed on  a  highway,  the  primary  cause  being 
one  for  which  the  party  charged  with  negli- 
gence is  not  responsible, — here  the  fright- 
ening and  escape  of  the  horses, — and  the 
other  being  a  defect  in  the  highway,  the  in- 
jury must  be  referred  to  the  former,  and 
not  to  the  latter.  As  shown  by  Mr.  Justice 
Heydrick  in  his  opinion,  the  rule  here  ap- 
plied is  one  which  has  received  general 
recognition.  To  the  cases  he  cites  from  other 
states  we  may  add  that  of  Davis  v.  Dudley,  4 
Allen,  557,  as  not  only  recognizing  the  rule- 
above  asserted,  but  as  suggesting  quite  an- 
other difficulty  in  the  way  of  the  plaintiff'si 
recovery.  In  the  case  we  cite  the  accident 
occurred  in  this  wise:  The  plaintiff  was 
driving  his  sleigh  upon  the  highway  when, 
because  of  a  secret  defect,  the  bolt  connect- 
ing the  cross  bar  and  thills  with  the  sleigh 
broke,  and  let  them  fall  upon  the  heels  of 
the  horse,  whereupon  the  horse  became 
frightened,  and,  having  got  detached  from 
the  sleigh  and  loosened  from  the  control  of 
the  driver,  ran  about  30  rods  in  a  straight 
course,  and  there  struck  a  pile  of  wood 
lying  partly  within  the  traveled  portion  of 
the  way,  and  broke  his  leg.  The  action  was 
for  the  injury  to  the  horse.  From  the  opin- 
ion in  this  case  we  quote  the  following: 
"Here  the  accident  and  injury  were  not  coin- 
cident, but  were  separate,  and  produced  by 
separate  causes.  The  effect  of  the  accident 
as  a  procuring  cause  was  complete  when  the 
horse,  frightened  by  the  falling  of  the  cross- 
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bar  and  thills   upon  his  heels,  became  de-   for  the  defendant,  and  it  was  therefore  error 


taohed  from  the  sleigh  and  had  escaped  from 
the  control  of  the  driver.  The  blind  vio- 
lence of  the  animal,  acting  without  guidance 
or  direction,  became,  in  the  course  and  order 
of  incidents  which  ensued,  the  supervening 
and  proximate  cause  of  the  injury  inflicted 
by  his  running  against  the  wood  pile,  which 
constituted  an  unlawful  obstruction  and  de- 
fect in  the  highway.  In  this  succession  of 
events,  it  happened  that  the  accident  placed 
the  owner  in  a  situation  where  it  was  out 
of  his  power  to  exercise  the  care  over  the 
horse  while  this  new  cause  was  in  operation, 
and  until  it  had  contributed  to  produce  the 
disaster  by  which  his  leg  was  broken.  .  .  . 
The  accidental  breaking  of  the  bolt  was  a 
personal  misfortune,  the  direct  consequence 
of  wliich  was  all  to  be  borne  by  the  plain- 
tiff himself.  It  is  one  of  those  consequences 
that  it  disables  him  from  recovering  com- 
pensation for  the  loss  and  damage  resulting 
from  the  injury  to  his  horse,  because,  having 
lost  all  opportunity  and  power  of  using,  it  is 
impossible  for  him  to  prove  that  he  did  use, 
due  and  ordinary  care  to  prevent  it;  and 
therefore,  since  he  cannot  establish  this  in- 
dispensable preliminary  fact,  he  can  main- 
tain no  action  against  the  defendants,  al- 
though the  defect  in  the  highway  for  which 
the  town  was  responsible  was  the  imme- 
diate cause  of  it."  In  the  present  case  the 
primary,  efficient  cause  of  the  accident  was 
the  escape  of  the  horses  from  control, 
whether  this  happened  through  the  careless- 
ness of  the  party  in  charge  or  through  fright 
at  some  object  is  immaterial.  However  this 
may  be,  the  series  of  occurrences  that  led  to 
the  injury  began  with  the  escape;  the  run- 
ning away  followed  in  consequence  of  the 
escape,  and  the  plunging  over  the  precipice 
resulted  from  the  running  away.  After  the 
horses  had  broken  away  from  the  servant, 
they  were  free  from  his  control  and  direc- 
tion, and  pursued  their  own  way.  There  be- 
ing no  opfX)rtunity  for  the  exercise  of  due 
care  by  the  servant  to  avoid  the  accident 
after  the  escape,  proof  of  the  indispensable 
preliminary  fact  was  rendered  impossible. 
The  case  last  cited  develops  the  reason  on 
which  must  rest  the  general  rule,  that  mu- 
nicipalities arc  under  no  obligation  to  keep 
their  highways  in  such  condition  that  dam- 
age may  not  be  caused  thereon  to  horses 
whicli  have  escaped  from  the  control  of  their 
driver  or  aro  running  away.  The  rule  as 
we  have  stated  it  appears  in  the  text  of 
Dillon  on  Municipal  Corporations,  §  1015. 
The  authorities  supporting  are  given  in  an 
extensive  note  thereto. 

The  case  called   for  binding  instructions 
44  L.R.A.(N,S.) 


to  refuse  defendant's  third  point. 
The  judgment  is  reversed. 
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STATE  OF  OKLAHOMA. 
(—  Okla.  Crim.  Rep.  — ,  131  Pac.  966.) 

Venne  —  change  —  discretion. 

1.  (a)  An  application  for  a  change  of 
venue  is  addressed  to  the  discretion  of  the 
trial  court,  and  the  ruling  of  the  court 
thereon  will  not  be  reviewed  upon  appeal 
in  the  absence  of  a  showing  that  the  court 
abused  its  discretion. 

(b)  For  counter  affidavits  held  to  be  suf- 
ficient to  put  in  issue  the  fact  as  to  whether 
or  not  so  great  a  prejudice  existed  in  a 
county  against  a  defendant  as  to  prevent 
him  from  securing  an  unbiased  and  un- 
prejudiced jury  and  a  fair  and  impartial 
trial  in  said  county,  see  opinion. 

Continuance  —  discretion. 

2.  (a)  An  application  for  a  continuance 
is  addressed  to  the  discretion  of  the  trial 
court,  and  the  ruling  of  the  court  thereon 
will  not  be  reviewed  upon  appeal  unless  it 
is  made  to  appear  from  the  record  that  this 
discretion  has  been  abused. 

(b)  For  an  application  for  a  continuance 
held  to  be  wholly  insufficient  on  the  ques- 
tion of  diligence,  and  also  upon  the  ques 
tion  of  the  actual  merits  of  the  case,  see 
opinion. 

Evidence  —  testimony  at  preliminary 
trial. 

3.  (a)  Where  a  witness  has  testified  in 
a  preliminary  trial,  and  has  been  cross- 
examined  by  the  defendant,  and  where  the 
attendance  of  said  witness  cannot  be  ob- 
tained upon  a  subsequent  trial  of  said 
cause,  it  is  not  error  for  the  trial  court  to 
permit  the  introduction  by  the  state  of  the 
testimony  given  by  said  witness  upon  such 
former  trial. 

(b)  Where  the  evidence  shows  that  a 
witness  who  had  testified  upon  a  prelimi- 
nary trial  could  not  be  found  by  the  of- 
ficers after  a  diligent  search,  the  trial  court 
has  a  right,  in  the  exercise  of  its  discre- 
tion, to  permit  the  admission  of  such  tes- 
timony against  a  defendant,  and  upon 
appeal  it  will  be  presumed  that  this  discre- 
tion was  properly  exercised,  in  the  absence 
of  a  showing  to  the  contrary. 

(c)  For  evidence  which  justified  the  trial 

Headnotes  by  Furman,  J. 

Note.  •»  As  to  admissibility  in  criminal 
trial  of  testimony  given  upon  a  prelimi- 
nary examination  by  witnesses  not  avail- 
able at  time  of  trial,  see  note  to  State  y. 
Heffernan,  25  L.K.A.(^.S.i   SBS. 


702 


OKLAHOMA  CRIMINAL  COURT  OF  APPEALS. 


May, 


court  in  admitting  the  previous  testimony 
of  a  witness  who  was  absent  at  the  final 
trial,  see  opinion. 

Appeal  —  Improper  remarks  to  Jury. 

4.  Where  the  evidence  conclusively  shows 
the  guilt  of  a  defendant  of  murder,  and 
the  jury  only  convicts  him  of  manslaughter, 
ordinarily  the  court  will  not  consider  ob- 
jections to  improper  remarks  made  by  the 
county  attorney  in  his  closing  argument 
to  the  jury. 

Same  —  grounds  for  reversaL 

5.  (a)  A  conviction  will  not  be  reversed 
on  account  of  the  action  of  the  trial  court, 
unless  two  things  affirmatively  appear  iu 
the  record:  First,  that  the  court  com- 
mitted error  during  the  trial  of  the  cause; 
second,  that  by  such  error  the  defendant 
was  deprived  of  a  substantial  right  to  his 
injury. 

(b)  It  i-s  no  part  of  the  duty  of  the  mem- 
bers of  the  criminal  court  of  appeals  to 
act  as  counsel  for  an  appellant.  We  will 
not  presume  that  the  trial  judge,  the  coun- 
ty attorney,  and  the  jury  entered  intt>  a 
conspiracy  to  unlawfully  deprive  an  ap- 
pellant of  his  liberty,  or  that  either  of  them 
nave  not  faithfully  performed  their  respec- 
tive duties.  Every  presumption  will  be  in- 
dulged in  favor  of  the  rulings  of  the  trial 
court,  the  regularity  of  the  proceedings,  and 
the  correctness  of  the  verdict  of  the  jury. 
This  is  necessary  in  order  that  property 
rights  may  be  protected  and  human  life 
may  be  made  safe  and  sacred  in  Oklahoma. 

(May  3,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Garvin  County 
convicting  faim  of  manslaughter.    Affirmed. 

Statement  by  Furman,  J.: 

The  material  testimony  in  the  case  may 
be  substantially  stated  as  follows :  The  homi- 
cide occurred  on  the  15th  day  of  April, 
1911,  in  Garvin  County,  Oklahoma,  at  the 
home  of  appellant,  who  resided  4  or  5  miles 
west  from  Pauls  Valley.  The  deceased  lived  | 
about  half  a  mile  from  appellant.  On  the 
day  of  the  homicide  the  deceased  and  ap- 
pellant came  to  Pauls  Valley  driving  a  pair 
of  mules  belonging  to  deceased,  hitched  to  a 
wagon  belonging  to  appellant.  They  were 
accompanied  by  some  friends  in  the  wagon. 
They  bought  some  feedstuff  and  groceries, 
and  appellant  procured  a  quart  bottle  of 
whisky.  The  deceased  and  appellant  and 
some  other  persons  in  the  wagon  with  them 
took  a  drink  or  two  of  whisky  on  their  way 
home  from  Pauls  Valley.  The  parties  first 
stopped  at  the  house  of  Ed  Swan,  where  they 
got  out  of  the  wagon  and  placed  in  his 
hoTise  some  goods  which  he  had  purchased. 
He  then  drove  on  half  a  mile  further  to  the 
home  of  appellant.  Up  to  this  point  there 
is  no  conflict  in  the  evidence. 
44  L.R.A.(N.S.) 


The  testimony  of  F.  L.  Strickland  at  the 
preliminary  trial  was  admitted.  He  testi- 
fied that  on  the  day  of  the  liomicide  he  was 
breaking  sod  on  appellant's  farm,  working 
for  appellant,  and  that  he  was  present  at 
the  time  when  the  homicide  occurred.  That 
at  6:20  o'clock  he  left  the  field  and  went 
to  the  house.  He  there  saw  appellant  and 
the  deceased.  That  appellant  came  out  of 
his  house  to  the  wagon.  That  deceased  came 
out  of  the  house  and  went  to  the  wagon  and 
sat  down  on  the  ground  and  drove  a  peg 
in  the  ground  and  was  pitching  his  knife 
at  it.  That  appellant  and  deceased  were 
talking  about  a  check  which  witness  had 
given  the  deceased.  Deceased  told  witness 
that  the  check  had  been  turned  down.  Wit- 
ness and  appellant  promised  to  pay  deceased 
the  money  for  the  check.  That  they  then 
ceased  to  discuss  the  check  matter.  That 
appellant  said  to  deceased,  "Ed,  I  made  her 
come  clean,"  and  deceased  replied,  "My  wife 
told  the  truth."  Appellant  then  said,  "I 
don't  like  to  have  my  wife  called  a  liar." 
Deceased  then  said,  "My  wife  told  the 
truth."  Appellant  did  not  make  any  reply 
to  this,  but  he  drew  his  knife  out  of  his 
pocket  and  began  to  open  it>  but  he  did  not 
open  the  knife,  but  drew  out  a  revolver 
which  he  held  in  his  right  hand.  Witness 
then  took  appellant  by  the  left  arm,  and 
said,  "Don't  do  that,"  and  appellant  replied, 
"Get  back,  or  I  will  hurt  you."  Deceased 
was  then  standing  up  about  10  feet  off,  and, 
when  ordered  to  turn  appellant  loose,  wit- 
ness stepped  back,  and  appellant  then  walked 
up  in  front  of  deceased.  Deceased  said  to 
appellant,  "Kirk,  you  have  got  me  bested." 
Appellant  then  struck  deceased  an  upper  cut 
with  his  left  hand  and  knocked  him  down, 
at  the  same  time  holding  his  revolver  in  his 
right  hand.  Deceased  got  up  and  walked 
over  and  sat  down  on  the  wagon  tongue. 
At  this  time  the  pair  of  mules  which  wit- 
ness had  been  driving  ran  off,  and  witness 
pursued  them  and  caught  them,  and  as  he 
pulled  back  the  lines  he  heard  a  shot.  Wit- 
ness was  then  25  or  30  yards  from  the  scene 
of  the  homicide.  W^itness  started  to  the 
place  where  the  shooting  occurred  and 
found  deceased  lying  on  the  ground.  Ap- 
pellant was  there  with  a  pistol  in  his  hand. 
Deceased  did  not  say  anything.  Witness 
then  left  and  returned  a  few  minutes  after, 
and  appellant  and  his  brother,  John  Ed- 
wards, were  there.  John  Edwards,  speak- 
ing to  witness,  said,  "He  is  as  good  a  friend 
as  I  ever  had,  and  it  was  all  over  you," 
referring  to  witness. 

W.  W.  Campbell  testified  for  the  state  that 
at  the  time  of  the  killing  he  lived  in  a  tent 
about  75  or  100  yards  from  the  house  of  ap- 
pellant;  witness's  attention    was  attracted 
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by  some  loud  talking;  he  then  looked;  he 
saw  appellant  standing  with  his  arms 
stretched  out;  he  heard  the  report  of  a 
shot;  he  did  not  sec  deceased  at  the  time; 
witness  then  went  up  to  the  house  of  ap- 
pellant and  to  the  wagon;  he  there  saw  de- 
ceased lying  on  the  ground;  deceased  lived 
fifteen  or  twenty  minutes  after  witness 
reached  him. 

Dr.  Johnson  testified  that  he  examined 
the  body  of  the  deceased;  that  there  was  an 
abrasion  on  his  face  just  beneath  the  rig'ht 
eye  and  a  gunshot  wound  1^  inches  behind 
and  a  quarter  of  an  inch  above  the  right 
ear,  and  coming  out  on  the  left  side  3  inches 
above  and  3  inches  behind;  that  the  abrasion 
on  tlie  face  of  the  deceased  was  made  before 
death. 

Dr.  Lindsay  testified  to  the  same  facts, 
and  further  that  he  saw  no  powder  marks 
on  the  deceased  when  he  examined  the  body. 

B.  Bruce  testified  that  he  took  a  photo- 
graph of  the  deceased;  that  there  was  a 
black  swollen  place  beneath  a  scar  under 
one  eye  on  deceased's  face. 

Jim  Young  testified  to  the  bruise  on  de- 
ceased's face  when  his  body  was  prepared 
for  burial. 

J.  S.  Kercheval  testified  to  the  bruised 
place  on  the  face  of  the  deceased,  and  also 
that  he  saw  no  powder  marks  on  the  de- 
ceased when  he  was  prepared  for  burial. 

Anna  Edwards,  the  wife  of  appellant,  tes- 
tified that  appellant  and  deceased  were 
pretty  full  of  whisky  at  the  time  they  came 
from  Pauls  Valley;  that  she  first  heard 
loud  talking  and  then  saw  them,  scuffling ; 
that  she  rushed  out  upon  hearing  the  shot, 
and  her  husband  came  toward  her  and  ex- 
claimed, "What  have  I  done?"  Appellant 
then  said  he  w^a«  going  for  a  doctor,  and  left. 

John  Edwards  testified  that  he  came  home 
in  the  wagon  with  appellant  and  the  de- 
ceased; that  they  were  both  pretty  full  of 
whisky  when  they  got  home;  that  witness 
saw  appellant  and  deceased  scufiling,  and 
heard  a  gun  fire,  and  deceased  fell  back 
dead. 

Appellant  testified  that  he  lived  near  de- 
ceased, and  that  deceased  had  been  friendly 
with  him  for  quite  a  while;  that  when  in 
the  town  of  Pauls  Valley  on  the  day  of  the 
homicide,  he  and  the  deceased  drank  consid- 
erable whisky  and  they  had  a  quart  bottle 
with  them  when  they  started  home;  that 
they  took  as  many  as  eight  or  ten  drinks 
apiece;  that  after  they  reached  home  ap- 
pellant went  into  the  house  and  talked  to  his 
wife,  and  while  there  ho  got  his  pistol  and 
put  it  in  his  pocket;  appellant  said  he  didn't 
know  why  he  put  the  pistul  in  his  pocki't; 
appellant  and  deceased  were  talking  about  a 
check  that  Strickland  had  given  to  deceased. 
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which  had  been  turned  down;  that  they  then 
saw  Strickland  coming  over  the  hill  driving 
toward  them;  that  a  hound  dog  came  along 
and  started  toward  the  chicken  house,  that 
appellant  drew  his  pistol  and  said,  "I  believe 
I  will  shoot  him;"  deceased  jumped  up  and 
grabbed  the  gun,  and  deceased  and  appellant 
were  scuffling  over  the  gun  when  they  stum- 
bled over  the  wagon  tongue  and  fell,  and  the 
gun  went  off  accidentally  and  killed  the  de- 
ceased. 

A  number  of  minor  circumstances  were 
testified  to  tending  to  impeach  the  testimony 
oflfered  for  appellant. 

Messrs.  Thompson  &  Patterson,  Carr 

6  Field,  and  Blanton  &  Andrews  for  ap- 
pellant. 

Messrs.  Charles  West,  Attorney  Gen- 
er:.l,  Smith  C.  Matson,  Assistant  Attor- 
ney General,  and  J.  li.  Hull,  Special  As- 
sistant Attorney  General,  for  the  State; 

There  was  no  abuse  of  discretion  in  deny- 
ing the  application  for  a  change  of  venue. 

Johnson  v.  State,  1  Okla.  Grim.  Rep.  321, 
97  Pac.  1059,  18  Ann.  Gas.  300;  Starr  v. 
State,  5  Okla.  Grim.  Rep.  440,  115  Pac.  358. 

No  abuse  of  discretion  is  shown  in  the 
denial  of  the  application  for  a  continuance 
herein. 

Vance  v.  Territory,  3  Okla.  Grim.  Rep. 
208,  105  Pac.  307;  Rhea  v.  Territory,  3  Okla. 
Crim.  Rep.  230,  105  Pac.  314;  Johnson  v. 
State,  1  Okla.  Crim.  Rep.  321,  97  Pac.  1059, 
18  Ann.  Gas.  300;  Bryan  v.  State,  5  Okla. 
Crim.  Rep.  542,  115  Pae.  619;  Musgraves  v. 
State,  3  Okla.  Grim.  Rep.  421,  106  Pac.  544. 

The  question  of  whether  or  not  due  dili- 
gence was  used  in  searching  for  the  witness 
is  addressed  to  the  discretion  of  the  trial 
court. 

Hawkins  v.  United  States,  3  Okla.  Grim. 
Rep.  660,  108  Pac.  505;  Warren  v.  State,  G 
Okla.  Grim.  Rep.  1,  34  L.R.A.(N.S.)  1121, 
115  Pac.  812;  Vaughn  v.  State,  58  Ark.  353, 
24  S.  W.  885;  I^IcNamara  v.  State,  60  Ark. 
440,  30  S.  W.  762;  State  v.  King,  24  Utah, 
482,  91  Am.  St.  Rep.  808,  68  Pac.  420 ;  People 
v.  Flannery,  3  Gal.  App.  41,  84  Pac.  461; 
People  V.  Boyd,  16  Cal.  App.  130,  116  Pae. 
323;  People  v.  Riley,  75  Cal.  98,  16  Pac.  544, 

7  Am.  Crim.  Rep.  600;  Shackelford  v.  State, 
33  Ark.  539;  People  v.  Melandrez.  4  Cal. 
App.  396,  88  Pac.  372;  People  v.  Fish,  125 
N.  Y.  136,26  X.  E.  319. 

Mr.  John  M.  Stanley  also  for  the  State. 

Furnian,  J.,  delivered  the  opinion  of  the 
court: 

Counsel  for  appellant  }iave  assigned  forty- 
two  different  errors  alleged  to  liave  been 
committed  upon  tl:e  trial  of  this  cause, 
and  thereby  brought  up  for  review  all  of  the 
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rulings  made  by  the  trial  court.  It  is  the 
undisputed  right,  and  it  is  also  the  duty, 
of  counsel,  when  tliey  prosecute  an  appeal, 
to  present  for  review  every  material  ques* 
tion  which  in  their  judgment  involves  an  er- 
roneous ruling  of  the  trial  court  to  the 
injury  of  their  clients.  But  it  is  hardly  prob- 
able that  the  trial  court  would  commit  ma- 
terial error  in  every  ruling  made.  It  is 
therefore  respectfully  suggested  that  when 
an  appeal  is  taken,  counsel  can  save  them- 
selves and  the  members  of  this  court  a 
great  deal  of  unnecessary  labor  by  selecting 
the  questions  brought  up,  and  presenting 
only  those  which  have  substantial  merit. 
We  know  that  during  the  hurry  of  a  trial 
counsel  frequently  reserve  exceptions  with- 
out having  time  to  determine  as  to  whether 
or  not  they  are  well  taken.  This  is  also 
their  right  and  duty.  But  after  they  have 
had  time  for  reflection,  it  would  be  the 
better  plan  if  they  would  eliminate  from  the 
record,  and  only  present  on  appeal  those 
questions  which  upon  investigation  they  re- 
gard as  actually  meritorious.  When  the  en- 
tire case  is  brought  up  on  appeal  for  re- 
view, it  naturally  suggests  the  inference 
that  counsel  themselves  are  in  doubt  as  to 
all  of  the  propositions  which  they  have  pre- 
sented, and  do  not  know  exactly  upon  what 
they  r«ly. 

The  brief  in  this  case  covers  122  pages, 
which  we  have  carefully  read  and  reread 
and  considered  from  the  beginning  to  the 
end.  We  will,  however,  only  discuss  those 
questions  which  go  to  the  substantial  merits 
of  the  cause. 

First.  When  the  case  was  called  for  trial, 
appellant  presented  a  motion  for  a  change 
of  venue,  in  which  it  was  set  up  that  so 
great  a  prejudice  existed  against  appellant 
in  the  minds  of  the  people  of  Garvin  county, 
that  he  could  not  obtain  a  fair  and  impartial 
trial  in  said  county.  This  motion  was  duly 
sworn  to  by  appellant  and  was  supported 
by  the  affidavits  of  seven  compurgators,  as 
required  by  law.  The  state  filed  a  number 
of  controverting  affidavits,  to  the  effect  that 
the  signers  thereof  had  read  defendant's  mo- 
tion for  a  change  of  venue  and  his  support- 
ing affidavits,  and  that  they  believed  the 
persons  making  said  affidavits  were  not  re- 
liably and  rightfully  informed  as  to  the 
condition  of  the  minds  of  the  citizens  gen- 
erally of  Garvin  county  toward  defendant, 
and  that  they  further  believed  that  an  un- 
biased and  unprejudiced  jury  could  be  ob- 
tained in  said  Garvin  countv  for  the  trial 
of  said  cause,  and  that  appellant  could  ob- 
tain a  fair  and  impartial  trial  on  said  charu^e 
in   said  countv.     The   court   overruled    the 

« 

motion  for  a  change  of  venue,  to  wliich  ap- 
pellant excepted.  The  Tirst  objection  made 
44  L,R.A.(N.SJ 


to  the  ruling  of  the  trial  court  is  that  the 
counter  affidavits  filed  by  the  state  in  oppo- 
sition to  the  motion  for  a  change  of  venue 
were  insufficient  because  they  only  expressed 
the  opinions  of  the  affiants,  and  did  not, 
in  direct  and  positive  terms,  deny  the  credi- 
bility of  the  compurgators  of  appellant  and 
state  that  the  change  was  not  necessary.  As 
to  whether  or  not  the  compurgators  of  a  de- 
fendant seeking  a  change  of  venue  are  credi- 
ble persons,  necessarily,  is  a  matter  of  opin- 
ion, which  might  be  based  upon  a  great 
variety  of  circumstances  which  would  have 
more  or  less  influence  with  dilTerent  persons. 
As  to  whether  or  not  a  change  of  venue 
should  be  granted  in  any  given  case  is  also 
largely  a  matter  of  opinion.  No  witness 
could  swear  as  a  matter  of  fact,  independent 
of  his  judgment,  that  so  great  a  prejudice  did 
or  did  not  exist  in  the  minds  of  the  inhabit- 
ants of  a  county  against  a  defendant  that 
an  unbiased  and  unprejudiced  jury  could  or 
could  not  be  obtained  in  said  county  for  the 
trial  of  said  defendant.  Any  statement  on 
this  subject  would  necessarily  be  so  blended 
with  the  opinions  and  beliefs  of  the  affiant 
as  to  be  inseparable  therefrom.  This  is  one 
of  the  cases  in  which  persons  not  experts  are 
permitted  to  testify  as  to  opinions  formed 
by  them  as  to  conditions  which  could  not 
be  produced  in  court.  See  Miller  v.  State, 
—  Okla.  Grim.  Rep.  — ,  131  Pac.  717,  decided 
at  the  present  term  of  the  court.  We  think 
that  the  counter  affidavits  of  the  state  were 
properly  received  by  the  court  for  the  pur- 
pose of  attacking  the  credibility  of  the  com- 
purgators of  appellant,  and  also  for  the  pur- 
pose of  showing  that  a  change  of  venue  was 
not  necessary.  It  was  the  privilege  of  the 
trial  court,  had  he  been  in  doubt  as  to  the 
merits  of  the  application  for  a  change  of 
venue,  to  place  all  of  the  persons  making 
affidavits,  and  such  others  as  the  court  de- 
sired, upon  the  witness  stand  and  examine 
them  fully  as  to  their  means  of  knowledge 
and  the  circumstances  upon  which  their 
opinions  were  based.  We  have  discussed  this 
question  so  often  that  we  do  not  deem  it 
necessary  to  enter  fully  into  it  again. 

In  the  case  of  Tegeler  v.  State,  —  Okla. 
Grim.  Rep.  — ,  130  Pac.  1164,  decided  at  the 
March  term  of  the  court,  this  court  said: 
"Section  6766,  Comp.  Laws  1909,  among 
other  things,  provides  that  a  change  of  venue 
may  be  had  on  the  application  of  the  de- 
fendant by  petition  setting  forth  the  facts 
verified  by  affidavit,  supported  by  the  affi- 
davits of  at  least  three  credible  persons  w"ho 
reside  in  said  county.  It  further  provides 
that  the  countv  attornev  mav  introduce 
counter  affidavits  'to  show  that  the  persona 
making  affidavits  in  support  of  the  applica- 
tion for  a  change  of  venue  are  not  credible 
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persons,  and   that  a  change   is  not  neces- 1  Iiad  time  or  opportunity  to  prepare  his  case 
sary.'     Under  this  statute,  the  state  may '  for  trial. 


file  counter  affidavits  stating  any  fact  or 
facts  that  in^ould  show  that  a  change  of  venue 
was  not  necessary.  If  the  court  is  of  the 
opinion,  upon  an  inspection  of  the  affidavits 
filed  in  support  of  and  in  opposition  to  a 
motion  for  a  change  of  venue,  that  a  change 
of  venue  should  not  be  granted,  then  it 
should  be  so  ordered;  but  if  the  court  is  not 
satisfied  on  this  question,  it  may  have  all  of 
the  parties  making  these  affidavits  on  both 
sides,  and  such  other  persons  as  the  court 
may  think  proper,  sworn  as  witnesses  and 
examined  in  open  court  touching  the  matter 
in  controversy.  The  presumption  of  law  is 
that  a  defendant  can  get  a  fair  and  im- 
partial trial  in  the  county  in  which  the  of- 
fense was  committed,  and,  if  this  is  not  true, 
tho  burden  is  upon  the  defendant  to  estab- 
lisli  his  right  to  a  change  of  venue.  The 
granting  of  a  change  of  venue  is  by  the  Con- 
stitution and  statute  made  discretionary 
with  the  trial  court,  and  this  court  will  not 
reverse  a  ruling  of  the  trial  court  denying 
an  application  for  a  change  of  venue,  unless 
it  is  made  clearly  to  appear  that  there  has 
been  such  an  abuse  of  this  discretion  as  to 
amount  practically  to  a  denial  of  justice.  By 
abuse  of  discretion  is  meant  a  clearly  erro- 
neous conclusion  and  judgment;  one  that  is 
clearly  against  the  logic  and  effect  of  the 
facts  presented  in  support  of  and  against 
the  application.  Whatever  the  decisions  in 
other  states  may  be,  this  is  not  an  open  ques- 
tion in  Oklahoma.  See  Starr  v.  State,  6 
Okla.  Crim.  Rep.  440,  115  Pac.  356;  Turner 
V.  State,  4  Okla.  Crim.  Rep.  164,  111  Pac. 
088;  Black  v.  State,  3  Okla.  Crim.  Rep.  547, 
107  Pac.  624;  Johnson  v.  State,  1  Okla. 
Crim.  Rep.  321,  97  Pac  1059,  18  Ann.  Cas. 
300." 

We  find  nothing  in  the  record  which  in- 
dicates that  the  trial  court  abused  its  dis- 
cretion touching  this  matter.  We  therefore 
cannot  review  the  action  of  the  trial  court 
in  refusing  to  grant  the  application  for  a 
change  of  venue. 

Second.  When  this  case  was  first  reached 
for  trial  on  the  29th  day  of  April.  1011, 
appellant  filed  a  motion  for  a  continuance, 
in  which  he  alleged  that  on  the  15th  day  of 
April  of  the  same  year  he  had  accidentally 
shot  and  killed  the  deceased,  and  that  he 
had  been  incarcerated  in  the  county  jail  of 
Garvin  county  ever  since;  that  his  prelim- 
inary trial  on  said  charge  was  not  held  until 
the  19th  day  of  April;  that  appellant  had 
been  attempting  to  employ  lawyers  since  to 
act  as  counsel  for  him,  but  that  he  had  only 
made  temporary  arrangements  with  certain 
lawyers  to  represent  him ;  and  that  the  law- 
yers whom  he  had  thus  employed  have  not 
44  L.RJl.(N.8.) 


The  homicide  occurred  at  the  home  of  ap- 
pellant on  Saturday  afternoon  about  sun- 
down. Appellant  noticed  a  number  of  per- 
sons passing  his  house  traveling  west  on 
said  afternoon,  and  believes  that  some  who 
passed  along  said  road  at  said  time  were 
eyewitnesses  to  said  accidental  homicide, 
and  that,  if  given  opportunity  and  time,  he 
believed  he  might  be  able  to  produce  such 
witnesses,  but  he  was  then  unable  to  give 
the  names  and  residences  of  any  such  per- 
sons; that  the  county  court  of  Qarvin  county 
had  been  continuously  in  session  since  the 
day  of  the  homicide^  and  the  district  court 
had  also  been  in  session  a  greater  portion  of 
this  time;  and  that  the  lawyers  whom  the 
defendant  had  spoken  to  to  represent  him 
liad  been  busily  engaged  in  the  trial  of 
causes  in  said  courts,  and  had  not  been  in  a 
position  to  prepare  defendant's  case  for 
trial.  Supporting  affidavits  were  also  filed 
by  counsel  who  represent  appellant,  show- 
ing that  said  counsel  had  not  been  able  to 
prepare  for  trial.  The  county  attorney  filed 
a  replication  to  the  motion  for  a  continu- 
ance, upon  the  ground  that  said  motion  did 
not  show  the  nature  and  materiality  of  the 
evidence  expected  to  be  obtained,  or  state  any 
fact  that  appellant  expected  to  prove  by  the 
undiscovered  witnesses  referred  to  in  said 
application;  that  on  the  16th  day  of  April 
appellant  procured  counsel  to  represent  him, 
who  on  that  day  repaired  to  the  scene  of 
the  killing  and  interviewed  the  eyewitnesses 
to  the  transaction;  that  on  the  17th  day  of 
April  appellant  and  his  wife  executed  a 
mortgage  securing  a  fee  of  $1,500  to  his 
counsel  to  represent  him,  and  that  on  said 
day  said  counsel  appeared  before  the  exam- 
ing  court  in  appellant's  behalf,  but  that  the 
trial  was  postponed  to  the  19th  day  of  April, 
at  which  time  his  said  counsel  again  ap- 
peared and  represented  appellant;  that  ap- 
pellant was  arraigned  on  the  24th  day  of 
April  and  pleaded  not  guilty,  and  did  not 
seek  any  postponement  of  the  trial  of  said 
cause;  that  the  state  had  summoned  all  of 
the  eyewitnesses  to  said  killing,  including 
the  immediate  members  of  the  family  of  de- 
fendant, and  said  witnesses  were  then  in 
court.  The  court  thereupon  postponed  the 
trial  of  said  cause  in  order  that  appellant 
and  his  counsel  might  have  time  to  prepare 
for  trial.  The  case  was  again  called  for 
trial  on  the  30th  day  of  May,  1911,  at  which 
time  appellant  again  filed  a  motion  for  a 
continuance. 

The  material  portion  of  said  second  mo- 
tion for  a  continuance  is  as  follows :  "Comes 
now  the  defendant,  C.  F.  Edwards,  and  shows 
to  the  court  that  he  cannot  safely  go  to  trial 
45 
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at  this  term  of  the  court  for  the  reason  here- 
tofore stated  in  his  motion  for  continuance 
filed  on  the  29th  day  of  April,  1911;  that  he 
here  now  renews  said  application  as  then 
made  for  the  reason  therein  set  fpi^th,  and 
asks  that  said  motion  be  considered  a  part 
of  this  motion  the  same  as  if  it  were  re- 
peated herein  in  full;  and  petitioner  fur- 
ther shows  to  the  court  that  he  has  been  un- 
able to  obtain  the  evidence  of  the  witnesses 
mentioned  in  said  motion  for  continuance 
not  through  any  fault,  neglect,  or  omission 
on  his  part;  that  he  has  been  confined  con- 
tinuously since  said  date  in  the  county  jail 
of  Garvin  county,  Pauls  Valley,  and  tliat  his 
attorneys,  the  firms  of  Blanton  &  Andrews, 
Carr  A,  Field,  and  Thompson  &  Patterson, 
have  been  continuously  occupied  in  the  trial 
of  cases,  both  civil  and  criminal,  and  of  all 
grades  in  the  district  court  of  Garvin 
county;  that  they  have  not  had  the  time 
within  the  space  allotted  by  the  order  of 
this  court  postponing  the  trial  hereof,  to 
secure  the  evidence  of  the  witnesses  men- 
tioned, by  reason  of  being  unable  to  get 
away  from  court  a  sufiicient  length  of  time 
to  procure  such  evidence.  Petitioner  hereto 
attaches  the  affidavits  of  his  said  attorneys, 
and  makes  the  same  a  part  hereof.  Peti- 
tioner further  shows  to  the  court  that  if  the 
trial  of  this  cause  is  postponed  to  the  Sep- 
tember term  of  this  district  court  of  this 
county,  he  can  and  will  procure  the  attend- 
ance and  evidence  of  said  witnesses;  that 
said  evidence  is  material  to  his  proper  de- 
fense herein;  and  that  he  cannot  safely  go 
to  trial  without  the  same." 

This  motion  is  supported  by  the  affidavits 
of  counsel  for  appellant  that  they  had  been 
so  busy  in  court  since  their  employment  that 
they  had  been  unable  to  prepare  the  defense 
of  appellant  in  this  cause.  This  motion  was 
by  the  court  overruled,  to  which  counsel  for 
appellant  excepted.  It  is  not  necessary  for 
us  to  consider  as  to  whether  or  not  the 
first  application  for  a  continuance  set  up 
facts  sufficient  to  require  the  court  to  grant 
a  postponement  of  the  trial  until  further 
investigations  could  be  made.  The  court  did 
postpone  the  trial  thirty  days,  and  when 
the  case  was  called  for  trial  on  the  30th 
day  of  May  appellant  renewed  his  motion 
to  continue  the  cause  for  the  term.  The 
trial  court  was  in  a  far  better  condition 
than  this  court  is  to  determine  whether  or 
not  counsel  for  appellant  had  had  sufficient 
time  within  which  to  prepare  for  trial.  The 
motion  shows  that  appellant  was  represented 
by  three  of  the  leading  law  firms  of  Garvin 
county.  Certainly  it  is  not  unreasonable  to 
presume  that  some  of  them,  had  they  so  de- 
si  red«  could  have  made  all  necessary  investi- 
gations and  preparation  for  trial.  The  mo- 
44  L.R.A.(N.S.) 


tion  for  a  continuance  does  not  state  the 
name  of  any  absent  witness  who  might  be 
obtained,  nor  any  facts  which  could  be 
proven  by  any  unknown  witness,  in  the  event 
tiie  case  had  been  continued.  No  assur- 
ance whatever  was  given  that  absent  wit- 
nesses could  or  would  ever  be  found,  or,  if 
found,  as  to  what  their  testimony  would  be. 
The  law  requires  that  an  application  for  a 
continuance  must  state  the  names  of  the 
witnesses  on  account  of  whose  absence  a  con- 
tinuance is  sought,  and  their  place  of  resi- 
dence, if  known,  and  the  probability  of  pro- 
curing their  attendance  at  a  subsequent 
term,  and  must  also  state  the  facts  expected 
to  be  proven  by  such  absent  witnesses.  See 
Johnson  v.  State,  1  Okla.  Crim.  Rep.  321, 
97  Pac.  1059,  18  Ann.  Cas.  300.  Men  who 
are  prosecuted  in  Oklahoma  for  crime  must 
understand  that  this  is  a  very  serious  busi- 
ness, and  that  the  courts  cannot  be  trifled 
with  and  will  not  wait  on  the  convenience 
of  any  man,  and  when  a  defendant  seeks  a 
continuance  he  must  give  the  court  some- 
thing more  than  his  opinions  and  hopes; 
otherwise  it  would  be  well-nigh  impossible 
for  the  trial  courts  of  this  state  to  dispose 
of  the  cases  before  them.  See  Musgraves  v. 
State,  3  Okla.  Crim.  Rep.  421,  106  Pac.  544; 
Bryan  v.  State,  5  Okla.  Crim.  Rep.  542,  115 
Pac.  619.  The  granting  or  refusal  of  a  con- 
tinuance in  a  criminal  case  is  largely  a  mat- 
ter of  discretion  with  the  trial  court,  and 
this  court  will  not  review  the  action  of  a 
trial  court,  in  refusing  to  grant  a  continu- 
ance, unless  it  is  shown  that  there  has  been 
an  abuse  of  this  discretion.  See  Hughes  ▼. 
State,  7  Okla.  Crim.  Rep.  117,  122  Pac.  554. 
In  this  case  Judge  Doyle,  speaking  for  the 
court,  said:  **The  rule  is  well  settled  that 
the  granting  or  refusal  of  a  continuance, 
particularly  for  causes  not  enumerated  in 
the  statute,  is  a  matter  largely  within  the 
sound  discretion  of  the  trial  court,  and  noth- 
ing but  the  abuse  of  tliis  discretion  will  war- 
rant the  appellate  court  in  interfering  with 
the  judgment.  Vance  v.  Territory,  3  Okla. 
Crim.  Rep.  208,  105  Pac.  307." 

For  the  necessary  elements  of  an  applica- 
tion for  a  continuance  on  the  ground  of  ab- 
sent witnesses,  see  Boswell  v.  State,  8  Okla. 
Crim.  Rep.  352,  126  Pac.  826. 

We  think  that  the  application  for  a  con- 
tinuance in  this  case  was  altogether  insuffi- 
cient, in  failing  to  set  up  any  legal  ground 
wiiy  the  case  should  be  continued,  and  that 
it  was  addressed  solely  to  the  discretion  of 
the  trial  court.  There  is  nothing  in  the 
record  indicating  that  the  trial  court  abused 
its  discretion  in  this  matter. 

Third.  F.  L.  Strickland  testified  as  a  wit- 
ness for  the  state  in  the  preliminary  ex- 
amining trial  of  appellant.     He  was  cross- 
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examined  by  appellant  and  liia  testimony 
was  reduced  to  writing.  He  was  subpoenaed 
as  a  witness  in  behalf  of  the  state  for  the 
final  trial,  and  to  insure  his  presence  he  was 
required  to  enter  into  a  recognizance  to  ap- 
pear and  testify  as  a  witness.  When  the 
trial  was  reached,  said  witness  made  de- 
fault in  his  recognizance  and  wholly  failed 
to  appear  and  testify  for  the  state. 

It  was  shown  by  the  state  that  one  J.  L. 
Aldred,  a  deputy  sheriff  of  Garvin  county, 
made  an  effort  to  serve  a  subpoena  on  F.  L. 
Strickland,  commanding  him  to  be  present 
at  court  on  May  30th.  He  went  to  Ward's 
and  Wren's,  the  places  where  witness  stayed. 
He  made  inquiries  of  most  everybody  out 
there  that  knew  the  witness,  and  nobody  had 
seen  him  since  the  Tuesday  just  preceding; 
a  return  was  made  by  him  on  the  subpoena 
that  witness  was  not  found  in  the  state. 
The  subpoena  was  given  him  Monday  after- 
noon, the  day  before  the  trial.  He  had 
subpoenaed  witness  once  or  twice  before 
that  in  this  trial,  but  not  for  the  30th.  It 
waa  about  12  miles  out  to  the  place  he  went 
and  back.  He  visited  Ward's  and  Kerche- 
val's  and  all  those  places  along  out  there 
where  persons  knew  anything  about  witness. 
He  went  west  where  witness  had  a  crop  and 
had  been  working  all  the  year.  He  was  gone 
all  afternoon,  something  like  four  hours.  He 
made  inquiries  in  town  and  in  the  country, 
too,  and  failed  to  learn  where  the  witness 
was.  He  served  a  subpoena  on  Strickland 
for  his  appearance  in  this  trial  on  May  1st; 
service  being  made  on  April  29th.  Also 
served  a  warrant  for  his  arrest  about  May 
10th,  and  brought  him  in,  and  he  was  placed 
under  bond  as  a  witness.  Strickland  claimed 
to  have  a  crop  at  Mr.  Ward's.  Witness 
testified  that  Strickland  was  not  around  in 
Garvin  county  where  anybody  knew ;  that  he 
did  not  know  where  he  was. 

T.  J.  Austin,  clerk  of  the  court,  swore  that 
Strickland's  bond  was  forfeited  for  his  fail- 
ure to  appear  as  a  witness  that  morning; 
also  against  the  sureties,  L.  M.  Ward  and 
W.  M.  Wren. 

W.  M.  Wren  knew  Strickland,  saw  him 
last  Tuesday  afternoon,  last  about  4  o'clock, 
at  his  home.  He  had  made  a  search  for  him 
since  then,  but  could  learn  nothing  of  him. 
He  was  not  in  the  communitv  where  he 
formerly  lived. 

L.  M.  Ward,  the  other  suretj',  testified 
that  he  saw  witness  last  a  week  ago.  He 
had  been  sleeping  and  staying  at  Ward's 
house.  Strickland  told  him  he  was  going  to 
Wren's  and  Ward's  brothers  and  Joe  Baur's. 
He  has  searched  for  him,  but  could  not  find 
him.  He  inquired  at  his  brother's,  but 
Strickland  did  not  go  there. 

Chester  Strickland,  brother  of  F.  L. 
44  L.R.A.(N.S.) 


Strickland,  swore  he  saw  F.  L.  last  Satur- 
day night  a  week  ago  at  Luke  Ward's;  does 
not  know  where  he  is.  Had  not  heard  of 
him  since  then;  he  was  an  unmarried  man 
and  lived  at  defendant's  home  up  to  the  time 
of  the  killing;  their  mother  lived  at  Dewey, 
Oklahoma;  F.  L.  did  not  say  anything  to 
him  about  going  to  any  place. 

Upon  this  showing  the  court  permitted 
the  state  to  introduce  the  written  testimony 
of  said  witness  taken  at  said  preliminary 
trial,  to  all  of  which  appellant  objected  and 
excepted. 

In  the  case  of  Warren  v.  State,  6  Okla. 
Grim.  Rep.  1,  34  L.R.A.(N.S.)  1121,  116 
Pac.  812,  this  court  held  that  the  constitu- 
tional provision  which  guarantees  to  a  de- 
fendant the  right  to  be  confronted  by  the 
witnesses  against  him  is  fully  complied  with 
when  the  defendant  has  had  the  opportunity 
to  cross-examine  the  said  witnesses  in  a  pre- 
liminary trial  before  a  justice  of  the  peace. 
When  this  has  been  done,  and  upon  a  subse- 
quent trial  of  the  said  cause,  if  it  is  satis- 
factorily proven  that  such  witnesses  have, 
since  the  former, trial,  died,  become  insane, 
left  the  state,  or  that  their  whereabouts 
cannot  with  due  diligence  be  ascertained,  or 
are  sick  and  unable  to  testify,  the  testimony 
of  such  witnesses  given  upon  said  former 
trial  may  be  proven  upon  the  subsequent 
trial. 

In  the  case  of  McNamara  v.  State,  60  Ark. 
400,  30  S.  W.  762,  the  previous  testimony 
of  an  absent  witness  was  admitted,  where  it 
was  shown  that  a  subpoena  and  an  attach- 
ment had  been  in  the  hands  of  the  officers 
for  said  witness,  and  that  they  had  made 
every  effort  to  find  him,  and  were  informed 
by  those  who  knew  that  he  was  out  of  the 
state. 

In  the  case  of  State  v.  King,  24  Utali,  488, 
91  Am.  St.  R^.  808,  68  Pac.  420,  the  court 
said :  "The  testimony  tends  to  show  that  the 
witness  could  not  be  found,  and  the  trial 
court  had  a  right  to  exercise  his  discretion 
in  the  admission  of  the  testimony,  provided 
he  did  not  abuse  such  discretion.  The  rea- 
sons given  for  the  absence  of  the  witness 
were  reasonable,  and  were  satisfactory  to 
the  trial  court.  We  are  not  prepared  to  say 
that  the  discretion  of  the  court  was  im- 
properly exercised." 

In  the  case  of  People  v.  Boyd,  16  Cal.  App. 
130,  116  Pac.  323,  the  court  said:  "Where 
a  trial  court,  in  its  discretion,  admitted  the 
testimony  of  an  absent  witness,  given  at  a 
preliminary  hearing,  it  must  be  presumed  ont 
appeal  that  the  discretion  was  properly  ex- 
ercised." 

In  the  case  of  Shackelford  v.  State,  33: 
Ark.  539,  the  previous  testimony  of  an  ab- 
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sent  witness  was  admitted  upon  proof  that 
the  witness  had  been  placed  under  a  recog- 
nizance which  he  had  forfeited,  and  that  he 
could  not  be  found  by  the  officers  after  a 
diligent  search. 

In  the  case  of  People  v.  Melandrez,  4  Cal. 
App.  396,  88  Pac.  372,  the  previous  testi- 
mony of  an  absent  witness  was  admitted, 
where,  after  considerable  search  in  and  about 
the  place  frequented  by  the  witness,  the  offi- 
cers had  been  unable  to  find  him. 

In  the  case  of  People  v.  Fish,  125  N.  Y. 
136,  26  N.  E.  319,  the  previous  testimony 
of  an  absent  witness  was  admitted,  where  it 
was  proved  that  the  witness  had  been  sub- 
pcenaed.  He  stated  he  was  going  to  liis  sis- 
ter's and  would  appear  in  court.  Upon  his 
failure  to  appear,  the  officers  went  to  his 
sister's,  but  could  not  find  him  or  learn  of 
his  whereabouts. 

We  know,  of  no  higher  or  safer  authority 
than  Prof.  Wigmore.  In  vol.  2,  H  1405,  of 
his  work  on  Evidence,  Prof.  Wigmore  says: 
''If  the  witness  has  disappeared  from  ob- 
servation, he  is  in  effect  unavailable  for  the 
purpose  of  compelling  his  attendance.  Such 
a  disappearance  is  shown  by  the  party's 
inability  to  find  him  after  diligent  search. 
The  only  objection  to  recognizing  this 
ground  of  unavailability  is  the  possibility 
of  collusion  between  party  and  witness;  but 
supposing  the  court  to  be  satisfied  that  there 
has  been  no  collusion,  and  that  the  search 
has  been  bona  fide,  this  objection  loses  all 
its  force.  For  former  testimonv  this  cause 
of  unavailability  has  long  been  recog- 
nized. It  ought  equally  to  suffice  for  deposi- 
tions." 

In  the  case  at  bar  the  evidence  fully  justi- 
fies the  conclusion  of  the  trial  court  that 
the  absent  witness  had  left  the  jurisdiction 
of  the  court  for  the  purpose  of  avoiding  giv- 
ing testimony  against  appellant.  There  is 
not  &  single  circumstt^nce  in  the  evidence 
which  indicates  anv  collusion  between  the 
absent  witness  and  the  prosecution.  We  do 
not  believe  that  the  attorneys  who  repre- 
sented appellant  are  in  any  manner  respon- 
sible for  the  disappearance  of  this  witness. 
W^e  have  not  overlooked  the  fact  that  this 
witness  previously  resided  at  the  home  of 
appellant,  and  as  he  was  the  only  eyewitness 
for  the  state,  and  as  his  testimony  was  most 
damaging  to  appellant,  it  is  safe  to  assume 
that  his  absence  was  caused  by  a  desire  on 
his  part  to  benefit  appellant.  If,  under  cir- 
cumstances of  this  character,  the  state  is  not 
permitted  to  reproduce  the  testimony  of  a 
witness  who  had  previously  been  confronted 
by  appellant,  and  who  testified  and  was 
cross-examined  fully,  then  it  is  within  the 
power  of  a  defendant  or  his  friends  to  have 
such  a  witness  leave  the  jurisdiction  of  the 
44  L.R.A.(N.S.) 


court,  and  thereby  deprive  the  state  of  his 
testimony  altogether.  This  would  often  re- 
sult in  the  miscarriage  of  justice. 

We  think  the  ruling  of  the  trial  court  in 
all  respects  correct  in  admitting  the  testi- 
mony of  the  witness  Strickland. 

Fourth.  Counsel  for  appellant  complain 
of  remarks  made  by  the  county  attorney  in 
his  closing  argument  to  the  jury.  It  is  not 
necessary,  however,  for  us  to  discuss  in  de- 
tail the  nature  and  character  of  the  re- 
marks made,  because,  upon  a  consideration 
of  the  entire  record,  it  affirmatively  appears 
that  appellant  was  not  injured  thereby.  If 
the  minds  of  the  jurors  had  been  misled  or 
inflamed  against  appellant  by  anything  said 
bv  the  countv  attornev,  thev  never  would 
have  found  appellant  guilty  of  manslaughter 
in  the  first  degree,  when  the  evidence  makes 
out  a  plain  case  of  a  brutal  and  a  cowardly 
murder. 

The  facts  of  this  case  with  unerring  cer- 
tainty point  to  the  guilt  of  appellant,  and 
demonstrate  that  his  defense  was  a  pure 
and  transparent  fabrication.  A  few  minutes 
before  the  fatal  difficulty  occurred,  appellant 
went  to  the  house  and  armed  himself  with 
an  automatic  pistol,  but  claims  not  to  know 
why  he  did  this.  He  wanted  the  jury  and 
court  to  believe  that  while  he  was  quietly 
and  peaceably  talking  to  the  deceased,  who 
he  claims  was  his  friend,  a  hound  dog  came 
up,  and  that  he  (appellant)  then  drew  his 
pistol  from  his  pocket,  declaring  that  he 
would  shoot  the  dog,  and  thereupon  deceased, 
without  cause  and  without  saying  a  word, 
interfered  and  attempted  to  tskke  the  pistol 
away  from  appellant,  and  that  while  they 
were  scuffling  together  for  the  possession  of 
the  pistol,  they  fell  over  the  tongue  of  the 
wagon,  and  the  pistol  was  accidentally  dis- 
charged, and  the  deceased  was  killed.  Upon 
its  face  this  statement  is  unreasonable,  if 
not  absolutely  impossible.  If  it  were  true 
that  appellant  and  deceased  were  scuffling 
over  the  pistol  when  it  was  discharged,  and 
if  it  were  possible  for  them  to  have  had 
their  hands  in  such  a  position  that  the 
wound  could  have  been  inflicted  upon  the 
deceased  as  described  by  the  physicians,  then 
they  would  necessarily  have  been  so  close 
together  that  deceased  would  have  been  bad- 
ly powder  burned  from  the  effects  of  the  shot. 
The  defense  of  appellant  is  inconsistent  with 
the  physical  facts  of  the  ca«e.  Tlie  testi- 
mony shows  that  there  was  a  fresh  wound 
or  bruised  place  on  the  face  of  deceased  be- 
neath his  right  eye,  which  the  doctors  testi- 
fied was  infiicted  prior  to  death.  If  this 
wound  was  infiicted  by  the  fall  of  the  de- 
ceased at  the  time  the  shot  was  fired,  he 
must  have  fallen  on  his  face;  then  appellant 
could  not  have  been  in  front  of  him,  strug- 
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gling  with  him  for  the  pistol.  All  of  the 
facts  sustain  the  testimony  of  the  state's 
witness  Strickland  that  the  deceased  and  ap- 
pellant immediately  before  the  shooting  had 
some  wordfi  with  reference  to  a  controversy 
involving  their  wives,  and  that  deceased's 
only  offense  consisted  in  stating  that  his 
wife  had  told  the  truth;  that,  angered  at 
this,  appellant  pressed  the  controversy  and 
drew  his  pistol  with  one  hand  and  knocked 
the  deceased  down  with  the  other;  that  de- 
ceased made  no  resistance,  but  stated  to  ap- 
pellant, *'You  have  got  me  bested;"  that 
then  the  appellant  deliberately  shot  the  de- 
ceased while  the  deceased  was  sitting  upon 
the  wagon  tongue  and  not  making  any  at- 
tack whatever  upon  appellant.  It  is  true 
that  the  testimony  shows  that  appellant  was 
more  or  less  under  the  influence  of  intoxicat- 
ing liquor,  but  that  he  knew  exactly  what 
he  was  doing,  and  that  he  intended  to  kill  de- 
ceased conclusively  appears  from  the  record. 
This  was  therefore  a  case  of  murder,  and 
was  not  manslaughter. 

Instead  of  being  influenced  by  improper 
motives  or  acting  upon  prejudice  against 
appellant,  the  record  shows  that  the  jury 
in  great  mercy  erred  in  convicting  him  of  a 
lesser  degree  of  offense  than  that  of  which 
he  was  guilty. 

The  jury  were  evidently  influenced  in  ar- 
riving at  their  verdict  by  the  fact  that  ap- 
pellant and  the  deceased  previous  to  the 
homicide  had  been  friends,  and  by  the  fur- 
ther fact  that  at  the  time  of  the  homicide 
appellant  was  more  or  less  under  the  in- 
fluence of  intoxicating  liquor.  Yet  there  is 
nothing  in  the  testimony  to  show  that  ap- 
pellant was  so  much  under  the  influence  of 
intoxicating  liquors  as  to  be  unable  to  under- 
stand the  nature  and  consequences  of  his  act, 
and  incapable  of  forming  a  premeditated  de- 
sign to  take  the  life  of  the  deceased.  On 
the  contrary,  the  evidence  did  show  that  ap- 
pellant acted  deliberately  and  knew  exactly 
what  he  was  doing.  But  in  this  case,  as 
they  do  in  many  others,  the  jury  made  un- 
due allowances  for  the  weaknesses,  frailties, 
and  imperfections  of  mankind,  and  found 
appellant  guilty  of  manslaughter  in  the  first 
degree,  when  he  should  have  been  convicted 
of  murder.  But  this  is  an  error  of  which 
appellant  cannot  complain,  because  it  in- 
ures to  his  benefit.  But  it  at  least  shows 
that  the  jury  were  not  influenced  by  im- 
proper motives  in  finding  the  defendant 
guilty,  and  that  appellant  was  not  injured 
l>y  the  remarks  of  the  county  attorney. 

Fifth.  A  number  and  variety  of  other 
exceptions  are  presented  and  argued  with 
^reat  ability  and  at  length  in  the  brief  by 
counsel  for  appellant.  A  number  of  the 
rulings  made  by  the  trial  court  are  subject 
44  L.R.A.(N.S.) 


to  the  criticisms  nuide  by  counsel,  but  we 
do  not  think  that  any  of  them  affect  the 
substantial  questions  involved  in  this  case, 
or  could  have  influenced  the  jury  improper- 
ly against  appellant.  By  the  terms  of  our 
statute,  this  court  is  prohibited  from  revers- 
ing a  conviction  upon  any  exception  or  rul- 
ing of  the  trial  court,  unless  it  appears  from 
an  examination  of  the  entire  record  that  the 
appellant  was  deprived  of  some  substantial 
right  thereby.  See  Byers  v.  Territory,  1 
Okla.  Crim.  Rep.  677,  100  Pac.  261,  103  Pac. 
532,  and  every  case  decided  since  by  this 
court  in  which  this  question  has  been  men- 
tioned. This  is  not  only  the  statute  law  of 
Oklahoma,  but  it  is  fully  sustained  by  reason 
and  justice.  We  very  much  doubt  if  an  ab- 
solutely flawless  trial  from  a  technical 
standpoint  was  ever  had  in  a  hotly  contested 
case  when  able  counsel  appeared  for  both 
sides.  If  convictions  are  to  be  reversed 
upon  immaterial  errors,  the  courts  would  no 
longer  perform  the  duty  of  protecting  so- 
ciety, but  would  find  themselves  practically 
the  protectors  of  criminals.  Wherever  a 
substantial  right  is  involved  in  a  technical 
rule,  this  court  will  enforce  such  rule  strict- 
ly. But  where,  as  in  this  case,  the  appel- 
lant is  clearly  guilty,  and  none  of  the  errors 
complained  of  were  calculated  to  influence 
the  jury  to  his  prejudice,  it  would  be  a 
miscarriage  of  justice  to  set  aside  the  con- 
viction. 

Judges  should  always  remember  that  laws 
are  enacted  to  be  enforced,  and  that  penal- 
ties are  prescribed  to  be  inflicted  upon  those 
who  violate  the  law,  and  that  courts  are 
established  and  supported  by  the  people  sole- 
ly for  the  purpose  of  administering  justice 
and  protecting  the  people  in  their  property 
and  in  their  lives,  and  that  it  is  a  perver- 
sion of  their  powers  and  duties  for  courts 
to  administer  the  law  for  any  other  pur- 
pose than  that  of  the  protection  of  society. 
An  appellate  court  has  no  right  to  assume 
that  the  trial  judge,  the  county  attorney, 
and  the  jury  have  entered  into  a  conspiracy 
to  unlawfully  deprive  a  defendant  of  his  lib- 
erty. These  persons  are  all  officers  of  the 
law  and  are  acting  under  oath,  and  every 
presumption  must  be  indulged  in  favor  of 
the  regularity,  good  faith,  and  justice  of 
their  action. 

Before  conviction  a  person  charged  with 
crime  is  presumed  to  be  innocent.  A  defend- 
ant participates  in  the  selection  of  the  jury, 
and  when  a  juror  is  accepted  by  a  defend- 
ant he  thereby  vouches  for  the  intelligence, 
integrity,  and  impartiality  of  such  juror,  and 
.1'  is  bound  thereby  unless  the  contrary  af- 
firmatively  appears  from  the  record.  There- 
fore, after  a  jury  has  found  a  defendant 
guilty,  the  presumption  of  innocence  is  de- 
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stroyed,  and  upon  appeal  the  counter  pre- 
sumption prevails;  that  is,  that  the  verdict 
of  the  jury  is  right  and  that  the  appellant 
is  guilty.  Appellate  courts  have  no  right  to 
act  as  counsel  for  a  defendant  and  hunt  for 
excuses  to  set  aside  the  verdicts  of  juries 
and  the  judgments  of  courts,  and  no  case 
should  be  reversed  unless  it  affirmatively  ap- 
pears from  the  record  that  the  trial  court 
committed  material  error  to  the  injur}'  of 
the  appellant,  or  that  the  jury  were  in- 
fluenced by  improper  motives,  or  that  the 
verdict  is  contrary  to  the  evidence.  There 
should  be  an  end  to  criminal  trials,  for  it  is 
the  nearness  and  certainty  of  punishment 
which  deters  criminals  and  thereby  protects 
society.  This  court  is  unalterably  commit- 
ted to  the  enforcement  of  these  principles 
for  the  purpose  of  protecting  property 
rights  and  making  human  life  safe  and 
sacred  in  Oklahoma. 

We  find  no  material  errors  in  the  record. 
The  judgment  of  the  lower  court  is  there- 
fore in  all  things  affirmed. 

Armstrong,  P.  J.,  and  Doyle,  J.,  con- 
ear. 
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J.  T.  KUHNS,  Admr.,  etc.,  of  E.  P.  Rey- 
nolds, Jr.,  Deceased,  Appt. 

(164  Cal.  472,  129  Pac.  587.) 

lilmltatlon  of  actions  —  promise  to  pay 
when  able* 

1.  The  statute  of  limitations  does  not  be- 
gin to  run  against  a  right  of  action  upon  a 
promise  to  pay  a  debt  when  able,  until 
ability  to  pay  exists. 

EiVidence  —  burden  of  proof  —  ability 
to  pay  debt. 

2.  One  claiming  that  a  promise  to  pay  a 
debt  when  able  was  iMirr^  by  the  statute 
of  limitations  has  the  burden  of  showing 
that  the  promisor  became  able  to  pay  long 
enough  before  action  brought  to  permit  the 
running  of  the  statute. 

Same  —  cause   of   action  —  burden   of 
proof. 

3.  To  maintain  an  action  against  an  ad- 
ministrator on  a  promise  by  his  intestate 
to  pay  a  debt  when  able,  plaintiff  has  the 
burden  of  showing  ability. 

Note.—  As  to  effect  of  promise  to  pay 
as  soon  as  one  can,  including  the  question 
when  the  statute  of  limitations  begins  to 
run  against  an  action  upon  such  a  promise, 
see  note  to  Benton  v.  Benton,  27  L.R.A. 
(N.8.)  300. 
44  L.R.A.(N.S.) 


Appeal  —  from  Judgment  —  failure  of 
flndin^rs  to  support. 

4.  That  a  judgment  is  not  supported  by 
the  complaint  or  findings  may  be  reviewed 
upon  appeal  from  the  judgment. 

(January   9,   1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Riverside 
County,  and  from  an  order  denying  a  mo- 
tion for  new  trial  in  an  action  brought  to 
foreclose  a  mortgage.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Collier,  Carnahan,  &  Craig  for 
appellant. 

Messrs.  Purlngton  A  Adair  for  respond- 
ent. 

Sloss,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  appeals  from  a  judgment 
against  him,  and  from  an  order  denying  hia 
motion  for  a  new  trial. 

The  action  was  brought  to  foreclose  a 
mortgage  on  land  in  Riverside  county.  It 
is  alleged  in  the  complaint  that  in  Novem- 
ber, 1894,  the  defendant's  intestate,  £.  P. 
Reynolds,  Jr.,  who  was  then  indebted  to 
plaintiff  in  the  sum  of  $3,000  for  money 
loaned,  borrowed  of  plaintiff  the  further  sum 
of  $1,500,  and  promised  to  pay  plaintiff  the 
entire  sum  of  $4,500  "whenever  he,  the  said 
E.  P.  Reynolds,  Jr.,  should  be  able  to  do 
so."  This  transaction  took  place  at  Wy- 
more,  Gage  county,  Nebraska.  At  the  same 
time  and  place,  Reynolds  executed  and  de- 
livered to  plaintiff  an  instrument,  in  form  a 
bargain  and  sale  deed  of  the  property  above 
mentioned,  the  instrument  being  given  and 
accepted  as  a  mortgage  to  secure  the  pay- 
ment of  said  sum  of  $4,500.  With  the  ex- 
ception of  $350,  the  debt  is  unpaid. 
Reynolds  died  in  December,  1907,  and  the  de- 
fendant was,  by  the  superior  court  of  River- 
side county,  appointed  administrator  of  his 
estate.  Recourse  against  any  property 
other  than  that  mortgaged  is  waived.  The 
answer  denies  the  making  of  the  loan,  and 
the  execution  of  the  mortgage.  It  also 
pleads  the  bar  of  the  statute  of  limitations, 
specifying  §§  361,  339  (subd.  1),  and  337 
(subds.  1  and  2)  of  the  Code  of  Civil  Pro- 
cedure. The  findings  were  in  favor  of  the 
plaintiff,  and  judgment  of  foreclosure  fol- 
lowed. 

The  appellant's  principal  contention  is 
that  the  evidence  establishes  that  the  action 
was  barred  by  the  statute  of  limitations,  and 
particularly  by  §  361.  Under  that  section, 
an  action  based  upon  a  cause  of  action  aris- 
ing in  another  state  cannot  be  maintained 
in  this  state  after  the  lapse  of  time  within 
which  an  action  might  have  been  maintained 


1913. 


VAN  BUSKIRK  ▼.  KUHNS. 


711 


in  the  state  in  which  the  cause  of  action 
arose.  There  is  an  exception  in  favor  of 
citizens  of  this  state,  but  the  plaintiff  is 
not  within  the  excepted  class.  If,  then,  at 
the  date  of  the  filing  of  the  complaint  herein, 
an  action  on  the  debt  could  not  have  been 
maintained  in  Nebraska,  the  state  in  which 
the  cause  of  action  arose,  the  suit  to  fore- 
close the  mortgage  must  be  held  to  be 
barred  here.  Allen  v.  Allen,  95  Gal.  184,  16 
L.R.A.  646,  30  Pac.  213;  Lilly-Brackett  Co. 
V.  Sonnemann,  157  Cal.  192,  106  Pac.  716, 
21  Ann.  Cas.  1279. 

There  was  no  evidence  of  the  Nebraska 
law  with  reference  to  limitation  of  actions, 
but  since,  in  the  absence  of  proof,  the  law 
of  a  foreign  jurisdiction  is  presumed  to  be 
the  same  as  our  own  (Hickman  v.  Albaugh, 
21  Cal.  225;  Flood  v.  Dunphy,  147  Cal.  96,  81 
Pac.  315;  Lilly-Brackett  Co.  v.  Sonnemann, 
supra),  the  period  within  which  an  action 
might  have  been  brought  in  Nebraska  on 
the  oral  agreement  to  repay  the  money 
loaned  must  be  taken  to  be  two  years.  Code 
Civ.  Proc.  §  339,  subd.  1.  On  the  proposi- 
tions just  stated  there  is  no  dispute  between 
the  parties.  They  advance  opposing  views, 
however,  regarding  the  time  when  a  cause  of 
action  on  the  debt  accrued.  The  loan  was 
made  in  November,  1894.  Reynolds  died  in 
December,  1907,  and  this  action  was  com- 
menced in  May,  1910.  There  was,  accord- 
ingly, a  lapse  of  thirteen  years  after  the 
making  of  the  loan,  until  Reynolds's  death, 
and  over  fifteen  years  until  the  filing  of  the 
complaint.  The  appellant  contends  that, 
where  a  promisor  agrees  to  make  a  payment 
"when  able,"  his  obligation  is  to  pay  within 
a  reasonable  time,  and  that  the  right  to 
sue  is  barred  at  the  expiration  of  such  rea^- 
sonable  time.  If  the  rule  be  as  claimed,  it 
will  not  be  doubted  that  a  delay  of  fifteen 
years  is  prima  facie  long  enough  to  permit 
a  reasonable  time  within  which  to  sue,  to- 
gether with  two  years  thereafter,  to  elapse 
several  times. 

But  the  authorities  in  this  state  seem  to 
establish  a  different  rule  for  construing  a 
promise  to  pay  "when  able."  They  support 
the  respondent's  contention  that  such  a 
promise  is  conditional,  and  that  no  cause  of 
action  accrues  until  the  condition  is  per- 
formed; that  is  to  say,  until  the  debtor  is 
able  to  pay.  In  Curtis  v.  Sacramento,  70 
Cal.  412,  11  Pac.  748,  the  court  said  that,  "if 
the  debtor  promises  to  pay  the  debt  when  he 
is  able,  or  by  instalments,  etc.,  the  creditor 
can  claim  nothing  more  than  the  promise 
gives  him."  In  Rodgers  v.  Byers,  127  Cal. 
528,  60  Pac.  42,  the  defendant,  being  in- 
debted to  plaintiff,  wrote  to  plaintiff  before 
action  was  barred,  saying:  "I  will  liquidate 
that  note  as  soon  as  I  can  get  the  money. 
44  L.R.A.(N.S.) 


.  .  .  Will  pay  as  soon  as  I  can."  It  was 
held  that  plaintiff  could  not  rely  upon  the 
statements  as  extending  his  time  to  sue  upon 
the  original  obligation.  His  claim,  said  the 
court,  was  based  upon  a  "substituted,  condi- 
tional promise,"  and  the  proper  action  would 
have  been  one  for  the  breach  of  such  prom- 
ise, "in  which  it  would  have  been  necessary 
for  the  plaintiff  to  allege  the  promise  and 
show  the  condition  broken  after  defendant's 
ability  to  perform."  See  also  Morehouse  v. 
Morehouse,  140  Cal.  88,  73  Pac.  738.  It  fol- 
lows that,  until  the  debtor  becomes  able  to 
pay,  the  statute  of  limitations  does  not  begin 
to  run.  The  general  current  of  authority  is 
to  this  effect.  26  Cyc.  1360;  19  Am.  k  Eng. 
Enc.  Law,  2d  ed.  193;  Tebo  v.  Robinson,  100 
N.  Y.  27,  2  N.  E.  383;  Richardson  v.  Brick- 
er,  7  Colo.  68,  49  Am.  Rep.  344,  1  Pac.  433; 
Mattocks  V.  Chadwick,  71  Me.  313;  Scott  v. 
Thornton,  104  Tenn.  547,  58  Sv  W.  236;  Bar- 
ker V.  Heath,  74  N.  H.  270,  67  Atl.  222. 
Nothing  contrary  to  this  view  is  decided  in 
cases  like  Williston  v.  Perkins,  61  Cal.  664, 
or  Earle  v.  Sunnyside  Land  Co.  150  Cal.  214, 
88  Pac.  920,  where  the  promise  was  to  pay 
out  of  a  fund  to  be  realized  in  a  certain  way. 
It  was  held  in  these  and  similar  cases  that 
there  is  an  implied  obligation  to  use  reason- 
able diligence  in  performing  the  act  upon 
which  payment  was  contingent.  In  default 
of  such  diligence,  payment  becomes  due  with- 
out performance  of  the  condition.  But  there 
is  nothing  in  the  facts  before  us  to  bring 
this  case  within  the  rule  stated.  It  is  not 
suggested  that  Reynolds  was  in  any  way 
derelict  in  his  efforts  to  acquire  the  means 
to  pay  his  debt. 

Since  the  statute  of  limitations  is  an  af- 
firmative defense,  it  became  incumbent  upon 
the  defendant,  in  order  to  establish  this 
plea,  to  show  that  Reynolds  had  the  ability 
to  pay  his  debt,  and  that,  accordingly,  a 
cause  of  action  against  him  accrued  more 
than  the  statutory  time  before  the  filing  of 
the  complaint.  The  evidence  on  the  subject 
is  rather  meager,  and  we  think  the  court  be- 
low was  justified  in  making  a  finding,  im- 
plied in  the  finding  that  the  action  was  not 
barred,  that  Reynolds  had  not  had  such  abil- 
ity. 

But,  if  the  views  al>ove  expressed  are 
sound,  the  very  fact  that  prevents  the  stat- 
ute from  running  (i.  e.,  the  lack  of  ability 
on  Reynolds's  part  to  pay  his  debt)  operates 
also  to  prevent  the  plaintiff  from  maintain- 
ing his  action.  The  reason  that  the  statute 
does  not  run  is  that  the  promise  is  condition- 
al upon  the  debtor's  ability  to  pay,  and  that 
a  cause  of  action  does  not  accrue  until  such 
ability  exists.  If  the  promise  is  conditional 
upon  such  ability,  it  is,  as  is  said  in  Rod- 
gers ▼.  Byers,  supra,  incumbent  upon  the 
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plaintiff  to  allege  and  prove  that  the  condi- 
tion has  been  complied  with.  This  is  not, 
like  the  plea  of  the  statute  of  limitations, 
matter  of  defense.  It  is  a  substantive  part 
of  the  cause  of  action,  and  the  burden  of 
proof  with  respect  to  it  is  upon  the  plain- 
tiff. Bidwell  V.  Rogers,  10  Allen,  438;  Boyn- 
ton  V.  Moulton,  159  Mass.  248,  34  N.  E.  3G1; 
Veasey  v.  Reeves,  6  Ind.  406;  Halladay  v. 
Weeks,  127  Mich.  363,  89  Am.  St.  Rep.  478, 
86  N.  W.  799;  Parker  v.  Butterworth,  46  N. 
J.  L.  244,  50  Am.  Rep.  407.  The  complaint 
contains  no  allegation  of  such  ability,  and 
the  court  does  not  find  it.  There  is  there- 
fore a  want  of  averment  and  finding  of  facts 
establishing  the  existence  of  a  cause  of  ac- 
tion. The  plaintiff  alleges  a  promise  to  pay 
in  a  certain  event.  He  does  not  allege,  and 
the  court  does  not  find,  that  the  event  upon 
which  the  obligation  depends  has  occurred. 

Neither  the  complaint,  therefore,  nor  the 
findings,  support  the  judgment.  This  de- 
fect is  one  that  may  be  reviewed  on  an  ap- 
peal from  the  judgment. 

The  result  of  these  views  being  that  the 
judgment  must  be  reversed,  it  is  unnecessary 
to  consider  the  further  points  made  by  the 
appellant. 

The  judgment  and  the  order  denying  a 
new  trial  are  reversed. 

Bhaw  and  Angellottl,  JJ.,  concur. 
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STATE   OF  OHIO  EX  REL.  MORRIS  J. 
WEINBERGER,  Plff.  in  Err., 

V. 

DANIEL  T.  MILLER  et  al. 


STATE   OF   OHIO   EX   REL.   EDWIN  D. 

FRITCH 

V. 

BOARD    OF    DEPUTY    STATE    SUPER- 
VISORS OF  ELECTIONS. 

(87  Ohio  St.  12,  99  N.  E.  1078.) 

Voter  —  separate  Judicial  ballot  —  Ta- 
lidlty. 

The  act  of  the  general  assembly  of  the 
state  of  Ohio  passed  February  17,  1911  (102 
Ohio  Laws,  5),  entitled  "An  Act  to  Provide 

Headnote  by  Donahxte,  J. 

Note,  —  Constitutionality  of  statute  pro- 
viding  for  election  ty  separate  bal- 
lot. 

A  careful  search  has  failed  to  disclose 
any  other  case  than  State  ex  bel.  Wein- 
BEBOEB  y.  MiLLEK,  Considering  the  consti- 
tutionality of  a  statute  providing  for  an 
election  by  separate  ballot.  A  somewhat 
41  L.ILA.(N.S.) 


for  the  Election  of  Judicial  Officers  by  Sep- 
arate Ballot,"  is  a  valid  exercise  of  legis- 
lative power,  and  not  repugnant  to  the 
Constitution  of  this  state. 

(Davis,  Oh.  J.,   and   Shauck,  J.,   dissent.) 
(October  3,  1912.) 

1^  RROR  to  the  Circuit  Court  for  Cuyahoga 
J  County  to  review  a  judgment  aftirniiug 
a  judgment  of  the  Court  of  Common  Pleas 
in  defendants'  favor  in  a  proceeding  to  en- 
join the  printing  of  the  names  of  judicial 
candidates  on  a  separate  ballot.     Affirmed. 

APPLICATION  for  a  peremptory  writ  of 
mandamus  to  compel  defendants  to 
print  the  names  of  the  judicial  candidates 
on  the  regular  ballot.    Refused. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hidy,  Klein,  &  Harris,  for 
plaintiff  in  error: 

The  act  of  February  17,  1911  (102  Ohio 
Laws,  5 ) ,  is  unconstitutional  and  void. 

Roller  V.  Truesdale,  26  Ohio  St.  586;  State 
ex  rel.  Bateman  v.  Bode,  55  Ohio  St.  224, 
34  L.R.A.  498,  60  Am.  St.  Rep.  69G,  45  N.  E. 
195 ;  State  ex  rel.  Karlinger  v.  Deputy  State 
Supers.  80  Ohio  St.  471,  24  L.R.a!^  ( N.S. ) 
188,  89  N.  E.  33;  State  v.  Hipp.  38  Ohio  St. 
199;  State  ex  rel.  Ragan  v.  Junkin,  85  Neb. 
1,  23  L.R.A.(N.S.)  839,  122  N.  W.  473;  State 
ex  rel.  Holliday  v.  O'Leary,  43  Mont.  157, 
115  Pac.  204;  State  ex  rel.  McGrael  v. 
Phelps,  144  Wis.  1,  35  L.R.A.(N.S.)  353, 
128  N.  W.  1041;  Dapper  v.  Smith,  138  Mich. 
104,  101  N.  W.  60;  Britton  v.  Election 
Comrs.  129  Cal.  337,  51  L.R.A.  115,  61  Pac. 
1115;  State  ex  rel.  Wilmot  v.  Buckley,  60 
Ohio  St.  273,  54  N.  K  272;  State  v.  Gardner, 
58  Ohio  St.  599,  41  L.R.A.  689,  65  Am.  St. 
Rep.  785,  61  N.  E.  136;  State  v.  Spellmire, 
67  Ohio  St.  77,  65  N.  E.  619. 

Messrs.  Robert  M.  Morgan,  J.  J.  Bab- 
Ica,  Clarence  D.  Laylin,  and  Frank 
Davis,  Jr.,  with  Mr.  Timothy  S.  Hogan, 
Attorney  General,  for  defendants  in  error; 

The  act  is  not  unconstitutional. 

State  V.  Kendle,  52  Ohio  St.  346,  39  N.  E. 
947;  Cleveland,  C.  C.  &  St.  L.  R,  Co.  v. 
Wells,  65  Ohio  St.  313,  58  L.R.A.  651,  62  N. 
E.  332;  Lehman  v.  McBride,  15  Ohio  St. 
573;  Mason  v.  State,  58  Ohio  St.  30,  41 
L.R.A.  291,  50  N.  E.  6;  State  ex  rel.  Eastern 
&  W.  School  Dists.  ▼.  Cincinnati,  19  Ohio, 
178;  Walker  v.  Cincinnati,  21  Ohio  St.  14, 

analogous  question,  however,  is  raised  in 
State  ex  rel.  Smith  v.  Anderson,  26  Fla.  240, 
8  So.  1,  where  the  constitutionalitv  of  a  mu- 
nicipal  ordinance  providing  that  there 
should  be  distinct  and  separate  ballot  boxes 
to  receive  the  ballots  for  the  several  officers 
to  be  voted  for,  and  that  boxes  should  be 
marked  in  plain  Roman  type  or  in  plain 
handwriting  designating  the  office  for  which 
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8  Am.  Rep.  24 ;  State  ex  rel.  Yaple  v.  Cream- 
er, 85  Ohio  St.  349,  39  L.R.A.(N.S.)  694,  97 
N.  E.  602;  Miller  v.  Crawford,  70  Ohio  St. 
207,  71  N.  E.  631,  1  Ann.  Cas.  558;  State 
▼.  Spellmire,  67  Ohio  St.  77,  66  N.  E.  619. 

Mr.  Edwin  F.  Vorls  for  relator  Fritch. 

Mr.  W.  A.  Spencer  for  other  defendants. 

Messrs.  Philip  Roettini^er  and  Thomas 
Bentham  for  certain  nominees. 

Donahue,  J.,  delivered  the  opinion  of  the 
court: 

The  case  of  State  ex  rel.  Weinberger,  a 
taxpayer,  v.  Daniel  T.  Miller  et  al.,  is  a  pro- 
ceeding in  error  to  reverse  the  judgment  of 
the  circuit  court  of  Cuyahoga  county.  The 
case  of  State  ex  rel.  Fritch  v.  Board  of 
Deputy  State  Supervisors  of  Elections  for 
Summit  County  et  al.  is  an  action  in  man- 
damus filed  originally  in  this  court,  and  the 
only  question  arising  in  both  of  these  cases 
is  the  question  of  the  constitutionality  of 
the  act  of  the  legislature  passed  February 
17,  1911  (102  Ohio  Laws,  5),  entitled  "An 
Act  to  Provide  for  the  Election  of  Judicial 
Officers  by  Separate  Ballot."  It  is  claimed 
on  the  part  of  the  relator  in  each  of  these 
cases,  that  this  act  is  unconstitutional  for 
the  following  reasons:  (1)  It  is  in  violation 
of  §  2  of  article  6,  requiring  that  all  elec- 
tions shall  be  by  ballot.  (2)  It  is  in  viola- 
tion of  §  1  of  article  5,  providing  that  all 
citizens  possessed  of  the  requisite  qualifica- 
tions shall  be  entitled  to  vote  at  all  elec- 
tions. (3)  It  is  in  violation  of  §  26  of 
article  2,  in  that  it  does  not  operate  uni- 
formly upon  the  subject-matter  of  elections. 

Before  discussing  in  detail  any  of  these 
objections  to  the  validity  of  this  legislation, 
it  miifht  be  profitable  to  consider  briefly  the 
riglit  and  authority  of  a  court  to  declare 
statutes  unconstitutional,  and  when  and 
under  what  circumstances  a  court  should  do 
so.  These  subjects  have  been  considered  in 
a  great  many  reported  cases  in  the  Su- 
preme Court  of  the  United  States,  in  this 
court,  and  in  the  supreme  court  of  other 
states  of  the  Union,  but  nowhere  is  the  prin- 
ciple involved  more  clearly  stated  than  in 
tlie  opinion  of  Chief  Justice  Marshall  in  the 
case  of  Marbury  v.  Madison,  1  Cranch,  137, 
2  L.  ed.  60.  In  that  case  it  is  said:  ''That 
the  people  have  an  original  right  to  estab- 


lish, for  their  future  government,  such 
principles  as,  in  their  opinion,  shall  most 
conduce  to  their  own  happiness,  is  the  basis 
on  which  the  whole  American  fabric  has  been 
erected.  .  .  .  The  principles,  therefore, 
so  established,  are  deemed  fundamental. 
And  as  t)ie  authority  from  which  they  pro- 
ceed is  supreme,  and  can  seldom  act,  they 
are  designed  to  be  permanent.  .  .  .  The 
powers  of  the  legislature  are  defined  and 
limited;  and  that  those  limits  may  not  be 
mistaken  or  forgotten,  the  Constitution  is 
written.  ...  It  is  a  proposition  too 
plain  to  be  contested  that  the  Constitution 
controls  any  legislative  act  repugnant  to  it." 

There  can  be  no  honest  controversy  but 
that  the  written  Constitution  of  the  state  is 
the  paramount  law,  and  while  courts  are 
required  to  accept  the  law  as  given  them 
by  the  lawmaking  power  of  the  state,  yet 
when  that  law  is  clearly  in  confiict  with 
the  Constitution  under  authority  of  which  it 
was  enacted,  it  is  the  duty  of  the  court  to 
sustain  the  paramount  law,  and  refuse  to  en- 
force any  and  all  legislation  in  contraven- 
tion thereof.  Any  other  course  would  lead 
to  the  destruction  of  the  Constitution, 
which  is  the  supreme  law  written  by  the 
supreme  power  of  the  state,  the  people 
themselves.  The  oath  of  office  administered 
to  every  judge  requires  him  to  support  the 
Constitution  of  the  United  States  and  the 
Constitution  of  the  state  of  Ohio.  It  fol- 
lows therefore  that  the  question  of  the  con- 
stitutionality of  an  act  of  the  general  as- 
sembly is  a  question  tha/t  appeals  to  the 
conscience  of  the  court,  as  well  as  the  con- 
science of  the  individual  members  of  the 
legislature,  and  by  the  very  terms  of  his 
oath  of  ofiice  it  becomes  the  duty  of  a 
judge  to  refuse  to  enforce  any  act  of  the 
legislature  in  confiict  with  the  Constitu- 
tion. 

It  by  no  means  follows,  however,  that  a 
court  should  refuse  to  give  full  force  and 
effect  to  an  act  of  the  general  assembly  of 
the  state  because  its  constitutionality  is 
doubtful.  Upon  this  question  the  same  high 
authority.  Chief  Justice  Marshall,  in  the 
case  of  Fletcher  v.  Peck,  6  Cranch,  87,  3  L.. 
ed.  162,  declared:  "It  is  not  on  slight  impli- 
cation and  vague  conjecture  that  the  legis- 
lature is  to  be   pronounced   to  have  tran- 


the  ballot  is  intended,  and  that  the  ballot 
should  be  of  plain  white  paper,  and  not 
more  than  a  specified  length  and  width, 
and  contain  nothing  but  the  name  of  the 
officer  or  officers  to  be  voted  for,  was  sus- 
tained. The  court  said  that  the  regulation 
of  the  ordinance  did  not  of  itself  violate 
the  constitutional  principle  of  secrecy,  nor 
deprive  the  electors  of  the  free  exercise  of 
their  franchise. 
44  L.R.A.(N.S.) 


And  in  Hubbard  v.  Woodsum,  87  Me.  88, 
32  Atl.  802,  a  notice  by  county  commission- 
ers requiring  voters  to  cast  their  ballots 
on  special  questions  submitted  to  them,  with 
only  the  word  "yes"  or  "no"  written  there- 
on, and  requiring  also  that  such  ballots 
should  be  received  in  a  separate  box  spe- 
ciallv  for  the  occasion,  was  held  unobjec- 
tionable. W.  W.  A. 
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scended  its  powers,  and  its  acts  to  be  con- 
sidered as  void.  The  opposition  between 
the  Constitution  and  the  laws  should  be 
such  that  the  judge  feels  a  clear  and  strong 
conviction  of  their  incompatibility  with 
each  other."  Judge  Ranney,  in  writing  the 
opinion  of  this  court  in  the  case,  of  Cin- 
cinnati, W.  &  Z.  R.  Co.  V.  Clinton  County, 
1  Ohio  St.  77,  uses  this  language:  "It  is 
never  to  be  forgotten  that  the  presumption 
is  always  in  favor  of  the  validi/ty  of  the 
law;  and  it  is  only  when  manifest  assump- 
tion of  authority  and  clear  incompatibility 
between  the  Constitution  and  the  law  ap- 
pear that  the  judicial  power  can  refuse  to 
execute  it.  Such  interference  can  never  be 
permitted  in  a  doubtful  case.  And  this  re- 
sults from  the  very  nature  of  the  question 
involved  in  the  inquiry." 

In  the  case  of  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Wells,  65  Ohio  St.  313,  58  L.R.A.  651, 
62  N.  E.  332,  Davis,  J.,  in  writing  the  opin- 
ion of  this  court,  epitomizes  all  the  author- 
ities on  this  question,  and  gives  expression 
to  the  principle  to  be  deduced  therefrom  in 
this  clear  and  forcible  language:  "It  is 
not  the  duty  of  the  courts,  and  they  will  not 
make  haste,  to  declare  a  statute  void  upon 
a  mere  suggestion  of  conflict  with  the  Con- 
stitution. On  the  contrary,  it  is  a  principle 
firmly  embedded  in  our  jurisprudence  that  it 
must  be  a  clear  infraction  of  the  Constitu- 
tion which  will  authorize  the  courts  to  in- 
tervene and  overthrow  an  act  of  the  legis- 
lature." 

This  then  is  the  established  doctrine  in 
this  state,  and  the  discussion  or  citation  of 
further  authorities  would  be  superfluous. 
But  there  are  some  other  considerations  that 
now  obtain  in  Ohio  that  should  be  given  due 
weight.  It  is  incumbent  on  each  officer  of 
the  different  departments  of  our  govern- 
ment to  perform  the  duties  and  exercise  the 
authority  of  his  (^ce  without  in  anywiso 
interfering  with  the  power,  discretion,  or 
authority  of  the  officers  of  either  of  the 
other  departments.  But  it  is  the  duty  of 
each  and  all  to  insist  vigorously  and  ef- 
fectively upon  the  observance  of  every  pro- 
vision of  the  Constitution.  In  this  state, 
the  governor,  as  the  chief  executive  officer, 
now  has  authority  to  veto  the  acts  of  the 
legislature,  and  therefore  it  becomes  his 
first  duty,  when  a  law  is  presented  to  him 
by  the  general  assembly  for  his  signature, 
to  determine  the  constitutionality  of  that 
law,  and  if  in  his  opinion  it  is  clearly  un- 
constitutional, he  violates  his  oath  of  office 
if  he  sign  or  approve  the  same;  and  if  he 
desires,  he  may  call  to  his  aid  in  determin- 
ing this  question  the  attorney  general  of  the 
state.  Tills  law  here  attacked  as  unconsti- 
tutional received  the  sanction  of  the  execu- 
44  L.R.A.(N,8.) 


tive  head  of  our  state  government,  and  the 
same  was  signed  and  approved  by  him,  so 
that  not  only  one  but  two  of  the  co-ordinate 
branches  of  our  state  government  have 
passed  upon  the  constitutionality  of  this 
act,  and  it  would  seem  that  the  presumption 
in  its  favor  that  always  obtains,  because  it 
was  enacted  into  a  law  by  the  legislature  of 
the  state,  is  largely  strengthened  by  the 
fact  that  its  constitutionality  has  also  been 
passed  upon  and  approved  by  the  executive 
department ;  and  before  a  co-ordinate  branch 
of  the  government  should  declare  it  uncon- 
stitutional, it  should  now  appear  that  it 
clearly  and  undoubtedly  offends  against  the 
positive  provisions  of  the  Constitution. 
Not  only  this,  but  in  the  case  that  is  here 
upon  error  the  common  pleas  court  and  the 
circuit  court  have  held  this  law  constitu- 
tional. It  is  said  by  counsel  for  relator  in 
their  briefs  that  the  judgments  in  those 
courts  were  pro  forma.  But  we  do  not  un- 
derstand that  the  courts  of  Ohio  have  any 
right  to  enter  any  judgments  pro  forma. 
The  question  was  properly  before  each  of 
these  courts,  and  it  was  the  duty  of  each  to 
determine  the  constitutionality  of  this  act 
before  giving  it  judicial  sanction,  and  the 
presumption  is  that  each  court  did  its  duty. 

Another  thing  that  should  not  be  over- 
looked by  this  court  in  disposing  of  this 
question  is  the  fact  that,  by  §  2  of  article  4 
of  the  Constitution  recently  adopted  in  this 
state,  it  is  provided  that  "no  law  shall  be 
held  unconstitutional  and  void  by  the  su- 
preme court  without  the  concurrence  of  at 
least  all  but  one  of  the  judges,  except  in  the 
affirmance  of  a  judgment  of  a  court  of  ap* 
peals  declaring  a  law  unconstitutional  and 
void."  It  is  true  that  this  provision  of  the 
new  Constitution  is  not  now  in  effect,  but 
the  fact  that  it  has  been  adopted  clearly 
shows  that  the  people  of  this  state  are  of 
the  opinion  that  courts  have  been  too  ready 
to  find  constitutional  objection  to  legisla- 
tion, and,  while  personally  I  feel  that  the 
courts  have  done  a  splendid  work  in  this 
behalf,  and  have  thereby  protected  the 
people  from  terrific  burdens  of  local  debt, 
and  have  prevented  a  chaotic  mass  of  local 
legislation  that  would  be  well-nigh  intoler- 
able, yet  the  (pinion  of  one  man  is  not  im- 
portant when  the  people  of  the  state  have 
declared  for  another  policy. 

A  court  does  not  hold  a  law  unconstitu- 
tional for  the  mere  pleasure  of  doing  so. 
On  the  contrary,  it  is  an  unpleasant  duty 
to  declare  that  a  co-ordinate  branch  of  gov- 
ernment has  exceeded  its  authority,  and  it 
ought  never  to  be  done,  and  I  think  I  do 
not  state  it  too  strongly  when  I  say  it  never 
has  been  done,  only  when,  in  the  opinion  of 
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the  court,  the  act  was  absolutely  irrecon- 
cilable with   the   Constitution. 

Nor  is  it  of  any  importance  to  the  court 
whether  the  legislation  in  its  opinion  is 
wise  or  unwise.  With  the  policy  or  the 
practicability  of  the  law  the  court  has 
nothing  to  do.  If  the  act  is  constitutional, 
or  if  its  constitutionality  is  doubtful,  the 
court  has  no  discretion  but  to  enforce  the 
law  as  it  is  written^  no  matter  what  the 
effect  of  such  enforcement  may  be.  Courts 
are  many  times  criticized  for  their  judg- 
ments, when,  if  their  critics  were  to  examine 
into  the  l^islation  upon  which  the  judg- 
ment is  predicated,  the  fault  would  be 
found,  not  with  the  court,  but  with  the  law. 
However  that  may  be,  the  fact  remains  that 
courts  will  not  measure  intellect  with  th? 
lawmaking  power  of  the  state  as  to  the 
wisdom  of  a  law,  but  will  enforce  it  re- 
gardless of  consequences,  unless  forced  to 
the  conclusion  that  the  act  is  clearly  in 
conflict  with  the  organic  law  of  the  state. 
With  these  principles  in  mind,  we  come  to 
the  consideration  of  the  constitutional  ob- 
jections urged  against  this  particular  act. 

First,  it  is  claimed  that  this  act  is  in  vio- 
lation of  §  2  of  article  5  of  the  Constitution, 
requiring  that  all  elections  shall  be  by 
ballot.  It  is  true  that  this  section  does  use 
the  word  "ballot"  in  the  singular,  yet,  so 
far  as  this  statute  is  concerned,  it  fills  the 
terms  of  the  Constitution  to  the  letter,  for 
it  providefl  for  the  election  of  judges  by 
ballot.  It  is  said  that  the  spirit  of  the 
Constitution  is  violated,  because  it  provides 
for  a  separate  ballot,  and  therefore  the  elec- 
tion must  be  by  ballots  instead  of  by  ballot. 
This  is  no  departure  from  the  established 
methods  of  elections  in  this  state.  The 
legislature  has  by  many  laws  provided  for 
separate  ballots  at  the  same  election,  and, 
w^hile  I  have  not  fully  investigated  all  of  the 
legislation  touching  this  subject,  it  is  suffi- 
cient to  say  that  as  far  back  as  May  14, 
1878,  a  law  was  passed  providing  for  sep- 
arate ballots;  and  again,  June  10,  1879,  the 
legislature  passed  an  act  which  provided 
that  in  cities  liaving  a  population  of  20,000 
and  upwards,  the  names  of  candidates  for 
representatives  in  Congress  should  not  be 
placed  upon  the  same  ticket  with  the  name 
of  a  candidate  for  any  state,  county,  town- 
ship, or  municipal  office  to  be  voted  for  at 
the  same  election.  This  law  also  provided 
for  a  separate  voting  place.  Section  5035, 
General  Code,  provides  that  the  names  of 
candidates  for  assessor  of  real  property, 
however  nominated,  shall  be  placed  on  an 
independent  and  separate  ballot,  without 
any  designation  whatever,  except  for  as- 
sessor of  real  property  and  the  number  of 
assessors  to  be  elected.  Section  .J032,  Gcn- 
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eral  Code,  makes  the  same  provision  with 
reference  to  the  boards  of  education.  To  the 
same  effect  is  §  5029,  General  Code,  and 
the  law  providing  for  the  election  of  dele- 
gates to  the  last  constitutional  convention 
contains  identical  provisions  with  the  pro- 
visions of  this  act. 

Counsel  for  relators  call  attention  in  argu- 
ment and  in  their  briefs  to  this  l^slation, 
but  urge  that  no  effect  should  be  given  to 
this,  because  the  constitutionality  of  such 
statutes  has  never  been  questioned,  and  they 
have  been  considered  valid  rather  by  suffer- 
ance than  reflection.  It  is  undoubtedly  true 
that  two  wrongs  do  not  make  a  right,  and, 
if,  this  act  is  clearly  in  violation  of  the 
provisions  of  this  section  of  the  Constitu- 
tion, then  the  fact  that  other  legislation 
has  been  enacted  by  the  general  assembly 
of  this  state,  also  in  contravention  of  its 
terms,  could  be  given  no  consideration  in 
determining  the  question  at  bar.  However, 
the  fact  that  such  legislation  has  been  ac- 
cepted and  acted  upon  by  the  people  of  this 
state  without  objection  is  a  matter  of  im- 
portance where  there  is  any  doubt  touching 
the  constitutionality  of  the  act.  It  is  an 
established  doctrine  of  the  law  that  where 
private  citizens  have  made  a  contract,  and 
their  conduct  under  that  contract  has  given 
construction  to  its  terms,  the  court,  in  con- 
struing the  same,  will  give  great  weight  to 
the  construction  given  it  by  the  parties 
themselves,  especially  if  the  language  is  in 
anywise  ambiguous.  So  in  this  case,  where 
the  people  of  this  state  have  written  a 
Constitution  defining  and  limiting  the  right 
and  authority  of  the  legislature,  and  the 
legislature,  in  pursuance  of  the  authority 
so  conferred,  has  enacted  many  laws  similar 
to  the  one  now  under  consideration,  that  for 
years  have  been  accepted  without  protest, 
not  even  one  citizen  challenging  the  right 
of  the  legislature  to  pass  such  a  law,  it 
would  seem  that  those  who  have  written  the 
fundamental  law  of  the  state  for  their  own 
protection  have  so  construed  it  as  to  au- 
thorize such  legislation,  and  this  fact  is 
one  that  should  receive  the  consideration  of 
this  court  But  aside  from  this,  if  we  are 
to  look  to  the  language  of  §  2  of  article  5 
only,  still  it  would  appear  that  this  objec- 
tion to  this  law  is  hypercritical  and  unten- 
able. It  is  merely  "sticking  in  the  bark"  to 
say  that,  because  the  Constitution  provides 
for  an  election  by  ballot,  that  means  that 
only  one  ballot  may  be  used  at  the  same 
election  under  any  and  all  circumstances. 
If  the  legislature  has  authority  to  make  a 
proper  classification,  which  is  no  longer  a 
question  of  doubt  in  this  state,  it  follows 
then  that  such  classification  would  require 
a  separate  ballot,  and  this  one  provision  of 
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the  Constitution  must  be  construed  so  that 
effect  may  be  given  to  all  of  its  other  pro- 
visions. Tliis  law  requiring  a  separate  bal- 
lot, if  it  offends  for  that  reason  against  any 
of  the  provisions  of  the  Constitution,  it 
would  seem  to  be  §  1  of  article  5.  This 
court,  in  construing  that  section  of  the  Con- 
stitution in  the  case  of  Monroe  v.  Collins,  17 
Ohio  St.  665,  among  other  things,  held  that 
"the  legislature  have  no  power,  directly  or 
indirectly,  to  deny  or  abridge  the  constitu- 
tional right  of  citizens  to  vote,  or  unneces- 
sarily to  impede  its  exercise."  This  we  be- 
lieve to  be  the  correct  view.  A  great  many 
separate  ballots  might  impede  the  constitu- 
tional right  of  citizens  to  vote,  but  it  is  ap- 
parent that  this  objection  does  not  now 
obtain,  and  it  is  unnecessary  for  the  court 
to  anticipate  it. 

Th»  second  objection  urged  by  counsel  for 
relators  is  a  much  more  serious  one,  and  one 
that  cannot  be  classed  as  technical  in  any 
sense  of  the  word.  Section  1  of  article  5 
of  the  Constitution  provides  that  *'every 
white  male  citizen  of  the  United  States  of 
the  age  of  twenty-one  years,  who  shall  have 
been  a  resident  of  the  state  one  year  next 
preceding  the  election,  and  of  the  county, 
township,  or  ward  in  which  he  resides  such 
time  as  may  be  provided  by  law,  shall  have 
the  qualifications  of  an  elector,  and  be  en- 
titled to  vote  at  all  elections."  It  is  in- 
sisted that  this  act  adds  another  provision 
to  the  qualification  of  an  elector,  in  that  it 
requires  him  to  be  able  to  read  in  order  to 
select  the  candidate  for  a  judicial  office  for 
whom  he  may  desire  to  vote.  Counsel,  in 
their  argument  in  support  of  this  proposi- 
tion, make  the  mistake  of  assuming  that 
under  the  Australian  ballot  law,  and  the 
laws  theretofore  existing  relating  to  the 
ballot,  the  illiterate  voter  could  readily,  and 
without  any  difficulty  whatever,  vote  for  the 
candidates  of  his  choice.  Wc  are  unable  to 
see  how  the  act  in  question  adds  anything  to 
the  past  legislation  or  the  existing  legisla- 
tion on  this  subject,  that  would  place  such 
illiterate  voter  at  any  greater  disadvantage 
than  he  was  under  prior  to  its  passage. 
Laws  must  be  general  in  their  nature. 
They  must  afford  to  everybody  equal  oppor- 
tunities under  the  law,  but  it  is  not  possible 
for  Constitutions  or  l^islation  to  make  all 
men  equal  in  understanding,  intelligence, 
and  education,  notwithstanding  the  whole 
course  of  our  legislation  tends  in  that  di- 
rection, for  it  has  been  the  care  of  the  state 
that  every  individual  should  have  equal  op- 
portunity to  become  educated,  and  to  that 
end  it  is  magnanimous  in  the  expenditure  of 
public  funds.  Not  only  that,  the  state,  not 
content  with  furnishing  the  means  of  edu- 
cation, has  passed  laws  compelling  the  youth 
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of  our  country  to  take  advantage  of  these 
opportunities.  With  reference  to  foreign 
born  citizens  who  may  become  naturalized 
in  this  country,  the  laws  of  the  United 
States  require  that  every  foreign  born  per- 
son who  desires  to  become  a  citizen  of  the 
republic  must  file  a  petition  in  writing 
signed  by  the  applicant  in  his  own  hand- 
writing. Section  15,350 — 2,  Gen.  Code,  34 
Stat,  at  L.  597,  chap.  3592,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  629.  Yet,  notwith- 
standing the  provisions  made  by  the  state 
for  the  education  of  its  citizens,  and  the  re- 
quirement of  the  act  of  Congress  of  the 
United  States  that  an  applicant  for  citizen- 
ship must  subscribe  his  name  to  his  appli- 
cation in  his  own  handwriting,  if  this  act 
in  question  adds  anything  further  to  the 
requisite  qualification  of  a  voter  than  is 
found  in  §  1  of  article  5  of  our  Constitution, 
the  act  must  fail,  for  it  is  not  the  province 
of  a  court,  nor  of  the  general  assembly,  to 
change  the  Constitution  of  the  state,  even 
though  it  be  conceded  that  the  time  has  ar- 
rived when  it  ought  to  be  changed.  This 
question  must  be  met  and  answered  by  the 
consideration  of  the  language  of  this  pro- 
vision of  the  Constitution  and  the  language 
of  the  aC  under  consideration,  keeping  in 
mind  at  ail  times  not  only  the  language  of 
the  act,  but  the  necessary  and  natural  effect 
that  must  follow.  It  must  be  conceded  that 
the  intention  and  purpose  of  all  elections  is 
to  register  the  will  of  the  people  honestly 
expressed  through  the  ballot,  and  every 
voter  must  use  some  intelligence  in  the 
exercise  of  his  right  and  privilege,  other- 
wise an  election  would  be  nothing  more  than 
a  farce,  unless  indeed  it  should  later  de- 
velop into  a  state  tragedy.  The  provisions 
of  the  Constitution  on  this  subject  must  be 
construed  in  light  of  the  purposes  to  be  ac- 
complished, otherwise  all  legislation  on  the 
subject  of  the  form  and  requirements  of  the 
ballot  must  be  held  to  be  in  violation  of 
these  provisions.  The  Constitution  is  silent 
as  to  the  kind  and  character  of  ballot  that 
shall  be  used.  For  many  years  the  legisla- 
ture left  this  important  part  of  the  machin- 
ery of  our  elections  solely  within  the  con- 
trol of  political  parties,  but  there  came  a 
time  when  it  was  apparent  that  the  legis- 
lature must  deal  with  this  subject  and  pro- 
vide a  uniform  ballot  for  the  use  of  the 
voters,  otherwise  it  would  be  impossible  to 
guard  against  election  frauds. 

Under  the  old  order  of  things,  when  po- 
litical parties  furnished  to  the  voters  ballots 
of  different  color  and  different  size,  it  does 
not  appear  how  it  could  have  been  easier 
then  for  an  illiterate  man  to  vote  for  the 
candidate  of  his   choice,   if  that   candidate 
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happened  to  be  upon  a  ballot  opposite  in 
politics  to  the  ballot  of  his  own  political 
faith,  than  it  now  is  for  him  to  vote  for  a 
judicial  candidate.  It  is  true  that  he  did 
have  some  advantage  in  selecting  his  party 
ballot,  but  that  was  the  whole  extent  of  the 
assistance  given  him  by  ballots  differing  in 
size  and  color.  The  legislature  of  the  state, 
in  order  to  guard  against  election  frauds, 
was  compelled  to  and  did  take  away  from 
him  even  the  slight  advantage,  and  pro- 
vided by  law  that  all  ballots  should  be 
uniform  as  to  writing,  printing,  and  size, 
and  without  any  device  or  mark  by  which 
one  ballot  may  be  known  or  distinguished 
from  another,  except  the  words  at  the  head 
of  the  ballot.  That  provision  of  law  with 
reference  to  the  ballot  was  many-fold  more 
vulnerable  to  attack  as  offending  against 
§  1  of  article  5  of  the  Constitution,  than 
this  act  in  question,  for  it  deprived  an 
illiterate  voter  of  all  means,  except  the 
writing  or  printing  on  the  ballot  itself,  of 
determining  the  candidates  of  his  party  for 
purely  political  offices,  as  well  as  judicial 
offices.  The  voter  that  could  not  read 
could  Aot  vote  without  l^e  assistance  of 
someone  more  fortunate  than  himself.  He 
was  compelled  to  rely  upon  others,  and 
therefore  might  become  an  easy  victim  of 
corrupt  men,  and  yet  no  one  seemed  to 
think  that  this  provision  was  unconstitu- 
tional, or  that  it  added  an  educational  qual- 
ification to  the  qualifications  named  in  the 
Constitution.  This  act  was  passed  March 
21,  1S74  (71  Ohio  Laws,  p.  31),  and  elec- 
tions were  held  under  it  without  even  chal- 
lenging its  constitutionality,  until  the  pas- 
sage of  the  Australian  ballot  law. 

The  Australian  ballot  law  permits  politi- 
cal parties  to  select  a  device  to  be  placed  at 
the  head  of  the  column  on  the  ballot  occu- 
pied by  the  names  of  that  party's  candi- 
dates. The  legislature  had  theretofore  pro- 
vided that  there  should  be  no  mark  or 
device  upon  the  ballot  that  would  enable  the 
voter  to  distinguish  one  from  another  by 
reason  thereof,  and  the  present  provision 
allowing  the  same  can  be  changed  at  the  will 
of  the  legislature.  If  the  present  Austra- 
lian ballot  were  to  be  stripped  of  these  dis- 
tinguishing marks  or  devices,  in  what  posi- 
tion would  it  leave  the  illiterate  voter  7 
But  even  with  these  devices  or  emblems  at 
the  head  of  the  party  column,  the  only  aid 
they  afford  him  is  an  opportunity  to  vote 
a  straight  party  ticket.  If  he  desires  to 
vote  for  a  friend  of  opposite  politics,  or  if 
he  desires  to  vote  against  any  of  the  candi- 
dates on  his  party  ticket,  he  is  absolutely 
helpless,  and  must  depend  upon  the  aid  and 
assistance  of  others. 

The  laws  of  this  state  control  party  pri- 
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mary  elections.  Tlie  ballots  to  be  voted  at 
these  elections  have  printed  thereon  the 
name  of  the  office  for  which  the  candidate 
is  to  be  selected,  followed  by  a  list  of  the 
names  proposed  for  that  particular  office. 
The  illiterate  voter  has  the  same  right  to 
vote  at  these  primary  elections  as  any  other 
citizen  of  the  state,  and  yet,  if  he  cannot 
read  or  write,  how  is  he  to  select  from  these 
names  the  name  of  the  candidate  of  his 
choice?  In  this  year  there  was  held  in  this 
state  a  Republican  primary  election  for  the 
purpose,  among  other  things,  of  selecting 
delegates  to  the  state  convention.  The 
names  of  delegates  representing  dia- 
metrically opposed  views  were  placed  indis- 
criminately upon  this  ballot,  and  the  voter 
was  compelled  to  select  from  these  names 
the  delegates  for  whom  he  desired  to  vote, 
with  no  means  whatever  furnished  by  the 
ballot  or  the  election  officers  to  aid  him  in 
determining  which  delegate  stood  for  cer- 
tain principles,  and  which  for  other,  or,  to 
be  more  specific,  which  delegates  stood  for 
the  indorsement  of  President  Taft, «  and. 
which  stood  for  the  indorsement  of  Ex- 
President  Roosevelt;  and  even  if  this  in- 
formation were  furnished  to  him,  if  he  could 
not  read  or  write,  how  would  it  aid  him  in 
casting  this  primary  ballot. 

Exactly  in  line  with  the  legislation  here 
in  question  is  the  act  of  the  general  assem- 
bly of  Ohio  providing  for  the  election  of 
delegates  to  the  last  constitutional  conven- 
tion. 102  Ohio  Laws,  p.  298.  That  act  pro- 
vided that  these  officers  should  not  even  re- 
ceive a  party  nomination,  but  that  they 
should  be  nominated  by  petition  only.  Sec- 
tion 15  of  the  act  reads  as  follows:  "The 
names  of  candidates  for  members  of  the  con- 
stitutional convention,  nominated  as  pro- 
vided herein,  shall  be  placed  on  an  inde- 
pendent and  separate  ballot,  without  any 
emblem  or  designation  except  the  statement 
referring  to  separate  submission  of  the  ques- 
tion as  herein  provided,  and  the  name  or 
names  of  candidates  for  election,  and  the 
number  to  be  elected."  Section  16  of  the 
same  act  provides  for  the  rotation  on  the 
ballot  of  the  names  of  the  candidates.  So 
that  every  argument  against  the  constitu- 
tionality of  this  act  obtained  against  the 
act  for  the  selection  of  delegates  to  prepare 
and  present  to  the  people  of  Ohio  a  new 
Constitution.  It  would  seem  that  in  a 
matter  of  such  grave  importance  as  this, 
the  lawmaking  power  of  the  state  would 
exercise  extraordinary  care  and  caution  not 
to  offend  against  any  provision  of  the  ex- 
isting Constitution,  and  the  governor  of  the 
state,  when  it  was  presented  to  him  for  his 
signature,  would  also  examine  with  par- 
ticular care  and  diligence  every  provision 
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thereof,  to  determine  whether  constitutional 
or  not,  before  signing  and  approving  the 
same.  The  law  passed  the  scrutiny  of  both 
these  branches  of  our  state  government,  and 
yet  it  provided  for  a  separate  ballot  and 
for  nonpartisan  candidates,  and  presented  f^ 
the  illiterate  voter  the  same  difficulties  that 
it  is  now  insisted  he  should  not  be  compelled 
to  encounter  by  the  law  relating  to  the  elec- 
tion of  a  nonpartisan  judiciary. 

One  of  the  leading  cases  involving  the 
same  principle  is  the  case  of  Cook  v.  State, 
90  Tenn.  408,  13  L.R.A.  183,  16  S.  W.  471. 
Section  1  of  article  4  of  the  Constitution  of 
Tennessee  provide  that  there  can  be  no  re- 
strictions or  qualifications  of  the  right  to 
vote  except  the  condition  of  the  payment  of 
a  poll  tax.  On  March  11,  1890,  the  legis- 
lature of  that  atate  passed  an  act  entitled 
"An  Act  to  Provide  More  Stringent  Regula- 
tions for  Securing  ttoe  Purity  of  Elections," 
etc.  Laws  1890  (Ex.  Sess.),  chap.  24.  It 
was  urg^  that  this  law  was  unconstitu- 
tional, because  it  required  an  educational 
qualification  in  that  it  imposed  upon  the 
elector  the  duty  of  being  able  to  select  for 
himself  a  ballot,  and  mark  for  himself  the 
name  or  names  of  the  candidates  for  whom 
he  desired  to  vote.  In  disposing  of  the  ques- 
tion the  supreme  court  of  that  state  said: 
"It  is  evident  the  framers  of  the  Constitu- 
tion did  not  intend,  by  its  conference  of  the 
right  to  vote,  to  ignore  an  educational  quali- 
fication in  all  respects.  It  fixes  the  age  at 
twenty-one,  with  a  citizenship  of  the  United 
States,  and  twelve  months'  residence  in  the 
state,  and  of  six  months'  in  the  county.  The 
age  was  fixed  as  one  of  maturity,  at  which 
period  the  law  presumes  the  proposed  voter 
to  have  sufficiently  ripened  in  mental  power 
to  determine  for  himself  the  soundness  or 
unsoundness  of  the  measures  upon  which  he 
is  called  to  vote.  Citizenship  of  the  United 
States  is  a  prerequisite,  as  fixing  such  in- 
terest in  the  welfare  of  the  Federal  govern- 
ment as  supposes  a  study  of  and  acquaint- 
ance with  its  governmental  policy,  and  so  of 
residence  in  the  state  and  county,  as  well  as 
to  become  acquainted  with  the  character  and 
capacity  of  the  men  who  might  ask  office. 
These  restrictions  are  terms  of  educational 
probation.*' 

No  one  questions  that  the  word  "ballot" 
used  in  the  Constitution  means  a  written 
or  printed  ballot.  The  same  provision  was 
found  in  the  Constitution  of  this  state 
adopted  in  1802.  So  that,  with  more  than 
100  years'  experience  under  this  and  an 
identical  provision  in  our  former  Constitu- 
tion, a  written  or  printed  ballot  has  always 
been  used  in  supposed  conformity  to  this 
section.  The  question  is,  however,  no  longer 
an  open  one  in  this  state.  In  the  case  of 
44  L.RwA.(N.8.) 


State  ex  rel.  Karlinger  v.  Deputy  State 
Supers.  80  Ohio  St.  471,  24  L.R.A.(N.S.) 
188,  89  X.  £.  33,  this  court  held  that  the 
aet  of  the  general  assembly  providing  for 
the  use  of  the  voting  machines  at  elect iona 
violated  the  terms  of  this  section  of  the  Con- 
stitution, providing  that  "'all  elections  shall 
be  by  ballot,"  and  gave,  as  its  reasons  for 
doing  so,  that  the  word  "ballot"  as  used  in 
our  Constitution  must  be  construed  to  mean 
a  written  or  printed  ballot.  In  the  opinion 
by  Shauck,  J.,  at  page  489,  it  is  said:  "It 
was  not  doubted  then,  nor  has  it  ever  been 
really  doubted  since,  that  it  is  a  printed  or 
written  expression  of  the  voter's  choice 
upon  some  material  capable  of  receiving  and 
reasonably  retaining  it,  prepared  or  adopted 
by  each  individual  voter,  and  passing  by  the 
act  of  voting  from  his  exclusive  control  into 
that  of  the  election  of  officers,  to  be  by 
them  accepted  as  the  expression  of  his 
choice." 

The  framers  of  our  Constitution  and  the 
people  of  the  state,  when  they  adopted  this 
section,  must  have  known  that  there  were 
then,  and  in  all  probability  would  continue 
to  be,  electors  of  this  state  unable  to  read. 
Every  argument  made  against  this  particu- 
lar law  might  have  been  urged  with  equal 
force  against  the  adoption  of  this  provision 
of  the  Constitution.  But,  if  made,  they  were 
made  to  no  purpose,  and  the  provision  was 
adopted,  and  is  now  unalterable  except  by 
the  skme  authority  that  made  it  the  organic 
law  of  this  state.  It  seems  strange,  almost 
amusing,  that  after  much  more  than  half  a 
century  of  experienee  under  this  constitu- 
tional provision,  during  all  of  which  time 
the  uneducated  voter  was  laboring  under 
equal  and  at  times  greater  difficulties  than 
are  now  presented  by  this  law  for  the  non- 
partisan election  of  judicial  officers,  the  dis- 
covery should  only  now  be  mRade  that  all 
this  is  unconstitutional.  When  we  turn  to 
the  provision  of  the  Constitution  which  is 
said  to  be  violated  by  it,  and  find  that  the 
same  objection  might  have  been  urged  with 
equal  propriety  against  its  adoption,  these 
objections  lose  all  force,  for  it  is  apparent 
that,  just  so  long  as  we  are  to  have  elec- 
tions by  written  or  printed  ballot,  just  so 
long  must  the  uneducated  man  find  it  a 
difficult  matter  to  vote  for  the  candidate  of 
his  choice.  In  the  case  of  State  ex  rel. 
Bateman  v.  Bode,  55  Ohio  St.  224,  34  L.R.A. 
498,  60  Am.  St.  Rep.  696,  45  N.  E.  195, 
Burket,  J.,  writing  the  opinion  of  this  court» 
said:  "The  ballot  is  the  same  for  all,  and 
gives  equal  protection  and  benefit  to  all. 
There  is  no  discrimination  against  or  in 
favor  of  anyone;  and,  if  any  inequality 
arises,  it  arises  not  from  any  inequality 
caused  by  the  statute,  but  by  reason  of  in- 
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equalities  in  the  persons  of  the  voters,  and 
such  inequalities  are  unavoidable.  It  is 
always  much  more  difficult  for  some  electors 
to  cast  their  ballots  than  for  others.  .  .  . 
But  these  difficulties  inhere  in  the  men 
themselves,  and  not  in  the  law."  In  the 
consideration  of  these  objections  to  this  law, 
we  must  not  overlook  the  fact  that  the  elec- 
tion of  officers  is  not  the  only  purpose  of  an 
election.  Other  questions  are  submitted  to 
the  people  of  this  state  to  be  answered  by 
the  ballot.  Very  recently  there  was  sub- 
mitted the  question  of  holding  a  constitu- 
tional convention,  and  following  an  affirma- 
tive vote  a  convention  was  held,  and  proposed 
changes  in  the  Constitution  were  sub- 
mitted to  the  electors  of  this  state.  Every 
qualified  elector  has  the  same  right  to  vote 
upon  these  questions,  as  he  has  to  vote  for 
the  election  of  officers.  Any  ballot  provided 
for  these  elections  must  meet  the  same  con- 
stitutional requirements  as  a  ballot  for  the 
election  of  officers.  On  these  ballots  there 
can  be  neither  mark  nor  device  of  any  kind. 
The  voter  must  depend  upon  the  written  or 
printed  matter  upon  the  ballot.  In  such 
case,  in  what  way  is  it  possible  to  provide  a 
ballot  that  will  not  be  subject  to  each  and 
every  objection  that  is  urged  against  this 
law  7 

This   provision  of  the  Constitution  was 
never  written  and  adopted  for  the  purpose 
and  intention  of  compelling  that  to  be  done 
which,  in  the  very  nature  of  things,  could 
not  be  done.    In  construing  all  laws,  whether 
it  be  the  acts  of  the  general  as8eml>ly  or  a 
provision  of  the  Constitution  of  the  state, 
the   necessities  of  the   situation   must    be 
taken  into  account.    The  very  best  that  can 
be  done  is  to  give  to  all  electors  an  equal 
opportunity.    In  every  phase  of  our  social 
and  civic  life  the  uneducated  man  is  at  a 
disadvantage.     The   opportunities    are    the 
same  for  him  as  for  others,  but  the  unfor- 
tunate fact  remains,  and  must  forever  re- 
main, that  he   is  not  in  position  to  take 
advantage  of  these  opportunities.    It  is  un- 
doubtedly  the  duty   of   the   legislature  to 
guard  and  protect  him  In  his  rights  in  every 
possible  way  consistent  with  the  welfare  of 
the    state,    and    the    absolute   necessity    of 
securing  by  ballot  an  intelligent  expression 
of  the  people's  will;   but  human  ingenuity 
has  not  yet  discovered,  and  it  is  not  likely 
that   it  ever  will   discover,   any  better  or 
fairer  means  than  the  written  or   printed 
ballot,  and   if  that  ballot  presents  to  the 
uneducated  voter  the  difficulties  complained 
of,  the  state  is  powerless  to  give  him  fur- 
ther aid,  until  some  Solomon  shall  devise  a 
plan  and  method  that  will  obviate  all  these 
difficulties,  and  provide  not  only  equal  op- 
portunities to  all  electors,  but  also  provide 
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some  method  by  which  all  electors  may  be 
able  to  take  advantage  of  these  equal  oppor- 
tunities. Even  then,  the  remedy  must 
come,  if  it  come  at  all,  by  a  change  in  the 
provision  of  the  Constitution  requiring  elec- 
tions to  be  held  by  ballot,  and  not  by  objec- 
tions to  the  constitutionality  of  laws 
enacted  in  conformity  therewith.  It  neces- 
sarily follows  that  this  law  must  stand  as  a 
valid  act  .of  the  lawmaking  power  of  this 
state,  or  each  and  every  other  law  that  has 
been  passed  during  all  these  years  must  fail 
for  the  same  reasons  that  are  urged  against 
the  constitutionality  of  this  act. 

The  claim  is  also  made  that  this  law  does 
not  take  the  judiciary  out  of  partisan  poli- 
tics, but,  on  the  contrary,  involves  the  can- 
didates in  a  personal  political  contest  that 
is  far  more  dangerous  and  disastrous  than 
if  they  were  placed  upon  the  party  ballot. 
That  may  all  be  true.  But,  if  this  law  does 
not  effect  the  purposes  for  which  it  was 
passed,  then  it  becomes  the  duty  of  the 
legislature  to  act  and  make  such  changes 
as  in  its  wisdom  may  be  necessary,  even  if 
that  should  require  the  repeal  of  the  law 
itself.  At  all  events  that  inquiry  is  not 
for  the  court. 

In  view,  therefore,  of  the  fact  that  the 
Constitution  provides  that  all  elections  shall 
be  by  ballot;  that  this  means  a  written  or 
printed  ballot;  that  every  written  or  printed 
ballot  must  necessarily   present  some  dif- 
ficulties to  the  voter  that  cannot  read;  that 
there  is  no  constitutional  guaranty  that  the 
ballot  shall  bear  any  mark  or   device  by 
which  a  voter  may  determine  from  the  ballot 
itself,  except  from  the  written  or  printed 
matter  thereon,  which  is  and  which  is  not 
the  ballot  of  the  party  of  his  affiliation, —  it 
follows  that  this  legislation  does  not  offend 
against  this  provision  of  the  Constitution. 
The  third  objection  advanced  by  counsel 
for  relators  is  that  this  law  is  in  violation 
of  §  26  of  article  2  of  the  Constitution,  in 
that  it  does  not  operate  uniformly  on  the 
subject-matter  of  elections.    This  provision 
of  the  Constitution  requires  that  all  laws  of 
a  general  nature  shall  have  uniform  opera- 
tion throughout  the  state,  but  the  question 
is  now  settled  that  a  law  that  "operates 
upon  every  person  brought  within  the  rela- 
tion and  circumstances  provided  for,  and  in 
every  locality  where  the  conditions  exist," 
is  a  law  of  uniform  operation  throughout 
the  state.    Cincinnati  v.  Steinkamp,  54  Ohio 
St.  284-296,   43   N.  K  490;    State  ex   rel. 
Yaple  V.  Creamer,  85  Ohio  St.  349,  39  L.R.A. 
(N.S.)   694,  97  N.  E.  602;  Miller  v,  Craw- 
ford, 70  Ohio  St.  207,  71  N.  E.  631,  1  Ann. 
Cas.  558;   State  v.  Spellmire,  67  Ohio  St 
77,  C5  N.  E.  619. 
It  would  therefore  appear  that  the  general 
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assembly  has  authority  to  make  a  reason- 
able and  proper  classification,  and,  if  it  has 
done  so  in  this  case,  that  is  the  end  of  the 
inquiry. 

The  purpose  of  this  law  is  to  withdraw 
candidates  for  judicial  offices  from  partisan 
politics.     It  still  leaves  to  political  parties 
the  right  to  place   candidates  |or   judicial 
offices   in  nomination,   and   when   so   nomi- 
nated  the  names  of  these  candidates  must  be 
placed  upon  a  separate  nonpartisan  ballot. 
If  there  is  no  reason  for  the  classification  at- 
tempted  in   this  law,   then  the  legislature 
would  have  no  authority  arbitrarily  to  de- 
prive a  candidate  for  judge  of  the  privilege 
enjoyed  by  candidates  for  offices   in  other 
departments   of  state.     In   order  to   deter- 
mine  the   reasonableness   or   unreasonable- 
ness of  this  classification,   it  is  necessary 
to    compare   the    respective    duties    of    the 
officers  of  these  different  branches  of  govern- 
ment.   Legislative  and  executive  officers  are 
selected  for  the  avowed  purpose  of  promul- 
gating  definite  principles   and   methods    of 
government  advanced  by  the  respective  par- 
ties that  place  them  in  nomination,  and  to 
this   end  party  platforms   are  written  for 
the   purpose  of   enunciating   the   principles 
for  which   that  party   and   its   candidates 
stand,  and  the  candidates  for  these  offices 
so  placed  in  nomination  are  pledged  to  the 
support  of  these  principles;   therefore  it  is 
highly   important  that  the  electors  of  the 
state  should  know  the  political  affiliation  of 
the  candidates  for  these  offices,  for  in  this 
respect  it  is  perhaps  not  so  much  the  per- 
sonality of  the  candidate,  as  the  measures 
they  advocate  and  are  pledged  to  support, 
that  influence  the  individual  voter.    No  par- 
tisan political  platform  can  be  written  for 
the  judge.     He  is  charged  with  the  inter- 
pretation and  the  administration  of  the  law 
as  he  finds  it.    He  has  no  voice  in  framing 
it.    He  must  not  depart  from  the  plain  pro- 
visions thereof,  no  matter  how  much  he  may 
be  opposed  to  the  principles  or  purposes  of 
it.    In  the  discharge  of  his  duty  a  judge  is 
not  concerned  with  party  platforms  or  party 
expediency.     In  his  official  capacity  he  can 
serve    no    party,    promulgate    no    partisan 
theories  of  government,  encourage  no  par- 
tisan economic  measures. 

By  common  consent  it  has  always  been  re- 
garded highly  improper  for  a  judge  or  a 
candidate  for  judicial  position  to  serve  upon 
party  committees  or  make  partisan  speeches. 
He  is  required  to  keep  his  mind  free  from 
partisan  bias  and  prejudice,  so  that  be  may 
be  in  a  position  to  protect  the  rights  of  all 
litigants,  and  determine  the  justice  of 
every  cause,  regardless  of  political  influ- 
ence. If  the  judicial  office  is  a  political 
office  in  the  sense  in  which  that  term  is  gen- 
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erally   understood,  there   would   oe   neithei 
"rhyme  nor  reason"  in  placing  such  restric- 
tions upon  a  candidate  for  judge.     In  the 
year  following  the  adoption  of  the  present 
Constitution,  the  general  assembly  of  this 
state  recognized  this  difference  between  ju- 
dicial officers  and  ofiVcers  in  the  other  de- 
partments of  state,  and  required  by  an  act 
passed  February  1,9,  1852    (50  Ohio  Laws, 
67-71),  that  a  different  oath  of  office  should 
be  administered  to  the  judge  than  the  oath 
required  to  be  taken  by  other  officers,  and 
that  act  still  remains  the  law  of  this  state. 
This  oath  of  office  requires  him  "to  support 
the  Constitution  of  the  United  States  and 
the   Constitution  of  the  state  of  Ohio,   to 
administer  justice  without  respect  to  per- 
sons, and  faithfully  and  impartially  to  dis- 
charge and  perform  all  the  duties   incum- 
bent upon  him  as  such  judge,  according  to 
the  best  of  his  ability  and  understanding." 
The  right  of  the  legislature  so  to  place  the 
judiciary  in  a  separate  and  distinct  class, 
and  require  them  to  take  this  different  oath 
from   the   oath    administered   to   all    other 
officers,  has  never  yet  been  qaestioned,  al- 
though this  law  w^as   enacted  by  the  first 
general    assembly    of    Ohio    foUov^ing    the 
adoption  of  the   Constitution  of   1851.     It 
follows  then,  from  a  consideration  of  these 
facts,  that  there  is  a  substantial  difference 
between  the  duties  of  judicial  officers  and 
the  officers  in  the  other  departments  of  our 
government,   and   a  consideration  of   these 
differences  leads  to  the  conclusion  that  the 
classification  made  by  the  legislature  is  a 
reasonable   one.     The   question   of  the   ad- 
visability of  making  such  a  classification  is 
one   for   the    legislature,   and   not   for   the 
courts.     The  only  question  with  which  the 
court  is  concerned  is  whether  there  is  such 
a  difference  in  the  duties  of  these  officers 
as  to  make  such  classification  reasonable. 
It  is  contended  that  the  voter  is  entitled  to 
know    the   candidate    for   judge    placed    in 
nomination  by  his  party,  to  the  end  that  he 
may  be  advised  of  the  principles  and  policies 
for  which  he  stands.    But  if  the  legislature 
has  the  right  to  take  the  judiciary  out  of 
partisan  politics,  then  the  reasoning  upon 
which   this  argument   is  based   must   fail. 
As  a  matter  of  fact,  it  never  had  any  founda- 
tion in  law.     No  matter  how  necessary  po- 
litical parties  may  be  to  a  republic,  in  this 
state  they  have  not  been  made  the  bene- 
ficiary of  any  constitutional  provision  what- 
ever,   and,    while   many    of    our    laws    are 
framed  with  reference  to  the  fact  that  po- 
litical parties  exist,  yet  there  is  absolutely 
no    constitutional    objection    whatever    to 
legislation,  however  unwise  such  legislation 
may  be,  that  does  not  recognize  them  as  a 
factor  in  our  state  and  national  existence. 
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That  a  candidate  may  be  placed  in  nomina- 
tion for  a  political  office  suggests  the  idea 
that  the  candidate  so  nominated  has  a  right 
to  have  his  name  printed  upon  that  party's 
ballot.  The  Constitution  guarantees  him 
no  such  right.  The  legislature  of  the  state 
may  give  or  take  such  right  from  him  at 
its  pleasure,  provided,  however,  that  it  does 
not  confer  such  right  upon  candidates  for 
some  office,  and  refuse  such  right  to  can- 
didates for  other  offices,  unless  there  is  such 
a  difference  in  the  offices  to  be  filled  as 
would  make  such  classification  reasonable. 
There  is  undoubtedly  merit  in  the  argument 
that  no  political  party  would  likely  place  in 
nomination  a  candidate  for  judge  unworthy 
of  the  place  or  unfitted  for  the  position.  A 
political  party  may  recognize  the  fact  that 
a  judicial  officer  cannot  be  of  service  to  it 
in  a  partisan  way,  and  yet  be  deeply  con> 
cerned  in  giving  to  the  state  an  honest  and 
capable  public  servant,  and  where  the  indi- 
vidual voter  is  not  fully  advised  of  the  re- 
spective merits  of  the  candidates,  he  might 
be,  and  probably  would  be,  very  willing  to 
rely  upon  the  judgment  of  his  party,  but 
under  the  existing  legislation  there  is  ab- 
solutely no  reason  why  he  should  not  know 
the  candidates  for  these  offices  placed  in 
nomination  by  his  party.  Every  individual, 
educated  or  uneducated,  seeks  to  advise  him- 
self with  reference  to  every  important  affair 
of  life.  The  casting  of  a  ballot  is  one  of  the 
most  important  duties  of  citizenship,  and 
every  good  citizen  should  be  willing  to  give 
some  investigation  to  the  character,  the 
standing,  the  ability,  and,  if  he  deems  it  im- 
portant to  the  political  affiliation,  of  judi- 
cial candidates.  The  voter  who  will  not 
undertake  to  advise  himself  upon  these 
matters  holds  too  lightly  the  privilege  and 
prerogative  of  the  ballot,  and  there  would 
seem  to  be  no  just  reason  why  legislation 
should  be  shaped  to  meet  his  convenience. 

These  questions,  however,  are  for  the  leg- 
islature, and  not  for  the  court.  With  the 
wisdom  of  this  law  we  have  nothing  to  do, 
nor  is  our  opinion  in  that  respect  in  any 
wise  important.  It  is  sufficient  to  say  that 
for  the  reasons  given  the  constitutionality 
of  this  law  is  not  even  doubtful,  but,  on  the 
contrary,  it  is  clear  that  it  does  not  offend 
in  any  particular  against  the  Constitution 
of  our  state,  and  therefore  it  is  a  valid  act 
of  the  legislature,  and  as  such  must  be  given 
full  force  and  effect. 

The  judgment  of  the  Circuit  Court  in  the 
case  of  State  ex  rel.  Morris  J.  Weinberger,  a 
taxpayer,  v.  Daniel  T.  Miller  et  al.,  is  af- 
firmed. In  the  case  of  State  ex  rel.  Fritcb 
▼.  Board  of  Deputy  State  Supervisors  of 
Elections,  a  peremptory  writ  of  mandamus 
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is  refused,  and  the  petition  in  said  cause 
dismissed  at  cost  of  relator. 
Judgment  accordingly. 

Johnson  and  O'Hara,  J  J.,  concur. 

Davis,  Ch.  J.,  and  Shanck,  J.,  dissent. 
Spear,  J.,  not  participating. 

Davis,  Ch.  J.,  dissenting: 

I  do  not  dispute  the  proposition  that, 
ordinarily,  a  statute  is  presumed  to  be  con- 
stitutional; and  that  courts  should  have  a 
clear  conviction  of  its  conflict  with  the  Con- 
stitution before  they  will  be  justified  in 
declaring  it  unconstitutional.  This  rule  of 
construction  is  based  on  another  presump- 
tion, namely,  that  the  legislature  acted  with 
due  respect  to  the  Constitution,  and  enacted 
the  law  in  the  belief  that  it  was  within 
legislative  power.  There  is  nothing,  how- 
ever, in  the  history  of  the  seventy-ninth 
general  assembly,  which  passed  the  act  now 
under  consideration,  nor  in  its  attitude 
toward  the  judiciary,  that  would  justify 
any  such  presumption. 

But  be  that  as  it  may,  the  question  is  not 
one  of  motives  or  of  conflict,  but  of  legisla- 
tive power;  and  therefore,  as  against  a  fair 
and  reasonable  showing  of  want  of  such 
power,  the  presum<ption  is  slight.  The  doubt 
in  the  judicial  mind  which  must  prevail  in 
favor  of  the  statute  must  be  not  a  mere 
doubt  such  as  is  an  easy  refuge  for  an  un- 
willing mind,  but  a  real  and  substantial 
doubt,  based  on  reasons  which  would  have 
weight  with  any  unprejudiced  and  reason- 
able mind.  It  must  be,  as  was  said  by 
Chief  Justice  Shaw  in  Re  Wellington,  16 
Pick.  95,  26  Am.  Dec.  631,  a  "reasonable 
doubt."  This  rule  is  recognized  in  many 
cases,  too  numerous  to  be  cited  here.  Some 
of  them  are  collected  in  Cooley,  Const.  Lim. 
7th  ed.  pp.  252,  253,  note  1 ;  and  8  Cyc.  803, 
note  77.  The  phrase  "a  reasonable  doubt" 
has  been  the  subject  of  much  analysis 
and  of  many  refined  distinctions,  especially 
in  criminal  cases.  But  it  seems  to  be  in- 
capable of  satisfactory  definition,  probably 
because  it  defines  itself;  for  a  reasonable 
doubt  is,  after  all  that  may  be  said,  a  doubt 
that  is  reasonable,  and  until  definite  limits 
can  be  found  for  the  word  "reasonable,"  the 
phrase  cannot  be  made  any  clearer  by  defini- 
tion. For  practical  purposes  it  is  easier  to 
say  what  is  not  a  reasonable  doubt  than  to 
frame  an  all  inclusive  definition  of  the 
phrase;  and  it  is  generally  agreed  that  a 
merely  speculative  or  captious  doubt,  raised 
to  avoid  a  disagreeable  conclusion,  is  not  a 
reasonable  doubt. 

Accordingly,  in  University  of  Maryland  v. 
Williams,  9  Gill  ft  J.  383,  31  Am.  Dec.  72, 
46 
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the  court,  Buchanan,  Oh.  J.,  delivering  the 
opinion,  says:  "It  has  been  said  that  a 
legislative  act  should  not  be  pronounced  un- 
constitutional or  invalid  in  a  doubtful  case; 
nor  should  it  where  the  doubt  is  bona  tide 
and  well  founded,  and  not  the  result  of  a 
disinclination  to  deny  the  authority  of  the 
legislature  which  all  must  feel,  but  none 
should  yield  to  in  violation  of  a  solemn 
duty.  But  where  a  judge  is  satisfied,  upon 
the  full  consideration,  that  an  act  of  the 
legislature  is  contrary  to  the  Constitution 
of  the  United  States,  the  supreme  law  which 
he  is  bound  to  obey,  and  which  must  pre- 
vail over  any  act  that  comes  in  conflict  and 
cannot  stand  with  it,  or  is  for  any  other 
reason  invalid,  he  has  no  choice;  and  all 
that  is  left  him  is  honestly  and  fearlessly  to 
do  his  duty, — from  the  faithful  discharge 
of  which,  however  unpleasant  the  task,  no 
upright  judge  can  shrink  if  he  would.  On 
the  other  hand,  a  judge  should  not  suffer 
himself  to  be  betrayed  to  pr(»ounce  an  act 
unconstitutional  or  invalid  on  insufficient 
grounds,  by  a  morbid  apprehension  that  a 
contrary  decision  might  be  ascribed  to  the 
want  of  a  juat  and  proper  sense  of  judicial 
duty." 

With  these  maxims  of  the  law  kept  in  view 
all  the  while,  let  us  test  this  statute  to  see 
whether  it  be  clear  beyond  a  reasonable 
doubt  that  it  is  in  conflict  with  the  Consti- 
tution. 

One  of  the  propositions  upon  which  the 
defendants  in  error  base  their  contention  for 
the  constitution«dity  of  this  statute  is  the 
doctrine  stated  in  Lehman  v.  McBride,  15 
Ohio  St.  673,  that,  "when  the  power  of  the 
general  assembly  to  enact  a  law  is  drawn  in 
question,  the  proper  inquiry  is  whether  such 
an  exercise  of  legislative  power  is  clearly 
prohibited  by  the  Constitution.  The  grant 
of  power  being  general,  the  question  is  as  to 
the  existence  of  a  limitation  arising  from 
special  prohibition.  .  .  .  Such  prohibi- 
tion must  either  be  found  in  express  terms, 
or  be  clearly  inferable  by  necessary  impli- 
cation from  the  language  of  the  instrument 
when  fairly  construed  according  to  its  man- 
ifest spirit  and  meaning."  I  accept  that 
statement  of  the  law  as  entirely  correct. 
It  was  applied  in  Lehman  v.  McBride  in 
considering  the  constitutionality  of  a  stat- 
ute which  was  enacted  to  facilitate  the  exer- 
cise of  the  constitutional  right  of  every 
elector  to  vote.  In  tiie  present  case  the  doc- 
trine is  invoked  to  sustain  an  enactment, 
the  effect  of  which,  if  it  was  not  its  pur- 
pose, is  to  impede  and  abridge  the  free  and 
equal  exercise  by  the  elector  of  the  right 
of  suffrao^e  as  conferred  bv  the  Const itu- 
tion  in  article  6,  §  1.  The  right  thus  con- 
ferred is  unqualified  in  the  Constitution, 
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save  as  to  persons  convicted  of  infamous 
crime  and  persons  non  compos  mentia.  The 
rule  of  construction  in  such  cases  is  that, 
where  the  power  is  granted  in  general 
terms,  the  power  is  to  be  construed  as  co- 
extensive with  the  terms,  unless  some  clear 
restriction  upon  it  is  deduoible  from  the 
context;  and  when  the  Constitution  defines 
the  circumstances  under  which  a  right  may 
be  exercised  or  a  penalty  imposed,  the  speci- 
fication is  an  implied  prohibition  against 
legislative  inference  to  add  to  the  condition, 
or  to  extend  the  penalty  to  other  cases. 
Cooley,  Const.  Lim.  7th  ed.  98. 

Here  then  is  a  provision  of  the  Constitu- 
tion which  confers  on .  the  elector  the  un- 
trammeled  right  to  vote  intelligently  and 
as  he  pleases  at  every  election.  Any  other 
construction  of  the  grant  would  be  subver- 
sive of  free  government;  and  any  attempt 
by  the  legislature,  under  pretext  of  regu- 
lating elections,  or  otherwise,  to  add  to  or 
abridge  the  right  thus  conferred  on  the 
elector,  would  be  clearly  repugnant  to  the 
Constitution. 

Accordingly,  it  was  held  in  Monroe  v.  Col- 
lins, 17  Ohio  St.  665,  that  "the  legislature 
have  no  power,  directly  or  indirectly,  to 
deny  or  abridge  the  constitutional  right  of 
citizens  to  vote,  or  unnecessarily  to  impede 
its  exercise;  and  laws  passed  professedly  to 
regulate  its  exercise  or  prevent  its  abuse 
must  be  reasonable,  uniform,  and  impar- 
tial." This  ruling  was  approved  and  fol- 
lowed in  an  elaborate  opinion  in  this  court, 
per  Atherton,  J.,  in  Daggett  v.  Hudson,  43 
Ohio  St.  548,  54  Am.  Rep.  832,  3  N.  E.  538. 

The  doctrine  of  these  cases  has  been  dis- 
tinctly approved  in  numerous  cases,  some  of 
which  I  cite,  as  follows:  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  371,  30  L.  ed.  220,  226, 
6  Sup.  Ct.  Rep.  1064;  State  ex  rel.  Whitney 
v.  Findley,  20  Nev.  198,  19  Am.  St.  Rep.  346, 
19  Pac.  241 ;  State  ex  rel.  Lamar  v.  Dillon, 
32  Fla.  545,  557,  22  L.R.A.  124,  14  So.  383; 
Atty.  Gen.  ex  rel.  Conely  v.  Detroit,  78  Mi  eh. 
546)  7  LJLA.  99,  18  Am.  St.  Rep.  458,  44 
N.  W.  388;  Lyman  v.  Martin,  2  Utah,  136; 
State  ex  rel.  Stearns  v.  Comer,  22  Neb.  265. 
3  Am.  St.  Rep.  267,  34  N.  W.  499;  Capen  v. 
Foster,  12  Pick.  485,  489,  23  Am.  Dec.  632 ; 
Kinneen  v.  Wells,  144  Mass.  497,  59  Am. 
Rep.  105,  11  N.  E.  916.  See  also  Mechem, 
Pub.  Off.  §  148;  10  Am.  Eng.  Enc.  Law,  2d 
ed.  580.  I  assume  that  no  one  will  'have 
the  hardihood  to  dispute  a  doctrine  so  well 
intrenched  in  principle  and  authority. 

How  do  these  principles  apply  to  the  stat* 
ute  now  under  consideration, — a  statute 
which  the  majority  do  not  deny  is  vicious 
and  dangerous  in  the  extreme;  a  statute 
which  will  obviously  accomplish  a  result  the 
opposite  of  that  for  which  it  was  professed- 
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ly  enacted,  a  nonpartisan  judiciary;  be- 
cause it  forces  every  candidate  for  a  judicial 
office  to  get  into  politics,  and  entices  him  to 
appeal  to  every  powerful  or  influencial  in- 
terest or  combination  which  may  seem  to 
control  votes? 

The  statute  provides  that  the  names  of  all 
candidates  for  judicial  offices  shall  be  placed 
upon  a  separate  and  independent  ballot 
without  any  distinctive  mark  whatever, 
which  shall  be  deposited  in  a  separate  ballot 
box;  and  that  there  shall  be  separate  poll 
books  and  tally  sheets  used  for  the  election 
of  all  such  officers.  The  act  further  provides 
that  such  election  "shall  be  governed  and 
controlled  by  the  general  election  laws  of 
the  state,  except  as  otherwise  provided  by 
this  act."  The  general  election  laws  give 
to  tiie  elector  the  amplest  opportunity  for 
intelligent  and  independent  voting.  He  may 
vote  a  straight  party  ticket  of  his  own 
choosing,  if  he  so  wishes.  He  may,  by  com- 
parison of  the  different  party  tickets,  choose 
and  vote  for  candidates  selected  from  the 
various  tickets,  who  may  seem  to  him  to  be 
most  nearly  representative  of  his  own  per- 
sonal views;  or  he  may  ignore  all  party 
tickets  and  vote  only  for  independent  can- 
didates. Even  the  illiterate  voter  is  aided 
as  much  as  possible  by  provision  that  he 
may  vote  his  straight  party  ticket  by  mak- 
ing a  cross  in  the  circle  under  his  party 
emblem.  Fernbacher  v.  Roosevelt,  90  Hun, 
441,  35  N.  Y.  Supp.  898.  All  this  is  in 
recognition  of,  and  in  aid  of,  the  right  of 
the  voter  to  make  his  own  choice  as  to 
whether  he  will  vote  for  a  party  candidate 
or  not.  This  privilege  which  the  Constitu- 
tion guarantees  to  the  elector,  he  may  exer- 
cise as  to  every  office  to  be  filled  except  a 
judicial  office,  as  provided  in  this  act.  The 
legislature  by  this  exception  has  put  a  con- 
dition upon  the  right  of  suffrage  which  the 
Constitution  does  not  impose,  and  which, 
as  I  have  shown,  is  not  within  the  exercise 
of  legislative  power  as  limited  in  the  Con- 
stitution, because  it  denies,  abridges,  and 
impedes  the  right  of  the  citizen  to  cast  a 
fr^'e,  untrammeled  vote,  and  have  it  honestly 
counted;  and  it  is  not  reasonable,  uniform, 
nor  impartial.  Monroe  v.  Collins,  and  Dag- 
gett V.  Hudson,  supra.  Even  if  this  provi- 
sion does  not  effectually  deny  the  right  to 
vote  as  the  voter  wishes,  the  legislature 
may  not  make  the  exercise  of  the  right  so 
difficult  as  to  amount  to  a  denial.  De  Walt 
v.  Hartley,  146  Pa.  629,  15  L.R.A.  771,  28 
Am.  St.  Rep.  814,  24  Atl.  185;  Atty.  Gen. 
ex  rel.  Conely  v.  Detroit,  78  Mich.  545,  7 
L.R.A.  99,  18  Am.  St.  Rep.  468,  44  N.  W. 
388.  The  municipal  elections  of  last  year 
demonstrated  this  to  be  the  effect  of  the 
law.  because  thousands  of  voters  who  voted 
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I  for  other  officers  did  not  vote  at  all  for 
judicial  officers,  and,  from  the  best  informa- 
tion which  I  am  now  able  to  obtain  concern- 
ing the  recent  national  and  state  election, 
it  is  apparent  that  not  more  than  30  per 
cent,  probably  not  more  than  25  per  cent, 
of  the  total  vote,  was  cast  for  judges  of  this 
court.  It  is  impossible  to  maintain,  in  the 
face  of  these  stupendous  facts,  that  this  law 
does  not  impede  the  free  and  uniform  exer- 
cise of  t^e  right  of  suffrage  to  an  extent 
that,  in  many  cases,  it  may  result  in  a 
denial  of  the  right. 

Furthermore,  the  act  provides  that  the 
whole  number  of  ballots  to  be  printed  shall 
be  divided  by  the  number  of  candidates  for 
each  of  the  offices  respectively,  and  the 
quotient  so  obtained  shall  be  the  number 
of  tickets  in  each  of  the  series  of  ballots 
to  be  printed,  &b  follows:  The  names  of 
candidates  shall  be  arranged  in  alphabetical 
order  and  the  first  series  of  ballots  printed; 
then  the  first  name  shall  be  printed  last 
and  the  next  series  printed,  and  so  shall 
the  process  be  repeated  until  each  name 
shall  have  been  first.  These  ballots  shall 
then  be  combined  in  tablets  with  no  two 
of  the  same  order  of  names  together,  except 
when  there  is  but  one  candidate  for  any  of 
said  offices,  etc.  Can  anybody  conceive  of 
any  purpose  for  which  such  a  scheme  was 
devised,  other  than  to  make  it  difficult,  if 
not  impossible,  for  an  elector,  especially 
for  an  elector  who  has  not  the  equipment  or 
the  opportunity  to  make  a  thorough  inves- 
tigation, to  vote  for  a  party  candidate  ?  And 
is  not  this  providing  a  limitation  upon  the 
free  and  untrammeled  right  to  vote  which 
is  given  by  the  Constitution  ?  Does  not  this 
act  clearly  abridge  such  right  by  unreason- 
ably impeding  its  exercise?  And  again,  is 
the  act  "reasonable,  uniform  and  impartiaU' 
in  applying  its  restrictions  only  to  the  judi- 
cial branch  of  the  government,  which  is 
equal  in  rank  and  equal  in  importance  with 
the  executive  and  legislative  branches? 

The  majority  admit  that  these  criticisms 
of  the  act  are  forcible  and  persuasive.  Still 
they  doubt.  In  Independence  Party  Nomi- 
nation, 208  Pa.  108,  57  Atl.  344,  per  Mitch- 
ell, Ch.  J.,  the  supreme  court  of  Pennsyl- 
vania said:  "The  Constitution  confers  the 
right  of  suffrage  on  every  citizen  possessing 
the  qualifications  named  in  that  instrument. 
It  is  an  individual  right,  and  each  elector 
is  entitled  to  express  his  own  individual 
will  in  his  own  way.  His  right  cannot  be 
denied,  qualified,  or  restricted,  and  is  only 
subject  to  such  regulation  as  to  the  manner 
of  exercise,  as  is  necessary  for  the  peace- 
able and  orderly  exercise  of  the  same  right 
in  other  electors.  .  .  .  Everv  doubt 
therefore  in  the  construction  of  the  statute 
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must  be  resolved  in  favor  of  the  elector." 
So  the  supreme  court  of  Colorado  in  People 
ex  rel.  Eaton  v.  District  Ct.  18  Colo.  26,  31 
Pac.  339,  held:  "In  eases  of  doubt  between 
two  constructions,  that  should  be  adopted 
which  will  afford  the  citizen  the  greater 
liberty  in  casting  his  ballot.  The  legisla- 
ture may  enact  necessary  laws  for  the  pur- 
pose of  regulating  in  detail  the  manner  of 
conducting  elections,  but  it  oannot,  under 
the  guise  of  regulation,  substantially  im- 
pair the  constitutional  right  of  any  elector 
to  cast  his  vote  at  each  election  according 
to  his  own  preference,  and  to  have  it 
counted  as  cast."  And  upon  authority  of 
the  case  just  quoted  from,  the  supreme 
court  of  Wyoming  in  State  ex  rel.  Blyden- 
burg  V.  Burdick,  6  Wyo.  448,  465,  34  L.R.A. 
845,  46  Pac.  854,  declared  the  same  doctrine. 

Upon  the  whole  case,  therefore,  and  for 
the  reasons  stated,  it  convincingly  appears 
to  me  that  this  statute  is  repugnant  to  the 
Constitution;  and  I  can  see  no  place  for 
any  doubt  that  has  a  substantial  reason 
back  of  it. 

There  is  another  phase  of  this  case  which 
should  not  be  passed  over,  for  I  regard  it  as 
conclusive  of  the  unconstitutionality  of  the 
statute.  Confessedly,  the  exercise  of  the 
right  to  vote  by  any  voter,  and  especially 
an  ignorant  or  illiterate  voter,  is  made  more 
difficult,  confusing^  and  embarrassing  by 
this  act,  in  that  it  obliterates  the  party 
designations  and  party  emblems  allowed  in 
other  cases;  and  there  can  be  no  reasonable 
doubt  that  in  the  caae  of  an  ignorant  or 
illiterate  voter,  the  provisions  of  this  act 
amount  to  a  practical  denial  of  the  right  to 
vote.  It  may  or  may  not  be  desirable  to 
eliminate  this  class  of  voters,  but  the  Con- 
stitution does  not  disqualify  them,  and  it  is 
clearly  not  within  the  power  of  the  legis- 
lature to  do  Ro.  In  Rogers  v.  Jacob,  88 
Ky.  602,  11  S.  W.  513,  it  was  held  that 
"a  statute  which  requires  votes  to  be  given 
by  ballot  must  not  deprive  illiterate  persons 
of  such  reasonable  aid  and  information  as 
may  be .  necessary  to  enable  them  to  cast 
their  ballots  understandingly,  and  in  so 
far  as  it  attempts  to  do  so,  it  will  be  held 
inoperative.  A  statute  requiring  each  voter 
to  retire  to  a  compartment,  and  there  alone 
and  unaided  indicate  by  a  mark  on  his  ballot 
the  various  candidates  for  numerous  offices 
he  wishes  to  vote  for,  is  held  to  be  inoper- 
ative in  so  far  as  it  deprives  persons  unable 
to  read  or  write  of  such  reasonable  aid  and 
information  as  may  be  necessary  to  enable 
them  to  cast  their  ballots  understandingly." 

The  supreme  court  of  Wisconsin  expressed 
this  distinction  in  the  following  concise  and 
forcible  language :  "We  have  no  doubt  that 
the  legislature  have  the  power  to  provide 
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that  a  person  who  has  a  right  to  vote  under 
the  Constitution  shall  be  allowed  to  exercise 
this  right  only  in  the  town  where  he  resides, 
because  this  would  h<»  ->nly  to  prescribe  the 
place  where  a  right  which  he  possessed 
under  the  Constitution  should  be  exercised, 
and  fixes  upon  the  most  convenient  place 
for  its  exercise.  Such  a  provision  does  not 
add  to  the  qualifications  which  the  Constitu- 
tion requires;  but  an  act  of  the  legislature 
which  deprives  a  person  of  the  right  to 
vote,  although  he  has  every  qualification 
which  the  Constitution  makes  necessary, 
cannot  be  sustained." 

Since  the  judgment  of  the  majority,  in  my 
opinion,  disregards  fundamental  rules  of 
constitutional  interpretation,  as  well  as 
fundamental  rights  of  the  citizen,  I  have 
felt  it  to  be  proper  to  make  a  more  profuse 
citation  of  authorities  than  would  ordinarily 
seem  to  be  required.  I  have  tried  to  un- 
cover and  make  plain  again  some  of  the 
ancient  landmarks  which  the  modem  icono- 
clast would  destroy  in  his  zeal  for  so-called 
reform. 

Shauck,  J.,  dissenting: 

Much  need  not  be  added  to  what  has  al- 
ready been  said  in  the  present  case.  I  am 
entirely  content  with  the  opinion  of  the 
chief  justice  as  demonstrating  tliat  the  act 
in  question  is  repugnant  to  the  section  of 
the  Constitution  which  prescribes  the  qual- 
ifications of  electors;  ^nd  there  is  much  in 
the  opinion  written  to  support  the  judgment 
announced,  from  which  there  appears  to  be 
no  reason  for  dissent.  I  quite  concur  in 
that  portion  of  it  which  declares  the  high 
duty  of  this  court  to  sustain  the  organic 
law  against  all  legislation  in  conflict  with 
it,  and  believe  that  the  scope  of  that  duty 
might  be  more  broadly  stated  without  vio- 
lence to  the  views  of  those  who  have  been 
attentive  to  the  functions  of  written  Con- 
stitutions in  governments  like  ours.  Upon 
this  point  my  dissent  is  from  the  judg- 
ment. We  cannot  regard  ourselves  as  sus- 
taining the  paramount  law  if  we  adjudge  the 
validitv  of  a  statute  in  conflict  with  it, 
whatever  may  be  said  in  our  opinions.  Nor 
do  I  dissent  from  the  proposition  that  acts 
should  not  be  adjudged  to  be  void  upon 
mere  doubt,  slight  implication,  or  vague 
conjecture.  This,  however,  is  a  rule  for 
resolving  doubts,  not  for  raising  them.  In 
so  far  as  doubts  depend  upon  the  subjective 
condition  of  the  doubter,  or  his  attitude 
toward  duty,  they  cannot  be  profitably  or 
even  decorously  discussed.  One  who  re- 
joices in  the  performance  of  every  clearly 
ascertained  duty  will  often  find  himself  in 
disagreement  with  one  who  regards  some 
duties  of  that  character  as  unpleasant.     I 
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further  desire  to  express  my  liearty  con- 
currence in  all  that  is  said  in  the  principal 
opinion  to  extol  the  benefits  of  education. 

But  the  force  of  inferences  drawn  from  a 
comparison  of  this  with  other  statutes  is 
not  apparent.  Some  of  those  statutes  are 
so  obviously  different  that  they  distinguish 
themselves.  Respecting  one  of  them — that 
to  authorize  the  late  constitutional  conven- 
tion— that  cannot  be  said;  at  least  no  dif- 
ference is  residily  apparent  to  me.  But  the 
validity  of  that  act  was  not  challenged,  and 
it  is  convenient  to  refute  the  inference  which 
the  majority  draws  from  it  by  quoting  the 
words  of  Judge  Cooley:  "Acquiescence  for 
no  length  of  time  can  legalize  a  clear  usur- 
pation of  power,  where  the  people  have 
plainly  expressed  their  will  in  the  Consti- 
tution, and  appointed  judicial  tribunals  to 
enforce  it.  A  power  is  frequently  yielded 
to  merely  because  it  is  clainted,  and  it  may 
be  exercised  for  a  long  period,  in  violation 
of  the  constitutional  prohibition,  without 
the  mischief  which  the  Constitution  was 
designed  to  guard  against  appearing,  or 
without  any  one  being  sufficiently  interested 
in  the  subject  to  raise  the  question;  but 
these  circumstances  cannot  be  allowed  to 
sanction  a  clear  infraction  of  the  Constitu- 
tion." Constitutional  Limitations,  7th  ed. 
106.  Nor  can  the  conclusion  announced  de- 
rive support  from  an  anticipation  of  the 
time  fixed  by  the  people  when,  in  case  of 
an  alleged  conflict  between  their  will  as 
expressed  in  the  organic  law  and  the  will 
of  their  servants  as  expressed  in  an  act 
of  the  legislature,  the  concurrence  of  at 
least  two  thirds  of  this  court  will  be  re- 
quired to  sustain  what  we  now  call  the 
paramount  law.  A  little  later,  respect  for 
the  meaning  of  words  may  require  us  to 
change  our  legal  nomenclature;  but  the 
Constitution  is  yet  the  paramount  law. 

The  attempt  to  make  the  act  to  appear  to 
be  a  permissible  classification  of  the  officers 
of  the  state  for  the  purpose  of  their  election 
fails  for  reasons  which  are  very  obvious.  It 
is  said  that  the  duties  of  judges  are  confined 
to  the  determination  of  rights  under  the 
law,  and  that  they  have  nothing  to  do  with 
policies.  This  statement  is  quite  remark- 
able, since  the  courts  of  the  states  and 
nation,  since  their  organization,  in  deter- 
mining the  validity  of  contracts,  have  cov- 
ered the  entire  field  of  public  policy,  except 
the  limited  portions  thereof,  which  are 
covered  by  valid  statutes.  On  the  other 
hand,  we  look  in  vain  for  any  duty  to  be 
discharged  by  the  executive  and  administra- 
tive officers  of  the  state,  except  to  execute 
and  administer  the  laws  as  they  are  made. 
But  even  if  there  were  the  suggested  dif- 
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ferences  in  their  functions,  all  are  officers 
of  the  state,  most  of  them  filling  stations 
created  by  the  Constitution,  and  exercising 
powers  which  reside  in  the  people,  and 
which  are  delegated  because  the  people 
themselves  are  unable  to  perform  them,  and 
all  are  required  alike  to  be  chosen  by  popu- 
lar election,  and  it  is  idle  to  say  that  a 
difference  in  the  manner  of  their  election 
was  contemplated.  It  seems  therefore  that 
the  reasons  assigned  for  the  conclusion  that 
this  is  permissible  classification  are  un- 
sound. If  they  were  sound,  they  would 
still  be  manifestly  inadequate,  for  it  is 
conceded  that  there  can  be  no  classification 
among  judicial  officers.  There  will  perhaps 
not  be  required  a  citation  of  authority 
to  support  the  proposition  that  all  statutes 
in  pari  materia  should  be  construed  to- 
gether. An  essential  part  of  the  legisla- 
tion on  this  subject  is  the  act  of  May  10, 
1911  (102  Ohio  Laws,  155),  creating  the 
municipal  court  of  the  city  of  Cleveland, 
and  providing  for  the  nomination  of  ita 
judges.  This  act  was  passed  by  the  sam^) 
general  assembly  which  enacted  the  statute 
providing  for  the  separate  ballot.  In  the 
5th  section  of  the  act  there  are  provisions 
which,  without  exception,  require  that  all 
of  the  candidates  for  judge  of  that  court 
shall  be  nominated  by  parties,  either  at  a 
primary  election  or  by  delegate  conven- 
tions, as  the  controlling  committee  of  the 
party  may  determine.  There  is  thus  created 
for  that  city  an  exception  to  the  general 
section  authorizing  nominations  by  petition, 
and  the  requirement  that  the  judicial  of- 
ficers named  must  be  nominated  by  parties 
makes  it  clear  that  only  the  names  of  those 
who  have  been  nominated  by  political  par- 
ties for  those  offices  can  be  placed  upon  the 
judicial  ballot,  and  the  legislature  has  thus 
provided  a  classification  by  which  the  choice 
of  judicial  officers  is  maxle  subject  to  one 
rule  in  one  part  of  the  state,  and  by  a 
different  rule  in  the  remaining  part;  and 
the  classification  proceeds  upon  the  assump- 
tion that  the  voters  of  Cleveland  know  so 
little  respecting  the  character  and  ability 
of  their  neighbors  living  within  the  limita 
of  the  same  city,  that  it  is  imperative  that 
they  shall  have  the  guidance  of  party  nomi- 
nations, while  in  entire  counties,  in  judicial 
subdivisions,  in  the  circuits,  and  even  im 
the  entire  state,  they  are  so  familiar  with- 
the  characters  and  abilities  of  those  from 
whom  the  judges  are  to  be  chosen,  that  they 
must  be  denied  such  guidance.  May  we 
not  conclude,  without  proceeding  upon  mere 
suspicion  or  vague  conjecture,  that  this* 
classification  is  arbitrary,  and  therefore  not: 
permissible?  It  seems  clear  to  me  that  the* 
opinion  of  the  majority  fails  to  sustain  the' 
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act  at  the  points  upon  which  its  validity 
has  been  challenged. 

A  few  observations  upon  a  point  not  no- 
ticed in  that  opinion  are  due  to  a  full  con- 
sideration of  the  case.  If  it  is  assumed 
that  every  aet  of  the  legislature  is  valid 
unless  it  transcends  some  limitation  ex- 
pressed in  the  Constitution,  or  clearly  to 
be  inferred  from  what  is  there  expressed, 
the  assumption  is  wholly  without  warrant. 
Those  who  have  seriously  studied  Constitu- 
tions as  instruments  locating  the  powers 
of  government  and  defining  the  modes  of 
their  exercise  concur  in  the  view  that  limita- 
tions operate  only  upon  powers  conferred. 
Powers  not  conferred  cannot  be  exercised 
to  any  extent  or  in  any  manner.  The  func- 
tions of  the  state  are  governmental  only, 
and  there  is  vested  in  the  general  assembly 
the  legislative  power  of  such  a  government 
as  was  formed,  and  nothing  more.  Con- 
fessedly, the  government  formed  consists 
of  three  equal  co-ordinate  departments. 
None  of  them  is  subordinate.  Care  having 
been  taken  to  form  a  government  of  depart- 
ments thus  related,  every  construction 
should  be  consistent  with  that  purpose  and 
with  the  intention  that  the  relation  thus 
established  should  continue.  In  view  of 
that  purpose,  will  it  be  considerately  said 
that  the  grant  of  legislative  power  carried 
with  it  authority  to  weaken  the  co-ordinate 
judicial  department,  either  by  providing 
special  opportunities  for  weakening  the 
character  or  abilities  of  those  who  exercise 
its  functions,  or  by  destroying  the  public 
confidence  in  it  by  making  it  representative 
of  only  small  minorities?  If  the  legislative 
power  conferred  was  less  than  that  which, 
nearly  contemporaneously  was  exercised  by 
the  French  assembly  to  the  horror  of  man- 
kind, the  power  must  be  defined  by  a  con- 
sideration of  the  character  of  the  govern- 
ment formed  independently  of  limitations 
imposed  upon  the  exercise  of  the  power 
which  is  conferred. 

It  is  appropriate  here  to  consider  another 
reason  for  denying  that  the  power  to  pass 
an  act  of  the  character  of  this  was  included 
in  the  general  grant  of  legislative  power. 
At  the  time  of  the  adoption  of  the  Consti- 
tution there  was,  as  in  representative  gov- 
ernments there  always  had  been,  universal 
comprehension  that  political  parties  are 
inseparable  from  such  governments.  As 
thoughtful  men  would  conjecture,  and  as 
all  experience  had  shown,  men  admitted  to 
participation  in  the  exercise  of  the  powers 
and  duties  of  governing  arranged  them- 
selves in  groups,  or  parties,  for  the  purpose 
of  effectively  advancing  policies,  and  of 
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choosing  those  who  should  represent  them 
in  the  exercise  of  the  powers  of  government. 
For  purposes  which  required  the  concur- 
rence of  majorities,  no  other  mode  or  pro- 
cedure was  known  or  seemed  practicable. 
No  other  that  is  practicable  now  seems  to 
be  known.  If  there  were  in  the  Constitu- 
tion no  limitation  upon  the  exercise  of 
powers  conferred,  would  it  be  rational  to 
so  define  Ihe  grant  of  legislative  power  in 
the  government  thus  established  as  to  make 
the  servant  greater  than  his  lord,  and  to 
authorize  the  legislature  to  restrict  or  im- 
pede the  people  in  the  exercise  of  their  right 
to  participate  in  the  government  in  the  only 
known  mode  in  which  they  could  partici- 
pate, and  in  the  choice  of  the  officers  who 
should  represent  them  in  the  discharge  of 
its  functions?  One  not  engaged  in  teach- 
ing the  elements  of  constitutional  law  need 
not  enlarge  upon  the  importance  to  a 
people,  jealous  of  personal  liberty,  of  rights 
which  they  did  not  surrender,  because  they 
were  not  necessary  to  competent  and  stable 
government. 

Whatever  may  have  been  the  motives 
which  prompted  to  the  enactment  in  ques- 
tion, however  diverse  they  may  have  been, 
it  is  entitled  "An  Act  to  Provide  for  the 
Election  of  Judicial  Officers  by  Separate 
Ballot."  However  sinister  or  commendable 
those  motives  may  have  been,  they  are  con- 
jectural and  immaterial.  Tlie  purposes  and 
effect  of  the  act  may  be  gathered  from  its 
provisions.  An  obvious  purpose  was  to 
withhold  from  the  voter  the  aid  of  his  party 
in  the  choice  of  important  officers  to  be 
made  from  those  of  whose  fitness  he  could 
at  most  have  but  accidental  and  limited 
knowledge.  Purposes  only  a  little  less 
obvious  were  to  make  hopeful  the  candidacy 
of  men  who  could  not  secure  the  nomination 
of  any  party  desiring  to  secure  the  confi- 
dence of  intelligent  and  considerate  voters 
and  to  make  easy  the  election  of  judicial 
officers  by  small  minorities  of  the  voters 
banded  for  purposes  which  may  not  com- 
prehend the  general  good.  The  purpose 
first  stated  won  some  favor  by  the  insinua- 
tion that  judges  nominated  and  elected  as 
candidates  of  political  parties  had  been 
subservient  to  their  parties.  However  deep 
may  be  the  resentment  which  the  insinua- 
tion starts,  it  need  not  be  repelled  in  violent 
language.  Nothing  more  is  necessary  than 
to  refer  to  the  roU  which  bears  the  honored 
names  of  my  predecessors  and  associates, 
who,  though  chosen  by  all  the  parties  which 
have  risen  to  influence  in  the  state.,  have, 
for  more  than  a  century,  avoided  occasion 
for  such  reproach.     Indeed,  parties  organ- 
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ized  to  endure  are  too  wise  to  demand  such 
subserviency  from  judicial  officers.  If,  in 
an  instance  in  our  historj,  a  great  political 
party  so  far  forgot  its  high  duty  as  one  of 
the  recognized  conservators  of  our  institu- 
tions as  to  demand  that  this  court,  then  com- 
posed wholly  of  men  selected  by  that  party, 
commit  an  act  of  nullification  by  denying  the 
authority  of  the  Supreme  Court  of  the 
United  States  on  a  Federal  question,  Ex 
parte  Bushnell,  0  Ohio  St.  77,  was  the 
court's  noble  and  dignified  defiance. 

Although,  since  the  judgment  in  this  case 
was  announced,  an  election  of  judges  of 
the  various  courts  of  the  state  has  been 
held,  the  tendency  and  effect  of  the  act 
are  scarcely  better,  though  they  may  be 
much  more  generally  known,  than  when  the 
announcement  was  made.  By  these,  and 
not  by  the  title  or  language  of  the  act,  its 
validity  should  be  determined.  If  authority 
for  that  elementary  proposition  is  needed, 
it  may  be  found  in  the  approved  text-books, 
and  in  many  cases,  including  State  v.  Hipp, 
38  Ohio  St.  199.  If,  in  4he  adjudication  of 
cases  of  the  character  of  this,  we  ignore  the 
clear  effect  of  legislation,  we  shall  render 
but  Up  service  to  the  Constitution.  We 
have  seen,  as  results  of  that  judgment,  not 
only  the  imperative  disfranchisement  of  all 
constitutionally  qualified  electors  who  can- 
not read,  but  the  most  intelligent  voters 
driven  to  annoying,  and  sometimes  vain, 
Hcarch  for  information  respecting  the  char- 
acter and  ability  of  candidates  whose  names 
they  could  read.  Many  of  the  latter  class 
of  electors,  finding  that  the  source  of  infor- 
mation upon  which  they  were  accustomed 
to  rely  had  been  arbitrarily  closed,  and 
finding  no  other  means  of  obtaining  infor- 
mation practicable,  accepted  their  lot  as 
equivalent  to  disfranchisement.  Although 
both  of  the  regular  political  parties  had 
made  nominations  for  three  positions  in 
this  court,  each  of  them  naming  reputable 
candidates,  the  places  have  been  filled  by 
small  minorities  of  the  eleot^rs,  no  candi- 
date receiving,  according  to  present  returns, 
as  much  as  one  fifth  of  the  number  of  votes 
which  were  cast  at  the  same  election  for 
officers  whose  election  was  untrammeled. 

Tliat  part  of  the  responsibility  for  this 
condition  which  the  general  assembly  as- 
sumed by  passing  this  act  is  apparent.  It 
would  be  unjust,  if  it  were  practicable,  to 
shift  to  that  department  the  responsibility 
which  belongs  to  this.  All  the  reasons  for 
adjudging  this  act  to  be  void  which  are  here 
presented,  and  those  which  are  presented 
in  the  opinion  of  the  chief  justice,  with 
others,  were,  before  the  judgment  was  an- 
nounced, presented  to  the  majority  for  such 
consideration  as  they  chose  to  give  them* 
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MURRAY  A.  VERNER. 

(239  Pa.  69,  86  Atl.  646.) 

Pleading  —  unsupported  by  evidence  — 
relief. 

1.  No  relief  can  be  granted  on  a  com- 
plaint the  allegations  in  which  are  flatly 
denied  by  the  answer,  if  no  evidence  in 
taken. 

Judgment  —  on  Sunday  note  —  opening. 

2.  A  judgment  entered  on  a  judgment 
note  cannot  be  stricken  off  because  the  note 
was  executed  on  Simday. 

Same  —  collateral  security  —  set-off  — 
indebtedness. 

3.  A  judgment  entered  on  a  note  given  to 
secure  the  payee  for  indorsements  which  he 
had  made  for  the  maker,  which  authorized 
the  entry  of  the  judgment  upon  it,  cannot 
be  opened  because  the  payee  was  largely  in- 
debted to  the  maker  in  other  transactions. 

Set-off  —  against  Judgment  —  open  ac- 
count. 

4.  A  debt  not  in  judgment  cannot  be  set- 
off against  a  judgment,  even  though  it  is 
entered  on  confession. 

(January  6,  1913.) 

Xote,  —  Jtidgment  entered  upon  toar^ 
rant  of  attorney  in  contract  made  ott 
Sunday, 

The  holding  in  McKee  v.  Vebneb,  that  a 
judgment  confessed  by  virtue  of  a  warrant 
of  attorney  would  not  be  opened  because 
made  and  delivered  on  Sunday,  for  the  rea- 
son that  the  court  would  not  interfere 
with  such  a  contract  after  it  had  been 
wholly  executed,  is  not  a  new  holding  in 
Pennsylvania.  As  early  as  1859  it  was 
held  in  Baker  v.  Lukens,  35  Pa.  146,  that  a 
judgment  would  not  be  stricken  off  because 
the  warrant  of  attorney  upon  which  it  was 
confessed  appeared  to  be  dated  on  a  Sun- 
day. This  holding  was  based  upon  the  same 
ground. 

Also  see  Kauffman's  Appeal,  70  Pa.  261. 
where  the  papers  had  been  handed  to  tht- 
prothonotary  on  Sunday  and  by  him  en- 
tered on  Monday. 

In  Lee  v.  Drake,  10  Pa.  Co.  Ct.  276,  where 
a  note  given  as  the  consideration  for 
the  purchase  of  a  wagon  on  Sunday  con- 
tained a  confession  of  judgment,  and, 
later,  judgment  was  entered  on  the  con- 
fession, a  court  of  common  pleas  held  that 
the  judgment  would  not  be  opened  and 
the  defendant  let  in  to  defend.  This  hold- 
ing seems  to  be  based  upon  the  ground 
that  the  contract  was  wholly  executed.  The 
court  said  that  the  confession  is  a  "thing," 
and  not  a  "contract."  This  view  might  lead 
to  the  conclusion  that  the  contract  was  exo- 
cuted  before  entry  of  the  judgment,  but 
that  would  necessarily  be  otherwise  where. 
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A  PPEAL  by  plaintiff  from  an  order  of 
Ijl  the  Court  of  Common  Pleas  No.  2  for 
Allegheny  County  making  absolute  a  rule 
to  open  a  judgment  which  had  been  entered 
on  a  promissory  note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Leonard  M.  Wallsteln,  with 
^Messrs.  Thomas  Patterson,  Alvin  A. 
Morris,  Albert  J.  Walker,  and  Harold 
Allen,  for  appellant: 

A  judgment  entered  upon  warrant  of  at- 


torney contained  in  a  note  should  not  be 
opened  on  the  ground  that  the  note  was 
signed  and  delivered  on  Sunday. 

Baker  v.  Lukens,  35  Pa.  146;  Whitmire 
V.  Montgomery,  166  Pa.  263,  30  Atl.  1016; 
Lee  V.  Drake,  10  Pa.  Co.  Ct.  276;  McDonald 
v.  Campbell,  3  Pittsb.  654;  Blystone  v. 
Blystone,  51  Pa.  373;  Linden  v.  Hicks,  2 
Luzerne  Leg.  R^.  101;  Chestnut  v.  Har- 
haugh,  78  Pa.  473. 

A  judgment  entered  upon  warrant  of  at- 


as  in  McKee  v.  Vebneb,  the  note  did  not 
include  a  confession,  but  only  a  warrant  of 
attorney  to  make  the  confession. 

Lee  V.  Drake  and  Baker  v.  Lukens,  supra, 
were  cited  and  followed  by  the  court  of 
common  pleas  in  Chambers  v.  Brew,  18  Pa. 
Co.  Ct.  399,  where  the  notes  upon  which 
judgment  had  been  entered  had  been  given 
as  the  consideration  for  a  team  of  horses, 
the  sale  having  been  made  and  the  notes 
given  on  Sunday. 

And  in  Thomas  v.  Van  Dyke,  23  Pa.  Co. 
Ct.  386,  a  court  of  common  pleas  refused 
for  the  same  reason  to  open  a  judgment  en- 
tered upon  a  confession  made  in  a  note 
which  represented  boot-money  given  in  a 
Sunday  horse  trade.  Later  common  pleas 
decisions  are  Hodgson  v.  Nesbit,  26  Pa.  Co. 
Ct.  78,  and  Womelsdorf  Union  Bank  v. 
Crouse,  27  Lane.  L.  Rev.  318,  both  citing 
and  following  Baker  v.  Lukens,  supra. 

And  in  Whitmire  v.  Montgomery,  166  Pa. 
253,  30  Atl.  1016,  the  court,  while  approv- 
ing the  holding  in  Baker  v.  Lukens,  supra, 
distinctly  asserts  that  "the  entering  of 
judgment  by  confession  did  not  make  the 
contract  to  pay,  of  which  the  note  was  the 
evidence,  an  executed  contract,''  and  says 
that  "the  agreement  to  confess  judgment 
only  was  executed."  Here  the  petition 
asked  for  the  opening  of  the  judgment  upon 
the  ground  that  the  note  had  been  forged, 
as  well  as  that  it  had  been  executed  and 
delivered  on  Sundav,  and  the  trial  court 
had  opened  the  judgment  without  terms, 
i.  e.,  without  limiting  the  defense  to  the 
allegation  of  forgery.  The  court  said: 
"upon  the  hearing  of  the  application  to 
open  judgment  in  this  case  it  might  well 
have  been  urged  that  the  agreement  that 
judgment  should  be  entered  had  been  car- 
ried into  effect,  and  that  the  defendant  had 
no  standing  to  appeal  to  a  chancellor  un- 
less he  could  show  an  equity  founded  upon 
the  fraud  of  the  plaintiff,  and  not  upon  the 
ill^ality  of  the  date;  and  the  judgment 
might  have  been  opened  on  terms  that  the 
issue  should  be  confined  to  the  question  of 
forgery.  The  judgment,  however,  was 
opened  without  terms,  and  it  was  com- 
petent for  the  defendant  to  make  any  legal 
defense." 

Whitmire  v.  Montgomery,  supra,  is  not 
inconsistent  with  McKee  v.  Verneb,  but  it 
is  very  useful  as  explanatory  thereof.  The 
latter  case  went  up,  on  an  appeal  from  an 
order  making  absolute  a  rule  to  open  the 
judgment,  letting  the  defendant  in  to  de- 
fend, while  the  former  was  an  appeal  from 
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the  decision  after  the  judgment  had  been 
opened  and  a  defense  made.  In  the  former 
case  it  became  necessary  to  distinguish  be- 
tween the  contract  to  pay  and  the  contract 
to  confess  judgment,  because  the  defendant 
had  passed  the  proper  time  to  plead  the 
entire  execution  of  the  contract  to  confess 
the  judgment,  and  the  contract  to  pay  had 
not  been  executed.  On  a  petition  for  rule 
to  show  cause  why  the  judgment  should  not 
be  opened  and  a  defense  allowed,  the  con- 
tract to  confess  judgment  is  the  only  one 
before  the  court,  while  on  the  trial  after 
opening  the  judgment  the  contract  to  pay 
is  the  one  at  issue.  After  the  judgment  is 
once  opened  without  terms  the  contract  to 
confess  judgment  is  no  longer  an  executed 
contract,  for  in  Pennsylvania  a  judgment 
opened  stands  the  same  as  if  suit  had  been 
brought  for  trial,  and  the  burden  is  on  the 
plaintiff  to  prove  his  cause,  just  the  same 
as  in  any  other  case. 

No  cases  outside  of  Pennsylvania,  direct- 
ly in  point,  have  been  found.  The  three  cases 
following  are  not  in  point  on  the  subject, 
but  are  cited  as  indicating  the  attitude  of 
the  courts  toward  Sunday  contracts,  after 
judgment  has  b«en  obtained  thereon.  No 
exhaustive  search  has  been  made,  however, 
for  this  class  of  cases. 

In  Hill  V.  Dunham,  7  Gray,  643,  it  was 
held  that  the  fact  that  a  verdict  was  ren- 
dered upon  a  note  the  date  of  which  fell 
upon  a  Sunday,  without  that  point  having 
been  raised,  was  no  ground  for  arrest  of 
judgment.  However,  this  holding  was  based 
upon  the  rules  of  pleading,  and  upon  the 
fact  that  it  might  have  been  shown  that  the 
note  was  not  delivered  upon  Sunday,  had 
the  point  been  raised  at  the  proper  time. 

In  Hill  V.  Sherwood,  3  Wis.  343,  it  was 
held  that  judgment  obtained  against  the 
maker  of  a  note  which  was  made  on  Sunday, 
without  objection  on  that  point  being  raised, 
and  a  sale  of  the  property  of  the  indorser 
on  execution  issuc^l  thereon,  do  not  give 
efficacy  to  the  contract  of  indemnity  made 
at  the  same  time  as  the  note,  and  that  the 
indorser  could  not  enforce  his  contract  of 
indemnity  against  the  maker  of  the  note. 

In  Helm  v.  Briley,  17  Okla.  314,  87  Pac. 
596,  judgment  entered,  for  want  of  appear- 
ance, upon  a  note  given  as  the  consideration 
for  a  Sunday  contract,  apparently  did  not 
prevent  the  defendant  from  setting  up  the 
illegality  of  the  contract  on  appeal.  But 
that  was  wholly  different  from  a  petition  to 
open  a  judgment.  «f.  W.  M* 
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torney  in  a  note  should  not  be  opened  be- 
cause of  an  alleged  agreement  that  the  ncte 
should  not  be  entered  up. 

Leslie  v.  Clark,  16  Pa.  Dist.  R.  297; 
Gillespie  v.  Webster,  180  Pa.  405,  36  AtL 
928;  Stephenson  v.  Austin,  67  Pittsb.  L.  J. 
K.  S.  445;  Philbin  v.  Davinger,  29  Phila. 
Leg.  Int.  325;  English's  Appeal,  119  Pa. 
633,  4  Am.  St.  Rep.  666,  13  AtL  479;  Lip^ 
pencott  V.  Rittenhouse,  9  Montg.  Go.  L.  Rep. 
169. 

A  claim  founded  on  simple  contract  can- 
not be  set  off  against  a  judgment. 

Thorp  V.  Wegefarth,  66  Pa.  82,  93  Am. 
Dec.  789;  Beaty  v.  Bordwell,  91  Pa.  438; 
Long  V.  Morningstar,  212  Pa.  468,  61  Atl. 
1007;  Herman  v.  Haldeman,  25  Lane.  L. 
Rev.  406;  Faber  ▼.  Maddock,  10  Del.  Go. 
Rep.  481;  Hershey  v.  McLaughlin,  17  Pa. 
^uper.  Ct.  87. 

A  judgment  entered  upon  warrant  of  at- 
torney ought  not  to  be  opened  where  the 
alleged  matters  of  defense  are  based  upon 
claims  of  set-off,  which  are  vaguely,  and 
not  specifically,  stated,  and  which  are 
prima  facie  barred  by  the  statute  of  limi- 
tations. 

Reilly  v.  White,  234  Pa.  115,  82  AtL 
1107;  Biembaum  v.  Foster,  48  Pa.  Super. 
Gt.  599;  Taylor  v.  Gould,  57  Pa.  162;  Hink- 
ley  V.  Walters,  8  Watts,  260. 

A  judgment  should  not  be  opened  upon 
petition  and  answer  alone,  when  all  the 
material  allegations  of  the  petition  are 
denied  by  the  answer. 

Jenkintown  Nat.  Bank's  Appeal,  124  Pa. 
337,  17  Atl.  2;  Augustine  v.  Wolf,  215  Pa. 
658,  64  Atl.  777;  Huppert  v.  Huppert,  224 
Pa.  374,  73  AtL  333;  Cruzan  v.  Hutchison, 
210  Pa.  88,  59  Atl.  485;  Groninger  v.  Acker, 
32  Pa.  Super.  Gt.  124;  Gitizens'  Nat.  Bank 
V.  Marks,  34  Pa.  Super.  Gt.  310;  Applegate 
V.  Gohn,  1  Pa.  Super.  Gt  174,  344;  Willis 
V.  Dockstader,  11  Pa.  Dist.  R.  786;  Salsberg 
V.  Mack,  6  Kulp,  337;  Baxter  v.  Juris,  10 
Kulp,  267;  People's  Bank  v.  Stroud,  223 
Pa.  33,  72  Atl.  341. 

Messrs.  Walter  Lyon  and  John  P. 
Hunter  for  appellee. 

Mestreaaty  J.,  delivered  the  opinion  of 
the  court: 

By  virtue  of  a  warrant  of  attorney,  the 
plaintiff  on  October  12,  1908,  entered  judg- 
ment in  the  court  below  against  the  defend- 
ant on  a  note  for  $145,000,  dated  February 
25,  1907j  and  payable  sixty  days  after  date. 
In  May,  1910,  the  defendant  presented  his 
petition  to  the  court,  and  obtained  a  rule 
on  the  plaintiff  to  show  cause  why  the  judg- 
ment should  not  be  opened  and  he  be  let  into 
a  defense.  Paragraph  4  of  the  petition, 
after  reciting  that  the  parties  had  had  inti-  * 
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mate  business  dealings  for  many  years,  had 
loaned  each  other  money,  and  indorsed  each 
other's  commercial  paper,  reposed  confidence 
in  each  other,  and  each  had  given  the  other 
his  notes,  averred  as  follows:  "So  that  in 
February,  1907,  the  said  McKee,  being  in- 
dorser  upon  several  notes  of  the  petitioner, 
two  for  $30,000  each,  two  for  $25,000  each, 
one  for  $20,000,  one  for  $10,000,  one  for 
$5,000,  and  in  all  aggregating  the  sum  of 
$145,000,  induced  the  petitioner,  for  the 
reason  stated  then  by  said  McKee,  of  satis- 
fying his  wife,  to  give  him  a  certain  judg- 
ment note  in  the  sum  of  $145,000  to  hold 
as  collateral  to  secure  the  payment  of  the 
aforesaid  notes  upon  which  said  McKee 
was  indorser;  and  on  Sunday,  the  24th  day 
of  February,  1907,  the  parties  met  and  the 
petitioner  signed  and  delivered  to  said  Mc- 
Kee his  certain  note,  dated  the  25th  day  of 
February,  1907,  which  is  the  note  upon 
which  the  judgment  in  this  case  is  con- 
fessed; the  said  note  being  given  with  the 
distinct  understanding  and  agreement  be- 
tween the  parties  that  judgment  should 
not  be  confessed  thereon,  and  merely  for 
the  purpose,  as  said  McKee  than  stated, 
of  satisfying  his  wife,  who  was  nervous  and 
worrying  over  his  business  affairs."  In  the 
fifth  paragraph  of  the  petition  it  is  averred 
that  two  of  the  notes  aggregating  $35,000, 
on  which  the  plaintiff  was  indorser  and 
which  the  judgment  was  given  to  secure, 
had  been  paid  by  the  petitioner.  In  his  an- 
swer the  plaintiff  admits  the  averment  in 
the  fourth  paragraph  of  the  petition,  that 
the  judgment  note  was  given  as  collateral 
to  secure  the  plaintiff  for  indorsement  of 
the  several  notes  therein  set  forth,  but  de- 
nies all  the  other  allegations  in  said  para- 
graph except  that  he  is  not  advised  as  to 
whether,  the  note  was  signed  and  delivered 
on  Sunday.  The  answer  admits  the  aver- 
ment in  the  fifth  paragraph  of  the  petition, 
that  two  of  the  notes  on  which  the  plain- 
tiff was  indorser,  aggregating  $35,000,  had 
been  paid  by  the  petitioner. 

It  will  be  observed  by  the  petition  and 
answer  that  the  note  on  which  judgment 
was  entered  was  given  as  collateral  to  secure 
the  plaintiff  as  indorser  on  certain  notes 
of  the  defendant,  and  that,  with  the  excep- 
tion of  $35,000,  the  notes  remain  unpaid, 
and  that  the  plaintiff  is  still  liable  thereon. 
It  will  also  be  observed  that  the  defendant 
alleges  in  his  petition  that  the  note  was 
executed  and  delivered  with  the  understand- 
ing that  judgment  should  not  be  confessed 
thereon,  and  that  it  was  executed  and  de- 
livered merely  for  the  purpose  of  satisfy- 
ing the  wife  'bf  the  plaintiff.  These  allega- 
tions are  met  by  a  fiat  denial  in  the  answer. 
There  was  no  evidence  taken  to  support  the 
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petitioner's  averments  and  to  contradict  the 
respondent's  denial,  and  hence,  there  being 
oath  against  oath,  the  averments  must  fall. 
This  is  the  well-settled  rule  in  this  state, 
and,  being  applied  here,  the  facts  disclosed 
by  the  petition  and  answer  are  that  the 
judgment  was  entered  on  a  note  given  by 
the  defendant  to  the  plaintiff  to  secure  the 
latter  for  his  indorsements,  only  two  of 
which  have  been  paid,  leaving  unpaid  and  on 
which  he  is  still  liable  notes  aggregating 
$110,000,  with  interest. 

The  defense  set  up  in  the  petition,  that 
the  note  was  illegal  by  reason  of  its  having 
been  executed  and  delivered  on  Sunday,  can- 
not  avail  the  defendant  in  this  proceeding. 
The  agreement  contained  in  the  warrant  of 
attorney  to  confess  judgment  was  attached 
to  and  a  part  of  the  note,  and,  when  the 
judgment  was  entered  by  virtue  thereof,  the 
agreement  was  executed.  The  plaintiff  is 
not  asking  the  court  to  enforce  the  contract 
of  indemnity  contained  in  the  note,  but  sim- 
ply resisting  the  application  to  strike  off  the 
judgment,  which  was  the  result  of  carrying 
out  the  defendant's  agreement  that  a  judg- 
ment should  be  entered  on  the  note.  When 
the  judgment  was  entered,  the  agreement 
was  fully  executed. 

A  Sunday  contract,  it  is  true,  is  contra 
honoa  mores,  and  the  law  will  not  aid  in  its 
execution,  but  where  it  has  been  fully  exe- 
cuted, the  law  will  decline  to  interfere  and! 
relieve  the  cOTaplaining  party  from  the  ob- 
ligations of  his  agreement.  In  such  caae  the 
law  leaves  the  parties  where  it  finds  them, 
and  will  not  assist  in  the  execution  of  the 
contract,  nor  avoid  or  set  it  aside,  if  it  has 
been  fully  carried  out. 

The  petition  details  at  some  length  many 
business  transactions  in  which  the  plaintiff 
and  the  defendant  were  interested,  and  in 
which,  it  is  alleged,  millions  of  dollars  were 
involved.  It  also  avers,  as  suggested  above, 
that,  during  the  time  the  parties  were  asso- 
ciated together,  they  made  and  indorsed 
each  other's  notes  in  large  amounts,  and 
that  the  defendant  holds  the  plaintiff's  note 
for  $80,000,  which  is  due  and  unpaid.  A 
suit  is  now  pending  in  the  city  of  New  York 
on  this  note,  to  which  the  plaintiff  in  this 
judgment  has  entered  a  defense.  The  sum 
of  the  averments  of  the  petition  is  that  by 
reason  of  these  several  business  transactions, 
not  alleged  to  be  in  any  way  connected  with 
the  notes  indorsed  by  plaintiff,  the  latter 
is  largely  indebted  to  the  defendant  over 
and  above  the  amount  of  the  note  over  which 
this  controversy  arises.  If,  however,  these 
averments  be  correct,  they  furnish  no 
ground  whatever  for  opening  the  judgment 
in  this  case.  In  the  first  place,  it  is  con- 
ceded by  both  parties  that  the  judgment 
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was  given  as  collateral  to  secure  the  plain- 
tiff's indorsements  of  the  defendant's  notes. 
It  is  therefore  immaterial  what  amount  the 
plaintiff  may  owe  the  defendant;  the  judg- 
ment must  stand  until  the  plaintiff  is  re- 
lieved from  his  liability  on  his  indorse- 
ments. The  only  answer  to  that  judgment 
by  the  defendant  is  that  the  notes  on  which 
the  plaintiff  is  indorser  have  been  paid,  or 
that  he  has  otherwise  been  relieved  from 
liability.  The  contract  authorizing  the 
entry  of  the  judgment  against  the  defendant 
as  collateral  security  is  supported  by  a 
valuable  consideration,  and  the  court  can- 
not set  aside  or  avoid  it,  and  thereby  deprive 
the  plaintiff  of  the  protection  which  it 
gives  him. 

In  the  second  place,  if,  as  the  defendant 
asserts,  the  plaintiff  is  largely  indebted  to 
him,  not  by  judgment,  over  and  above  the 
amount  of  the  judgment  in  controversy, 
neither  the  defalcation  act  nor  the  equitable 
powers  of  the  court  authorize  such  indebted- 
ness to  be  set  off  against  the  judgment.  If 
there  is  anything  settled  in  this  jurisdic- 
tion it  is  that  a  debt  not  in  judgment  cannot 
be  set  off  against  a  judgment.  As  said  by 
Mr.  Justice  Agnew  in  Thorp  v.  Wegefarth, 
56  Pa.  82,  85,  93  Am.  Dec  780:  "To  a 
judgment  there  can  be  no  set-off  of  a  debt 
not  in  judgment.  One  judgment  may  be 
set  off  against  another,  through  the  equit- 
able powers  of  tue  court,  but  to  a  judg- 
ment ripe  for  execution  there  can  be  but 
one  answer,  to  wit,  payment  pure  and  sim- 
ple." This  applies  rb  well  to  a  judgment 
entered  by  confession  as  to  one  obtained  by 
adverse  process.  If  it  be  true,  as  the  de- 
fendant alleges,  that  he  has  claims  against 
the  plaintiff,  including  the  $80,000  promis- 
sory note,  he  may  prosecute  them  to  judg- 
ment, and  then  invoke  the  equitable  powers 
of  the  court  against  a  like  judgment  held 
by  the  plaintiff.  He  cannot,  however,  un- 
der the  established  practice  in  this  state, 
set  off  his  unliquidated  demands  against  a 
judgment  held  by  the  plaintiff. 

Ck>unsel  for  the  plaintiff  frankly  stated  at 
bar  that  there  was  no  intention  to  issue 
execution  on  the  judgment  unless  it  was 
necessary  to  protect  the  plaintiff  against 
his  indorsements.  Some  of  the  notes  on 
which  the  plaintiff  is  indorser  have  been 
paid,  and  when  the  defendant  has  satisfied 
the  other  notes,  or  relieved  the  plaintiff 
from  liability  as  indorser  thereon,  he  will 
be  entitled  to  have  the  judgment  in  this 
case  satisfied. 

The  order  of  the  court  below  making  ab- 
solute the  rule  to  open  the  judgment  and  let 
the  defendant  into  a  defense  is  reversed  and 
set  aside  at  the  cost  of  the  appellee. 
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B.  L.  CLARK,  Trustee,  PIff.  in  Err., 

V. 

W.  M.  TALBOTT. 

(—  W.  Va.  —,  77  S.  E.  628.) 

Principal  and  agent  —  note  —  signature 
by  agent  —  evidence  of  character. 

If  a  note  on  its  face  is  the  undertaking 
of  the  agent  only,  no  reference  being  made 
to  his  representative  character,  parol  evi- 
dence will  not  be  allowed  to  exonerate  the 
ap^rnt,  whether  the  principal  was  known  or 
unknown  at  the  time  the  note  was  executed ; 
but  if  the  note  bears  on  its  face  appellations 
indicating  that  it  was  signed  in  a  repre- 
sentative capacity,  parol  evidence  is  ad- 
missible, as  against  an  immediate  party  or 
a  holder  with  notice,  to  show  that  the  obli- 
gation is  that  of  a  principal  only,  and  that 
it  was  so  understood  when  the  note  was 
executed. 

(February  18,  1913.) 

IpRROR  to  the  Circuit  Court  for  Monroe 
J  County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  on  a  note.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  J.  H.  Crosier  and  R.  L.  Clark 
for  plaintiff  in  error. 

Mr.  J.  li.  Rowan  for  defendant  in  error. 

Robinson,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff,  trustee  of  a  bank  in  the  closing 
out  of  its  affairs,  sought  judgment  against 
defendant  on  a  note  held  by  the  bank.  The 
court,  having  heard  the  case  in  lieu  of  a 
jury,  found  for  defendant,  and  entered 
judgment  accordingly. 

By  this  writ  of  error,  plaintiff  comes  and 
saya  that  the  court  allowed  the  terms  of 
the  note,  a  written  contract,  to  be  changed 
by  parol  evidence,  so  that  defendant  was 
erroneously  exonerated  from  liability  there- 
on, and  that  for  such  alleged  error  the  judg- 
ment must  be  reversed. 

A  copy  of  the  note  and  of  that  part  of 
the  bill  of  exceptions  showing  the  parol 
evidence  excepted  to  fully  presents  the  case 
we  are  to  consider: 

$81.00  Union,  W.  Va.,  Feb.  17,  1904. 

Sixty  days  after  date  I  promise  to  pay 
to  £.  £.  Meador  or  order  Eighty-one  Dollars. 

Headnote  by  Robinson,  J. 

Note.  —  As  to  personal  liability  of  one 
who  signs  contract  adding  words  indicating 
representative  capacity  to  his  signature,  see 
note  to  Gavazza  ▼.  Plummer,  42  L.R.A. 
(N.S.)  1. 
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Negotiable  and  payable  at  Bank  of  Union, 
W.  Va. 

28703  Apr.  20.  W.  M.  Talbott,  Agt. 

(Endorsement   on    back) 
£.  E.  Men  dor 
W.  M.  Talbott,  Agt. 

"The  court  allowed  and  permitted  the  de- 
fendant to  introduce  witnesses  and  prove  by 
them  that  the  defendant  was  at  the  time  of 
the  execution  of  the  negotiable  note  sued 
on  the  agent  of  E.  £.  Meador;  that  he 
signed  said  note  and  became  the  maker 
thereof  in  order  to  accommodate  E.  E. 
Meador,  by  enabling  hinci  to  have  said  note 
discounted  by  the  Bank  of  Union,  West  Vir- 
ginia; that  while  his  signature  to  said  note 
of  'W.  M.  Talbott,  Agent,'  did  not  disclose 
his  principal,  that  it  was  well  and  generally 
known  that  he  was  doing  business  for  E.  E. 
Meador;  that  he  was  the  agent  of  E.  E. 
Meador;  and  that  the  said  the  Bank  of 
Union,  which  discounted  the  note  sued  ou 
for  £.  E.  Meador,  knew  at  the  time  that 
he  was  the  agent  of  E.  £.  Meador;  that  this 
fact  was  well  known  to  the  cashier  of 
said  the  Bank  of  Union;  that  it  was  known 
to  J.  D.  Logan,  president  of  the  said  bank; 
that  it  was  known  to  at  least  a  part  of 
the  directors  of  said  bank;  that  when  said 
bank  discounted  the  said  note  sued  on,  E. 
E.  Meador  received  the  proceeds  of  same; 
that  the  defendant  received  no  part  of  the 
proceeds  of  said  note  when  discounted  by 
the  said  bank;  that  the  defendant,  W.  M. 
Talbott,  was  the  manager  of  a  store  for  his 
principal,  E.  £.  Meador;  that  by  reason  of 
this  fact,  it  became  well  known  in  the 
community  and  also  to  the  said  the  Bank 
of  Union  that  the  defendant  was  the  agent 
of  E.  E.  Meador;  that  said  bank  discounted 
said  note  well  knowing  that  he  was  only 
an  agent,  and  that  his  undisclosed  principal 
was  the  said  £.  £.  Meador." 

Was  it  error  to  allow  defendant  to  show 
that  the  note  was  in  fact  the  obligation  of 
E.  E.  Meador,  and  thereby  to  release  de- 
fendant from  liability?  Has  the  rule  that 
a  written  contract  cannot  be  altered  by 
parol  evidence  been  violated? 

By  much  authority  it  is  asserted  that  an 
agent  cannot  be  exonerated  from  liability 
as  maker  of  a  note  by  parol  evidence  that 
he  signed  for  a  principal  whom  the  note 
does  not  disclose  on  its  face.  On  this  prop- 
osition, plaintiff  relies  for  a  reversal  of 
the  judgment.  But  a  careful  review  of  the 
manifold  and  variant  decisions  makos  us  to 
quote  approvingly  that  which  is  stated  in  a 
reliable  authority: 

"To  extract  general  principles  from  these 
cases  whose  conflict  is  so  great  as  to 
amount,  in  the  language  of  a  recent  case, 
almost  to  anarchy,  is  manifestly  difficult. 
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It  will  be  obvious  that  the  question  is  of 
importance  in  two  classes  of  cases: 

"1.  Those  involving  the  rights  of  the  im- 
mediate parties  to  the  instrument  only. 

"2.  Those  involving  the  rights  of  third 
persons. 

"Respecting  this  question,  however,  these 
general   rules   may   be   evolved: 

**I.  Where  the  paper  on  its  face  is  the  un- 
dertaking of  the  agent  only,  no  reference 
being  made  on  it^  face  to  representative 
capacity,  and  where  the  paper  on  its  face 
is  unmistakably  the  principal's  parol  evi- 
dence will  not  be  received,  in  the  one  case 
to  exonerate,  and  in  the  other  to  charge,  the 
agent. 

'*II.  But  where  the  paper  bears  on  its 
face  some  reference  to  a  principal,  or  some 
appellation  indicating  representative  char- 
acter, while  it  is  undoubtedly  true  that  the 
mere  addition  of  the  word  'agent,'  'trustee,' 
'treasurer,'  and  the  like,  or  the  mere  recital 
in  the  body  of  the  instrument  that  the  per- 
son signing  is  such  agent,  treasurer,  or 
trustee  of  a  principal  named  or  unnamed, 
is,  as  has  been  seen,  to  be  regarded  prima 
facie,  as  descriptio  persona:  merely,  and  not 
as  characterizing  the  act  as  one  done  in  a 
representative  capacity;  and  while  it  is 
also  true,  as  a  general  rule,  that  parol  evi- 
dence is  not  admissible  to  exonerate  an 
agent  from  a  contract  into  which  he  has  per- 
sonally entered,  yet  it  is  believed  that  the 
preponderance  of  authority  will  warrant  the 
statement  of  the  rule  that: 

"1.  Between  the  immediate  parties  to  a 
bill  or  not,  parol  evidence  is  admissible  to 
show:  (a)  That,  by  a  course  of  dealing  be- 
tween the  parties,  that  form  of  execution 
has  become  to  be  the  recognized  and  adopt- 
ed form  by  which  the  obligation  of  the  prin- 
cipal is  entered  into;  or  (b)  that  the  instru- 
ment was,  to  the  knowledge  of  the  parties, 
intended  to  be  the  obligation  of  the  prin- 
cipal, and  not  of  the  agent,  and  that  it  was 
given  and  accepted  as  such;  (c)  that  an  in- 
strument which  is  80  ambiguous  upon  its 
face  as  to  render  it  uncertain  who  was  in- 
tended to  be  bound  was  known  to  be  in- 
tended to  be  the  obligation  of  the  principal. 

"2.  Between  one  of  the  original  parties 
and  a  third  party,  such  evidence  is  ad- 
missible to  make  either  of  the  lines  of  proof 
mentioned  above,  (a)  where  the  third  per- 
son is  not  a  bona  fide  holder;  or  (b)  where 
the  instrument  bears  sufficient  evidence 
upon  its  face,  or  is  so  ambiguous,  as  to 
fairly  put  a  reasonably  prudent  man  upon 
inquiry, 

"As  to  this  last  subdivision  it  may  be  I 
said  that  the  mere  addition  of  the  word  ■ 
'agent,'  'trustee,'  etc.,  without  disclosing  I 
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the  principal,  is  not  sufficient  to  make 
tliird  persons  chargeable  with  notice  of  any 
representative  relation  of  the  signer;  but 
the  form  of  executing  may  be  such  as  to 
well  awaken  the  suspicion  of  th;rd  per- 
sons. Thus,  where  a  check  was  signed  'W. 
G.  Williams,  V-Pres.,  and  *E.  P.  Aistrop, 
Sec'y,'  the  Supreme  Court  of  the  United 
States  said:  'The  fact  that  it  bore  two  offi- 
cial signatures,  that  of  the  complainant  as 
vice-president,  and  of  Aistrop  as  secretary, 
is  so  unusual  on  the  hypothesis  of  its  being 
an  individual  transaction,  and  points  so  dis- 
tinctly to  an  official  origin,  that  it  may  very 
well  be  doubted  whether  any  holder  could 
claim  to  be  innocently  ignorant  of  its  true 
character.'  [Metcalf  v.  Williams,  104  U.  S. 
97,  26  L.  ed.  667.] 

"in.  As  between  the  principal  and  the 
agent,  the  more  modern  cases  hold  that  it 
is  competent  for  the  agent  to  show  that 
what  appears  to  be  the  agent's  obligation 
is  in  fact  the  principal's. 

"Consideration  of  these  rules  will  show- 
that  they  are  not  in  conflict  with  estab- 
lished principles.  They  are  not  for  the  pur- 
pose, nor  have  they  the  effect,  to  exonerate 
the  agent  from  a  liability  assumed  by 
him.  They  go  deeper  than  that.  They 
permit  the  agent  to  show  that  what  appears 
upon  its  face  to  be  his  contract  never  was 
his  contract,  but  is  in  reality  the  contract 
of  another;  and  the  rule  is  limited  in  its 
operation  to  those  who  either  had  actual 
knowledge  of  the  true  state  of  the  case  at 
the  time  of  its  inception,,  or  who  have  taken 
the  paper  under  such  circumstances  as 
would  put  a  reasonably  prudent  man  upon 
inquiry."    Mechem,  Agency,  §§443,  444. 

In  the  same  behalf,  another  work  deduces 
from  the  cases  a  similar  conclusion: 

"If  a  simple  contract  on  its  face  is  the 
undertaking  of  the  agent  only,  no  reference 
being  made  on  its  face  to  representative  ca- 
pacity, parol  evidence  will  not  be  received 
to  exonerate  the  agent,  whether  the  princi- 
pal was  known  or  unknown  at  the  time  the 
contract  was  executed.  But  if  the  paper 
bears  on  its  face  some  reference  to  a  prin- 
cipal, or  some  appellation  indicating  repre- 
sentative capacity,  thereby  suggesting 
doubt  as  to  the  character  in  which  defend- 
ant acted,  parol  evidence  is  admissible  to 
show  that  the  contract  was  in  fact  that  of 
defendant's  principal,  and  that  it  was  so  un- 
derstood between  defendant  and  the  other 
contracting  party."    31  Cyc.  1660. 

In  the  light  of  these  principles,  we  hold 
that  the  parol  evidence  to  which  objeetion 
was  made  was  properly  admissible.  The 
judgment  will  therefore  be  affirmed. 


1013. 


BENNETT  v.  BURKHALTER. 


733 


IlililNOIS  SUPREME  COURT. 

ALLIE  BENNETT,  Appt., 

V. 

ANNA   E.  BURKHALTER. 

(267   111.  572,  101   N.  E.   189.) 

Specific  performance  —  giving:  services 
for  property  —  repudiation. 

One  who  having  undertaken  to  care  for 
afflicted  children  as  a  member  of  their 
father's  family,  in  consideration  of  a  share 
of  his  estate  at  his  death,  marries,  and 
refuses  to  continue  the  service  unless  her 
husband  is  received  into  the  family,  which 
condition  is  rejected,  forfeits  her  right 
to  the  property,  and  cannot  maintain  an 
action  specifically  to  enforce  the  contract. 

(February    20,    1913.) 


APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Knox  Count v 
dismissing  a  bill  filed  for  the  specific  per- 
formance of  a  contract  allied  to  have  been 
entered  into  between  complainant  and  de- 
fendant's assignor.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dan  R.  Sheen  and  R.  D.  Rob- 
inson,   for    appellant : 

A  court  of  equity  will  enforce  an  agree- 
ment to  make  a  will  in  a  particular  manner 
after  the  promisor's  death,  as  against  heirs, 
devisees,  legatees,  and  personal  representa- 
tives of  the  deceased  person,  provided  the 
agreeuMut  is  established  by  competent  proof, 
and  the  consideration  therefor  is  sufficient. 

Whiton  V.  Whiton,  76  111.  App.  553,  179 
111.  32,  53  N.  E.  722 ;  Oswald  v.  Nehls,  233 
111.  438,  84  N.  E.  619;  Gladville  v.  McDole, 


Note.  —  Specific  performance  of  con- 
tract to  leave  property  in  considera- 
Uon   of  services   or  support, 

I.  In  genera],  733. 
II.  Requisites  of  contract. 

a.  Consideration,  734. 

b.  Fairness  and  justness,  736. 

c.  Mutuality,  738. 

d.  Definiteness   and   certainty,  740. 
III.  Proof  of  contract. 

a.  Burden  and  degree  of  proof,  743. 

b.  As     affected      by      complainant's 

equity,  746. 

c.  Statute  of  frauds. 

1.  Performance   not    within    one 

year,  748. 

2.  Concerning  real  estate. 

(a)   How  taken  out. 

(1)  By  possession  and 

improvements, 
748. 

(2)  By  possession  with- 

out    improve- 
ments, 749. 

(3)  By       performance 

alone,  750. 
IV.  Performance  or  breach  of  contract. 

a.  By    complainant,  751. 

b.  Breach  by  promisor  before  death, 

752. 
V.  Particular     circumstances     a     factor, 
762. 

This  note,  as  indicated  in  its  title,  is  con- 
fined to  cases  where  the  contract  is  execu- 
tory upon  the  part  of  the  promisor.  Va- 
rious questions  arising  where  property  has 
been  conveyed  in  consideration  of  future 
support  are  treated  in  notes  referred  to  in 
the  Index  to  Notes  under  the  topic  "Sup- 
port.'* 

J.  In  general. 

Tlie  note  to  Baumann  v.  Kusian,  post,  750. 
on  "specific  performance  of  contract  to  leave 
property  to  child  in  consideration  of  his 
In-insf  with  promisor,"  is  complementary  to 
this  note.  In  many  cases  where  the  pri- 
mary consideration  supporting  the  contract 
44  L.R.A.(N.S.) 


is  service  or  support,  filial  relations  or  so- 
ciety and  companionship  have  been  treated 
by  the  courts  as  a  secondary  consideration, 
and  mce  versa.  And  courts  have,  in  some 
cases,  failed  to  distinguish  the  one  consid- 
eration from  the  other  (see  complementary 
note  to  Baumann  v.  Kusian,  post,  756), 
causing  much  confusion  thereby.  Notwith- 
standing the  fact  that  the  two  classes  of 
cases  overlap  to  a  certain  extent,  the  dis- 
tinction between  them  is  not  wholly  formal. 

In  a  number  of  cases,  such  as  Burlingame 
V.  Burlingame,  7  Cow.  92;  Jack  v.  McKee, 
9  Pa.  235;  Bash  v.  Bash,  9  Pa.  260;  and 
Burgess  v.  Burgess,  109  Pa.  312,  1  Atl.  107, 
it  has  been  held  that  the  measure  of  dam- 
ages for  breach  of  a  contract  to  devise  or 
bequeath  certain  specific  property  as  com- 
pensation for  services  is  the  value  of  the 
property.  While  this  class  of  cases  falls 
under  practically  the  same  rules  as  those 
involving  specific  performances  of  the  con- 
tract, they  are  not  within  the  scope  of  this 
note,  and  are  not  included  herein. 

There  are  also  many  cases,  such  as  Ellis 
V.  Cary,  74  Wis.  176,  4  L.R.A.  65,  17  Am. 
St.  Rep.  125,  42  N.  W.  252,  where  a  con- 
tract to  leave  all  of  the  promisor's  prop- 
erty as  compensation  for  services  was  in- 
volved and  discussed  as  the  basis  for  a 
claim  for  services  against  the  estate  of 
promisor;  but  such  cases  are  not  within  the 
scope  of  this  note,  since  the  action  was  not 
for  specific  performance  of  the  alleged  con- 
tract. 

As  to  right  of  one  who  breaks  contract 
to  support  another  for  life,  to  recover  on 
quantum  meruit,  see  note  in  14  L.R.A. 
(N.S.)   637. 

In  Bennett  v.  Bubkhalteb  the  court 
said:  "It  is  a  well-established  rule  that  a 
party  cannot  demand  the  specific  perform- 
ance* of  a  contract  as  a  matter  of  right,  but 
that  the  exercise  of  this  power  rests  in  the 
sound  discretion  of  the  court,  in  view  of  all 
the  surrounding  circumstances."  That  this 
general  principle  is  applied  to  cases  of  the 
class  here  under  discussion,  see  "Particular 
circumstances  a  factor,"  infra,  V. 

But  as  applied  to  the  cases  within  the 
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247  111.  34,  93  N.  E.  8C;  Evans  v.  Moore, 
247  111.  60,  139  Am.  St.  Rep.  302,  93  N.  E. 
118. 

A  person  prevented  from  performing  her 
part  ol  the  contract  by  the  other  party  is 
nevertheless  entitled  to  enforce  performance, 
she  being  willing  and  able  to  perform. 

Mt.  Vernon  v.  Patton,  94  111.  65;  People 
ox  rel.  Paris  &  D.  R.  Co.  v.  Holden,  82  111. 
101;  MacDonald  v.  Crosby,  192  111.  289,  61 
X.  E.  605;  Lehmann  v.  Webster,  209  111. 
268,  70  N.  E.  600. 

When  the  contract  was  entered  into  be- 
tween Jonathan  C.  Garwood  and  complain- 
ant, Garwood  became  a  debtor  of  the  com- 
plainant under  the  contract,  and  could  not 
convey  or  give  away  his  property  without 
tin  adequate  consideration,  without  retaining 


sufficient  to  satisfy  the  contract  with  com- 
plainant. 

Webster  v.  Nichols,  104  111.  160;  Bump, 
Fraud.  Coiiv  chap.  13;  Moritz  v.  Hoffm&n, 
35  111.  553;  Mathews  v.  Jordan,  88  111.  602; 
Patrick  v.  Patrick,  77  111.  555;  Bittinger 
V.  Kasten,  111   11.1.  260. 

Complainant  had  a  right  to  assume  that 
Jonathan  C.  Garwood  would  make  a  will 
according  to  contract. 

Beatty  v.  Nickerson,  75  111.  606. 

The  right  to  worship  God  according  to  the 
dictates  of  one's  own  conscience  is  guaran- 
teed by  the  Constitution  of  the  United 
States  and  the  Constitution  of  the  state  of 
Illinois,  and  interference  with  the  freedom 
of  one's  religion  is  not  ground  for  cancel- 
ation of  a  contract. 


scope  of  this  note,  the  rule  means  much 
more,  in  its  practical  application,  than 
would  seem  from  the  statement  thereof. 
The  statement  is  the  usual  and  correct  one, 
and  seems  to  make  the  rule  a  stumbling- 
block  to  the  complainant  only,  but  in  prac- 
tice it  may  help  him  if  his  cause  is  just. 
It  is  a  two-edged  sword  almost  sure  to 
bring  destruction  to  the  party  whose  cause 
is  out  of  harmony  with  the  judicial  con- 
science. "Sound  discretion"  is  said  to  be 
a  limited  discretion,  and  no  doubt  it  is  lim- 
ited; but  in  such  cases,  "I  would  rather  be 
right  than"  be  wholly  within  the  law. 

There  have  been  fixed  certain  standards 
to  which  a  contract  and  the  proof  thereof 
must  conform  (see  infra),  and,  in  the  ab- 
stract, it  is  said  that  complainant  must 
maintain  the  standard  in  every  particular, 
and  in  addition  thereto  he  must  show  such 
equity  as  will  move  the  conscience  of  the 
chancellor.  This  is  frequently  said  to  be 
the  meaning  of  the  rule  above  quoted.  But 
in  almost  every  court  in  this  country,  if 
the  chancellor  is  convinced  of  the  justice  of 
the  plaintiff's  cause,  there  is  a  very  percep- 
tible lowering  of  those  standards,  while  if 
his  cause  is  unjust,  as  viewed  by  the  chan- 
cellor, even  though  he  maintains  every 
standard,  he  will  in  the  end  see  his  case 
shattered  by  the  rule  of  judicial  discretion. 
See  cases  under  III.  b,  infra,  and  under  V. 
infra.  The  English  courts  do  not  seem  to 
have  caught  this  spirit  of  liberality,  and  a 
few  of  our  courts  follow  them,  but  on  the 
whole  they  are  in  line  with  the  4)roader 
views  of  justice. 

II,  Requisites  of  contract. 

a.  Consideration, 

The  proposition  that  services  or  support, 
either  or  both  are  good  and  valuable  con- 
siderations, within  tiie  meaning  of  the  gen- 
eral rule  that  the  contract  must  be  founded 
upon  such  a  consideration,  in  order  to  sup- 
port a  decree  for  specific  performance,  needs 
no  citations,  but  upon  the  question  of  the 
adequacy  of  the  consideration,  there  is  con- 
siderable difference  of  opinion. 
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The  weight  of  authority  in  the  United 
States  is  in  favor  of  the  doctrine  that  mere 
"inadequacy  of  consideration  or  of  the  sub- 
ject-matter, standing  alone  as  a  defense, 
must  be  so  gross  as  to  lead  to  an  inference, 
satisfactory  to  the  court,  of  fraud  or  mis- 
take in  the  making  of  the  contract,"  in  or- 
der to  defeat  an  action  for  specific  per- 
formance; but  the  earlier  English  cases 
have  held  that  inadequacy  of  consideration 
is  a  good  defense  to  the  action,  and  they 
have  been  followed  by  a  few  states,  while  a 
few  other  states  have  adopted  the  rule  by 
statute.    36  Cyc.  609. 

But  a  contract  to  serve  or  support  an- 
other diiring  his  lifetime  is  necessarily  in- 
definite as  to  the  amount  of  service  or  sup- 
port to  be  furnished,  and  at  the  time  of 
making  the  contract  it  is,  in  almost  every 
caae,  impossible  to  do  more  than  approxi- 
mate the  amount  of  the  service,  and  not 
even  an  approximation  of  its  value  can  be 
made.  Again,  property  is  of  no  value  to  a 
dead  man,  and  when  the  rights  of  third  per- 
sons do  not  intervene,  a  man  should  be  al- 
lowed to  obtain  what  he  needs  most  while 
living,  by  giving  up  that  which  is  of  no  use 
to  him  at  the  time  he  parts  with  it.  So 
that,  even  in  the  courts  that  hold  inad- 
equacy to  be  a  good  defense,  this  class  of 
contracts  ought  to,  and  does,  form  an  ex- 
ception to  the  general  rule,  except  where 
the  rights  of  third  persons  intervene.  The 
question  of  third  persons'  rights  is  con- 
sidered under  "Fairness  and  justness,"  in- 
fra, b. 

In  Warner  v.  Marshall,  166  Ind.  88,  75 
N.  E.  582,  where  specific  performance  of  a 
contract,  to  leave  very  valuable  property  in 
return  for  services  in  living  with  and  caring 
for  the  aged  promisor  during  the  remainder 
of  her  life,  the  court  held  that  mere  in- 
adequacy of  consideration  is  not,  in  and  of 
itself,  a  sufiicient  reason  for  refusing  spe- 
cific performance,  and  said  that  the  "ex- 
tent of  the  consideration,  there  having  been 
performance,  should  be  measured  by  the 
breadth  of  appellant's  [promisee's]  under- 
taking, rather  than  the  fact  that  the  actual 
service  was  only  for  about  three  and  one 
half  years;"   and   the   court   said:    "There 
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Cliase  V.  Cheney,  58  111.  537,  11  Am.  Bep. 
05;  Re  W&lker,  200  UL  572,  66  N.  £.  144; 
Hronek  v.  People,  134  111.  150,  8  LJtJi.  837, 
23  Am.  St.  Rep.  652,  24  N.  E.  861. 

Messrs.  Williams,  liawrence,  Welsb, 
A  Green,  and  F.  O.  McFarland,  for  ap- 
pellee : 

The  property  of  Jonathan  C.  Garwood 
was  transferred  to  defendant  for  a  valuable 
consideration,  viz.:  the  care  of  Manie  Gar- 
wood, the  mute  daughter  of  Garwood,  dur- 
ing her  lifetime,  the  performance  of  which 
contract  was  begun  and  completed  during 
Garwood's  lifetime. 

People  v.  Bur  ihalter,  247  111.  600,  139 
Am.  St.  Rep.  351,  93  N.  E.  379. 

Where  the  subsequent  grantee  is  a  bona 
fide  purchaser  for  value,  the  equitable  rem- 


edy of  a  specific  performance  becomes  im- 
possible. It  cannot  be  enforced  against  the 
vendor  because  his  title  has  failed;  nor 
against  the  grantee,  because  his  legal  title, 
based  upon  an  actual  pecuniary  considera- 
tion, and  upon  the  absence  of  notice,  gives 
him  a  superiority  over  the  plaintiff's  equity. 

Pom.  Spec.  Perf.  §  466;  Owens  v.  McNally, 
113  Cal.  444,  33  L.R.A.  369,  45  Pac.  710; 
Boone  v.  Graham,  215  111.  511,  74  N.  E. 
559;  Coleman  v.  Dunton,  99  Me.  J  21,  58 
Atl.  430;  Saur  v.  Ferris,  145  III.  115,  34 
N.  &  52;  Charlton  v.  Columbia  Real  Estate 
Co.  64  N.  J.  Eq.  631,  54  Atl.  444;  Flack- 
hamer  v.  Himes,  24  R.  I.  306,  53  Atl.  46. 

In  a  proceeding  for  specific  performance 
the  complainant  must  prove  that  he  has 
been  ready,  willing,  and  eager  to  perform, 


are  no  circumstances  of  overreaching  or 
even  of  hardship  in  the  case.  It  was  de- 
cedent's own  proposal.  She  could  not  take 
her  property  with  her,  and  she  procured  by 
her  agreement  a  loving  service  that  she 
stood  greatly  in  need  of." 

Warner  v.  Marshall,  supra,  was  cited 
with  approval  as  to  the  measure  of  the  val- 
ue of  the  services,  in  Bless  v.  Blizzard,  86 
Kan.  230,  120  Pac.  351,  where  real  estate  of 
a  value,  above  encumbrance,  of  $1,700  was 
to  be  left  as  the  consideration  ifor  a  con- 
tract "to  stay  with  and  care  for"  the  prom- 
isor during  life,  and  the  promisor  died  in 
eighteen  months  after  the  making  of  the 
agreement.  Specific  performance  was  de- 
creed after  his  death. 

And  in  Howe  v.  Watson,  179  Mass.  30,  60 
X.  £.  415,  where  there  was  a  decree  of  spe- 
cific performance  of  a  contract  to  leave  all 
of  one's  property  in  consideration  of  serv- 
ices by  the  promisee's  living  with  and  car- 
ing for  promisor  during  her  natural  life, 
and  the  promisor  had  died,  leaving  an  es- 
tate of  about  $4,000,  in  thirty-eight  hours 
after  the  arrival  of  the  promisee  from  her 
home  in  Florida,  the  court  said:  '*At  the 
time  it  was  made  it  could  not  have  been 
foreseen  which  party  would  profit  the  most 
by  it.  The  promisor  might  have  lived  until 
htT  estate  was  exhausted  in  her  support  or 
otherwise  dissipated.  .  •  .  The  con- 
tract must  be  regarded  as  fair  and  equal  in 
its  nature,  and  as  voluntarily  made." 

A  contract  by  an  old  lady  to  leave  real 
property  valued  at  $5,000  to  a  girl  of  six- 
teen years  if  the  girl  would  live  with  her 
and  take  care  of  her  during  the  remainder 
of  her  life  is  not  an  unfair  contract  as  be- 
tween the  parties;  and  it  was  held  in  Brin- 
ton  v.  Van  Cott,  8  Utah,  480,  33  Pac.  218, 
that  if  the  rights  of  third  parties  were  not 
involved  the  cpntract  would  be  specifically 
enforced  after  the  promisor's  death,  al- 
though she  lived  but  three  or  four  months 
after  making  the  contract,  the  girl  having 
faithfully  performed  the  contract  on  her 
part. 

And  see  Berg  v.  Moreau,  9  L.R.A.(N.S.) 
157,  and  note  on  brevity  of  period  elapsing 
before  promisor's  death  as  affecting  the 
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right   to   specific   performance    of   contract 
to  serve  or  support  him  for  life. 

It  was  held  in  Parsell  v.  Stryker,  41  N. 
Y.  480,  that  a  written  contract  to  leave  by 
will  a  certain  farm  and  farming  imple- 
ments to  the  promisor's  grandson  in  con- 
sideration of  the  support  of  the  promisor's 
wife  and  an  imbecile  daughter  during  their 
natural  lives,  and  on  the  further  consider- 
ation that  the  grandson  manage  and  work 
the  farm  during  the  life  of  the  promisor  on 
terms  amounting  to  a  lease  and  which  wer» 
extremely  liberal  to  the  grandson,  was  fair, 
supported  by  an  adequate  consideration  as 
between  the  .parties,  although  it  might  have 
been  inadequate  between  strangers,  and  that 
it  would  be  specifically  enforced  as  against 
the  heirs  of  the  promisor,  one  of  whom  held 
a  deed  for  the  farm  duly  executed  by  the 
promisor  and  accepted  by  the  heir  with 
knowledge  of  the  prior  contract;  the  con- 
sideration for  the  conveyance  being  a  mort- 
gage to  the  promisor,  which  mortgage  had 
been  assigned  te  the  wife  of  the  vendee  by 
the  promisor,  which  assignment  was  also  ac- 
cepted with  knowledge  of  the  prior  contract; 
the  grandson  having  fully  performed  his 
part  of  the  contract  to  the  time  of  the  prom- 
isor's death,  but  the  latter  having  failed  to 
make  a  will. 

Services  rendered  or  support  furnished  to 
promisor  is  a  good  consideration  to  support 
a  contract  to  leave  property  to  the  prom- 
isee. Watson  V.  Mahan,  20  Ind.  223; 
Mauck  V.  Melton,  64  Ind.  414. 

Companionship  of  a  married  daughter  and 
her  fkmily,  induced  to  move  upon  a  prop- 
erty near  the  father's  home,  is  a  good  con- 
sideration for  an  agreement  to  convey  the 
property  to  her.  Law  v.  Henry,  39  Ind. 
414. 

Services  of  a  minor  son  to  his  father  may 
be  made  the  consideration  for  a  contract  of 
the  father  to  convey  land  to  the  son,  so  as 
to  support  a  decree  for  specific  performance 
after  the  father's  death.  The  services  may 
be  a  good  consideration,  for  while  the  father 
is  entitled  to  the  services,  he  waives  that  by 
agreeing  to  pay  for  them  in  land.  LafoUett 
V.  Kyle,  51  Ind.  446. 

In  Carl  v.  Northcutt,  48   Colo.   47,   108 
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and  the  burden  is  upon  him  to  show  a  full 
and  complete  performance,  or  offer  to  per- 
form on  his  part. 

Forthman  v.  Deters,  206  111.  169,  99  Am. 
St.  Rep.  145,  69  N.  E.  97;  Morse  v.  Seibold, 
147  III.  318,  35  N.  E.  369;  Hoyt  v.  Tux- 
bury,  70  111.  331. 

An  agreement  to  devise  what  property  one 
may  have  at  death  in  a  particular  way 
cannot  operate  to  limit  the  power  of  the 
owner  to  use  or  dispose  of  it  as  he  sees 
fit  during  his  lifetime. 

Austin  V.  Davis,  128  Ind.  472,  12  L.R.A. 
120,  25  Am.  St.  Rep.  456,  26  N.  £.  890. 

Cooke,  J.,  delivered  the  opinion  of  the 
court: 
The  appellant,  Allie  Bennett,  filed  her  bill 


in  the  circuit  court  of  Knox  county  against 
Anna  E.  Burkhalter,  appellee,  the  grantee 
and  assignee  of  Jonathan  C.  Garwood,  for 
the  specific  performance  of  a  contract  al- 
leged to  have  been  entered  into  between  ap- 
pellant and  said  Garwood.  Upon  final  hear- 
ing her  bill  was  dismissed  for  want  of 
equity,  and  from  that  decree  this  appeal  has 
been  perfected. 

The  material  facts  disclosed  by  the  record 
are  as  follows:  In  1864  Jonathan  C.  Gar- 
wood resided  in  the  state  of  Michigan  with 
his  family,  consisting  of  himself,  his  wife, 
and  two  (laughters,  Mattie  and  Manic,  aged, 
respectively,  three  and  four  years.  These 
two  children  were  congenital  deaf  mutes. 
At  that  time  appellant,  who  was  then  Allie 
*  Shepard,  and  was  about  eighteen  years  of 


Pac.  994,  the  court,  in  dismissing  a  claim 
for  services  and  support  of  decedent  against 
his  estate,  said:  '*If,  however,  as  is  con- 
tended, the  promise  on  the  part  of  deceased 
was  supported  by  a  valuable  and  adequate 
consideration,  then  the  cause  of  action  of 
plaintiff  in  error,  if  any,  was  for  specific 
performance  of  that  contract,  and  not  for 
services  rendered." 

In  Oswald  v.  Nehls,  233  111.  438,  84  N.  E. 
619,  where  a  contract  to  leave  real  estate 
as  consideration  for  the  full  performance  of 
the  promisee's  part  of  the  contract  "to  per- 
sonally care  for  and  nurse  the  said  Ludwig 
J.  Nehls  for  and  during  the  term  of  his 
natural  life,"  was  specifically  enforced,  the 
objection  was  raised  "that  the  real  con- 
sideration for  this  contract  was  illicit  and 
immoral  relations  between  appellee  and 
Ludwig  J.  Nehls."  The  court  overruled  the 
objection  as  not  sustained  by  the  evidence. 
It  was  also  held  that  the  contract  did  not 
require  that  the  promisee  must  have  a 
knowledge  of  medicine,  so  that  the  consider- 
ation for  the  contract  was  not  necessarily 
bad  because  the  promisee  did  not  have  a 
license  to  practise  medicine  under  the  stat- 
ute for  licensing  physicians. 

Where  the  terms  of  a  written  contract  be- 
tween a  man  and  two  of  his  former  slaves, 
they  being  mother  and  daughter,  demand 
honest  and  legitimate  services  to  be  rend- 
ered by  them  as  the  consideration  for  his 
promise  to  leave  property  to  them  by  will, 
it  was  held  in  Burdine  v.  Burdine,  98  Va. 
615,  81  Am.  St.  Rep.  741,  36  S.  E.  992,  that 
the  consideration  was  good,  and  would  sup- 
port a  decree  for  specific  performance  after 
he  dies  intestate,  even  though  the  defend- 
ants allege  that  the  real  consideration  was 
the  future  illicit  association  and  cohabita- 
tion of  the  promisor  with  the  mother,  and 
introduce  evidence  showing  that  improper 
relations  had  existed  and  that  he  had  ad- 
mitted being  the  father  of  the  daughter,  al- 
so evidence  tending  to  show  that  at  the 
time  the  contract  was  made,  the  mother  had 
left  his  house  that  she  might  lead  a  differ- 
ent life;  since  the  agreement  purported  to 
be  for  future  services,  and  the  evidence  did 
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not   show   that   the   consideration   was   not 
that  stated  in  the  agreement. 

Generally  as  to  right  to  recover  for  house- 
hold services  rendered  while  the  parties  were 
living  in  illicit  relations,  see  note  to  Em- 
merson  v.  Botkin,  29  L.R.A.(N.S.)  786. 
And  as  to  property  accumulated  in  common 
by  parties  living  in  illicit  relations,  see 
note  to  Mitchell  v.  Fish,  36  LJl.A.(N.S.) 
838. 

But  where  the  evidence  shows  that  the 
plaintiff  and  her  husband  left  their  home 
and  went  to  the  home  of  the  promisor,  at 
the  expense  of  the  promisor,  and  lived  in  a 
separate  house  of  the  promisor's,  on  a  tract 
of  land,  rent  free,  never  rendering  any  serv- 
ices to  promisor  while  there;  that  before 
moving  tlie  husband  was  out  of  employment 
and  in  debt,  and  that  they  bettered  their 
condition  in  life  by  moving;  and  fails  to 
show  that  they  sold  their'  house  at  a  sacri- 
fice before  coming, — ^a  suit  for  specific  per- 
formance of  a  contract  that  promisor  was 
to  give  $4,000  and  a  tract  of  land  for  their 
coming  cannot  be  maintained,  for  there  is 
no  consideration  shown  for  the  contract. 
Brevator  v.  Creech,  186  Mo.  558,  85  S.  W. 
527. 

If  it  appear  that  there  was  no  consider- 
ation at  all  for  a  promise  to  leave  property 
to  claimant,  and  no  expenses  incurred  or 
change  for  the  worse  in  claimant's  situation 
in  reliance  upon  the  promise,  there  can  be 
no  decree  for  specific  performance.  See 
Darlington  v.  M'Coole,  1  Leigh,  36;  Reed  v. 
Vannorsdale,  2  Leigh,  569. 

h.  Fairness  and  jtistnesa. 

It  is  stated  in  many  of  the  cases  that  the 
contract  must  be  fair  and  just.  This,  how- 
ever, does  not  appear  to  be  so  much  for  the 
protection  of  the  promisor  as  for  that  of 
the  rights  of  third  persons. 

In  Owens  v.  McNally,  113  Cal.  444,  33 
L.R.A.  369,  45  Pac.  710,  it  was  held  that 
the  court  would  not  decree  specific  perform- 
ance of  a  contract  to  leave  all  of  tne  prop- 
erty of  the  promisor  to  his  niece  in  con- 
sideration   of   her   leaving   her    home    and 
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age,  resided  near  the  Garwoods,  and  was 
a  frequent  visitor  at  their  home.  The  two 
children  having  become  attached  to  her,  Gar- 
wood proposed  that  she  enter  their  home, 
become  a  member  of  their  family,  and  take 
charge  of  the  children.  An  oral  contract 
was  entered  into,  whereby  it  was  agreed  that 
the  appellant  should  become  a  member  of 
the  Garwood  family,  should  care  for  the 
two  children  during  their  lifetime,  and  ren- 
der such  other  services  as  might  be  required 
in  and  about  the  family,  including  the  as- 
sistance of  Garwood  in  his  business  affairs, 
in  consideration  for  which  Garwood  agreed 
that  at  his  death  he  would  leave  her,  by 
will,  an  equal  share  with  his  wife  and  chil- 
dren of  all  the  property  of  which  he  might 
die  seised;  he  being  at  that  time  a  man  of 


considerable  wealth.  The  appellant  entered 
the  home  of  Garwood  upon  this  condition 
and  assumed  the  duties  to  be  performed  by 
her.  In  1865  Garwood  removed  with  his 
family  to  Galesburg,  Knox  county,  Illinois, 
and  appellant  accompanied  him  as  a  member 
of  his  family.  The  daughter  Mattie  died 
when  six  years  of  age,  and  Garwood  there- 
after agreed  with  appellant  that  under  the 
terms  of  their  contract  he  would  devise 
and  bequeath  his  property  equally  to  his 
wife,  his  daughter,  and  appellant.  The  ap- 
pellant remained  in  the  Garwood  family 
under  this  arrangement  until  1879,  and,  so 
far  as  appears  from  the  record,  performed 
all  the  duties  she  had  agreed  to  perform  up 
until  that  time.  During  that  year  she  left 
the    Garwood    home.     The    reason   for   her 


serving  and  caring  for  him  at  his  home, 
even  though  she  had  faithfully  fulfilled  her 
contract  through  many  years,  because  such 
decree  would  be  unjust  and  unfair  to  the 
widow  of  the  promisor,  who  had  married 
him  after  the  making  of  the  contract  and 
without  knowledge  of  its  existence. 

And  in  Gall  v.  Gall,  64  Hun,  600,  29  Abb. 
N.  C.  19,  19  N.  Y.  Supp.  332,  affirmed  in 
138  N.  Y.  675,  34  N.  E.  515,  where  it  was 
alleged  that  an  uncle,  who  was  a  childless 
widower,  had  agreed  that  in  consideration 
of  the  nephew's  giving  up  his  position  in 
San  Francisco,  coming  to  New  York  city 
to  live  with  the  uncle,  taking  charge  of  the 
latter's  business  there,  assuming  the  uncle's 
name  for  the  purpose  of  perpetuating  the 
name  in  the  business,  the  uncle  would  by 
will  leave  all  of  his  property  of  whatever 
kind,  except  two  small  legacies,  to  the 
nephew,  it  was  held  thi^t  even  though  a 
definite  and  certain  contract  to  that  effect 
had  been  clearly  proven  (but  in  this  case  it 
was  not),  such  a  contract  would  necessarily 
be  subject  to  the  possibility  of  the  uncle's 
marrying  again  and  having  issue,  since  if  it 
were  not  subject  to  such  possibility  it  would 
be  void  as  against  public  policy;  and  that 
such  a  contract  would  not  support  a  decree 
of  specific  performance  as  against  the 
uncle's  widow  and  child. 

And  in  Rosenwald  v.  Middlebrook,  188 
Mo.  68,  86  S.  W.  200,  where  it  was  held 
that  the  proof  of  the  contract  was  not  suf- 
ficient, and  that  there  was  not  sufficient 
equity  in  favor  of  plaintiff  to  cause  the 
court  to  decree  specific  performance,  it  was 
said:  "It  is  said  by  learned  counsel  for  ap- 
pellant in  this  case,  that  the  half-sister  and 
half-brother  of  Dr.  Adams,  who  are  to  be 
benefited  by  this  estate,  had  no  communica- 
tion with  him  for  over  twenty  years;  that 
he  had  ignored  them  and  there  was  no  af- 
fection on  the  part  of  Dr.  Adams  for  them. 
This  may  be  true,  but  it  furnishes  no  reason 
for  the  enforcement  of  this  alleged  contract, 
and  is  not  a  matter  to  be  considered  in  the 
disposition  of  this  cause.  Rules  in  the  ad- 
ministration of  justice  cannot  be  made  to 
meet  the  seoming  demands  of  every  partic- 
ular case.  If  the  facts  in  this  case  warrant 
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the  taking  of  this  entire  estate  by  the 
plaintiff  as  against  the  half-sister  and  half- 
brother,  it  would  equally  justify  his  action 
in  enforcing  this  contract  as  against  the 
children  of  Dr.  Adams,  if  he  had  any  at  the 
time  of  his  death, — in  other  words,  if  plain- 
tiff is  entitled  to  have  this  contract  specifi- 
cally performed,  he  possesses  that  right 
against  the  world,  and  not  especially  against 
the  parties  to  this  action,  who  happen  not 
to  have  been  upon  intimate  social  relations 
with  Dr.  Adams." 

And  in  Barrett  v.  Geisinger,  179  111. 
240,  53  N.  E.  576,  it  was  held  that  a  lease 
for  the  tenant's  life  at  about  half  the  rental 
value  of  the  property,  made  as  a  substitute 
for  a  previous  agreement  for  partial  sup- 
port, containing  a  provision  that  a  pre- 
vious will  leaving  the  property  to  lessor's 
children  shall  not  be  changed,  is  not  such 
a  fair  and  equitable  contract  as  can  be  en- 
forced against  an  innocent  purchaser  for 
value. 

But  in  Dillon  v.  Gray,  87  Kan.  129,  123 
Pac.  878,  a  contract  to  devise  property  for 
services  fully  rendered  was  specifically  en- 
forced as  against  the  widow,  without  refer- 
ence to  whether  she  knew  of  the  contract  or 
not  when  she  married  the  promisor,  there 
being  equitable  considerations  in  favor  of 
the  promisee  and  none  in  her  favor. 

And  in  Burdine  v.  Burdine,  98  Va.  515, 
81  Am.  St.  Rep.  741,  36  S.  E.  992,  it  was 
held  that  the  promisor's  widow,  who  had 
married  him  after  his  agreement  to  devise 
had  been  recorded,  did  not  have  any  right  of 
dower  in  the  land  in  question;  and  that  her 
rights  would  not  defeat  the  action  for  spe- 
cific performance  of  the  contract,  for  the 
reason  that  she  contracted  the  marriage 
with  at  least  constructive  notice  of  the 
plaintiff's  rights. 

A  contract  to  leave  all  of  one's  property 
as  compensation  for  services  and  other  con- 
sideratio'hs,  if  fair  and  just  when  made, 
does  riot  become  unfair  or  unjust  so  as  to 
forbid  a  decree  of  specific  performanco,  be- 
cause the  joint  efforts  and  labors  of  the  two 
contracting  parties  under  the  contract, 
through  a  lonsf  series  of  years,  had  in- 
creased the  value  of  the  estate  many  fold. 
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leaving  and  the  circumstances  under  which 
she  left  are  in  dispute  here.  The  evidence 
on  the  part  of  appellant  tends  to  prove  that 
Garwood,  being  an  infidel,  objected  to  ap- 
pellant attending  the  services  of  the  Christ- 
ian Church  of  Galesburg,  of  which  she  was 
a  member,  and  gave  her  the  option  of  sever- 
ing her  connection  with  the  church  or  leav- 
ing his  home;  while,  on  the  other  hand,  it  is 
contended  on  the  part  of  appellee — and  the 
competent  proof  in  the  record  slightly  tends 
to  support  the  contention — ^that  Garwood 
objected  to  the  attentions  being  shown  ap- 
pellant by  Rev.  E.  P.  C.  Bennett,  the  pastor 
of  the  Christian  Church  and  a  married 
man.  It  was  shown  in  this  proceeding  that 
at  the  time  Rev.  Bennett  knew  the  appellant 
in  Galesburg  he  was  married,  but  was  posing 


as  a  single  man;  but  there  is  no  competent 
proof  in  the  record  showing  the  extent  of 
Garwood's  knowledge  of  this  situation. 
There  is  considerable  incompetent  hearsay 
evidence  in  the  record  on  this  question;  but 
it  appears  from  competent  evidence  intro- 
duced on  the  part  of  appellant  that  it  was 
known  to  Garwood  that  the  relations  be- 
tween appellant  and  Rev.  Bennett  were  dif- 
ferent than  the  ordinary  relations  between 
a  pastor  and  a  member  of  his  church.  After 
appellant  left  the  Gkirwood  home,  Garwood 
secured  various  persons  at  different  times 
to  care  for  his  daughter.  The  evidenc  ' 
shows  that,  owing  to  the  disposition  and 
physical  ailments  of  the  daughter,  the  task 
of  caring  for  her  was  an  extremely  arduous 
and  unpleasant  one.    In  October,  1901,  Gar- 


Dalby  v.  Maxfield,  244  111.  214,  136  Am.  St. 
Rep.  312,  91  N.  E.  420. 

A  verbal  agreement  made  by  a  daughter 
with  her  father  and  mother  to  the  effect 
that,  as  remuneration  for  the  daughter's  ser- 
vices, the  father  will  devise  by  will  certain 
lots  to  her,  performed  on  the  part  of  the 
parents  by  the  mother's  conveying  to  the 
father  those  of  the  lots  the  title  to  which 
she  held  and  the  father's  making  the  will 
according  to  the  agreement,  and  performed 
on  the  part  of  the  daughter  so  far  as  she 
had  not  been  prevented  by  the  later  acts  of 
the  mother,  was  in  Brandes  v.  Brandes,  129 
Iowa,  351,  106  N.  W.  499,  held  to  be  suf- 
ficient to  entitle  the  daughter,  on  a  cross 
bill  filed  against  an  application  of  the 
mother  after  the  father's  death  to  have  her 
dower  interest  set  apart  to  her,  to  a  de- 
eree  in  equity  admeasuring  the  widow's 
dower  from  other  property  and  quieting 
title  to  the  lots  in  tne  daughter. 

In  Hall  V.  Oilman,  77  App.  Div.  468,  33 
N.  y.  Civ.  Proc.  Rep.  283,  79  N.  Y.  Supp. 
303,  it  was  held  that  a  statement  alleging 
an  oral  agreement  to  leave  all  of  promisor's 
property  to  complainant  as  compensation 
for  her  becoming  and  remaining  as  a  daugh- 
ter to  him,  living  in  his  home  and  taking 
care  of  him  while  he  lived,  and  stating  a 
full  performance  on  her  part,  states  a  cause 
of  action  good  on  demurrer;  but  that  com- 
plainant will,  however,  upon  the  trial  be  re- 
quired to  fully  prove  the  contract  and  show 
that  it  is  fair  and  equitable  as  to  his  estate 
and  as  to  third  persons. 

The  circumstances  that  an  old  man's  wife 
had  secured  a  divorce,  his  daughter  had  left 
him,  and  that  he  had  no  friend  to  help  care 
for  him  except  the  one  with  whom  he  made 
the  contract,  will  be  considered  as  strongly 
favoring  the  fairness  and  justness  of  the 
contract  to  leave  all  of  his  property  to  that 
friend  as  compensation  for  care  and  com- 
fort. Bless  V.  Blizzard,  80  Kan.  230,  120 
Pac.  351. 

In  Howe  v.  Watson,  179  Mass.  30,  60  N. 
E.  415,  the  facts  that  the  promisor  was  very 
old  and  in  poor  health;  that  she  had  no 
near  relatives  but  a  sister,  the  promisee; 
that  her  tenant,  who  lived  in  part  of  her 
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house  and  her  nurse  were  about  to  leave 
her;  that  she  needed  constant  care;  that 
her  sister,  the  promisee,  had  been  raised  in 
her  home  and  now  lived  in  Florida,  but 
broke  up  her  home  there  to  come  and  care 
for  the  promisor  according  to  the  agree- 
ment,— were  all  taken  into  consideration  by 
the  court,  and  held  to  constitute  such  equity 
as  would  induce  the  decree  of  specific  per- 
formance to  leave  what  proved  to  be  a 
$4,000  estate  as  compensation  for  care  dur- 
ing promisor's  life,  even  though  she  lived 
only  thirty-eight  hours  after  the  arrival  of 
the  promisee. 

In  cases  cited  under  "Particular  circum- 
stances a  factor,"  infra,  V,  it  will  be  seen 
that  fairness  to  third  persons,  where  rights 
are  involved,  such  as  those  of  the  widow,  is 
an  element  carefully  considered  before  a  de- 
cree of  specific  performance  will  be  made. 

c.  Mutuality. 

The  phrase,  "want  of  mutuality,"  as  com- 
monly used,  has  a  very  vague  and  uncertain 
meaning,  including  unilateral  or  conditional 
contracts.     See  36  Cyc.  621. 

Since  in  almost  all  of  the  cases  of  the 
class  here  considered  there  is  no  breach  of 
contract  and  no  action  brought  until  the 
complainant  has  fully  performed  his  part, 
it  is  difiScult  to  see  how  the  objection  could 
be  successfully  raised;  yet  there  are  a  few 
cases  where  the  question  in  some  form  has 
been  raised,  and  in  one  or  two  cases  with 
success;  but  it  should  be  observed  that  the 
real  holding  is  based  upon  the  theory  that 
the  conversation  detailed  did  not  in  fact 
amount  to  a  contract  at  all,  or  that  there 
was  a  conditional  contract  with  the  condi- 
tions unfulfilled  by  complaint.  These  cases 
might  all  be  considered  wholly  under  the 
head  of  "uncertainty"  but  for  the  fact  that 
they  have  been  referred  to  as  wanting  in 
mutuality. 

Thus  in  Shakespeare  v.  Markham.  72  N". 
Y.  400,  where  the  promise  was  that  "if  they 
did  (take  care  of  him)  they  should  inherit 
his  property,"  although  the  holding  was 
based  upon  the  indefinitcncss  of  the  con- 
tract  in  many  respects,   it  was   also  said 
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wood  procured  tbe  services  of  appellee  to 
take  care  of  his  daughter  Manie,  and  she 
remained  there  some  time  at  a  weekly  wage. 
Thereafter  Garwood  entered  into  a  contract 
with  appellee  similar  to  that  which  he  had 
made  previously  with  appellant,  whereby 
appellee  agreed  to  remain  unmarried  and  to 
take  care  of  the  daughter  during  her  life- 
time. Qarwood  was  then  quite  an  old  man, 
and  it  was  reasonably  to  be  expected  that  the 
daughter  would  survive  him.  By  this  con- 
tract with  appellee  she  was  to  receive,  as 
a  consideration  for  her  services,  the  whole 
uf  Garwood's  estate,  real  and  personal;  the 
wife .  having  previously  died,  in  the  year 
1897.  Thereafter,  and  during  his  lifetime, 
pursuant  to  his  contract  with  her,  Garwood 
conveyed  and  assigned  to  appellee  all  his 


real  and  personal  property,  amounting  in 
value  to  something  more  than  $125,000. 
Manie  Garwood  died  on  May  5,  1904,  and 
Jonathan  0.  Garwood  died  on  February  17, 
1907;  appellee  remaining  with  him  aa  a 
member  of  his  family  until  the  time  of  his 
death. 

The  prayer  of  the  bill  was  that  the  ap- 
pellee be  required  to  disclose  the  description 
of  all  the  property  she  received  from  Gar- 
wood and  the  consideration  paid  therefor; 
that  the  court  ascertain  the  value  of  the 
property  so  received  by  appellee  over  and 
above  any  valuable  consideration  paid  there- 
for; and  that  appellant  be  decreed,  under 
her  oral  contract  with  Garwood,  to  be  en- 
titled to  an  undivided  one-third  share  in 
the  estate  of  which   Garwood  would  have 


that  the  contract  was  never  a  binding  one; 
that  performance  was  optional  witili  the 
promisees,  and  from  other  circumstances  it 
was  inferred  that  both  parties  had  re- 
garded the  contract  as  incomplete,  and  that 
the  services  had  been  performed  in  the  mere 
expectation  of  being  richly  repaid  by  a  leg- 
acy. In  fact  there  really  never  was  a  con- 
tract. 

In  Loffus  V.  Maw,  3  Gift.  592,  32  L.  J.  Ch. 
N.  S.  49,  8  Jur.  N.  S.  607,  6  L.  T.  N.  S.  340, 
10  Week.  Rep.  613,  the  contract  was  clearly 
unilateral,  and  not  binding  upon  the  promis- 
ee; but  it  was  held  that  where  one  person 
had  induced  another  to  perform  the  ser- 
vices in  reliance  upon  the  promise,  that 
promise  became  binding  upon  the  promisor, 
and  that  tiie  court  would  decree  specific  per- 
formance thereof.  But  this  decision  of  Vice 
Chancellor  Stuart  was  criticized  adversely, 
and  practically  overruled  by  the  House  of 
Lords  in  Maddison  v.  Alderson,  53  L.  J.  Q. 
B.  N.  S.  737,  L.  R.  8  App.  Cas.  467,  49  L.  T. 
N.  S.  303,  31  Week.  Rep.  820,  47  J.  P.  821, 
where  the  decedent  had  induced  complain- 
ant to  remain  in  his  service  without  com- 
pensation during  his  lifetime  by  the  prom- 
ise that  he  would  leave  to  her  by  will  a  life 
interest  in  certain  real  estate,  and  actuaUy 
made  the  promised  provision  in  his  will, 
but  the  whole  will  was  invalid  because  not 
properly  witnessed,  the  principal  holding 
was  that  the  statute  of  frauds  stood  in  the 
way,  but  it  was  also  held  that  there  was  no 
mutually  binding  promise,  hence  neither 
party  was  bound  although  she  had  fully  per- 
formed her  part.  The  real  principle  here 
was  the  same  as  in  Shakespeare  v.  Mark- 
ham,  supra,  t.  €,,  services  rendered  in  the 
mere  expectation  of  a  legacy  do  not  imply 
a  valid  binding  contract  to  make  the  legacy. 

And  in  Gall  v.  Gall,  64  Hun,  600,  29  Abb. 
N.  C.  19,  19  N.  Y.  Supp.  332,  affirmed  in  138 
X.  Y.  675,  34  N.  E.  615,  although  the  hold- 
ing was  largely  based  upon  the  fact  that  the 
contract  was  unfair  to  third  parties,  yet  it 
was  also  held  that  the  contract  was  not 
mutually  binding. 

A  contract  duly  executed  by  the  promi- 
Hor  and  delivered  to  the  promisee,  although 
in  the  form  of  a  will,  whereby  the  promisor 
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leaves  all  of  her  property,  both  real  and 
personal,  to  the  promisee  upon  the  consid- 
eration that  the  promisee  care  for  and  sup- 
port her  during  her  natural  life,  is  irrev- 
ocable, and  will  be  specifically  enforced 
against  the  beneficiaries  of  a  will  made  sub- 
sequently. Bolman  v.  Overall,  80  Ala.  451, 
60  Am.  Rep.  107,  2  So.  624. 

In  Smith  v.  Tuit,  127  Pa.  341,  14  Am.  St. 
Rep.  861,  17  Atl.  996,  and  in  subsequent  ap- 
peal 137  Pa.  36,  20  Atl.  579,  it  was  held 
that  a  will  devising  real  estate  as  compen- 
sation for  care  and  support  during  the  life 
of  the  aged  testatrix*  became  irrevocable  up- 
on the  devisee's  being  put  into  possession 
and  performing  his  part  of  the  agreement, 
and  that  the  will  would  then  be  treated  as 
a  contract  to  devise  the  real  estate,  and  up- 
on the  testatrix  leaving  the  home  of  dev- 
isee without  cause,  neither  she  nor  her  sub- 
8e<juent  grantee  of  the  property  could  main- 
tain an  action  of  ejectment  against  the  dev- 
isee. While  this  was  an  ejectment  case,  it 
should  be  remembered  that  the  law  courts 
in  Pennsylvania  possess  equity  powers  ia 
such  cases,  and  that  the  decision  resulted 
practically  the  same  as  a  decree  of  specific 
performance. 

But  in  Reed  v.  Hazleton,  37  Kan.  321,  15 
Pac  177,  approved  in  46  Kan.  73,  26  Am. 
St.  Rep.  86,  26  Pac.  460,  the  contract  re- 
lied upon  was  held  by  the  court  to  be  tes- 
tamentary in  character  and  therefore  revoca- 
ble even  though  services  had  been  per- 
formed. 

A  contract  to  leave  property  in  consider- 
ation of  services  cannot  be  inferred  from 
the  fact  that  a  void  will  was  made  devising 
the  property  to  the  one  who  performed  the 
services,  where  the  testimony  shows  that  the 
services  were  rendered  voluntarily,  without 
any  agreement  except  that  the  complainants 
would  be  well  paid  and  that  the  will  was 
made  out  of  gratitude  for  the  services. 
Studer  v.  Seyer,  69  Ga.  125. 

But  in  Brown  v.  Sutton,  129  U.  S.  238,  32 
L.  ed.  664,  9  Sup.  Ct.  Rep.  273,  it  is  quite 
clear  that  complainant  did  not  prove  such 
a  contract  as  would  have  been  legally  bind- 
ing upon  her,  yet  the  court  decreed  specific 
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died  seised  but  for  the  conveyance  and 
assignments  made  by  him  to  appellee. 

It  is  urged  by  appellee  that  the  decree  of 
the  court  was  proper,  upon  the  ground  that 
the  property  of  Garwood  was  conveyed  and 
assigned  to  her  for  a  valuable  consideration, 
as  a  bona  fide  purchaser,  without  notice  of 
any  equitable  claims  of  the  appellant;  but 
in  the  view  we  take  of  the  case  the  decree 
should  be  sustained  on  other  grounds,  and 
it  will  therefore  be  unnecessary  to  consider 
or  discuss  this  question. 

It  is  a  well-established  rule  that  a  party 
cannot  demand  the  specific  performance  of 
a  contract  as  a  matter  of  right,  but  that 
the  exercise  of  this  power  rests  in  the  sound 
discretion  of  the  court,  in  view  of  all  the 
surrounding  circumstances.    Before  she  was 


entitled  to  this  remedy,  appellant  was  re- 
quired to  show  that  she  had  always  been 
ready,  willing,  and  eager  to  perform  on  her 
part  (Hoyt  v.  Tuxbury,  70  111.  331;  Morse 
V.  Seibold,  147  III.  318,  35  N.  E.  369;  Forth- 
man  v.  Deters,  206  111.  159,  99  Am.  St.  Rep. 
145,  69  N.  E.  97,  or  that  the  contract  had 
been  fully  performed;  and  the  burden  was 
upon  her  to'  show  one  or  the  other  of  these 
facts.  After  leaving  the  Garwood  home,  ap- 
pellant secured  employment  in  a  deaf  and 
dumtb  asylum  in  the  city  of  Jacksonville, 
Illinois.  Rev.  Bennett  remained  a  short 
time  in  Galesburg  after  the  departure  of 
appellant,  and  then  accepted  a  pastorate  in 
Morgan  county.  In  1881,  and  apparently 
while  a  resident  of  Morgan  county,  he  se- 
cured a  divorce,  in  Cook  county,  from  his 


performance  after  she  had  performed  her 
duties  thereunder.    See  same  case,  infra. 

In  Whitney  v.  Hay,  15  App.  D.  C.  164, 
where  a  decree  of  specific  performance  of  a 
contract  to  devise  all  of  the  estate  of  tlie 
promisor  to  promisee  in  return  for  care  and 
maintenance  during  the  life  of  the  former 
was  affirmed,  the  court,  after  referring  to 
the  holding  in  Maddison  v.  Alderson,  supra, 
and  distinguishing  the  instant  case  from  the 
English  case,  said:  "If,  however,  there  were 
no  difference  between  the  two  cases  in  re- 
spect of  the  obligation  of  the  complainant  to 
continue  his  care  and  support  during  life, 
we  could  not  follow  the  decision  in  Maddison 
v.  Alderson,  because  it  is  opposed,  on  that 
very  point,  to  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Brown  v. 
Sutton,  supra."  Whitney  v.  Hay  was  af- 
firmed in  181  U.  S.  77,  45  L.  ed.  758,  21 
Sup.  Ct.  Rep.  537,  but  no  mention  is  made 
of  this  point. 

And  in  Bur  dine  v.  Burdine,  98  Va.  515, 
81  Am.  St.  Rep.  741,  36  S.  E.  992,  where  a 
contract  to  leave  real  estate  as  compensa- 
tion for  services  was  signed  by  the  promisor 
only,  but  acted  upon  by  both  parties  and 
fully  performed  by  the  promisee,  it  was 
held  that  while  the  contract  was  wholly  ex- 
ecutory it  would  not  have  supported  a  de- 
cree for  specific  performance  against  the 
promisor,  but  after  full  performance  by  the 
promisee  it  was  no  longer  open  to  the  ob- 
jection. 

And  the  rule  is  so  stated  in  Cox  v.  Cox, 
26  Gratt.  305,  where  specific  performance 
was  refused  on  the  ground  that  the  prom- 
isee had  failed  to  perform  his  part  of  the 
contract.  The  court,  after  stating  the  gen- 
eral rule  that  is  applied  to  unilateral  con- 
tracts, said:  "It  is  very  true  that  if  Joseph 
Cox  had  complied  with  all  the  terms  and 
conditions  upon  which  the  land  was  to  be 
devised  to  him,  he  or  his  representatives 
would  be  entitled  to  a  decree  for  specific 
performance.  The  vendor,  having  received 
the  full  consideration,  would,  of  course,  be 
bound  to  convey." 

And  in  Prusiecke  v.  Ramzinski,  —  Tex. 
Civ.  App.  — ,  81  S.  W.  771,  the  contract  was 
broken  and  suit  brought  before  very  much 
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had  been  done  toward  its  fulfilment  and 
i  while  promisor  was  living.  The  bill  was 
dismissed  on  the  ground  that  the  contract 
remained  executory  on  both  sides,  and  was 
not  capable  of  being  enforced  against  the 
promisee,  who  was  to  support  the  promisor 
for  life,  and  that  his  remedy  was  at  law. 
This  holding  was  based  upon  the  well-estab- 
lished principle  that  executory  contracts, 
not  mutually  binding,  will  not  be  specifi- 
cally enforced. 

To  the  same  effect  is  Bourget  v.  Monroe, 
58  Mich.  563,  25  N.  W.  514,  the  contract  be- 
ing executory  at  the  time  of  bringing  the 
action. 

On  the  general  question  of  right  to  specific 
performance  or  injunction  during  lifetime, 
of  one  who  has  conveyed,  or  is  about  to  con- 
vey, property  in  violation  of  his  agreement 
to  leave  the  same,  at  his  death,  to  the  com- 
plainant, see  note  in  18  L.R.A.(N.S.)   218. 

d,  Definiteness    and    certainty^ 

It  has  been  repeatedly  stated  by  the 
courts  as  an  abstract  proposition  that  the 
contract  must  be  definite  and  certain  in 
every  detail  or  it  will  not  support  a  de- 
cree of  specific  performance,  but  it  will  be 
seen  from  the  cases  here  cited  and  from 
those  cited  under  ''Particular  circumstances 
a  factor,"  infra,  V.,  that  the  court's  con- 
ception of  certainty  and  definiteness  varies 
in  proportion  to  its  conviction  of  the  jus- 
tice of  the  cause. 

Specific  performance  of  a  contract  to  leave 
property  in  return  for  support  and  care 
will  not  be  decreed  unless  tne  contract  is 
certain  and  definite  as  to  the  parties,  as  to 
the  amount  to  be  given,  as  to  the  services  to 
be  rendered,  and  as  to  the  manner  in  which 
the  property  is  to  be  given  (Shakespeare  v. 
Markham,  10  Hun,  311,  affirmed  in  72  N.  Y. 
400;  Owens  v.  McNally,  113  Cal.  444,  33 
L.R.A.  369,  45  Pac.  710) ;  but  in  many 
cases,  infra,  the  courts  do  not  agree  witn 
the  rule  as  to  manner  in  which  the  property 
is  to  be  given  or  conveyed. 

A  promise  to  leave  to  the  promisee,  in 
consideration  of  services,  ''as  much  as  to 
any  relation  on  earth,"  cannot  be  specifically 
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wife,  who  was  then  insane  and  an  inmate 
of  an  asylum  in  Mendota,  Wisconsin.  In 
January,  1882^  Bennett  and  the  appellant 
were  married.  In  September  of  the  same 
year  the  appellant,  in  company  with  her 
husband,  went  to  Australia,  where  they  re- 
mained for  a  period  of  three  and  one  half 
years.  Afterwards,  upon  their  return  to 
the  United  States  and  prior  to  the  filing  of 
the  bill  herein,  they  resided  at  various  times 
in  the  states  of  Iowa,  Missouri,  Kansas, 
Montana,  and  Indiana.  It  might  be  seriously 
questioned  whether  appellant,  as  she  con- 
tends, during  all  the  time  of  her  residence 
in  Australia  and  in  the  various  states  of 
the  Union,  held  herself  in  readiness  at  any 
time  to  resume  her  relations  as  a  member 
of  the   Garwood    family   and   perform   her 


contract,  in  the  event  that  Garwood  should 
be  willing  to  have  her  return.  Whatever 
doubt  may  be  entertained  on  this  question 
is  dissipated,  however,  by  the  statement  and 
conduct  of  appellant  in  an  interview  had 
with  Garwood  in  his  home  on  January  1, 
1902.  Appellant  was  a  witness  in  her  own 
behalf.  Her  competency  to  testify  is  ques- 
tioned, but  we  have  not  deemed  it  necessary 
to  discuss  that  question.  She  testified  that 
at  the  time  of  her  visit  to  the  Garwood 
home,  on  January  1,  1902,  appellee  was 
then  a  member  of  the  Garwood  family,  and 
was  taking  care  of  the  daughter.  She  says 
that  Garwood  informed  her  that  appellee 
would  not  remain  longer  than  the  1st  of 
April;  that  she  couldn't  talk  with  Manie, 
and  he  did  not  think  she  would  suit  at  all. 


enforced  after  the  death  of  the  promisor, 
for  want  of  certainty.  Graham  v.  Graham, 
34  Pa.  476. 

In  Owens  v.  McNally,  supra,  it  was  held 
that  a  contract  of  an  aged  bachelor  to  leave 
all  of  his  property  to  his  niece  on  consider- 
ation that  she  come  to  his  home  and  "there- 
after live  with  him  and  care  for  him,"  was 
too  uncertain  as  to  time  and  kind  of  ser- 
vice to  be  specifically  enforced  after  his 
death,  unless  her  proof  furnished  more  in- 
formation than  her  declaration  did;  but  the 
real  ground  of  this  decision  was  that  the 
contract  was  unjust  to  the  widow,  who  mar- 
ried promisor  after  the  contract  was  made. 

An  agreement  by  an  employer  to  leave  by 
will  to  an  employee  such  a  sum  of  money  as 
would  make  good  to  him  any  and  all  loss 
he  might,  at  the  time  the  employer  should 
quit  business,  sustain  by  reason  of  his  re- 
jecting an  offer  of  an  interest  in  a  partner- 
ship firm  which  had  made  the  offer  to  obtain 
the  service  of  the  employee,  in  consider- 
ation of  the  employee's  rejecting  the  offer 
and  remaining  in  the  employ  of  the  prom- 
isor, the  bequest  to  be  in  addition  to  pay 
for  services,  was  held,  in  Hussell  v.  Agar, 
121  Cal.  396,  66  Am.  St.  Rep.  35,  53  Pac. 
926,  to  be  too  uncertain  and  indefinite,  as 
to  amount,  to  be  specifically  enforced,  after 
the  employer  had  died  intestate. 

In  Stanton  v.  Miller,  58  N.  Y.  192,  it  was 
held  that  a  contract  to  assure  to  a  man  and 
his  family  a  house  and  lot  after  the  death 
of  the  promisor,  and  to  secure  the  title 
thereof  by  placing  a  deed  in  escrow  or  by 
will,  the  title  to  be  given  to  such  member 
or  members  of  the  promisee's  family  as  the 
promisor  may  choose, — the  family  at  the 
time  of  making  the  contract  consisting  of 
the  promisee,  his  wife,  and  four  daughters, 
— in  consideration  of  his  moving  his  family 
to  the  property,  living  there,  furnishing  a 
home  for,  caring  for,  and  supporting  the 
promisor  during  her  lifetime, — is  too  in- 
definite and  uncertain,  in  respect  to  the  per- 
sons to  whom  title  was  to  be  given,  to  entitle 
the  promisee  to  a  decree  of  specific  perform- 
ance of  the  contract  after  her  death  as 
against  her  son  holding  as  her  devisee,  un- 
less she  had  in  some  way  made  an  irrev- 
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ocable  designation  of  the  particular  per- 
son or  persons  in  whom  she  chose  to  vest 
the  title;  and  the  placing  of  a  deed,  to  the 
property,  in  escrow  with  her  own  attorney, 
designating  the  grantees  according  to  the 
contract,  under  his  advice  that  she  could  re- 
call the  deed  at  any  time  she  wished  to  do 
so,  was  not  such  a  designation  after  the 
deed  had  by  her  been  ordered  destroyed. 

It  was  held,  in  Braun  v.  Ochs,  77  App. 
Div.  20,  79  N.  Y.  Supp.  100,  where  a  niece 
and  her  husband  occupied  an  upper  flat  be- 
longing to  her  aunt,  paying  a  monthly  ren- 
tal, the  aunt  occupying  the  lower  fiat, 
that  an  alleged  oral  contract  that  if  the  hus- 
band of  the  niece  would  give  up  moving 
away,  stay  in  the  flat  where  he  was,  and  the 
family  take  care  of  the  aunt  during  her  life- 
time, was  not  sufiSciently  definite  as  to  the 
amount  and  character  of  services  to  justify 
a  decree  of  specific  performance  after  the 
aunt  had  died  intestate,  when  it  appeared 
that  no  change  whatever  was  made  in  the 
relations  of  the  parties  by  the  contract,  they 
still  living  in  the  upper  flat  and  she  being 
cared  for  by  her  servants  in  the  lower  one 
until  her  death  occurred. 

In  order  to  establish,  by  written  corres- 
pondence, a  contract  to  leave  property  as 
compensation  for  services,  so  as  to  entitle 
the  promisee  to  a  decree  of  specific  perform- 
ance, the  language  used  in  the  letters  must 
be  definite  enough  to  disclose  an  intention 
to  make  such  a  contract;  and  mere  requests 
for  the  services,  with  a  statement  that  the 
promisee  will  "share  a  good  part"  of  prom- 
isor's estate,  are  not  su^cient.  Eastwood 
V.  Crane,  125  Iowa,  707,  84  N.  W.  481. 

A  will  leaving  real  estate,  burdened  with 
an  encumbrance  any  part  of  which  might  be 
paid  to  the  testator  during  life,  on  con- 
dition that  the  devisee  support  the  testator 
during  life,  is  not  a  contract  to  devise  the 
land,  but  is  a  revocable  will;  and  where  it 
was  revoked  and  another  made  devising  only 
a  life  estate  in  the  land  on  the  same  terms, 
the  devisee  could  not  compel  specific  per- 
formancf^  of  the  terms  of  the  first  will  on 
the  theory  that  it  was  a  contract.  Rowan's 
Appeal,  25  Pa.  292. 

And  in  McGugan  v.  Smith,  21  Can.  S.  C. 
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and  "wanted  to  know  if  I  would  come  back. 
I  said  all  right,  if  my  husband  could  come 
with  me,  and  he  said  he  wouldn't  have  that 
preacher  around."  In  the  light  of  this 
request  and  the  response  thereto,  the  cir- 
cumstances under  which  appellant  left  the 
Garwood  home  in  1879  become  immaterial. 
This  was  virtually  an  offer  on  the  part  of 
Garwood  to  her  to  return,  and  she  could  not 
preserve  her  rights  under  her  original  con- 
tract with  Ganvood  by  offering  to  return 
under  the  condition  she  named.  Garwood 
was  under  no  obligation  to  take  the  husband 
of  appellant  into  his  family  as  a  part  of 
the  contract  upon  which  appellant  relies, 
and  when  he  refused  to  allow  appellant  to 


return  upon  that  condition  it  does  not  ap- 
pear that  she  made  any  response,  or  that  she 
was  willing  to  return  under  any  other  con- 
dition. 

It  is  argued  that  by  this  statement  the 
appellant  did  not  mean  that  she  would  re- 
turn if  her  husband  would  be  allowed  to 
come  into  the  Garwood  home,  but  simply 
til  at  she  was  willing  to  return  if  he  be 
allowed  to  come  to  the  city  of  Galesburg, 
and  she  be  given  the  privilege  of  seeing 
him  occasionally.  We  do  not  think  this 
conversation  with  Garwood,  as  detailed  by 
appellant  herself,  is  susceptible  of  this  con- 
struction. She  says  that,  in  connection  with 
his  statement  that  appellee  was  not  proving 


263,  it  was  held,  reversing  the  court  of  ap- 
peals, that  a  promise  made  to  a  girl  four- 
teen years  old,  that  if  she  remained  as  ser- 
vant with  the  promisor  until  his  death  he 
would  provide  for  her  by  his  will  as  amply 
as  for  his  daughters,  did  not  constitute  a 
contract  that  could  be  specifically  enforced, 
although  she  had  fulfilled  her  agreement, 
and  he  had  devised  to  her  very  much  less 
than  he  had  devised  to  his  daughters;  but 
she  was  allowed  pay  for  her  services  on 
qua/ntum  meruit. 

In  Gall  V.  Gall,  64  Hun,  600,  29  Abb.  N. 
C.  19,  19  N.  Y.  Supp.  332,  affirmed  in  138 
NT.  Y.  676,  34  N.  E.  615,  it  was  also  held 
that  the  alleged  contract  was  too  indefinite 
and  uncertain  in  all  of  its  terms  to  justify 
a  decree  for  specific  performance. 

But  a  contract  that  the  promisor,  as  com- 
pensation for  services  rendered,  ''would 
make  a  will  and  devise  and  bequeath  to 
Barbara  Haumesser  the  one  half  of  all  his 
estate,"  is  sufficiently  definite  and  certain  as 
to  the  property,  both  real  and  personal,  to 
support  an  action  for  specific  performance. 
Roehl  V.  Haumesser,  114  Ind.  311,  16  N.  E. 
345. 

And  a  paragraph  in  a  complaint  which 
sets  out  that  at  tne  special  instance  and  re- 
quest of  the  decedent,  the  plaintiff  per- 
formed work  and  labor  for  him  for  nineteen 
years,  that  settlement  had  been  made  and 
a  balance  of  $2,000  found  due  to  the  plain- 
tiff; that  decedent  had  agreed  in  writing 
to  leave  that  amount  to  plaintiff  by  will  in 
pavment  of  said  services,  the  agreement  be- 
ing: '"October  13,  1882.  I  promise  Emily 
Caviness  to  give  her  two  thousand  dollars 
Ht  my  death  to  take  care  of  her  children 
with,  which  she  claims  of  my  estate.  She 
has  been  in  my  family  nineteen  years  and  a 
faithful  servant,  and  it  is  my  will  to  her," 
executed  by  the  decedent, — ^was  held,  in 
Caviness  v.  Rushton,  101  Ind.  500,  51  Am. 
Rep.  759,  to  set  out  a  good  cause  of  action 
and  to  be  good  on  demurrer. 

In  Sutton  V.  Haydcn.  62  Mo.  101,  it  was 
held  that  a  contract  to  leave  all  of  the  prop- 
erty of  which  the  promisor  should  be  pos- 
sessed at  the  time  of  her  death  to  her  niece 
as  compensation  for  the  niece's  entering  the 
home  of  the  promisor  practically  as  one  of 
the  family  and  taking  care  of  the  promisor 
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during  her  lifetime,  was  sufficiently  definite 
and  certain  to  support  a  decree  for  specific 
performance. 

A  contract  to  convey  all  of  a  person's 
property  in  return  for  support  is  sufficiently 
certain  and  definite  as  to  the  property,  to 

i'ustify  a  decree  for  specific  performance. 
Jijson  V.  McShane,  48  W.  Va.  126,  49 
L.R.A.  527,  35  S.  E.  848. 

A  contract  to  convey  certain  land  on  con- 
sideration that  the  minor  son  of  the  prom- 
isor work  for  him  until  the  son  should  get 
married,  is  not  too  uncertain  or  indefinite  to 
support  a  decree  for  specific  performance, 
because  of  the  fact  that  the  time  of  service 
is  too  indefinite  or  because  it  does  not  spec- 
ify the  kind  of  work  to  be  done.  Lafollett 
V.  Kyle,  61  Ind.  446. 

The  contract  as  set  out  in  Rhodes  v. 
Rhodes,  3  Sandf.  Ch.  279,  was  there  held  to 
be  sufficiently  definite  and  certain  to  sup- 
port a  decree  of  specific  performance. 

An  agreement  that  the  promisor  will,  in 
consideration  of  the  promisee's  living  with 
him  at  his  home  and  caring  for  him  during 
his  lifetime,  furnish  one  half  the  living  ex- 
penses and  leave  all  of  the  property  that  he 
may  own  at  the  time  of  his  death  to  the 
promisee,  is  sufficiently  definite  and  certain 
to  support  a  decree  for  specific  performance. 
Fred  v.  Asbury,  —  Ark.  — ,  162  S.  W.  155. 

A  contract  that  a  nephew  enter  the  home 
of  his  uncle  as  a  son,  accept  the  uncle's 
care  and  instruction,  industriously  learn  and 
care  for  the  uncle's  business,  property,  and 
personal  interests,  and  continue  to  do  so  as 
long  as  the  uncle  lived,  and  in  consideration 
thereof  the  nephew  should,  upon  the  death 
of  the  uncle,  have  all  of  his  property,  and 
that  the  uncle  would  will  the  same  to  him. 
is  certain  and  definite,  and,  when  fulfilled 
on  the  part  of  the  nephew,  specific  perform- 
ance will  be  decreed  when  the  uncle  has 
died  intestate.  McCabe  v.  Healy,  138  Cal. 
81,  70  Pac.  1008. 

Where  a  son  was  induced  to  convey  the 
interest  in  real  estate  which  he  had  inher- 
ited from  his  father  to  his  mother  for  her 
support,  on  the  promise  that  it  should  be 
returned  to  him  at  her  death  if  it  were  not 
sold  durincT  her  lifetime,  it  was  held  in 
Koofe  v.  Keefe,  19  Cal.  App.  310,  126  Pac. 
920,  that  the  contract  was.  definite  and  cer- 
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satisfactory,  and  would  not  remain  after 
the  Ist  of  April,  he  asked  her  if  she  would 
come  back.  This  question  is  susceptible  of 
but  one  meaning,  and  that  is  whether  she 
would  return  to  the  Garwood  home  and 
resume  her  place  there  as  a  member  of  his 
family;  and  when  the  appellant  responded 
that  it  would  be  all  right  if  her  husband 
could  come  with  her,  she  undoubtedly  meant, 
and  Garwood  could  have  only  understood, 
that  she  would  return  on  the  sole  condition 
that  her  husband  should  be  allowed  to  reside 
with  her  in  the  Garwood  family.  The  fur- 
ther examination  of  appellant  on  this  sub- 
ject did  not  change  the  effect  of  this  state- 
ment to  Garwood,  or  afford  any  excuse  for 


giving  it  any  other  construction  or  attribut- 
ing to  it  any  other  meaning  than  the  words 
used  plainly  imply.  By  imposing  this  con- 
dition, and  by  making  no  further  offer  after 
it  was  rejected  by  Garwood,  appellant  de- 
clined to  further  perform  her  part  of  the 
contract;  and  she  cannot  now  be  heard  to 
say  that  she  was  ever  ready,  willing,  and 
eager  to  perform  on  her  part.  By  her  own 
conduct  she  repudiated  and  rescinded  the 
contract,  and  the  court  properly  dismissed 
her  bill  for  want  of  equity. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Petition  for   rehearing   denied   April   2, 
1013. 


tain  and  would  support  a  decree  for  specific 
performance  after  her  death ;  she  having  de- 
vised her  entire  estate  to  her  daughter,  and 
the  land  not  having  been  sold. 

Where  from  correspondence,  oral  state- 
ments, and  extrinsic  circumstances  the  court 
is  able  to  certainly  identify  the  property 
contracted  to  be  left  as  compensation  for 
services  in  living  with  and  taking  care  of 
promisor,  the  contract  on  that  point  is  suf- 
ficiently definite  and  certain  to  support  a 
decree  for  specific  performance.  Warner  v. 
Marshall,  166  Ind.  88,  75  N.  £.  582. 

And  in  Howe  v.  Watson,  179  Mass.  30, 
60  N.  £.  415,  a  contract  to  give  all  of  the 
property  one  may  have  at  her  death  to  the 
promisee  if  she  will  come  and  live  with 
promisor,  was  held  to  be  sufficiently  definite 
and  certain  to  support  a  decree  of  specific 
performance. 

In  Twiss  V.  George,  33  Mich.  253,  it  was 
held  that  an  agreement  that  a  stepfather 
would  give  to  his  stepson,  who  was  then 
twenty-one  years  old  and  about  to  leave 
home,  one  half  of  an  80-acre  farm,  on  which 
they  lived,  if  he  would  remain  at  home, 
work  the  farm,  and  help  support  the  family, 
was  definite  and  certain,  and  after  the 
promisee  had  fulfilled  his  part  of  the  agree- 
ment for  thirty  years  and  until  the  prom- 
isor's death,  all  the  time  in  full  charge  of 
the  whole  farm,  would  be  specifically  en- 
forced against  one  claiming  to  be  a  pur- 
chaser for  value  from  the  promisor  before 
his  death. 

A  promise  to  leave  property  in  return  for 
support  or  services  need  not  specify  how 
title  to  the  property  is  to  become  vested  in 
promisee,  but  it  is  sufficient  if  the  contract 
clearly  discloses  an  intention  to  give  the 
property  as  compensation.  Best  v.  Gralapp, 
69  Neb.  811,  96  N.  W.  641,  5  Ann.  Cas.  491, 
on  rehearing  69  Neb.  816,  99  N.  W.  837,  5 
Ann.  Cas.  493. 

In  Taylor  v.  Hudson,  145  Mo.  App.  377, 
129  S.  W.  261,  although  the  action  was 
against  an  estate  for  pay  for  services  ren- 
dered in  the  home  of  decedent  by  her  niece, 
the  court  held  that  there  was  a  contract  to 
pay  for  the  services  by  leaving  all  decedent's 
property  to  her,  and  says  that  the  contract 
would  have  supported  a  decree  of  specific 
performance. 
44  L.R.A.(N.S.) 


In  Brady  v.  Smith,  8  Misc.  465,  28  N.  Y. 
Supp.  776*  it  was  held  that  a  contract,  to 
''give  all  moneys  and  personal  property  I 
may  be  possessed  of  in  the  United  States 
.  .  .  after  my  death,"  the  promisee 
agreeing  to  "board,  nurse,  clothe,  and  fur- 
nish medical  attendance  to  Bernard  Smith 
(the  promisor)  while  he  lives,  and  bury  him 
in  Calvary  Cemetery,"  was  not  open  to  the 
objection  of  indefiniteness  or  uncertainty; 
and  a  decree  of  specific  performance  of  the 
contract  was  entered  as  against  coUaterfH 
heirs  of  the  promisor,  the  contract  having 
been  fully  performed  on  the  part  of  the 
promisee. 

An  oral  contract  between  a  mortgagor  and 
mortgagee,  that  if  the  former  shall  take 
care  of  the  latter,  when  sick,  during  her 
lifetime,  and  pay  the  interest  on  the  mort- 
gage during  the  same  time,  the  mortgage 
should  belong  to  the  mortgagor  at  the  death 
of  the  mortgagee,  if  prov^  by  disinterested 
witnesses,  is  valid  and  will  defeat  a  recov- 
ery on  the  mortgage  after  the  death  of  the 
mortgagee.  Gescheidt  v.  Drier,  44  N.  Y. 
S.  R.  481,  17  N.  Y.  Supp.  741. 

A  contract  with  two  former  slaves  of  the 
promisor,  that  if  "they  live  and  remain 
with  myself  and  wife  during  our  natural 
lives,"  he,  the  promisor,  would  leave  by  will 
to  them  certain  personal  property,  cash, 
and  real  estate  fully  described,  or  in  event 
of  the  death  of  the  older  promisee  her  es- 
tate was  to  receive  only  certain  personal 
property,  was,  in  Burdine  v.  Burdine,  98 
Va.  515,  81  Am.  St  Rep.  741,  36  S.  E.  992, 
held  to  be  sufficiently  definite  and  certain 
to  justify  a  decree  for  specific  performance, 
it  being  the  evident  intention  that  the  serv- 
ices to  be  rendered  were  such  as  they  had 
been  accustomed  to  render  before  the  mak- 
ing of  the  contract. 

III.  Proof  of  contract, 
a.  Burden  arid  degree  of  proof. 

Generally,  as  to  effect  of  denial  of  an  oral 
contract  to  prevent  specific  performance 
where  there  has  been  part  performance  or 
other  equitable  considerations  sufficient  to 
take  the  contract,  if  any,  out  of  the  statute 
of  frauds,  see  note  to  Sprague  v.  Jessup,  4 
L.R.A.(N.S.)    410. 
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The  general  rule^  that  the  plaintiff  must 
prove  his  contract  by  the  preponderance  of 
testimony,  is,  of  course,  applicable  to  cases 
of  spec i  tic  performance,  26  Am.  &  Eng.  Enc. 
Law,  2d  ed.  130.  But  in  the  particular 
class  of  cases  here  considered,  it  is  usually 
held  that  a  higher  degree  of  proof  is  neces- 
sary. In  some  cases  it  is  even  said  that 
the  testimony  must  be  positive,  direct,  and 
by  disinterested  witnesses.  (But  see  infra, 
b.) 

In  Cross  v.  Cleary,  29  Ont.  Rep.  542,  a 
verbal  contract  was  alleged  as  follows: 
"You  give  me  a  home  as  long  as  I  live  and 
when  I  die  you  have  what  is  left."  Reply: 
"Well,  all  right,  Karl."  Promisor  then  said: 
"That  is  an  agreement;  and  here  is  Mrs. 
Heme  and  Mr.  Heme."  These  two  wit- 
nesses were  daughter  and  son-in-law  of 
plaintiff.  Promisor  died  eight  years  later, 
after  full  performance  by  plaintiff,  leaving 
his  property  to  others  by  will.  Plaintiff 
and  the  two  witnesses  testified  positively  to 
the  conversation.  The  court  said:  "In  my 
opinion,  entirely  apart  from  the  statute  of 
frauds,  this  is  not  such  evidence  as  we  could 
act  upon  in  such  a  matter.  It  is  to  be  re- 
membered always  in  cases  of  this  nature 
that  what  is  asked  is  that  we  should  sub- 
stitute the  evidence  offered  of  an  agreement 
to  make  a  will  in  a  particular  manner  for 
the  will  itself.  In  the  present  case  we  are 
asked  to  decree  that  the  undoubted  will  of 
the  deceased,  duly  executed  under  the  stat- 
ute, and  admitted  to  probate  without  ob- 
jection from  the  plaintiff  or  anyone  else, 
is,  in  fact,  deprived  of  all  effect,  as  the  re- 
sult of  a  conversation  said  to  have  taken 
place  eight  years  before  the  testator's 
death,  in  the  presence  of  the  plaintiff,  her 
daughter,  and  ner  son-in-law.  In  my  opin- 
ion, such  an  agreement  as  that  set  up  by 
the  plaintiff  must  be  supported  by  evidence, 
leaving  upon  the  mind  of  the  court  as  little 
doubt  as  if  a  properly  executed  will  had 
been  produced  and  proved  before  it.  There 
may  possibly  be  cases  in  which  the  absence 
of  written  evidence  of  the  whole  terms  and 
consideration  for  such  an  agreement  might 
be  pardoned,  but  I  cannot  at  present  imag- 
ine such  a  case,  and  I  should  be  sorry,  for 
my  own  part,  ever  to  find  myself  con- 
strained to  act  upon  the  mere  recollection 
of  any  number  of  witnesses,  unsupported  by 
a  complete  written  record,  of  an  agreement 
which  is  to  take  the  place  of  a  will." 

A  verbal  contract  to  devise  land  as  com- 
pensation for  services  must  be  proved  by  di- 
rect and  positive  evidence;  and  where  the 
proof  of  the  contract  consists  only  of  declar- 
ation of  intention  as  to  the  future,  it  can- 
not support  a  decree  of  specific  performance, 
even  though  possession  was  taken  and  valu- 
able improvements  made,  for  such  actions 
may  be  referable  to  a  contract  of  rental, 
and  therefore  do  not  prove  a  previous  con- 
tract to  devise;  and  the  court  in  Shaffer's 
Estate,  205  Pa.  145,  54  Atl.  711,  in  quoting 
from  Edwards  v.  Morgan,  100  Pa.  330,  said: 
"The  contracting  parties  must  be  brought 
together  face  to  face.  The  witnesses  must 
have  heard  the  parties  repeat  it  in  each 
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other's  prp£  ncc.  The  contract  is  not  to  be 
inferred  frcu  the  declaration  of  one  of  the 
parties." 

In  Brown  v.  Garten,  89  Iowa,  373,  56  K. 
W.  536,  the  proof  of  the  existence  of  a  con- 
tract was  held  insufficient,  where  the  only 
evidence  consisted  of  declarations  of  the 
aged  promisor  to  the  effect  she  was  in  feeble 
health  and  needed  assistance,  and  that  she 
intended  to  leave  all  of  her  property  to  the 
promisee,  who  was  living  with  her  at  the 
time;  and  the  promisee  had  done  many 
things  after  her  death  which  were  incon- 
sistent with  the  theory  that  there  was  such 
a  contract. 

And  it  was  held  in  Conlon  v.  Mission  of 
Immaculate  Virgin,  39  Misc.  215,  79  N.  Y. 
Supp.  406,  as  modified  in  84  App.  Div.  507, 
82  N.  Y.  Supp.  998,  that  the  testimony  of 
two  witnesses,  more  or  less  vague  and  some- 
what contradictory,  that  decedent  had 
stated  before  his  marriage,  and  also  after- 
wards, that  he  was  going  to  leave  all  of 
his  property  to  his  wife,  was  not  sufficient 
to  prove  a  contract  on  his  part  to  do  so  in 
return  for  her  services  rendered  to  him  dur- 
ing their  married  life,  especially  in  view  of 
the  fact  that  he  had  never  altered  a  will 
made  before  his  marriage,  and  the  fact  t^^at 
after  his  death  she  had  made  a  demand  for 
her  dower  interest  in  his  property,  whicii 
demand  was  inconsistent  with  the  theory  of 
a  contract. 

In  Tousey  v.  Hastings,  127  App.  Div.  94, 
111  N.  Y.  Supp.  344,  it  was  held  that  the 
uncontradicted  testimony  of  two  disinter- 
ested witnesses,  whose  motives  were  not 
questioned  and  whose  truthfulness  was  not 
distrusted,  as  to  what  their  general  im- 
pression was  as  to  conversation  with  a  per- 
son since  deceased,  to  the  effect  that  she 
had  agreed  with  complainant  that  if  she 
received  $30,000  per  year  during  her  natural 
life,  from  the  business,  of  which  he  was 
president  and  owner  of  one  half  the  stock 
therein,  he  should  have  her  share  of  the 
business  (which  share  was  the  other  half 
the  stock)  at  her  death,  was  insufficient  to 
prove  a  verbal  contract  on  her  part  to  do 
so,  where  the  witnesses  did  not  pretend  to 
recite  her  exact  language.  The  decision  was 
affirmed  in  194  N.  Y.  79,  86  N.  E.  831, 
where  the  court  says  that  the  case  comes 
under  the  general  rule  of  evidence,  that 
"when  facts  proved  without  dispute  require 
the  exercise  of  reason  and  judgment,  so 
that  one  reasonable  mind  may  infer  that  a 
controlling  fact  exists  and  another  that  it 
does  not  exist,  there  is  a  question  of  fact." 

In  O'Brien  v.  Foley,  160  App.  Div.  257, 
134  N.  Y.  Supp.  825,  where  decedent  had,  in 
her  lifetime,  induced  complainant  to  come 
over  from  Ireland  and  live  in  her  family,  it 
was  held  that  testimony  of  several  witnesses 
as  to  her  declarations  before  her  deatn. 
that  she  intended  to  leave  to  complainant 
!^  10,000  by  will,  and  the  testimony  of  one 
witness  that  she  had  sent  for  him  to  write 
a  codicil  to  her  will,  and  stated  to  him  that 
she  had  agreed  with  complainant  that  if 
the  complainant  stayed  with  her  until  prom- 
isor died,  she  would  leave  to  her  $10,000, 
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and  wanted  that  written  as  a  codicil  to  her 
will;  but  the  witness  became  badly  confused 
on  some  other  points  of  his  testimony, — was 
not  sufficiently  clear  and  definite  to  the 
point  as  to  the  making  of  such  a  contract 
as  would  warrant  a  decree  of  specific  per- 
formance as  against  the  legatees  under  the 
will,  which  remained  unchanged. 

In  Messier  v.  Rainville,  30  R.  I.  16 J,  73 
Atl.  378,  a  will  had  been  made  by  a  widow, 
leaving  all  of  her  property  to  her  son,  while 
he  lived  with  her  on  her  property,  making 
improvements,  collecting  her  rents,  and  sup* 
porting  her,  and  later  she  left  the  home, 
went  to  live  with  her  married  daughter,  de- 
stroyed the  will,  and  conveyed  real  estate 
to  the  daughter,  taking  a  mortgage  back 
for  the  purchase  price,  condition^  upon 
her  daughter's  supporting  her  for  life.  An 
attempt  was  made  by  the  son  to  have  the 
will  treated  as  an  agreement,  or  to  show 
that  she  had  agreed  not  to  revoke  the  same 
upon  the  consideration  that  he  support  her 
during  her  life,  furnish  her  with  food, 
clothing,  medicine,  pay  her  church  dues  and 
pew  rent,  etc.,  and  to  have  the  deed  and 
mortgage  canceled  while  she  lived.  It  was 
held  that  in  order  to  succeed,  the  evidence 
of  an  agreement  to  make  the  will,  or  not  to 
revoke  it,  must  be  positive  and  direct;  that 
for  lack  of  such  proof  the  bill  should  be  dis- 
missed, since  the  will  was  revocable  by  her 
at  any  time. 

In  Scoggins  v.  Smith,  31  S.  C.  605,  0  S. 
£.  971,  where  two  unmarried  daughters, 
considerably  advanced  in  years,  conveyed  to 
their  father  their  respective  interests  in  a 
deceased  brother's  real  estate,  the  consider- 
ation being  "love  and  affection,"  they  re- 
maining at  their  father's  home,  being  sup- 
ported by  him,  but  rendering  services  by 
way  of  nursing  him  and  his  wife  in  sick- 
ness some  years  until  they  both  married, 
it  was  held  that  neither  the  conveyance  of 
the  interests  nor  the  alleged  services  can  be 
given  much  weight  as  evidence  tending  to 
prove  an  oral  agreement  by  him  that,  as 
compensation  therefor,  he  was  to  devise  and 
bequeath  all  of  his  estate  to  them;  and  it 
was  further  held,  that  where  he  did  by  will 
divide  his  estate  equally  among  all  of  his 
children,  the  fact  that  he  had  executed  a 
former  will,  leaving  it  all  to  the  two  daugh- 
ters,— the  first  will  beinff  made  when  they 
were  unmarried,  and  the  last  one  after  their 
marriages, — was  no  proof  of  such  a  con- 
tract, but  rather  showed  that  he  first  in- 
tended to  provide  for  them,  believing  that 
they  would  never  marry,  but  later  changed 
his  will  to  suit  the  changed  conditions  in 
his  family,  so  that  to  entitle  them  to  spe- 
cific performance  of  the  alleged  contract  aft- 
er his  decease,  it  was  he)d  that  they  must 
prove  it  by  direct  and  positive  evidence  out- 
side of  the  two  circumstances  upon  which 
they  relied. 

Where  the  trial  court  has  found  against 
the  existence  of  an  alleged  verbal  contract  to 
devise  property  in  remuneration  for  per- 
sonal services  and  support,  the  appellate 
court  will  not  reverse  the  finding  unless  it 
clearly  appear  that  such  finding  was  wholly 
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unwarranted  by  the  evidence.  Rodman  v. 
Rodman,  112  Wis.  378,  88  N.  W.  218. 

But  in  Vail  v.  Rynearson,  249  111.  501,  94 
N.  E.  942,  it  was  held  that  the  testimony 
of  three  witnesses  to  the  effect  that  they 
heard  the  promisor,  in  the  presence  of  the 
promisee,  state  that  she  had  agreed  to  leave 
all  of  her  property  to  him  for  his  services 
on  her  farm  and  in  taking  care  of  her,  and 
that  the  promisee  had  confirmed  her  state- 
ments, was  sufficient  to  prove  that  there 
was  such  a  contract. 

To  establish  a  verbal  contract  to  leave 
real  estate  as  compensation  for  support  re- 
quires a  greater  preponderance  of  proof 
tlian  is  required  in  other  cases;  but  it  was 
held  in  Bucher  v.  Eaton,  151  App.  Div.  342, 
135  N.  Y.  Supp.  838,  that  there  should  be 
no  reversal  of  the  trial  court's  decision,  sus- 
taining such  a  contract,  where  it  was  shown 
that  the  brother  of  the  defendant  (he  was 
also  father  of  complainant  and  died  before 
the  action  was  brought)  had  admitted  that 
the  property  belonged  to  defendant,  had 
neither  brought  action  for  it,  nor  claimed  it 
while  he  lived,  for  fourteen  years  after  he 
could  have  done  so,  and  had,  as  one  of  the 
town  assessors,  assessed  or  permitted  the 
assessment  of  the  property  in  the  name  of 
the  defendant. 

And  the  testimony  of  two  disinterested 
witnesses,  direct,  clear,  and  uncontradicted, 
to  the  effect  that  after  a  son  had  reached 
his  majority  the  father  made  a  verbal 
agreement  with  him  to  the  effect  that  if  the 
son  should  remain  at  home,  and  work  and 
support  his  father  and  mother  during  the 
term  of  their  natural  lives,  he  should  have 
a  certain  described  tract  of  the  father's  land 
as  compensation,  is  sufficient,  if  believed  by 
the  court,  to  establish  such  contract;  and 
upon  competent  proof  that  for  twenty  years 
thereafter  and  until  the  father  and  mother 
died,  the  son  did  remain  at  home  working 
and  supporting  them,  specific  performance 
of  the  contract  may  be  decreed  against  the 
devisees  of  the  land.  O'Connor  v.  Waters, 
88  Neb.  224,  129  N.  W.  261. 

In  Le  Vie  v.  Fenlon,  39  Misc.  266,  79  N. 
Y.  Supp.  496,  where  a  woman  went  to  the 
home  of  a  dressmaker,  took  sick  there, 
promised  the  dressmaker  that  if  she  would 
give  up  her  business,  stay  at  home,  and  take 
care  of  promisor  while  she  lived,  the  prom- 
isee should  have  as  her  own  when  promisor 
died,  ten  valuable  shares  of  stock  in  a  cor- 
poration, which  stock  the  promisor  owned 
at  the  time,  and  later  the  promisor  always 
treated  the  stock  as  belonging  to  the  prom- 
isee and  gave  her  the  income  from  the  stock, 
upon  full  performance  by  the  promisee,  it 
was  held  that  specific  performance  would  be 
decreed  against  the  residuary  legatee  named 
in  promisor's  will,  made  before  the  con- 
tract; and  where  insanity  and  mental  in- 
capacity at  the  time  of  making  the  con- 
tract was  alleged  by  the  defendant,  but  a 
preponderance  of  the  testimony  was  in  favor 
of  sanity  and  testamentary  capacity,  the 
action  was  not  defeated. 

Where,  in  an  action  for  specific  perform- 
ance of  a  verbal  contract  to  leave  a  definite 
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sum  of  money  to  claimant's  testator  for 
services  rendered  and  advancements  made  | 
to  the  promisor  J  testimony  tending  to  prove 
the  alleged  contract  had  been  received,  it 
was  error  to  admit  defendant's  testimony 
to  the  effect  that  the  promisor  had,  a  long 
time  before  his  death,  admitted  that  he  in- 
tended to  leave  a  legacy  as  alleged,  but  had 
not  mentioned  the  fact  that  it  was  on  ac- 
count of  any  contract  or  because  of  any  in- 
debtedness of  his  to  the  intended  legatee, 
and  testimony  that  in  making  up  credit  re- 
ports he  had  never  admitted  any  indebted- 
ness to  the  proposed  legatee,  for  the  reason 
that  both  items  of  testimony  were  self- 
serving  declarations,  and,  in  addition  to 
that  the  conversation  in  the  first  item,  may 
have  taken  place  before  the  services  were 
rendered  or  tlie  advances  were  made;  and  as 
to  the  second  item  there  would  be  no  occa- 
sion to  mention  the  indebtedness  in  a  credit 
report,  for  it  was  not  an  indebtedness  that 
would  affect  the  man's  credit  while  living, 
as  it  was  by  the  very  terms  of  the  contract 
postponed  to  other  creditors.  Gunter  v. 
Gunter,  98  C.  C.  A.  545,  174  Fed.  933. 

Testimony  that  a  father  and  mother  had 
said  to  different  persons  at  different  times 
that  upon  their  death  their  homestead  farm 
was  to  be  their  son's  property,  that  the  farm 
belonged  to  the  son;  that  the  son  was  tak- 
ing care  of  and  supporting  them;  and  had 
made  similar  expressions  to  other  persons, 
— is  not  sufficient  to  establish  a  verbal  con- 
tract between  them  and  the  son  to  the  effect 
that  he  is  to  have  the  farm  after  their 
deaths  in  return  for  their  support,  where 
letters  of  the  son  arc  inconsistent  with  the 
theory  of  a  contract,  and  the  evidence  shows 
that  the  son  lived  with  them  and  cared  for 
each,  but  at  the  same  time  worked  a  farm 
of  his  own  also  and  took  the  proceeds  from 
both  farms.  Moore  v.  Moore,  68  Neb.  268, 
78  N.  W.  495. 

An  amendment,  made  by  permission  of 
the  court  after  the  evidence  was  all  in  and 
both  sides  had  rested,  to  a  complaint  for 
specific  performance  of  an  alleged  verbal 
contract  to  devise  certain  real  estate  on  con- 
sideration that  plaintiffs  move  from  the 
county  where  they  resided  to  the  farm  of 
the  promisor,  and  "help  improve  it  and  re- 
main there,  aiding  him  as  long  as  he  should 
live,"  by  striking  out  the  words  just  quoted, 
and  inserting  in  their  stead  the  words, 
**take  care  of  him,  the  said  Sharp,  when  he 
was  sick,  and  as  long  as  he  should  live," 
was  in  Russell  v.  Sharp,  192  Mo.  270,  111 
Am.  St.  Rep.  496,  91  S.  W.  134,  taken  into 
consideration,  among  other  facts,  as  indi- 
cating that  no  such  contract  existed,  or  at 
least  as  a  fact  that  ought  to  weaken  the 
confidence  of  the  court  as  to  the  testimony 
offered  to  prove  the  agreement. 

And  the  fact  tliat  complainants  moved 
awav  from  his  farm  for  two  whole  vears  to 
a  farm  which  they  had  bought,  but  returned 
to  his  farm  after  selling  theirs,  was  also 
held  to  be  a  circumstance  casting  doubt  up- 
on the  existence  of  the  contract.     Ibid. 

Tl»e  facts  that  for  five  vears  the  father 
lived  with  his  son  and  never  reduced  to 
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writing  an  alleged  contract  to  give  the  son 
his  real  estate  in  consideration  for  support, 
and  that,  although  most  of  the  other  heirs 
lived  near  the  plaintiff,  they  were  never  in- 
formed of  the  alleged  agreement,  cast  a  sus- 
picion upon  the  claim,  which  demands  clear 
and  conclusive  evidence  both  to  the  effect 
that  there  ever  was  such  a  contract  made 
between  them  and  that  it  was  partly  per- 
formed. Lay  v.  Lay,  76  Ark.  626,  87  S.  W. 
1026. 

b.  As  affected  by  complainanVs  equity. 

Cases  cited  here  are  only  those  in  which 
complainant's  equity  or  lack  of  equity  was 
considered  by  the  court  as  influencing  the 
decision  on  the  question  of  proof. 

In  McQuitty  v.  Wilhite,  247  Mo.  163,  152 
S.  W.  598,  the  complainant,  a  negro  woman, 
had  spent  practically  her  whole  lifetime  in 
rendering  services  to  the  alleged  promisor, 
in  fulfilment  of  an  alleged  verbal  agreement 
that  he  should  convey  to  her  as  compensa- 
tion 40  acres  of  land;  and  a  decree  for 
specific  performance  was  entered  against  the 
heirs  of  the  promisor,  although  all  of  the 
testimony  was  given  by  ignorant  negroes; 
and  the  court  admits  that  it  was  indistinct 
and  lacking  in  precision,  yet  it  refuses  to 
reverse,  for  the  reason  that  two  chancellors 
had  found  in  favor  of  the  complainant.  The 
impelling  force  behind  the  action  of  the 
court  is  to  be  found  in  its  statement  where, 
after  referring  to  the  danger  in  the  enforce- 
ment of  such  contract,  it  says:  "There  is 
another  danger  (one  not  to  be  ignored  in 
equity),  viz.y  that  advantage  may  be  taken 
of  the  ignorant,  the  confiding,  and  helpless 
by  those  who  promise,  reap  performance, 
and  then  procrastinate,  dally,  and  die  with- 
out living  up  to  the  great  commandment  of 
the  law,  to  wit,  to  do  just  and  right,  and  to 
render  to  everyone  his  due." 

In  Harman  v.  Harman,  17  C.  C.  A.  479, 
34  U.  S.  App.  316,  70  Fed.  894,  where  two 
nephews  held  a  large  amount  of  their 
uncle's  real  estate  under  a  written  lease, 
paying  him  a  fixed  rental,  and  made  valu- 
able improvements  thereon,  they  were  al- 
lowed to  prove  an  oral  agreement,  in  addi- 
tion to  the  lease,  to  the  effect  that  if  they 
continued  under  the  lease,  complying  with 
its  harsh  terms,  as  long  as  the  uncle  should 
live,  they  should  have  the  property  as  their 
own  after  his  death,  although  the  agreement 
was  inconsistent  with  some  of  the  terms 
contained  in  the  lease;  the  oral  proof  of  the 
contract  being  so  strong  as  to  leave  no 
doubt  of  the  contract  and  its  terms,  and  the 
equity  in  their  favor  being  very  strong,  and 
the  contract  was  specifically  enforced 
against  the  uncle's  devisees.  It  is  pointed 
out  by  Jenkins,  circuit  judge,  in  a  lengthy 
and  able  dissenting  opinion,  that  the  pos- 
session and  improvements  were  referable  to 
the  lease,  the  improvements  amounting  to 
no  more  than  would  be  required  for  good 
husbandrv.  vet  the  court  held  that  the  con- 
tract  was  taken  out  of  the  statute  of  frauds 
thereby.  While  it  is  not  so  admitted  in 
the  opinion,  there  can  be  no  escape  from  the 
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conviction  that  the  court  very  greatly 
stretched  the  rule  of  evidence  in  regard  to 
admitting  oral  evidence  to  vary  the  terms 
of  a  written  contract,  and  dodged  the  stat- 
ute of  frauds,  because  of  its  deep  conviction 
on  the  justness  of  the  plaintiff's  case.  It 
was  a  commendable  thing  to  do,  so  why  not 
admit  it? 

It  was  also  held  in  Harman  v.  Harman, 
supra,  that  the  testimony  of  the  complain- 
ants to  prove  the  alleged  contract,  even 
though  the  other  party  thereto  was  dead, 
was  competent  under  the  United  States 
Statutes,  since  the  action  was  against  lega- 
tees and  beneficiaries  under  the  will,  and 
not  against  executors;  but  the  court  re- 
marked that  such  testimony  uncorroborated 
would  not  induce  the  court  to  decree  spe- 
cific performance.  Though  no  reference  is 
given,  no  doubt  the  court  had  in  mind  § 
868,  IT.  S.  Rev.  Stat.  U.  S.  Comp.  Stat. 
1901,  p.  659.  In  Fitzpatrick  v.  Graham,  68 
C.  C.  A.  621,  122  Fed.  403,  the  court  says 
that  the  peculiar  wording  of  that  section 
makes  such  testimony  competent  when 
against  the  heirs  at  law,  but  incompetent  if 
against  executors  or  administrators,  and 
adds:  "In  the  state  courts — probably  in  the 
courts  of  every  state  in  the  Union — such 
testimony  would  be  excluded  in  such  a  suit, 
as  it  ought  to  be;  but  we  must  take  the 
statute  as  we  find  it,  and  hold  that  the 
testimony  was  properly  admitted." 

In  Harrison  v.  Harrison,  80  Neb.  103,  113 
N.  W.  1042,  where  a  son  gave  up  a  trade 
which  he  had  partly  learned,  went  with  his 
father,  and  the  two  selected  a  farm,  which 
the  father  bought,  the  two  then  made  their 
home  upon  the  farm  until  the  son's  mar- 
riage, the  son  working  the  farm  and  the 
father  getting  the  income,  and  after  the 
marriage  the  son  and  his  wife  made  a  home 
upon  the  farm  for  themselves  and  the  father, 
they  getting  half  the  income  and  he  the 
other  half,  it  was  held  that  these  circum- 
stances tended  strongly  to  support  an  al- 
leged verbal  contract  to  the  effect  that  the 
father  had  agreed  that  in  return  for  the 
son's  services  and  support  the  farm  should 
be  left  to  him  at  his  father's  death,  so  that 
the  agreement  did  not  rest  wholly  on  parol 
evidence  and  that  declarations  made  by  the 
father,  tending  to  confirm  the  theory  of  such 
a  contract,  supported  by  the  circumstances, 
were  sufficient  to  prove  the  contract  and 
justify  an  order  quieting  title  in  the  son  aft- 
er his  father  died  intestate,  as  against  the 
son's  brothers  and  sisters. 

In  holding  that  statements  made  by  de- 
cedent to  third  persons  to  the  effect  that  he 
had  bought  the  real  property  for  the  prom- 
isee as  some  compensation  for  her  services 
in  caring  for  him,  and  had  agreed  with  her 
to  do  so,  taken  in  connection  with  surround- 
ing circumstances,  were  sufficient  to  prove 
the  existence  of  a  parol  contract  to  that 
effect,  the  court,  in  Brown  v.  Sutton,  129  V. 
S.  238,  32  L.  ed.  664,  9  Sup.  Ct.  Rep.  27:^, 
said:  "There  is  also  quite  a  sufficient  con- 
sideration for  such  a  promise  in  the  serv- 
ices, care,  and  attention  rendered  by  her 
to  an  old  man  in  his  declining  years,  in  con- 
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nection  with  the  fact  that  at  the  time  he 
bought  this  property  he  was  very  sure  of 
receiving  these  attentions  as  long  as  he 
lived.  The  evidence  shows  tnat  this  expecta- 
tion on  his  part  was  fully  realized." 

And,  on  the  other  hand,  it  has  been  held 
that  specific  performance  of  a  parol  con- 
tract to  devise  lands  for  services  rendered 
is  wholly  within  the  discretion  of  the  court, 
and  it  will  not  be  decreed  where  it  is  not 
shown  to  be  just  and  equitable,  especially 
where  the  contract  is  not  well  supported  by 
the  evidence.'  Semmes  v.  Worth mgton,  38 
Md.  298. 

And  in  Brown  v.  Garten,  89  Iowa,  373,  56 
N.  W.  636,  where  the  only  question  before 
the  court  was  the  suflBciency  of  the  evidence 
to  support  a  finding  that  there  was  a  con- 
tract, the  court,  after  reciting  the  evidence 
and  stating  the  standard  of  proof  required, 
said:  "As  we  read  the  evidence,  it  falls  far 
short  of  that  test,  and  there  are  no  equi- 
table considerations  in  favor  of  the  plain- 
tiff." 

And  in  Kinney  v.  Murray,  170  Mo.  674, 
71  8.  W.  197,  the  court  said:  "When  as  in 
this  case,  and  in  consonance  with  this  doc- 
trine, a  court  of  equity  is  called  upon  to 
establish  and  enforce  a  contract  of  this 
character,  in  the  teeth  of  the  statute  of 
wills  and  of  the  statute  of  frauds  and  per- 
juries, and  to  set  aside  the  disposition  of 
valuable  property  made  in  conformity  with 
the  requirements  of  those  statutes,  there  is 
devolved  upon  the  chancellor  the  gravest  re- 
sponsibility, perhaps,  that  ever  attaches  to 
his  high  office.  And  nothing  short  of  the 
inherent  justice  of  the  claim,  supported  by 
evidence  that  can  be  relied  upon  with  the 
utmost  confidence,  proving  the  existence  of 
the  contract,  its  terms  and  conditions,  and 
a  substantial  and  meritorious  compliance 
therewith,  with  such  certainty  and  definite- 
ness  as  to  leave  no  room  for  reasonable 
doubt,  can  ever  justify  the  exercise  of  such 
an  extraordinary  prerogative." 

In  Eadtwood  v.  Crane,  125  Iowa,  707,  101 
N.  W.  481,  where  it  was  held  that  the  plain- 
tiff had  failed  to  prove  his  contract,  the 
court,  after  discussing  the  equities  of  tlu' 
case,  said:  "These  suggestions  are  not  made 
with  the  thought  that  any  mere  inequality 
or  want  of  equity  in  the  resultinsf  distribu- 
tion of  the  father's  estate  would  help  the 
appellant  to  make  out  the  alleged  contract 
with  his  parents,  but  only  as  bearing  on  the 
intent  of  the  parties  evidenced  by  their  acta 
with  reference  to  such  alleged  contract.  We 
cannot  see  that  there  was  any  such  manifest 
unfairness  in  the  arrangement  with  George 
to  return  and  occupy  the  home  farm  as  ten- 
ant, in  view  of  the  manner  in  which  that 
arrangement  was  carried  out,  as  to  furnish 
persuasive  evidence  that  he  had  some  eon- 
tract  with  his  father  by  which  he  was  ulti- 
mntelv  to  have  the  farm  as  his  own." 

In  Ubs  v.  Labs,  02  Neb.  378.  138  N.  W. 
.")61,  where  the  petition  was  presented,  ask- 
in  jj  for  specific  performance  of  an  alleged 
'•erbal  contract  by  which  a  father  was  to 
leave  an  80-acre  tract  of  land  to  a  son  if 
the  son  staved  at  home  until  he  should  mar- 
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ry,  as  against  the  deceased  father's  will, 
distributing  all  of  his  estate  among  the  son 
and  seven  other  children,  the  court,  after 
setting  out  a  full  statement  as  to  what  each 
child  had  done  for  the  family  and  received 
from  the  father,  said:  "Considering  all  the 
testimony  in  the  record  with  relation  to  the 
liistory  of  the  family,  the  conduct  of  each 
of  the  children  with  reference  to  the  father 
and  mother,  the  time  each  worked  upon  the 
farm,  the  provision  made  for  each  of  them 
by  the  father  when  he  or  she  married  and 
set  up  housekeeping  for  himself  or  herself, 
and  the  provisions  made  in  the  will  for  the 
distribution  of  the  property,  in  connection 
with  the  evidence  in  behalf  of  plaintiff,  we 
are  convinced  that  the  plaintiff  has  not  sus- 
tained the  burden  of  proof  by  clear,  con- 
vincing, and  satisfactory  evidence,  such  as 
is  reauired  in  cases  of  this  nature." 

c.  Statute  of  frauds. 

An  agreement  to  leave  property  to  com- 
pensate for  services  is  not  within  the  stat- 
ute of  frauds  if  the  contract  is  fully  estab- 
lished by  written  correspondence,  even 
though  the  letters  are  lost  and  their  con- 
tents proved  by  oral  testimony.  Roehl  v. 
Haumesser,  114  Ind.  311,  15  N.  E.  346;  Sut- 
ton V.  Hayden,  62  Mo.  101;  Anderson  v. 
Anderson,  75  Kan.  117,  9  L.R.A.(N.S.)  229, 
88  Pac.  743;  Dillon  v.  Grav,  87  Kan.  129, 
123  Pac.  878. 

And  an  oral  contract  to  will  real  estate  in 
a  certain  way  as  compensation  for  support 
is  not  within  the  statute  of  frauds,  if  a  will 
was  actually  executed  in  harmony  therewith 
but  destroyed  after  promisor's  death  (Brin- 
ker  V.  Brinker,  7  Pa.  53) ;  or  if  destroyed 
by  the  promisor  himself  without  the  knowl- 
edge of  the  promisee,  it  having  been  deliv- 
er Si  to  promisee  but  secretly  taken  by  prom- 
isor (Naylor  v.  Shelton,  102  Ark.  30,  143 
S.  W.  117) ;  or  if  destroyed  before  the  death 
of  the  promisee  by  others  without  his  con- 
sent (Bless  V.  Blizzard,  86  Kan.  * 230,  120 
Pac.  351).  But  see  Maddison  v.  Alderson, 
53  L.  J.  Q.  B.  N.  S.  737,  L.  R.  8  App.  Cas. 
467,  49  L.  T.  N.  S.  303,  31  Week.  Rep.  820, 
47  J.  P.  821,  for  rule  in  the  English  courts, 
where  will  failed  because  of  lack  of  witness- 
es. 

And  if  the  offer  and  acceptance  were 
made  by  written  correspondence,  and  fully 
performed  by  the  promisee,  oral  testimony 
and  surrounding  circumstances  may  be  ad- 
mitted to  clear  up  uncertainties  as  to  what 
property  was  meant.  Warner  v.  Marshall. 
166  Ind.  88,  76  N.  E.  582. 

And  a  written  offer  to  leave  all  of  prom- 
isor's property  as  compensation  for  services, 
if  orally  accepted  and  acted  upon,  is  not 
within  the  statute  of  frauds.  Howe  v.  Wat- 
son, 179  Mass.  30,  60  N.  E.  415;  Scltutt  v. 
Missionary  Soc.  41  N.  J.  Eq.  116,  3  Atl. 
398;  Prater  v.  Prater,  —  S.  C.  — ,  77  S.  E. 
936. 

A  verbal  contract  to  give  real  estate  as 
compensation  for  support  of  the  promisor 
during  his  life,  possession  to  be  given  at 
the  time  of  his  death,  is  within  the  statute 
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of  frauds;  but  it  was  said  in  Reel  v.  Reel, 
59  W.  Va.  106,  62  S.  E.  1023,  that  an  un- 
delivered deed  fully  executed  by  the  prom- 
isor, might  be  made  to  serve  as  a  memoran- 
dum of  the  agreement  so  as  to  take  it  out 
of  the  statute,  if  the  oral  testimony  is  con- 
vincing that  such  an  agreement  was  made. 

i.  Performance  not  tottltin   one  year, 

A  verbal  agreement  to  leave  money  or 
property  at  the  death  of  the  promisor  as 
compensation  for  services  is  not  within  the 
statute  of  frauds  because  not  to  be  wholly 
performed  within  a  year,  since  the  death 
of  the  promisor  may  occur  within  the  year. 
Bell  V.  Hewitt,  24  Ind.  280;  Lee  v.  Carter, 
52  Ind.  342;  Frost  v.  Tarr,  63  Ind.  390; 
Wellington  v.  Apthorp,  146  Mass.  69,  13 
N.  E.  10;  Updike  v.  Ten  Broeck,  32  N.  J.  L. 
106 ;  Fenton  v.  Emblers,  3  Burr.  1278,  1  W. 
Bl.  353;  Ridley  v.  Ridley,  34  Beav.  478; 
Kent  V.  Kent,  62  N.  Y.  560,  20  Am.  Rep. 
502;  Jilson  v.  Gilbert,  26  Wis.  637,  7  Am. 
Rep.  100;  Rhodes  v.  Rhodes,  3  Sandf.  Ch. 
279.    Also  see  note  in  15  L.R.A.(N.S.)  330. 

2,  Concerning  real  estate. 

It  has  been  held  that  a  verbal  agreement 
to  leave  real  property,  as  compensation  for 
services  or  support,  at  the  death  of  the 
promisor  is  within  the  statute  of  frauds^ 
hence  specific  performance  cannot  be  de- 
creed. Updike  V.  Ten  Broeck,  32  N.  J.  L.' 
105 ;  Wallace  v.  Long,  105  Ind.  623,  65  Am. 
Rep.  222,  5  N.  E.  666;  Austin  v.  Davis,  128 
Ind.  472,  12  L.R.A.  120,  25  Am.  St.  Rep. 
456,  26  N.  E.  890;  Semmes  v.  Worthington, 
38  Md.  298;  Gorham  v.  Dodge,  122  111.  528, 

14  N.  E.  44;  Bender  v.  Bender,  37  Pa.  419; 
Lay  V.  Lay,  76  Ark.  526,  87  S.  W.  1026; 
Preston  v.  Casner,  104  111.  262:  Barrett  ▼. 
Geisinger,  148  111.  98,  36  N.  E.  354;  Hersh- 
man  v.  Pascal,  4  Ind.  App.  330,  30  N.  £. 
932,  and  cases  infra  (a)   1,  2,  and  3. 

(a)  How  talcen  out, 

(1)  By  possession  and  improvements. 

An  oral  contract  to  leave  real  property 
as  compensation  for  services  or  support  is 
taken  out  of  the  statute  of  frauds  by  the 
promisee's  taking  possession  and  making 
improvements  thereon  in  fulfilment  of  the 
contract.    Roehl  v.  Haumesser,  114  Ind.  311, 

15  N.  E.  346;  Clancy  v.  Flusk-y,  187  111. 
605,  52  L.R.A.  277,  58  N.  E.  694*;  Burns  v. 
Fox,  113  Ind.  205,  14  N.  E.  541;  C\itsinger 
V.  Ballard,  115  Ind.  93,  17  N.  E.  206;  Brown 
V.  Sutton,  129  U.  S.  238,  32  L.  ed.  664,  9 
Sup.  Ct.  Rep.  273;  Stater  v.  Hill,  10  Ind. 
176;  Lafollett  v.  Kyle,  51  Ind.  446;  Wood- 
bury V.  Gardner,  77  Me.  70;  Whitney  v. 
Hay,  181  U.  S.  77,  45  L.  ed.  768,  21  Sup. 
Ct.  Rep.  637 ;  Cherry  v.  Whalen,  25  App.  D. 
C.  537  and  other  cases,  infra. 

Taking  possession  of  a  house  and  lot, 
making  repairs  thereon,  allowing  the  owner 
and  his  nurse  to  occupy  rooms  therein,  sup- 
porting them,  and  rendering  all  medical 
services  to  him  until  his  death,  all  in  ful- 


1913. 


BENNETT  v.  BURKHALTER. 


749 


filment  of  and  as  full  consideration  for  an 
oral  agreement  for  which  the  owner  was  to 
convey  the  property  to  the  promisee,  is 
such  performance  and  possession  as  will 
take  the  contract  out  of  the  statute  of 
frauds.     Watson  v.  Mahan,  20  Ind.  223. 

Supporting  the  promisor  during  life,  tak- 
ing possession  of  her  property^  and  making 
valuable  and  lasting  improvements  thereon, 
all  in  complete  fulfilment  of  and  as  the  con- 
sideration of  an  oral  agreement  that  the 
promisor  will  leave  the  property  to  the 
promisee,  will  take  the  contract  out  of  the 
statute  of  frauds  and  bar  an  action  for  par- 
tition by  the  heirs.  Mauck  v.  Melton,  64 
Ind.  414. 

And  the  same  is  true  if  the  real  estate 
was  to  have  been  conveyed  during  the  life- 
time of  the  promisor,  hence  the  contract  is 
a  bar  to  ejectment  by  the  heirs  after  the 
promisor's  death.  Carney  v.  Carney,  95  Mo. 
363,  8  S.  W.  729. 

An  oral  contract  to  convey  all  of  the 
property  of  the  promisor  in  consideration 
of  life  support  is  taken  out  of  the  statute 
of  frauds  by  the  promisee's  taking  actual 
physical  possession  of  one  piece  of  the  real 
estate  and  making  improvements  thereon  in 
fulfilment  of  the  agreement,  in  addition  to 
furnishing  the  support,  so  that  the  agree- 
ment will  be  enforced  in  respect  to  other 
real  estate  of  which  no  actual  possession 
was  taken.  Bryson  v.  McShane,  48  W.  Va. 
126,  49  L.R.A.  527,  35  S.  E.  848. 

A  promise,  by  a  father  to  his  minor  son 
that  at  his  death  the  son  should  have  cer- 
tain land,  in  consideration  of  the  son's 
working  for  him  until  of  age,  and  a  re- 
newal of  the  promise  when  the  son  reached 
the  age  of  twenty-one  years,  is  taken  out  of 
the  statute  of  frauds  by  the  son's  working 
for  the  father  until  he  was  twenty-two 
years  of  age,  taking  possession  of  the  land, 
and  making  valuable  improvements  thereon, 
and  the  father's  transferring  the  assessment 
of  the  property  from  his  own  name  to  that 
of  his  son,  so  that  specific  performance  may 
be  decreed  after  the  father's  death.  Atkin- 
son v.  Jackson,  8  Ind.  31. 

But  in  Ham  v.  Goodrich,  37  N.  H.  186,  it 
was  held  that  an  oral  agreement  by  a  father 
to  dfied  or  devise  real  estate  to  his  son  in 
consideration  of  the  son's  moving  upon  the 
property,  taking  charge  thereof,  and  sup- 
porting the  father  during  life,  was  within 
the  statute  of  frauds,  and  the  court  refused 
to  decree  specific  performance  after  the 
father  had  died  intestate. 

And  a  parol  contract  to  go  to  an  old 
man's  home,  live  with  and  care  for  him  dur- 
ing his  life,  for  which  he  was  to  leave  to  her 
certain  real  estate,  was  held  in  Baldwin  v. 
Squier,  31  Kan.  283,  1  Pac.  591,  to  be  with- 
in  the  statute  of  frauds,  and  not  taken  out 
by  a  full  performance  on  the  part  of  the 
promisee,  without  other  possession  than 
that  involved  in  living  with  him,  and  but 
slight  improvements  made  by  her  after  his 
death,  the  value  of  which  would  not  equal 
the  rental  value  of  the  property  for  the  time 
she  held  it  after  his  death. 

And  where  one  is  in  possession  of  land  as 
44  L.R.A.(N.S.) 


I  tenant,  when  a  verbal  agreement  is  alleged 
to  have  been  made  to  the  effect  that  the 
owner  will  leave  it  to  the  tenant  or  his  chil- 
dren as  a  consideration  for  partial  support, 
the  possession  is  referable  to  the  tenancy, 
and  will  not  take  the  alleged  contract  out 
of  the  statute  of  frauds;  and  it  was  fur- 
ther held  in  Barrett  v.  Geisinger,  148  III. 
98,  35  N.  E.  354,  that  erecting  farm  build- 
ings on  a  6-acre  piece  adjoining  the  land  in 
dispute  and  belonging  to  the  promisee  was 
not  ^'making  improvements"  such  as  would 
take  the  contract  out  of  the  statute  of 
frauds,  although  the  buildings  would  be  of 
little  use  unless  used  in  connection  with 
the  larger  tract  in  dispute;  and,  further, 
that  sinking  wells  and  building  fences  were 
only  such  improvements  as  good  husbandry 
might  require  of  a  tenant,  especially  when 
the  rental  agreed  upon  was  only  about  one 
third  of  the  real  value  of  the  use  of  the 
land,  hence  would  not  take  the  contract  out 
of  the  statute. 

See  Harman  v.  Harman,  17  C.  C.  A.  479. 
34  U.  S.  App.  316,  70  Fed.  894,  as  to  how 
the  plaintiff's  equity  may  affect  the  ques- 
tion as  to  whether  or  not  possession  and  im- 
provements are  referable  to  the  alleged  oral 
contract. 

(2)  By    possession    tiHthout    improve^ 

ntents. 

Wliere  an  aged  father  induces  his  son  to 
close  out  his  business  in  a  distant  state, 
come  to  live  with  the  father  on  the  latter's 
farm,  take  care  of  and  support  the  father 
during  life,  upon  the  verbal  promise  to 
leave  him  the  farm,  and  the  son  has  ful- 
filed  the  agreement  in  every  respect,  it  was 
held,  in  Best  v.  Gralapp,  69  Neb.  811,  96 
N.  W.  641,  6  Ann.  Cas.  491,  on  rehearing  in 
69  Neb.  815,  99  N.  W.  837,  5  Ann.  Cas.  493, 
that  the  son's  moving  in  with  the  father 
and  taking  charge  of  the  farm  was  a  suf- 
ficient possession  to  take  the  agreement  out 
of  the  statute  of  frauds,  so  as  to  enable  the 
court  to  decree  specific  performance,  even 
though  the  father  occupied  a  room  in  the 
same  house  as  a  member  of  the  son's  fam- 
ily, and  to  that  extent  they  had  joint  pos- 
session. 

A  verbal  contract  to  devise  real  estate  in 
consideration  of  board,  washing,  and  lodg- 
ing through  a  number  of  years,  and  for  serv- 
ices rendered  as  bookkeeper,  is  taken  out 
of  the  statute  of  frauds  by  the  promisee's 
being  given  possession  of  the  property  for  a 
home,  and  by  the  promisor's  making  a  will 
according  to  the  agreement,  leaving  it  in 
the  possession  of  the  promisee  for  some 
time,  but  later  taking  it  away,  after  which 
it  was  presumably  destroyed.  Winfield  v. 
Bowen,  65  N.  J.  Eq.  636,  56  Atl.  728. 

In  Smith  v.  Pierce,  65  Vt.  200,  25  Atl. 
1092,  it  was  held  that  an  agreement  to  live 
with,  support,  and  care  for  an  old  man  dur- 
ing his  life  for  all  his  estate  after  his  death, 
was  taken  out  of  the  statute  of  frauds  by 
performance  thereof,  the  promisee  having 
taken  dominant  possession  of  the  property 
in  performing  the  services  required  by  the 
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contract.  However,  the  agreement  in  tbis 
case  was  evidenced  by  two  letters  written 
by  third  parties  as  agents  of  the  promisor, 
but  the  court  seemed  to  consider  the  con- 
tract to  be  a  verbal  one. 

In  Rhodes  v.  Rhodes,  3  Sandf.  Ch.  279,  it 
was  held  that  performance  on  the  part  of 
the  promisee  took  the  contract  out  of  the 
statute  of  frauds;  and  especially  was  this 
true  since  the  promisee  had  possession  of 
his  brother's  interest  during  nis  lifetime; 
but  the  substantial  ground  of  the  holding 
was  that  the  services  were  such  that  their 
value  could  not  be  estimated,  and  the  par- 
ties never  intended  that  they  should  be  esti- 
mated, in  money.  See  same  case  in  note  re; 
f erred  to  in,  infra   (3). 

In  Warren  v.  Warren,  106  111.  568,  an 
oral  agreement  between  a  father  and  his 
daughter  that  he  would  convey  his  real  es- 
tate to  her  as  compensation  for  services 
rendered  to  him  and  his  family  through  a 
long  period  of  years  is  taken  out  of  the 
statute  of  frauds  by  her  performance  of  the 
contract,  on  the  ground  that  to  enforce  the 
statute  would  perpetrate  a  fraud  upon  her. 
It  was  also  said  that  their  joint  possession 
of  the  property  was  sufficient  possession  by 
her  to  take  the  contract  out  of  the  statute. 

In  Townsend  v.  Vanderwerker,  160  U.  S. 
171,  40  L.  ed.  383,  16  Sup.  Ct.  Rep.  258,  it 
was  held  that  possession  of  a  lot  by  prom- 
isee, taken  for  the  purpose  of  building  a 
house  thereon,  under  a  verbal  agreement 
that  he  was  to  supervise  the  building  and 
pay  lialf  of  the  expense  thereof,  and  when 
completed  was  to  have  for  his  labor  and  ex- 
pense the  undivided  one-half  interest  in  the 
whole  property,  was  such  a  possession  as 
would  take  the  agreement  out  of  the  statute 
of  frauds;  and  he,  having  fulfilled  his  part 
of  the  agreement,  his  subsequent  surrender 
of  possession  of  the  premises  to  the  promi- 
sor upon  the  assurance  that  she  had  made  a 
will  and  devised  the  whole  property  to  him, 
did  not  estop  him  from  obtaining  a  decree 
in  the  nature  of  specific  performance 
against  her  heirs,  she  having  died  intestate 
and  without  having  conveyed  to  him  the 
one-half  interest  according  to  her  contract; 
and,  it  having  been  shown  that  he  sus- 
tained to  her  somewhat  the  relation  of  a 
foster  child,  and  had  unlimited  confidence 
in  her  word,  he  was  not  guilty  of  laches  in 
waiting  until  she  died,  some  five  years  after 
his  right  of  action  accrued,  before  bringing 
suit. 

But  it  was  held  in  Terry  v.  Craft,  —  Tex. 
Civ.  App.  — ,  87  S.  W.  844,  that  leaving 
one's  home,  taking  possession  of  real  estate, 
serving  and  caring  for  the  owner  thereof  un- 
til his  death,  did  not  take  out  of  the  stat- 
ute of  frauds  a  parol  contract  to  give  her 
the  real  estate  for  her  services  and  care,  un- 
less it  be  shown  that  she,  relying  upon  the 
contract,  made  valuable  improvements,  or 
that  she  had,  in  moving  to  the  property, 
changed  her  position  for  the  worse;  and  it 
was  further  held  that  the  fact  that,  relying 
upon  the  contract  in  good  faith,  she  had  al- 
lowed the  statute  of  limitations  to  bar  her 
recovery  for  services,  did  not  estop  his  es-  ' 
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tate  to  claim  the  land  or  entitle  her  to  spe- 
cific performance  of  the  contract. 

And  in  Rodman  v.  Rodman,  112  Wis.  378. 
88  N.  W.  218,  it  was  held  that  a  verbal  con- 
tract to  devise  real  estate  as  compensation 
for  personal  services  is  not  taken  out  of  the 
statute  of  frauds  by  full  performance  of  the 
services,  even  though  they  are  of  a  personal 
nature,  and  possession  of  the  property  un- 
der an  agreement  to  share  profits;  the 
promisor's  joint  possession,  being  the  domi- 
nant one,  is  not  such  a  possession  on  the 
part  of  the  promisee  as  will  take  the  agree- 
ment out  of  the  statute. 

The  fact  that  the  son  rented  his  father's 
property  to  a  tenant  who,  without  paying 
any  rent  therefor,  held  possession  to  the 
time  of  the  father's  death,  is  not  such  pos- 
session by  the  son  as  will  take  out  of  the 
statute  of  frauds  an  alleged  verbal  agree- 
ment to  give  the  property  to  the  son  in  con- 
sideration of  the  son's  supporting  and  car- 
ing for  him  during  the  remainder  of  his  life, 
since  such  control  of  the  property  is  not 
necessarily  referable  to  the  alleged  contract, 
but  may  have  been  the  acts  of  an  agent. 
Lay  V.  Lay,  75  Ark.  626,  87  S.  W.  1026. 

A  parol  contract  to  devise  real  estate  as 
compensation  for  services  is  within  the  stat- 
ute of  frauds,  and  possession  of  the  prop- 
erty taken  by  the  promisee  is  not  such  a 
part  performance  as  will  take  it  out  of  the 
statute,  unless  the  possession  is  of  neces- 
sity in  fulfilment  of  the  particular  contract 
to  devise,  and  cannot  be  ascribed  to  a  differ- 
ent contract.  Semmes  v.  Worth ington,  38 
Md.  298;  Gorham  v.  Dodge,  122  III.  628,  14 
N.  E.  44.  But  see  Harman  v.  Harman,  su- 
pra. 

(3)  By  performance  aUme. 

The  question  of  specific  performance  of 
oral  contract  to  devise  or  convey  land  in 
consideration  of  performing  services  or 
furnishing  support,  where  no  possession  is 
taken  or  improvements  made,  is  fully  cov- 
ered in  a  note  to  Grindling  v.  Reyhl,  15 
L.R.A.(N.S.)  466,  supplemented  by  note 
to  Schoonover  v.  Schoonover,  38  Ij.R.A. 
(N.S.)    762. 

In  Fred  v.  Asbury,  —  Ark.  — ,  162  S.  W, 
166,  since  decided,  it  was  said  tiiat  certain 
acts  of  the  promisee  done  in  performance 
of  the  contract  might  create  such  equities 
in  his  favor  as  would  make  it  impossible  to 
place  him  in  his  former  position,  and  in 
such  case  a  refusal  to  decree  specific  per- 
formance of  the  oral  conrract  would  per- 
petrate upon  him  a  fraud  equally  as  great 
as  would  be  perpetrated  had  he  taken  pos- 
session of  the  property  and  made  improve- 
ments thereon;  and  on  this  principle  spe- 
cific performance  of  an  oral  contract  to 
leave  to  complainant  all  of  promisor's  prop- 
erty was  decreed,  where  in  fulfilment  of 
his  part  of  the  contract  the  complainant 
had  left  his  home  state  against  his  incli- 
nations, went  to  the  home  of  promisors,  and 
took  care  of  them  during  their  lives. 

And  the  same  principle  furnished  the 
basis  of  the  holding  in  McQuitty  v.  Wilhite, 
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247  Mo.  163,  152  S.  W.  598,  where  specific 
performance  of  an  oral  contract  to  convey 
a  certain  piece  of  real  estate  as  compensa- 
tion for  a  life-long  service  was  decreed 
against  the  heirs  of  the  promisor.  (See 
same  case,  supra,  for  effect  of  complainant's 
equity  on  degree  of  proof  required.) 

• 

IV,  Performance  or  breach  of  oon^ 

tract, 

a.  By  €fotnplainant. 

As  to  right  of  one  who  breaks  contract 
to  support  another  for  life  to  recover  on 
quantum  menUt,  see  note  in  14  LJt.A. 
(N.S.)   537. 

Bennett  v.  Bxtbkhalteb  is  supported  by 
Prater  v.  Prater,  —  S.  C.  — ,  77  S.  E.  936, 
where  a  very  similar  set  of  facts  were 
passed  upon.  A  woman  living  in  the  home 
of  and  serving  an  aged  man  under  a  con- 
tract that  he  was  to  leave  all  of  his  estate 
by  will  to  her  and  her  husband  (her  hus- 
band had  died,  but  the  promisor  had  waived 
that  breach)  allowed  ner  daughter-in-law 
with  her  infant  to  make  a  long  visit  to  the 
home,  and  the  old  man  had  ordered  the  visi- 
tor and  infant  away  and  threw  out  her 
trunk,  whereupon  there  was  a  quarrel  and 
soon  after  the  promisee  left.  The  court  held 
that,  since  it  was  no  part  of  the  contract 
that  the  promisor  must  keep  the  other  wom- 
an and  a  noisy  baby  in  his  home,  the 
breach  of  contract  was  by  the  promisee,  and 
that  it  would  prevent  a  decree  of  specific 
performance.  It  also  appeared  that  the 
promisee  had  later  asked  to  be  accepted 
again  into  the  home  to  fulfil  her  agreement, 
and  the  court  remarked  that  this  showed 
the  fact  that,  in  the  judgment  of  the  prom- 
isee, the  conduct  of  the  old  man  was  not  so 
objectionable  as  to  prevent  her  from  living 
there  and  fulfilling  her  part  of  the  contract. 

A  court  of  equity  will  not  feel  called  upon 
to  enforce  a  contract  for  the  devise  of  land 
in  consideration  for  service  in  living  with 
and  taking  care  of  the  aged  promisor,  where 
the  complainant  had  stayed  away  from  the 
promisor's  home  for  two  weeks  during  the 
last  illness,  making -it  necessary  for  a  son 
of  the  promisor  to  employ  a  nurse  to  care 
for  her  during  that  time.  Oorham  v.  Dodge, 
122  III.  528,  14  N.  E.  44. 

And  there  was  a  similar  holding  where 
the  contract  alleged  was  that  a  son  should 
work  for  the  father  "without  compensation," 
and  the  father  was  to  leave  his  property  to 
the  son,  and  the  son's  own  evidence  shows 
that  he  received  two  thirds  of  all  the  crops, 
except  hay  and  pasture,  which  he  received 
free.  Seitman  v.  Seitman,  204  III.  504,  68 
N.  E.  461. 

And  where  services  in  caring  for  promisor 
during  his  natural  life  are  omy  part  of  the 
consideration  in  a  contract  to  leave  all  of 
promisor's  property  to  promisee,  a  promise 
to  marry  being  the  other  part  of  the  con- 
sideration, the  services  being  fully  per- 
formed, but  the  death  of  promisor  before 
the  time  set  for  the  wedding  preventing  the 
performance  of  the  other  part  of  the  con- 
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sideration,  it  was  held  in  Bartley  v.  Green- 
leaf,  112  Iowa,  82,  83  N.  W.  824,  that  spe- 
cific performance  could  not  be  decreed,  since 
the  promisee  was  prevented  by  the  act  of 
God  from  fulfilling  her  part  of  the  contract. 

In  Eastwood  v.  Crane,  126  Iowa,  707,  101 
N.  W.  481,  where  a  contract  to  leave  prop- 
erty to  a  son  in  consideration  of  his  services 
on  the  home  farm  during  his  father's  life 
was  alleged  to  have  been  made,  but  the  son 
had  left  the  farm  for  nine  years,  and  re- 
turned, remaining  until  his  father's  death, 
alleging  a  renewal  of  the  old  agreement,  the 
court  said  that  even  if  the  original  agree- 
ment had  been  satisfactorily  proven  there 
must  be  satisfactorv  evidence  that  there  was 
a  renewal,  and  breach  of  the  contract 
waived  by  the  father,  in  order  to  entitle  the 
son  to  a  decree  of  specific  performance. 

A  contract  to  live  with  and  take  care  of 
promisor  "in  her  old  days,"  as  a  considera- 
tion for  the  promisor's  leaving  all  of  her 
property  to  promisee,  is  not  fulfilled  by  the 
promisee's  living  with  her  husband  in  the 
promisor's  house,  rent  free,  for  two  years, 
moving  out  and  allowing  promisor  to  live 
alone  sixteen  years,  until  her  death,  most 
of  which  time  she  was  badly  in  need  of  care, 
and  specific  performance  cannot  be  decreed 
on  such  a  showing.  Teats  v.  Flanders,  118 
Mo.  660,  24  S.  W.  126. 

Where  a  contract  between  an  old  man 
and  his  son's  wife,  it  having  been  approved 
by  the  son,  provided  that  he  would  leave 
all  of  his  estate  to  them  in  return  for  their 
services  and  companionship  in  his  home, 
during  his  lifetime,  the  court  held  in  Prater 
V.  Prater,  supra,  that  it  was  broken 
by  the  death  of  the  son  before  that 
of  the  promisor,  but  that  the  breach  was 
waived  by  promisor  allowing  the  wife  to 
continue  in  nis  services  the  same  as  before, 
from  the  time  of  the  son's  death, — in  Au- 
gust to  January  of  the  next  year, — ^with- 
out any  notice  that  he  no  longer  considered 
the  contract  binding. 

In  Cox  V.  Cox,  26  Gratt.  305,  where  a 
father  had  agreed  with  a  son  and  his  wife 
that  if  they  would  live  with  him,  support- 
ing him  and  his  wife,  he  would  devise  to 
them  the  farm  upon  which  they  were  to 
live,  it  was  held  that  a  decree  for  specific 
performance  would  not  be  entered  in  favor 
of  the  son's  widow  and  heirs  against  the 
father's  devisees,  where  it  appeared  that 
the  son  had  died  before  furnishmg  the  sup- 
port, and  the  father  and  mother,  soon  there- 
after because  of  a  disas^reement  with  the 
son's  widow,  had  left  the  farm  and  were 
supported  by  the  devisee,  for  the  reason 
that  the  son  and  his  widow  had  broken 
their  contract,  and  the  father  had  never 
received  from  them  the  support  agreed  up- 
on. 

But  in  Burdine  v.  Burdine,  98  Va.  516, 
81  Am.  St.  Rep.  741,  36  8.  E.  992,  it  was 
held  that  although  the  promisee,  in  a  con- 
tract to  leave  property  as  consideration  for 
personal  services,  was  guilty  of  disobedi- 
ence and  other  misconduct  so  vicious  and 
lewd  as  to  have  fully  justified  the  promisor 
in  discharging  her,  yet  if  he  did  not  do  so. 
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but  condoned  her  offenses  and  retained  her 
in  his  employ,  it  could  not  be  held  that 
she  had  broken  her  contract  so  as  to  de- 
feat her  action  for  specific  performance  aft- 
er his  death. 

A  father's  leaving  the  home  of  his  son 
without  reasonable  cause,  the  son  having 
done  all  that  was  required  under  his  agree- 
ment to  support  the  father  as  consideration 
for  real  estate,  will  not  defeat  the  son's 
right  to  specific  performance  on  the  ground 
that  he  nad  not  fulfilled  the  contract. 
Clancy  v.  Flusky,  187  111.  606,  62  L.R.A. 
277,  58  N.  E.  594. 

And  in  Bless  v.  Blizzard,  86  Kan.  230, 
120  Pac.  361,  where  the  promisor  was  taken 
out  of  the  care  and  custody  of  the  promisee 
without  any  fault  of  the  latter,  the  lack  of 
complete  performance  on  the  part  of  the 
promisee  did  not  prevent  a  decree  of  spe- 
cific performance. 

Where  a  son-in-law  had  agreed,  in  con- 
sideration of  his  father-in-law's  transfer- 
ring a  farm  to  him,  to  support  the  latter 
and  his  wife  during  their  lives,  it  was  held 
in  Woodbury  v.  C&rdner,  77  Me.  70,  that 
the  fact  of  a  quarrel  between  the  two  re- 
sulting in  the  mutual  calling  of  bad  names 
and  the  older  man's  leaving  the  farm  with 
his  wife  and  refusing  to  return,  did  not  con- 
stitute such  a  breach  of  contract  on  the 
part  of  the  promisee  as  would  hinder  a  de- 
cree of  specific  performance  after  the  prom- 
isor's death,  where  it  was  shown  that  the 
old  couple  were  very  quarrelsome  and  had 
been  ill  advised  by  meddlers,  and  the  prom- 
isee had  never  refused  support,  but  had 
made  such  changes  in  his  circumstances  and 
such  improvements  on  the  farm  that  a  re- 
fusal of  the  decree  would  work  great  fraud 
upon  him. 

In  Fuchs  V.  Fuchs,  48  Mo.  App.  18,  where 
in  pursuance  of  a  contract  to  support  his 
mother  during  her  lifetime,  the  promisee, 
after  supporting  her  for  thirteen  years, 
died  and  other  heirs  supported  her  for 
about  a  year,  when  she  died,  it  was  held, 
upon  a  petition  for  specific  performance  by 
the  heir  of  the  promisee,  that  such  decree 
should  be  made  as  would  award  to  each 
party  as  nearly  as  possible  a  share  of  the 
proceeds  from  the  estate  in  proportion  to 
the  support  given. 

An  agreement  that  one  will  live  with  and 
take  care  of  an  aged  person  during  his  life 
in  consideration  of  his  leaving  real  estate  to 
her  is  not  violated  by  a  statement  by  her 
during  a  dispute  between  them,  to  the  effect 
that  there  were  two  other  places  where  she 
could  find  employment,  if  she  continued  to 
perform  her  duties  under  the  contract,  and 
he  is  not  justified  in  treating  the  agree- 
ment as  broken  and  in  making  a  conveyance 
of  the  property  to  others,  but  he  will  be  re- 
strained from  so  doing.     Pflugar  v.  Pultz, 

43  N.  J.  Eq.  440,  11  Atl  123. 

h.  Breach    hy   promisor    before   death. 

The  promisor,  in  a  contract  to  leave  prop- 
erty in  consideration  of  services  or  support,  I 
may  break  his  contract  before  death,  either 
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by  making  it  impossible  for  the  promisee 
to  perform  or  by  placing  himself  in  such 
position  that  it  will  be  impossible  for  him 
to  fulfil  his  promise;  t.  e.,  by  refusing  to  ac- 
cept the  services  or  support,  or  by  conveying 
or  encumbering  the  property. 

In  Bennett  v.  Bubkhai^teb  the  court 
says:  "Before  she  was  entitled  to  this  rem- 
edy, appellant  was  required  to  show  that 
she  hfiid  always  been  ready,  willing,  and 
eager  to  perform  on  her  part."  This  is  a 
correct  statement  of  the  general  rule  as  to 
specific  performance  where  the  promisor  has 
made  it  impossible  for  the  promisee  to  per- 
form. See  36  Cyc.  693.  This  class  of  cases, 
within  the  scope  of  this  note,  has  been  con- 
sidered, supra,  IV.  a,  in  connection  with 
breach  by  complaint. 

The  other  form  of  breach  is  sufficiently 
covered  in  the  note  to  Newman  v.  French, 
18  L.R.A(N.S.)  218,  on  "Right  to  specific 
performance  or  injunction  during  lifetime, 
of  one  who  has  conveyed,  or  is  about  to  con- 
vey, property  in  violation  of  his  agreement 
to  leave  the  same,  at  his  death,  to  the  com- 
plainant." 

F.  Particular  circumstances  a  fatAor, 

All  of  the  courts  act  upon  the  doctrine 
that  the  decision  will  depend  upon  the  par- 
ticular circumstances  of  the  case.  This 
^ives  a  very  wide  scope  to  the  doctrine  of 
judicial  discretion.  By  this  and  what  is 
said,  supra,  I.,  it  is  not  meant  that  judicial 
discretion  is  absolutely  unlimited.  It  must 
be  exercised  within  limits,  but  those  limits 
are  suflSciently  broad  to  allow  the  court  to 
do  justice,  as  it  conceives  the  right,  in 
spite  of  doctrines,  fictions,  and  technicali- 
ties. And  while  the  abstract  statement  of 
the  rules  sounds  harsh,  their  rigor  is  great- 
ly mollified  in  their  application. 

It  is  also  a  fact  to  be  observed  that  when 
the  court  has  once  arrived  at  the  conclusion 
that  a  party's  cause  is  unfair  or  inequitable, 
the  whole  case  at  onee  becomes  susceptible 
to  many  objections.  Thus  in  Gall  v.  Gall, 
64  Hun,  600,  29  Abb.  N.  C.  19,  19  N.  Y. 
Supp.  332,  affirmed  in  138  N.  Y.  676,  34 
N.  E.  616,  where  the.  widow's  and  son's 
rights  would  have  been  defeated  by  the  com- 
plainant's success,  the  court  also  found  the 
proof  sadly  lacking,  the  contract  as  made 
very  indefinite  and  uncertain,  and  that  it 
never  was  a  mutually  binding  contract.  Also 
see  note  to  Baumann  v.  Kusian,  post.  766. 
-  In  Atkinson  v.  Jackson,  8  Ind.  31,  in 
ordering  the  specific  performance  of  a  con- 
tract to  convey  property  after  the  death  of 
the  promisor,  the  court  said:  "Here,  the 
contract  is  certain,  is  fair  in  all  its  parts,  is 
for  a  valuable  consideration,  does  not  in- 
terfere with  the  rights  and  creditors,  and  is 
capable  of  being  performed.  In  such  cases, 
courts  will  generally  decree  a  specific  per- 
formance. Nor  is  such  a  decree  wholly  dis- 
cretionary. The  discretion,  which  it  ia 
said  the  court  may  exercise  in  decreeing  a 
specific  performance,  is  a  sound  discretion, 
defined  and  governed  by  settled  principles. 
Seymour  v.  Delancey,  6  Johns.  Ch.  222;  St. 
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John  V.   Benedict,  6  Johns.  Ch.   111.    The, decreed.    The  court  said:  ''There  are  some 


facta  alleged  in  the  petition,  admitted  on  de 
murrer,  or  proved  at  the  hearing,  are  suf- 
ficient to   entitle  the   party   to  the   relief 
sought." 

And  the  Atkinson  Case  was  cited  with  ap- 
proval and  followed  in  Stater  v.  Hill^  10 
Ind.  176,  where  specific  performance  of  a 
contract  to  convey  land  in  consideration  of 
care  and  support  was  decreed. 

A  physician's  moving  into  a  house  be- 
longing to  an  aged  and  sickly  man,  making 
repairs  thereonj  allowing  the  owner  and  his 
nurse  to  occupy  rooms  therein,  supporting 
them,  assisting  to  care  for  and  rendering  all 
needed  medical  attention  to  him  until 
death,  which  occurred  in  about  nine  months, 
as  a  consideration  for  the  property  worth 
$3,000,  was,  in  Watson  v.  Mahan,  20  Ind. 
223,  held  to  be  not  only  a  good  considera- 
tion, but  to  furnish  the  additional  equity 
necessary  to  move  the  conscience  of  the 
chancellor  to  decree  specific  performance  of 
the  contract  against  the  legatees  of  the 
promisor.  The  court  said:  "The  consider- 
ation was  peculiar,  and  consisted  of  those 
things  of  which  the  value  is  difficult,  in 
some  respects,  to  measure. '  Besides  the 
medical  attendance  and  ordinary  boarding 
for  which  definite  compensation  might  oe 
fixed,  there  were  two  or  three  items  which 
were  extremeljp^  difficult  to  value,  even  for 
a  specified  period,  and,  in  this  case,  the  time 
was  uncertain.  Those  were  the  domestic 
and  social  inconvenience  of  having,  as  mem- 
bers of  the  household,  Watson  and  his  nurse, 
— the  former,  according  to  the  testimony, 
being  anything  but  agreeable  in  person  and 
habits;  and,  further,  the  inconvenience, 
trouble,  and  labor  of  obeying,  at  any  and 
all  hours,  his  calls  for  personal  attention  on 
the  part  both  of  the  doctor  and  Mrs.  Mahan, 
and  the  consequent  unpleasant  personal  as- 
the  part  both  of  the  doctor  and  Mrs.  Mahan, 
Who  can  say  for  what  price,  where  there 
was  ample  ability  to  pay,  they  would  be 
willing  to  enter  upon  the  like  undertak- 
ing?" 

And  in  Sutton  v.  Hayden,  62  Mo.  101, 
where  a  niece  had  entered  her  aunt's  home 
and  rendered  faithful  and  loving  services 
until  the  aunt's  death,  caring  for  the  aunt 
through  every  illness  including  the  last, 
under  a  promise  that  she  should  have  all  of 
the  aunt's  property,  the  court  said:  *Tliere 
are  things  which  money  cannot  buy;  a 
thousand  nameless  and  delicate  services  and 
attentions,  incapable  of  being  the  subject 
of  explicit  contract,  which  money,  with  all 
its  peculiar  potency,  is  powerless  to  pur- 
chase. The  law  furnishes  no  standard  where- 
by the  value  of  such  services  can  be  esti- 
mated, and  equity  can  only  make  an  ap- 
proximation in  that  direction  by  decreeing 
the  specific  execution  of  the  contract." 

Ana  in  Bryson  v.  McShane,  48  W.  Va. 
126,  49  L.R.A.  527,  35  S.  E.  848,  where  an 
aged  person  had  met  with  an  accident  caus- 
ing deatl'  before  making  a  conveyance  of  her 
real  estate  in  compliance  with  a  contract  to 
do  so  in  consideration  of  care  and  support 
furnished  to  her,  specific  performance  was 
44  L.R.A.(N.S.)  48 


services  that  are  incapable  of  valuation  in 
money.  As  to  these  the  law  permits  indi- 
viduals to  make  their  own  contracts.  Old 
age  is  naturally  repulsive.  The  hair  grows 
gray,  the  eyes  sunken,  the  skin  wrinkled 
and  brown,  the  fiesh  shrunken,  the  figure 
bent,  the  limbs  weak  and  trembling,  the  will 
feeble,  the  tongue  garrulous,  the  mouth 
toothless,  the  mind  wandering,  the  habits 
careless  and  filthy,  accompanied  oftentimes 
with  loathsome  diseases,  needing  all  the 
care  and  attention  of  childhood,  without 
its  purity,  loveliness,  and  affection  as  a 
compensation.  To  meet  this  condition  of 
life,  a  kind  Providence  has  ordinarily  pro- 
vided the  ties  of  blood  and  marriage,  and 
parental,  fraternal,  and  filial  affection,  with 
their  reciprocal  duties  and  obligations  of 
mutual  care  and  support.  Where  these  are 
lacking,  through  the  want  of  near  relatives, 
the  aged  are  compelled  to  endure  great  hard- 
ship and  neglect,  unless  Christian  charity, 
noted  for  its  rarity,  intervenes  in  their  be- 
half. The  condition  in  which  Margaret 
Henrietta  was  living  at  the  time  she  entered 
into  her  contract  with  the  Brysons  was  not 
only  a  disgrace  to  her  relatives,  if  she  had 
any,  but  was  a  reproach  to  the  community 
in  which  she  resided,  and  the  Christian  fel- 
lowship of  the  denomination  to  which  she 
adhered.  She  was  thoroughly  neglected;  so 
much  so  that  the  witnesses  testify  that 
there  were  not  many  people  who  would  be 
willing  to  take  care  of  her  for  her  property. 
The  present  claimants  of  her  property,  un- 
doubtedly holding  their  relationship  i]\ 
abeyance,  if  it  existed,  stood  far  off,  waiting 
for  her  demise.  These  plaintiffs  moved  by 
her  importunity  and  necessities,  and  recog- 
nized by  her  as  her  nearest  kindred,  came  to 
her  assistance,  and  gave  her  the  affectionate 
care  of  near  relatives,  so  that  her  last  days 
were  a  redemption  from  those  that  immedi- 
ately preceded  them.  And  now  to  deny  them 
the  compensation  contracted  for,  in  favor 
of  those  whose  relationship  is  not  asserted, 
either  by  word  or  action,  until  death  seals 
her  lips  forever,  would  be  unjust  and  in- 
equitable, contrary  to  her  desire,  and  in 
violation  of  her  expressed  covenant." 

In  Brown  v.  Sutton,  129  U.  S.  238,  32 
L.  ed.  664,  9  Sup.  Ct.  Rep.  273,  the  court, 
after  reciting  all  of  the  surrounding  circum- 
stances and  drawing  the  inference  therefrom 
that  it  must  have  been  the  intention  of  the 
decedent  that  the  complainant  should  have 
the  real  estate,  in  return  for  her  service  in 
past  and  future  care  of  him,  said:  "It  may 
be  said,  and  it  is  true,  that  this  unexecuted 
purpose  of  his  is  not  of  itself  sufficient  to 
constitute  a  contract  to  convey  to  her  the 
house,  nor  would  it  alone  be  a  sufficient 
foundation  for  a  decree;  but  it  leaves  the 
case  in  such  a  position  that  no  very  strong 
evidence  is  required  that  such  a  contract 
did  exist."  It  was  held  that  statements 
made  by  the  decedent  to  third  persons,  in 
connection  with  the  circumstances,  suf- 
ficiently proved  the  contract,  and  specific 
performance  was  decreed. 

Caring  for  and  supporting  a  brother  who 
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had  fits>  in  one's  own  home,  giving  such  care 
and  attention  as  one  in  that  condition  de- 
mands, was  held  to  be  services  that  cannot 
be  measured  in  dollars  and  cents,  hence  the 
contract  to  leave  property  valued  at  $2,600 
as  compensation  for  such  services  ought  to 
be  specifically  enforced.  Rliodes  v.  Rhodes, 
3  Sandf.  Ch.  279. 

Where  the  circumstances  disclosed  were 
that  an  old  man  of  considerable  wealth, 
living  alone  in  s<|uaIor  and  filth  upon  a 
cattle  ranch,  had  induced  his  sister  to  sell 
her  own  property  and  go  with  him  to  the 
ranch  and  take  care  of  him,  allowing  him 
to  invest  her  money  in  his  business,  under 
the  promise  that  he  would  leave  all  of  his 
property  to  her  by  will,  it  was  held  in 
Barry  v.  Beamer,  8  CaL  App.  200,  96  Pac. 
373,  that  the  value  of  her  services,  etc., 
could  not  be  estimated  in  money,  and  that 
the  verbal  contract  should  be  specifically 
enforced. 

Where  one  left  a  good  job,  went  to  the 
home  of  an  old  man,  and  served  and  cared 
for  him  during  his  lifetime  in  fulfilment  of 
a  contract  that,  in  consideration  thereof, 
the  old  man  would  leave  him  all  of  his  prop- 
erty, specific  performance  of  the  contract 
was  in  Fred  v.  Asbury,  —  Ark.  — ,  152  S. 
W.  155,  decreed  on  the  ground  that  the 
value  of  the  services  was  such  that  it  could 
not  be  estimated  in  money  and  the  parties 
never  intended  it  to  be  so  estimated. 

And  where  a  boy  fourteen  years  old  left 
his  home  in  Ireland,  accompanied  his  uncle 
to  this  country,  became  the  same  as  a  son 
to  the  uncle,  resided  with  him,  learned  the 
uncle's  business,  and  in  the  later  years  of 
the  uncle's  life  took  full  charge  of  the  busi- 
ness, managing  it  well,  all  in  fulfilment  of 
and  as  consideration  for  an  agreement  that 
the  uncle-  leave  to  the  nephew  all  of  his 
property  wheresoever  situated,  it  was  held 
in  McCabe  v.  Healy,  138  Cal.  81,  70  Pac. 
1008,  the  contract  should  be  specifically  en- 
forced after  the  death  of  the  uncle  intestate, 
the  circumstances  being  such  that  the  value 
of  the  services  could  not  be  estimated  and 
were  never  intended  to  be  so  estimated. 

Where  a  will  was  made  by  a  father,  leav- 
ing certain  real  estate  and  personal  prop- 
erty to  his  son  in  return  for  support  and 
care  during  the  lifetime  of  the  father,  full 
possession  being  given  to  the  son,  and,  in 
order  to  enable  the  son  to  make  a  trade  of 
the  property,  the  father  consented  to  the 
trade,  which  also  provided  for  the  support 
of  the  father  by  his  son-in-law,  with  whom 
the  trade  was  being  made,  and  he  also 
agreed  in  writing  that  he  would  never 
change  the  said  will  in  any  particular,  but 
later  did  bequeath  the  real  estate  to  another 
son,  it  was  held  in  Holcomb  v.  Gillet,  2 
Root,  448,  that  the  son-in-law,  who  had 
given  a  valuable  property  to  the  one  son 
for  his  expected  interest,  and  supported  the 
father  according  to  his  agreement,  relying 
upon  the  written  agreement  of  the  father 
not  to  change  his  will,  was  entitled  to  a  de- 
cree compelling  the  devisee  in  the  later  will 
to  convey  the  property. 

But  it  was  held  in  Barrett  v,  Geisinger, 
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179  111.  240,  53  N.  E.  576,  that  a  stipulation 
in  a  lease,  the  lessor  having  previously  made 
a  will  leaving  the  leased  property  to  lessee's 
children,  to  the  effect  that  the  will  shall  not 
be  changed,  cannot  be  specifically  enforced 
against  a  bona  fide  purchaser  of  the  prop- 
erty for  value,  where  the  lease  contained  an- 
other provision  capable  of  being  interpreted 
so  as  to  make  the  enforcement  of  the  lease 
one  of  two  alternatives,  the  other  alterna- 
tive being  to  refund  the  rent  paid  under 
the  lease,  and  the  facts  that  the  lease  wa» 
for  the  term  of  the  tenant's  lifetime  and  the 
rental  fixed  at  about  half  the  real  rental 
value  of  the  property  are  such  as  will  in- 
fluence the  court  to  interpret  the  contract 
very  liberally  in  favor  of  the  lessee. 

Where  a  sister  conveyed  to  her  brother 
all  of  her  interest  in  their  mother's  estate, 
he  having  purchased  the  interest  of  the 
other  brothers  and  sisters,  and  lived  with 
him  in  joint  possession  of  the  real  estate, 
labored  and  managed  for  his  interest  for 
many  years,  and  took  care  of  him  in  old 
age  until  his  death,  under  a  verbal  promise 
that  she  was  to  have  all  of  his  estate  at  his 
death,  the  circumstances  are  such  as  to 
appeal  strongly  to  the  conscience  of  a 
court  of  equity  to  decree  specific  perform- 
ance of  the  contract  even  though  the  joint 
efforts  and  labors  of  the  two  have  made  the 
property  many  times  more  valuable  than  it 
was  when  the  contract  was  made.  Dalby  v. 
Maxfield,  244  111.  214,  91  N.  E.  420. 

Where  a  girl  had  lived  with  and  worked 
for  her  aunt  and  uncle  from  the  time  she 
was  eighteen  until  she  was  twenty -eight, 
doing  all  of  the  housework  and  sometimes 
taking  the  place  of  a  hired  man  in  the  fields, 
conformed  ner  conduct  to  their  strict  views 
as  to  religious  training  and  social  affairs, 
and  took  care  of  them  in  their  last  illness, 
under  a  verbal  agreement  that  she  should 
have  their  real  estate  when  they  were  dead, 
the  court  held  in  Gladville  v.  McDole,  247 
111.  34,  93  N.  E.  86,  that  the  circumstances 
should  induce  any  court  to  decree  specific 
performance  of  the  contract  against  the 
heirs  after  the  promisors  had  died  intestate. 

In  Kastell  v.  Hillman,  53  N.  J.  Eq.  49,  80 
Atl.  535,  specific  performance  of  a  verbal 
contract  made  by  a  father  with  his  son. 
whereby  the  father  had  agreed  to  devise  cer- 
tain real  estate  to  the  son  in  consideration 
of  the  son's  remaining  at  home,  working  for 
and  taking  care  of  his  parents  during  their 
natural  lives,  was  decreed  in  favor  of  the 
son,  who  had  in  good  faith  performed  his 
part  of  the  contract  for  years,  as  aeainst 
the  grantees  in  a  deed  made  by  the  lather 
some  few  months  before  he  died,  when -he 
was  old,  infirm,  and  weak  in  mind. 

A  party  claiming  to  have  furnished  sup- 
port to  another  since  deceased,  under  a  ver- 
bal contract  that  deceased  was  to  leave  by 
will  all  of  her  property  to  claimant,  may 
make  a  valid  agreement,  before  it  is  known 
whether  or  not  decedent  had  made  a  will, 
with  the  sole  heir  of  the  decedent  to  the  ef- 
fect that  the  whole  estate  of  decedent  shall 
be  divided  equally  between  them,  regardless 
of  whether  or  not  there  is  a  will,  or  of  the 
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ierms  thereof  in  case  one  should  be  found; 
and  Buch  compromise  agreement  will  be  spe- 
cifically enforced  against  the  heir,  claiming 
as  such  in  the  absence  of  a  will,  without  re- 
gard to  whether  the  complainant's  original 
agreement  with  the  decedent  oould  be  sus- 
tained or  proved.  Minehan  v.  Hill,  144 
App.  Div.  864,  129  N.  Y.  Supp.  873. 

The  facts  that  the  plaintiff  had  been 
brought  up  from  infancy,  supported,  and  ed- 
ucated by  the  decedent  and  her  husband, 
had  gone  away  to  school,  returning  only 
three  months  before  her  death  to  live  with 
and  care  for  her,  had  allowed  an  adminis- 
trator to  be  appointed,  claimed  certain  per- 
sonal property  out  of  the  appraisement  and 
sale,  bought  some  of  the  personal  property 
giving  security  therefor,  made  a  claim  and 
received  pay  for  work  done  for  her  for  the 
last  two  months  of  her  life,  were  held  in 
Brown  v!  Garten,  89  Iowa,  373,  56  N.  W. 
536,  to  be  strong  evidence  of  the  nonexist- 
ence of  an  oral  contract  alleged  to  have  been 
made  after  his  return  from  school,  to  the 
effect  that  she  was  to  leave  him  all  of  her 
property,  by  will,  as  compensation  for  his 
services  and  care  during  the  remainder  of 
her  life. 

A  parol  agreement  to  bequeath  property 
as  compensation  for  services  and  support 
will  bar  an  action  of  ejectment  by  the  dev- 
isee against  the  one  in  possession  under 
the  contract.    Dana  v.  Wright,  23  Hun,  29. 

A  conveyance  of  a  life  estate  in  land  with 
a  covenant  to  leave  the  remainder  by  will, 
all  in  consideration  of  support  for  life,  is 
valid,  and  as  long  as  the  promisee  is  keeping 
his  part  of  the  agreement  in  good  faith  he 
cannot  be  dispossessed.  Stephens  v.  Rey- 
nolds, 6  N.  Y.  454. 

In  Earnhardt  v.  Clement,  137  N.  C.  91, 
49  S.  E.  49,  a  contract  to  bequeath  certain 
personal  property  for  personal  services  was 
iieJd  to  be,  for  a  fair  and  valuable  consider- 
ation, fair,  just,  and  mutual,  not  procured 
by  undue  influence,  and  fully  performed  on 
the  part  of  the  plaintiff,  and  where  the  prop- 
erty had  been  bequeathed  to  complainant 
in  trust  only,  it  was  held  that  she  was  en- 
titled to  a  decree  of  specific  performance 
giving  her  absolute  title,  and  was  not  es- 
topped by  the  fact  that  she  accepted  the  in- 
come from  the  property  for  several  years 
before  bringing  suit. 

In  Emery  v.  Darling,  50  Ohio  St.  160,  33 
N.  E.  715,  where  there  was  a  written  con- 
tract with  a  sister  to  the  effect  that  if  the 
sister  would  reside  with  promisor  as  long 
as  she  (the  promisor)  desired,  she  would 
give  and  bequeath  to  promisee  all  the  prop- 
erty, real  and  personal,  of  which  she  (the 
promisor)  might  die  seised,  it  was  held 
that,  on  proof  of  fulfilment  on  the  part  of 
the  promisee,  specific  performance  would  be 
decreed,  since  the  value  of  the  services  was 
incapable  of  admeasurement. 

Specific  performance  of  a  contract  to  leave 
by  will  all  of  promisor's  property  as  part 
compensation  for  care  and  support  was  de- 
creed against  the  legatees  named  in  the  will. 
Day  V.  Washburn,  76  N.  H.  203,  81  Atl.  474. 

And.  in  Fogle  v.  St.  Michael  Church,  481 
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S.  C.  86,  26  S.  E.  99,  it  was  held  that  an 
allegation  in  a  bill  for  specific  performance, 
to  the  effect  that  a  decedent  had  during  her 
lifetime  agreed  to  bequeath  and  devise  to 
the  complainant  one  half  of  all  her  estate  if 
complainant  would  break  up  her  own  home 
and  live  with  promisor,  giving  to  the  prom- 
isor her  society,  companionship,  and  care, 
and  that  complainant  had  fulfilled  her  part 
of  the  agreement,  but  that  promisor  had  de- 
vised all  of  her  estate  to  defendant^  is  good 
on  demurrer  alleging  that  equity  will  not 
take  cognizance  of  such  an  agreement. 

In  Cherry  v.  Whalen,  25  App.  D.  C.  537, 
a  verbal  agreement  between  a  father  and  his 
married  daughter,  that  she  and  her  husband 
move  from  where  they  were  living  in  a 
rented  house  to  another  in  the  same  city, 
more  distant  from  her  husband's  work,  but 
nearer  to  her  father's  home,  which  house  the 
father  bought  for  the  purpose,  pay  to  the 
father  $11  per  month  rent  therefor  during 
the  father's  lifetime,  which  was  more  than 
she  was  paying  for  the  one  where  she  then 
lived,  and  take  care  of  her  mother,  who  was 
a  helpless  invalid,  during  her  life,  and  as 
compensation  the  daughter  was  to  become 
the  absolute  owner  of  the  property  so  pur- 
chased by  the  father,  was  specifically  en- 
forced during  the  life  of  the  father,  who, 
after  the  death  of  the  complainant's  mother, 
had  married  again  and,  for  a  nominal  con- 
sideration, had  conveyed  the  property  to  his 
second  wife. 

A  contract  by  an  old  man  who  was  di- 
vorced from  his  wife  and  was  somewhat 
estranged  from  his  two  sons,  his  only  rela- 
tives, that  he  would  buy  a  property,  and  it 
should  at  his  death  become  the  property  of 
the  promisee,  who  was  no  relation  of  the 
promisor,  if  the  promisee  would  move  into 
the  house  and  make  a  home  there  for  the 
promisor,  supporting  him  as  .  long  as  he 
should  live,  will  support  a  decree  of  specific 
performance  as  against  the  devisees  of  the 
promisor,  the  promisee  having  moved  from 
his  own  home  into  the  house  and  fully  per- 
formed his  contract.  Ayrcs  v.  Short,  142 
Mich.  501,  105  N.  W.  1115. 

Where  a  son  had  closed  out  his  business, 
moved  to  another  state  back  to  his  father's 
home,  taken  possession  of  the  father's  farm, 
supported  and  cared  for  the  father  for  life, 
paid  the  expenses  of  the  last  illness  and 
funeral,  all  in  pursuance  of  an  agreement 
that  the  father  leave  him  the  farm,  it  was 
held,  in  Best  v.  Oralapp,  69  Neb.  811,  96 
N.  W.  641,  5  Ann.  Cas.  491,  rehearing  in 
69  Neb.  815,  99  N.  W.  837,  5  Ann.  Cas.  493, 
that  the  services  were  such  that  they  could 
not  be  estimated  in  money,  and  the  son 
could  not  be  placed  in  status  quoy  hence  he 
was  entitled  to  a  decree  of  specific  perform- 
ance. 

But  in  Stellmacher  v.  Bruder,  89  Minn. 
507,  99  Am.  St.  Rep.  609,  95  N.  W.  324,  an 
action  for  specific  performance  of  an  oral 
contract  to  leave  real  estate  to  the  niece  of 
the  promisor,  on  consideration  of  services 
and  support  at  the  home  of  the  niece's  par- 
ents, was  dismissed  as  not  being  the  proper 
form  of  action. 
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A  daughter,  after  accepting  a  deed  from 
the  father,  which  was  executed  while  he  was 
on  his  deathbed,  the  consideration  named 
therein  being  $5  and  love  and  affection,  can- 
not, to  defeat  an  action  for  specific  per- 
formance of  a  contract  for  the  sale  of  the 
same  real  estate  as  was  conveyed  by  the 
deed,  made  by  the  father  with  a  stranger 
prior  to  the  making  of  the  deed,  set  up  a 
verbal  agreement  with  the  father  alleged  to 
have  been  made  some  six  years  before  the 
contract  to  sell,  in  which  alleged  agreement 
the  father  was  to  leave  the  property  to  her 
as  compensation  for  her  services  to  him  in 
taking  care  of  him  for  life,  without  showing 
that  the  vendee  had  notice  of  her  prior  con- 
tract; for,  having  accepted  the  deed  and 
claimed  under  it,  she  could  not  be  permitted 
to  vary  the  consideration  named  tnerein  by 

£arol  testimony.    Lawson  v.  Mullinix,  104 
[d.  156,  64  Atl.  938. 

Where  complainant,  a  son  of  decedent, 
knew  of  the  terms  of  the  will,  in  which  he 
was  a  devisee,  when  it  was  executed,  and 
made  no  objections,  had  it  probated  on  his 
own  petition  as  executor,  filed  a  claim 
against  the  estate  for  supporting  his  father, 
and,  without  the  knowledge  of  the  other  dev- 
isees, procured  an  order  for  the  sale  of 
the  real  estate  for  the  payment  of  the  ex- 
penses and  his  own  claim,  which  claim  he 
had  not  abandoned,  he  could  not  set  up  a  ver- 
bal agreement  with  his  father  to  the  effect 
that  he  was  to  have  all  of  his  father's  es- 
tate for  supporting  him,  since  his  conduct 
is  wholly  inconsistent  with  the  existence  of 
such  a  contract.  Laird  v.  Laird,  115  Mich. 
352,  73  N.  W.  382. 

A  written  promise  to  pay  $4,000,  and  con- 
vey a  certain  tract  of  land  in  satisfaction 
of  money  loaned  and  services  performed, 
will  not  support  a  decree  of  specific  per- 
formance against  the  estate  of  the  prom- 
isor, for  the  action  should  be  one  at  law  to 
recover  the  definite  amount.  Brevator  v. 
Creech,  186  Mo.  658,  85  S.  W.  527. 

Where  plaintiff,  a  young  physician,  al- 
le^d  that  in  fulfilment  of  an  oral  contract 
with  an  older  and  more  prominent  physi- 
cian, that  the  latter  would  leave  all  of  his 
property  to  the  former,  he,  the  plaintiff, 
nad  closed  his  own  office,  entered  into  part- 
nership with  the  other,  taken  care  of  all  of 
the  other's  private  business,  acted  as  his 
son,  nurse,  and  physician,  it  was  held  in 
Rosenwald  v.  Middlebrook,  188  Mo.  58,  86 
S.  W.  200,  that  the  nonfulfilment  of  the  con- 
tract by  the  latter  was  not  such  a  fraud 
upon  the  rights  of  the  former  as  would  in- 
duce the  court  to  decree  specific  performance 
after  the  older  man's  death,  since  all  of  the 
changes  in  circumstances  could  be  foreseen 
to  be  for  the  benefit  of  the  younger  man  pro- 
fessionally, and  he  was  helped  rather  than 
damaged  oy  all  of  his  acts. 

In  Ackerson  v.  Fly.  00  Mo.  App.  116,  72 
S.  W.  706,  where  a  contract  was  between  an 
aged  man  and  his  granddaughter  that  she 
should  keep  house  and  care  for  him  as  long 
as  he  lived,  as  compensation  for  his  entire 
estate  of  about  $2,000.  but  the  promisor  sud- 
denly died  before  they  had  moved  into  the 
44  L.R.A.(N.S.) 


house  where  they  were  to  live,  although  she 
had  cleaned  the  house  and  canned  fruit  at 
her  own  home  in  preparation  for  them  in 
cans  he  had  furnished,  it  was  held  that 
there  was  no  performance  by  her,  and  no 
inherent  equity  such  as  would  induce  a  de- 
cree of  specific  performance. 

It  was  held  in  Baldwin  v.  Squier,  31  Kan. 
283,  1  Pac.  691,  that  going  to  an  old  man's 
home  and  taking  care  of  him  until  his  death 
as  the  consideration  in  a  verbal  contract  to 
leave  real  estate  were  not  such  services  as 
could  not  be  estimated  in  money,  and  that 
the  promisee  had  an  adequate  remedy  at 
law,  hence  a  decree  of  specific  performance 
was  refiised. 

In  Spearman  v.  Wilson,  44  Ga.  473,  a  de- 
cree dismissing  a  bill  for  specific  perform- 
ance of  a  contract  to  leave  property  by  will 
as  compensation  for  services  and  support 
was  reversed  for  the  reason  that,  if  the  con- 
tract were  proven,  relief  should  be  granted 
by  a  decree  of  specific  performance  if  that 
be  practical,  and  if  not  by  way  of  damages 
for  breach  of  the  contract. 

In  Cordano  v.  Ferretti,  15  Cal.  App.  670, 
115  Pac.  657,  it  was  held  that  the  court 
would  not  decree  specific  performance  of  a 
contract  to  transfer  property  to  a  daughter 
as  compensation  for  support  and  care,  if  the 
value  of  the  services  were  capable  of  being 
estimated  in  money.  J.  W.  M. 


OAUFORNIA  SUPREME  COURT. 

(En  banc.) 

MRS.  MINNIE  BAUMANN  et  al.,  Appts.. 

V. 

F.  G.  KUSIAN  et  al.,  Respts. 
LUCIE  FISCHER,  Intervener. 

(164  Cal.  582,  129  Pac.  986.) 

Contract  —  to  treat  child  as  one's  own 
—  duty  to  will  property. 

1.  An  agreement  to  treat  a  child  in  all 
respects  as  one's  own,  made  to  secure  pos- 
session of  it  from  an  orphan  asylum,  im- 
poses no  obligation  to  will  property  to  it. 

II  ■    II  ■  1  ■        II  -  ■  ■       ■  * 

Note*  —  Specific  performance  of  con- 
tract to  leave  property  to  child  in 
consideration  of  his  living  tiHth 
promisor. 

I.  In  general,    757. 
II.  Classification  of  contracts. 

a.  Distinction   between    contracts   of 

inheritance  and  contracts  of  pur- 
chase, 757. 

b.  Contracts  for  inheritance. 

1.  Without  legal  adoption,  759. 

2.  By  legal  adoption,  760. 

c.  Contracts  of  purchase,  763. 

III.  Judicial  discretion,  763. 

IV.  Requisites  of  contract. 

a.  Consideration,   764. 

b.  Fairness  and  justness,  765. 

c.  Mutuality,  766. 

d.  Definiteness  and  certaintv.  767. 
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Specific  performance  —  agreement  to 
will  property  r-  lack  of  considera- 
tion. 

2.  A  mere  agreement  by  a  child  which 
has  been  taken  from  an  orphan  asylum  and 
has  become  homesick  to  return  to  it,  to 
remain  with  the  person  who  took  it,  witli- 
out  any  undertaking  as  to  duration  of  the 
time  for  continuing  with  him  or  services 
to  be  rendered,  is  not  sui&cient  considera- 
tion for  an  agreement  to  leave  property  to 
the  child  to  induce  equity  specifically  to 
enforce  it,  although  the  child  continues  to 
conduct  itself  during  the  time  of  its  stay 
as  a  dutiful  child  and  renders  dutiful  serv- 
ice to  the  other  contracting  party. 

Same "—  fraud  —  breach  of   promise. 

3.  No  sacrifice  of  present  or  prospective 
advantages  on  the  part  of  a  child  who  has  j 
been   taken    from   an   orphan   asylum   and 


consents  to  remain  with  the  person  takiii;^ 
it  in  consideration  of  his  willing  property 
to  it,  suillcient  to  establish  fraud,  is  shown 
by  failure  to  execute  the  will,  which  will 
require  specific  performance  of  the  agree- 
ment. 

(January  23,  1913.) 

APPEAL  by  plaint iflfs  from  a  judgment 
of   the    Superior    Court    for    Tehama 
County  that  they  take  nothing,  in  an  action 
to  enforce  specific  performance  of  an  allied 
contract  of  Christiane  W.  Fischer,  deceased, 
to  make  a  will  in  their  favor.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  McCoy  &  Gans,  for  appellants: 
A  cause  of  action  is  stated  by  the  plain- 
tiffs in  their  amended  complaint. 


V.  Proof  of  contract. 

a.  Character    and   burden    of   proof, 

769. 

b.  Statute  of  frauds,  770. 

VI.  Breach  by  promisee,  772. 

VIZ.  Particular     circumstances     a     factor, 
772. 

J.  In  general. 

As  to  specific  performance  of  contract  to 
leave  property  in  consideration  of  services 
or  support,  see  note  to  Bennett  v.  Burk- 
'  halter,  ante,  733,  to  which  this  note  is  com- 
plementary. And  see  reference  in  that  note 
for  annotation  on  analogous  questions. 

However,  only  a  part  of  the  cases  here 
considered  are  analogous  to  the  cases  cited 
in  that  note.  While  apparently  the  two 
classes  of  cases  differ  only  as  to  the  consid- 
eration upon  which  the  contract  is  founded, 
a  very  large  number  of  the  cases  on  this 
subject  concern  contracts  which  a^e  so 
worded  that  the  inheritance  laws  and  the 
statutes  of  adoption  are  involved  in  such  a 
way  that  some  of  the  general  principles 
discussed  in  the  other  note  are  superseded. 

■   //.  iJlassification  of  contracts, 

a.  Distinction  "between  contracts  of  in- 
heritance  and  contracts  of  purcJiase. 

There  are  two  kinds  of  contracts  to  leave 
property  to  a  child  in  consideration  of  his 
living  with  the  promisor,  and  great  con- 
fusion among  the  cases  has  resulted  from  a 
failure  to  distinguish  between  them.  Con- 
tracts of  the  one  kind  endeavor  to  create 
such  relation  between  the  promisor  and  the 
child  that  he  will  inherit  property  from  the 
promisor  under  the  laws,  while  those  of 
the  other  kind  seek  to  create  a  direct  con- 
tractual relation  wholly  independent  of  the 
inheritance  laws  and  adoption  statutes. 
Frequently  both  kinds  are  combined  in  one 
instrument,  and  this  practice  has  probably 
caused  the  failure  to  distinguish  between 
them.  Most  courts  have  made  the  distinc- 
tion, while  others  iiave  not  done  so.  For 
this  reason  the  two  classes  must  be  con- 
sidered together. 
44  L.R.A.(N.S.) 


The  distinction  is  clearly  drawn  in  Wright 
V.  Wright,  99  Mich.  170,  23  L.R.A.  196,  68 
N.  W.  54.  Here  the  parties  had  complied 
with  the  statute  of  adoption,  and  the  adopt- 
ing father  had  died  believing  that  the 
adopted  child  would  be  entitled  to  his  es- 
tate, but  the  statute  had  later  been  de- 
clared unconstitutional.  There  had  also 
been  an  adjudication  by  the  probate  court  to 
the  effect  that  the  child  was  not  the  legal 
heir,  and  could  not  inherit  anything,  and 
no  appeal  had  been  taken.  Later  another 
action  was  brought  on  the  theory  that  there 
was  an  implied  contract  to  give  the  child 
the  property,  independent  of  the  adoption 
and  inheritance  laws.  It  was  held  that 
there  was  such  an  implied  contract  and  that 
performance  had  taken  it  out  of  the  statute 
of  frauds.  It  was  furtuer  held  that  the  ad- 
judication to  the  effect  that  the  child  could 
not  inherit  was  not  an  adjudication  of  his 
rights  under  the  contract,  as  the  probate 
court  had  no  jurisdiction  of  the  latter  ques- 
tion. Specific  performance  was  decreed. 
Thus  it  is  clear  that  even  in  the  same  juris- 
diction specific  performance  may  be  denied 
in  the  one  class  of  contracts  and  decreed 
in  the  other. 

And  the  distinction  is  emphasized  in  Al- 
bring  v.  Ward,  137  Mich.  362,  100  N.  W. 
609,  where  an  attempt  was  made  to  con- 
strue an  illegal  adoption  into  an  implied 
contract  to  leave  a  child's  share  of  the  prop- 
erty to  the  adopted  child.  As  in  Wright  v. 
Wright,  supra,  the  adoption  had  been  car- 
ried out  under  the  statute  later  declared  to 
be  unconstitutional,  and  it  was  held  that 
the  attempt  to  adopt  would  not,  in  and  of 
itself,  give  rise  to  such  an  implied  promise. 
The  court  distinguishes  this  case  from  the 
Wright  Case  only  by  the  surrounding  cir- 
cumstances, and  says  that  it  was  the  cir- 
cumstances in  that  case,  considered  in  con- 
nection with  the  attempt  to  adopt,  that 
created  the  implied  promise  to  leave  the 
share  of  property  to  the  child.  In  the  in- 
stant case  tlie  attempted  adoption  was  the 
^ole  basis  for  the  claim  of  an  implied  prom- 
ise, and  it  is  said:  "If  Wright  v.  Wright  is 
construed  by  the  profession  to  mean  that 
void  articlert  of  adoj)tion  can  afford  the  basis 
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McCabe  v.  Healy,  138  Cal.  81,  70  Pac. 
1008;  Pom.  Spec.  Perf.  p.  268;  Owens  v. 
McNally,  113  Cal.  444,  33  L.R.A.  369,  45 
Pac.  710;  Johnson  v.  Hubbell,  66  Am.  Dec. 
784,  note;  Burns  v.  Smith,  21  Mont.  251, 
69  Am,  St  Rep.  653,  53  Pac.  742;  Kofka  v. 
Rosicky,  41  Neb.  328,  25  L.R.A.  207,  43 
Am.  St.  Rep.  685,  59  N.  W.  788;  Van  Tine 
V.  Van  Tine,  —  N.  J.  Eq.  — ,  1  L.R.A.  155, 
15  Atl.  249;  Wright  v.  Wright,  99  Mich. 
170,  23  L.R.A.  196,  58  N.  W.  54;  Svanburg 
V.  Fosseen,  75  Minn.  350,  43  KR.A.  427,  74 
Am.  St.  Rep.  490,  78  N.  W.  4;  Hall  v. 
Bridgeport  Trust  Co.  122  Fed.  163. 


Messrs.  John  J.  Wells,  W.  P.  John- 
son, and  W.  A.  Fish,  for  respondents: 

The  alleged  contract  is  too  indefinite  and 
uncertain  to  be  specifically  enforced. 

Owens  V.  McNally,  113  Cal.  444,  33 
L.R.A.  369,  45  Pac  710;  McCabe  v.  Healy, 
138  Cal.  81,  70  Pac.  1008;  Russell  v.  Agar, 
121  Cal«  396,  66  Am.  St.  Rep.  35,  63  Pac. 
926;  Stewart  v.  Smith,  6  Cal.  App.  152,  91 
Pac.  067;  Flood  v.  Templeton,  148  Cal. 
374,  83  Pac.  148;  Schaadt  v.  Mutual  L. 
Ins.  Co.  2  Cal.  App.  715,  84  Pac.  249; 
Barry  v.  Beamer,  8  Cal.  App.  200,  96  Pac. 
373;  Bell  v.  Wyman,  147  Cal.  514,  82  Pac. 


of  a  contract  of  heirship,  it  should,  in  my 
judgment,  be  overruled."  But  the  value  of 
both  cases  lies  in  the  fact  that  the  court 
will  decree  specific  performance  of  a  con- 
tract to  leave  a  child's  share  of  property, 
without  regard  to  whether  or  not  the  child 
was  to  be  adopted,  but  will  not  so  uphold 
a  "contract  of   inheritance." 

And  Albring  v.  Ward,  supra,  was  cited  in 
Bowins  V.  English,  138  Mich.  178,  101  N.  W. 
204,  to  the  point  that  "heirship,  except  that 
based  upon  consanguinity,  can  be  created 
only  by  a  constitutional  law." 

This  distinction  is  also  clearly  drawn  in 
Anderson  v.  Anderson,  75  Kan.  117,  9  L.R.A. 
(N.S.)  229,  88  Pac.  743,  where  specific  per- 
formance was  decreed,  the  contract  being 
that  a  childless  man  and  wife  were  to  re- 
ceive a  child  of  eight  years  into  their  home, 
to  care  for,  raise,  and  educate  her,  to  have 
her  custody  and  control,  and  to  leave  to  her 
at  their  deaths  whatever  property  they 
mi^ht  possess,  in  return  for  her  services, 
society,  and  companionship.  The  court 
said:  "The  defendants  rely  upon  the  case  of 
Renz  V.  Drury,  57  Kan.  84,  45  Pac.  71. 
That  case  is  readily  distinguished  from  this. 
Rights  of  inheritance  were  claimed,  based 
upon  a  common-law  adoption  in  Iowa.  The 
court  held  that,  where  the  adoption  of  chil- 
dren is  regulated  by  statute,  rights  of  in- 
heritance can  only  be  acquired  through 
adoption  substantially  in  compliance  with 
the  statute.  There  was,  it  is  true,  a  fur- 
ther claim  of  an  agreement  entered  into  by 
the  foster  parents  with  the  child  when  she 
was  fifteen  years  of  age,  and  of  a  compli- 
ance on  her  part,  and  the  agreement  was 
similar  to  the  one  in  this  case ;  but  the  court 
found  that  it  rested  in  parol  and  was  within 
the  statute  of  frauds.  In  the  present  case, 
while  there  is  some  claim  that  the  Palm- 
lunds  agreed  to  adopt  plaintiff,  the  suit  is 
not  based  upon  that  part  of  the  agreement; 
but,  like  Sharkey  v.  McDermott,  91  Mo.  647, 
60  Am.  Rep.  270,  4  S.  W.  107,  it  is  based  up- 
on the  agreement  to  leave  to  plaintiff  what- 
ever property  they  possessed  when  they 
died.  The  opinion  in  Renz  v.  Drury,  supra, 
which  was  by  Justice  Martin,  refers  to 
Sharkey  v.  McDermott,  and  distinguishes 
that  case  for  the  reason  that  the  contract 
there  was  in  writing." 

hi  Jordan  v.  Abney,  97  Tex.  296,  78  S.  W. 
486.  where  tlie  alleged  contract  was  both 
44  L.R.A.(N.S.) 


to  adopt  the  child  and  leave  to  it  all  of 
promisor's  property,  the  court,  after  re- 
fusing to  decide  whether  or  not  the  contract 
to  adopt  would  alone  entitle  complainant 
to  relief,  holds  that  the  contract  to  leave 
the  property  if  it  meets  all  the  requirements 
may  support  a  decree  for  specific  perform- 
ance. It  is  there  said:  "The  legal  effect  of 
this  kind  of  a  contract  is  different  from 
that  given  by  law  to  mere  statutory  adop- 
tion; and  we  apprehend  it  has  been  through 
failure  to  observe  this  distinction  that  Bomn 
of  the  courts  whose  decisions  are  referred 
to  have  been  led  to  the  conclusion  that 
such  contracts  are  excluded  by  the  statute 
allowing  adoptions.  The  latter,  as  we  have 
pointed  out,  is  not  a  contract,  and  statutes 
authorizing  and  regulating  it  do  not  under- 
take to  regulate  contracts.  They  are  in- 
tended rather  to  give  the  right  of  inherit- 
ance which  does  not  arise  from  contract, 
but  from  the  law,  while  rights,  such  as  those 
upheld  in  the  authorities  to  which  we  have 
referred,  are  created  and  fixed  by  contract." 

In  Chehak  v.  Battles,  133  Iowa,  107,  8 
L.R.A.(N.S.)  1130,  110  N.  W.  330,  12  Ann. 
Cas.  140,  where  an  attempt  had  been  made 
to  adopt  a  child,  the  paper  for  that  purpose 
specifying  that  the  child  shall  have  all  the 
rights  of  inheritance  of  a  child  born  to  the 
adopting  couple  in  lawful  wedlock,  but 
there  was  no  legal  adoption  because  of  tech- 
nical defects  in  the  paper,  it  was  held  that 
in  effect  the  paper  constituted  a  contract 
between  the  mother  of  the  child  and  the 
adopting  couple  all  of  whom  had  signed  it, 
and  the  contract  having  been  fulfilled  on  the 
part  of  the  child  and  its  mother  a  decree  of 
specific  performance  was  made,  awarding  to 
the  child  a  share  of  the  estate  equal  to  that 
of  a  natural  child  of  the  adopting  couple. 
Several  cases  upon  this  subject  are  cited  in 
the  L.R.A.  note  to  this  case. 

The  Chehak  Case,  supra,  was  cited  and 
followed  in  Stiles  v.  Breed,  151  Iowa,  86, 
130  N.  W.  376,  where  contract  was  oral,  and 
the  boy  was  to  remain  with  the  adoptive 
parents  until  he  was  twenty-one  years  of 
age,  which  he  did.  The  court  said:  "The 
agreement  was  not  that  plaintiff  should  in- 
herit, but  should  have  the  property  the 
same  as  though  he  were  their  own  son. 
This  did  not  prevent  its  disposition  by  will, 
nor  undertake  to  confer  on  him  the  right  of 
inheritance,   but   measured   thi>    interest   he 


1913. 


BAUMANN  V.  KUSIAN. 


759 


39;  Stewart  V.  Smith,  6  Oal.  App.  152,  91 
Pac.  667;  Gordano  v.  Ferretti,  15  Cal.  App. 
670,  116  Pac.  657;  Furman  v.  Craine,  18 
Cal.  App.  41,  121  Pac.  1007;  Laird  v. 
Vila,  93  Minn.  45,  106  Am.  St.  Rep.  420, 
100  N.  W.  656.    ' 

Angellottly  J.,  delivered  the  opinion  of 
the  court: 

The  demurrers  of  the  defendanta  and  in- 
tervener to  plaintiffs'  amended  complaint, 
on  the  ground  that  the  same  does  not  state 
facts  Bufiicient  to  state  a  cause  of  action, 
having    been    sustained    without    leave    to 


amend,  judgment  was  given  that  plaintiffs 
take  nothing.  This  is  an  appeal  by  plain- 
tiffs from  such  judgment. 

The  action  is  one  to  obtain  a  decree  de- 
claring the  plaintiffs  to  be  the  owners  of, 
and  entitled  to  receive,  all  the  property  of 
one  Christiane  W.  Fischer,  deceased,  sub- 
ject to  the  administration  of  her  estate 
pending  in  the  superior  court  of  Tehama 
county ;  their  claim  being  substantially  that 
deceased  had  contracted  to  leave  all  of  her 
property  to  them  when  she  died,  and  had 
failed  to  do  so.  The  defendants  are  heirs 
of    deceased,    and    the    intervener    is    an 


was  to  have  by  likening  it  to  that  which  a 
son  would  inherit." 

And  the  Chehak  Case  was  cited  and  fol- 
lowed in  Anderson  v.  Blakesley,  —  Iowa, 
— ,  136  N.  W.  210,  where  a  child  who  had 
been  abandoned  by  its  parents  was  taken  by 
a  married  but  childless  couple,  and  an  at- 
tempt was  made  to  adopt  it  with  the  consent 
of  the  mayor  of  the  town,  but  the  adoption 
was  illegal  in  that  the  statute  empowers 
mayors  of  cities,  and  not  mayors  of  towns, 
to  so  act.  It  was  held  that  the  adoption 
was  illegal  and  gave  no  right  of  inheritance, 
but  the  attempt  constituted  a  contract  to 
leave  the  property  to  the  extent  that  a  nat- 
ural child  would  inherit. 

In  Finger  v.  Anken,  154  Iowa,  507,  131 
N.  W.  657,  it  was  said  that  a  conversation 
concerning  a  child:  ''If  you  want  to  take 
Nellie,  you  must  take  her  over  and  adopt 
her  as  your  own  child  and  leave  her  a  child's 
share  in  your  estate."  Answer:  "Charlie,  I 
will  agree  to  that," — leaves  doubt  as  to 
whether  it  was  intended  that  the  share  in 
the  estate  was  to  be  hers  as  a  result  of  the 
adoption  or  as  an  independent  consideration 
for  the  possession,  comfort,  and  services  of 
the  child.  If  the  former  was  meant,  a  dev- 
isee of  the  property  would  take  as  against 
the  agreement,  for  the  child  would  have 
only  the  claims  of  a  natural  child;  and 
since  there  was  doubt  as  to  the  meaning  of 
the  contract  it  could  not  be  specifically  en- 
forced against  the  devisee  of  the  property; 
and  it  was  held  that  the  alleged  contract 
was  not  established  so  as  to  support  a  de- 
cree of  specific  performance,  where  but  one 
witness,  fourteen  years  of  age,  when  he 
heard  the  conversation,  recited  it  from 
memory  after  the  lapse  of  several  years,  and 
the  plaintiff  had  acted  in  some  respects  in- 
consistent with  the  theory  that  there  was 
such  a  contract. 

And  in  Pemberton  v.  Pemberton,  76  Neb. 
'  669,  107  N.  W.  996,  where  the  contract  was 
to  adopt  the  child  and  make  him  "an  equal 
heir  to  his  part  of  our  estate  the  same  as 
one  of  our  children,"  it  was  held  that  while 
the  contract  was  ineffective  as  a  legal  statu- 
tory adoption,  it  was  valid  as  an  agreement 
to  make  the  child  heir  to  the  promisors, 
and  a  decree  of  specific  performance  against 
the  estate  of  the  promisor  was  entered, 
where  he  had  died  intestate. 

And  in  the  more  recent  case  of  Starnes  v. 
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Hatcher,  121  Tenn.  330,  117  S.  W.  219, 
where  the  contract  was  to  "adopt  and  at 
his  death  they  should  receive  his  property," 
the  court  said:  "It  is  contended  by  the  de- 
murrants that  the  statutes  relating  to  adop- 
tion are  exclusive,  and  that  no  right  to  take 
the  property,  as  an  adopted  child,  can 
spring  otherwise  than  from  statutory  adop- 
tion. It  is  to  be  observed,  however,  that 
the  complainants  are  not  claiming  the  right 
to  be  let  into  the  estate  of  the  deceased  as 
adopted  children;  but  they  are  asking  for 
the  enforcement  of  a  contract,  placing  their 
right  to  relief  entirely  upon  the  obligation 
assumed  by  the  deceased  in  that  contract. 
The  same  defense  was  made  in  Chehak  v. 
Battles,  supra,  where  the  parties  resisting 
recovery  relied,  as  do  the  counsel  for  de- 
murrants in  this  case,  upon  certain  earlier 
Iowa  cases  which  seem  to  sustain  that  view. 
In  the  Chehak  Case,  however,  those  cases 
are  explained  and  limited  so  as  not  to  con- 
flict with  the  principle  announced  in  the 
case  then  in  hand  and  recognized  here.*^ 

J}.  Contracts  for  inheritance^ 

1,  Without  legal  adoption. 

Some  courts  hold  that  the  right  of  in- 
heritance cannot  be  conferred  by  contract, 
and,  at  common  law,  there  is  no  way  that 
it  may  be  conferred.  Therefore,  actual  le- 
gal adoption  is  the  only  method  of  making 
a  child  heir  to  a  stranger.  Albring  v.  Ward, 
137  Mich.  352,  100  N.  W.  609;  Bowins  v. 
English,  138  Mich.  178,  101  N.  W.  204; 
Shearer  v.  Weaver,  56  Iowa,  578,  9  N.  W. 
907;  Willoughby  v.  Motley,  83  Ky.  297; 
Renz  V.  Drury,  67  Kan.  84,  45  Pac.  71; 
Davis  V.  Jones,  94  Ky.  320,  42  Am.  St  Rep. 
360,  22  S.  W.  331 ;  Brewer  v.  Hieronymous, 
19  Ky.  L.  Rep.  646,  41  S.  W.  310.  As  to 
the  effect  statutes  of  adoption  may  have  up- 
on a  contract  of  inheritance,  see  note  to 
Chehak  v.  Battles,  8  L.R.A.(N.S.)    1130. 

And  it  may  be  that  all  of  the  courts,  or 
practically  all  of  them,  would  concede  that 
technically  the  principle  is  correct;  but  it 
will  be  seen  from  the  citations  under  II.  a, 
supra,  and  those  cited  under  II.  b,  2,  and  c, 
infra,  that  many  courts  have  been  inclined 
to  take  a  broad  view  in  interpreting  the 
contract,  and  have  held  that  contracts,  "to 
make  an  heir"  of  the  child,  "to  adopt  and 
leave  property,"  and  in  some  castas  simply 
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adopted  daughter.  The  action  is  thus  prac- 
tically one  against  the  heirs  of  deceased 
to  specifically  enforce  an  alleged  contract 
of  deceased,  foy  which  she  agreed  to  make 
a  will  in  favor  of  plaintiffs. 

The  amended  complaint  substantially  al- 
leges as  follows:  On  September  28,  1892, 
deceased  and  her  husband,  Herman  A.  F.  W. 
Fischer,  executed  mutual  wills,  each  leaving 
to  the  other  all  of  his  or  her  property.  On 
October  8,  1892,  each  executed  a  codicil  pro- 
viding that  no  part  of  his  or  her  estate 
sliould  go  to  a  specified  adopted  daughter, 
and  reaffirming  the  will  in  all  other  respects. 
Mr.  Fischer  died  November  29,  1908,  and 
under  his  will  all  of  the  property  of  his  es- 
tate was  distributed  to  Mrs.  Fischer.  Mrs. 
Fischer  died  December  28,  1910,  leaving  no 


lineal  descendant,  and  leaving  all  the  prop- 
erty acquired  from  her  husband's  estate  and 
other  property,  the  same  being  of  the  value, 
after  the  payment  of  debts  and  expense  of 
administration,  of  not  exceeding  $12,000. 
She  made  no  other  will  tlian  that  above  re- 
ferred to,  and  this  will  has  been  admitted 
to  probate.  On  April  9,  1896,  plaintiffs, 
who  were  in  no  way  related  to  either  of  the 
Fischers,  were,  and  for  some  years  had  been, 
orphan  children,  and  were  inmates  of  "the 
Five  Points  House  of  Industry"  of  the  city 
of  New  York,  state  of  New  York,  being 
cared  for  thereby.  They  were  respectively 
eleven  and  fourteen  years  of  age.  On  or 
about  April  9,  1896,  the  Fischers,  who  then 
lived  in  the  state  of  Iowa,  took  them  from 
said   institution  to  their  home.     Plaintiffs 
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to  adopt,**  are  not  really  contracts  of  in- 
heritance; that  the  real  substantial  consid- 
eration supporting  such  contracts  is  the 
property  or  share  in  the  promisor's  estate; 
and  that  since  the  ultimate  object  was  to 
transfer  the  share  of  property  to  the  child, 
that  must  have  been  the  real  intention  of 
the  parties.  Taking  this  broader  and  com- 
mon-sense view,  it  is  held  that  such  con- 
tracts are  in  substance  contracts  of  pur- 
chase, and  can  be  specifically  enforced. 

As  is  to  be  expected,  the  courts  are  not 
fully  agreed  upon  the  interpretation  of  the 
contracts,  and  their  difference  is  made 
greater  by  different  surrounding  circum- 
stances. Note  the  different  construction 
placed  upon  the  same  kind  of  contract  by 
the  same  court  under  different  circum- 
stances, in  Wright  v.  Wright,  99  Mich.  170, 
23  L.R.A.  196,  58  N.  W.  54,  and  Albring  v. 
Ward,  137  Mich.  352,  100  N.  W.  609. 


2»  By  legal  adoption. 

The  courts  in  all  of  the  cases  cited  in  II. 
b,  1,  supra,  held  that  a  simple  contract,  to 
adopt  a  child,  is  a  contract  of  inheritance, 
And  if  the  adoption  has  not  been  effected  in 
Htrict  conformity  to  the  statute  before  the 
promisor's  death,  the  contract  cannot  be 
specifically  enforced  thereafter  even  though 
it  has  been  completely  fulfilled  on  the  part 
of  the  promisee. 

But,  on  the  other  hand,  it  has  been  held 
that  such  a  contract,  if  fulfilled  on  the  part 
of  the  promisee,  will  be  specifically  enforced 
ag^ainst  the  heirs  of  the  promisor.  See 
Crawford  v.  Wilson,  post,  773,  where  the 
court  says:  "Whatever  right,  therefore,  the 
petitioner  may  have  in  Mrs.  Puckett's  es- 
tate, depends  not  upon  her  status  as  a  legal- 
ly adopted  child,  but  upon  equities  growing 
out  of  the  agreement  of  Mrs.  Puckett  to 
adopt  as  a  child,  and  the  action  taken  there- 
under by  the  parties  thereto  and  the  peti- 
tioner." 

To  the  samq,  effect  is  Lynn  v.  Hockadav, 
162  Mo.  111.  85  Am.  St.  Rep.  480,  61  S.  W. 
885,  where  there  w^as  the  bare  promise  to 
adopt.  And  this  case  was  cited  and  fol- 
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lowed  in  Thomas  v.  Maloney,  142  Mo.  App. 
193,  126  S.  W.  522,  where  the  mere  con- 
tract to  adopt  was  specifically  enforced 
against  the  devisees  of  the  promisor,  the 
will  making  no  mention  of  the  child's  name, 
In  these  two  cases,  however,  the  decree 
went  further  and  decreed  the  child  to  be 
legally  adopted  for  all  purposes  of  the  case. 
Also  see  Martin  v.  Martin,  —  Mo.  — ,  167 
S.  W.  576. 

A  contract  to  adopt  may,  and  almost  al- 
ways does,  either  by  its  language  or  by  the 
surrounding  circumstances,  reveal  the  inten- 
tion that  the  estate  of  the  promisor  is  to  be 
affected  thereby  in  favor  of  the  child,  and  a 
great  majority  of  the  courts  construe  it 
liberally,  and  such  contracts  have  been  spe- 
cifically enforced: 

— ^where  the  contract  was  "to  take  her  to 
St.  Louis,  bring  her  up  as  her  own  daughter, 
and  make  her  an  heir  at  her  (promisor's) 
death,"  and  there  was  an  additional  letter 
to  the  effect  that  all  promisor  had  at  her 
death  should  belong  to  the  child.  Sutton 
V.  Hayden,  62  Mo.  101; 

— ^where  the  contract  was  "that  she  was 
to  be  legally  adopted  by  them  and  inherit 
their  property."  Sharkey  v.  McDermott, 
91  Mo.  647,  60  Am.  Rep.  270,  4  S.  W.  107 ; 

— where  the  agreement  was  that  he 
"should  take,  adopt,  support,  and  treat 
petitioner  at  all  times  as  his  own  natural 
child;"  there  were  other  stipulations  as  to 
the  child's  share  of  the  property,  allied  to 
have  been  in  the  contract,  but  the  trial 
court  had  found  against  the  petitioner  as  to 
that  allegation.  Nowack  v.  Berger,  133 
Mo.  24,  31  L.R.A.  810,  54  Am.  St.  Rep.  663, 
34  S.  W.  489; 

— where  the  contract  was  that  "they 
would  legally  adopt  and  receive  the  said 
child  as  their  own,  would  care  for  her,  rear 
and  educate  her,  .  .  .  and  at  their 
death  she,  the  plaintiff,  should  inherit  and 
be  left  all  the  property  with  which  they 
died  possessed."  Kofka  v.  Rosicky,  41  Neb. 
328,  25  L.R.A.  207,  43  Am.  St.  Rep.  685, 
59  N.  W.'  788 ; 

— where  the  stipulation  was  to  adopt  and 
make  the  child  "an  equal  heir  to  his  part  of 
our  estate  the  same  as  one  of  our  children." 
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remained  with  the  Fischers  at  their  home 
in  Iowa  until  January,  1901,  when  the 
Fischers  moved  to  Corning,  California,  the 
plaintiffs  accompanying  them.  Tliey  con- 
tinued to  live  with  the  Fischers  in  California 
until  their  respective  marriages.  Plaintiff 
Minnie  Baumann  was  married  in  October, 
1906,  and  plaintiff  Jennie  Ariksson  was 
married  in  September,  1903.  From  April 
9,  1896,  until  their  respective  marriages, 
each  bore  the  name  of  Fischer  as  her  family 
name,  and  during  the  whole  of  said  period 
each  treated  the  Fischers  as  her  lawful  par- 
ents, and  rendered  to  them  "dutiful  serv- 


ice. 


» 


At  the  time  the  Fischers  took  the  plain- 
tiffs from  said  institution,  they  promised 
and    agreed   that   "they   would    take    said 


plaintiffs  to  their  home  and  would  take 
good  care  of  them,  and  would  rear  aud  edu- 
cate them  in  a  suitable  and  proper  manner, 
and  that  they  would  treat  them  in  all  re- 
spects as  their  own  children."  The  plain- 
tiffs were  then  being  well  cared  for  and 
well  reared  and  educated  in  said  institution; 
and,  if  the  Fischers  had  not  taken  them, 
they  would  have  continued  .to  have  been 
well  cared  for  and  educated  therein,  or 
placed  in  some  suitable  family  for  such 
care  and  education.  The  authorities  of  said 
institution  would  not  have  permitted  the 
Fischers  to  take  plaintiffs^  if  it  had  not 
been  for  such  promises  and  agreements  on 
their  part.  Such  promises  and  agreements 
were  made  by  the  Fischers  for  the  purpose 
of  securing  plaintiffs  from  said  institution. 


Pemberton  v.  Pemberton,  76  Neb.  669,  107 
N.  W.  996 ; 

— ^where  the  contract  was  to  adopt  and 
keep  him,  treat  him  as  their  own  son,  and 
that  all  of  their  property  should  be  given 
to  him  so  that  it  should  belong  to  him  at 
their  death.  Van  Dyne  v.  Vreeland,  11  N. 
J.  Eq.  370,  affirmed  in  12  N.  J.  Eq.  142 ; 

— ^where  the  agreement  was  to  "take, 
adopt,  govern,  educate,  maintain,  and  in  all 
respects  treat  said  child  as  though  she 
were  their  own  natural  offspring,"  and  that 
she  "shall  have  and  inherit  from  their  es- 
tate in  the  same  manner  and  to  the  same  ex- 
tent that  a  child  born  of  their  union  would 
inherit."  Healey  v.  Simpson,  113  Mo.  340, 
20  S.  W.  881; 

— where  the  contract  was  to  adopt  and 
make  her  his  heir,  followed  by  a  formal  but 
illegal  adoption.  Swartz  v.  Steel,  8  Ohio 
C.  C.  154,  4  Ohio  C.  D.  321. 

And  in  regard  to  the  cases  cited  in  II. 
b,  1,  supra,  apparently  opposed  to  this  con- 
struction, the  Michigan  cases  are  confined 
in  their  opposition  to  contracts  calling  only 
for  legal  adoption  without  any  indication 
of  other  intentions  (see  Wright  v.  Wright 
and  Albring  v.  Ward,  supra).  The  same  is 
true  of  the  Iowa  cases  there  cited  (see 
Chehak  v.  Battles  and  Iowa  cases  following 
it,  supra).  There  remains  only  the  Kansas 
and  Kentucky  cases  there  cited  as  being  op- 
posed to  the  liberal  construction  rule  ex- 
cept as  to  a  contract  to  adopt  without  oth- 
er disclosure  of  intention. 

And  in  Starnes  v.  Hatcher,  121  Tenn. 
330,  117  S.  W.  219,  it  was  held  that  a  con- 
tract to  adopt  children  and  to  leave  them 
his  property  as  his  heirs  created  two  obli- 
gations on  his  part,  and  the  fact  that  he 
failed  to  adopt  did  not  prevent  a  decree  of 
specific  performance  of  the  other  part  of 
the  contract. 

And  in  Peterson  v.  Bauer,  83  Neb.  405, 
119  N.  W.  764,  an  oral  contract  to  take, 
adopt,  support,  and  educate  a  child  as  one 
of  the  family,  and  that  she  should  share  the 
promisor's  property  equally  with  his  only 
son,  on  consideration  of  her  father's  giving 
her  UT)  and  her  performing  the  duties  of  a 
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child,  was  held  to  be  sufficiently  proved,  and 
a  decree  of  specific  performance  was  entered 
against  the  son  who  was  the  devisee  of  the 
real  estate. 

In  Gates  v.  Gates,  34  App.  Div.  608,  54 
N.  Y.  Supp.  454,  it  was  held  that  a  con- 
tract "to  make  the  child  an  heir,  and  to 
give  him  the  same  interest  which  a  son 
would  have  in  whatever  property  he  owned, 
or  might  have,  at  the  time  of  his  decease," 
is  not  so  indefinite  or  impossible  of  per- 
formance as  to  defeat  an  action  for  specific 
performance  against  the  heirs  after  the 
promisor  died  intestate.  It  is*  pointed  out 
by  the  court  that  at  the  time  the  contract 
was  made  there  was  no  legal  means  of  mak- 
ing a  child  an  heir,  and  that  literally  con- 
strued the  words  would  mean  that  promisor 
could  give  the  child  nothing,  any  part,  or 
all,  of  his  estate,  just  as  he  might  choose  to 
do;  for  that  is  what  he  could  do  with  a 
natural  son.  But,  the  court  reasons,  it  must 
have  been  the  intention  of  the  parties  that 
he  give  the  child  something,  otherwise  the 
words  would  be  meaningless,  and  that  the 
parties  must  have  intended  that  the  share 
was  to  be  measured  by  comparison  with 
the  share  that  a  natural  son  would  receive 
under  the  inheritance  laws. 

And  at  the  same  term  and  upon  the  opin- 
ion in  Winne  v.  Winne,  infra,  the  court,  in 
Healy  v.  Healy,  166  N.  Y.  624,  60  N.  E. 
1112,  affirming  55  App.  Div.  315,  8  N.  Y. 
Ann.  Cas.  325,  66  N.  Y.  Supp.  927,  wherein 
it  was  held  that  an  oral  contract  to  bring 
up  a  child  as  the  natural  daughter  of  the 
promisor  and  at  his  death  to  give  her  the 
"share  of  an  own  child  in  his  estate,"  in 
consideration  of  her  mother's  surrendering 
the  child  absolutely  to  him  and  the  child's 
performing  the  duties  of  a  daughter  to  him, 
made  at  a  time  when  he  was  childless,  was 
definite  and  certain,  fair  and  equitable  in 
every  sense,  was  taken  out  of  the  statute  of 
frauds  by  full  performance  by  all  parties 
except  the  failure  of  the  promisor  to  make 
the  stipulated  provision  for  the  child,  and, 
after  he  died  intestate,  was  enforced  specifi- 
cally against  his  widow  by  a  later  marriage 
and  her  child  born  to  him  subsequently  to 
the  making  of  the  contract,  the  two  children 
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On  divers  occasions,  while  plaintiffs  were 
living  with  the  Fischers  in  Iowa,  they  "be- 
came homesick  to  return  to  the  said  Home 
in  New  York."  The  Fischers  promised  and 
agreed  to  and  with  them  that,  "if  they 
would  remain  with  them  at  their  said  home 
in  Iowa,  they  would  rear  and  educate  them 
in  a  suitable  and  proper  manner,  and  treat 
them  in  all  respects  as  their  own  children, 
and  that  they  (said  plaintiffs)  should  have 
the  property  of  the  said  Fischers,"  and  fre- 
quently told  them  that  they  had  adopted 
them,  and  that  they  should  have  their  prop- 
erty, and  that  they  had  made  a  will  for 
them.  Plaintiffs  believed  all  these  state- 
ments, and  on  account  thereof  remained 
with  the  Fischers.  They  would  not  have 
so  remained  but  for  said  promises  and  agree- 


ments. The  Fischers  made  such  promises 
for  the  purpose  of  inducing  plaintiffs  to  re- 
main with  them  as  their  own  children. 
When,  in  1901,  the  Fischers  were  aibout  to 
move  to  California,  they  renewed  such 
promises,  and  because  thereof  plaintiffs 
came  to  California  with  them,  and  would 
not  otherwise  have  come.  After  coming  to 
California,  the  Fischers  renewed  said  prom- 
ises, "from  time  to  time,  .  .  .  and  up 
to  the  time  of  and  even  after  the  marriago 
of  plaintiffs." 

It  was  substantially  alleged  that  plain- 
tiffs can  be  adequately  compensated  for  the 
injury  caused  by  the  failure  of  the  Fischers 
to  leave  them  their  property  only  by  being 
awarded  the  residue  of  the  property  of  Mrs. 
Fischer  after  the  payment  of  debts  and  ex- 


sharing  his  estate  equally  subject  to  the 
widow's  legal  share. 

Where  a  wife  brought  to  the  home  and 
put  into  the  care  and  custody  of  her  hus- 
band, at  the  time  of  their  marriage,  her  il- 
legitimate son  then  two  years  old,  pursuant 
to  an  antenuptial  agreement  part  of  which 
was  that  the  boy  should  thus  be  given  over 
to  the  husband  in  just  the  same  relation  as 
that  of  father  and  child,  and  in  considera- 
tion thereof  the  child  should,  at  the  death 
of  the  husband,  receive  and  be  given  out  of 
the  husband's  estate  a  share  equal  to  what 
he  would  receive  if  he  were  the  husband's 
natural  child  and  the  husband  should  die 
intestate,  and  at  the  time  of  his  death  the 
husband  had  three  natural  children,  it  was 
held  in  Nowack  v.  Berger,  supra,  that  the 
child  was  entitled  to  one-fourth  part  of  the 
husband's  estate  even  against  the  provisions 
of  the  husband's  will  devising  the  property 
to  others,  and  that  specific  performance  of 
the  contract  would  be  decreed.  Here  it  will 
be  seen  there  was  no  provision  that  the 
child  should  inherit,  yet  the  court  does  not 
point  out  the  distinction,  but  says:  "Such 
contracts  as  the  one  here  in  litigation,  in  so 
far  as  they  relate  to  the  adoption  of  a  child 
and  making  him  heir,  etc.,  have  often  been 
recognized  and  enforced  in  this  court  and 
elsewhere  " 

In  Winne  v.  Winne,  166  N.  Y.  263,  82 
Am.  St.  Rep.  647,  69  N.  E.  832,  it  was  held 
that  a  contract  to  "keep  and  maintain  a 
child  as  her  own  son,  and  at  her  death  to 
give  him  all  her  property,  and  make  him 
her  sole  heir,"  in  consideration  of  the  child's 
mother  surrendering  all  control  over  him 
and  his  acting  the  part  of  a  son  towards 
the  promisee  and  assuming  her  name,  was  a 
valid  and  binding  contract,  and  there  not 
appearing  any  unfairness  to  others,  and  the 
contract  having  been  fully  and  faithfully 
performed  on  the  part  of  the  mother  and 
the  son,  specific  performance  was  decreed 
against  the  heirs  of  the  promisor,  she  hav- 
ing died  intestate.  It  was  here  said  that 
the  question  of  whether  one  can  be  made  an 
heir  of  another  was  not  material,  since  the 
words,  "and  make  him  her  sole  heir,"  were 
superfluous:  that  the  evident  intent  of  the 
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parties  was  that  he  should  have  the  prop- 
erty. 

But  it  has  been  held  that  a  contract  to 
adopt  a  child  and  leave  to  her  by  will  all 
of  promisor's  real  and  personal  property  in 
consideration  of  her  living  with  the  prom- 
isor and  wife  and  rendering  services  until 
their  deaths  will  not  prevent  the  transfer  of 
the  promisor's  property  before  his  death, 
hence,  cannot  be  specifically  enforced 
against  the  heirs  of  the  transferee  after  the 
death  of  the  promisor,  provided  the  transfer 
was  not  made  for  the  purpose  of  defrauding 
the  child.  Austin  v.  Davis,  128  Ind.  472, 
12  L.R.A.  120,  25  Am.  St.  Rep.  456,  26  N. 
E.  890. 

An  agreement  to  adopt  a  child,  and  "that 
a  provision  shall  be  made  by  will,  giving  to 
the  adopted  child  a  reasonable  share  of  his 
(promisor's)  estate,  such  as  would  be  given 
if  he  were  the  father  of  the  child,"  followed 
by  the  actual  legal  adoption,  was  held  in 
Doppmann  v.  Doppmann,  114  N.  Y.  Supp. 
620,  affirmed  in  137  App.  Div.  82,  122  N.  Y. 
Supp.  1126,  not  to  prevent  the  promisor 
from  giving  by  devise  all  of  his  estate  to 
his  daughter,  who  was  an  invalid  and  ac- 
tually needed  it,  and  giving  $1  to  the 
adopted  son,  who  was  a  healthy  man  able 
to  care  for  himself.  This  was  held  to  be  a 
reasonable  distribution,  within  the  meaning 
of  the  contract. 

And,  although  it  be  conceded  that  a  con- 
tract to  leave  real  estate  to  a  child  may  be 
implied  from  an  abortive  attempt  to  adopt 
the  child,  no  such  implied  contract  arises 
from  a  legal  adoption,  as  will  entitle  the 
child  to  real  estate  situated  in  another  state 
the  statutes  of  which  exclude  from  inherit- 
ance children  adopted  under  the  laws  of 
sister  states,  for  the  reason  that  the  parties 
must  be  presumed  to  have  accomplished  all 
they  intended  to  accomplish,  t.  e.,  the  adop- 
tion; and  if  they  were  mistaken  as  to  the 
legal  consequences  of  the  act,  it  would  be  a 
mistake,  as  to  law,  against  which  equity 
could  not  firrant  relief.  Hood  v.  McGehee, 
189  Fed.  205,  affirmed  in  117  C.  C.  A.  664, 
199  Fed.  989. 

In  Quinn  v.  Quinn.  5  S.  T).  328,  49  Am. 
St.  Rep.  875,  58  N.  W.  808,  the  child  had 
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pensefl  of  administration.  Although  a  fail 
ure  on  the  part  of  both  the  Fischers  to  per 
form  any  of  their  promises  and  agreements 
is  alleged,  we  do  not  understand  that  plain- 
tiffs claim  any  part  of  the  estate,  or,  indeed, 
any  relief  whatever,  on  account  of  any  al- 
leged failure  on  the  part  of  the  Fischers, 
except  that  relating  to  the  alleged  promise 
to  leave  their  property  to  them.  Obviously, 
plaintiffs  are  seeking  specific  enforcement 
of  the  alleged  contract  only  in  so  far  as  that 
part  thereof  is  concerned;  and,  in  determin- 
ing whether  they  are  entitled  to  such  relief, 
it  cannot  at  all  assist  them  that  the  Fischers 
failed  and  neglected  to  perform  other  al- 
leged promises  and  agreements.  The  general 
allegations  as  to  such   other   failures   and 


neglects  may   therefore    be    entirely    disre- 
garded. 

It  is  clear  enough,  from  what  we  have 
said,  that  the  complaint  does  not  show 
any  promise  or  agreement  on  the  part  of  the 
Fischers  before  they  received  these  orphan 
children  from  the  New  York  institution  and 
took  them  to  their  home  in  Iowa,  to  the 
effect  that  they  would  bequeath  or  devise 
to  them  any  of  their  property.  Upon  this 
point,  we  cannot  do  better  than  to  quote 
from  the  opinion  of  the  learned  trial  judge, 
which  is  contained  in  respondents'  brief.  He 
said:  "The  terms  on  which  they  were  to 
take  and  rear  and  educate  the  plaintiffs 
were  fixed  before  they  left  the  home  in 
New  York.  Those  terms  were,  on  the  part 
of  the  Fischers,  that  they  would  take  the 


been  legally  adopted,  the  order  of  court  re- 
citing the  consent  of  the  child's  mother  to 
the  adoption,  and  ordering  that  the  child 
take  the  name  of  his  foster  father  and  be 
capable  of  inheriting  from  him  the  same  as 
a  natural  child.  It  was  alleged  that,  to  ob- 
tain the  mother's  consent  to  the  adoption, 
the  foster  father  had  verbally  agreed  that 
on  the  child's  attaining  his  majority  he 
should  receive  certain  personal  property, 
and  at  the  death  of  the  promisor  should  in- 
herit a  child's  share  in  the  foster  father's 
estate.  This  agreement  was  held  to  be 
such  as  would  prevent  the  alienation  of  the 
father's  property,  either  while  living  or  by 
will,  in  fraud  of  the  child's  right  of  inherit- 
ance; that  it  was  not  a  contract  concerning 
real  estate  within  the  purview  of  the  stat- 
ute of  frauds;  that  relief  would  be  granted 
not  so  much  by  way  of  specific  performance 
of  a  contract  to  convey  (for  that  was  not 
this  contract),  but  by  the  cancelation  of 
fraudulent  deeds  and  the  will  as  to  the 
child's  interest,  and  thus  allow  the  law  of 
inheritance  to  operate  as  the  parties  had  in- 
tended it  to  do.  It  was  further  held  that, 
even  if  the  contract  be  viewed  as  a  contract 
for  the  conveyance  of  real  estate,  it  was 
taken  out  of  the  statute  of  frauds  by  the 
fact  that  at  the  time  of  the  making  thereof 
it  was  impossible  to  place  either  a  money 
value  on  either  the  property  or  the  serv- 
ices, coupled  with  the  fact  that  it  had  been 
fully  performed  by  the  mother  and  child. 

o.  ContractB  of  purchase. 

It  will  be  seen  from  the  cases  cited  under 
the  various  headings  in  this  note,  that  a 
contract  to  leave  property  to  a  child  in  con- 
sideration of  his  living  with  the  promisor 
will,  when  the  contract  meets  all  of  the  re- 
quirements, be  specifically  enforced  after 
the  promisor's  death,  it  having  been  ful- 
filled on  the  part  of  the  promisee.  No 
cases  are  opposed  to  this  holding  as  a  gen- 
eral principle,  provided  that  the  property  is 
to  be  conveyed  by  any  means  except  by  op- 
eration of  the  inheritance  laws.  It  also  ap- 
pears, supra,  that  most  courts  interpret 
nearly  all  such  contracts  so  as  to  give  effect 
44  L.R.A.IN.S.) 


to  the  real  intention  of  the  parties,  some 
courts  construing  contracts  for  mere  adop- 
tion in  that  liberal  way. 

A  contract  to  take  into  the  home  of  prom- 
isor an  infant,  and  in  consideration  of  his 
services  and  his  remaining  with  promisors 
until  their  death,  they  will  leave  to  him, 
by  will  or  otherwise,  all  of  the  estate  of 
which  they  may  die  seised,  if  fully  per- 
formed by  the  child,  will  be  specifically  en- 
forced against  the  devisees  of  the  promisor. 
Moline  v.  Carlson,  92  Neb.  419,  138  N.  W. 
721. 

In  Wilson  v.  Heath,  23  Misc.  714,  53  N. 
Y.  Supp.  168,  an  attempt  was  made  to 
prove,  and  specifically  enforce  against  the 
devisees,  an  allege  verbal  contract  to  the 
effect  that  in  consideration  of  the  plain- 
tiff's becoming  a  member  of  the  family  of 
the  deceased,  and  remaining  until  the  event 
of  her  marriage,  in  all  respects  conducting 
herself  as  a  daughter,  the  deceased  would 
educate  and  clothe  her,  and  at  his  death 
whatever  property  he  had,  less  the  l^al  es- 
tate therein  of  his  widow,  should  become  the 
property  of  the  plaintiff,  and  provision 
would  be  by  him  made  to  effectuate  that  re- 
sult; but  on  a  previous  trial  the  same  wit- 
nesses had  given  testimony  which  substan- 
tially proved  that  the  plaintiff  was  to  be 
treated  as  a  daughter,  and  have  only  such 
rights  as  a  natural  child  would  possess. 
Because  of  this  contradiction  and  the  in- 
herent improbability  of  the  alleged  con- 
tract, the  court  held  that  the  contract  was 
not  supported  by  sufficient  evidence.  While 
the  point  is  not  passed  upon,  it  is  quite 
clear  that  the  contract  as  proved  on  the 
former  trial  would  have  been  sufficient  to 
have  secured  a  child's  share  in  the  estate  as 
against  heirs,  had  the  promisor  died  intes- 
tate. 

Ill,  Jtidicial  discretion. 

What  was  said  in  the  note  to  Bennett  v. 
Burkhalter,  ante,  733,  in  regard  to  the  dis- 
cretion of  the  court  and  the  practice  of 
raising  or  lowering  the  required  standards 
to  meet  the  court's  conception  of  the  equi- 
ties of.  the  parties,  is  illustrated  in  Bat- 
MANN  V.  KusiAN.     The  court  concludes  that 
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])laintiffB  to  their  home  in  Iowa,  and  take 
^ood  care  of  them,  and  rear  and  educate 
them  in  a  suitable  manner,  and  treat  them 
in  all  respects  as  their  children.  This  was 
tlie  whole  offer  on  their  part;  and,  by  its 
acceptance  by  those  acting  on  behalf  of  the 
plaintiffs,  it  became  the  terms  of  the  con- 
tract. There  is  nothing  in  this  contract 
about  making  a  will  and  leaving  the  plain- 
tiffs property.  Property  is  not  mentioned. 
It  does  state  that  the  Fischers  agreed  to 
treat  them  as  their  own  children.  But 
this  does  not  imply  that  they  would  get  the 
Fischers'  property.  There  is  no  legal  obli- 
gation resting  on  any  parent  to  will  any 
property  to  a  child,  if  he  does  not  feel  so 
disposed;  and,  if  he  does  not,  the  child  has 
no  cause  of  action." 


It  is  well  settled  that,  to  warrant  spe- 
cific enforcement  of  a  contract  of  a  char- 
acter here  alleged,  the  contract  must  be 
definite  and  certain.  See  Owens  ▼.  Mc- 
Nally,  113  Cal.  444,  461,  33  L.R.A.  369,  45 
Pac.  710,  and  cases  there  cited.  Certainly 
there  is  nothing  alleged  in  the  complaint, 
as  to  the  agreement  made  in  New  York, 
that  warrants  a  conclusion  that  such  agree- 
ment is  definite  and  certain  to  the  effect 
that  the  Fischers  undertook  to  bequeath 
or  devise  any  property  to  plaintiffs,  or 
even  to  make  them  their  heirs,  by  legally 
adopting   them    as   their   own   children. 

We  are  thus  brought  to  what  subse- 
quently took  place  in  Iowa  between  1896 
and  the  removal  to  California  in  1901  as 
the  sole  basis  of  plaintiffs'  claim.    On  divers 


there  is  no  merit  in  the  plaintiff's  cause,  and 
perceptibly  raises  the  requirements  to  an 
almost  impossible  standard.  Two  dissimi- 
lar principles  (inadequacy  of  consideration 
and  fairness  to  third  parties)  are  forced  in- 
to a  sort  of  fusion  platform  that  will  sup- 
port the  doctrine  of  judicial  discretion.  See 
these  two  points,  infra. 

> 

IV.  Requisites  of  contract. 

The  requisites  of  the  contract  are,  on  gen- 
eral principles,  the  same  as  those  required 
for,  contracts  for  support  or  services,  but 
the  application  varies  to  meet  the  distin- 
guishing facts. 

a.  Consideration. 

The  consideration  is  the  distinguishing 
feature  between  the  cases  here  considered 
and  those  considered  in  note  to  Bennett  v. 
Burkhalter,  ante,  733,  and  because  of  this 
feature  there  is  considerable  difference  in 
the  application  of  some  of  the  general  prin- 
ciples. 

Services  or  support,  in  the  absence  of 
very  peculiar  circumstances  not  in  any  way 
involving  filial  relations,  it  is  generally 
held,  are  capable  of  definite  valuation.  (See 
other  note.)  It  has  been  held  that  it  is  the 
assumption  of  filial  relations  or  the  indefi- 
niteness  of  the  amount  of  the  property  in- 
volved, rather  than  the  character  of  the 
services  or  support,  that  gives  rise  to  the 
presumption  that  a  definite  money  value 
was  not  intended  by  the  parties.  Weeks  v. 
Lund,  69  N.  H.  78,  45  Atl.  249.  Courts  are 
not  agreed  upon  this  latter  proposition,  but 
it  serves  to  emphasize  the  former  point. 

But  no  court  has  ever  yet  held  that  a 
definite  money  value  can  be  fixed  for  the 
society,  companionship,  and  filial  obedience 
of  a  child,  or  to  a  parent's  sacrifice  in  giving 
up  a  child  to  anotner. 

In  Baumann  v.  Kusian,  the  court  seems 
to  have  utterly  failed  to  see  any  distinction 
between  "dutiful  service"  as  a  consideration 
and  the  real  consideration  supporting  the 
contract  before  it.  Possibly  the  pleadings 
set  out  the  wrong  consideration.  At  any 
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rate  the  real  consideration  was  the  society, 
companionship,  and  filial  obedience  of  the 
children  which  the  promisors  had  enjoyed. 
If  the  court  meant  to  hold  that  considera- 
tion to  be  inadequate,  the  holding  is  op- 
posed by  every  other  similar  case  reported 
up  to  the  present  time,  with  the  possible 
exception  of  Woods  v.  Evans,  infra.  The 
courts  are  unanimous  on  the  point  that 
where  the  consideration,  fully  enjoyed,  was 
not  intended  to  be  of  fixed  value  and  is  in- 
capable of  being  estimated  as  to  value,  its 
adequacy  will  not  be  considered  by  the  court. 
And  the  court  has  but  meager  support  on 
the  point,  even  if  service  be  considered  the 
only  consideration  supporting  the  contract. 
See  note  to  Bennett  v.  Burkhalter,  ante,  733. 

In  Townscnd  v.  Perry,  124  N.  Y.  Supp. 
143,  a  contract  between  a  woman  who,  with 
her  child,  was  an  inmate  of  a  county  poor- 
house  as  a  public  charge,  and  a  well  to  do 
farmer  and  his  wife,  who  were  childless, 
that  in  consideration  of  the  mother's  giving 
up  the  child  and  all  control  and  claim  in 
regard  to  him,  the  latter  would  take  him 
into  their  family,  give  him  a  good  educa- 
tion, give  him  the  same  share  in  their  es- 
tate at  their  death  as  he  would  receive  if 
he  were  their  natural  son,  was  held  to  be 
supported  by  a  good  consideration,  definite 
and  certain,  fair  and  equitable,  and  upon 
the  death  of  the  promisors  intestate,  the  con- 
tract having  been  in  all  other  respects  com- 
pletely fulfilled,  a  decree  of  specific  per- 
formance was  made,  giving  to  the  child  all 
of  the  promisors'  property  as  against  their 
collateral  heirs.  The  case  was  reversed  in 
146  App.  Div.  225,  130  N.  Y.  Supp.  951,  for 
the  reason  that  tlie  contract  was  not  sup- 
ported by  sufficient  proof  and  the  defense 
had  attacked  it  as  a  forgery,  but  the  gen- 
eral principles  of  equity  involved  in  the  case 
are  regarded  as  sound. 

A  mother's  allowing  her  illegitimate  child 
to  remain  with  and  under  the  control  of  its 
putative  father  is  a  good  consideration  to 
support  a  contract  that  he  give  it  property, 
even  though  she  is  also  living  with  him, 
provided  her  continuing  to  live  with  him  in 
illicit  relation  forms  no  part  of  the  con- 
sideration.   Doty   v.  Doty,   118   Ky.  204,  2 
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occaaions  plaintiffs  "became  homesick  to 
return  to  the  said  home  in  New  York,"  and 
would  not  have  remained  with  the  Fischers 
but  for  the  promises  and  agreements  then 
made  by  them  to  and  with  plaintiffs,  to  in- 
duce them  to  remain.  Those  promises  and 
agreements  were  that,  "if  they  (plaintiffs) 
would  remain  with  them  at  their  said  home 
in  Iowa,"  in  addition  to  the  fulfilment  of 
the  promises  made  in  New  York  by  the 
Fischers,  plaintiffs  should  have  the  property 
of  the  Fischers,  and  that  they  (the  Fischers) 
had  adopted  them  and  made  a  will  for  them. 
When  about  to  come  to  California  in  1001, 
the  Fischers  renewed  said  promises  and 
statements,  and  because  thereof  plaintiffs 
came  with  them,  and  would  not  otherwise 
have  come.     During  all  the  time  plaintiffs 


were  with  the  Fischers,  they  were  "dutiful 
children"  to  them,  and  rendered  "dutiful 
service"  to  them.  Said  promises  and  agree- 
ments and  statements  were  renewed  from 
time  to  time  after  the  said  coming  to  Cali- 
fornia, and  even  after  the  marriage  of  plain- 
tiffs. 

It  is  to  be  noted  that  there  is  no  express 
allegation  in  the  complaint  as  to  what  plain- 
tiffs agreed  to  do  in  consideration  of  the  al- 
leged promises  on  the  part  of  the  Fischers, 
except  in  so  far  as  such  undertaking  may  be 
implied  from  the  allegations  as  to  what  they 
in  fact  did,  namely,  remained  with  the 
Fischers,  both  in  Iowa  and  California,  as  a 
part  of  the  family,  until  their  respective 
marriages,  and  during  all  of  said  time  con- 
ducted themselves  as  "dutiful  children"  to 


L.R.A.(N.S.)  713,  80  S.  W.  803,  4  Ann.  Cas. 
1064. 

And  in  Benge  v.  Hiatt,  82  Ky.  666,  56 
Am.  Rep.  012,  it  was  held  that  a  mother's 
giving  up  her  illegitimate  child  to  its  puta- 
tive father,  who  was  a  bachelor  with  prop- 
erty worth  $30,000,  on  his  verbal  promise 
to  support  and  educate  the  boy,  to  give  him 
$1,000  and  a  particular  piece  of  property 
worth  $2,700,  was  a  good  consideration,  and, 
but  for  the  statute  of  frauds,  could  be  spe- 
cifically enforced  against  the  father's  ad- 
ministrator and  collateral  heirs;  the  father 
having  suddenly  died  after  having  custody 
of  the  child  about  a  year,  the  child  then  be- 
ing four  years  old.  Since  the  administra- 
tor had  sold  the  property  and  the  statute  of 
frauds  stood  in  the  way,  judgment  was  al- 
lowable in  favor  of  the  child  for  the  money 
value  of  the  real  estate,  the  $1,000,  and  the 
estimated  value  of  the  child's  support. 

In  Dailv  v.  Minnick,  117  Iowa,  563,  60 
L.R.A.  840,  91  N.  W.  013,  it  was  held  that 
naming  a  child  for  the  promisor  is  a  good 
and  valuable  consideration  to  support  a  con- 
tract to  ^ive  the  child  a  tract  of  land,  and 
that  equity  would  decree  specific  perform- 
ance after  the  death  of  the  promisor  with- 
out making  the  conveyance. 

But  it  has  been  held  a  mother's  giving  up 
her  illegitimate  child  to  its  putative  father, 
to  be  supported  and  brought  up  in  his  home, 
is  a  benefit  to  her  and  the  child  as  well  as  a 
detriment  to  him,  and  is  referable  to  his 
legal  liability  to  support  the  child,  hence  it 
cannot  be  made  the  consideration  necessary 
to  support  a  verbal  contract  between  him 
and  the  mother  made  at  the  same  time  to 
Ihe  effect  that  he  will  make  it  his  heir,  so 
that  such  a  contract  unfulfilled  by  him 
cannot  be  specifically  enforced  after  his 
death,  even  though  he  supported  and  brought 
up  the  child  in  his  own  home.  Wallace  v. 
Rappleye,  103  III.  220.  There  was  here  not 
a  holding  of  inadequacy,  but  one  of  no  con- 
sideration. 

An  agreement  by  an  uncle  to  leave  his 
nieces  a  certain  portion  of  his  estate  at  his 
decease,  in  consideration  of  the  relinquish- 
ment of  control  over  them  by  their  father 
and  upon  the  understanding  that  they 
44  L.R.A.(N,S.) 


should  become  members  of  his  family,  can- 
not be  specifically  enforced  where  .he  dies 
before  they  come  into  his  family  or  under 
his  control,  although  their  guardian  had  ob- 
tained a  relinquishment  of  their  father's 
rights  on  the  faith  of  the  uncle's  promises, 
by  surrendering  to  the  father  all  of  their 
claims  upon  their  deceased  mother's  es- 
tate. Jaffee  v.  Jacobson,  14  L.R.A.  352,  1 
C.  C.  A.  11,  4  U.  S.  App.  4,  48  Fed.  21. 
The  court  held  that  the  real  consideration 
was  the  enjoyment  of  their  companionsliip 
by  the  uncle,  and,  that  this  having  failed, 
the  contract  could  not  be  specifically  en- 
forced. The  promisor  here  never  received 
the  consideration. 

In  practically  all  of  the  other  cases  in 
this  note,  the  court  simply  assumes  that 
the  consideration  is  good,  and  does  not  raise 
the  question  of  adequacy. 

l».  Faimeas  and  jtistneaa. 

In  Baxjmann  v.  Kusian,  the  court's  ap- 
plication of  the  principle  that  the  contract 
must  be  fair  and  just  is  confusiag.  This 
principle  has  always  been  understood  to 
mean  that  the  contract  must  be  fair  and 
just  to  third  parties.  (See  note  to  Ben- 
nett V.  Burkhalter.)  If  it  be  applied  as  be- 
tween the  parties  to  the  contract  or  their 
heirs,  it  must  of  necessity  involve  the  ques- 
tion of  adequacy  of  consideration  and  create 
confusion,  and  that  is  exactly  what  it  did  in 
Baumann  v.  Kusian.  The  case  cited  by 
the  court  as  authority  for  its  position 
(Owens  V.  McNally,  113  Cal.  444,  33  L.R.A. 
369,  45  Pac.  710)  was  one  in  which  the  un- 
fairness was  to  third  parties.  See  cita- 
tion of  that  case  in  note  to  Bennett  v. 
Burkhalter,  ante,  733. 

Baumann  v.  Kusian  is  supported  to 
some  extent  by  Woods  v.  Evans,  113  III. 
186,  55  Am.  Rep.  400.  Here  was  a  contract 
by  a  married  man  who  was  childless,  with 
one  who  had  the  custody  of  a  child  eleven 
years  old  in  an  orphan  asylum,  to  the  ef- 
fect that  he  would  take  the* child,  adopt  her 
into  his  family,  support,  maintain,  educate, 
and  instruct  her.  and  leave  and  give  her  at 
his   death    "a   child's    part   of   his   estate," 
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them,  and  rendered  "dutiful  service"  to 
them.  It  is  nowhere  expressly  alleged  that 
there  was  ever  any  stipulation  on  the  part 
of  plaintiffs  as  to  the  time  during  which 
they  were  to  continue  to  live  with  the 
Fischers,  or  as  to  the  kind  of  service  they 
were  to  render  them. 

The  principle  applicable  to  cases  of  this 
charcter  was  stated  by  this  court  in  McCabe 
v.  Healy,  138  Cal.  81,  84,  70  Pac.  1008,  quot- 
ing from  Pomeroy  on  Specific  Performance, 
as  follows:  ^'Courts  of  equity  will,  under 
special  circumstances,  enforce  a  contract  to 
make  a  will,  or  to  make  a  certain  testa- 
mentary disposition;  and  this  may  be  done, 
even  when  the  agreement  was  parol,  where, 
in  reliance  upon  the  contract,  the  promisee 
has  changed  his  condition  and  relations  so 


that  a  refusal  to  complete  the  agreement 
would  be  a  fraud  upon  him.  The  relief  is 
granted  not  by  ordering  a  will  to  be  made, 
but  by  regarding  the  property  in  the  hands 
of  the  heirs,  devisees,  asaignees,  or  repre- 
sentatives of  the  deceased  promisor,  as  im- 
pressed with  a  trust  in  favor  of  the  plain- 
tiff, and  by  compelling  defendant,  who  must 
of  course  belong  to  some  one  of  these  clasaes 
of  persons,  to  make  such  a  disposition  of  the 
property  as  will  carry  out  the  intent  of  the 
agreement."  The  same  doctrine  had  been 
substantially  declared  in  an  earlier  case 
(Owens  V.  McNally,  113  Cal.  444,  448,  33 
L.R.A.  369,  45  Pac.  710),  and  the  views  ex- 
pressed in  these  two  cases  have  been  fol- 
lowed in  subsequent  cases.  It  is  entirely  un- 
necessary in  this  case  to  consider  to  what 


which  at  the  time  of  the  contract  would 
amount  to  about  $20,000,  in  consideration 
of  which  the  institution  and  the  person  in 
charge  were  to  give  up  all  control  over  the 
child,  and  she  was  to  serve  promisor  as  a 
child  in  all  things,  and  be  subject  to  his 
control  until  she  was  eighteen  years  old, 
which  contract  was  fully  perfoicmed  on  the 
part  of  the  institution  and  the  child,  also 
on  the  part  of  the  promisor  except  that  he 
had  devised  the  property  to  others.  It  was 
held  that  the  child  was  not  entitled  to  spe- 
cific performance  of  the  contract,  because 
it  was  not  fair  and  just;  nor  was  it  certain 
as  to  the  amount  and  definite  in  its  terms; 
and  it  was  further  held  that  the  rights  of 
the  promisor's  wife,  although  she  died  be- 
fore he  did,  were  in  the  way  of  a  decree  of 
specific  performance.  The  case  was  treated 
much  the  same  as  that  of  Baumann  v. 
KusiAN,  but  it  will  be  seen  the  contract 
was  for  only  seven  years*  services,  the  prom- 
isor's wife  was  living  at  the  time  the  con- 
tract was  made,  and  the  suit  was  against 
the  devisees  of  the  promisor. 

It  was  held  in  Mahaney  v.  Carr,  175  N. 
Y.  454,  67  N.  E.  903,  reversing  68  App.  Div. 
650,  74  N.  Y.  Supp.  1136,  that  a  suit  for 
specific  performance  of  a  contract  to  adopt 
a  child  and  givQ  her  a  certain  share  of  all 
the  real  and  personal  property  which  the 
promisor  might  thereafter  acquire  cannot 
be  maintained  against  the  promisor's  wid- 
ow and  devisees  without  showing  that  the 
property  to  be  affected  was  acquired  after 
the  making  of  the  contract. 

A  court  of  equity  will  not  decree  specific 
performance  of  a  contract  to  leave  property 
to  an  illegitimate  child  of  the  promisor, 
brought  up  in  his  home,  if  such  a  contract 
is  unfair  or  unjust  to  the  wife  and  legiti- 
mate children  of  the  promisor.  Wallace  v. 
Rappleye,  supra. 

A  contract,  by  a  married  man,  not  signed 
by  his  wife,  agreeing  to  adopt  a  child,  with 
a  provision  that  if  the  child  remains  with 
him  until  she  ifl  eighteen  years  old  she  bhall 
be  entitled  to  the  interest  of  a  child  in  his 
estate,  will  be  specifically  enforced  after  he 
has  died  intestate,  she  having  fulfilled  the 
conditions,  hut  in  such  manner  as  to  not 
44  L.B.A.(N.S.) 


impair  the  property  rights  of  the  widow. 
Middleworth  v.  Ordway,  191  N.  Y.  404,  84 
N.  £.  291.  A  contract,  written  by  one  un- 
skilled in  writing  legal  papers,  providing 
that  if  she  remains  with  him  until  she  is 
eighteen  years  old  "she  shall  be  entitled  to 
her  dower  right"  to  his  property,  "the  same 
as  though  she  were  their  own  legitimate  off- 
spring," was  in  this  case  construed  to  be 
such  a  contract. 

That  a  man  has  children  of  his  own  is 
a  strong  circumstance  to  be  considered  as 
indicating  an  improbability  that  he  made 
a  verbal  agreement  to  give  a  strange  child 
a  child's  share  of  his  estate  after  his  death 
on  the  consideration  that  it  be  given  into 
his  care  and  custody  as  a  member  of  his 
family  until  it  should  be  grown.  Holmes  v. 
Connable,  111  Iowa,  298,  82  N.  W.  780; 
Wilson  V.  Heath,  23  Misc.  714,  53  N.  Y. 
Supp.  168. 

Also  see  Hanly  v.  Hanly,  infra. 

o  MuHuUity, 

See  comment  on  this  point  in  the  comple- 
mentary note,  ante. 

A  legal  guardian  of  a  minor  has  no  au- 
thority or  power  to  make  in  her  behalf  a 
contract  with  a  third  person  to  the  effect 
that  if  the  child  shall  remain  in  the  home 
of  the  promisor  in  all  respects  as  his  daugh- 
ter, performing  all  the  duties  of  such  re- 
lation, waiting  upon  and  caring  for  him  as 
long  as  he  shall  live,  the  promisor  will  at 
his  death  give  her  $20,000  and  devise  to 
her  a  house  and  lot,  for  the  authority  of  the 
guardian  is  limited  to  the  minority  of  the 
ward,  and  would  not  be  binding  upon  her 
after  she  arrives  at  her  majority,  hence 
such  a  contract,  being  without  consideration, 
will  not  support  a  decree  of  specific  per- 
formance against  the  devisees  of  the  prom- 
isor, even  though  he  died  before  she  was  of 
age  and  she  had  fully  performed  her  part  of 
the  contract.  Ide  v.  Brown,  178  N.  Y.  26, 
70  N.  E.  101,  reversing  87  App.  Div.  609,  83 
N.  Y.  Supp.  1108.  In  a  lengthy  concur- 
ring opinion  Judge  O'Brien  holds  that  such 
a  contract  is  unilateral,  and  therefore  not 
capable  of  being  specifically  enforced* 
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extent  the  doctrine  of  these  cases  has  been 
affected  by  the  amendment  of  §  1624  of  the 
Civil  Code  in  the  year  1905,  by  which  a  new 
subdivision  was  added  to  said  section,  in- 
cluding such  contracts  among  those  declared 
by  the  section  to  be  invalid,  unless  the  same, 
or  some  note  or  memorandum  thereof,  is  in 
writing  and  subscribed  by  the  party  to  be 
charged,  or  by  his  agent. 

The  facts  alleged  in  the  amended  com- 
plaint are  not  such  as  to  serve  aa  a  basis 
for  a  very  strong  appeal  to  the  sense  of  jus- 
tice of  a  court  of  equity,  on  the  theory  that 
there  waa  such  a  change  of  conditions  and 
relations  on  the  part  of  plaintiffs,  made  in 
reliance  on  any  promise  or  promises  of  the 
Fischers,  that  it  would  be  a  fraud  upon 
them  not  to  give  them  the  Fischer  property. 


When  originally  taken  by  the  Fischers,  they 
were  orphan  children,  aged,  respectively, 
eleven  and  fourteen  years,  without  a  single 
relative  on  earth,  so  far  as  appears,  and 
without  any  friend  or  home,  except  such  as 
was  afforded  them  by  the  charitable  institu- 
tion of  which  they  were  inmates.  They 
could  expect  nothing  therefrom,  except  such 
care,  support,  and  education  as  are  ordi- 
narily afforded  by  such  an  institution,  until 
such  time  as  they  might  be  placed  in  some 
family  under  such  terms  as  the  Fischers 
agreed  to  with  the  authorities  of  the  insti- 
tution. It  is  not  to  be  assumed  that  they 
would  have  fared  better  in  any  other  family 
than  they  did  with  the  Fischers.  They 
j  were  furnished  by  the  B^schers  with  a  home 


until  their  respective  marriages.    So  far  as 


In  Mahaney  v.  Carr,  175  N.  Y.  454,  67 
K.  E.  903,  speaking  of  a  contract  between 
a  father,  on  behalf  of  his  five-year  old  child, 
and  the  child's  maternal  grandfather,  to 
the  effect  that  the  latter  should  adopt  the 
child  and  leave  her  a  certain  share  in  his 
property,  the  court  said:  ''In  all  the  dis- 
cussion of  this  case,  here  and  below,  it  has 
been  assumed  that  the  finding  of  fact  re- 
ferred to  imports  a  contract  of  some  kind, 
but  if  so,  who  were  the  parties?  Was  it  a 
contract  between  a  child  five  years  old  and 
her  grandfather,  or  between  the  latter  and 
his  son-in-law,  the  father  of  the  child? 
How  could  the  father  bind  the  child  by  a 
verbal  arrangement  to  transfer  her  care  and 
custody  to  another?  If  this  was  a  contract 
it  certainly  was  not  a  mutual  one,  binding 
the  child  and  her  father  as  well  as  the 
grandfather.  The  father  and  the  child 
could  at  any  time  repudiate  it,  and  the 
grandfather  had  no  remedy.  Suppose  that 
the  father  and  child  refused  to  carry  out  the 
contract,  so-called,  could  the  grandfather 
have  specific  performance?  The  answer  to 
these  questions  would  be  quite  important  as 
a  test  of  the  legal  significance  of  the  finding 
of  the  learned  trial  judge." 

d.  Definiteness  and  certainty. 

Had  the  real  consideration  supporting  the 
contract  in  Baumann  v.  Kusian  been  dis- 
cerned, the  contract  would  have  appeared 
much  more  definite  and  certain.  It  was 
held  to  be  indefinite  and  uncertain  both  as 
to  the  kiiid  of  service  and  as  to  the  length 
of  time  thev  were  to  serve.  The  statement 
of  the  real  consideration,  t.  €.,  the  society, 
companionship,  and  filial  obedience  of  the 
children,  wouM,  in  and  of  itself,  have  an- 
swered the  objection  as  to  kind  of  service, 
and  as  to  the  length  of  time,  it  was  alleged 
that  promisors  were  to  "rear  and  educate 
them  in  a  suitable  manner  and  treat  them 
in  all  respects  as  their  own  cliildren," 
which,  in  view  of  the  real  consideration, 
necessarily  implied  an  agreement  on  their 
part  to  stay  the  same  length  of  time  that  a 
natural  child  should  stay.  "1  liat  is  certain 
which  can  hv  rendered  certain*'  \&  a  maxim 
44  L.Rw^.(N.S.) 


frequently  applied  to  this  class  of  cases. 
But,  this  would  not  have  cleared  up  the  un- 
certainty as  to  whether  or  not  promisors 
had  agreed  to  leave  property  to  them.  This 
was  the  one  real,  vital  question  in  the  case, 
and  should  have  been  so  pleaded. 

A  contract  that,  in  return  for  services 
and  filial  obedience  to  be  rendered,  the 
promisors  "do  hereby  make  said  Allen  V. 
Jones  their  sole  and  only  heir  ...  so 
that  he  shall  inherit  their  estate  at  their 
respective  deaths,"  the  promisors  being  man 
and  wife,  the  wife  also  signing  the  contract, 
was  held  in  Jones  v.  Bean,  136  111.  App. 
545,  to  be  as  strongly  in  favor  of  the  prom- 
isee as  if  the  wording  had  been,  "he  shall 
inherit  their  estate,  and  they  shall  not  make 
any  disposition  thereof  which  will  interfere 
with  its  descent  to  him."  The  contract 
thus  made  certain,  fair,  and  just  by  cir- 
cumstances will  be  specifically  enforced 
when  fully  performed  by  the  promisee. 

And  in  Burns  v.  Smith,  21  Mont.  251,  69 
Am.  St.  Rep.  653,  53  Pac.  742,  where  a 
man  had  agreed  to  adopt  a  child  of  ten 
years  and  leave  her  a  child's  share  in  his 
estate,  but  had  failed  to  record  the  agree- 
ment as  required  by  law,  and  died  in  the  be- 
lief that  she  was  his  legal  heir,  the  court  de- 
creed specific  performance  of  the  contract, 
although  it  had  been  lost,  by  awarding  to 
her  the  same  share  in  the  estate  that  a 
natural  child  would  have  inherited;  he  hav- 
ing died  intestate  after  she  had  been  mar- 
ried and  went  to  her  own  home  with  his  ap- 
proval. 

In  Svanburg  v.  Fosseen,  75  Minn.  350,  43 
L.R.A.  427,  74  Am.  St.  Rep.  490,  78  N.  W. 
4,  it  was  held  that  a  contract  to  give  and 
leave  to  certain  children  all  the  property, 
both  real  and  personal,  which  the  promisors 
then  owned  and  which  they  might  own  at 
the  time  of  their,  death,  in  consideration  of 
the  children's  coming  to  the  house  of  the 
promisors  to  live  with  them,  and  giving 
them  their  services  as  they  should  be  di- 
rected until  the  children  grew  up,  is  suf- 
ficiently definite  and  certain  to  support  an 
action   for  specific  performance. 

And  Svanburg  v.  Fosseen,  supra,  was 
cited   with  approval   in  Haubrich  'v,  Hau- 
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appears,  they  gave  up  and  sacrijflced  abso- 
lutely nothing  in  the  way  of  present  or  pro- 
spective advantage  by  remaining  with  the 
Fischers.  This  is  especially  true  as  to  the 
situation  when  any  alleged  promise  as  to 
property  was  made;  none  of  which  promises 
is  alleged  to  have  been  given  until  after  they 
went  to  Iowa.  Up  to  this  time,  certainly,  as 
was  stated  by  the  learned  judge  of  the  court 
below:  "It  seems  to  have  been  just  the  or- 
dinary case  of  a  person  taking  a  child  from 
an  orphan  asylum  to  rear  and  educate  it  for 
whatever  services  it  might  render  and  for 
its  companionship."  There  is  nothing  to  in- 
dicate that  it  would  have  been  to  plaintiffs' 
advantage  in  any  way  to  leave  the  Fischers, 
pr  to  return  to  the  charitable  institution  in 
New  York,  if  they  could  have  done  so,  or  to 


remain  in  Iowa  when  the  Fischers  came  to 
California.  While  with  the  Fischers,  they 
are  not  alleged  to  have  rendered  any  un- 
usual service.  They  simply  conducted 
themselves  as  "dutiful  children"  and  ren- 
dered "dutiful  service."  They  certainly 
have  received,  so  far  as  appears,  what  would 
ordinarily  be  considered  adequate  compen- 
sation for  all  they  have  given. 

As  we  have  said,  it  is  settled  that,  to  war- 
rant specific  enforcement  of  a  contract  of 
the  character  here  allied,  the  contract 
must  be  definite  and  certain.  It  is  also 
settled  that  it  must  be  just  and  fair.  It 
was  said  in  Owens  v.  McNally,  supra:  "But 
the  question  whether  relief  should  be 
granted  or  denied  in  a  particular  case  ad- 
dresses itself  peculiarly  to  the  conscience  of 


brich,  118  Minn.  394,  136  N.  W.  1025,  as 
to  all  the  points  of  law  decided  therein,  but 
was  not  followed  for  the  reason  that  the 
alleged  contract  before  the  court  was  not 
sustained  by  the  evidence. 

An  oral  agreement  between  the  parents  of 
a  young  child  and  the  child's  uncle,  that  the 
parents  will  give  up  all  control  over,  claim 
to,  and  possession  of,  the  child  to  her  uncle 
on  consideration  that  he  receive  her  into 
his  own  home,  support  and  educate  her,  and 
leave  to  her  all  of  the  property  of  which 
he  might  be  possessed  at  the  time  of  his 
death,  is  sufficiently  definite  and  certain  to 
support  a  decree  for  specific  performance 
after  the  uncle's  death,  he  having  made  no 
provision  for  the  child.  Kofka  v.  Rosicky, 
41  Neb.  328,  25  L.R.A.  207,  43  Am.  St.  Rep. 
685,  69  N.  W.  788. 

If  there  is  a  distinction  between  Bau- 
HANN  V.  KuBiAN  and  the  case  of  Van  Tine 
v.  Van  Tine,  —  N.  J.  Eq.  — ,  1  L.R.A.  165, 
15  Atl.  249,  it  is  in  the  circumstances,  and 
not  in  the  contracts,  and  that  is  the  only 
distinction  the  court  points  out.  In  the 
Van  Tine  Case,  the  verbal  agreement  was 
that  the  child  "should  be  treated  as  the  ob- 
ligor's own  child/'  and  there  was  a  virtual 
though  not  formal  adoption,  and  the  agree- 
ment was  acted  upon  by  both  parties  dur- 
ing the  life  of  the  obligor.  When  the  child 
reached  her  majority  she  spoke  of  leaving 
to  learn  a  trade,  but  was  induced  to  remain 
with  the  obligor  on  the  promise  that  she 
should  have  the  property  after  the  obligor's 
death.  But  the  child's  father,  who  really 
wished  to  take  her,  had  made  the  agreement 
originally.  The  decree  in  this  case  was  vir- 
tually a  decree  for  specific  performance. 
Nothing  was  said  in  the  original  contract 
about  property,  but  the  court  says:  "How 
can  the  court  say  that  Mrs.  Stryker  did 
not  mean  just  what  she  .said?  And  how 
can  it  say  that  she  did  not,  by  what  she 
said,  most  fully  and  distinctly  bind  herself 
to  perform  all  the  obligations  of  a  parent 
towards  a  child,  towards  Jessie?" 

But  in  Shahan  v.  Swan,  48  Ohio  St.  25, 
29  Am.  St.  Rep.  517,  26  N.  E.  222,  it  is 
suggested  that  a  contract  that  a  child  shall 
be  made  the  heir  of  the  promisor,  and  shall 
44  L.RJl.(N.S.) 


succeed  to  his  property  at  his  death,  as  a 
compensation  for  her  mother's  giving  her 
up  to  the  promisor,  forever  concealing  the 
identity  of  her  parentage,  and  the  child's 
becoming  and  remaining  a  member  of  the 
promisor's  family,  is  not  sufficiently  definite 
and  certain  to  support  a  decree  of  specific 
performance,  where  the  evidence  and  all  of 
the  circumstances  fail  to  disclose  the  inten- 
tion of  the  parties  as  to  how  the  property 
is  to  be  transferred  and  as  to  how  it  was 
to  affect  the  rights  of  the  promisor's  wife 
in  case  she  should  survive  him.  This  was 
really  a  question  of  fairness  to  third  par- 
ties, but  the  court's  suggestion  related  to 
certainty  and  definiteness. 

And  a  parol  promise  that  if  the  niece  of 
decedent  would  live  with  promisor  and  his 
wife,  the  niece  being  a  child,  receiving  her 
board,  clothes,  etc.,  from  him  in  hiB  home, 
"«he  should  have  a  good  home  as  long  as  he 
lived,  and  at  his  death  he  would  provide  for 
her;  that  she  should  never  want  as  long  as 
she  lived," — is  too  indefinite  both  as  to 
length  of  service  and  as  to  compensation 
to  be  specifically  enforced.  Walls's  Appeal, 
I'll  Pa.  460,  56  Am.  Rep.  288,  5  Atl.  220. 

Where  a  married  woman  was  incapable  of 
making  a  contract  binding  her  real  estate, 
her  agreement  to  take  a  child  into  her  home 
to  raise,  educate,  and  "do  a  child's  part  by 
her,"  must  be  interpreted  as  within  her 
legal  capacity,  so  that  such  contract  will 
be  interpreted  as  referring  wholly  to  her 
duties  to  the  child  before  her  death,  and  not 
to  the  share  in  her  estate  to  be  given  to 
the  child,  hence  such  contract  cannot  be  the 
basis  of  a  decree  for  specific  performance 
against  her  estate  after  ner  death.  Asbury 
V.  Hicklin,  181  Mo.  658,  81  S.  W,  390. 

The  uncertainty  as  to  the  amount  of  prop- 
erty affected  by  a  contract  to  "make  an 
heir"  of  a  child  brought  up  in  the  home  of 
the  promisor  is  a  circumstance  to  be  con- 
sidered by  the  court  as  to  whether  it  will 
exercise  its  discretion  in  ordering  specific 
performance  of  the  contract  under  changed 
conditions  in  the  property  rights.  Wallace 
V.  Rappleye,  103  III.  229. 

A  child  adopted  at  the  age  of  nine  years 
by  her  grandfather,  under  a  verbal  a^^ree- 
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the  chancellor;  and,  before  a  plaintiff  en- 
titles himself  to  it,  many  considerations 
enter  and  are  to  be  weighed.  .  .  .  Where 
a  contract  such  as  this,  resting  in  parol, 
and  sought  to  be  enforced  alter  the  death  of 
the  other  party  to  it,  comes  before  a  court 
of  equity  for  review,  it  is  scrutinized,  and 
should  be  scrutinized,  with  particular  care, 
and  only  upon  a  satisfactory  showing  that 
it  is  definite  and  certain  and  just  will  it  be 
enforced.  The  proofs  of  the  contract  should 
be  clear,  and  the  acts  of  the  claimant  ref- 
erable alone  to  the  contract." 

We  have  already  pointed  out  wherein  the 
alleged  contract  is  vague  and  uncertain  as 
to  the  undertaking  of  plaintiffs,  in  consider- 
ation of  which  the  alleged  promises  on  the 
part  of  the  Fischers  were  made.    From  what 


we  have  said  as  to  the  facts  of  this  case,  an 
alleged  in  the  complaint,  we  are  of  the 
opinion  that  it  also  sufficiently  appears  that 
there  was  no  suoh  showing  of  adequacy  of 
consideration  for  the  alleged  promise  of  the 
Fisdhers  in  regard  to  their  property  as  to 
appeal  to  a  court  of  equity  as  requiring 
specific  enforcement,  in  the  face  of  the  rule 
that  the  contract  must  be  just  and  fair. 
That  plaintiffs  agreed  simply  to  remain  with 
the  Fischers  for  some  unspecified  and  in- 
definite time,  conducting  themselves  during 
said  time  as  ''dutiful  children"  and  render- 
ing "dutiful  service,"  which  is  substantially 
all  that  appears,  is,  under  all  the  circum- 
stances of  this  case,  far  from  such  a  fair 
and  adequate  consideration  as  would  appeal 
to  a  court  of  equity  as  being  fair  and  just. 


ment  that  he  will  provide  for  her  and  at  his 
death  provide  for  her,  equally  with  his 
daughters,  is  not  entitled  to  specific  per- 
formance of  the  contract  in  the  event  that 
he  provides  for  his  daughters  by  will,  and 
leaves  her  nothing  after  she  has  performed 
her  part  of  the  agreement,  for  the  reason 
that  the  contract  is  too  indefinite;  but  she 
may  recover  the  value  of  her  services  from 
his  estate.  Walker  v.  Boughner,  18  Ont. 
Rep.  448. 
And  see  Gary  v.  James,  infra. 

V,  Proof  of  contract, 

a.  Cfharacter  and  Imrden  of  proof. 

The  same  rules  as  to  burden  of  proof,  and 
aa  to  the  amount  and  character  thereof 
necessary  to  establish  the  contract,  that 
are  applicable  to  contracts  for  services  or 
support  (see  complementary  note,  ante), 
are  also  applied  to  cases  here  considered. 
But  however  strongly  the  rules  may  be 
stated,  it  is  certain  that  the  attitude  of  the 
court  toward  the  particular  circumstances 
of  each  case  causes  a  great  difference  in  the 
holdings  under  the  rules:  t.  e.,  the  rules 
are  fixed,  but  the  application. thereof  is  sub- 
ject to  variation. 

It  was  held  in  Rosseau  v.  Rouss,  180 
N.  Y.  116,  72  N.  E.  916,  reversing  91  App. 
Div.  230,  86  N.  Y.  Supp.  497,  that  a  mother 
of  an  illegitimate  child  is,  under  the  New 
York  statute,  an  incompetent  witness  to 
prove  an  oral  contract  with  its  putative 
father,  the  suit  being  against  his  estate 
after  his  death,  that,  if  she  would  main- 
tain the  child  and  keep  it  in  the  city  where 
he  lived  until  it  was  ten  years  old,  he  would 
settle  upon  it  the  sum  of  $100,000,  where 
she  made  the  contract,  not  in  the  presence 
of  the  child,  and  furnished  the  sole  consider- 
ation, the  child  deriving  all  its  interest 
from  her.  The  court  distinguishes  the  hold- 
ing from  that  of  Bouton  v.  Welch,  170  K. 
Y.  554,  63  N.  E.  539,  but  Cullen,  Ch.  J.,  in 
concurring  states  that  there  is  no  distinc- 
tion and  that  the  instant  case  overrules  the 
former  one. 

In  Hamlin  v.  Stevens.  177  N.  Y.  39,  69 
44  L.R.A.(N.S.)  49 


X.  E.  118,  where  a  testator  had  left  to  his 
"nephew"  $6,000,  and,  after  making  be- 
quests to  his  own  wife  and  two  daughters, 
left  all  the  residue  of  his  estate  to  "our 
children,"  the  nephew  attempting  to  prove 
a  contract  wherein  the  testator  had  agreed 
with  the  complainant's  parents  when  he 
was  but  eleven  years  old,  that  testator 
would  adopt  him  and  leave  him  an  equal 
share  in  his  estate,  it  was  held,  that  the 
very  strongest  proof  of  such  contract  was 
necessary  in  order  to  defeat  the  terms  of 
the  will  and  support  a  decree  of  specific 
performance;  and  the  testimony  of  the 
plaintiff  and  his  mother  as  to  the  contract, 
coupled  with  proof  of  declarations  of  the 
testator  that  he  intended  that  the  nephew 
should  share  with  the  daughters  equally 
in  the  estate,  were  held  not  sufficient  to  es- 
tablish the  contract. 

And  in  Mahaney  v.  Carr,  175  N.  Y.  454, 
67  N.  E.  903,  reversing  68  App.  Div.  650, 
74  N.  Y.  Supp.  1136,  it  was  held  that  where 
an  oral  contract  to  adopt  a  child  and  leave 
to  her  a  certain  share  in  promisor's  prop- 
erty is  alleged,  and  it  appears  by  plain- 
tiff's evidence  that  the  contract  was  reduced 
to  writing,  it  was  reversible  error  for  the 
trial  court  to  admit  further  evidence  of  the 
terms  of  the  contract  and  refuse  a  motion 
to  strike  out  all  such  testimony  as  was  al- 
ready in,  unless  the  plaintiff  showed  suf- 
ficient cause  why  the  written  contract  could 
not  be  produced. 

It  was  held  in  Holmes  v.  Connable,  111 
Iowa,  298,  82  N.  W.  780,  that  the  fact  that 
there  was  some  testimony  showing  a  con- 
tract to  make  a  child  an  heir  in  consider- 
ation of  its  being  surrendered  to  promisor 
to  live  in  his  family  until  it  should  be 
grown,  and  none  on  the  part  of  the  defense 
to  the  contrary,  does  not  necessarily  es- 
tablish the  contract  so  as  to  entitle  plain- 
tiff to  a  decree  of  specific  performance;  and 
that  the  circumstances,  such  as  the  situa- 
tion of  the  parties  and  their  conduct, 
strongly  indicating  an  improbability  that 
such  a  contract  was  made,  may,  and  in  this 
case  should,  outweigh  the  testimony  to  the 
effect  that  there  was  such  a  contract. 

A   son   having   inherited   an    interest   in 


770 


CALIFORNIA  SUPREME  COURT. 


Jan., 


And,  finally,  we  agree  entirely  with  what 
was  said  by  the  learned  judge  of  the  trial 
court,  to  the  effect  that  it  is  not  perceivable 
how  the  plaintiffs  made  such  a  sacrifice  of 
present  or  prospective  advantages,  in  reli- 
ance upon  the  alleged  statements  of  the 
Fischers,  that  it  would  now  foe  a  fraud  upon 
them  not  to  give  them  the  Fischer  prop- 
erty. 

In  one  or  two  of  the  cases  cited  by  learned 
counsel  for  plaintiffs,  relief  in  the  nature  of 
specific  enforcement  was  given,  although  it 


does  not  appear  from  the  opinion  that  there 
was  any  explicit  promise  in  the  matter  of 
property.  Such  a  promise  appears  to  have 
been  implied  in  one  case  from  an  undertak- 
ing to  provide  for  the  child  and  bring  her  up 
as  her  own  (Van  Tine  v.  Van  Tine,  —  N.  J. 
Eq.  — ,  1  L.R.A.  156,  15  Atl.  249),  and  in 
the  other  from  a  written  statement  in  adop- 
tion proceedings,  which  proved  abortive  to 
the  effect  that  the  deceased  and  his  wife  in- 
tended to  make  the  child  their  heir.  Wright 
V.  Wright,  99  Mich.  170,  23  L.R.A.  196,  68 


land  from  his  father  and,  not  wishing  the 
land  sold,  conveyed  his  interest  to  his 
mother  for  her  support  upon  the  consider- 
ation that  she  return  it  to  him  at  her  death 
if  she  had  not  sold  it,  it  was  held  in  Keefe 
V.  Keefe,  19  Cal.  App.  310,  126  Pac.  929, 
that  although  the  value  of  the  land  might 
be  estimated  in  money,  yet  he  was  entitled 
to  specific  performance,  she  not  having  sold 
the  land,  but  devised  all  of  her  estate  to  her 
daughters. 

Declarations  made  by  a  stepfather  to 
third  persons  to  the  effect  that  he  would 
give  or  leave  all  of  his  property  to  his 
stepson,  whom  he  had  brought  up,  and  that 
he  intended  that  the  boy  should  have  all  of 
his  property  at  his  death,  without  designat- 
ing whether  it  is  to  be  conveyed,  devised, 
or  transmitted  by  supposed  inheritances,  are 
not  sufficient  to  establish  the  fact  that  a 
contract  was  made  between  the  two  that  if 
the  boy  should  continue  to  live  with  promi- 
sor and  care  for  him  as  a  son  would  for  a 
father,  he  would,  in  consideration  thereof, 
at  his  death,  leave  to  the  boy  all  of  his 
property,  where  it  was  shown  that  the 
boy  had  been  away  from  home  at  times  as 
long  as  a  year,  had  made  a  statement  in- 
consistent with  the  theory  of  a  contract, 
and  had  received  $1,300  from  the  step- 
father. Haubrich  v.  Haubrich,  118  Minn. 
394,  136  N.  W;  1025. 

The  testimony  of  two  interested  wit- 
nesses as  to  the  substance  of  conversations 
which  had  taken  place  some  eighteen  years 
previously  was,  in  Hanly  v.  Hanly,  105  App. 
Div.  335,  93  N.  Y.  Supp.  864,  held  to  be  in- 
sufficient to  establish  an  oral  contract  to 
take  a  child  into  the  home  of  the  promisor 
and  at  his  death  give  to  the  child  all  his 
property,  as  against  circumstances  making 
such  an  agreement  very  improbable;  and 
although  it  was  admitted  that  the  promisor 
had  agreed  "to  take  the  child  as  his  own," 
it  was  held  that  an  agreement  ''to  treat  a 
child  as  a  person  would  treat  his  own  child 
confers  upon  the  child  no  right  whatever  to 
the  property  of  the  promisor." 

b.  Statute  of  frauds. 

Since,  by  the  weight  of  authority,  per- 
formance without  possession  or  improve- 
ments will  take  the  oral  contract  out  of  the 
statute  of  frauds,  when  the  consideration  is 
not  capable  of  definite  valuation  (see  notes 
in  16  L.R.A.(N.S.)  466  and  38  L.R.A.(N.S.) 
44  L.R.A.(N.S.) 


762),   most   courts  apply   the   rule   to   the 
cases  here  under  consideration. 

It  has  been  held  that  full  performance, 
on  promisee's  part,  of  an  oral  contract  to 
convey  land  to  a  child  in  consideration  of 
its  being  named  for  the  promisor,  will  take 
the  contract  out  of  the  statute  of  frauds. 
Daily  v.  Minnick,  117  Iowa,  563,  60  L.R.A. 
840  *91  N.  W.  913. 

In  Wright  v.  Wright,  99  Mich.  170,  23 
L.R.A.  196,  58  N.  W.  64,  it  was  held  that 
an  agreement  to  leave  all  of  one's  property 
to  a  child  might  be  implied  from  the  fact 
(supported  by  corroborating  circumstances) 
that  the  decedent  adopted  the  child,  under 
a  statute  which  was  afterwards  declared  to 
be  unconstitutional,  with  the  belief  that  the 
child  would  inherit  all  of  his  property, 
which  belief  he  retained  at  the  time  of  his 
death;  and,  further,  that  the  child's  re- 
maining with  and  working  for  the  decedent 
in  all  respects  as  a  son  until  the  death  of 
his  foster  father,  which  occurred  when  the 
child  was  twenty-two  and  one-half  years  old, 
was  sufficient,  performance  to  take  the  im- 
plied agreement  out  of  the  statute  of  frauds 
so  that  it  would  be  specifically  enforced, 
even  though  the  child  when  but  one  and  one- 
half  years  old  had  been  bound  to  decedent 
until  of  age  by  an  indenture  made  by  the 
superintendent  of  the  poor. 

A  parol  contract  to  leave  property  in  con- 
sideration of  a  child's  entering  the  home  of 
promisor  as  a  member  of  the  family  and 
rendering  services  is  taken  out  of  the  stat- 
ute of  frauds  by  the  child's  full  performance 
of  the  contract;  for  the  value  of  his  serv- 
ices and  companionship  cannot  be  esti- 
mated in  money.  Svanburg  v.  Fosseen,  76 
Minn.  560,  43  L.R.A.  427,  74  Am.  St.  Rep. 
490,  78  N.  W.  4. 

And  Svanburg  v.  Fosseen,  supra,  was  cited 
and  followed  in  Laird  v.  Vila,  93  Minn.  45, 
106  Am.  St.  Rep.  420,  100  N.  W.  656,  not- 
withstanding the  court  also  stated  that  ''the 
necessity  for  requiring  a  strict  degree  of 
proof  to  establish  an  issue  of  this  character 
is  too  patent  to  warrant  extended  elabora- 
tion." 

A  parol  agreement  that,  in  consideration 
of  the  parent's  giving  up  a  young  child  to 
her  uncle  to  become  a  member  of  his  family 
and  the  child's  becoming  in  all  respects  as 
his  child,  he  would  support  and  educate  her 
and  leave  her  all  the  property  of  which  he 
might  be  possessed  at  the  time  of  his  death, 
is  taken  out  of  the  statute  of  frauds  by  the 
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y.  W.  54.  Both  cases  were,  by  reason  of 
their  peculiar  circumstances,  what  are 
called  ''hard  cases/'  and  the  opinion  in  the 
last  case  cited  was  by  a  divided  court;  two 
out  of  five  justices  dissenting.  We  cannot 
at  all  accede  to  the  view  that  relief  may  be 
given  in  such  a  case,  in  the  absence  of  a 
clear  and  definite  promise,  on  the  part  of 
the  deceased,  to  the  effect  that  the  child 
shall  have  his  property,  or  some  specified 
portion  thereof,  when  he  dies.  We  say  this 
much  with  reference  to  the  understanding 


and  agreement  at  the  time  the  Fischers  took 
the  plaintiffs  in  New  York. 

We  find  nothing  in  any  of  the  other  cases 
cited  that  requires  notice.  Each  case  must 
necessarily  depend  upon  its  own  peculiar  cir- 
cumstances. We  are  satisfied  that  the  lower 
court  did  not  err  in  sustaining  the  demurrer 
to  the  amended  complaint. 

The  judgment   is  affirmed. 

Shaw,  Sloss,  Melvin,  and  Henshaw, 
JJ.,  concur. 


child's  entering  his  home  as  a  member  of  his 
family  and  rendering  such  services  as  were 
required  of  her  for  ten  years  until  his  and 
his  wife's  death,  since  this  was  a  part  per- 
formance of  the  contract,  and  the  value  of 
the  services  rendered  was  incapable  of  being 
definitely  fixed.  Kofka  v.  Rosicky,  41  Neb. 
328,  25  L.R.A.  207,  43  Am.  St.  Rep.  685,  59 
N.  W.  788. 

And  the  same  principle  had  been  adopted 
in  Sharkey  v.  McDermott,  91  Mo.  647,  60 
Am.  Rep.  270,  4  S.  W.  107. 

And  where  a  contract  to  leave  property  in 
consideration  of  a  child's  being  given  over 
to  the  promisor  for  adoption  has  been  re- 
duced to  writing  and  signed  by  the  parties, 
but  in  some  way  became  mutilated,  proof  of 
its  execution  and  contents  are  admissible. 
Furman  v.  Craine,  18  Cal.  App.  41,  121 
Pac.  1007. 

But  in  Shahan  v.  Swan,  48  Ohio  St.  25,  29 
Am.  St.  Rep.  517,  26  N.  £.  222,  it  was  held 
that  an  unmarried  person's  giving  up  to  a 
well-to-do  childless  couple  her  two-year-old 
illegitimate  child  to  be  adopted  by  them,  and 
forever  concealing  the  identity  of  its  pa- 
rentage, together  with  their  receiving  and 
bringing  up  the  child  as  their  own,  indi- 
cates a  desire  on  the  mother's  part  to  bene- 
fit herself  and  child  and  the  manifestation 
of  a  charitable  disposition  on  the  part  of 
the  couple,  rather  than  acts  done  in  the  per- 
formance of  an  oral  contract  to  compensate 
the  child  by  leaving  to  it  the  entire  estate 
of  the  promisor,  hence,  such  acts  do  not  con- 
stitute performance  that  will  take  the  con- 
tract out  of  the  statute  of  frauds,  since 
they  are  not  directly  referable  thereto. 

And  in  Renz  v.  Drury,  57  Kan.  84,  45  Pac. 
71,  where  a  child  of  unknown  parentage  was 
taken  by  a  childless  married  couple  and 
brought  up  to  the  age  of  fifteen  years  in 
ignorance  of  the  fact  that  she  was  not  the 
child  of  the  couple,  and  she  alleged  that  at 
that  time  she  discovered  the  facts  about 
herself,  and  made  a  verbal  agreement  to  re- 
main with  her  foster  parents  as  their  own 
child,  on  condition  that  they  would  make 
her  their  heir  and,  in  case  of  the  death  of 
either  of  them,  she  should  inherit  one  half 
of  their  property,  and  she  did  so  remain  un- 
til the  husband's  death,  it  was  held  that  her 
services  were  capable  of  definite  ascertain- 
ment, and  that  specific  performance  of  the 
contract  would  not  be  decreed  especially  as 
to  land  acquired  after  the  date  of  the  al- 
leged contract. 
44  L.R.A.(N.8.) 


An  oral  contract  to  adopt  a  child  and 
leave  to  her  all  of  promisor's  property  is 
not  partly  performed  so  as  to  take  the 
agreement  out  of  the  statute  of  frauds,  by 
the  taking  of  the  child  into  the  promisor's 
home,  and  supporting  and  educating  her, 
where  the  circumstances  show  that  such  acts 
are  equally  as  consistent  with  a  desire  to 
assist  a  poor  brother  in  rearing  his  large 
family  as  they  are  with  the  idea  of  fulfill« 
ing  the  alleged  contract.  Kinney  v.  Murray, 
170  Mo.  674,  71  S.  W.  197. 

A  few  courts  hold  that  performance  with- 
out possession  will  not  take  an  oral  con- 
tract concerning  real  estate  out  of  the  stat- 
ute of  frauds,  even  though  the  value  of  the 
consideration  cannot  be  estimated  in  money. 
(See  note  in  15  L.R.A.(N.S.)  466.)  The 
following  cases  were  decided  upon  that 
theory : 

In  Wallace  v.  Long,  105  Ind.  522,  55  Am. 
Rep.  222,  5  N.  E.  666,  a  contract  very  sim- 
ilar to  that  in  Kofka  v.  Rosicky,  supra,  was 
held  to  be  within  the  statute  of  frauds,  and 
not  taken  out  of  the  statute  by  a  similar 
performance  on  the  part  of  the  child. 

A  child's  entering  the  home  of  a  stranger, 
taking  his  name,  and  becoming  a  member 
of  his  family  in  fulfilment  of  an  oral  con- 
tract that  in  consideration  thereof  he  would 
leave  her  all  of  his  property,  real,  personal, 
and  mixed,  is  not  such  a  performance  as 
will  take  the  contract  out  of  the  statute 
of  frauds.  Pond  v.  Sheean,  132  111.  312,  8 
L.R.A.  414,  23  N.  E.  1018. 

Where  a  childless  husband  and  wife,  in 
consideration  that  a  young  girl  should  live 
with  them  until  the  death  of  both,  in  all 
respects  as  their  own  child,  and  render  such 
services  as  she  was  capable  of  rendering, 
verbally  agreed  to  make  her  their  heir,  and 
at  their  death  or  the  death  of  the  survivor 
of  them  to  leave  by  will  to  her  the  entire 
estate  of  which  they  were  possessed,  con- 
sisting at  the  death  of  the  survivor  of  real 
and  personal  property,  it  was  held  in  Wal- 
lace V.  Long,  105  Ind.  523,  56  Am.  Rep.  222, 
5  N.  E.  666,  that  the  agreement  was  within 
the  statute  of  frauds,  and  that  full  per- 
formance on  the  part  of  the  girl  did  not  take 
it  out  of  the  statute,  and  specific  perform- 
ance cannot  be  decreed.  Cited  and  followed 
in  Austin  v.  Davis,  128  Ind.  472,  12  L.R.A. 
120,  25  Am.  St.  Rep.  456,  26  N.  E.  890. 

An  oral  contract  by  the  mother  of  an 
illegitimate  child  with  its  putative  father 
that,  in  case  she  allows  the  child  to  remain 
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with  him  and  under  his  control,  he  will 
give  it  real  estate  and  money  for  an  edu- 
cation, is  within  the  statute  of  frauds,  and 
cannot  be  specifically  enforced;  but  the  val- 
ue of  the  land  and  money  may  be  awarded 
as  damages  for  the  breach  of  contract, 
where  the  agreement  has  been  wholly  per- 
formed on  the  part  of  the  mother  and  child. 
Doty  V.  Doty,  118  Ky.  204,  2  L.R.A.(N.S.) 
713,  80  S.  W.  803,  4  Ann.  Cas.  1064. 

A  child  of  a  poor  man  with  a  large  fam- 
ily, and  unable  to  give  her  many  advantages, 
entering  the  home  of  a  stranger,  who  was 
wealthy,  taking  his  name  and  becoming  a 
member  of  his  family,  under  a  verbal  agree- 
ment that  in  consideration  thereof  he  will 
leave  her  all  of  his  property,  real,  personal, 
and  mixed,  does  not  cnange  her  situation 
or  station  in  life  to  her  disadvantage,  so  as 
to  appeal  to  the  conscience  of  a  court  of 
equity,  so  as  to  induce  a  decree  for  specific 
performance  of  the  contract  notwithstand- 
ing the  statute  of  frauds,  on  the  ground  that 
the  statute  is  being  used  as  a  means  of  per- 
petrating a  fraud  upon  her.  Pond  v.  Shee- 
an,  supra. 

Also  see  Benge  v.  Hiatt,  82  Ky.  666,  56 
Am.  Rep.  012. 

VI>  Breach  by  promisee. 

See  note  to  Bennett  v.  Burkhalter,  ante, 
733,  for  discussion  of  principle  upon  which 
specific  performance  of  contract  will  be  de- 
feated by  nonperformance  on  the  part  of  the 
complainant. 

In  Burns  v.  Smith,  21  Mont.  251,  60  Am. 
St.  Rep.  653,  53  Pac.  742,  where  a  child, 
under  contract  to  live  with  promisor  as  his 
adopted  child  and  to  receive  a  child's  share 
of  his  estate,  had  left  his  home  because  of 
some  disagreement  with  promisor's  wife,  but 
had  been  induced  by  him  to  return  with  him 
to  his  home,  where  she  remained  as  he  de- 
sired, it  was  held  that  whatever  breach  of 
the  contract  there  was  on  her  part  was 
waived  by  him,  and  that  he  having  died  in 
the  belief  that  she  was  legally  adopted,  and 
without  making  any  effort  to  revoke  the 
contract,  it  would  support  a  decree  of  spe- 
cific performance. 

VII,  Particular  circumstances  a  factor. 

The  circumstances  of  each  case  cited  su- 
pra have  been  given  in  detail  in  most  in- 
stances, and  it  seems  unnecessary  to  repeat 
them  here,  and  only  a  few  are  left. 

In  Godine  v.  Kidd,  20  Abb.  N.  C.  36,  10 
N.  Y.  Supp.  335,  where  an  oral  apfreement 
was  made  between  a  child's  parents  and  a 
childless  couple  whereby  the  latter  were  to 
take  the  child  into  their  own  home  as  their 
own  child,  support,  educate,  bring  her  up, 
and  leave  to  her  at  their  deaths  all  of  the 
property  of  which  they  should  die  possessed, 
and  the  agreement  had  been  fully  performed 
by  all  parties  thereto,  but  because  of  the 
fact  that  the  real  estate  of  which  the  foster 
father  died  seised  was  owned  by  him  and  his 
wife  by  entireties,  and  did  not  pass  to  the 
child  by  his  will,  but  to  his  surviving  wid- 
ow, who  died  intestate,  supposing  that  it 
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had  so  passed,  no  legal  title  was  vested  in 
the  child,  it  was  held  that  relief  should  be 
granted  in  the  nature  of  specific  perform- 
ance, on  a  cross  bill  settin^r  up  the  contract 
by  way  of  defense  to  ejectoient  brought 
against  the  child  by  the  legal  heirs  of  the 
promisors. 

In  Furman  v.  Craine,  18  CaL  App.  41, 
121  Pac.  1007,  specific  performance  of  a 
contract  by  an  aunt  to  adopt  the  child  and 
leave  her  property  to  it,  on  consideration  of 
its  parents  giving  up  full  control  of  the 
child  and  its  performing  all  of  the  duties 
required  by  the  new  relation  thus  estab- 
lished, was  indirectly  decreed. 

An  oral  agreement  to  take  a  small  child 
into  the  family  of  the  promisors  as  a  son, 
and  in  consideration  of  the  father's  sur- 
render of  the  child  and  the  child's  remain- 
ing with  the  promisors,  serving  and  caring 
for  them  as  long  as  they  live,  they  shall 
leave  to  him,  by  will  or  otherwise,  all  of  the 
property  of  which  they  shall  die  seised,  when 
fully  performed  on  the  part  of  the  father 
and  child  and  partly  performed  on  the  part 
of  the  promisors,  will  be  specifically 
enforced;  and  where  the  promisors  are  hus- 
band and  wife,  the  wife  joins  In  the  con- 
tract, and  as  widow  consents  to  the  de- 
cree, there  is  nothing  in  the  homestead  laws 
of  Nebraska  to  prevent  a  decree  of  specific 
performance  of  tne  contract  as  to  the  home- 
stead before  the  death  of  the  wife,  although 
the  husband  devised  it  to  others.  Moline  ▼. 
Carlson,  02  Neb.  410,  138  N.  W.  721. 

In  Hill  V.  Gromme,  5  Myl.  &  C.  250,  9 
L.  J.  Ch.  N.  S.  64,  4  Jur.  165,  doubt  is  ex- 
pressed as  to  whether  a  child  could  have 
specific  performance  of  a  contract  made  by 
his  father  for  the  child's  benefit,  to  the  ef- 
fect that  on  consideration  of  £100  to  be 
paid  by  the  father  to  the  other  contracting 
party,  that  party  was  to  have  full  possession 
and  control  of  the  child,  educate,  bring  him 
up,  and  leave  to  him  all  of  promisor's  prop- 
erty at  death;  but  as  the  evidence  showed 
that  the  contract  had  never  been  acted  upon 
at  all,  or,  if  acted  upon  to  some  extent,  was 
wholly  abandoned  without  altering  the 
child's  condition  or  status  in  the  least,  the 
real  question  was  not  decided. 

In  Gary  v.  James,  4  Desauss.  Eq.  186,  a 
man  had  driven  his  wife  and  infant  daugh- 
ter, his  only  child,  from  his  home  and  taken 
in  another  woman,  who  lived  with  him  as 
his  wife  until  his  death.  Some  years  after 
having  been  driven  from  their  home,  but 
before  the  child  was  more  than  sixteen  years 
old,  he  wrote  to  the  daughter  as  follows: 

March  2d,  1807. 
My  Dear  Daughter: — I  take  this  opportu- 
nity to  request  you  to  come  and  live  with 
me;  if  you  will  come,  you  shall  be  the  ob- 
ject of  my  care,  and  shall  enjoy  all  the  care 
and  attention  that  can  be  bestowed  on  you 
by  a  tender  father.  You  are  the  object  of 
my  love,  and  shall  be  the  heir  of  my  prop- 
erty. John  James. 

In  response  to  the  letter  the  child,  with 
her  mother's  consent,  went  as  requested  and 
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remained  in  the  same  house  with  her  father 
and  his  paramour  until  a  short  time  before 
his  death,  when  he  drove  her  away  and  made 
a  will,  leaving  all  of  his  property  to  his 
mistress  for  life,  and  remainder  to  others. 
The  will  was  proved  without  objections,  but 
an  action  was  brought  for  specific  perform- 
ance of  the  contract  that  she  should  be  the 
heir  of  his  property.  The  bill  was  sustained 
against  the  objections  that  (1)  the  father 
was  entitled  to  the  services  and  companion- 
ship of  the  child,  hence,  there  was  no  con- 
sideration; (2)  that  the  child,  being  a 
minor,  was  not  capable  of  contracting;  (3) 
that  the  letter  did  not  fully  set  out  a  valid 
contract;  (4)  that  the  child  had  forfeited 
her  rights  under  the  contract  by  disobeying 
him  in  going  to  visit  her  mother,  which  he 
had  forbidden,  but  which  previously  he  had 
verbally  agreed  to  allow. 

In  B^antingham  v.  Huff,  174  N.  Y.  53,  96 
Am.  St.  Rep.  546,  66  N.  E.  620,  reversing 
67  App.  Div.  621,  an  action  for  specific  per- 
formance of  an  alleged  verbal  contract  to 
adopt  a  child  and  leave  property  to  her  was 
defeated  by  the  fact  that  the  oral  contract 
was  merged  into  a  later  written  one,  the 
terms  of  which  did  not  entitle  plaintiff  to 
relief.  J.  W.  M. 
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J.  D.  CRAWFORD  et  al.,  Admrs.,  etc.,  of 
Mrs.  M.  F.  Puckett,  Deceased,  Plffs.  in 
Err.y 

V. 

DAISY  PUCKETT  WILSON. 

(139   Ga.    654,   78    S.   E.   30.) 

Parent  aJid  child  —  contract  to  adopt  — 
enforcement. 

1.  A  parol  obligation  by  a  person  to  adopt 
the  child  of  another  as  his  own,  accompan- 
ied by  a  virtual,  though  not  a  statutory, 
adoption,  and  acted  upon  by  all  parties 
concerned  for  many  years  and  during  the 
obligor's  life,  may  be  enforced  in  equity 
upon  the  death  of  the  obligor,  by  decreeing 
the  child  entitled  as  a  child  to  the  property 
of  the  obligor  undisposed  of  by  will. 

Party  ^  adopted  child  ^  suit  by. 

2.  Such  an  equitable  suit  is  maintainable 
by  the  child  in  her  own  name  against  the 
administrators  of  the  obligor. 

'Witness  —  relative  of  adopted  child. 

3.  Where  the  contract  for  adoption  is 
made  by  the  grandmother  of  the  child  at  the 
instance  of  the  mother,  and  is  subsequently 
ratified  and  renewed  between  the  person 
adopting  the  child  and  the  mother,  in  a  suit 
by  the  child,  of  the  nature  described  in  the 
preceding  headnotes,  against  the  adminis- 

Headnotes  by  Evans,  P.  J. 

Note.  —  As    to    specific    performance    of 
contracts  to  adopt  a  child,  see  note  to  Bau- 
man  v.  Kusian,  ante,   756. 
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trators  of  the  person  contracting  to  adopt, 
the  grandmother  and  the  mother  are  com- 
petent witnesses  to  prove  the  contract. 

liaches  —  suit  to  enforce  contract  of 
adoption. 

4.  The  plaintiff  is  not  barred  of  her  equit- 
able cause  of  action  referred  to  in  head- 
notes  1  and  2,  where  the  suit  is  instituted 
within  a  few  months  after  the  obligor's 
death,  notwithstanding  the  plaintiff  may  be 
thirty  years  of  age  at  the  time  of  the  in- 
stitution of  the  suit. 

Executor  and  administrator  ^  exenoip- 
tion  from  suit  —  action  by  adopted 
child. 

5.  The  action  in  the  instant  case  does 
nor  fall  within  the  provisions  of  the  Civil 
Code  1910,  §  4015,  exempting  administrat- 
ors from  suits  on  debts  due  by  their  intes- 
tate until  after  the  lapse  of  twelve  months 
from  their  qualification  as  administrators. 

Equity  —  suit  to  preserve  interest  of 
adopted  child. 

6.  One  of  the  prayers  of  the  plaintiff  is 
to  enjoin  the  administrators  from  further 
proceeding  with  their  application  before  the 
court  of  ordinary  for  leave  to  sell  the  land 
as  that  of  their  intestate.  Inasmuch  as  the 
plaintiff  does  not  occupy  the  legal  status  of 
heir  or  creditor,  she  cannot  contest  in  the 
court  of  ordinary,  with  the  administrators', 
their  right  to  administer  the  estate  of  their 
intestate.  And  as  her  equitable  claim  to  the 
property  growing  out  of  the  defendants' 
intestate's  failure  to  consummate  the  plain- 
tiff's adoption  as  a  child  extends  to  the 
whole  esl^te  of  the  intestate,  and  as  the 
personal  estate  is  sufficient  to  pay  all 
debts,  equity  will  preserve  the  status  of  the 
realty  by  enjoining  a  sale  of  it  pending  the 
litigation. 

Receiver  —  for  intestate's  property  — 
right  to. 

7.  But  as  it  was  not  shown  that  the  ad- 
ministrators were  guilty  of  waste  or  mis- 
management, and  the  circumstances  are  not 
such  as  to  indicate  that  the  rights  of  all 
the  parties  would  be  more  effectually  and 
expeditiously  protected  and  enforced  by  the 
appointment  of  a  receiver,  it  was  error  to 
appoint  a  receiver,  and,  on  interlocutory 
hearing,  to  devest  the  administrators  of 
the  possession  of  the  property  of  their  in- 
testate pending  the  litigation. 

(April  15,  1913.) 

ERROR  to  the  Superior  Court  for  Hall 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  a  suit  to  enjoin  the  sale  of 
lands  belonging  to  decedent's  estate,  and  to 
procure  a  receiver  for  the  property.  Modi- 
fied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Skelton  and  H.  H.  Dean 
for  plaintiffs  in  error. 

Messrs.  H.  H.  Perry  and  W.  A.  Chart- 
ers, for  defendant  in  error: 

Plaintiff,  although  not  a   party  to  the 
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contract  out  of  which  her  rights  have  been 
derived,  may  bring  this  suit. 

Bourne  v.  Mason,  1  Vent.  6;  Dutton  v. 
Pool,  2  Vent.  322;  Hill  v.  Gomme,  5  Myl. 
&  C.  254,  9  L.  J.  Ch.  N.  S.  54,  4  Jur.  166 ; 
Lyons  v.  Blenkin,  Jacob,  245,  23  Revised 
Rep.  38;  Vandyne  v.  Vreeland,  11  N.  J. 
Eq.  370;  Whitehead  v.  Peck,  1  Ga.  140; 
Robson  v.  Harwell,  6  Ga.  589;  Gilmore  v. 
Johnston,  14  Ga.  683;  Lang  v.  Brown,  29 
Ga.  628;  Smith  v.  Smith,  36  Ga.  190,  91 
Am.  Dec.  761;  Sterling  v.  Sterling,  12  Ga. 
204;  Bell  v.  McGrady,  32  Ga.  257;  Dallas 
V.  Heard,  32  Ga.  622;  Sheppard  v.  Bridges, 
137  Ga.  626,  73  S.  £.  245;  Empire  State 
Ins.  Co.  v.  Collins,  64  Ga.  378;  Wright  v. 
Damish,  74  Ga.  828;  Hawkins  v.  Central 
of  Georgia  R.  Co.  119  Ga.  165,  46  S.  E. 
82;  Robson  v.  Harwell,  6  Ga.  628;  Second 
Nat.  Bank  v.  Grand  Lodge,  F.  &  A.  M.  98 
U.  S.  123,  25  L.  ed.  75;  Gilmore  v.  Bangs, 
55  Ga.  405;  Rivers  v.  Wright,  117  Ga.  84, 

43  S.  E.  499;  7  Am.  &  Eng.  Enc.  Law, 
104,  110;  Hendrick  v.  Lindsay,  93  U.  S. 
143,  23  L.  ed.  855. 

The  agreement  to  adopt  may  be  enforced. 

1  Cyc.  936;  Vandyne  v.  Vreeland,  11  N. 
J.  Eq.  370;  Wyche  v.  Greene,  16  Ga.  47; 
Gray  v.  Hamll,  82  Ga.  385,  6  LJt.A.  72, 
10  S.  E.  205;  Schouler,  Dom.  Rel.  p.  232; 
Jossey  v.  Brown,  119  Ga.  765,  47  S.  E.  360; 
Janes  v.  Cleghom,  54  Ga.  9;  Sharkey  v. 
McDermott,  91  Mo.  647,  60  Am.  Rep.  274, 
4  S.  W.  107;  Maddox  v.  Rowe,  23  Ga.  430, 
68  Am.  Dec.  535;  Dillon  v.  Dillon,  60  Ga. 
205;  Simonton  v.  Liverpool  L.  &  G.  Ins. 
Co.  51  Ga.  80;  Bunting  v.  Dobson,  125  Ga. 
450,  54  S.  E.  102;  Sutton  v.  Hayden,  62 
Mo.  101;  Van  Tine  v.  Van  Tine,  —  N.  J. 
Eq.  — ,  1  L.R.A.  155,  15  Atl.  249;  Wright 
V.  Wright,  99  Mich.  170,  23  L.R.A.  196,  58 
N.  W.  64;  Thomas  y.  Maloney,  142  Mo. 
App.  193,  126  S.  W.  522;  Chehak  y.  Battles, 
133  Iowa,  107,  8  L.R.A.(N.S.)  1130,  110 
N.  W.  330,  12  Ann.  Cas.  140;  Swartz  v. 
Steel,  8  Ohio  C.  C.  154,  4  Ohio  C.  D.  321; 
Re  Susman,  29  Pittsb.  L.  J.  N.  S.  83;  Lynn 
V.  Hockaday,  162  Mo.  Ill,  85  Am.  St.  Rep. 
489,  61  S.  W.  885;  Teats  v.  Flanders,  118 
Mo.  660,  24  S.  W.  126;  Nowack  v.  Berger, 
133  Mo.  24,  31  L.R.A.  810,  54  Am.  St. 
Rep.  663,  34  S.  W.  489;  Healey  v.  Simpson, 
113  Mo.  347,  20  S.  W.  881 ;  Gates  v.  Gates, 
34  App.  Div.  608,  54  N.  Y.  Supp.  454; 
Rhodes  v.  Rhodes,  3  Sandf.  Ch.  279;  Pom. 
Spec.  Perf.  of  Contr.  114;  Kofka  v.  Ro- 
sicky,  41  Neb.  328,  25  L.R.A.  214,  43  Am. 
St.  Rep.  686,  59  N.  W.  788. 

The  court  will  do  what  is  equivalent  to 
specific  performance  and  award  the  prop- 
erty. 

3  Parsons,  Contr.  9th  ed.  406,  407;  Sa- 
vannah, F.  &  W.  R.  Co.  V.  Smith,  93  Ga. 
744,  21   S.  E.  157;    Lamar  v.  Harris,   117 

44  L.R.A.(N.S.) 


Ga.  993,  44  S.  E.  866;  Bank  of  Garfield 
V.  Clark,  138  Ga.  798,  76  S.  E.  95;  1  Am. 
&  Eng.  Enc.  Law,  1180;  Union  Gold  Min. 
Co.  V.  Rocky  Mountain  Nat.  Bank,  96  U. 
S.  640,  24  L.  ed.  648,  1  Mor.  Min.  Rep.  432. 

Injunction  lies  against  a  sale. 

McCook  y.  Pond,  72  Ga.  160. 

Plaintiff  has  the  right  to  object  to  the 
expense  of  unnecessary  administration. 

De  Vaughn  v.  McLeroy,  82  Ga.  697,  10 
S.  E.  211;  Hatcher  v.  Cade,  55  Ga.  359; 
Turk  v.  Turk,  3  Ga.  425,  46  Am.  Dec.  434; 
Harris  v.  Seals,  29  Ga.  586;  Park  v.  Mul- 
lins,  124  Ga.  1072,  53  S.  E.  568;  McCook 
V.  Pond,  72  Ga.  150;  Chehak  v.  Battles, 
133  Iowa,  107,  8  L.R.A.(N.S.)  1134,  110  N. 
W.  330,  12  Ann.  Cas.  140;  Bums  v.  Smith, 
21  Mont.  261,  69  Am.  St.  Rep.  653,  53  Pac. 
742 ;  Winne  v.  Winne,  166  N.  Y.  «63,  82 
Am.  St.  Rep.  647,  69  N.  E.  832;  Russell 
V.  Switzer,  63  Ga.  720;  Brown  v.  Sutton, 
129  U.  S.  238,  32  L.  ed.  664,  9  Sup.  Ct. 
Rep.  273;  Sutton  v.  Hayden,  62  Mo.  101; 
Bolman  y.  Overall,  80  Ala.  451,  60  Am. 
Rep.  107,  2  So.  624;  Sharkey  v.  McDer- 
mott, 91  Mo.  647,  60  Am.  Rep.  274,  4  S. 
W.  107;  Pollock  v.  Gilbert,  16  Ga.  403,  60 
Am.  Dec.  732;  Hill  v.  Arnold,  79  Ga.  367, 
4  S.  E.  761. 

In  no  case  can  a  bar  be  set  up  or  laches 
imputed  unless  there  is  some  possession  or 
claim  adverse  to  plaintiff's  equity. 

Wyche  v.  Green,  11  Ga.  176;  16  Am.  & 
Eng.  Enc.  Law,  3. 

Evans,  P.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error  as  administrators 
of  the  estate  of  Mrs.  M.  F.  Puckett,  made 
application  to  the  ordinary  for  an  order 
granting  them  leave  to  sell  the  land  of 
their  intestate,  when  Mrs.  Daisy  Puckett 
Wilson  filed  her  petition  for  injunction 
against  such  application,  on  the  ground 
that  she  was  entitled  to  the  whole  of  the 
estate  by  reason  of  the  facts  alleged  in  her 
petition  and  for  other  relief.  The  substan- 
tial allegations  of  the  petition  are  as  fol- 
lows: The  petitioner  is  the  daughter  of 
James  Gaffney  and  his  wife  Katie.  Shortly 
after  her  birth  her  father  abandoned  his 
family  and  removed  to  Texas,  where  he 
died  many  years  ago.  In  December,  1882, 
when  she  was  an  infant  of  about  three 
months  of  age,  she  was  brought  to  the  home 
of  Mrs.  M.  F.  Puckett  by  her  maternal 
grandmother,  and  turned  over  to  the  care 
and  custody  of  Mrs.  Puckett  under  an 
agreement  by  her  mother  and  grandmother 
that  Mrs.  Puckett  was  to  have  the  sole  cus- 
tody and  service  and  company  of  petitioner 
during  her  minority,  in  consideration  of 
Mrs.  Puckett's  agreement  and  promise  to 
take  petitioner  and   keep   her  as  her  own 
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child,  and  to  adopt  her  as  such,  with  all 
the  rights  of  a  child  related  to  her  as  such 
by  blood.  In  pursuance  of  this  contract, 
Mrs.  Puckett  took  petitioner  into  her  home, 
gave  her  name  to  her,  and  always  treated 
her  as  a  child;  and  the  petitioner  knew 
no  other  mother  or  home,  and  only  since 
the  death  of  Mrs.  Puckett  did  she  discover 
who  her  natural  mother  was.  At  the  time 
petitioner  was  received  into  Mrs.  Puckett's 
home,  Mrs.  Puckett  was  a  widow  with  one 
child,  a  son,  who  never  married,  and  who 
died  before  his  mother.  Petitioner  re- 
mained with  Mrs.  Puckett  until  she  was 
twenty -five  years  of  age,  when  she  married, 
and  during  this  time  she  gave  to  Mrs. 
Puckett  her  love  and  constant  attention  as 
a  child,  assisting  her  in  all  household  work, 
and  rendering  such  personal  service  as  only 
a  dutiful  child  can  render  a  mother.  Mrs. 
Puckett  was  old  and  infirm  and  required 
much  personal  attention;  she  was  peculiar 
in  her  temperament,  lived  largely  the  life 
of  a  recluse,  had  no  near  relatives  to  visit 
her  and  very  few  friends;  and  petitioner 
devoted  her  life  to  cheering  and  comforting 
and  waiting  upon  her  foster  mother.  Up 
to  Mrs.  Puckett's  death  petitioner  always 
considered  herself  as  her  child,  and  was  al- 
ways treated  by  Mrs.  Puckett  as  such. 
Mrs.  Puckett  told  petitioner  that  she  was 
adopted  by  her  as  a  child,  and  petitioner 
believed  this,  and  on  the  faith  of  it  ren- 
dered the  service  and  bestowed  upon  her 
the  love  and  affection  of  a  child.  After 
marriage  she  made  frequent  visits  to  her 
foster  mother.  Mrs.  Puckett  was  sick  on 
several  occasions  and  sent  for  her,  and  she 
always  responded  to  her  calls  on  such  occa- 
sions and  waited  on  her  during  her  illness. 
Mrs.  Puckett  died  on  July  20,  1912,  leav- 
ing no  children;  and  her  nearest  relatives 
are  two  brothers  and  two  sisters,  all  of  the 
half  blood.  Petitioner  is  unable  to  say 
whether  Mrs.  Puckett  ever  took  formal 
steps  to  adopt  her  as  a  child,  but  she  has 
reason  to  believe  that  she  did  so,  and  that 
the  papers'  have  been  misplaced  in  the  office 
of  the  clerk  of  the  superior  court,  and  bases 
such  belief  on  the  oft- repeated  declaration 
of  Mrs.  Puckett  to  petitioner  and  others 
that  she  had  adopted  petitioner  as  a  child. 
When  petitioner  was  about  a  year  old  her 
mother  desired  to  take  her  back,  and  Mrs. 
Puckett  refused  to  surrender  petitioner  to 
her  mother.  Mrs.  Puckett  told  her  mother 
that  she  had  legally  adopted  petitioner  as 
a  child,  and  caused  her  lawyer  to  state  to 
her  mother  that  petitioner  had  been  legally 
adopted,  and  that  her  mother  had  no  legal 
right  to  the  custody  of  petitioner;  and  peti- 
tioner's mother,  believing  this  statement  to 
be  true,  relinquished  all  efforts  to  recover 
possession  of  petitioner.  Mrs.  Puckett 
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owned  at  her  death  considerable  personal 
property  and  two  houses  and  lots  in  the 
city  of  Gainesville,  in  one  of  which  peti- 
tioner has  been  residing  since  Mrs.  Puck- 
ett's death.  Mrs.  Puckett  left  no  debts, 
and  her  personal  property  is  more  than 
sufficient  to  pay  the  expenses  of  her  last 
illness  and  burial.  The  defendants,  as  ad- 
ministrators, have  applied  for  leave  to  sell 
the  land  of  their  intestate,  and  the  peti- 
tioner cannot  make  any  legal  objection  to 
the  granting  of  the  order  for  leave  to  sell, 
except  in  a  court  of  equity.  The  adminis- 
trators refuse  to  recognize  petitioner  as 
having  any  interest  in  the  estate  of  their 
intestate,  but  claim  that  they  and  their 
sisters  are  her  sole  heirs  at  law  and  enti- 
tled to  the  whole  of  the  estate;  and  the 
defendants  have  taken  possession  of  the 
personal  property  of  considerable  value. 
The  prayers  are  that  petitioner  be  decreed 
to  be  entitled  to  all  of  the  estate  of  Mrs. 
Puckett;  that  the  administrators  account 
for  what  assets  may  have  come  into  their 
hands;  that  they  be  enjoined  from  paying 
any  money  to  any  person  claiming  to  be 
a  distributee  of  the  estate,  from  interfering 
with  her  possession  of  the  lot  she  is  occu- 
pying, and  from  procuring  an  order  to  sell 
the  realty  of  the  estate;  that  the  letters 
of  administration  be  abated  and  a  receiver 
be  appointed;  and  for  general  relief.  The 
defendants  showed  cause  against  the  grant 
of  an  injunction  and  the  appointment  of  a 
receiver  by  demurrer  and  answer.  On  the 
interlocutory  hearing,  the  court  heard  evi- 
dence and  granted  the  prayers  for  injunc- 
tion and  receiver. 

1.  A  child  may  be  adopted  on  application 
to  the  superior  court,  and,  after  judgment 
of  adoption,  the  relation  between  the  per- 
son asking  for  the  adoption  and  the  adopt- 
ed child  shall  be,  as  to  their  legal  rights 
and  liabilities,  the  relation  of  parent  and 
child.  The  adopted  child  inherits  from  the 
adopting  parent,  but  the  latter  does  not  in- 
herit from  the  former.  Civil  Code,  §  3016. 
There  was  no  evidence  on  the  interlocutory 
hearing  before  the  judge  that  Mrs.  Puckett 
ever  applied  for  or  obtained  a  judgment 
adopting  Mrs.  Wilson  as  her  child,  though 
several  neighbors  testified  that  she  declared 
that  she  had  done  so.  Whatever  right, 
therefore,  the  petitioner  may  have  in  Mrs. 
Puckett's  estate,  depends,  not  upon  her 
status  as  a  legally  adopted  child,  but  upon 
equities  growing  out  of  the  agreement  of 
Mrs.  Puckett  to  adopt  as  a  child,  and  the 
action  taken  thereunder  by  the  parties 
thereto  and  the  petitioner.  The  authorities 
very  generally  establish  the  proposition 
that  a  parol  obligation  by  a  person  to 
adopt  the  child  of  another  as  his  own,  ac- 
companied by  a  virtual,  though  not  a  stat- 
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utory,  adoption,  and  acted  upon  by  both 
parties  during  the  obligor's  life,  may  be 
enforced,  upon  the  death  of  the  obligor,  by 
adjudging  the  child  entitled  as  a  child  to 
the  property  of  the  obligor,  who  dies  with- 
out disposing  of  his  property  by  will.  Van 
Tine  v.  Van  Tine,  —  N.  J.  Eq.  — ,  1  L.RJ^. 
155,  15  Atl.  249;  Van  Dyne  v.  Vreeland, 
11  N.  J.  Eq.  370;  Sharkey  v.  McDermott, 
91  Mo.  648,  60  Am.  Rep.  270,  4  S.  W.  107 ; 
Haines  v.  Haines,  6  Md.  435;  Jaffee  v. 
Jacobson,  14  L.R.A.  352,  1  C.  C.  A.  11,  4 
U.  S.  App.  4,  48  Fed.  21 ;  Healey  v.  Simp- 
son, 113  Mo.  340,  20  S.  W.  881;  Chehak 
V.  Battles,  133  Iowa,  107,  8  L.R.A.  (N.S.) 
1130,  110  N.  W.  330,  12  Ann.  Cas.  140; 
Gates  V.  Gates,  b4  App.  Div.  608,  54  N.  Y. 
Supp.  454.  In  these  and  in  other  cases 
various  reasons  were  urged  against  the 
specific  performance  of  such  an  agreement. 
It  was  said  that  an  agreement  to  adopt 
a  child  is  too  indefinite  to  decree  such  child 
rights  to  property  as  an  heir;  but  it  was 
replied  that,  where  a  parent  surrenders  his 
child  to  another  who  accepts  the  custody 
on  the  promise  to  adopt  the  child  as  his 
own,  it  cannot  be  doubted  that  the  parties 
intended  that  the  act  of  adoption,  when 
consummated,  would  carry  with  it  the 
right  of  inheritance,  and  that  equity  would 
consider  that  done  which  ought  to  have 
been  done,  and  decree  the  child's  right  to 
his  inheritance  as  if  formal  adoption  had 
taken  place.  Another  objection  urged 
against  specific  performance  was  that  adop- 
tion was  not  .recognized  at  conunon  law; 
but,  inasmuch  as  our  statutes  justify  it, 
such  a  contract  cannot  be  said  to  be  illegal 
or  contrary  to  public  policy.  Then,  again, 
it  was  said  that,  if  the  contract  rested  in 
parol,  it  fell  within  the  statute  of  frauds; 
but  the  full  performance  of  the  contract 
by  the  parent  and  by  the  child  in  the 
assumed  relation  was  deemed  sufficient  to 
overcome  this  objection.  Another  obstacle 
urged  was  that  such  a  contract,  if  broken, 
was  remediable  in  damages;  but  it  was 
shown  that,  where  the  consideration  of  the 
agreement  consists  in  services,  companion- 
shi<p,  and  a  change  of  domestic  relation- 
ship, its  value  cannot  be  adequately  com- 
pensated in  damages.  So  that  it  is  now 
well  established  by  authority  that  an  agree- 
ment to  adopt  a  child,  so  as  to  constitute 
the  child  an  heir  at  law  on  the  death  of  the 
person  adopting,  performed  on  the  part  of 
the  child,  is  enforceable  upon  the  death  of 
the  person  adopting  the  child  as  to  prop- 
erty which  is  undisposed  of  by  will. 
Though  the  death  of  the  promisor  may  pre- 
vent a  literal  enforcement  of  the  contract, 
yet  equity  considers  that  done  which  ought 
to  have  been  done;  and  as  one  of  the  con- 
sequences, if  the  act  of  adoption  has  been 
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formally  consummated,  would  be  that  the 
child  would  inherit  as  an  heir  of  the 
adoptor,  equity  will  enforce  the  contract  by 
decreeing  that  the  child  is  entitled  to  the 
fruits  of  a  legal  adoption.  1  Cyc.  936; 
Parsons,  Contr.  9th  ed.  406,  407. 

2.  The  point  upon  which  the  parties  in 
this  case  most  seriously  differ  is  the  right 
of  the  plaintiff,  who  was  not  a  party  to 
the  contract  upon  which  she  predicates  her 
claim  to  relief,  to  bring  this  suit.  The 
contract  was  originally  made  by  the  plain- 
tiff's grandmother,  with  the  assent  of  her 
mother,  and  was  afterwards  ratified  by 
Mrs.  Puckett  with  the  plaintiff's  mother. 
When  the  contract  was  made,  the  plaintiff's 
father  had  abandoned  his  family,  and  un- 
der the  statute  the  father  lost  his  parental 
control  over  the  plaintiff,  which  survived 
to  the  mother.  Civil  Code,  §  3021;  Savan- 
nah, F.  &  W.  R.  Co.  V.  Smith,  93  Ga.  742, 
21  S.  E.  157.  It  was  within  the  power  of 
the  mother  to  make  the  contract,  and  the 
question  is  whether  the  right  to  enforce  it 
inheres  exclusively  in  her. 

Before  adverting  to  our  own  decisions, 
we  wish  to  call  attention  to  the  two  gen- 
eral rules  on  the  subject  of  enforcing  a 
contract  by  a  person  for  whose  benefit  it 
was  made,  though  he  was  not  a  party  to 
it,  known  respectively  as  the  English  and 
American  rules,  the  statement  and  ration- 
ale of  which  is  so  clearly  made  by  Lump- 
kin, J.,  in  Sheppard  v.  Bridges,  137  Ga. 
615,  74  S.  E.  245.  The  modern  English 
rule  has  been  thus  formulated  by  Cott<Mi, 
L.  J.:  "As  a  general  rule,  a  contract  can- 
not be  enforced  except  by  a  party  to  the 
contract;  and  either  of  two  persons  con- 
tracting together  can  sue  the  other,  if  the 
other  is  guilty  of  a  breach  of,  or  does  not 
perform  the  obligations  of,  that  contract. 
But  a  third  person,  a  person  who  is  not  a 
party  to  the  contract,  cannot  do  so.  That 
rule,  however,  is  subject  to  this  exception: 
If  the  contract,  although  in  form  it  is  with 
A,  is  intended  to  secure  a  benefit  to  B,  so 
that  B  is  entitled  to  say  he  has  a  bepefi- 
cial  right  as  cestui  que  trust  under  that 
contract,  then  B  would,  in  a  court  of 
equity,  be  allowed  to  insist  upon  and  en- 
force the  contract."  Gandy  v.  Gandy,  L. 
R.  30  Ch.  Div.  57.  The  rule  which  obtains 
most  generally  in  America  is  that  a  person 
not  a  party  to  the  contract  may  maintain 
an  action  on  it  if  he  is  party  to  the  con- 
sideration, or  the  contract  was  entered  into 
for  his  benefit;  and  if  the  person  for  whose 
benefit  a  contract  is  made  has  either  a 
legal  or  equitable  interest  in  the  perform- 
ance of  the  contract,  he  need  not  neces- 
sarily be  privy  to  the  consideration.  9 
Cyc.  380.  An  exception  to  the  general  rule 
that  a  stranger  to  a  contract,  deriving  a 
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benefit  from  it,  cannot  sue  upon  it,  arises 
when  the  contract  has  been  so  far  per- 
formed as  to  change  the  condition  in  life 
of  the  stranger,  and  to  raise  in  him  reason- 
able expectations  grounded  on  the  conduct 
of  the  contractor.  Waterman,  Spec.  Perf. 
§  54.  An  illustration  of  the  application 
of  this  principle  is  given  by  this  text 
writer,  as,  when  a  gentleman  of  wealth 
enters  into  an  agreement  with  a  poor  man 
that  the  former  will  take  the  child  of  the 
latter,  bring  him  up  in  afiluence,  and  leave 
him  certain  property,  and  there  is  part  per- 
formance, the  child  is  entitled  to  have  the 
agreement  carried  out,  "his  right,"  says  the 
author,  "being  derived,  not  from  the  con- 
tract itself,  but  from  what  has  been  done 
under  it,  and  the  wrong  he  will  otherwise 
sustain."  Where  one  takes  an  infant  into 
his  home  upon  a  promise  to  adopt  such  as 
his  own  child,  and  the  child  performs  all 
tha  duties  growing  out  of  the  substituted 
relationship  of  parent  and  child,  rendering 
years  of  service,  companionship,  and  obe- 
dience to  the  foster  parent,  upon  the  faith 
that  such  foster  parent  stands  in  looo  pa- 
rentis,  and  that  upon  his  death  the  child 
will  sustain  the  legal  relationship  to  his 
estate  of  a  natural  child,  there  is  equitable 
reason  that  the  child  may  appeal  to  a  court 
of  equity  to  consummate,  so  far  as  it  may 
be  possible,  the  foster  parent's  omission  of 
duty  in  the  matter  of  formal  adoption. 

In  the  case  at  bar  Mrs.  Wilson  was  re- 
ceived into  the  home  of  Mrs.  Puckett  as 
a  three-months-old  infant,  upon  the  prom- 
ise by  Mrs.  Puckett  to  her  mother  to  adopt 
her  as  a  child.  For  twenty-five  years  Mrs. 
Puckett  accepted  her  service  upon  the  un- 
derstanding that  the  agreement  with  peti- 
tioner's mother  was  the  basis  of  the  rela- 
tionship existing  between  them.  Petitioner 
grew  up  as  a  dutiful  daughter  of  her  foster 
mother;  and  the  latter,  most  probably  with 
afl^ection  for  Mrs.  Wilson,  and  with  a  de- 
sire to  bind  that  affection,  never  disclosed 
who  her  mother  was,  and  left  it  to  be  dis- 
covered by  petitioner  after  her  death.  Un- 
der the  agreement  between  her  mother  and 
Mrs.  Puckett,  petitioner  was  to  receive 
something  beyond  the  literal  terms  of  the 
contract.  The  contractual  obligation  was 
to  adopt  petitioner  as  a  child.  If  formal 
adoption  had  been  consummated,  then  the 
law  would  have  vested  her  with  a  right  of 
inheritance  from  Mrs.  Puckett,  and  it  is 
this  right  of  inheritance  which  petitioner 
is  seeking  to  enforce  in  this  action.  There- 
fore, when  we  consider  that  this  action  is 
not  to  recover  for  services  under  her  moth- 
er's contract,  but  is  grounded  on  what  was 
done  under  it,  the  changed  domestic  rela- 
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tion  which  was  contemplated  to  be  accom- 
plished by  the  contract,  and  the  personal 
rights  which  would  accrue  to  petitioner 
from  the  act  of  adoption  by  operation  of 
law,  we  see  no  reason  why  it  cannot  be 
maintained  by  petitioner  in  her  own  name. 

In  reaching  this  conclusion  'We  do  not 
think  that  we  run  counter  to  any  decision 
of  this  court  or  statute  of  this  state.  The 
statute  declares  that  "as  a  general  rule"  an 
action  on  a  contract  must  be  brought  by  a 
party  to  it.  Civil  Code,  §  6516.  The  stat- 
utory statement  that  as  a  general  rule  only 
a  party  to  a  contract  can  enforce  it  carries 
with  it  the  implication  that  there  are  ex- 
ceptions to  the  general  rule.  The  various 
adjudications  of  this  court  on  the  subject 
were  critically  analyzed  in  Sheppard  v. 
Bridges,  supra;  and  in  that  case  it  was 
held  that,  if  a  beneficiary  of  a  contract, 
though  not  a  party  to  it,  stand  in  a  quasi 
trust  relation  to  its  subject-matter,  he  may 
enforce  his  rights  under  it  in  a  court  of 
equity  with  proper  parties.  The  present 
case  is  to  be  differentiated  from  the  cases 
of  Gunter  v.  Mooney,  72  Ga.  205,  and 
Cooper  V.  Claxton,  122  Ga.  596,  50  S.  £. 
399,  which  concerned  suits  at  law  by  a 
child  to  recover,  as  for  breach  of  contract 
made  by  the  parent  with  a  stranger,  the 
stipulated  compensation  for  the  child's 
services.  In  the  present  case  the  subject- 
matter  of  the  contract  was  that  the  peti- 
tioner was  to  be  adopted  as  a  child  of  the 
promisor,  which  contract,  if  it  had  been 
consummated,  would  have  given  petitioner 
a  beneficial  right  of  inheritance  by  opera- 
tion of  law  and  beyond  the  express  terms 
of  the  contract.  The  suit  is  in  equity,  and 
the  changed  domestic  relation  between  the 
foster  parent  and  foster  child,  together 
with  the  right  of  inheritance  under  the 
law  as  a  result  of  the  changed  parental 
relation,  if  formal  adoption  had  been  con- 
summated under  the  contract,  serves  to 
bring  this  case  within  the  exception  recog- 
nized in  Sheppard  v.  Bridges,  supra;  Rob- 
son  V.  Harwell,  6  Ga.  589. 

3.  In  the  discussion  of  the  foregoing 
legal  principle,  we  have  been  considering 
the  case  on  demurrer,  which  of  course,  ad- 
mitted the  truth  of  the  allegations  of  the 
petition.  The  petitioner  submitted  evi- 
dence to  support  her  allegations,  to  the 
admissibility  of  some  of  which  objection 
was  made.  The  petitioner's  grandmother 
and  mother  were  permitted  to  testify  to 
the  contract  claimed  to  have  been  made 
with  them  by  Mrs.  Puckett,  over  objection 
that,  if  they  were  acting  as  agents  for  the 
petitioner,  they  would  be  disqualified  un- 
der the  Civil  Code,  §  5858.     In  the  trans- 
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action  between  Mrs.  Puckett  and  the  grand- 
mother and  mother  of  the  petitioner,  the 
latter  did  not  purport  to  be  acting  as 
agent  of  the  petitioner;  neither  are  they 
suing  to  enforce  the  contract  with  Mrs. 
Puckett.  The  fact  that  the  petitioner  may 
profit  by  their  testimony  will  not  exclude 
them.  They  do  not  fall  within  any  of  the 
classes  of  persons  declared  to  be  incompe- 
tent by  the  Civil  Code,  §  5858;  and  the 
next  section  declares  that  there  shall  be 
no  other  exceptions.  Jackson  v.  Gallagher, 
128  Ga.  321,  57  S.  E.  760. 

4.  One  ground  of  the  demurrer  is  that, 
if  ))etitioner  had  a  cause  of  action,  she  is 
barred  by  her  laches  in  asserting  it.  The 
defendants'  intestate,  according  to  the  al- 
legations of  the  petition,  never  repudiated 
her  contract  to  adopt  petitioner;  on  the 
contrary,  it  is  alleged  that  she  repeatedly 
admitted  that  she  had  taken  petitioner  for 
adoption  as  her  child.  It  is  alleged  fur- 
ther that  up  to  her  death  Mrs.  Puckett  al- 
ways treated  the  petitioner  as  her  child. 
Not  only  this,  but  Mrs.  Puckett  never  dis- 
closed to  petitioner  the  identity  of  her 
mother,  and  it  was  not  until  after  Mrs. 
Puckett  had  died  that  petitioner  found  her 
mother.  Adult  persons  may  be  adopted  in 
like  manner  as  minors.  Civil  Code,  §  3018. 
In  view  of  these  circumstances  and  the 
fact  that  the  petition  was  brought  a  few 
mouths  after  Mrs.  Puckett's  death,  we  do 
not  think  the  petitioner's  action  is  stale. 

5.  The  action  was  brought  within  twelve 
months  from  the  appointment  of  the  de- 
fendants as  administrators  of  Mrs.  Puck- 
ett; and,  inasmuch  as  the  statute  exempts 
administratorH  from  suit  for  twelve  months 
after  their  appointment,  it  is  contended 
that  the  action  is  premature.  The  statute 
prohibits  suits  against  administrators 
within  twelve  months  from  their  qualifica- 
tion on  debts  due  by  the  decedent.  Civil 
Code,  §  4015.  This  section  has  no  applica- 
tion to  a  case  like  this.  The  defendants 
were  applying  for  an  order  to  sell  tlie  real- 
ty of  the  intestate.  The  petitioner  had  no 
legal  status  as  a  child,  and  could  not  con- 
test with  them  her  right  to  the  estate  in 
the  court  of  ordinary.  It  was  necessary 
for  her  to  come  into  equity  to  establish 
her  right  to  the  property,  and  the  eflForts 
of  the  defendants  to  sell  property  which 
in  equity  belonged  to  her  would  defeat  her 
riglit  to  the  property,  if  she  were  required 
to  wait  twelve  months  before  bringing  suit. 

6.  The  petitioner's  riglit  to  tlie  remedy 
of  injunction  and  receiver  is  also  denied. 
As  we  have  just  said,  she  liad  no  legal 
status  as  heir;  and,  as  only  heirs  and  cred- 
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itors  may  contest  with  an  administrator 
respecting  the  administration  of  the  prop- 
erty of  his  intestate,  she  was  forced  into 
equity  to  establish  her  equitable  claim  to 
the  property  which  defendants  were  pro- 
ceeding to  administer  as  the  property  of 
their  intestate.  Having  an  equitable  in- 
terest in  the  property  of  the  defendants' 
intestate,  and  presenting  a  meritorious  case 
for  its  recover}',  she  had  the  right  to  pre- 
serve its  status  until  final  decree,  and  in- 
junction is  an  appropriate  remedy  for  that 
purpose. 

7.  But  we  do  not  think  that  a  receiver 
should  have  been  appointed.  There  is  no 
charge  of  waste  or  mismanagement  by  the 
administrators.  It  is  not  alleged  that  they 
perpetrated  any  fraud  on  the  ordinary  in 
procuring  letters  of  administration.  If  the 
petitioner  should  fail  to  prevail  on  the 
final  trial,  an  administration  of  the  estate 
would  be  necessary;  and  although  it  is  al- 
leged that  the  intestate  left  no  debts,  and 
that  her  personal  estate  is  ample  to  pay 
the  expenses  of  the  last  illness  and  burial, 
these  creditors  would  be  entitled  to  have 
an  administration.  The  equitable  claim  of 
the  petitioner  is  to  the  estate  after  all 
debts  are  discharged.  The  fact  that  the 
personal  estate  is  ample  to  discharge  the 
expenses  of  the  intestate's  last  illness  does 
not  compel  an  abatement  of  the  administra- 
tion. Courts  of  equity  are  slow  and  cau- 
tious about  appointing  receivers  to  take 
charge  of  the  assets  of  an  estate  in  the 
hands  of  a  duly  appointed  administrator, 
and  will  not  interfere  with  his  possession 
of  property  coming  into  his  hands  as  the 
property  of  the  intestate,  except  in  cases 
where  all  the  circumstances  indicate  that 
the  rights  of  all  parties  would  thereby  be 
more  effectually  and  expeditiously  protected 
and  enforced.  The  case  presented  in  Hill  v. 
Arnold,  79  Ga.  367,  4  S.  E.  751,  is  quite 
dissimilar  to  the  case  at  bar.  There  an 
administrator  was  seeking  to  administer, 
as  belonging  to  his  intestate,  property  to 
which  the  intestate  had  no  title,  whereas 
in  the  case  at  bar  the  petitioner's  title  is 
derivative  from  the  defendants'  intestate, 
and  is  dependent  upon  her  establishing  such 
equitable  relation  to  it  as  to  constitute  her 
the  sole  heir  at  law  of  the  intestate.  Ac- 
cordingly, that  portion  of  the  interlocutory 
judgment  pertaining  to  the  appointment  of 
a  receiver  is  erroneous,  and  in  affirming  the 
judgment  we  direct  its  modification  to  that 
extent. 

Judgment  affirmed,  with  direction. 

All   the  Justices  concur. 
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CLEMENCE  KACZMAREK,  by  Guardian, 

Respt., 

V. 

GEUDER,    PAESCHKE,    k    FREY    COM- 
PANY, Appt. 

(148  Wis.  46,  134  N.  W.  348.) 

Master  ^  duty  to  warn  of  danger  of 
antomatio  action. 

1.  An  employer,  when  setting  an  inex- 
perienced employee  at  work  on  a  machine, 
the  action  of  which  is  caused  by  pressure 
from  his  foot,  is  bound  to  warn  iim  of  the 
danger  of  injury  by  automatic  action  of  the 
foot  in  case  it  becomes  necessary  to  make 
a  movement  of  the  hand  similar  to  that 
ordinarily  made  for  feeding  the  machine, 
unless  the  court  can  say  as  matter  of  law 
that  the  circumstances  were  such  that  the 
employee  should  have  known  of  such  dan- 
ger. 

Witness  —  experts  —  automatic  mnsca- 
lar  action. 

2.  Upon  the  question  whether  or  not  an 
employer  is  negligent  in  failing  to  warn 
an  employee  of  the  danger  of  injury  from 
automatic  action  when  working  aoout  a 
machine,  a  physician  who  has  made  a  spe- 
cial study  of  the  brain  and  nervous  system 
may  testify  that  the  continuous  operation 
of  foot  and  hand  in  a  certain  order  tends  to 
produce  an  involuntary  sequence  of  mus- 
cular activities  which  would  become  auto- 
matic and  proceed  without  express  brain 
action  or  will  power. 

Evidence  —  knowledge  of  danger  •»  ex- 
perience 

3.  Upon  the  question  whether  or  not  an 
employer  is  charged  with  knowledge  that 
movements  by  machine  tenders  tend  io  be- 
come automatic  so  as  to  render  them  liable 
to  injury,  evidence  is  admissible  that  such 
accidents  have  frequently  occurred  in  his 
establishment. 

Same  ^  source  of  knowledge  —  com- 
petence. 

4.  That  a  witness  to  the  fact  of  the  ten- 
dency of  the  movements  of  machine  tenders 
to  become  automatic,  to  their  danger,  gained 
his  knowledge  from  talking  with  shop  fore- 
men, does  not  render  the  evidence  incom- 


petent in  an  action  brought  to  hold  an  em- 
ployer liable  for  injuries  due  to  his  failure 
to  warn  an  employee  of  the  danger. 

(Marshall  and  Vinje,  J  J.,  dissent.) 

(January  9,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Milwaukee 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

Statement  by  'Wlnslow,  Ch.  J.: 
This  is  an  action  to  recover  for  personal 
injuries.  On  the  28th  of  June,  1910,  the 
plaintiff,  a  boy  sixteen  years  and  eleven 
months  of  age,  who  had  reached  the 
seventh  grade  in  the  public  schools,  was  set 
at  work  by  the  defendant  operating  a 
stamping  machine  or  press  at  its  tinware 
factory.  He  worked  from  7  o'clock  a.  m., 
through  the  morning  hours  without  difh> 
culty,  but  a  few  minutes  after  commen- 
cing work  in  the  afternoon  he  lost  two 
fingers  of  his  right  hand  by  their  being 
caught  between  the  die  and  the  punch. 
The  machine  was  what  is  called  a  Bliss 
press,  is  used  for  stamping  small  pieces 
of  tin  and  sheet  steel,  and  consists  in  part 
of  a  die  and  punch;  the  face  of  the  die  is 
upward.  The  operator  stands  in  front  of 
the  machine,  and  calls  the  power  into  ac- 
tion by  stepping  with  his  right  foot  upon 
a  treadle  near  the  floor.  One  pressure  of 
the  foot  upon  the  treadle  causes  the  punch 
to  come  down  upon  the  die,  then  rise  to  a 
point  about  5  inches  above  the  die,  and  atop. 
If  the  operator  steps  upon  the  treadle  and 
immediately  removes  his  foot,  the  punch 
will  descend  but  once,  if  the  machine  be  in 
perfect  order;  and  it  was  admitted  in  the 
case  that  it  was  in  perfect  order  at  the  time. 
"Prior  to  his  injury,  the  plaintiff  worked 
in  a  stove  factory  three  months,  making 
elbows.  He  worked  in  a  bed  factory,  at  all 
sorts  of  work,  for  about  a  year,  but  did  not 
use  machinery.    Afterwards  he  operated  for 


Note.  —  Duty  of  master  to  tram  servant 
of  danger  from  automatic  movements 
of  body. 

The  statement  in  the  opinion  that  the  fore- 
going case  is  somewhat  novel  is  fully  borne 
out  by  a  search  of  the  authorities,  which 
fail  to  disclose  any  other  case  which  is 
decided  upon  the  same  ground.  Of  course, 
if  the  danger  in  question  was  one  which 
might  have  been  anticipated  by  the  mas- 
ter, then  it  was  his  duty  to  warn  the  serv- 
ant thereof,  but  it  would  seem  that  it  might 
very  reasonably  be  contended  that  the  mas- 
ter could  not  have  anticipated  injury  be- 
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cause  of  some  automatic  movement  of  the 
body;  at  least,  there  does  not  appear  to  be 
any  other  authority  upon  this  question. 

.In  Kolb  V.  Chicago  Stamping  Co.  33  111. 
App.  488,  the  plaintiff  was  at  work  at  a 
stamping  machine,  and  in  leaning  forward 
to  remove  the  stamped  material  from  the 
machine,  he  inadvertently  pressed  his  foot 
upon  the  treadle,  and  the  die  descending; 
injured  him.  It  was  decided,  however,  that. 
as  the  danger  was  apparent  and  known  to 
the  plaintiff,  he  assumed  the  risk  thereof, 
and  no  liability  attached  to  the  defendant. 

W.  M.  G. 
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one  month  a  press  something  like  the  one 
by  which  he  was  Injured.  After  that  he 
went  to  the  defendant  and  asked  for  work, 
and  defendant's  foreman  asked  him  whether 
he  had  ever  worked  on  a  punch  press,  and 
he  said  that  he  had.  He  was  set  at  work 
with  the  press  by  which  he  was  injured,  and 
when  he  was  set  at  work  the  foreman  said 
to  him:  *Be  careful  you  don't  cut  your  fin- 
gers off.'  The  foreman  showed  him  how  to 
work  on  the  press.  He  took  a  number  of 
pieces  of  tin  in  his  left  hand,  took  one  of 
them  from  his  left  hand  with  his  right 
hand,  and  placed  the  tin  on  the  die,  stepped 
on  the  treadle,  and  removed  his  foot.  One 
revolution  pressed  the  tin  into  the  required 
shape  and  threw  it  off  the  die,  but  the  fore- 
man told  him  that  a  piece  of  tin  might  stick 
to  the  die  after  it  was  pressed,  and  that  he 
should,  if  that  happened,  take  one  of  the 
pieces  of  tin  that  was  to  be  stamped  and 
loosen  the  tin,  and  throw  it  off  the  die." 

When  working  at  ordinary  and  usual 
speed,  the  machine  stamped  about  thirty- 
five  pieces  of  tin  per  minute.  The  plain- 
tiff proceeded  to  operate  the  machine  as 
directed  successfully  through  the  morning 
hours,  and  stopped  at  12. o'clock  for  a  recess 
of  twenty-five  minutes.  Three  minutes 
after  he  commenced  work  again  in  the  after- 
noon, a  piece  of  tin  already  stamped  stuck 
on  the  die,  and  with  his  right  hand  he  took 
one  of  the  pieces  of  tin  which  he  held  in 
his  left  hand,  and  attempted  to  push  out 
the  piece  of  tin  which  was  stuck  on  the  die, 
and  it  slipped,  so  that  his  fingers  went  under 
the  punch.  At  the  same  time,  his  foot  in- 
voluntarily came  down  upon  the  treadle,  the 
punch  descended,  and  cut  off  his  fingers. 
So  far  as  the  evidence  shows,  this  seems  to 
have  been  the  first  time  in  his  experience 
that  a  piece  of  tin,  after  being  pressed,  re- 
mained fast  on  the  die. 

The  plaintiff's  claim  in  brief  is  that  his 
injury  resulted  from  the  automatic  action 
of  his  foot,  as  the  result  of  a  habit  formed 
by  the  continuous  and  repeated  operation  of 
hands  and  foot  in  the  same  order;  that  he 
did  not  know  or  understand  that  such  a 
habit  would  be  formed;  and  that  his  em- 
ployer either  did  know,  or  ought  to  have 
known,  the  fact,  and  should  have  warned 
him  thereof,  and,  not  having  done  so,  was 
guilty  of  negligence  which  was  the  prox- 
imate cause  of  his  injury. 

The  jury  returned  a  general  verdict  for 
the   plaintiff,  and   the  defendant   appealed. 

Mr.  C.  H.  Van  Alstine  for  appellant. 
Messrs.  Doerfler,  Green,  &  Bender,  for 

respondent : 

The  occupation  of  the  plaintiff  was  one 
of  extraordinary  hazard;  he  should  have 
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been  properly  informed  and  instructed  of 
this  hazard,  and  should  have  been  inform- 
ed  and  instructed  as  to  the  proper  manner 
in  which  he  could  avoid  the  danger. 

26  Cyc.  1175,  1177;  Chicago  Anderson 
Pressed  Brick  Co.  v.  Reinneiger,  140  111. 
334,  33  Am.  St.  Rep.  249,  29  N.  E.  1106: 
McDougall  V.  Ashland  Sulphite-Fibre  Co.  97 
Wis.  391,  73  N.  W.  327;  Jones  v.  Florence 
Min.  Co.  66  Wis.  279,  57  Am.  St.  Rep.  269, 
28  N.  W.  207;  Nutzmann  v.  Germania  L. 
Ins.  Co.  82  Minn.  116,  84  N.  W.  730,  9  Am. 
Neg.  Rep.  326;  Wagner  v.  H.  W.  Jayne 
Chemical  Co.  147  Pa.  475,  30  Am.  St.  Rep. 
745,  23  Atl.  772;  Consolidated  Coal  Co.  v. 
Haenni,  146  HI.  614,  35  N.  £.  162;  Hysell 
V.  Swift  &  Co.  78  Mo.  App.  39. 

The  fact  that  accidents  of  a  similar  na- 
ture have  occurred  is  competent  evidence 
tending  to  show  that  the  master  should 
have  been  aware  of  the  conditions  to  which 
they  were  due. 

Louisville,  N.  A.  k  C.  R.  Co.  v.  Wright, 
115  Ind.  378,  7  Am.  St.  Rep.  432,  16  N.  E. 
145,  17  N.  E.  584,  14  Am.  Neg.  Cas.  488; 
Daley  v.  American  Printing  Co.  150  Mass. 
77,  22  N.  E.  439;  Findlay  Brewing  Co.  v. 
Bauer,  50  Ohio  St.  560,  40  Am.  St.  Rep. 
686,  35  N.  E.  55;  2  Labatt,  Mast.  &  S.  p. 
2274;  Scagel  v.  Chicago,  M.  &  St.  P.  R. 
Co.  83  Iowa,  380,  49  N.  W.  990. 

Wlnslow,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

When  an  employer  sets  an  employee  at 
work  at  a  machine  in  the  operation  of 
which  there  lurks  a  concealed  danger  which 
the  employer  either  knows  or  ought  to 
know '  about,  but  of  whose  existence  the 
employee  does  not  know,  and  cannot  know 
by  the  use  of  ordinary  care,  the  employer 
is  guilty  of  negligence,  if  he  give  the 
employee  no  sufficient  warning  thereof; 
and  if,  under  such  circumstances,  the  em- 
ployee suffers  injury  by  reason  of  such  con- 
cealed danger,  while  himself  exercising  ordi- 
nary care,  the  employers'  negligence  is 
actionable.  These  principles  are  so  familiar 
that  citation  of  authorities  is  unnecessary, 
and  they  apply  with  greatest  force  to  young 
and  inexperienced  employees.  Whether  the 
danger  result  from  some  unexpected  move- 
ment of  the  machine  itself,  which  could  not 
be  foreseen  by  the  employee,  or  whether  it 
result  from  an  automatic  and  involuntary 
action  resulting  from  the  necessary  routine 
movements  in  the  operation  of  the  machine, 
can  make  no  logical  difference  with  the 
principle  itself.  The  latter  danger  may  be 
far  greater  than  the  former.  It  is  true  that 
it  will  probably  be  easier  of  ascertainment, 
and  hence  the  cases  may,  perhaps,  be  rar« 
where  the  employee  can  be  held  to  be  ex* 
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cused  from  not  knowing  of  the  danger  of 
the  formation  of  the  habit;  but  imless  the 
court  can  say  as  matter  of  law  that  he 
must  or  ought  to  have  known  the  danger, 
the  principles  requiring  warning  by  the  em- 
ployer, who  knows  or  ought  to  know,  must 
logically  apply  to  the  latter  case,  as  well 
as  to  the  former.  The  things  of  the  mind 
are  often  just  as  real  and  just  as  important 
as  the  things  of  iron  or  steel. 

The  present  case,  though  in  some  degree 
novel,  is  quite  simple.  The  plaintiff's  claim 
is,  in  brief,  that  the  monotonous  and  con- 
tinuous repetition  of  the  sam^  movements 
of  hands  and  foot  in  regular  order,  minute 
after  minute  and  hour  after  hour,  tended 
to  produce  and  did  produce  an  automatic, 
unconscious  action  or  habit,  called,  if  you 
please,  a  sequence  of  muscular  activity,  as 
a  result  of  which  the  muscles  continued  to 
act  involuntarily  and  without  action  of  the 
brain;  that  the  fact  that  such  results  fol- 
low from  the  constant  repetition  of  the 
same  movements  in  the  same  ordei*  is  well 
known  to  scientists,  and  ought  to  be  known 
to  employers  using  such  machines;  and  that 
this  unconscious  habit,  or  involuntarv  se- 
quence  of  muscular  activities,  was  not 
known  by  him,  and  was  the  proximate 
cause  of  his  injury.  He  points  to  the  fact 
that  when  a  piece  of  tin  sticks  on  the  die 
there  is  no  substantial  change  in  the 
sequence  of  movements  up  to  the  time  of 
the  pressure  of  the  foot;  the  right  hand 
still  continues  to  move  as  before,  taking  a 
piece  of  tin  from  the  pile  in  the  left  hand, 
advances  it  toward  the  die,  and  just  as  it 
gets  to  the  die  the  pressure  of  the  foot, 
which  has  for  hours  been  made  just  at  that 
time  and  in  that  order,  must  naturally 
come.  By  their  general  verdict  for  the 
plaintiff,  the  jury  necessarily  found  that 
there  was  a  concealed  danger;  that  the  em- 
ployer either  knew  or  ought  to  have  known 
of  this  concealed  danger;  that  the  employee 
did  not  know  it,  and  could  not  have  ascer- 
tained it  by  the  exercise  of  ordinary  care; 
and  that  the  concealed  danger  was  the 
proximate  cause  of  the  accident. 

We  cannot  say,  as  matter  of  law,  that 
this  psychological  or  physiological  danger 
may  not  exist  and  be  just  as  real  a  danger 
as  a  danger  resting  in  some  unexpected 
movement  of  the  machine  itself;  nor  can 
we  say  in  this  case,  as  matter  of  law,  either 
that  there  was  no  evidence  to  charge  the 
defendant  with  knowledge  of  the  danger, 
or  that  the  plaintiff  must  be  charged  with 
knowledge  thereof;  hence  the  question  was 
necessarily  one  for  the  jury,  and,  unless 
there  were  prejudicial  errors  in  the  admis- 
sion of  evidence  or  the  submission  of  the 
case  in  the  charge,  the  judgment  must  be 
affirmed. 
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No  complaint  is  made  of  the  charge,  and 
really  the  only  substantial  contentions  in 
the  case  are  (1)  that  there  was  no  suffi- 
cient competent  evidence  to  show  that  the 
defendant  either  knew  or  ought  to  have 
known  that  such  a  habit  was  likely  to  be 
formed;  and  (2)  that  no  warning  which 
could  have  been  given  would  be  likely  to 
have  any  effect,  so  long  as  the  movement 
is  involuntary. 

Among  other  evidence  relied  on  by  the 
plaintiff  to  show  the  likelihood  of  the  for- 
mation of  such  unconscious  habit,  and  that 
the  defendant  ought  to  have  known  of  the 
danger  of  its  formation,  was  the  evidence 
of  two  physicians  who  had  made  special 
study  of  the  brain  and  nervous  system. 
These  gentlemen  testified,  against  objec- 
tion, in  answer  to  hypothetical  questions, 
that,  in  their  opinion,  the  continuous  opera- 
tion of  the  machine  in  the  manner  required 
would  be  likely  to  produce  an  involuntary 
sequence  of  muscular  activities*  which  would 
become  automatic,  and  proceed  without  ex- 
press brain  action  or  will  power.  This  tes- 
timony seems  to  us  fairly  within  the  field 
of  expert  knowledge;  the  objection  that  it 
does  not  follow  from  this  fact  that*  em- 
ployers using  presses  know  that  such  auto- 
matic action  would  result  does  not  make 
the  testimony  incompetent.  If  the  testi- 
mony tends  to  prove  that  such  automatic 
action  will  be  likely  to  result,  it  tends  to 
prove  one  material  fact;  the  question 
whether  employers  ought  to  know  that  fact 
must  also  be  proven,  but  that  need  not 
necessarily  be  proven  by  the  same  evidence. 

As  tending  to  prove  this  second  neces- 
sary fact,  it  was  shown  by  sufficient  evi- 
dence that  more  than  100  of  this  style  of 
press  were  in  use  in  defendant's  establish- 
ment, and  that  accidents  of  this  nature 
have  been  frequently  occurring  every  year 
for  many  years,  and  for  the  last  three  years 
at  the  rate  of  twenty  a  year;  that  is,  acci- 
dents where  employees  would  get  their 
fingers  cut  off  or  mangled  in  perfect  ma- 
chines, and  claim  that  they  did  not  touch 
the  treadle,  but  that  the  punch  came  down 
a  second  time  without  action  of  the  foot. 
Of  course,  this  was  an  impossibility  with 
a  perfect  machine,  as  pointed  out  in  the 
case  of  Vorbrich  v.  Gender  &  P.  Mfg.  CJo. 
96  Wis.  277,  71  N.  W.  434,  3  Am.  Neg.  Rep. 
760. 

It  is  said  that  this  testimony  has  no 
probative  force  on  the  question  of  the  em- 
ployer's duty,  but  we  cannot  agree  with 
this  contention.  It  is  true  that  an  em- 
ployer is  not  an  insurer  of  the  safety  of 
his  employees;  but  he  owes  them  the  duty 
of  providing  reasonably  safe  machinery,  and 
using  ordinary  care,  at  least  to  discover 
concealed  or  latent  dangers  in  its  use,  and 
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especially  does  he  owe  this  duty  to  minora. 
If,   year   after   year,   these   accidents   have 
been  going  on  with  perfect  machines,  and, 
no   sufficient   explanation,   it   seems   to   us 
entirely  proper  for  that  fact  to  be  shown, 
in  order  that  the  jury  may  say  whether  or 
not  the  employer  ought  not  to  have  inves- 
tigated  and   ascertained   the   cause.     That 
investigation  and  careful  study  would  have 
lead   to   the  obtaining  of  the  information 
brought  out  in  this  case,  there  can  be  little 
doubt.     The  evidence  showed  that  at  least 
one  shop  superintendent  in  Milwaukee  using 
similar  machines  had  known  of  the  uncon- 
scious muscular  habit  likely  to  be  formed 
in   the   use   of   such   machines   for   nearly 
twenty  years.     Mr.  Wolter,  who  was  shop 
superintendent  in  the  tinware  establishment 
of  the  Kieckhefer  Brothers  Company  for  a 
number  of  years  prior  to  1899,  testified  that 
there  were  in  use  in  the  factory  numbers  of 
these  same  macbines;  that  he  himself  dis- 
covered the  danger  of  the  formation  of  the 
habit,  and  that  he  warned  every  beginner 
at  such  a  machine  of  the  danger  of  forming 
the   habit,  and  of  forgetting  himself  and 
stepping  on  the  treadle;   and  that  he  also 
warned  him,  if  the  piece  of  tin  stuck  in  the 
die,  then  he  should  stop  at  once,  and  notify 
the  foreman  in  his  department.    This  seems 
to  be  pretty  conclusive  proof  that  an  em- 
ployer who  was  inclined  to  pay  attention 
to  the  question  and  devote  thought  to  it 
could  solve  the  mystery  of  these  numerous 
and  constantly  recurring  accidents  with  per- 
fect machines;  at  least,  it  is,  in  our  judg- 
ment, evidence  from  which  the  jury  could 
so   conclude.     There   was   some   additional 
evidence   on   this   point   given   by   William 
Straub,   a   state   factory    inspector,    whose 
duty  for  three  years  has  been  to  investi- 
gate   accidents   in    factories   of    this    kind. 
He  testified  that  it  was  matter  of  common 
knowledge  among  employers  using  presses 
of  this  kind  that  an  operator  will  very  often 
unconsciously  set  the  treadle  in  motion  with 
his  foot  at  a  time  when  he  has  skipped  a 
feed  with  his  hands.     He  testified  further 
that  he  obtained  his  knowledge  from  seeing 
such   involuntary   movements   by   operators 
himself,  and  by  talking  it  over  with  fore- 
men.   The  objection  that  the  knowledge  ob- 
tained by  talking  with  foremen  is  incom- 
petent cannot  be  sustained;  common  knowl- 
edge must  largely  be  obtained  from  talking 
with  others.     We  conclude  that  there  was 
sufficient  evidence  to  take  to  the  jury  both 
the  question  as  to  the  formation  of  such  an 
unconscious  habit,  and  the  question  whether 
the  likelihood  of  its  formation  should  have 
been  known  to  the  defendant. 

The  objection  that  no  warning  world  be 
of  any  avail  cannot  be  considered  as  ten- 1 
able.     Many  warnings  fail  in  their  purpose, 
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owing  to  inattention  or  disobedience  on  the 
part  of  employees;  nevertheless  the  duty 
to  warn  is  not  thereby  lessened.  If  every 
operator  were  told  of  the  danger  of  the 
formation  of  the  habit  and  the  imminent 
risk  of  injury  thereby,  and  enjoined  to  step 
back  from  his  machine  a  step  whenever  the 
feed  missed  from  any  cause,  so  that  there 
would  necessarily  be  a  conscious  and  com- 
plete break  in  the  sequence  of  muscular  ac- 
tivities, and  a  practical  impossibility  of 
placing  the  foot  on  the  treadle,  who  can  now 
say  how  many  such  accidents  would  be  pre- 
vented? Certainly  every  employee  who  fol- 
lowed the  directions  would  be  safe;  and  if 
no  more  than  25  per  cent  of  the  employees 
followed  them,  the  result  would  be  well 
worth  the  trouble.  We  are  unable  to  say 
that  a  warning  of  this  kind  would  be  of 
no  avail. 
Judgment  affirmed. 

Marshall,  and  Vinje,  JJ.,  dissent. 


ARKANSAS   SUPREME  COURT. 

D.  F.  S.  GALLOWAY,  Appt., 

V. 

JAMES  DARBY  et  al. 

and 

W.  A.  GALLOWAY,  Appt. 

(—  Ark.  — ,  161  S.  W.  1014.) 

Will  »  lapse  of  devise  «  proTision  for 
vesting. 

1.  A  devise  of  a  parcel  of  real  estate 
lapses  by  the  death  of  the  devisee  in  the 
lifetime  of  the  testator,  and  will  not  vest 
in  his  children,  notwithstanding  a  general 
provision  in  the  will  that  all  property 
herein  devised  shall,  unless  otherwise  and 
specifically  stated,  vest  in  the  devisees,  their 
heirs  and  assigns,  in  fee  simple. 

Jadgment   »   dictum    »   intermediate 
rulings. 

2.  A  ruling  in  a  case  is  not  dictum  mere* 
ly  because  it  was  necessary,  on  account  of 
the  conclusion  reached  upon  that  question, 
to  consider  another  question  tiie  decision 
of  which  controlled  the  judgment. 

Will  »  residuary  clause  »  lapsed  de- 
vises. 

3.  A  residuary  clause  carries  lapsed  de- 
vises, where  the  will  speaks  from  the  death 
as  to  real  estate,  altnough  it  purports  to 
carry  property  not  specifically  devised;  at 
least  where  the  will,  as  a  whole,  discloses 
an  intention  to  dispose  of  the  whole  estate. 

(November  18,  1912.) 

APPEAL  by  plaintiff  and  defendant  W. 
A.  Galloway  from  a  decree  of  the  Chan- 
cery Court  for  Pulaski  County  in  defend- 

Note.  ^  see  note,  post,  789. 
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ants'  favor  in  a  suit  to  quiet  plaintiff's  title, 
as  residuary  devisee,  to  certain  property 
devised  under  the  will  of  Elizabeth  S.  Shall, 
deceased,  to  the  mother  of  certain  defend- 
ants.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rose,  Hemingway,  Cantrell, 
&  lioagrhborougli,  for  appellants: 

On  the  death  of  the  devisee  in  the  life- 
time of  testatrix  the  devise  lapses. 

Jarman,  Wills,  p.  617;  18  Am.  k  Eng. 
Enc.  Law,  748;  2  Redf.  Wills,  157;  2  Wil- 
liama,  Exrs.  p.  496;  West  v.  West,  89  Ind. 
529;  Armstrong  v.  Moran,  1  Bradf.  314; 
Van  Gieson  v.  Howard,  7  N.  J.  Eq.  462; 
Doe  ex  dem.  Morris  v.  Underdown,  Willes, 
Rep.  293;  Jackson  v.  Alsop,  67  Conn.  249, 
34  Atl.  1106;  Hand  v.  Marcy,  28  N.  J.  Eq. 
59;  Re  Smith,  11  N.  Y.  Supp.  783;  Howard 
V.  Barnes,  65  How.  Pr.  122;  Moss  v.  Hels- 
ley,  60  Tex.  426. 

On  the  lapse  of  the  devise,  the  property 
goes  to  the  residuary  devisee. 

2  Jarman,  Wills,  p.  365,  §  762 ;  Underbill, 
Wills,  p.  79,  §  62;  2  Redfield,  Wills,  p.  116; 
18  Am.  k  Eng.  Enc.  Law,  724;  Re  Bonnett, 
113  N.  Y.  522,  21  N.  E.  139;  Lovering  v. 
Itovering,  129  Mass.  97;  Cruikshank  v. 
Home  for  the  Friendless,  113  N.  Y.  337, 
4  LJLA.  140,  21  N.  E.  64;  Youngs  v.  Youngs, 
45  N.  Y.  254;  Patty  v.  Goolsby,  51  Ark. 
61,  9  S.  W.  846;  Lamb  v.  Lamb,  131  N.  Y. 
237,  30  N.  E.  133;  Floyd  v.  Carow,  88  N. 
Y.  660;  Riker  v.  Cornwell,  113  N.  Y.  115, 
20  N.  E.  602;  Smith  v.  Smith,  141  N.  Y. 
29,  36  N.  E.  1075;  Re  Benson,  96  N.  Y. 
499,  48  Am.  Rep.  646;  Carter  v.  Board  of 
Education,  144  N.  Y.  621,  39  N.  E.  628;  Re 
L'Hommedieu,  32  Hun,  10;  Roberts  v. 
Cooke,  16  Ves.  Jr.  451;  Shanley  v.  Baker, 
4  Ves.  Jr.  732;  Brown  v.  Higgs,  4  Ves.  Jr. 
709;  Tindall  v.  Tindall,  24  N.  J.  Eq.  512; 
Hulin  V.  Squires,  63  Hun,  352,  18  N.  Y. 
309;  Banks  v.  Phelan,  4  Barb.  80. 

Messrs.  James  A.  Coiner  and  John  Mc- 
Glare  for  appellees. 

MeCnllocfa,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  merits  of  this  controversy  involve 
the  construction  of  the  last  will  and  testa- 
ment of  Elizabeth  S.  Shall,  who  died  in  the 
city  of  Little  Rock  on  March  23,  1908,  the 
owner  of  a  large  estate,  consisting  mostly 
of  valuable  lands,  city  and  farm  property. 
The  will  was  executed  January  17,  1898, 
and  on  April  14,  1905,  she  added  a  codicil. 
The  preamble  or  introductory  clause  of  the 
will  reads  as  follows: 

**!,  Elizabeth  S.  Shall,  of  the  city  of  Little 
Rock,  county  of  Pulaski,  state  of  Arkansas, 
being  in  good  bodily  health  and  of  sound 
and  disposing  mind  and  memory,  calling  to 
mind  the  frailty  and  uncertainty  of  human 
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life,  and  being  desirous  of  settling  my  world- 
ly affairs  and  directing  how  the  estate  with 
which  it  has  pleased  God  to  bless  me  shall 
be  disposed  after  my  decease,  while  I  have 
strength  and  capcity  so  to  do,  do  make  and 
publish  this,  my  last  will  and  testament, 
hereby  revoking  and  making  null  and  void 
all  other  last  wills  and  testaments,  by  me 
heretofore  made;  .  .  .  as  to  my  worldly 
estate  and  all  the  property,  real,  personal, 
or  mixed,  of  which  I  shall  die  seised  and 
possessed,  or  to  which  I  shall  be  entitled  at 
the  time  of  my  decease,  I  devise,  bequeath, 
and  dispose  thereof  in  the  manner  following, 
to-wit:" 

In  item  1  the  testatrix  gave  to  appellant, 
D.  F.  S.  Galloway,  who  was  her  grand- 
nephew,  her  home  in  the  city  of  Little  Rock, 
and  all  its  contents,  furniture,  paintings, 
silver,  etc.,  horses,  carriages,  and  harness, 
and  also  certain  other  lots  of  real  estate  in 
said  city,  and  a  tract  of  land  in  Pulaski 
county  containing  180  acres. 

In  item  2  she  gave  to  her  nephew  W.  A. 
Galloway  two  lots  in  Little  Rock,  and  a  cer- 
tain tract  of  land  in  Pulaski  county. 

In  item  3  she  gave  to  her  niece  Elizabeth 
S.  Darby  a  farm  in  Pulaski  county  known 
as  the  "Shall  place,"  containing  about  786 
acres.  The  language  of  that  devise  is  as 
follows:  "I  give,  devise,  and  bequeath  to 
my  niece  Elizabeth  S.  Darby  the  place 
known  as  the  'Shall  place,'  consisting  of 
about  786  acres  of  land  in  Pulaski  county, 
state  of  Arkansas,  to-wit:"  (Here  follows 
description.) 

In  item  4  she  gave  two  lots  in  the  city  of 
Little  Rock,  and  a  farm  in  Pulaski  county 
known  as  the  "Beasley  place,"  to  her  niece 
Mary  A.  Eanes  for  life,  with  remainder  over 
to  D.  F.  S.  Eanes,  a  grandnephew  of  the  tes- 
tatrix. 

In  item  5  she  gave  to  her  said  grand- 
nephew  D.  F.  S.  Eanes  three  lots  in  the  city 
of  Little  Rock,  the  property  being  left  in 
trust  to  D.  F.  S.  Galloway  as  trustee  for 
the  benefit  of  said  D.  F.  S.  Eanes  until  the 
latter  should  come  of  age. 

In  items  6  and  7,  respectively,  she  be- 
queathed sums  of  money  to  a  friend  and  to 
a  certain  church  in  Little  Rock. 

Item  8  contained  the  following  residuary 
devise  and  bequest:  "I  give,  devise,  and  be- 
queath to  my  grandnephew  David  F.  Shall 
Galloway  all  the  rest  and  residue  of  my  es- 
tate not  hereinbefore  specifically  devised  and 
bequeathed,  whether  real,  personal,  or  mixed, 
of  which  I  shall  die  seised  and  possessed  or 
to  which  I  shall  be  entitled  at  the  time  of 
my  decease." 

After  the  residuary  clause  the  will  reads 
as  follows: 

"The  property  herein  devised  and  be- 
queathed in  items  four  and  fivQ  to  my  grand- 
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nephew  David  F.  Shall  Eanes  shall,  in  the 
event  of  his  death  without  issue  of  his  body 
him  surviving,  vest  in  fee  simple  in  his 
mother,  my  niece,  Mary  A.  Eanes,  her  heirs 
and  assigns. 

"All  the  property  herein  devised  and  be- 
queathed, unless  otherwise  and  specifically 
stated,  shall  vest  in  the  devisees,  their  heirs 
and  assigns,  in  fee  simple,  and  the  property 
devised  and  bequeathed  to  my  nieces  is  to 
be  their  sole  and  separate  property  and  free 
from  the  control  and  debts  of  their  said  hus- 
bands, together  with  the  rents  and  profits 
of  the  same." 

By  her  codicil  the  testatrix  revoked  the 
devise  to  appellant  D.  F.  S.  Galloway,  as 
to  some  of  the  said  lots  given  to  him  in  the 
will,  and  devised  the  same  to  Elizabeth  S. 
Darby  in  fee  simple.  The  codicil  made  cer- 
tain other  changes  not  material  to  this  con- 
troversy. Elizabeth  S.  Darby  died  prior  to 
the  death  of  the  testatrix,  and  the  contro- 
versy in  this  suit  is  as  to  the  devolution  of 
the  property  devised  to  her  in  the  will  and 
codicil. 

Ib  it  the  contention  of  appellant  that  both 
6t  the  devises  to  Elizabeth  S.  Darby  lapsed 
on  account  of  her  death  prior  to  the  death 
of  testatrix,  and  that  that  property  fell 
within  the  residuary  clause  of  the  will.  The 
chancellor  decided  that  the  devise  to  Mrs. 
Darby  in  the  will  did  not  lapse,  but  went 
to  her  children  under  the  terms  of  the  will, 
and  that  the  devise  to  Mrs.  Darby  in  the 
codicil  lajwed,  but  did  not  fall  within  the 
residuary  clause,  and  as  to  that  the  testatrix 
is  deemed  to  have  died  intestate,  and  the 
property  descended  to  her  heirs  at  law. 
Appellant  D.  F.  S.  Galloway  is  not  one  of 
the  heirs  of  the  testatrix,  so  under  the  de- 
cree, he  gets  none  of  the  property  in  con- 
troversy, and  he  appealed  to  this  court.  W. 
A.  Galloway,  the  father  of  D.  F.  S.  Gallo- 
way, is  one  of  the  heirs,  and  is  a  party  to 
this  suit.  He  appealed  from  that  part  of 
the  decree  which  holds  that  the  property 
devised  to  Mrs.  Darby  in  the  will  goes  to 
her  children. 

The  rule  is  established  beyond  contro- 
versy, except  where  changed  by  statute,  that 
a  legacy  or  devise  lapses  when  the  legatee 
or  devisee  dies  before  the  testator.  17  Am. 
&  Eng.  Enc.  Law,  748,  and  authorities  there 
cited.  "The  liability  of  a  testamentary  gift 
to  failure,  or  as  it  is  generally  termed 
lapse,"  says  Mr.  Jarman,  "by  reason  of  the 
decease  of  its  object  in  the  testator's  life- 
time, is  a  necessary  consequence  of  the 
ambulatory  nature  of  wills,  which,  not  tak- 
ing effect  until  the  death  of  the  testator, 
can  communicate  no  benefit  to  persons  who 
previously  die."  1  Jarman,  Wills,  6th  ed. 
p.  307.  A  statute  of  this  state  changes  that 
rule  as  to  a  legacy  or  a  devise  to  a  child  or 
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other  descendant  of  the  testator,  and  pro- 
vides that  it  shall  not  lapse,  but  that  "the 
property  so  devised  or  bequeathed  shall  vest 
in  the  surviving  child  or  other  descendant 
of  such  devisee  or  legatee,  as  if  such  devisee 
or  legatee  had  survived  the  testator  and  died 
intestate."     Kirby's  Dig.  §  8022. 

It  is  conceded  that  the  devise  to  Mrs. 
Darby  in  the  codicil  lapsed,  as  decided  by 
the  chancellor,  by  reason  of  her  death  before 
the  death  of  the  testatrix,  and  the  property 
either  falls  within  the  residuary  clause  of 
the  will,  if  that  clause  is  broad  enough  to 
include  it,  or  descends  to  the  heirs  at  law 
of  the  testatrix,  as  undisposed  of  property. 
That  question  will  be  considered  later. 

It  is  contended  on  behalf  of  appellees  that 
the  devise  of  the  Shall  place  did  not  lapse, 
and  that  it  was  the  intention  of  the  testatrix 
to  substitute  the  children  of  Mrs.  Darby  as 
devisees  in  the  event  of  the  latter's  deatli 
before  the  death  of  the  testatrix.  This  con- 
tention is  founded  on  the  general  provision 
in  the  will  that  "all  the  property  herein 
devised  and  bequeathed  unless  otherwise 
and  specifically  stated,  shall  vest  in  the 
devisees,  their  heirs  and  assigns,  in  fee  sim- 
ple." The  arugument  is  that  there  is  pre- 
sumed an  intention  not  to  permit  the  devise 
to  lapse,  and  that  the  word  "heirs"  should 
be  construed  to  mean  "children,"  so  that  a 
line  of  succession  should  be  prescribed  in 
order  to  prevent  lapse.  There  might  be 
more  reason  for  adopting  that  construction 
of  the  provision  if  it  applied  only  to  the 
devise  to  Mrs.  Darby,  but  it  applies  to  all 
of  the  property  devised  in  the  will  except 
when  "otherwise  and  specifically  stated," 
and  the  fact  that  the  provision  is  a  general 
one  materially  weakens  the  basis  for  con- 
struing the  word  "heirs"  to  mean  "children." 
We  do  not,  however,  mean  to  say  that  such 
would  foe  the  proper  construction  even  if  the 
provision  applied  only  to  the  devise  to  Mrs. 
Darby.  On  the  contrary,  we  are  of  the 
opinion  that  the  words,  "their  heirs  and  as- 
signs," were  used  in  a  technical  sense, to 
denote  the  character  of  the  estate  or  extent 
of  the  interest  to  be  taken  by  the  devisees, 
— that  they  are  words  of  limitation,  not 
words  of  substitution.  The  aim  in  constru- 
ing a  will  is  to  correctly  arrive  at  the  inten- 
tion of  the  testator,  but  the  meaning  is  to 
be  gathered  from  the  language  used.  "The 
question  in  expounding  a  will  is  not  what 
the  testator  meant,  but  what  is  the  mean- 
ing of  his  words.  The  use  of  the  expression 
that  the  intention  of  the  testator  is  to  be 
the  guide,  unaccompanied  with  the  constant 
explanation  that  it  is  to  be  sought  in  his 
words,  and  a  rigorous  attention  to  them,  is 
apt  to  lead  the  mind  insensibly  to  speculate 
upon  what  the  testator  may  be  supposed  to 
have  intended  to  do,  instead  of  strictly  at- 
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tending  to  the  true  question,  which  is  what 
that  which  he  has  written  means.  The  will 
must  be  expressed  in  writing,  and  that 
writing  only  is  to  be  considered.  And  in 
construing  that  writing,  the  rule  is  to  read 
it  in  the  ordinary  and  grammatical  sense 
of  the  words,  unless  some  obvious  absurdity 
or  some  repugnancy  or  inconsistency  with 
the  declared  intentions  of  the  writer  to  be 
extracted  from  the  whole  instrument  should 
follow  from  so  reading  it."  2  Williams, 
Exrs.  p.  327. 

Cases  are  to  be  found  where  the  word 
"heirs''  in  a  will  or  deed  was  construed  to 
mean  "children."  The  following  are  among 
t))06e  cases:  Wyman  v.  Johnson,  68  Ark. 
369,  69  S.  W.  260;  Shirey  v.  Clark,  72  Ark. 
539,  81  S.  W.  1057.  Other  examples  are 
found  in  the  many  cases  cited  by  counsel 
for  appellees.  But  words  used  in  a  will 
must  be  construed  according  to  the  technical 
legal  mecning,  unless  explanatory  words  in 
the  context  qualify  them  or  give  them  an- 
other meaning,  or  unless  the  peculiar  situa- 
tion under  which  they  are  used  indicates  an 
intention  to  use  them  other  than  in  a  tech- 
nical sense.  In  Moody  ▼.  Walker,  3  Ark. 
147,  this  court  said:  "When  technical 
phrases  or  terms  of  art  are  used,  it  is  fair 
to  presume  that  the  testator  understood 
their  meaning,  and  that  they  expressed  the 
intention  of  his  will,  according  to  their  im- 
port and  signification.  When  certain  teims 
or  words  have  by  repeated  adjudication 
received  a  precise,  definite,  and  legal  con- 
struction, if  the  testator  in  making  his  will 
use  such  terms  or  similar  expressions,  they 
fihall  be  construed  according  to  their  effect: 
for,  if  this  was  not  the  case,  titles  to  estates 
would  be  daily  unsettled,  to  the  ruin  of 
thousands."  In  Johnson  v.  Knights  of 
Honor,  63  Ark.  256,  8  L.R.A.  732,  13  S.  W. 
794,  in  construing  the  meaning  of  the  word 
"heirs,"  the  court  said:  "It  is  a  technical 
word.  When  used  in  any  legal  instrument, 
and  there  is  no  context  to  explain  it,  as  in 
this  case,  it  should  be  understood  in  its  legal 
and  technical  sense."  To  the  same  effect, 
see  Myar  v.  Snow,  49  Ark.  129,  4  S.  W.  381. 
''Though  the  intention  of  a  testator,  when 
ascertained,"  says  Mr.  Jarman,  "is  implicitly 
obeyed,  however  informal  the  language  in 
which  it  may  have  been  conveyed,  yet  the 
courts,  in  construing  that  language,  resort 
to  certain  established  rules  by  which  par- 
ticular words  and  expressions,  standing  un- 
explained, have  obtained  a  different  mean- 
ing, which  meaning,  it  must  be  confessed, 
does  ?Tot  always  quadrate  with  their  popular 
acceptation.  This  results  from  the  intend- 
ment of  law,  which  presumes  every  person 
to  be  acquainted  with  its  rules  of  interpre- 


has  been  affixed  by  adjudication  to  the  same 
expressions  occurring  under  analogous  cir- 
cumstances, a  presumption  which,  though  it 
may  sometimes  have  disappointed  the  inten- 
tion of  testators,  is  fraught  with  great  gen- 
eral convenience,  for  without  some  acknowl- 
edged standard  of  interpretation,  it  would 
have  been  impossible  to  rely  with  confidence 
on  the  operation  of  any  will  not  technically 
expressed,  until  it  had  received  a  judicial 
interpretation."  2  Jarman,  Wills,  p.  1651. 
"In  seeking  for  the  expressed  intention  of 
the  testator,  his  words  are  to  receive  that 
construction  and  interpretation  which  a  long 
series  of  decisions  has  attached  to  thenf,  un- 
less it  is  very  certain  they  were  used  in 
a  different  sense."  1  Redfield,  Wills,  433. 
Lord  Denman,  in  Doe  ex  dem.  Gallini  v. 
Gallini,  5  Barn.  &  Ad.  621,  said:  "Techni- 
cal words,  or  words  of  known  legal  import, 
must  have  their  legal  effect,  even  though 
the  testator  use  inconsistent  words,  unless 
those  inconsistent  words  are  of  such  a  na- 
ture as  to  make  it  perfectly  clear  that  the 
testator  did  not  mean  to  use  the  technical 
words  in  their  proper  sense."  Mr.  Wash- 
burn has  this  to  say  on  that  subject:  "On 
the  other  hand,  'heirs'  may  have  sometimes 
meant  the  same  as  'chjld'  or  'children.' 
That  the  testator  intended  to  use  it  thus 
must  be  clear  and  something  more  than  im- 
plication. Otherwise,  it  is  a  word  of  limi- 
tation." 2  Waahb.  Real  Prop.  p.  603. 
Judge  Sharswood,  speaking  for  the  court 
in  Doebler's  Appeal,  64  Pa.  9,  said:  "While 
the  intention  of  the  testator,  if  consistent 
with  law,  is  undoubtedly  to  be  the  polar 
star,  yet  we  are  bound  to  take  as  our  guides 
those  general  rules  or  canons  of  interpreta- 
tion which  have  been  adopted  and  followed 
by  those  who  have  gone  before  us.  It  be- 
comes no  man  and  no  court  to  be  wise  above 
that  which  is  written.  Security  of  titles 
requires  that  no  mere  arbitrary  (liscf^tion 
should  be  exercised  in  conjecturing  what 
words  the  testator  would  have  used,  or 
what  form  of  disposition  he  would  have 
adopted,  had  he  been  truly  advised  as  to 
the  legal  effect  of  the  words  actually  em- 
ployed. That  would  be  to  make  a  will  for 
him,  instead  of  construing  that  which  he 
has  made." 

This  rule  of  construction  has  been  univer- 
sally adopted  by  judges  and  law  writers. 
The  exceptions  to  it  are,  as  above  stated, 
found  in  cases  where  there  are  qualifying 
words  in  the  context,  which  shows  tliat  a 
technical  meaning  was  not  intended,  or  the 
peculiar  circumstances  under  which  the 
words  were  used  demonstrate  clearly  that 
they  were  meant  ot^ierwise  than  in  the  tech- 
nical sense.     In  the  present  instance  there 


tation,  and  consequently  to  use  expressions  |  is  nothing  to  indicate  that  the  term,  "heirs 
in  their  lepal  sense,  i.  c,  in  the  sense  which  and  assigns,"  was  used  otherwise  than  in 
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the  technical  sense  as  words  of  limitation. 
There  are  numerous  authorities  holding  that 
the  word  "heirs"  in  a  will  is  a  word  of 
limitation,  and  not  of  substitution,  and 
that  the  use  of  it,  following  the  name  of  the 
devisee,  does  not  prevent  a  lapse  in  the  event 
of  the  latter's  death  before  that  of  the  tes- 
tator. Mr.  Jarman  has  this  to  say  on  that 
subject:  "The  doctrine  applies  indiscrimi- 
nately to  gifts  with  and  gifts  without  words 
of  limitation.  Thus,  if  a  devise  be  made  to 
A  and  his  heirs,  .  .  .  or  to  A  and  the 
heirs  of  his  body,  and  A  died  in  the  lifetime 
of  the  testator,  the  devise  absolutely  lapses." 
1  J&rman,  Wills,  p.  307.  "For  the  word 
^heirs'  in  such  cases,"  says  Mr.  Underbill, 
"gives  the  heirs  no  interest  under  the  will, 
but  it  is  merely  a  word  of  limitation,  show- 
ing what  interest  the  ancestor  was  to  take 
in  case  he  should  survive  the  testator."  1 
Underbill,  Wills,  p.  436.  Mr.  Redfield  states 
the  same  rule  as  follows:  "The  general 
presumption  being  that  these  terms  of  suc- 
cession are  used  to  mark  the  extent  of  the 
interest  thus  intended  to  be  conveyed  to 
the  legatee  or  devisee,  and  are  therefore 
words  of  limitation  merely."  2  Redf.  Wills, 
160. 

The  same  rule  is  stated  in  numerous  au- 
thorities in  support,  cited  in  18  Am.  &  Eng. 
Enc.  Law,  754.  See  also  Jackson  v.  Alsop, 
67  Conn.  249,  34  Atl.  1106;  Maxwell  v. 
Featherston,  83  Ind.  339;  Keniston  v. 
Adams,  80  Me.  290,  14  Atl.  203 ;  Kimball  v. 
Story,  108  Mass.  382 ;  Wood  v.  Seaver,  158 
Mass.  411,  33  N.  E.  587;  Hand  v.  Marcy, 
28  N.  J.  Eq.  59;  Kimball  v.  Chappel,  27  Abb. 
N.  C.  437,  18  N.  Y.  Supp.  30;  Re  Wells,  113 
N.  Y.  396,  10  Am.  St.  Rep.  457,  21  N.  E. 
137;  Moss  v.  Helsley,  60  Tex.  426.  In  the 
case  of  Watson  v.  Wolff-Goldman  Realty  Co. 
95  Ark.  18, 128  S.  W.  581,  Ann.  Cas.  1912  A, 
540,  it  was  urged  that  the  use  of  the  words, 
"and  assigns  forever,"  enlarged  the  estate, 
which  otherwise  would  have  been  restricted 
by  the  use  of  the  words  "bodily  heirs."  But 
this  court  held,  following  other  decisions 
cited  in  the  opinion,  that  the  word  "as- 
signs" was  to  be  construed  in  a  technical 
sense,  and  that  it  only  imported  "that  the 
estate  may  be  transferred,  and  cannot  oper- 
ate to  enlarge  the  grant  or  defeat  its  ex- 
press limitations." 

Our  conclusion,  therefore,  is  that  the  de- 
vise to  Mrs.  Darby  in  the  will  lapsed,  and 
that  the  property,  the  same  as  that  devised 
in  the  codicil,  either  fell  within  the  residu- 
ary clause,  or  descended  to  the  heirs  at  law 
of  the  testatrix. 

The  remaining  question  relates  to  the 
devolution  of  the  property  described  in  the 
lapsed  devises  to  Mrs.  Darby.  Did  it  fall 
within  the  clause  giving  the  residuum  of  the 
estate  to  appellant  D.  F.  S.  Galloway?  The 
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residuary  clause  is  general  in  its  terms,  and 
covers  all  property  of  every  kind  not  other- 
wise disposed  of  in  the  will.  At  common 
law  there  was  a  distinction  made,  with  re- 
spect to  the  operation  of  the  residuary  clause 
of  a  will,  between  bequests  of  personalty 
and  devises  of  real  property,  the  English 
courts  holding  that  lapsed  legacies  fell  into 
the  residuum,  unless  otherwise  directed  in 
the  will  itself;  but  that  a  devise  of  real 
estate  did  not  go  to  the  residuary  devisee. 
This  rule  was  based  upon  another  distinc- 
tion arbitrarily  made  by  the  English  courts, 
that,  as  to  personalty,  a  will  was  deemed  to 
speak  from  the  date  it  took  effect, — t.  e., 
from  the  date  of  the  testator's  death, — and 
therefore  included  property  acquired  by  the 
testator  after  the  execution  of  the  will,  but 
that,  as  to  real  estate,  the  will  was  deemed  to 
speak  only  from  the  date  of  its  execution, 
and  did  not  include  after-acquired  property. 
The  rule  of  the  common  law  has  been 
changed  in  England  by  the  statute  of  Vic- 
toria (1837),  and  in  most  of  the  American 
states,  so  as  to  completely  sweep  away  the 
old  distinction  between  bequests  of  person- 
alty and  devises  of  real  property,  and  make 
a  will  speak  from  the  date  of  the  testator's 
death  and  convey  after-acquired  real  estate 
as  well  as  personalty;  and,  where  those 
statutes  have  been  put  into  effect,  the  rul- 
ings have  been  that  lapsed  legacies  and  de- 
vises fall  into  the  residuary  clause,  unless 
a  contrary  intention  on  the  part  of  the  testa- 
tor is  expressed  in  the  will.  The  rule  and  its 
changes  are  very  clearly  stated  in  the  fol- 
lowing excerpt  from  the  opinion  of  the  In- 
diana supreme  court:  "It  is  said,  however, 
that  there  exists  an  important  distinction 
between  a  void  or  lapsed  bequest  of  personal 
estate,  and  a  void  or  lapsed  devise  of  real 
estate,  which  obtains  both  in  England  and 
America,  in  this:  That  the  former  falls 
into  the  residuum,  and  the  latter  goes  to 
the  heir.  .  .  .  The  reason  generally  as- 
signed for  such  distinction  has  been  the 
different  operation  of  a  will  upon  personal 
and  real  estate.  It  is  said  that,  as  to  per- 
sonal estate,  the  will  would  operate  upon 
all  the  personal  estate  held  by  the  testator 
at  the  time  of  his  death;  while  as  to  his 
real  estate,  the  testator  could  only  devise 
such  as  he  owned  at  the  time  of  making  his 
will.  It  is  certain,  we  think,  that  the  reason 
thus  given  for  the  supposed  distinction  has 
long  since  ceased  to  exist,  if  it  ever  existed 
in  this  state.  Here  the  testator's  will  of 
personal  estate  must  be  executed  with  pre- 
cisely the  same  solemnity  and  formality  as 
the  will  devising  real  estate;  and  there  is 
no  perceptible  or  practical  difference  in  the 
operation  of  a  will  upon  personal  and  upon 
real  estate.  Holbrook  v.  McCleary,  79  Ind. 
167.     And  the  supreme  court  of  Massachu- 
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setts,  speaking  through  Justice  Dewey, 
gives  the  following  explanation  of  the 
changes  in  the  law  on  the  subject:  "With 
us  all  ground  for  any  such  distinction  has 
long  since  been  taken  away.  Our  whole  sys- 
tem since  the  enactment  of  the  Revised 
Statutes,  chap.  62,  §  3,  has  been  to  carry 
out  the  principle  that  devises  of  real  estate 
and  legacies  of  personal  estate  were  to  be 
placed  substantially  upon  the  same  footing 
as  to  the  extent  of  the  power  to  devise  and 
the  formalities  required  in  the  execution  of 
a  testamentary  instrument."  Thayer  v. 
Wellington,  9  Allen,  283,  85  Am.  Dec.  753. 
For  other  cases  announcing  the  same  changes 
in  the  law,  see  Molineaux  v.  Raynolds,  65 
K.  J.  Eq.  189,  36  Atl.  276;  Re  Upham,  127 
Cal.  90,  59  Pac.  315;  Drew  v.  Wakefield,  54 
Me.  291;  Reeves  v.  Reeves,  5  Lea,  653; 
Youngs  V.  Youngs,  45  N.  Y.  254;  Jackson 
V.  Alsop,  67  Conn.  249,  34  Atl.  1106;  West 
V.  West,  89  Ind.  529.  We  have  no  statute 
on  this  subject  specifically  abolishing  the 
rule  of  the  conmion  law  as  to  the  distinction 
in  the  operation  of  wills  between  personalty 
and  real  estate.  But  in  the  case  of  Patty 
V.  Goolsby,  51  Ark.  61,  9  Sw  W.  846,  it  was 
decided  that  the  course  of  legislation  here 
has  swept  away  all  distinctions,  and  that  a 
will  is  deemed  to  speak  from  the  date  of  the 
testator's  death  as  to  real  estate  as  well  as 
to  personalty,  and  carries  after-acquired 
property,  both  real  and  personal.  In  that 
case  the  court,  speaking  through  Special 
Justice  Sol.  F.  Clark,  said:  "We  are  not 
aware  that  the  question  has  ever  been  di- 
rectly before  this  court,  nor  has  there  been 
any  legislation  in  this  state  in  terms  chang- 
ing or  abolishing  the  English  law  on  the 
subject.  But  a  course  of  legislation  was 
adopted  at  an  early  date  wholly  inconsist- 
ent with  it,  and  which  has  certainly  swept 
away  the  principles  or  grounds  upon  which 
the  rule  has  ever  been  understood  to  be 
predicated.  .  .  .  Considering  the  great 
changes  in  the  policy,  as  well  as  the  for- 
malities in  alienating  and  assuring  title  to 
real  estate,  from  what  they  were  when  the 
English  rule  on  this  subject  originated  and 
prevailed,  we  cannot  see,  notwithstanding 
the  common  law  has  never  been  changed  by 
any  positive  statute,  any  reason  why  a  will 
should  not  speak  from  the  death  of  the 
testator  as  to  real  as  well  as  to  personal 
estate,  and  we  are  therefore  of  the  opinion, 
and  so  hold,  that  the  said  testator,  being 
seised  and  possessed  of  the  said  lands  at 
the  time  of  his  death,  they  were  included 
in  his  will  and  were  conveyed  thereby." 
That  decision  established  here  a  state  of  the 
law  similar  to  that  of  other  jurisdictions 
where  changes  in  the  common  law  on  thisj 
subject  have  been  brought  about  by  express] 
statutory  enactments.  It  necessarily  and 
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logically  follows  from  the  application  of 
the  principles  there  announced,  that  lapsed 
devises  of  real  estate  fall  into  the  general 
residuary  clause,  unless  a  contrary  intention 
of  the  testator  is  clearly  expressed  in  the 
will. 

It  is  insisted  with  much  earnestness  that 
the  rule  announced  in  Patty  v.  Goolsby, 
supra,  was  mere  dictum^  and  should  not  be 
binding  on  us  now  as  a  precedent.  We  can- 
not agree  with  counsel  that  the  opinion  on 
that  point  is  obiter  dictum.  That  particular 
question  was  elaborately  argued  in  the  brief 
on  one  side,  and  seems  to  have  been  care- 
fully considered  by  the  court.  If  the  court 
had  reached  a  different  conclusion  upon 
that  question  of  law,  it  would  have  been 
decisive  of  the  issue  between  the  parties. 
In  other  words,  the  case  could  have  turned 
entirely  upon  the  decision  of  that  question. 
Therefore,  it  cannot  be  regarded  as  dictum 
merely  because  it  was  found  necessary  to 
consider  another  question  in  consequence 
of  the  conclusion  reached  by  the  court  on 
that  question.  Besides,  the  case  was  a  care- 
fully considered  one,  and  has  undoubtedly 
become  a  rule  of  property  in  this  state. 
We  decline  to  overrule  it  or  to  discredit  it. 

Now,  turning  to  the  question  of  lapsed 
legacies  at  common  law,  which  must  now  be 
considered  as  the  established  rule  also  as  to 
devises  of  real  estate,  we  find  little,  if  any, 
conflict  in  the  authorities.  "A  residuary 
gift  of  personal  estate,"  says  Mr.  Jarman, 
"carries  not  only  everything  not  in  terms 
disposed  of,  but  everything  that  in  any 
event  turns  out  to  be  not  well  disposed  of. 
A  presumption  arises  for  the  residuary  lega- 
tee against  everyone  except  the  particular 
legatee,  for  a  testator  is  supposed  to  give 
his  personalty  away  from  the  former  only 
for  the  sake  of  the  latter.  It  has  been  said 
that,  to  take  a  bequest  of  the  residue  out 
of  the  general  rule,  very  special  words  are 
required,  and  accordingly  a  residuary  be- 
quest of  property  'not  specifically  given/ 
following  various  specific  and  general  lega- 
cies, will  include  lapsed  specific  legacies." 
2  Jarman,  Wills,  p.  716.  The  rule  sus- 
tained by  a  long  list  of  adjudged  cases  is 
thus  stated  by  the  cyclopedists  of  the  law: 
"The  residuary  clause  passes  all  the  prop- 
erty of  the  testator  that  is  not  otherwise 
disposed  of  by  the  will,  unless  the  words 
used  show  an  intention  to  exclude  from 
the  operation  of  the  residuary  clause  some 
part  of  the  estate;  it  being  the  rule  that  a 
residuary  clause  will  be  liberally  construed 
in  order  to  prevent  intestacy.  This  includes 
property  acquired  after  the  will  was  made, 
if  it  appears  that  the  testator  intended  his 
will  to  operate  on  after-acquired  property, 
and  legacies  and  devises  that  lapse  or  other- 
wise fail  for  any  reason."     18  Am.  &  Eng. 
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Enc.  Law,  724.  In  Lovering  v.  Lovering, 
129  Mass.  97,  the  court  said:  *'A  general 
residuary  gift  carries  all  property  which  is 
not  otherwise  disposed  of  by  the  will,  and 
includes  all  lapsed  legacies  and  all  void 
legacies.  ...  In  this  case  the  residuary 
gift  is  of  'all  the  rest,  residue,  and  remain- 
der of  my  estate,  real  and  personal,  of  every 
nature  and  description.'  The  fact  that  he 
specifies  certain  remainders  and  reversions 
as  included  within  this  general  description 
does  not  limit  or  narrow  it."  In  Re  L'Hom- 
medieu,  32  Hun,  10,  the  following  state- 
ment of  the  rule  is  given:  ''It  is  a  settled 
rule  of  construction  that  a  residuary  clause 
carries  all  which  is  not  legally  disposed  of 
by  the  will,  unless  a  contrary  intention  is 
manifested  from  the  will  itself.  Such  an 
intention  cannot  be  deduced  from  the  mere 
absence  of  words,  or  that  the  testator  failed 
to  provide  for  the  contingency  upon  which 
the  lapse  was  occasioned.  A  testator  is 
supposed  to  have  given  away  from  the  resid- 
uary legatee  for  the  sake  of  the  particular 
legatee."  Authorities  need  not  be  multiplied 
on  this  point. 

It  is  argued  that  the  language  of  the  will 
prevents  the  operation  of  the  residuary 
clause  as  a  general  one,  and  evinces  a  spe- 
cific intention  on  the  part  of  the  testatrix 
not  to  include  lapsed  legacies.  ,  Counsel  in- 
voke a  strict  construction  of  the  language 
of  the  residuary  clause,  on  the  ground  that 
a  presumption  should  not  be  indulged  of  an 
intention  on  the  part  of  the  testator  to  cut 
the  heirs  off  from  the  lapsed  devises,  unless 
the  intention  is  made  clear  by  the  language 
of  the  will.  While  it  is  sometimes  said  that 
an  intention  to  disinherit  lawful  heirs  is 
not  to  be  presumed  in  the  absence  of  clear 
and  explicit  language  to  that  effect,  yet  there 
are  other  presumptions  not  to  be  overlooked. 
.  In  the  construction  of  wills  there  is  always 
a  presumption  against  partial  intestacy, 
unless  such  an  intention  clearly  appears 
from  the  language  used  in  the  instrument. 
Booe  ▼.  Vinson,  —  Ark.  — ,  149  S.  W.  524; 
2  Redf.  Wills,  116.  The  presumption 
against  intended  intestacy  leads  to  a  liberal, 
rather  than  to  a  restrictive,  construction  of 
the  residuary  clause  in  the  will,  in  order  to 
prevent  partial  intestacy.  "Where  the  lan- 
guage of  the  residuary  clause  is  ambiguous," 
says  the  New  York  court,  "the  leaning  of 
the  courts  is  in  favor  of  a  broad  rather 
than  a  restricted  construction.  It  prevents 
intestacy,  which  it  is  reasonable  to  suppose 
testators  do  not  contemplate,  and,  if  the 
mind  is  left  in  doubt  upon  the  whole  will  as 
to  the  actual  testamentary  intention,  a 
broad  rather  than  a  strict  construction 
seems  more  likely  to  meet  the  testamentary 
purpose,  because  such  a  clause  is  usually 
inserted  to  provide  for  contingencies  or 
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lapses,  and  to  cover  whatever  is  left,  after 
satisfying  specific  and  special  purposes  of 
the  testator  manifested  in  the  other  clauses 
of  the  will."  Lamb  ▼.  Lamb,  131  N.  Y. 
234,  30  N.  E.  134.  This  presumption  is 
greatly  strengthened  by  the  language  of  the 
will  and  of  its  provisions,  taken  as  a  whole. 
The  emphatic  language  used  evinces  a  clear 
intention  to  cover  all  of  the  testator's  prop- 
erty. The  preamble  reads  thus :  "As  to  my 
worldly  estate  and  all  the  property,  real, 
personal,  or  mixed,  of  which  I  shall  die 
seised  and  possessed,  or  to  which  I  shall  be 
entitled  at  the  time  of  my  decease,  I  devise, 
bequeath,  and  dispose  thereof  in  the  manner 
following,  to  wit:"  In  1  Underbill  on  Wills, 
§  464,  this  pertinent  statement  of  the  law  on 
the  subject  is  found:  "The  rule  is  that 
the  testator's  intention  is  to  be  ascertained 
from  the  whole  will.  If,  therefore,  the  tes- 
tator in  the  introduction  expresses  an  in- 
tention of  disposing  of  all  of  his  estate,  as 
when  he  says  'I  give  and  dispose  of  all  my 
worldly  goods,'  it  should  be  considered.  The 
presumption  arises  that,  having  the  disposi- 
tion of  his  whole  estate  in  view,  he  did  not 
intend  to  die  intestate  as  to  any  part  of  it. 
If  his  subsequent  language  may  be  con- 
strued in  either  of  two  ways,  by  one  of 
which  a  complete  disposition  will  be  ma<le 
of  his  whole  estate,  and  by  the  other  only 
a  partial  disposition  will  be  made,  resulting 
in  a  partial  intestacy,  the  introductory 
statement  pointing  to  a  complete  disposition 
ought  to  be  considered,  and  that  sense 
adopted  which  will  result  in  a  disposition 
of  the  whole  estate.  Hence  it  follows  that 
language  which  in  a  general  or  residuary 
clause  may  not  alone  be  sufficiently  conclu- 
sive to  dispose  of  all  the  property  of  the 
testator  may  have  its  meaning  enlarged  to 
correspond  with  an  intention  shown  in  the 
introductory  clause." 

Mr.  Redfleld  states  the  same  conclusion 
as  follows:  "The  courts  have  for  a  long 
time  inclined  very  decidedly  against  adopt- 
ing any  construction  of  wills  which  would 
result  in  partial  intestacy,  unless  absolutely 
forced  upon  them.  This  has  been  done  part- 
ly as  a  rule  of  policy  perhaps,  but  mainly 
as  one  calculated  to  carry  into  effect  the 
presumed  intention  of  the  testator,  for  the 
fact  of  making  the  will  raises  a  very  strong 
presumption  against  any  expectation  or  de- 
sire on  the  part  of  the  testator  of  leaving 
any  portion  of  his  estate  beyond  the  opera- 
tion of  his  will.  Hence,  where  a  general 
residuary  bequest  was  accompanied  with  ex- 
pressions affording  a  more  limited  construc- 
tion, and  pointed  only  to  a  particular  sur- 
plus beyond  the  properties  specifically  men- 
tioned, it  was  nevertheless  held  to  pass  the 
residuum  of  his  property  at  the  time  of  his 
decease,  as  well  that  which  he  held  at  the 
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date  of  his  will  as  that  afterwards  acquired. 
Lord  Eldon  here  said  that  was  the  general 
rule  in  regard  to  residuary  bequests  to 
avoid  partial  intestacy,  and  that  it  required 
very  special  words  to  confine  a  residuary 
bequest  to  the  property  belonging  to  the  tes- 
tator at  the  date  of  his  will."  2  Kedf. 
Wills,  p.  116.  The  words  of  the  residuary 
clause,  "not  hereinbefore  specifically  de- 
▼ised,"  do  not  overcome  the  presumed  inten- 
tion to  include  lapsed  devises.  That  phrase 
must  be  construed  with  reference  to  the 
time  that  the  will  speaks,  and,  when  so  con- 
sidered, it  refers  to  valid  devises  or  these 
which  finally  take  effect  under  the  will,  but 
does  not  exclude  from  the  residuum  lapsed 
devises  or  those  which  are  void  when  the 
will  takes  effect.  "In  all  these  cases  of 
lapsed  or  void  legacies,"  says  the  Massa- 
chusetts court,  "or  a  legacy  that  fails  for 
want  of  using  proper  language  to  create  the 
same  or  to  designate  the  legatee,  all  of 
which  are  uniformly  held  to  pass  to  the  re- 
siduary devisee,  the  testator  had  no  pur- 
pose in  his  mind  at  the  time  of  executing 
his  will  to  pass  such  an  estate  to  the  residu- 
ary devisee.  'It  is  not  necessary  that  the 
testator's  mind  should  be  active  in  including 
it.'  Good  right  v.  Downshire,  2  Bos.  &  P. 
600.  The  contrary  intention  of  the  testator 
spoken  of  in  the  books,  as  that  which  will 
prevent  such  legacy  going  to  the  residuary 
devisee,  is  something  more  than  the  fact 
that  the  testator  supposed  that  he  had  made 
a  valid  legacy  to  someone  of  a  portion  of 

Wills.  —  Devolution  of  lapsed  legacy  or 
devise  where  will  contains  residuary 
clause. 

L  Scope  and  introductory,  700. 
n.  Devolution   of   ineffectual    or   lapsed 
legacies. 

a.  In  general,  790. 

b.  Exceptions  to  rule,  792. 

c  Kule  as  affected  by  statutes,  792. 
m.  Devolution    of    ineffectual   or   lapsed 
devises. 

a.  In  general,  793. 

b.  Distinction  between  lapsed  and 

void  devises,  793. 

c.  Rule  where  devise  is  upon  condi- 

tion, 794. 

d.  Rule    where    subject-matter    of 

devise    is    wrongly    described, 
795. 

e.  Where  devise  is  subsequently  re- 

voked, 796.-. 

f.  Effect  of  doctrine  of  conversion, 

795. 

g.  Effect  of  legislation,   796. 

IV.  Difference  between  rule  as  to  legacies 
and  as  to 'devises,  800. 
V.  Grounds   of  common-law   rule   as   to 
legacies,  802. 
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his  estate,  but  which  the  court  held  void 
and  inoperative."  Thayer  v.  Wellington,  {- 
Allen,  283,  85  Am.  Dec.  753.  In  the  follow 
ing  cases  use  of  the  same  words,  in  sub- 
stance, were  held  not  to  take  lapsed  devises 
out  of  the  operation  of  the  residuary  clause  : 
Roberts  v.  Cooke,  16  Ves.  Jr.  451;  Brown 
V.  Higgs,  4  Ves.  Jr.  709;  Re  L*Hommedieu, 
32  Hun,  10;  Tindall  v.  Tindall,  24  N.  J.  Eq. 
512;  Riker  v.  Comwell,  113  N.  Y.  123,  20 
N.  E.  602. 

The  conclusion  is  inevitable,  if  the  prin- 
ciples above  announced  are  to  be  considered 
as  controlling,  that  the  property  included 
in  the  lapsed  devises  to  Mrs.  Darby  fell 
within  the  general  residuary  clause  of  the 
will,  and  passed  to  appellant  D.  F.  S.  Gal- 
loway. 

Objection  is  made  to  the  jurisdiction  of 
the  chancery  court  upon  the  original  com- 
plaint of  appellant,  but  inasmuch  as  the  al- 
legations of  the  cross  complaint  are  con- 
fessedly sufficient  to  give  the  court  jurisdic- 
tion, and  having  taken  jurisdiction  for  any 
purpose,  the  court  will  completely  settle  the 
rights  of  the  parties  in  the  subject-matter 
of  the  controversy. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  direction  to  dismiss 
the  cross  complaint  of  appellees,  and  to 
quiet  the  title  of  appellant  to  all  the  prop- 
erty in  controversy. 

Petition  for  rehearing  denied. 


VI.  Construction  of  residuary  clauBe. 

a.  Location  of  clause,  803. 

b.  Language  of  clause. 

1.  In  general,  803. 

2.  Effect  of  particular  words. 

(a)  In  general,  804. 

(b)  Rest  and  residue,  805. 

(c)  All    that    remains   or 

remainder  of,  805. 

(d)  Balance   of,   806. 

(e)  Other     my     property, 

806. 

(f)  Other     property    not 

hereinbefore        dis- 
posed of,  807. 

(g)  After      payment     of, 

807. 
(h)  Miscellaneous,  808. 
0.  When  clause  refers  to  particular 
property,  808. 

d.  Where  lapsed  legacy  is  excepted 

from  residue,  809. 

e.  Where  lapsed  legacy  is  excepted 

from  operation  of  clause. 

f.  Effect  of  limited  power  of  sale, 

810. 
VII.  Where  portion  of  residue  lapses. 

a.  As    to    benoficiaries    taking    in 
common,  Sll. 
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VII.— continued. 

b.  As  to  beneficiaries  taking  joint- 

ly, 813. 

c.  Where    provision    is    made    for 

devolution   of  lapsed   portion, 
813. 
VIII.  Residue  of  residue,  813. 
IX.  Lapse  of  entire  residuary  clause,  813. 
X.  Where  residuary  legatee  is  also  lega- 
tee in  lapsed  legacy,  814. 
XI.  Devolution  as  between  particular  de- 
visee  and   residuary   devisee,   815. 
XII.  Devolution  as  between  general  lega- 
tees and  residuary  legatee,  815. 

/.  Scope  and  introductory. 

This  note  is  intended  to  cover  only  cases 
construing  or  assuming  a  particular  clause 
to  be  a  general  residuary  clause,  and  which 
consider  the  point  as  to  whether  or  not  a 
lapsed  or  void  devise  or  legacy  passes  by 
such  a  clause,  and  it  excludes  the  question 
of  whether  language  not  in  form  a  general 
residuary  clause  should  be  construed  as  a 
general  residuary  clause  in  view  of  the  will 
as  a  whole,  together  with  the  surrounding 
facts  and  circumstances;  although  if  a 
clause  is  construed  to  be  a  general  resid- 
uary clause,  and  it  otherwise  involves  the 
point  under  consideration,  the  case  is  in- 
cluded. On  the  other  hand,  if  in  form  the 
clause  is  a  general  residuary  clause,  the 
case  is  taken,  although  it  is  construed  as 
being  partial  or  limited.  ' 

Among  the  classes  of  cases  excluded  are 
those  involving  the  devolution  of  estates 
where  there  is  a  gift  over  of  the  particular 
subject-matter  of  the  devise  or  bequest;  and 
also  cases  involving  the  devolution  of  prop- 
erty under  a  devise  or  bequest  with  a  lim- 
itation over,  as  distinguished  from  a  general 
residuary  clause,  although  the  limitation  or 
gift  over  is  general  in  form. 

The  testator  in  his  will  may  expressly 
provide  for  the  devolution  of  a  lapsed  be- 
quest or  devise.l  Frequently,  however,  the 
only  provision  in  a  will  which  may  be  said 
to  refer  to  lapsed  or  void  devises  or  be- 
quests is  a  general  residuary  clause.  Where 
such  a  clause  is  used,  the  question  arises  as 


to  whether  or  not  the  property  included  in 
a  lapsed  or  otherwise  ineffectual  bequest  or 
devise  will  pass  by  such  clause,  or  inure  to 
the  benefit  of  the  testator's  next  of  kin 
or  heirs  at  law.  This  is  the  question  which 
it  is  the  purpose  of  this  article  to  discuss. 
It  may  be  stated  as  a  general  rule  that 
the  devolution  of  property  included  in  an 
ineffectual  bequest  or  devise  where  the  will 
contains  a  residuary  clause  is  primarily  de- 
termined by  the  intention  of  the  testator. 
It  frequently  happens,  however,  that  the 
rules  of  law  for  ascertaining  the  intention 
of  the  testator  in  this  regard  are  stated  as 
rules  for  the  devolution  of  the  property  it- 
self. This  is  of  no  great  importance,  ex- 
cept that,  in  the  statement  of  any  rule  rel- 
ative to  the  devolution  of  lapsed  or  other- 
wise ineffectual  devises  or  bequests,  it 
should  at  all  times  be  borne  in  mind  that 
the  rule  is  one  of  imputed  or  presumed  in- 
tention only,  and  is  not  applicable  where  a 
contrary  intention  of  the  testator  is  ex- 
pressed or  inferred  from  the  will  as  a 
whole. 

//.  Devolution  of  ineffectual  or  lapsed 

legacies. 

a.  In  general. 

Unless  a  contrary  intention  appears,  for 
reasons  subsequently  stated  more  at  length, 
it  is  a  presumption  of  law  that  a  testator, 
by  incorporating  in  his  will  a  general  resid- 
uary clause,  evidences  his  intention  not  to 
die  intestate  as  to  any  of  his  personal  prop- 
erty, and  it  is  presumed  that  he  took  the 
particular  legacy  from  the  residuary  legatee 
only  for  the  benefit  of  the  particular  lega- 
tee. Giving  effect  to  these  presumptions  or 
inferences  as  to  the  intention  of  the  testa- 
tor, which  are,  of  course,  prima  facie  mere- 
ly, the  cases  very  generally  hold  that  if  a 
legacy  of  personal  property  lapses  or  proves 
ineffectual,  the  subject-matter  thereof  will 
inure  to  the  benefit  of  the  general  residuary 
legatee  if  there  is  one,  and  not  to  the  testa* 
tor*s  next  of  kin  or  heirs  at  law.* 


1  The  testator  may  expressly  provide  that 
all  lapsed  or  void  legacies  or  devises  shall 
fall  into  the  residuum  and  be  disposed  of 
by  the  residuarv  clause.  Fairchild  v.  Edson, 
154  N.  Y.  199,"  61  Am.  St.  Rep.  609,  48  N. 
E.  541. 

«  Fed.— Miller  v.  Ahrens,  150  Fed.  644. 

Ala.— Johnson  v.  Holifield,  82  Ala.  123, 
2  So.  753. 

Cal.— Re  Russell,  150  Cal.  604,  89  Pac. 
345. 

Conn. — Hartford  Trust  Co.  v,  Wolcott,  85 
Conn.  134,  81  Atl.  1057;  Bartlett  v.  Sears, 
81  Conn.  34,  70  Atl.  33;  Bolles  v.  Smith,  39 
('onn.  217. 
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D.  C. — Capron  v.  Capron,  6  Mackey,  340. 

Ga.— Word  v.  Mitchell,  32  Ga.  623; 
Thweatt  v.  Redd,  50  Ga.  181;  Williams  v. 
Whittle,  50  Ga.  523. 

111.— Crerar  v.  Williams,  145  111.  626,  21 
L.R.A.  454,  34  N.  E.  467,  aflirming  44  IlL 
App.  497;  Woman's  Union  Missionary  Soc. 
V.  Mead,  131  111.  338,  23  N.  E.  603. 

Ind.— -Garrison  v.  Day,  36  Ind.  App.  643, 
76  N.  E.  188,  citing  18  Am.  &  Eng.  Enc 
Law,  2d  ed.  761. 

Iowa — Chapman  v.  Newell,  146  Iowa,  416, 
125  N.  W.  324;  Moran  v.  Moran,  104  Iowa, 
216,  39  LJtA.  204,  65  Am.  St.  Rep.  443, 
73  N.  W.  617. 
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Ky. — Cunningham  t.  Cunningham,  18  B. 
Mon.  19,  68  Am.  Dec.  718;  Jones  v.  Letcher, 
13  B.  Mon.  363. 

La. — New  Orleans  v.  Hardie,  43  La.  Ann. 
251,  9  So.  12;  Burnside's  Succession,  35  La. 
Ann.  708;  Dupuy's  Succession,  33  La.  Ann. 
277;  Dougart's  Succession,  30  La.  Ann.  268; 
Hoover  y.  York,  24  La.  Ann.  376;  Foucher's 
Succession,  18  La.  Ann.  409;  Turner  v. 
Smith,  12  La.  Ann.  417 ;  Lebeau  v.  Trudeau, 
10  La.  Ann.  164;  Major  v.  Esneault,  7  La. 
Ann.  51;  Prevost  v.  Martel,  10  Rob.  (La.) 
512. 

Me. — Stetson  v.  Eastman,  84  Me.  366,  24 
Atl.  868;  Leader  v.  O'Loughlin,  80  Me.  47, 

12  Atl.  787. 

Md. — Prettyman  t.  Baker,  91  Md.  539,  46 
Atl.  1020;  Dulany  v.  Middleton,  72  Md.  67, 
19  Atl.  146;  Rizer  v.  Perry,  58  Md.  112; 
Orrick  v.  Boehm,  49  Md.  72;  Deford  ▼. 
Deford,  36  Md.  168;  Cox  v.  Harris,  17  Md. 
23. 

Mass.— Bushbyy.  Newhall,  212  Mass.  432, 
98  N.  E.  1032;  Worcester  Trust  Co.  v.  Tur- 
ner, 210  Mass.  115,  96  N.  E.  132;  Clarke  v. 
Andover,  207  Mass.  91,  92  N.  E.  1013;  Telle 
▼.  Derry,  168  Mass.  341,  38  X/.R.A.  629,  60 
Am.  St.  Rep.  401,  47  N.  E.  422;  Re  Batch- 
elder,  147  Mass.  465,  18  N.  E.  225;  Lovering 
▼.  Lovering,  129  Mass.  97;  Hall  v.  Hall, 
123  Mass.  120;  Thayer  ▼.  Wellington,  9 
Allen,  283,  85  Am.  Dec.  753  >  Lombard  t. 
Boyden,  5  Allen,  249;  Prescott  v.  Prescott, 
7  Met.  141. 

Mioh.— Clark  v.  Mack,  161  Mich.  545,  28 
L.R.A.(N.S.)  479,  126  N.  W.  632;  Mann  v. 
Hyde,  71  Mich.  278,  39  N.  W.  78. 

Minn. — Johnson  ▼.  Johnson,  32  Minn. 
513,  21  N.  W.  725. 

Miss.— Barton  y.  King,  41  Miss.  288;  Gar- 
nett  y.  Cowles,  39  Miss.  60;  Morris  y.  Hen- 
derson, 37  Miss.  492;  Lewis  y.  Lusk,  35 
Miss.  401;  Vick  y.  M'Daniel,  3  How.  (Miss.) 
337. 

Mo.— Dozier  y.  Dozier,  183  Mo.  137,  81 
S.  W.  890;  Faust  y.  Bimer,  30  Mo.  414. 

N.  H.— Goodwin  y.  Colby,  64  N.  H.  401, 

13  Atl.  866;  Vandewalker  y.  Rollins,  63  N. 
H.  460,  3  Atl  625;  Mathes  y.  Smart,  51 
N.  H.  438,  443. 

N.  J.— Sandford  y.  Blake,  45  N.  J.  Eq. 
248, 17  Atl.  812;  Bamet  y.  Barnet,  40  N.  J. 
Eq.  380,  3  Atl.  401;  Cook  y.  Lanning,  40 
N.  J.  Eq.  369,  3  Atl.  132;  Huston  y.  Read, 
32  N.  J.  Eq.  591;  Garthwaite  y.  Lewis,  25 
N.  J.  Eq.  351;  Macknet  y.  Macknet,  24  N. 
J.  Eq.  277 ;  Tindall  y.  Tindall,  23  N.  J.  Eq. 
244;  Shreye  y.  Shreve,  17  N.  J.  Eq.  487. 

N.  Y.— Re  King,  200  N.  Y.  189,  34  L.R.A. 
(N.S.)  945,  93  N.  E.  484,  21  Ann.  Cto.  412, 
reversing  135  App.  Div.  781,  119  N.  Y. 
Supp.  869;  Leggett  v.  Stevens,  185  N.  Y. 
70,  77  N.  E.  874;  Langley  v.  Westchester 
Trust  Co.  180  N.  Y.  326,  73  N.  E.  44;  Carter 
V.  Board  of  Education,  68  Hun,  435,  23  N.  Y. 
Supp.  95,  judgment  affirmed  in  144  N.  Y. 
621,  39  N.  E.  628;  Hulin  y.  Squires,  63 
Hun,  352,  18  N.  Y.  Supp.  309,  judgment 
affirmed  in  141  N.  Y.  560,  36  N.  E.  343; 
Riker  v.  Cornwell,  113  N.  Y.  115,  20  N.  E. 
602 ;  Cruikshank  v.  Home  for  the  Friendless, 
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113  N.  Y.  332,  4  L.R.A.  140,  21  N.  E.  64; 
Re  Benson,  96  N.  Y.  499,  48  Am.  Rep.  646; 
Kerr  v.  Dougherty,  79  N.  Y.  327;  Beekman 
V.  Bonsor,  23  N.  Y.  298,  80  Am.  Dec  269; 
King  v.  Woodhull,  3  Edw.  Ch.  79;  Bland 
V.  I^mb,  2  Jac.  k  W.  404;  James  v.  James, 
4  Paige,  115;  King  v.  Strong,  9  Paige,  94; 
Van  ICleeck  v.  Reformed  Protestant  Dutch 
Church,  20  Wend.  457,  affirming  6  Paige, 
600;  Re  Arden,  1  Oonnoly,  159,  4  N.  Y. 
Supp.  177 ;  Wetmore  v.  St.  Luke's  Hospital, 
56  Hun,  313,  9  N.  Y.  Supp.  753,  modifying 
18  N.  Y.  S.  R.  73,  3  N.  Y.  Supp.  179;  Re 
Champion,  39  N.  Y.  S.  R.  400,  15  N.  Y. 
Supp.  768;  Haebler  v.  John  Eichler  Brewing 
Co.  25  Misc.  676,  55  N.  Y.  Supp.  1071,  af- 
firmed in  42  App.  Div.  95,  58  N.  Y.  Supp. 
894;  Koezley  v.  Koezley,  31  Misc.  397,  65 
N.  Y.  Supp.  613;  Spencer  y.  De  Witt  C. 
Hay  Library  Asso.  36  Misc.  393,  73  N.  Y. 
Supp.  712;  Re  Woolley,  38  Misc.  353,  77 
N.  Y.  Supp.  934,  affirmed  in  78  App.  Div. 
224,  79  N.  Y.  Supp.  513;  Steglich  v. 
Schneider,  66  Misc.  390,  123  N.  Y.  Supp. 
336;  Re  Hoffman,  140  App.  Div.  121,  124 
N.  Y.  Supp.  1089,  affirming  decree,  65  Misc. 
126,  121  N.  Y.  Supp.  100;  Goodwin  v.  Inarra- 
ham,  29  Hun,  221;  Re  L'Hommedieu,  32  Hun, 
10;  Kelly  v.  Casey,  62  Hun,  467,  17  N.  Y. 
Supp.  86;  Banks  v.  Phelan,  4  Barb.  80; 
Strang  v.  Strang,  4  Redf.  376;  Wetmore  v. 
Peck,  66  How.  Pr.  54. 

N.  C— Mabry  v.  Stafford,  88  N.  C.  602; 
Hastings  y.  Earp,  62  N.  C.  (Phill.  Eq.)  6; 
Coley  y.  Ballance,  fO  N.  C.  (Winst.  Eq.) 
89;  Allison  v.  Allison,  56  N.  C.  (3  Jones, 
Eq.)  236;  Lea  v.  Brown,  56  N.  C.  (3  Jones, 
Eq.)  141;  Croom  v.  Whitfield,  45  N.  C. 
(Busbee,  Eq.)  143;  Husdon  v.  Pierce,  43 
N.  C.  (8  Ired.  Eq.)  126;  Johnson  v.  John- 
son, 38  N.  C.  (3  Ired.  Eq.)  426;  Sorrey  v. 
Bright,  21  N.  C.  (1  Dev.  4  B.  Eq.)  113,  28 
Am.  Dec.  584;  Clarke  v.  Cotton,  17  N.  C. 
(2  Dev.  Eq.)  301,  24  Am.  Dec.  279;  Taylor 
y.  Lucas,  11  N.  C.  (4  Hawks)  215. 

Ohio.— Bradford  v.  Bradford,  19  Ohio  St. 
546,  2  Am.  Rep.  419;  Davis  v.  Hutchings, 
8  Ohio  C.  D.  52. 

Pa.— Wood's  Estate,  209  Pa.  16,  57  Atl. 
1103;  Re  Murphy,  184  Pa.  310,  63  Am.  St. 
Rep.  802,  39  Atl.  70;  Gray's  Estate,  147  Pa. 
67,  23  Atl.  205;  Powell's  Estate,  138  Pa. 
322,  22  Atl.  92;  Williams  v.  Neff,  52  Pa. 
326;  Woolmer's  Estate,  3  Whart.  477; 
Worth's  Estate,  39  Pa.  Super.  Ct.  565; 
Lovett  y.  Lovett,  31  Phila.  Leg.  Int.  349; 
Sergeant's  Estate,  11  Phila.  8;  Harland's 
Estate,  13  Phila.  229;  Steenson's  Estate,  5 
Lack.  Jjtg.  News,  163. 

R.  I. — ^Woodward  y,  Oongdon,  —  R.  I.  — , 
83  Atl.  433;  Nickerson  v.  Bragg,  21  R.  I. 
296,  43  Atl.  639;  Peckham  v.  Newton,  15 
R.  L  321,  4  Atl.  758. 

^.  C— Peay  v.  Barber,  1  Hill,  Eq.  95; 
Lopez  v.  Lopez,  23  S.  C.  258. 

Tenn.^Plte  v.  Beastey,  12  Lea,  328; 
Reeves  v.  Reeves,  5  Lea,  653;  Gallagher  v. 
Rowan,  86  Va.  823,  11  S.  E.  121. 

Tex. — Lenz  v.  Sens,  27  Tex.  Civ.  App. 
442,  66  S.  W.  110. 
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t,  Exceptions  to  rule. 

There  are  some  generally  recognized  ex- 
ceptions to  this  rule,  which  will  be  subse- 
quently referred  to.8  And  it  has  been  de- 
nied application  to  the  devolution  of  prop- 
erty included  in  a  void  legacy.*  It  has 
also  been  held  that  where  property  is  be- 
queathed upon  condition,  with  a  bequest 
over  in  the  event  of  the  refusal  of  the  lega- 
tee to  accept  the  same  upon  the  condition 
mentioned,  it  will  not  fall  into  the  general 


Va. — Prison  Asso.  v.  Russell,  103  Va. 
563,  49  S.  E.  996. 

W.  Va.— Mong  v.  Roush,  29  W.  Va.  119, 

11  S.  E.  906. 
Wis.— Stark's  Will,  149  Wis.  631,  134  N. 

W    389 

Can.— Re  Smith,  7  Ont.  L.  Rep.  619. 

Eng.— Re  Isaac  [1905]  1  Ch.  427,  74  L. 
J.  Ch.  N.  S.  277,  92  L.  T.  N.  S.  227;  Re 
Rymer  [1895]  1  Ch.  19,  12  Reports,  22,  64 
L.  J.  Ch.  N.  S.  86,  71  L.  T.  N.  S.  690,  43 
Week.  Rep.  87;   Burton  v.  New4)ery,  L.  R. 

1  Ch.  Div.  241,  45  L.  J.  Ch.  N.  S.  202,  34 
L.  T.  N.  S.  16,  24  Week.  Rep.  388;  Mere- 
dith's Trusts,  L.  R.  3  Ch.  Div.  767 ;  Re  Hunt, 
L.  R.  31  Ch.  Div.  308,  55  L.  J.  Ch.  N.  S. 
280,  64  L.  T.  N.  S.  69,  34  Week.  Rep.  247 ; 
Perceval  v.  Perceval,  L.  R.  9  Eq.  386;  Mit- 
ford  V.  Reynolds,  16  Sim.  106,  17  L.  J.  Ch. 
N.  S.  238,  12  Jur.  197;  Re  Spooner,  2  Sim. 
N.  S.  129,  21  L.  J.  Ch.  N.  S.  151;  Thompson 
V.  Whitelock,  4  De  G.  &  J.  490,  28  L.  J.  Ch. 
N.  S.  793,  5  Jur.  N.  ^.  991,  7  Week.  Rep. 
625;  Lake  v.  Cook,  3  Ld.  Kenyon,  64; 
Reynolds  v.  Kortright,  18  Beav.  427,  L.  R. 

2  Eq.  784,  2  ^Week.  Rep.  445;  Bush  v. 
Cowan,  32  Beav.  228;  Master  v.  Laprimau- 
daye,  2  Colly.  Ch.  Cas.  443 ;  Evans  v.  Jones, 
2  Colly.  Ch.  Cas.  516;  Falkner  v.  Butler,  1 
Ambl.  514;  Atty.  Gen.  v.  Johnstone,  2 
Ambl.  577;  Gravenor  v.  Hallum,  2  Ambl. 
646 ;  Ellis  v.  Selby,  1  Myl.  &  C.  286,  6  L.  J. 
Cli.  N.  S.  214;  Eiwum  v.  Appleford,  5  Myl. 
&  C.  56,  10  L.  J.  Gh.  N.  S.  81,  10  Sim.  274; 
Cooke  V.  Stationers'  Co.  3  Myl.  &  K.  262; 
Cock  V.  Burrish,  1  Vem.  425;  Farmer  v. 
Mills,  4  Russ.  Ch.  86,  28  Revised  Rep.  14; 
Green  v.  Jackson,  2  Russ.  &  M.  238 ;  Durour 
v.  Motteux,  1  Ves.  Sr.  320;  Jackson  v. 
Kelley,  2  Ves.  Sr.  285;  Oke  v.  Heath,  1 
Ves.  Sr.  135;  Brown  v.  Higgs,  4  Ves.  Jr.  708, 
4  Revised  Rep.  323;  Cambridge  v.  Rous,  8 
Ves.  Jr.  12;  Crooke  v.  De  Vandes,  9  Ves. 
Jr.  197,  hearing  on  exceptions,  11  Ves.  Jr. 
330;  Campbell  v.  Prescott,  16  Ves.  Jr.  500; 
Page  V.  Leapingwell,  18  Ves.  Jr.  463,  11  Re- 
vised Rep.  234;  Joy  v.  Aspinwall,  18  Jur. 
284;  Hunt  v.  Berkley,  Mosely,  47;  Jones 
V.  Mitchell,  1  Sim.  &  Stu.  290,  1  L.  J.  Ch. 
163;  Leake  v.  Robinson,  2  Meriv.  363,  16 
Revised  Rep.  168. 

It  has  been  said  that  an  express  general 
gift  of  the  residue  comprehends  all  the  per- 
sonalty which  is  not  otherwise  effectually 
disposed  of  by  the  will,  whether  it  is  ac- 
quired after  making  the  will,  or  whether  it 
falls  in  by  lapse  of  the  legacy,  or  by  par- 
ticular gift  of  the  thing  being  illegal  and 
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residuum  and  pass  by  a  general  residuary 
clause,  but  it  will  be  treated  as  part  of  the 
testator's  personal  estate  undisposed  of.* 

c.  Rule  as  affected  "by  statutes. 

The  rule  as  to  the  devolution  of  lapsed 
legacies  of  personal  property  applies  both 
at  the  common  law  and  under  the  statutes 
of  most  of  the  states.  In  a  few  states, 
however,  the  rule  has  been  changed  by  stat- 
ute.« 


void.    Sorrey  v.  Bright,  21  N.  0.  (1  Dev.  k 
B.  Eq.)  113,  28  Am.  Dec.  684. 

And  see  Prevost  v.  Martel,  10  Rob.  (La.) 
612,  holding  that  the  universal  legatee 
takes  all  void  bequests,  and  hence  the  heirs 
at  law  have  no  standing  in  court  to  ques- 
tion the  validity  of  any  specific  bequest, 
where  the  validity  of  the  residuary  bequest 
is  unquestioned. 

»  See  VI.,  VII.,  X.,  XI.,  XIL 

^  In  Lea  v.  Brown,  56  N.  C.  (3  Jones,  Eq.) 
141,  it  it  said  that  while  the  rule  that  a 
general  residuary  clause  will  include  all 
ineffectual  legacies  may  be  sound  as  to 
lapsed  legacies,  it  is  not  sound  as  to  void 
legacies.  Since  the  testator  supposes  that 
he  has  made  an  effectual  disposition  of  the 
subject  to  one  person,  he  cannot  be  pre- 
sumed  to  give  it  to  another.  This  exception 
is  not  generally  recognized.    See  notes  2,  55. 

s  Richardson  v.  Sinkler,  2  Desauss.  Eq. 
127. 

8  In  Kentucky  the  common-law  rule  as  to 
the  devolution  of  lapsed  legacies  is  changed 
by  statute,  and  such  legacies  now  inure  to 
the  benefit  of  the  testator's  l^;al  heirs.  Cun- 
ningham V.  Cunningham,  18  B.  Mon.  19, 
68  Am.  Dec.  718.  This  statute  applies  to 
both  personal  and  real  property.  Sdiroeder 
V.  Bohlsen,  119  Ky.  305,  83  S.  W.  627,  84 
S.  W.  635. 

In  North  Carolina  void  bequests  of  a  cer- 
tain character  pass  to  the  next  of  kin,  and 
not  to  the  residuary  legatee.  Mordecai  v. 
Boylan,  59  N.  C.  (6  Jones,  Eq.)  365.  In 
South  Carolina  by  statute  a  bequest  viola- 
tive of  law  goes  to  the  heir  at  law,  and  not 
to  the  residuary  legatees.  Craig  v.  Bailey, 
11  S.  C.  375. 

A  legacy  lapsing  by  the  death  of  a  legatee 
will  go  the  heirs  at  law  of  the  latter,  and 
not  to  the  residuary  legatee,  where,,  by  stat- 
ute, it  is  provided  that  if  a  devisee  or  lega- 
tee die  before  the  testator,  leaving  issue  sur- 
viving the  testator,  such  issue  shall  take 
the  estate  devised  or  bequeathed,  as  the  dev- 
isee or  legatee  would  have  done  if  he  had 
survived  the  testator,  unless  a  different  dis- 
position thereof  be  made  or  required  by  the 
will.     Wood  V.  Sampson,  26  Gratt.  845. 

The  rule  that  a  general  residuary  clause 
will  include  a  lapsed  bequest  is  not  affected 
by  a  statute  providing  that  all  the  estate, 
both  real  and  personsJ,  not  devised  or  be- 
queathed, shall  be  distributed  in  the  same 
manner  as  the  estate  of  an  intestate,  but  in 
all  such  cases  the  executor  or  administrator 
of  the  will  shall  have  the  preference  in  ad- 
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III.  Devolution  of  ineffectual  or  lapaed 

devises. 

a.  In  general. 

The  rule  relating  to  the  devolution  of 
lapsed  legacies  does  not  apply  to  devises  of 
real  estate,  but  the  cases  hold  that,  as  to 
the  real  estate  of  the  testator,  at  common 
law  his  will  speaks  only  as  of  the  date  of 
its  execution.  And  as  to  such  property,  a 
general  residuary  devise  disposing  in  gen- 
eral terms  of  the  rest  and  residue  of  the 
testator's  property  refers  only  to  the  real 
estate  possessed  by  the  testator  at  the 
time  he  executed  the  will,  not  otherwise 
disposed  of.  Hence,  by  the  weight  of  au- 
thority at  common  law,  lapsed  or  other- 
wise ineffectual  devises  of  real  estate  do 
not  inure  to  the  benefit  of  the  general  resi- 
duary devisee,  but  descend  as  intestate  es- 
tate to  the   testator's  heirs  at  law.7    To 


this  rule  there  are  exceptions,  and,  as  will 
subsequently  be  shown,  the  rule  is  changed 
in  many  jurisdictions  by  statutory  provi- 
sions which  remove  the  ground  for  the  com- 
mon-law distinction  between  the  devolution 
of  lapsed  or  ineffectual  legacies  and  de- 
vises. 

h.  Distinction  "between  lapsed  and  void 

devises. 

The  rule  as  to  devises  has  been  limited 
to  the  extent  of  holding  it  applicable  only 
to  lapsed  devises  of  real  estate,  and  not  to 
void  devises.*  This  distinction  is  based  up- 
on the  theory  that,  since  a  will  relates  only 
to  the  real  estate  of  the  testator  at  the 
time  of  its  execution  not  otherwise  disposed 
of,  it  does  not  relate  to  real  estate  legally 
devised,  but  which  thereafter  faUs  by  rea- 
son of  the  death  of  the  devisee  or  his  re- 
fusal to  accept  the  same;  but  this  reason- 


minister  ing  on  the  same.  Crerar  v.  Wil- 
liams, 146  in.  625,  21  L.R.A.  454,  34  N.  E. 
467. 

7  Ala.~JohnBon  ▼.  Holifield,  82  Ala.  123, 
2  So.  753. 

Conn. — Jackson  ▼.  Alsop,  67  Conn.  249,  34 
Atl.  1106;  Remington  v.  American  Bible  Soc. 
44  Conn.  512;  Brewster  v.  McCall,  15  Conn. 
274;  Greene  v.  Dennis,  6  Conn.  293,  16 
Am.  Dec  58 ;  disapproving  Re  Crane,  2  Root, 
487. 

Ga.— Williams  v.  Whittle,  50  Ga.  623. 

111. — Crawford  v.  Mound  Grove  Cemetery 
Asso.  218  III.  399,  76  N.  £.  998. 

Ky. — Cunningham  v.  Cunningham,  18  B. 
Men.  19,  68  Am.  Dec.  718. 

Md.— Prettyman  v.  Baker,  91  Md.  539,  46 
Atl.  1020;  Rizer  v.  Perry,  58  Md.  112;  Or- 
rick  V.  Boehm,  49  Md.  72. 

Mass. — ^Prescott  v.  Prescott,  7  Met.  141. 

Miss. — Morris  v.  Henderson,  37  Miss.  492; 
Vick  V.  M'Daniel,  3  How.  (Miss.)  337; 
Mathes  v.  Smart,  61  N.  H.  438,  443. 

N.  Y. — ^Van  Kleeck  v.  Reformed  Protes- 
tant Dutch  Church,  20  Wend.  457,  affirming 
6  Paige,  600;  James  v.  James,  4  Paige,  116; 
Kip  V.  Van  Cortland,  7  Hill,  346;  Waring 
V.  Waring,  17  Barb.  552. 

N.  C. — Lea  v.  Brown,  56  N.  C.  (3  Jones, 
Eq.)  141;  Lindsay  v.  Pleasants,  39  N.  C. 
(4  Ired.  Eq.)  820;  Taylor  v.  Lucas,  11  N. 
C.   (4  Hawks)  215. 

Pa.— Williams  v.  Neff,  62  Pa.  326;  Mitche- 
son's  Estate,  5  Pa.  Co.  Ct.  99;  Harland's 
Estate,  13  Phila.  229. 

R.  I.— Kelly  v.  Nichols,  18  R.  L  62,  19 
L.R.A.  425,  25  AtL  840. 

Tenn. — Reeves  v.  Reeves,  6  Lea,  663. 

Va. — Stonestrect  ▼.  Doyle,  75  Va.  356, 
40  Am.  Rep.  731. 

Eng. — Watson  v.  Lincoln,  1  Ambl.  328; 
Gravenor  v.  Hallum,  2  Ambl.  645;  Jones  v, 
Mitchell,  1  Sim.  &  Stu.  290,  1  L.  J.  Ch.  163; 
Oke  V.  Heath,  1  Ves.  Sr.  135;  Bernard  v. 
Minshull,  1  Johns  V.  C.  (Eng.)  276,  28  L. 
J.  Ch.  N.  S.  649,  5  Jur.  N.  S.  931 ;  Doe  ex 
Horn.  Morris  v.  Underdown,  Willes,  Rep. 
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293;  Hutcheson  v.  Hammond,  3  Bro.  Ch. 
128;  Cooke  v.  Stationers'  Co.  3  Myl.  &  K. 
262;  Cambridge  v.  Rous,  8  Ves.  Jr.  12.  And 
see  also  Lingan  v.  Carroll,  3  Harr.  &  McH. 
333,  holding  that  a  devise  of  "the  rest  and 
residue  of  my  estate,"  not  hereinbefore  dis- 
posed of,  will  not  include  real  estate,  a 
devise  of  which  fails  for  invalidity,  and  such 
real  estate  will  descend  to  the  heirs  at  law 
of  the  testator.  And  Tongue  v.  Nutwell,  13 
Md.  415,  holding  that  a  void  devise  of  real 
estate  descends  to  the  heirs  at  law,  and 
does  not  inure  to  the  benefit  of  the  residuary 
devisee. 

Although  seriously  questioned  by  the 
judges  upon  the  argument  (Wright  ▼. 
Home,  8  Mod4.222),  it  was  held  that  since, 
as  to  real  estate,  by  the  common  law  a  will 
spoke  as  of  thj6  time  of  its  execution,  a 
lapsed  devise  of  land  is  not  included  in  a 
residuaiy  clause  of  the  rest  and  residue  of 
the  lands,  etc.,  of  .the  testator,  for  at  the 
time  of  the  execution  of  the  will,  this  clause 
could  not  cover  land  therein  devised.  See 
later  report  of  this  case,  Fortescue,  182. 
To  the  same  effect  is  Roe  v.  Fludd,  For- 
tescue, 184. 

•  Doe  ex  dem.  Ferguson  v.  Roe,  1  Harr. 
(Del.)  524,  holding  that  a  lapsed  devise  of 
real  estate  descends  to  the  heirs  at  law,  but 
a  void  devise  falls  into  the  residuum  and 
passes  to  the  residuary  legatees  or  devisees. 

If  a  devise  of  land  is  void  because  the 
devisee  is  incapable  of  taking,  and  the  will 
also  contains  a  residuary  clause  by  which 
the  testator  gives  ^11  his  real  estate  not 
disposed  of,  this  land  will  be  included  in 
the  residuary  clause,  although  the  rule  is 
different  as  to  a  lapsed  devise.  Hayden  ▼. 
Stoughton,  5  Pick.  528. 

In  the  preceding  case  and  in  Wright  v. 
Home,  8  Mod.  221,  the  court  refers  to  Benet 
V.  French,  cited  in  Sherewood's  Case,  Leon, 
pt.  1,  p.  251,  as  a  case  sustaining  the  right 
of  a  residuary  devisee  to  a  void  devise  of 
real  estate,  as  against  the  heir  at  law. 
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ing  ifl  held  not  to  apply  to  an  invalid  devise 
of  real  estate,  since  the  real  estate  was  not 
legally  disposed  of  by  the  testator  at  the 
time  of  the  execution  of  his  will,  except  by 
the  residuary  clause.^  This  reasoning  is 
characterized  as  unsound  by  other  courts, 
and  the  distinction  is  held  not  to  be  a  valid 
one.lO  The  cases  on  this  point  serve  to 
emphasize  the  fallacy  of  the  grounds  usual- 
ly urged  for  any  common-law  distinction 
between  the  devolution  of  lapsed  or  inef- 
fectual legacies  and  devises,  where  the  will 
contains  a  general  residuary  clause. 

c.  Rule  where  devise  is  upon  condition. 

In  most  jurisdictions  a  distinction  is 
made  between  cases  where  a  complete  dis- 
position of  real  estate  has  been  attempted 
by  the  testator,  even  though  such  disposi- 
tion is  invalid  or  otherwise  ineffectual,  and 
cases  where  a  devise  of  land  is  upon  con- 
dition, and  at  all  times  there  remains  in 
the  testator  a  contingent  estate.  Thus, 
where  a  devise  of  land  is  contingent  upon 
the  happening  of  some  event  in  the  future, 


which  does  not  happen,  and  the  devise 
therefore  fails,  it  inures  to  the  benefit  of 
the  general  devisee;  ^^  also  where  a  devise 
is  contingent,  leaving  in  the  real  estate  de- 
vised an  estate  in  the  testator  subject  to  the 
contingency;  U  or  where  a  devise  is  depend- 
ent upon  the  testator's  personal  estate 
proving  insufficient  for  purposes  mentioned 
in  the  will,  and  it  is  unnecessary  for  such 
purpose;  l*  or  when  it  is  upon  condition 
and  lapses  upon  failure  to  perform;  ^^  or 
where  a  devise  upon  condition  subsequent 
vests  accordingly,  but  the  devisee  forfeits 
his  estate  by  neglecting  to  comply  with  the 
condition.^  So,  where  a  life  estate  is  cre- 
ated in  land,  and  an  indefinite  provision  is 
made  for  the  remainder,  which  for  this  rea- 
son cannot  be  enforced,  the  property  passes 
into  the  residuum  and  will  be  disposed  of 
under  a  clause  directing  the  executors  to 
convert  the  residuum  into  money,  and  dis- 
tribute it  in  a  certain  way.i* 

But  where  a  specific  devise  comprehends 
only  a  partial  or  contingent  estate  in  lands, 
leaving  an  alternative  interest  undisposed 
of,  such  interest  does  not  pass  to  the  re- 


9  Doe  ex  dem.  Ferguson  v.  Roe,  supra, 
wherein  it  is  said  that  the  intent  of  the 
testator  is  always  to  be  taken  as  matters 
stood  at  the  making  of  his  will,  and  is  not 
to  be  collected  from  subsequent  accidents 
which  the  testator  could  not  have  foreseen. 
And  when  the  testator  in  his  will  has  given 
away  all  his  estate  and  interest  in  certain 
lands,  so  that,  if  he  were  to  die  immediate- 
ly, nothing  remains  undisposed  of,  he  can- 
not intend  to  give  anything  in  these  lands 
to  the  residuary  devisee.  This  is  not  so 
as  {o  a  void  devise  of  land,  for  as  to  such 
a  devise,  even  at  the  time  of  making  the 
will,  nothing  passed  or  was  disposed  of,  ex- 
cept as  it  was  disposed  of  by  the  residuary 
clause.  It  therefore  forms  a  part  of  the 
residuum  and  passes  to  the  residuary  dev- 
isee, rather  than  to  the  heirs  at  law. 

10  In  Lingan  v.  Carroll,  3  Harr.  k  McH. 
333,  it  is  said  that  there  is  no  solid  distinc- 
tion between  the  case  of  a  lapsed  devise 
and  the  case  of  a  devise  void  by  the  rules 
of  law,  it  being  manifest  in  both  cases  that 
the  testator  did  not  intend  the  land  de  facto 
devised  to  go  to  the  residuary  legatees. 

The  distinction  between  the  devolution  of 
a  void  devise  and  a  lapsed  devise  is  also 
denied  in  Tongue  v.  Nutwell,  13  Md.  416, 
although  it  is  conceded  that  the  preponder- 
ance of  authority  outside  of  Maryland  is  in 
favor  of  the  residuary  devisee.  The  weight 
of  authority,  however,  applies  the  same  rule 
to  both  invalid  and  lapsed  devises.  See 
Van  Kleeck  v.  Reformed  Protestant  Dutch 
Church,  20  Wend.  457,  holding  that  a  devise 
void  db  initio  will  not  inure  to  the  benefit 
of  a  residuary  devisee;  Lindsay  v.  Pleas- 
ants, 39  N.  C.  (4  Ired.  Eq.)  320,  holding 
that  where  a  portion  of  the  residuary  devise 
or  bequest  is  void  o6  initio^  the  property 
disposed  of  thereby  goes  to  the  next  of  kin; 
44  L.R.A.(N.S.) 


Kelly  V.  Nicholls,  18  R.  I.  62,  19  L.KA. 
425,  25  Atl.  840,  holding  that  real  estate 
covered  by  a  void  devise  descends  to  the 
testator's  heir  at  law,  and  not  to  the  resid- 
uary devisee;  Rizer  v.  Perry,  68  Md.  112, 
holding  the  rule  that  a  void  or  lapsed  de- 
vise descends  to  the  heir  at  law,  and  does 
not  fall  into  the  residuum  to  be  disposed 
of  under  the  residuary  clause,  to  be  a  pre- 
sumption, the  burden  being  upon  the  resid- 
uary legatee  to  show  a  contrary  intent  upon 
the  part  of  the  testator,  in  order  to  change 
the  devolution  of  such  a  devise. 

11  Doe  ex  dem.  Wells  v.  Scott,  3  Maule  k 
8.  300;  Sprig  v.  Sprig,  2  Vern.  394  (be- 
quest) ;  Youngs  v.  Youngs,  45  N.  Y.  254, 
holding  where  a  devise  of  real  estate  for 
life,  with  remainder  to  the  issue  of  the 
devisee,  lapses  by  the  death  of  the  devisee 
without  issue,  the  devised  real  estate  falls 
into  the  residuum  and  passes  to  the  resid- 
uary devisee,  and  not  to  the  testator's  heirs 
at  law;  HigVs  Estate,  136  Pa.  222,  20  Atl. 
421,  holding  that  a  devise  to  one  person  for 
life,  with  remainder  to  his  issue,  upon 
lapsing  by  reason  of  the  death  of  the  life 
devisee  without  issue,  inures  to  the  benefit 
of  the  residuary  devisee. 

MAlverson  v.  Randall,  13  R.  L  71,  hold- 
ing a  devise  with  remainder  to  devisee's  old- 
est male  heir  to  be  contingent,  and  to  leave 
in  the  real  estate  devised  an  estate  in  the 
testator  subject  to  the  contingency,  which 
passes  under  a  general  residuary  clause. 

18  Goodtitle  ex  dem.  Hart  v.  Knot,  Cowp. 
pt.  1,  p.  43. 

14  Harrison  v.  Poote,  9  Tex.  Civ.  App.  576, 
30  S.  W.  835. 

l«Hayden  v.  Stroughton,  6  Pick.  528; 
Clapp  V.  Stroughton,  10  Pick.  403. 

16  Barnes  v.  Johnston,  233  111.  620,  84 
N.  E.  610. 
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fliduary  deyisee,  where,  from  the  whole  will 
and  the  surrounding  circumstances,  it  is 
clear  the  testator  did  not  so  intend.^? 

And  the  doctrine  has  been  asserted  that 
in  a  will  of  real  estate,  if  the  real  estate  is 
specifically  devised  and  the  devise  does  not 
take  effect,  either  from  the  incompetency 
of  the  devisee  to  take,  from  a  partial  revo- 
cation of  the  will,  from  lapse  by  the  death 
of  the  devisee  in  the  lifetime  of  the  testa- 
tor, or  from  a  contingency  not  happening 
which  was  a  condition  precedent,  it  de- 
scends to  the  heir  as  property  imdisposed 
of  by  the  will,  and  does  not  inure  to  the 
benefit  of  a  general  residuary  devisee.!* 


d,  Riile   where   subject-matter   of  de- 
vise is  terongly  described. 

Where,  because  of  a  mistake  in  the  de- 
scription, a  devise  of  real  estate  is  inef- 
fective, and  there  remains  rieal  estate  un- 
disposed of,  such  real  estate  passes  by  a 
general  residuary  clause-^^ 


e.  Whet^    devise    is    subsequently    re- 

voked. 

The  common-law  rule  relative  to  the  dev- 
olution of  ineffectual  devises  does  not  apply 
to  a  devise  of  real  estate  which  is  subse- 
quently revoked  by  the  testator  by  a  codi- 
cil to  the  will,  and  such  real  estate  falls  in- 
to the  residuum  of  the  estate  and  passes  to 
the  residuary  legatees,  and  not  to  the  heirs 
at  law.M 


/.  Effect  of  doctrine  of  conversion. 

Another  exception  to  the  common- law 
rule  that  devises  of  real  estate  which 
prove  ineffectual  inure  to  the  benefit  of  the 
testator's  heirs,  and  not  to  the  residuary 
devisees,  is  where  the  will  contains  a  gen- 
eral order  or  direction  to  sell  the  real  es- 
tate of  the  testator  for  the  purposes  of  the 
will.  In  such  case  the  real  estate  is  re- 
garded as  converted  into  personalty,  and 
where  a  devise  fails,  it  will  inure  to  the 
benefit  of  the  residuary  legatee  as  personal 
estate,  and  not  to  the  testator's  heirs  as 
real  estate.'^  This  rule  also  applies  where 
a  sale  is  directed  to  be  made  for  the  general 
purposes  of  the  will,  the  residue  included.ss 
And  the  residuary  bequest  will  include  real 
estate  which  the  testator  directs  to  be  sold 
and  the  proceeds  divided  in  a  manner  which 
proves  ineffectual.** 

This  doctrine  is  based  on  the  theory  that 
a  devisor  may  give  to  the  devisee  either 
land  or  the  price  of  land  at  his  pleasure, 
and  the  devisee  must  receive  it  in  the  qual- 
ity in  which  it  is  given.  He  cannot  inter- 
cept the  trust  of  tbe  testator.  Under  every 
will,  when  the  question  is  whether  the  de- 
visee takes  an  interest  in  land  as  land,  or 
money,  the  true  inquiry  is  whether  the  dev- 
isor has  expressed  the  purpose  that  the 
land  shall  be  converted  into  money .M 

Hence,  if  it  appears  to  be  the  intention 
of  the  testator  that  the  land  directed  to  be 
sold  shall  have  the  qualities  of  personalty 
to  all  intents,  and  not  simply  for  the  pur- 
poses of  the  will,  a  lapsed  devise  will  inure 
to  the  benefit  of  the  general  residuary  dev- 


"Stonestreet  v.  Doyle,  75  Va.  366,  40 
Am.  Rep.  731. 

u  Morris  v.  Henderson,  37  Miss.  492.  But 
see  supra,  note  12,  as  to  contingent  estates. 

WEckford  v.  Eckford,  —  Iowa,  — ,  53 
N.  W.  345. 

M  Giddings  v.  Giddings,  65  Conn.  149,  48 
Am.  St.  Rep.  192,  32  Atl.  334;  Kipp  v.  Van 
Cortland,  7  Hill,  346. 

"  King  V.  Woodhull,  3  Edw.  Ch.  79,  hold- 
ing that  real  estate  is  converted  into  per- 
sonalty by  direction  of  the  will  to  the  exec- 
utors to  sell  and  apply  the  proceeds  to  the 
payment  of  debts  and  legacies,  and  hence 
the  subject-matter  of  a  lapsed  devise  will  be 
treated  as  personalty. 

Re  Champion,  39  N.  Y.  S.  R.  400,  15  N.  Y. 
Supp.  768,  holding  a  general  order  to  sell 
real  estate,  to  operate  to  convert  the  same 
into  personalty,  so  that  the  subject-matter 
of  the  devise  will  be  treated  as  personalty, 
so  far  as  concerns  the  devolution  thereof, 
where  the  devise  fails. 

A  direction  for  the  sale  of  real  estate  of 
a  testator  and  a  deposit  of  the  proceeds 
thereof  upon  interest  in  certain  banking 
houses,  and  the  payment  of  certain  legacies 
thereoutof,  constitutes  a  conversion  of  the 
real  estate  into  personalty,  and  where  the 
44  L.RJV.(N.S.) 


legacies  are  ineffectual  because  invalid,  they 
inure  to  the  benefit  of  the  residuary  legatee, 
it  appearing  that  the  testator  intended  to 
treat  the  mixed  fund  as  personalty.  Green 
V.  Jackson,  2  Russ.  k  M.  238. 

Where  a  legacy  which  is  to  be  paid  out 
of  real  estate  directed  to  be  sold  lapses,  it 
will  pass  under  a  residuary  clause  as  per- 
sonalty, since  the  order  of  sale  makes  the 
real  estate,  to  all  intents  and  purposes, 
personalty.  Kennell  v.  Abbott,  4  Ves.  Jr. 
802,  4  Revised  Rep.  351. 

Where  a  will  provides  for  the  conversion 
into  money  of  certain  real  estate  of  the 
testator,  and  the  disposal  of  portions  of 
the  proceeds  of  such  fund,  and  contains  a 
further  provision  for  the  rest,  residue,  and 
remainder  thereof,  this  latter  clause  will 
be  regarded  as  similar  to  the  general  resid- 
uary clause,  and  it  will  carry  any  lapsed 
legacies  of  the  specific  portion  of  the  fund, 
the  fund  in  such  case  being  treated  as  per- 
sonal property,  rather  than  real  estate. 
English  V.  Cooper,  183  111.  203,  55  N.  E.  687. 

MDurour  v.  Motteux,  1  Ves.  Sr.  320; 
Moncrief  v.  Ross,  50  N.  Y.  431. 

MDurour  v.  Motteux,  supra. 

«4  Smith  V.  Claxton,  4  Madd.  Ch.  484,  20 
Revised  Rep.  320. 


796 


NOTE  TO  GALLOWAY  v.  DARBY. 


isee,   and  not  to  the  heirs  at  law   of  the 
testator.w 

But  where  the  direction  for  the  conver- 
sion of  real  estate  into  personalty  is  partial 
only,  and  merely  for  the  purpose  of  satisfy- 
ing certain  legacies,  from  the  lapse  of  any 
of  these  legacies  the  heir  at  law,  rather 
than  the  residuary  legatee,  benefits,  and 
the  mere  circumstance  of  directing  that  the 
produce  of  any  sale  of  the  testator's  real 
estate  shall  be  deemed  personal  estate  is 
not  of  itself  sufficient  to  devest  the  heir.M 
The  whole  estate  may  be  regarded  as  equi- 
tably converted  into  personal  property,  and 
the  will  treated  as  a  will  dealing  with  per- 
sonal property  only,  when  the  scheme  of 
the  will  cannot  reasonably  be  carried  out 
without  the  conversion  of  the  real  estate 
into  money .^  And  a  direction  to  sell  real 
estate  does  not  operate  as  a  conversion 
thereof  into  personalty,  where  the  purpose 
is  to  effect  a  gift  of  the  personalty  where  a 
gift  of  the  realty  would  have  been  void.M 


CjF.  Effect  oi  legisl^Uion. 

In  many  jurisdictions,  the  distinction  be- 
tween the  devolution  of  ineffectual  legacies 
and  devises  has  been  abrogated  by  legisla- 
tion. In  England  and  in  some  of  the 
states  S9  the  rule  has  been  expressly  abro- 
gated, and  also  in  many  other  states,  to 
the  extent  at  least  of  providing  that,  as  to 
both  real  and  personal  property,  a  will  shall 
operate  as  of  the  date  of  the  testator's 
death,  where  a  contrary  intention  does  not 
appear. 

By  the  weight  of  authority,  statutes  of 
the  latter  character  are  held  to  remove  the 
common-law  distinction  between  ineffectual 
legacies  and  devises,  thereby  placing  both 
lapsed  legacies  and  devises  within  the  oper- 
ation of  the  rule  formerly  limited  to  lega- 
cies, the  result  being  that  ineffectual  de- 
vises of  real  estate  now  fall  into  the  re- 
siduum, the  same  as  lapsed  legacies,  and 
both  pass  by  the  residuary  clause  to  the 
general  residuary  legatee  or  devisee,  and 
not  to  the  next  of  kin  or  heirs  at  law  of 
the  testator.30    In  some  jurisdictions,  how- 


s<  Jackson  v.  Hurlock,  1  Ambl.  487; 
Amphlett  v.  Parke,  1  Sim.  276. 

S6Amphlett  v.  Parke,  supra,  holding  that 
where  the  residuary  clause  is  of  all  the  resi- 
due of  the  testator's  personal  estate,  and 
of  the  moneys  arising  from  his  real  estate, 
the  conversion  is  not  absolute,  but  partial 
only,  and  lapsed  legacies  payable  out  of 
the  produce  of  real  estate  inure  to  the  bene- 
fit of  the  heir  at  law,  and  not  of  the  resid- 
uary devisee. 

Where  real  estate  is  directed  to  be  sold, 
and  from  the  proceeds  a  designated  sum 
of  money  is  directed  to  be  applied  to  a  par- 
ticular purpose,  and  the  residue  of  the  pro- 
ceeds is  given  to  another,  if  the  first  be- 
quest fails,  it  inures  to  the  benefit  of  the 
heir  at  law,  and  not  of  the  residuary  devisee. 
Cooke  V.  Stationers'  Co.  3  Myl.  k  K.  262: 

Or  where  it  is  directed  to  be  sold  to  pro- 
duce a  fund  out  of  which  to  pay  certain 
legacies,  some  of  which  lapse  or  fail  for 
any  cause,  and  thereby  disappoint  the  pur- 
pose of  the  will.  Cruse  v.  Barley,  3  P.  Wms. 
20,  2  Eq.  Cas.  Abr.  pi.  15;  Gravenor  v. 
Hallum,  2  Ambl.  643. 

«7  Stark's  Will,  149  Wis.  631,  134  N.  W. 
389. 

M  Arnold  v.  Chapman,  1  Ves.  Sr.  108. 

MBy  the  terms  of  an  act  of  Parliament 
ineffectual  devises  of  real  estate  inure  to  the 
l»enefit  of  a  general  residuary  devisee  if 
there  is  anv.  Freme  v.  Clpment,  L.  R.  18 
Ch.  Div.  409,  50  L.  J.  Ch.  801,  44  L.  T.  N.  S. 
3r9,  30  Week.  Rep.  1;  Blight  v.  Hartnoll, 
62  L.  J.  Ch.  N.  S.  672,  L.  R.  23  Ch.  Div. 
218,  48  L.  T.  N.  S.  643,  31  Week.  Rep.  635. 
In  the  case  of  land  by  force  of  the  statute, 
and  in  the  case  of  personal  estate  by  the 
long-settled  law,  if  the  property  is  disposed 
of  by  general  terms,  instead  of  by  particular 
enumeration,  it  includes  not  merely  the 
44  L.R.A.(N.S.) 


property  not  previously  disposed  of  at  the 
date  of  the  will,  but  all  property  which,  at 
the  death  of  the  testator,  when  the  will 
becomes  operative,  by  force  of  any  events, 
becomes  undisposed  of.  Green  v.  Dunn,  20 
Beav.  6,  24  L.  J.  Ch.  N.  S.  677,  3  Week. 
Rep.  277. 

In  Kentucky  the  question  is  now  con- 
trolled by  a  statutory  provision  to  the  ef- 
fect that,  unless  a  contrary  intention  shall 
appear  by  the  will,  real  or  personal  estate 
comprised  in  any  invalid  devise,  or  in  one 
wbich  shall  otherwise  fall,  will  not  be  in- 
cluded in  the  residuary  devise,  but  shall 
pass  as  in  case  of  intestacy.  Schroeder  v. 
Bohlsen,  119  Ky.  306,  83  S.  W.  627,  84  8. 
W.  535. 

By  statute  of  North  Carolina,  la^^sed  de- 
vises of  real  estate  will  pass  to  the  general 
residuary  devisee,  if  the  will  does  not  ex- 

Sress  a  contrary  intention.  Duckworth  ▼. 
ordan,  138  N.  C.  620,  61  S.  E.  109. 
80  Galloway  v.  Dabbt;  Re  Upham,  127 
Cal.  90,  69  Pac.  316,  holding  that  the  stat- 
utory provision  making  a  will  speak  as  of 
the  death  of  the  testator,  both  as  to  his 
real  estate  and  personal  property,  does  away 
with  the  common-law  distinction  between 
the  devolution  of  lapsed  legacies  and  lapsed 
devises. 

Under  a  provision  of  the  California  Code 
that  a  devise  of  the  testator's  real  property 
passes  all  the  real  property  he  was  entitled 
to  devise  at  the  time  of  his  death,  not  other- 
wise effectually  disposed  of  by  will,  tiie 
devisee  in  a  general  residuary  clause,  and 
not  the  testator's  heirs  at  law,  takes  the 
property  described  in  a  devise  which  for 
any  reason  fails  to  be  effectual,  unless  it 
unequivocally  appears  that  the  testator  in- 
tended to  exclude  that  portion  of  the  prop- 
erty from  the  operation  of   tlie  residuary 
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clause.  O'Connor  v.  Murphy,  147  Cal.  148, 
81  Pac.  406;  Re  Russell,  150  Cal.  604,  89 
Pae.  345.  In  the  latter  ease  it  is  said  that 
the  common-law  distinction  between  the 
devolution  of  personalty  and  real  estate, 
where  the  disposal  thereof  by  will  is  in> 
effectual,  is  abrogated  by  the  code  provision 
referred  to,  and  hence,  where  there  is  a 
y<alid  general  residuary  devise,  real  property 
mentioned  in  a  lapsed  or  void  devise  goes 
to  the  residuary  devisee,  and  not  to  the 
heirs  at  law. 

In  Holbrook  v.  McCleary,  79  Ind.  167,  it 
is  said  that  the  reason  generally  assigned 
for  th*^.  distinction  between  a  devolution  of 
a  lapsed  or  void  bequest  of  personalty  and 
a  lapsed  or  void  devise  of  real  estate — ^that, 
as  to  the  personal  estate,  the  law  operates 
upon  the  personalty  held  by  the  testator  at 
the  time  of  his  death,  while,  as  to  his  real 
estate,  the  testator  can  devise  only  such  as 
he  owned  at  the  time  of  making  his  will — 
has  long  ceased  to  exist  in  Indiana.  And 
the  legislature  has  impliedly,  at  least,  placed 
lapsed  devises  of  real  estate  and  lapsed 
bequests  of  personalty  upon  the  same  foot- 
ing, and  hence  a  lapsed  devise  of  real  estate 
will  pass  into  the  residuum  and  inure  to  the 
benefit  of  the  residuary  l^atees,  and  not 
of  the  testator's  heirs  at  law.  To  same 
effect  are  West  v.  West,  89  Ind.  629;  Gar- 
rison V.  Day,  36  Ind.  App.  643,  76  N.  E. 
188. 

In  Massachusetts  the  distinction  between 
the  devolution  of  lapsed  legacies  and  lapsed 
devises  no  longer  exists,  since  the  founda- 
tion for  the  same  is  removed  by  a  statute 
providing  that  any  estate,  right,  or  interest 
in  lands  acquired  by  the  testator  after  the 
making  of  his  will  pass  thereby  in  like 
manner  as  if  possessed  at  the  time  of  mak- 
ing the  will,  etc.  And  hence,  where  either 
legacies  or  devises  for  any  reason  become 
ineffectual,  the  same  falls  into  the  residuum 
and  inures  to  the  benefit  of  the  residuary 
legatee,  unless  a  contrary  intent  is  to  be 
gathered  from  the  will.  Prescott  v.  Pres- 
cott,  7  Met.  141,  followed  and  applied  in 
Blaney  v.  Blaney,  1  Cush.  107;  Thayer  v. 
Wellington,  9  Alien,  283,  86  Am.  Dec.  763. 

And  in  Smith  v.  Curtis,  29  N.  J.  L.  346, 
it  is  said  that  the  doctrine  that  a  lapsed 
devise  went  to  the  heir  at  law,  and  not  to 
the  residuary  legatee,  is  founded  on  the 
rule  that  a  will  does  not  pass  after-acquired 
property,  and  that  the  doctrine  no  longer 
prevails  where  this  rule  has  been  abrogated 
by  a  statute  providing  that  property  ac- 
quired by  the  testator  after  making  his  will 
shall  pass  by  any  special  or  general  devise 
sufficient  to  include  it,  had  tlie  same  been 
acquired  before  the  makinir  the  the  will, 
unless  a  contrary  intent  is  manifest  on  the 
face  of  the  will.  Followed  in  Barnet  v. 
Barnet,  40  N.  J.  Eq.  380,  3  Atl.  401,  holding 
that  both  real  estate  and  personal  property 
disposed  of  by  devise  and  bequest,  which 
lapse  by  reason  of  the  death  of  the  devisee 
and  legatee,  fall  into  the  residuum  and  pass 
by  the  residuary  clause. 

And   in  New   York   it  is  also   held  that 
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I  real  estate  falls  into  the  residuum  and  is 
included  in  a  general  residuary  clause,  where 
disposed  of  by  a  devise  which  lapses  or  is 
invalid,  or  for  some  other  cause  becomes 
ineffectual.  And  this  holding  is  also  based 
upon  the  ground  that  since,  by  statute,  a 
testator  may  dispose  of  subsequently  ac- 
'  quired  real  estate,  the  distinction  between 
devises  of  real  estate  and  bequests  of  per- 
sonalty no  longer  exists. 

This  rule  was  first  applied  in  Youngs  v. 
Youngs,  46  N.  Y.  264,  holding  that  a  devise 
of  real  estate  to  one  person  for  life,  with 
remainder  to  the  issue  of  such  person,  if 
any,  lapsed  by  reason  of  the  death  of  the 
devisee  without  issue,  and.  the  real  estate 
inured  to  the  benefit  of  the  residuary  lega- 
tee, and  not  of  the  heirs  at  law  of  the 
testator. 

Later,  in  Cruikshank  v.  Home  for  the 
Friendless,  113  N.  Y.  337,  4  L.R.A.  140,  21 
N.  £.  64,  the  general  doctrine  was  asserted 
that  a  lapsed  devise  of  real  estate  inures 
to  the  benefit  of  the  residuary  legatee,  and 
it  is  said  there  is  now  no  reason  for  a 
difference,  and  so  no  difference  between 
lapsed  l^iacies  and  lapsed  devises  as  re- 
spects the  operation  upon  them  of  a  gen- 
eral residuary  clause.  And  referring  to 
Youngs  V.  Youngs,  supra,  it  is  said  that  in 
that  case  the  lapsed  devise  was  carried  to 
the  residue  upon  two  grounds,  one  that  the 
rule  as  to  lapsed  devises  had  become  the 
same  as  the  rule  applicable  to  lapsed  lega- 
cies, and  the  other,  that  a  contingent  re- 
mainder created  by  will  was  wholly  undis- 
posed of,  unless  covered  by  the  devise  of 
the  residue. 

And  upon  this  point  the  doctrine  is  re- 
peated in  Re  Allen,  161  N.  Y.  243,  45  N.  E. 
554,  that  the 'rule  is  now  the  same  as  re- 
spects devises  and  bequests,  that  any  part 
of  the  estate  not  legally  disposed  of  be- 
comes part  of  the  residuary  estate  and 
passes  under  a  residuary  clause  embracing 
both  real  and  personal  property,  in  the  ab- 
sence of  a  contrary  intention  found  in  the 
will.  And  this  is  also  the  doctrine  of 
Moffett  V.  Elmendorf,  162  N.  Y.  476,  67 
Am.  St.  Rep.  529,  46  N.  E.  845;  Gallavan 
V.  Gallavan,  57  App.  Div.  320,  68  N.  Y. 
Supp.  30;  Hillis  v.  Hillis,  16  Hun,  76.  And 
also  Albany  Hospital  v.  Albanv  Guardian 
Soc.  131  N.  Y.  Supp.  1017,  holding  that  a 
devise  of  real  estate  ineffectual  b^ause  of 
the  refusal  of  the  devisee  to  accept  the 
same  falls  into  the  residuum  and  passes  to 
the  residuary  legatees. 

In  Johnson  v.  Holifield,  82  Ala.  123,  2 
So.  7§3,  the  Code  provision  that  every  de- 
vise made  by  a  testator  in  express  terms 
of  all  his  real  estate,  or  in  any  other  terms 
denoting  his  intention  to  devise  all  his  real 
property,  must  be  construed  to  pass  all  the 
real  estate  he  was  entitled  to  devise  at  the 
time  of  his  death,  is  held  not  to  change 
the  common -law  rule  that  a  lapsed  devise 
of  real  estate  inures  to  the  benefit  of  the 
lieirs  at  law,  in  view  of  the  provision  of  the 
pri'oeding  section  of  the  Code,  that  "any 
estate  or  interest  in  real  property  devised 
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ever,  although  doubt  is  expressed  as  to  the 
holding,*!  it  is  denied  that  these  statutes 
have  this  effect,  and  the  common- law  dis- 
tinction is  still  adhered  to.'S  It  is  of  in- 
terest to  note  in  this  connection  that  sub- 


sequently to  the  denial  by  the  Pennsylvania 
court  that  the  common-biw  rule  was  abro- 
gated by  such  a  statute,  the  legislature  of 
that  state  provided  by  statute  that  the  dev- 
olution of  bipsed  or  void  devises  where  there 


to  a  person  or  corporation  incapable  of 
taking  descends  to  the  nearest  of  kin  ca- 
pable of  taking,  or  if  he  have  no  heirs  com- 
petent to  take,  to  the  residuaiy  devisee,  if 
any  be  named  in  the  will  capable  of  holding 
such  estate,"  etc.  The  court,  however,  re- 
marks that  the  rule,  independent  of  statute, 
that  the  will  as  to  realty  speaks  at  the  date 
of  its  execution,  and  not  at  the  time  of 
the  testator's  death,  as  in  case  of  the  per- 
sonalty, is  based  on  the  principle  that  a 
devise  is  in  the  nature  of  a  conveyance  of 
the  particular  real  estate, — otherwise  as  to 
personal  estate;  hence,  after-acquired  lands 
do  not  pass  without  a  re-execution  or  a  new 
devise,  and  therefore,  in  view  of  the  effect 
of  the  statute  to  make  wills  speak  at  the 
time  of  the  testator's  death  as  to  both  per- 
sonal and  real  property,  it  would  be  in- 
clined to  favor  tne  abolishment  of  the  dis- 
tinction between  real  and  personal  estates 
as  to  the  devolution  of  lapsed  devises  and  be- 
quests, were  it  not  for  the  provision  of  the 
statute  referred  to,  by  which  a  lapsed  or 
ineffectual  devise  descends  to  the  nearest 
of  kin  capable  of  taking.  It  is  not  clear 
whether  the  court  construed  this  statute 
as  meaning  the  nearest  of  kin  of  the  testa- 
tor, or  of  the  devisee  or  legatee  who  was 
capable  of  taking. 

«iRizer  v.  Perry,  58  Md.  112,  wherein  it 
is  said  that  if  it  would  not  disturb  the 
authority  of  prior  decisions  rendered  in  the 
face  of  the  statute,  althougli  not  referring 
to  it  upon  the  point,  the  court  would  incline 
to  follow  the  doctrine  of  the  Massachusetts 
and  New  Jersey  courts. 

Although  disapproved  of  in  later  cases 
(see  note  32),  it  has  been  held  in  Pennsyl- 
vania that  the  common-law  distinction  be- 
tween lapsed  and  void  legacies  and  devises, 
with  reference  to  the  operation  of  the  resid- 
uary clause,  is  abrogated  in  Pennsylvania 
by  the  statute  of  wills,  and  both  lapsed  and 
void  legacies  and  devises  now  inure  to  the 
benefit  of  the  residuary  legatees,  where 
the  residuary  clause  is  sufficiently  clear 
and  comprehensive  to  embrace  the  same. 
Patterson  v.  Swallow,  44  Pa.  487. 

SS  Rizer  v.  Perry,  supra,  holding  that  a  | 
statutory  provision  that  every  last  will  and 
tostament  executed  in  due  form  of  law  after 
a  cortain  date  shall  pass  all  the  real  estate 
which  the  testator  had  at  the  time  of  his 
death  did  not  destroy  the  common-law  dis- 
tinction between  bequests  and  devises,  and 
henco  did  not  change  the  rule  of  that  state, 
based  upon  this  common-law  distinction, 
that  lapsed  legacies  fall  into  the  residuum 
and  inure  to  the  benefit  of  the  residuary 
lp<;atees.  and  lapsed  devises  are  to  be  dis- 
posed of  as   intestate  estate. 

In  Yard  v.  Murray,  86  Pa.  113,  the  court 
recognizes  the  doctrine  of  Patterson  v.  Swal- 
low, supra,  that  a  sufficiently  comprehensive 
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residuary  clause  will  carry  the  lapsed  or 
void  devise,  but  holds  that  the  intent  to 
include  in  such  a  devise  a  lapsed  or  void 
devise  must  clearly  appear,  and  it  is  not 
sufficient  to  pass  a  lapsed  devise  that  the 
residuary  clause  purports  to  pass  all  the 
rest,  residue,  and  remainder  of  the  testa- 
tor's estate,  real,  personal,  and  mixed.  For 
this  doctrine  the  court  relies  upon  Neff's 
Appeal,  62  Pa.  326,  wherein  the  language 
of  the  residuary  clause  is  similar.  There 
is,  however,  an  obvious  distinction  between 
the  two  cases,  as  in  the  Neff  Case  the  lapsed 
devise  was  a  portion  of  the  residuary  devise, 
and,  as  the  residuary  devisees  took  in  com- 
mon, that  case  might  well  have  been  dis- 
posed of  upon  the  ground  that  where  a 
portion  of  the  residuary  devise  itself  lapsed, 
it  did  not  inure  to  the  benefit  of  the  other 
residuary  legatees.  In  Yard  v.  Murray, 
however,  the  devise  held  not  to  inure  to  the 
benefit  of  the  residuary  legatee  was  a  par- 
ticular devise  of  certain  property,  and  had 
no  connection  with  the  residuary  devise. 

In  Massey's  Appeal,  88  Pa.  470,  the  doc- 
trine of  Yard  v.  Murray  is  sustained,  and 
it  is  said  that  that  case  was  decided  aft«r 
long  and  serious  consideration  of  the  ques- 
tion whether  the  same  rule  should  be  ap- 
plied to  a  lapsed  devise  of  real  estate  as 
is  applied  to  a  lapsed  legacy.  And  the  stat- 
ute of  wills,  which  contains  a  provision  that 
real  estate  acquired  by  the  testator  sub- 
sequently to  making  his  will,  will  pass  by 
general  devise,  is  held  not  to  abrogate  the 
common-law  distinction  between  lapsed  de- 
vises of  real  estate  and  lapsed  legacies.  In 
this  connection,  Patterson  ▼.  Swallow  is 
reconciled  upon  the  ground  that  in  that 
case  the  ineffectual  devise  held  to  inure  to 
the  benefit  of  the  residuary  legatees  was  a 
void  devise,  and  not  a  lapsed  devise.  In 
reaching  this  conclusion  the  court  was  ap- 
parently influenced  in  part  by  an  erroneous 
construction  of  the  New  York  cases  consid- 
ering the  effect  upon  common-law  distinc- 
tion between  lapsed  devises  and  legacies,  of 
a  statute  enabling  the  testator  to  dispose 
in  his  will  of  subsequently  acquired  real 
estate,  and  these  cases  are  construed  as 
sustaining  the  rule  that  this  distinction  is 
not  affected  by  such  a  statute,  whereas  the 
opposite  doctrine  obtains  in  that  state. 

And  in  Gray's  Estate,  147  Pa.  67,  23  Atl. 
205,  referring  to  Patterson  ▼.  Swallow,  it 
is  said  that  the  foundation  of  that  case,  so 
far  as  it  rests  upon  any  supposed  effect  of 
the  statute  of  wills  upon  the  common-law 
distinction  between  the  devolution  of  lapsed 
legacies  and  devises  where  the  will  contained 
a  general  residuary  clause,  had  been  defi- 
nitely taken  away'  by  the  decision  of  the 
court  in  Massey's  Appeal. 

In  Moss  V.  Helsley,  60  Tex.  426,  the  court 
refers   to   the   conflicting    doctrine   of    the 
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is  a  residuary  clause  shall  be  the  same  as 
that  of  lapsed  or  void  legacies.ss 

In  some  jurisdictions  it  is  held  that  both 
legacies  and  devises  which  lapse  fall  into 
the  residuum  and  pass  by  the  residuary 
clause.M  But  it  is  not  made  clear  whether 
the  holding  is  based  upon  statutory  provi- 
sions expressly  providing  for  such  devolu- 
tion of  ineffectual  legacies  and  devises,  or 
upon   the   abrogation   of   the    common-law 


distinction  between  the  operation  of  the 
will  upon  the  testator's  personal  property 
and  his  real  estate,  or  a  denial  of  the  com- 
mon-law doctrine  itself.  Inasmuch  as  the 
matter  is  not  discussed,  it  is  fair  to  pre- 
sume that  the  courts  did  not  regard  the 
common-law  doctrine  as  applying,  although 
in  some  decisions  language  is  used  which 
would  indicate  a  misconception  of  the  com- 
mon-law rulc.M 


Connecticut  and  early  New  York  cases  and 
the  Massachusetts  cases,  especially  Hayden 
V.  Stoughton,  5  Pick.  628,  and  points  out 
that  under  the  Texas  statute  there  is  no 
diqjbinction  as  to  the  operation  of  a  will 
upon  real  and  personal  property,  and  it  is 
also  said  that  the  statute  prescribes  the 
result  of  a  lapsed  legacy  or  devise.  As  to 
a  void  devise  or  bequest,  however,  it  is 
said  that  the  devolution  thereof  should  be 
determined  by  the  intention  of  the  testator, 
which  intention  is  to  be  ascertained  in  the 
same  manner  as  in  other  matters  relating 
to  his  will.  And  in  Harrison  v.  Foote,  9 
Tex.  Civ.  App.  676,  30  S.  W.  938,  the  court, 
with  apparent  approval,  refers  to  the  Massa- 
chusetts cases  including  Hayden  v.  Stough- 
ton, and  applies  the  doctrine  thereof  to  an 
ineffectual  devise  upon  condition,  which  re- 
verted to  the  testator  for  failure  of  the  de- 
visee to  perform. 

In  a  later  Texas  civil  appeals  case 
(Coleman  v.  Jackson,  126  S.  W.  1178,  writ 
of  error  denied  by  the  supreme  court),  how- 
ever, without  referring  to  the  foregoing 
cases,  a  doctrine  to  the  contrary  is  asserted, 
and  it  is  said  that  the  general  rule  which 
arises  from  the  fact  that  a  will  does  not 
take  effect  until  the  death  of  the  testator, 
to  vest  any  interest,  is  that,  if  the  devisee 
or  legatee  dies  before  the  testator,  the  de- 
vise or  legacy  lapses  and  continues  a  part 
of  the  estate  of  the  testator,  after  his  death, 
unaffected  by  his  will,  unless  otherwise  pro- 
vided for  by  statute  or  included  in  the 
residuary  clause  of  the  will.  And  where 
the  devisee  of  land  and  a  legatee  of  per- 
sonalty dies  before  the  testator,  the  com- 
mon-law rule  applies.  Upon  this  point  it 
is  said:  "At  common  law,  when  a  devise 
of  land  failed  because  of  lapse,  or  because 
it  was  void  db  initio,  the  property  was  not 
comprised  in  a  general  or  residuary  devise, 
but  devolved  on  the  heir  as  real  property 
of  which  deceased  was  intestate.  As  the 
common  law  is  the  rule  of  decision  in  this 
state,  and  there  is  no  modification  by  stat- 
ute in  so  far  as  affects  this  case,  of  the 
common -law  rule,  it  must  appear  from  the 
face  of  the  will  that  the  testator  intended 
to  prevent  the  lapsing  of  the  devise  upon 
the  death  of  the  primary  devisee  before 
his.  Such  intention  must  be  declared  in  an 
unequivocal  manner,  by  designating  what 
person  or  persons  he  wishes  to  take  the  de- 
vise in  case  of  the  death  of  the  primary 
legatee.  No  such  intention  is  apparent 
from  the  will  under  wliicli  the  defendant 
claims  tlie  property  in  controversy.  On  th^ 
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contrary,  such  an  intention  is  clearly  nega- 
tived in  the  residuary  clause  above  quoted; 
for  it  comprised  and  made  the  defendant 
the  residuary  devisee  and  legatee  only  of 
property  that  should  remain  on  hand  at  the 
death  of  the  testator  not  designated  in  his 
will." 

M  Everman  v.  Everman,  15  W.  N.  C.  417. 

MMoran  v.  Mora\i,  104  Iowa,  216,  39 
L.R.A.  204,  66  Am.  St.  Rep.  443,  73  N.  W. 
617,  holding,  without  discussing  the  point, 
that  where  a  devise  of  land  and  a  bequest 
of  personalty  fail,  they  pass  to  the  residuary 
estate. 

Major  V.  Esneault,  7  La.  Ann.  51,  holding 
that  legacies  consisting  of  the  freedom  of 
certain  slaves  and  the  usufruct  of  certain 
land,  which  fell,  inure  to  the  benefit  of  the 
universal  legatee. 

In  Michigan,  where  the  rule  prevails  that 
a  will  speaks  from  the  death  of  the  testator, 
and  the  estate  vests  at  that  time  unless  the 
will  contains  some  provision  to  the  contrary, 
the  doctrine  is  asserted  that  where  the  lapse 
is  not  in  the  residuary  clause,  lapsed  gifts 
of  both  personal  property  and  real  estate 
pass  under  that  clause.  Clark  v.  Mack, 
161  Mich.  545,  28  L.R.A.(N.S.)  479,  126 
N.  W.  632. 

Luques  v.  Dresden,  77  Mo.  186,  without 
discussing  the  question  holding  that  lega- 
cies and  devises  which  lapse,  either  because 
of  invalidity  or  failure  of  the  legatee  or 
devisee  to  accept  the  same,  fall  into  the 
residuum  and  are  to  be  included  in  the 
residuary  clause. 

Givens  v.  Ott,  222  Mo.  395,  121  S.  W.  23, 
without  discussing  the  point,  holding  that 
where  a  devise  of  land  is  invalid,  it  falls 
into  the  residuum  and  passes  by  the  resid- 
uary clause. 

In  Bradford  v.  Leake,  124  Tenn.  312,  137 
S.  W.  96,  Ann.  Cas.  1912  D,  1140,  the  rule 
is  stated  that  where  there  is  a  residuary 
clause,  all  the  property  covered  by  lapsed 
or  void  devises  inures  to  the  benefit  of  the 
residuary  devisee. 

Walsh  V.  Fleming,  10  Ont.  L.  Rep.  226,  5 
Ont.  Week.  Rep.  693,  holding  that  a  residu- 
ary clause  will  include  a  lapsed  devise  of 
real  estate. 

Farrell  v.  Farrell,  12  Ont.  L.  Rep.  680, 
holding  that  a  lapsed  devise  of  land  inures 
to  the  benefit  of  the  general  residuary  dev- 
isee. 

86  Re  Freeman,  146  Iowa,  38,  124  N.  W. 
804,  stating,  but  not  applying,  the  rult? 
that,  in  the  absence  of  statute,  if  a  devisee 
dies  before  the  testator,  the  devise  lapses 
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/F.  Difference  between  rule  as  to  lega^ 
cies  and  as  to  devises. 

A  comparison  of  the  rules  as  to  the  devo- 
lution at  common  law  of  bequests  of  per- 
sonal property  and  devises  of  real  estate 
which  prove  ineflfectual  indicates  a  marked 
difference  between  them.  The  former  favors 
the  residuary  legatee,  and  the  latter  the 
heir  at  law.s^  This  distinction  is  generally 
based  on  the  ground  that,  as  to  the  per- 


sonal property  of  the  testator,  his  will  ope- 
rates as  of  the  time  of  his  death,  while  it 
affects  only  the  real  estate  possessed  by 
him  at  the  time  of  its  execution.^?  The 
distinction  was  first  made  by  the  courts 
from  a  desire  to  favor  the  heir  at  law  of 
the  testator  as  against  the  personal  repre- 
sentative, and  apparently  in  cases  where 
the  effect  of  a  general  residuary  clause  was 
not  involved.W 


and  the  property  passes  under  a  residuary 
clause  *of  the  will,  if  there  is  one. 

3«In  Hayden  v.  Stoughton,  6  Pick.  628, 
it  is  said  that  there  is  a  marked  difference 
in  the  effect  of  a  will  upon  personal  and 
upon  real  property.  Personal  estate  which 
is  acquired  after  the  will  is  executed  passes 
by  the  will,  and  real  property  acquired 
after  the  will  is  executed  does  not  pass, 
and  is  not  affected  by  any  disposition  in  a 
will  made  before  its  acquisition.  And  the 
testator  can  devise  only  such  real  estate  as 
he  has  at  the  time  of  making  the  will.  The 
law  upon  this  subject — ^that  the  heir,  and 
not  the  residuary  legatee  or  devisee,  ob- 
tains the  benefit  of  lapsed  devises — is  now 
settled  and  has  been  so  held  for  more  than 
half  o  century. 

In  Jones  y.  Mitchell,  1  Sim.  &  Stu.  290, 
1  L.  J.  Gh.  163,  it  is  said  that  a  will  as  to 
the  personal  estate  speaks  from  the  time  of 
the  death  of  the  testator,  and  a  residuary 
legatee  takes  not  only  what  is  undisposed 
of  by  the  expressions  of  the  will,  but  that 
which  becomes  undisposed  of  at  the  death 
of  the  testator  by  disappointment  of  the 
intentions  of  the  will.  It  is  otherwise  as 
to  the  residuary  devisee  of  real  estate. 
As  to  him,  the  will  speaks  only  at  the  time 
of  making  it,  and  he  can  take  nothing  but 
what  is  at  that  time  intended  for  him. 

And  in  Gore  v.  Stevens,  1  Dana,  201,  26 
Am.  Dec.  141,  holding  that  a  lapsed  be- 
quest of  personal  estate  falls  into  the 
residuum  and  inures  to  the  benefit  of  the 
beneficiaries  under  a  general  residuary 
clause,  but  a  lapsed  devise  of  real  estate 
descends  to  the  heirs,  it  is  said  that  the 
reason  for  the  distinction  may  be  found  in 
the  desire  of  the  court  to  prevent  the  resid- 
uum from  going  to  the  executor  in  the  one 
class  of  cases,  and  to  benefit  the  heir  at 
law  in  the  other. 

87  Prescott  V.  Prescott,  7  Met.  141 ;  Blaney 
V.  Blaney,  1  Gush.  107;  Thayer  v.  Welling- 
ton, 9  Allen,  283,  85  Am.  Dec.  753. 

M  Doe  ex  dem.  Morris  v.  Underdown, 
Willes,  Rep.  293;  Amphlett  v.  Parke,  2 
Russ.  &  M.  221;  Hayden  v.  Stoughton,  5 
Pick.  528;  Bane  v.  Wick,  19  Ohio,  328; 
Hutcheson  v.  Hammond,  3  Bro.  Gh.  128; 
Gravenor  v.  Hallum,  2  Ambl.  645;  Gore  v. 
Stevens,  1  Dana,  201,  26  Am.  Dec.  141. 

Upon  this  point,  in  Davis  v.  Davis,  62 
Ohio  St.  411,  78  Am.  St.  Rep.  725,  57  N.  E. 
317,  it  is  remarked  that  this  is  not  a  very 
satisfaetorv  reason,  since  in  all  cases  the 
intention  of  the  testator  must  control,  and 
that  is  to  be  ascertained  in  the  light  of  the 
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situation  at  the  time  of  the  execution  of  the 
will,  and  upon  consideration  of  all  its  pro- 
visions, and  it  is  said  that  it  is  more  prob- 
able, as  stated  in  Peay  v.  Barber,  1  Hill, 
Eq.  96,  that  the  distinction  grew  out  of  the 
English  law  under  which  personal  property 
not  disposed  of  by  the  will  went  to  the  exec- 
utor, though  not  of  kin  to  the  testator,  and, 
to  avoid  that  result,  the  court  went  "very 
far  to  favor  the  residuary  legatee,  and  often 
strained  a  point  to  include  such  property  in 
the  residuum  under  the  will,  but,  as  undis- 
posed of  realty  went  to  the  heir,  the  courts 
applied  a  more  reasonable  rule  in  uphold- 
ing his  rights,  and  gave  him  the  property 
included  in  devises  that  failM,  unless  an 
intention  to  make  a  different  dispoeition 
was  shown  by  the  will.'* 

The  reason  for  the  common-law  rule  that 
a  lapsed  devise  of  real  estate  inures  to  the 
benefit  of  the  heir  at  law  was  the  desire 
of  the  courts  to  prevent  the  residuum  from 
going  to  the  executor.  The  reason  for  the 
conunon-law  distinction  between  the  devolu- 
tion of  lapsed  bequests  of  personalty  and 
lapsed  devises  of  real  estate  wa«  the  desire 
of  the  courts  to  prevent  the  residuum  from 
going  to  the  executors  in  the  one  class  of 
cases,  and  to  prefer  the  heir  in  the  other. 
Vick  V.  M'Daniel,  3  How.  (Miss.)  337. 

And  it  has  been  said  that  the  reason  of  the 
rule  that  real  estate  devised  ineffectually 
will  descend  to  the  heirs  at  law  of  the  tes- 
tator is  the  reluctance  of  the  court  to  dis- 
inherit the  heir  without  suJBcient  words. 
Gravenor  v.  Hallum,  2  Ambl.  646.  And  that, 
as  between  the  residuary  legatees  of  money 
arising  from  the  sale  of  real  estate,  and  the 
heirs  at  law,  where  the  intention  of  the  tes- 
tator is  not  clear,  and  it  is  a  doubtful  case 
of  construction,  the  heirs  at  law  will  be 
favored.  Hutcheson  ▼.  Hammond,  3  Bro. 
Gh.  128. 

In  the  construction  of  wills,  the  first 
and  great  object  is  to  give  effect  to  the 
intent  of  the  testator,  if  that  can  be  done 
without  violating  any  rules  of  law,  and  it  is 
the  rule  that  heirs  at  law  are  not  to  be 
disinherited  unless  such  appears  clearly  to 
be  the  intention  of  the  testator.  Hayden 
V.  Stoughton,  5  Pick.  528. 

Where  the  language  of  the  testator  in  a 
residuary  clause  will  admit  of  a  limited  ap- 
plication, as  well  as  one  of  a  more  general 
cliaracter,  a  court  of  equity  will  give  it 
that  construction  which  will  be  most  favor- 
able to  tphe  heir  at  law.  Bane  v.  Wick,  19 
Ohio,  .328. 

The  heir  must  be  effectually  displaced ;  he 
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Another  reason  advartced  to  sustain  this 
distinction  is  that  the  intent  of  the  testa- 
tor at  the  time  of  the  execution  of  his  will 
must  govern,  and  that  where  there  is  a  gen- 
eral devise  of  the  residue  and  a  lapsed  de- 
vise, 80  far  as  the  latter  is  concerned,  the 
testator,  when  making  his  will,  intended  to 
dispose  of  the  real  estate  covered  thereby 
specifically,  and  did  not  design  it  to  fall 
into  the  residuum.89  This  reason,  however, 
would  apply  with  equal  furce  to  lapsed  leg- 
acies, and  is  answered  by  the  reasoning  of 
the  courts  in  sustaining  the  right  of  the 
residuary  legatee  to  lapsed  or  otherwise  in- 
effectual legacies  against  the  next  of  kin  of 
the  testator.  These  cases  are  hereafter  re- 
ferred to.40  Briefly  it  may  be  said  that,  by 
specifically  bequeathing  or  devising  either 
his  real  estate  or  personal  property,  the  tes- 
tator evidenced  his  intention  to  take  the 
same  away  from  his  next  of  kin  or  heirs 
at  law.  Of  course,  he  also  evidenced  an  in- 
tention that  the  residuary  legatee  or  dev- 
isee should  not  have  the  property  thus 
disposed  of,  but,  by  incorporating  in  his 
will  a  residuary  clause,  he  raises  a  pre- 
sumption or  inference  in  favor  of  the  re- 
siduary legatee  or  devisee  as  against  his 


heirs  at  law,  next  of  kin,  and  everyone  ex- 
cept the  particular  devisee  or  legatee.^^ 

While  the  common-law  distinction  be- 
tween a  devolution  of  lapsed  legacies  and 
devises  is  well  established,  it  was  not  set- 
tled without  hesitation  and  protest.  Thus, 
in  one  of  the  earlier  English  cases  applying 
the  doctrine,48  it  is  remarked  that  there 
seems  to  have  been  no  reason  originally 
why  the  residuary  legatee  should  not  take, 
but  that  the  heir  is  favored  in  cases  of 
land  and  uses  springing  out  of  land,  al- 
though in  most  of  the  eases  the  decisions 
are  against  the  intent  of  the  testator.  And 
in  an  Alabama  case^  it  is  remarked  that 
there  was  never  a  Substantial  reason  why 
there  should  originally  have  been  any  dis- 
tinction between  the  devolution  of  a  lapsed 
devise  of  real  estate  and  a  lapsed  bequest 
of  personalty;  that  the  rule  had  its  origin 
in  technical  rules  of  law,  growing  out  of 
the  different  estimates  of  the  value  and  im- 
portance of  personalty  and  real  property, 
the  application  of  which  in  many  cases  lost 
sight  of  the  cardinal  question  in  the  inter- 
pretation of  wills, — the  intent  of  the  tes- 
tator. 

The   inconsistency  of  the  courts  on  this 


is  not  to  be  displaced  by  inference  or  im- 
plication. There  must  appear  a  clear,  sub- 
stantive, and  undeniable  intent  on  the  part 
of  the  devisor  or  testator  to  exclude  him. 
Amphlett  v.  Parke,  2  Russ.  &  M.  221. 

The  heir  at  law  shall  not  be  disinherited 
unless  the  intent  of  the  testator  be  manifest 
and  apparent.  Doe  ex  dem.  Morris  v.  Un- 
derdown,  Willes,  Rep.  293. 

80  Remington  v.  American  Bible  Society, 
44  Conn.  612,  wherein  it  is  said:  "The 
reason  usually  assigned  in  the  books  for 
this  distinction  is  that  a  devise  of  real  estate 
operated  only  upon  land  whereof  the  testa- 
tor was  seised  when  he  made  his  will,  inas- 
much as  that  instrument  was  deemed  to  be 
in  the  nature  of  a  conveyance  or  appoint- 
ment of  specific  estate;  whereas  a  bequest 
of  personal  property  refers  to  such  as  he 
might  own  at  the  time  of  his  death.  Some 
of  the  courts  in  this  country,  in  adopting 
and  affirming  this  rule  as  to  lapsed  devises 
of  real  estate,  have  also  adopted  and  affirmed 
this  reason  as  their  own.  Others  have 
reached  the  same  result  acting  upon  another 
principle  which  obtains  in  the  construction 
of  wills,  namely,  that  the  heir  at  law  takes 
all  real  estate  unless  the  testator  has  effec- 
tively disposed  of  it  to  someone  else;  that 
when  the  devisee  dies  after  the  making  of 
the  will,  and  before  the  death  of  the  testa- 
tor, the  latter  is  held  to  have  designed  the 
estate  for  the  particular  person,  and  to 
have  made  no  disposition  of  it  beyond  that; 
and  that  from  the  fact  of  such  omission 
nn  irresistible  presumption  arises  that  he 
did  not  intend  to  take  it  away  from  the 
heir  at  law  upon  the  happening  of  such  an 
event:   for,  if  such  had  been  his  intention. 


he  would  have  provided  in  his  will  for  buch 
a  contingency.  Our  own  court  adopted  the 
rule  for  the  reason  that  the  intent  of  the 
testator  at  the  time  of  making  must  govern, 
and  that  where  there  is  a  general  devise  of 
the  residue  and  a  lapsed  devise,  so  far  as 
the  latter  is  concerned,  the  testator,  when 
making  his  will,  intended  to  dispose  of  it 
specifically,  and  did  not  design  that  it 
should  fall  into  the  residuum." 

The  reason  for  this  rule  is  thus  stated  in 
Greene  v.  Dennis,  6  Conn.  293,  16  Am.  Dec. 
58,  which  upon  this  point  disapproves  Re 
Crane,  2  Root,  487:  "It  is  an  established 
principle  that  in  case  of  a  lapsed  devise,  the 
estate  does  not  vest  in  the  residuary  dev- 
isee, but  descends  to  the  heir  at  law  of 
the  testator.  Wills  must  be  construed  by 
the  intent  of  the  devisor  at  the  time  of 
making  them.  Of  consequence,  when  prop- 
erty is  given  to  a  person  incapable  of  taking, 
and  there  is  a  general  devise  of  the  residue, 
so  far  as  respects  the  estate  specifically  de- 
vised at  the  time  of  the  will's  being  made, 
there  is  an  intentional  disposition;  and  it 
never  was  designed  that  it  should  ifall  into 
the  residuum." 

40  Infra,  V. 

«  Floyd  V.  Carow,  88  N.  Y.  560;  Bernard 
v.  Minshull,  1  Johns.  V.  C.  (Eng.)  276,  28 
L.  J.  Ch.  N.  S.  649,  5  Jur.  N.  S.  931 ;  Cam- 
bridge V.  Rous,  8  Ves.  Jr.  13;  Hartford 
Trust  Co.  V.  Wolcott,  85  Conn.  134,  81  Atl. 
1057;  Reeves  v.  Reeves,  5  Lea,  653;  Peck- 
ham  V.  Newton,  15  R.  I.  321,  4  Atl.  758. 

*8  Huteheson  v.  Hammond,  3  Bro.  Ch.  128. 

43  Johnson  v.  Holifield,  82  Ala.  123,  2  So. 
753. 
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point  may  be  shown  by  reference  to  another 
English  case  decided  about  the  same  time,^ 
holding  that  a  testator  may  provide  not 
only  that  the  undisposed  residue  which  is 
strictly  personal,  but  that  all  lapsed  lega- 
cies of  whatever  nature,  shall  go  to  the 
residuary  legatee.  And  his  intention  in 
this  regard  may  be  shown  either  from  ex- 
press words  or  by  applying  an  obvious  in- 
ference, to  be  gathered  from  the  whole  in- 
strument. This  inconsistency  is  in  part 
reconciled  by  the  further  holding  that  an 
b^ir  at  law  should  not  be  disinherited  un- 
less the  intent  of  the  testator  so  to  do  is 
manifest  and  apparent.^^  And  for  the 
heir  to  be  displaced  by  inference  or 
implication,  there  must  appear  a  clear,  sub- 
stantive, and  undeniable  intent  on  the  part 
of  the  testator  to  exclude  him.46  And  the 
burden  is  on  the  residuary  legatee  clearly 
to  prove  that  the  heir  is  excluded.^? 

F.  Orounds  of  common'Xaw  rule  aa  to 

legacies. 

The  reason  usually  ascribed  for  the  com- 
mon-law rule  that  a  lapsed  legacy  passes 
into  the  residuum  and  goes  to  the  residuary 
legatee  is  that  a  residuary  clause  is  under- 
stood to  be  intended  to  embrace  everything 
not  otherwise  effectually  disposed  of,  and  is 
supposed  to  take  a  particular  legacy  away 
from  the  residuary  legatee  only  for  the 
sake  of  the  particular  legatee.    Hence,  up- 


on failure  of  the  particular  intent,  effect 
will  be  given  in  the  construction  of  the  will 
to  the  general  intent,  unless,  upon  proper 
construction  of  the  will,  this  presumption 
in  favor  of  the  general  intent  is  negatived, 
in  which  case  the  rule  does  not  apply,  and 
the  lapsed  legacy  will  be  treated  and  con- 
sidered as  intestate  estate.48  Generally,  the 
testator  is  supposed  to  give  a  legacy  away 
from  the  residuary  legatee  only  for  the 
sake  of  the  particular  legatee,  so  that  upon 
failure  of  the  particular  intent,  the  court 
will  give  effect  to  the  general  intent.*® 

The  rule  is  not  founded  upon  the  actual 
intention  of  the  testator  to  include  all  un- 
disposed of  property  in  the  general  resi- 
duary clause,  for  there  is  probably  a  con- 
trary intention,  as  every  man  will  be  sup- 
posed to  consider  each  particular  disposi- 
tion of  his  will  valid  and  expect  it  to  take 
effect;  but  the  rule  is  an  inference  from 
the  presumed  general  intention  not  to  die 
intestate  as  to  any  property,  where  the  will 
contains  a  generally  residuary  clause.'^^^ 
Hence,  although  the  court  finds  a  clear  in- 
tention on  the  part  of  the  testator  in  the 
earlier  part  of  his  will  that  a  fund  shall  go 
to  some  particular  person  for  some  pur- 
pose, yet  where  the  residuary  clause  evi- 
dences an  intention  as  clear  that  all  the 
testator's  residuary  property,  whatever  it 
is,  shall  go  to  the  residuary  devisee,  upon 
the  legacy  turning  out  ineffectual  the  latter 
will  be  held  entitled  to  the  fund.&l 


44  Amphlett  v.  Parke,  2  Russ.  &  M.  221, 
46  Doe    ex    dem.    Morris    v.    Underdown, 
Willes,    Rep.    293. 

46  Amphlett  v.  Parke,  2  Russ.  &  M.  298. 

47  Ibid. 

48  Lombard  v.  Boy  den,  6  Allen,  249. 

49  Bernard  v.  Minshull,  1  Johns.  V.  C. 
(Eng.)  276,  28  L.  J.  Ch.  N.  S.  649,  6  Jur. 
X.  S.  931.  In  Stetson  v.  Eastman,  84  Me. 
366,  24  Atl.  868,  it  is  said  that  lapsed  lega- 
cies of  personal  property  fall  into  the 
residuum  upon  the  presumption  that  that 
amount  was  taken  from  the  general  legatees 
for  the  benefit  of  the  particular  legatee,  and 
the  particular  intent  failing,  the  general 
intent  prevails. 

Floyd  v.  Carew,  88  N.  Y.  660,  holding  that 
a  general  residuary  devise  carries  every 
real  interest,  whether  known  or  unknown, 
immediate  or  remote,  unless  it  is  manifestly 
excluded.  The  intention  to  include  is  pre- 
sumed, and  an  intention  to  exclude  must 
appear  from  other  parts  of  the  will,  or  the 
residuary  devisee  w^ill   take. 

MSorrey  v.  Bright,  21  N.  C.  (1  Dev.  &  B. 
Eq.)  113,  28  Am.  Dec.  584.  Easum  v.  Ap- 
pleford,  5  Myl.  &  C.  56,  10  L.  J.  Ch.  N.  S. 
81,  10  Sim.  274,  holding  that  the  rule  is 
not  founded  upon  the  theory  that  thereby 
in  specie  is  effected  the  testator's  intention, 
for  probably  he  contemplated  nothing  be- 
yond the  principal  legacy  taking  effect,  but  i 
upon  the  theory  that  the  residuarv  clause ' 
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is  understood  to  be  intended  to  embrace 
everything  not  otherwise  effectually  given. 

61  Bernard  v.  Minshull,  supra,  holding 
that  although  a  fund  is  dedicated  in  a  par- 
ticular wa}',  BO  as  to  exclude  the  residuary 
devisee  from  any  benefit  therefrom  except 
what  had  expressly  been  appointed  in  his 
favor,  yet  where  the  purpose  of  the  fund 
fails,  it  will  lapse  into  the  residuum  and 
pass  by  the  residuary  clause,  unless  the 
will  affords  a  clear  manifestation  of  a  con- 
trary intention  on  the  part  of  the  testatrix. 

Doe  ex  dera-  Moreton  v.  Fossick,  1  Barn. 
&  Ad.  186,  holding  that  a  lapsed  devise  of 
land  passes  by  a  general  residuary  clause, 
and  that  all  the  testator  had  which  is  not 
otherwise  disposed  of  passes  under  a  general 
residuary  clause,  unless  there  appear  from 
other  parts  of  the  will  a  clear  and  manifest 
intention  that  something  shall  not  pass.  It 
is  not  necessary  that  the  testator  shall 
have  the  particular  property  or  interest  in 
contemplation  when  framing  the  residuary 
clause.  And  the  whole  property  will  pass, 
unless  it  can  be  shown  that  the  testator 
distinctly  intended  otherwise. 

Upon  this  point,  in  Langlev  v.  Westches- 
ter Trust  Co.  180  N.  Y.  326,  73  N.  E.  34,  .it 
is  reasoned  that  where  the  testator  disposes 
of  a  portion  of  his  property  by  different 
devises  and  bequests,  and  subsequently  di- 
rects that  "whatever  moneys  may  remain 
in  the  hands  of  my  said  execut«\:^  ^<^^X  the 
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The  fact  that  the  will  contains  a  general 
residuary  clause  evidences  the  testator's  in- 
tent to  avoid  partial  intestady,  and  such  in- 
tent is  always  to  be  presumed  where  there 
is  a  general  residuary  clause,  unless  the 
contrary  Intention  appears  from  the  will.B* 
The  intention  to  include  ineffectual  legacies 
is  presumed,  and  the  intention  to  exclude 
must  clearly  appear  in  other  parts  of  the 
will,  M  since  a  presumption  exists  in  favor 
of  the  residuary  legatee  as  against  every 
person  except  the  particular  legatee.64 

It  is  immaterial  how  it  happens  that  any 
part  of  the  testator's  property  is  undisposed 
of,  whether  by  the  death  of  the  legatee,  or 
by  an  erroneous  and  consequent  illegal  be- 
quest,— either  way  it  is  a  residue;  there  is 
something  upon  which  no  other  disposition 
of  the  will  effectually  operates.  It  may  in 
words  have  been  before  given,  but  if  not 
effectually  given,  it  is,  legally  speaking, 
undisposed  of  and  consequently  included  in 
the  denomination  of  residue.B<^ 

FI.  Construction  of  residuary  clause. 

a.  Location  of  clause. 

The  position  of  the  residuary  clause  in  a 
will  is  of  importance  only  in  determining 


the  intention  of  the  testator  in  the  use  of 
the  clause,  as  to  whether  he  intended  it  to 
be  of  limited  operation,  or  to  be  general  in 
its  scope,  carrying  and  including  all  the 
property  of  the  testator,  real  and  personal, 
not  otherwise  disposed  of.  While  the  clause 
is  usually  the  last  in  the  disposing  provi- 
sions of  a  will,  it  may  be  at  the  beginning, 
and  this  position  will  not  necessarily  pre- 
vent its  covering  property  devised  by  sub- 
sequent devises  or  bequests  which  lapse  or 
are  otherwise  ineffectual,w  where  it  is  gen- 
eral in  character  and  evidences  the  intent 
of  the  testator  to  include  all  his  property 
not  otherwise  disposed  of .W  ■  - 

"b.  Language  of  clause, 

1,  In  general. 

In  dealing  with  the  question  here  raised, 
attention  is  again  called  to  the  exclusion 
of  cases  involving  the  question  whether  a 
particular  clause  in  a  will  constitutes  a 
residuary  clause,  as  well  as  cases  passing 
on  the  question  whether  the  particular 
language  is  sufficient  to  include  property 
otherwise  undisposed  of.  In  the  cases  in- 
cluded in  this  note,  it  is  assumed  that  the 
clause   under   consideration   is   a   residuary 


payment  of  the  foregoing  bequests"  are  to 
be  divided  and  paid  out  to  the  residuary 
legatees,  it  is  clear  that  he  intended  the 
specific  bequests  to  take  effect,  but  it  is 
equally  clear  that  he  intended  making  a 
testamentary  disrposition  of  all  of  his  es- 
tate, and  such  intention  is  effectuated  only 
by  carrying  into  the  residuary  estate  any 
prior  ineffectual  bequests. 

And  in  Cambridge  v.  Rous,  8  Ves.  Jr.  13, 
it  is  remarked  that  it  may  be  argued  in  all 
cases  that  particular  legacies  are  separated 
from  the  residue,  and  that  the  testator  does 
not  mean  that  the  residuary  legatee  should 
take  what  is  given  from  him,  since  he  does 
not  contemplate  such  a  case,  but  that  that 
does  not  prevent  the  right  of  the  residuary 
legatee,  since  a  presumption  arises  in  favor 
of  the  residuary  legatee  against  everyone 
except  the  particular  legatee. 

It  has  been  said  that  the  residuary  lega- 
tee is  entitled  as  well  to  a  residue  caused 
by  a  lapsed  legacy  or.  an  invalid  or  illegal 
disposition,  as  to  what  remains  after  pay- 
ment of  debts  and  legacies;  the  only  ex- 
ception to  the  rule  is  that  where  the  words 
used  show  an  intention  on  the  part  of  the 
testator  to  exclude  from  the  operation  of 
the  residuary  clause  certain  portions  of  the 
estate,  such  intention,  gathered  from  the 
whole  will,  must  not  be  defeated.  Tindall 
V.  Tindall;  24  N.  J.  Eq.  612. 

6«  Hartford  Trust  Co.  v.  Wolcott,  85 
Conn.  134,  81  Atl.  1067. 

A  residuary  bequest  of  the  testator's  per- 
sonal estate  carries  not  only  everything  not 
in  terms  disposed  of,  but  everything  that 
turns  out  not  to  be  well  disposed  of.  A 
44  L.RJL.(N.8.) 


presumption  arises  in  favor  of  the  residuary 
legatee  against  everyone  except  the  particu- 
lar legatee,  for  a  testator  is  supposed  to 
have  made  the  gift  away  from  the  former 
only  for  the  sake  of  the  latter.  Sandford 
V.  Blake,  45  N.  J.  Eq.  248,  17  Atl.  812. 

The  presumption  is  that  the  testator  did 
not  intend  to  die  intestate  as  to  any  por- 
tion of  his  property,  and  that  he  took 
away  a  part  thereof  from  the  residuary 
legatee  only  for  the  sake  of  a  particular 
legatee.    Reeves  v.  Reeves,  5  Lea,  653. 

63Flovd  v.  Carow,  88  N.  Y.  560;  Riker 
V.  Comwell,  113  N.  Y.  115,  20  N.  E.  642. 

MPeckham  v.  Newton,  16  R.  I.  321,  4 
Atl.   768. 

86Ijeake  v.  Robinson,  2  Meriv.  363. 

M  While  the  residuary  clause  in  a  will 
is  usually  the  last  of  its  disposing  provi- 
sions, yet  the  mere  fact  that  it  is  not  is  not 
of  controlling  consequence,  and  has  no  effect 
except  as  it  bears  on  the  question  of  the 
intent  of  the  testator.  Morton  v.  Wood- 
bury, 153  N.  Y.  243,  47  N.  E.  283;  Prison 
Asso.  V.  Russell,  103  Va.  563,  49  S.  E.  996; 
Walsh  V.  Fleming,  10  Ont.  L.  Rep.  226,  6 
Ont.  Week.  Rep.  693.  And  although  it  is 
more  common  to  find  the  residuary  clause 
of  the  will  at  the  conclusion  of  the  instru- 
ment than  at  the  beginning,  the  practice 
is  not  uniform,  and  the  same  construction 
must  obtain  in  either  case,  the  object  of 
all  construction  being  to  carry  into  effect 
the  intention  of  the  testator.  Reeves  v. 
Reeves,  5  Lea,  653. 

67  Gregg  ^.  Keenan,  9  Pa.  Dist.  R.  262. 
But  see  note  94. 
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clause  and  sufficient  to  pass  the  property 
had  it  been  otherwise  undisposed  of ;  but 
the  question  is  whether  or  not  it  is  suffici* 
ent  to  pass  property  disposed  of  by  devise 
or  bequest  which  proves  ineffectual. 

In  this  connection,  however,  it  may  be 
observed  that  while  no  particular  form  of 
words  is  necessary  to  constitute  a  residuary 
clause,  and  any  form  is  sufficient  which  dis- 
closes th^  testator's  intention  in  that  re- 
gard, yet  his  intention  is  largely  determined 
from  the  form  of  the  language  employed. 
Thus,  reference  will  be  had  to  the  testa- 
tor's intention  as  expressed  in  the  beginning 
of  his  will,  thereby  to  dispose  of  all  his 
worldly  goods.W  And  when  a  testator  com- 
mences his  will  with  the  statement  of  an 
intention  to  dispose  of  the  property  and 
funds  which  he  thinks  he  is  possessed  of, 
he  will  be  regarded  as  evidencing  a  purpose 
to  dispose  of  all  he  had  at  the  time.60 

2,  Effect  of  particular  tvorda. 

(a)  In  general. 

In  determining  whether  the  particular 
language  in  a  will  constitutes  a  general  re- 
siduary clause,  carrying  lapsed  or  other- 
wise ineffectual  legacies  and  devises, 
full  effect  will  be  given  to  the  general 
rule  that  where  a  will  contains  such 
a  clause,  an  intention  will  be  imputed 
to  the  testator  thereby  to  dispose  of  his  en- 
tire estate.  Hence,  there  is  a  strong  dis- 
position on  the  part  of  the  courts  to  con- 
strue a  residuary  clause  so  as  to  prevent 
intestacy  with  regard  to  any  part  of  the 
testator's  property.  And  there  must  be  a 
very  peculiar  case  in  which  there  can  be  a 
residuary  clause  and  also  a  partial  intes- 
tacy, unless  some  part  of  the  residuum  it- 
self is  ill  given  or  otherwise  proves  inef- 
fectual.60  And  reference  will  be  had  to  the 
context  of  the  will  to  ascertain  not  so 
much  whether  it  was  intended  that  the  re- 
siduary legatee  should  receive  the  benefit  of 


a  lapsed  bequest,  as  whether  the  words 
used  are  so  strong  and  expressive  as  neces- 
sarily to  exclude  property  which  falls  by 
lapse,  and  to  limit  the  bequest  of  the  resi- 
due to  a  particular  residue,  instead  of  per- 
mitting it  to  operate  as  a  general  residuary 
bequest.^i  To  exclude  what  may  fall  by 
lapsed  or  invalid  disposition  from  the  gift 
of  the  residue,  the  will  must  contain  spe- 
cial words  clearly  limiting  the  gift  of  the 
residue,  and  showing  the  intention  of  the 
testator  to  exclude  such  portions  of  his  es- 
tate as  may  fail  to  pass  under  previous 
clauses  of  the  will.<^8  The  intention  of  the 
testator  to  restrict  the  operation  of  the 
residuary  clause  cannot  be  deduced  from 
the  mere  absence  of  words  in  a  will  de- 
noting that  a  particular  interest  or  estate 
upon  which  the  residuary  clause  is  claimed 
to  operate  was  in  the  contemplation  of  the 
testator  when  the  will  was  made,  or  from 
the  fact  that  the  reversion  was  a  mere  ex- 
pectancy depending  upon  the  failure  of  is- 
sue or  an  improbable  contingency.^s 

But  to  entitle  a  residuary  legatee  to  the 
benefit  of  a  lapsed  or  void  bequest,  he  must 
be  a  legatee  of  the  residue  generally,  and 
not  partially.  If  it  is  manifest  from  the 
express  words  of  the  will  that  a  gift  of  the 
residue  is  confined  to  the  residue  of  a  par- 
ticular fund  or  description  of  property,  or 
to  some  certain  residuum,  he  will  be  re- 
stricted to  what  is  particularly  given,  since 
the  legatee  cannot  take  more  than  is  fairly 
within  the  scope  of  the  gift.W 

And  the  rule  that  a  lapsed  legacy  sinks 
into  the  residuum  and  passes  by  the  general 
residuary  clause  does  not  apply  where  it  is 
clear  from  the  residuary  clause  itself,  or 
from  other  parts  of  the  will,  that  the  tes- 
tator in  fact  intended  that  the  residue 
should  not  be  general,  and  that  property 
which  was  given  away  or  which  the  will 
attempted  to  dispose  of  should  not  fall  into 
the  residue;  ^^  nor  where  it  appears  to  be 
the  testator's  intention  that  the  residuary 


58  Nugee  V.  Chapman,  29  Beav.  290. 

M  Bland  ▼.  Lamb,  2  Jac.  Jk  W.  399. 

60  Leake  v.   Robinson,  2  Meriv.  663. 

«i  King  V.  Woodhull,  3  Edw.  Ch.  79. 

Where  a  residuary  bequest  is  not  circum- 
scribed by  clear  expressions  in  the  will,  and 
the  title  of  the  residuary  legatee  is  not  nar- 
rowed by  special  words  of  unmistakable 
import,  he  will  take  whatever  may  fall  into 
the  residue,  whether  by  lapse,  invalid  dis- 
position, or  other  accident.  Re  Benson,  96 
N.  Y.  499,  48  Am.  Rep.  646;  Riker  v.  Corn- 
well,  113  N.  Y.  116,  20  N.  E.  602;  Re  Up- 
ham,  127  Ckl.  90,  59  Pac.  315. 

fl«King  v.  Woodhull,  supra. 

Very  special  words  are  necessary  showing 
the  intent  to  be  clear  that  the  particular 
estate  comprised  in  the  ineffectual  legacy 
shall  not  pass  under  the  residuary  clause. 
44  L.R.A.(N.S.) 


Sorrey  v.  Bright,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
113,  28  Am.  Dec.  58th. 

M  Floyd  V.  Carow,  88  N.  Y.  560. 

WKing  V.  Woodhull,  supra. 

Words  must  be  used  clearly  limiting  the 
gift  of  the  residue,  and  showing  in  express 
terms  an  intention  to  exclude  such  por- 
tions of  the  testator's  estate  as  may  fail  to 
pass  under  previous  clauses  of  the  will. 
Fite  v.  Beasley,  12  Lea,  328. 

w  Allison  V.  Allison,  56  N.  C.  (3  Jones, 
Eq.)  236. 

A  lapsed  legacy  will  not  inure  to  the 
benefit  of  the  residuary  legatee,  where  it 
is  clear  from  the  residuary  clause  or  other 
parts  of  the  will  that  the  testator  had  in 
fact  a  contrary  intention.  Sorrev  v.  Bright, 
21  N.  C.  (1  Dev.  &  B.  Eq.)  113,  28  Am. 
Dec.  684. 
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legatee  shall  have  only  what  remains  after 
payment  of  the  legacies;  nor  where  he  so 
circumscribes  and  confines  the  residue  as 
to  make  the  residuary  legatee  a  specific 
legatee,  thereby  disentitling  him  to  any 
bene^t  accruing  from  lapsed  legacies  or  de- 
vises unless  constituting  part  of  the  partic- 
ular i^esidue.M 

(h)  Rest  and  residue. 

The  term  '^re&idue"  has  been  defined  as 
that  which  remains  after  discharging  all 
legal  and  testamentary  claims  on  the  testa- 
tor's estate,^  and  as  that  which  is  left  aft- 
er the  payment  of  charges,  debts,  and  par- 
ticular legacies;  68  also  as  that  which  re- 
mains after  all  paramount  claims  upon  the 
testator's  estate  are  satisfied;  68  and  as 
constituting  all  of  which  no  effectual  dis- 
position is  made  by  will  other  than  by  the 
residuary  clause;  70  and  as  representing  all 


property  subject  to  disposal  not  otherwise 
effectually  disposed  of. 71  In  its  large  and 
general  sense  it  comprehends  whatever 
turns  out  to  be  undisposed  of.78  Hence, 
where  a  will  contains  a  residuary  clause  of 
all  the  rest  and  residue  of  the  testator's 
estate,  if  there  is  nothing  in  the  will  show- 
ing a  contrary  intention,  it  will  be  con- 
strued as  a  general  residuary  clause,  and 
will  cover  all  property  falling  into  the  re- 
siduary estate,  including  lapsed  or  otherwise 
ineffectual  legacies  or  devises.TS  Of  course, 
if  from  the  whole  will  it  appears  that  the 
word  was  used  in  a  more  restricted  sense, 
it  will  be  construed  in  accordance  with  the 
intention  thus  manifested.74 

(o)  All  that  remains  or  remainder  of. 

A  bequest  of  ''all  that  remains"  will  be 
construed  to  include  all  prior  bequests 
which  may,  fer  any  reason,  fail  or  prove  in- 


66  Re  Benson,  96  N.  Y.  499,  48  Am.  Rep. 
646. 

Where  it  is  clear  that  certain  property  is 
not  intended  to  be  included  in  the  residuum, 
upon  a  bequest  of  such  property  failing,  the 
property  passes  to  the  heirs  at  law,  and 
not  to  the  residuary  legatee.  Fairbrass  v. 
Purdy,  44  App.  Div.  636,  60  N.  Y.  Supp. 
753.  And  also  where  it  is  clear  from  the  will 
as  a  whole  that  the  testator  in  fact  did  not 
intend  the  subject-matter  of  certain  lega- 
cies to  pass  to  the  residuary  legatees  in  any 
event.  Hudson  v.  Pierce,  43  N.  C.  (8  Ired. 
Eq.)    126. 

67  Eyre  v.  Marsden,  4  Myl.  &  C.  231,  3  Jur. 
450. 

66  Phelps  y.  Bobbins,  40  Conn.  250. 
6»Tomlinson  v.  Bury,  145  Mass.  346,   1 
Am.  St.  Rep.  464,  14  N.  E.  137. 

70  Skrymsher  v.  Northcote,  1  Swanst.  570, 
1  Wils.  Ch.  248,  18  Revised  Rep.  142; 
Morton  v.  Woodbury,  153  N.  Y.  257,  47  N. 
E    283 

71  Harrington- V.  Pier,  105  Wis.  485,  60 
L.R.A.  307,  76  Am.  St.  Rep.  '924,  82  N.  W. 
345. 

78  Green^  v.  Pertwee,  6  Hare,  249,  10  L. 
J.  Ch.  N.  S.  372,  10  Jur.  528. 

76  Re  Benson,  96  N.  Y.  499,  48  Am.  Rep. 
646  (rest,  residue,  and  remainder).  A  be- 
quest of  "all  the  rest  and  residue  of  my 
estate,  consisting  of  money,  promissory 
notes,  vehicles,  and  implements,"  will  in- 
clude a  lapsed  devise  of  real  estate.  Farrell 
V.  Farrell,  12  Ont.  L.  Rep.  580.  "All  of  the 
real  and  personal  estate  of  which  I  may 
die  possessed"  constitutes  a  residuary  de- 
vise, and,  where  no  contrary  intention  ap- 
pears from  the  will,  includes  real  estate 
comprised  in  a  devise  which  lapsed  by  the 
death  of  the  devisee.  Cogswell  v.  Arm- 
strong, 2  Kay  &  J.  227,  1  Jur.  N.  S.  1162. 

74  Peay  v.  Barher,  1  Hill,  Eq.  95,  holding 
that  A  clause  disposing  of  all  the  rest  of 
the  testator's  property  not  disposed  of  cov- 
ered merely  a  particular  description  of 
44  L.RA.(N.S.) 


property,   and    did    not    include   a   specific 
legacy  lapsed  by  the  death  of  the  legatee. 

Where  a  certain  fund  is  left  to  several 
legatees  with  a  provision  that  if  the  fund 
exceeds  a  designated  amount,  the  residue 
shall  go  to  other  legatees,  if  a  portion  of 
the  first  legacy  lapses  by  reason  of  the 
death  of  some  of  the  legatees,   the  lapsed 

Sortion  will  not  fall  into  this  residue, 
reen  v.  Pertwee,  6  Hare,  249,  10  L.  J.  Ch. 
N.  S.  372,  10  Jur.  528. 

A  lapsed  legacy  of  money  on  deposit  in  a 
certain  b^nk  does  not  fall  into  the  residuary 
estate  and  pass  by  a  residuary  clause  giving 
all  the  rest  and  residue  of  the  estate  after 
payment  and  settlement  of  debts,  funeral 
charges,  and  expenses  of  the  testator,  and  of 
certain  bequests  charged  upon  the  testator's 
real  estate,  where,  from  the  language  of  the 
will  and  the  surrounding  circumstances,  it 
is  apparent  that  the  residuary  clause  relates 
only  to  the  balance  of  the  proceeds  of  the 
real  estate  after  paying  charges  made  there- 
on. Lenz  V.  Sens,  27  Tex.  Civ.  App.  442,  66 
S.  W.  110. 

A  devise  of  the  rest  of  the  testator's  lands 
at  a  certain  place  is  not  a  general  residuary 
clause,  and  will  not  include  other  lands  of 
the  testator  at  such  place  which  he  had  de- 
vised to  others,  although  the  latter  devise 
is  invalid.  Springett  v.  Jenings,  L.  R.  10 
Eq.  488,  L.  R.  6  Ch.  333,  39  L.  J.  Ch.  N.  S. 
652,  23  L.  T.  N.  S.  132,  18  Week.  Rep.  962. 

A  devise  of  particular  lands  in  a  certain 
locality,  followed  by  another  devise  of  all 
the  rest  and  residue  of  the  testator's  lands 
in  that  locality,  has  been  held  to  exclude  the 
lands  first  devised,  where  the  devise  lapsed 
by  the  death  of  the  devisee.  Wright  v. 
Home,  8  Mod.  221.  This  decision,  however, 
is  apparently  based  upon  the  doctrine  that 
a  lapsed  devise  of  real  estate  will  inure  to 
the  benefit  of  the  heir  at  Isiw,  and  not  to 
the  residuary  devisee,  rather  than  upon  any 
theory  that  the  language  of  the  residuary 
clause  was  restrictive  and  narrowed  the  dev- 
isee's title. 
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eifectuaU*    So,  also,  will  a  bequest  of  "the 
remainder  of  my  property."  76  | 

But  since  a  residuary  legatee  must  be  a  j 
general  legatee,  to  take  a  lapsed  or  inef- 
fectual legacy,  a  residuary  clause  is  not  suf- 
ficient for  this  purpose,  where  the  bequest 
is  merely  of  the  small  remainder  which  may 
be  left  after  satisfying  several  bequests, 
and  it  will  not  include  large  sums  falling 
into  the  estate  by  reason  of  lapsed  leg- 
acies; 77  nor  where  other  portions  of  the^ 
will  disclose  an  intention  on  the  part  of 
the  testator  to  exclude  from  the  operation 
of  the  residuary  clause  property  specifically 
devised  to  othere.^s 

(d)  Balance  of. 

It  has  been  said  that  the  testator  does 
Bot  die  intestate  as  to  any  part  of  his  es^ 
tate,  where,  by  the  residuary  clause,  he 
gives  the  balance  of  his  estate  to  desig- 
nated persons,  since  the  term  "estate"  is 
the  most  comprehensive  one  that  can  be 
used;  standing  without  qualification,  it  in- 
cludes all  the  testator's  property .79 

So,  where  a  bequest  of  money  for  a  par- 
ticular purpose  is  invalid,  it  falls  into  the 
residuum  and  goes  to  residuary  legatees, 
under  a  legacy  of  the  proceeds  of  the  sale 
of  property  remaining  after  the  invalid  be- 
quest had  been  carried  out.^o 

But  a  gift  of  the  balance  of  a  particular 


fund  necessarily  excludes  therefrom  every- 
thing that  the  will  provides  shall  be  de- 
ducted from  the  fund  in  order  to  arrive  at 
the  balance;  hence,  where  a  residuary 
clause  covers  merely  the  balance  of  the 
proceeds  of  the  sale  of  the  testator's  prop- 
erty, a  void  legacy  directed  to  be  paid  from 
such  proceeds  will  not  fall  into  the  re- 
siduum thus  created,  but  will  inure  to  the 
benefit  of  the  heir  at  law.81  And  specific 
property  (slaves)  disposed  of  by  a  legacy 
which  lapses  will  not  pass  by  a  residuary 
clause  disposing  of  the  balance  of  the  tes- 
tator's money  .M 

(e)  Other  fny  property. 

The  devolution  of  the  subject  matter  of  a 
lapsed  devise  or  legacy  is  the  same  where 
the  residuary  bequest  is  of  "all  and  singular 
other  my  property,"  as  it  is  where  the  re- 
siduary clause  is  of  "all  and  singular  my  re- 
siduary property,"  and  no  distinction  can 
be  made  upon  the  words  "other  my  proper- 
ty ,"88  it  being  apparent  from  the  whole  will 
that  the  testator  did  not  intend  to  die  in- 
testate as  to  any  of  his  property .^ 

And  the  general  rule  is  that  the  residuary 
gift  of  "all  other  land,"  or  of  "all  land  not 
herein  before  devised,"  is  a  devise  of  the 
residue,  and  does  not  indicate  an  intention 
to  exclude  specific  gifts  which  may  lapse.^ 

But  a  devise  of  land  under  a  power  of  ap- 


76  Upon  the  falling  of  an  invalid  devise  to 
one  person  of  the  whole  estate  of  the  testa- 
tor, for  the  sole  and  only  use  absolutely  of 
the  devisee,  and  in  the  event  of  her  decease 
whatever  may  remain  of  the  testator's  real 
and  and  personal  estate  to  another,  the  en- 
tire property  falls  within  this  last  residuary 
clause,  and  inures  to  the  benefit  of  the  resid- 
uary legatee.  Re  Maybee,^  j  Ont.  L.  Rep. 
601;  Crooke  v.  DeVandes,'9  Ves.  Jr.  197, 
hearing  on  exceptions  11  Ves.  Jr.  330. 

76  Re  Isaac  [1905]  1  Ch.  427,  74  L.  J.  Ch. 
N.  S.  277,  92  L.  T.  N.  S.  277. 

A  bequest  that  fails  because  made  for  a 
purpose  that  cannot  bo  carried  out  falls  into 
the  residuum  and  passes  by  a  residuary 
clause  of  the  "remainder"  of  the  testator's 
propertv.  Mitford  v.  Revnolds,  16  Sim.  105, 
17  L.  j"  Ch.  N.  S.  238,  12  Jur.  197. 

77  Atty.  Gen.  v.  Johnstone,  2  Ambl.  577. 
A    clause    that,    in    case    tlioic    is    any 

money  remaining,  it  shall  be  given  in  pri- 
vate charity,  will  be  construed  to  cover 
only  the  residue  of  the  produce  of  articles 
which  the  testator  had  directed  to  be  sold, 
and  not  to  comprehend  the  general  residue 
of  the  testator's 'personal  estate,  consisting 
of  leasehold  property,  money  in  the  funds, 
and  a  balance  in  cash,  whore,  from  the  whole 
will,  such  construction  appears  to  be  ac- 
cording to  the  intent  of  the  testator.  Om- 
manney  v.  Butcher,  Turn.  &  R.  260,  24 
Revised  Rep.  42. 

78  Mors  v.  Ilelsley,  00  Tex.  426.     And  see 
infra,  "Effect  of  limited  power  of  sale." 
44  L.R.A.(X.S.) 


79  Cook  V.  Lanning,  40  N.  J.  Eq.  369,  3 
Atl.  132. 

The  term  "all  the  balance  of  my  property* 
is  equivalent  to  "all  the  rest  and  residue  of 
my  property,"  in  so  far  as  covering  lapsed  or 
void  bequests.  Cambridge  v.  Rous,  8  Vea. 
Jr.  12;  Shanley  v.  Baker,  4  Ves.  Jr.  732. 

80  Adams  v.  Bass,  18  Ga,  130. 

81  Davis  V.  Davis,  62  Ohio  St.  411,  78  Am. 
St.  Rep.  725,  57  N.  E.  317. 

So,  where  the  testator  directed  that  the 
whole  of  his  estate,  real  and  personal,  be 
sold,  and  the  proceeds  used  to  purchase  land 
in  another  state  for  and  to  effect  removal  to 
such  state  of  his  negro  slaves,  which  pro- 
vision was  invalid  l^cause  of  the  laws  of 
that  state  preventing  importation  of  eman- 
cipated negroes  therein,  the  slaves  descend 
to  the  next  of  kin,  and  not  to  the  residuary 
legatees  claiming  under  a  legacy  disposing  of 
the  "balance"  after  effecting  the  purpose 
stated.    Adams  v.  Bass,  18  Ga.  130. 

82  Dicken  v.  Cotton,  22  N.  C.  (2  Dev.  &  B. 
Eq.)  272. 

88  Bernard  v.  Minshull,  1  Johns.  V.  C. 
(Eng.)  276,  28  L.  J.  Ch.  N.  S.  649,  5  Jur. 
N.  S.  931. 

MGivens  v.  Ott,  222  Mo.  396,  121  S.  W. 
23:  Re  Brown,  1  Kay  &  J.  522. 

88  MofTett  v.  Elmendorf,  152  N.  Y.  476,  57 
Am.  St.  Rep.  629,  46  N.  E.  845. 

A  residuary  devise  of  all  "other  my  free- 
hold messuages  or  tenements  at  a  certain 
place  and  elsewhere,  and  all  my  leasehold 
estates  wheresoever  and  whatever,"  will  in- 
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pointment  does  not,  upon  its  proving  inef- 
fectual, fall  into  a  later  device  of  all  the 
other  lands  coming  within  the  operation  of 
this  power  of  appointment.'^ 

(t)  Other    property    not    hereinbefore 

diepoaed  of. 

Although  a  residuary  clause  provides  for 
the  disposal  of  all  the  testator's  property 
"not  hereinbefore  otherwise  disposed  of," 
it  carries  lapsed  legacies,  since  such  term 
will  be  construed  as  having  relation  to  the 
several  preceding  paragraphs  in  the  will, 
and  the  term  "disposed  of"  will  be  con- 
strued to  mean  any  effectual  transfer  or 
disposition  by  the  will,  which  cannot  be  as- 
certained until  the  death  of  the  testator. 
It  is  as  if  the  testator  had  said:  "All  my 
estate  which  shall  not  pass  by  the  preceding 
bequests,    ...    I  give,  etc."<7 

A  residuary  clause  disposing  of  every- 
thing not  otherwise  specified  is  a  general 
residuary  clause,  where  the  will  shows  an 
intention  on  the  part  of  the  testator  to  ex- 
clude any  part  of  his  estate  from  passing 
under  the  intestate  laws.M 

The  testator  may  so  narrow  the  title  of 


the  residuary  legatee  as  to  exclude  him 
from  lapsed  or  void  legacies,  as  where  he 
expressly  excludes  from  the  residuum  prop- 
erty belonging  to  him  and  theretofore  spec- 
ified in  his  will.89  Thus,  the  term,  "all  the 
rest  of  my  property  not  disposed  of,"  where 
used  in  connection  with  and  following  dif- 
ferent bequests  of  specific  property  will  be 
construed  as  intending  to  exclude  from  the 
operation  of  the  residuary  clause  the  prop- 
erty disposed  of  by  the  prior  bequests. 
And  the  subject-matter  of  such  legacies 
will  inure  to  the  benefit  of  the  heir  at  law, 
and  not  to  the  residuary  legatee.  And 
this  is  true  although  in  the  introductory 
clause  of  the  will  is  stated  the  intention 
of  the  testator  to  dispose  of  his  entire 
property.80 

(g)  After  payment  of. 

A  general  residuary  bequest  is  not  cir- 
cumscribed or  limited  merely  because  the 
estate  described  therein  is  "all  the  rest  and 
residue  of  my  estate  remaining  after  pay- 
ment of  all  legacies,  devises,  and  bequests 
hereinbefore   specified   or   contained."  •! 

So,  a  devise  of  the  remainder  of  the  tes- 


clude  a  prior  invalid  devise  of  a  certain 
freehold  property  located  at  the  particular 
place  mentioned.  Mason  v.  Ogden  [1903] 
A.  C.  1,  72  L.  J.  Ch.  N.  S.  152,  87  L.  T. 
N.  S.  62,  61  Week.  Rep.  5B0. 

A  residuary  bequest  of  all  "else  of  my 
property  and  eflFects"  constitutes  a  general 
residuary  clause.  Morris  v.  Henderson,  37 
Miss.  492. 

««Re  Brown,  Kay  &  J.  522  (all  property 
not  hereinbefore  otherwise  disposed  of). 

«7  Re  Crane,  2  Root,  487. 

SB  Wood's  Estate,  209  Pa.  16,  67  Atl.  1103; 
Shanley  v.  Baker,  4  Ves.  Jr.  732.  And  see 
note  100. 

Milwaukee  Protestant  Home  ▼.  Becher, 
87  Wis.  409,  68  N.  W.  774,  holding  that 
where  the  will  directs  the  sale  of  all  the 
real  estate  of  the  testator  otherwise  undis- 
posed of,  the  proceeds  to  be  divided  in  a 
certain  manner,  an  invalid  devise  of  real 
ostate  comes  within  this  clause,  and,  under 
the  doctrine  of  equitable  conversion,  will  be 
considered  as  personal  property,  and  the 
rules  applicable  to  the  devolution  of  a  void 
or  lapsed  bequest  will  be  applied  thereto. 

In  Green  v.  Dunn,  20  Beav.  6,  the  master 
of  the  rolls  remarked :  "I  am  unable  to  find 
any  just  distinction  upon  which  the  court 
could  properly  act,  between  a  devise  in 
these  words,  viz.,  *A11  the  rest  and  residue 
of  my  freehold,  copyhold,  and  leasehold  es- 
tates,' and  a  devise  in  these  words,  viz.,  'All 
my  freehold,  copyhold,  and  leasehold  es- 
tates not  hereinbefore  devised.' " 

And  Jackson  v.  Kelly,  2  Ves.  Sr.  285, 
also  holds  that  a  devise  of  all  the  rest  of 
"my  estate  not  before  disposed  of"  includes 
property  of  the  testator's  estate  not  eff'ec- 
tuallv  disposed  of,  although  an  attempted 
44  L'.RA.(NJ3.) 


disposition  thereof  was  made  by  legacies 
which  lapsed. 

The  term  in  a  residuary  clause,  "not 
otherwise  disposed  of  in  this  will,"  does  not 
have  the  effect  of  restricting  the  devise  to  a 
particular  residue,  and  is  not  synonymous 
with  the  term,  "not  before  expressed  to  be 
given-  by  this  will."  Cunningham  v.  Cun- 
ningham, 18  B.  Mon.  19,  68  Am.  Dec.  718. 

A  general  residuary  clause  disposing  of 
all  the  testator's  real  estate  except  the  por- 
tions thereof  "hereinafter  otherwise  given  or 
disposed  of"  includes  a  subsequent  devise 
of  real  estate  which  lapses  prior  to  the  death 
of  the  testator.  Moffett  v.  Elmendorf,  152 
N.  Y.  476,  57  Am.  St.  Rep.  529,  46  N.  E. 
846. 

A  lapsed  legacy  will  pass  under  a  resid- 
uary clause  of  all  the  testator's  property 
"not  hereinbefore  specifically  disposed  of." 
Roberts  v.  Cooke,  16  Ves.  Jr.  451. 

89  Hughes  V.  Allen,  31  Ga.  483. 

90  Peay  v.  Barber,  1  Hill,  Eq.  96. 

91  Hulin  V.  Squires,  63  Hun,  352,  18  N.  Y. 
Supp.  309,  affirmed  without  opinion  in  141 
N.  Y.  560,  36  N.  E.  343.  The  words,  "after 
payment  of  all  legacies  and  the  carrying  out 
of  the  trusts  and  provisions,"  do  not  circum- 
scribe and  limit  an  otherwise  general 
residuary  clause.  Riker  v.  Comwell,  113 
N.  Y.  124,  20  N.  E.  602. 

The  language  of  a  residuary  clause, 
"after  debts  and  legacies  paid,"  expresses 
nothing  more  than  is  implied  in  the  term 
"residue,"  which  imports  what  is  remaining 
after  paying  debts  and  taking  out  legacies 
previously  given.  Sorrev  v.  Bright,  21  N.  C. 
(1  Dev.  &  B.  Eq.)   113,  28  Am.  Dec.  584. 

In  Carter  v.  Board  of  Education,  144 
N.  Y.  62],  39  N.  E.  628,  holding  that  a  be- 
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tator's  property  after  payment  of  legacies 
specified  or  recapitulated  in  the  residuary 
clause  itself  is  not  restrictive  of  the  be- 
quest to  any  particular  or  partial  residue, 
but  the  bequest  is  general  of  the  remainder, 
and  may  be  so  construed  without  doing  vi- 
olence to  the  expressions  of  the  will.  Where 
the  residuary  clause  is  thus  worded,  the  leg- 
atee is  as  much  a  general  legatee  of  the 
residuum  of  the  estate  as  if  such  words 
were  not  used.M 

But  it  has  been  held  that  where  the  re- 
siduary clause  purports  to  dispose  of  only 
whatever  amount  may  remain  in  the  hands 
of  the  testator's  executors  after  fully  carry- 
ing out  the  provisions  of  the  will,  a  clear 
intent  is  evidenced  to  dispose  of  only  the 
residuum  remaining  after  all  the  legacies 
are  paid,  and  not  to  include  a  lapsed  or 
void  legacy  .W 

(h)  Miscellaneous, 

A  residuary  clause  of  all  the  property  "I 
am  possessed  of"  will  not  be  construed  as 
passing  the  entire  estate  of  the  testator, 
where  the  words  are  followed  by  other  de- 
vises and  bequests  and  by  another  residuary 


clause,  but  it  will  be  construed  to  refer  to 
the  particular  fund  in  connection  with 
which  the  words  are  used.M 

A  gift  of  "what  shall  be  left,"  where  ap- 
parently applying  to  a  certain  fund,  wiU 
not  be  construed  to  constitute  a  general 
residuary  clause,  but  to  signify  merely 
what  is  left  of  a  particular  subject.^A 

"Anything  I  have  forgot"  constitutes  a 
good  residuary  clause,  when  the  whole  will 
shows  an  intention  on  the  part  of  the  tes- 
tator to  dispose  of  his  entire  proper ty.** 

c.  When    clause    refers    to    particular 

property. 

If  in  a  residuary  clause  there  is  an  enum- 
eration of  all  the  property  intended  to  be 
passed  thereby,  the  import  of  the  general 
words  of  the  residuary  clause  will  be  lim- 
ited to  sucl/  property,  and  it  will  not  in- 
clude a  lapsed  or  void  devise  or  bequest  of 
other  property .97 

And  it  has  been  held  that  a  lapsed  legacy 
is  not  included  in  a  residuary  bequest  of  a 
particular  fund  or  description  of  property 
or  other  certain  residuum.^ 

But  the  mere  enumeration  of  particular 


quest  of  money  remaining  in  the  hands  of 
the  testator's  executors  after  paying  prior 
bequests,  to  cover  one  of  such  bequests  which 
was  invalid,  Gray,  J.,  said  that  while  the 
words,  "after  the  payment  of  the  foregoing 
bequests,"  might  in  some  cases  be  deemed 
to  circumscribe  and  confine  the  residue  so 
that  a  residuary  legatee  would  not  b«  en- 
titled to  any  benefit  accruing  from  lapses, 
that  effect  would  be  given  to  them  because 
they  would  illustrate  an  intention  which 
was  apparent  from  the  will. 

The  remarks  of  the  court  to  the  contrary 
in  Re  Benson,  96  N.  Y.  499,  48  Am.  Rep.  646, 
ard  referred  to  in  this  connection  by  the 
court  in  Langlev  v.  Westchester  Trust  Co. 
180  N.  Y.  326,  73  N.  E.  44,  and  it  is  said 
that  the  doctrine  there  asserted  is  not  to  be 
taken  as  an  absolute  rule  that  a  residuary 
clause  is  necessarily  circumscribed  by  the 
insertion  of  such  words,  but  rather  as  sug- 
gesting that  they  might  evidence  an  inten- 
tion on  the  part  of  the  testator  that  the 
residue  is  to  be  confined  to  so  much  only  as 
remains  after  deducting  from  the  estate  the 
aggregate  amount  of  all  previous  bequests. 
The  conclusion  is  reached  in  the  Langley 
Case  that  th«  intention  of  the  testator  to 
restrict  his  residue  by  the  use  of  such 
words  in  the  residuary  clause,  as  "after 
paying  the  foregoing  bequests,"  must  clearly 
appear  in  the  will  in  order  to  override  the 
general  rule  that  a  bequest  of  this  character 
is  a  general  bequest  and  will  include  lapsed 
or  void  legacies. 

And    the    doctrine    asserted    in    Kerr    v. 
Dougherty,  79  N.  Y.  327,  that  a  residuary 
clause  limited  by  its  terms  to  what  remains  | 
44  L.R.A.(N.S.) 


after  payment  of  specific  legacies  does  not 
carry  any  such  legacies  which  may  lapse  or 
prove  ineffectual,  is  .overruled  in  Langley  v. 
Westchester  Trust  Co.  supra. 

A  general  residtiary  clause  of  the  residue 
and  remainder  of  the  testator's  estate  after 
the  payment  of  a  prior  bequest  will  include 
such  bequests  where  it  fails  for  invalidity. 
King  V.  Woodhull,  3  Edw.  Ch.  79. 

A  general  residuary  legacy  of  all  remain- 
ing after  payment  of  the  legacies  before 
given  does  not  limit  or  restrict  the  title  of 
the  residuary  legatee  so  as  to  exclude  a 
prior  lapsed  legacy,  but  the  same  inures  to 
his  benefit,  and  not  to  the  benefit  of  the 
heir  at  law.  Tindall  v.  Tindall,  24  N.  J. 
Eq.  612. 

M  King  V.  Woodhull,  3  Edw.  Ch.  79. 

W  Stephenson  v.  Ontario  Orphan  Asylum, 
27  Hun,  380,  affirmed  in  92  N.  Y.  433.  The 
doctrine  of  this  case  is  placed  in  doubt  by 
Carter  v.  Board  of  Education  and  Langley 
V.  .Westchester  Trust  Co.  supra. 

M  Wilde  V.  Holtzmeyer,  6  Ves.  Jr.  81 L 

W  Atty.  G€n.  v.  Goulding,  2  Bro.  Ch.  Caa. 
428. 

M  Bland  v.  Lamb,  2  Jac.  &  W.  399. 

97Fite  V.  Beasley,  1.2  Lea,  328.  And  see 
note  81. 

M  Perry  v.  Barber,  supra.  But  see  Farrell 
V.  Farrell,  infra. 

A  lapsed  legacy  of  money  and  slaves  does 
not  pass  by  a  residuary  clause  disposing  of 
stock,  horses,  cattle,  hogs,  sheep,  household 
and  kitchen  furniture,  crops,  etc.  Simms  v. 
Garrot,  21  N.  C.   (1  Dev.  &'B.  Eq.)  393. 

A  lapsed  legacy  of  slaves  will  not  fall 
into  the  residuum  of  money  left  from  pro- 
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property  m  connection  with  general  words 
of  disposition  will  not  necessarily  limit  the 
comprehensive  import  of  a  general  resid- 
uary clause,  so  as  to  exclude  from  its  ope- 
ration a  lapsed  devise  or  bequest  of  other 
property  than  that  mentioned,  or  that  in 
connection  with  which  the  general  residuary 
clause  is  used.M 

d.  Where    lapsed    legacy    is    excepted 
from  residue. 

As  regards  the  devolution  of  a  lapsed  de- 
vise or  bequest,  there  is  no  difference  be- 
tween a  residuary  clause  bequeathing  cer- 
tain property  to  one  legatee  and  the  residue 
to  another,  and  a  clause  giving  all  the  prop- 
erty of  the  testator  to  one  legatee,  except 
certain  property  which  is  bequeathed  to  an- 
other.ioo  And  the  special  exception  from  a 
residuary  bequest  of  certain  property,  and 
the  gift  thereof  to  another  legatee,  will  not 
prevent  the  excepted  property  from  going 
to  the  residuary  legatee,  if  the  excepting 
legacy  lapses  or  is  otherwise  ineffectual.ioi 
And  a  residuary  legacy  will  include  a  par- 
ticular legacy  to  be  taken  out  of  the  residue 
upon  a  certain  contingency  which  does  not 
happen,i08  since  the  testator,  in  devising  or 
bequeathing  property,  excepted  from  or  out 


of  the  general  residue  which  he  gives  to  an- 
other, will  be  regarded  as  intending  that 
the  particular  legacies  or  devises  excepted 
shall  be  deducted  only  where  proving  ef- 
fectual. ^03  Hence,  where  a  legacy  is  given 
by  way  of  exception,  the  testator  first  deal- 
ing with  his  whole  estate  and  then  with 
the  exceptions,  it  constitutes  a  gift  of  the 
whole  residue  except  as  It  is  otherwise  be- 
queathed. The  test  in  such  cases  is  whether 
or  not  the  exception  is  merely  for  the  pur- 
pose of  making  a  particular  bequest.  If  it 
is,  then,  upon  the  lapse  of  the  particular 
bequest,  it  falls  into  the  residuum.  If  there 
is  any  other  purpose  for  the  exception,  how- 
ever, indicating  an  intention  of  the  testator 
that  the  residue  shall  not  include  the  ex- 
ception, upon  the  lapse  of  the  legacy  which 
is  an  exception  out  of  the  residue,  it  does 
not  inure  to  the  benefit  of  the  residuary 
legatee.10*  Thus,  where  the  testator  evi- 
dences an  intention  with  regard  to  property 
excepted  from  a  residuary  clause  inconsist- 
ent with  its  ever  falling  again  into  the  re- 
siduum, this  intention  will  be  carried  into 
effect.iM 

A  distinction,  however,  has  been  made  be- 
tween a  residuary  clause  devising  and  be- 
queathing the  residue,  except  property  be- 


ceods  of  certain  sales  directed  to  be  made. 
McCorkle  ▼.  Sherrill,  41  N.  0.  (6  Ired.  Eq.) 
173. 

WFite  V.  Beasley,  12  Lea,  328;  Reeves  v. 
Reeves,  5  Lea,  655. 

A  bequest  of  ''all  the  rest  and  residue  of 
my  estate,  consisting  of  money,  promissory 
notes,  vehicles,  and  implements,*'  will  in- 
clude a  lapsed  devise  of  real. estate.  Far- 
rell  V.  Farrell,  12  Ont.  L.  Rep.  680. 

100  Wainman  v.  Field,  Kay,  507. 

101  Reeves  v.  Reeves,  5  Lea,  653. 

A  residuary  clause  of  all  the  property  of 
the  testator  except  certain  designated  prop- 
erty, an  attempted  disposal  of  which  is 
invalid,  will  include  such  property.  Blight 
V.  HartnoU,  52  L.  J.  Ch.  N.  S.  672,  L.  R.  23 
Ch.  Div.  218,  48  L.  T.  N.  S.  643,  31  Week. 
Rep.  536.  And  a  bequest  of  everything  real 
and  persona],  except  certain  shares  thereto- 
fore bequeathed,  covers  the  shares  where  a 
bequest  thereof  lapses.  James  v.  Irving,  10 
Beav.  276.  Although  a  bequest  to  several 
legatees  in  common  is  excepted  from  the 
residue  in  a  residuary  clause,  nevertheless 
where  a  portion  of  the  bequest  lapses  by  the 
death  of  some  of  the  legatees,  the  lapsed 
interest  will  inure  to  the  benefit  of  the 
residuary  legatee.  Thompson  v.  White  lock, 
4  DeG.  &  J.  490,  28  L.  J.  Ch.  N.  S.  793,  5 
Jur.  N.  S.  991,  7  Week.  Rep.  625. 

10«  Bird  V.  LeFevre,  15  Ves.  Jr.  589. 

108  Thus,  a  bequest  of  "all  my  real  estate" 
except  the  portions  hereafter  given  or  dis- 
posed of  has  been  construed  to  refer  to  gifts 
effectually  made,  as  distinguished  from  those 
44  L.R.A.(N.8.) 


which  might  lapse,  and  therefore  to  include 
a  lapsed  legacy.  Mofifett  v.  Elmendorf,  152 
N.  Y.  475,  57  Am.  St.  Rep.  529,  46  N.  E. 
846,  approved  in  Langley .  v.  Westchester 
Trust  Co.  180  N.  Y.  326,  73  N.  E.  44,  which 
expressly  overrules  Kerr  v.  Dougherty,  79 
N.  Y.  327,  in  so  far  as  that  case  asserts  a 
different  doctrine. 

A  bequest  of  all  the  rest  and  residue  of  a 
certain  fund  after  deducting  therefrom  cer- 
tain legacies  will  include  any  of  such  lega- 
cies which  may  lapse,  since  the  clause  will 
be  construed  as  indicating  an  intention  that 
such  legacies  be  deducted  only  where  there 
are  persons  capable  of  claiming  them,  but 
not  otherwise.  Carter  v.  Taggart,  16  Sim. 
423. 

104  Wainman  v.  Field,  Kay,  607. 

The  test  is  whether  the  property  is  ex- 
cepted from  the  residuary  clause  in  order 
to  take  it  away  under  all  circumstances  and 
for  all  purposes  from  the  persons  to  whom 
the  rest  of  the  property  i&  given,  or  whether 
it  is  excepted  merely  for  the  purpose  of  giv- 
ing it  to  somebody  else.  Bernard  v.  Min- 
shull,  1  Johns.  V.  C.  (Eng.)  276,  28  L.  J. 
Ch.  N.  S.  649,  5  Jur.  N.  S.  931. 

106  Blight  V.  Hartnoll,  52  L.  J.  Ch.  N.  S. 
672,  L.  R.  23  Ch.  Div.  218,  48  L.  T.  N.  S. 
643,  31  Week.  Rep.  535. 

Thus,  where  a  slave  is  expressly  excepted 
out  of  a  residuary  clause,  although  disposed 
of  by  a  legacy  which  is  ineffectual,  it  will 
not  thereafter  pass  to  the  residuary  legatee. 
Blackledge  v.  Singleton,  7  N.  G.  (3'Murph.) 
597. 
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longing  to  the  testator  and  theretofore 
specified  in  his  will,  and  a  residuary  pro- 
vision disposing  of  all  the  rest  of  the  es- 
tate of  the  testator  not  theretofore  disposed 
of.  The  latter  clause  is  held  to  include  a 
lapsed  or  void  bequest,  since  the  disposition 
is  not  effectual,  but  the  former  term  is  held 
to  be  one  of  identification,  and  to  apply  as 
well  to  a  void  or  lapsed  legacy  as  to  a  valid 
one.lM 

In  line  with  this  distinction,  it  has  been 
held  that  a  devise  in  trust  to  raise  a  certain 
sum  of  money  to  be  apportioned  between 
designated  legatees  which  lapses,  goes  to 
the  heirs  at  law,  and  not  to  the  residuary 
legatee,  holding  under  a  clause  devising  the 
rest  and  residue  of  the  testator's  estate  on 
condition  that  all  legacies  arc  paid,  since 
the  legacies  are  charged  upon  the  residue, 
and    not   upon    the    exception    therefrom. 107 

So,  where  legacies  are  directed  to  be 
raised  out  of  the  proceeds  of  real  estate, 
and  they  lapse  or  are  void,  the  subject  of 
the  devise  will  descend  to  the  heirs,  rather 
than  fall  in  the  residuum  and  pass  to  the 
residuary  lcgatoe.108 

It  has  been  hold  that  a  bequest  of  the 
further  surplus  "after  paying  certain  leg- 
acies'* means  a  surplus  remaining  after  de- 
ducting such  legacies,  and  hence  upon  the 
lapse  of  one  of  such  legacies,  it  inures  to 
the  benefit  of  the  next  of  kin  of  the  testa- 
tor, and  not  to  the  benefit  of  the  residuary 
legatee.iw 

e.  Where    lapsed    legacy    is    excepted 
from  operation  of  clause. 

Where  it  clearly  appears  from  the  whole 
will  that  the  testatrix  intended  to  dispose 
of  certain  real  estate  in  a  particular  man- 
ner, and  it  is  plain  that  she  did  not  intend 
it  to  pass  as  residue  by  lapse  of  a  devise 


thereof,  such  real  estate  will  not  fall  into 
the  residuum,  but  will  pass  to  the  heirs  at 
law  of  the  textatrix.no 

So,  where  the  testator  in  his  will  express- 
ly reserves  from  the  operation  of  the  resid- 
uary clause  certain  of  his  property,  which 
he  expresses  the  intention  of  subsequently 
disposing  of  by  a  codicil,  such  property  does 
not  pass  to  the  residuary  legatee,  although 
in  a  subsequent  codicil  the  testator  failed 
to  make  any  disposition  thereof.^ 

Where  the  residuary  devisee  is  another 
than  the  heir,  the  latter  is  excluded  from 
taking  a  reversionary  interest,  since  there 
is  an  operative  devise  away  from  him.  But 
the  intention  is  the  controlling  considera- 
tion, and  a  particular  interest  and  estate 
will  not  pass  by  a  residuary  clause  when 
it  appears  from  other  provisions  of  the  will 
that  it  was  the  intention  of  the  testator  to 
exclude  such  particular  interest  or  estate 
from  the  residuary  gift.H*  It  cannot  be 
inferred  from  the  fact  that  a  gift  over  is  to 
persons  of  the  blood  of  the  testator,  while 
the  residuary  legatees  are  not,  that  the  tes- 
tator intended  intestacy  as  to  the  particu- 
lar fund  if  the  gift  over  should  fail.lW 

/.  Effect  of  limited  potcer  of  sale. 

In  ascertaining  the  scope  and  effect  of  a 
residuary  clause,  reference  will  also  be  had 
to  any  power  of  sale  contained  in  the  will 
relating  to  the  residue,  and  the  residuary 
clause  will  not  be  construed  to  cover  inef- 
fectual dispositions  of  property  of  a  char- 
acter to  which  the  power  would  not  origi- 
nally apply;  11*  nor  to  cover  property  which 
the  testator,  in  an  ineffectual  disposition 
thereof,  has  evidenced  a  desire  not  to  have 
sold.iis  And  it  has  even  been  held  that 
where  the  residuary  clause  relates  to  the 
proceeds  of  a  sale  to  be  made  by  the  testa - 


106  Hughes  v.  Allen,  31  Ga.  483. 

107  Cooke  V.  Stationers'  Co.  3  Myl.  &  K. 
262. 

108  Williams  v.  Whittle,  50  Ga.  623. 

109  Gibson  v.  Hale,  17  Sim.  121),  14  Jur.  27. 

110  Upjohn  V.  Upjohn,  7  Beav.  59. 

111  Davers  v.  Dewes,  3  P.  Wms.  40. 
iWFlovd  V.  Carow,  88  N.  Y.  560. 

118  Hartford  Trust  Co.  v.  Wolcott,  85 
Conn.  134,  81  Atl.  1057. 

114  Thus,  where  the  residuum  is  of  prop- 
erty to  bo  sold,  it  will  not  include  money  on 
hand  or  due  on  bonds,  notes,  and  accounts, 
since  it  cannot  be  prt^unied  that  the  testator 
intended  them  to  be  sold.  Scales  v.  Scales, 
69  N.  C.   (6  Jones,  Eq.)   163. 

115  Where  the  residuum  is  property  to  be 
sold,  it  will  not  include  slaves  which  the 
testator,  by  ineffectual  provision,  attempted 
to  emancipate.  Feimstcr  v.  Tucker,  58  N.  O. 
(5  Jones,  Eq.)   69. 

44  L.RA.(N.S.) 


Where  the  residue  is  to  consist  of  prop- 
erty to  be  sold  for  the  purpose  of  distribu- 
tion, it  will  not  be  construed  to  include 
slaves  whose  freedom  has  been  unlawful! v 
bequeathed  them,  the  legacy  on  this  ground 
being  invalid.  Lea  v.  Brown,  66  N.  C.  (3 
Jones,  Eq.)   141. 

A  devise  of  land  void  because  the  devisee 
was  dead  at  the  time  of  the  execution  of 
the  will  does  not  pass  by  a  general  residuary 
clause  of  all  the  remainder  of  testator's  es- 
tate in  liinds,  goods,  chattels,  credits,  and 
rights  in  trust  for  certain  purposes,  with 
power  to  sell  real  estate,  where  the  real 
estate  included  in  the  lapsed  devise  is  ex- 
pressly excepted  from  the  operation  of  such 
power  of  sale.  Moss  v.  Helsley,  60  Tex. 
426. 

A  residuary  clause  that  all  property  not 
itemized  and  bequeathed  or  devised  herein, 
be. sold  at  public  auction,  the  interest  on  the 
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tor's  executors,  it  will  not  include  the  sub- 
ject-matter of  an  invalid  legacy  not  ordered 
to  be  sold.116 

yil.  Where  portion  of  residue  lapses. 

a.  As  to  "beneficiaries  taking  in  common. 

To  the  rale  that  a  general  residuary 
clause  will  carry  lapsed  or  ineffectual  be- 
quests of  personal  property,  and  also  de- 
vises of  real  estate, — when  this  rule  also 


applies  to  real  estate, — there  is  the  excep- 
tion that  lapsed  or  ineffectual  legacies  or 
devises  of  a  portion  of  the  residuary  es- 
tate itself,  where  the  residuary  clause  is  to 
several  devisees  or  legatees  in  common, 
does  not  inure  to  the  benefit  of  the  remain- 
ing residuary  legatees  or  devisees,  but  the 
interest  of  the  deceased  becomes  intestate 
estate,  and  as  such  passes  to  the  next  of 
kin  or  heirs  at  law  of  the  testator.^? 
But  the  Indiana  courts,  construing  a  be- 


proceeds  applied  to  certain  purposes,  but  no 
principal  to  be  drawn  during  the  minority 
of  the  legatees,  does  not  carry  a  lapsed  de- 
vise of  land  to  one  of  the  residuary  devises, 
where  by  the  principal  devise  the  power  of 
sale  is  expressly  withheld,  since  the  provision 
against  the  sale  is  inconsistent  with  the  pro- 
vision of  the  residuary  clause  for  a  sale,  and 
indicates  the  intention  of  the  testator  that 
Huch  property  should  not  fall  into  the  re- 
Hiduum.  Holton  v.  Jones,  133  N.  0.  399,  45 
S.  E.  765. 

116  Hudson  V.  Pierce,  43  N.  C.  (8  Ired. 
Eq.)  126. 

1"  Hamlet  v.  Johnson,  26  Ala.  657,  hold- 
ing that  where  one  of  several  residuary  lega- 
tees dies  before  testator,  and  the  residuum 
is  to  be  held  in  common,  the  portion  of  the 
deceased  does  not  survive  to  the  colegatees, 
but  goes  to  the  testator's  next  of  kin,  ac- 
cording to  statutes  of  distribution. 

Cal.— Re  Richards,  154  Cal.  475,  98  Pac. 
528. 

Conn. — Bill  v.  Payne,  62  Conn.  140,  25 
Atl.  354,  holding  that  where  legatees  in  a 
residuary  clause  are  named  as  individuals, 
and  stand  to  the  testatrix  in  different  rela- 
tions, they  cannot  be  regarded  as  taking  as 
a  class,  and  upon  the  death  of  one  of  them, 
his  share  lapses  an4  goes  to  the  next  of  kin, 
rather  than  to  the  residuary  legatee. 

Ga. — Silcox  V.  Nelson,  24  Ga.  84,  holding 
that  where  the  residuum  is  given  in  distinct 
parcels  or  to  several  persons  as  tenants  in 
common,  it  will  be  inferred  that  the  testator 
did  not  intend  that  any  lapsed  portion 
thereof  should  fall  into  the  residuum,  and 
will  be  presumed  that  he  has  expressed  all 
til  at  eacn  residuary  legatee  shall  take. 

III. — Magnuson  v.  Magnuson,  197  111.  496, 
64  X.  E.  371,  holding  that  where  there  are 
several  residuary  devisees  or  legatees  as 
tenants  in  common,  some  of  whom  die  prior 
to  testator,  their  share  lapses  and  descends 
to  the  heirs  at  law,  and  not  to  the  surviving 
devisees. 

Kv. — Schroeder  v.  Bohlsen,  119  Ky.  3U, 
83  S.  W.  627,  84  S.  W.  535;  Faulkner  v. 
Tucker,  26  Ky.  L.  Rep.  1130,  83  S.  W.  579. 

Cunningham  v.  Cunningham,  18  B.  Mon. 
19,  68  Am.  Dec.  718,  holding  that  where  a 
devise  is  in  common  to  several  residuary 
legatees,  if  one  of  them  dies  in  the  lifetime 
of  the  testator,  the  survivors  are  not  entitled 
to  the  share  of  the  deceased  legatee. 

Mass. — Worcester  Trust  Co.  v.  Turner, 
44  L.RA.(N.S.) 


210  Mass.  115,  96  N.  K  132,  holding  that  a 
devise  of.  the  residuum  to  the  first  sixteen 
legatees  named  in  the  will  is  a  devise  in 
common,  and  not  to  a  class,  and  hence,  when 
the  share  in  the  residuum  of  any  deceased 
legatee  lapses,  it  becomes  intestate  property. 

Dpesel  V.  King,  198  Mass.  546,  126  Am.  St. 
Rep.  459,  85  N.  E.  77,  holding  that,  in  order 
that  the  residuary  legatees  be  regarded  as 
taking  as  tenants  in  common,  rather  than  as 
a  class,  it  is  not  necessary  that  their  names 
be  specifically  mentioned,  but  it  is  sufiScient 
if  they  are  not  in  the  ordinary  sense  mem- 
bers of  any  distinct  class,  and  no  relation  to 
one  another  except  as  recipients  of  the  tes- 
tator's bounty.  Under  such  circumstances, 
the  residuary  clause  lapses  in  part  by  the 
death  of  one  of  the  devisees,  and  the  lapsed 
share  descends  to  the  heirs  at  law. 

Best  V.  Berry,  189  Mass.  510,  109  Am.  St. 
Rep.  651,  75  N.  E.  743,  holding  that  when 
an  aggregate  fund  is  bequeathed  to  several 
legatees  to  be  divided  among  them,  nonnina- 
tim,  in  equal  shares,  if  any  of  them  die 
before  the  testator,  the  share  of  the  decedent 
will  lapse  and  descend  to  the  heirs  at  law. 

Powers  V.  Codwise,  172  Mass.  425,  52  N. 
E.  525. 

Horton  ▼.  Earle,  162  Mass.  448,  38  N. 
E.  1135,  holding  that  where  the  residuary 
legacy  is  not  to  a  class,  but  to  persons  in 
common,  upon  the  death  of  one  of  them, 
the  share  of  the  deceajsed  lapses  and  does  not 
inure  to  the  benefit  of  the  remaining  lega- 
tees. 

Sohier  ▼.  Inches,  12  Gray,  385,  holding 
that  where  a  residuary  bequest  is  to  several, 
but  is  a  certain  specific  share  to  each,  and 
there  are  no  words  indicating  an  intent  to 
create  a  survivorship,  on  the  death  of  one 
of  the  residuary  legatees,  the  share  of  the 
decedent  does  not  fall  into  the  residue,  since 
it  is  itself  a  part  thereof,  and  it  must  there- 
fore descend  to  the  testator's  heirs  at  law. 

Brigham  v.  Shattuck,  10  Pick.  306;  Lom- 
bard V.  Boyden,  5  Allen,  249. 

Minn. — Johnson  v.  Johnson,  32  Minn.  613, 
21  N.  W.  725. 

N.  J. — Colville  V.  Kinsman,  —  N.  J.  Eq. 
— ,  60  Atl.  959;  Oanfield  v.  Canfield,  62  N. 
J.  Eq.  578,  50  Atl.  471. 

Gordon  v.  Jackson,  58  N.  J.  Eq.  166,  43 
Atl.  98,  holding  that  where  the  testator  fixes 
the  identity  of  those  who  are  to  take  under 
a  residuary  devise  or  bequest,  and  thereby 
fixes  the  proportion  which  each  is  to  take. 
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quest  to  several  children  of  the  deceased 
as  substantially  a  residuary  bequest,  held 
that  where  one  of  ttie  residuary  legatees 
died  prior  to  the  death  of  the  testator,  her 
share  lapsed  into  the  residuum  and  passed 


to  the  remaining  residuary  legatees  whose 
legacies  had  not  been  adeemed  in  the  life- 
time of  the  testator;  lU  and  that  a  lapsed 
legacy  under  such  circumstances  would  pass 
to   the   remaining  residuary   legatees.ud 


these  persons  are  not  a  class,  unless  there 
is  some  indication  in  the  will  that  the  tes- 
tator wishes  them  so  to  be  regarded;  but  if 
one  or  more  persons  are  named  and  the  gift 
is  to  those  named,  and  also  to  an  unlimited 
number,  altogether  they  constitute  a  class. 

Ward  V.  Dodd,  41  N.  J.  Eq.  414,  5  Atl.  650, 
holding  that  where  part  of  the  residue  lapses 
by  reason  of  the  death  of  one  o(  the  re- 
siduary legatees,  it  descends  to  the  heirs  at 
law 

Hand  v.  Marcy,  28  N.  J.  Eq.  59,  holding 
that  where  a  residuary  clause  is  to  several 
as  tenants  in  common,  and  not  as  -joint 
tenants,  upon  the  death  of  some  of  the 
legatees  prior  to  the  death  of  the  testator, 
the  share  of  such  legatee  descends  to  the 
heirs  at  law,  and  does  not  inure  to  the  bene- 
fit of  the  colegatees.  Garthwaite  v.  Lewis, 
25  N.  J.  Eq.  351,  and  Vreeland  v.  Van  Ryper, 
17  N.  J.  Eq.  133. 

N.  Y.— Re  Hoffman,  201  N.  Y.  247,  94 
N.  E.  990,  holding  that  where  each  legatee 
is  to  have  a  definite  fraction  or  share  of  the 
residuary  estate,  on  the  death  of  part  of  the 
legatees,  their  share  will  not  augnient  the 
shares  of  the  remaining  legatees. 

Re  King,  200  N.  Y.  189,  34  L.R.A.(N.S.) 
945,  93  N.  E.  484,  21  Ann.  Gas.  412,  holding 
that  a  bequest  to  a  certain  number  of  per- 
sons whose  names  are  not  mentioned,  but 
who  are  so  described  as  to  be  fixed  at  the 
tin^e  of  the  devise,  is  a  devise  in  common, 
and  not  to  a  class,  and  hence  upon  the  death 
of  one  of  them,  the  share  of  the  decedent 
lapses  and  falls  into  the  residuum,  and  does 
not  inure  to  the  benefit  of  the  survivors. 

Herssog  v.  Title  Guarantee  &  T.  Co.  177 
N.  Y.  86,  67  L.R.A.  146,  69  N.  E.  283,  hold- 
ing that  where  the  disposition  of  an  aliquot 
part  of  the  residue  falls  from  any  cause, 
that  part  will  not  go'  in  augmentation  of  the 
remaining  part  as  the  residue  of  the  residue, 
but  will  devolve  as  undisposed  of. 

Kerr  v.  Dougherty,  79  N.  Y.  327;  Booth 
v.  Baptist  Church,  126  N.  Y.  215,  28  N.  E. 
238;  Hard  v.  Ashley,  117  N.  Y.  606,  23  N.  E. 
177;  Beekman  v.  Bonsor,  23  N.  Y.  298,  80 
Am.  Dec.  269;  Re  Barrett,  63  Misc.  484, 
affirmed  in  132  App.  Div.  134,  116  N.  Y. 
Supp.  766;  Re  Kings  County  Trust  Co.  69 
Misc.  141,  126  N.  Y.  Supp.  287;  Betts  v. 
Betts,  4  Abb.  N.  C.  317;  Re  Muir,  46  Hun, 
555. 

N.  C— Hastings  v.  Earp,  62  N.  C.  { Phill. 
Eq.)  6;  Johnson  v.  Johnson,  38  N.  C.  (3 
Ired.  Eq.)  426;  Mebane  v.  Womack,  55  N.  C. 
(2  Jones,  Eq.)  293,  holding  that  where  a 
residuary  clause  to  testator's  children,  spe- 
cifically named,  lapses  in  part  by  the  death 
of  one  of  them,  the  share  of  the  deceased 
goes  to  the  next  of  kin,  and  not  to  the  other 
residuaiT  legatees. 

Pa. — Craighead  v.  Given,  10  Serg.  &  R. 
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351,  holding  the  reason  for  the  rule  to  be 
that  otherwise  there  would  be  imputed  to 
testator  an  intent  to  bequeath  to  one  legatee 
a  portion  of  the  residue  lapsing  in  conse- 
quence of  his  own  death. 

Wain's  Estate,  166  Pa.  194,  27  AtL  69, 
holding  the  rule  applicable  to  a  portion  of 
the  residuary  estate  revoked  by  the  tes- 
tator. 

Gorgas's  Estate,  166  Pa.  269,  31  Atl.  86, 
affirming  3  Pa.  Dist.  R.  360;  Reed's  EsUte,. 
82  Pa.  428;  Riley's  Estate,  6  Pa.  Dist.  R. 
691;  Jones's  Estate,  6  Pa.  Dist.  R.  783; 
Com.  use  of  Kiel  v.  Nase,  1  Ashm.  (Pa.) 
242;  Everman  v.  Everman,  15  W.  N.  C.  417. 

R.  I.— Re  Kimball,  20  R.  I.  619,  40  Atl. 
847;  Church  v.  Church,  15  R.  L  138,  23  Atl. 
302;  DaboU  v.  Field,  9  R.  I.  266;  Steenson's 
Estate,  5  Lack.  Leg.  News,  163. 

S.  C— Telfair  v.  Howe,  3  Rich.  Eq.  235, 
65  Am*  Dec.  637,  holding  that  where  the 
residuary  legacy  is  to  several  persons  joint- 
ly, upon  the  death  of  one,  the  survivors  take 
the  whole,  but  where  it  is  to  several  per- 
sons in  common,  upon  the  death  of  one,  the 
share  of  the  deceased  goes  to  the  testator^s 
heirs  at  laiv 

Va.— Kent  v.  Kent,  106  Va.  199,  55  S.  E. 
564;  Prison  Asso.  v.  Russell,  103  Va.  563, 
49  S.  E.  966;  Frazier  v.  Frazier,  2  Leigh, 
642. 

Eng. — Carter  v.  Haswell,  3  Jur.  N.  S.  788, 
26  L.  J.  Ch.  N.  S.  &76,  6  Week.  Rep.  388; 
Lloyd  V.  Lloyd,  4  Beav.  231,  10  L.  J.  Ch. 
N.  S.  327,  5  Jur.  673;  Skrymsher  v.  North- 
cote,  1  Swanst.  566,  1  Wils.  Ch.  248,  18  Re- 
vised Rep.  142;  Williams  v.  Goodtitle,  10 
Barn.  &  C.  895 ;  Robinson  v.  Knight,  2  Eden, 
1 55 ;  Lake  v.  Cook,  3  Ld.  Kenyon,  54. 

Cheslyn  v.  Cresswell,  3  Bro.  P.  C.  246, 
holding  that  upon  the  revocation  of  the 
moiety  of  a  residuary  gift  of  the  residue  of 
a  testator's  personal  estate  to  several,  the 
interest  thus  falling  inures  to  the  benefit  of 
the  next  of  kin,  and  not  that  of  the  remain- 
ing legatees. 

Svkes  V.  Sykes,  L.  R.  4  Eq.  200,  L.  R.  3 
Ch.'301,  37  L.  J.  Ch.  N.  S.  367,  16  Week. 
Rep.  545,  holding  that  where  a  residuary 
bequest  to  several  is  revoked  as  to  one,  the 
testator  dies  intestate  as  to  the  interest  of 
such  legatee. 

When  a  disposition  of  a  residue  itself 
fails,  to  the  extent  which  it  fails,  the  will  is 
inoperative;  hence  where  the  residue  is 
given  in  moieties,  upon  the  lapse  of  one 
moiety,  as  to  such  moiety  the  will  is  in- 
operative. Skrymsher  v.  Northcote,  1 
Swanst.  570,  1  Wils.  Ch.  248,  18  Revised 
Rep.  142. 

118  Gray  v.  Bailey,  42  Ind.  349. 

IWHolbrook  v.  McClc^iry,  79  Ind.  167; 
West  v.  West,  89  Ind.  629. 
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And  a  distinction  has  been  made  between 
a  residuary  devise  of  real  estate  and  a  be- 
quest of  personalty  to  several  beneficiaries, 
which  fails  in  part.  As  to  the  real  estate, 
it  is  said  that  the  beneficiaries  take  in  com- 
mon, and  upon  the  death  of  one,  the  inter- 
est of  the  deceased  does  not  inure  to  the 
benefit  of  the  remaining  residuary  benefi- 
ciaries; but  as  the  beneficiaries  take  per- 
sonalty jointly,  the  interest  pf  a  deceased 

beneficiary  inures  to  the  benefit  of  the  sur- 
vivors.WO 

b.  Aa  to  heneficiarles  talcing  jointly. 

Where  a  residuary  devise  or  bequest  to 
two  or  more  persons  is  of  such  form  as  to 
create  a  joint  tenancy,  and  one  of  them 
dies  before  the  testator,  the  whole  interest 
vests  in  the  survivors;  and  the  same  re- 
sult follows  if  the  gift  fails  as  to  part  of 
the  legatees  from  any  other  cause.Wl 

So,  where  a  joint  obligation  is  imposed 
upon  the  residuary  legatees  and  devisees  as 
a  condition  precedent  to  the  vesting  of  the 
legacies,  the  legatees  will  be  regarded  as 
joint,  and  hence  as  taking  as  a  class,  and 
upon  the  death  of  one  of  them,  his  share 
will  fall  into  the  residuum  and  pass  to  the 
other  residuary  legatees.*** 

o.  Where  provision  ia  made  for  devoUi' 
tion  of  lapsed  portion, 

A  testator  may  direct  that  if  any  of  the 


residuary  legatees  predecease  him,  the  share 
of  such  legatees  shall  fall  into  the  resid- 
uum, in  which  case  the  residue  will  be  dis- 
tributed as  though  no  portion  of  it  had  been 
bequeathed  to  the  deceased.!** 

But  it  has  been  held  that  a  direction  in 
the  will  that  any  lapsed  share  in  the  residue 
shall  fall  into  the  residue  will  not  have  the 
effect  of  carrying  the  lapsed  portion  of  the 
residue  to  the  remaining  legatees,  such  di- 
rection being  mere  surplusage.!**  This 
rule,  however,  does  not  apply  where  a  di- 
rection of  this  character  is  not  mere  sur- 
plusage, and  especially  where  a  trust  is  de- 
clared in  such  moiety  in  favor  of  the  resid- 
uary legatees.!** 


VIII.  Residue  of  residue. 

The  doctrine  that  the  lapsed  portion  of 
the  residuary  clause  will  inure  to  the  ben- 
efit of  the  testator's  next  of  kin  or  heirs, 
rather  than  to  the  remaining  residuary  leg- 
atees, also  applies  where  there  is  a  bequest 
of  the  residue  and  the  first  disposition 
fails;  !**  but  not  where  the  residue  is  first 
given  to  one  person  and  a  portion  thereof 
to  another,  and  the  latter  disposition  is  in- 
valid.!*' Where,  however,  the  residuum  is 
given  in  distinct  parcels,  it  will  be  inferred 
that  the  testator  did  not  intend  that  any 


1*0  Re  Gamble,  13  Ont.  L.  Rep.  299. 

!*!  Downing  v.  Marshall,  23  N.  Y.  366,  80 
Am.  Dec.  290. 

Where  the  residuary  legacy  is  to  joint 
tenants,  upon  the  death  of  one,  the  survivors 
take  the  whole.  Telfair  v.  Howe,  3  Rich, 
Eq.  235,  55  Am.  Dec.  637. 

Where  a  residuary  devise  is  to  a  class  (the 
sons  and  daughters  of  the  testator),  upon 
failure  of  a  portion  thereof,  such  portion 
inures  to  the  benefit  of  the  remaining  dev- 
isees. Martineau  v.  Simonson,  59  App. 
Div.  100,  69  N.  Y.  Supp.  185. 

Where  a  residuary  clause  is  to  the  grand- 
children of  the  testator  who  are  alive  at  a 
specified  future  time,  any  portion  of  the 
residue  of  the  testator's  property  which 
lapses  by  the  death  of  the  granchildren  prior 
to  that  time;  falls  into  the  residuum,  and 
inures  to  the  benefit  of  the  remaining  grand- 
children. Washington  v.  Emery,  57  N.  C. 
(4  Jones,  Eq.)  32. 

The  preceding  case,  however,  seems  to  be 
based  upon  a  wrong  theory.  For,  ordinarily, 
where  a  residuary  clause  is  not  to  particular 
persons,  nomUiatim,  but  to  certain  classes 
existing  at  the  termination  of  any  interme- 
diate estate,  the  jjartic^s  constituting  the 
class  at  the  time  desifjnatcd  are  entitled  to 
take  under  the  provisions  of  the  will,  not  in 
any  manner  by  substitution,  but  as  original 
44  L.R.A.(N.S.) 


legatees.  Re  Howard,  3  Misc.  170,  23  N.  Y. 
Supp.  836. 

!**  Bolles  V.  Smith,  39  Conn.  217. 

!*«  Lane  v.  Rhoades,  L.  R.  29  Ch.  Div.  142, 
54  L.  J.  Ch.  N.  S.  573,  63  L.  T.  N.  S.  15,  33 
Week.  Rep.  608. 

Where  a  residuary  bequest  is  to  certain 
designated  nieces,  and  there  is  a  provision 
that  if  any  of  the  beneficiaries  named  in 
the  will  shall  die  prior  to  the  testator,  the 
bequest  to  such  beneficiary  shall  terminate, 
upon  the  death  of  one  of  the  residuary 
legatees,  the  bequest  to  such  legatee  ter- 
minates, and  the  residuary  estate  passes  to 
the  remaining  residuary  legatees  (Re 
Phillips,  25  R.  I.  254,  55  Atl.  696);  also 
where  it  clearly  appears  from  the  will  that 
the  testator  intended  that  the  survivors  of 
such  legatees  should  take  the  whole  fund 
bequeathed  (Best  v.  Berry,  ]89  Mass.  610, 
109  Am.  St.  Rep.  651,  75  *N.  E.  743). 

1*4  Humble  v.  Shore,  1  Hem.  &  M.  550, 
note,    7   Hare,   247. 

!**  Crawshaw  v.  Crawshaw,  L.  R.  14  Ch. 
Div.  817,  49  L.  J.  Ch.  N.  S.  662,  43  L.  T.  N. 
S.  309,  29  Week.  Rep.  68. 

126  Beekman  v.  Bonsor,  23  N.  Y.  298,  80 
Am.  Dec.  269 ;  Kerr  v.  Dougherty,  79  N.  Y. 
327. 

187  Prison  Asso.  v.  Russell,  103  Va.  563,  49 
S.  E.  990. 
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lapsed  portion   should  fall   into  the  resid- 
uum.lW 


IX,  Lapse   of  entire  residtiary  olatise. 

A  residuary  clause  may  itself  lapse  or  fail 
to  take  effect,  in  which  event  the  property 
which  otherwise  might  fall  into  it  because 
of  lapsed  legacies  will  pass  to  the  testator's 
heirs  at  law.W® 

X.  Where    residuary    legatee    ia    also 

legatee  in  lapsed  legacy. 

Where  a  lapsed  legacy  runs  to  the  same 
legatees  as  does  the  residuary  clause,  such 
legacy  does  not  fall  into  the  residuum,  but 
descends  to  the  Iveirs  at  law.130  And  it  has 
been  held  where  a  bequest  lapses  by  the 
death  of  a  legatee  before  the  will  lakes  ef- 
fect, the  legacy  does  not  fall  into  the  resid- 
uum created  by  a  provision  that  all  th(? 
property  of  the  testator  not  specifically 
willed  away  is  to  be  sold  by  the  executors 
and  divided  among  certain  persons,  one  of 
whom  was  the  legatee  in  question.131  But 
where  a  particular  legacy  lapses  by  reason 
of  the  death  of  the  legatee,  it  falls  into  the 
general  residue  of  the  estate  and  passes  by 
the  residuary  clause,  although  one  of  the 
residuary  legatees  was  the  legatee  who 
died.  The  share  of  the  deceased  legatee  in 
the  residuum,  however,  descends  as  intes- 
tate estate,  182 

In  England  it  has  been  held  that  a  lapsed 


legacy  inures  to  the  benefit  of  the  residuary 
legatee,  although  the  same  person  is  a  par- 
ticular legatee.iss 

An  invalid  legacy  falls  into  the  residuum 
and  passes  by  the  residuary  clause,  al- 
though some  of  the  residuary  legatees  are 
also  legatees  in  the  invalid  legacy.iM  Ac- 
cording to  the  North  Carolina  rule,  how- 
ever, the  entire  will  and  the  character  of 
the  legacies  may  indicate  an  intention  to 
the  contrary  by  the  testator,  in  which  c|.se 
the  invalid  legacy  will  not  fall  into  the  re- 
siduum.W* 

The  rule  of  North  Carolina  that  a  void 
legacy  will  not  be  presumed  to  fall  into  the 
residuum,  where  the  particular  legatee  is 
also  the  residuary  legatee,  has  been  held 
not  to  apply  to  a  lapsed  legacy,  on  the 
theory  that  the  law  favors  a  construction 
by  which  a  lapsed  legacy  falls  into  the  re- 
siduum for  the  benefit  of  the  general  resid- 
uary, more  readily  than  it  does  one  by 
which  it  lapses  for  invalidity;  hence  the 
testator  will  be  supposed  to  have  antici- 
pated the  possible  failure  of  a  legacy  by  the 
death  of  the  legatee,  and  to  have  intended 
the  same  to  be  included  in  the  residuary 
clause,  but  he  cannot  be  supposed  to  have 
expected  the  legacy  to  prove  in^ectual  for 
invalidity,  and  therefore  he  cannot  be  pre- 
sumed to  have  intended  to  give  the  subject- 
matter  thereof  to  another,  in  the  event  of 
its  proving  ineffectual  for  this  reason.lM 

Where  a  bequest  of  a  certain  portion  of 
property   lapses,  such   portion  goes   to    re- 


ia«  Silcox  V.  Nelson,  24  Ga.  84. 

iWSchumaker  v.  Grammer,  200  111.  48, 
65  N.  K  722. 

When  a  specific  legacy  and  a  residuary 
legacy  both  lapse,  the  estate  descends  to  the 
heirs  at  law.  Wood  v.  Hubbard,  29  App. 
Div.  166,  61  N.  Y.  Supp.  526. 

If  the  residuary  legacy  also  lapses  by 
reason  of  the  death  of  the  residuary  legatee, 
the  lapsed  legacies  then  go  to  the  heir  at 
law.  Re  Klingensmith,  29  N.  Y.  Civ.  Proc. 
Rep.  69,  68  N.  Y.  Supp.  375. 

180  Crawford  v.  Mound  Grove  County 
Asso.  218  111.  409,  75  N.  E.  998;  Dorsey  v. 
Dodson,  203  111.  32,  67  N.  E.  396.  But  see 
cases  infra,  under  note  136. 

181  Hamlet  v.  Johnson,  26  Ala.  657. 

13«  Stetson  V.  Eastman,  84  Me.  366,  24 
Atl.  868;  Re  Whiting,  33  Misc.  274^68  N.  Y. 
Supp.  733,  holding  that  where  a  residuary 
clause  is  in  favor  of  the  general  legatees,  the 
lapsed  legacy  passes  into  the  residuum,  but 
the  share  of  the  deceased  legatee  in  the  re- 
siduum descends  to  the  heirs  at  law. 

188  Where  a  particular  bequest  and  a  re- 
siduary clause  are  both  in  favor  of  -the  same 
legatee,  and  the  particular  bequest  lapses 
by  the  death  of  the  legatee  before  reaching 
the  age  designated  by  the  will  for  such 
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legacy  to  vest,  upon  the  lapsing  of  this 
l^acy,  it  falls  into  the  residuum  and 
passes  to  the  residuary  legatees.  Breashur 
V.  Dor,  4  Sim.  21. 

In  Cogswell  v.  Armstrong,  2  Kay  &  J. 
227,  1  Jur.  N.  S.  1162,  a  lapsed  devise  of 
real  estate  was  held  to  fall  into  the  re- 
siduum and  to  pass  by  the  general  residuary 
clause,  although  the  devisee  in  a  particular 
devise  which  lapsed  w^as  also  one  of  the 
devisees  in  the  residuary  devise.  ITie  ques- 
tion, however,  was  not  discussed. 

184  Burton  v.  Newbery,  L.  R.  1  Ch.  Div. 
241,  45  L.  J.  Ch.  N.  S.  202,  34  L.  T.  N.  S. 
15,  24  Week.  Rep.  388. 

186  Hudson  V.  Pierce,  43  N.  C.  (8  Ired. 
Eq.)  126;  Kirkpatrick  v.  Rogers,  41  N.  C. 
(6  Ired.  Eq.)   130. 

Where  slaves  are,  by  a  principal  legacy, 
given  to  the  testator's  wife  for  the  life  of 
the  latter,  and  th^  remainder  interest  in  the 
slaves  is  disposed  of  by  a  void  bequest,  such 
interest  does  not  fall  into  the  residuum  and 
pass  by  the  residuary  clause,  where  one  of 
the  residuary  legatees  is  the  wife.  Feimster 
V.  Tucker,  68  N.  C.   (6  Jones,  Eq.)  69. 

186  Allison  V.  Allison,  56  N.  C.  (3  Jones, 
Eq.)  236;  Lea  v.  Brown,  56  N.  C.  (3  Jones, 
Eq.)   141. 
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siduary  legatees,  although  they  were  also 
the  legatees  in  common  with  the  deceased 
It^gatee  of  the  property  bequeathed,  they 
not,  however,  being  legatees  in  common 
with  the  deceased  legatee  under  the  resid- 
uary clause.WT  And  where  there  is  a  gift 
over  of  the  remainder,  if  a  specific  devise  of 
land  lapses  by  the  death  of  the  devisee,  the 
land  will  pass  under  a  general  residuary 
clause,  although  the  particular  devisee  who 
died  was  also  the  devisee  in  the  residuary 
devise.iw 

Where  the  will  provides  that  ineffectual 
legacies  shall  fall  into  the  residuary  estate 
and  be  disposed  of  in  accordance  with,  di- 
rections contained  in  the  will,  upon  the 
death  of  a  particular  legatee,  the  lapsed  leg- 
acy will  fall  into  the  residuary  estate,  al- 
though such  legatee  is  also  one  of  the  resid- 
uary legatees.  In  such  case,  however,  the 
gift  over  will  be  for  the  benefit  of  the  re- 
siduary legatees,  excluding  the  deceased  leg- 
atee.139 

A  legacy  lapsing  by  the  death  of  the 
legatee  will  fall  into  a  general  residuum 
and  pass  by  the  residuary  clause,  although 
there  is  a  prior  residuary  clause,  where  the 
(li'ceased  legatee  is  one  of  the  residuary  leg- 
atees  in  the   prior   clause.l*® 

The  rule  that  a  specific  bequest  to  a  leg- 
.  a  tee  who  predeceases  the  testator  does  not 
fall  into  the  residuum,  if  the  specific  lega- 
tee is  also  one  of  the  residuary  legatees, 
does  not  apply  where  by  statute  it  is  pro- 
vided that  if  a  residuary  devisee  or  legatee 
die  before  the  testator,  without  leaving  is- 
sue living  at  the  time  of  the  testator's 
death,  and  there  be  other  residuary  devisees 
or  legatees,  the  latter,  whether  a  class  or 
not,  shall  take,  at  the  testator's  decease, 
the  share  of  the  deceased  devisee  or  legatee 
in  like  proportions  as  their  shares  bear  one 


to   another   as   expressed  in   the  residuary 
clause.l^ 

XI.  DevoUUion  as   between  particular 

devisee  and  residuary  devisee. 

An  invalid  bequest  charged  upon  real  es- 
tate devised  to  another  inures  to  the  benefit 
of  the  devisee,  rather  than  to  a  general  resid- 
uary devisee.148  And  upon  the  lapse  of  a 
legacy  charged  upon  the  land,  and  not  ex- 
cepted from  a  devise  of  the  land,  it  sinks 
into  the  devise,  and  does  not  fall  into  the 
residuum.l**  Where  there  is  a  particular 
gift  out  of  a  certain  designated  fund,  and  a 
residuary  gift  of  the  balance,  upon  the 
lapse  of  the  gift  of  the  particular  fund,  it 
will  fall  into  the  particular  residuary  gift, 
and  not  in  the  general  residuary  gift.^^ 
The  rule  is  where  a  legacy  is  charged  upon 
real  estate  which  is  devised  to  another,  up- 
on the  failure  of  the  legacy  for  invalidity, 
it  sinks  into  the  devise,  and  does  not  inure 
to  the  benefit  of  a  general  legatee.  Where 
however,  an  invalid  legacy  is  excepted  out 
of  real  estate  devised  to  another,  upon  the 
falling  of  the  legacy,  it  inures  to  the  bene- 
fit of  the  general  residuary  legatee,  and  not 
to  the  particular  devisee  of  the  real  es- 
tate.146 

XII.  Devolution    as    between    general 
legatees  and  residuary  legatee. 

Ordinarily,  no  residue  exists  until  all 
charges  upon  the  estate  have  been  paid.lM 
Hence,  a  lapsed  legacy  does  not  fall  into  the 
residuum  until  all  general  legacies  and  an- 
nuities are  satisficd.147  And  the  general 
legatees,  and  not  the  residuary  legatees,  are 
entitled  to  the  benefit  of  a  lapsed  legacy  to 
the  extent  of  the  payment  in  full  of  their 
legacies  .1*8 


137  Cunningham  v.  Cunningham,  18  B. 
Mon.  19,  68  Am.  Dec.   718. 

138  Green  v.  Dunn,  20  Beav.  6,  24  L.  J.  Ch. 
N.  S.  577,  3  Week.  Rep.  277. 

13»  Ballance  v.  Lamphicr,  L.  R.  42  Ch.  Div. 
63,  68  L.  J.  Ch.  N.  S.  534,  61  L.  T.  N.  S. 
168,  37  Week.  Rep.  600;  Crawshaw  v.  Craw- 
shaw,  L.  R.  14  Ch,  Div.  817,  49  L.  J.  Ch. 
N.  S.  662,  43  L.  T.  N.  S.  309,  29  Week.  Rep. 
68. 

140  Re  Jessop,  11  Ir.  Ch.  Rep.  424. 

141  Woodward  v.  Congdon,  —  R.  I.  — ,  83 
Atl.  433. 

143  Baker  v.  Hall,  12  Ves.  Jr.  497,  8  Re- 
vised Rep.  366. 

148  Re  Smith,  11  N.  Y.  Supp.  783. 

144  Champnev  v.  Davy,  48  L.  J.  Ch.  N.  S. 
268,  L.  R.  11  Ch.  Div.  949,  40  L.  T.  N;  S. 
189,  27  Week.  Rop.  390;  De  Trafford  v. 
Tempest,  21  Beav.  504. 

146  Wright  V.  Row,  1  Bro.  Ch.  61;  Tucker 
V.  Kayess,  4  Kay  k  J.  339. 
44  L.R.A.(N.S.) 


But  in  Hunt  v.  Berkley,  Mosely,  47,  a 
bequest  of  particular  plate,  which  lapsed  by 
reason  of  the  death  of  the  legatee,  ivas  held 
to  inure  to  the  benefit  of  the  legatee  of  the 
balance  of  the  plate. 

146  Fenton  v.  Wills,  L.  R.  7  Ch.  Div.  33, 
47  L.  J.  Ch.  N.  S.  191,  37  L.  T.  N.  S.  373, 
26  Week.  Rep.  139;  Briggs  v.  Hosford,  22 
Pick.  288;  Re  Bradlev,  123  Wis.  180,  101 
N.  W.  393,  3  Ann.  Cas\  716. 

147Witmore  v.  St  Luke's  Hospital,  56 
Hun,  313,  9  X.  Y.  Supp.  753. 

148  Re  Botsford,  37  App.  Div.  73,  56  N.  Y. 
Supp.  495. 

A  lapsed  legacy  goes  into  the  general  re- 
siduum to  be  used   in  making  up  any  defi-  • 
ciency  in  general  legacies,  and  the  balance 
goes  to  the  general  residuary  legatee.    Nick- 
erson  v.  Bragg,  21  R.  L  296,  43  Atl.  639. 

A.  G.  S. 
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INDIANA  SUPREMB:  COURT. 

MOORE-MANSFIELD    CONSTRUCTION 
COMPANY,  Appt., 

V. 

INDIANAPOLIS,  NEWCASTLE,  &  TO- 
LEDO ELECTRIC  RAILWAY  COM- 
PANY et  al. 

;(—  Ind.  — ,  101  N.  E.  296.) 

Pleading:  •—  demurrer  —  Joint  —  Indi- 
vidual defenses. 

1.  The  question  whether  or  not  an  action 
to  enforce  a  mechanics'  lien  was  begun  in 
time  against  one  of  several  codefendants 
cannot  be  raised  by  a  joint  demurrer,  if  it 
was  concededlj  brought  in  time  against  the 
others. 

Abatement  —  former  action  pending  — 
foreclosure  of  mortgage  and  me* 
chanics'  lien. 

2.  The  pendency  of  an  action  by  a  rail- 
road contractor  against  the  receiver  and 
trustees  for  bondholders,  to  foreclose  a  me- 
chanics' lien,  will  abate  a  subsequent  ac- 
tion by  the  trustees  to  foreclose  the  mort- 
gage against  the  lien  claimants,  although 
other  alleged  lien  claimants  are  made  par- 
ties thereto. 

Constitutional  law  —  title  of  statute  — 
mechanics*  lien  —  laborers  —  con- 
tractors. 

3.  Where,  for  many  years  prior  to  the 
passage  of  a  statute  conferring  mechanics' 
liens,  contractors  have  been  regarded  by  the 
public  generally  as  within  the  class  of  la- 
borers entitled  to  a  lien,  a  title,  "An  Act 
Concerning  Liens  of  Mechanics,  Laborers, 
and  Materialmen,"  will  be  held  to  be  broad 
enough  to  cover  a  provision  conferring  the 
right  upon  contractors,  especially  where  im- 
mediately after  a  decision  to  the  contrary 
the  legislature  inserts  the  word  "contract- 
ors" in  the  title. 

« 

(March  27,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Marion  County 
in  defendants'  favor  in  an  action  to  enforce 
a  mechanics'    lien   on  certain   property    of 


the  defendant  railway  company  in  the  hands 
of  a  receiver.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howe  Stone  Lianders  and 
Ralph  Miller  Ketcham,  with  Mr.  Wil- 
liam  A.  Ketcham,  for  appellants: 

Under  the  titles  of  the  several  mechanics' 
lien  acts,  contractors  or  subcontractors  are 
entitled  to  have,  hold,  maintain,  and  en- 
force mechanics'  liens  upon  the  property 
to  and  for  which  they  had,  under  contract, 
furnished   materials   or   performed  labor. 

Deming  v.  Patterson,  10  Ind.  251 ;  Wasson 
V.  Beauchamp,  11  Ind.  18;  Millikin  v.  Arm- 
strong, 17  Ind.  456;  McKinney  v.  Springer, 
6  Blackf.  611;  Goble  v.  Gale,  7  Blackf.  218,  ' 
41  Am.  Dec.  219;  Pifer  v.  Ward,  8  Blackf. 
252;  Littlejohn  v.  Millirons,  7  Ind.  125; 
Bishop  v.  Boyle,  9  Ind.  169,  68  Am.  Dec. 
615;  Holland  v.  Jones,  9  Ind.  496;  Hall  v. 
Bunte,  20  Ind.  304;  Beck  v.  Hensley,  21 
Ind.  344;  Oilman  v.  Gard,  29  Ind.  291; 
Caldwell  v.  Asbury,  29  Ind.  451;  O'Halloran 
v.  Leachey,  39  Ind.  150;  Kellenberger  v. 
Boyer,  37  Ind.  188;  Capp  v.  Stewart,  38 
Ind.  479;  Sharpe  v.  Clifford,  44  Ind.  346; 
Stephenson  v.  Ballard,  50  Ind.  176;  Greenup 
v.  Crooks,  60  Ind.  410;  Crawfordsville  v. 
Johnson,  51  Ind.  398;  Crawfordsville  v. 
Brundage,  57  Ind.  262;  Killian  v.  Eigen- 
mann,  57  Ind.  480;  Schneider  v.  Kolthoff, 
59  Ind.  568;  Princeton  v.  Gebhart,  61  Ind. 
187;  Harrington  v.  Dollman,  64  Ind.  255; 
Irwin  V.  Crawfordsville,  58  Ind.  492 ;  Wool- 
len V.  Wishmier,  70  Ind.  108 ;  Vail  v.  Meyer,  • 
71  Ind.  159;  Hamilton  v.  Naylor,  72  Ind. 
171;  Nordyke,  M.  &  Co.  v.  Dickson,  76  Ind. 
188;  Gortemiller  ▼,  Rosengarn,  103  Ind. 
414;  Alvey  v.  Reed,  115  Ind.  148,  7  Am. 
St.  Rep.  418,  17  N.  E.  265;  Admas  v. 
Bunler,  116  Ind.  100,  18  N.  E.  269;  Mid- 
land R.  Co.  V.  Wilcox,  122  Ind.  84,  23  N.  E. 
606;  Goodbub  v.  Hornung,  127  Ind.  181, 
26  N.  E.  770;  McNamee  v.  Rauck,  128  Ind. 
59,  27  N.  E.  423 ;  McElwaine  v.  Hosey,  135 
Ind.  489,  36  N.  E.  272;  Jeffersonville  Water 
Supply  Co.  V.  Riter,  138  Ind.  170,  37  N.  E. 
652;    Jenckes  v.  Jenckes,  145   Ind.  624,  44 


Note.  —  The  question  whether  contract- 
ors or  subcontractors  are  within  the  pro- 
tection of  statutes  giving  liens  to  "labor- 
ers," "mechanics,"  "workmen,"  and  the  like, 
is  discussed  in  the  note  to  Indianapolii^ 
Northern  Traction  Co.  v.  Brennan,  30  L.R.A. 
(N.S.)  85,  which  case  is  overruled  by 
Moore-Mansfield  Con.stb.  Co.  v.  Indian- 
apolis, N.  &  T.  Electbio  R.  Co.  The  value 
of  the  later  decision  as  a  precedent  in  other 
states  is  no  doubt  impaired  to  some  extent 
by  the  fact  that  it  was  influenced  by  the 
consideration  that  contractors  had  general- 
ly been  supposed  to  be  within  the  protection 
of  the  statute,  and  that  the  legislature  sub- 
sequently to  the  decision  in  the  Brennan 
44  L.R.A.(N.8.) 


Case  inserted  the  word  "contractors"  in  the 
title. 

The  question  suggested,  but  not  decided, 
in  the  above  reported  case,  as  to  the  impair- 
ment of  the  obligation  of  contract  by  change 
of  judicial  decision,  is  treated  in  the  notes 
to  Swanson  v.  Ottumwa,  5  L.R.A. (N.S. ) 
860,  and  Crigler  v.  Shepler,  23  L.R.A.(N.S.) 
600.  Attention  is  also  called  to  the  sub- 
sequent case  of  Cross  Lake  Shooting  & 
Fishing  Club  v.  Louisiana,  56  L.  ed.  U.  S. 
924,  and  remarks  of  Holmes,  J.,  in  Kuhn  v. 
Fairmont  Coal  Co.  54  L.  ed.  U.  S.  239.  No 
exhaustive  search,  however,  has  been  made 
since  the  latter  note.  G.  H.  P. 
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N.  E.  632;  Totten  k  H.  Iron  &  Steel  Foun- 
dry Co.  V.  Muncie  Nail  Co.  148  Ind.  372, 
47  N.  E.  703;  Union  Nat  Sav.  &  L.  Asso. 
V.  Helberg,  ]52  Ind.  139,  51  N.  E.  916; 
Duckwall  V.  Jones,  156  Ind.  682,  58  N.  E. 
1056,  60  N.  E.  797;  Bird  v.  St.  John's  Epis- 
copal Church,  154  Ind.  138,  56  N.  E.  129; 
Sulzer-Vogt  Mach.  Co.  v.  Rushville  Water 
Co.  160  Ind.  202,  65  N.  E.  583:  Lengelsen 
V.  McGregor,  162  Ind.  258,  67  N.  E.  524, 
•  70  N.  E.  248;  Adamson  v.  Shaner,  3  Ind. 
App.  448,  29  N.  E.  944;  Kulp  v.  Chamber- 
lain, 4  Ind.  App.  560,  31  N.  E.  376;  Brig- 
ham  V.  Dewald,  7  Ind.  App.  116,  34  N.  E. 
498;  Vorhees  v.  Beckwell,  10  Ind.  App.  224, 
37  N.  E.  811;  Alexandria  Bldg.  Co.  v.  Mc- 
Hugh,  12  Ind.  App.  282,  39  N.  E.  877; 
Reichert  v.  Krass,  13  Ind.^  App.  348,  40  N. 
E.  706,  41  N.  E.  835;  Bratton  v.  Ralph,  14 
Ind.  App.  153,  42  N.  E.  644;  Conlee  v. 
Clark,  14  Ind.  App.  205,  56  Am.  St.  Rep. 
298,  42  N.  E.  762;  Davis  &  R.  Bldg.  & 
Mfg.  Co.  V.  Vice,  15  Ind.  App.  117,  43  N.  E. 
889;  Rhodes  v.  Webb-Jameson  Co.  19  Ind. 
App.  195,  49  N.  E.  283;  Patton  v.  Matter, 

21  Ind.  App.  277,  62  N.  E.  173;  Montpelier 
Light  &  Water  Co.  v.  Stephenson,  22  Ind. 
App.  175,  53  N.  E.  444;   TaggarC  v.  Kem, 

22  Ind.  App.  271,  53  N.  E.  651 ;  McFarlane 
V.  Foley,  27  Ind.  App.  484,  87  Am.  St.  Rep. 
264,  60  N.  E.  357 ;  Roberts  v.  Koss,  32  Ind. 
App.  510,  70  N.  E.  185;  George  B.  Swift 
Co.  V.  Dolle,  39  Ind.  App.  653,  80  N.  E. 
678;  Whitcomb  v.  Roll,  40  Ind.  App.  119, 
81  N.  E.  106;  Stephens  v.  Duffy,  41  Ind. 
App.  385,  81  N.  E.  1154,  83  N.  E.  268; 
Boach  V.  Huntsman,  42  Ind.  App.  205,  85 
N.  E.  523. 

Messrs.  Baker  &  Daniels,  Addison  C. 
Harris,  Henry  Hammer,  and  Whitcomb, 
Dowden,  &  Stont  for  appellees. 


Morris,  J.,  delivered  the  opinion  of  the 
court : 

Cause  21,854  in  this  court,  entitled  Moore- 
Mansfield  Construction  Co.  v.  George  A. 
Buskirk  et  al.,  was  heretofore  ordered  con- 
solidated with  cause  No.  21,823,  entitled  as 
above.  ITie  principal  questions  for  determi- 
nation are  the  same  in  each  case. 

The  pleadings  show  that  appellee  Indian- 
apolis, New  Castle,  &  Toledo  Railway  Com- 
pany was  incorporated  under  the  Indiana 
laws  in  190.1,  and  at  the  same  time  appellee 
New  Castle,  Indianapolis  Construction  Com- 
pany was  organized  under  the  laws  of  this 
state.  The  same  persons  constituted  the 
officers,  directors,  and  stockliolders  in  each 
corporation.  Shortly  thereafter,  a  contract 
was  executed  by  the  two  companies  for  the 
building  and  construction,  by  the  construc- 
tion company,  of  a  new  electric  railway  line 
from  Indianapolis  to  New  Castle,  Indiana. 
44  L.R.A.(N.S.) 


Afterward  appellee  construction  company, 
with  the  consent  and  procurement  of  the 
railroad  company  and  its  incorporators, 
entered  into  a  contract  in  writing  with  the 
Electrical  Installation  Company,  for  per- 
forming certain  work  and  furnishing  certain 
materials  in  the  construction  of  the  rail- 
road. Afterwards,  on  November  21,  1906, 
the  installation  company,  with  the  knowl- 
edge and  consent,  and  upon  the  procurement, 
and  for  the  benefit,  of  the  railway  company, 
the  construction  company,  and  the  incorpo- 
rators thereof,  entered  into  a  written  con- 
tract with  appellant  Moore-Mansfield  Con- 
struction Company  (hereafter  termed  the 
Moore  company)  for  the  performance,  by 
the  latter,  of  the  labor,  and  the  furnishing 
of  materials,  for  the  construction  of  the 
bridges  of  the  new  railway  line.  The  Moore 
company  immediately  entered  on  the  per- 
formance of  the  work,  pursuant  to  the  con- 
tract, and  finished  the  same  on  November 
28,  1907.  On  November  29,  1907,  it  filed, 
in  the  proper  offices,  notices  of  its  intention 
to  hold  a  mechanics'  lien  on  the  railway 
property.  On  November  6,  1907,  on  the  com- 
plaint of  said  installation  company,  appellee 
Union  Trust  Company  was  appointed  re- 
ceiver of  the  property  and  assets  of  the  rail- 
way company  by  the  superior  court  of  Mar- 
ion county,  and  since  that  time  has  been  in 
possession  of  said  property  as  receiver,  and 
managing  the  trust,  under  the  order  of  the 
superior  court,  room  3.  On  July  14,  1908, 
appellant  Moore  company  filed  its  petition 
in  superior  court,  room  No^  3,  for  leave  to 
bring  suit  against  said  receiver  and  others 
to  enforce  its  alleged  mechanics*  lien.  The 
petition  was  granted,  and  thereafter,  pur- 
suant to  leave  granted,  on  November  28, 
1908,  the  Moore  company  filed  its  complaint 
in  superior  court,  room  1,  to  enforce  its  lien. 
In  this  complaint  the  receiver,  the  railway 
company,  the  incorporators  thereof,  the 
construction  company,  the  installation 
company,  and  Frederick  L.  Eldridge, 
and  the  Knickerbocker  Trust  Company, 
mortgage  trustees,  were  made  defend- 
ants. While  the  suit  was  pending  in  the 
superior  court,  Eldridge  and  the  Knicker- 
bocker Trust  Company  resigned  as  mort- 
gage trustees,  and  were  succeeded  as  such 
by  appellees  George  A.  Buskirk  and  Louis 
F.  Smith,  citizens  and  residents  of  Indiana. 
Thereupon  Buskirk  and  Smith  were,  by 
order  of  the  lower  court,  substituted  as 
defendants  for  their  predecessors,  who  had 
resigned. 

It  is  alleged  that  there  is  due  plaintiff 
Moore  company,  for  labor  performed  and 
materials  furnisliod  under  the  contract,  the 
sum  of  $20,000;  that  it  holds  a  lien  therefor 
on  the  railway  property;  that  defendants 
52 
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are  asserting  liens  thereon;  but  that  in  fact 
such  liens  are  junior  to  that  of  plaintiff's. 
There  is  a  prayer  for  the  foreclosure  of  the 
lien  and  the  sale  of  the  railway  property^ 
by  the  sheriff  or  receiver,  to  satisfy  the 
some.  Demurrers  to  the  complaint  for  in- 
sufficient facts  were  filed  by  defendants,  and 
each  demurrer  was  sustained.  The  plaintiff 
declined  to  plead  further,  and  judgment  was 
rendered  for  the  defendants.  The  errors  as- 
signed here  are  the  rulings  on  the  various 
demurrers. 

The  trial  court  filed  a  written  opinion 
when  it  sustained  the  demurrers,  and  this 
opinion  is  incorporated  in  the  record.  It 
shows  that  the  demurrers  were  sustained 
because  appellant  Moore  company  was  a 
contractor,  and  for  that  reason,  in  the  opin- 
ion of  the  trial  court,  not  entitled  to  a  lien. 
While  the  case  was  pending,  and  before  the 
court's  ruling,  the  opinion  in  the  Indianapo- 
lis Northern  Traction  Co.  v.  Brennan,  174 
Ind.  1,  30  L.R.A.(N.S.)  85,  87  N.  E.  215^ 
90  N.  E.  65,  68,  91  N.  E.  503,  was  handed 
down,  and  the  trial  court  based  its  ruling 
on  the  doctrine  announced  in  that  case. 
This  question  will  be  considered  later  in 
connection  with  the  same  proposition  urged 
by  appellants  Pulse  and  Porter.  Appellees 
Buskirk  and  Smith  urge  the  point  that, 
while  the  complaint  was  filed  within  the 
year,  appellant  Moore  company  did  not 
commence  the  action  against  the  mortgage 
trustees  within  that  time,  and  consequently 
no  cause  of  action  is  stated  against  them. 

This  contention  is  met  by  appellant  Moore 
company  with  the  proposition:  (1)  That, 
becaiise  the  only  demurrer  filed  by  the  mort- 
gage trustees  was  a  joint  one  by  them  and 
other  defendants,  no  question  is  presented 
in  favor  of  the  trustees,  unless  the  demur- 
rer is  well  taken  as  to  all  parties  joining 
in  the  demurrer.  We  think  appellant  is  cor- 
rect on  this  proposition.  Armstrong  v. 
Dunn,  143  Ind.  433,  41  N.  E.  640;  Miller 
V.  Rapp,  135  Ind.  614,  34  N.  E.  981,  35  N. 
E.  693.  It  is  not  contended  that  the  demur- 
rer is  well  taken  on  this  question,  in  favor 
of  the  other  defendants  joining  in  the  de- 
murrer. 

In  ordinary  cases,  an  action  is  not  com- 
menced until  a  complaint  shall  have  been 
filed  and  a  summons  issued  and  placed  in  the 
proper  officer's  hands  for  service.  How- 
ever, in  Carriger  v.  Mackey,  15  Ind.  App. 
392,  44  N.  E.  266,  it  was  held  that  if  the 
complaint  in  a  mechanics'  lien  case  "shall 
be  filed"  in  one  year  from  the  time  of  re- 
ceiving the  notice,  for  record  in  the  re- 
corder's office,  the  same  is  sufficient.  § 
8299,  Burns's  Anno.  Stat.  1908.  We  do 
not  feel  inclined  to  overrule  Carriger  v. 
Mackev,  supra. 
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The  aforementioned  installation  company 
sublet  to  the  AUis-Chalmers  Company  the 
construction  of  substations  and  power 
houses  for  the  railroad,  and  thereafter  the 
same  was  sublet  by  said  company  to  ap- 
pellants Pulse  and  Porter  (cause  No.  21,- 
854)  by  written  contract.  Thereafter,  with 
the  consent  and  knowledge  of  all  parties. 
Pulse  and  Porter  furnished  all  the  labor 
and  materials  in  the  construction  of  cer- 
tain substations  and  other  buildings  n  , 
Hancock  and  Marion  counties,  and  filed  in 
the  proper  offices  of  said  counties  notices 
of  their  intention  to  hold  a  mechanics'  lien 
on  the  railway  property.  These  notices 
were  filed  in  December,  1907,  and  January, 
1908. 

Within  one  year  after  the  filing  of  the 
lien  notices,  actions  to  foreclose  the  liens, 
alleged  to  amount  to  many  thousands  of 
dollars,  were  filed  in  the  siiperior  court  of 
Marion  county,  room  3,  and  these  actions 
were  pending  there  on  October  22,  1910, 
when  Buskirk  and  Smith,  mortgage  trus- 
tees, filed  in  the  same  court  a  complaint 
to  foreclose  a  mortgage  on  the  railway 
property,  given  to  secure  the  payment  of 
4,500  bonds  of  $1,000  each,  and  dated  July 
1,  1905.  The  complaint  alleges  that  the 
mortgage  indebtedness  is  a  first  lien  on 
the  railway  property,  and  prays  for  a  de- 
cree of  foreclosure  and  sale  of  the  railroad 
property.  To  this  complaint  the  appellants 
Moore  company.  Pulse,  and  Porter,  and  a 
great  number  of  others,  were  made  defend- 
ants. Appellants  Pulse  and  Porter  filed 
a  cross  complaint  against  the  plaintiffs, 
mortgage  trustees,  alleging  the  before-recited 
facts  relative  to  their  contract,  the  per- 
formance of  work,  filing  of  notices  of  lien, 
and  actions  to  foreclose.  It  further  alleges 
that  when  the  mortgage  was  executed,  no 
part  of  the  railroad  had  been  constructed, 
and  the  railway  company  owned  nothing 
but  a  right  of  way ;  that  the  mortgage  bonds 
were  sold  for  the  express  purpose  of  raising 
money  with  which  to  pay  for  the  construc- 
tion and  equipment  of  the  road,  which  fact 
was  well  known  to  all  the  bondholders; 
that  said  bondholders  also  knew'  that,  when 
the  mortgage  was  executed,  it  was  the  in- 
tention of  the  railway  company  to  employ 
various  persons  to  perform  labor  and  fur- 
nish material  under  contract  for  the  con- 
struction of  the  road,  including  substations 
and  other  buildings;  that  the  cross  com- 
plainants are  entitled  to  a  lien  on  the 
property  wOiich  is  superior  to  that  of  the 
mortgage:  and  they  ask  judgment  for  $15,- 
000  and  the  foreclosure  of  their  liens.  The 
lien  notices  were  filed  with  the  cross  com- 
plaint and  made  a  part  thereof.  A  demur- 
rer for  want  of  facts  was  filed  by  plaintiffs 
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to  this  cross  complaint  and  was  sustained. 
This  ruling  is  assigned  as  crrer.  As  it 
presents  the  question  of  the  right  of  a  sub- 
contractor to  acquire  a  mechanics'  lien,  this 
ruling  will  be  later  considered. 

To  tbe  complaint  of  Buskirk  and  Smith, 
mortgage  trustees  (filed  October,  1910), 
the  Moore  company  filed  (February  1,  1911) 
its  plea  in  abatement  of  a  prior  action 
pending  between  the  same  parties.  This 
plea  avers  the  facts  heretofore  noted  relat- 
ing to  the  Moore  company  suit  against  the 
mortgage  trustees  et  al.,  filed  in  November, 
1908,  in  superior  court  of  Marion  county, 
room  1.  This  plea  is  very  long,  and  it  is 
unnecessary  to  set  out  its  details.  It  alleges 
the  pendency  of  the  suit  by  the  ^Moore  com- 
pany against  the  mortgage  trustees,  filed 
in  1908,  which,  it  is  alleged,  is  for  the  same 
cause  of  action.  The  cause  of  action  is  set 
out  in  detail.  The  mortgage  trustees  filed 
a  demurrer  to  this  plea  in  abatement,  which 
the  court  sustained,  and  this  ruling  is  as- 
signed as  error. 

L'nder  the  particular  facts  alleged  in  this 
plea,  we  think  the  ruling  of  the  trial  court 
was  erroneous.  The  causes  of  action  in  the 
two  cases  are  clearly  identical,  and  so 
with  respect  to  the  relief  obtainable.  Car- 
penter V.  Talbot  (C.  C.)  33  Fed.  537;  Pull- 
man V.  Alley,  53  N.  Y.  637.  The  principal 
question  here  arises  from  the  fact  that  the 
parties  are  reversed;  the  Moore  company 
being  plaintiff  in  the  prior  action,  and  de- 
fendant in  the  latter. 

It  is  the  general  rule  that  the  plaintiff  in 
both  suits  must  be  the  same  person.  1  Cyc. 
34;  Pierce  v.  Feagans  (CO.)  39  Fed.  .387; 
Monroe  v.  Rcid,  46  Neb.  316,  64  N.  W.  983; 
1  Enc.  PI.  &  Pr.  768;  3  Am.  &  Eng.  Enc. 
Law  &  Pr.  1217.  To  this  rule,  however, 
there  are  exceptions.  Donatelli  v.  Casciola, 
215  Pa.  21,  64  Atl.  310;  Tacoma  v.  Commer- 
cial Electric  Light  &  P.  Co.  15  Wasli.  615, 
46  Pac.  1043;  Troy  Fertilizer  Co.  v.  Prest- 
wood,  116  Ala.  119,  22  So.  262;  Ward  v. 
Gore,  37  How.  Pr.  119;  De  La  Vergne  Mach. 
Co.  V.  New  York  &  B.  Brewing  Co.  125  App. 
Div.  649,  110  N.  Y.  Supp.  24. 

The  proceedings  here  were  in  rem.  The 
property  was  all  in  the  custody  of  the  re- 
ceiver appointed  by  the  superior  court,  room 
3.  Leave  had  been  granted  by  that  court 
to  the  Moore  company  to  bring  suit  against 
the  receiver  and  others,  in  division  or  room 
1  of  that  court.  The  mortgage  trustees, 
Buskirk  and  Smith,  as  well  a^  the  receiver, 
were  defendants.  To  that  action  all  lien 
holders  were  proper  parties.  Where  sev- 
eral actions  are  brought  by  mechanics'  lien 
claimants,  the  same  may  be  ordered  con- 
solidated.    §  8300,  Burns's  Anno.  Stnt.  1908. 

The  mortga^  trustees  could  have  secured 
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all  the  relief  in  the  first  action  obtainable 
in  the  second.  The  fact  that  in  the  second 
action  certain  alleged  lien  claimants  were 
made  defendants  that  were  not  in  the  prior 
one  ouglit  not  to  require  a  different  rule. 
Such  parties,  by  appropriate  cross  complaint, 
might  have  been  made  parties  to  the  first 
action.  Complete  relief  could  not  be  ob- 
tained except  in  an  action  where  all  lien 
holders  were  parties.  It  is  possible  that 
judges  of  different  divisions  (or  rooms)  of 
the  same  court  might  entertain  different 
views  of  the  law,  and  render  judgments  in 
direct  conflict.  No  unnecessary  expense  or 
burdens  should  be  imposed  on  the  adminis- 
tration of  an  insolvent  corporation  in  the 
hands  of  a  receiver.  At  the  best,  creditors 
are  apt  to  suffer.  There  is  no  sufficient 
reason  why  the  receiver  should  be  required 
to  appear  in  both  these  actions,  and  sub- 
ject the  trust  to  the  increased  expense  occa- 
sioned by  two  suits,  where  one  sufficed. 
By  timely  plea,  the  Moore  company  sought, 
in  so  far  as  it  was  concerned,  to  abate  the 
action;  and  we  think  the  court  erred  in 
sustaining  the  demurrer  to  its  plea.  Reh- 
man  v.  New  Albany  Belt  &  Terminal  R.  Co. 
8  Ind.  App.  200,  35  N.  E.  292.  In  the 
same  case  (appeal  No.  21,864  in  this  court) 
the  Moore  company  filed  a  plea  in  bar  to 
the  cause  of  action  alleged  by  the  mortgage 
trustees.  A  demurrer  was  sustained  to 
this  plea,  and  that  ruling  is  here  assigned 
as  error.  This  plea  proceeds  on  the  theory 
that  the  mortgage  sued  on  was  invalid,  be- 
cause executed,  as  alleged,  in  violation  of 
§  1  of  the  act  of  March  29,  1879  (Laws 
1879,  chap.  114;  §  4031,  Burns's  Anno. 
Stat.  1908).  Appellees  assert  this  statute 
is  unconstitutional.  In  view  of  the  con- 
clusion reached  in  this  opinion,  we  do  not 
deem  it  necessary  to  decide  the  question 
presented,  and  it  is  not  considered.  Ajv 
pellees  Buskirk  and  Smith  filed  a  motion 
to  dismiss  the  appeal  in  cause  numbered 
21,854.     This  motion  is  overruled. 

Appellants  Moore  company  and  Pulse  and 
Porter  contend  that  the  right  existed  in 
favor  of  contractors  and  subcontractors  to 
enforce  a  mechanics'  lien;  that  the  opinion 
of  this  court  in  Indianapolis  Northern  Trac- 
tion Co.  V.  Brennan  (1909)  174  Ind.  1,  30 
L.R.A.(N.S.)  85,  87  N.  E.  215,  90  N.  E.  65, 
68,  91  N.  E.  503,  and  cases  following  it, 
holding  that  contractors,  subcontractors,  and 
corporations  performing  labor  and  furnish- 
ing materials  pursuant  to  contracts  are 
not  entitled  to  a  lien,  are  erroneous  and 
should  be  overruled.  Following  the  doc- 
trine of  the  Brennan  Case  are  Fleming  v. 
Greener,  17.^  Ind.  260,  140  Am.  St.  Rep. 
254,  87  N.  E.  719.  90  N.  K.  72,  21  Ann.  Cas. 
959;    Cleveland,   C.   C.  &  St.  L.   H,   Co,  y. 
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De  Frees,  173  Iiid.  717,  87  N.  E.  722;  Ward 
V.  Yarnelle,  173  Ind.  535,  91  N.  E.  7;  Korbly 
V.  Loomis,  172  Ind.  352,  139  Am.  St.  Rep. 
379,  88  N.  E.  698,  19  Ann.  Gas.  904. 

It  is  further  contended  by  appellants  that, 
if  the  court  shall  adliere  to  the  doctrine  de- 
clared in  the  Brennan  Case,  the  same  is  not 
binding  on  appellants,  whose  causes  of  ac- 
tion accrued  before  that  decision,  by  reason 
of  article  1,  §  10,  of  the  Federal  Constitu- 
tion, which  provides  that  "no  state  shall 
.  .  .  pass  any  .  .  .  law  impairing 
the  obligation  of  contracts.**  It  is  con- 
tended that  during  the  period  extending 
from  November,  1843,  term  of  this  court 
when  the  ca«e  of  McKinney  v.  Springer, 
6  Blackf.  611,  was  decided,  to  February 
18,  1909,  when  the  opinion  in  the  Brennan 
Case  was  handed  down,  this  court,  in  re- 
peated decisions,  held  that  contractors  and 
subcontractors,  equally  with  day  laborers 
and  material  merchants,  were  entitled  to 
liens,  under  our  mechanics'  lien  laws,  and 
that  those  settled  decisions  of  a  state  court, 
determining  the  construction  of  a  state  Con- 
sttitution  or  statute,  are  protected  and  pre- 
served, equally  with  state  statutes,  by  the 
provision  of  the  Federal  Constitution 
against  the  impairment  of  the  obligations 
of  contracts.  In  respect  to  this  proposition, 
it  is  asserted  by  counsel  for  appellees, 
among  other  things,  that  in  no  one  of  the 
numerous  cases  decided  by  this  court,  where- 
in liens  were  enforced  in  favor  of  contractors 
and  subcontractors,  was  the  specific  question 
decided  in  the  Brennan  Case  ever  presented, 
and  consequently  the  latter  case  did  not  de- 
clare any  rule  in  conflict  with  former  deci- 
sions within  the  inhibition  of  the  Federal 
Constitution. 

Appellants  Pulse  and  Porter  mal^e  cer- 
tain claims  with  reference  to  their  appeal 
not  involved  in  that  of  the  Moore  company; 
but  in  view  of  the  conclusion  we  have 
reached,  it  is  unnecessary  to  consider  such 
claims. 

.  In  the  Brennan  Case,  supra,  appellees 
Brennan  and  another  had  entered  into  a 
contract  with  the  Indianapolis  Northern 
Traction  Company  to  perform  labor  and  fur- 
nish materials  in  the  overhead  construction 
of  appellant's  railroad,  and  the  lower  court 
had  decreed  a  lien  in  their  favor  on  the 
railroad  property,  under  the  mechanics' 
lien  act  of  1883  (amended  in  1889),  en- 
titled, "An  Act  Concerning  Liens  of  Me- 
chanics, Laborers,  and  Materialmen."  Acts 
1883,  p.  140;  Acts  1889,  p.  257;  Burns's 
Anno.  Stat.  1908,  §§  8295  et  seq.  In  that 
case  it  was  contended  by  appellant  (174 
Ind.  14,  30  L.R.A.(N.S.)  85,  87  N.  E.  215, 
90  N.  E.  65,  68,  91  N.  E.  503)  that  §  12  of 
the  act,  in  so  far  as  it  attempts  to  confer 
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on  contractors  who  do  not  personally  (ital- 
ics throughout  this  opinion  ours)-  perform 
labor  a  lien  therefor  on  railway  property, 
is,  under  §  19,  art.  4,  of  the  Constitution 
of  Indiana,  void,  because  contractors  cannot 
be  embraced  within  the  title  of  the  enact- 
ment. Section  12  of  the  act  of  1883,  as 
amended  in  1889,  in  express  terms,  pur- 
ports to  confer  liens  on  railway  property  in 
favor  of  contractors  and  subcontractors 
performing  labor  and  furnishing  materials 
in  the  construction  or  repair  of  railroads. 
§  8305,  Burns's  Anno.   Stat.  1908. 

It  wa^  held  by  this  court  in  the  Brennan 
Case,  174  Ind.  22,  30  L.R.A.(N.S.)  85,  87 
N.  E,  222,  that  the  term  "laborers,"  used 
in  the  title  of  the  act  of  1883,  cannot  be 
construed  to  apply  to  a  class  of  persons 
known  as  "contractors,"  and  was  not  so 
intended  by  the  legislature;  that  Uy  con- 
strue the  term  so  as  to  include  contractors 
would,  to  that  extent,  render  it  violative  of  4- 
article  4,  §  19,  of  our  Constitution.  In  sup- 
port of  its  ruling  that  the  term  "laborer," 
as  used  in  the  title,  was  intended  only  to 
apply  to  persons  personally  performing  man- 
ual labor,  the  court  cites  (174  Ind.  19), 
Jones,  Liens,  2d  ed.  §  1630,  Century  Dic- 
tionary definition  of  "laborer,"  and  a  num- 
ber of  decisions  of  courts  of  this  and  other 
states.  On  petition  for  rehearing  (174  Ind. 
49,  30  L.R.A.(N.S.)  105,  90  N.  E.  68)  the 
additional  authority  of  Phillips,  Mechanics' 
Liens,  3d  ed.  §  157,  is  cited.  By  reason  of 
appellants'  contention,  we  have  concluded 
to  again  consider  the  questions  decided, 
and  the  reasons  therefor  stated,  in  the  Bren- 
nan Case. 

The  legislative  intention,  once  ascer- 
tained, must  be  given  effect  if  not  violative 
of  the  Constitution.  Section  19,  art.  4,  of 
our  Constitution  (1851),  contains  the  fol- 
lowing provision:  "Every  act  shall  em- 
brace but  one  subject  and  matters  properly 
connected  therewith,  which  subject  shall  be 
expressed  in  the  title."  No  like  provision 
is  found  in  our  Constitution  of  1816. 

The  purpose  of  §  19,  supra,  was:  (1) 
To  prevent  "log-rolling"  legislation;  (2) 
to  prevent  surprise  or  fraud  in  the  legis- 
lature by  means  of  provisions  in  bills  of 
which  the  titles  give  no  intimation;  and 
(3)  to  apprise  the  people  of  the  subject  of 
legislation  under  consideration.  Cooley, 
Const.  Lim.  7th  ed.  p.  205;  Bright  v.  Mc- 
Cullough,  27  Ind.  223.  There  has  been  a 
general  disposition  to  construe  this  provi- 
sion liberally,  rather  than  to  embarrass  leg- 
islation by  a  construction  whose  strictness 
is  unnecessary  to  the  accomplishment  of  the 
beneficial  purposes  for  which  it  was  adopted. 
Cooley,  Const.  Lim.  7th  ed.  p.  209,  citing 
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a  number  of  Indiana  cases;  Clarke  v.  Darr, 
J  66  Ind.  692,  697,  60  N.  E.  688. 

It  should  be  borne  in  mind  that  §  19 
of  article  4  aims  only  at  titles  narrower 
than  the  enactment.  Tlie  unnecessary 
breadth  of  the  title  is  ordinarily  no  objec- 
tion to  it.  Cooley,  Const.  Lim.  7th  ed. 
p.  206. 

Words  found  in  a  statute  will  be  given 
their  ordinary  meaning,  unless  there  exists 
some  special  reason  for  holding  otherwise. 
The  definition  of  "laborer,"  as  found  in  the 
Century  Dictionary,  p.  3318,  is  as  follows: 
"One  who  labors  or  works  with  body  or 
mind  or  both;  specifically,  one  who  is  en- 
gaged in  some  toilsome  physical  occupation; 
in  a  more  restricted  sense,  one  who  per- 
forms work  which  requires .  little  skill  or 
special  training,  as  distinguished  from  a 
skilled  workman;  in  the  narrowest  sense, 
such  an  unskilled  workman  engaged  in  la- 
bor other  than  that  of  a  domestic  servant, 
particularly  in  husbandry."  It  is  evident 
that  contractors,  building  a  structure  by 
means  of  the  labor  of  others  employed, 
would  be  included  in  the  first  definition 
given  above.  It  is  also  apparent  that  skilled 
laborers  would  not  be  embraced  in  the  last 
definition  given.  Few  words  in  the  English 
language  have  a  greater  variety  of  defini- 
tions than  "labor."  It  may  include  all 
effort,  physical,  intellectual,  and  even  spir- 
itual. 1  Corinthians,  3,  9.  It  is  therefore 
evident  that  the  term  "laborer"  standing 
alone  sufficiently  defines  a  contractor  as  to 
prevent  the  deception  of  legislators  or  the 
public,  within  the  meaning  of  the  constitu- 
tional provision.  Baltimore  &  0.  R.  Co.  v. 
Whiting,  161  Ind.  228,  68  N.  E.  266. 

But  the  term  in  the  title  of  the  act  is 
found  associated  with  "liens  of  mechanics 
.  .  .  and  materialmen."  Therefore,  since 
Indiana  has  had  a  mechanics'  lien  act  since 
1834  (Laws  1834,  chap.  87),  which  included 
within  its  provisions  the  term  "laborer"  and 
its  equivalent,  "person  performing  labor,"  it 
is  evident  that  the  legislators  and  public 
would  commonly  understand  by  the  term 
"laborers"  those  included  in  the  existing  me- 
chanics' lien  statute.  It  therefore  becomes 
important  to  know  what  classes  of  per- 
sons were  commonly  understood,  by  the  pub- 
lic, legislators,  and  courts  of  this  state,  to  be 
comprehended  within  the  term  "laborers,"  as 
found  in  our  several  mechanics'  lien  laws 
previous  to  1883.  Preliminary  to  answering 
this  question,  it  will  be  instructive  to  con- 
sider the  history  of  ^nechanics*  lien  laws, 
and  also  certain  labor  preference  statutes  of 
this  and  other  states. 

The  lien  of  mechanics  and  materialmen 
on  buildings  and  land  is  a  creature  of  stat- 
ute, and  was  unknown  either  at  common  law 
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or  in  equity.  Phillips,  Mechanics'  Liens,  3d 
ed.  §  1.  Such  lien  was  allowed  by  the  civil 
law.  1  Domat's  Civil  Law,  by  Strahan,  §§ 
1741,  1742.  In  France,  by  the  Code  Napo- 
leon, masons,  architects,  contractors,  and 
others  employed  in  building  houses,  etc., 
were  accorded  liens.  Code  Napoleon,  Priv- 
ileges &  Mortgages,  §  2,  art.  2103.  The 
origin  of  such  laws  in  America  arose  from 
the  desire  to  establish  and  improve,  as 
readily  as  possible,  the  city  of  Washington. 
In  1791,  at  a  meeting  of  the  commissioners 
appointed  for  such  purpose,  both  Thomas 
Jefi'erson  and  James  Madison  were  present, 
and  a  memorial  was  adopted  urging  the 
general  assembly  of  Maryland  to  pass  an  act 
securing  to  master  builders  a  lien  on  houses 
erected  and  land  occupied.  The  requested 
law  was  enacted  December  19,  1791. 

In  his  valual)le  treatise  on  Mechanics' 
Liens,  Phillips  says  in  §  7:  "The  next 
statute  on  the  subject  was  passed  by  .  .  . 
Pennsylvania  in  the  year  1803.  These  stat- 
utes, while  they  contained  the  germ  of  all 
subsequent  legislation  on  the  subject,  are 
imperfect  and  meager  in  comparison  with 
the  state  of  the  law  at  the  present  time. 
[1893]  The  whole  subject  has  been  one  of 
gradual  growth,  extending  from  imperfect 
and  limited  enactments,  embarrassed  by  ad- 
verse deoisionSf  to  be  the  settled  policy  of  all 
the  states,  and  of  unquestioned  importance. 
The  experiment  was  at  first  confined  to 
towns  and  cities,  but  has  by  degrees,  as  its 
necessity  and  justice  became  apparent,  ex- 
tended itself,  in  a  majority  of  the  states,  to 
agricultural  districts.  The  lien  was  de- 
signed in  its  inception,  for  the  most  part,  to 
secure  only  the  principal  contractor,  until 
the  frauds  perpetrated  upon  subcontractors 
and  workmen  gave  rise  to  amendments  for 
their  proper  protection."  Under  the  title, 
"Persons  entitled  to  lien,"  the  same  author 
says,  in  §  36:  "Although  it  is  declared  in 
some  adjudications  that  the  mechanics'  lien 
is  given  to  secure  an  industrious  and  meri- 
torious class,  yet,  on  examination,  it  will  be 
found  that  the  privilege  is  conferred  with 
reference  more  to  the  character  of  the  work 
done  tJian  to  the  persons  who  perform  it. 
Unless  there  is  some  specific  designation  of 
a  class  as  peculiarly  entitled  to  its  provi- 
sions, the  law  will  include  in  its  privileges 
all  citizens  bestowing  their  labor  or  furnisli- 
ing  their  materials."  In  the  following  sec- 
tion (36),  under  the  same  title,  the  author 
says :  "Fortunately  the  system  is  gradually 
assuming  perfection;  and  all  those  who  are 
most  entitled  to  the  exercise  of  its  beneficial 
provisions,  compatible  with  the  ownership 
of  property  and  the  paramount  rights  of  the 
public,  have  been  generally  included  within 
its  principles.  Eact  state  has  so  guarded 
the  remedy  as  to  prevent,  in  a  greater  or  less 
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degree,  the  evils  that  would  necessarily  at- 
tend the  indiscriminate  multiplication  of 
liens  on  real  estate.  The  contractor-  seems 
to  be  universally  secured  by  the  lien.  In 
most  of  the  states,  the  subcontractor  and 
nmterialman  have  either  a  lien  given  them 
directly  on  the  land  and  building  to  secure 
them  whatever  may  be  due  for  their  work 
and  materials,  or,  as  in  the  majority  of 
laws,  a  right  to  notify  the  owner  of  their 
unpaid  claim  for  work  or  materials,  with  a 
right  of  lien  against  the  property  for  any 
unpaid  balance  which,  at  the  service  of  the 
notice,  may  be  in  his  hands  and  due  to  the 
contractor,  or  else  simply  a  right  of  action 
without  the  lien,  against  the  owner  for  such 
unpaid  balance.  These  same  provisions  are 
extended  in  some  states  to  the  workman,  but 
generally  the  day  laborer  or  journeyman  has 
no  such  privilege ;  yet  the  more  recent  legis- 
lation tends  to  securing  his  claim.''  In  §  40 
the  same  author  says:  "The  party  most 
generally  secured  is  the  contractor." 

In  Winder  v.  Caldwell,  14  How.  434,  14 
L.  ed.  487,  it  was  held,  under  an  act  of  Con- 
gress entitled  to  secure  to  "Mechanics  and 
Others  Payment  for  Labor  Done  and  Ma- 
terials Found,"  that  the  same  applied  only 
to  those  whose  personal  labor  has  been  in- 
corporated into  the  building,  and  not  to  the 
contractors  who  employed  them.  Similar 
oarly  decisions  were  made  by  Pennsylvania 
courts  relating  to  statutes  of  like  phraseol- 
ogy. Jones  V.  Shawhan,  4  Watts  &  S.  257*; 
Hoatz  V.  Patterson,  6  Watts  &  S.  538.  Re- 
garding those  earlier  decisions,  Phillips 
says  (§  42,  3d  ed.) :  "The  foregoing  deci- 
sions have  been  given  to  show  the  construc- 
tion of  the  particular  phraseology  employed. 
It  was  found  necessary  both  by  Congress 
and  the  legislature  of  Pennsylvania  to  amend 
their  legislation.  The  former  did  so  by 
passing  an  act  taking  away  the  lien  from 
the  laborer  and  materialman  and  extending 
it  to  the  contractor;  the  latter  by  including 
the  contractor  in  the  same  provisions  as 
the  others."  Act  of  Congress  Feb.  2,  1859, 
chap.  17,  11  Stat,  at  L.  376;  Pa.  Act  June 
16,  1836   (P.  L.  695). 

In  Friedlander  v.  Taintor  (1905)  14  N.  D. 
393,  116  Am.  St.  Rep.  697,  104  N.  W.  527,  9 
Ann.  Cas.  96,  the  question  involved  the 
right  of  the  architect  to  assert  a  mechanics' 
lien  for  furnishing  plans  and  superintend- 
ing the  construction  of  a  building,  under  a 
statute  providing  that  "any  person  who 
shall  perform  any  labor  upon  .  .  .  any 
building  or  other  structure  upon  land, 
.  under  a  contract  with  the  owner 
of  such  land,  .  .  .  shall  .  .  .  have  for 
his  labor  done  ...  a  lien  upon  such 
building."  It  was  urged  that  the  term 
"labor"  did  not  include  services  of  an  archi- 
tect. The  court  in  its  opinion  says:  "This 
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question  is  not  a  new  one  to  the  courts, 
and  it  has  been  held  with  great  unanimity 
that  where  the  architect  not  only  draws  the 
plans,  but  superintends  the  construction,  he 
is  entitled  to  a  lien;  and  this  under  statutes 
which  merely  give  a  lien  in  general  terms 
for  work  and  labor  furnished  in  the  erection 
of  a  building."  A  number  of  cases  and  text- 
book authorities  are  cited,  including  Boisot 
and  Phillips  on  Mechanics'  Liens.  Continu- 
ing, the  court  says :  "The  Alabama  statute 
uses  the  same  language,  and  the  court  in 
Hughes  V.  Torgerson,  96  Ala.  346,  16  L.R.A. 
600,  38  Am.  St.  Rep.  105,  11  So.  209,  sus- 
tained the  lien  of  a  supervising  architect: 
*Are  such  services  by  an  architect  "work  or 
labor  upon  ...  a  building  or  improve- 
ment  on  land,",  within  the  meaning  of  the 
statute?  Code,  §  3018.  It  is  plain  that  a 
contractor  for  the  construction  of  the  build- 
ing is  within  the  protection  of  the  statute.' " 
The  mechanics'  lien  laws  of  America,  in 
general,  reveal  the  underlying  motive  of 
justice  and  equity  in  dedicating,  primarily, 
biiildings  and  the  land  on  which  they  are 
erected  to  the  payment  of  the  labor  and  ma- 
terials incorporated,  and  which  have  given 
to  them  an  increased  value.  The  purpose  is 
to  promote  justice  and  honesty,  and  to  pre- 
vent the  inequity  of  an  owner  enjoying  the 
fruits  of  the  labor  and  materials  furnished 
by  others,  without  recompense.  Stryker  v. 
Cassidy,  76  N.  Y.  60,  32  Am.  Rep.  262; 
Phillips,  Mechanics'  Liens,  2d.  ed.  §§  9,  10, 
35.  The  lien  is  sui  generis,  and  bears  no 
analogy  to  the  artisan's  lien  on  a  chattel 
for  the  repair  thereof.  It  bears  little  an- 
alogy to  the  modern  statutory  liens  on  the 
master's  property,  intended  to  secure  the 
payment  of  wages  of  a  class  of  employees 
of  manufacturers  and  others  commonly 
designated  as  laborers  and  servants.  An- 
derson Driving  Park  Asso.  v.  Thompson,  18 
Ind.  App.  458,  48  N.  E.  259;  Stryker  v. 
Cassidy,  76  N.  Y.  50,  32  Am.  Rep.  262; 
Tod  v.  Kentucky  Union  R.  Co.  18  L.R.A. 
305,  3  C.  C.  A.  60,  6  U.  S.  App.  186,  52  Fed. 
241;  Phillips,  Mechanics'  Liens,  2d  ed,  §§ 
10,  11.  It  is  evident  that  among  the  mo- 
tives for  the  enactment  of  such  master  and 
servant  statutes  is  that  of  humanity  or 
charity  for  a  class  of  persons  poorly  equip- 
ped for  timely  discovery  of  the  employer's 
approaching  insolvency,  and  illy  able  to 
endure  the  loss  of  wages.  Such  motive  is 
generally  not  apparent  in  the  enactment  of 
mechanics'  lien  laws,  although  it  may  have 
existed  in  enacting  the  latter  part  of  §  1 
of  our  mechanics'  lien  law  of  1883,  as 
amended  in  1889.  Acts  1883,  p.  140;  §  8295, 
Burns's  Anno.  Stat.  1908.  The  cases  of 
Aikin  v.  Wasson,  24  N.  Y.  482;  Wakefield  v. 
Fargo,  90  X.  Y.  213,  discussed  in  the  Bren- 
nan  Case,  174  Ind.  19,  20,  30  L.R,A.(N.S.) 
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85,  87  N.  E.  215,  90  N.  E.  65,  68,  91  N.  E. 
603,  arose  under  a  statute  of  New  York 
making  stockholders  of  corporations  liable 
for  debts  that  may  be  due  the  corporation's 
"laborers,  servants,  and  apprentices."  In 
the  first  case  it  was  held  that  a  contractor 
for  constructing  a  portion  of  a  railway,  and 
in  the  latter  that  a  bookkeeper  and  general 
manager  of  a  manufacturing  company,  was 
not  included  in  the  term  "laborers,"  as 
found  in  the  statute.  In  the  case  of  Stryker 
y.  Cassidy,  supra,  the  plaintiff  was  an  arch- 
itect claiming  a  lien  under  the  mechanics' 
lien  act  of  New  York  (similar  to  ours),  giv- 
ing a  lien  in  favor  of  any  person  who  shall 
perform  any  labor  or  furnish  any  materials 
in  building,  etc. 

It  was  contended  by  defendant  that  the 
restricted  definition  of  "laborers,"  as  ap- 
plying only  to  manual  labor  personally  per- 
formed, given  to  the  term  by  the  court  of 
appeals  in  Aikin  v.  Wasson,  supra,  and  cases 
following  it,  was  likewise  applicable  to  per- 
sons /^performing  labor"  under  the  me- 
chanics' lien  act.  This  contention  prevailed 
in  the  intermediate  appellate  court.  *  10 
Hun,  18.  On  appeal  to  the  court  of  appeals, 
the  cause  was  reversed,  and  in  the  opinion 
it  is  said  by  the  latter  court:  "The  act  au- 
thorizes a  lien  to  be  created  in  favor  of  'any 
person  who  shall  perform  any  labor  or  fur- 
nish any  materials  in  building,  altering,  or 
repairing  any  house,  etc.,  by  virtue  of  any 
contract  with  the  owner,*  etc.  This  lan- 
guage is  general  and  comprehensive,  and  its 
natural  and  plain  import  includes  all  per- 
sons who  perform  labor  in  the  construction 
and  reparation  of  a  building,  irrespective  of 
the  grade  of  employment  or  the  particular 
kind  of  service.  The  architect  who  super- 
intends the  construction  of  a  building  per- 
forms labor  as  truly  as  the  carpenter  who 
frames  it,  or  the  mason  who  lays  the  walls, 
and  labor  of  a  most  important  character.  It 
is  not  any  the  less  labor  within  the  general 
meaning  of  the  word  that  it  is  done  by  a 
person  who  is  fitted  by  special  training  and 
skill  for  its  performance.  The  language 
quoted  makes  no  distinction  between  skilled 
and  unskilled  labor,  or  between  mere  manual 
labor  and  the  labor  of  one  who  supervises; 
directs,  and  applies  the  labor  of  others. 
.  .  .  Under  the  act  in  question,  a  lien  may 
be  created  not  only  in  favor  of  workmen 
employed  by  a  contractor,  but  in  favor  of 
the  oontr<ictor  also.  .  .  .  The  right  to  ac- 
quire a  lien  is  not  confined  to  persons  icho 
may  he  supposed  to  need  the  especial  pro- 
tection of  the  state.  The  general  principle 
upon  which  the  lien  laws  proceed  is  that  any 
person  who  has  contributed  by  his  labor,  or 
by  furnishing  materials,  to  a  structure 
ere'jted  by  an  owner  upon  his  premises,  shall 
have  a  claim  upon  the  property  for  his  com- 
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pensation.     .     .     .     The  cases  of  Aikin  v. 
Wasson,  supra,  and  Coffin  v.  Reynolds,  37 
N.    Y.    640,    arose   under    statutes   making 
stockholders  of  corporations  liable  for  debts 
owing  by  the  corporations  to  'laborers  or 
servants,'  and   the  court,   proceeding   upon 
the  ground   that   the   statutes   then   under 
consideration  were  intended  for  the  proteo- 
tion  of  persons  belonging  to  the  class  com- 
monly known  as  laborers  or  servants,  and 
performing  manual   labor,   merely  held   in 
the  one  case  that  a  contractor  for  building 
a  portion  of  a  railway,  and  in  the  other  that 
a    secretary    of    a    corporation,    to    whom 
the    corporation    was    indebted    for    serv- 
ices   in    that   capacity,    were    not    labor- 
ers or  servants  within  the  act  in  question." 
The  distinction  between   the  meaning  of 
"laborer,"  as  found  in  the  mechanics'  lien 
acts  and  in  the  master  and  servant  labor 
acts,    is   clearly    pointed   out    in   Anderson 
Driving  Park  Asso.  v.  Thompson,   18   Ind. 
App.  458,  48  N.  £.  259.     The  appellees  in 
that  case   were   contractors,   and   in   1892, 
under   a   contract   with   appellant,   erected 
some  buildingis  on  appellant's  land,  for  which 
they  were  not  paid.    The  value  of  the  labor 
of  appellees'  employees,  in  the  erection  of 
the  buildings,  aggregated  more  than  $2,000. 
No  notice  of  mechanics'  lien  was  ever  filed. 
Three  years  after  the  buildings  were  com- 
pleted, the  appellant  became  insolvent,  and 
appellees  filed  suit  to  subject  the  real  estate 
to  a  lien  in  their  favor  for  the  value  of  the 
labor   of    the   employees   furnished    in   the 
erection  of  the  buildings  thereon,  under  the 
provisions  of  the  act  of  1885.     Acts  1885, 
p.  36.    The  first  section  of  this  statute  re- 
quires corporations  to  pay  their  employees 
"engaged  in  manual  or  mechanical  labor"  at 
least  once  per  month.     Section  3  provides 
that  all  debts  due  any  person  for  manual 
and  mechanical  labor  shall  be  a  preferred 
claim,  where  the  property  of  the  corporation 
passes  into  the  hands  of  an  assignee  or  re- 
ceiver.    The  lower  court  allowed  the  lien. 
The  judgment  was  reversed  in  the  appellate 
court,  which  in  its  opinion,  used  the  follow- 
ing language:     "Statutes  must  have  a  ra- 
tional   interpretation,   to   be   collected    not 
only   from   the  words  used,   but  from   the 
policy  which   may   be   reasonably  supposed 
to  have  dictated  the  enactment,  and  the  in- 
terpretation should  be  rigorous  or  liberal, 
depending   upon   the    interests   with  which 
it  deals.    .    .    .    Appellees  neglected  to  take 
advantage  of  a  statute  enacted  for  the  pro- 
icctitn  of  contractors,  to  lohich  class  they 
most  certainly  belong,     .     .     ,     The  items 
going  to  make  up  Exhibit  B     .     .     .     are 
for  labor  done  and  performed  by  servants 
and   employees   of  appellees,  not   of  appel- 
lants.   .    .    .    This  claim  arises  out  of  work 
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done  in  completing  a  contract  .  .  .  with- 
out filing  any  notice  as  is  provided  by 
§  7257,  Burns's  Rev.  Stat.  1894  (mechanics' 
lien  act),  and,  after  waiting  three  years, 
appellees  institute  this  action  to  enforce 
their  claim  as  a  prior  lien  against  the  prop- 
erty of  said  association.  .  .  .  We  are 
clearly  of  the  opinion  that  the  complaint 
herein  states  no  cause  of  action." 

The  distinction  betAveen  labor  acts  and 
mechanics'  lien  lawB  similar  to  ours  is  like- 
wise pointed  out  in  Tod  v.  Kentucky  Union 
R.  Co.  18  L,R.A.  305,  3  C.  C.  A.  60,  6  U.  S. 
App.  186,  52  Fed.  241. 

In  the  case  of  Raynes  v.  Kokorao  Ladder 
&  Furniture  Co.  153  Ind.  315,  54  N.  E.  1061, 
a  general  manager  of  an  insolvent  manufac- 
turing company  asserted  a  lien  on  its  prop- 
erty for  his  services,  and  relied  on  the  labor 
act  of  1885,  heretofore  noted  (§  7058,  Burns's 
Rev.  Stat.  1894),  and  that  portion  of  §  7255, 
Burns's  Rev.  Stat.  1894,  which  reads  aa  fol- 
lows:    "And  all  claims  for  wages  for  me- 
chanics and  laborers  employed  in  or  about 
any  shop    ...    or  manufactory  shall  be 
first    lien   upon    all   the   machinery,   tools, 
stock  or  material,  or  work  finished  or  un- 
finished,   located    in    or    about   such    shop 
.     .     .     or   manufactory,   or   used   in   the 
business   thereof;    and   should    the   person, 
firm,   or  corporation  be  in  failing  circum- 
stances,  the  above  mentioned  claims   shall 
be  preferred  debts,  whether  notice  of  lien  he 
filed  or  not"     The  language  above  quoted 
did  not  appear  in  the  mechanics'  lien  act  of 
1883    (page   140),  but   was   added   by   the 
amendment  of  1889.     Acts  1889,  p.  257.     It 
is  evident  that  this  amendment  of  1889  was 
intended  to  apply  the  substantial  provisions 
of     the     labor     act     of     1885     to     such 
factory    and    mercantile    establishments    as 
might    be    subjected    to    mechanics'  'liens 
under  the  general  provisions  of  the  act,  and 
therefore    the    amendment    should    be   con- 
strued in  like  manner  with  the  act  of  1885. 
Burns's  Rev.   Stat.   1894,    §   7058.     It  was 
held  in  that  case  that  a  general  manager  of 
a  corporation  was  not  a  "laborer"  within 
the   meaning   of    the   act   of    1885    or    the 
amendment  of  1889.     Similar  acts  relating 
to  master  and  servant  are  found,  in  recent 
years,  in   most  of  the   states.     They   have 
great  similarity.    With  practical  unanimity 
the  courts  of  the  various  states  have  ascribed 
to  the  word  "labor,"  when  found  there,  a 
restricted   meaning,    applicable   to   services 
rendered  personally   in  performing  manual 
labor.    26  Cyc.  1067  et  seq.    The  reasons  for 
such   decisions  are   apparent.     The   motive 
for  such    enactments    is   the   protection    of 
certain  classes  of  persons  frequently  unable 
to  properly   protect  themselves.     The  very 
language  of  most  of  the  statutes  shows  tlioy  I 
are   only    intended    to    applv    to    restricted ' 
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classes  of  employees,  and  are  not  to  all  of 
them.  The  protection  is  extended  alike  to 
the  furnace  man  shoveling  coal  and  to  the 
carpenter  repairing  or  constructing  build- 
ings. Tlie  lien  applies  as  well  to  the  personal 
property  of  the  master  as  to  the  real.  Gen- 
erally no  notice  is  required  to  be  filed  re- 
lating to  the  laborer's  intention  to  assert  a 
lien. 

In  view  of  the  above,  and  many  other  dis- 
tinctions between  laborers'  statutory  liens 
and  mechanics'  liens  might  be  suggested, 
the  analogy  betw^een  the  two  classes  of  stat- 
utes is  so  remote  as  to  make  it  apparent 
that  a  definition  of  the  word  "labor"  under 
either  furnishes  but  limited  assistance  in 
defining  the  word  when  found  in  the  other. 

The  cases  of  Raynes  v.  Kokomo  Ladder  & 
Furniture  Co.  153  Ind.  315,  54  N.  E.  1061; 
Anderson  Driving  Park  Asso.  v.  Thompson, 
18  Ind.  App.  458,  48  N.  E.  259;  Heebner  v. 
Chave,  5  Pa.  115;  Seiders's  Appeal,  46  Pa. 
57;  Wentroth's  Appeal,  82  Pa.  469;  Penn- 
sylvania &  D.  R.  Co.  V.  I^uffer,  84  Pa.  168, 
24  Am.  Rep.  189;  Adams  v.  Goodrich,  55 
Ga.  233;  Tod  v.  Kentucky  Union  R.  Co.  18 
L.R.A.  305,  3  C.  C.  A.  60,  6  U.  S.  App.  186, 
52  Fed.  241 ;  Henderson  v.  Nott,  36  Neb.  154, 
38  Am.  St.  Rop.  720,  54  N.  W.  87 ;  Aikin  v. 
Wasson,  24  N.  Y.  482 ;  Wakefield  v.  Fargo, 
90  N.  Y.  213;  Lang  v.  Simmons,  64  Wis.  625, 
26  N.  W.  650,  and  Vane  v.  Newcombe,  132 
U.  S.  220,  33  L.  ed.  310,  10  Sup.  Ct.  Rep. 
60 — cited  in  the  Breunan  Case,  174  Ind.  19, 
30  L.R.A.(N.S.)  8.3,  87  N.  E.  216,  90  N.  E. 
65,  68,  91  N.  E.  503,  involve  the  definition 
of  "laborers"  as  found  in  labor,  employee, 
or  similar  statutes,  and  not  such  definition 
under  mechanics'  lien  laws. 

In  the  case  of  Vane  v.  Newcombe,  132 
U.  S.  220,  33  L.  ed.  310,  10  Sup.  Ct.  Rep.  60, 
appellant  had  strung  large  quantities  of 
wire  on  telegraph  poles  through  Indiana 
under  a  contract  with  a  telegraph  company. 
He  claimed  a  lien  under  the  act  of  our 
general  assembly  of  March  13,  1877  (Laws 
Sp.  Sess.  1877,  chap.  8),  which  gave  the 
employees  of  corporations  a  lien  on  the 
corporate  property  for  "work  and  labor 
done"  for  it.  Rev.  Stat.  1881,  §§  5286, 
5287.  It  was  also  contended  that  appellant 
was  entitled  to  a  lien  under  our  mechanics' 
lien  law  of  1883.  It  was  held  by  the  court, 
Mr.  Justice  Blatchford  delivering  the  opin- 
ion, that  appellant  was  not  an  employee  or 
laborer  of  the  corporation  within  the  mean- 
ing of  the  act  of  1877,  but  was  a  contractor, 
and  that  he  was  not  entitled  to  a  lien  under 
the  mechanics'  lien  act  of  1883,  because  he 
had  failed  to  file  the  required  notice.  In  the 
course  of  the  opinion  it  is  said:  "This  me- 
chanics' lien  statute  [1883]  gives  a  lien  upon 
a  building  to  all  persons  who  perform  labor 
or  furnish  materials  for  the  construction  or 
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repair  of  the  building,  even  tliougli  they  do 
it  under  a  contract,  and  is  not  confined  to 
employees  of  the  owner  of  the  building;  and 
it  also  gives  a  lien  on  a  manufactory  to  per- 
sons who  may  have  furnished  machinery  or 
materials  for  the  manufactory,  even  though 
tliey  may  have  done  so  under  contract  with 
the  owner  of  the  manufactory,  or  under  con- 
tract with  the  contractor  icith  such  otcner. 
.  .  .  In  view  of  these  provisions  of  other 
lien  statutes  of  Indiana,  the  limited  lan- 
guage of  §  5286  [act  1877]  is  very  marked, 
and  justifies  the  interpretation  that  the  pro- 
visions of  that  section  are  to  be  confined  to 
a  Mpecial  class  of  persons." 

The  case  of  Rogers  v.  Dexter  &  P.  R.  Co. 
85  ^le.  372,  21  L.R.A.  528.  27  Atl.  257, 
cited  in  the  Brennan  Case,  174  Ind.  18,  30 
L.R.A.(N.S.)  85,  87  N.  E.  215,  90  N.  E.  66, 
68,  91  N.  E.  503,  involved  an  action  by  a 
subcontractor  against  a  railroad  company 
for  services  of  laborers  employed  by  the 
subcontractor  in  the  construction  of  a  rail- 
road, under  a  st&tute  which  required  rail- 
road companies  to  require  sufficient  security 
from  contractors  for  the  payment  of  all 
labor  performed  in  construction  by  persons 
in  their  employment.  The  statute  further 
makes  the  companies  liable  "to  the  laborers 
employed"  for  labor  actually  performed.  It 
is  evident  that  this  statute  did  not  con- 
template a  preference  in  favor  of  contract- 
ors or  subcontractors,  and  further  that  its 
benefits  were  only  intended  in  favor  of  a 
restricted  cla^s,  and  that  the  word  "labor- 
ers/' used  in  the  statute,  was  intended  to 
b«  taken  in  a  restricted  sense. 

The  case  of  Mann  v.  Burt,  35  Kan.  10,  10 
Pac.  95,  cited  in  the  Brennan  Case,  174 
Fnd.  19,  30  L.R.A.(N.S.)  85,  87  N.  E.  215, 
90  N.  E.  65,  68,  91  N.  E.  503,  was  an  action 
under  a  statute  similar  to  the  Maine  law 
(Rogers  v.  Dexter  &  P.  R.  Co.  supra). 
Chap.  136,  Laws  of  Kansas  1872. 

ITie  cases  of  Chicago  &  N.  E.  R.  Co.  v. 
Sturgis,  44  Mich.  538,  7  N.  W.  213,  and 
Martin  v.  Michigan  &  0.  R.  Co.  62  Mich. 
4r)8,  29  N.  W.  40,  involve  the  construction 
of  a  labor  statute  similar  to  the  Maine  and 
Kansas  acts  above  noted.  Mich.  Acts  1871, 
p.  163.  In  Michigan  contractors  are 
awarded  liens  for  constructing  buildings. 
ITnder  a  statute  giving  a  lien  to  "persons 
who  perform  any  labor  or  services  in  manu- 
facturing lumber,"  the  supreme  court  of 
Michigan  held  the  owner  of  a  sawmill,  man- 
ufacturing lumber,  entitled  to  a  lien  on 
lumber  manufactured.  Phillips  v.  Freyer, 
80  Mich.  254,  45  N.  W.  81.  See  also  Black's 
Appeal,  83  Mich.  513,  47  N.  W.  342. 

It  is  evident  that  the  definition  of  the 
word  "laborer,"  found  in  the  Maine,  Kansas, 
and  Michigan  railroad  labor  acts,  can  throw 
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but  little  liglit  on  tlie  determination  of  the 
meaning  of  ''laborer,"  as  found  in  the  title 
of  our  mechanics'  lien  law  of  1883. 

In  Jones  on  Liens,  2d  ed.  §  1630,  appears 
the  following  statement,  cited  in  the  Bren- 
nan Case:  "The  right  conferred  by  a  lien 
in  favor  of  laborers  is  personal,  and  cannot 
be  availed  of  by  one  who  furnishes  labor." 
A  consideration  of  the  context  shows  that 
the  author  was  not  considering  the  defini- 
tion of  "laborers"  generally,  or  as  found  in 
mechanics'  Hen  laws,  but  as  found  in 
"special  liens  applicable  to  railroads,"  which 
is  the  title  under  which  §  1630  is  found. 
See  §  1628.  These  special  laws  have  been 
heretofore  considered  in  this  opinion. 

Dano  V.  Mississippi,  0.  &  R.  River  R.  Co. 
27  Ark.  564,  was  a  case  under  an  act  giving 
laborers  liens  on  movable  property,  and  also 
on  real  estate.  The  ground  of  the  decision 
is  somewhat  obscure,  but  it  may  be  deemed 
as  holding  that  the  word  "laborer,"  as 
found  in  the  statute,  should  be  given  a  re- 
stricted meaning. 

In  Little  Rock,  H.  S.  &  T.  R.  Co.  v.  Spen- 
cer (1898)  65  Ark.  183,  42  L.R.A.  334,  47 
S.  W.  196,  under  a  statute  according  a  lien 
to  "every  mechanic,  builder,  artisan,  work- 
man, laborer,  or  other  person  who  shall  do 
or  perform  any  work  or  labor  upon  .  #  . 
any  railroad,"  it  was  held,  in  the  majority 
opinion  of  the  court,  that  a  contractor  was 
not  embraced  within  the  definition  of  laborer 
or  other  person  who  performs  work,  but,  on 
the  contrary,  only  persons  personally  per- 
forming manual  labor  were  intended  as  ben- 
eficiaries. A  vigorous  dissenting  opinion, 
containing  an  elaborate  collection  of  au- 
thorities, was  filed  by  Wood,  J.  At  the  next 
session  of  the  legislature  (1899),  the  act 
was  so  amended  as  to  conform  to  the  con- 
struction of  the  former  act  as  set  out  in  the 
dissenting  opinion.     Ark.  Acts  1899,  p.  145. 

Frick  Co.  v.  Norfolk  &  0.  V.  R.  Co.  (1898) 
32  C.  C.  A.  31,  57  U.  S.  App.  286,  86  Fed. 
725,  also  cited  in  the  Brennan  Case,  gives  a 
restricted  definition  to  the  word  "laborer." 
The  reasoning,  however,  is  based  on  Vane  v. 
Newcombe,  supra,  and  Louisville,  E.  &  St. 
L.  R.  Co.  V.  Wilson,  138  U.  S.  501,  34  L.  ed. 
1023,  11  Sup.  Ct.  Rep.  405,  whicli  held  that 
attorney  fees  were  not  embraced  within  the 
meaning  of  "wage  of  employees." 

The  opinion  in  the  Brennan  Case,  174  Ind. 
49,  30  L.R.A.(N.S.)  85,  87  N.  E.  215,  90 
N.  E.  65,  68,  91  N.  E.  503,  also  quotes  a 
portion  of  §  157,  Phillips,  Mechanics'  Liens. 
The  matter  quoted  is  erroneously  stated  to 
be  the  author's  view.  It  is,  however,  nu-rely 
a  quotation  of  a  portion  of  the  opinion 
of  the  court  in  Hale  v.  Brown,  59  N.  11. 
551,  47  Am.  Rep.  224.  The  distinguished 
author's  own  views  of  the  contractor's 
status  under   mechanics'   lien   laws  has   al- 
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ready  been  quoted  in  this  opinion.  A  perusal 
of  the  entire  opinion  in  Hale  v.  Brown, 
supra  (a  portion  of  which  is  set  out  in 
§  157,  Phillips,  supra),  shows  that  the 
court  was  there  considering  the  question  of 
a  lien  under  a  lumberman's  statute  which 
conferred  a  lien  only  for  personal  services. 
It  would  not  appear  that  any  reasonable 
dissent  could  be  urged  against  the  conclusion 
of  the  New  Hampshire  court  under  the 
particular  wording  of  that  statute. 

In  27  Cyc.  83,  it  is  said:  "Under  the 
more  modern  statutes,  the  contractor  is 
usually  entitled  to  a  lien." 

In  Boisot  on  Mechanics'  Liens,  §  218,  the 
author  says:  "But,  at  the  present  day, 
statutes  generally  allow  a  lien  to  con- 
tractors, either  by  express  terms  or  ty  nec- 
essary implication^^ 

The  test  of  the  whole  matter  involved 
here,  however,  is,  What  persons  were  rea- 
sonably intended  by  the  legislators  to  be 
included  within  the  phrase,  "liens  of  me- 
chanics, laborers,  and  materialmen?"  We 
have  had  mechanics'  lien  laws  since  1834. 
All  of  these  have  given  a  lien  to  persons 
"performing  labor  on  buildings."  What 
meaning  had  usually  been  given  the  term 
"laborer"  or  its  equivalent,  "persons  per- 
forming labor,"  by  the  people,  legislatures, 
and  courts  of  Indiana  previous  to  1883? 
If  that  question  can  be  satisfactorily  an- 
swered, the  problem  is  solved,  for  no  one 
will  contend  that  the  plain  intent  of  a 
legislative  enactment  will  be  overthrown  by 
a  definition  of  a  lexicographer,  however  emi- 
nent. But  even  that  is  not  here  involved, 
for  the  word  in  controversy  has  definitions 
to  fit  either  theory,  and  consequently  the 
moaning  commonly  accorded  the  word  by 
the  people  of  the  state  and  the  different  de- 
partments of  its  government  becomes  all- 
important. 

Section  1  of  the  first  act  on  the  subject 
(1834)  defined  the  persons  entitled  to  a  lien 
as  follows:  "Section  1.  Be  it  enacted  by 
the  general  assembly  of  the  state  of  Indiana, 
that  carpenters,  joiners,  brick  and  stone 
masons,  plasterers,  turners,  painters,  brick- 
makers,  lumber  merchants,  and  all  others 
performing  labor  or  furnishing  materials 
for  the  construction  or  repair  of  any  build- 
ing within  any  toicn  regularly  laid  out  and 
recorded  in  this  state,  or  toithin  one-half 
mile  of  the  limits  thereof,  shall  anyway 
have  a  lien  separately  or  jointly  upon  the 
building  or  buildings  they  may  have  con- 
structed or  repaired,  or  for  wliich  they  may 
have  furnished  materials  of  any  description, 
to  the  extent  of  the  value  of  the  labor  done 
or  materials  furnished,  or  for  both,  where 
the  amount  due  shall  exceed  $30."  Acts 
1834,  p.  ]0i>.  In  1838  the  same  section  was 
re-enacted,  except  tliat  the  portion  thereof 
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which  we  have  italicized  was  omitted.  Rev. 
Stat.  1838,  p.  412.  By  this  amendment, 
the  law  was  made  applicable  to  all  the 
state  instead  of  towns.  Section  1  of  the 
act,  as  found  in  the  Revision  of  1843,  is  a 
copy  of  the  same  section  in  the  Revision 
of  1838   (Rev.  Stat.  1843,  p.  776). 

Section  2  of  the  act,  -as  found  in  the  Re- 
vision of  1843,  reads  as  follows:  "The 
provisions  of  this  article  shall  only  extend 
to  work  done  or  materials  furnished  on  new 
buildings,  cr  to  a  contmct  entered  into  toith 
the  oumer  of  a/ny  building,  for  repairs,  and 
not  to  any  contract  made  with  the  tenant. 

Section  3  provides  a  method  for  fixing  a 
personal  liability  on  the  owner  in  favor  of 
subcontractors,  journeymen,  and   laborers. 

Section  4  is  as  follows:  "When  any  la- 
borer, journeyman,  or  subcontractor  shall 
acquire  any  such  lien,  the  same  may  be  set 
off  by  the  owner  of  the  building  ...  in 
any  action  brought  against  him  by  the  per- 
son who  otherwise  is  entitled  to  recover 
the  same  under  the  contract." 

It  thus  appears  that  by  §  4  the  legisla- 
ture, by  necessary  implication,  defined  the 
term,  "all  others  performing  labor  or  fur- 
nishing materials,"  as  including  subcon- 
tractors. 

The  act  of  1843  continued  in  effect  until 
1852.  It  will  be  noted  that,  previous  to 
1852,  no  lien  was  given  unless  the  value 
of  the  labor  or  material  equaled  $30.  In 
those  days  the  wages  of  common  laborers, 
who  performed  manual  labor,  were  very 
low.  If  the  object  of  the  legislation  was 
solely  to  protect  the  manual  laborer,  and 
not  the  contractor,  the  general  assembly  of 
1834,  and  its  successors  up  to  1852,  must 
be  condemned  for  palpable  deception,  be- 
cause in  the  majority  of  instances  the  man- 
ual laborer  would  not  have  earned  as  much 
as  $30  on  a  single  job,  and  the  security  of 
the  lien  accorded  would  generally  have  been 
a  delusion.  If,  however,  the  statute  be 
considered  as  indirectly  securing  the  laborer 
by  giving  the  contractor  a  lien  for  all  the 
Labor  performed  and  materials  furnished, 
and  if  it  be  further  considered  that  at  that 
time  attorneys*  fees  were  not  allowed  lien 
claimants  against  the  owners,  the  act  would 
appear  reasonable.  Section  1  of  the  act, 
as  it  appears  in  the  Revision  of  1843,  was 
amended  in  1852  so  as  to  somewhat  en- 
large its  scope;  and,  instead  of  naming 
various  classes  of  skilled  workmen,  they 
are  grouped  under  the  term  "mechanics." 
It  will  be  noted  that  the  term,  "performing 
labor  or  furnishing  materials  for  the  con- 
struction or  repair  of  any  building,"  con- 
tinued, without  alteration,  from  1834.  The 
section,  as  amended  in  1852,  reads  as  fol- 
lows: "Mechanics  and  all  persons  per- 
forming labor  or  furnishing  materials  for' 
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the  construction  or  repair  of  any  building, 
or  who  may  have  furnished  any  engine  or 
other  machinery  for  any  mill,  distillery,  or 
other  manufactory,  may  have  a  lion  sep- 
arately or  jointly  upon  the  building  which 
they  may  have  constructed  or  repaired,  or 
upon  any  buildings,  mill,  distillery,  or  other 
manufactory  for  which  they  may  have  fur- 
nished materials  of  any  description,  and 
on  the  interest  of  the  owner  in  the  lot  or 
land  on  which  it  stands,  to  the  extent  of 
the  value  of  any  labor  done  or  materials 
furnished,  or  for  both."  2  Rev.  Stat.  1852, 
p.  181,  §  647;  Rev.  Stat.  1881,  §  5293. 

Section  1  of  the  act  of  1852  continued  in 
effect  until  the  act  of  1883.  This  proposi- 
tion is  controverted  by  counsel  for  appellees, 
who  assert  that  the  act  of  1852  was  repealed 
by  §  867  of  the  act  of  1881,  entitled,  "An 
Act  Concerning  Proceedings  in  Civil  Cases." 
Acts  1881,  p.  240. 

In  Woodward  v.  McLaren,  100  Ind.  586, 
page  588,  this  court  said :  "So  much  of  the 
Code  of  1852  as  authorized  the  taking  and 
enforcing  of  liens  for  work  done  or  material 
furnished  in  the  construction  or  repair  of 
buildings  was  continued  and  remained  in 
force  until  new  legislation  on  the  subject 
intervened  on  the  6th  day  of  March,  1883." 
To  the  same  effect,  see  Secrist  v.  Delaware 
County,  100  Ind.  59;  Crawford  v.  Powell, 
101  Ind.  421.  It  does  not  appear  from 
the  opinion  in  the  above  case  that  the  pre- 
cise question  raised  by  appellees*  counsel 
here  was  there  presented,  but  nevertheless 
we  think  the  right  conclusion  was  reached. 

The  act  of  1881  was  in  the  main  a  re- 
enactment  and  revision  of  the  procedure 
act  of  1852.  2  Rev.  Stat.  1852,  p.  27.  In 
the  act  of  1852,  article  36  related  to  me- 
chanics' liens.  2  Rev.  Stat.  1852,  p.  181. 
Article  37  related  to  liens  on  boats  and 
water  craft.  2  Rev.  Stat.  1852,  p.  183. 
There  is  nothing  in  the  act  of  1881  relating 
to  either  subject.  It  is  scarcely  believable 
that  it  was  intended  to  abolish  such  liens. 
Had  such  intention  existed,  it  would  have 
l)een  more  appropriately  evidenced  by  ex- 
pressly repealing  the  entire  act  of  1852. 
Considering  the  titles  and  bodies  of  the  acts 
of  1852  and  1881,  including  the  repealing 
clause  found  in  the  later  act  (§  867),  we 
do  not  think  that  the  mechanics'  lien  law 
of  1852  was  repealed  by  the  act  of  1881. 
In  the  meantime,  in  1873,  an  act  was  passed 
(Law*  1873,  chap.  78)  entitled,  "An  Act  to 
Give  Security  to  Persons  Who  Contract 
with  Railroad  Corporations  to  Perform 
Work  and  Labor  in  the  Construction  of 
Railroads."  The  act  gave  a  lien  to  "all 
persons  who,  by  contract  with  any  railroad 
corporation,  .  .  .  shall  perform  work 
or  labor  for  any  such  corporation  .  .  . 
in  .  .  .  grading,  building  embank- 
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ments,  or  making  excavation  for  the  track, 
.  .  and  .  .  .  who  .  .  .  shall 
build  bridges  or  trestlework  .  .  .  which 
they  may  have  built  pursuant  to  any  con- 
tract, .  .  .  and  upon  materials  fur- 
nished therefor."  Tliis  act  is  found  in  the 
Revision  of  1881  under  the  title,  "Liens  of 
Railroad  Contractors."  Rev.  Stat.  1881,  § 
5301.  The  Revision  of  1881  was  prepared 
under  the  terms  of  an  act  of  1879  (Acts 
1879,  p.  192),  which  authorized  the  judges 
of  this  court  to  appoint  three  persons  to 
constitute  a  board  of  revision,  whose  duty 
was  declared  to  prepare  a  compilation  and 
revision  of  the  general  statute  laws,  etc. 
This  court  appointed,  as  members  of  that 
board,  James  S.  Frazer,  John  H.  Stosten- 
burg,  and  David  Turpie, — all  eminent  as 
lawyers  and  scholars.  Judge  Frazer  was 
formerly  a  member  of  this  court. 

It  is  evident  that  the  members  of  the 
board  of  revision  interpreted  the  act  of  1873 
as  applying  to  persons  commonly  known  as 
railroad  contractors.  A  careful  considera- 
tion of  the  body  of  the  act  might  well  sug- 
gest the  idea  that  the  act  was  intended  to 
apply  to  no  one  else.  The  title  of  the  act 
appears  to  be  as  broad  as  the  enactment. 
It  was  held,  however,  in  the  Brennan  Case, 
that  the  act  did  not  apply  to  contractors  for 
the  reason  that  "work  and  labor,"  as  found 
in  the  title  and  body  of  the  act,  should  be 
accorded  a  restricted  definition.  174  Ind. 
49,  30  L.R.A.(N.S.)  85,  87  N.  E.  215,  90 
N.  E.  65,  68,  91  N.  E.  503.  It  will  be  noted 
that  this  act  of  1873  gave  no  lien  on  build- 
ings, such  as  depots,  constructed  for  rail- 
road companies.  Counsel  for  appellants 
Pulse  and  Porter  suggest  sls  the  reason  for 
this  omission  that  it  was  deemed  by  the 
legislature  that  the  act  of  1852  already  gave 
such  lien,  and  this  suggestion  appears  quite 
plausible. 

Our  statute  (§  240,  Burns's  Anno.  Stat. 
1908)  lays  down  certain  rules  of  construc- 
tion, the  first  of  which  is  that  words  and 
phrases,  other  than  technical  ones,  shall  be 
taken  in  their  ordinary  and  usual  souse. 
Ret^ardless  of  the  statute,  such  rule  would 
obtain  as  a  matter  of  necessity,  because  the 
meaning  of  words  can  be  determined  by  no 
other  rule  than  that  of  common  usage,  ex- 
cept where  it  affirmatively  appears  that 
some  other  meaning  is  intended.  It  some- 
times happens,  however,  that  in  a  given 
locality  a  word  is  taken  in  a  sense  peculiar 
to  such  place,  and,  in  such  event,  it  may 
be  the  duty  of  courts  to  give  such  word  a 
provincial  meaning. 

How  did  the  people,  legislators,  and 
courts  of  Indiana,  previous  to  1883,  under- 
stand and  interpret  the  term  "laborers" 
or  "persons  porforminj;  labor"  in  the  con- 
struction   of    building.s,    etc.,    as    found    in 
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OUT  mechanics'  lien  acts?  If  such  term  was 
commonly  taken  to  include  only  personal 
manual  labor,  appellants'  contention  must 
fail.  In  the  consideration  of  this  question, 
tlie  fact  that  this  court  mav  never  have  de- 
fined  the  term  in  a  cause  where  the  question 
of  the  general  or  restricted  definition  of  the 
word  or  term  was  involved  cuts  no  figure. 
It  was  not  intended  that  legislation  should 
wait  indefinitely  on  a  judicial  definition. 
Such  question  might  be  directly  presented. 
It  was  not  raised  here  for  seventy-five  years. 
Courts  do  not  rightfully  make  definitions 
for  words;  on  the  contrary  they  must  apply 
to  the  words  the  definitions  already  made 
by  common  usage.  Section  240,  Burns's  Anno. 
Stat.,  supra.  Of  course,  when  the  problem 
is  presented  whether  a  former  decision  of 
an  appellate  court  shall  be  deemed  a  ruling 
precedent,  a  different  question  is  presented. 
In  such  case  the  answer  to  the  question 
hinges  on  what  was  specifically  presented 
for   determination    in   the   former  decision. 

The  case  of  McKinney  v.  Springer,  6 
Blackf.  511,  was  decided  by  this  court  at  the 
November  term,  1843.  It  was  an  action  bv 
a  contractor  to  enforce  a  mechanics'  lien 
on  a  building.  During  the  ensuing  forty 
years  scores  of  cases,  set  out  in  the  com- 
plaint of  appellant  Moore-Mansfield  Con- 
struction Company,  were  appealed  to  this 
court,  involving  judgments  enforcing  me- 
chanics' liens  in  favor  of  contractors.  A 
few  of  these  only  are  here  noted. 

In  Colter  v.  Frese,  45  Ind.  96,  104,  it 
was  said:  "The  contractor  has  the  right 
to  a  lien,  and  also  to  his  personal  action 
against  the  owner.  The  object  of  the  law 
was  to  place  the  subcontractor,  journey- 
man, laborer,  and  materialman  upon  the 
same  footing  with  the  contractor,"  etc. ,  The 
action  in  the  above  case  was  to  enforce  a 
lien  by  subcontractors,  and  a  lien  was  ad- 
judged. In  the  same  cause,  the  constitution- 
ality of  the  act  (1852)  was  assailed  be- 
cause the  subject-matter  was  not  expressed 
in  the  title.  This  contention  was  denied, 
the  court  following  Hall  v.  Bunte,  20  Tnd. 
304.  In  neither  opinion,  however,  is  there 
any  discussion  of  the  proper  definition  of 
the  term  "laborer."  Appellants  say  an 
examination  of  the  record  in  Hall  v.  Bunte, 
supra,  will  show  that  the  plaintiff  there 
sued  in  the  capacity  of  contractor. 

In  Crawfordsville  v.  Johnson,  51  Ind. 
397  (1875),  it  was  said:  "There  are  but 
two  questions  in  the  case:  (1)  Can  a  sub- 
contractor secure  a  lien  on  the  building  and 
ground  on  which  it  is  erected  by  filing  the 
proper  notice?  ...  In  the  thoroughly 
and  fully  considorci  case  of  Colter  v.  Frese, 
45  Ind.  96,  this  question  was  ruled  in  the. 
affirmative,  and  we  adhere  to  that  ruling." 

In  Hamilton   v.   Naylor    (1880)    72    Ind. 
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171,  it  was  said  on  page  175,  in  interpreting 
the  act  of  1852:  "In  perhaps  a  majority 
of  cases,  the  owner  contracts  with  different 
persons  to  furnish  labor  or  materials,  or 
both,  for  the  different  parts  of  a  building. 
Tlius,  the  stone  mason  may  perform  a  part, 
the  brick  mason  a  part,  and  the  carpenter 
and  joiner  a  part.  .  .  .  Each  person  do- 
ing work  or  furnishing  materials  may  have 
his  lien.  ...  In  other  cases,  the  owner 
contracts  with  the  builder  for  the  construc- 
tion of  an  entire  hnilding;  and  in  such  case 
the  contractor  has  a  year  frdm  the  time 
the  building  is  completed  within  which  to 
bring  his  action   to  enforce  the  lien." 

Nordyke,  M.  &  Co.  v.  Dickson  (1881)  76 
Ind.  188,  was  an  action  by  a  corporation 
against  the  owner  of  a  building  for  a  per- 
sonal judgment,  and  to  enforce  a  mechanics* 
lien  for  materials  furnished  and  labor  per- 
formed under  a  contract.  Inasmuch  as  a 
corporation  cannot  itself  perform  labor,  in 
the  restricted  definition  of  the  word,  it 
could  not,  under  such  view,  acquire  a  me- 
chanics' lien.  Ward  v.  Yarnelle,  173  Ind. 
535,  560,  91  N.  E.  7.  In  the  Nordyke  Case 
the  trial  court  rendered  a  personal  judg- 
ment in  favor  of  plaintiff,  but  denied  a 
lien.  The  reason  therefor  is  not  stated  in 
the  opinion.  This  court  reversed  the  judg- 
ment, with  instructions  to  render  a  judg- 
ment enforcing  a  lien.  In  that  case,  if  this 
court  had  been  of  the  opinion  that  the  ap- 
pellant corporation  contractor  was  not  in- 
cluded within  the  term  "person  performing 
labor,"  found  in  the  act  of  1852,  it  would 
have  been  its  duty  to  have  affirmed  the  judg- 
ment, even  if  the  precise  question  was  not 
presented  in  appellee's  brief. 

Stephenson  v.  Ballard  (1882)  82  Ind.  87, 
88,  was  a  contractor's  suit  to  enforce  a  lien. 
The  court  said:  "Where  a  person  builds  a 
complete  and  entire  building  for  another, 
whether  he  furnishes  the  materials  or  not, 
he  may  acquire  a  lien  by  filing  his  notice 
within  sixty  days  after  the  completion  of 
the  building;  but  where  one  performs  work 
upon  or  furnishes  materials  for  a  part  only 
of  a  building,  he  must  file  his  notice  within 
sixty  days  from  the  completion  of  the  work 
or  the  furnishing  of  the  materials." 

Declarations  by  the  court  similar  to  those 
above  quoted,  made  previous  to  1883,  may 
be  found  in  many  other  cases  where  con- 
tractors were  claiming  liens. 

Section  12  of  the  act  of  1883  takes  the 
place  of  §  1  of  the  railroad  lien  act  of 
1873.  In  Midland  R.  Co.  v.  Wilcox  (1889) 
122  Ind.  84,  23  N.  E.  506,  suit  was  instituted 
by  assignees  of  contractors  for  the  construc- 
tion of  a  railroad,  under  the  act  of  1883. 
In  the  opinion  it  said:  "The  question 
which  comes  first  in  logical  order  is  Whether 
the    lien    asserted    under    the    construction 
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contract  exists  and  is  enforceable.  .  .  . 
The  true  construction  of  the  .  .  .  act 
requires  the  conclusion  that  the  legislature 
meant  to  create  a  lien  that  should  fully 
secure  contractors^  IdborerSy  and  material- 
men. It  is  impossible  to  misconceive  the 
object  which  the  legislature  intended  to  ac- 
complish, and  the  courts  cannot,  without  a 
wide  departure  from  principle,  defeat  the 
legislative  purpose  by  a  narroio  and  rigid 
interpretation.  ...  If  the  original  con- 
tractors  were  here  the  claimants,  we  should 
Itave  no  doubt  as  to  their  right  to  enforce 
a  lien  under  the  statute." 

On  January  7,  1909,  a  few  weeks  before 
the  decision  in  the  Brennan  Case,  and  while 
the  actions  of  appellants  here  were  pending 
in  the  lower  court,  this  court  said  in  Potter 
Mfg.  Co.  V.  A.  B.  Meyer  &  Co.  171  Ind.  613, 
517.,  131  Am,  St.  Rep.  267,  86  N.  E.  837, 
838:  "There  could  be  no  question  that 
the  contractor,  J.  J.  Smith  &  Co.,  might 
have  acquired  a  lien  to  the  extent  of  the 
value  of  the  work  done,  including  that  done 
by  this  labor-saving  machine." 

In  Stephens  v.  Duflfy  (1907)  41  Ind.  App. 
385,  81  N.  E.  1154,  83  N.  E.  268,  it  was  held 
that  a  ''subcontractor"  was  entitled  to  hold 
a  lien  on  petition  to  transfer  the  cause  to 
this  court.  The  same  was  denied  March  11, 
1908. 

Appellants  cite  a  multitude  of  other  cases 
decided  by  this  and  the  appellate  court  be- 
tween 1883  and  1909,  which  interpret  the 
mechanics'  lien  law  of  1883  as  conferring 
liens  in  favor  of  contractors  and  subcon- 
tractors. 

When  the  opinion  in  the  Brennan  Case 
was  handed  down,  the  legislature  was  in 
session.  It  promptly  re-enacted  the  act  of 
1883  under  a  title  sufficiently  broad  to  pre- 
vent further  dispute  by  expressly  naming 
therein  contractors  and  subcontractors. 
Acts  1909,  p.  295. 

llie  practical  construction  of  a  consti- 
tutional provision,  especially  where  extend- 
ing over  a  considerable  period  of  time,  is 
an  important  factor  in  ascertaining  the 
limits  of  legislative  authority  by  constitu- 
tional requirements.  Hall  v.  Bunte,  20  Ind. 
304;  Hovey  v.  State,  119  Ind.  388,  21  N.  E. 
890;  McCieary  v.  Babcock,  169  Ind.  228, 
82  N.  E.  463,  and  cases  cited. 

It  is  well  settled  that  where  a  statute 
is  specifically  construed  by  a  court  of  last 
resort  of  a  state,  and  afterwards  is  sub- 
stantially re-enacted,  the  legislature  shall 
be  deemed  to  have  adopted  such  construc- 
tion in  the  new  enactment.  Cronin  v.  Zim- 
merman, 169  Ind.  75,  76,  81  N.  E.  1083, 
and  cases  cited.  By  analogy,  it  would  ap- 
pear that  if  a  word  or  term  in  a  statute 
were  susceptible  to  two  meanings,  one  broad 
and  the  other  narrow,  and  continuously  for 
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forty  years  (1843  to  1883)  the  courts  had 
enforced  the  statute  in  a  manner  consistent 
only  with  the  broad  definition  of  the  word 
or  term,  the  legislature,  in  re-enacting  the 
statute,  containing  the  same  word  or  term, 
intended  to  give  it  the  broad  meaning  recog- 
nized by  the  courts. 

Article  4,  §  19,  of  our  Constitution,  does 
not  require  that  the  title  of  an  act  shall 
contain  an  index  to  the  several  provisions 
of  enactment  or  an  abstract  thereof.  Balti- 
more &  O.  R.  Co.  V.  Whiting,  161  Ind.  228, 
232,  68  N.  E.  266,  and  cases  cited.  For 
stronger  reasons  it  does  not  contemplate  dic- 
tionary definitions  of  words  of  different 
shades  of  meaning.  The  office  of  the  title 
is  to  apprise  the  legislators  as  to  what 
the  subject  of  legislation  is,  so  as  to  put 
them  on  inquiry.  The  details  must  be 
sought  in  the  body  of  the  enactment.  West- 
em  U.  Teleg.  Co.  v.  Braxtan,  166  Ind.  165, 
169,  74  N.  E.  986.  When  a  word  of  more 
than  one  generally  understood  meaning  is 
found  in  a  title,  the  legislator  is  thereby 
put  on  inquiry  into  the  body  of  the  bill  to 
ascertain  what  meaning  is  intended  in  the 
act.  Parks  v.  State,  159  Ind.  211,  69 
L.R.A.  190,  64  N.  E.  862;  Swartz  v.  Lake 
County,  158  Ind.  141,  63  N.  E.  31;  Isen- 
hour  V.  State,  157  Ind.  517,  87  Am.  St. 
Rep.  228,  62  N.  E.  40;  State  v.  Bailey,  167 
Ind.  324,  59  L.R.A.  436,  61  N.  E.  730; 
Bright  V.  McCullough,  27  Ind.  223. 

In  our  opinion,  the  word  "laborers,"  as 
found  in  our  mechanics'  lien  law  previous 
to  March,  1883,  was  commonly  understood 
by  the  people,  legislators,  and  courts  of 
Indiana  to  include  in  its  definition  con- 
tractors and  subcontractors,  as  well  as  com- 
mon manual  laborers,  and  that  consequently 
the  title  of  the  act  of  1883  was  sufficient, 
under  the  provisions  of  §  19,  art.  4,  of  our 
Constitution,  to  cover  the  provisions  of 
§  12  of  the  act.  As  has  been  noted  hereto- 
fore in  this  opinion,  §  12  expressly  gives 
contractors  and  subcontractors  a  lien. 

Whether  appellants  shall  be  declared  lien 
holders  depends  on  whether  this  court  deems 
itself  warranted  in  overruling  the  Brennan 
Case  and  those  following  it,  in  so  far  as 
they  hold  that  contractors  and  subcontract- 
ors are  not  entitled  to  liens  under  the  act 
of  1883. 

Judge  Cooley  says  in  his  work  on  Con- 
stitutional Limitations,  7th  ed.  p.  84: 
"When  a  rule  has  once  been  deliberately 
adopted  and  declared,  it  ought  not  to  be 
disturbed  .  .  .  bv  the  same  court,  ex- 
cept  for  very  urgent  reasons  and  upon  a 
clear  manifestation  of  error."  We  consider 
the  above  rule  a  wise  one. 

We  are  urged,  for  reasons  stated,  to  the 
conclusion  that  the  ruling  in  the  Brennan 
Case  was  erroneous,  and  that  the  error  is 
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clearlv  manifested.  Are  the  reasons  for 
overruling  the  former  decisions  sufficiently 
urgent  to  justify  such  action?  It  appears 
that  appellants  have  relied  on  the  protection 
of  the  mechanics'  lien  law,  which  was  prac- 
tically interpreted  by  people,  legislatures, 
and  courts  for  at  least  seventy  years,  to 
secure  them  from  the  loss  of  the  value 
of  labor  and  materials  furnished  appellee. 
If  the  doctrine  announced  in  the  Brennan 
Case  is  to  be  upheld,  we  must  see  the  value 
of  appellee's  road  enhanced  to  the  extent 
of  appellants'  labor  and  materials  fur- 
nished, all  without  recompense.  And  while 
the  legislature  has  restored  the  law  to  its 
former  supposed  efficacy,  the  adherence  to 
the  doctrine  declared  in  the  Brennan  Case 
imposed  on  this  state  a  rule  of  construction 
so  strict  as  to  seriously  embarrass  future 
legislation. 

On  the  whole,  we  believe  the  reasons  are 
sufficiently  urgent  as  to  fairly  require  the 
overruling  of  those  decisions,  and  therefore 
the  cases  of  Indianapolis  Northern  Trac- 
tion Co.  V.  Brennan,  supra,  and  the  subse- 
quently determined  cases  following  it,  in 
so  far  as  they  hold  that  the  act  of  March 
6,  1883,  as  amended,  does  not  include  con- 
tractors, subcontractors,  and  corporations 
among  those  entitled  to  liens  thereunder, 
are  overruled. 

Judgment  reversed,  with  instructions  to 
Superior  Court,  Room  3,  to  overrule  the  de- 
murrer of  Buskirk  and  Smith,  mortgage 
trustees,  to  the  plea  in  abatement  of  the 
Moore-Mansfield  Construction  Company, 
and  to  overrule  the  demurrers  to  the  cross 
complaint  of  appellants  Pulse  and  Porter 
in  the  same  oase,  and  with  instructions  to 
Superior  Court,  Room  1,  to  overrule  each 
demurrer  to  the  complaint  of  Moore-Mans- 
field Construction  Company,  and  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

Myers,  Ch.  J.,  not  participating,  because 
of  interest  in  main  question  decided. 
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FRANK  M.  JOHNSON,  Plff.  in  Err., 

V. 

B.  C.  CLARK  MOTOR  COMPANY. 
(—  Mich.  — .,  139  N.  W.  30.) 

Trial  —  Jury  —  negligence. 

1.  The  jury  must  di'tormine  whether  or 
not  the  servant  of  a  motor  manufacturer  is 
negligent  in  setting  machinery  in  motion 
while  an  inspector  has  his  hand  in  it  so 
that  motion  will  cause  injury. 
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Master  and  servant  •»  fellow  servants 
—  sellers*  and  buyers'  employees. 

2.  The  tester  employed  by  a  motor  manu- 
facturer, and  an  inspector  employed  by  a 
buyer,  are  not  fellow  servants,  although 
they  are  engaged  in  inspecting  and  testing 
the  same  motor. 

Same  —  volunteer  —  buyer's  Inspector. 

3.  A  buyer's  inspector  of  motors  is  not 
a  mere  volunteer  in  attempting  to  adjust 
the  mechanism  of  a  motor  in  process  of  be- 
ing tested  by  the  seller's  employee,  so  as 
to  prevent  his  holding  the  seller  liable  in 
case  he  is  injured  by  the  tester's  negligence. 

Negligence  •»  motor    inspector  —  dan- 
e:erou8  position. 

4.  A  buyer's  inspector  is  not  per  se  neg- 
ligent in  placing  his  hands  in  a  dangeroui 
position  to  tighten  a  pulley  on  a  motor 
which  is  being  tested  by  the  seller's  em- 
ployee while  it  is  at  rest,  where  he  has  no 
reason  to  anticipate  that  the  machine  .will 
be  put  in  motion  while  he  is  in  danger. 

Evidence  —  injury  to  motor  inspector 
—practice  —  res  gestae. 

6.  In  an  action  to  hold  a  motor  manu- 
facturer liable  for  injury  to  a  buyer's  in- 
spector by  the  starting  of  a  motor  while 
he  was  making  an  adjustment  of  the 
mtechanism,  evidence  is  admissible  as  to  the 
practice  of  the  work  of  inspection  and  what 
was  said  and  done  by  plaintiff  and  the  de- 
fendant's tester,  who  had  charge  of  the 
machine  immediately  before  and  at  the  time 
of  the  injury. 

(December  17,  1912.) 

ERROR  to  the  Circuit  Court  for  Jackson 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
damages    for   personal    injuries    alleged    to 
have  been  caused  by  the  negligence  of  de- 
fendant's servant.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Price  &  Whiting,  for  appellant: 
Crankshaw    was   guilty   of   negligence   in 
starting  the  motor  at  the  time  he  did,  and 
the    trial    court    was    in    error    in   holding 
otherwise. 

Note.  —  The  question  of  the  master's  lia- 
bility for  injury  to  an  employee's  assistant 
is  discussed  in  the  note  to  Paducah  Box  k 
Basket  Co.  v.  Parker,  43  L.R.A.(N.S.)   179. 

As  to  the  liability  of  the  master  for  in- 
jury to  a  volunteer,  see  notes  to  Evarts  v. 
St.  Paul,  M.  &  M.  R.  Co.  22  L.R.A.  663: 
Crissom  v.  Atlanta  &  B.  Air  Line  R.  Co. 
13  L.R.A.(N.S.)  501;  and  Hunter  v.  Cor 
rigan,  43  L.R.A.(N.S.)   187. 

As  to  the  master's  liability  to  an  emer- 
gency assistant,  see  the  note  to  St.  Louis  & 
S.  F.  R.  Co.  V.  Bagwell.  40  L.R.A.(N.S.) 
1180. 

As  to  the  joint  liability  of  the  master 
and  a  person  installing  a  machine  to  an 
employee  injured  during  the  installation, 
see  the  note  to  Fliege  v.  Kansas  City  ft  W. 
R,  Co.  30  L.R.A.(N,S.)   734. 
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Cooley,  Torts,  630;  Brown  v.  Congress  & 

B.  Street  R.  Co.  49  Mich.  153,  13  N.  W. 
494,  4  Am.  Neg.  Cas.  32;  Mitchell  v.  Chi- 
cago &  G.  T.  R.  Co.  61  Mich.  236,  38  Am. 
Rep.  566,  16  N.  W.  388,  4  Am.  Neg.  Cas.  37; 
Brotherton  v.  Manhattan  Beach  Improv. 
Co.  48  Neb.  563,  33  L.R.A.  598,  58  Am.  St. 
Rep.  709,  67  N.  W.  479. 

Thomp.  Neg.  §§  1,  190;  Wellihan  v.  Na- 
tional Wheel  Co.  128  Mich.  1,  87  N.  W.  75; 
Engel  V.  Smith,  82  Mich.  1,  21  Am.  St.  Rep. 
549,  46  N.  W.  2K 

Messrs.  Wilson  &  Cobb,  for  appellee: 

Plaintiff  had  no  duty  to  perform  in  con- 
nection with  the  tightening  of  the  pulley, 
and  in  doing  so  he  was  a  mere  volunteer. 

Jakoboski  v.  Grand  Rapids  &  I.  R.  Co. 
106  Mich.  444,  64  N.  W.  461;  Taylor  v. 
Home  Teleph.  Co.  163  Mich.  461,  31  L.R.A. 
(N.S.)  386,  128  N.  W.  728;  40  Cyc.  217, 
note  76;  Cook  v.  Johnston,  68  Mich.  437, 
65  Am.  Rep.  703,  26  N.  W.  388;  Hutchinson 
V.  Cleveland-Cliffs  Iron  Co.  141  Mich.  346, 
104  N.  W.  698,  19  Am.  Neg.  Rep.  28,  152 
Mich.  367,  116  N.  W.  1132;  Kinney  v.  Ou- 
sted, 113  Mich.  96,  38  L.R.A.  665,  67  Am.  St. 
Rep.  455,  71  N.  W.  482;  Everhart  v.  Terre 
Haute  &  I.  R.  Co.  78  Ind.  292,  41  Am.  Rep. 
567;  Wischam  v.  Rickards,  136  Pa.  109,  10 
L.R.A.  97,  20  Atl.  632 ;  Cincinnati,  N.  0.  &  T. 
P.  R.  Co.  V.  Finnell,  108  Ky.  135,  67  L.R.A. 
266,  66  S.  W.  902,  7  Am.  Neg.  Rep.  439; 
Stevens    v.    Chamberlin,   61   L.R.A.   613,   40 

C.  C.  A.  421,  100  Fed.  378;  Flower  v.  Penn- 
sylvania R.  Co.  69  Pa.  210,  8  Am.  Rep.  251, 
12  Am.  Neg.  Cas.  624;  Osborne  v.  Knox  & 
L.  R.  Co.  68  Me.  49,  28  Am.  Rep.  16;  May- 
ton  V.  Texas  &  P.  R.  Co.  63  Tex.  77,  61 
Am.  Rep.  637;  Sherman  v.  Hannibal  &  St. 
J.  R.  Co.  72  Mo.  62,  37  Am.  Rep.  423;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Lindley,  42  Kan. 
714,  6  L.R.A.  646,  16  Am.  St.  Rep.  516,  22 
Pac.  703;  Church  v.  Chicago,  M.  &  St.  P. 
R.  Co.  50  Minn.  220,  16  L.R.A.  861,  52  N.  W. 
647;  Atlanta  &  W.  P.  R.  Co.  v.  West,  121  Ga. 
641,  67  L.RJI.  701,  104  Am.  St.  Rep.  179, 
49  S.  E.  711. 

One  who  voluntarily  and  unnecessarily 
exposes  himself  to  an  imminent  danger 
known  to  him,  and  so  contributed  to  his 
injury,  cannot  escape  the  consequences  be- 
cause the  negligence  of  another  concurred  in 
producing  the  injury. 

Wight  v.  Michigan  C.  R.  Co.  161  Mich. 
216,  126  N.  W.  414. 

Plaintiff,  by  adopting  the  unsafe  way  of 
fixing  or  tightening  the  pulley,  was  guilty 
of  negligence,  which  was  contributory  if  the 
defendant  was  negligent. 

Schulte  v.  Pfaudler  Co.  150  Mich.  427,  113 
N.  W.  1120;  Conner  v.  Lake  Shore  &  M.  S. 
R.  Go.  158  Mich.  688,  123  N.  W.  533;  Luk- 
ovski  V.  Michigan  C.  R.  Co.  164  Mich.  361, 
129  N.  W.  707. 
44  L.R.A.(N.8.) 


Stone,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  on  the  case  brought 
to  recover  damages  resulting  from  an  in- 
jury in  which  the  plaintiff  lost  his  right 
hand  and  forearm  on  March  2,  1908.  The 
defendant  operated  shops  in  the  city  of 
Jackson,  where  it  manufactured  gasolene 
motors. 

The  Jackson  Automobile  Company,  an- 
other manufacturing  company  of  the  same 
city,  had  an  arraugement  with  the  defend- 
ant whereby  it  purchased  the  motors  of  de- 
fendant, which  were  tested  and  inspected  at 
the  shops  of  the  defendant  before  they  were 
accepted  by  the  Jackson  Automobile  Com- 
pany. The  work  of  inspection  was  done  in 
a  room  of  defendant,  called  the  testing 
room,  which  was  off  by  itself  on  the  ground 
floor  at  the  back  end  of  the  main  build- 
ing of  the  defendant.  The  defendant  had  a 
man  named  Crankshaw  in  its  employ,  who 
was  present  in  this  room  to  exhibit  the 
motors  and  represent  it  at  the  tests;  and 
the  plaintiff  was  there  in  the  employment 
of  and  representing  the  Jackson  Automo- 
bile Company  to  see  that  the  motors  were 
up  to  a  certain  standard  before  they  were 
accepted  by  the  latter  company.  The  de- 
fendant manufactured  two  different  styles 
of  motors,  one  of  which  was  known  as 
model  "E,"  and  the  plaintiff  was  injured 
while  getting  ready  to  apply  the  belt  test 
to  a  motor  of  this  model.  The  plaintiff 
was  instructed  by  his  employer,  the  Jack- 
son Automobile  Company,  to  go  to  the  de- 
fendant's factory  and  see  that  the  motors 
were  tested,  and  that  they  came  out  right, 
to  avoid  trouble  after  the  motors  came 
to  the  Jackson  Automobile  Company.  He 
was  instructed  by  his  employer  to  have 
each  motor  "pulled  under  a  load,"  and  to 
that  end  the  testing  room  aforesaid  was 
furnished  with  a  dynamo  and  electrical  fix- 
tures, so  that  the  motor  could  be  run  under 
a  load,  in  order  to  develop  and  correct  any 
imperfections  and  determine  its  horse- 
power. The  method  of  operation  was  sub- 
stantially as  follows:  The  motor  was  set 
upon  a  stand  on  the  floor  of  the  testing 
room,  and  a  belt  run  from  the  pulley  on 
the  transmission  shaft  of  the  motor  to  the 
line  shaft;  and  the  belt  from  this  line  shaft 
in  turn  drove  the  dynamo  and  generated 
the  electricity,  which,  by  the  aid  of  elec- 
trical instruments,  determined  the  horse 
power.  In  other  words,  the  gasolene  motor 
or  engine  drove  the  line  shaft,  the  latter  in 
turn  drove  the  dynamo,  and  the  dynamo 
operated  the  electrical  instruments  which 
determined  the  horse  power. 

The  motors  were  assembled  in  another 
part  of  defendant's  factory,  and  were  then 
brought  into  the  testing  room.     Plaintiff's 
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inspection  eomnieiiccd  as  soon  as  they  were 
brought  into  the  testing  room,  and  the  mo- 
tors would  be  on  the  stand  from  five  to 
eight  or  ten  hours  before  they  would  be 
passed.  The  plaintiff,  in  the  course  of  ex- 
amining and  testing  these  machines,  would 
go  all  over  them  and  do  whatever  came 
in  his  way  to  do,  or  was  necessary,  in  order 
to  satisfy  himself  that  the  machines  were 
in  perfect  working  order.  The  plaintiff  and 
defendant's  representative  worked  together 
a  great  deal  of  the  time,  and  if  any  trou- 
ble or  peculiar  noise  was  detected  some- 
times one  would  locate  it  and  sometimes  the 
other,  when  the  proper  steps  were  taken  to 
remedy  it.  In  manipulating  the  motors  or 
machines  the  plaintiff  "did  whatever  suited 
his  fancy,"  and  this  was  done  sometimes 
after  defendant's  representative  had  got 
through  with  them;  and  sometimes  he  would 
call  attention  to  something  that  had  been 
developed  in  running  a  motor  ''before  the 
motor  run  thirty  minutes."  If  a  pulley  was 
loose  and  required  tightening,  or  if  the 
belt  was  to  be  put  on  in  the  course  of  ex- 
amining the  machines,  sometimes  plaintiff 
would  do  it,  and  sometimes  the  defendant's 
representative  would  do  it.  It  was  custom- 
ary for  either  one  to  do  it,  just  as  it  hap- 
pened to  be  convenient.  The  last  thing  to 
be  done  in  testing  these  motors  was  to 
take  what  was  called  the  dynamo  test,  or 
belt  test,  by  which  the  horse  power  was 
determined.  For  the  purpose  of  making  this 
belt  test,  a  pulley  was  placed  upon  the 
transmission  shaft  of  the  motor,  from  which 
a  belt  was  run  to  the  main  shaft,  as  ex- 
plained before.  This  pulley  was  used  for 
no  other  purpose. 

The  plaintiff  and  Crankshaw  had  been 
working  at  this  business  for  about  three 
months  before  the  injury  complained  of. 
On  the  day  in  question  the  motor  had  been 
upon  the  stand  undergoing  inspection  and 
examination  during  the  forenoon,  and  when 
the  noon  recess  came  there  was  practically 
nothing  left  to  be  done  but  to  take  the  belt 
test.  When  plaintiff  returned  to  the  shop 
after  the  noon  recess,  he  went  over  to  where 
the  motor  was  to  proceed  with  the  test.  The 
motor  was  not  then  running,  was  still,  and 
Crankshaw,  who  was  to  take  part  in  the 
test,  was  standing  by  it.  When  plaintiff 
got  to  the  motor,  he  found  that  the  pulley 
upon  the  transmission  shaft  of  the  motor  to 
which  they  would  have  to  apply  the  belt, 
in  ol*der  to  make  the  test,  was  loose.  He 
wiggled  the  pulley,  and  as  Crankshaw  saw 
him  doing  this,  and  saw  that  it  was  loose, 

he   said    to   plaintiff,   "Ain't    that    d d 

thing  ready  yet?"  To  which  plaintiff  re- 
plied: "No;  there  is  no  key  in  it.  I  will 
lix  it."  Plaintiff  then  readied  and  picked 
up  the  key,  which  was  on  a  little  shelf  next 
44  L.R.A.'(N.S.) 


to  him,  and  inserted  it  into  the  shaft, 
pushed  the  pulley,  and  started  to  screw  up 
the  follower  with  a  wrench.  The  follower 
bound  a  little,  as  was  often  the  case  with 
new  motors,  which  made  it  necessary  to  en- 
gage the  transmission  shaft,  so  as  to  hold 
it  while  the  follower  was  turned  up.  This 
was  done  by  operating  what  was  called  "the 
gear-shifting  rod,"  and  in  order  to  do  this 
it  was  necessary  to  push  hard  on  the  rod. 
The  plaintiff  testified  that  the  only  way 
that  he  could  do  that  was  to  put  his  hand 
through  the  pulley,  so  as  to  get  a  direct 
push  on  the  rod.  He  further  testified  that 
this  was  the  ordinary  and  most  convenient 
way  of  doing  this.  Just  before  the  plaintiff 
came  over  to  the  motor,  Crankshaw  had 
been  running  it,  and  had  detected  a  rattling 
in  a  valve,  and  stopping  the  motor  he  had 
remedied  the  rattling,  which  was  a  matter 
of  minor  importance,  and  was  adjusted  by 
turning  a  little  set  screw. 

In  order  to  start  the  motor,  it  was  usually 
necessary  to  crank  it,  the  same  as  an  auto- 
mobile; but  sometimes  it  would  start  under 
its  own  compression,  when  the  electric 
switch  or  button  was  turned.  This  button 
was  on  the  wall  about  midway  of  the 
motor,  and  near  where  Crankshaw  stood, 
so  that  all  he  had  to  do  to  turn  this  button 
was  to  reach  up  and  touch  it. 

After  having  the  conversation  with  plain- 
tiff above  related,  and  while  the  plaintiff 
was  bent  over  tightening  the  pulley,  and 
had  his  right  hand  through  the  spokes  of 
the  pulley  to  push  the  shifting  rod,  Crank- 
shaw reached  up,  turned  the  switch,  set  the 
pulley  in  motion,  and  so  injured  the  plain- 
tiff's right  arm  that  it  had  to  be  amputated. 

The  pulley  revolved  rapidly;  would  start 
off  at  from  500  to  2,000  revolutions  a  min- 
ute. Crankshaw  testified  that  plaintiff  in 
putting  his  hand  through  the  spokes  was 
acting  in  the  customary  and  convenient 
way,  and  in  the  way  which  he  had  done 
himself,  and  had  seen  others  do  it.  He  did 
not  know  and  could  not  tell  why  he  had 
turned  the  switch  and  started  the  machine, 
and  testified  that  he  would  not  have 
thrown  the  switch  had  he  thought  of  plain- 
tiff's position;  that  he  forgot  for  the  in- 
stant plaintiff's  position,  though  he  knew 
that  plaintiff  was  at  the  pulley.  As  soon 
as  Crankshaw  had  thrown  the  switch  and 
set  the  machine  in  motion,  he  realized  what 
he  had  done,  and  immediately  threw  the 
switch  back  and  stopped  the  machine;  but 
it  was  too  late  to  save  plaintiff's  hand.  Had 
he  not  set  the  machine  in  motion,  it  was 
perfectly  safe  for  the  plaintiff  to  put  his 
arm  through  the  pulley  and  push  the  shift- 
ing rod  as  he  did. 

The  foregoing  statement  of  facts  was 
somewhat    modified    by     the    plaintiff  and 
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Crankshaw  (the  only  witnesses  swprn)  on  I  they  should  be  servants  of  the  same  mas- 
,    ^.  ,  ,  i   .    ,  XV      ter," — citing  ilcAndrews  v.  Burns,  39  N.  J. 

L.  119,  16  Am.  Neg.  Gas.  680,  where  it  was 
said,  "They  are  not  fellow  servants  unless 
they  are  all  under  the  direction  and  con- 
trol of  a  common  master,"  also  citing 
Shearm.  &  Redf.  Neg.  §  116,  and  other  cases. 

Because  they  were  not  subject  to  the  con- 
trol of  the  common  master,  the  plaintiff 
was  not  in  any  sense  a  fellow  servant  of 
defendant's  employee.  Wagner  v.  Boston 
Elev.  R.  Co.  188  Mass.  437,  74  N.  E.  919, 
■citing  Morgan  v.  Smith,  169  Mass.  570,  35 
M.  E.  101;  Reagan  v.  Casey,  160  Mass.  374, 
36  N.  E.  58;  Delory  v.  Blodgett,  186  Mass. 
126,  64  KRwA.  114,  102  Am.  St.  Rep.  328,  69 
N".  E.  1078,  15  Am.  Neg.  Rep.  681. 

Instances  may  be  found  where  one  serv- 
ant may  become,  pro  hoc  vice,  the  servant 
of  another  master,  so  that  the  servants  of 
the  latter  will  be  his  fellow  servants.  The 
following  cases  illustrate  this  rule: 

In  Laporte  v.  Pittsburg  &  L.  E.  R.  Co. 
209  Pa.  469,  58  Atl.  860,  17  Am.  Neg.  Rep. 
350,  plaintiff  was  employed  by  a  coke  com- 
pany to  shift  cars  on  a  side  track  of  the 
company;  such  cars  being  placed  thereon 
by  defendant  railroad  company,  which  every 
morning  placed  cars  on  the  tracks.  Plain- 
tiff's duty  was  to  shift  the  cars  on  a  side 
track  in  front  of  the  ovens  of  the  coke  com- 
pany. On  the  morning  of  the  accident  the 
cars  were  delivered  on  one  of  the  side 
tracks,  and  plaintiff  was  advised  by  the 
freight  conductor  that  no  more  cars  were 
coming  on  such  track.  The  switch  had  been 
left  negligently  open  on  the  track  on  which 
the  plaintiff  was  working,  and  cars  intended 
for  another  side  track  ran  through  the 
switch  and  injured  plaintiff.  Held  that, 
under  the  act  of  April  4,  1868  (P.  L.  58), 
the  railroad  crew  and  car  shifters  were  co- 
employees  while  working  in  the  yard  to- 
gether, and  plaintiff  could  not  recover.  This 
case  seems  to  turn  upon  the  provisions  of 
the  statute,  which  are  in  substance:  That 
'Vhen  any  person  shall  sustain  personal 
injury  or  loss  of  life  while  lawfully  engaged 
or  employed  on  or  about  the  roads,  works, 
depots,  and  premises  of  a  railroad  company 
.  .  .  of  which  company  such  person  is 
not  an  employee,  the  right  of  action  and 
recovery  in  all  such  cases  against  the  com- 
pany shall  be  such  only  as  would  exist  if 
such  person  were  an  employee."  Davis  v. 
Button,  78  Cal.  247,  18  Pac.  133,  20  Pac.  645. 

In  Quinn  v.  National  Sugar  Ref.  Co.  102 
App.  Div.  47,  92  N.  Y.  Supp.  95,  plaintiff 
was  employed,  at  the  time  of  his  injury, 
by  a  lighterage  company  transporting  sugar 
to  a  dock  of  defendant  sugar  refining  com- 
pany, and  in  such  work  a  winch  belonging 
to  the  refining  company,  operated  by  steam 
and  an  engineer  furnished  by  it,  was  used 
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cross-examination,  and  we  have  stated  the 
case  in  the  light  most  favorable  to  the 
plaintiff,  as  warranted  by  the  evidence. 

At  the  close  of  the  plaintiff's  case,  de- 
fendant's counsel  moved  the  court  to  direct 
a  verdict  for  the  defendant  upon  the  fol- 
lowing grounds:  (1)  That  no  negligence  of 
the  defendant  had  been  shown;  (2)  that 
the  plaintiff  was  guilty  of  contributory 
negligence. 

The  motion  was  granted,  and  a  verdict 
for  the  defendant  was  directed  by  the 
court  upon  both  grounds  stated,  and  a 
judgment  for  the  defendant  was  entered. 
The  plaintiff  has  brought  the  case  here  for 
review  and  many  errors  are  assigned.  The 
twenty-seventh  assignment  of  error  is  to 
the  effect  that  the  court  erred  in  directing 
a  verdict  for  the  defendant,  for  the  reason 
that  under  the  evidence  in  the  case  the 
question  of  the  defendant's  negligence,  as 
well  as  the  question  of  plaintiff's  contribu- 
tory negligence,  were  questions  which  should 
have  been  submitted  to  the  jury.  This  as- 
signment of  error  raises  the  meritorious 
questions  in  the  case. 

(1)  Was  there  evidence  of  defendant's 
negligence?  This  question  involves  an- 
other: Were  the  plaintiff  and  Crankshaw 
fellow  servants? 

The  trial  court  charged  the  jury  that  if 
Craiikshaw  was  guilty  of  negligence  the  de- 
fendant would  be  responsible  for  his  negli- 
gence. We  cannot  agree  with  the  trial  court 
that,  as  matter  of  law,  Crankshaw  was  not 
guilty  of  negligence.  Whether  he  failed  to 
exercise  such  care,  prudence,  and  fore- 
thought as  duty  required  to  be  given  or 
exercised  under  the  circumstances  was,  at 
least,  a  question  for  the  jury.  The  negli- 
gence of  Crankshaw,  if  any,  must,  under 
the  evidence,  be  imputed  to  the  defendant, 
unless  the  plaintiff  and  Crankshaw  were 
fellow  servants,  or  unless  the  plaintiff  was 
a  mere  volunteer. 

The  undisputed  evidence  shows  that  the 
plaintiff  was  in  a  distinct  and  separate  em- 
ployment from  that  of  Crankshaw,  and  they 
were  in  no  senile  under  a  common  master, 
or  subject  to  the  same  control.  Kastl  v. 
Wabash  R.  Co.  114  Mich.  53,  72  N.  W.  28. 

In  26  Cyc.  at  page  1284,  the  rule  is  stated 
as  follows:  ''Servants  of  separate  masters, 
although  engaged  in  a  common  undertak- 
ing, are  not  fellow  servants.  To  constitute 
that  relation  servants  must  be  in  the  em- 
ploy or  under  control  of  a  common  mas- 
ter,"— citing  many  cases,  English  and 
American. 

In  2  Thompson  on  Negligence  at  page 
1040,  that  author  says:  "Nearly  all  the 
definitions  of  fellow  servants  given  in  the 
books  make  it  essential  to  the  relation  that 
44  L.R.A.(N.S.) 
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by  the  lighterage  conipsiny,  which  paid  the 
refining  company  an  agreed  price  per  hour 
for  such  use.  Plaintiil"  was  injured  by  the 
negligence  of  such  engineer.  Held  that, 
though  the  refining  company  was  in  a  meas- 
ure interested  in  the  work,  the  engineer, 
under  such  circumstances,  was  plaintill's 
fellow  servant,  for  whose  negligence  the 
refining  company  was  not  liable.  The  doc- 
trine of  the  case  seems  to  be  that  where 
there  is  unity  of  service  and  control  in  any 
particular  employment,  even  though  one  of 
the  servants  is  in  the  general  employ  of 
another,  the  law  is  well  established  that 
they  are  to  be  treated  as  co:;ervants  as  to 
the  particular  employment  in  which  they 
are  at  the  moment  engaged,  citing  Wyllie 
V.  Palmer,  137  N.  Y.  248-258,  19  L.R.A.  285, 
33  N.  E.  381 ;  Higgins  v.  Western  U.  Teleg. 
Co.  156  N.  Y.  75-78.  66  Am.  St.  Hep.  537, 
50  N.  E.  500,  and  Longa  v.  Stanley  Hod 
Elevator  Co.  69  X.  J.  L.  31,  54  Atl.  251,  13 
Am.  Neg.  Rep.  557.  In  this  last  case  the 
servant  of  \A'han,  while  in  a  safe  place 
and  free  from  danger  in  doing  his  master's 
work,  at  the  request  of  the  engineer  of  the 
elevator  company,  which  was  engaged  in  an 
independent  employment  over  which  Whan 
had  no  control,  attempted  to  loosen  the 
elevator  which  had  stuck  fast,  and  while 
doing  so  was  killed.  Held,  that  the  elevator 
company  was  not  liable;  that  if  the  engi- 
neer had'  authority  to  employ  the  decedent 
they  were  fellow  servants;  if  he  had  no 
such  authority  the  decedent  was  a  mere 
volunteer.  This  case  seems  to  have  been 
disposed  of  upon  the  question  as  to  whether 
the  engineer  of  the  elevator  company  had 
authority  to  employ  the  decedent  to  assist 
him  in  loosing  the  elevator;  and  it  was  said 
that,  if  he  had  such  authority,  then  dece- 
dent was  a  fellow  servant  of  the  engineer, 
and  the  plaintiff  could  not  recover.  And  if 
the  engineer  had  no  such  authority  from 
his  employer,  then  the  decedent  was  a  mere 
volunteer,  and  the  company  was  without 
liability. 

We  are  of  opinion  that  the  plaintiff  and 
Crankshaw   were  not  fellow  servants. 

Was  the  plaintiff  a  mere  volunteer? 

It  is  earnestly  urged  by  defendant's  coun- 
sel that  the  plaintiff  was  a  mere  volunteer 
in  that  particular  work  in  which  he  was 
engaged  when  injured,  and  therefore  can- 
not recover. 

The  general  rule  is  well  stated  in  26  Cyc. 
at  page  1287,  as  follows:  ''One  who,  hav- 
ing no  interest  in  the  work,  voluntarily 
assists  the  servant  of  another  cannot  re- 
cover from  the  master  for  an  injury  caused 
by  the  negligence  or  misconduct  of  such 
servant,  since  he  can  impose  no  greater  duty 
on  the  master  than  a  hired  servant." 

The  same  rule  is  stated  in  2  Thompson  on 
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Negligence  at  page  1045,  but  that  author 
adds:  "Care  must  be  taken,  however,  to 
distinguish  the  case  of  a  mere  volunteer 
from  that  of  one  assisting  the  servants  of 
another,  at  their  request,  for  the  purpose 
of  expediting  his  own  business  or  that  of 
his  master.  In  such  a  case,  he  will  not  stand 
in  the  relation  of  fellow  servant  to  them; 
if  he  is  injured  by  their  negligence,  the  doc- 
trine of  respondeat  8upericr  will  apply,  and 
their  master  will  be  responsible.  It  is  ob- 
vious that  the  real  difficulty  in  these  cases 
will  be  to  determine,  on  the  facts,  whether 
the  person  injured  was  a  mere  volunteer,  or 
acting  in  the  furtherance  of  his  own  or  his 
master's  business."  The  author  cites  and 
quotes  from  the  leading  English  cases  of 
Holmes  v.  Northeastern  R.  Co.  L.  R.  4  Exch. 
254,  affirmed  in  Exchequer  Chamber,  L.  K. 
6  Exch.  123,  40  L.  J.  Exch.  N.  S.  121,  24  L. 
T.  N.  S.  69;  Wright  v.  London  &  N.  W.  R. 
Co.  L.  R.  1  Q.  B.  Div.  252,  46  L.  J.  Q.  B.  N.  S. 
570,  33  L.  .T.  N.  S.  830. 

The  former  of  these  cases  was  said,  by 
Lord  Coleridge,  Ch.  J.,  in  the  latter  case, 
to  be  one  of  the  greatest  authority,  because 
in  the  exchequer  chamber  seven  judges  af- 
firmed the  decision,  for  the  reasons  given 
by  the  judges  in  the  court  of  exchequer. 

In  Bonner  v.  Bryant,  79  Tex.  640,  23  Am. 
St.  Rep.  361,  15  S.  W.  491,  the  case  of  Eason 
V.  Sabine  &  E.  T.  R.  Co.  65  Tex.  577,  67  Am. 
Rep.  006,  was  adhered  to,  which  was  to  the 
effect  that  where  one  having  no  interest  in 
the  loading  of  a  car,  or  in  the  carriage  or 
delivery  of  passengers  or  freight,  volunteers 
to  assist  in  reference  to  such  matters,  and 
while  thus  engaged  is  injured,  he  stands  in 
the  same  position  as  a  regular  employee 
engaged  in  the  particular  service,  so  far  as 
the  right  of  recovery  for  his  injuries  is  con- 
cerned; but  the  case  is  different  where  the 
injured  party  was  acting  at  the  time  in 
furtherance  of  his  own  or  his  master's  busi- 
ness. In  the  principal  case  2  Thompson  on 
Negligence,  1045,  is  cited. 

In  Eason  v.  Sabine  &  E.  T.  R.  Go.  supra, 
the  following  language  is  used:  "Thus, 
when  the  owner  of  freight  transported  by 
a  railway  company  was  allowed  to  assist 
in  its  delivery,  and  in  so  doing  was  injured 
through  the  carelessness  of  the  company's 
servants,  it  was  held  that  he  could  recover 
damages  of  the  company," — citing  Holmes 
v.  Northeastern  R.  Co.  L.  R.  4  Exch.  254; 
Wright  v.  London  &  N.  W.  R.  Co.  L.  R. 
1  Q.  B.  Div.  252,  45  L.  J.  Q.  B.  N.  S.  570,  33 
L.  T.  N.  S.  830. 

"The  principle  upon  which  a  recovery  is 
allowed  is  this:  The  injured  person  is  not 
a  volunteer,  but  engaged,  at  the  request  or 
with  the  permission  of  the  railway's  agents, 
in  a  transaction  of  interest  as  well  to  him* 
'  self  or  his  master  as  to  the  niiXroad  cqqx^ 
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pany,  and  this  entitles  him  to  the  same  pro- 
tection against  the  negligence  of  the  com- 
pany's servants  as  if  he  were  at  the  time 
attending  to  his  own  private  afTairs. 
Though  performing  a  service  beneficial  to 
both,  he  is  doing  so  in  his  own  behalf,  and 
not  as  a  servant  of  the  company.  Their 
request  or  acquiescence  gives  him  the  right 
to  perform*  the  service.  The  fact  that  he 
acts  in  his  own  behalf,  however  beneficial 
his  labor  may  be  to  the  company,  gives  him 
the  right  to  be  protected  against  the  negli- 
gence of  the  company's  servants." 

In  Mclntire  Street  R.  Co.  v.  Bolton,  43 
Ohio  St.  224,  64  Am.  Rep.  803,  1  N.  E.  333, 
the  plaintiff  was  a  passenger  on  defendant's 
street  railroad  on  a  car  northward  bound. 
The  railway  was  a  single  track,  with  occa- 
sional side  tracks  for  the  passage  of  cars 
moving  in  the  opposite  direction.  The 
north-bound  car  having  been  drawn  beyond 
the  side  track,  where  it  was  to  have  met 
the  south-bound  car,  it  became  necessary 
to  push  it  back  to  the  side  track,  so  that 
the  cars  could  pass  and  each  proceed  to  its 
destination.  At  the  request  of  the  driver 
of  {he  north-bound  car,  the  plaintiff  assisted 
him  in  pushing  the  car  back  to  the  side 
track.  While  so  engaged,  without  fault  on 
his  part,  he  was  injured  by  act  of  defend- 
ant's driver  on  the  south-bound  car.  It  was 
held  that  the  plaintiff  did  not  engage  in  the 
service  of  defendant  as  a  mere  volunteer, 
but  that,  under  the  circumstances,  the  plain- 
tiff could  not  be  considered  as  a  fellow  serv- 
ant with  the  driver  of  the  south-bound  car; 
and  the  doctrine  of  respondeat  superior  ap- 
plies. The  court  says:  And  "it  does  not 
follow  that,  under  all  circumstances,  a  per- 
son who  assists  the  servants  of  another  in 
the  discharge  of  their  duties,  without  em- 
ployment by  the  master,  is  to  be  regarded 
as  voluntarily  assuming  the  relation  of  a 
fellow  servant,  or  the  risks  pertaining  to 
that  relation.  To  illustrate:  SupI)ose  a 
servant,  in  driving  his  master's  team  on  the 
highway,  founders  in  such  a  manner  as  to 
prevent  the  use  of  the  highway  by  others 
for  the  time  being.  Another  person,  who  is 
thus  Impeded  in  the  use  of  the  road,  assists 
the  servant,  either  with  or  without  request, 
to  remove  the  impediments  to  travel  from 
the  highway.  Such  other  person  docs  not 
therebv  become  the  fellow  servant  of  the 
driver.  Indeed,  in  no  just  sense  has  he  vol- 
untarily entered  the  service  of  the  master. 
And  the  rule  of  .  .  .  [vohmteer]  does 
not  apply  to  the  case  supposed;  and  there- 
fore it  was  not  error  in  the  court  of  com- 
mon pleas  to  refuse  it." 

The  case  of  Wischam  v.  Rickards,  136  Pa. 
109  10  LJI.A.  97,  20  Am.  St.  Rep.  9(H),  20 
Atl.  632,  scales  the  general  rule  as  to  volun- 
teers to  be  as  claimed  by  counsel  for  de- 
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fendant.  While  it  was  held  that  if  plaintiff 
was  a  mere  volunteer  he  could  not  recover, 
the  court  says  that,  under  the  facts  in  the 
case,  'while  it  may  seem  a  little  strained  to 
call  such  a  person  a  mere  volimteer,  the 
reason  given  for  the  nonliability  of  the 
master  is  more  substantial,  to  wit,  that  the 
plaintifT^s  act  of  associating  himself  with  the 
defendant's  servant  in  the  performance  of 
the  work  was  done  without  the  knowledge 
or  consent  of  the  master;  and  therefore  he 
cpuld  acquire  no  better  position  than  that 
of  the  6er\'ant  with  whom  he  associated 
himself." 

The  case  is  finally  disposed  of  upon  the 
ground  that  the  plaintiff  became  one  of  thp 
servants  to  assist  in  the  defendant's  act  of 
delivering  the  wheel.  The  participation  of 
the  T)laintiff  was  not  that  of  an  owner  re- 
ceiving his  own  goods,  but  was  that  of  a 
servant  assisting  the  servants  of  the  de- 
fendant, and  this  circumstance  brings  it 
within  the  rule  of  nonliability.  This  is  an 
exceedingly  close  case,  highly  exceptional  in 
its  facts,  and,  as  the  court  says,  ''appar- 
ently without  precedent  among  the  author- 
ities." 

The  distinction  is  plainly  pointed  out  in 
Cargill  V.  Thompson,  50  Minn.  211,  52  N.  W. 
644,  cited  by  defendant. 

A  well-considered  case,  and  one  which  re- 
views the  authorities,  both  English  and 
American,  is  that  of  Kelly  v.  Tyra,  103 
Minn.  176,  17  L.R.A.(N.S.)  334,  114  N.  W. 
750.  In  that  case  Jaggnrd,  J.,  says:  "There 
is,  however,  an  increasing  class  of  cases  in 
which  the  exercise  of  proportionate  care  is 
held  to  be  due  to  servants  of  different  mas- 
ters, who  assist  in  the  performance  of  a 
service  mutually  beneficial  to  such  employ- 
ers. Thus  a  servant  of  a  shipper,  who,  to 
prevent  delay,  aids  the  servants  of  a  carrier 
in  shunting  cars,  is  not  a  mere  volunteer 
assisting  defendant's  servants,  although  on 
request,  but  is  regarded  as  having  been  on 
defendant's  premises  with  a  purpose  of  ex- 
pediting the  delivery  of  his  own  goods.  The 
carrier  is  liable  to  him  for  the  negligence 
of  its  servants.  [Citing  cases.]  ...  So 
one  with  an  interest,  who  is  requested  by 
another's  servant  to  assist  in  adjusting  or 
fixing  an  instrumentality  is  not  a  mere  vol- 
unteer, but  is  within  the  rule  requiring  the 
exercise  of  due  care.  [Citing  cases.]  'The 
distinction  running  through  all  the  cases  is 
this:  That  where  a  mere  volunteer — that  is, 
one  who  has  no  interest  in  the  work — un- 
dertakes to  assist  the  servants  of  another, 
he  does  so  at  his  own  risk.  In  such  a  case 
the  maxim  of  respondeat  superior  does  not 
apply.  But  where  one  has  an  interest  in 
the  work,  either  as  con--i<iiiee  or  the  serv- 
ant of  a  consignee,  or  in  any  other  capacity, 
and  at  the  request  or  with  the  consent  of 
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another*s  servants  undertakes  to  assist 
them,  he  does  not  do  so  at  his  own  risl^, 
and,  if  injured  by  their  carelessness,  their 
master  is  responsible.  In  such  a  case  the 
maxim  of  respondeat  superior  does  apply. 
The  hinge  on  which  the  cases  turn  is  the 
presence  or  absence  of  self-interest.  In  the 
one  case,  the  person  injured  is  a  mere  in- 
truder or  officious  intcrmeddler;  in  the  oth- 
er, he  is  a  person  in  the  regular  pursuit  of 
his  own  business,  and  entitled  to  the  same 
protection  as  anyone  whose  business  rela- 
tions with  the  master  expose  him  to  injury 
from  the  carelessness  of  the  master's  serv- 
ants.'    [Citing  many  cases.]" 

Applying  this  rule  to  the  facts  in  this 
case  as  claimed  by  the  plaintiff,  we  must 
hold  that  the  plaintiff  was  not  a  mere  vol- 
unteer. 

(2)  Was  the  plaintiff,  as  matter  of  law, 
guilty  of  contributory  negligence?  We  think 
not.  We  are  of  opinion  that  it  was  a  ques- 
tion for  the  jury.  Upon  this  record  it  ap- 
pears that  the  plaintiff  had  no  reason  to  an- 
ticipate that  Crankshaw'  would  start  the 
motor  when  he  did.  Plaintiff  was  proceed- 
ing in  a  perfectly  safe  manner  but  for  the 
active  and  unexpected  conduct  of  Crank- 
shaw. The  language  of  Justice  Brooke,  in 
Wallin  V.  Arcadia  &  B.  R.  R.  Co.  172  Mich. 
466,  138  N.  W.  270,  applies  here:  "The 
claim  of  defendant  that  plaintiff  should 
not  be  permitted  to  recover,  because  he 
selected  the  dangerous  rather  than  the  safe 
way  of  preparing  for  the  coupling,  is  with- 
out merit.  When  he  attempted  to  open  the 
coupler,  both  cars  and  engine  were  at  rest, 
and  he  believed  the  engine  would  not  move 
until  its  engineer  received  a  signal  from 
himself.  Had  they  remained  stationary, 
there  would  have  been  no  danger.  We  think 
he  was  not  bound,  as  a  matter  of  law,  to 
apprehend  that  the  conductor  would  appear 
and  give  the  signal  for  the  operation.  His 
conduct,  under  the  circifinstanccs,  in  all  its 
detail,  was  a  proper  subject  for  the  consid- 
eration of  the  jury  upon  the  question  of  his 
negligence." 

(3)  As  the  case  must  go  back  for  a  new 
trial,  some  attention  should  be  given  to  the 
assignments  of  error  relating  to  the  rulings 
of  the  court  upon  the  admission  of  evi- 
dence. We  think  that  what  was  said  and 
done  by  the  plaintiff  and  Crankshaw  imme- 
diately before  and  at  the  time  of  the  injury 
was  proper  subject  of  inquiry;  also  as  to 
what  the  practice  had  been  in  carrying  on 
the  work  there.  Answers  to  questions  cov- 
ered by  the  first,  second,  fourth,  eighth,  and 
fourteenth  assignments  of  error  might  well 
have  been  received.  The  other  questions 
covered  by  the  assignments  of  error  relat- 
ing to  the  rulings  upon  the  rejection  of  tes- 
timony were  properly  ruled  upon.  Some  of 
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them  relate  to  matters  of  mere  speculation, 
and  others  relate  to  matters  for  the  jury 
to  determine,  and  were  not  matters  of  opin- 
ion. The  other  questions  discussed  are  not 
likely  to  arise  upon  a  new  trial. 

For  the  errors  pointed  out,  the  judgment 
of  the  Circuit  Court  is  reversed  and  a  new 
trial  granted. 


MICHIGAN  SUPREME  COURT. 

WILLIAM  H.  GRAHAM,  Trustee,  Plff.  in 

Err., 

V. 

CITY  OF  DETROIT. 

(—  Mich.  — ,  140  N.  W.  949.) 

Evidence  —  admission  •»  tax   sale  — 
validity  of  decree. 

1.  A  stipulation  in  an  action  to  recover 
real  estate  under  a  tax  deed,  that  the  court 
decreed  that  the  tax  assessment  was  a  valid 
lien,  and  that  the  land  was  sold  to  satisfy 
such  lien,  is  not  an  admission  that  the  de- 
cree was  valid.  • 

Tax  —  on  highway  —  validity. 

2.  The  state  cannot  sell  for  delinquent 
taxes  real  estate  in  which  a  municipality 
has  an  easement  for  highway  purposes. 

(April  8,  1913.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to 
recover  possession  of  certain  land.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  McClatchey,  for  plaintiff  in 
error : 

An  absolute  unencumbered  title  in  fee  is 
conveyed  to  the  state  when  the  lien  for  un- 
paid taxes  is  foreclosed,  and  the  land  is 
sold  to  the  state  pursuant  to  a  valid  de- 
cree.     • 

Connecticut   Mut.   L.   Ins.   Co.   v.   Wood, 

Note,  —  Tax   or  assessment   for  public 
improvement  on  Highway, 

Graham  v.  Detboit  finds  support  in  Lan- 
cy  V.  Boston,  186  Mass.  128,  71  N.  E.  302. 
where  it  was  held  that  the  tax  assessed 
against  the  owners  of  the  fee  upon  that  part 
of  the  land  in  which  an  easement  had  been 
taken  for  public  use-;— a  part  for  a  public 
street  and  part  for  a  railroad  station  in 
connection  with  the  abolition  of  grade  cross- 
ings on  the  line  of  the  railroad — was  in- 
valid, and  therefore  the  purchaser  at  the 
sale  for  delinquent  taxes  acquired  no  title 
to  the  property.  The  court  said:  "An  ap- 
propriation of  land  to  the  use  of  the  public 
for  a  highway  under  the  right  of  eminent 
domain  creates  an  interest  in  the  public 
which  cannot  be  affected  by  a  subsequent 
attempt  to  tax  the  land  to  the  owner  of  the 
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115  Mieh.  448,  74  N.  W.  656;  Hickey  v. 
Rutledge,  136  Mich.  129,  98  N.  W.  974;  Iron 
Mountain  Public  Schools  v.  O'Connor,  143 
Mich.  35,  108  N.  W.  426;  Hall  v.  Mann,  118 
Mich.  201,  76  N.  W.  314;  Spaulding  v.  O'Con- 
nor, 119  Mich.  45,  77  N.  W.  323. 

Whatever  rights  the  defendant  city  had 
in  the  lands  in  question  were  cut  off  and 
extinguished  by  the  sale  of  the  land  for 
taxes,  and  plaintiff  now  has  the  absolute 
title  thereto,  with  the  right  of  possession 
and  peaceable  enjoyment  of  same. 

Robbins  v.  Barron,  32  Mich.  39;  Sinclair 
V.  Learned,  51  Mich.  344,  16  N.  W.  672; 
Westbrook  v.  Miller,  64  Mich.  132,  30  N.  W. 
916. 

The  proper  action  to  try  title  and  recover 
possession  of  land  is  ejectment. 

Armstrong  v.   St.  Louis,  69  Mo.  309,  33 

""  Am.  Rep,  499;  Mahon  v.  San  Rafael  Tump. 

Road  Co.  49  Cal.  269;  Montgomery  v.  Santa 

Ana  &  W.  R.  Co.   104  Cal.  197,  25  L.RA. 

654,  43  Am.  St.  Rep.  89,  37  Pac.  786;  Mc- 


Carty  v.  Clark  County,  101  Mo.  179,  14  S.  W. 
51. 

Mr.  Richard  I.  Lawson,  with  Mr.  Wal- 
ter Barlow,  for  defendant  in  error: 

The  public  does  not  own  the  fee  to  the 
land  used  by  it  for  the  purpose  of  public 
highways  and  streets,  but  only  an  easement 
in  the  land  so  used,  which  is  only  the  right 
to  pass  over  the  lands  In  public  .  travel, 
and  such  interest  is  not  the  subject  of  eject- 
ment, as  it  is  an  intangible  and  incorporeal 
easement. 

•faylor  v.  Gladwin,  40  Mich.  232;  Grand 
Rapids  V.  Whittlesey,  33  Mich.  109;  Bay 
County  V.  Bradley,  39  Mich.  163,  33  Am. 
Rep.  367;  Racine  v.  Crotsenberg,  61  Wis. 
481,  50  Am.  Rep.  149,  21  N.  W.  520;  Har- 
rington V.  Port  Huron,  86  Mich.  46,  13 
L.R.A.  664,  48  N.  W.  641;  Northern  Turnp. 
Road  Co.  v.  Smith,  15  Barb.  355;  Child  v. 
Chappell,  9  N.  Y.  251 ;  Kurkel  v.  Haley,  47 
How.  Pr.  76;  Lynch  v.  Rutland,  66  Vt. 
670,  29  Atl.  1016;  Wood  v.  Truckee  Turnp. 


fee.  The  various  provisions  as  to  taxation 
of  real  estate  and  the  collection  of  taxes  are 
inapplicable  to  property  held  for  such  a 
public  use.  It  has  often  been  decided  that 
lands  appropriated  to  such  uses  are  exempt 
from  taxation.  Wayland  v.  Wayland 
County,  4  Grav,  500 ;  Essex  County  •  v. 
Salem)  153  Mass'.  141,  26  N.  E.  431 ;  Wor- 
cester County  V.  Worcester,  116  Mass.  193, 
17  Am.  Rep.  159;  Somerville  v.  Waltham, 
170  Mass.  160,  48  N.  E.  1092;  Boston  v. 
Boston  &  A.  R.  Co.  170  Mass.  95,  49  N.  E. 
95,  and  cases  there  cited;  Miller  v.  Fitch- 
burg,  180  Mass.  32,  61  N.  E.  277.  These 
cases  refer  particularly  to  taxation  of  those 
who  hold  the  title  for  the  benefit  of  the 
public.  We  are  not  aware  that  there  has 
ever  been  an  attempt  to  tax  the  fee  held  by 
an  owner  of  land  which  was  taken  and  used 
for  a  highway  or  railroad,  or  that  the  court 
has  in  terms  decided  that  the  interest  of  the 
owner  of  the  fee  in  such  case  is  exempt 
from  taxation.  But  the  implication  from 
the  cases  is  to  that  effect,  and  we  are  of 
opinion  that  when  an  easement  in  laTid 
taken  for  a  p\iblic  use  involves  practically 
the  exclusive  possession  and  control  of 
the  property  by  the  public,  and  leaves  the 
original  owner  with  no  right  of  substantial 
value,  the  property  is  exempt  from  taxa- 
tion, although  he  remains  the  owner  of  the 
fee." 

And  in  Warren  v.  San  Francisco,  150  Cal. 
167,  88  Pac.  712,  it  was  held  that  an  assess- 
ment of  taxes  upon  a  portion  of  aYi  open 
public  street  is  without  effect,  and  creates 
no  lien  upon  the  land  so  assessed.  The  court 
said:  "The  sale  and  conveyance  to  the 
state  for  a  delinquent  tax  upon  such  assess- 
ment transferred  no  title  to  the  state;  and 
the  threatened  sale  by  the  tax  collector  in 
no  respect  affected  the  rights  of  the  public 
to  the  use  of  the  street  or  to  have  it  remain 
open  and  unobstructed.  A  grantee  from  the 
state  under  such  sale  by  the  tax  collector 
44  L.R.A.(N.S.) 


would  acquire  no  right  in  the  land,  or,  by 
reason  of  such  sale,  be  authorized  to  close 
the  street  from  use  by  the  public."  It  does 
not  appear  from  the  report  of  this  case 
whether  the  public  had  the  fee  or  merely  an 
easement  in  the  land  for  street  purposes. 

A  subway  owned  by  a  city  and  deemed  a 
part  of  its  public  streets  and  highways  is 
not  subject  to  taxation  though  it  is  operated 
by  a  contractor,  where  property  of  a  munic- 
ipal corporation  held  for  public  use  is  by 
law  exempt  from  taxation.  People  ex  rel. 
Interborough  Rapid  Transit  Co.  v.  State 
Tax  Oomrs.  126  App.  Div.  610,  110  N.  Y. 
Supp.  677,  affirmed  without  opinion  in  195 
N.  Y.  618,  89  N.  E.  1109. 

Land  of  a  city  used  as  a  ferry  landing  is 
not  subject  to  taxation.  People  ex  rel.  New 
York  V.  Board  of  Assessors,  111  N.  Y.  605, 
2  L.R.A.  148,  19  N.  E.  90,  affirming  47  Hun, 
383 ;  Black  v.  Sherwood,  84  Va.  906,  6  S.  E. 
484. 

A  bridge  connecting  two  cities,  which  they 
owned  and  maintained  as  a  part  of  the  mu- 
nicipal highway,  is*  not  subject  to  taxation 
for  county  and  state  purposes.  Com.  v. 
Newport  &  C.  Bridge  Co.  32  Ky.  L.  Rep.  196, 
105  S.  W.  378.  The  court  said:  "So  much 
of  the  bridge  as  lays  in  each  of  the  cities 
partakes  of  the  nature  of  a  city  highway  or 
street,  which  property,  under  all  the  au- 
thorities, is  not  taxable  for  county  or  state 
purposes." 

In  Somerville  v.  Waltham,  170  Mass.  160, 
48  N.  E.  1092,  it  was  held  that  land  pur- 
chased by  a  city  for  the  purpose  of  obtaining 
therefrom  gravel  for  the  construction  and 
repair  of  its  streets,  and  used  for  that  pur- 
pose, is  appropriated  to  a  public  use,  and 
therefore  exempt  from  taxation. 

Assessments  for  public  improvements. 

Generally  as  to  liability  to  local  assess- 
ment for  benefits  of  property  exempt  from 
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Co.  24  Cal.  474;  Washb.  Easements  &  Serv- 
itudes, 3d  ed.  Gl)3;  Cowenboven  v.  Brooklyn, 
38  Barb.  9;  Westlako  v.  Koch,  134  N.  Y. 
58,  31  N.  E.  321. 

The  easements  in  the  lands  for  public 
travel  belong  to  the  state,  and  not  to  the 
city  of  Detroit.  When  the  state  purchased 
said  lands  at  said  tax  sales,  said  lands 
were  discharged  from  said  taxes,  at  least  so 
far  as  said  public  easements  therein  were 
concerned. 

Lynch  v.  Rutland,  06  Vt.  573,  29,  Atl. 
1015;  37  Cyc.  1149;  Reid  v.  State,  74*  Ind. 
253. 

McAlvay,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  brought  an  action  in  ejectment 
against  defendant  to  recover  possession  of 
two    certain   descriptions    of    land   situated 


in  Detroit.  It  will  not  be  necessary  to  give 
these  descriptions  at  lcn*rth.  They  are  re- 
ferred to  in  the  briefs  as  the  Delray  de- 
scription and  the  Gladstone  description,  and 
will  be  so  designated  in  this  opinion.  The 
right  and  title  of  plaintiff  in  and  to  said 
lands  is  based  upon  certain  tax  deeds  is- 
sued by  the  auditor  general  of  the  state  to 
him,  under  which  deeds  he  gave  the  stat- 
utory notice  to  the  defendant  within  the 
proper  time  to  repurchase  said  lands;  and 
the  six  months  having  expired,  and  no  re- 
purchase having  been  made  by  any  person, 
this  suit  was  instituted. 

The  Delray  description  for  delinquent 
taxes  assessed  for  the  year  1905  was  sold 
to  the  state  in  May,  1906,  and  the  Glad- 
stone description  for  delinquent  taxes  for 
the  year  1904  was  sold  the  state  in  May, 
1907.     In  September,   1909,  more  than  one 


general  taxation,  see  notes  in  35  L.R.A.  33; 
18  L.R.A.(N.S.)  451;  32  L.R.A.(N.S.)  303; 
and  ante,  57. 

A  public  street  is  not  generally  subject  to 
assessment  for  public  improvements,  in  the 
absence  of  express  statutory  provi3ion  to  the 
contrary.  Walters  v.  I^ke,  129  111.  23,  21 
N.  E.  556;  Leman  v.  Lake  View,  131  111. 
388,  23  N.  E.  346;  Holt  v.  East  St.  Louis, 
150  111.  530,  37  N.  K  927:  Cunningham  v. 
Peoria,  157  111.  499,  41  N.  E.  1014;  Frank- 
fort V.  State,  128  Ind.  438,  27  N.  E.  1115; 
Whiting  V.  Boston,  106  Mass.  89;  Schenec- 
tady V.  Union  College,  144  N.  Y.  241,  26 
L.R.A.  614,  39  N.  E.  67;  Smith  v.  Buffalo, 
159  N.  Y.  427,  54  N.  E.  62,  affirming  90  Hun, 
118,  35  N.  Y.  Supp.  635;  Mansfield  v.  Lock- 
port,  24  Misc.  25,  52  N.  Y.  Supp.  571; 
State  ex  rel.  Columbus  v.  Mitchell,  31  Ohio 
St.  592.  This  rule  has  also  been  recognized 
in  the  following  cases:  De  Koven  v.  Lake 
View,  129  111.  399,  21  N.  K  813;  Lightner  v. 
Peoria,  150  111.  80,  37  N.  E.  69;  Waggeman 
v.  North  Peoria,  155  111.  545,  40  N.  E.  485. 

This  rule  has  been  maintained  even 
though  the  improvements  made  upon  a  street 
in  fact  benefited  other  streets  and  therefore 
furnished  no  reason  for  an  abatement  or  a 
reduction  of  the  assessment  against  persons 
owning  property  abutting  on  the  street  upon 
which  the  work  was  done.  Bacon  v.  Sa- 
vannah, 105  Ga,  62,  31  S.  E.  127. 

Numerous  reasons  have  boon  advanced  for 
the  rule.  Thus  it  has  been  held  that  the 
legislature  could  not  have  intended  that 
public  streets  should  be  liable  to  assessment, 
because  no  sale  of  the  streets  could  be  made 
to  satisfy  the  special  tax  if  assessed  upon 
them.  Leman  v.  l^ako  View,  131  111.  388, 
23  N.  E.  346;  Joliet  v.  Spring  Oroek  Drain- 
age Dist.  222  111.  441.  78  N.  E.  836;  State 
ex  rel.  Columbus  v.  Mitchell,  31  Ohio  St. 
592. 

Nor  possession  delivered  to  the  purchaser 
at  the  tax  sale  in  tlie  manner  contoni plated 
hv  the  statute.  Schenrctndv  v.  Union  Col- 
lege, 144  N.  Y.  241,  20  L.R.A.  614.  .39  N.  E. 
67. 
44  L.R.A.(N.S.) 


I  In  State  ex  rel.  Columbus  y.  Mitchell, 
supra,  it  was  held  that  the  intersecting 
streets  and  alleys  could  not  be  assessed  for 
street  improvements  under  the  statute  ren- 
dering the  abutting  property  liable  for  the 
cost  of  the  improvement,  where  it  provided 
that  the  assessment  should  be  a  lien  upon 
the  property.  The  court  said :  "It  is  quite 
apparent  from  these  provisions,  that  no 
property  is  subject  to  be  assessed  which  is 
not  also  subject  to  be  sold  to  pay  the  assess- 
ment. This  fact  is  of  itself  sufficient  to 
negative  the  claim  of  the  commissioners  that 
the  public  streets  are  subject  to  assess- 
ment." 

The  owners  of  the  fee  of  land  constituting 
the  bed  of  a  public  street  cannot  be  charged 
with  the  expense  of  paving  that  part  of  an 
intersecting  street  lying  in  front  of  it,  under 
a  statute  providing  that  the  paving  shall  be 
at  the  expense  of  owners  of  lots  lying  on 
the  street.  Schenectady  v.  Union  College, 
144  N.  Y.  241,  26  L.R.A.  614,  39  N.  E.  67. 

In  the  absence  of  express  statutory  pro- 
vision, public  streets  should  not  be  assessed 
for  local  improvements,  under  a  city  charter 
providing  that  the  expense  of  such  improve- 
ments -should  be  assessed  upon  the  lands 
benefited  thereby.  Smith  y.  Buffalo,  159  N. 
Y.  427,  54  N.  E.  62,  affirming  90  Hun,  118, 
35  N.  Y.  Supp.  635. 

In  Lightner  y.  Peoria,  150  111.  80,  37  N.  E. 
69,  it  was  said  that  as  special  assessments 
are  based  upon  the  idea  that  the  property 
assessed  is  increased  in  its  market  value  bv 
reason  of  the  improvement,  it  is  apparent 
that  there  can  be  no  such  increased  value  to 
tlie  streets  of  the  city;  that  they  are  estab- 
lished and  maintained  for  the  convenience 
and  benefit  of  the  property  holders  and  the 
public,  and  while  they  may  increase  the 
value  of  property  in  the  locality  or  through- 
out the  municipality,  they  are  not  the  sub- 
ject of  property  in  the  ordinary  sense,  and 
are  not  themselves  increased  in  value  by 
their  own  betterment. 

So,  a  statute  providing  that  the  a.^sess- 
ment  should  be  levied  upon  lands  within  a 
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/ear  later,  plaintiff  purchased  both  descrip- 
tions from  the  state,  and  deeds  were  issued 
to  him.  On  February  6,  1906,  the  original 
owner  of  the  Delray  description,  by  quit- 
claim deed,  conveyed  it  to  the  village  of 
Delray  for  the  purpose  of  exclusive  use  as 
a  street.  This  land  was  accepted  by  the 
village  of  Delray  as  a  part  of  the  public 
street  known  as  Posen  street,  and  has  been 
8o  used  and  occupied  up  to  the  present 
time.  The  deed  from  Gaukler  was  recorded 
with  the  register  of  deeds  for  Wayne  coun- 
ty March  6,  1906.  The  limits  of  the  city 
of  Detroit  in  the  meantime  were  extended 
to  include  the  village  of  Delray.  Defend- 
ant, the  city  of  Detroit,  on  March  28,  1903, 
first  filed  ita  petition  in  the  recorder's 
court  of  the  city  of  Detroit  for  the  purpose 
of  taking  the  description  known  as  the 
Gladstone  description  by  condemnation  for 


street  purposes.  On  June  29th  a  jury,  which 
had  been  impaneled,  filed  its  findings  of 
necessity  for  taking  such  land  for  street 
purposes  and  its  award  to  the  owners  there- 
of. This  verdict  was  confirmed  July  9, 
1904,  and  defendant  city, immediately  took 
possession  of  the  land  for  street  purposes, 
and  ever  since  that  time  it  has  been  used 
exclusively  for  public  travel  and  known  as 
a  public  ftreet.  Third  avenue.  All  the  facts 
in  the  case  were  stipulated  upon  the  trial. 
At  the  close  of  the  case  defendant  moved 
the  court  to  direct  a  verdict  in  its  favor, 
for  the  reason  that  it  appeared  from  the 
undisputed  facts  that  these  descriptions  in 
the  plaintifT's  declaration  are  used  by  the 
public  as  public  highways,  and  the  public 
only  has  an  easement  in  said  lands  for 
that  purpose,  and  the  action  of  ejectment 
will  not  lie  against  defendant  to  determine 


certain  area  does  not  include  a  public  high- 
way lying  therein.  Frankfort  v.  State,  128 
Ind.  438,  27  N.  E.  1115. 

It  has  been  held  that  cross  streets  do  not 
constitute  "abutting  property"  within  the 
meaning  of  the  statute  designating  property 
liable  to  assessment.  Walters  v.  I^ke,  129 
111.  23,  21  N.  E.  556;  Holt  v.  East  St.  Louis, 
160  111.  530,  37  N.  E.  927. 

So,  an  ordinance  providing  for  an  assess- 
ment "upon  the  lots,  blocks,  tracts,  and  par- 
cels of  land  contiguous  to  said  improve- 
ment," does  not  include  the  streets  which 
abut  upon  or  intersect  the  improved  street. 
Cunningham  v.  Peoria,  157  111.  499,  41  N.  E. 
1014. 

But  the  right  of  way  of  a  railroad  is  sub- 
ject to  special  assessment  for  benefits,  not- 
withstanding it  is  located  in  a  public  street. 
Rich  V.  Chicago,  152  111.  18,  33  N.  E.  255. 

The  liability  of  railroad  right  of  way  to 
tiissessment  for  local  improvement  is  dis- 
cussed in  a  note  in  12  L.R.A.(N.S.)  112,  and 
in  40  L.R.A.(N.S.)   935. 

A  gravel  road  owned  by  a  corporation  is 
subject  to  assessments  where  it  is  benefited 
by  the  establishment  of  a  drain,  and  such 
property  is  by  law  liable  to  sale  upon  exe- 
cution. Indianapolis  &  C.  Gravel  Road  Co. 
V.  State,  105  Ind.  37,  4  N.  E.  316. 

The  space  occupied  by  a  street  which  has 
been  vacated,  and  which  reverts  to  the 
owner  of  the  fee,  is  not  subject  to  assessment 
for  public  improvements  before  it  has  been 
given  a  valuation  and  placed  on  the  assess- 
ment roll  by  the  proper  officers.  Re  Church- 
hill,  82  N.  Y.  288. 

It  is  no  ground  for  a  reduction  of  an  as- 
sessment upon  abutting  property  that  a  part 
thereof  was  subsequently  dedicated  and  ac- 
cepted by  the  city  for  a  public  street.  Wil- 
son V.  Cincinnati,  5  Ohio  N.  P.  68,  7  Ohio  S. 
&  C.  P.  Dec  242. 

In  Louisiana,  public  property  is  liable  to 
assessment  for  public  improvements,  and  it 
is  accordingly  held  that  a  city  is  liable  for 
assessments  levied  upon  city  streets  within 
44  L.R.A.(N.S.) 


the  improvement  district.  New  Orleans  v. 
Warner,  175  U.  S.  120,  44  L.  ed.  96,  20 
Sup.  Ct.  Rep.  44. 

Statutes  authorizing  the  establishment  of 
drainage  districts  sometimes  expressly  pro- 
vide that  the  benefits  accruing  to  highways 
from  the  establishment  of  a  drainage  system 
may  be  assessed  against  the  highways  in 
the  district,  and  it  is  held  that  judgment 
upon  such  assessments  may  be  recovered  in 
an  action  of  debt  against  the  highway  com- 
missioners (Highway  Comra.  v.  East  Lake 
Fork  Special  Drainage  Dist.  127  111.  581,  21 
N.  E.  206;  Big  Lake  Special  Drainage  Dist. 
V.  Highway  Comrs.  199  111.  132,  64  N.  E. 
1094) ;  or  payment  may  be  enforced  by  a 
writ  of  mandate  (State  ex  rel.  Horrall  v. 
Thompson,  109  Ind.  633,  10  N.  E.  305). 

Pleasant  Twp.  v.  Cook,  160  Ind.  533,  67 
N.  E.  262,  Grimes  v.  Coe,  102  Ind.  406,  1 
N.  E.  735,  and  Young  v.  Wells,  97  Ind.  410, 
also  recognize  the  right  to  assess  townships 
under  the  Indiana  drainage  statute  for  bene- 
fits to  highways  by  the  construction  of  a 
public  ditch. 

The  term  "public  highways,"  as  used  in 
the  statute  providing  for  the  assessment  of 
benefits  arising  from  establishment  of  drains, 
and  the  payment  of  such  road  tax  out  of 
the  road  and  bridge  tax  of  the  town  or  the 
district  in  which  it  is  located,  does  not  in- 
clude the  streets  or  allevs  of  a  citv  or 
village  where  the  assessments  would  have 
to  be  paid  out  of  the  city  or  village  funds. 
Drainage  Comrs.  v.  Cerro  Gordo,  217  111. 
488,  75  N.  :fi.  516. 

So,  the  mention  of  public  roads  in  a  stat- 
ute, and  the  provisions  made  for  the  collec- 
tion of  assessments  made  against  them,  and 
the  failure  to  mention  streets  of  a  city  or 
village,  or  to  provide  any  means  for  the  col- 
lection of  assessments  if  made  against  such 
streets,  preclude  the  construction  that  an 
assessment  could  be  legally  made  against  the 
public  streets  of  a  citv  or  village.  Joliet  v. 
Spring  Crc(k  Drainage  Dist.  222  III.  441, 
78  X.  E.  830.  A.  L.  R. 
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the  right  of  the  public  to  such  use;  tlmt 
such  easements  for  highway  purposes  -in 
this  state  belong  to  the  people  at  large, 
and  not  to  any  political  subdivision  to  de- 
termine such  rights;  that,  before  the  lands 
in  question  were  bid  off  by  the  state  at 
tax  sales,  these  easements  to  use  these  lands 
as  public  highways  had  already  been  ac- 
quired, and  the  result  of  such  tax  sales  to 
the  state  was  to  cancel  and  discharge  the 
payment  of  the  taxes  in  question,  and  the 
tax  deeds  to  the  plaintiff  conveyed  no  in- 
terest in  the  lands  to  him.  Plaintiff  re- 
quested the  court  to  charge  the  jury  that 
the  claim  and  right  to  possession  in  this 
ejectment  suit  under  said  tax  land  deeds, 
the  proceedings  being  regular  under  the  tax 
law  culminated  in  this  sale  to  him,  estab- 
lished an  unencumbered  fee  in  the  land, 
and  he  having  taken  all  the  statutory  steps 
after  the  sale  to  him  in  time  and  manner 
as  provided  by  law,  and  no  repurchase  hav- 
ing been  made,  the  defendant  was  guilty 
of  unlawfully  withholding  from  him  posses- 
sion thereof;  that  any  defense  interposed  in 
an  action  of  ejectment  to  lessen  the  estate 
conveyed  by  such  deeds  by  taking  away 
the  right  of  possession  is  a  collateral  attack 
upon  the  decree  and  proceedings  upon  which 
such  deeds  are  based,  and  is  not  permissible. 
This  amounts  to  a  request  for  a  directed 
verdict  for  plaintiff.  The  court  refused 
these  requests,  and  granted  defendant's  mor 
tion.  A  verdict  was  accordingly  directed, 
and  upon  this  verdict  judgment  was  entered 
in  favor  of  defendant.  The  case  is  brought 
here  upon  a  writ  of  error.  Errors  are  as- 
signed by  appellant  upon  the  refusal  of 
the  court  to  direct  a  verdict  in  his  favor, 
and  because  a  verdict  was  directed  in  favor 
of  defendant. 

The  declaration  filed  in  this  case  was  tht^ 
ordinary  declaration  in  ejectment.  Do'^end- 
ant  gave  notice  imder  the  plea  of  the  gen- 
eral issue  that  it  did  not  own  or  claim  to 
own  the  lands  in  question,  but,  on  the  con- 
trary, only  claimed  an  easement  therein 
for  the  purpose  of  public  travel,  and  that 
both  descriptions  were  used  by  the  public 
for  such  purposes  as  parts  of  public  high- 
ways; that  the  right  of  the  public  to  use 
the  lands  could  not  be  determined  in  eject- 
ment. 

In  the  brief  of  appellant  it  is  claimed  that 
defendant  in  the  stipulation  of  facts  ad- 
mits "that  the  decree  of  the  circuit  court 
for  the  county  of  Wayne  decreeing  that 
the  taxes  involved  were  a  valid  lien  against 
the  lands,  and  that  the  lands  should  be 
sold  to  satisfy  such  lien,  was  a  valid  decree.'* 
Defendant  denies  that  the  stipulation  of  facts 
warrants  such  claim,  and  insists  that  it  is 
only  a  deduction  of  the  appellant  from  the 
stipulation  of  facts  filed  in  the  case.  It  is 
44  L.R.A.(N.S.) 


apparent  that  this  is  so  from  the  plea  and 
notice  of  defendant,  above  stated,  and  also 
from  the  statement  of  facts  in  the  record, 
which  is  a  recitation  of  the  proceedings 
taken  under  the  statute  providing  for  the 
sale  of  delinquent  tax  lands;  and  it  is  re- 
cited that  the  court  decreed  "that  the  said 
tax  assessments  thereon  .  .  .  were  a 
valid  lien  upon  the  said  lands,  and  that  the 
lands  were  sold  to  satisfy  such  lien."  This 
is  not  an  admission  as  claimed,  but  is  a 
statement  contained  in  every  decree  made 
pursuant  to  the  auditor  generaPs  petition 
and  the  statute,  nor  was  it  an  admission 
that  the  said  tax  deeds  were  regularly  and 
properly  issued  by  the  auditor  general  to 
the  plaintiff. 

The  contention  of  the  defendant  is  that 
in  this  state  the  public  does  not  own  the 
fee  to  the  lands  used  by  it  for  public  high- 
ways and  streets,  but  only  an  easement  in 
such  lands,  which  is  only  the  right  to  use 
them  for  the  purpose  of  public  travel;  that 
such  an  interest  is  not  subject  to  eject* 
ment,  for  the  reason  that  it  is  intangible 
and  incorporeal.  Grand  Rapids  v.  Whittle- 
sey, 33  Mich.  109;  Bay  County  v.  Bradley, 
39  Mich.  163,  33  Am.  Rep.  367;  Taylor  v. 
Gladwin,  40  Mich.  232,  234;  Detroit  v.  De- 
troit United  R.  Co.  —  Mich.  — ,  137  N.  W. 
645;  Lynch  v.  Rutland,  66  Vt.  673,  29  Atl. 
1015.  See  Harrington  v.  Port  Huron,  86 
Mich.  46,  61,  13  L.R.A.  664,  48  N.  W.  641. 
The  Delray  description  was  bid  in  by  the 
state  of  Michigan  for  delinquent  taxes  of 
1905  in  May,  1906,  for  $2.97,  and  the  Glad- 
stone description  was  bid  in  by  the  state 
of  Michigan  for  the  delinquent  taxes  of  1904 
in  May,  1907,  for  $4.79.  In  September, 
1909,  plaintiff  purchased  each  of  the  descrip- 
tions from  the  state  at  the  prices  above 
named,  upon  which  tax  deeds  were  issued 
by  the  auditor  general  imder  which  he 
claims  title. 

The  Delray  description  was  acquired  by 
defendant  to  be  used  exclusively  for  high- 
way purposes  in  February,  1906,  and  the 
Gladstone  description  obtained  by  condem- 
nation for  the  same  purposes  in  July,  1904. 
The  easement  in  the  lands  in  question  for 
the  purposes  of  public  travel  belonged  to 
the  state  at  the  time  it  purchased  such 
lands  at  the  tax  sales.  A  municipality  in 
its  control  of  these  highways  acts  for  the 
state,  and  has  no  right  to  the  possession 
or  use  of  these  easements  other  than  the 
public  generally.  It  takes  the  burden  of 
maintaining  such  easements  fit  for  public 
travel.  Lynch  v.  Rutland,  supra.  These 
easements  belong  to  the  state,  and  were  in 
use  as  public  highways  at  the  time  they 
were  bid  in  to  the  state  for  delinquent 
taxes. 

The    defense    that    plaintiff    acquired    no 
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title  to  these  lands  through  the  state  tax 
deed  issued  by  the  auditor  general  is  not  a 
collateral  attack  upon  the  decree  in  the  tax 
proceedings.  It  challenges  the  power  and 
authority  of  the  auditor  general  in  the  name 
of  the  state  to  issue  deeds  to  lands  in 
which  the  state  had  already  acquired  ease- 
ments for  the  public  use  as  part  of  its 
public  highways. 

The  court  was  therefore  not  in  error  in 
refusing  to  grant  the  request  of  plaintiff 
and  in  instructing  a  verdict  for  defendant. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 
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NORTHERN   PACIFIC   RAILWAY   COM- 

PANY. 

(97  C.  C.  A.  392,  173  Fed.  65.) 

Statute  —  employers'  liability  act  — ret- 
roactive effect. 

1.  The  Federal  employers'  liability  act 
of  1908  is  not  retroactive,  and  therefore 
does  not  give  a  right  of  action  for  injuries 
which  occurred  before  it  took  effect. 

Note. '^  Betro€u:tive  effect  of  statutes 
relative  to  employers*  liability  for  in- 
furies  to  servants. 

It  is  a  general  rule  that  statutes  relative 
to  employers'  liability  for  injuries  to  serv- 
ants are  not  retroactive. 

This  rule  has  been  followed  with  respect 
to  the  Alabama  employers*  liability  act  of 
1885  (Louisville  &  N.  R.  Co.  v.  Allen,  78 
Ala.  494,  13  Am.  Neg.  Cas.  96) ;  the  Massa- 
chusetts employers*  liability  act  of  1887 
(Dunlap  V.  Varney  Mfg.  Co.  148  Mass.  51, 
18  N.  E.  599)  ;  the  Federal  employers*  lia- 
bility act  of  1906  (Hall  v.  Chicago,  R.  I. 
&  P.  R.  Co.  149  Fed.  564;  Plummer  v. 
Northern  P.  R.  Co.  152  Fed.  206 ) ;  the  Ar- 
kansas fellow  servant  act  of  1907  (West- 
ern Coal  &  Min.  Co.  v.  Corkville,  96  Ark. 
387,  131  S.  W.  963)  ;  the  Mississippi  fel- 
low servant  act  of  1008  (Givens  v.  South- 
ern R.  Co.  94  Miss.  830,  22  L.R.A.(N.S.) 
791,  49  So.  180)  ;  the  North  Carolina  f el- 
law  servant  act  of  1897  (Rittenhouse  v. 
Wilmington  Street  R.  Co.  120  N.  C.  544, 
26  S.  E.  922,  2  Am.  Neg.  Rep.  224 ;  Wright 
V.  Southern  R.  Co.  123  N.  C.  280,  31  S.  E. 
652-  the  Utah  fellow  servant  act  of  1896 
(Stoll  v.  Daly  Min.  Co.  19  Utah,  271,  57 
Pac.  295)  ;  the  Federal  safety  appliance  act 
of  1910  (United  States  v.  Colorado  Mid- 
land R.  Co.  202  Fed.  732);  the  Texas  act 
disallowing  defense  of  assumed  risk  where 
ordinarily  prudent  person  would  have  con- 
tinued in  service  with  knowledge  of  defect 
44  L.R.A.(N.S.) 


Death  —  action  by  administrator. 

2.  An  action  by  an  administrator  for  the 
benefit  of  the  parents  of  a  minor  killed 
by  another's  negligence  cannot  be  main- 
tained as  a  common-law  action,  where  the 
statute  gives  a  right  of  action  in  such  cases 
to  the  father,  or,,  under  certain  circum- 
stances, to  the  mother. 

(October  4,  1909.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Division  of  the 
Eastern  District  of  Washington  to  review 
a  judgment  sustaining  a  demurrer  to  the 
complaint  in  an  action  by  the  administra- 
tor, brought  to  recover  damages  for  the 
benefit  of  the  parents  of  a  minor  alleged 
to  have  been  killed  by  defendant's  negli- 
gence.   AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert  and  Ross,  Circuit 
Judges,  and  Hunt,  District  Judge. 

Mr.  B.  C.  Mosby,  for  plaintiff  in  error: 

The  act  of  1908,  being  a  remedial  meas- 
ure, should  be  construed  as  retroactive,  if 
such  construction  is  not  precluded  by  its 
terms. 

Larkin  v.  Saffarns,  15  Fed.  147;  Wade, 
Retroactive  Laws,  1st  ed.  §24. 

The  complaint  states  a  common-law  cause 
of  action. 

Kleps  V.  Bristol  Mfg.  Co.  189  N.  Y.  516, 

(St.  Louis  &  S.  F.  R.  Co.  v.  Mathis,  101 
Tex.  342,  107  S.  W.  530). 

And  it  is  to  be  noted  that  Winfree  v. 
NOBTHERN  p.  R.  Co.  has  been  affirmed  by 
the  United  States  Supreme  Court  (227  U. 
S.  296,  57  L.  ed.  — ,  33  Sup.  Ct.  Rep.  273). 

So,  it  has  been  held  that  the  repeal  of  the 
Texas  fellow  servant  act  of  March  10,  1891, 
by  that  of  May  4,  1893  (Culpepper  v.  In- 
ternational &  G.  N.  R.  Co.  90  Tex.  627,  40 
S.  W.  386,  affirming  —  Tex.  Civ.  App.  — , 
38  S.  W.  818,  1  Am.  Neg.  Rep.  370)  and 
the  Washington  factory  act  of  1903  by  that 
of  1905  (Miller  v.  Union  Mill  Co.  45  Wash. 
199,  88  Pac.  130),  did  not  affect  liabilities 
incurred  prior  to  the  repealing  acts. 

Is  has  also  been  held  that  the  provision 
in  the  New  York  statute  (§  202  of  the  labor 
law)  which  relieves  the  plaintiff  of  show- 
ing freedom  from  contributory  negligence  is 
not  retroactive.  Grief  v.  Buffalo,  L.  &  R. 
R.  Co.  205  N.  Y.  239,  98  N.  E.  462,  1  N.  C. 
C.  A.  44. 

In  Greenhill  v.  Daily  Record,  46  Scot. 
L.  R.  (Ct.  of  Sess.)  483  (as  cited  in  5 
Labatt,  Mast.  &  S.  2d  ed.  p.  5456),  the 
court  refused  to  entertain  a  claim  by  the 
widow  of  a  workman  who  had  left  the  em- 
ployment before  the  date  when  the  com- 
pensation act  came  into  force,  and  had  died, 
after  it  took  effect,  from  an  industrial  dis- 
ease to  which  it  was  applicable. 

It  was  held  in  Henderson  v.  Terminal  R. 
I  Asso.  154  Mo.  App.  174,  133  S.  W.  151, 
that   no    right   of    action    survived    to   the 
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12  L.R.A.(N.S.)  1039,  81  N.  E.  705;  Pain- 
aby  V.  Lancaster  Canal  Co.  11  Ad.  &  El. 
223,  9  L.  J.  Exch.  (N.  S.)  338,  3  Nev.  &  P. 
523,  3  Perry  &  D.  162. 

Mr.  Edward  J.  Cannon,  for  defendant 
in  error: 

The  act  of  Congress  approved  April  22, 
1908,  is  not  retroactive. 

Twenty  Per  Cent  Cases,  20  Wall.  179,  187, 
22  L.  ed.  339,  341;  Koshkonong  v.  Burton, 
104  U.  S.  668,  26  L.  ed.  886;  Campbell  v. 
Haverhill,  155  U.  S.  610,  615,  39  L.  ed.  280, 
282,  15  Sup.  Ct.  Rep.  217;  Hall  v.  Chicago, 
R.  L  &  P.  R.  Co.  149  Fed.  564;  Plummer  v. 
Northern  P.  R.  Co.  152  Fed.  206. 

Prior  to  the  enactment  of  this  statute 
the  only  action  that  could  be  maintained 
in  the  state  of  Washington  for  wrongful 
death  of  an  infant  was  bv  the  surviving 
parent  to  recover  for  the  lo:is  of  the  child's 
services  and  expenses  incurred  on  account 
of  the  wrongful  act  or  omission.  The 
parents,  or  either  of  them,  may  bring  such 
action;    the   administrator  cannot. 

Manning  v.  Tacoma  R.  &  Power  Co.  34 
Wash.  406,  75  Pae.  994;  Noble  v.  Seattle, 
19  Wash.  133,  40  L.R.A.  822,  52  Pac.  1013; 
Hedrick  v.  Ilwaco  R.  &  Nav.  Co.  4  Wash. 
400,  30  Pac.  714;  Atrops  v.  Costollo,  8 
Wash.  149,  35  Pac.  620;  Bolding  v.  Black 
Hills  &  Ft.  P.  R.  Co.  3  S.  D.  369,  53  N.  W. 
750. 

Gilbert,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  plaintiff  in  error,  as  administrator 
of  the  estate  of  Albert  E.  Phipps,  deceased, 
brought  an  action  to  recover  damages  from 
defendant  in  error,  and  in  his  complaint 
alleged  that  the  said  Albert  E.  Phipps,  a 
minor  of  the  age  of  eighteen  years  and  five 
months,  while  acting  as  a  fireman  upon 
a  freight  locomotive  of  the  defendant  in 
error  in  the  state  of  Washington,  met  his 


death  through  the  negligence  of  his  employ- 
er; that  the  defendant  in  error  was  en- 
gaged in  interstate  commerce;  that  the  de- 
cedent had  not  been  emancipated,  nor  had 
his  parents  any  knowledge  of  his  employ- 
ment; that  they  lived  in  the  state  of 
Wyoming;  and  that  the  action  was  brought 
for  their  benefit  under  the  provisions  of  the 
act  of  Congress  approved  April  22,  1908 
(35  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1322),  an  act  relating 
to  the  liability  of  common  carriers  by  rail- 
road to  their  employees  in  certain  cases. 
The  complaint  set  forth  the  particulars  in 
which  it  was  alleged  that  the  defendant  in 
error  was  negligent,  and  alleged  that  the 
decedent  had  no  previous  experience  as  fire- 
man, and,  by  reason  of  his  youth  and  in- 
experience, did  not  appreciate,  and  hence 
did  not  assume;  the  risks,  hazards,  and 
perils  of  the  work  assigned  to  him,  and 
that  the  accident  occurred  without  fault 
on  his  part.  The  defendant  in  error  de- 
murred to  the  complaint,  and  the  demurrer 
was  sustained  on  the  ground  that  the  act 
of  Congress  so  referred  to  has  no  retro- 
active application.  The  plaintiff  in  error 
pleading  no  further,  judgment  was  entered 
against  him. 

The  suflScicncy  of  the  complaint  is  the  sole 
question  which  is  presented  for  our  deter- 
mination. The  plaintiff  in  error  contends 
that  the  act  of  1908,  being  a  remedial 
measure,  should  be  construed  as  retroac- 
tive, unless  such  a  construction  is  precluded 
by  its  terms.  It  is  not  necessary  to  cite 
authorities  to  the  well-settled  rule  that  a 
statute  will  not  be  given  a  retroactive  ef- 
fect by  construction,  unless  the  legislature 
has  so  explicitly  expressed  its  intention  to 
make  it  retroactive  as  to  leave  no  reason- 
able doubt  thereof.  In  the  act  in  question 
(35  Stat,  at  L.  65)  it  is  provided  that  every 
common  carrier  engaged  in  interstate  com- 
merce  shall   be   liable  in  damages   for   in- 


widow  of  a  railroad  employee  who  was  killed 
as  the  result  of  the  negligence  of  a  fellow 
servant  prior  to  the  act  of  April  13,  1905. 

In  Indian  territory,  tlie  common-law  rule 
as  to  fellow  servants  applies  to  a  case  where 
the  injury  occurred  bofore  the  Oklahoma 
Constitution  took  effect.  Farrar  v.  St. 
Louis  &  S.  F.  R.  Co.  149  Mo.  App.  188,  130 
S.  W.  373. 

The  proviso  of  §  4  of  the  Federal  act  of 
April  14,  1910,  which  permits  the  hauling, 
in  interstate  commerce,  by  a  common  car- 
rier, of  a  properly  equipped  car  whose 
equipment  has  become  defective  or  inse- 
cure, to  the  nearest  available  repair  point, 
without  liability  for  the  penalty  previously 
imposed  for  such  an  act  by  the  safety  ap- 
pliance acts,  is  inapplicable  to  offenses  com- 
mitted before  its  passage.  Ignited  States  v. 
Colorado  Midland  R.  Co.  supr** 
44  L.R.A.  (N.S.) 


But  where  an  act  defining  the  duties  of 
masters  and  employers  to  employees  in  cer- 
tain cases  is  merely  declaratory  of  the  com- 
mon law,  it  is  not  prejudicial  error  to  read 
it  to  the  jury  as  the  law  of  the  case,  al- 
though the  statute  was  not  enacted  until 
after  the  injury  complained  of  occurred. 
Hess  V.  Adamant  Mfg.  Co.  66  Minn.  79,  68 
N.  W.  774. 

In  Cannon  v.  Rowland,  34  Ga.  422,  a 
widow  whose  husband  was  killed  by  the 
collision  of  two  trains  was  allowed  to  main- 
tain an  action  for  the  wrongful  death  un< 
der  an  act  passed  subsequent  to  the  action, 
which  rendered  laws  regulating  the  liabili- 
ties of  railroad  companies  generally  appli- 
cable to  the  railroad  on  which  plaintiff's 
husband  was  killed,  from  which  it  had 
previously  been  exempt.  J.  D.  C. 
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jury  or  death  resulting  in  whole  or  in  part 
from  the  ne«^ligence  of  any  of  the  ofiicer.s, 
agents,  or  employees  of  the  carrier.  There 
is  nothing  in  the  terms  of  the  act  to  show 
that  it  was  the  intention  of  Congress  to 
affect  rights  of  parties  as  to  any  injury 
or  death  that  had  occurred  before  it  went 
into  effect.  It  is  not  to  be  presumed  that 
Congress  intended  to  impose  civil  liability 
upon  carriers  founded  upon  transactions 
which  at  the  time  of  their  occurrence  gave 
no  rise  to  a  legal  demand  against  them.  In 
Twenty  Per  Cent  Cases,  20  Wall.  179,  187, 
22  L.  ed.  339,  341,  the  court  said:  "Courts 
of  justice  agree  that  no  statute,  however 
positive  in  its  terms,  is  to  be  construed  as 
designed  to  interfere  with  existing  con- 
tracts, rights  of  action,  or  with  vested 
rights,  unless  the  intention  that  it  shall  so 
operate  is  expressly  declared  or  is  to  be 
necessarily  implied,  and,  pursuant  to  that 
i*ule,  courts  will  apply  new  statutes  only 
to  future  cases,  unless  there  is  something 
in  the  nature  of  the  case  or  in  the  language 
of  the  new  provision  which  shows  that  they 
were  intended  to  have  a  retroactive  opera- 
tion." 

The  statute  in  question,  while  it  is  reme- 
dial in  the  sense  that  it  affects  the  remedy 
in  accident  cases,  is  not  of  the  nature  of 
those  remedial  statutes  which  have  received 
a  liberal  and  expansive  application  at  the 
hands  of  the  courts,  such  as  statutes  in- 
tended to  remedy  a  mischief,  to  promote 
public  justice,  to  correct  innocent  mistakes, 
to  cure  irregularities  in  judicial  proceed- 
ings, or  tb  give  effect  to  the  acts  and  con- 
tracts of  individuals  according  to  the  in- 
tent thereof.  It  is  a  statute  which  permits 
recovery  in  cases  where  recovery  could  not 
be  had  before,  and  tokes  from  the  defend- 
ant defenses  which  formerlv  were  available, 
defenses  which  in  this  instance  existed  at 
the  time  when  the  contract  of  service  was 
entered  into  and  at  the  time  when  the 
accident  occurred.  In  Society  for  Propa- 
gation of  Gospel  V.  Wheeler,  2  Gall.  105- 
139,  Fed.  Cas.  No.  13.156,  Judge  Story  said: 
"Upon  principle  every  statute  which  takes 
away  or  impairs  vested  rights  acquired  un- 
der existing  laws,  or  creates  a  new  obliga- 
tion, imposes  a  new  duty,  or  attaches  a  new 
disability  in  respect  to  transactions  or  con- 
siderations already  past,  must  be  deemed 
retrospective;  and  this  doctrine  seems  fully 
supported  by  authorities." 

Tested  by  these  principles  it  seems  clear 
that  the  act  of  1908  is  in  none  of  its  fea- 
tures retroactive. 

But  the  plaintiff  in  error  contends  that, 
irrespective  of  the  statute,  the  complaint 
states  a  common-law  cause  of  action  agsiinst 
the  defendant  in  error  upon  the  distinct 
charges  of  negligence  which  are  therein  set 
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forth.  In  answer  to  this  it  is  sufficient  to 
point  to  the  fact  that  the  complaint  in  this 
case  is  brought  to  recover  the  damages  that 
resulted  to  the  parents  of  the  decedent  from 
the  loss  of  his  earnings  during  his  minor- 
ity, and  that  the  statute  of  Washington 
(§4829,  Ballinger's  Anno.  Codes  &  Statutes 
[Pierce's  Code,  §267])  gives  the  right  of 
action  in  such  a  case  to  the  father,  or, 
in  the  case  of  his  death  or  his  desertion  of 
his  family,  to  the  mother,  and  for  injury 
or  death  of  a  ward,  to  his  guardian,  and 
that  by  the  laws  of  that  state  no  such 
right  of  action  accrues  to  a  personal  rep- 
resentative. Atrops  V.  Costello,  8.  Wash. 
149,  35  Pac.  620;  Noble  v.  Seattle,  19  Wash. 
133,  40  L.RJ^.  822,  52  Pac.  1013;  Manning 
V.  Tacoma  R.  &  Power  Co.  34  Wash.  406, 
75  Pac.  994.  It  is  true  that  by  act  Con- 
gress June  11,  1906,  chap.  3073,  34  Stat,  at 
L.  232,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1316,  a  right  of  action  was  given  to  the 
personal  representative  in  a  case  of  this  na- 
ture, and  that  law  was  in  force  at  the  time 
of  the  death  of  the  decedent,  but  it  cannot 
be  said  that  this  action  is  brought  under  its 
sanction,  because  all  actions  thereunder 
were  required  to  be  brought  within  one  year 
from  the  date  of  the  injury  complained  of. 
The  judgment  is  affirmed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  February  24,  1913  (227  U.  S. 
296,  57  L.  ed.  — ,  33  Sup.  Ct.  Rep.  273). 


KANSAS    SUPRGME    COtJRT. 

CHICAGO  LUMBER  COMPANY 

V. 

H.  S.  DOUGLAS  et  al. 
and 
FEDERAL  UNION   SURETY   COMPANY, 

Appt. 

(89  Kan.   308,   131   Pac.   563.) 

Mechanics*  ll^ii  —  lunibor  for  forms. 

1.  Lumber  furnished  for  and  used  in  the 
making  of  forms  for  a  concrete  structure 
as  provided  in  the  contract  and  specifi- 
cations for  its  erection,  and  which  is  large- 
ly   consumed    and    rendered    valueless    for 

Ileadnotes  by  Johnston,  Ch.  J. 

-I  ■ -m -■—    -  - T^^— n- ^ 

Note.  —  Generally,  as  to  mechanics'  lien 
for  materials  wholly  or  partly  consumed  in 
process  of  work,  but  not  becoming  a  part 
of  the  structure,  including  materials  for 
concrete  forms,  see  note  to  Avery  v.  Wood- 
ruff, 36  L.R.A.(N.S.)  866.  As  to  lien  for 
materials  placed  in  building,  but  subse- 
quently removed,  see  note  to  Pacific  Sash 
&  Door  Co.  V.  Bumiller,  41  L.R.A.(N.S.) 
206.  For  other  notes  on  analogous  ques- 
tions, see  annotation  referred  to  in  the 
not<'  first  mentioned. 
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such  use,  is  material  within  the  meaning 
of  the  mechanics*  lien  law  (Code  Civ.  Proc. 
!§§  649-602  [Gen.  Stat.  1909,  §§  6244- 
6257]),  and  of  the  provision  of  a  bond 
given  by  a  suretv  company  in  the  form  pro- 
vided for  in  §  660,  Code  Civ.  Proc.  (Gen. 
Stat.  1909,  §  6255 ) ,  the  obligation  of  whicli 
is  that  the  contractor  will  *'pay  all  indebt- 
edness incurred  for  labor  and  material 
furnished  and  used  in  and  about  said 
contract  work,  or  which  might  become  the 
basis  of  a  lien." 

Principal  and  surety  —  application  of 
pay^ments. 

2.  The  surety  company  cannot  escape 
liability  upon  the  bond  for  material  fur- 
nished* to  and  used  bv  the  contractor  in 
the  building,  on  the  ground  that  money 
received  from  the  owner  and  paid  to  the 
materialman  was  applied  by  the  latter 
in  discharge  of  an  earlier  indebtedness  of 
the  contractor  for  material  used  on  other 
buildings;  no  direction  having  been  given 
by  the  contractor  as  to  the  application 
of  the  payment  at  the  time  it  was  made. 

Same  ^  paid  surety  —  rififlits. 

3.  The  law  does  not  have  the  same  solici- 
tude for  corporations  organized  for  the 
purpose  of  giving  indemnity  bonds,  and 
which  make  suretyship  a  business  for 
profit,  that  it  has  for  voluntary  sureties. 
Such  corporations  are  essentially  insurers, 
and  in  determining  their  rights  and  liabil- 
ities, the  rules  peculiar  to  suretyship  do 
not  apply. 

(April  12,  1913.) 

\PPEAL  by  the  defendant  surety  com- 
pany from  a  judgment  of  the  District 
Court  for  Shawnee  County  in  plaintiflF's 
favor  in  an  action  brought  to  enforce  the 
bond  of  a  building  contractor.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Ferry,  Doran,  &  Dean  for  ap- 
pellant. 

Mr.  O.  J.  Evans  for  appellee. 

Johnston,  Ch.  J.  delivered  the  opinion 
of  the  court: 

This  appeal  involves  the  liability  of  the. 
appellant,  the  Federal  Union  Surety  Com- 
pany, which  guaranteed  the  faithful  per- 
formance of  a  contract  of  Douglas  &  Evans 
with  the  state  of  Kansas,  to  furnish  the 
material  and  erect  the  foundations  of  the 
Memorial  building,  and  also  that  it  would 
pay  all  indebtedness  for  labor  and  ma- 
terial furnished  and  used  in  and  about  the 
work.  Douglas  &  Evans  were  general  con- 
tractors, and  were,  at  the  time,  engaged 
in  building  structures  other  than  the  Me- 
morial building.  They  purchased  a  large 
quantity  of  lumber  from  appellee,  the  Chi- 
cago Lumber  Company,  which  was  used  to 
make  forms  for  the  concrete  foundations 
of  the  Memorial  buildino:,  and  they  had 
previously  ]>urchase<l  lumber  from  appellee 
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for  other  buildings,  for  which  payment  had 
not  been  made.  On  May  10,  1910,  a  pay- 
ment of  $4,000  was  made  by  the  state  to 
the  contractors,  and  on  the  following  day 
tliey  paid  $2,000  of  the  amount  received 
from  the  state  to  appellee,  which  appellee 
applied  on  the  oldest  bills  held  against  the 
contractors,  and  which  were  for  materials 
used  on  other  buildings.  Of  the  lumber  fur- 
nished for  the  concrete  forms,  the  court 
held  the  surety  company  liable  for  $1,322.98, 
being  the  cost  of  the  same  less  $88,  the 
value  of  the  lumber  which  was  fit  for  use 
again  after  it  was  removed  from  the  build- 
ing. 

It  is  first  contended  that  the  surety  com- 
pany is  not  liable  for  the  lumber  used  in 
the  concrete  forms,  for  the  reason  that  it 
did  not  become  a  permanent  part  of  the 
foundations  or  other  portion  of  the  build- 
ing. By  its  bond  the  company  guaranteed 
that  the  contractors  would  faithfully  per- 
form the  contract  in  all  particulars,  and 
"pay  all  indebtedness  incurred  for  labor  and 
material  furnished  and  used  in  and  about 
said  contract  work,"  and  there  is  an  added 
clause,  "or  which  might  become  the  basis 
of  a  lien."  The  form  of  the  contract  was 
evidently  the  one  ordinarily  used  where  the 
owner  is  a  private  person  against  whose 
property  a  lien  might  be  obtained.  If  the 
lumber  placed  in  the  concrete  forms  can  be 
said  to  have  been  used  in  and  about  the 
contract  work,  the  surety  company  is  liable 
ror  it.  Although  no  mechanics*  lien  can  be 
created  where  the  state  is  the  owner,  coun- 
sel for  both  parties  argue  the  case  on  the 
theory  that  the  rule  of  liability  of  the 
surety  company  under  its  bond  is  the  same 
as  it  would  have  been  if  the  owner  of  the 
building  was  not  the  state,  and  the  prop- 
erty improved  was  subject  to  a  lien.  As- 
suming that  to  be  the  rule,  we  have  the 
question  whether  a  person  who  furnishes 
the  material  for  the  forms  into  which  the 
concrete  for  the  walls  of  the  building  were 
poured  is  entitled  to  a  lien.  On  one  side  it 
is  contended  that  it  is  essential  to  the  ex- 
istence of  a  lien  that  the  material  shall 
have  entered  into  and  become  a  part  of  the 
permanent  structure.  On  the  other  side, 
it  is  insisted  that  it  is  not  necessary  that 
the  material  shall  be  incorporated  into  the 
building,  if  it  is  material  provided  for  in 
the  contract,  and  is  used  and  consumed  in 
whole  or  in  part  in  the  erection  or  repair 
of  the  building. 

The  statute  gives  a  lien  to  any  person 
who  shall  "furnish  material  for  the  erec- 
tion, alteration,  or  repair  of  any  building, 
improvement,  or  structure"  (Code  Civ.  Proc. 
§  649  [Gen.  Stat  1909,  §  6244]),  on  the 
land  of  the  owner  with  whom  a  contract  is 
made.     There  is  a  division  of  judicial  opin- 
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ion  as  to  whether  a  lien  is  given  unless 
the  materially  actually  enters  into  and  be- 
comes part  of  the  completed  structure, 
and  this  arises,  to  some  extent,  from  the 
language  of  the  different  statutes  providing 
for  liens.  In  Hill  v.  Bowers,  45  Kan.  592, 
26  Pac.  13,  it  was  said  that  no  lien  can  be 
allowed  for  material  purchased  for  a  build- 
ing or  structure  on  the  land  of  the  owner, 
unless  it  in  fact  goes  into  the  building.  This 
was  said  in  a  case  where  the  material  was 
not  used  in  any  way  in  or  about  the  struc- 
ture. It  was  purchased  for  the  building 
of  a  fence  on  the  owner's  land,  and  y[as 
taken  and  left  for  a  time  on  the  highway 
in  front  of  the  land,  but  was  afterwards 
seized  and  sold  by  the  sheriff  on  execution. 
That  rule  was  followed  in  McGarry  v.  Aver- 
ill,  50  Kan.  362,  34  Am.  St.  Rep.  120,  31 
Pac  1082,  where  it  was  held  to  be  error  to 
refuse  an  offer  of  proof  that  the  material 
purchased  to  improve  a  lot  was  never  used 
in  the  construction  of  the  building  upon  the 
lot,  but  was  taken  awav  and  used  else- 
where.  The  question  involved  in  these 
cases  was  whether  a  lien  could  be  had  for 
material  purchased  for  use  in  the  erection 
of  a  building  or  other  structure,  but  which, 
in  fact,  was  never  used  for  that  purpose. 
It  not  only  did  not  enter  into  or  become  a 
part  of  the  completed  structure,  but  was 
not  even  used  to  promote  the  erection, 
alteration,  or  repair  of  the  same,  and  in- 
volved a  very  different  question  than  is 
presented  in  the  cas<  under  consideration. 
Here  the  material  was  used  in  the  erection 
of  the  building,  and  it  became  temporarily 
a  part  of  the  foundations  of  the  building. 
Its  use  was  provided  for  in  the  plans  for 
the  building,  and  was  included  in  the  con- 
tract of  the  parties.  By  its  use  most  of  the 
material  was  destroyed  or  rendered  unfit 
for  any  other  practical  use.  One  witness 
said  that  lumber  so  used  became  water- 
soaked,  twisted,  and  practically  valueless, 
and  that  architects  now  generally  provided 
in  their  specifications  that  new  lumber 
should  be  used  -  for  such  forms.  Some  of 
,the  thicker  or  dimension  lumber  was  not  de- 
stroyed, and  that  much  of  it  was  used  for 
other  purposes.  For  this  a  credit  of  $88 
was  allowed.  However,  one  of  the  contrac- 
tors said  that  they  would  have  been  as  well 
off  if  they  had  thrown  it  aside,  and  pro- 
cured new  lumber.  The  material  having 
been  provided  for  in  the  contract,  and  hav- 
ing been  nscd  and  practically  consumed  in 
the  erection  of  the  building,  can  it  be 
held  to  be  lienable  under  the  law.  or  can 
the  surety  company  be  held  liable  for  such 
material  ? 

In  Kennedy  v.  Com.  182  Mass.  480,  65  N. 
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E.  828,  a  like  question  was  involved,  where 
the  statute  gave  a  lien  for  material  pur- 
chased for  or  used  in  the  construction  or 
repair  of  buildings.  Lumber  for  forms  was 
used  in  a  building  to  hold  the  concrete  in 
place  while  hardening,  after  which  it  was 
taken  down  and  used  again,  and  after  being 
so  used  several  times  was  finally  sold  for 
firewood.  The  court  held  that  the  lien  stat- 
ute did  not  contemplate  the  giving  of  a  lien 
for  all  labor  and  all  kinds  of  material  that 
might  incidentally  promote  the  construction 
of  the  building,  but  only  for  such  materials 
as  entered  into  the  construction  and  be- 
came a  part  of  the  structure.  The  court 
placed  material  so  used  in  the  same  class 
with  the  tools  of  the  mechanic  or  the  horses 
sold  to  the  contractor  to  haul  the  material 
to  the  building.  The  same  court  in  a  later 
case  sustained  a  claim  for  a  lien  for  gun- 
powder used  in  the  building  of  an  aqueduct. 
To  accomplish  the  work,  it  became  neces- 
sary to  excavate  through  rock,  and  powder 
was  used  in  blasting  a  trench  for  a  con- 
duit, and  this  was  done  in  accordance  with 
a  provision  of  the  contract.  When  the 
Kennedy  Case  was  cited  as  an  authority 
against  the  allowance  of  a  lien,  it  was  said: 
"This  court  has  never  had  occasion  to  con- 
sider a  case  like  the  present,  where  the  ma- 
terial was  used  directly  upon  the  work  or 
the  structure  in  process  of  construction, 
for  the  purpose  of  bringing  it  into  proper 
form  or  condition,  and  was  entirely  con- 
sumed  in  the  use.  In  such  a  case  it  may  be 
said  that  in  a  general  sense  the  material 
enters  into  the  completed  st^cture.  In  this 
broad  sense  it  forms  a  part  of  it,  as  it  loses 
its  identity  and  ceases  to  exist  as  a  sep- 
arate substance,  in  producing  a  direct  effect 
upon  the  construction,  which  effect  remains 
as  a  part  of  the  result  shown  in  the  com- 
pleted structure."  George  H.  Sampson  Co. 
V.  Com.  202  Mass.  326,  333,  88  N.  E'.  911. 

In  California,  where  lumber  was  used  as 
a  temporary  structure  in  connection  with 
the  building  of  a  steel  bridge,  it  was  held 
that  a  lien  could  not  be  had  for  material 
used  in  the  temporary  structure  which  was 
moved  away  when  the  permanent  bridge 
was  complete;  the  court  saying  that  the 
statute  meant  "that  the  materials  must  be 
used,  not  merely  in  the  process  of  construc- 
tion, but  *in  the  structure,*  that  is  to  say, 
they  must  be  used  as  the  materials  of  which 
it  is  constructed."  Stimson  Mill  Co.  v. 
Los  Angeles  Traction  Co.  141  Cal.  30,  32,  74 
Pac.  357,  and  cases  cited.  The  same  court, 
in  1012,  decided  that  a  mechanics'  lien 
might  be  had  for  lard  oil  furnished  and 
applied  on  tho  threads  of  joints  of  pipe  used 
in  a  structure,  and  also  for  soapstone  used 
as  a  lubricant  in  order  to  facilitate  the 
pulling   of    the   electric    wires    through    the 
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pipes  in  the  building.  It  can  hardly  be  said 
that  the  oil  or  soapstone  remained  as  a 
part  of  the  permanent  structure,  but  they 
appear  to  have  been  allowed  upon  the  theory 
that  they  were  used  in  construction,  and 
therefore  were  lienablc.  Pacific  Sash  & 
Door  Co.  V.  Bumiller,  162  Cal.  664,  41  L.RA. 
(N.S.)  296,  124  Pac.  230.  In  Oppenheimer 
V.  Morrell,  118  Pa.  189,  12  Atl.  307,  it  was 
held  that  one  who  furnished  lumber  to  erect 
a  scaffold  for  laying  brick  in  the  walls  of  a 
building  did  not  acquire  a  lien  thereon 
under  the  statute. 

It  has  been  decided,  too,  that  the  cost  of 
coal  used  in  generating  power  to  operate  a 
steam  shovel  in  excavating  for  a  reservoir 
cannot  be  recovered  from  a  surety  com- 
pany which  had  agreed  to  be  liable  for 
materials  furnished  in  and  about  the  work. 
Philadelphia  v.  Malone,  214  Pa.  90,  63  Atl. 
539.  Other  cases  to  the  same  effect  are 
United  States  use  of  Thomas  Laughlin  Co. 
v.  Morgan  (C.  C.)  Ill  Fed.  474;  Pennsyl- 
vania Co.  V.  Mehaffey,  75  Ohio  St.  432,  116 
Am.  St.  Rep.  746,  80  N.  E.  177,  9  Ann.  Cas. 
305;  Cincinnati  R.  &  M.  R.  Co.  v.  Shera, 
36  Ind.  App.  316,  73  N.  E.  293. 

On  the  contrary,  it  has  been  held  that 
material  used  directly  upon  the  structure, 
which  promotes  its  construction  and  is  con- 
sumed in  the  use,  really  enters  into  and  is 
a  part  of  the  completed  structure.  In  line 
with  this  view,  it  was  held  that  dynamite 
furnished  for  use  in  excavating  for  a 
railroad  was  material  within  the  meaning 
of  the  lien  law.  In  reply  to  the  argu- 
ment that  explosives  should  be  regarded  as 
a  part  of  the  contractor's  plant,  like  picks, 
shovels,  and  mechanical  appliances,  the 
court  of  appeals  of  New.  York  said:  "A 
steam  shovel,  an  engine  and  boiler,  picks, 
shovels,  crowbars,  and  the  like  are  tools  and 
appliances,  which,  while  used  in  the  doing 
of  the  work,  survive  its  performance  and 
remain  the  property  of  their  owjier.  Not 
so,  however,  with  materials  that  are  used 
up  in  the  performance  of  the  work,  and  are 
thereafter  invisible  except  as  they  sur- 
vive in  tangible  results.  We  think  that  ex- 
plosives when  used  as  substitutes  for  other 
recognized  'materials*  are  covered  by  the 
sanjie  principle.  They  enter  into  and  form  a 
part  of  the  permanent  structure  quite  as 
much  as  the  earth,  rails,  ties,  culverts,  and 
bridges  that  we  can  see  and  feel."  Scliagh- 
ticoke  Powder  Co.  v.  Greenwich  &  J.  R. 
Co.  183  N.  Y.  306,  312,  2  L.R.A.(N.S.)  288, 
111  Am.  St.  Rep.  751,  76  N.  E.  163,  155,  5 
Ann.  Cas.  443. 

In  Hercules  Powder  Co.  v.  Knoxville,  L. 
F.  &  J.  R.  Co.  113  Tenn.  382,  392,  67  L.R.A. 
487,  106  Am.  St.  Rep.  836,  83  S.  W.  354, 
356,  the  same  question  was  considered,  and 
it  was  said:  'The  fact  that  the  materials 
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were  consumed  in  the  use,  and  were  thus 
destroyed  in  the  construction,  we  think, 
does  not  deprive  the  furnisher  of  his  lien. 
The  consumption  of  the  explosives  is  the 
only  use  that  can  be  made  of  them,  and 
their  consumption  is  absolutely  necessary  to 
the  excavation  of  tunnels  through  rock.  In 
other  words,  they  are  material  which  enter 
into  the  building  and  grading  of  the  road, 
as  much  so  as  trestles,  bridges,  and  culverts 
contain  materials  which  are  necessary  to 
the  grading  of  the  road  at  such  places  as 
require  trestles  and  bridges  and  culverts." 
Authorities  of  like  effect  are  Keystone  Min. 
Co.'  v.  Gallagher,  5  Colo.  23,  9  Mor.  Min. 
Rep.  406;  Giant  Powder  Co.  v.  San  Diego 
Flume  Co.  78  Cal.  193,  20  Pac.  419;  Giant- 
Powder  Co.  V.  Oregon,  P.  R.  Co.  (C.  C.) 
8  L.R.A.  700,  14  Sawy.  560,  42  Fed.  470. 

An  authority  more  directly  in  point  is 
Avery  v.  Woodruff,  144  Ky.  227,  36  L.R.A. 
(N.S.)  866,  137  S.  W.  1088.  Under  a  stat- 
ute similar  to  our  own,  it  was  held  that 
lumber  used  to  make  forms  for  concrete 
was  material  for  which  a  lien  may  be  had. 
It  was  said  that  the  parties  contemplated 
that  the  material  would  be  used  up  in  mak- 
ing the  building,  and  could  not  be  treated 
as  mere  tools  and  appliances  of  the  work- 
men. It  was  also  said:  "Appellees  furnished 
material  to  be  used  in  the  erection  of  a 
building  which  was  as  necessary  as  the 
sand,  cement,  water,  or  other  material.  In 
fact,  the  building  could  not  have  been  erect- 
ed without  lumber  to  be  used  for  the  pur- 
pose for  which  appellees'  was  furnished." 
p.   229. 

In  a  similar  case  in  Missouri,  where  lum- 
ber  was  furnished  for  forms  for  concretfi 
walls,  the  following  rule  as  to  liens  was 
laid  down :  "Where  certain  material  is  pro- 
vided for  by  the  contract  in  erection  of  a 
structure,  and  is  furnished  and  used  ac- 
cordingly, and  is  either  in  whole  or  in  part 
consumed  in  its  use,  the  materialman  is  en- 
titled to  a  lien  for  the  material  thus  con- 
sumed in  the  erection  of  the  structure,  to 
the  extent  of  the  consumption  of  its  rea- 
sonable value,  regardless  of  the  fact  whether 
or  not  such  material  formed  a  permanent 
part  of  the  structure  when  completed.  Con- 
sumption of  value  means  the  depreciation 
in  the  market  value  of  the  material  by  the 
use  provided  for  by  the  contract."  E.  R, 
Darlington  Lumber  Co.  v.  Wcstlake  Constr. 
Co.  161  Mo.  App.  723,  729,  141  S.  W.  931, 
933. 

Another  case  closely  in  point  is  Barker 
&  S.  Liimber  Co.  v.  Marathon  Paper  Mills 
Co.  146  Wis.  12,  36  L.R.A.(N.S.)  875,  130 
N.  W.  800,  where  lumber  and  hardware 
were  furnished  to  build  a  temporary  coffer- 
dam, which  was  necessary  to  the  construc- 
tion of  a  permanent  dam.    Under  a  statute 
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giving  a  lien  for  material  used  "for  or  in  or 
about  the  erection,  construction,  repair," 
etc.,  of  a  structure,  it  was  determined  that, 
the  life  and  substance  of  the  material  hav- 
ing gone  into  the  fabric  of  the  structure 
as  effectively  as  had  the  stone,  cement,  or 
lumber  which  retained  its  existence  as  a 
part  of  the  structure,  a  lien  attached. 

In  our  opinion  the  authorities  last  cited 
state  the  true  rule  of  liability.  The  me- 
chanics' lien,  although  unknown  to  the 
common  law,  is  not  to  be  given  a  narrow 
and  strict  construction.  It  is  intended  as 
an  enlargement  of  the  rights  of  those  who 
furnish  labor  and  material,  and  who  can- 
not conveniently  protect  themselves  in  any 
other  way.  It  is  a  general  and  remedial 
statute,  and  the  rule  that  statutes  in  dero- 
gation of  the  common  law  shall  be  strictly 
construed  does  not  apply  to  it.  Gen.  Stat. 
1909,  §9850.  On  the  contrary,  such  stat- 
utes are  to  be  liberally  construed,  with  a 
view  of  advancing  the  beneficent  purposes 
which  the  legislature  was  seeking  to  accom- 
plish by  the  enactment.  Badger  Lumber 
Co.  V.  Marion  Water  Supply  Co.  48  Kan. 
182,  16  L.R.A.  652,  30  Am.  St.  Rep.  301, 
29  Pac.  476.  A  reasonable  interpretation 
of  our  statutes,  we  think,  fairly  includes 
the  material  used  and  consumed  in  the 
erection  of  the  concrete  walls.  As  counsel 
for  appellee  says:  "This  is  coming  to  be 
an  age  of  concrete.  Great  concrete  build- 
ings are  constantly  being  erected  in  all  our 
cities.  Several  thousands  of  dollars'  worth 
of  lumber  will  frequently  be  used  up  for 
forms  in  the  erection  of  a  single  building. 
And  architects  and  contractors  must  in- 
clude such  lumber  in  specifications  and 
contracts  as  an  inevitable  part  of  the  cost." 
The  material  in  the  forms  furnished  bv 
appellee  was  understood  by  all  to  be  a 
necessary  part  of  the  construction  of  the 
building.  For  a  time  these  forms  were  an 
essential  part  of  the  walls,  columns,  and 
partitions.  They  were  provided  for  in  the 
contract,  and  their  character  was  included 
in  the  specifications.  While  the  walls  were 
hardening  they  were  as  essential  to  the 
structure  as  the  cement  and  sand  which  re- 
mained in  the  walls  in  a  different  form  after 
the  work  was  completed.  These  forms 
operated  to  enhance  the  value  of  the  land 
on  which  they  were  used  as  did  the  labor 
in  setting  them  up.  They  were  finally 
taken  down  and  removed,  but  the  life  and 
substance  of  the  material  had  been  used  \\p 
in  the  erection  of  the  building.  The  ma- 
terial cannot  be  regarded  as  a  part  of 'the 
contractors*  plant,  because  it  was  improrr- 
nated  with  cement,  and  rendered  practically 
unfit  for  other  uses.  It  was  used  directly 
in  the  construction  of  the  buildino,  and, 
being  consumed  in  that  use,  it  can  be  fairly 
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said  that,  within  the  meaning  of  our  stat- 
ute, it  entered  into  and  was  used  in  the 
erection  of  the  building.  It  is  clear  that  it 
came  within  the  terms  of  the  bond,  as  it 
was  "material  furnished  and  used  in  and 
about  said  contract  work." 

It  is  next  contended  that  the  surety 
company  should  have  been  allowed  a  credit 
of  $2,000,  the  amount  paid  by  the  con- 
tractors to  the  Chicago  Lumber  Company 
on  May  11,  1910.  The  money  from  which 
this  payment  was  made  was  obtained  from 
the  state  in  consideration  of  the  work  done 
on  the  Memorial  building,  but  it  was  ap- 
plied to  an  old  debt  due  from  the  contrac- 
tors for  material  furnished  under  other 
contracts.  It  appeared  that  the  contrac- 
tors were  carrying  on  a  great  many  build- 
ing contracts  while  they  were  constructing 
the  Memorial  building.  They  had  an  ac- 
count with  a  bank  into  which  the  moneys, 
derived  from  all  the  contracts  were  deposit- 
ed, and  the  bills  for  material  and  labor  were 
all  of  them  paid  out  of  this  account  on 
the  personal  check  of  the  contractors.  The 
lumber  company  furnished  materials  on  a 
number  of  these  contracts,  and  checks  to 
pay  them  were  given  to  the  lumber  com- 
pany from  time  to  time  by  the  contractors. 
When  the  check  for  $2,000  was  given  to  the 
lumber  company,  there  was  no  direction  as 
to  how  the  payment  was  to  be  applied,  nor 
does  it  appear  that  the  lumber  company 
had  any  notice  that  the  money  was  ob- 
tained from  the  state.  There  is  some  tes- 
timony that  the  manager  of  the  lumber 
company  was  informed  as  to  the  source 
from  which  the  money  came  shortly  after 
the  payment  was  made,  but  he  testified 
that  he  had  no  recollection  that  any  such 
information  was  given  to  liim.  However, 
the  laborers  and  materialmen  were  not  un- 
der obligations  to  watch  the  dealings  be- 
tween the  state  and  the  contractors.  A 
bond  had  been  given  to  secure  the  payment 
of  their  claims.  That  bond  having  been 
given,  and  there  being  no  provision  in  it  re- 
quiring those  furnishing  labor  and  material 
to  watch  the  source  from  which  money 
paid  was  derived,  or  to  make  any  particu- 
lar application  of  payments  when  made, 
they  owed  no  duty  to  the  surety  company 
to  do  so.  No  liens  could  be  obtained  upon 
the  building,  and  no  equities  could  arise  as 
between  the  lumber  company  and  the  surety 
company.  The  bond  given  conformed  sub- 
stantially with  the  provisions  of  §  660  of 
the  Code.  In  cases  where  property  may  be 
subject  to  liens  for  labor  and  material, 
tlie  statutory  bond  operates  as  a  substi- 
tute for  the  rights  and  equities  which  may 
be  acquired  under  the  lien  law.  The  legal 
relations  which  arise  between  the  owner 
and   those   who  furnish   labor  or  materials 
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under  the  mechanics'  lien  law  is  cut  off  by 
the  bond.  In  this  case  the  lumber  com- 
pany had  no  interest  in  the  money  due  from 
the  state,  nor  any  right  in  the  state's  prop- 
erty which  it  could  enforce  under  the  law. 
After  the  bond  was  given,  the  only  relation 
there  was  between  the  contractors  and  the 
lumber  company  was  the  ordinary  one  of 
debtor  and  creditor,  and,  as  far  as  the  surety 
company  is  concerned,  the  money  paid  to 
the  contractors  by  the  state  was  their  own, 
and  they  could  do  with  it  as  they  pleased. 
The  surety  company  could  claim  nothing  by 
way  of  subrogation  to  the  rights  of  the 
state,  as  the  state  had  paid  in  full  for  the 
work,  and  there  was  no  fund  or  security 
in  its  hands  which  any  claimant  could 
reach.  The  state  had  no  interest  in  the  ap- 
plication of  the  money,  and  is  claiming 
nothing  under  the  bond.  There  were  only 
two  conditions  in  the  bond;  one,  the  faith- 
ful performance  of  the  contract  by  the  con- 
tractors, and,  as  this  condition  had  been 
fully  performed,  the  state  had  no  direct 
interest  in  the  bond,  and  neither  had  the 
lumber  company  any  interest  in  this  condi- 
tion of  the  obligation.  The  other  was  the 
unqualified  condition  that  the  surety  com- 
pany would  pay  all  indebtedness  incurred 
for  labor  and  material  furnished  and  used 
in  the  building,  and  that  was  one  for  the 
benefit  alone  of  the  laborers  and  material- 
men. For  a  valuable  consideration  the 
surety  company  gave  this  bond  guarantying 
that  the  labor  and  material  furnished  would 
be  paid  for.  The  giving  of  such  a  bond 
relieves  the  laborer 'and  materiaJman  from 
looking  after  liens  or  other  security.  The 
owner  is  then  at  liberty  to  pay  his  contrac- 
tor when  he  pleases  without  liability  to 
any  subcontractor,  and  the  contractor  is 
free  to  draw  his  money  from  the  owner 
and  pay  it  out  as  he  may  choose.  The  duty 
of  the  lumber  company  and  the  liability 
of  the  surety  company  are  measured  by 
the  terms  of  the  bond.  There  is  nothing 
in  it,  as  we  have  seen,  which  requires  that 
money  received  by  the  contractor  for  the 
structure  shall  be  applied  on  the  claims 
of  those  furnishing  labor  and  material,  but 
there  is  an  absolute  and  unquallRed  guar- 
anty that  all  indebtedness  for  labor  and 
material  shall  be  paid.  In  a  case  in  Mich- 
igan where  a  bond  was  given  by  a  contrac- 
tor to  insure  the  payment  of  labor  and 
material  furnished  on  the  contract,  it  was 
held  that  the  sureties  were  not  relieved  by 
reason  of  the  payment  of  an  antecedent 
debt  from  the  contract  price  of  the  improve- 
ment. It  was  said:  "This  bond  did  not, 
in  terms,  provide  that  the  contractor  should 
apply  his  earnings  to  pay  the  laborers  or 
materialmen,  and  the  statute  does  not  pro- 
vide for  such  a  bond.  It  undertook  that 
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the  contractor  should  perform  his  personal 
obligations  in  his  own  way.  It  contemplated 
that  he  would  receive  and  disburse  his 
money  as  should  suit  his  convenience. 
This  contention  depends  upon  an  alleged 
equity  that  the  money  earned  shall  be  ap- 
plied only  upon  the  account  for  materials 
furnished  for  the  particular  job.  It  is  not 
supported  by  the  letter  of  the  bond  or  stat- 
ute, and  we  think  it  is  not  supported  by 
authority."  People  use  of  Hirth  v.  Powers, 
108   Mich.   339,   343,   66  N.  W.   215,   216. 

Appellant  contends  and  cites  some  cases 
to  support  the  theory  that  sureties,  who 
are  favorites  of  the  law,  are  entitled  to 
have  money  paid  to  their  creditor  applied 
to  the  payment  of  the  debt  for  which  they 
are  sureties,  rather  than  to  earlier  or  un- 
secured debts.  The  cases  are  not  applicable, 
even  if  it  could  be  held  that  an  equity 
might  have  arisen  in  favor  of  a  gratuitous 
surety.  The  law  does  not  have  the  same 
solicitude  for  corporations  engaged  in  giv- 
ing indemnity  bonds  for  profit,  as  it  does 
for  the  individual  surety  who  voluntarily 
undertakes  to  answer  for  the  obligations  of 
another.  Although  calling  themselves  sure- 
ties, such  corporations  are  in  fact  insurers, 
and  in  determining  their  rights  and  liabili- 
ties, the  rules  peculiar  to  suretyship  do  not 
apply.  Hull  V.  Massachusetts  Bonding  & 
Ins.  Co.  86  Kan.  342,  120  Pac.  544:  J.  R. 
Watkins  Medical  Co.  v.  Hamm,  89  Kan.  138, 
130  Pac.  650;  United  States  Fidelity  &  G. 
Co.  V.  Golden  Pressed  &  Fire  Brick  Co. 
(United  States  Fidelity  &  G.  Co.  v.  United 
States)  191  U.  S.  416,  48  L.  ed.  242,  24 
Sup.  Ct.  Rep.  142;  case  note  to  Philadelphia 
V,  Fidelity  &  D.  Co.  Ann  Cas.  1912B,  1085; 
case  note  to  George  A.  Hormel  &  Co.  v. 
American  Bonding  Co.  33  L.R.A.(N.S.)   513. 

We  think  the  court  correctly  ruled  in  de- 
nying the  credit,  and,  finding  no  error,  the 
judgment  of  the  District  Court  will  be  af- 
firmed. 


KANSAS  SUPREME  COURT. 

L.  A.  BipGER,  Appt., 

V. 

FRANCES  A.  UNDERWOOD. 
(88  Kan.  326,  128  Pac.  187.) 

Tax  —  deed  by  agent  —  parsing  of  title. 

In  September  a  son  sold  certain  Jots  be- 
longing to  his  mother,  giving  a  deed  duly 

Headnote  by  West,  J. 
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I.  Scope,   849. 
II.  Private  deeds. 

a.  Requisites    and    effect    generally, 
849. 


1912. 


BIGGER  V.  UNDERWOOD. 


849 


executed  by  himself  as  her  attorney  in  fact. 
The  grantoe,  insisting  on  a  deed  direct  from 
the  mother,  paid  the  consideration  upon  the 
understanding  with  the  son  that  the  deed 
executed  bv  him  should  be  held  until  the 
grantor  could  return  from  abroad,  when  she 
would  execute  one  herself.  An  instrument 
dated  October  29,  sent  to  her,  was  executed 
November  3  and  thereafter  delivered.  Aside 
from  the  execution  and  dates,  both  deeds 
contained  the  same  covenants,  recited  the 
same  considerations,  and  were  identical  in 
terms.  Held,  that  the  lots  were  conveyed 
in  September,  and  the  grantor  is  not  liable 
for  the  taxes  which  became  a  lien  Novem- 
ber 1. 

(December  7,  1912.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Reno  County  in 
defendant's  favor  in  an  action  brought  to 
recover  taxes  which  plaintiff  hftd  been  com- 
pelled to  pay  on  property  purchased  by  him 
from  defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  G.  Falrchlld  and  H.  S. 
Lewis,  for  appellant: 

The  taxes  is  controversy  became  a  lien 
on  the  property  on  November  1,  1908,  and 
the  deed  being  executed  and  delivered  after 
that  date,  the  defendant  is  bound  to  pay 
them  if  the  property  was  to  be  clear  of  all 
encumbrances  and  taxes  as  covenanted. 


II. — Continued. 

b.  Effect  as  against  party  or  privy. 

1.  Generally,  850. 

2.  Where    first    deed    misnamed 

grantee,  850. 

3.  After  grantor's  death,  851. 

c  As  against  innocent  third  persons, 
851. 

III.  Tax  deeds. 

a.  Generally,  852. 

b.  Where  first  deed  is  regular,  854. 

c.  Conformitv  of  second  deed  to  rec- 

ord  of  tax  proceedings,  854. 

d.  Where  holder  of  certificate  or  first 

deed  has  convened,  856. 
6.  Effect  of  expiration  of  term  of  of- 
ficer who  executed  first  deed,  855. 

f.  Laches,  856. 

g.  Construction  and  effect  of  statutes. 

1.  Generally,  856. 

2.  Statutes  of  limitation,  857. 

IV.  Deeds    of    land    sold   under   execution, 

858. 
V.  Substitute    conveyances    pendente    lite, 
859. 

/.  Scope, 

It  is  to  be  observed  that  this  note  is  con- 
fined to  cases  involving  substitute  convey- 
ances which  of  themselves  purport  to  convey 
the  title,  and  does  not  include  decisions 
dealing  merely  with  instruments  of  con- 
firmation which  contain  no  granting  clauses, 
but  merely  in  terms  confirm  a  former  con- 
veyance. 

For  a  discussion  of  the  analogous  question 
as  to  alteration  of  deeds  after  delivery,  see 
the  note  to  Waldron  v.  Waller,  32  L.R.A. 
(N.S.)  284. 

//.  Private  deeds, 

a.  Requisites  and  effect  generally. 

As  to  deeds  pendente  lite,  see  infra,  V. 

The  substance,  and  not  the  form,  is  the 
material  thing  in  a  ratifying  instrument; 
and  where  the  deed  is  voidable  merely,  it  is 
not  necessary  that  the  ratifying  instrument 
observe  all  the  formalities  required  of  the 
deed,  such  as,  for  instance,  attesting  wit- 
ncsflos,  so  long  as  the  instrument  is  suf- 
ficiently full  and  formal  to  show  a  distinct 
purpose  on  the  part  of  the  grantor  to  treat 
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the  former  deed  as  his  act  and  abide  by  it. 
Hadden  v.  Lamed,  87  Ga.  634,  13  S.  E.  806. 
In  this  case,  a  wife,  who  had  conveyed  prop- 
erty to  her  husband  unsuccessfully  attacked 
the  deed  upon  the  ground  that  at  the  time 
of  its  execution  she  was  non  compos  mentis, 
and  sought  in  this  way  to  defeat  a  levy  of 
execution  upon  the  land  to  satisfy  a  demand 
against  the  husband. 

Where  title  is  vested  by  delivery  of  a 
deed  to  the  grantee,  it  can  be  devested  only 
by  a  deed,  signed  and  sealed  by  the  grantee, 
and  not  by  the  mere  handing  back  of  the 
deed ;  and  a  new  deed  in  such  circumstances, 
from  the  grantor  to  the  grantee,  passes 
nothing.  Mead  v.  Pinyard,  154  U.  S.  620, 
23  L.  ed.  501,  14  Sup.  Ct.  Rep.  1205.  (Gen- 
erally as  to  effect  of  destruction,  cancela- 
tion, or  redelivery  to  grantor  of  delivered 
but  unrecorded  deed,  see  note  to  Matheson 
V.  Matheson,  18  L.R.A.(N.S.)   1167.) 

So,  where  a  deed  which  has  been  lost  is 
confirmed  by  a  second  deed  executed  for  the 
express  purpose  of  taking  the  place  of  the 
first  deed,  and  reciting  that  it  is  of  the  same 
tenor,  the  second  deed  is  merely  confirma- 
tory and  of  itself  conveys  no  title,  and 
therefore  it  is  not  contradicted  or  enlarged 
by  evidence  that  language  in  the  two  deeds 
was  identical.  Scalpen  v.  Blanchard,  187 
Mass.  73,  72  N.  E.  346. 

A  deed  which  is  made  avowedly  for  the 
purpose  of  curing  defects  in  a  previous  con- 
veyance, and  which  recites  such  conveyance 
and  a  probability  that  it  was  ineffectual, 
and  that  it  is  the  consideration  of  the  sub- 
sequent conveyance,  wmII  be  held  operative 
as  a  confirmation  or  as  a  deed  of  bargain 
and  sale,  and  effect  will  be  given  to  it  ac- 
cording to  the  intention  of  the  parties. 
Fauntleroy  v.  Dunn,  3  B.  Mon.  594. 

And  a  correction  deed  prevails  over  the 
deed  corrected  in  respect  of  the  boundaries 
of  the  land  conveyed.  Builders  Mortg.  Co. 
V.  Berkowitz,  134  App.  Div.  136,  118  N.  Y. 
Supp.  804. 

No  United  States  revenue  stamps,  under  a 
statute  requiring  a  stamp  on  all  deeds  con- 
voying land  or  other  realty  "sold,"  are  re- 
quired upon'  a  deed  executed  after  the  rev- 
enue act  went  into  effect,  for  the  purpose  of 
correcting  an  imperfect  description  and  con- 
firming the  grant  in  a  deed  executed  before 
the  revenue  act  went  into  effect.  Greve  v, 
64 
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Atchison,  T.  k  S.  F.  R.  Co.  v.  Jaques, 
20  Kan.  639. 

There  being  no  claim  of  fraud  to  avoid  the 
deed,  and  as  it  necessarily  must  be  held 
that  there  was  sufficient  consideration  to 
sustain  it  as  a  conveyance,  then  it  and  its 
covenants  are  binding  and  cannot  be  altered 
or  changed  by  parol  evidence. 

Reagle  v.  Dennis,  8  Kan.  App.  151,  55  Pac. 
469;  Hopkins  v.  St.  Louis  &  S.  F.  R.  Co.  29 
Kan.  544;  Diebold  Safe  &  Lock  Co.  v.  Hus- 
ton, 55  Kan.  104,  28  L.R.A.  53,  39  Pac. 
1035;  Thisler  v.  Mackey,  65  Kan.  466,  70 
Pac.  334;  McMullen  v.  Carson,  48  Kan.  263, 
29  Pac  317;  Shattuck  v.  Rogers,  54  Kan. 
266,  38  Pac.  280. 

Messrs.  'Prigg  A  Williams  for  appellee. 


West,  J.,  delivered  the  opinion  of  the 
court: 

Certain  lots  in  Hutchinson,  some  owned 
by  one  W.  H.  Underwood  and  the  others  by 
his  mother,"  Frances  A.  Underwood,  were 
sold  to  the  plaintiff.  Early  in  September, 
1908,  the  son  conveyed  his  lots,  and  also 
executed  a  deed,  as  attorney  in  fact  for  his 
mother,  for  those  owned  by  her,  and  received 
the  consideration.  It  appears  that  the 
plaintiff  desired  a  deed  direct  from  the 
mother  for  her  lots,  and  that,  pursuant  to 
an  agreement  with  the  son,  such  deed  was 
executed,  dated  October  29,  1908,  acknowl- 
edged November  3,  and  thereafter  delivered 
and  recorded.  It  recited  a  consideration  of 
$3,000,  and  contained  certain  special  cove- 
nants and  warranties.     The  plaintiff  paid 


Coffin,  14  Minn.  345,  Gil.  263,  100  Am.  Dec. 
229.  The  court  said  that  the  word  "sold" 
in  the  statute  was  an  emphatic  word,  and 
that  since  the  sale  in  this  case  was  made  be- 
fore the  act  became  effective  no  stamp  was 
jequired. 

&.  Effect  as  against  party  or  privy, 

1.  Generally, 

A  deed  correcting  an  error  of  description 
in  an  earlier  deed  relates  back  to  the  time 
of  the  original  conveyance,  where  no  new 
rights  have  intervened.  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Beck,  152  Ind.  421,  153 
N.  E.  439. 

So,  in  the  absence  of  an  intervening  con- 
veyance, lien,  or  attachment,  a  mortgage  ex- 
ecuted in  good  faith  to  replace  a  previous 
mortgage  which  has  been  destroyed  will  not 
be  treated  as  fraudulent  or  inoperative 
merely  because  its  execution  and  acknowl- 
edgment were  antedated  to  correspond  with 
the  first  mortgage,  where  such  antedating 
was  not  procured  by  the  mortgagf^.,  and 
was  not  collusive,  but  was  executed  •;n  con- 
sequence of  the  desire  of  the  mortgagor  that 
the  new  mortgage  should  correspond  as  far 
as  possible  with  the  old  one.  Marsh  v. 
Austin,  1  Allen,  235. 

And,  even  though  a  deed  containing  an 
error  as  to  the  number  of  the  township  in 
which  the  land  is  located  conveys  but  an 
equitable  title  to  the  grantee,  such  title  be- 
comes perfected  into  a  legal  title  by  a  sec- 
ond deed  correcting  the  mistake,  and  there- 
after the  grantee  may  maintain  an  action 
for  wrongfully  cutting  and  carrying  away 
timber  though  the  acts  complained  of  were 
committed  before  the  second  deed  was  exe- 
cuted.    Fitch  V.  Gosser,  64  Mo.  267. 

A  deed  executed  to  correct  a  mistake  and 
supply  an  omission  in  the  description  of 
land  conveyed  in  a  former  deed  between  the 
same  parties  is  valid,  and  both  deeds  will 
be  construed  together  in  an  action  between 
the  parties.  King  v.  Norfolk  &  W.  R.  Co. 
90  Va.  210,  17  S.  E.  868. 

And  a  second  deed  executed  in  good  faith 
as  a  substitute  for  a  first  deed  between  the 
44  L.R.A.(N.S.) 


parties,  and  for  the  purpose  of.  inserting  a 
covenant  of  seisin  which  was  omitted  from  * 
the  first  deed,  cannot  be  contested  for  want 
of  additional  consideration,  by  the  grantor 
in  defense  to  an  action  for  the  breach  of  the 
covenant  of  seisin.  Park  v.  Cheek,  2  Head, 
451. 

But  a  second  deed  executed  in  lieu  of  a 
first  one,  to  describe  the  property  more  fully, 
does  not  estop  the  grantor  from  suing  to 
avoid  the  conveyance  for  fraud  in  its  in- 
ception, where  he  had  not  acquired  knowl- 
edge of  the  fraud  at  the  time  of  executing 
the  second  deed.  Rihner  v.  Jacobs,  79  Xeb. 
742,  113  N.  W.  220. 

It  was  held  in  Lavender  v.  Lee,  14  Ala. 
688,  that  where  a  deed  of  slaves  failed, 
through  a  mistake  of  the  scrivener,  to  speak 
the  true  intention  of  the  parties,  it  was 
permissible  for  the  parties  to  reform  it  as  it 
would  have  been  reformed  by  a  court  of 
equity;  and  that  it  was  the  duty  of  the 
chancellor  to  give  effect  to  the  new  deed  ex- 
ecuted for  the  purpose  of  reforming  the  first 
one,  so  as  to  carry  out  the  intention  of  the 
donor,  which  he  failed  to  state  in  the  orig- 
inal deed.  The  question  involved  was  as  to 
the  right  of  a  judgment  creditor  of  the 
donee  of  the  slaves,  to  an  execution  against 
the  same,  where  the  original  deed  omitted 
a  clause  creating  a  trust  and  excluding  the 
slaves  from  liability  for  the  donee's  debts, 
and  the  new  deed  executed  before  the  judg- 
ment was  rendered  contained  such  a  clause 
and  thus  relieved  the  slaves  from  the  trus- 
tee's debt. 

Where  the  grantee  in  an  unrecorded  deed 
which  has  been  lost  procures  the  grantor  to 
execute  a  new  deed  to  his  wife,  as  of  the 
date  of  the  first  one,  and  the  same  is  not 
fraudulent  as  to  creditors,  the  land  is  not 
dubject  to  the  lien  of  judgments  rendered 
against  the  grantor  after  the  recording  of 
the  second  deed.  Bankers'  Loan  &  Invest. 
Co.  V.  Blair,  99  Va.  606,  86  Am.  St.  Rep. 
914,  39  S.  E.  231. 

2.  Where  first  ileed  fnisnatned  grantee. 

In  Barr  v.  Schrooder,  32  Cal.  609,  involv- 
ing  ejectment  b^'  a  grantee  of  land  against 
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$212.18  taxes,  which  became  a  lien  on 
November  1,  and  brought  this  action  to  re- 
cover the  amount.  The  defendant  alleged 
that  a  deed  in  terms  identical  with  the 
one  just  referred  to  was  executed  and  de- 
livered in  September  before  the  taxes  be- 
came a  lien,  except  that  the  grantor's  name 
was  signed  by  her  attorney  in  fact,  end 
that  the  full  consideration  was  paid  at 
that  time  and  full  title  completely  con- 
veyed; that  the  second  deed,  owing  to  the 
fact  that  it  bad  to  be  sent  to  Massachusetts 
for  signature  and  acknowledgment,  was  not 
delivered  until  November;  that  it  was  with- 
out consideration;  and  that  no  title  passed 
thereby,  but  that  the  second  deed  was  given 
merely  as  a  matter  of  accommodation,  at 
the  request  of  plaintiff,  to  take  the  place 


of  the  former  deed,  in  order  that  the  title 
might  appear  better  of  record.  The  court 
found  for  the  defendant,  and  the  plaintiff 
appeals. 

It  appears  that  in  September,  when  W. 
H.  Underwood  delivered  the  deed  for  his 
lots  and  executed,  as  attorney  in  fact,  the 
one  for  those  owned  by  his  mother,  he 
agreed  that  she  would  execute  a  deed  in 
her  own  name,  and,  as  the  consideration 
was  desired,  it  was  paid,  upon  the  under- 
standing that  the  deed  executed  by  him 
should  be  held  until  the  mother  should  re- 
turn from  abroad,  when  she  would  execute 
one  herself. 

The  plaintiff  contends  that  the  first  deed 
was  not  satisfactory  to  him,  and  was  never 
accepted  as  the  final  transaction  in  closing 


ft  purchaser  at  a  sheriff's  sale  on  execution 
against  the  grantor,  the  court  placed  its  de- 
cision upon  the  broad  ground  that  a  deed 
which  is  not  merely  voidable,  but  absolutely 
void,  cannot  be  confirmed  by  a  subsequent 
deed.  The  facts  were  that  the  second  deed, 
reading,  to  "Jacob  C.  Barr,"  the  plaintiff, 
recited  that  the  first  deed  was  erroneously 
executed  to  "John  C.  Barr,"  and  that  it  was 
desired  to  correct  the  mistake  and  confirm 
the  grant  according  to  the  then  intention  of 
the  parties.  The  court  said  that  there  was 
no  evidence  of  the  delivery  of  the  deed  to 
Jolm  C.  Barr,  nor  in  fact  that  there  was  any 
such  person  in  existence,  and  that  the  pre- 
sumption of  the  delivery  of  a  deed  arising 
from  its  record  arises  only  when  it  comes 
from  the  hands  of  the  grantee  named  or 
someone  claiming  under  or  through  him. 
After  pointing  out  that  a  confirmation  is  a 
contract  by  wjiich  an  act  that  was  voidable 
is  made  valid,  and  necessarily  implies  a 
prior  voidable  act,  the  court  said:  "With- 
out a  delivery  the  writing  is  not  voidable, 
but  is  void, — a  mere  nullity.  The  execution 
and  delivery  of  the  second  instrument 
.  .  .  did  not  constitute  a  delivery  of  the 
first.  It  is  a  misapplication  of  terms  to 
say  that  the  parties  desired  to  confirm  the 
grant,  for  one  of  the  parties  to  the  second 
deed  was  not  a  party  to  the  first;  the  first 
deed  was  not  a  grant;  if  it  was  susceptible 
of  confirmation  it  would  have  vested  the  ti- 
tle in  John  (>.  Barr." 

So,  it  was  held  in  Walters  v.  Mitchell,  6 
Cal.  App.  410,  92  Pac.  315,  that  a  deed  to 
"Oeorge  F.  Terschuren"  could  not  be  cor- 
rected by  a  second  deed  from  the  grantor  to 
"(Gerhard.  F.  Terschuren,"  reciting  that  the 
previous  deed  was  intended  for  the  latter 
named  person;  and  that  the  objection  to  the 
title  by  a  purchaser  from  the  latter  was 
therefore  good.  The  court  said  that  it  was 
evident  that  after  the  title  passed  out  of 
the  grantor  to  George  F.,  no  subsequent 
deed  of  the  grantor  could  convey  anything, 
or  convey  to  any  different  grantee.  "If" 
said  the  court,  "the  true  name  of  the  grantee 
was  Geor^re  V.  Terscliuren.  the  title  passed 
to  Haid  George  F.,  and.  if  the  true  name  was 
not  (leorge,  but  Gerhard,  and  the  name 
44  L.R.A.(N.S.) 


George  was  inserted  by  mistake,  instead  of 
Gerhard,  Faessler  [the  grantor]  could  not 
correct  the  mistake."  In  fact,  this  point 
was  conceded  by  the  parties,  but  it  was  con- 
tended that  proper  proceedings  had  been 
taken  to  perfect  the  deed.  But  the  court 
held  that  the  proceedings  taken  were  not 
in  rem,  but  merely  amounted  to  an  amica- 
ble adjustment  of  the  matter  under  color  of 
legal  sanction. 

A  grantor  who,  intending  a  gift  to  his 
daughter,  executed  a  deed  which  by  mistake 
named  her  husband  as  grantee  and  misde- 
scribed  the  land,  cannot,  as  against  a  mort- 
gagee of  the  husband,  whose  mortgage  con- 
tained the  same  erroneous  description,  and 
who  had  purchased  at  foreclosure  and  ob- 
tained  a  deed  containing  a  similar  descrip- 
tion, convey  to  the  daughter  by  a  deed  cor- 
recting the  description;  since  the  grantor 
is  estopped  to  deny  that  the  original  deed 
did  not  name  the  proper  grantee,  and  since 
the  correction  deed  could  not,  by  relating 
back  to  the  date  of  the  original  deed,  in- 
vest her  with  legal  title  as  of  that  date  to 
the  prejudice  of  an  innocent  third  person. 
German  Mut.  Ins.  Co.  v.  Grim,  32  Ind.  249, 
2  Am.  Rep.  341. 

3.  After  grantor^s  death. 

The  purchaser  of  land  conveyed  by  a  deed 
containing  an  erroneous  description  cannot, 
after  the  vendor's  death,  insist  upon  a  deed 
from  the  grantor,  but  is  bound  to  accept  a 
conveyance  from  his  heirs  or  a  commissioner 
in  correction  of  the  misdescription,  and  to 
pay  the  purchase  money.  Leslie  v.  Slusher, 
15  Ind.  166,  approving  Rush  v.  Truby,  11 
Ind.  462. 

c.  Ah  against  innocent  third  persons. 

An  agreement  of  the  parties  that  there  is 
an  error  in  a  former  conveyance  between 
them,  and  a  deed  made  in  pursuance  of  that 
agre(»ment  to  correct  it,  does  not  relate  back 
to  the  first  conveyance,  where  to  do  so 
would  be  to  affect  injuriously  the  equity  of 
sueli  persons  as  have  intervened  since  the 
execution  of  tlie  first  conveyance.  Johnston 
v.  Jones,  1  Black,  209,  17  *L.  ed.  117-    This 
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and  completing  the  deal;  that  the  second 
deed  is  the  one  determinative  of  the  contro- 
versy; that  the  expressed  consideration  of 
$3,000  cannot  he  disputed  for  the  purpose  of 
destroying  its  effect  as  a  conveyance,  and, 
as  the  grantor  saw  fit  to  execute  it  after 
the  lien  attached,  she  is  liable. 

The  controlling  question  is:  When  did 
the  title  pass?  We  regard  the  purchase  as 
complete  in  September.  The  first  deed  con- 
veyed the  entire  title,  and  when  it  was 
turned  over  to  one  of  the  parties  acting  for 
the  plaintiff  (as  it  seems  to  have  been), 
upon  full  payment  of  the  consideration,  he 
became  the  owner  of  the  lots,  and  the  de- 
fendant ceased  to  hold  any  title  thereto  or 
interest  therein.  True  the  plaintiff  was, 
by  virtue  of  the  agreement  with  the  son. 


entitled  to  a  deed  direct  from  the  mother 
upon  her  return,  but  not  for  the  purpose  of 
conveying  the  lots — only  in  order  to  enable 
the  records  to  show  that  the  title  which  she 
had  already  conveyed  by  her  attorney  in 
fact  was  transferred  by  her  directly.  As  evi- 
dence of  the  conveyance  already  made  and 
paid  for,  it  was  to  supersede  the  former 
deed.  It  was  somewhat  like  a  deed  of  cor- 
rection. 

"In  order  to  determine  what  was  intended, 
by  a  deed,  separate  or  different  instruments 
may  be  construed  together,  .  .  .  where 
a  deed  is  made  to  correct  a  mistake  and  sup- 
ply an  omission  in  a  previous  deed  between 
the  same  parties."     13  Cyc.  614,  615. 

In  St.  Joseph  ex  rel.  Forsee  v.  Baker,  86 
Mo.  App.  310,  an  acknowledged  deed  to  one 


case  involved  a  controversy  between  the 
owners  of  two  adjoining  water  lots  as  to 
accretions.  The  court  said:  "The  doctrine 
of  relation  cannot  be  made  to  work  such  a 
result.  It  is  a  legal  fiction,  invented  to  pro- 
mote the  ends  of  justice.  It  is  a  general 
rule  that  it  shall  do  no  wrong  to  strangers. 
It  is  applied  with  vigor  between  the  original 
parties  when  justice  so  requires;  but  it  is 
never  allowed  to  defeat  the  collateral  rights 
of  third  persons  lawfully  acquired." 

So,  a  deed  ratifying  a  former  deed,  which 
was  invalid  because  executed  under  an  in- 
sufficiently acknowledged  power  of  attorney, 
does  not  affect  title  acquired  by  a  third  per- 
son under  a  deed  executed  in  the  interval. 
Union  P.  R.  Co.  v.  Reed,  25  C.  C.  A.  389, 
4.9  U.  S.  App.  233,  80  Fed.  234. 

And  a  gratuitous  deed  from  father  to  son, 
made  after  the  son's  death  and  without  the 
concurrence  of  his  heirs,  for  the  express 
purpose  of  correcting  an  earlier  deed  from 
the  father  to  son,  is  of  no  avail  in  an  action 
to  quiet  title  instituted  by  one  claiming  un- 
der an  intermediate  grantee  from  the  father 
by  a  deed  whose  description  overlapped  that 
of  the  first  deed  to  the  son.  Bartlett  v. 
Brown,  121  Mo.  363,  26  S.  W.  1108. 

A  common  grantor  of  adjacent  tracts  so 
described  as  to  overlap  may,  in  an  action  of 
trespass,  testify  that  the  deed  under  which 
the  defendant  claimed  was  not,  as  recited  in 
it,  executed  before  that  under  which  the 
plaintiff  claimed,  but  was  executed  several 
years  after  and  in  lieu  of  a  previous  deed 
to  the  same  person,  which  itself  was  exe- 
cuted after  that  under  which  the  plaintiff 
claimed,  and  that  the  boundaries  in  the  sub- 
stitute deed  differ  from  those  contained  in 
the  deed  in  lieu  of  which  it  was  executed. 
Henley  v.  Wilson,  77  N.  C.  216. 

In  Henley  v.  Wilson,  supra,  after  holding 
that  the  grantee  in  fee  of  a  grantee  in  a 
deed  which,  by  mistake,  conveyed  a  life  es- 
tate only,  had  no  equitable  estate  which  en- 
titled him  to  maintain  an  action  of  trespass 
against  one  claiming  under  the  original 
grantor,  but  that  he  had  only  the  right  in 
equity  to  have  the  original  grantor  con- 
verted into  a  trustee,  and  a  decree  to  execute 
a  deed  in  fee  simple, — the  court  held  that 
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the  fact  that  the  original  grantor,  pending 
the  action,  executed  to  the  plaintiff  tne  deed 
in  fee  which  he  would  have  been  required  to 
execute  did  not  affect  the  case,  since  such 
corrected  deed  took  effect  only  from  the  time 
of  its  delivery,  and  the  grantor  had  no 
power  to  make  it  relate  back  to  the  time 
of  the  original  deed. 

A  deed  from  father  and  mother  to  son, 
of  a  life  estate  with  remainder  to  the  son's 
children,  when  made  in  rescission  of  a  for- 
mer deed  from  the  father  to  the  son,  by 
which  he  took  title  to  a  greater  quantity  of 
land  but  subject  to  the  mother's  dower, 
nullifies  the  first  deed  and  fixes  the  right  of 
a  mortgagee  from  the  son,  whose  mortgage 
recited  the  second  deed.  Hall  v.  Wright, 
138  Ky.  71,  127  S.  W.  616,  Ann.  Gas.  1912  A, 
1256. 

Ill,  Taan  deeds, 

a.  Generally, 

As  to  substitute  tax  deeds  pendente  litCf 
see  infra,  V. 

After  the  rights  of  the  purchaser  to  a  tax 
deed  have  become  complete  he  is  entitled  to 
have  an  instrument  executed  in  his  favor 
which  will  pass  the  title;  and  where  the 
officer  has  executed  a  deed  which  fails  to 
convey  the  title  as  attempted,  he  may  make 
a  new  deed  to  correct  the  mistake  and  con- 
vey the  title.  McCready  v.  Sexton,  29  Iowa, 
356,  49  Am.  Rep.  214  (action  for  recovery 
of  land  by  person  assessed  against  tax-sale 
purchaser ) ;  Hurley  v.  Street,  29  Iowa,  429 
(similar  facts)  ;  Parker  v.  Sexton,  29  Iowa, 
421  (suit  to  quiet  title  by  delinquent 
against  tax  purchaser) ;  Johnson  v.  Chase, 
30  Iowa,  308  (action  to  quiet  title  by  delin- 
quent against  tax-sale  purchaser) ;  Gray  v. 
Coan,  30  Iowa,  536  (action  by  delinquent  to 
cancel  tax  deed) ;  Genther  v.  Fuller,  36 
Iowa,  604  (same) ;  Smith  v.  Griffin,  14 
Colo.  429,  23  Pac.  905  (contest  between  pur- 
chaser and  person  who  owned  the  land  and 
failed  to  pay  the  tax)  ;  Douglass  v.  Nuzum, 
16  Kan.  615  (action  to  quiet  title  by  delin- 
quent against  one  holding  under  tax  deed)  ; 
Harding  v.  Auditor  General.  140  Mich.  646, 
104  N.  W.  39;  State  ex  rel.  White  v.  Winn, 
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piece  of  land  was  made  and  delivered,  but 
not  recorded.  Five  years  later  it  was  given 
up  to  the  grantor  to  insert  additional 
property,  redate  and  redeliver  it,  and  this 
transaction  was  held  tantamount  to  destroy- 
ing the  original  deed  by  consent  and  execut- 
ing another,  without  an  intention  of  revest- 
ing the  title;  that  the  new  deed  was  a 
single  instrument,' and  it  could  not  be  shown 
by  parol  that  one  piece  of  property  was 
conveyed  at  one  time  and  another  at  a 
different  time;  also  that  the  grantee  owned 
the  property  described  in  the  first  deed  from 
the  time  of  its  delivery,  and  was  not  es- 
topped to  assert  such  ownership  by  the 
second  deed.  In  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Beck,  152  Ind.  421,  53  N.  E.  439, 
it  was  held:     *'VVhere  a  mistake  was  made 


in  a  deed,  a  deed  of  correction  and  confirma- 
tion relates  back  to  the  time  of  the  original 
conveyance;  no  new  rights  having  inter- 
vened." 

In  King  v.  Norfolk  &  W.  R.  Co.  90  Va. 
210,  216,  17  S.  E.  868,  870,  holding  that  it 
is  proper  to  construe  together  a  deed  and 
one  made  subsequently  to  correct  on  omis- 
sion, it  was  said :  "The  deed  of  June,  1852, 
was  the  necessary  supplement  of  the  deed 
of  June  18,  1848,  to  correct  a  mistake  and 
to  supply  an  omission  in  the  said  deed  of 
June  18,  1848.  They  embraced  the  same 
subject-matter,  between  the  same  parties, 
and  related  only  to  the  same  transaction; 
and  the  circuit  court  did  not  err  in  holding 
both  of  the  said  deeds  valid,  and  in  con- 
struing them  together." 


19  Wis.  304,  88  Am.  Dec.  689;  Woodman  v. 
Clapp,  21  Wis.  350. 

Ihe  case  of  Finley  v.  Brown,  22  Iowa, 
538,  goes  no  further  than  to  hold  admissible 
in  evidence  an  original  tax  deed  and  a  sec- 
ond deed  executed  by  the  collector,  and  cur- 
ing an  informality  in  the  former. 

The  officer  issuing  the  defective  tax  deed 
may  correct  the  same  any  time  before  re- 
demption. Duggan  V.  McCuUough,  27  Colo. 
43,  59  Pac.  743  ( first  deed  failed  to  include 
lands  that  should  have  been  included). 

For  where  the  power  is  vested  in  an  of- 
ficer to  execute  a  tax  deed,  such  power  and 
authority  is  not  exhausted  until  a  deed  is 
made  in  compliance  with  law,  providing  the 
preceding  steps  have  been  taken  according 
to  law  as  they  appear  from  the  certificate 
or  record  of  the  sale;  and  therefore,  where 
a  tax  deed  leaves  blank  the  space  intended 
to  indicate  the  year  for  which  the  taxes 
were  assessed,  the  officer  may  correct  the 
error  by  executing  a  new  deed,  where  the 
tax-sale  certificate  shows  upon  its  face  the 
year  for  which  it  was  assessed.  White  Pine 
Mfg.  Co.  V.  Morey,  19  Idaho,  49,  112  Pac. 
674. 

.  This  being  so,  an  express  statute  is  not 
necessary  to  authorize  the  execution  of  a 
correction  deed.  Webster  v.  Somer,  169  Cal. 
459,  114  Pac.  575.  In  this  case,  the  first 
deed  was  defective  in  that  it  failed  to  recite 
that  there  was  a  written  authorization  from 
the  state  comptroller  to  the  tax  collector  to 
sell  the  property,  and  because  there  was  also 
a  defect  in  the  recital  of  publication  of  no- 
tice by  the  tax  collector  before  making  the 
sale. 

And  it  is  not  essential,  though  it  may  be 
proper  and  desirable,  to  note  upon  a  second 
tax  deed  issued  to  correct  the  first,  the  fact 
that  it  is  so  issued;  since  the  purpose  and 
function  of  the  second  deed  must  in  every 
case  be  apparent  from  the  circumstances 
that  two  deeds  are  issued  upon  the  same 
sale.  Young  v.  Gibson,  80  Kan.  264,  105 
Pac.  3  (mortgage  foreclosure  in  which 
holder  under  tax  deed  is  made  defendant). 

The  record  of  an  amendatory  deed  from 
the  tax  collector  to  the  state  raises  the  pre- 
sumption that  it  was  executed  under  the 
44  L.R.A.(N.S.) 


authority  of  the  board  of  supervisors,  as- 
suming that  such  authority  is  necessary 
under  a  statute  providing  that  in  case  of  the 
misstatement  of  facts  or  clerical  errors  in  a 
tax  collector's  deed,  it  may  be  corrected  by 
the  tax  collector  upon  the  order  of  the  board 
of  supervisors  directing  the  issuance  of  a 
new  or  amended  tax  deed.  Fox  v.  Town- 
send,  152  Cal.  61,  91  Pac.  1004. 

A  second  tax  deed  executed  to  correct  a 
previous  defective  one,  which  recites  that 
the  grantee  therein  is  the  assignee  of  a 
third  person  who  was  the  assignee  of  a 
county,  is  conclusive  as  to  such  facts  upon 
the  county,  and,  being  conclusive  upon  it, 
is  conclusive  upon  the  original  owner  in  his 
suit  of  ejectment  against  the  tax- deed  gran- 
tee.   Woodman  v.  Clapp,  21  Wis.  350. 

While  it  is  true  that  where  a  clerk  has 
himself  made  a  mistake  in  executing  a  tax 
deed,  whereby  it  is  rendered  inoperative  for 
the  purpose  for  which  it  was  intended,  he 
may  subsequently  be  compelled  by  manda- 
mus to  correct  his  mistake,  and  of  course 
may  make  the  correction  without  being 
coerced  therete  by  a  judgment  of  the  court; 
nevertheless  where  the  mistake  made  is  that 
of  the  party  applying  for  the  deed  he  is  not 
entitled  to  such  relief.  Therefore,  a  county 
clerk  who  has  once  executed  a  tax  deed  at 
the  instance  of  the  holder  of  the  certificate 
of  purchase  at  a  tax  sale,  upon  evidence 
then  furnished  by  such  holder,  cannot  sub- 
sequently be  compelled  by  mandamus  to  ex- 
ecute to  the  same  party  another  tax  deed 
under  the  same  certificate  of  purchase,  when 
the  holder  thereof  files  with  the  clerk  ad- 
ditional and  more  perfect  evidence  of  his 
having  complied  witn  the  law  in  respect  to 

giving  notice,  etc.,  since  the  execution  of  the 
rst  deed.  Klokke  v.  Stanley,  109  111.  192. 
Where  the  mistake  is  that  of  the  party 
applying  for  the  deed,  he  is  not  entitled  to 
a  new  tax  deed.  And  where  the  stetute  re- 
quires the  applicant  for  a  deed  te  make  an 
affidavit  of  his  having  complied  with  the 
conditions  of  the  stetute,  a  purchaser  at  a 
tex  sale  who  filed  affidavits  with  the  county 
clerk  and  procured  the  issuance  of  a  tax 
deed  cannot  thereafter  surrender  such  tax 
deed  and  file  additional  affidavits  as  addi- 
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The  supreme  court  of  Wisconsin  ruled,  in 
Hutchinson  v.  Chicago  &  N.  W.  R.  Co.  41 
Wis.  541,  that  there  is  no  valid  reason  why 
a  corrected  conveyance  from  tlie  grantor 
should  not  have  the  same  effect  as  though 
the  correction  had  been  made  by  the  judg- 
ment of  a  court  of  equity,  instead  of  the 
voluntary  act  of  the  parties.  Had  the 
plaintiff  sued  to  compel  the  defendant  to 
execute  her  deed  in  accordance  with  her 
son's  promise,  and  had  the  court  decreed 
such  execution,  we  have  no  doubt  it  would 
have  related  back  to  the  date  of  the  original 
conveyance,  for  the  reason  that  the  actual 
title  and  ownership  could  not  be  increased 


by  the  second  instrument,  but  only  a  better 
I)ap€r  chain  of  title  thereby  furnished. 

Counsel  insist  that  according  to  the  doc- 
trine of  Miller  v.  Edgerton,  38  Kan.  36,  15 
Pac.  894,  the  consideration  cannot  be  dis- 
puted to  the  extent  of  defeating  or  varying 
the  conveyance.  In  that  case  was  involved 
tlie  competency  of  oral  evidence  to  vary  a 
written  contract  and  the  right  of  grantors 
to  claim  ownership  of  one  half  the  proceeds 
of  the  property  conveyed  by  them.  It  was 
held  that  the  effect  of  the  deed  could  not 
thus  be  destroyed.  In  Graves  v.  Graves, 
29  N.  H.  129,  it  was  held  that  the  receipt 
of  a  consideration  admitted  in  a  deed  cannot 


tional  evidence  of  his  compliance  with  the 
law  and  thereby  entitle  himself  to  a  subse- 
quent tax  deed;  and  if  he  obtains  such  sub- 
sequent deed,  it  is  void.  Lauer  v.  Weber, 
177  HI.  116,  52  N.  E.  489  (suit  by  original 
owner  to  set  aside  tax  deed). 

And  a  tax  deed  void  for  want  of  notice  of 
the  expiration  of  the  period  of  redemption 
cannot  be  made  effective  by  the  issuance  of 
an  amended  instrument  without  notice, 
more  than  three  years  after  the  execution 
of  the  original.  Rector  &  W.  Co.  v.  Ma- 
lonoy,  15  S.  D.  271,  88  N.  W.  575  (action  to 
set  aside  tax  deed). 

Where  the  first  deed  is  void  on  its  face 
because  it  shows  that  the  certificate  was  as- 
signed by  the  county  clerk  more  than  three 
Years  after  the  sale,  the  correction  deed  is- 
sued  upon  the  same  sale  will,  though  no 
evidence  is  introduced  attacking  it,  be 
deemed  void  for  the  same  reason,  where  it 
recites  merely  that  the  board  of  county  com- 
missioners  authorized   the   assignment   "on 

—  day  of  April,  1901;"  the  same  month, 
with  the  day  omitted,  that  appears  in  the 
first  deed.  Empire  Ranch  &  Cattle  Co.  v. 
Lumelius,  —  Colo.  App.  — ,  131  Pac.  796. 

Where,  in  ejectment  to  try  a  tax  title,  the 
second  or  correction  tax  deed  offered  by  the 
defendant  alludes  to  the  assignment  of  the 
tax  certificate  only  by  reciting  that  the  said 
county  did  theretofore  assign  it,  and  the  de- 
fendant offers  both  tax  deeds,  the  court  will 
construe  them  together;  and  where  the  first 
deed  shows  that  the  tax  certificate  was  as- 
signed by  the  clerk,  it  will  be  presumed  tliat 
such  is  the  case,  nothing  appearing  in  the 
second  tax  deed  to  negative  this  presump- 
tion.   Empire  Ranch  &  Cattle  Co.  v.  Howell, 

—  Colo.  App.  —,  129  Pac.  245. 

A  sheriff's  tax  deed  executed  to  correct  a 
former  deed,  which,  among  other  things, 
failed  to  recite  correctly  the  name  of  the  de- 
fendant in  the  judgment  for  taxes,  relates 
back  to  the  day  of  the  sale,  and  vests  the 
title  in  the  execution  purchaser  from  that 
time,  in  so  far  as  the  defendant  in  the  exe- 
cution and  his  privies  are  concerned,  and 
strangers  purchasing  with  notice.  Ozark 
Land  &  Lumber  Co.  v.  Franks,  156  Mo.  673, 
57  S.  W.  540. 

ft.  Where  first  deed  is  regular. 

The  treasurer  has  power  to  make  a  second 
44  L.R.A.(X.S.) 


deed  only  in  case  of  an  informal  or  insuf- 
ficient execution  of  the  first  in  substantial 
compliance  with  the  law  and  the  sale  of  the 
land.  Where  he  makes  a  deed  which,  com- 
plying with  all  requirements  and  being  reg- 
ular on  its  face,  operates  to  vest  the  title  in 
the  purchaser,  he  thereby  exhausts  his  pow- 
er, and  cannot  devest  or  affect  the  title  by 
the  execution  of  a  second  deed.  Bulkley  v. 
Callanan,  32  Iowa,  461  (action  to  set  aside 
tax  deed). 

So,  where  the  first  tax  deed  is  in  all  re- 
spects valid,  and  carries  upon  its  face  prima 
facie  evidence  of  the  regularity  of  all  prior 
proceedings,  the  running  of  the  statute  of 
limitations  against  the  holder  cannot  be  af- 
fected by  the  execution  of  a  subsequent  and 
so-called  corrected  deed.  Corbin  v.  Bronson, 
28  Kan.  532  (ejectment  by  holder  of  tax 
deed  against  the  owner). 

c.  Conformity  of  second  deed  to  record 
of  tax  proceedings. 

A  limitation  upon  the  power  of  the  treas- 
urer to  make  a  second  deed  is  that  it  is  per- 
mitted only  for  the  purpose  of  correcting 
errors  in  the  first,  to  the  end  that  the  tax 
deed  may  conform  in  its  recital  to  the  tax 
record  and  the  facts  of  the  case.  Therefore, 
where  a  second  tax  deed  is  made,  not  to  cor- 
rect a  mistake,  but  for  the  purpose  of  per- 
verting the  truth  and  falsifying  the  tax 
record,  it  is  void  and  of  no  avail  to  the  tax 
purchaser.  Gould  v.  Thompson,  45  Iowa, 
450  (action  by  former  owner  to  recover  land 
from  holder  under  tax  deed)  ;  Vaughan  v. 
Stone,  55  Iowa,  213,  7  N.  W.  521  (action  by 
tax-sale  purchaser  to  foreclose  the  delin- 
quent equity  of  redemption) ;  Fox  v.  Town- 
send,  152  Cal.  51,  91  Pac.  1004. 

The  recitals  in  the  second  deed  can  only 
be  such  as  are  authorized  by  the  records  re- 
maining in  the  treasurer's  office.  He  can- 
not, by  making  recitals  not  sustained  by  the 
record,  conclude  the  original  owner  from 
showing  the  invalidity  of  the  proceedings 
and  the  consequent  invaliditv  oi  the  deed. 
Gibson  v.  Pekarek,  25  S.  D.  281,  126  N.  W. 
597,  Ann.  C^s.  1912  B,  944;  Webber  v.  Wan- 
nemaker,  39  Colo.  425,  89  Pac.  780. 

And,  where  a  tax  deed  shows  its  invalid- 
ity on  its  face  by  recitals  in  harmony  with 
the  certificate,   which    is  uncontro verted,   a 


1912. 


BIGGER  V.  UNDERWOOD. 


855 


be  contradicted  for  the  purpose  of  raising  a 
resulting?  trust  for  the  grantor.  It  was 
said:  '*The  very  purpose  of  this  evidence 
is  to  defeat  this  conveyance.  Its  object  is 
to  reduce  it  to  a  writing  having  the  form 
of  a  conveyance,  but  by  which  nothing  is 
really  conveyed.  It  purports  to  convey  this 
property  to  Thaddeus  Graves.  It  operates, 
if  this  evidence  is  admitted,  to  convey  to 
him  nothing  which  the  law  does  not  in- 
stantly restore  to  the  plaintiff.  No  case 
can  be  supposed  of  evidence  admitted  to 
disprove  a  consideration,  for  the  purpose 
of  entirely  defeating  a  conveyance,  if  this 
is  not."    (p.  144.) 


But  this  is  not  a  case  of  disputing  or  dis- 
proving consideration  in  order  to  defeat  a 
deed.  It  is  an  instance  of  showing  that  the 
consideration  named  had,  in  fact,  been  paid 
when  the  former  deed  was  made,  which 
consideration  supported  both  deeds.  While 
the  former  deed  was  not  offered  in  evidence, 
it  is  conceded  that  it  was  executed,  and  tlie 
testimony  indicates  its  delivery.  It  is 
stated  in  the  defendant's  brief,  without  con- 
tradiction, that  it  contained  the  same  cove- 
nants found  in  the  second  deed;  and  at  all 
events  it  must  be  deemed  that  the  former 
passed  the  title.  Suppose  the  first  deed 
had  been  the  one  desired  by  the  plaintiff. 


second  deed  to  the  same  person  is  of  no 
avail,  when  executed  by  the  successor  of  the 
officer  executing  the  earlier  one,  and  reciting 
facts  conflicting  with  those  in  the  certifi- 
cate. Keller  v.  Hawk,  19  Okla.  407,  91  Pac. 
778  (ejectment  by  owner  against  tax-deed 
holder). 

For,  a  county  clerk  fully  performs  his 
duty  when  he  writes  out  in  full  in  the  tax 
deed  the  description  of  land  given  on  a  tax 
roll  and  the  proceedings  upon  which  the  tax 
sale  is  made;  and  if  such  deed  is  void  for 
defects  in  the  tax  proceeding,  he  cannot  aid 
the  title  by  the  execution  of  a  subsequent 
tax  deed  containing  a  different  description 
from  that  set  forth  in  the  tax  proceeding. 
Hewitt  V.  Storch,  31  Kan.  488,  2  Pac.  656 
(action  for  recovery  of  land  by  holder  of 
tax  deed  against  delinquent). 

So,  where  a  tax  deed,  as  well  as  the  record 
of  the  prior  proceeding,  is  so  indefinite  in 
describing  the  land  that  it  cannot  be  ex- 
plained by  parol,  it  is  void,  and  cannot  be 
cured  by  a  second  tax  deed  executed  upon  a 
description  furnished  by  the  grantee.  Harri- 
son V.  Hahn,  95  N.  C.  28  (action  by  tax- 
deed  purchaser  to  recover  the  land). 

c7.  Where  holder  of  certificate  or  first 
deed  has  conveyed. 

A  second  tax  deed  to  cure  a  prior  de- 
fective one  is  properly  executed  to  the  gran- 
tee of  the  first  deed,  though  he  has  conveyed 
to  another.     Katon  v.  North,  32  Wis.  303. 

And  a  tax  collector's  deed  to  the  state 
correcting  his  earlier  deed  is  not  affected  by 
the  fact  that  it  was  made  after  the  state 
had  conveyed  the  property,  there  being  no 
reason  why  the  state,  like  a  private  indi- 
vidual, may  not  obtain  a  proper  correction 
deed  for  the  betterment  of  the  title  to  prop- 
erty which  it  has  conveyed.  Fox  v.  Town- 
send,  152  Cal.  61,  91  Pac.  1004. 

While  the  holder  of  a  tax-sale  certificate 
may  compel  the  proper  officer  to  execute  a 
tax  deed,  whether  such  officer  has  formerly 
executed  a  void  tax  deed  or  none  at  all,  a 
quitclaim  deed  from  the  holder  of  a  tax 
certificate  is  not  a  sufficient  assignment  of 
the  latter  to  entitle  the  grantee  in  the  quit- 
claim deed  to  compel  the  execution  of  a  tax 
deed  to  substitute  a  void  one  previously 
executed.  Clippinger  v.  Tuller,  10  Kan. 
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377  (suit  to  compel  county  clerk  to  execute 
tax  deed).  This  is  especially  true  where  the 
statute  provides  for  the  issuance  of  a  deed 
on  the  presentation  of  the  certificate  by  the 
holder,  and  declares  that  if  the  certificate 
has  been  assigned  the  assignment  is  to  be 
presented  with  it.  State  ex  reL  White  v. 
Winn,  19  Wis.  304,  88  Am.  Dec.  689,  fol- 
lowed in  Lain  v.  Shepardson,  23  Wis.  224. 

And  since  the  quitclaim  deed  is  not  such 
an  assignment  of  the  certificate  as  would 
entitle  the  assigpnee  to  a  new  deed,  a  second 
tax  deed  executed  to  correct  a  first  one  is 
properly  issued  to  the  purchaser  himself 
though  he  has  in  the  meantime  quitclaimed 
to  another.  Gibson  v.  Pekarek,  25  S.  D. 
281,  126  N.  W.  597,  Ann.  Gas.  1912  B,  944 
(action  required  title  against  holder  of  tax 
deed ) . 

e.  Effect  of  expiration  of  term  of  officer 
who  executed  first  deed. 

A  sheriff  may,  after  the  expiration  of  his 
term  of  office,  execute  a  deed  to  correct  a 
previous  deed  of  land  sold  by  him  for  non- 
payment of  taxes,  which,  among  other 
things,  failed  to  give  the  correct  name  of  the 
defendant  in  the  judgment  for  taxes, — such 
an  act  coming  within  the  common-law  prin- 
ciples which  require  an  officer  who,  while 
holding  an  office,  attempts  to  perform  a 
duty,  but  does  it  in  an  irregular  or  imper- 
fect manner,  to  make  such  correction  as  will 
give  full  force  and  effect  to  his  official  act. 
Ozark  Land  &  Lumber  Co.  v.  Franks,  156 
Mo.  673,  67  S.  W.  640. 

So,  a  sheriff  whose  tax  deed  is  void  in 
that  it  recites  a  suit  and  judgment  against 
the  land  only  may,  after  the  expiration  of 
his  term  of  office,  execute  a  correction  deed; 
and  the  same  is  valid  and  binding,  though 
the  county  records  have  been  destroyed, 
where  he  testifies  that  he  prosecuted  the 
suit  for  taxes  against  the  owner,  and  the 
attorneys  who  conducted  the  suit  testified 
that  they  saw  the  sheriff's  notice  of  sale  in 
the  newspapers,  and  that  said  notice  recited 
a  judgment  against  the  owner  of  the  land. 
Smith  V.  Vickery,  235  Mo.  413,  138  S.  W. 
302. 

And  an  exsheriff  is  not  required  to  obtain 
an  order  of  court  before  he  makes  an 
amended  deed  to  land  which  he  has  sold  and 
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and  after  its  delivery  had  been  lost,  and 
upon  the  defendant's  return  home  she  had 
been  requested  to  execute  another  in  its 
place^  would  the  fact  that  she  did  so  at 
that  time,  although  after  the  1st  of  Novem- 
ber,  be  sufiQcient  to  hold  her  liable  for  the 
taxes?  The  plaintiff  contends  that,  while 
the  intention  of  the  parties  may  be  shown, 
it  must  be  determined  by  the  instrument 
itself;  and  that  no  case  can  be  found  which , 
would  authorize  oral  testimony  to  nullify  or 
change  its  covenants.  Aside  from  any  oral 
testimony,  had  the  first  deed  been  in  exis- 
tence, it  could,  without  the  violation  of 
any   rule  of  evidence,   have   been   received, 


and  would  have  shown  a  complete  transfer 
of  title,  reciting  identically  the  same  con- 
sideration named  in  the  second  deed.  No 
complaint  is  made  that  the  first  deed  was 
not  itself  offered  in  evidence,  and  the  case 
must  be  viewed  as  if  it  had  been.  Being 
confronted  with  these  two  deeds  from  the 
same  grantor,  conveying  the  same  property 
for  the  same  consideration,  it  would  have 
been  for  the  court  to  determine  whether, 
under  the  circumstances  shown  by  these  two 
instruments  alone,  the  grantor  could  be 
held  liable  for  the  taxes.  These  two  instru- 
ments would,  of  themselves,  conclusively 
indicate  that  the  second  deed  was  a  mere 


deeded  while  in  office,  since  in  making  the 
amended  deed  he  proceeds  under  authority 
derived  from  the  common  law  to  complete 
and  make  effective  acts  which  he  began  or 
attempted  to  perform   in  office.     Ibid. 

Where  a  sheriff  executes  a  deed  by  which 
he  intends,  though  fails,  to  convey  the  title, 
his  successor  in  office  may  issue  a  corrected 
deed.  Gibson  v.  Pekarek,  supra  (action  re- 
quired title  against  holder  of  tax  deed). 

So,  the  successor  in  office  of  one  who  exe- 
cuted a  tax  deed  which  failed  to  show  on  its 
face  the  year  for  which  the  taxes  were  as- 
sessed, may  issue  a  correction  deed  stating 
that  fact  as  disclosed  in  the  record.  Maxey 
V.  Clabaugh,  6  111.  26.  The  court  said  that 
this  could  not  operate  injuriously  to  the 
party  against  whom  such  a  deed  was  offered, 
inasmuch  as  it  was  only  prima  facie  evi- 
dence of  the  truth  of  the  correction,  and 
could  easily  be  rebutted  by  the  evidence,  on 
trial,  if  untrue. 

/.  Laches, 

As  against  the  heirs  of  one  whose  land 
was  sold  for  nonpayment  of  taxes,  the  lapse 
of  twenty-three  years  since  the  sale  does  not 
disentitle  the  holder  of  a  tax  deed  bearing 
formal  defects  executed  at  that  time,  to  a 
corrected  deed  from  the  sheriff.  Smith  v. 
Vickery,  supra. 

And  in  Eaton  v.  North,  32  Wis.  303,  the 
court  held  that  the  lapse  of  twenty-seven 
years  from  the  tax  sale,  and  fifteen  years 
from  the  issuing  of  a  first  and  defective  tax 
deed,  did  not  invalidate  the  second  deed,  or 
deprive  the  assignee  of  the  grantee  therein 
of  his  right  thereto ;  the  court  saying  "that 
there  were  no  rules  of  common  law  by 
which  this  right  could  be  held  to  be  defeated 
by  lapse  of  time." 

g.  CofiHtrkiction  and  effect  of  statutes, 

1.  Generally, 

It  was  held  in  Thornton  v.  Smith,  88  Ark. 
543,  150  S.  W.  677,  that  lands  forfeited  to 
the  state  for  nonpayment  of  taxes  came 
within  the  operation  of  a  statute  providing 
that  in  all  cases  where  sufficient  proof  is 
presented  of  the  loss  of  any  deed  heretofore 
made  to  any  land  belonging  to  the  state, 
when  evidence  exists  in  the  commissioner's 
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office  of  the  proper  issuance  of  such  former 
deed,  it  shall  be  the  duty  of  the  commis- 
sioner to  issue  duplicates  or  make  new  deeds 
therefor  as  the  case  may  be,  referring  there- 
in to  the  deeds  theretofore  issued;  and  such 
duplicates  or  new  deeds  sliall  have  the  force 
of  the  original  deeds.  It  was  further  held 
in  this  case  that  statutory  equivalent  of  the 
new  deed  for  the  old  was  not  affected  by  the 
fact  that,  after  reciting  the  old  deed,  the 
commissioner  inserted  words  of  present 
grant  in  the  new. 

Under  a  statute  providing  that  where  a 
tax  deed  shows  that  two  or  more  tracts  of 
land  were  sold  together  at  a  tax  sale,  where- 
as they  were  sold  separately,  the  clerk  of 
the  county  court  may,  upon  tne  presenta- 
tion to  him  of  such  deed,  and  being  satisfied 
from  the  records  of  his  office  that  such 
tracts  of  land  were  sold  separately,  file  such 
deed  in  his  office  and  cancel  the  same,  and 
thereupon  execute  in  lieu  thereof  a  deed 
reciting  the  execution  of  the  former  and  the 
date  thereof,  the  error  therein,  that  each 
tract  was  sold  separately,  and  the  amount 
for  which  the  same  was  sold;  the  clerk  may 
execute  a  new  deed  only  when  he  is  satis- 
fied "from  the  record  in  his  office"  that  the 
tracts  of  land  were  sold  separately;  and  a 
new  deed  executed  by  him  when  there  is  no 
such  showing  in  the  record  is  void.  Chat- 
field  V.  Iowa  &  A.  Land  Go.  88  Ark.  395, 
114  S.  W.  473. 

A  statute  making  a  tax  deed  prima  facie 
evidence  of  certain  facts  relating  to  the  reg- 
ularity of  the  proceeding  and  conclusive  as 
to  others  does  not  inure  to  the  benefit  of  one 
holding  under  a  tax  deed  executed  after  ap- 
plication to  redeem  had  been  made,  to  take 
the  place  of  a  previous  void  deed.  Bestal  v. 
Morris,  11  Wash.  451,  39  Pac.  960  (action  to 
set  aside  deed). 

Where  the  statute  requires  the  second 
deed  to  recite  the  loss  or  destruction  of  the 
first  deed,  and  its  date  if  possible,  a  second 
deed  not  containing  these  statements  and 
statutory  requirements  is  no  evidence  of 
title.  Burroughs  v.  Goff,  64  Mich.  464.  31 
N.  W.  273  (ejectment  by  holder  of  tax 
deed). 

So,  the  Nebraska  supreme  court  holds 
that  a  tax  deed  executed  to  correct  a  pre- 
vious tax  deed  is  void  when  issued  by  the 
treasurer  wHhout  requiring  the  presentation 
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reiteration  of  the  first  to  all  intents  and 
purposes;  and  that  it  was  made  at  a  time 
when  the  grantor  had  nothing  to  convey,  and 
was  attempting  to  convey  nothing,  save  as 
had  already  been  done  by  the  first  instru- 
ment. With  these  two  deeds  in  evidence, 
the  oral  testimony  concerning  the  arrange- 
ment made  by  the  son  would  not  have  the 
effect  of  defeating  either  instrument  as  a 
deed,  or  of  changing  its  character.  It  would 
simply  make  it  the  plainer  that  the  court 
should  consider  them  as  one  in  evidence  of 
the  real  contract  made  between  the  parties 
in  September. 
Tlie  statute   requires  the  grantee,  in  the 


absence  of  agreement,  to  pay  the  taxes  if 
the  "land  is  conveyed  between  the  1st  day 
of  March  and  the  1st  day  of  November." 
(Gen.  Stat.  1909,  §  9392.)  The  first  deed 
conveyed  all  the  title,  and  vested  full  owner- 
ship in  the  grantee.  The  second  is  to  be 
construed  and  considered  as  a  reassert  ion 
of  the  former,  adding  nothing  to  its  effect 
and  binding  the  grantor  to  nothing  addi- 
tional, but  only  supplying  evidence  that  the 
former  transfer  was  direct  from  the  owner. 
It  was  held  in  Miller  v.  Corey,  15  Iowa, 
166,  that  a  vendee  who  took  possession  of 
the  premises  under  -bond  for  good  and  suffi- 
cient deed,  clear  of  all  encumbrance,  upon 


of  the  tax  certificate  upon  which  the  first 
tax  deed  was  issued,  under  a  statute  pro- 
viding in  reference  to  tax  sales,  that  it  no 
person  shall  redeem  such  lands  within  two 
years,  at  any  time  after  the  expiration 
thereof  and  on  production  of  the  certificate 
of  purchase,  the  treasurer  of  the  county  shall 
execute  to  the  purchaser  a  conveyance  of 
the  real  estate  sold,  and  that  when  convey- 
ances are  delivered  for  land  sold  for  taxes 
the  certificate  thereof  shall  be  canceled  and 
filed  away  by  the  countv  clerk.  Reed  v. 
Merriam,  16  Neb.  323,  18  N.  W.  137  (action 
by  owner  against  one  claiming  under  tax 
deed,  to  set  aside  such  deed  and  quiet  title). 
This  case  was  followed  in  Thompson  v.  Mer- 
riam, 15  Neb.  498,  20  N.  W.  24,  and  Bald- 
win V.  Merriam,  16  Neb.  199,  20  N.  W.  250, 
arising  in  a  similar  way. 

The  right  of  the  holder  of  a  tax-sale  cer- 
tificate to  a  valid  deed  of  the  premises  is 
governed  by  the  laws  in  force  at  the  time 
he  boc' TTios  entitled  to  the  same,  and  such 
laws  continue  to  apply  notwithstanding  a 
void  tax  deed  is  executed,  and  a  valid  sub- 
stitute is  not  executed  until  after  the  enact- 
ment of  subsequent  laws.  Ide  v.  Finneran, 
29  Kan.  569  (mortgage  foreclosure  proceed- 
ings in  which  holder  of  tax  deed  is  made  de- 
fendant). 


.  2,  Statutes  of  limitation. 

Since  a  first  tax  deed  and  all  rights  under 
it  are  merged  in  a  second  deed  executed  to 
correct  it,  no  question  as  to  whether  the 
statute  of  limitations  bars  the  original  own- 
er's right  to  avoid  it  arises  where  the  second 
deed  was  taken  out  while  the  action  was 
pending  and  pleaded  therein  by  consent. 
Tweedell  v.  Warner,  43  Kan.  697,  23  Pac. 
603. 

The  proviso  of  a  statute  in  reference  to 
executing  successive  tax  deeds,  which  pro- 
vides that  no  deed  shall  be  issued  under  its 
provisions  after  three  years  from  the  re- 
cording of  the  insufficient  or  defective  deed, 
does  not  apply  to  a  case  where  the  first  deed 
was  recorded  more  than  three  years  before 
the  act  was  passed,  so  as  to  prevent  the  ex- 
ecution of  a  second  deed.  Eaton  v.  North, 
32  Wis.  303. 

And  a  statute  providing  that  no  tax  cer- 
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tificate  shall  continue  to  be  a  lien  if  a  deed 
is  not  issued  thereon  within  four  years  after 
the  sale,  which,  however,  provides  that  it 
shall  not  be  construed  to  impair  the  lien 
for  taxes  on  real  estate  deeded  for  delin- 
quent taxes  in  case  the  deed  from  any  cause 
fails  to  pass  a  title  to  such  property, — can- 
not be  construed  to  apply  the  four-year  pe- 
riod of  limitation  to  a  second  deed  executed 
to  correct  a  defective  first  one,  merely  be- 
cause such  second  deed  failed  to  recite  that 
it  is  issued  to  correct  the  first  one;  since 
the  purpose  and  function  of  the  second  deed 
must,  in  every  case,  be  apparent  from  the 
circumstances  that  two  deeds  are  issued  up- 
on the  same  sale.  Young  v.  Gibson,  80  Kan. 
264,  106  Pac.  3,  rehearing  denied  in  81  Kan. 
185,  105  Pac.  6. 

The  period  of  limitation  during  which  an 
original  owner  may  sue  to  set  aside  a  tax 
deed  is,  where  a  second  deed  has  been  exe- 
cuted to  cure  a  defective  first  one,  com- 
puted from  the  time  of  the  second  deed;  and 
where  the  holder  of  the  second  deed  has  been 
in  possession  under  it  for  the  statutory  pe- 
riod the  owner  cannot  litigate  any  infirmi- 
ties which  do  not  appear  upon  the  face  of 
the  deed.  Gibson  v.  Young,  81  Kan.  185, 
105  Pac.  6. 

Though  the  period  during  which  the  orig- 
inal owner  may  attack  a  tax  deed  may  have 
lapsed,  the  issuance  of  a  second  deed  has 
the  effect  of  reopening  the  question  of  the 
validity  of  both  deeds,  and  of  the  regularity 
of  the  tax  proceedings,  where  the  first  deed 
was  one  which  did  not  fully  comply  with 
the  statute;  and  where  it  is  provided  that 
in  all  cases  where  different  or  successive  tax 
deeds  upon  the  same  sale  shall  be  put  upon 
record  by  the  same  party,  it  shall  be  deemed 
and  held  that  all  rights  which  might  other- 
wise be  claimed  under  all  other  tax  deeds 
prior  to  the  last  one  put  on  record  shall  be 
deemed  and  held  to  be  waived  and  consid- 
ered as  merged  in  such  last  tax  deed  so  put 
on  record;  and  that  in  all  cases  where  sev- 
eral tax  deeds  shall  be  put  on  record  by  the 
same  party,  the  party  claiming  to  own  the 
same  land  may  maintain  an  action  for  the 
recovery  of  the  possession  thereof,  or  to  set 
aside  any  or  all  such  tax  deeds,  at  any  time 
within  two  years  from  the  time  of  putting 
on  record  the  last  of  such  tax  deeds.  Gib- 
son V.  Walters,  86  Kan.  101,  119  Pac.  319. 
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payment  of  certain  notes,  was  liable  for  the 
taxes  assessed  upon  the  property  after  tak- 
ing possession,  for  the  reason  that  the  ven- 
dor was  holder  of  the  legal  title  only  in 
trust  for  the  vendee  upon  payment  of  the 
purchase  price,  and  that  the  vendee  was 
to  be  regarded  as  the  real  owner  of  the 
property.  To  the  same  effect  was  Farber 
V.  Purdy,  69  Mo.  601.    See  Angel  v.  Bashaw, 


82  Vt.  252,  73  Atl.  23,  and  note,  18  Ann. 
Cas.  449. 

It  is  argued  by  the  defendant  that  the 
covenants  were  not  sufficient  to  cover  the 
taxes  in  this  case;  but,  owing  to  the  views 
already  expressed,  it  is  not  necessary  to  con- 
sider this  question. 

The  judgment  is  affirmed. 


IV.  Deeds  of  land  sold  under  execution. 

As  to  deeds  pendente  lite,  see  infra,  V. 

A  sheriff  whose  deed  of  land  sold  on  exe- 
cution fails,  through  error,  to  contain  a  suf- 
ficient description  of  the  premises,  may 
make  a  new  deed,  and  the  same  is  admissible 
in  support  of  the  purchaser's  action  to  try 
title.  Higgins  v.  Bordages,  —  Tex.  Civ. 
App.  — ,  28  S.  W.  350. 

And  where  a  sheriff's  deed  of  land  sold 
under  execution  against  two  joint  defend- 
ants, by  mistake  conveys  only  the  title  of 
one  of  them,  a  subsequent  sheriff's  deed  con- 
veying to  the  purchaser  the  tract  of  land  as 
the  property  of  both  defendants  is  valid  and 
will  be  given  effect,  since  the  mistake  in  the 
first  deed  did  not  devest  the  equitable  title 
which  was  passed  by  the  levy  and  sale  under 
execution  and  the  assignment  of  the  pur- 
chaser's bid.  Jones  v.  Webb,  22  Ky.  L.  Rep. 
1100,  59  S.  W.  858. 

As  said  in  McMillan  v.  Edwards,  75  N.  C. 
81,  if  by  loss,  before  registration  of  a  deed 
of  land  sold  under  execution,  it  failed  to 
pass  the  title,  it  would  seem  clearly  to  be 
the  duty  of  the  sheriff  to  execute  another, 
and  still  another  until  the  sheriff,  an  oflicer 
of  the  law  charged  with  the  duty,  had  made 
a  deed  effectual  to  convey  the  interest  sold 
under  the  execution. 

In  Dollarhide  v.  Parks,  92  Mo.  178,  6  S. 
W.  3,  it  seems  not  to  have  been  questioned 
that  a  sheriff  who  issued  a  deed  of  land  sold 
on  execution,  which  contained  misrecitals 
as  to  the  respective  dates  of  judgment  and 
sale,  properly  corrected  the  same  by  a  new 
deed,  the  court  saying  only  that  the  loss 
or  destruction  of  the  second  deed  did  not 
destroy  its  force  and  effect.  The  case  arose 
by  an  action  of  ejectment  instituted  by  the 
execution  defendant  against  the  purchaser 
and  his  privies. 

In  Bush  V.  White,  85  Mo.  339,  in  which  it 
appeared  that  an  execution  sale  was  had 
just  before  the  lapse  of  the  statutory  period 
for  the  expiration  of  the  judgment,  and  that 
the  sherifTs  amended  deed  was  executed  af- 
ter the  expiration  of  such  time,  the  court 
did  not  deal  particularly  with  the  effect  of 
either  the  amended  deed  or  the  other,  but 
held  that  the  sale  operated  to  transfer  the 
title  of  the  judgment  defendant  as  of  the 
beginning  of  the  judgment  lien  and  vested 
the  purchaser  with  a  title  superior  to  one 
derived  from  a  lien  of  a  mortgage  executed 
after  the  rendition  of  the  judgment. 

Without  disclosing  the  language  of  the 
statute,  the  Missouri  supreme  court  has  de- 
clared that  under  Rev.  Stat.  1909,  §  2239. 
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a  new  and  corrected  deed  may  be  made  by 
the  sheriff  under  the  eye  of  the  court  when 
the  facts  warrant,  and  that  when  corrected 
in  this  way,  the  corrected  deed  relates  back 
to  the  sale,  and  by  relation  becomes  effective 
from  that  time.  DePaige  v.  Douglas,  234 
Mo.  78,  136  S.  W.  345  (action  by  heirs  of 
delinquent  taxpayer  to  try  title  instituted 
against  one  claiming  under  tax  deed). 

A  sheriff's  second  deed  made  to  cure  a 
former  imperfect  deed  to  an  execution  pur- 
chaser relates  back  to  the  original  deed,  and 
carries  title  to  the  purchaser  as  against  one 
who,  during  and  with  knowledge  of  the  pur- 
chaser's open  possession  under  the  orij^nal 
deed,  purchased  the  land  at  a  subsequent 
sale  under  another  judgment  and  at  a  nom- 
inal sum.  Thornton  v.  Miskimmon,  48  Mo. 
219  (suit  for  recovery  of  possession  by  sec- 
ond purchaser). 

So,  a  deed  executed  by  a  sheriff  to  a  pur- 
chaser at  an  execution  sale,  to  correct  an  er- 
ror in  a  deed  executed  by  his  predecessor, 
consisting  in  the  failure  to  affix  a  seal 
thereto,  relates  back  to  the  time  of  the  exe- 
cution of  the  defective  deed.  Kruse  v.  Wil- 
son, 79  III.  233  (as  against  execution  de- 
fendant). 

It  was  said  in  Carolina  Sav.  Bank  v.  Mc- 
Mahon,  37  S.  C.  309,  16  S.  E.  331,  that 
where  a  sheriff,  through  clerical  error, 
failed  to  insert  words  of  inheritance  in  a 
deed  of  land  sold  on  execution,  and  the  pur- 
chaser therefore  had  never  received  such  a 
conveyance  as  he  was  entitled  to  receive, 
then  just  such  a  case  was  presented  as  was 
intended  to  be  provided  for  by  §  686  of  the 
General  Statutes  (whose  language  is  not 
disclosed)  ;  and  hence  that  the  deed  made 
bv  the  successor  in  office  of  the  sheriff 
vested  in  the  purchaser  the  fee  of  the  prem- 
ises, and  related  back  to  the  time  of  the  sale. 

Where  the  statute  limits  the  time  in 
which  the  sheriff  may  execute  a  deed  for 
land  sold  on  execution,  he  cannot  correct  a 
deed  executed  within  that  time  but  omitting 
to  state  the  amount  of  the  judgment  and 
erroneously  stating  the  date  thereof,  by  the 
execution  of  a  new  deed  after  the  lapse  of 
such  period.  Parker  v.  Shannon,  137  111. 
376,  27  N.  E.  525  (action  of  ejectment  by 
execution  sale,  against  the  execution  defend- 
ant). 

Where  a  sheriff's  first  deed  of  land  sold 
under  execution  is  defective  in  failing  to 
state  the  date  and  amount  of  the  judgment, 
he  has  the  right  to  make  an  amended  deed 
correcting  the  defect,  even  after  the  expi- 
ration of  his  term  of  office.  Bush  v.  White, 
85  "Slo.  339. 
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V,  Substitute  conveyances  pendente  lite, 

A  plaintiff  in  ejectment  may  introduce  in 
evidence  a  deed  made  after  the  commence- 
ment of  the  suit  which  confirmed  one  exe- 
cuted before  the  suit  in  pursuance  of  a  pow- 
er of  attorney.  Crockett  v.  Campbell,  2 
Humph.  410. 

And  a  deed  executed  pendente  lite  to  cure 
a  defect  in  a  previous  deed  between  the 
same  parties  takes  effect  by  relation  as  of 
the  time  the  erroneous  deed  was  executed, 
and  constitutes  evidence  of  title  in  the 
grantee.  Hutchinson  v.  Chicago  &  N.  W.  R. 
Co.  41  Wis.  541. 

A  tax-sale  purchaser  may,  in  his  action 
of  ejectment  for  the  land,  introduce  in  evi- 
dence a  second  deed  made  by  the  collector 
after  the  action  was  brought,  similar  to  the 
first  deed  except  that  it  contains  fuller  re- 
citals.    Brien  v.  O'Shaughnesy,  3  Lea,  724. 

The  fact  that  a  second  tax  deed  correct- 
ing a  defective  first  one  was  obtained  after 
suit  was  brought,  does  not  affect  its  effi- 
cacy in  a  suit  of  ejectment  in  which  the  tax 
deed  purchaser  is  defendant  and  the  party 
failing  to  pay  the  tax  is  plaintiff.  Duggan 
V.  McCullough,  27  Colo.  43,  59  Pac.  743. 

So,  the  purchaser  at  an  execution  sale  of 
land  against  the  grantee  thereof  in  an  un- 
recorded deed  may,  in  ejectment  for  the  re- 
covery of  the  land,  read  in  evidence  a  deed 
made  alter  the  commencement  of  the  suit 
confirming  the  unregistered  deed.  Simmons 
v.  McKissick,  6  Humph.  269.         L.  A.  W. 
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J.  J.  BLOCKER,  Appt., 
v. 

COMMONWEALTH   OF   KENTUCKY. 
(153  Ky.  304,  155  8.  W.  723.) 

Disorderly  honse  —  liability  of  lessor. 

A  lessor  who  has  no  notice  at  the  time 
of  the  lease  that  the  lessee  is  of  bad  char- 
acter or  intends  to  use  the  property  as  a 


house  of  prostitution  cannot,  merely  be- 
cause he  receives  notice  during  the  tenancy 
that  the  house  is  being  used  for  that  pur- 
pose, be  convicted  of  the  offense  of  main- 
taining a  disorderly  house  if  he  does  not 
aid  or  abet  the  lessee  in  so  doing. 

(April  22,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  .Circuit  Court  for  Daviess  County 
convicting  him  of  permitting  the  keeping 
of  a  disorde|Iy  house.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sweeney,  Ellis,  &  Sweeney 
and  F.  J.  Las  well  for  appellant. 

Messrs.  James  Garnett,  Attorney  Gener- 
al, and  Overton  S.  Hogan,  Assistant  At- 
torney General,  for  the  Commonwealtli : 

The  indictment  is  sufficient. 

Overstreet  v.  Com.  147  Ky.  471,  144  S.  W. 
751;  Ashbrook  v.  Com.  1  Busli,  139,  89  Am. 
Dec.  616. 

The  instruction  that  if  appellant  knew  or 
had  notice  of  the  purpose  and  use  to  which 
the  house  was  being  put,  and  such  use  was 
a  common  nuisance,  they  should  find  him 
guilty,  was  proper. 

Stout  V.  Com.  123  Ky.  190,  94  S.  W.  16, 
13  Ann.  Cas.  547. 

There  is  sufficient  and  ample  eTidence  to 
support  the  finding  that  defendant  was 
guilty. 

Wilson  V.  Com.  141  Ky.  341,  132  S.  W. 
557;  Bitzer  v.  Com.  141  Ky.  58,  132  S.  W. 
179;  Anderson  v.  Com.  142  Ky.  446,  134  S. 
W.  477;  Harris  v.  Com.  141  Ky.  466,  132 
S.  W.  1033;  Jenkins  v.  Com.  —  Ky.  — , 
113  S.  W.  846;  Sprouse  v.  Com.  132  Ky.  269, 
116  S.  W.  344;  Palestine  Bldg.  Asso.  v. 
Minor,  27  Ky.  L.  Rep.  781,  86  S.  W.  695; 
Alexander  v.  Tebeau,  132  Ky.  487,  116  S.  W. 
356,  18  Ann.  Cas.  1092;  Southern  R.  Co.  v. 
Com.  31  Ky.  L.  Rep.  122,  12  L.R.A.(N.S.) 
526,  101  S.  W.  882;  Com.  v.  Cincinnati,  N.  0. 


Note.  —  Criminal  responsibility  of  leS' 
sor  of  disorderly  house. 

This  note  is  confined  to  cases  where 
the  defendant  had  no  interest  other  than 
as  lessor  in  the  use  to  which  the  premises 
were  put;  excluding  cases  where  he  par- 
ticipated or  was  interested  in  the  man- 
agement of  the  business. 

The  general  rule  seems  to  be  that  a  per- 
son, having  possession  of  a  house  which  a 
lewd  woman  desires  for  the  purpose  of 
carrying  on  her  practice  therein,  is  under 
the  actual  duty  of  not  renting  it  to  her 
if  he  knows  that  purpose;  as  the  law  says, 
that  he  owes  that  much  to  society.  It 
is  not  the  civil  contractual  status  of  the 
parties  that  is  the  important  thing  in 
fixing  the  culpability,  but  it  is  the  land- 
owner's conduct  in  giving  over  the  posses- 
sion of  the  house  to  the  lewd  woman,  with 
knowledge  of  the  purpose  to  which  it  is 
44  L.R.A.(N.8.) 


to  be  devoted,  that  makes  him  a  partner 
in  her  crime.  Where  the  charge  is  that 
one  who  has  leased  premises,  though  with- 
out knowledge  that  they  may  be  used  for 
illegal  purposes,  yet,  after  having  such 
knowledge,  knowingly  permits  the  same 
to  be  used  for  such  purposes,  there  is  a 
conflict  of  opinion  as  to  what  his  duty  may 
be  in  order  to  relieve  himself  from  liabil- 
ity, though  the  majority  of  the  cases  seem 
to  hold  that  he  will  be  liable  if  he  acquiesce 
in  such   use  with  knowledge. 

Houses  of  prostitution. 

— letting,    to    be    kept    as. 

On  the  ground  that  he  aids,  abets,  and 
assists  in  the  keeping  and  maintaining  of 
a  house  of  prostitution,  an  owner  of  prop- 
erty who  lets  a  house  to  be  kept  as  a  house 
of  prostitution  is  liable  to  indictment  and 
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&  T.  P.  R.  Ck).  139  Ky.  429,  18  L.R.A.(N.S.) 
699,  112  S.  W.  613,  Ann.  Gas.  1912  B,  427. 
Messrs.  Clarence  M .  Finn  and  Ben  D. 
Rlns^o  also  for  the  Commonwealth. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  grand  jury  of  Daviess  county,  in 
November,  1911,  returned  against  the  ap- 
pellant, Blocker,  an  .indictment,  charging 
that  he,  "in  the  county  aforesaid,  and 
within  twelve  months  next  be^re  the  find- 
ing of  this  indictment,  and  from  that  time 
up  to  and  including  the  day  of  the  finding 
of  this  indictment,  did  unlawfully  suffer 
and  permit  Mattie  Bos  well,  a  common  pros- 
titute, to  occupy  a  house  owned  or  con- 
trolled by  defendant,  and  being  in  the  city 


of  Owensboro,  and  on  West  Second  street, 
the  exact  location  of  which  is  to  the  grand 
jury  unknown,  and  this  defendant  did,  well 
knowing  that  the  said  Mattie  Bos  well  would 
and  was  using  said  house  as  a  house  of  evil 
repute,  and  would  and  was  suffering  and 
permitting  divers  persons  to  habitually  as- 
semble in  said  house,  in  the  county  afore- 
said, for  the  purpose  of  having  sexual  in- 
tercourse one  with  another,  said  persona 
not  then  being  married  one  to  the  other, 
and  said  persons  being  lewd  characters; 
and  this  defendant  did  with  knowledge  and 
notice  of  the  fact  that  said  house  was  then 
and  there  being  conducted  by  said  Mattie 
Bos  well  as  a  bawdy  house,  as  aforesaid,  to 
the  common  nuisance  of  all  the  good  citi- 
zens of  the  commonwealth  of  Kentucky  then 


punishment  as  the  keeper  of  such  house. 
Rosencranz  v.  United  States,  83  C.  C.  A. 
634,  155  Fed.  38;  Cahn  v.  State,  110  Ala. 
56,  20  So.  380;  Griffin  v.  People,  44  Colo. 
633,  99  Pac.  321;  McAlister  v.  Clark,  33 
Conn.  91;  Kessler  v.  State,  119  Ga.  301. 
46  S.  E.  408;  Harlow  v.  Com.  11  Bush, 
610;  Com.  V.  Kcllar,  8  Ky.  L.  Rep.  637; 
Rhodes  v.  Com.  10  Ky.  L.  Rep.  722;  Rhodes 
V.  Com.  15  Ky.  L.  Rep.  333;  Ross  v.  Com. 
2  B.  Mon.  417;  Lowenstein  v.  People,  54 
Barb.  299;  People  v.  Erwin,  4  Denio,  129; 
State  V.  Treweilder,  —  Miss.  — ,  60  So. 
1016;  Smith  v.  State,  6  Gill,  425;  Olig- 
schlager  v.  Territory,  15  Okla.  141,  79  Pac. 
913. 

An  agent  of  the  owner  stands  within  the 
scope  of  the  same  principle,  and  so  an 
agent  who  knowingly  rents  a  house  for 
purposes  of  prostitution  may  be  indicted 
as  keeper  of  such  house.  Troutman  v. 
State,  49  N.  J.  L.  33,  6  Atl.  618. 

And  also  one  commits  the  act  of  aiding 
or  maintaining  so  as  to  be  held  accountable 
who  makes  an  executory  sale  of  property 
to  another  for  the  purpose  of  the  latter's 
keeping  a  house  of  ill  fame  there,  and  the 
latter,  in  fact,  keeps  such  a  resort.  Kin- 
ard  V.  State,  10  Ga.  App.  133,  72  S.  E.  715. 

In  Com.  V.  Harrington,  3  Pick.  26,  it 
was  held  that,  as  it  is  an  act  done  in  fur- 
therance of  a  misdemeanor,  it  is  an  in- 
dictable offense  at  common  law  for  a 
landlord  to  lease  property  with  intent  that 
it  shall  be  used  for  purposes  of  prostitu- 
tion. 

But  Com.  V.  Harrington  was  criticized  in 
Brockway  v.  People,  2  Hill,  558,  where  it 
was  said  that  every  act  done  in  furtherance 
of  a  misdemeanor  is  not  the  subject  of  in- 
dictment, but  to  constitute  it  such  it  must 
tend  directly  and  immediately,  if  not  neces- 
sarily, to  the  commission  of  the  misde- 
meanor; and  so  it  was  held  that  the  rent- 
ing of  a  house  to  a  woman  of  ill  repute 
with  the  intent  that  it  shall  be  kept  for 
purposes  of  public  prostitution  is  not  an 
offense  punishable  by  indictment  though  it 
be  so  kept  afterwards. 

But  Judge  Cowan  in  a  dissenting  opinion 
held  that  the  lessor  might  be  indicted  as 
44  L.R.A.(X.S.) 


the  keeper  of  the  house,  which  has  been  the 
view  taken  in  Rosencranz  v.  United  States, 
83  C.  C.  A.  634,  155  Fed.  38,  and  caaes 
following  that  case. 

And  in  People  v.  Erwin,  4  Denio,  129, 
it  was  stated  that,  had  the  Indictment  in 
Brockway  v.  People  been  for  keeping  a  house 
of  ill  fame,  it  would  probably  have  been 
sustained. 

Under  an  indictment  for  renting  a  house 
to  be  kept  as  a  bawdyhouse,  an  instruction 
is  proper  that  if  the  lessor  knowingly  per- 
mitted the  prostitute  to  occupy  and  use 
said  house  for  purposes  of  prostitution,  and 
received  rent  for  such  use  and  occupancy, 
he  was  guilty  of  the  offense  charged,  al- 
though the  contract  for  rent  was  made  with 
a  person  other  than  the  prostitute.  Ford 
V.  Com.  11  Ky.  L.  Rep.  860. 

An  indictment  against  a  lessor  for  know- 
ingly leasing  premises  for  the  purpose  of 
prostitution  will  not  be.  sustained  without 
proof  that  he  had  knowledge  that  the  house 
was  to  be  used  for  that  purpose.  State  v. 
Leash,  50  Mo.  535;  Frederick  v.  Com.  4 
B.  Mon.  7. 

Letting  a  house  with  knowledge  that  it 
is  to  be  used  for  purposes  of  prostitution 
is  not  an  indictable  ofifense  at  common  law, 
though  it  may  be  actually  so  used.  State 
V.  Wheatley,  4  Lea,  230.  The  court  inti- 
mated that  an  indictment  charging  that  the 
premises  were  let  "to  be  used"  for  such 
purposes  would  be  good,  but  stated  that 
the  courts  of  this  state  had  adopted  the  dis- 
tinction between  knowledge  of  proposed 
illegal  use  and  actual  intent  to  aid  in  the 
unlawful  purpose. 

But  in  Com.  v.  Johnson,  4  Clark  (Pa.) 
398,  it  was  held  that  one  who  leases  his 
house  with  knowledge  that  it  is  intended 
to  be  used  as  a  house  of  ill  fame  is  guilty 
of  an  indictable  offense,  jet  he  cannot  be 
convicted  under  an  indictment  charging 
him  merely  with  being  the  keeper,  without 
specifically  setting  forth  the  fact,  the 
court  refusing  to  adopt  as  a  guide  the  de- 
cision in  People  v.  Erwin,  supra. 

The  mere  letting  of  a  house  for  the  pur- 
pose of  prostitution  is  not  an  offense  if  the 
house   is   not  actually  used  for  such   pur* 
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and  there  in  the  neighborhood  passing  and 
repassing,  residing  and  being,  and  having 
the  right  then  and  there  to  pass,  repass, 
reside,  and  be,  and  against  the  peace  and 
dignity  of  the  commonwealth  of  Ken- 
tucky." 

Under  this  indictment  he  was  convicted 
and  a  fine  of  $250  assessed  against  him. 
We  are  asked  to  reverse  the  judgment: 
(1)  For  error  of  the  court  in  overruling  a 
demurrer  to  the  indictment;  (2)  for  error 
committed  in  admitting  and  rejecting  evi- 
dence; (3)  for  error  in  f  ving  and  refusing 
instructions. 

It  appears,  without  contradiction,  that  in 
November,  1910,  Blocker  rented  a  two-story 
frame  building  in  the  city  of  Owensboro, 
which  had  been  used  for  hotel  purposes,  to 


Mattie  C.  Bos  well  for  a  period  of  one  year 
at  a  monthly  rental  of  $35.  The  contract 
stated  ''that  the  said  house  is  rented  to 
the  party  of  the  second  part  for  the  pur- 
pose of  conducting  a  hotel  and  boarding 
house  in  it,  and  the  party  of  the  second 
part  agrees  to  take  as  good  care  of  said 
house  as  the  said  house  will  admit  of. 
.  .  .  And  it  is  further  understood  and 
agreed  at  the  end  of  the  term  as  above 
written,  one  year,  if  everything  is  satisfac- 
tory, it  is  agreed  that  this  contract  shall  be 
in  force  for  one  more  year  and  under  the 
same  conditions  for  another  year,  making 
three  years  in  all  at  the  same  rental  terms 
and  conditions." 

The  evidence  for  the  commonwealth  showed 
that    Mattie    Boswell    was    a    woman    of 


poses.    Ross  T.  Com.  2  B.  Mon.  417;  Bour- 
lier  v.  Com.  10  Ky.  L.  Rep.  164. 

And  in  Wolf  v.  State,  3  Shannon,  Cas. 
345,  it  was  held  that  an  indictment  could 
not  be  sustained  at  common  law  which 
merely  charged  one  with  letting  a  house, 
knowing  it  was  to  be  kept  as  a  house  of 
prostitution,  the  court  stating  that  the 
principle  that  whoever  aids  and  abets  in 
the  commission  ot  a  misdemeanor  shall  be 
guilty  as  principal  offender  will  not  aid 
the  averments  of  an  indictment  where  it  is 
not  averred  that  the  offense  of  keeping  a 
house  of  prostitution  was  actually  com- 
mitted. 

On  the  other  hand  it  has  been  held  that 
if  there  is  clear  propf  of  a  letting  with  the 
distinct  understanding  that  the  house  is 
to  be  used  for  purposes  of  prostitution  it 
is  sufficient,  without  proof  of  actual  use, 
to  convict  a  lessor  of  letting  a  dwelling 
house  knowing  that  the  lessee  intended  to 
use  it  as  a  place  of  resort  for  purposes  of 
prostitution  and  lewdness.  People  v.  Saun- 
ders, 29  Mich.  269,  1  Am.  Crim.  Rep.  346. 

To  sustain  an  indictment  against  the 
lessor  for  permitting  a  house  to  be  ''used 
and  occupied  as  house  of  ill  fame."  it  must 
be  shown  that  the  house  was  of  ill  fame, — 
a  house  known  to  be  resorted  to  for  pros- 
titution; that  the  lessor  was  the  owner  or 
had  control  of  the  house ;  and  that  he  know- 
ingly permitted  it  to  be  occupied  and  used 
as  a  house  of  ill  fame.  Drake  v.  State,  14 
Neb.  635,  17  N.  W.  117. 

In  State  v.  Louis,  6  Mo.  App.  465,  it 
was  said  that  a  conviction  cannot  be  had 
at  common  law  for  letting  a  house  for 
purposes  of  prostitution  unless  the  indict- 
ment charge  the  lessor  as  keeper  of  the 
house. 

^-^nowledge    of    use    acquired    subsequent 

to  lease. 

Under  a  statute  which  provides  that  a 
lessor  of  property  who  permits  a  building 
or  any  portion  thereof  to  be  used  for 
any  lewd  or  obscene  purpose  shall  be  guilty 
of  misdemeanor,  one  is  guilty  who  has 
knowledge  of  the  illegal  use,  and  remains  ' 
44  L.RJ^.(N.S.) 


passive,  without  wholly  approving  or  con- 
senting, but  fails  to  interiere  so  as  to  for- 
bid or  prevent.  Territory  v.  Stone,  2  Dak. 
155,  4  N.  W.  697.  The  court  said  that 
"permits"  should  be  construed  as  equivalent 
to  "suffers,"  criticizing  Abraliams  v.  State, 
4  Iowa,  541,  in  which  "permits"  is  con- 
strued in  its  strict  sense. 

And  also  in  Graeter  v.  State,  105  Ind. 
271,  4  N.  E.  461,  a  prosecution  against 
a  landlord  for  knowingly  permitting  a 
house  which  he  has  let,  to  be  kept  for  pur- 
poses of  prostitution,  it  was  contended 
that  proof  must  show  that  the  landlord 
had  actual  knowledge  that  the  house  was 
being  kept  as  a  house  of  ill  fame,  and  that 
with  such  knowledge  he  willingly  permit- 
ted the  house  to  be  so  kept.  But  the  court 
said  that  if,  by  actual  knowledge,  it  is 
meant  that  he  must  have  had  personal 
knowledge  from  having  witnessed  acts  of 
prostitution,  they  did  not  agree  with  the 
contention.  The  landlord  may  have  had 
such  actual  knowledge,  from  facts  and  cir- 
ciunstances,  as  required  him  to  expel  the 
occupants  of  the  nouse.  An  owner  of  a 
house  may  not  shut  his  eyes  to  that  which 
is  patent  to  the  community  around  him, 
and  stop  his  cars  to  that  which  has  be- 
come notorious  among  his  neighbors,  and 
say  he  has  no  actual  knowledge.  To  hold 
that  personal  knowledge,  from  having  wit* 
nessed  acts  of  prostitution,  or  notice  from 
persons  who  had  witnessed  such  acts,  are 
required,  would  be  to  render  the  statute 
practically  a  dead  letter. 

And  if  a  landlord  does  not  rent  premises 
for  an  illegal  or  immoral  purpose,  he  is 
under  no  obligation  to  use  ordinary  diligence 
in  discovering  the  use  to  which  the  premises 
were  put;  but  if  the  circumstances  of  the 
conduct  of  that  business  are  such  as  to  put 
him  upon  notice  that  the  premises  are  so 
used,  a  jury  would  be  autiiorized  to  find 
that  he  had  knowledge  that  the  premises 
were  so  used.  Bashinski  v.  State,  123  Ga. 
508,  51  S.  E.  499. 

But  a  conviction  of  knowingly  permitting 
a  house  to  be  used  as  a  house  of  ill  fame 
cannot  be  sustained  where  the  house  was 
leased   innocently  and   in  good   faith,   and 
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bad  character  and  a  prostitute,  both  before 
and  during  the  year  she  occupied  the  rented 
house,  and  that  she  conducted  therein,  in 
connection  with  a  boarding  house,  a  house 
of  prostitution  frequented  by  bad  charac- 
ters, to  the  gieat  annoyance  and  offense 
of  the  neighbors  who  lived  adjacent  and 
near  to  the  Blocker  property,  which  was 
located  in  a  populous  part  of  the  city. 

It  was  also  shown  that  in  the  early  part 
of  1911  Blocker  was  told  of  the  character 
of  house  she  kept  and  what  a  great  annoy- 
ance and  offense  it  was  to  people  living  in 
the  neighborhood,  and  that  he  promised  to 
look  into  the  matter,  and  afterwards  con- 
sulted with  the  chief  of  police,  who  advised 
him  that  the  house  was  not  a  disorderly 
place. 


Without  relating  further  the  evidence  in 
behalf  of  the  commonwealth,  it  is  sufficient 
to  say  that  it  established  the  disorderly 
character  of  the  house  kept  by  the  Boewell 
woman,  and  if  the  prosecution  had  been  in- 
stituted against  her  the  evidence  would 
have  sustained  a  judgment  of  conviction, 
and  the  indictment  would  have  been  suffi- 
cient. 

But  there  was  no  evidence  on  the  part  of 
the  commonwealth  that  Blocker  knew  or 
had  any  information  of  the  character  of  the 
Boswell  woman  before  he  rented  the  house 
to  her,  or  that  he  knew  or  had  any  infor- 
mation before  or  at  the  time  the  rental 
contract  was  entered  into  that  she  intended 
to  keep  a  disorderly  house,  or  use  the  rented 
premises  for  immoral  purposes,  or  in  any 


the  only  evidence  that  tended  to  prove  that 
the  lessor  consented  to  the  illegal  use  was 
the  fact  that  he  refused  to  avoid  the  lease 
and  re-enter  upon  being  informed  that  the 
property  was  being  used  in  violation  of 
statute.  The  court  stated  that  although  the 
lessor  had  the  power  under  statute  to  avoid 
the  lease  for  that  cause,  the  omission  to 
exercise  the  power  was  not  an  indictable 
offense,  thougn  he  may  have  had  a  moral 
duty  to  do  so.  Crofton  v.  State,  25  Ohio 
St.  249,  2  Am.  Grim.  Rep.  378. 

And  in  State  v.  Williams,  30  N.  J.  L. 
102,  it  was  said:  "To  justify  a  conviction 
of  a  landlord  who  rents  to  a  tenant  a 
place  kept  as  a  disorderly  house,  the  evi- 
dence should  clearly  show  that,  at  the  time 
of  leasing,  the  landlord  knew  the  purposes 
for  which,  or  the  mode  in  which,  the  house 
was  to  be  kept.  The  mere  fact  of  his  be- 
ing landlord  of  a  disorderly  house,  and  re- 
ceiving the  rent  of  it  earned  by  the  keeper, 
is  not  enough.  He  should  not  be  held  as 
a  participator  in  the  crime  of  his  tenant, 
merely  because  he  does  not  remonstrate 
with  or  threaten  him  with  expulsion  if  he 
does  not  control  his  house  in  accordance 
with  the  law.  In  that  respect  the  liability 
and  duty  of  the  landlord  is  no  more  than 
that  of  any  other  citizen;  but  if  the  land- 
lord rents  for  a  year,  and  the  house  dur- 
ing the  year  is,  with  the  knowledge  of  the 
landlord,  kept  in  a  disorderly  manner,  so 
as  to  be  indictable,  and  notwithstanding 
this  knowledge  he  rents  to  the  same  tenant 
for  another  year,  this  will,  in  most  cases, 
be  strong  evidence  to  charge  the  landlord 
with  procuring  the  house  to  be  so  kept. 
But  the  mere  power  of  the  landlord  to  expel 
his  tenant  by  summary  proceedings  for  non- 
payment of  rent  according  to  the  terms  of 
the  letting,  although  connected  with  the 
failure  to  avail  himself  of  it  when  the 
house  has  been  disorderly,  does  not  of  it- 
self make  him  responsible.  Mere  nonfea- 
sance on  the  part  of  the  landlord  cannot 
involve  him  in  the  guilt  of  the  tenant;  but 
if  he  is  active  in  advising  the  keeping  of 
the  house  in  a  disorderly  manner,  or  in 
aiding  and  assisting,  or  gives  his  consent 
and  approbation  to  its  being  so  kept,  he 
44  L,R.A.(N.S,) 


becomes  a  participant  in  the  acts  char- 
acterized by  the  criminal  law  as  disorderly. 
But  his  sanction  and  consent  ought  not  to 
be  inferred  from  the  mere  fact  of  his  non- 
interference with  the  conduct  of  his  ten- 
ant, without  some  other  acts  or  declara- 
tions on  his  part  giving  a  decided  character 
to  his  sanction  and  consent." 

And  it  has  been  held  that  to  make  a  les- 
sor liable  under  a  statute  which  provides 
for  the  punishment  of  a  lessor  where  he 
knowingly  permits  his  lessee  to  use  the 
leased  premises  for  purposes  of  prostitu- 
tion, there  must  be  on  the  part  of  the 
lessor  a  consent  to  such  use,  either  ex- 
pressly given  or  given  by  his  silent  ac- 
quiescence. Abrahams  v.  State,  4  Iowa, 
641,  later  appeal  6  Iowa,  117,  71  Am.  Dec. 
399.  In  the  opinion  in  4  Iowa,  641,  it  was 
said  that  where  the  consent  was  expressly 
given,  there,  of  course,  would  be  no  diffi- 
culty in  saying  that  he  permitted  the  use. 
For  the  purposes  of  this  case  as  to  what 
would  amount  to  a  silent  acquiescence,  the 
court  said  that  a  mere  failure  to  inter- 
fere pr  to  prosecute  so  as  to  prevent  the 
illegal  use  could  not  be  construed  to 
amount  to  such  permit  or  to  silent  affirm- 
ative acquiescence  in  such  use.  That  while 
it  was  true  that  a  failure  to  prohibit  might 
be  said  to  amount  to  a  license  or  permission 
to  do  a  particular  act,  and  that  in  this 
sense  the  word  "permit"  was  sometimes 
used,  this  is  a  secondary  rather  than  a 
primary  signification.  When  thus  used  it 
implies  that  the  party  has  it  in  his  im- 
mediate power  to  prevent  the  use  or  thing, 
and,  having  failed  to  prohibit  the  same,  it 
may  well  and  safely  be  concluded  that  he 
permitted  it.  When,  however,  as  in  the 
case  at  bar,  the  offense  on  the  part  of  those 
keeping  the  house  could  only  be  prohibited 
by  a  legal  prosecution;  and  where  the  oc- 
cupants could  in  no  sense  be  said  to  be  so 
far  under  the  control  of  the  lessor  that 
his  mere  dissent  or  order  would  amount  to 
a  prohibition, — the  court  said  that  it  could 
not  be  believed  that  his  failure  to  act  or 
to  prohibit  would  amount  to  a  permission, 
but  that  the  state  must  show  such  acts  or 
circumstances   as    would    satisfy   the   jury 


1013 


BLOCKER  V.  COMMONWEALTH. 


863 


other  way  than  as  a  hotel  or  boarding 
house,  for  which  purpose  the  building  was 
well  adapted  and  had  been  previously  used, 
or  that  he  consented  to  or  acquiesced  in  the 
use  to  which  the  house  was  being  pvtt,  or 
participated  in  any  manner  in  receipts  or 
profits  derived  from  such  use. 

At  the  conclusion  of  the  evidence  the 
court  instructed  the  jury  as  follows: 

"(1)  If  the  jury  believe  from  the  evi- 
dence they  have  heard  in  this  case,  to  the 
exclusion  of  a  reasonable  doubt,  that  in 
Daviess  county  and  within  twelve  months 
next  before  the  17th  day  of  November,  1911, 
the  defendant  was  in  control  or  the  owner 
of  a  house  on  West  Second  street,  in  Owens- 
boro,  Kentucky,  and  it  was  being  occupied 
by  Mattie  Boswell  as  his  tenant,  and  the 


said  Mattie  Boswell  suffered  and  permitted 
persons  to  habitually  assemble  in  said  house 
for  the  purpose  of  having  sexual  inter- 
course one  with  another,  said  persons  not 
being  married  to  each  other,  and  being  of 
lewd  character,  and  the  defendant  knew  or 
had  notice  of  the  purpose  and  the  use  to 
which  said  house  was  being  used  by  Mattie 
Boswell,  and  it  was  to  the  common  nuisance 
of  the  good  citizens  residing  in  said  com- 
munity passing  and  repassing  said  house, 
then  you  should  find  the  defendant  guilty 
as  charged  in  the  indictment  and  fix  his 
punishment  at  a  fine  in  any  sum  in  your  dis- 
cretion, or  a  confinement  in  the  county  jail 
for  any  length  of  time  in  your  discretion, 
or  you  may  both  fine  him  and  send  him  to 
the  county  jail  in  your  discretion. 


that  the  lessor,  having  knowledge  that  the 
house  was  being  used  for  an  illegal  purpose 
after  the  execution  of  the  lease,  not  only 
remained  inactive,  but  assented  or  consent- 
ed to  such  use;  and  it  is  not  for  him  to 
show  that  he  took  some  steps  to  manifest 
his  dissent  or  disapprobration. 

And  in  McAlister  v.  Clark,  33  Conn.  91, 
the  court  said  that  the  knowledge  which  ah 
owner  has  of  improper  use  of  his  property 
means  at  least  a  knowledge  of  a  use  which 
he  has  power  to  prevent,  and  therefore  per- 
mits. That  it  is  not  necessary  to  go  to  the 
length  of  holding  that  a  landlord  in  such 
a  position  should  be  required  to  institute 
proceedings  either  to  abate  the  nuisance 
at  common  law,  or,  after  the  conviction 
of  the  person  actually  keeping  the  house, 
pursue  his  remedy  under  statute  to  obtain 
possession  of  the  premises  which  had  been 
thus  misused,  in  order  to  shield  himself 
from  liability  under  statute. 

In  Rhodes  v.  Com.  7  Ky.  L.  Rep.  620, 
it  was  held  that  a  landlord  is  not  subject 
to  an  indictment  for  keeping  a  disorderly 
house  because  of  the  acts  of  his  tenant, 
unless  he  rented  the  house  for  the  purpose 
for  which  it  is  used,  or  unless  he  had  such 
information  as  induced  the  belief  that  he 
knew  it  to  be  so  used  by  the  tenant. 

And  also  it  has  been  decided  that  to 
constitute  the  offense  of  aiding  in  main- 
taining a  nuisance  by  permitting  his  prem- 
ises to  be  used  as  a  house  of  ill  fame,  and 
for  the  illegal  keeping  and  selling  of  intox- 
icating liquors,  it  must  appear  that  the 
lessor  let  the  premises  for  the  illegal  use, 
or  that  he  permitted  such  illegal  use.  State 
v.  Frazier,  79  Me.  95,  8  Atl.  347. 

And  a  landlord  who  occupies  no  part  of 
a  house,  nor  keeps  the  key,  nor  reserves 
to  himself  any  right  of  entry,  and  takes 
no  part  in  the  management  and  control, 
cannot  be  convicted  of  keeping  a  house  of 
ill  fame,  no  matter  how  familiar  he  may  be 
with  the  fact  that  it  was  maintained  as 
such.  People  v.  Hoek,  1G9  Mich.  87,  134 
N.  W.  1031. 

And  also  one  who  leases  his  house  know- 
ing that  it  is  kept  as  a  house  of  ill  fame 
is  guilty  of  the  offense  of  knowin^^iy  per- 
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mitting  the  premises  to  be  used  as  a  house 
of  ill  fame,  but  he  is  not  liable  to  indict- 
ment for  keeping  a  house  of  ill  fame,  al- 
though he  lives  there  part  of  the  time,  if 
there  be  no  evidence  that  he  is  not  there 
as  a  mere  boarder  only.  State  v.  Pearsall, 
43  Iowa,  630,  2  Am.  Crim.  Rep.  380. 

The  lessor  is  liable  for  a  disorderly  house 
kept  by  his  tenant  or  subtenant  with  his 
consent  or  knowledge.  Hazlewood  v.  Com. 
141  Ky.  232,  132  S.  W.  667. 

And  in  People  v.  Parkes,  15  How.  Pr.  661, 
a  landlord  was  held  liable  to  indictment 
as  keeper  where  tenants  of  his  lessee  used 
the  house  for  purposes  of  prostitution  to  the 
knowledge  of  the  owner,  who  accepted  and 
received  the  rents  directly  from  the  sub- 
tenants. 

Gambling  houses. 

Before  a  conviction  can  be  had  for  know- 
ingly leasing  premises  for  gambling  pur- 
poses, it  must  be  proved  beyond  a  reasona- 
able  doubt  that  at  the  time  of  the  execu- 
tion of  the  lease  the  landlord  had  actual 
knowledge  that  such  premises  were  to  be 
used  for  gambling  purposes  and  were  leased 
for  that  purpose.  Campbell  v.  State,  65 
Ala.  93. 

And  so  a  hotel  keeper  who  in  good  faith 
leases  a  room  for  a  bedroom,  and  retains 
no  control  over  it,  is  not  criminally  liable 
if  it  be  used  for  gambling  purposes,  where 
it  is  shown  that  he  was  in  complete  ignor- 
ance of  such  illegal  use.  Com.  v.  Watson, 
2  Duv.  408. 

But  the  keeper  of  a  hotel  who  leased 
rooms  to  gamblers  who  carry  on  their  gam- 
ing under  such  circumstances  as  justify 
the  belief  that  he  knew  of  it  may  be  con- 
victed of  knowingly  leasing  the  rooms  for 
gambling  purposes*.  Mount  v.  State,  7 
Smodes  &  M.  277. 

And  Voght  v.  State,  124  Ind.  358,  24  N. 
E.  680,  a  prosecution  against  the  lessor  of 
premises  used  for  gambling,  the  court  said 
that  the  owner  of  property  who  is  in  a  sit- 
uation to  know  the  use  to  which  it  is  be- 
ing applied  cannot  shut  his  eyes,  or  closi* 
his  oars,  and  remain  ignorant  for  nearly 
two  years   of   what   hrfs   become   notorious 
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"(2)  If  from  all  the  evidence  you  have 
heard  in  the  case  you  entertain  a  reasonable 
doubt  as  to  whether  or  not  he  is  proven  to 
be  guilty,  you  should  find  him  not  guilty." 

The  case  for  the  commonwealth,  as  pre- 
sented in  the  indictment,  the  evidence,  and 
the  instructions,  proceeded  upon  the  erro- 
neous theory  that  if  Blocker  owned  the  prop- 
erty, and  his  tenant,  the  Bos  well  woman, 
conducted  and  maintained  therein  a  house 
of  ill  fame  and  a  disorderly  house,  and 
Blocker  had  notice  during  the  tenancy  of 
the  character  of  the  house  so  conducted  by 
his  tenant,  he  was  guilty  of  the  offense 
of  maintaining  a  disorderly  house.  We  have 
no  statute  in  this  state  describing  or  pun- 
ishing the  offense  of  keeping  a  disorderly 
house,  but  there  is  abundant  authority  hold- 
ing that  it  is  an  indictable  misdemeanor  at 
common  law  to  keep  a  disorderly  house, 
or  to  let  a  house  to  be  so  kept.  Russell, 
Crimes,  p.  322  j  Bishop,  New  Crim.  Law, 
§  1083. 

We  also  think  it  well  settled  by  the  au- 
thorities that  a  lessor  is  not  criminally 
liable  because  his  lessee  conducts  a  bawdy- 
house  or  a  disorderly  house  in  the  leased 
premises,  although  he  may  have  informa- 
tion, subsequent  to  the  letting  of  the  prem- 
ises, of  the  unlawful  use  to  which  the  ten- 
ant is  putting  the  rented  property,  unless 
it  be  further  shown  that  he  leased  the 
premises  knowing  that  the  lessee  would,  or 
intended  to,  use  them  for  the  purpose  of 
conducting  such  a  house,  or  before  or  at 
the  time  the  lease  was  entered  into  was  in 
possession  of  such  information  as  would 
put    a    reasonably    prudent    person    upon 


notice  of  the  purpose  for  which  the  prem- 
ises were  being  leased,  or  consented  to  the 
premises  being  used  for  such  unlawful  pur- 
pose, or  derived  some  profit  or  gain  from 
such  unlawful  use.  1  Bishop,  New  Crim. 
Law,  1,  §  1090;  2  Wharton,  Crim.  Law, 
§  1459;  1  Russell,  Crimes,  p.  322. 

So  that,  unless  it  can  be  shown  in  one 
of  these  ways,  by  direct  or  circumstantial 
evidence  sufficient  to  warrant  a  convic- 
tion, that  the  lessor  aided  or  abetted  in 
keeping  the  disorderly  house,  he  should  not 
be  held  responsible  for  the  unlawful  acts 
or  conduct  of  his  tenant.  We  have  no  stat- 
ute defining  the  liability  of  a  landlord 
whose  tenant  conducts  a  disorderly  place, 
or  authorizing  a  landlord  to  eject  a  ten- 
ant who  converts  the  rented  premises  into  a 
disorderly  place;  and  in  the  absence  of  stat- 
utory direction  on  the  subject  we  are  not 
willing  to  lay  down  the  rule  that  a  land- 
lord, who,  in  good  faith,  rents  his  property 
for  legitimate  purposes,  should  be  treated 
as  an  aider  or  abettor  or  partner  in  the 
crime  of  a  tenant,  who,  without  the  consent 
of  the  landlord,  devotes  the  rented  property 
to  improper  uses.  No  person  should  be 
held  answerable  for  the  misconduct  of  a 
party  over  whom  he  has  no  control,  and 
who,  independently  and  of  his  own  voli- 
tion, violates  the  law.  Nor  does  the  mere 
fact  that  the  landlord  owns  the  premises 
in  which  the  unlawful  acts  take  place,  or 
the  fact  that,  after  the  lease  has  been  en- 
tered into,  he  has  brought  to  his  notice 
the  unlawful  conduct  of  his  tenant,  make 
him  a  participant  in  the  offense  of  the  ten- 
ant,  unless   he   voluntarily  chooses   to   be- 


among  his  neighbors,  without  some  explana- 
tion of  his  want  of  information. 

Place  for   illegal   sale   of   intoxicating 

liquors. 

A  landlord  is  liable  to  indictment  if  he 
leases  premises  for  the  purpose  of  keeping 
or  selling  therein  intoxicating  liquor  il- 
legally, or  if  it  be  so  kept  or  sold  under 
his  authority  by  his  permission.  State  v. 
Potter,  30  Iowa,  687. 

Where  the  owner  or  controller  of  prop- 
erty or  premises  furnishes  or  rents  it  in 
good  faith  to  be  used  for  legal  and  legiti- 
mate purposes,  he  cannot  be  subjected  to  a 
criminal  prosecution  under  statute  because 
the  lessee  violates  the  law.  Com.  v.  Morris, 
129  Ky.  440,  112  S.  W,  680.  This  was  a 
prosecution  under  a  statute  providing  for 
the  punishment  of  a  lessor  of  premises  to 
be  used  for  illegal  sale  of  intoxicating  li- 
quors. The  court  said  that,  to  sustain  a 
conviction  under  the  statute,  it  would  be 
necessarv  that  there  should  be  some  evi- 
donee,  direct  or  circumstantial,  conducing 
to  show  that  the  owner  or  controller  of  the 
leased  property  or  premises  knew,  or  had 
.such  information  as  would  put  a  person 
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of  ordinary  prudence  upon  notice,  at  or 
before  the  time  the  lease  was  entered  into, 
that  it  was  the  intention  of  the  lessee  to 
sell,  in  violation  of  the  law,  liquor  in  or 
upon  the  property  or  premises  leased.  The 
statute  does  not,  as  do  similar  statutes  in 
other  jurisdictions,  make  the  landlord  or 
owner  liable  because  the  tenant  or  lessee, 
after  obtaining  possession  of  the  property 
or  premises,  violates  the  statute;  nor  does 
it  give  him  the  right  for  this  cause  to  eject 
the  tenant,  and  to  take  possession  of  the 
premises  or  property  during  the  term.  In 
the  absence  of  a  statute,  or  a  provision 
in  the  contract,  authorizing  the  landlord 
to  cancel'  or  take  possession  of  the  rented 
property  if  the  lessee  or  occupier  violates 
the  law,  the  mere  fact  that  he  does  so  will 
not  warrant  the  landlord  in  ejecting  him. 
Nor  has  the  landlord  the  duty  of  stipulat- 
ing in  the  contract  that  a  violation  of  law 
by  the  tenant  will  work  a  forfeiture  of  the 
lease.  In  the  absence  of  notice,  the  lessor 
who  rents  his  propertj'  for  legitimate  pur- 
poses may  assume  that  the  tenant  will  not 
violate  the  law;  bwt  if  he  does,  the  land- 
lord cannot  be  subjected  to  criminal  lia- 
bility under  the  present  statute. 

J.  U.  B* 
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come   a  participant  in  the   wrongdoing  in 
some  one  of  the  ways  we  have  mentioned. 

If,  however,  the  landlord  aids  or  assists 
his  tenant  in  keeping  a  disorderly  place,  or 
lets  the  premises  for  this  purpose,  or  lets 
them  to  persons  of  known  bad  character, 
without  taking  any  pains  to  inform  him- 
self of  the  use  to  which  they  will  put  the 
property,  or  when  he  derives,  directly  or 
indirectly,  gain  or  profit  from  the  unlawful 
business,  or  consents  that  it  may  be  carried 
on,  there  is  no  reason  why  he  should  not 
be  dealt  with  as  a  principal  offender. 

These  general  observations  seem  to  us 
reasonable  and  sound,  both  as  applied  to 
the  landlord  and  the  public,  and  are  in  ac- 
cord with  the  decisions  of  this  court.  Thus, 
in  Ross  V.  Com.  2  B.  Mon.  417,  the  court, 
in  considering  the  liability  of  the  landlord 
to  indictment  and  punishment  for  the  act 
of  his  lessee  in  keeping  a  disorderly  house, 
said:  "If  a  lessee  convert  the  demised  tene- 
ment into  a  moral  nuisance,  and  the  owner 
leased  it  for  that  purpose,  or,  knowing 
that  it  would  be  so  prostituted,  derived  any 
profit  or  advantage  from  renting  it  for  such 
use  and  to  such  a  tenant  which  he  would 
not  otherwise  have  enjoyed  as  certainly 
and  beneficially,  he  might  be  deemed  a  par- 
ticeps  crinUtUSf  and  punishable  for  a  mis- 
demeanor. Such  illegal  use  of  his  house  by 
his  bailee,  with  his  purchased  consent  and 
virtual  co-operation,  would,  in  judgment 
of  law,  be  his  act." 

In  Frederick  v.  Com.  4  B.  Mon.  7,  Fred- 
«rick  was  indicted  for  keeping  a  disorderly 
house.  The  evidence  showed  that  his  ten- 
ant, Emily  McCune,  conducted  a  house*  of 
prostitution  in  the  leased  premises.  In 
holding  that  the  evidence  was  not  sufficient 
to  convict  Frederick,  the  court  said:  "In 
the  absence  of  proof  that  the  defendant  was 
privy  to  or  authorized  the  lease  to  Emily 
McCune,  made  by  his  agent,  or  that  he 
was  aware  that  she  was  a  common  prosti- 
tute, or  intended  to  use  the  rooms  as  a 
bawdyhouse,  he  cannot  be  found  guilty  of 
aiding  and  abetting  in  keeping  a  bawdy- 
house,  nor  in  leasing  to  that  end,  within 
the  principle  settled  by  this  court  in  Ross 
V.  Com.  and  during  the  continuance  of  the 
lease  he  cannot  be  said  to  have  had  control 
over  the  rooms  leased." 

In  Harlow  v.  Com.  11  Bush,  610,  the  in- 
dictment charged  that  the  accused  "unlaw- 
fully let,  rented,  hired,  and  furnished  a 
certain  house  to  certain  named  females  of 
lewd  and  lascivious  habits  for  the  purpose 
of  being  kept  as  a  house  of  ill  fame,  and 
continued  to  let,  rent,  and  furnish  said 
house  to  said  persons,  knowing  that  it  was 
so  used,  and  that  he  permitted  and  en- 
eouraged  lewd  persons  to  meet  and  assemble 
thereat  for  the  purpose  of  committing  for- 


nication and  adultery;"  and  it  was  held 
that  this  sufficiently  charged  an  offense 
against  the  lessor.  To  the  same  effect 
is  Taylor  v.  Com.  1  Duv.  161. 

In  Com.  V.  Morris,  129  Ky.  440,  112  S.  W. 
580,  the  court  had  under  consideration  an 
indictment  found  under  §2557  of  the  Ken- 
tucky Statutes,  providing  that  any  person 
who  knowingly  fiu'nished  or  rented  a  house 
in  which  spirituous  liquors  were  to  be  sold 
in  violation  of  law  should  be  guilty  of  a 
misdemeanor,  and  said:  "To  sustain  a  con- 
viction under  this  statute,  it  is  necessary 
that  there  should  be  some  evidence,  direct 
or  circumstantial,  conducing  to  show  that 
the  owner  or  controller  of  the  leased  prop- 
erty or  premises  knew,  or  had  such  infor- 
mation as  would  put  a  person  of  ordinary 
prudence  upon  notice  at  or  before  the  time 
the  lease  was  entered  into,  that  it  was  the 
intention  of  the  lessee  to  sell,  in  violation 
of  law,  liquor  in  or  upon  the  property  or 
premises  leased.  Where  the  owner  or  con- 
troller of  the  property  or  premises  fur- 
nishes or  rents  it  in  good  faith,  to  be  tised 
for  legal  and  legitimate  purposes,  he  cannot 
be  subjected  to  a  criminal  prosecution  under 
the  statute  because,  the  lessee  violates  the 
law." 

In  Hazlewood  v.  Com.  141  Ky.  232,  132 
S.  W.  567,  in  speaking  of  the  liability  of 
the  lessor,  Moore,  who  was  indicted  for 
keeping  a  disorderly  house,  the  court  said: 
"If  he,  at  the  time  of  leasing  the  storehouse 
to  Longo,  knew  he  would  make  of  it  a 
disorderly  house,  or,  after  it  became  such, 
while  it  was  in  Longo's  possession,  he  con- 
sented to  or  acquiesced  in  such  use  of  it, 
he  would  be  equally  guilty  with  Longo  of 
the  offense  of  maintaining  a  nuisance." 

We  think  it  clear  from  these  authorities 
that  the  indictment  was  fatally  defective, 
and  it  appears  that  the  error  in  the  indict- 
ment was  followed  throughout  the  case  in 
the  introduction  of  evidence  and  the  giv- 
ing of  instructions. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  sustain  the  demurrer  to  the  in- 
dictment, and  for  further  proceedings  oon- 
sistent  with  this  opinion. 
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T.  H.  PIGFORD 

V. 

NORFOLK-SOUTHERN  RAILROAD 
COMPANY,  Appt. 

(160  N.  C.  93,  76  S.  E.  860.) 

Master  and  servant  —  working  with  in- 
sufficient help  —  contribntory  negli- 
gence. 

1.  A  railroad  employee  is  not  guilty  of 
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contributory  negligence  which  will  preyent 
his  holding  the  company  liable  for  injury 
due  to  a  strain  in  attempting  to  load  bent 
rails  on  a  car,  in  going  on  with  the  work, 
under  direction  of  the  foreman,  after  com- 
plaining of  the  insufficiency  of  the  help  to 
perform  the  labor  safely,  unless  the  danger 
IB  so  obvious  or  known  to  and  appreciated 
by  him  that  a  man  of  ordinary  prudence 
would  not  incur  the  risk  of  it. 

Trial  —  Jury  —  contribatory  negligence 
of  employee. 

2.  The  jury  must  determine  whether  or 
not  an  employee,  in  attempting,  under  di- 
rection of  his  foreman,  to  perform  work 
with  insufficient  help,  acted,  with  knowl- 
edge, actual  or  implied,  of  the  danger,  as 
an  ordinarily  prudent  man  should  not  have 
done. 

Negligence  —  loading  rails  —  insnffi- 
cient  help  —  question  of  law. 

3.  The  court  cannot  say  as  matter  of 
law  that  the  danger  of  attempting  to  load 
bent  railroad  rails  onto  a  car  by  the  use 
of  slanting  skids,  with  only  four  men  and 
a  boy  to  help,  is  so  obvious  that  one  of 
the  employees  was  negligent  in  rendering 
assistance  therein. 

ETidence   —    hypothetical    question    — 
sufficiency  of  evidence. 

4.  A  hypothetical  question  based  on  facts 
which  the  evidence  would  justify  the  jury 
in  finding  may  be  submitted  to  a  witness. 

Ijaches  —  delay  in  bringing  action  for 
personal  injuries. 

5.  Mere  delay  in  bringing  an  action  for 
personal  injuries  will  not,  independent  of 
the  statute  of  limitations,  bar  a  recovery, 
although  the  jury  may  consider  it  on  the 
general  question  of  injury. 

Appeal  —  remarks  of  counsel  —  rever- 
sal. 

6.  To  warrant  reversal  for  remarks  of 
coimsel  in  his  ar^ment  to  the  jury,  they 
must  be  prejudicial. 

(September  25,  1912.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Graven 
County  in  plaintiff's  favor  ii)  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

Statement  by  Walker,   J.: 

Action  for  injuries  alleged  to  have  been 
caused  by  negligence.  Plaintiff  was  em- 
ployed by  defendant,  and,  at  the  time  he 
was  hurt,  was  instructed  by  J.  D.  Sprad- 
lin,  the  supervisor  and  his  superior  officer, 
to  load  a  gondola  car  with  iron  rails  which 
had  been  twisted  and  bent  in  a  wreck,  and 
were  very  crooked.  Plaintiff  told  Spradlin 
that  he  would  want  more  help. 

Hie  situation  may  be  better  described  in 
his  own  words: 

I  told  him  I  would  want  more  help.  I 
told  him  I  had  three  men  and  my  boy 
working  with  me,  and  I  didn't  think  I 
had  help  enough  to  load  it.  He  said:  "Go 
and  try;  do  the  best  you  can.  It  is  the 
engineer's  orders."  I  went  down  and  tried 
to  load  it;  but  I  could  not,  and  got  hurt. 
We  were  loading  up  the  rail  on  a  slide; 
that  car  was  about  7  feet  high.  We  had 
laid  some  pieces  of  rail  for  a  slide,  and 
was  putting  it  up  that  way.  The  rail  was 
top  heavy.  I  vras  in  the  center  of  it,  and 
we  got  it  up  about  4  feet  high,  and  it  turned 
over  on  me,  and  I  felt  something  tear  loose. 
I  had  hold  of  the  raiL 

Q.  Why  did  something  tear  loose? 

A.  Because  I  was  holding  the  rail  with 
all  my  strength;  that  is  about  all.  I  got 
hurt,  and  we  laid  the  rail  down  on  the 
ground. 

Q.  State  why  you  got  hurt. 

A.  Because  I  was  trying  to  hold  the  rail. 
It  was  crooked,  and  the  rail  was  about  to 
turn    over    in    the    center, — about   to    fall. 


Note.  —  As  to  the  duty  of  a  master  to 
provide  sufficient  help,  see  note  to  Rosin 
V.  Danaher  Lumber  Co.  40  L.R.A.(N.S.) 
913. 

As  to  the  liability  of  the  master  for  fail- 
ure of  foreman  to  designate  enough  hands 
to  perform  work,  see  note  to  Dair  v.  New 
York  &  P.  R.  S.  S.  Co,  40  L.R.A.(N.S.)  918. 

Upon  the  question  whether  a  servant  may 
assume  the  risk  of  dangers  created  by  the 
master's  negligence,  see  note  to  Scheurer  v. 
Banner  Rubber  Co.  28  L.R.A.(N.S.)    1207. 

As  to  servant's  assumption  of  risk  of 
overstraining  muscles  in  lifting  weights 
under  imm^iate  direction  of  master  or 
vice  principal,  see  note  to  Stenvog  v.  Min- 
nesota Transfer  R.  Co.  25  L.R.A.(N.S.) 
362. 

The  foregoing  case  is  interesting  in  that 
the  court  squarely  adopts  the  principle  that 
a  servant  does  not  assume  the  risk  of  his 
44  L.R.A.(N.S.) 


master's  negligence.  As  was  pointed  out 
in  the  note  to  Scheurer  v.  Banner  Rubber 
Co.,  which  is  cited  supra,  this  rule  prevails 
in  Missouri  and  Nortli  Carolina  only.  Con- 
ceding that  the  master  was  negligent  in 
failing  to  furnish  sufficient  help, — ^which  is 
the  question  discussed  in  the  first  two  notes 
cited, — ^it  is  probable  that  in  most  of  the 
jurisdictions  the  servant  would  be  held  to 
have  assumed  the  risk  of  attempting  to  lift 
the  heavy  weight  with  what  he  knew  to  be 
insufficient  help;  that  this  is  so  is  shown 
in  the  note  in  Stenvog  v.  Minnesota  Trans- 
fer R.  Co.,  which  IS  cited  above.  But  as 
the  defense  of  assumption  of  risk  has  be«Di 
eliminated  by  the  rule  adopted  in  North 
Carolina,  there  remains  solely  the  question 
of  contributory  negligence,  which,  in  this 
case,  was  held  by  the  court  not  to  constitute 
a  good  defense.  W.  M.  G. 
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Both  ends  were  about  to  fall,  and  if  it  fell, 
it  would  turn  over  on  the  man;  and  I  got 
hurt  because  I  was  trying  to  hold  it  up  in 
that  position   (indicating  what  he  meani). 

Plaintiff  suffered  a  rupture,  which  was 
progressive  in  its  nature  and  resulted  in 
serious  and  permanent  injury.  After  he 
was  first  hurt,  Spradlin  furnished  the  help 
asked  for,  and  he  then  performed  the  work 
assigned  to  him.  Three  issues  were  sub- 
mitted to  the  jury  as  to  negligence,  con- 
tributory negligence,  and  damages.  There 
was  nothing  said  in  the  answer,  nor  was 
there  any  issue  as  to  assumption  of  risk. 
The  court  charged  the  jury  as  to  the  duty 
of  defendant  to  provide  for  its  employees 
reasonably  safe  means  and  sufficient  help 
to  perform  their  work,  and  that  if  it  had 
failed  in  this  duty, — the  special  act  of 
negligence  being  the  failure  to  furnish  nec- 
essary or  adequate  help, — and  this  was  the 
proximate  cause  of  plaintiff's  injury,  they 
would  answer  the  first  issue  ''Tes,"  and 
that  if  plaintiff  undertook  to  do  the  work 
after  Spradlin  had  failed,  upon  proper  ap- 
plication, to  give  him  more  help,  and  that 
a  man  of  ordinary  prudence  would  not 
have  undertaken  the  performance  of  the 
task  under  the  circumstances,  or  if  plaintiff 
did  not  exercise  ordinary  care  in  the  manner 
of  doing  the  work,  and  either  act  of  care- 
lessness proximately  caused  the  injury, 
they  would  answer  the  second  issue  "Yes," 
the  burden  as  to  the  first  issue  being  upon 
the  plaintiff,  and  as  to  the  second  upon  the 
defendant.  There  was  a  verdict  for  plain- 
tiff, and  defendant  appealed  from  the  judg- 
ment thereon. 

Messrs.  Moore  &  Dunn,  for  appellant: 

The  injury  which  the  plaintiff  received 
was  not  due  to  the  lack  of  sufficient  help, 
but  was  caused  by  the  manner  in  which 
the  plaintiff,  who  had  full  charge  of  the 
work,  was  undertaking  to  perform  the  work. 

Lassiter  v.  Seaboard  Air  Line  R.  Co.  150 
N.  C.  483,  64  S.  E.  202;  Keck  v.  American 
Teleph.  k  Teleg.  Co.  131  N,  C.  277,  42  S. 
E.  610;  Martin  v.  Highland  Park  Mfg.  Co. 
128  N.  C.  264,  83  Am.  St.  Rep.  671,  38  S.  E. 
876;  Crutchfield  v.  Richmond  &  D.  R,  Co. 
76  N.  C.  322;  Bryan  v.  Southern  R,  Co. 
128  N.  C.  387,  38  S.  E.  914;  Alexander  v. 
Cannon  Mfg.  Co.  132  N.  C.  428,  43  S.  E. 
1003;  Frazier  v.  Wilkes,  132  N.  C.  437,  43 
S.  E.  1004. 

Messrs.  Giilon  &  Gulon  and  D.  Ij. 
IVard,  for  appellee: 

Where  an  employee  has  been  instructed 
by  his  superior  to  work  in  a  dangerous 
place,  and  where  there  is  evidence  that  a 
negligent  order  was  given  by  the  superior, 
which  a  reasonably  prudent  man  would 
not  have  given,  which  proximately  caused 
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the  injury  complained  of,  the  plaintiff  would 
be  entitled  to  recover. 

Holton  V.  John  L.  Roper  Lumber  Co. 
162  N.  C.  68,  67  S.  E.  54. 

Hie  defendant  instructed  the  plaintiff  to 
do  the  work  without  furnishing  sufficient 
help,  although  the  plaintiff  notified  the 
defendant  that  he  could  not  do  the  work 
with  the  help  furnished,  and  requested  other 
help,  and  plaintiff  was  injured  in  endeavor- 
ing to  obey  said  order.  This  would  con- 
stitute negligence,  and  the  plaintiff  would 
be  entitled  to  recover. 

Shaw  V.  Highland  Park  Mfg.  Co.  146  N. 
C.  235,  95  S.  E.  676;  Noble  v.  John  L. 
Roper  Luml>er  Ca  151  N.  C.  76,  134  Am. 
St.  Rep.  974,  65  S.  E.  622;  Home  v.  Atlan- 
tic Coast  Line  R.  Co.  153  N.  C.  239,  60 
S.  E.  132;  Walters  v.  Rocky  Mt.  Sash  k 
Blind  Co.  154  N.  C.  325,  70  S.  E.  635;  Hipp 
V.  Champion  Fiber  Co.  152  N.  C.  746,  68 
S.  E.  215;  Bailey  v.  Meadows  Co.  154  N.  C. 
71,  69  S.  E.  746;  Bell  v.  Carolina  Power  k 
Light  Co.  156  N.  C.  316,  72  S.  E.  359. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  duty  of  the  defendant  to  supply  help 
sufiicient  for  the  safe  performance  of  the 
work  allotted  to  the  plaintiff  is  not  ques- 
tioned by  the  appellant,  but  it  is  contended 
that  if  it  failed  to  do  so,  the  plaintiff  was 
guilty  of  such  negligence  in  going  on  with 
the  work,  after  the  refusal  to  comply  with 
his  request,  as  bars  his  recovery;  it  being 
an  act  of  contributory  n^ligence  on  his 
part  which  was  the  proximate  cause  of  the 
injury  to  him.  We  cannot  assent  to  this 
proposition,  except  in  a  qualified  sense.  The 
doctrine  of  assumption  of  risk  is  dependent 
upon  the  servant's  knowledge  of  the  dangers 
incident  to  his  employment  and  the  ordi- 
nary risks  he  is  presumed  to  know.  But 
extraordinary  risks,  created  by  the  master's 
negligence,  if  he  knows  of  them,  will  not 
defeat  a  recovery,  should  he  remain  in  the 
service,  unless  the  danger  to  which  he  is 
exposed  thereby  is  so  obvious  and  imminent 
that  the  servant  cannot  help  seeing  and  un- 
derstanding it  fully,  if  he  uses  due  care 
and  precaution,  and  he  fails,  under  the  cir- 
cumstances, to  exercise  that  degree  of  care 
for  his  own  safety  which  is  characteristic  of 
the  ordinarily  prudent  man.  26  Cyc.  1196- 
1203.  We  consider  the  rule  to  have  been 
settled  by  this  court  in  Pressly  v,  Dover 
Yarn  Mills,  138  N.  C.  410,  51  S.  E.  69, 
and  subsequent  decisions  approving  it.  Jus- 
tice Hoke,  for  the  court,  in  that  case  approv- 
ing what  had  formerly  been  decided  in  Hicks 
V.  Naomi  Falls  Mfg.  Co.  138  N.  C.  319,  50 
S.  E.  703,  gave  this  clear  statement  of 
the  rule,  as  deduced  from  the  authorities: 
"While  the  employee  assumes  all  the  ordi- 
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nary  rieks  incident  to  his  employment,  he 
does  not  assume  the  risk  of  defective  ma- 
chinery and  appliances  due  to  the  employer's 
negligence.  These  are  usually  considered  as 
extraordinary  risks  which  the  employees  do 
not  assume,  unless  the  defect  attributable  to 
the  employer's  negligence  is  obvious  and  so 
immediately  dangerous  that  no  prudent 
man  would  continue  to  work  on  and  incur 
the  attendant  risks.  This  is,  in  effect,  re- 
ferring the  question  of  assumption  of  risk, 
where  the  injury  is  caused  by  the  negligent 
failure  of  the  employer  to  furnish  a  safe 
and  suitable  appliance,  to  the  principles  of 
contributory  negligence;  but  it  is  usually 
and  in  most  cases  desirable  to  submit  this 
question  to  the  jury  on  a  separate  issue  as 
to  assumption  of  risk,  as  was  done  in  this 
case.  When  the  matter  is  for  the  jury  to 
determine  on  the  evidence,  it  may  be  well 
to  submit  this  question  to  their  considera- 
tion on  the  standard  of  the  prudent  man,  in 
terms  as  indicated  above.  The  charge  on 
the  third  issue  substantially  does  this,  and 
the  language  used  is  sanctioned  by  the  au- 
thoritiea,"— citing  Sims  v.  Lindsay,  122 
N.  C.  678,  30  S.  E.  19;  Lloyd  v.  Hanes,  126 
N.  C.  359,  35  S.  E.  611 ;  Coley  v.  North  Caro- 
lina R.  Co.  129  N.  C.  407,  67  L.R.A.  834, 
40  S.  E.  195;  Marks  v.  Harriet  Cotton 
Mills,  135  N.  C.  287,  47  S.  E.  432. 

There  is  a  clearly  marked  line  of  divfde 
between  assumption  of  risk  and  contribu- 
tory negligence,  the  former  being  confined 
to  the  ordinary  perils  of  the  service,  and 
the  servant  could  not  be  held  by  his  con- 
tract, or  upon  any  other  ground,  at  least 
in  a  technical  sense,  to  have  assumed  the 
risk  of  his  master's  n^ligence,  as  the  con- 
tractual relation  is  the  other  way;  the 
master  impliedly  undertaking,  by  the  con- 
tract of  service,  to  exercise  proper  care  for 
the  servant's  safety  by  selecting  reasonably 
fit  and  safe  tools  and  appliances,  and  pro- 
viding a  reasonably  safe  place  and  a  suffi- 
cient and  competent  force  for  the  perform- 
ance of  the  work,  and,  perhaps,  other  duties 
not  necessary  to  be  here  enumerated.  "  'He 
meets  the  requirements  of  the  law  [in  this 
respect]  if,  in  the  selection  of  machinery 
and  appliances  [and  the  employment  of 
sufficient  help],  he  uses  that  degree  of  care 
which  a  man  of  ordinary  prudence  would 
use,  having  regard  to  his  own  safety,  if 
he  were  supplying  them  for  his  own  personal 
use.  It  is  culpable  negligence  which  makes 
the  emtployer  liable,  not  a  mere  error  of 
judgment.  We  believe  this  is  substantially 
the  rule  which  has  been  recognized  as  the 
correct  one,  and  recommended  for  our  guide 
in  all  such  cases.  It  measures  accurately 
the  duty  of  the  employer,  and  fixes  the  limit 
of  his  responsibility  to  his  employee,' 
44  L.RJ^.(N.S.) 


citing  Harley  v.  Buffalo  Car  Mfg.  Co.  142 
N.  Y.  31,  36  N.  E.  813.  So  that  the  liability 
of  the  employer  to  the  employee  in  damages 
for  any  injury  the  latter  may  receive  while 
engaged  in  his  work  depends  upon  whether 
the  employer  has  been  negligent.  Averv 
V.  West  Lumber  Co.  146  N.  C.  592,  60  S.  E. 
646;  Barkley  v.  South  Atlantic  Waste  Co. 
147  N.  C.  685,  61  S.  E.  565."  Cotton  v. 
North  Carolina  R.  Co.  149  N.  C.  227,  62 
S.  E.  1093. 

If,  therefore,  the  master  is  culpably  neg- 
ligent, and  the  servant  receives  an  injury 
which  the  law  will  impute  to  that  negligence 
as  its  proximate  cause,  the  master  will  be 
held  liable  in  damages,  because  the  master's 
breach  of  duty  was  not  by  any  means  an 
ordinary  peril  of  the  service  within  the 
scope  of  the  contract,  but  an  extraordinary 
one,  for  which  the  master  is  liable,  unless 
the  servant's  own  negligence  contributed  to 
the  injury,  and  is  considered  to  be  its  prox- 
imate cause.  If  the  master,  by  his  own 
negligence,  has  brought  about  a  dangerous 
condition  with  which  the  servant  is  con- 
fronted, the  obviousness  of  the  danger,  and 
the  impression  the  situation  would  make 
upon  a  man  of  ordinary  prudence  and  dis- 
cretion with  respect  to  his  own  safety, 
would  determine  the  servant's  measure  of 
duty  to  himself  which  the  law  will  require 
of  him  under  the  circumstances,  always 
bearing  in  mind  that,  as  the  question  of 
negligence  is  composed  of  law  and  fact,  it 
is  difficult,  if  not  impossible,  to  extract 
from  the  authorities  a  rule  so  nicely  and 
comprehensively  expressed  as  to  fit  all 
cases.  There  is  no  such  touchstone  in  the 
law  by  which  we  can  try  and  test  the 
legal  quality  of  any  act  of  negligence;  but 
with  the  general  principle  in  hand,  each 
case  must  be  decided  upon  the  facts  pecul- 
iarly its  own.  Subject  to  the  act  of  18i97, 
chap.  66  (Revisal,  §  2646),  the  servant  as- 
sumes only  the  ordinary  and  incidental 
risks  of  the  service,  those  which  necessarily 
and  naturally,  in  the  course  of  things,  ac- 
company it,  and  which  exclude  the  idea  of 
any  negligence  of  the  master;  and  if  the 
master  negligently  injures  him,  he  must 
show  negligence  of  the  servant,  in  order  to 
defeat  a  recovery.  In  several  recent  cases 
this  question  has  been  considered  favorably 
to  the  views  herein  expressed.  Justice 
Allen  saicf  in  Norris  v.  Holt-Morgan  Mills, 
154  N.  C.  474,  70  S.  E.  912,  2  N.  O.  O.  A. 
708:  "The  charge  to  the  jury  was,  we 
think,  in  some  respects  more  favorable  to 
the  defendant  than  it  was  entitled  to,  and 
particularly  as  to  the  doctrine  of  assump- 
tion of  risk,  as  the  employee  never  assumes 
the  risk  of  any  injury  caused  by  the  failure 
of  the  employer  to  perform  a  duty  which  he 
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cannot  delegate;  and  the  duty  to  provide 
a  reasonably  safe  place  to  work  is  one  of 
them."  Hamilton  v.  Hines  Bros.  Lumber 
Co.  156  N.  C.  519,  72  S.  E.  588;  Pritchett 
V.  Southern  R.  Co.  167  N.  C.  88,  72  8.  E. 
828.  It  is  better  for  the  servant  that  his 
case  should  be  decided  upon  a  principle  of 
contributory  negligence,  as  it  casts  the  bur- 
den of  proof  upon  the  defendant  under  our 
law.    Pell's  Revisal,  §  483. 

The  defendant  contended  that  when  the 
plaintififs  request  for  more  help  was  refused, 
and  he  was  directed  to  go  on  with  the  work 
and  do  the  best  he  could  without  it,  he 
should  have  quit  the  service,  and  not  have 
exposed  himself  to  the  danger  which  re- 
sulted in  his  injury.  This  would  be  a  harsh 
rule  to  apply  in  such  a  case.  There  are 
many  reasons,  some  humane,  why  it  should 
not  prevail.  The  master  should  be  fair  and 
just  to  his  servant.  It  is  best  for  both  that 
he  should  be  so.  The  latter  is  entitled  to 
fair  treatment,  just  compensation,  proper 
facilities  for  doing  his  work,  and  reason- 
able care  and  protection  while  engaged  in  it. 
The  servant  is  not  required  to  retire  from 
the  service,  or  to  refuse  to  go  on  with  his 
work,  unless,  as  we  have  said,  the  danger  is 
obvious,  or  he  knows  and  appreciates  it.  He 
may  know  of  the  risk  without  fully  appre- 
ciating the  danger.  Whether  such  a  situa- 
tion was  presented  to  him  at  the  time  of  the 
injury  is  a  question  for  the  jury,  to  be  de- 
cided generally  upon  the  rule  of  the  prudent 
man.  We  cannot  do  better  than  to  repro- 
duce  here  the  carefully  expressed  views  by 
Justice  Hoke  in  Hamilton  v.  Hines  Bros. 
Lumber  Co.  166  N.  C.  at  page  523,  72  S.  £. 
589,  as  they  seem  to  be  specially  applicable 
to  the  facte  of  this  case:  ''On  the  conduct 
of  the  intestate,  while  we  have  held  that 
our  statute,  known  as  the  fellow  servant  law 
(Revisal,  §  2646),  applies  to  these  logging 
roads,  we  do  not  think  that  the  terms  of  the 
law,  giving  a  right  of  action  to  an  employee 
injured  by  reason  of  defective  'machinery, 
ways,  or  appliances,'  refer  to  conditions  as 
now  disclosed  in  the  testimony;  the  term 
'ways,'  we  think,  having  reference  rather  to 
roadways  and  objective  conditions  relevant 
to  the  inquiry,  and  which  it  is  the  duty  of 
the  employer  to  provide.  The  n^ligence,  if 
any,  imputable  to  defendant  on  the  testi- 
mony, is  by  reason  of  negligent  directions 
given  and  methods  established  by  the  em- 
ployer, subjective  in  their  nature,  and  to 
which  the  statute,  on  the  facts  presented, 
vpus  not  intended  to  apply.  It  is  well  under- 
stood, however,  that  an  employer  of  labor 
may  be  held  responsible  for  directions  given 
or  methods  established  of  the  kind  indicated, 
by  reason  of  which  an  employee  is  injured, 
as  in  Noble  v.  John  L.  Roper  Lumber  Co. 
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151  K.  C.  76,  134  Am.  St.  Rep.  974,  65  S.  £. 
622;  Shaw  v.  Highland  Park  Mfg.  Co.  14G 
N.  C.  235,  59  S.  E.  676;  Jones  v.  Ware- 
house Co.  138  N.  C.  546,  51  S.  E.  106;  and 
where  such  n^ligence  is  established,  it  is 
further  held  in  this  jurisdiction  that  the 
doctrine  of  assumption  of  risk,  in  its  tecli- 
nical  acceptation,  is  no  longer  a'pplicable 
(Norris  v.  Holt-Morgan  Mills,  164  N.  C.  475, 
70  S.  E.  912,  2  N.  C.  a  A.  708;  Tanner  v. 
Frank  Hitch  Lumber  Co.  140  N.  C.  475,  53 
S.  E.  287 ) ,  but  the  effect  of  working  on  in  the 
presence  of  conditions  which  are  known  and 
observed  must  be  considered  and  determined 
on  the  question  whether  the  attendant 
dangers  were  so  obvious  that  a  man  of  ordi- 
nary prudence,  and  acting  with  such  pru- 
dence, should  quit  the  employment  rather 
than  incur  them  (Bissell  v.  Greenleaf- John- 
son Lumber  Co.  152  N.  C.  123,  67  S.  E.  259) , 
and  on  the  issues  as  to  plaintiff's  conduct, 
the  fact  that  the  particular  service  was  ren- 
dered with  the  knowledge  and  approval  of 
the  employer  or  his  vice  principal,  or  under 
his  express  directions,  if  given,  also  the  em- 
ployee's reasonable  apprehensions  of  dis- 
charge in  case  of  disobedience,  etc.,  may  be 
circumstances  relevant  to  the  inquiry." 

It  is  as  much  the  duty  of  the  master  to 
exercise  care  in  providing  the  servant  with 
reasonably  safe  means  and  methods  of  work, 
such  as  proper  assistance  for  performing 
his  task,  as  it  is  to  furnish  him  a  safe 
place  and  proper  tools  and  appliances.  The 
one  is  just  as  much  a  primary,  absolute,  and 
nondelegable  duty  as  the  other.  When  he 
intrusts  the  control  of  his  hands  to  another, 
he  thereby  appoints  him  in  his  own  place, 
and  is  responsible  for  the  proper  exercise  of 
the  delegated  authority,  and  liable  for  any 
abuse  of  it  to  the  same  extent  as  if  he  had 
been  personally  present  and  acting  in  that 
behalf  himself.  This  principle  is  well  set- 
tled. Shaw  V.  Highland  Park  ^Ug,  Co. 
146  N.  C.  239,  59  S.  E.  676;  Tanner  v.  Frank 
Hitch  Lumber  Co.  140  N.  C.  475,  53  S.  E. 
287;  Mason  v.  Edison  Mach.  Works  (C.  C.) 
24  Blatchf.  93,  28  Fed.  228;  Northern  P.  R. 
Co.  V.  Herbert,  116  U.  S.  642,  29  L.  ed.  755, 
6  Sup.  Ct.  Rep.  590;  Shives  v.  Eno  Cotton 
Mills,  121  N.  C.  290,  66  S.  E.  141;  Pritchett 
V.  Southern  R.  Co.  supra;  Holton  v.  John  L. 
Roper  Lumber  Co.  152  N.  C.  68,  67  S.  E.  54. 

It  may  be  assumed  that  the  law  does  not 
impose  on  the  master  any  duty  to  take  more 
care  of  his  servant  than  the  latter  should 
take  of  hims^,  their  respective  obligations 
in  this  respect  being  equal  and  the  same, — 
that  is,  to  be  careful,  and  to  adjust  their 
conduct  to  the  standard  of  the  ordinarily 
prudent  man.  In  measuring  the  extent  of 
this  duty,  the  jury  will  always  consider  their 
situation  and  opportunities,  their  compara- 
tive ability  to  know  the  peril  of  the  service 
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and  to  realize  the  attendant  danger,  and  any 
other  circumstance  shedding  light  upon  the 
main  or  principal  question  of  negligence  and 
its  proximity  to  the  injury  inflicted. 

We  cannot  say,  as  matter  of  law,  upon  the 
evidence  in  this  case,  that  the  danger  of 
continuing  to  load  the  car  with  the  rails 
upon  the  slanting  skid,  without  additional 
help,  was  such  as  to  bar  a  recovery. 
Whether  it  was  so  great  and  obvious  that 
no  nutn  of  ordinary  prudence  would  have 
gone  on  with  the  work  in  its  presence  was 
properly  submitted  by  the  court  to  the  jury, 
under  what  we  hold  to  be  correct  instruc- 
tions. The  charge,  in  every  respect,  seems 
to  have  been  as  favorable  to  the  defendant 
as  the  law  permitted,  or  it  had  any  right  to 
expect.  The  judge  would  not  have  been 
warranted  in  practically  taking  the  ease 
from  the  jury  by  such  a  peremptory  charge 
upon  both  of  the  issues  upon  negligence,  as 
he  was  requested  to  give.  It  was  the  prov- 
ince of  the  jury  to  find  the  facts,  under  in- 
structions of  the  court  as  to  the  law.  Nor 
does  it  make  any  difference  that  the  work 
required  of  the  plaintiff  was  not  compli- 
cated, but  simple  in  its  nature.  He  was  en- 
titled, in  any  view  of  it,  to  a  reasonably  suffi- 
cient squad  of  hands  to  help  him  perform  it. 
In  this  connection,  we  may  well  consider 
the  case  of  Shaw  v.  Highland  Park  Mfg.  Co. 
146  N.  C.  235,  59  S.  £.  676,  the  facts  of 
which  are  very  similar  to  those  in  this  case. 
The  plaintiff,  Shaw,  was  told  to  remove  a 
bed  plate  and  plunger  from  one  part  of  the 
defendant's  mill  to  another,  and  reported  to 
the  superintendent  that  he  needed  a  large 
chain  block  for  the  purpose.  His  request 
was  refused,  and  he  was  directed  to  do  the 
work  with  his  two  small  chain  blocks.  He 
protested  that  they,  were  too  small,  and 
again  asked  for  a  larger  chain  block,  but 
was  told  to  go  ahead  and  use  the  small  ones 
anyway.  Shaw  also  applied  for  more  help; 
but  none  was  supplied.  With  reference  to 
these  facts,  this  court,  by  Justice  Brown, 
said:  ''The  evidence  shows  that  insufficient 
help  was  furnished  (one  man  and  three  in- 
experienced colored  boys),  and,  upon  plain- 
tiff's protesting  that  such  help  was  insuffi- 
cient. Constable  said  he  knew  the  three  boys 
were  not  'worth  a  damn,'  but  that  they  were 
all  he  had,  and  he  directed  plaintiff  to  go 
ahead,  and  promised  to  furnish  more  help, 
which  he  failed  to  do.  Upon  this  uncontra- 
dicted evidence,  his  Honor  would  have  been 
justified  in  charging  the  jury  that,  if  be- 
lieved to  be  true,  it  proved  that  the  de- 
fendant's superintendent  had  been  undeni- 
ably negligent  in  his  duty  to  plaintiff."  The 
onlv  difference  between  the  two  cases  is 
that  in  the  Shaw  Case  the  evidence  was  held 
to  be  uncontradicted;  while  in  this  case  it 
44  L.R.A.(X.S.) 


was  disputed,  and  the  court  left  it  to  the 
jury  to  find  the  facts,  and  they  found  that 
plaintiff's  version  was  the  true  one.  This 
assimilates  the  cases,  and  they  cannot  be  dis- 
tinguished upon  the  ground  that  in  Shaw's 
Case  one  of  the  appliances  was  defective  and 
unusable.  The  court  lays  no  particular 
stress  upon  that  fact.  Sufficient  help  was 
just  as  necessary  to  saf^^ard  the  servant 
as  flawless  implements.  The  two  cases,  in 
their  essential  and  controlling  facts,  are 
substantially  alike,  and  the  ?ame  rule  must 
govern  both. 

Defendant  submitted  many  prayers  for  in- 
structions. Some  of  them  assumed  facts  as 
established  which  were  disputed,  and  others 
called  upon  the  court  to  treat  the  question 
of  negligence  as  one  of  law.  Those  that 
were  proper  in  form,  and  applicable  to  the 
case,   were   substantially  given. 

The  hypothetical  question  pat  to  the  ex- 
pert, I>r.  Caton,  as  to  the  cause  of  the 
hernia,  while,  perhaps,  not  as  full  as  it 
might  have  been,  combined  substantially  all 
the  facts,  and  was  sufficiently  explicit  for 
him  to  give  an  intelligent  and  safe  opinion. 
The  evidence  would  justify  a  finding  of 
those  facts  by  the  jury,  lliis  is  sufficient. 
Summerlin  v.  Carolina  &  N.  W.  R.  Co.  133 
N.  C.  551,  45  S.  £.  898;  State  v.  Bowman, 
78  N.  C.  509;  State  v.  Cole,  94  N.  C.  968; 
State  V.  Wilcox,  132  N.  C.  1120,  44  S.  E. 
625. 

There  are  other  exceptions  which,  upon  a 
careful  reviewing  of  them,  we  do  not  think 
require  separate  discussion.  The  central 
and  controlling  question  relates  to  the  con- 
duct of  the  plaintiff  in  the  presence  of  a 
dangerous  situation  thrust  upon  him  by  de- 
fendant's negligence  in  ignoring  his  reason- 
able request  for  more  help  to  do  the  work 
of  lifting  the  heavy  rails,  which  was  made 
more  difficult  by  their  twisted  condition. 
Plaintiff  nevertheless  attempted  to  do  the 
work  by  the  command  of  the  defendant's 
superintendent  and  alter  ego,  Spradlin,  who 
was  in  authority  over  him,  with  power  to 
dischaiige  him  for  disobedience  of  the  order. 
The  jury  did  not  think  the  danger  was  so 
obvious  or  menacing  that  a  man  of  ordinary 
prudence  would  not  have  faced  it  in  the 
effort  to  comply  with  the  instruction  to  go 
ahead  and  do  the  best  he  could  with  the 
help  he  then  had.  He  was  injured  seriously 
in  his  endeavor  to  follow  Spradlin's  direc- 
tion; and,  the  jury  having  further  found 
that  it  was  a  negligent  order,  and  that 
plaintiff  was  without  fault,  the  defendant 
must  answer  to  him  in  damages  for  the 
consequent  injury. 

The  delay  in  bringing  the  suit  is,  by 
itself,  of  no  legal  significance.  It  was  a 
circumstance  for  the  jury  to  consider  upon 
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the  general  question,  and  was  explained  by 
the  fact  that  the  disease  produced  by  the 
injury  was  almost  imperceptibly  slow  in  its 
progress  and  development. 

If  the  remarks  of  plaintiff's  attorney,  in 
his  address  to  the  jury,  were  improper, 
though  we  are  not  ready  to  admit  it,  but 
rather  think  they  were  legitimate,  it  could 
not,  in  our  view  of  the  facts,  have  so  seri- 
ously affected  the  rights  of  appellant  as  to 
call  for  a  reversal.  There  must  be  preju- 
dice by  the  offending  counsel  of  one  party 
to  his  adversary's  rights,  to  induce  us  to 
reverse.  What  counsel  said  was  entirely 
too  mild  to  hurt,  even  if  it  had  been  not 
altogether  fair  in  forensic  debate,  when  some 
latitude  must  be  indulged  for  the  undue 
heat  of  argument  and  the  excited  zeal  of 
counsel,  and  sometimes  they  must  give  and 
take,  if  there  is  no  gross  abuse  of  privilege. 
State  y.  Underwood,  77  N.  C.  502;  State  v. 
Bryan,  89  N.  C.  531;  State  v.  Suggs,  89 
N.  C.  527 ;  Devries  v.  Phillips,  63  N.  C.  63 ; 
SUte  V.  Tyson,  133  N.  C.  692,  45  S.  E.  838; 
Gulf,  0.  &  S.  F.  R.  Oo.  V.  Witte,  68  Tex. 
295,  4  S.  W.  490. 

We  have  given  good  heed  to  the  able  and 
learned  brief  and  oral  argument  of  the  de- 
fendant's counsel,  Mr.  Moore,  but  after  all 
has  been  said  and  duly  considered  we  are 
unable  to  say  that  any  error  in  the  case  has 
been  diaoovered. 
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TOM  HEAD,  Appt, 
v. 

STATE   OF   OKLAHOMA. 
<—  Okla.  Grim.  Rep.  — ,  131  Pac  937.) 

Orlminal  law  —  speedy  trial  —  demand. 

1.  A  defendant  who  has  never  demanded 
or  been  refused  a  trial  is  not  entitled  to  be 
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discharged  upon  the  ground  that  he  was 
not  brought  to  trial  at  the  next  term  of 
the  court  at  which  the  indictment  or  in- 
formation was  presented,  unless  he  shows 
that  the  laches  was  on  the  part  of  the 
state  through  its  prosecuting  officers; 
otherwise  the  presumption  will  prevail  that 
the  delay  was  caused  bv  or  with  the  con- 
sent of  the  defendant  himself;  and  when 
a  defendant  is  on  bail,  he  must  demand 
a  trial  of  his  case,  or  resist  a  continuance 
of  the  case  from  term  to  term. 

Evidence  —  accomplice  —  sufficiency. 

2.  A  verdict  of  guilty  upon  the  uncor- 
roborated testimony  of  an  accomplice  is 
contrary  to  the  law  and  to  the  testimony, 
and  as  such  will  be  set  aside. 

(May  10,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  McClain  County  Court  convicting 
him  of  violating  the  prohibitory  liquor  law. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Osborn  &  Farris,  E.  E.  Glas- 
co,  and  Blanton  &  Andrews  for  appel- 
lant. 

Furman,  J.,  delivered  the  opinion  of 
the  court: 

First.  Appellant  was  prosecuted  by  in- 
dictment, which  was  returned  in  the  district 
court  of  McClain  county,  Oklahoma,  on  the 
29th  day  of  June,  1909,  and  on  said  date 
said  indictment  was,  by  proper  order  of 
said  district  court,  transferred  to  the  county 
court  of  McClain  county.  On  the  9th  day 
of  July,  1909,  the  indictment  was  received 
and  filed  in  the  county  court,  and  the  case 
was  set  for  trial  at  the  July  term  of  said 
county  court.  This,  with  a  number  of 
other  indictments  which  were  returned  by 
said  grand  jury  and  transferred  to  the 
county  court  of  McClain  county,  was  at- 
tacked by  demurrers,  in  which  it  was  al- 
leged that  the  grand  jury  which  returned 
the  indictments  was  not  properly  and  legal- 
ly drawn,  and  therefore  the  indictments 
were  invalid.    This  motion  in  one  of  these 


ilTofe.  —  Failure  to  demand  trial  as 
waiver  of  right  to  speedy  trial  in 
criminal  case. 

The  early  cases  upon  this  question  are 
presented  in  56  L.R.A.  538,  and  the  present 
note  is  supplementary  thereto. 

As  shown  in  the  earlier  note,  the  au- 
thorities support  the  rule  that  one  accused 
of  crime  will  not  be  entitled  to  a  dis- 
charge because  of  delay  in  prosecution, 
unless  it  appears  that  he  has  either  made 
a  demand  n>r  a  trial,  or  resisted  a  contin- 
uance of  the  case,  or  at  least  made  some 
other  effort  to  secure  a  speedy  trial.  To 
the  same  effect  are  Fox  v.  State,  102  Ark. 
393,  144  S.  W.  516;  State  v.  Tyre,  6  Penn. 
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(Del.)  343,  67  Atl.  199;  State  v.  Dewey, 
73  Kan.  735,  86  Pac.  796,  88  Pac.  881; 
Parker  v.  State,  7  Okla.  Crim.  Rep.  238,  122 
Pac.  116,  rehearing  denied  in  7  Okla.  Crim. 
Rep.  241,  124  Pac.  80;  Bowes  v.  State,  7 
Okla.  Crim.  Rep.  316,  126  Pac.  580;  Head 
V.  State:  State  v.  Lamphere,  20  S.  D.  98, 
104  N.  W.  1038;  Phillips  v.  United  States, 
201  Fed.  259.  This  rule  is  also  recognized 
in  Re  Edwards,  35  Kan.  99,  10  Pac.  539; 
People  V.  Holmes,  13  CaL  App.  212,  109 
Pac.   489. 

A  failure  to  demand  a  trial  or  object  to 
a  continuance  will  be  deemed  a  waiver  of 
the  right  to  demand  a  dismissal  of  the  case 
for  the  want  of  prosecution.    Ibid. 

In  Fox  V.  State,  102  Ark.  393,  144  S.  W. 
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cases  being  submitted  was  by  the  court  sus- 
tained. The  county  attorney  prosecuted  an 
appeal  from  this  decision  to  the  criminal 
court  of  appeals.  Thereupon  the  county 
judge  ordered  that  all  cases  pending  in  said 
county  court,  where  indictments  had  been 
returned  by  the  same  grand  jury,  and  in 
which  the  same  motion  .  had  been  Aled, 
should  be  continued  until  the  legality  of  the 
indictments  should  be  determined  by  the 
criminal  court  of  appeals.  Upon  appeal  the 
judgment  of  the  lower  court  was  reversed, 
and  the  indictments  were  held  to  be  valid. 
See  Wells  v.  State,  5  Okla.  Crim.  Rep.  22, 
113  Pac.  210.  Pending  said  appeal,  the 
case  now  before  the  court  remained  on  the 
docket  without  any  effort  on  the  part  of 
the  state  to  bring  the  appellant  to  trial 
until  the  11th  day  of  April,  1911.    On  said 


11th  day  of  April,  1911,  appellant  filed  a 
motion  to  dismiss  said  case,  upon  the 
ground  that  he  had  not  previously  been 
brought  to  trial,  and  said  cause  had  not 
been  continued  by  him,  and  that  the  delay 
in  the  trial  of  said  cause  had  not  been 
occasioned  by  his  application  or  fault,  and 
because  said  defendant  was  not  tried  at  the 
next  regular  term  of  the  coimty  court  of 
McClain  county  after  it  was  filed  therein^ 
and  had  not  been  brought  to  trial  at  any 
subsequent  term  of  said  court.  This  mo* 
tion  was  by  the  court  overruled,  to  which 
appellant  excepted. 

We  think  that  the  reasons  why  the  cause 
was  not  tried  sooner,  which  appear  in  the 
record,  are  good  and  sufficient.  We  also 
hold  that  where  a  defendant  who  is  on  bond 
has  never  demanded  or  been  refused  a  trial, 


516,  it  was  held  that  even  if  the  statute 
providing  for  the  discharge  of  one  accused 
of  crime  for  want  of  prosecution  is  man- 
datory, the  accused  would  not  be  entitled 
to  his  discharge  until  he  had  placed  himself 
on  record  in  the  attitude  of  demanding  a 
trial,  or  at  least  resisting  a  postponement. 
In  this  case  it  appeared  defendant  was  ad- 
mitted to  bail,  and  did  not  either  demand  a 
trial  or  resist  the  order  for  a  continuance. 

In  Bowes  v.  State,  7  Okla.  Crim.  Rep. 
316,  126  Pac.  680,  it  was  held  that,  in  the 
absence  of  a  proper  record  aflSrmatively 
showing  the  contrary,  the  presumption  is 
that  the  court  had  continued  the  case  for  , 
a  presumably  lawful  cause;  that  the  burden 
is  on  the  defendant,  in  support  of  his  mo- 
tion to  dismiss  the  case  for  want  of  prose- 
cution, to  show  that  the  laches  was  on  the 
part  of  the  state  through  its  prosecuting 
officers;  otherwise,  the  presumption  is  that 
the  delay  was  caused  by  or  with  the  con- 
sent of  the  defendant  himself.  To  the  same 
effect  is  People  v.  Douglass,  100  Cal.  1,  34 
Pac.  490,  wherein  the  court  said  that,  in 
the  absence  of  a  showing  as  to  what  took 
place  when  the  order  postponing  the  trial 
was  made,  the  appellate  court  will  pre- 
sume, in  support  of  the  action  of  the  trial 
court,  that  ttte  defendant  assented  to  the 
order. 

And  in  Phillips  v.  United  States,  supra, 
it  was  said  that  it  is  the  duty  of  the  ac- 
cused, if  he  wants  a  speedy  trial,  to  ask  for 
it;  that  the  court  will  presume  that  he 
would  have  been  granted  an  earlier  trial  if 
he  had  so  asked. 

It  has  been  held  that  an  accused  on  bail 
must  demand  a  trial,  or  resist  a  contin- 
uance of  the  case  from  term  to  term. 
Bowes  V.  State,  7  Okla.  Crim.  Rep.  316,  126 
Pac.  680;  Head  v.  State. 

But  in  Thornton  v.  State,  7  Ga.  App. 
762,  67  S.  E.  1055,  it  is  held  that  one  de- 
mand for  a  trial  is  sufficient,  under  a 
statute  providing  for  the  discharge  of  ac- 
cused if  he  is  not  tried  at  the  term  at 
which  he  makes  a  demand,  or  at  the  next 
succeeding  term. 

Under  such  a  statute,  a  demand  for  trial 
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is  exhausted  where  the  defendant  is  tried 
at  the  second  term  and  convicted;  and 
where  the  case  is  reinstated  upon  tiie  dock- 
et by  grant  of  defendant's  motion  for  a  new 
trial,  another  demand  is  necessary  before 
he  can  claim  the  benefits  arising  from  the 
right  to  demand  a  trial.  Clay  v.  State,  4 
6a.  App.  142,  60  S.  E.  1028. 

While  a  defendant  who  has  made  a  for- 
mal demand  and  had  it  spread  upon  the 
minutes  may  thereafter  waive  his  right  to 
insist  upon  it,  it  is  not  incumbent  upon 
him  to  take  active  steps  to  bring  the  case 
to  trial;  mere  silence  and  failure  to  bring 
the  fact  of  the  demand  to  the  attention  of 
the  court  will  not  amount  to  waiver.  Flagg 
V.  State,  11  Ga.  App.  37,  74  8.  E.  662; 
Thornton  v.  State,  supra. 

A  motion  by  the  accused  for  a  discharge, 
under  a  statute'  providing  for  the  dismissal 
of  the  prosecution  if  an  indictment  be  not 
found  or  information  filed  against  accused 
within  thirty  days,  is  too  late  where  it  is 
not  made  until  after  the  information  has 
been  filed,  notwithstanding  the  fact  that 
the  information  was  not  filed  within  the 
time  prescribed  by  statute,  since  the  object 
of  the  statute  is  to  insure  prompt  advise- 
ment of  the  charge  and  a  speedy  trial,  and 
if  the  accused  is  content  to  pass  the  de- 
lay until  after  the  information  is  filed, 
he  is  in  no  position  to  complain,  as  the  ob- 
ject of  the  law  is  attained.  State  v.  Loren- 
zy,  69  Wash.  308,,  109  Pac.  1064,  Ann.  Cas. 
1912  B,  153;  State  v.  Seright,  48  Wash. 
307,  93  Pac.  521. 

Under  a  statute  proyiding  that  accused 
"shall  be  entitled,  on  demand,  to  be  tried 
at  some  term  commencing  within  four 
months  after  he  has  been  admitted  to  bail, 
if  there  is  a  term  of  court  within  that  time 
at  which  he  may  be  tried;  if  not,  then  at 
the  first  term  after  the  expiration  of  said 
four  months,"  a  demand  may  be  made  after 
the  expiration  of  the  four  months,  and 
when  so  made,  the  accused  is  entitled  to  a 
trial  at  the  next  succeeding  term  of  eourt. 
Skakel  y.  People,  111  111.  App.  609. 
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he  is  not  entitled  to  a  discharge  upon  the 
grounds  set  forth  in  this  motion.  See 
Parker  y.  State,  7  Okla.  Crim.  Rep.  239,  122 
Pac.  1116,  124  Pac.  80;  Bowes  v.  State,  7 
Okla.  Crim.  Rep.  316,  126  Pac.  680.  In  the 
latter  case  Judge  Doyle,  speaking  for  the 
court,  said:  ''In  the  absence  of  a  proper 
record  affirmatively  showing  the  contrary, 
the  presumption  is  that  the  court  had  con- 
tinued the  case  for  a  presumably  lawful 
cause.  The  burden  was  on  the  defendant, 
in  support  of  his  motion  to  dismiss,  to  show 
that  the  laches  was  on  the  part  of  the  state 
through  its  prosecuting  officer;  otherwise 
the  presumption  is  that  the  delay  was 
caused  by  or  with  the  consent  of  the  defend- 
ant himself;  and  when  on  bail  he  must  de- 
mand a  trial,  or  resist  the  continuance  of 
the  case  from  term  to  term.  A  defendant 
who  has  never  demanded  or  been  refused 
trial  is  not  entitled  to  a  discharge  under  the 
constitutional  provision  (article  2,  §  20) 
and  the  statutory  provision  (§  6498,  Comp. 
Laws  1909)."  We  therefore  hold  that  the 
trial  court  did  not  err  in  refusing  to  sus- 
tain the  motion  to  dismiss. 

Second.  The  indictment  charges  that  on 
the  7th  day  of  June,  1909,  Tom  Head  and 
Jim  Head  did  sell  to  Marion  Grutchfield  3 
pints  of  whisky  in  McClain  county,  Okla- 
homa. It  was  for  this  sale  appellant  was 
convicted. 

Marion  Crutchfield  testified  that  on  the 
day  in  question  he  met  Jim  Head,  Arthur 
Webb,  Jim  Head's  little  boy,  and  Dave  Mit- 
chell riding  in  a  buggy,  and  that  he  pur- 
chased two  bottles  of  whisky  from  them; 
that  he  obtained  the  whisky  from  Arthur 
Webb. 

Arthur  Webb  testified  to  the  sale  made 
to  Crutchfield,  and  that  Jim  Head,  Jim 
Head's  little  son,  and  Dave  Mitchell  were 
present.  Arthur  Webb  also  testified  that 
he  was  engaged  by  Jim  Head  and  Tom  Head 
to  work  for  them  on  the  farm  and  also  to 
sell  whisky  for  them,  and  that  he  received 
a  commission  of  26  per  cent  for  all  money 
paid  him  for  whisky. 

A  number  of  material  statements  made 
by  Webb  were  proven  to  be  false.  It  was 
also  proven  that  he  stated  that  he  was  to 
receive  $25  a  head  from  the  sheriff  of  Gar- 
vin county  for  each  whisky  peddler  he 
turned  in.  It  was  proven  that  appellant 
was  constable  of  his  precinct  in  McGlain 
county  at  the  time  of  this  alleged  sale  of 
whisky. 

Appellant  was  a  witness  in  his  own  be- 
half, and  denied  in  ioto  the  testimony  of 
Arthur  Webb  as  to  his  having  any  connec- 
tion with  the  sale  of  the  whisky  to  Crutch- 
field.  There  was  no  evidence  connecting 
appellant  with  the  sale  of  the  whisky  to 
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Crutchfield,  except  that  of  Arthur  Webb. 
Webb  being  an  accomplice^  a  conviction 
could  not  be  sustained  upon  his  testimony, 
unless  there  was  other  evidence  tending  to 
connect  appellant  with  the  offense  com- 
mitted. See  Hendriz  v.  State,  8  Okla. 
Crim.  Rep.  530,  43  L.R.A.(N.S.)  546,  129 
Pac  78.  There  is  testimony  in  the  record 
that  at  another  and  different  time  Jim 
Head  did  sell'  whisky  to  another  person,  of 
which  appellant  had  knowledge.  If  ap- 
pellant had  been  tried  and  convicted  for 
complicity  in  this  sale  made  by  Jim  Head 
to  such  other  person,  an  entirely  different 
question  would  have  been  presented;  but 
as  there  is  no  evidence  in  this  record  that 
appellant  was  in  any  manner  connected 
with  the  sale  of  whisky  made  by  Arthur 
Webb  to  Crutchfield,  except  the  testimony 
of  the  accomplice,  Webb,  and  as  Webb  was 
not  corroborated  in  his  statement  that  he 
(Webb)  was  employed  by  appellant,  or  in 
any  manner  connected  with  him,  we  are  of 
the  opinion  that  the  verdict  is  not  sup- 
ported by  the  testimony,  and  ia  contrary 
to  the  law. 

The  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Armatron^y  P.  J.,  and  Doyle,  J.,  con- 
cur. 
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GRANT  B.  WILLIS,  Admr.,  etc.,  of  John 
C.  Allen,  Deceased,  Plff.  in  Err., 

V. 

MILTON  J.  BRAUCHER,  Guardian,   etc., 
of  Stewart  I.  Allen. 

(79  Ohio  St.  290,  87  N.  E.  185.) 

Trust  —  management   of    estate  —  in- 
vestments. 

I.  The  provision  of  a  will  by  which  the 
testator  gives  to  his  executor  and  trustee 
and  his  successors  in  the  trust,  whenever  in 
his  or  their  judgment  the  interests  of  the 
estate  shall  aemand,  power  to  sell,  at  pri- 
vate sale  or  otherwise,  all  or  any  part  of 

Headnotes  by  the  Coubt. 

' Note  ^^  Personal  liability  of  a  trustee 
for  losses  to  trust  estate  from  invest' 
ments, 

I.  Scope,  875. 

II.  General  rules. 

a.  Doctrine    of    absolute    liability, 

876. 

b.  Doctrine  that  liability  depends 

upon  the  care  exercised. 
1.  In  general,  877. 
fi.  Under  particular  provision 

in     instnunent     creating 

trust,  884. 
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his  personal  estate,  in  such  manner  and 
upon  such  terms  as  may  be  deemed  best, 
and  deliver  for  any  or  all  real  estate  sold 
deeds  acknowledged  by  him  or  them,  and 
reinvest  the  proceeds  arising  from  any  such 
sales  in  such  manner  as  he  or  they  may 
think  best;  to  dispose  of  any  property,  real 
or  personal,  so  acquired,  and  reinvest  the 
proceeds  in  the  same  manner, — ^serves  t6 
extend  the  scope  of  the  statute  ( §  6413,  Rev. 
Stat.  1908),  governing  investments  by  trus- 
tees, and  relieves  the  trustee  from  the  re- 
quirements of  said  section. 

Same  —  loss  —  personal  liability. 

2.  Where,  in  such  case,  the  funds  of  the 
estate  required  to  be  invested  in  order  to 
produce  income  are  invested  by  the  trustee 
in  the  stock  of  a  state  bank  at  current  mar- 


ket rates,  and  the  trustee,  in  making  such 
investment,  uses  discretion  and  care  in  as- 
certaining the  value  of  the  stock,  and,  with 
the  honest  belief,  exercised  in  the  utmost 
good  faith,  that  the  bank  is  sound  and  the 
stock  a  good  investment,  acting  in  that  be- 
half on  the  advice  of  business  men  of  sound 
judgment,  having  means  of  knowing  the 
market  value  of  the  stock,  including  the 
judge  of  the  probate  court,  and  upon  the 
counsel  of  a  reputable  attorney  who  advises 
that  the  terms  of  the  will  are  broad  enough 
to  authorize  the  trustee  to  make  such  in- 
vestment; and  a  loss  occurs  by  reason  of  a 
failure  of  the  bank, — ^the  trustee  cannot  be 
held  personally  liable  therefor. 

(January  26,  1909.) 


III.  Application    to   specific   investments. 

a.  In  general,  887. 

b.  Public  securities. 

1.  Government,  887. 

2.  Municipal,  888. 
8.  Confederate,  888. 

c  Real  estate  securities. 

1.  In  general,  893. 

2.  Investigation  required,  899. 

3.  Margin,  903. 

4.  Business    and    house   prop- 

erty. 

(a)  In  general,  906. 

(b)  Margin,   910. 

6.  Encumber^  property. 

(a)  In  general,  911. 

(b)  Margin,  915. 

(c)  Investigation,  016. 

(d)  Obtained    through 

fraud  of  mortgagor, 
916. 

6.  Leaseholds,  917. 

7.  Reversionary  interest,  918. 

8.  Undivided  share.  918. 

9.  Foreign  lands,  918. 

10.  Exoneration  under  English 
trustee  act,  919. 

d.  Security   of   personal   property, 

920. 

e.  Personal  security. 

1.  Rule   of   absolute   liability, 

921. 

2.  Rule    that   liability    is   de- 

pendent upon  care,  927. 

3.  Under  statutes,  928. 

f.  Purchase  of  real  estate,  929. 

g.  Investments  in  corporate  stock. 

1.  In  general. 

(a)  Absolute   liability, 

930. 

(b)  Liability       dependent 

upon  failure  to  ex- 
ercise care,  931. 

2.  Under  instrument  creating 

trust, 
(a)  Not    authorising    in- 
vestment, 933. 
](b)  Authorizing. 

(1)  In  general,  934. 

(2)  Failure  to  ex- 
ercise due  care, 
936. 
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3.  Order  of  court, 936. 

4.  Investigation,  937. 

6.  Stock  in  foreign  companies, 
937. 
•  h.  Corporate  bonds. 

1.  In  general,  938. 

2.  Under  instrument  creating 

trust,  939. 
IV.  Deposits  in  bank,  940. 
V.  Oraer  of  court. 

a.  In  general,  940. 

b.  Sufficiency  of  order,  941. 

c.  As  affected  by  statute,  941. 

d.  In  excess  of  jurisdiction,  94L 

e.  Departure  from  order,  942. 

f.  Efl'ect  of  failure  to  obtain. 

1.  Statute    not    expressly    re- 

quiring, 943. 

2.  Statute  requiring,  943. 

,  3.  Indefinite  statutes,  945. 

g.  Such  investments  as  court  would 

have  ordered,  946. 
r.  h.  Miscellaneous,  946. 

\VI.  Investments    in    trustee's    individual 

name,  947. 
VII.  Mingling  of  trust  funds,  950. 
VIII.  Retaining  and  changing  investments. 
N         a.  In  general,  951. 

b.  Under  provision   of   instrument 
.  creating  trust. 

1.  Authorizing  retention,  954. 

2.  Authorizing  sale,  956. 

3.  Directing  sale,  956. 

e.  Specific    gifto    of    investments, 
967. 

d.  Investments  received  from  pred- 

ecessor in  trust,  957. 

e.  Unauthorized  investments.  959. 

f.  Changing  investments,  960. 
IX.  Care  of  investments. 

a.  In  general,  962. 

b.  Real  estate  investments. 

1.  In  general,  964. 

2.  Enforcing  the  security. 

(a)  In  general,  966. 

(b)  Time  of  enforcement^ 

966. 

(c)  Conduct  in  and  about 

sale,  967. 

(d)  P  u  r  c  h  a  8  e  of  mort- 

gaged premises* 
968. 
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ERROR  to  the  Circuit  Court  for  Stark [ 
County  to  review  a  judgment  affirming ' 
a  judgment  of  the  Court  of  Common  Pleas, 
which  in  turn  reversed  a  judgment  of  the 
Probate  Court  overruling  an  exception  by 
Milton  J.  Braucher,  as  guardian  of  Stewart 
I.  Allen,  a  minor  heir,  to  an  item  in  a 
settlement  account  of  the  administrator  of 
John  C.  Allen,  deceased.    Reversed. 

Statement  by  Spear,  J.: 

The  controversy  below  had  its  origin  in 
the  probate  court  of  Stark,  and  was  there 
heard  and  disposed  of  upon  an  exception  by 
the  defendant  in  error,  Milton  J.  Braucher, 
as  guardian  of  Stewart  I.  Allen,  a  minor,  to 


the  fourth  settlement  account  of  Grant  B. 
Willis,  administrator  de  bonis  non  with  the 
will  annexed  of  John  C.  Allen,  deceased. 
The  exception  being  overruled,  the  guardian 
took  an  appeal  to  the  court  of  common  pleas, 
where  upon  hearing  the  exception  was  sus- 
tained, and  judgment  entered  in  favor  of  the 
guardian  and  against  the  administrator. 
From  this  judgment  error  was  prosecuted  by 
the  administrator  of  the  circuit  co^rt,  and, 
the  judgment  of  the  common  pleas  being  by 
that  court  affirmed,  the  administrator  brings 
error  to  this  court,  and  prays  reversal. 

Messrs.  W.  H.  Smith  and  Ake  A  Bay, 

for  plaintiff  in  error: 
Under  the  terms  of  the  will  the  trustee 
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/.  Scope. 

As  indicated  in  the  title,  this  note  is  con- 
Sned  to  a  discussion  of  the  liability  of  a 
trustee  for  losses  resulting  from  invest- 
ments of  the  trust  fund.  It  is  not  intended 
to  discuss  directly  the  various  forms  of  in- 
vestment that  may  be  made  by  a  trustee, 
save  as  the  liabili^  for  losses  is  determined 
by  the  form  of  the  investment. 

It  is  assumed  that  the  trustee  is  author- 
ized to  make  an  investment,  and  cases  in 
which  it  is  sought  to  hold  him  liable  for 
losses  on  the  theory  that  he  had  no  right  to 
make  any  investment  have,  in  general,  been 
44  L,R.A,(N.B.) 


excluded.  In  accordance  therewith,  invest- 
ments by  representatives  of  decedents'  es- 
tates who  occupy  that  relation  strictly  have 
been  excluded,  as  in  these  cases  the  liability 
rests,  not  upon  the  fact  that  a  wrong  in- 
vestment has  been  made,  but  upon  the  fact 
that  any  investment  has  been  made,  it  being 
the  business  of  sudi  officer  to  close  up  the 
estate,  and  not  to  continue  it.  As  to  tempo- 
rary deposits  in  banks  made  by  representa- 
tives of  decedents'  estates,  they  occupy  ap- 
proximately the  position  of  trustees,  and 
such  cases  will  be  found  in  the  companion 
note  to  Chancellor  v.  Chancellor,  45 
L.R.A.(N.S.)  1.  Likewise,  cases  in  which 
the  representative  has  acted  in  the  capac- 
ity of  a  trustee  as  to  investments  have 
been  included. 

The  line  of  distinction  between  losses  re- 
sulting from  investments  and  those  result- 
ing from  other  causes  is  in  some  instances 
indistinct,  and  in  the  attempt  to  include  all 
the  cases  passing  upon  losses  resulting  from 
investments  some  that  may  be  considered 
as  resulting  from  other  causes  have  been 
included;  but  as  to  such  cases  the  note  does 
not  purport  to  be  exhaustive. 

A  kindred  question  arises  in  the  settle- 
ment of  the  accounts  of  guardians  and  trus- 
tees, as  to  whether  or  not  a  certain  invest- 
ment shall  be  allowed  as  a  credit  to  the 
officer.  Unless  it  appears  that  the  invest- 
ment has  resulted  in  a  loss  to  the  trust  es- 
tate, such  cases  have  been  excluded. 

It  is  not  intended  to  discuss  the  liability 
of  trustees  for  negligence  in  obtaining  pos- 
session of  trust  property,  except  it  be  in  the 
care  of  an  investment  made  or  retained. 
Here  again,  however,  the  line  between  cases 
involving  merely  the  obtaining  of  posses- 
sion of  such  property,  and  those  that  in- 
volve the  care  of  investments  made  or  re- 
tained by  the  trustee,  is  indistinct,  and  some 
cases  belonging  to  the  former  class  have 
been  included. 

The  following  notes  on  kindred  subjects 
will  be  found  useful  in  connection  with  this 
subject. 

As  to  the  liability  of  a  guardian  for  mis- 
appropriation of  a  ward's  funds  by  attor- 
ney, see  note  to  Abrams  v.  United  States 
Fidelity  &  G.  Co.  5  L.R.A.(N.S.)   575. 

As  to  the  liability  for  default  of  coexecu- 
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was  not  restricted  to  those  securities  ap- 
proved by  statute. 

Scott  v.  Marion  Twp.  39  Ohio  St.  163; 
Watts  y.  Watts,  38  Ohio  St.  480;  Re  Allis, 
123  Wis.  224,  101  N.  W.  365;  Barker's  Es- 
tate, 159  Pa.  518,  28  Atl.  365,  368;  Davis's 
Appeal,  183  Mass.  499,  67  N.  E.  604;  Dick- 
enson's Appeal,  152  Mass.  184,  9  L.RJ^.  279, 
25  N.  E.  99;  Harvard  College  v.  Amory,  9 
Pick.  446;  Brown  v.  French,  125  Mass.  410, 
28  Am.  Rep.  254;  Hunt's  Appeal,  141  Mass. 
515,  6  N.  E.  554;  Hamilton  v.  Jacobs,  4 
Ohio  C.  C.  250,  2  Ohio  C.  D.  528;'  Re 
Reynolds,  3  Ohio  N.  P.  292,  2  Ohio  S.  &  C. 
P.  Dec.  11;  Luxon  v.  Wilgus,  7  Bush,  205; 
McCoy  V.  Horwitz,  62  Md.  183;  Re  Rayner, 
73  L.  J.  Ch.  N.  S.  Ill  [1904]  1  Ch.  176, 
52  Week.  Rep.  273,  89  L.  T.  N.  S.  681;   2 


Story,  §  1271;  Taft  v.  Smith,  186  Mass.  31, 
70  N.  B.  1031;  Mattocks  v.  Moalton,  84  Me. 
545,  24  AtL  1004. 

Investment  in  bank  stock,  where  discre- 
tionary power  is  given,  is  a  safe  investment, 
and  is,  as  a  rule,  the  exercising  of  a  sound 
judgment  and  reasonable  and  prudent  dis- 
cretion. 

Smyth  y.  Bums,  25  Miss.  423;  Durrett  v. 
Com.  90  Ey.  312,  14  S.  W.  189;  3  Redf. 
Wills,  p.  142. 

Messrs.  Sterling  St  Braucher,  for  de- 
fendant in  error: 

A  trustee  has  no  authority  to  invest  trust 
funds  in  any  mercantile  business  without 
any  security  jexcept  the  successful  manage- 
ment of  such  business,  or  to  invest  in  per- 
sonal securities,  unless  specifically  and  ex- 


tors,  see  note  to  Cheever  v.  Ellis,  11  L.R.A. 
(N.S.)'296. 

As  to  the  degree  of  care  required  of  a 
trustee  for  the  sale  of  real  property  and 
the  division  of  the  proceeds,  see  note  to 
Winder  v.  Nock,  3  L.R.A.(N.S.)  415. 

As  to  the  liability  incurred  in  carrying  on 
business  by  a  personal  representative,  t^ta- 
mentary  trustee,  or  guardian,  see  subdivi- 
sion 3  of  note  to  Swaine  v.  Hemphill,  40 
L.R.A.(N.S.)  201. 

As  to  the  validity  of  an  agreement  with 
a  surety  as  to  custody  or  control  of  trust 
funds,  see  notes  to  Fidelity  &  D.  Co.  v.  But- 
ler, 16  L.ILA.(N.S.)   994. 

As  to  liability  of  executors,  trustees,  etc., 
for  compound  interest,  see  note  to  Re  Rick- 
er,  29  L.ILA.  622. 

77.  Oeneral  rules. 

a.  Doctrine  of  absolute  UoMltty. 

There  are  certain  limits  j^rescribed  to  in- 
vestments which  a  trustee  is  authorized  to 
make.  Hiese  limits  vary  in  different  juris- 
dictions. Where  an  investment  has  been 
made  outside  the  limit  of  those  authorized, 
and  a  loss  results  thereon,  the  trustee  is 
liable  for  such  loss,  irrespective  of  the  de- 
gree of  care  which  he  may  have  used. 

In  treating  this  question  the  court  in 
Ackerman  v.  Emott,  4  Barb.  626,  states  that 
in  some  of  the  cases  "it  is  said  that  trus- 
tees are  not  personally  responsible  if  they 
exercise  the  power  confided  to  them,  in  good 
faith  and  with  reasonable  care  and  diligence. 
But  that  applies  to  cases  where  they  do 
not  go  beyond  the  limits  prescriDed  for  them 
by  express  rules.  .  .  .  But  if  they  go 
beyond  the  prescribed  limits,  neither  good 
faith  nor  care  nor  diligence  (if  they  can 
accohipany  such  departure)  will  protect 
them  where  there  is  an  actual  loss.  In  such 
cases  they  assume  the  risk,  and  must  be  re- 
sponsible accordingly." 

The  rule  that  a  trustee  is  answerable 
only  for  those  losses  which  are  occasioned 
by  such  acts  or  omissions  as  a  prudent  man 
would  not  do  or  omit  to  do  in  his  own  affairs 
relates  to  the  responsibility  of  trustees  while 
44  L.R.A.(N.S.) 


acting  within  the  limits  of  their  discretion. 
Nance  v.  Nance,  1  S.  C.  209. 

Speaking  particularly  of  guardians,  the 
court  in  Houston  v.  Deloach,  43  Ala.  364, 
94  Am.  Dec.  689,  says  that  these  trustees 
are  ordinarily  not  even  shielded  from  liabil- 
ity by  such  care  as  a  prudent  man  is  apt 
to  take  of  his  own  affairs,  if  they  violate 
the  regulations  circumscribing  their  con- 
duct. 

Thus,  a  loan  upon  personal  security  mere- 
ly has  been  held  to  render  the  trustee  liable 
for  a  loss  resulting  from  the  loan.  Moore 
V.  Hamilton,  4  Fla.  112;  Moore  v.  Felkel,  7 
Fla.  44;  Wadsworth  v.  Connell,  104  III. 
369 ;  King  v.  King,  3  Johns.  Ch.  552 ;  Sim- 
mons V.  Oliver,  74  Wis.  633,  43  N.  W.  561. 

So,  an  investment  in  the  stock  of  a  pri- 
vate corporation  has  been  held  unauthorized, 
and  thus  the  trustee  rendered  liable  for  a 
loss  resulting  from  such  investment.  Rog- 
ers V.  Dickey,  117  Ga.  819,  45  S.  E.  71; 
Ackerman  v.  Emott,  4  Barb.  626;  Hemp- 
hill's Appeal,  18  Pa.  303;  Hynes  v.  Reding- 
ton,  1  Jones  &  L.  689,  7  Ir.  Eq.  Rep.  409; 
Lloyd  &  Goold   (t.  Plunket)  33. 

So,  an  investment  in  corporate  stock,  un- 
der a  will  conferring  limited  power,  has  been 
held  improper  in  Nyce's  Estate,  5  Watts  & 
S.  254,  40  Am.  Dec.  498.  And  an  invest- 
ment in  corporate  stock  in  the  trustee's  own 
name  was  held  improper  in  Morris  v.  Wal- 
lace, 3  Pa.  St.  319,  45  Am.  Dec.  642. 

So,  an  investment  upon  the  security  of 
a  second  mortgage  of  real  estate  has  been 
held  to  render  the  trustee  liable  for  a  loss. 
Mattocks  V.  Moulton,  84  Me.  545,  24  Atl. 
1004.  Likewise,  an  investment  upon  the  se- 
curity of  second-mortgage  bonds  of  a  rail- 
road company.  Clark  v.  Anderson,  13  Bush, 
111.  And  upon  the  nonmortgage  bond  of  a 
railroad  company.  Allen  v.  Gaillard,  1  S. 
C.  279.  So,  upon  the  security  of  railroad 
bonds  of  a  company  that  has  not  been  in 
existence  ten  years,  as  required  by  stat- 
ute. Aydelott  v.  Breeding,  111  Ky.  847,  64 
S.  W.  916.  A  similar  holdiiu^  appears  in 
Robertson  v.  Robertson,  130  Ky.  293,  132 
Am.  St.  Rep.  368,  113  S.  W.  138,  with  ref- 
erence to  an  investment  upon  bank  stock  in 
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preesly  anthorized  to  do  bo,  as  general  dis- 
eretionai^  powers  are  not  sufficient. 

Curtis  V.  National  Bank,  39  Ohio  St.  679; 
Adams  v.  Nelson,  1  Ohio  S.  &  G.  P.  Dec 
216;  Luoht  v.  Behrens,  28  Ohio  St  231,  22 
Am.  Rep.  378;  Rockel,  Prob.  Pr.  §  515,  p. 
442,  §  518;  17  Am.  A,  Eng.  Enc.  Law,  pp.  450, 
466;  King  y.  Talbot,  40  N.  Y.  76;  Kimball 
▼.  Reding,  31  N.  H.  352,  64  Am.  Dec  333; 
Perry,  Tr.  §§  453-455,  460;  2  Underwood, 
Wills,  §  740,  p.  1145;  2  Rockel,  Prob.  Pr. 
§  1385;  Adair  y.  Brimmer,  74  N.  Y.  539, 
5  Mor.  Min.  Rep.  682;  4  Lawson,  Rights, 
Rem.  &  Pr.  §§  2026,  2029,  2030;  Nyce's 
Estate,  5  Watts  &  S.  254,  40  Am.  Dec.  498; 
2  Pom.  Eq.  Jur.  §  1074;  Tucker  v.  State,  72 
Ind.  242;  White  v.  Sherman,  168  111.  589, 
61  Am.  St.  Rep.  132,  48  N.  E.  128. 


Spear,  J.,  delivered  the  opinion  of  the 
court: 

The  matter  in  the  settlement  account  to 
which  the  exception  was  directed  was  a 
credit  in  the  sum  of  $1,360  of  the  funds  of 
the  estate  invested  by  the  administrator  in 
forty  shares  of  the  capital  stock  of  the 
Canton  State  Bank,  a  corporation  organ- 
ized under  the  banking  laws  of  Ohio  on  May 
10,  1900,  and  engaged  in  a  general  banking 
business  at  the  city  of  Canton,  Ohio.  Hie 
claim  of  the  exceptor  is  that  the  investment 
of  the  estate's  funds  was  without  authority 
of  law,  and  that  of  the  administrator  that 
the  authority  to  so  invest  is  given  in  the 
will  of  the  deceased.  Twenty  shares  of  this 
stock  were  purchased  April  8,  1904,  and 
twenty  shares  October  7,  1904.    The  bank 


a  bank  which  had  not  been  in  operation  ten 
yeais. 

So,  an  investment  upon  the  security  of 
leaEehold  property  has  been  held  to  render 
the  trustee  liable  for  a  loss.  Butler  v.  Jar- 
vis,  51  Hun,  248,  4  N.  Y.  Supp.  137;  Fyler 
V.  Fyler,  3  Beav.  550,  5  Jur.  187. 

So,  with  reference  to  an  investment  on 
the  security  of  judgment  liens.  Rochfort  v. 
Seaton  [1896]  1  I.  R.  18. 

So,  where  the  trustee  has  invested  in  se- 
curities not  authorized  by  the  will,  he  is  ab- 
solutely liable  for  a  loss  resulting  there- 
from. Womack  v.  Austin,  1  S.  C.  421 ;  San- 
ders V.  Rogers,  1  S.  C.  452;  Brewster  v. 
Demarest,  48  N.  J.  Eq.  559,  23  Atl.  271. 

In  some  jurisdictions  an  order  of  court  is 
necessary  to  authorize  an  investment  or  a 
change  of  investment.  Where  such  is  Che 
rule,  an  investment  without  an  order  of 
court  renders  the  trustee  personally  liable 
in  case  a  loss  arises  therefrom.  Mclntyre 
V.  People,  103  111.  142;  Wadsworth  v.  Con- 
nell,  104  111.  369;  Hughes  v.  People,  111  111. 
457 ;  Harward  v.  Robinson,  14  111.  App.  560 ; 
Zimmerman  v.  Fraley,  70  Md.  561,  17  AtL 
560;  Coffin  V.  Bramlitt,  42  Miss.  194,  97 
Am.  Dec.  449;  Garesche  v.  Priest,  78  Mo. 
126;  Quick  v.  Fisher,  9  N.  J.  Eq.  802. 

Or  if  an  investment  is  made  contrary  to 
an  order  of  court,  the  trustee  is  personally 
liable  for  a  loss  arising  therefrom.  Butler 
V.  Jarvis,  51  Hun,  248,  4  N.  Y.  Supp.  137; 
Snelling  v.  McCreary,  14  Rich.  Eq.  291; 
Wynne  v.  Warren,  2  Heisk.  118;  Fulton  v. 
Davidson,  3  Heisk.  614. 

There  are  certain  forms,  also,  with  which 
the  trustee  must  comply  in  making  the  in- 
vestment, and  for  failure  to  do  so  he  is 
rendered  personally  liable  for  a  loss  aris- 
ing. Thus,  the  trustee  who  deposits  funds 
in  a  bank  in  his  own  name  is  nersonally  li- 
able for  a  loss  arising  from  the  failure  of 
the  bank.  Re  Arguello,  97  Cal.  196,  31  Pac 
937;  Naltner  v.  Dolan,  108  Ind.  600,  58  Am. 
Rep.  61,  8  N.  E.  289;  Norris  v.  Hero,  22  La. 
Ann.  605;  Baskin  v.  Baskin,  4  Lans.  90; 
Re  Stafford,  11  Barb.  353;  Com.  ▼.  McAlis- 
ter,  28  Pa.  480,  s.  c.  on  second  appeal  30 
Pa.  636;  Mason  v.  Whitthorne,  2  Ooldw. 
242 ;  WiUiams  v.  Williams,  55  Wis.  300,  42 
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Am.  Rep.  708,  12  N.  W.  465,  13  N.  W.  274; 
Booth  V.  Wilkinson,  78  Wis.  652,  23  Am.  St. 
Rep,  443,  47  N.  W.  1128. 

So,  an  investment  in  the  name  of  the 
trustee  is  held  to  render  the  trustee  per- 
sonally liable  for  a  loss  arising  therefrom. 
Re  Bane,  120  Cal.  533,  65  Am.  St.  Rep.  197, 
52  Pac  852;  Gilbert  v.  Welsch,  75  Ind.  557; 
Coffin  V.  Bramlitt,  42  Miss.  194,  97  Am. 
Dec.  449;  Morris  v.  Wallace,  3  Pa.  St.  319, 
45  Am.  Dec.  652;  Jameson  v.  Shelby,  2 
Humph.  198;  Draper  v.  Jomer,  9  Humph. 
612,  49  Am.  Dec.  719. 

So,  a  trustee  who  deposits  funds  in  a 
bank,  under  a  joint  control  agreement  with 
his  surety,  is  personally  liable  for  a  loss  re- 
sulting therefrom,  irrespective  of  the  care 
which  he  may  have  used.  Re  Wood,  159 
Cal.  466,  36  L.R.A.(N.S.)  252,  114  Pac  992; 
White  V.  Baugh,.  3  Clark  &  F.  44,  9  Bligh, 
N.  R.  81. 

When,  by  the  terms  of  the  instrument 
creating  the  trust,  a  trustee  is  not  required 
to  invest  the  trust  funds,  nor  to  obtain  or 
pay  any  interest  upon  them,  but  is  bound 
to  pay  over  the  principal  to  the  cestui  que 
trust  in  any  event  when  the  trust  termi- 
nates, if  he  lends  the  trust  funds  he  does  so 
at  his  own  risk  and  for  his  own  profit,  and 
is  responsible  in  case  it  is  lost,  irrespective 
of  the  care,  prudence,  and  diligence,  or  good 
faith  upon  his  part.  Walker  v.  Walker,  42 
Qa.  135. 

The  above  list  of  cases  is  not  intended  to 
be  exhaustive  of  the  principles  they  illus- 
trate, but  for  a  full  discussion  of  the  cases 
on  these  points  the  reader  is  referred  to 
subdivision  HI.  hereof,  where  these  various 
grounds  of  liability  are  discussed  in  detail. 

h.  DootHne  that  liability  depends  upon 
the  care  exercised. 

1.  In  generaX. 

It  does  not  follow  that  the  trustee  who 
confines  himself  to  authorized  investments 
made  in  good  faith  and  in  the  proper  form 
is  thereby  relieved  of  liability  for  losses 
arising  therefrom.  It  is  still  necessary  that 
within  the  above  limits  the  trustee  exercise 
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failed  May  24,  1905,  and  the  stock  then  be- 
came and  has  remained  entirely  worthless. 
The  par  value  of  the  stock  was  $50  per  share, 
of  which  60  per  cent  had  been  paid  in.  The 
purchase  was  at  $34  per  share,  and  stock 
of  the  bank  was  selling,  at  the  time  of  the 
purchase,  in  tne  market  at  Canton  at  $34 
and  $35  per  share.  Dividends  had  been  and 
were  then  being  paid  on  the  stock.  The 
purchases  were  made  without  consultation 
with  any  of  the  beneficiaries  of  the  estate,  or 
anyone  acting  in  their  interest,  without 
their  knowledge  or  consent,  and  without  any 
order  of  court,  although  the  administrator 
did  mention  to  the  judge  of  the  probate 
court  that  he  thought  of  purchasing  some  of 
the  stock  for  the  estate,  and  the  judge  re- 
sponded that  it  ought  to  be  a  good  invest- 


ment, and  he  had  some  of  the  stock  himself. 
Prior  to  the  purchase  the  administrator 
made  inquiries  of  a  number  of  reputable 
business  men  of  good  judgment  on  the  ques- 
tion of  investments,  and  they  advised  that 
the  stock  was  both  safe  and  an  excellent  in- 
vestment, and  reputable  citizens  of  good 
judgment,  at  the  dates  of  purchase  above 
stated,  purchased  shares  of  the  stock  at  the 
figures  stated,  as  late  as  April  21,  1905.  The 
administrator,  also,  before  the  purchase  ad- 
vised with  a  lawyer  of  the  Canton  bar  of 
high  standing,  one  who  had  means  of  know- 
ing the  character  and  market  value  of  the 
bank's  stock  and  well  qualified  to  give  a 
legal  opinion  in  the  matter,  with  reference 
to  the  investment,  asking  him  particularly 
about  the  terms  of  the  will,  as  to  whether 


the  proper  d^ree  of  care  in  making  the  in- 
vestment. The  trustee  who  has  exercised 
the  proper  degree  of  care  in  making  the  in- 
vestment within  the  prescribed  limits  and  in 
the  proper  form  is  not  liable  for  losses  aris- 
in^r  therefrom;  while  one  who  has  thus 
failed  in  either  of  these  regards  is  liable  for 
a  loss.  There  have  been  various  statements 
by  the  courts  as  to  what  is  the  proper  de- 
gree of  care  which  will  excuse  the  trustee 
from  liability  for  losses  arising  on  invest- 
ments made  by  him. 

The  rule  has  been  frequently  stated  that 
a  trustee  who  has  invested  the  trust  funds, 
exercising  the  same  degree  of  diligence  that 
a  man  of  ordinary  prudence  would  exercise 
in  the  management  of  his  own  affairs  or  his 
own  property  under  like  circumstances,  is 
not  personally  liable  for  a  loss  resulting 
from  an  investment.  Dean  v.  Rathbone,  15 
Ala.  328;  Foscue  v.  Lyon,  55  Ala.  440; 
Brewer  v.  Ernest,  81  Ala.  435,  2  So.  84; 
Stewart  v.  McMurray,  82  Ala.  269,  3  So. 
47;  Re  Wood,  159  Cal.  466,  36  L.R.A.(N.S.) 
252,  114  Pac.  992;  Brown  v.  Wright,  39  Ga. 
96;  Slauter  v.  Favorite,  107  Ind.  291,  57  Am. 
Rep.  106,  4  N.  E.  880;  Line  v.  Lawder,  122 
Ind.  648,  23  N.  E.  758;  Durrett  v.  Com.  90 
Ky.  312,  14  S.  W.  189;  Merriwether  v. 
Merriwether,  3  Ky.  L.  Rep.  326;  Gilbert  v. 
Kolb,  86  Md.  627,  37  Atl.  423,  2  Am.  Neg. 
Rep.  368;  Re  Grammel,  120  Mich.  487,  79 
N.  W.  706;  Michigan  Home  Missionary  Soc. 
V.  Corning,  164  Mich.  395,  129  N.  W.  686; 
Wilson  V.  Staats,  33  N.  J.  Eq.  524;  Monroe 
V.  Osborne,  43  N.  J.  Eq.  248,  10  Atl.  267; 
King  V.  Talbot,  40  N.  Y.  76;  Hun  v.  Cary, 
82  N.  Y.  65,  37  Am.  Rep.  546;  Mills  v. 
Hoffman,  26  Hun,  594;  Re  Stark,  39  N.  Y. 
S.  R.  393,  15  N.  Y.  Supp.  729 ;  Re  Blauvelt, 
2  Connoly,  458,  20  N.  Y.  Supp.  119;  Atlan- 
tic Trust  Co.  V.  Powell,  23  Misc.  289,  50  N. 
Y.  Supp.  866;  Re  Butler,  1  Connoly,  58,  9 
X.  Y.  Supp.  641;  State  ex  rel.  Cummings  v. 
Mebane,  63  N.  C.  315;  Shipp  v.  Hettrick,  63 
N.  C,  329;  Green  v.  Rountree,  88  N.  C.  164; 
State  ex  rel.  Alston  v.  Massenburg,  125  N. 
C.  582,  34  S.  E.  633;  Miller  v.  Proctor,  20 
Ohio  St.  442;  Re  Spencer,  2  Ohio  Dec.  Re- 
print 610:  Roach's  Estate,  50  Or.  179,  92 
Pac.  118;  Barton's  Estate,  1  Pars.  Sel.  Eq. 
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Cas.  24;  Fahnestock's  Appeal,  104  Pa.  46; 
Pleasant's  Appeal,  77  Pa.  356;  Bartol's  Es- 
tate, 182  Pa.  407,  38  Atl.  527;  Carpenter  v. 
Carpenter,  12  R.  I.  544,  34  Am.  Rep.  716; 
Boggs  V.  Adger,  4  Rich.  Eq.  408;  McPher- 
son  V.  Lynah,  14  Rich.  Eq.  121 ;  Snelling  v. 
McCreary,  14  Rich.  Eq.  291;  Pope  v.  Mat- 
thews, 18  S.  C.  444;  State  use  of  Lycll  v. 
Hammond,  2  Lea,  378;  Finlay  v.  Merriman, 
39  Tex.  56;  Scoville  v.  Brock,  79  Vt  449, 
118  Am.  St.  Rep.  975,  65  Atl.  577,  same  case 
on  second  appeal  81  Vt.  405,  70  Atl.  1014; 
Davis  V.  Harman,  21  Gratt.  194;  Douglass 
V.  Stephenson,  75  Va.  747;  Lamar  ▼.  Micou, 
112  U.  S.  452,  28  L.  ed.  751,  5  Sup.  Ct.  Rep. 
221;  Learoyd  v.  Whiteley,  L.  R.  12  App. 
Cas.  727,  57  L.  J.  Ch.  N.  S.  390,  58  L.  T.  N. 
S.  93,  36  Week.  Rep.  721,  25  Eng.  Rul.  Cas. 
326;  Re  Salmon,  L.  R.  42  Ch.  Div.  351,  62 
L.  T.  N..  S.  270,  38  Week.  Rep.  150;  Rae  v. 
Meek,  L.  R.  14  App.  Cas.  558;  CoUinson  v. 
Lister,  20  Beav.  356;  Re  Somd^set,  63  L.  J. 
Ch.  N.  S.  41  [1894]  1  Ch.  231,  7  Reports, 
34,  69  L.  T.  N.  S.  744,  42  Week.  Rep.  146; 
Smethurst  v.  Hastings,  L.  R.  30  Ch.  Div. 
490,  62  L.  T.  N.  S.  667,  33  Week.  Rep.  496, 
65  L.  J.  Ch.  N.  S.  173;  Walcott  v.  Lyons, 
54  L.  T.  N.  S.  786,  50  J.  P.  772;  Oxley  v. 
Scarth,  51  L.  T.  N.  S.  692;  Re  Chapman 
[1896]  2  Ch.  763,  65  L.  J.  Ch.  N.  S.  892,  75 
L.  T.  N.  S.  196,  45  Week.  Rep.  67. 

"A  trustee  in  possession  of  the  trust  prop- 
erty is  only  bound  to  ordinary  diligence  in 
its  preservation  and  protection."  Campbell 
V.  Miller,  38  Ga.  304,  95  Am.  Dec.  389. 

A  trustee  is  held  to  "the  skill  and  pru- 
dence of  prudent  men  in  the  same  situa- 
tion."   Moses  V.  Moses,  50  Ga.  9. 

A  trustee  who  acts  in  good  faith  and  with 
sound  discretion  in  the  investment  of  trust 
funds  is  not  liable  for  losses  resulting  from 
the  investment.  Clark  v.  Garfield,  8  Allen, 
427 ;  Taft  v.  Smith,  186  Mass.  31,  70  N.  E. 
1031. 

The  court  in  Re  Choate,  165  Mich.  420, 
131  N.  W.  169,  citing  from  Loomis  v.  Arm- 
strong, 63  Mich.  362,  29  N.  W.  870,  sUtes 
that  it  is  the  care,  prudence,  and  judgment 
which  the  man  of  fair  average  capacity  and 
ability  brings  to  bear  in  the  transaction  of 
his  own  business  that  furnishes  the  stand- 
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they  would  cover  such  an  investment,  and  he 
advised  that  the  terms  were  sufficiently 
broad  to  cover  that  investment.  The  ad- 
ministrator also  himself  examined  the 
statements  of  the  bank  sworn  to  by  the 
cashier  on  April  4,  1904,  and  statement  of  a 
date  previous  thereto,  which  statement 
showed  the  bank  as  having  a  surplus  and 
undisposed-of  profits  amounting  to  between 
$25,000  and  $30,000,  and  the  bank  in  good 
financial  condition.  At  the  time  of  the  pur- 
chase the  administrator  was  a  stockholder 
in  his  own  right  of  sixty  shares  of  the  stock, 
and  remains  such  owner.  It  seems  unneces- 
sary to  go  further  into  the  circumstances, 
because  the  record  shows  an  admission  by 
cotmsel  for  the  guardian  that  in  the  pur- 
chase  the  administrator  acted  with   good 


faith  and  with  prudence,  diligence,  and  good 
judgment,  aside  from  the  claim  that  he  ex- 
ceeded his  legal  authority  in  making  that 
kind  of  an  investment. 

Whether  or  not  the  administrator  did  ex- 
ceed his  legal  authority  depends  upon  a 
proper  construction  of  the  will  in  connection 
with  the  statute  on  the  subject.  The  portion 
of  that  instrument  called  in  question  is  as 
follows :  "I  do  hereby  nominate  and  appoint 
my  wife,  Mary  £.  Allen,  executrix  of  this,  my 
last  will  and  testament,  hereby  authorizing 
and  empowering  her  to  compromise,  adjust, 
release,  and  discharge,  in  such  manner  as  she 
may  deem  proper,  the  debts  and  claims  due 
to  and  from  me.  I  do  devise  and  bequeath  to 
my  said  executrix  and  trustee  and  to  her 
successors  in  trust,  the  title  to  all  the  prop- 


ard  by  which  the  administrator,  in  the  per- 
formance of  his  trust  duty,  must  be  gov- 
erned. 

A  guardian  who  has  acted  in  good  faith 
and  with  ordinary  care  and  prudence,  fully 
believing  that  the  security  accepted  by  him 
is  ample  and  sufficient  to  secure  the  loan,  is 
not  liable  for  a  loss  occasioned  by  such  loan. 
State  use  of  Garesche  v.  Slevin,  93  Mo.  253, 
3  Am.  St.  Rep.  526,  6  S.  W.  68. 

A  trustee  is  held  "only  for  an  observance 
of  fidelity,  and  such  diligence,  care,  and 
prudence  as  men  of  average  intelligence  ob- 
serve in  managing  their  own  affairs." 
Stevens  v.  Meserve,  73  N.  H.  293,  111  Am. 
St.  Rep.  612,  61  Atl.  420. 

In  the  absence  of  a  statute,  "rules  of 
court,  or  provisions  in  a  deed  or  will,  a 
trustee  is  not  boimd  to  extraordinary  care; 
nor  is  he  an  insurer  against  loss  under  all 
circumstances;  but  if  he  is  careful,  faithful, 
and  discreet,  the  duty  imposed  on  him  by 
law  will  be  discharged."  Monroe  v.  Os- 
borne, 43  N.  J.  Eg.  248,  10  Atl.  267. 

An  executor  woo  acts  honestly  and  in 
good  faith  and  with  reasonable  prudence 
and  discretion  should  not  be  held  liable  for 
unfortunate  results  which  he  could  not  be 
expected  to  foresee,  and  was  powerless  to 
prevent.    Ormiston  v.  Olcott,  84  N.  Y.  339. 

In  the  care  of  investments  a  trustee  must 
exercise  a  "reasonable  degree  of  diligence." 
Re  Menzie,  54  Misc.  188,  105  N.  Y.  Supp. 
925. 

A  trustee  must  "use  ordinary  care,"  in 
making  an  investment  upon  real  estate  se- 
curity, to  ascertain  the  sufficiency  of  the 
security  and  the  validity  of  the  title.  Bo- 
gart  V.  Van  Velsor,  4  Edw.  Ch.  718. 

All  that  is  required  of  executors  in  re- 
gard to  investments  is  that  they  shall  act 
m  good  faith  and  use  ordinary  care.  Nel- 
son V.  Hall,  58  N.  C.  (6  Jones,  Ea.)  32. 

The  courts  require  of  trustees  "the  high- 
est degree  of  good  faith  and  ordinary  dili- 
gence; for  any  damages  which  result  from 
their  culpable  negligence  they  are  liable." 
State  ex  rel.  Whitford  v.  Foy,  65  N.  C.  265. 

A  trustee  must  act  "in  good  faith  and 
with  reasonable  care."     Syme  v.  Badger,  92 
N.  C.  706. 
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"A  reasonable  degree  of  vigilance  exer- 
cised in  good  faith  is  all  that  is  required  of 
a  guardian."  Worrell's  Estate,  14  Phila. 
311. 

In  speaking  of  the  liability  of  a  trustee, 
in  Gouldey's  Estate,  201  Pa.  491,  51  AtL 
315,  it  is  stated  that  the  trustee  "cannot  be 
charged  with  failing  to  do  what  a  prudent 
man  ought  to  have  done  under  the  circum- 
stances, and  no  higher  degree  of  prudence 
was  required  of  him." 

It  is  frequently  stated  by  the  courts  of 
Pennsylvania  that  all  that  is  required  of 
trustees  in  the  management  of  the  trust  es- 
tate is  common  skill,  common  prudence,  and 
common  caution.  Neff's  Appeal,  57  Pa.  91; 
Chambersburg  Sav.  Fund  Asso.'s  Appeal,  76 
Pa.  203;  Cridland's  Estate,  132  Pa.  479,  19 
Atl.  362;  Redfield's  Estate,  31  Pa.  Co.  Ct. 
621;  Huey's  Estate,  1  Chester,  Co.  Rep.  170. 

AU^  that  is  required  of  a  fiduciary  acting 
within  the  scope  of  his  powers  in  good  faith 
is  the  exercise  of  ordinary  prudence  in  con- 
nection with  the  circumstances  under  which 
its  exercise  is  demanded.  Douglass  v.  Ste- 
phenson, 75  Va.  747. 

In  Sanders  v.  Rogers,  1  S.  C.  452,  the 
court  states  that  where  a  trustee  whose 
judgment  is  unrestrained  and  unfettered  re- 
sorts to  an  investment  within  the  class  not 
disfavored  by  the  courts,  and  acts  with  pru- 
dence and  honesty,  he  will  not  be  held  re- 
sponsible for  a  loss  resulting  from  circum- 
stances which  he  could  not  control. 

In  Carter  v.  RoUand,  11  Humph.  333, 
where  a  trustee  was  invested  with  the  legal 
title,  and  the  beneficiaries  were  entitled  to 
the  possession  of  the  property  belonging  to 
the  trust,  the  court  states  that  the  trustee 
is  bound  only  to  good  faith  and  reasonable 
diligence,  and  liable  only  for  gross  negli- 
gence. 

The  court  in  Re  Wisner,  145  Iowa,  151, 
123  N.  W.  978,  says,  with  reference  to  a 
purchase  of  land  by  a  guardian  under  an  or- 
der of  court,  that  a  guardian  is  bound  to 
act  honestly  and  faithfully  and  to  exercise 
the  care  and  discretion  that  men  of  ordinary 
prudence  and  intelligence  exercise  in  their 
own  affairs,  and  when  he  has  done  this  he 
has  met  the  requirements  of  the  law,  and  is 
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erty  hereinbefore  described.  I  do  also  au- 
thorize and  empower  my  said  executrix  and 
trustee  and  her  successors  in  trust,  when- 
ever in  her  or  their  judgment  the  interests 
of  my  estate  shall  demand,  to  sell,  at  pri- 
vate sale  or  otherwise,  all  or  any  part  of  my 
personal  estate,  in  such  manner  and  upon 
such  terms  as  may  be  deemed  best,  and  de- 
liver for  any  or  all  real  estate  sold  deeds  ac- 
knowledged by  her  or  them,  and  reinvest 
the  proceeds  arising  from  any  such  sales  in 
such  manner  as  she  or  they  may  think  best, 
to  dispose  of  any  property,  real  or  personal, 
so  acquired,  and  reinvest  the  proceeds  in  the 
same  manner."  The  particular  provision 
which  is  the  subject  of  special  dispute  is  the 
last  clause,  viz,:  "And  reinvest  the  pro* 
ceeds  arising  from  any  such  sales  in  such 


manner,  as  she  or  they  may  think  best,  to 
dispose  of  any  property,  real  or  personal,  so 
acquired,  and  reinvest  the  proceeds  in  the 
same  manner."  It  is  contended  in  support 
of  the  judgment  of  the  circuit  court:  That 
the  administrator  had  no  legal  authority  to 
invest  the  fund  in  bank  stock,  because  it  is 
the  duty  of  the  trustee  to  invest  in  accord- 
ance with  the  provisions  of  the  statute, 
where  the  instrument  creating  the  trust  does 
not  otherwise  specify  or  direct;  that  this 
will  does  not  otherwise  specify  or  direct, 
and  therefore  the  administrator  was  bound 
to  follow  the  statute,  which  does  not  permit, 
but  in  effect  forbids,  the  investment  of  trust 
funds,  as  in  the  present  case,  in  bank  stock ; 
that  good  faith,  diligence,  and  advice  of 
counsel  give  no  protection  to  the  trustee. 


not  to  be  held  responsible  for  mere  error  in 
judgment.  The  court  in  this  case  is  of  the 
opinion  that  the  weight  of  evidence  showed 
that  the  land  in  question  was  worth  what 
was  paid  for  it,  but  ends  up  the  opinion  by 
saying  that  the  guardian  may  have  paid 
more  than  he  should  have  paid,  but  at  any 
rate  he  acted  in  good  faith  and  exercised 
the  care  that  the  law  reouired  of  him. 

The  court  in  Re  Godfrey,  L.  R.  23  Ch. 
Div.  483,  lays  down  the  rule  as  follows :  "No 
doubt  it  is  the  duty  of  a  trustee  in  admin- 
istering the  trusts  of  a  will  to  deal  with 
property  intrusted  to  his  care  exactly  as 
any  prudent  man  would  deal  with  his  own 
property.  But  the  words  in  which  the  rule 
18  expressed  must  not  be  strained  beyond 
their  meaning.  Prudent  business  men  in 
their  dealings  incur  risks.  That  may  and 
must  happen  in  almost  all  human  affairs. 
So  that  not  intending,  so  far  as  I  am  con- 
cerned, to  relax  the  strict  meaning  of  the 
rule  I  have  referred  to,  still  I  must  con- 
sider that  that  rule  is  the  only  one  I  have 
to  attend  to  in  this  case." 

The  strict  application  of  this  rule  is  well 
illustrated  in  Barker's  Estate,  159  Pa.  518, 
28  Atl.  366,  368.  The  court  there  states, 
after  referring  to  the  degree  of  care  neces- 
sary to  be  exercised  by  a  trustee:  "On  this 
point  the  legal  rule  has  been  laid  down  so 
uniformly  and  often  that  it  has  become  an 
axiom  in  the  language  of  the  decisions,  'the 
diligence  required  of  a  trustee  in  the  man- 
agement of  the  trust  estate  is  precisely  that 
which  a  man  of  ordinary  prudence  would 
practise  in  a  case  of  his  own  property.*" 
The  auditing  judge  held  that  an  investment 
in  the  bonds  of  a  railroad  company  whose 
road  was  still  in  the  process  of  construc- 
tion, and  whose  bonds  were  purchased 
by  men  of  acknowledged  shrewdness  and 
foresight  in  the  financial  world,  was 
not  such  an  investment  as  would  render 
the  trustee  liable  for  a  loss  under  the 
discretionary  power  given  in  the  will. 
This  decision  of  the  auditing  judge 
was  subsequently  affirmed  by  the  district 
court  and  also  by  the  supreme  court. 
In  the  district  court  the  vrriter  of  the  opin- 
ion, who  dissented  from  the  majority  of  the 
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court  affirming  the  auditins  judge  on  this 
point,  states :  "It  is  conceded,  as  it  must  be, 
that  the  investment  was  not  one  which  an 
executor  or  trustee,  in  the  absence  of  au- 
thority conferred  by  the  instrument  creatmg 
the  trust,  is  permitted  to  make;  for  while 
the  measure  of  care  required  of  the  fiduciary 
is  in  general  that  which  a  man  of  ordinary 
prudence  exercises  in  the  management  of 
his  own  affairs,  a  much  more  restricted 
rule  governs  in  the  case  of  his  investment, 
especially  it  would  seem  in  Pennsylvania, 
where  even  an  act  of  the  legislature  is  not 
permitted  to  authorize  the  investment  of 
trust  funds  in  the  bonds  or  stock  of  any 
private  corporation.  Constitution,  art.  3, 
§  22.  It  is  true  this  may  be  authorized  by 
the  creator  of  the  trust,  but  where  such  a 
provision  is  relied  on,  it  is  for  the  trustee 
to  establish  it  with  the  utmost  clearness, 
and  when  shown  it  will  be  strictly  con- 
strued. That  he  has  acted  with  perfect 
good  faith,  and  that  sagacious  capitalists 
dealing  with  their  own  moneys  have  bought 
the  same  securities,  is  immaterial;  .  .  . 
and  though  we  may  sympathize  with  an 
honest  trustee  whose  investment  outside  of 
those  permitted  by  law  has  been  made  with 
a  sincere  desire  to  promote  the  interests  of 
his  beneficiaries,  we  are  powerless  to  re- 
lieve him."  The  majority  of  the  court,  how- 
ever, as  stated  above,  agreed  with  the  opin- 
ion of  the  auditing  judge. 

This  statement  of  the  care  to  be  exercised 
by  trustees  must  be  taken  with  qualifica- 
tions, for  it  \b  recognized  that  prudent  men 
may  make  investments  which  if  made  by  a 
trustee  would  render  him  liable  for  a  loss 
arising  therefrom.  While  the  trustee  must 
be  as  diligent  and  painstaking  in  the  man- 
agement of  the  trust  estate  as  the  average 
prudent  man  is  in  managing  his  own  es- 
tate, he  may  not  always  place  the  trust 
funds  where  he  or  the  average  prudent  man 
would  place  his  own  funds.  In  measuring 
the  duty  of  the  trustee  with  the  usual  con- 
duct of  the  man  of  average  prudence  in  the 
care  of  his  own  estate,  reference  is  to  be  had 
to  the  conduct  of  such  a  man  in  making  per- 
manent investments  of  his  savings  outside 
of  ordinary  business  risks,  rather  than  to 
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«ad  where  he  makes  an  unauthorized  in- 
▼estment  he  becomes  personally  liable.  The 
claim  of  (^posite  counsel  in  attacking  the 
judgment  below  is  that  the  provisions  of  the 
will  above  quoted  extend  the  scope  of  the 
statute  governing  investments  by  trustees, 
and  take  the  case  out  of  the  operation  of  the 
statute;  that  the  provision  of  the  will,  not 
being  contrary  to  any  positive  rule  of  law, 
must  prevail;  and  that  the  intent  of  the 
testator  as  to  authority  of  his  trustee  to 
make  investments  clearly  expressed  in  the 
will  is  to  clothe  the  trustee  with  powers 
practically  unlimited.  Having  acted,  there- 
fore, in  admitted  good  faith  and  with  dili- 
gence and  discretion,  the  administrator  can- 
not be  held  personally  liable  for  the  misfor- 
tune which,  attended  the  investment. 


Section  6413  of  the  Revised  Statutes  is 
the  section  directing  how  executors,  et 
cetera,  may  invest  trust  funds,  which  section 
is  as  follows:  "Executors,  administrators, 
guardians  and  trustees  may,  when  they  have 
funds  belonging  to  the  trust,  t^hich  are  to  be 
invested,  invest  the  same  in  the  certificates 
of  the  indebtedness  of  this  state  or  of  the 
United  States,  or  in  such  other  securities 
as  may  be  approved  by  the  court  having  con- 
trol ci  the  administration  of  the  trust,  and 
whenever  money  coming  into  the  hands  of  an 
executor,  administrator,  trustee,  agent,  as- 
signee, attorney,  or  officer  shall  be  stopped 
therein  by  reason  of  litigation  or  other  law- 
ful cause,  and  the  same  will  probably  be  so 
detained  for  more  than  six  months,  such  ex- 
ecutor,   administrator,    trustee,    agent,    as- 


his  conduct  in  taking  business  chances. 
Mattocks  V.  Moulton,  84  Me.  545,  24  AtL 
1004! 

IThe  rule  is  laid  down  in  Harvard  College 
V.  Amory,  9  Pick.  446,  that  all  that  can  be 
required  of  a  trustee  in  respect  to  invest- 
ing trust  money  is  .that  he  shall  conduct 
himself  faithfully  and  exercise  his  sound 
discretion,  that  he  must  observe  how  men 
of  prudence,  discretion,  and  intelligence 
manage  their  own  affairs,  not  in  regard  to 
speculation,  but  in  regard  to  the  permanent 
disposition  of  their  funds,  considering  the 
probable  income  as  well  as  the  probable 
safety  of  the  capital  to  be  invested,  and 
should  govern  himself  accordingly.  This 
rule,  while  dictum  in  the  Harvard  College 
Case  because  of  the  special  discretion  which 
the  testator  gave  to  the  trustee  in  that  in- 
stance, has  been  followed  by  the  subsequent 
Massachusetts  cases  as  the  proper  rule  in 
cases  where  there  is  no  special  discretion 
given.  Brown  v.  French,  125  Mass.  410,  28 
Am.  Rep.  254;  Bowker  v.  Pierce,  130  Mass. 
262;  Hunt's  Appeal,  141  Mass.  515,  6  N.  E. 
554;  Re  Dickinson,  152  Mass.  184,  9  L.R.A. 
279,  25  N.  E.  99. 

In  Re  Voorhees,  3  N.  J.  L.  J.  211,  the 
court  states  that  it  is  not  sufficient  that  the 
executor  shows  that  men  of  prudence  in* 
vested  in  the  stock,  nor  that  he  invested  his 
own  money  in  the  stock,  for  he  had  a  right 
to  do  as  he  pleased  with  his  own  property, 
but  not  a  trust  fund. 

The  court  in  Re  Hall,  164  N.  Y.  196,  58 
N.  E.  11,  affirming  48  App.  Div.  488,  62  N. 
Y.  Supp.  888,  states  that  the  English  rule 
as  to  the  investment  of  trust  securities  pre- 
vails in  the  state  of  New  York,  but  not  un- 
der the  will  in  that  case,  which  authorized 
investments  in  "any  security"  which  the 
trustees  deemed  for  the  benefit  of  the  estate 
and  the  court  cites  Mattocks  v.  Moulton,  to 
the  effect  that  a  trustee  is  held  to  the  de- 
gree of  care  of  a  prudent  man  investing  his 
own  money  with  a  view  to  permanency  and 
security,  rather  than  chance  and  profit,  and 
Re  Dickinson  to  the  same  effect. 

The  court  in  Roosevelt  v.  Roosevelt,  6 
Abb.  N.  C.  447,  after  stating  the  rule  as 
above,  continued:  "This  rule  is  intended 
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and  necessarily  does  exclude  all  specula- 
tions, all  investments  for  an  uncertain  rise 
in  the  market;  in  short,  it  excludes  what- 
ever does  not  take  into  view  the  nature  and 
subject  of  the  trust.  It  refers  to  the  conduct 
of  a  prudent  man  in  the  management  of  his 
own  property,  in  his  own  like  affairs,  when 
creating  a  like  trust  fund,  for  permanent 
and  stable  investment  for  beneficiaries  se- 
lected by  himself." 

One  who  is  entitled  to  the  appellation  of 
a  prudent  man,  said  the  court  in  Worrell's 
Appeal,  23  Pa.  44,  incited  by  the  hope  of  a 
large  return,  may  make  an  investment  un- 
derstood to  be  of  a  speculative  or  experi- 
mental character.  He  calculates  the  chances 
and  takes  the  risk.  If  fortunate  he  pockets 
the  profits,  if  not  he  must  stand  the  loss. 
But  with  trust  funds  no  such  hazard  can 
be  permitted.  Investments  which  are  en- 
tirely safe,  and  which  yield  a  fair  return  in 
this  country,  can  readily  be  obtained,  and  a 
strict  compliance  in  this  respect  should  he^ 
required  from  those  intrusted  with  the  es- 
tates of  minors  and  others  similarly  situ- 
ated. 

In  discussing  the  degree  of  care  of  testa- 
mentary trustees  who  were  authorized  to 
sell  any  part  of  the  estate,  and  invest  the 
proceeds  "in  such  other  securities  as  may  in 
their  judgment  be  best," — a  provision  that 
would  seem  to  enlarge  the  powers  of  the 
trustees, — the  court  in  Hart's  Estate,  203 
Pa.  480,  53  Atl.  364,  states  that  the  trus- 
tee's duty  is  not  to  be  interpreted  solely  by 
this  clause,  but  by  the  intention  of  the  tes- 
tator as  manifested  in  the  whole  will,  and 
further  states  that  the  trustee's  obvious 
duty  was  to  preserve  the  principal  by  rea- 
sonably safe  investments,  and  save  such  in- 
come as  such  investments  would  earn  for 
those  entitled  thereto;  but  his  was  not  an 
unlimited  authority  to  invest  the  money  as 
an  ordinarily  prudent  man  would  invest  his 
own;  that  the  testator  had  rightfully  exer- 
cised that  kind  of  privilege  in  accumulating 
the  fortune,  and  he  intended  that  his  death 
should  end  the  risks  of  accumulation  and 
the  money  should  go  to  those  for  whom  he 
had  made  it  on  the  happening  of  the  con- 
'tingency  specified;  that  he  took  risks  in 
56 
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signee,  attorney,  or  officer  may  invest  the 
same  during  such  detention  in  the  same 
manner  that  trust  funds  are  now  authorized 
by  law  to  be  invested,  or  in  such  other  man- 
ner as  the  probate  court,  or  other  court  hav- 
ing jurisdiction  of  the  pending  litigation^  or 
person  aforesaid,  may  direct."  It  is  per- 
haps enough  to  say  of  this  statute  that  it  is 
permissive.  It  provides  for  situations  where 
the  instrument  constituting  the  trust  does 
not  otherwise  provide.  Undoubtedly  it  in- 
dicates a  general  policy;  a  policy  of  care- 
fulness in  the  handling  of  trust  funds;  it 
points  out  a  course  free  from  risk,  and  af- 
fords a  certain  sure  method  by  which  the 
trustee  may  secure  an  affirmation  of  the 
legality  of  his  investment  in  advance.  So 
that,  as  a  matter  of  prudence,  resort  to  the 


methods  indicated  may  be  strongly  cool- 
mended ;  but  the  statute  does  not  afford  any 
special  aid  in  determining  the  question 
involved  in  the  case  at  bar,  unless  it  be  as- 
certained that  the  will  gives  no  added  au- 
thority to  the  trustee. 

The  general  matter  of  investments  of 
truat  funds  by  trustees  has  been  a  subject  of 
extended  comment  by  text  writers,  and  of  a 
great  variety  of  decisions  of  courts.  It  may 
be  assumed,  based  upon  the  ancient  principle 
of  English  equity,  that  a  trustee  is  held  to 
a  rigid  accountability  in  the  execution  of 
the  trust,  the  rule  requiring  the  trustee  to 
invest  on  good  security,  and  holding  him 
liable  for  a  loss  occasioned  by  an  improper 
investment,  even  though  it  has  been  niade  in 
I  the  utmost  good  faith;  but  if  he  has  acted 


making  it  which  an  ordinarily  prudent  man 
would  take,  but  the  same  risks  taken  bv  his 
trustee  in  view  of  his  special  duty  might  be 
highly  imprudent;  that  such  trustee  must 
take  such  risk  only  as  an  ordinary  prudent 
man  would  take  as  trustee  of  the  money  of 
others;  that  the  .object  of  the  one  was  to 
nuike  money,  and  the  duty  of  the  other  was 
to  take  care  of  it, — a  very  different  respon- 
sibility from  that  of  hun  who  made  it. 
The  court,  continuing,  states  that  a  prudent 
man  with  his  own  estate,  with  the  oDJect  of 
making  money,  expecting  his  investment  to 
largely  enhance  the  value,  may  take  greater 
risk;  it  is  nobody's  business  but  his  own; 
but  with  the  trustee  the  case  is  different. 
He  has  all  the  knowledge,  foresight,  and 
judgment  of  the  business  man,  but  the 
money  to  invest  is  not  his  own,  but  belongs 
to  others.  It  is  his  plain  duty,  if  he  would 
safely  keep  it,  to  minimize  the  risk.  He  is 
not  bound  to  have  more  prudence  than  the 
others,  but  he  must  utilize  his  in  avoiding 
risk  which  the  one  who  has  no  duty  to  oth- 
ers is  free  to  take.  Reference  is  made  to 
cases  in  which  it  is  stated  that  common 
skill  and  common  prudence  are  all  that  is 
demanded  of  a  trustee,  and,  the  court  con- 
tinues, common  skill  and  common  prudence 
are  decided^  as  in  many  cases  cited,  to  be  all 
that  the  law  demands  of  the  trustee;  that 
is,  the  common  skill  and  prudence  of  an  in- 
vestor of  money  to  be  safely  kept,  with  such 
reasonable  income  as  is  commensurate  with 
safety  of  the  principal. 

A  trustee  who  is  not  limited  or  directed 
by  the  instrument  under  which  he  acts,  and 
is  left  to  the  discretion  of  his  own  judg- 
ment, must  exercise  such  discretion  with  the 
same  diligence  and  care  that  a  prudent  man 
would  bestow  on  his  own  concerns;  but  such 
discretion  does  not  permit  him  to  employ 
the  trust  funds  in  speculations  promising 
large  gains,  or  to  loan  them  on  personal  se- 
curity, or  invest  them  in  railroad  or  other 
corporate  stocks,  although  prudent  men 
dealing  with  their  own  funds  might  so  em- 

?loy  them.    Mayer  v.  Mordecai,  1  S.  C.  383, 
Am.  Rep.  26. 

The  court  in  Nagle  v.  Robins,  9  Wyo.  211, 
states  as  a  general  rule  that  a  trustee  is  to 
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observe  how  men  of  prudence,  discretion^ 
and  intelligence  manage  their  own  affairs, 
not  in  regard  to  speculation,  but  in  per- 
manent disposition  of  their  funds^  consider- 
ing the  probable  income  as  well  as  the  prob- 
able safety  of  the  capital  to  be  invested. 
The  same  rule  is  laid  down  in  Peckham  v. 
Newton,  15  R.  I.  321,  4  Atl.  768.  . 

The  test  of  the  care  of  a  trustee  is  given 
in  Calloway  v.  Calloway,  19  Ky.  L.  Rep. 
870,  39  S.  W.  241,  in  a  citation  from  Citi- 
zens' Nat  Bank  v.  Jefferson,  88  Ky.  659,  11 
S.  W.  767,  as  follows:  "The  true  test  is, 
have  the  trustees  acted  in  good  faith,  and 
would  the  investment  have  been  made  by 
prudent  business  men  witii  a  view  of  secur- 
ing a  safe  income  for  themselves  or  fam- 
ilies?" 

This  limitation  is  placed  upon  the  rule  in 
other  cases  also.  Houston  v.  Deloach,  43 
Ala.  364,  94  Am.  Dec.  679;  Johns  v.  Her- 
bert, 2  App.  D.  C.  485;  Brigham  v.  Mor- 
gan, 185  Mass.  27,  69  N.  K  418;  Taylor  v. 
Hite,  61  Mo.  142;  King  v.  Talbot,  40  N.  Y. 
76;  Re  Blauvelt,  2  Connoly,  458,  20  N.  Y. 
Supp.  119;  Learoyd  v.  Whiteley,  L.  R.  12 
App.  Cas.  727,  67  L.  J.  Ch.  N.  S.  390,  58 
L.  T.  N.  S.  93,  36  Week.  Rep.  721,  25  Eng. 
Rul.  Cas.  326;  Re  Salmon,  L.  R.  42  Ch.  Div. 
351,  62  L.  T.  N.  S.  270,  38  Week.  Rep.  150; 
Knox  V.  Mackinnon,  L.  R.  13  App.  Cas.  753 ; 
Rae  V.  Meek,  L.  R.  14  App.  Cas.  558;  Re 
Dive  [1909]  1  Ch.  328,  78  L.  J.  Ch.  N.  8. 
248,  100  L.  T.  N.  S.  190.  Bee  Indiaita 
Trust  Co.  v.  Griffith. 

Neither  is  the  conduct  of  a  trustee  in 
managing  his  own  funds  of  a  similar  char- 
acter to  the  funds  held  in  .trust  the  test  of 
his  liability,  but  this  is  nevertheless  a  cir- 
cumstance that  may  be  considered  as  evi- 
dence of  his  good  or  bad  faith  or  negligence. 
Johns  V.  Herbert,  2  App.  D.  C.  485.  See  Re 
Voorhees,  supra. 

That  a  trustee  has  acted  with  trust  prop- 
erty as  he  would  with  his  own  is  a  point  in 
his  favor,  but  that  is  not  enough,  because 
what  might  be  reasonable  for  a  man  to  do 
with  his  own  property  might  not  be  a  prop- 
er dealing  with  the  tnut  property.  Re 
Barker  [1898]  77  L.  T.  N.  S.  712,  46  Week. 
Rep.  296. 
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with  due  prudence,  discretion,  and  diligence, 
and  in  accordance  with  the  law  and  with  the 
established  rules  of  equity,  he  will  not  be 
held  liable  for  loss  in  case  such  loss  follows. 
In  this  country  there  does  not  seem  to  be 
any  settled  rule  applicable  to  cases  such  as 
we  are  considering,  although  in  England  a 
stringent  rule  has  obtained  in  the  chancery 
courts.  Putting  it  briefly,  it  is  that  a 
trustee  will  be  protected  only  where  he  in- 
vests in  such  securities  as  the  court  would 
decree  on  application.  The  grounds  of  the 
rule  are  more  specifically  stated  in  Glough 
V.  Bond,  3  Myl.  &  C.  491,  thus:  "It  will  be 
found  to  be  the  result  of  all  the  best  au- 
thorities upon  the  subject  that,  although  a 
personal  representative,  acting  strictly  with- 
in the  line  of  his  duty,  and  exercising  rea- 


sonable care  and  diligence,  will  not  be  re- 
sponsible for  the  failure  or  depreciation  of 
the  fund  in  which  any  part  of  the  estate 
may  be  invested,  or  for* the  insolvency  or 
misconduct  of  any  person  who  may  have 
possessed  it,  yet  if  that  line  of  duty  be  not 
Strictly  pursued,  and  any  part  of  the  prop- 
erty be  invested  by  such  personal  represen- 
tative in  funds  or  upon  securities  not 
authorized,  or  be  put  within  the  control  of 
persona  who  ought  not  to  be  intrusted  with 
it,  and  a  loss  be  thereby  eventually  sus- 
tained, such  personal  representative  will  be 
liable  to  make  it  good,  however  unexpected 
the  result,  however  little  likely  to  arise  from 
the  course  adopted,  and  however  free  such 
conduct  may  have  been  from  improper  mo- 
tive.   Thus,  if  he  omit  to  sell  property  when 


The  care  to  be  exercised  by  a  gratuitous 
trustee  is  not  measured  by  the  degree  of 
care  and  prudence  which  he  uses  in  the  man- 
agement of  his  own  private  affairs.  Knox 
V.  Mackinnon,  L.  R.  13  App.  Gas.  753. 

Nor  is  the  case  of  the  testator  the  true 
test.  The  ultimate  question  decided  in  Wa- 
terman V.  Alden,  144  111.  90,  32  N.  E.  972, 
was  on  a  matter  of  jurisdiction,  but  in  the 
course  of  the  opinion  the  court  refers  to  an 
argument  by  trustees  who  have  failed  to  col- 
lect a  note  or  take  any  measure  for  securing 
the  same,  that  the  creator  of  the  trust,  if 
living,  would  have  used  no  more  care  and 
diligence  in  enforcing  these  claims  than  did 
the  trustees,  and  says  that  it  need  scarcely 
be  suggested  that  no  such  test  can  properly 
be  applied  to  the  conduct  of  trustees,  that 
there  may  be  abundant  reasons  for  believing 
that  the  creator  of  the  trust,  though  a  care- 
ful business  man,  would  have  rather  lost 
the  indebtedness  than  to  have  pressed  the 
collection  of  it,  but  that  furnishes  no  ex- 
cuse for  the  trustees  to  neglect  or  fail  to 
use  all  reasonable  diligence  in  the  matter; 
that  the  creator  of  the  trust  might  do  with 
his  own  as  he  pleased,  but  the  duties  of  the 
trustees  were  fixed  by  law,  and  if  violated, 
such  trustees  are  personally  liable. 

The  willingness  of  the  testator  in  his 
lifetime  to  dispose  of  lands  devised  in  trust, 
in  consideration  of  a  minority  interest  in  a 
corporation  organized  to  carry  on  mining  of 
coal  on  such  land,  does  not  authorize  the 
trustees  to  make  such  disposal  of  the  lands, 
although  evidence  of  such  fact  may  be 
proper  to  show  their  ^ood  faith  in  making 
such  disposition.  Adair  v.  Brinuner,*  74  N. 
Y.  539,  5  Mor.  Min.  Rep.  682. 

On  good  faith  as  a  defense  to  liability, 
the  supreme  court  of  Georgia  in  Westbrook 
V.  Davis,  48  Ga.  471,  says:  "If  a  trustee  vio- 
lates the  law  in  the  discharge  of  his  duties 
as  trustee,  then  he  is  responsible  for  such 
violation,  no  matter  how  honestly  he  may 
have  acted.  His  ignorance  of  the  law  will 
not  excuse  him,  for  trustees,  as  well  as  oth- 
er persons,  are  bound  to  know  the  law  and 
to  regulate  their  conduct  by  it;  but  when 
they  act  honestly,  and  in  good  faith  in  the 
discharge  of  their  duties  under  the  law,  and 
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not  in  violation  thereof,  then  they  will  be 
protected." 

It  is  stated  in  Rogers  v.  Dickey,  117  Ga. 
819,  45  S.  E.  71,  that  a  trustee  cannot  dis- 
charge himself  by  showing  that  in  good 
faith  and  with  the  best  of  motives  he  had 
invested  in  property  not  authorized  by  law, 
even  though  at  the  time  it  was  deemed  by 
prudent  men  a  wise  use  of  the  money. 

The  mere  fact  that  a  guardian  acts  with 
good  faith  in  making  an  investment  of  his 
ward's  money  is  not  sufficient  to  relieve  him 
in  case  of  responsibility,  but  he  must  also 
act  with  sound  discretion  and  prudence. 
Clark  V.  Garfield,  8  AUen,  427. 

The  court  in  Re  Hall,  164  N.  Y.  196,  58 
N.  E.  11,  affirming  48  App.  Div.  488,  62  N. 
Y.  Supp.  888,  in  discussing  the  liability  of 
trustees  who  had  invested  in  the  stock  of  a 
newly  formed  corporation,  says:  "Unless  we 
are  prepared  to  decide  that  good  faith  exon- 
erates the  trustees  from  liability,  no  matter 
how  speculative,  hazardous,  or  unwisely  in- 
vested they  have  been,  we  must  affirm  the 
judgment,  and  cannot  look  into  the  evidence 
to  see  how  speculative  or  unreasonable  the 
investment  was."  The  judgment  in  this  case 
was  affirmed,  and  thus  it  was  indicated  as 
the  opinion  of  the  court  that  good  faith 
alone  does  not  exonerate  trustees  from  lia- 
bility. 

In  view  of  the  criticism  that  the  ordinary 
statement  of  the  rule  has  met,  a  clearer  and 
more  exact  statement  of  the  care  which 
must  be  exercised  by  a  trustee  within  the 
limits  of  authorized  investments,  so  far  as 
a  general  rule  can  be  stated,  is  that  a  trus- 
tee in  the  investment  of  trust  funds  is  con- 
fined to  such  investments  as  men  of  ordi- 
nary prudence  and  intelligence  regard  as 
safe.  This  by  express  statute  is  made  the 
measure  of  care  in  Kentucky.  Atkinson  v. 
Witty,  19  Ky.  L.  Rep.  513,  40  S.  W.  457,  2 
Am.  Neg.  Rep.  550. 

The  facts  and  circumstances  existing  at 
the  time  of  the  investment,  and  not  subse- 
quent events,  are  material  in  determining 
whether  or  not  the  trustee  bas  exercised  the 
proper  degree  of  care  in  making  the  invest- 
ment. Foscue  V.  Lyon,  55  Ala.  440;  Bald- 
win V.  Hatchett,  56  Ala.  461 ;  Johns  v.  Her- 
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it  ought  to  be  sold,  and  it  be  afterwards  lost 
without  any  fault  of  his,  he  is  liable;  .  .  . 
or  if  he  leave  money  due  upon  personal 
security,  which,  though  good  at  the  time, 
afterwards  fails."  This  rule  has  been  taken 
as  a  guide  by  the  courts  of  several  of  the 
states  of  the  Union.  They  hold  that  an  in- 
vestment in  bank  stock  is  an  investment  in 
personal  securities,  which  is  condemned. 
Their  decisions  fully  support  the  contention 
of  the  learned  counsel  for  defendant  in  error, 
and  if  they  should  be  followed  in  the  present 
case  the  judgments  below  would  be  ajffirmed 
and  the  administrator  would  be  held.  A 
number  of  the  authorities  of  this  character 
will  be  found  collected  in  their  proper  place 
preceding  this  opinion;  but  a  more  liberal 
doctrine  has  been  sustained  by  the  courts  of 


bert,  2  App.  D.  C.  486;  Taft  v.  Smith,  186 
Mass.  31,  70  N.  E.  1031 ;  State  use  of  Gar- 
esche  y.  Slevin,  93  Mo.  253,  3  Am.  St.  Rep. 
526,  6  S.  W.  68;  State  ex  rel.  Cummings  v. 
Mebane,  63  N.  C.  316;  State  ex  rel.  Whit- 
ford  V.  Foy,  65  N.  C.  265;  Bartol's  Estate, 
182  Pa.  407,  38  Atl.  527;  Brabham  v.  Cros- 
land,  25  S.  C.  525,  1  S.  E.  33. 

Where  the  domicil  of  the  ward  has  always 
been  in  a  state  whose  law  leaves  much  to  the 
discretion  of  the  guardian  in  the  matter  of 
investments,  and  he  has  faithfully  and  pru- 
dently exercised  such  discretion,  with  a  view 
to  the  pecuniary  interests  of  the  ward,  he 
should  not  be  charged  with  the  amount  in- 
vested, merely  because  he  has  not  complied 
with  the  more  rigid  rules  adopted  by  the 
courts  of  the  state  in  which  he  was  ap- 
pointed. Lamar  v.  Micou,  112  U.  S.  452,  28 
L.  ed.  751,  5  Sup.  Ct.  Rep.  221,  affirmed  on 
rehearing  in  114  U.  S.  218,  29  L.  ed.  94,  5 
Sup.  Ct.  Rep.  857. 

A  guardian  appointed  at  his  own  request 
is  personally  responsible  for  the  loss  of  his 
ward's  legacy,  where  such  loss  was  directly 
to  be  attributed  to  his  want  of  business 
judgment,  if  not  culpable  negligence.  Stot- 
hoff  V.  Reed,  32  N.  J.  Eq.  213. 

In  State  ex  rel.  White  v.  Robinson,  64  N. 
C.  698,  the  estate  of  a  guardian  was  held 
not  liable  for  the  failure  of  the  administra- 
tor to  take  advantage  of  a  new  and  untried 
statutory  remedy  enacted  subsequent  to  the 
Civil  War. 

A  guardian  who  loans  the  ward's  money 
under  an  agreement  that  the  borrower  shall 
pay  usurious  interest,  which  he  receives  for 
several  years,  accounting  only  for  the  legal 
interest,  is  liable  for  a  loss  resulting  from 
the  subsequent  insolvency  of  the  borrower. 
Draper  v.  Joiner,  9  Humph.  612,  49  Am. 
Dec.  719. 

2,  Under  parHoulnr  proviMons  in  in- 
strument  creating  trust* 

The  discretion  of  a  trustee  in  investing 
money  bequeathed  for  investment  is  not  en- 
larged by  the  words  "according  to  his  best 
skill  and  judgment,"  as  it  is  the  duty  of  a 
trustee  in  anv  circumstances  to  exercise  his 
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a  number  of  the  states  of  the  Union,  notably 
Massachusetts  (Harvard  College  v.  Amory, 
9  Pick.  446;  Lovell  y.  Minot,  20  Pick.  116, 
32  Am.  Dec.  206;  Brown  v.  French,  125 
Mass.  410,  28  Am.  Rep.  264) ;  Pennsylvania 
(Barker's  Estate,  159  Pa.  618,  28  Atl.  365, 
368) ;  Kentucky  (Luxon  v.  Wilgus,  7  Bush, 
205;  Durrett  v.  Com.  90  Ky.  312,  14  S.  W. 
189),  Mississippi  (Smyth  y.  Burn0,  25 
Miss.  423),  and  Maryland  (McCoy  v.  Hor- 
witz,  62  Md.  183). 

With  the  authorities  of  this  country  thus 
in  conflict,  we  are  at  liberty  to  apply  such 
rule  to  the  present  case  as  seems  to  us 
most  consonant  with  justice  and  equity, 
having  especially  in  mind  the  terms  of  the 
will  itself  and  the  duty  to  give  effect  to 
the  intent  of  the  testator,  to  be  gathered 


best  skill  and  judgment  in  selecting  invest- 
ments. Kimball  v.  Reding,  31  N.  H.  362, 
64  Am.  Dec.  333. 

A  direction  to  the  trustees  in  a  will  to  in- 
vest according  to  "their  best  skill  and  dis- 
cretion" does  not  enlarge  their  powers  or 
discretion,  but,  strictly  speaking,  calls  for 
the  exercise  of  more  than  ordinary  care  and 
prudence.  Michigan  Home  Missionary  Soc. 
V.  Corning,  164  Mich.  395,  129  N.  W.  686. 

Under  a  will  authorizing  the  trustees  to 
invest  in  safe  and  productive  stocks,  either 
in  public  funds,  bank  shares,  or  other  stock, 
according  to  their  best  judgment  and  dis- 
cretion, trustees  are  not  to  be  made  charge- 
able but  for  gross  neglect  and  wilful  mis- 
management. Harvard  College  v.  Amorv,  9 
Pick.  446. 

In  Re  Davis,  183  Mass.  499,  67  N.  E.  604, 
the  testator  gave  the  trustees  power  to 
lease,  in  whole  or  in  part,  the  real  estate, 
upon  such  terms  and  conditions  "as  they 
shall  think  reasonable,"  and  to  sell  the 
whole  or  any  part  of  the  trust  estate,  real 
or  personal,  for  such  sum  or  sums  "as  they 
shall  deem  proper,  .  .  .  with  full  power  to 
make  purchases,  investments,  and  exchanges, 
to  talce  and  receive  deeds,  to  convert  real 
into  personal  and  personal  into  real  estate, 
and  that  again  to  exchange  and  re-exchange 
in  such  manner  as  to  them  shall  seem  expe- 
dient, it  being  my  intention  to  give  my  said 
trustees  and  those  who  may  be  made  such 
the  same  dominion  and  control  over  said 
trust  property  as  I  now  have."  The  will 
contained  no  direction  as  to  the  securities 
in  which  the  trustees  were  to  invest,  but 
left  this  matter  to  their  judgment  and  dis- 
cretion. The  court,  in  stating  the  rule  ap- 
plicable to  such  cases,  says  that  the  general 
rule  applies,  and  "that  they  are  bound  to 
exercise  a  sound  judgment  and  a  reasonable 
and  prudent  discretion;"  and  farther  on  it 
is  stated  that  the  powers  given  in  the  will 
in  this  case  do  not  release  the  trustees  from 
the  obligation  to  exercise  a  sound  judgment 
and  a  reasonable  and  prudent  discretion  in 
regard  to  such  investments  as  they  make 
under  the  authoritv  given  them. 

In  King  v.  Talbot,  40  N.  Y.  76,  the  will 
intrusted  to  the  discretion  of  the  executors 
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from  those  terms.  By  the  clause  quoted  the 
trust  reposed  is  most  liberal.  It  gives 
to  the  trustee  and  to  her  successors  in  trust 
the  title  to  all  the  testator's  property,  with 
authority  "to  sell,  at  private  sale  or  other- 
wise, all  or  any  part  of  my  personal  estate, 
in  such  manner  and  upon  such  terms  as 
may  be  deemed  best,  and  deliver  for  any  or 
all  real  estate  sold  deeds,"  "and  reinvest  the 
proceeds  arising  from  any  such  sales  in  such 
manner  as  she  or  they  may  think  best,"  and 
further  "to  dispose  of  any  property,  real 
or  personal,  so  acquired,  and  reinvest  the 
proceeds  in  the  same  manner."  We  cannot 
conceive  that  this  language  imports  a  pur- 
pose to  limit  the  power  of  the  trustee  to 
the  ordinary  powers  incident  to  such  trusts, 
or  to  confine  his  conduct  as  to  investments 


within  the  narrow  compass  of  the  statute. 
On  the  contrary,  it  lodges  with  the  trustee 
the  most  ample  authority  not  only  to  sell 
the  property  in  such  manner  as  his  judg- 
ment should  dictate,  but  to  invest  and  rein- 
vest the  proceeds  in  any  manner  to  such 
trustee  deemed  best.  Can  it  be  possible 
that  the  testator  intended  or  expected  that 
the  trustee  would  be  governed  by  any  stat- 
ute inconsistent  with  the  expressed  purpose 
of  the  will?  We  think  not.  Had  that  been 
the  intent  no  provision  such  as  is  found 
would  have  been  necessary.  By  other 
clauses  of  the  will  it  was  made  his  duty  to 
pay  the  proceeds  by  way  of  earnings  of  the 
funds  to  named  beneficiaries,  and  the  whole 
will  imports  a  duty  to  keep  the  funds  .in- 
vested in  such  manner  as  that  income  would 


the  settlement  of  the  affairs  of  the  testator 
and  the  investment  of  the  estate  for  the  ben- 
efit of  his  heirs.  In  speaking  of  the  discre- 
tion that  was  vested  in  the  trustees,  the 
court  states  that  this  neither  added  to  nor 
in  anywise  affected  the  duty  or  responsibil- 
ity of  the  executors;  without  it  they  were 
clothed  with  discretion  and  with  it  their 
discretion  was  to  be  exercised  with  all  the 
care  and  prudence  belonging  to  their  trust 
relation  to  the  beneficiaries. 

The  ordinary  power  of  executors  in  select- 
ing investments  for  funds  of  the  estate  is 
not  enlarged  in  any  manner  by  a  provision 
in  the  will  that  they  shall  invest  funds  com- 
ing into  their  hands  in  such  "suitable  man- 
ner" as  may  be  for  the  best  interests  of  the 
estate,  "to  be  determined"  by  the  executor. 
Re  Cant,  6  Dem.  269. 

In  Andrew  v.  Schmitt,  64  Wis.  664,  26  N. 
W.  190,  the  direction  as  to  investments  was 
that  they  were  to  be  made  in  United  States 
bonds,  or  in  other  safe  manner,  with  ample 
real  estate  security;  and  the  court  in  dis- 
cussing this  provision  of  the  will  states  that 
it  would  "seem  to  imply  that  such  other 
manner  of  investment  should  be  as  safe  as 
an  investment  in  United  States  bonds.  At 
the  time  the  investment  is  made,  there 
should  be  no  doubt  or  question  but  that  such 
other  manner  is  absolutely  safe,  and  that 
the  real  estate  security  is  ample,  and  it  is 
not  clear  that  these  conditions  do  not  re- 
quire the  other  manner  to  be  absolutely  safe 
and  the  security  absolutely  ample  and  make 
the  trustee  an  insurer  of  the  fund,  both 
principal  and  interest,  at  least  equal  to  its 
security  if  the  fund  had  been  invested  in 
United  States  bonds.  But  this  question  we 
need  not  and  do  not  decide." 

A  direction  in  an  instrument  creating  a 
trust  to  invest  the  trust  fund  in  good  se- 
curities will  be  construed  to  mean  invest- 
ment in  such  securities,  and  in  such  secur- 
ities only,  as  are  regarded  by  the  court  as 
proper  for  the  investment  of  trust  funds. 
Ward  V.  Kitchen,  30  N.  J.  Eq.  31. 

A  will  empowering  a  trustee  to  take,  hold, 
manage,  and  invest  all  of  the  estate  of  the 
testator,  in  such  manner  as  the  trustee  shall 
deem  for  the  best  interest  of  all  concerned, 
44  L.R.A.(N.S.) 


does  not  relieve  him  from  the  application  of 
the  well-known  principles  that  apply  to  the 
investment  of  trust  funds.  Mattocks  v. 
Moulton,  84  Me.  645,  24  Atl.  1004. 

The  court  in  Cromie  v.  Bull,  81  Ky.  646, 
in  construing  the  powers  of  a  trustee  imder 
a  will  containing  a  special  direction  as  to 
investments  in  real  estate,  with  an  unlimit- 
ed power  to  the  trustee  to  make  them  in 
any  other  way  that  to  him  may  seem  best, 
and  providing  that  his  discretion  therein 
should  not  be  questioned  or  controlled, 
states  that  the  trustee  must  exercise  such 
care  and  prudence  as  to  show  that  he  was 
at  least  ordinarily  diligent  in  making  in- 
quiry as  to  the  solvency  of  the  securities  in 
which  he  invested,  and  having  done  this  in 
good  faith,  he  is  not  liable  if  the  security  is 
lost  to  the  estate  without  neglect  on  his 
part. 

Under  a  will  authorizing  investments  on 
"such  stocks,  funds  and  securities  as  they 
or  he  shall  think  fit,"  the  only  thing  thiCt 
seems  to  have  been  required  of  the  trustees 
in  Re  Smith  [1896]  1  Ch.  71,  66  L.  J.  Ch. 
N.  S.  169,  44  Week.  Rep.  270,  73  L.  T.  N.  S. 
604,  was  honesty  or  good  faith. 

A  proviso  in  an  instrument  creating  a 
trust,  that  investments  of  the  trust  estate 
shall  be  without  risk  to  the  trustees,  only 
protects  them  from  liability  for  such  in- 
vestments as  they  may  make  within  the 
scope  of  the  powers  given  them.  Rochfort 
V.  Seaton  [1896]  1  I.  R,  18.  / 

A  provision  in  a  marriage  settlement^ 
that  the  trustees  "shall  not  be  answerable 
for  errors,  omissions,  or  neglect  of  diligence, 
nor  for  the  insufficiency  of  securities,  in- 
solvency of  debtors,  or  depreciation  in  the 
value  of  purchases,"  does  not  relieve  the 
trustees  from  liability  for  gross  nei^ligence. 
Rae  V.  Meek,  L.  R.  14  App.  Cas.  668. 

Under  a  will  providing  that  the  executors 
shall  not  be  answerable  for  any  loss  or  dam- 
age happening  to  the  estate,  except  such  as 
occurs  from'  their  wilful  default,  miscon- 
duct, or  neglect,  a  testamentary  trustee  can- 
not be  held  liable  for  a  loss  resulting  from 
an  investment  in  city  real  estate,  unless  he 
has  wilfully  and  intentionally  disregarded 
the  rules  which  control  and  regulate  the  ac- 
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be  derived  therefrom.  We  do  not  agree  with 
the  proposition  that,  in  order  to  authorize 
a  trustee  to  invest  trust  funds  otherwise 
than  in  accordance  with  the  statute,  the 
instrument  creating  the  trust  must  specify 
the  particular  securities  to  be  purchased. 
It  is  sufficient  if  the  instrument  designates 
the  test  to  be  applied.  In  the  present  case 
the  will  does  so  designate  by  providing  that 
investments  may  be  made  in  such  manner 
as  the  trustee  may  think  best.  Undoubted- 
ly it  was  expected  that  the  trustee  would 
exercise  care,  good  faith,  and  good  judg- 
ment in  making  investments,  such  judg- 
ment to  be  exercised  in  view  of  conditions 
existing  at  the  time,  and  as  certainly  the 
duty  to  satisfy  that  expectation  devolved 
upon  the  administrator.     In  what  respect. 


pray,  did  he  fail  to  observe  that  duty?  We 
fail  to  see  any  such  failure.  Let  us  recall 
some  of  the  facts.  He  in  the  first  place  in- 
vestigated the  condition  of  the  bank  for 
himself,  using  the  usual  and  perhaps  only 
means  of  ascertaining  its  then  condition. 
He  consulted  business  people  of  good  judg- 
ment in  such  matters,  persons  having  the 
means  of  knowing  what  was  to  be  known 
by  the  public.  He  went  further.  He  laid 
the  matter  of  authority  and  discretion  of 
the  will  with  respect  to  investments  before 
his  attorney,  a  lawyer  possessing  the  means 
of  knowing  the  reputation  of  the  bank  and 
capable  of  giving  a  sound  legal  opinion  as 
to  the  powers  given  by  the  will.  He  spoke 
to  the  judge  of  the  court  under  whose  direc- 
tion the  estate  was  being  settled,  and  all 


tion  of  prudent  and  careful  men  conducting 
their  own  business  affairs.  Crabb  v.  Young, 
92  N.  Y.  56,  approved  in  Re  Olmstead,  52 
App.  Div.  515,  66  N.  Y.  Supp.  212,  affirmed 
without  opinion  in  164  N.  Y.  571,  58  N.  E. 
1090. 

The  common  clause  in  an  instrument 
creating  a  trust,  which  excuses  the  trustee 
from  liability  in  case  of  loss,  except  for  his 
own  wilful  default,  gross  negligence,  or  mis- 
feasance, has  been  thus  referred  to  by  Sir 
John  Romilly,  M.  R.,  in  Brumridge  v.  Brum- 
ridge,  27  Beav.  5.  This  clause,  said  he,  is 
constantly  brought  forward  to  sanction  the 
misapplication  of  trust  moneys.  But  until 
it  is  provided  by  the  instrument  creating 
the  trust  that  a  trustee  shall  be  liable  for 
no  breach  of  trust,  provided  he  does  not  ob- 
tain a  personal  advantage,  I  shall  not  con- 
sider the  clause  as  giving  a  trustee  the  right 
or  liberty  of  conniving  at  a  breach  of  trust. 

A  trustee  authorized  to  invest  in  certain 
securities  in  England,  who  disposes  of  such 
securities  and  invests  in  securities  in  Mary- 
land, is  not  relieved  of  liability  by  a  pro- 
vision in  the  will  that  the  trustee  shall  not 
be  answerable  or  accountable  for  any  mis- 
fortune, loss,  or  damage  whatever  that  may 
happen  to  the  trust  money  or  premises,  or 
any  part  or  parts  thereof,  unless  the  same 
shall  happen  by  or  through  their  or  his 
gross  and  wilful  neglect  or  default  respec- 
tively.   Contee  v.  Dawson,  2  Bland,  Ch.  264. 

Under  a  clause  in  a  will  that  the  trustee 
should  only  be  accountable  for  losses  hap- 
I>ening  through  his  wilful  neglect  and  mis- 
conduct, a  trustee  was  held  liable  in  Pride 
V.  Fooks,  2  Beav.  430,  9  L.  J.  Ch.  N.  S.  234, 
4  Jur.  213,  where  he  was  instructed  by  the 
will  to  invest  in  a  certain  kind  of  annui- 
ties, and,  instead  thereof,  invested  in  mort- 
gage on  real  estate  security. 

The  court  in  Tuttle  v.  Gilmore,  36  N.  J. 
Eq.  617,  says  with  reference  to  a  provision 
in  a  trust  instrument  that  the  trustee  shall 
not  be  liable  except  for  his  own  wilful  and 
intentional  breaches  of  the  trust,  that  the 
liability  imposed  on  and  accepted  by  a  trus- 
tee may  be  limited  by  the  terms  of  the  in- 
strument creating  the  trust,  and,  if  there 
is  such  a  clause  of  limitation,  the  rule  for 
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measuring  the  trustee's  liability  is  to  be 
found  in  that  clause,  properly  construed; 
but  if  the  trustee  knowingly  makes  an  un- 
authorized investment,  there  is  a  wilful  and 
intentional  breach  of  trust,  within  the  mean- 
ing of  such  clause.  In  this  case,  the  trus- 
tee had  taken  second  mortgages  as  security 
without  sufficient  examination  as  to  the  val- 
ue of  the  property. 

An  indemnity  clause  providing  that  the 
trustees  "shall  not  be  answerable  without 
their  wilful  default"  does  not  apply  in  the 
case  of  the  selection  of  a  security  which  at 
the  time  is  insufficient,  but  only  exonerates 
the  trustees  if  they  exercise  honest  and  fair 
discretion,  and  invest  upon  securities  of  suf- 
ficient value,  from  any  loss  that  arises  from 
a  subsequent  diminution  of  value.  Stretton 
V.  Ashmall,  3  Drew.  9,  24  L.  J.  Ch.  N.  S. 
277,  3  Week.  Rep.  4. 

An  indemnity  clause  providing  that  the 
trustees  should  not  be  answerable  or  ac- 
countable for  the  other  or  others  of  them, 
or  for  involuntary  losses,  nor  for  any  bank- 
er, etc.,  with  whom  or  in  whose  hands  any 
trust  money  should  be  deposited  for  safe 
custody,  was  not  discussed  by  the  court  in 
Rehden  v.  Wesley,  29  Beav.  213,  an  action 
for  a  loss  resulting  to  the  trust  estate  due 
to  the  insolvency  of  a  bank  in  which  the 
trustees  had  deposited  funds,  but  the  court 
treats  the  deposit  in  this  case  as  an  invest- 
ment, and  it  having  been  invested  in  a  se- 
curity not  authorized  by  the  will,  the  trus- 
tees were  held  personally  liable. 

An  indemnity  clause  providing  that  the 
trustees  should  not  be  answerable  for  the  in- 
sufficiency or  deficiency  in  a  title  or  value 
of  any  security,  securities,  stock  or  funds 
upon  which  the  trust  money,  or  any  part 
thereof,  should  be  placed  or  invested,  or  for 
any  other  misfortune,  loss,  or  damage  which 
might  happen  in  the  execution  of  the  trust, 
unless  it  should  happen  through  their  own 
wilful  default,  was  not  considered  by  the 
court  in  Drosier  v.  Brereton,  15  Beav.  221; 
but  in  that  case  the  trust  containing  such 
a  provision  was  held  to  impose  a  personal 
liability  upon  the  trustees  for  a  loss  re- 
sulting to  the  estate  from  an  investment  in 
a    second   mortgage    upon    house    property 
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commended  the  investment.  His  good  faith 
ia  further  abundantly  shown  by  the  fact 
that  in  his  own  right  he,  at  the  time  of 
these  purchases,  owned  stock  in  the  same 
institution,  and  continued  to  be  such  owner 
from  that  time  on.  It  is  a  common  knowl- 
edge that  trustees  find  it  difficult  to  make 
satisfactory  investments  of  trust  funds; 
as  the  amount  seeking  investment  is  all  the 
time  large  and  the  opportunities  for  profit- 
able, and  at  the  same  time  safe  invest- 
ments is  limited.  And  if  a  trustee,  under 
the  circumstances  which  surrounded  this 
■administrator  at  the  time  he  made  these 
investments,  acting  as  he  supposed  and  was 
advised  under  the  distinct  term's  of  the 
will,  is  to  be  h^ld  personally  liable  for  the 
loss,  not  only  would  it  result  as  it  seems' 


to  us,  in  a  gross  injustice  in  this  instance, 
but  it  would  prove  a  discouragement  to  con- 
scientious men,  deterring  them  from  accept- 
ing trusts  of  this  nature.  Where,  as  in 
this  case,  the  party  creating  the  trust  has 
given  to  the  trustee  enlarged  and  adequate 
powers,  and  he  exercises  them  in  good  faith 
and  with  prudence,  and  with  what  is  ap- 
parent good  judgment  at  the  time,  and  a 
loss  results,  equity  requires  that  that  loss 
be  borne  by  the  estate  and  the  beneficiaries 
thereof,  and  not  personally  by  the  trustee. 
Our  conclusion  is  that  the  provisions  of  the 
will  extended  the  scope  of  the  powers  as  to 
investments,  and  thus  took  the  case  out  of 
the  operation  of  the  statute,  and  that  no 
personal  liability  attached  to  the  adminis- 
trator.    We  know  of  no  reported  case  by 


greatly  out  of  repair,  which  resulted  in  a 
loss  to  the  estate. 

The  trustees  in  Budge  v.  Gummon,  42  L. 
J.  Ch.  N.  S.  22,  L.  R.  7  Ch.  719,  27  L.  T. 
N.  S.  666,  20  Week.  Rep.  1022,  held  funds 
under  a  marriage  settlement  and  also  under 
a  will.  The  settlement  contained  the  usual 
trustees'  indemnity  clause,  and  the  will  con- 
tained a  declaration  that  the  trustees  were 
not  to  be  answerable  for  involuntary  losses. 
Nothing  is  said  as  to  these  clauses  in  the 
opinion  of  the  court  holding  the  trustees 
liable. 

The  court  was  of  the  opinion  in  Pray's 
Appeal,  34  Pa.  100,  that  when  a  will  estab- 
lishing a  trust  gives  the  trustee  a  large  dis- 
eretion,  but  specifies  no  particular  securi- 
ties in  which  the  trust  funds  are  to  be  in- 
vested, the  trustee  should  make  such  invest- 
ments as  a  court  would  authorize  and  as 
are  allowed  by  statute:  and  if  the  trustee 
pursues  such  a  course  he  will  be  saved 
harmless  from  the  consequences. 

The  provisions  of  the  Pennsylvania  stat- 
ute as  to  investments  wliich  may  be  made 
by  trustees  do  not  apply  where  the  testator 
in  his  will  confers  express  authority  on  the 
trustees  as  to  investments  which  they  may 
make.  Bartol's  Estate,  182  Pa.  407,  38  Atl. 
527. 

The  fact  that  a  trustee  neither  made  nor 
expected  to  make  any  personal  gain  from 
his  act  does  not  exonerate  him  from  liabil- 
ity for  a  breach  of  the  trust,  under  a  clause 
in  the  instrument  creating  the  trust,  which 
exempts  him  except  for  wilful  and  inten- 
tional breach  of  the  trust.  Tuttle  v.  Gil- 
more,  36  N.  J.  Eq.  C17  (affirming  32  N.  J. 
Eq.  611). 

See  Hart's  Estate,  203  Pa.  480,  63  Atl. 
364,  and  subdivision  III.,  under  the  various 
forms  of  investments,  for  further  cases  con- 
taining various  forms  of  provisions  in  the 
instrument  creating  the  trust. 

III.  Application  to  specific  invesimenta, 

a.  In  generalm 

It  thus  appears  that  the  courts  agree  in 
A  general  way  as  to  the  care  which  the  trus- 
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tee  is  bound  to  exercise  if  he  would  be  re- 
lieved of  liability  for  a  loss.  The  court  in 
King  V.  Talbot,  40  N.  Y.  76,  after  referring 
to  the  duty  of  a  trustee  to  be  faithful,  dil- 
igent, and  prudent  in  the  administration  of 
the  trust,  and  stating  that  to  this  general 
statement  of  the  duty  of  trustees  there  is 
no  want  of  promulgation  or  sanction,  nor 
want  of  sources  of  information  for  their 
guidance,  says  that  the  real  inquiry,  there- 
fore, is  whether  the  administration  of  the 
trust  has  thus  been  governed  by  fidelity, 
diligence,  and  prudence,  and  that  if  it  has, 
the  trustees  are  not  liable  for  loss  which 
nevertheless  has  happened.  Continuing  fur- 
ther, the  court  says:  "This,  however,  aids 
but  little  in  the- examination  of  the  defend- 
ants' conduct,  unless  the  terms  of  definition 
are  made  more  precise.  What  are  fidelity, 
diligence,  and  discretion?  and  what  is  the 
measure  thereof  which  trustees  are  bound 
to  possess  and  exercise?"  It  is  the  aim  of 
this  subdivision  to  show  the  answers  which 
the  courts  have  given  to  these  questions,  so 
far  as  they  have  attempted  to  answer  t^em 
at  all. 

"b.  JPuhlic  securities, 

1,  Government. 

A  trustee  who  invested  the  trust  estate 
in  United  States  bonds  payable  in  twenty 
years,  but  redeemable  at  the  option  of  the 
government  after  five  years,  purchasing 
them  at  a  premium,  is  not  charffeable  with 
the  loss  of  the  premium  on  uie  govern- 
ment's unexpectedly  redeeming  the  same  be- 
fore maturity,  where  he  acted  on  the 
advice  of  counsel,  and  it  was  the  general 
opinion  of  capitalists  that  the  bonds  would 
not  be  redeemed  until  maturity.  Gridland's 
Estate,  132  Pa.  479,  19  Atl.  362.  The  will 
here  authorized  certain  investments,  among 
which  United  States  bonds  were  not  in- 
cluded, but  the  riffht  to  invest  in  such 
bonds  seems  not  to  nave  been  questioned. 

An  executor  who  is  authorized  by  the  will 
to  invest  funds  in  bond  and  mortgage  on 
real  estate,  or  in  public  stocks  of  the  state 
of  New  York  or  of  the  United  States,  has 
the   right   to   invest   in   any   of   the   three 
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any  of  the  courts  of  this  state  which  exactly 
determines  the  case  at  har,  but  i^e  con- 
clusions hereinbefore  indicated  are  conso- 
nant with,  and  to  a  greater  or  less  d^ree 
supported  by,  Miller  v.  Proctor,  20  Ohio 
St.  442;  Watts  v.  Watts,  38  Ohio  St.  480; 
Scott  V.  Marion  Twp.  39  Ohio  St.  163; 
Hamilton  t.  Jacobs,  4  Ohio  C.  C.  250,  2 
Ohio  C.  D.  528. 

Attention  is  called  by  counsel  to  what  it 
is  claimed  appears  by  the  record,  that  in 
making  one  of  these  investments  the  ad- 
ministrator must  have  used  some  $81  of 
his  own  money,  and  over  $200  of  the  life 
estate  fund,  while  he  was  authorized  to 
invest  only  the  permanent  fund.  This  was 
an  irregularity,  but  it  ought  not  to  be 
visited  with  a  severe  penalty,  especially  as 
no  reason  is  shown  why  it  may  not  be  or- 
dered adjusted,  and  the  accounts  properly 
settled  without  detriment  to  the  beneficiar- 


ies in  the  probate  court.  It  also  appears 
that  a  portion  of  the  stock  purchased  was 
first  issued  in  the  individual  name  of  the 
administrator.  This  was  through  inadver- 
tence and  a  temporary  misunderstanding  of 
the  force  of  the  provision  of  the  will  con- 
veying title  to  all  the  estate  to  the  trustee. 
As  soon  as  the  mistake  was  discovered  it 
was  corrected,  and  the  certificates  of  stock 
to  the  administrator  as  such  duly  issued. 
We  do  not  regard  the  objection  as  serious. 

The  conclusion  stated  requires  a  reversal 
cf  the  judgments  of  the  Circuit  and  Common 
Pleas  Courts,  and  a  final  judgment  by  this 
court  overruling  the  exception,  and  for  costs 
in  favor  of  the  plaintiflT  in  error. 

Judgment  reversed. 

Crew,  Ch.  J.,  Summers,  Davis,  Shanck, 
and  Price,  JJ.,  concur. 


modes  stated,  and  cannot  be  held  liable  for 
a  depreciation  due  to  the  final  payment  at 
par  of  United  States  bonds  purchased  at  a 
premium,  especially  where  no  more  favor- 
able result  could  have  been  attained  by 
adopting  any  of  the  other  modes  of  invest- 
ment authorized.  Valentine  v.  Valentine, 
3  Dem.  597. 

A  trustee  under  a  will  providing  that  the 
"present  good  investments"  are  to  remain 
is  not  liable  to  the  remaindermen  for  a  de- 
preciation in  the  value  of  government  and 
railroad  bonds  received  from  the  estate,  due 
to  the  decrease  in  premium  from  the  ap- 
proach of  maturity.  Re  Hunt,  121  App. 
Div.  96,  105  N.  Y.  Supp.  696. 

Although  it  has  been  held  that  the 
words  "government  security  or  securities" 
do  not  apply  to  exchequer  bills  (Ex  parte 
Chaplin,  3  Younge  &  C.  Exch.  397,  3  Jur. 
750),  the  court  was  of  the  opinion  in  Mat- 
thews V.  Brise,  6  Beav.  239,  12  L.  J.  Ch. 
N.  S.  263,  affirmed  in  15  L.  J.  Ch.  N.  S.  39, 
10  Jur.  105,  that  exchequer  bills  are  a  prop- 
er temporary  investment  for  a  testamentary 
trustee  who  is  authorized  to  invest  in  par- 
liamentary stock  or  public  funds  of  Great 
Britain,  or  in  real  securities  in  England 
during  the  time  while  a  mortgage  security 
is  being  perfected.  The  trustees  in  this 
case  were  held  liable  for  a  loss  on  other 
grounds. 

But  in  Knott  v.  Cottee,  16  Beav.  77,  16 
Jur.  752,  where  an  executor  who  was  au- 
thorized to  invest  the  trust  funds  in  public 
or  government  stock  or  funds  of  Great  Brit- 
ain, or  upon  real  security  in  England  or 
Wales,  invested  the  funds  in  foreign  stock 
and  upon  exchequer  bills,  and  had  pre- 
viously, by  order  of  court,  sold  the  ex- 
chequer bills  at  a  loss,  such  executor  was 
held  chargeable  with  the  amount  improper- 
ly invested  in  exchequer  bills,  and  entitled 
to  be  credited  with  the  proceeds  of  such 
bills. 

See  Wood  v.  Middleton,  79  L.  T.  N.  S. 
155,  infra,  III.  g,  2,  a. 
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;9.  Municipal, 

In  the  absence  of  express  authority^ 
either  from  the  instrument  creating  the 
trust  or  a  competent  court,  a  trustee  has  no 
right  to  invest  trust  funds  in  municipal 
bonds;  and  he  is  not  entitled  to  credit 
therefor  upon  an  accounting.  Tucker  v. 
Tucker,  33  N.  J.  Eq.  235. 

Under  a  will  creating  a  trust  providing 
that  investments  were  to  be  made  upon 
real  security  or  in  stocks  or  bonds  of  the 
United  States  or  of  the  state  in  which  the 
trust  was  created,  an  investment  by  the  ex- 
ecutors in  municipal  bonds  is  unauthorized, 
and  the  executors  are  personally  liable  for 
loss  resulting  therefrom.  Woodruff  v. 
Lounsberry,  40  N.  J.  Eq.  545,  5  Atl.  99, 
afl&rmed  in  42  N.  J.  Eq.  699,  11  Atl.  113. 

3.  Confederate. 

The  rule  applicable  to  trustees  generally 
has  been  applied  to  the  liability  of  trustees 
for  investments  in  Confederate  bonds;  and 
a  trustee  who  exercised  the  proper  degree 
of  care  in  making  the  investment  was  held 
not  personally  liable  for  the  loss.  Neilson 
V.  Cook,  40  Ala.  498;  Moses  v.  Moses,  50 
Ga.  9;  Chalk  v.  Patterson,  5  S.  C.  290. 

And  where  the  trustee  did  not  exercise 
the  requisite  degree  of  care  in  making  such 
an  investment,  he  was  held  personally  liable 
for  a  loss  resulting  therefrom.  Houston  v. 
Deloach,  43  Ala.  364,  94  Am.  Dec.  689; 
Powell  V.  Boon,  43  Ala.  459. 

Such  investments  were  at  first  regarded 
by  the  United  States  courts  as  being  invest- 
ments in  aid  of  the  Confederate  govern- 
ment, and  therefore  void.  Head  v.  Starke, 
Chase,  Dec.  312,  Fed.  Cas.  No.  6,293;  Horn 
V.  Lockhart,  17  Wall.  570,  21  L.  ed.  657, 
affirming  1  Woods,  628,  Fed.  Cas.  No. 
8,445;  McBumey  v.  Carson,  99  U.  S.  567, 
25  L.  ed.  378;  Copeland  v.  McCue,  6  W.  Va. 
264.  Apparently  this  is  the  view  taken  in 
Hall  v.  Hall,  43  Ala.  488,  94  Am.  Dec  703 
and  Sprowl's  Succession,  21  La.  Ann,  544. 
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.  COMMONWEALTH  OF  PENNSYLVANIA 
EX  REL.  FAIRMAN  ALGEO 

V. 

MARY  RILEY,  A  Lunatic, 

and 

W.  A.  McCONNELL,  Committee,  Appt 

(226  Pa.  244,  75  AtL  367.) 

Insane  person  •—  committee  •—  loss  of 
funds. 

1.  A  committee  of  a  lunatic,  who  invests 
his  funds  in  honds  of  a  private  corporation 
without  receiving  the  sanction  of  the  court, 
as  provided  by  statute,  must  bear  the  loss 
caused  by  the  insolvency  of  the  corpora- 
tion. 

Same  —  ratification. 

2.  The  court  will  not  ratify  the  act  of  the 
committee  of  a  lunatic  in  investing  the 
trust  funds  in  the  bonds  of  a  private  cor- 


poration, after  the  corporation  has  become 
insolvent. 

(January  3,  1910.) 

APPEAL  by  defendant  McConnell  from  a 
decree  of  the  Court  of  Common  Pleas 
for  Beaver  County  refusing  to  approve  an 
investment  of  certain  funds  made  by  him 
as  committee  for  Mary  Riley,  a  lunatic, 
and  surcharging  him  with  the  amount 
thereof.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  H.  Laird,  for  appellant: 
The  court  should  not  refuse  to  approve 
an  investment  by  a  committee  in  the  bonds 
of  a  private  corporation,  secured  by  a  mort- 
gage on  its  real  estate  and  plant,  when  it 
appears  that  the  real  estate  so  mortgaged 
was  worth  over  twice  the  amount  of  the 
mortgage,  that  the  committee  had  made  the 
loan  after  a  careful  examination  of  values. 


Subsequent  to  the  decision  in  Copeland  v. 
McCue,  supra,  the  supreme  court  of  West 
Virginia  had  occasion  to  investigate  the  li- 
ability of  a  trustee  for  an  investment  in 
Confederate  bonds,  and  states  that  a  much 
more  just  and  liberal  view  of  business 
transactions  occurring  during  the  war  had 
since  been  adopted  by  the  courts.  The  trus- 
tee in  the  later  case  of  McClure  v.  Johnson, 
14  W.  Va.  432,  was  held  liable  on  the 
ground  that  he  had  failed  to  exercise  the 
requisite  degree  of  care. 

The  court  in  Glasgow  v.  Lipse,  117  U.  8. 
327,  29  L.  ed.  901,  6  Sup.  Ct.  Rep.  767, 
states  that  an  executor  in  one  of  the  Con- 
federate states  had  no  authority  to  invest, 
in  Confederate  securities,  property  or  law- 
ful money  already  in  his  hands. 

In  Lamar  v.  Micou,  112  U.  S.  452,  28  L. 
ed.  761,  5  Sup.  Ct.  Rep.  221,  the  court 
holds  that  an  investment  by  a  guardian  re- 
siding in  Georgia,  in  Confederate  bonds, 
was  unlawful  and  could  not  be  justified  by 
any  legislative  act  or  judicial  decree  or  de- 
cision of  the  state,  as  the  so-called  Confed- 
erate government  was  in  no  sense  a  lawful 
government,  but  a  mere  government  of  force, 
and  the  bonds  issued  in  its  name  and  for  its 
support  had  no  legal  value  as  money  or 
property,  except  by  agreement  or  acceptance 
of  parties  capable  of  contracting  with  each 
other,  and  could  never  be  regarded  by  a 
court  sitting  under  the  authority  of  the 
United  States  as  securities  in  which  trust 
funds  might  be  lawfully  invested.  But  in 
Baldy  v.  Hunter,  171  U.  S.  388,  43  L.  ed. 
208,  18  Sup.  Ct.  Rep.  890,  the  court  states 
that  the  language  used  in  the  preceding 
case  is  to  be  taken  in  connection  with  the 
history  of  the  guardian's  transaction  as  dis- 
closed in  the  statement  of  the  case,  from 
which  it  appeared  that  the  guardian  was 
appointed  in  New  York  state  in  1855.  and 
immediately  received  several  thousand  dol- 
lars belonging  to  his  wards,  which  he  in- 
vested in  st<K!ks  of  a  bank  in  New  York 
and  another  in  Georgia,  each  paying  at  the 
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time  good  annual  dividends;  that  on  the 
breaking  out  of  the  Rebellion  he  voluntar- 
ily removed  from  New  York  to  Georgia, 
where  he  took  up  his  residence,  sympntliiz- 
ing  with  the  Rebellion,  and  doing  all  in  his 
power  to  accomplish  its  success,  and  that 
he  invested  the  money  accruing  from  such 
bank  stocks  in  Confederate  bonds.  In  the 
latter  case  an  investment  by  a  guardian, 
resident  within  the  Confederate  lines,  of 
Confederate  money  in  Confederate  bonds, 
was  held  not  to  render  him  liable  for  the 
loss. 

A  guardian  will  not  be  held  liable  for  a 
loss  resulting  from  the  collection  of  well- 
secured  notes  executed  before  the  war,  and 
the  investment  of  the  proceeds  in  Confed- 
erate bonds,  although  some  of  such  changes 
in  investment  took  place  as  late  as  July, 
1863,  at  which  time  there  was  a  great  de- 
preciation in  Confederate  securities,  where 
no  sinister  or  self-seeking  purpose  is  shown 
for  the  change,  he  invested  funds  of  his  own 
in  the  same  manner,  and  acted  upon  the 
advice  of  the  wisest  and  most  experienced 
men  of  his  section,  and  after  a  failure  to 
make  private  loans  at  a  desirable  rate  of 
interest.    Robertson  v.  Wall,  85  N.  C.  283. 

In  Pitts  v.  Singleton,  44  Ala.  363,  it  is 
stated  that  executors  are  trustees,  and  trus- 
tees cannot  change  the  estate  of  a  benefi- 
ciary in  their  keeping  into  other  funds  with- 
out authority  of  law;  and  where  tlicy  have 
thus  changed  the  piroperty  of  their  deced- 
ents into  Confederate  notes  and  bonds, 
which  subsequently  become  worthless,  they 
must  suffer  the  loss,  unless  it  is  shown  that 
they  are  not  in  fault. 

A  trustee  is  not  liable  for  losses  on  in- 
vestments in  Confederate  bonds,  where  he 
has  acted  in  good  faith,  and  managed  the 
trust  funds  with  that  degree  of  diligence 
which  prudent  business  men  similarly  situ- 
ated use  in  the  conduct  of  their  own  affairs. 
Green  v.  Rountree,  88  N.  C.  164. 

The  rule  to  be  applied  to  transactions  of 
fiduciaries    in   mansiging   the   trust   estate 
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had  taken  the  advice  of  counsel  as  to  the 
legality  of  the  loan,  and  there  was  no  evi- 
dence of  fraud  or  supine  negligence  on  the 
part  of  the  committee. 

Spaulding  v.  Bullock,  20  Pa.  Super.  Ct. 
301;  Hain's  Estate,  167  Pa.  65,  31  Atl. 
337;  Neff's  Appeal,  67  Pa.  91;  Palmer  v. 
Jones,  1  Vem.  144;  Knight  v.  Plymouth, 
3  Atk.  480,  1  Dick.  120;  Pybus  v.  Smith, 
1  Ves.  Jr.  193;  Rowth  v.  Howell,  3  Ves.  Jr. 
565;  Osgood  v.  Franklin,  2  Johns.  Ch.  1,  7 
Am.  Dec.  613;  Thompson  v.  Brown,  4  Johns. 
Ch.  619;  Pim  v.  Downing,  11  Serg.  &  R. 
06;  Johnson's  Appeal,  12  Serg.  &  R.  317; 
Konigmacher  v.  Kimmel,  1  Penr.  &  W. 
215,  21  Am.  Dec.  374;  Stem's  Appeal,  6 
Whart.  472,  34  Am.  Rep.  569;  Calhoun's 
Estate,  6  Watts,  185;   Crist  v.  Brindle,  2 


Rawle,  122;  Eyster's  Appeal,  16  P&.  376; 
Vez  V.  Emery,  5  Ves.  Jr.  144;  Moore's 
Appeal,  10  Pa.  435;  Old's  Estate,  176  Pa. 
150,  34  Atl.  1022;  Cfaambersburg  Sav. 
Fund  Ab80.'s  Appeal,  76  Pa.  203;  During's 
Appeal,  13  Pa.  235;  Bradley's  Appeal,  89 
Pa.  614;  King  v.  Morrison,  1  Penr.  &  W. 
188;  Gridland's  Estate,  132  Pa.  484,  19 
Atl.  362;  Clarke  v.  Western  Assur.  Co.  146 
Pa.  670,  16  L.R.A.  127,  28  Am.  St  Rep. 
821,  23  Atl.  248. 

Messrs.  Hioe,  Morrison,  Reader,  & 
Biay,  for  appellee: 

A  trustee  can  protect  himself  from  risk 
only  when  he  invests  the  trust  fund  in  real 
or  governmental  securities,  or  makes  the 
investment  in  pursuance  of  an  order  by  the 
court. 


during  the  Civil  War  depends  on  the  partic- 
ular facts  and  circumstances  of  each  case. 
Wayland  v.  Crank,  79  Va.  602. 

As  affected  by  the  provisions  of  a  wilL 

Where  the  investment  in  Confederate 
bonds  was  made  contrary  to  the  provisions 
of  a  will,  the  trustee  is  liable  for  a  loss  re- 
sulting therefrom.  Womack  v.  Austin,  1 
6.  C.  421.  Or  where  a  sale  of  trust  prop- 
erty takes  place  in  violation  of  a  provision 
ef  the  will,  the  trustee  is  likewise  liable. 
Dickerson  v.  Smith,  17  S.  C.  289.  But 
vhere  the  trustee  has  complied  with  the 
conditions  prescribed  in  the  will  as  to  the 
investment,  he  is  not  liable  for  a  loss. 
Pearce  v.  Venning,  14  Rich.  Eq.  84. 

Investments  of  Confederate  money. 

Where  a  trustee  came  into  possession  of 
-Confederate  money  without  negligence  on 
his  part,  he  was  authorized  to  invest  the 
same  in  Confederate  bonds,  as  the  estate 
was  in  no  worse  condition  by  the  change 
into  the  bonds.  Cobb  v.  Taylor,  64  N.  C. 
193;  Sudderth  v.  McCombs,  65  N.  C.  186; 
State  ex  rel.  Whitford  v.  Foy,  66  N.  C. 
266;  Longmire  v.  Herndon,  72  N.  C.  629; 
Sudderth  v.  McCombs,  79  N.  C.  398;  Pat- 
ton  V.  Farmer,  87  N.  C.  337 ;  Green  v.  Roun- 
tree,  88  N.  C.  164;  Manning  v.  Manning,  12 
Rich.  Eq.  410;  McLure  v.  Steele,  14  Rich. 
Eq.  105;  Hinton  v.  Kennedy,  3  S.  C.  459; 
Waller  v.  Cresswell,  4  S.  C.  353;  West  v. 
Cauthen,  9  S.  C.  45;  Koon  v.  Munro,  11  S. 
O.  139;  Brabham  v.  Crosland,  25  S.  C.  625, 
1  S.  E.  33;  Mills  v.  Mills,  28  Gratt.  442; 
Lingle  v.  Cook,  32  Gratt.  262;  Waller  v. 
Catlett,  83  Va.  200,  2  S.  E.  280;  Baldy  v. 
Hunter,  171  U.  S.  388,  43  L.  ed.  208,  18 
Sup.  Ct.  Rep.  890,  affirming  98  Ga.  170,  25 
8.  E.  416. 

Executors  who,  previous  to  February, 
1863,  received  Confederate  currency  in 
settling  up  the  estate,  and  on  account  of  the 
difficulty  of  communication  and  inability  to 
pay  the  same  to  the  heirs  upon  distribution, 
promptly  invested  the  same  for  the  benefit 
of  the  heirs  in  securities  which  became 
worthless  by  the  result  of  the  war,  were  not 
44  L.K.A.(N.S.) 


liable  for  the  loss.  Cobb  v.  Taylor,  64  N.  C 
193. 

Where,  however,  the  trustee  was  negli- 
gent in  obtaining  the  Confederate  money  in 
the  first  instance,  he  was  held  personally 
liable  for  a  loss  resulting  from  tne  invest- 
ment in  Confederate  bonds.  State  ex  rel. 
Purser  v.  Simpson,  65  N.  C.  497;  Jurney  v. 
Cowan,  67  N.  C.  393;  Mayer  v.  Mordecai, 
1  S.  C.  383,  7  Am.  Rep.  26;  Sanders  v.  Rog- 
ers, 1  S.  C.  452;  Creighton  v.  Pringle,  3  S. 
C.  77;  Cureton  v.  Watson,  3  S.  C.  451; 
Finch  V.  Finch,  28  S.  C.  164, 13  Am.  St.  Rep. 
665,  6  S.  E.  348;  McClure  v.  Johnson,  14  W. 
Va.  432. 

Where  a  trustee  loaned  trust  funds  on 
security  of  a  personal  bond,  and  the  loan 
was  paid  him  during  the  war  in  Confeder- 
ate treasury  notes,  and  he  invested  the 
amount  thereof  in  Confederate  bonds,  he 
was  held  personally  liable  for  the  loss. 
Singleton  v.  Lownder,  9  S.  C.  465.  The  li- 
ability in  this  case  is  based  upon  the  fact 
that  the  security  taken  in  the  first  instance 
was  a  breach  of  trust,  in  the  absence  of  an 
explanation  of  such'  investment.  It  is  also 
stated  that  it  was  a  clear  breach  of  trust 
for  the  trustee  to  convert  the  bond  into  de- 
preciating Confederate  currency  at  its  nom- 
inal value,  as  it  was  not  at  the  time  worth 
its  nominal  value.  The  fact  that  the  obli- 
gors in  the  bond  became  insolvent  as  a  result 
of  the  war  was  held  immaterial  in  view  of 
the  fact  that  the  taking  of  the  bond  in  the 
first  instance  was  a  breach  of  trust. 

See  McBurney  v.  Carson^  99  U.  S.  567, 
26  L.  ed.  378. 

An  executor  against  whom  a  decree  for 
money  is  made  in  favor  of  legatees  runs  the 
risk  of  loss  from  worthlessness  of  Confed- 
erate bonds  in  which  he  invests  the  funds 
for  the  benefit  of  the  legatees,  after  their 
refusal  to  receive  payment  in  Confederate 
money.    Workman  v.  Boiling,  2  S.  C.  458. 

Order  of  court. 

Under  the  Georgia  act  of  1861-63,  a 
guardian  who  applied  to  a  court  for  au- 
thorization as  to  an  investment  of  Confed- 
erate money,  and  was  directed  by  the  court 
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Frankenfield's  Appeal,  127  Pa.  369,  note; 
HemphUrs  Appeal,  18  Pa.  303. 

The  making  of  an  order  nunc  pro  tunc 
ift  always  ducretionarj. 

Ley  V.  Union  Canal,  6  Watts,  104;  Weid- 
ner  y.  Matthews,  11  Pa.  336;  Lanee  t. 
Bonnell,  105  Pa.  46. 

Mestrezat,  J.,  delivered  the  opinion  of 
the  court: 

We  are  not  inclined  to  disturb  the  rule 
announced  by  Chief  Justice  Black  more  than 
half  a  century  ago  in  Hemphill's  Appeal, 
18  Pa.  303,  and  since  recognized  and  fol- 
lowed by  this  court.  In  delivering  the 
opinion  in  that  case  the  Chief  Justice  said 
(p.  305) :  "In  England  it  has  been  held 
for  more  than  a  century  past  to  be  settled 


law  that  a  trustee  can  only  protect  himself 
from  risk  when  he  invests  the  trust  fund 
in  real  or  government  securities,  or  makes 
the  investment  in  pursuance  of  an  order  by 
the  court.  .  .  .  The  same  rule  has  been 
adopted  in  its  whole  length  and  breadth  by 
the  courts  of  Kew  York  and  New  Jersey. 
.  .  .  In  Pennsylvania' this  doctrine  does 
not  appear  ever  to  have  been  either  affirmed 
or  denied.  .  .  .  But  the  time  has  come 
when  the  interests  and  rights  of  trustees 
as  well  as  oiphans,  married  women,  and 
insane  persons,  demand  the  settling  of  it, 
and  we  think  the  rule  here  ought  to  be  as 
it  is  elsewhere."  In  Worrell's  Appeal,  23 
Pa.  44,  Knox,  J.,  delivering  the  opinion, 
said  (p.  48) :  "It  may  now  be  considered 
as  settled  law  that  in  Pennsylvania  an  in- 


to invest  in  Confederate  security,  which  was 
done,  and  which  afterwards  resulted  in  a 
loss  to  the  estate,  was  not  personally  liable 
for  such  loss.  Nelms  v.  Summers,  54  Qa. 
606. 

It  is  a  good  defense  to  an  action  upon  a 
guardian's  bond  that  the  guardian  in  1864, 
under  a  proper  order  of  court,  invested  the 
money  of  his  ward  in  bonds  of  the  Confed- 
erate states.  Franklin  v.  McElroy,  99  Ga. 
123,  24  S.  E.  975. 

]^ecutors  under  a  will  admitted  to  pro- 
bate in  February,  1863,  directing  them  to 
sell  the  testator's  property,  and  to  hold  the 
money  in  their  hands,  or  loan  it  out,  as 
they  think  best,  until  the  testator's  children 
are  of  age,  when  it  is  to  be  paid  to  them, 
cannot  be  held  personally  liable  for  a  loss 
resulting  from  accepting  Confederate  money 
in  payment  of  such  property,  according  to 
the  desire  of  the  adult  legatees,  and  invest- 
ing the  share  of  infant  children  in  Confed- 
erate bonds  under  an  order  of  the  court. 
Fugate  V.  Honaker,  22  Gratt.  409. 

An  executor  under  a  will  directing  the  in- 
vestment of  assets  of  the  estate  in  state 
stock  cannot  be  held  liable  for  investing  in 
Confederate  bonds,  under  an  order  of  the 
court  authorizing  an  investment  either  in 
Confederate  or  state  securities,  where  he 
purchased  the  former  in  the  exercise  of  his 
discretion,  because  the  state  securities  were, 
greatly  appreciated  as  compared  with  Con- 
federate currency,  and  the  Confederate 
bonds  were  regarded  by  sagacious  business 
men  as  equally  safe  with  other  securities. 
Crouch  V.  Davis,  23  Gratt.  62  (writ  of  er- 
ror dismissed  in  94  U.  S.  514,  24  L.  ed. 
281). 

An  administrator  cannot  be  held  liable 
for  collecting  a  debt  in  Confederate  cur- 
rency, and  investing  the  same  in  a  Confed- 
erate bond,  when  ordered  to  do  so  by  the 
court  Fauber  v.  Gentry,  89  Va.  312,  15  S. 
E.  899. 

But  a  trustee  in  Georgia,  receiving  good 
funds  in  1860,  and  obtaining  an  order  in 
1864  from  the  judge  of  the  superior  court, 
authorizing  him  as  trustee  to  invest  the 
fund  in  his  hands  in  Confederate  bonds, 
which  soon  after  became  worthless,  has  the 
44  L.BA.(N.8.) 


burden  of  showing  dearlv  and  satisfactorily 
how  the  funds  originally  received  by  him 
were  converted  into  Confederate  money, 
and  that  he  acted  in  good  faith  in  receiving 
it,  and  that  he  did  so  at  a  time  when  it  was 
the  common  currency,  and  when  prudent 
business  men  were  receiving  it  in  payment 
of  debts.    Westbrook  v.  Davis,  48  Ga.  471. 

See  Moses  v.  Moses,  50  Ga.  9. 

See  Snelling  v.  McCreary,  14  Bich.  Eq. 
291,  infra,  V.  e,  where  a  trustee  who  invest- 
ed in  Confederate  bonds  contrary  to  an 
order  of  court  was  held  liable  for  the  loss. 

Absence  of  order  of  court. 

The  court  in  Bruce  t.  Strickland,  47  Ala. 
192,  states  that  an  administrator  cannot 
change  or  convert  the  trust  funds  into 
Confederate  security  without  a  proper  or- 
der of  court  justifying  such  change. 

Under  a  statute  providing  that  for  no 
balance  of  money  in  his  hands  on  annual 
account  shall  a  guardian  be  charged  in- 
terest, but  the  court  may  direct  him  to 
place  the  same  at  interest,  taking  bond 
with  security  for  the  payment  thereof,  a 
guardian  who  loans  out  his  ward's  money 
for  Confederate  treasury  notes,  without  the 
authority  of  the  court,  and  deposits  the 
treasury  notes  in  his  own  name  foB  the  pur- 
pose of  investment  in  Confederate  bonds,  is 
personally  liable  for  a  loss  which  results. 
Coffin  V.  Bramlitt,  42  Miss.  194,  97  Am.  Dec. 
449. 

See  "Liability  under  Statute,"  infra,  and 
subdivision  V.  infra,  as  to  order  of  court 
generally. 

Investments  in  trustee's  own  name. 

Where  the  trustee  takes  the  Confederate 
certificates  in  his  individual  name,  he  is  not 
entitled  to  credit  therefor.  Glenn  v.  Glenn, 
41  Ala.  571 ;  De  Jamette  v.  De  Jamette,  41 
Ala.  708. 

Liability  under  statute. 

A  statute  was  enacted  in  Alabama,  au- 
thorizing trustees  to  invest  in  bonds  of  the 
Confederate  States  or  of  the  state  of  Ala- 
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vestment  by  a  guardian  or  other  trustee, 
unless  authorized  by  the  deed  of  trust,  in 
the  stock  of  an  incorporated  company, 
whether  a  bank,  railroad,  canal,  manufac- 
turing, or  mining  corporation,  cannot  be 
made  at  the  risk  of  a  ward  or  other  cestui 
que  trust.  It  is  unnecessary  to  repeat  the 
reasons  which  are'  the  foundation  of  this 
rule.  In  England  and  in  this  country  the 
adoption  of  the  rule  has  been  found  essen- 
tially necessary  for  the  protection  of  those 
who  could  not  protect  themselves.  It  will 
not  do  to  say  that,  because  prudent  men 
sometimes  invest  their  own  money  in  such 
stocks,  guardians  may  legally  invest  the 
estate  of  their  wards  in  like  manner." 
About  thirty  years  later,  after  full  argu- 
ment and  due  consideration,  we  recognized 


and  enforced  the  rule  announced  in  those 
cases  in  Frankenfield's  Apeal,  11  W.  N.  C. 
373.  It  waa  said  (p.  374) :  '*This  being 
so,  the  law  regulating  investments  by  com- 
mittees of  lunatics  becomes  applicable  to 
the  case,  and  controls  it.  The  act  of  June 
]3,  1836  [P.  L.  599],  §  34,  expressly  directs 
that  such  investments  must  be  made  under 
the  direction  of  the  court  of  common  pleas, 
and  only  exempts  the  committee  from  lia- 
bility for  loss  when  he  pursues  this  course 
and  in  good  faith.  ...  In  Hemphill's 
Appeal,  18  Pa.  303,  it  was  firmly  and  defi- 
nitely settled  that  a  trustee  can  only  pro- 
tect himself  from  risk  when  he  invests  the 
trust  fund  in  real  or  governmental  securi- 
ties, or  makes  the  investment  in  pursuance 
of  an  order  by  court." 


bama,  and  providing  that  the  trustees 
should  be  credited  with  the  amount  actually 
bona  fide  paid  for  them.  This  act  further 
provided  that  all  such  purchases  should  be 
reported  by  the  trustees  to  the  court  within 
sixty  days  after  the  purchase  or  receipt,  un- 
less good  cause  could  be  shown  to  the  court 
for  not  making  the  report  within  that  time. 
The  act  was  finally  declared  unconstitution- 
al in  Houston  v.  Deloach,  43  Ala.  364,  94 
Am.  Dec.  689,  and  again  in  Powell  v.  Boon, 

43  Ala.  459.  But  in  the  meantime  invest- 
ments in  Confederate  bonds  were  sustained 
in  Watson  v.  Stone,  40  Ala.  451,  01  Am. 
Dec.  484;  Ivey  v.  Coleman,  42  Ala.  409,  and 
Walthall  V.  Walthall,  42  Ala.  450. 

The  court  is  of  the  opinion  in  Hall  v. 
Hall,  43  Ala.  488,  94  Am.  Dec.  703,  that  a 
guardian  who  has  failed  to  report  an  invest- 
ment made  by  him  in  interest-bearing  bonds 
of  the  Confederate  States  is  liable  for  a  loss 
resulting  to  the  trust  estate.  The  act  of 
1861  was  by  this  case,  however,  declared 
unconstitutional,  and  the  decision  really 
rests  on  another  ground. 

The  trustee  was  held  not  liable  for  losses 
resulting  from  such  investment  in  case  of 
a  failure  to  report,  unless  it  was  shown  that 
damage  was  tliereby  sustained.  Dockery  v. 
McDowell,  40  Ala.  476;  Beasley  v.  Watson, 
41  Ala.  234.  And  a  subsequent  approval 
of  the  investment  which  was  not  reported 
to  the  court  was  held  sufiicient  to  sustain 
the  same,  even  though  such  approval  did 
not  take  place  until  after  the  close  of  the 
war.  Hoffman  v.  Stoudemire,  42  Ala.  593. 
The  reasoning  of  the  latter  case  is  disap- 
proved in  Powell  v.  Boon,  supra. 

The  court  in  Owen  v.  Peebles,  42  Ala.  338, 
is  of  the  opinion  that  unless  the  adminis- 
trator, guardian,  or  trustee  reported  an  in- 
vestment to  the  court  within  the  time  re- 
quired by  the  statute,  he  was  not  entitled 
to  the  credit,  but  held  that  the  4th  section 
of  the  act  of  Feb.  23,  1866,  p.  115,  author- 
ized the  credit  for  such  investment  if  made 
in  good  faith,  without  regard  to  the  report, 
and  abrogated  the  prescribed  forfeiture  for 
lack  thereof;  but  if  the  omission  to  make 
the  report  had  produced  injury  to  the  trust 
estate,  the  trustee  should  be  charged  to  the 
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extent  of  such  injury.  The  obiter  state- 
ment of  the  court  in  this  case  is  contrary 
to  the  holding  in  Dockery  v.  McDowell  and 
Beasley  v.  Watson,  supra.  The  former  case 
is  referred  to,  but  without  any  satisfactory 
distinction  beins  made. 

Under  the  Mississippi  statute  authoriz- 
ing an  investment  in  Confederate  bonds, 
such  an  investment  was  allowed  in  Trotter 
V.  Trotter,  40  Miss.  704.  But  in  Bailey  v. 
Fitzgerald,  56  Miss.  678,  a  guardian  was 
held  personally  liable  for  money  lost  to  his 
ward's  estate  through  investment  in  Con- 
federate bonds,  although  the  same  was  made 
in  pursuance  of  an  order  of  court  and  au- 
thorized by  statute,  since  the  order  and  the 
investment  were  acts  of  the  state  in  aid  of 
the  Confederate  government,  and  therefore 
void.  The  court  in  this  case  followed  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  holding  the  statute  void.  The.  su- 
preme court  of  Georgia  in  Nelms  v.  Sum- 
mers, 54  Ga.  605,  refused  to  follow  the  Su- 
preme Court  of  the  United  States,  holding 
that  this  matter  was  one  exclusively  with- 
in the  province  of  the  state  government. 

The  Virginia  act  of  March  5,  1863,  pro- 
vided that  when  a  trustee  has  in  his  bands 
money  received  in  the  due  exercise  of  his 
trust,  which  he  is,  from  the  nature  of  the 
trust  or  for  any  cause  whatever,  unable  to 
pay  over  to  the  cestui  que  trust  or  parties 
entitled  thereto,  it  shall  be  lawful  for  him 
to  apply  to  a  judge  of  the  circuit  court  in 
vacation  for  leave  to  invest  the  whole  or 
any  part  of  this  money  in  interest-bearing 
bonds  with  a  certificate  to  the  Confederate 
States  or  of  the  state  of  Virginia,  and  the 
said  judge  may  in  his  discretion  grant  such 
leave. 

Under  this  statute,  unless  the  money  was 
received  by  the  trustee  in  the  due  exercise  of 
his  trust,  or  unless  from  the  nature  of  the 
trust  or  for  any  other  cause  he  was  unable 
to  pay  the  same  over  to  the  cestui  que 
trust f  he  was  liable  for  a  loss  resulting 
from  an  investment  in  Confederate  bonds, 
notwithstanding  the  order  of  court  permit- 
ting such  investment.  Campbell  v.  Camp- 
bell, 22  Gratt.  649;  Crickard  v.  Crickard, 
25  Gratt.  410;  Ammon  v.  Wolfe,  26  Gratt. 
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The  doctrine  thus  firmly  established  in 
this  state  prohibits  a  trustee  from  invest- 
ing the  estate  of  his  cestui  que  trust  in  the 
bonds  or  stocks  of  a  private  corporation. 
The  people  of  the  commonwealth  have  at- 
tempted to  enforce  the  rule  by  article  3, 
§  22,  of  the  present  Constitution^  which 
prohibits  the  general  assembly  from  author- 
izing the  investment  of  trust  funds  by  a 
trustee  In  the  bonds  or  stocks  of  any  private 
corporation.  Time  has  tested  the  wisdom 
of  the  rule,  and,  as  our  cases  declare,  it  is 
firmly  established  in  this  commonwealth. 
The  legislature  has  provided  that  trustees 
may  invest  their  funds  on  real  estate  secur- 
ity or  in  securities  of  certain  public  corpo- 
rations, by  consent  of  the  court,  and  that 
the  trustee  shall  then  be  exempt  from  lia- 


bility for  loss  on  such  investment.  In  ad- 
dition to  that  legislation,  the  general  as- 
sembly passed  the  act  of  June  13,  1836 
(P.  L.  599;  2  Purdon's  Dig.  13fch  ed.  p. 
2396),  §  34  of  which  provides:-  "It  shall 
be  lawful  for  any  committee  as  aforesaid, 
by  the  leave  and  under  the  direction  of  the 
court  of  common  pleas  having  jurisdiction, 
as  aforesaid,  to  invest  the  money  of  a  luna- 
tic or  habitual  drunkard  in  such  stocks  or 
upon  such  security  as  shall  be  approved  of 
by  such  court;  and  if  such  investment  be 
made  bona  fide,  the  committee  making  the 
same  shall  not  be  liable  for  any  loss  that 
may  arise  thereby." 

The  committee  of  the  lunatic  in  the  pres- 
ent case  invested  part  of  the  funds  of  the 
estate  in  first-mortgage  bonds  of  the  Beaver 


621;  Kirby  v.  Goodykoontz,  26  Gratt.  298; 
Cole  V.  Cole,  28  Gratt.  366;  Crawford  v. 
Shover,  29  Gratt.  69;  Carter  v.  Dulaney, 
30  Gratt.  192 ;  Leake  v.  Leake,  75  Va.  792 ; 
Ferguson  v.  Epes,  77  Va.  499;  Sharpe  v. 
Rockwood,  78  Va.  24;  Knight  v.  Watts,  26 
W.  Va.  175. 

An  administrator  who,  in  July,  1863,  in- 
vests in  ■  Confederate  bonds,  without  an  or- 
der of  any  court  of  competent  jurisdiction 
or  of  any  judge  in  vacation,  funds  of  the 
estate  under  the  Virginia  act  of  March  5, 
1863,  will  be  held  liable  for  the  resulting 
loss,  where  the  money  so  invested,  although 
depreciated  in  value,  might  have  been  used 
to  pay  debts  of  the  estate.  Frazierv.  Fra- 
zier,  77  Va.  776. 

The  liability  of  a  trustee  who  invested  in 
Confederate  money  was  limited  to  the  value 
of  the  money  at  the  time  the  loan  was  made. 
McElroy  v.  Thompson,  42  Ala.  656;  Harpin 
V.  Belle,  54  Ala.  389 ;  Stewart  v.  McMurray, 
82  Ala.  269,  3  So.  47 ;  Brown  v.  Wright,  39 
Ga.  96;  State  use  of  Barker  v.  McAuley,  4 
Heisk.  424.  See  also  Syme  v.  Badger,  Q2 
N.  C.  706,  supra,  II. 

e.  Real  estate  securities. 

1,  In  general. 

The  liability  of  trustees  for  losses  on  in- 
vestments on  real  estate  security  depends 
in  most  instances  on  the  care  which  the 
trustee  has  exercised.  A  trustee  who  has 
exercised  the  requisite  degree  of  care  as 
defined  in  subdivision  II.  hereof  is  not  liable 
for  losses  due  te  the  insufficiency  of  the  se- 
curity. 

The  court  in  Bogart  v.  Van  Velsor,  4 
Edw.  Ch.  718,  in  speaking  of  the  degree  of 
care  which  must  be  exercised  in  taking  a 
mortgage  upon  real  estate,  says:  "The  cri- 
terion of  value  in  such  cases  is  the  opinion 
or  estimate  of  men  of  ordinary  prudence, 
who  would  deem  it  safe  te  make  a  loan  of 
a  like  amount  of  their  own  money  on  the 
same  property." 

The  mere  fact  that  real  property  on  which 
a  mortgage  securing  trust  funds  is  given  de- 
preciates greatly  in  value  is  not  alone  suf- 
44  L.R.A.rN.S.) 


ficient  to  make  the  trustee  liable,  or  to 
show  that  his  negligence  caused  the  loss. 
Re  Menzie,  64  Misc.  188,  105  N.  Y.  Suppi 
925. 

Where  some  contingent  bequeste  were 
made  in  a  will,  and  an  intention  manifest 
therein  to  leave  the  fund  under  the  control 
and  management  of  the  executers  until  the 
contingency  happened,  the  executors  are  not 
liable  for  losses  resulting  from  investments 
made  on  mortgage  security  which  after- 
wards depreciated  and  resulted  in  a  loss, 
from  the  mere  fact  that  the  investments 
were  made.  Bodley  v.  McKinney,  9  Smedes 
&  M.  339.  The  question  of  care  in  making 
the  investment  was  not  before  the  court  in 
this  case. 

Executors  who  act  in  good  faith  in  mak- 
ing loans  in  accordance  with  the  terms  of 
the  will  are  not  liable  for  a  loss  resulting 
from  subsequent  evente  which  they  could 
not  foresee  and  over  which  they  had  no  con- 
trol, operating  to  depreciate  the  value  of 
the  securities  taken.  Crabb  v.  Young,  92 
N.  Y.  56. 

The  burden  of  proof  to  show  lack  of  the 
proper  degree  of  care  and  prudence  is  upon 
those  who  seek  to  hold  the  trustees  liable 
for  losses,  and  that  burden  is  not  sustained 
where  it  appears  merely  that  executors 
chosen  by  the  testator  because  of  his  con- 
fidence in  their  integrity,  business  capacity, 
experience,  fidelity,  and  diligence,  accepted 
from  the  surrogate,  who  had  been  the  tes- 
tator's legal  adviser  and  confidential  friend, 
a  mortgage  for  an  amount  which  had  como 
into  his  hands  as  the  rsult  of  an  action 
commenced  by  the  testator,  and  that  the  in- 
terest on  the  mortgage  was  paid  for  several 
years;  and  this  is  true  especially  when  no 
loss  has  come  to  the  estate  from  any  other 
of  the  investmente  made  by  the  executors, 
and  such  executors  will  not  be  held  liable 
for  the  loss  resulting  from  such  mortgage 
loans.  Re  Butler,  1  Connoly,  58,  9  N.  Y. 
Supp.  641.  The  executors  in  this  case  were 
held  liable  for  failure  to  exercise  due  care 
in  looking  after  the  mortgage  after  it  had 
been  taken. 

A  guardian  lending  money  of  his  ward 
should  look  not  alone  to  the  sufficicncv  of 
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Valley  Brewing  Company,  a  private  corpo- 
ration, and  it  appears  that  the  company  has 
become  bankrupt.  The  beneficiary  objected 
to  allowing  the  committee  a  credit  in  his  ac- 
count for  the  bonds.  The  auditor  and  the 
learned  court  below  refused  to  allow  the 
credit,  and  the  committee  has  appealed. 
Under  our  authorities,  it  is  apparent  that 
the  investment  was  illegal,  and  the  com- 
mittee had  no  right  to  make  it.  This  is  so 
well  settled  by  the  decisions  we  have  cited 
above  that  a  discussion  of  the  question  is 
unnecessary.  While  this  may  be  a  hard- 
ship upon  the  committee,  he  could  have  re- 
lieved himself  from  all  liability  for  the  in- 
vestment of  the  funds  of  the  ceatui  que  trust 


by  applying  to  the  common  pleas  for  an 
order  of  court.  The  legislature  has  made 
provision  for  the  protection  of  the  com- 
mittee of  a  lunatic  in  the  investment  of 
trust  funds,  and  the  committee  should 
avail  himself  of  the  statute.  The  lunatic 
is  the  ward  of  the  court,  and  the  com- 
mittee is  simply  its  bailiff  or  agent  in  pro- 
tecting him  and  his  estate.  There  is  every 
reason,  therefore,  why  the  court  should  be 
consulted  al>out  the  investment  of  his  funds. 
This  was  the  idea  of  the  legislature  when  it 
enacted  the  statute  of  1836,  authorizing  the 
committee  to  obtain  the  protection  of  the 
court  in  the  investment  of  a  lunatic's  es- 
tate.    If,   therefore,   the   committee   disre- 


the  security,  but  should  also  consider 
whether  or  not,  w)ien  the  money  shall  be 
wanted,  it  can  probably  be  realized  without 
the  expense  of  litigation,  and  if  not,  should 
provide  in  the  mortgage  that  the  cost  of 
foreclosure  should  become  a  lien  on  the 
mortgaged  premises.  Brewer  v.  Ernest,  81 
Ala.  436,  2  So.  84.  It  does  not  appear  that 
a  loss  had  actually  resulted  in  this  case. 
The  guardian  was  refused  credit  for  the 
amount  loaned  on  the  mortgage,  at  the  time 
of  his  settlement  with  the  ward,  on  the 
ground  that  the  security  was  insufiicient. 

Only  a  syllabus  of  tne  case  of  Merri- 
wether  v.  Merriwether,  3  Ky.  L.  Rep.  326, 
appears.  In  this  it  is  stated  that  a  loan 
made  on  the  security  of  land  which  was  suf- 
ficient at  the  time  of  making  the  invest- 
.  ment,  but  which  afterwards  depreciated  in 
value  and  caused  a  loss,  is  not  such  an  in- 
vestment as  will  render  the  trustee  respon- 
sible. 

A  guardian  who  is  free  from  laches  and 
bad  faith  in  making  a  loan  secured  by  a 
deed  of  trust,  and  who  uses  good  faith  and 
due  diligence  in  selling  and  reselling  the 
property  covered  by  such  deed,  will  not  be 
held  liable  for  the  difference  between  the 
amount  loaned  and  the  amount  realized 
from  the  sale  of  the  property.  Re  Bowie, 
74  Mo.  App.  191. 

Where  executors  have  sold  real  estate  be- 
longing to  the  estate,  taking  40  per  cent  of 
the  purchase  money  in  casD,  and  allowing 
the  balance  to  be  secured  by  mortgage  on 
the  property,  and  a  loss  results  through  the 
insufficiency  of  the  security,  due  to  a  de- 
preciation in  the  value  of  the  real  estate, 
such  executors,  who  appear  to  have  acted 
in  good  faith,  for  the  best  interest  of  the 
estate,  are  not  personally  liable  for  the  loss. 
The  court  distinguishes  this  transaction 
from  an  investment,  and  holds  that  it  does 
not  come  within  the  provisions  of  the  will 
that  the  investments  were  to  be  made  upon 
first  bond  and  mortgage  on  property  worth 
twice  the  amount  invested.  Woodruff  v. 
Ix)un8berry,  40  N.  J.  Eq.  645,  6  Atl.  99, 
affirmed  in  42  N.  J.  Eq.  699,  11  Atl.  113. 

A  public  officer  in  the  state  of  New  York 
to  whom  is  intrusted  money  belonging  to 
infants  arising  upon  a  partition  sale,  is  not 
responsible  ^r  its  loss,  where  he  has  in- 
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vested  the  same,  without  an  order  of  courts 
on  bond  and  mortgage  apparently  of  ample 
value  and  adequate  security,  in  good  faith, 
although,  by  a  subsequent  depreciation  of 
the  property  and  the  levying  of  a  large  mu- 
nicipal assessment,  the  amount  invested  is 
lost.  Chesterman  v.  Eyland,  81  N.  Y.  398, 
8  Abb.  N.  C.  92. 

A  trustee  who  was  at  fault  in  taking  an 
insufficient  security  for  a  loan  of  trust 
money,  but  who  afterwards  procured  the 
borrower  to  substitute  other  security  which 
he  deemed  sufficient,  and  which  apparently 
was  sufficient  and  such  as  he  would  have 
been  justified  in  taking  for  the  original 
loan,  will  not  be  held  accountable  for  a  loss 
happening  through  unforeseen  defects  in 
the  later  security,  merely  because  of  his 
fault  in  taking  the  former.  Miller  v.  Proc- 
tor, 20  Ohio  St.  442. 

A  trustee  who,  acting  in  good  faith,  in 
the  usual  course  of  business,  after  the  in- 

?[uiry,  examination,  and  caution  which  care- 
ul  and  prudent  men  exercise  in  such  trans- 
actions, mvests  trust  funds  in  the  purchase 
of  mortgages,  and  who  subsequently  pur- 
chases the  real  estate  on  a  foreclosure  ren- 
dered necessary  by  a  great  depreciation  in 
the  value  of  property,  cannot  be  held  liable 
for  a  loss.  Rawlings's  Estate,  13  Phila. 
337.  It  is  stated  by  the  court  that  the 
property  is  advancing  in  value,  and  may  at 
no  distant  time  yield  as  large  an  income 
as  if  the  money  had  been  invested  in  legal 
securities. 

In  Norris  v.  Wright,  14  Beav.  291,  a  trust 
estate  had  been  settled  upon  a  woman  pre- 
vious to  her  marriage,  on  authority  to  lay 
out  and  invest  the  trust  money  in  the  pur- 
chase of  parliamentary  stocks  or  funds  of 
Great  Britain,  or  at  interest  upon  govern- 
ment securities  or  real  security  in  England, 
and  to  alter  and  vary  the  same,  but  provid- 
ing that  during  the  life  of  the  life  tenant 
every  such  laying  out,  investment,  sale,  al- 
teration, or  transposition  should  be  made 
with  her  consent  in  writing.  At  her  mar- 
riage another  sum  had  been  settled  upon 
her,  with  the  same  trustees  and  one  other, 
in  trust  for  her  separate  use  for  life,  witii- 
out  power  of  anticipation,  with  remainder 
to  her  husband  and  children,  and  the  trus- 
tees were  directed  to  lay  out  this  fund,  in 
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gards  the  act  of  assembly,  and  invests  the 
trust  funds  in  other  than  statutory  securi- 
ties, and  without  the  consent  of  the  court, 
he  does  so  at  his  own,  and  not  at  the  luna- 
tic's, peril.  The  lunatic  is  helpless,  unable 
to  protect  himself  or  his  estate,  and  hence 
the  legislation  enacted  for  his  protection 
should  be  rigidly  enforced. 

The  court  properly  refused  to  ratify  the 
investment  on  the  application  of  the  com- 
mittee. As  we  have  seen,  the  committee 
should  not  have  invested  the  funds  of  the 
lunatic  in  the  bonds  of  the  brewery  com- 
pany, a  private 'corporation,  and  at  the  time 
the  application  was  made  for  the  ratifica- 
tion of  the  investment  the  brewing  company 

the  na/mes  of  the  trustees,  in  parliamentary 
stock  or  public  funds  of  Great  Britain,  or 
at  interest  upon  real  security  in  England, 
Wales,  or  Ireland,  but  with  the  assent  of  the 
husband  and  wife.  Under  this  trust,  the 
trustees  filed  a  petition  under  Lynch's  act 
to  invest  the  trust  funds  in  securities  in 
Ireland.  No  distinction  is  made  by  the 
court  as  to  which  of  the  above-mentioned 
trust  funds  this  sum  was  taken  from.  No 
consent  in  writing  to  the  investment  had 
been  obtained  from  either  the  husband  or 
wife,  except  that  they  consented  to  the  pe- 
tition filed  in  their  name,  and  the  only  evi- 
dence of  the  value  of  the  property  given  in 
security  was  the  affidavits  of  the  mortgagor 
and  his  steward  or  land  agent.  It  after- 
wards developed  that  this  property  was 
worth  a  great  deal  less  than  the  loan  made 
thereon,  either  through  depreciation  or 
through  the  fact  that  it  had  never  been 
worth  what  was  testified  to  bv  the  mort- 
gagor and  his  land  agent,  and  a  loss  re- 
sulted to  the  estate  therefrom.  It  was  held, 
notwithstanding  the  order  of  the  court  al- 
lowing the  investment  to  be  made,  that  the 
trust^  having  failed  to  show  that  it  was 
a  fit  or  proper  investment,  and  having 
failed  also  to  show  the  consent  in  writing 
of  the  parties  as  required  by  the  trust  in- 
strument, was  personally  liable  for  the  loss. 

There  is  dictum  in  Vickery  v.  Evans,  33 
Beav.  376,  3  New  Reports,  286,  23  L.  J.  Ch. 
N.  S.  261,  10  Jur.  N.  S.  30,  9  Ia  T.  N.  S. 
822,  12  Week.  Rep.  237,  where  a  trustee  up- 
on a  trust  to  pay  the  income  ol  a  certain 
sum  to  a  life  tenant,  with  the  principal  to 
the  remaindermen,  invested  in  freehold 
mortgage  securities  for  a  long  term,  that 
should  the  life  tenant  die  before  the  expi- 
ration of  the  term,  the  remaindermen 
would  be  entitled  to  have  the  principal  at 
once,  and  if  upon  a  sale  of  the  mortgage 
security  less  than  the  principal  should  be 
realized,  the  trustee  would  be  liable  for  the 
deficiency. 

There  seems  to  have  been  no  claim  made 
in  Smith  v.  Howlett,  29  App.  Div.  182,  61 
N.  Y.  Supp.  910,  that  the  investment  was  a 
proper  one,  the  trustee  claimed  a  settle- 
ment with  the  cestui  que  trust,  and  this  was 
set  aside  as  not  having  been  fairly  made. 
It  is  stated  that  the  real  estate  in  this  case 
44  L.RJL.(N.S.) 


was  insolvent  and  in  bankruptcy.  The  ap- 
plication was  four  years  after  the  invest- 
ment had  been  ^ade,  and  after  the  auditor 
had  held  that  the  investment  was  illegal 
and  surcharged  the  committee.  To  grant 
the  application  and  approve  the  investment 
nunc  pro  tunc  as  of  the  time  it  was  made 
would,  under  the  circumstances  of  the  case, 
encourage  injudicious  and  illegal  invest- 
ments of  the  estates  of  oesiuis  que  trust. 
We  are  all  of  opinion  that  the  learned 
judge  did  not  commit  error  in  declining  to 
ratify  the  investment. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  is  affirmed. 


was  insufficient  security  for  the  amount  due 
on  the  mortgage,  and  the  trustee  was  held 
liable  for  the  loss. 

In  Fry  v.  Tapson,  64  L.  J.  Ch.  N.  S.  224, 
L.  R.  28  Ch.  Div.  268,  61  L.  T.  N.  S.  336,  33 
Week.  Rep.  113,  where  trustees  sold  Three 
Per  Cents,  and  invested  the  trust  funds  in 
a  mortgage  security  at  4),  and  failed  to  ex- 
ercise due  care  in  the  selection  of  the  mort- 
gage security,  they  were  held  personally  li- 
able for  the  loss. 

Likewise,  in  Smethurst  v.  Hastings,  Ia  R. 
30  Ch.  Div.  490,  62  L.  T.  N.  S.  667,  33 
Week.  Rep.  496,  55  L.  J.  Ch.  N.  S.  173,  the 
trust  funds  were  invested  in  a  3  per  cent 
annuity,  and  a  larger  income  was  sought 
for  the  life  tenant;  and  because  of  the  fail- 
ure of  the  trustees  to  exercise  due  care  they 
were  held  personally  liable  for  a  loss  re- 
sulting to  the  trust  estate. 

In  Wyatt  v.  Sharratt,  3  Beav.  498,  a  tes- 
tamentary trustee  who  had  invested  the 
principal  part  of  the  trust  fund  upon  the 
joint  security  of  a  covenant  to  surrender 
copyhold  property,  the  deposit  of  a  lease, 
and  a  bond,  was  ordered  to  bring  the 
amount  of  the  trust  estate  in  money  into 
court.  It  does  not  appear,  however,  that 
there  was  any  loss  to  the  trust  estate  in 
this  case. 

An  investment  of  trust  money  upon  the 
security  of  a  bond,  and  an  assignment  of 
the  rates,  dues,  and  other  revenues  of  a  har- 
bor trust,  without  any  means  of  enforcing 
the  trust  except  the  power  to  appoint  a 
judicial  factor,  who  has  the  right  to  enter 
mto  the  receipt  of  the  payments,  is  not  an 
investment  on  real  or  heritable  security  in 
Great  Britain,  as  provided  in  §  3  of  the 
trusts  (Scotland)  amendment  act  of  1884; 
nor  is  it  a  loan  secured  on  rates  or  taxes 
levied  under  the  authority  of  an  act  of 
Parliament  by  a  municipal  corporation, 
within  the  meaning  of  that  act;  and  not 
being  such  a  loan  as  a  prudent  trustee 
ought  to  have  made,  such  trustee  is  person- 
ally liable  for  the  amount  invested.  Hut- 
ton  V.  Annan  [1898]  A.  C.  289,  67  L.  J.  P. 
C.  N.  S.  49,  14  Times  L.  R.  255. 

See  Re  Chapman  [1896]  2  Ch.  763,  65  L. 
J.  Ch.  N.  8.  892,  75  L.  T.  N.  S.  196,  45 
Week.  Rep.  67,  infra,  VIII.,  a,  where  mort- 
gages on  freehold  property  were  retained  by 
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INDIANA  TRUST  COMPANY,  Appt., 

Y. 

PLEASANT  H.   GRIFFITH,  by  Next 

Friend. 

(176  Ind.  643,  95  N.  E.  573.) 

Trust  •—  InTestment  of  funds  •—  dlscre- 
Uon  —  liability. 

1.  A  statute  conferring  on  directors  of  a 
trust  company  discretionary  power  to  in- 
vest all  moneys  received. by  it  in  trust  in 
any  such  personal  securities  as  are  not  ex- 
pressly prohibited  does  not  absolve  such 
company  from  liability  for  depreciation  of 
securities  purchased  by  it  as  trustee  for  a 
large   estate,   where   it   invests   the   entire 


amount  in  stocks  and  bonds,  many  of  which 
are  of  fluctuating  and  uncertain  value, 
without  the  express  sanction  of  the  court. 

Guardian  and  ward  —  approval  of  ac- 
counts —  effect  on  liability  for  depre- 
ciation of  Investments. 

2.  The  approval  by  the  court  of  annual 
reports  of  a  guardian  is  no  bar  to  an  action 
by  the  ward  to  hold  him  liable  for  depre- 
ciation in  the  value  of  the  investments  be- 
cause thcrjr  were  not  of  a  character  in  which 
he  was  allowed  to  invest  the  funds. 

(June  30,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Probate  Court  for  Marion  County 
in  plaintiff's  favor  in  an  action  brought  to 
hold  defendant   as   guardian  of   plaintiff's 


the  trustees,  and  the  trustees  were  held  not 
liable  for  a  loss  due  to  depreciation. 

The  court  was  of  the  opinion  in  Shaw  v. 
Cates  [1909]  1  Ch.  389,  78  L.  J.  Ch.  N.  S. 
226,  that  a  trustee  is  not,  in  ordinary  cases, 
guilty  of  negligence  because  he  does  not  in- 
sist on  having  in  the  mortgage  a  covenant 
by  the  mortgagor  to  keep  the  mortgage 
hereditaments  in  repair;  nor  because  he 
does  not  have  a  clause  precluding  the  mort- 
gagor from  granting  occupation  leases  un- 
der §  18  of  &e  conveyancing  act  of  1881. 

A  ^ardian  who  makes  a  loan  upon  the 
promise  of  the  borrower  to  give  mortgage 
security  therefor  has  not  acted  as  a  prudent 
person  would  act,  and  is  therefore  liable  for 
a  loss.  Post's  Estate,  Myrick  Prob.  Ct.  Rep. 
(Cal.)  230. 


Order  of  court 

A  guardian  who  loaned  the  fund  of  his 
ward  without  taking  the  advice  and  consent 
of  the  court,  and  without  taking  adequate 
sfsurity,  where  such  loans  were  not  such  as 
a  prudent  business  man  would  have  made,  is 
personally  liable  for  their  amount,  and  they 
should  be  rejected  as  assets  of  the  estate. 
Re  Carver,  118  Cal.  73,  50  Pac.  22. 

Where  the  statute  requires  an  order  of 
court  for  investment,  an  investment  with- 
out such  order,  on  the  security  of  real  es- 
tate, renders  the  guardian  personally  liable, 
and  the  degree  of  care  which  he  may  have 
used  in  making  the  loan  is  immaterial. 
Mclntyre  v.  People,  103  111.  142.  It  does 
not  clearly  appear  in  this  case  that  there 
had  been  a  loss. 

The  fact  that  a  loan  secured  by  mortgage 
was  made  by  executors  to  and  received  by 
the  surrogate  largely  excuses  their  conduct 
in  making  such  loan,  as  showing  their  good 
faith  and  prudence  because  of  their  right 
to  place  perfect  reliance  upon  and  confi- 
dence in  the  surrogate.  Re  Butler,  1  Con- 
noly,  58,  9  N.  Y.  Supp.  641. 

See  Carlysle  v.  Carlysle,  10  Md.  440,  in- 
fra, III.  c,  6,  d. 

See  subdivision  V.  infra,  as  to  Order  of 
Court. 
44  L.RA.(N.S.) 


To  whom  loan  made. 

It  is  not  fraud  per  se  for  a  trustee  to  loan 
trust  funds  to  his  own  son;  and  where  such 
loan  is  properly  secured  by  a  mortgage  on 
real  estate,  the  trustee  will  not  be  liable  for 
losses  occurring  to  the  trust  fund  tiirough 
the  foreclosure  and  sale  of  such  real  estate. 
Culdwell  V.  Boyd,  109  Ind.  447,  9  N.  E.  912. 

Where  trustees  under  a  marriage  settle- 
ment by  the  provisions  of  which  the  receipt 
of  the  wife  pr  of  any  person  whom  she  may 
appoint  to  receive  the  same,  for  dividends, 
interest,  and  annual  income  respectively, 
after  the  same  shall  become  due,  shall  be  the 
only  sufficient  discharge  to  the  trustee  or 
trustees  for  so  much  and  such  part  of  the 
dividends,  interest,  and  annual  income  re- 
spectively as  in  any  such  receipt  shall  be 
acknowledged  or  expressed  as  having  been 
received,  loan  a  part  of  the  trust  funds  to 
a  partnership,  of  which  the  husband  and 
one  of  the  trustees  are  members,  upon  a 
mortgage  which  afterwards  proves  to  be  an 
insufficient  security,  and  which  is  taken  by 
the  trustees  under  such  circumstances  as  to 
constitute  a  breach  of  trust,  they  are  per- 
sonally liable  for  the  loss  resulting  to  the 
trust  estate.  Fletcher  v.  Green,  33  Beav. 
426. 

Contributory  mortgages. 

Under  a  will  authorizing  the  trustees  to 
invest  in  "their  or  his  name  or  names  .  .  . 
on  real  securities,"  in  Webb  v.  Jonas,  67 
L.  J.  Ch.  N.  8.  671,  L.  R.  39  Ch.  Div.  660, 
58  L.  T.  N.  S.  882,  36  Week.  Rep.  666,  an 
investment  by  the  trustees  of  trust  funds 
upon  a  contributory  mortgage  was  held  to 
be  a  breach  of  trust.  The  loan  in  this  case 
was  made  to  the  amount  of  about  two  thirds 
the  value  of  the  property  at  the  date  of  the 
mortgage,  and  this  had  fallen  to  less  than 
the  amount  of  the  mortgage. 

In  Re  Dive  [1909]  1  Ch.  328,  78  L.  J.  Ch. 
N.  S.  248,  100  L.  T.  N.  S.  190,  a  loan  was 
made  on  some  underleases  on  residential 
flats;  these  had  been  called  to  the  attention 
of  the  trustee's  solicitor  by  a  surveyor,  and 
subsequently  such  surveyor  was  employed 
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ward  liable  for  depreciation  in  value  of  in- 
vestments  of   trust   funds.      Affirmed. 

The   facts   are   stated   in   the   opinion. 

Messrs.  Ayres,  Jones  &  Hottel,  and 
Kealing  A  Hugg  for  appellant: 

Mr.  Wllllain  Bossoiu  for  appellee. 

Per  Curiam: 

This  action  was  brought  by  appellee,  as 
next  friend  of  Pleasant  H.  Griffith,  a  per- 
son of  unsound  mind,  by  petition  in  the 
court  below  which  has  jurisdiction  on  such 
guardianship,  in  which  petition  he  seeks  to 
compel  appellant,  as  the  guardian  of  such 
ward,  to  take  out  of  the  estate  of  the  latter 
certnin  bonds  and  stocks  (naming  them) 
of  the  value  of  $98,297.62,  which  the  current 
report  of  appellant,  filed  in  1908,  shows  had 


been  purcliaaod  with  the  funds  of  the  trust, 
and  which  it  is  alleged  had  depreciated  in 
value;  and  the  petition  prays  that  appellant 
guardian  be  required  to  account  to  the 
estate  for  the  moneys  so  invested,  together 
with  interest  on  the  same. 

Appellant's  demurrer  to  the  petition  was 
overruled,  and  thereupon  it  filed  an  answer 
in  two  imragraphs.  The  substance  of  ap- 
pellant's answer  is  that  it  had  invested 
the  trust  funds  in  stocks  and  bonds,  as 
allofrcd  in  the  petition,  of  certain  named 
public  service,  railroad,  and  other  private 
corporations  in  and  outside  of  the  state  of 
Indiana,  and  in  nontaxable  bonds  of  Indiana 
municipal  corporations,  except  that  item  1 
set  out  therein,  of  $1,300,  stock  of  the  In- 
diana National  Bank,  belonged  to  and  was 


to  make  the  valuation.  The  report  as  to 
valuation  called  attention  to  the  general 
condition  of  the  property  and  placed  the 
valuation  on  the  same  about  one  half  more 
than  the  loan  which  was  subsequently  made. 
The  surveyor  also  noted  that  he  assumed 
in  making  the  valuation  that  there  were  no 
unusual  covenants  in  the  leases.  No  in- 
vest ip^ation  was  made  by  the  trustee,  but  he 
relied  on  his  solicitor;  under  these  condi- 
tions, a  trustee  who  was  authorized  to  in- 
vest the  money  in  his  name  or  under  his  le- 
gal control  in  freehold,  copyhold,  leasehold, 
or  chattel  real  securities  in  England,  Wales, 
or  Scotland,  who  loaned  money  on  contrib- 
utory mortgages  on  the  above  premises,  was 
held  to  have  committed  a  breach  of  trust, 
and  not  to  have  acted  reasonably  so  as  to 
relieve  himself  from  liability  under  the  trus- 
tee act  of  1896.  And  this  is  true  notwith- 
standing he  relied  on  his  solicitor  in  making 
the  investment. 

Under  a  will  authorizing  the  trustees  to 
invest  in  contributory  mortgages,  such  trus- 
tees, who,  in  good  faith,  loan  the  trust  funds 
on  contributory  mortgages,  taking  as  se- 
curity farm  land,  relying  on  a  valuation 
placed  upon  them  by  a  surveyor  employed 
by  a  corporation  which  was  selling  the  land 
to  the  mortgagor,  are  not  personally  liable 
for  a  loss  resulting  to  the  trust  estate  from 
a  depreciation  in  value  owing  to  a  succes- 
sion of  wet  seasons  which  rendered  the 
farm  unfavorable  and  unrentable.  Re  God- 
frey, 52  L.  J.  Ch.  N.  S.  820,  L.  R.  23  Ch. 
Div.  483,  48  L.  T.  N.  S.  853,  32  Week.  Rep. 
23.  One  of  the  trustees  in  this  case  was  a 
member  of  the  vendor  corporation,  and  the 
surveyor  testified  that,  in  making  the  valu- 
ation for  the  vendor  in  this  case,  he  added 
to  the  actual  value  of  the  farm  a  sura  for 
latent  value  in  consequence  of  its  capability 
for  improvement,  and  that  in  valuing  for  a 
mortgagee  he  would  not  so  increase  the  val- 
ue. The  case  of  the  trustees  was  strength- 
ened here  by  the  testimony  of  another  sur- 
veyor to  the  effect  tliat  he  had  been  in- 
structed on  behalf  of  the  purchaser,  and 
made  a  detailed  valuation,  and  placed  the 
valuation   at  an   amount  higher   that   that 


Judgment  liens. 

A  trustee  who  is  authorized  to  invest 
trust  money  in  real  securities  is  personally 
liable  for  loaning  the  funds  upon  juds^ment 
liens  upon  real 'estate.  Rochfort  v.  Seaton 
[1896]  1  I.  R.  18. 

Under  the  provisions  of  the  trust  instru- 
ment authorizing  the  trustees  to  lay  out 
the  trust  funds  in  public  stocks  or  funds, 
or  on  any  mortgage  of  freehold  or  leasehold 
estates,  or  any  other  real  securities  in  Eng- 
land, Wales,  or  Ireland,  trustees  who  loan 
on  the  security  of  a  judgment  are  personally 
liable.  Johnston  v.  Lloyd,  7  Ir.  Eq.  Rep. 
252.  It  is  not  clear  that  there  was  a  loss 
in  this  case. 

And  a  provision  in  the  instrument  creat- 
ing the  trust  that  the  investment  of  the 
trust  estate  shall  be  without  risk  to  the 
trustee  does  not  protect  him  in  making  such 
a  loan,  but  only  protects  from  liability  for 
such  investment  as  may  be  made  within  the 
scope  of  the  power  given.  Rochfort  v.  Sea- 
ton,  supra. 

See  Jack's  Appeal,  94  Pa.  367,  infra, 
VIII.  D. 

Contrary  to  the  directions  of  the   instru- 
ment creating  the  trust. 

Where  a  will  directs  the  investment  of 
trust  funds  in  public  stocks  of  the  United 
States,  or  of  the  state  of  New  York,  and  not 
otherwise,  the  investment  by  the  trustee  in 
mortgages  on  property  belonging  to  himself 
and  his  wife  is  a  fraud  on  the  trust  estate, 
and  any  loss  arising  therefrom  is  charcro- 
able  against  the  estate  of  the  trustee.  Mel- 
don  V.  Devlin,  20  Misc.  66,  45  N.  Y.  Supp. 
333. 

Where  a  testator  bequeathed  to  a  trustee 
certain  specific  kinds  of  annuities,  and  di- 
rected the  trustee  to  dispose  of  the  balance 
of  the  estate  and  invest  the  proceeds  thereof 
in  the  same  kind  of  annuities,  and  such 
trustee,  instead  of  investing  in  the  annui- 
ties, iijvested  on  a  mortgage  of  real  estate, 
he  is  personally  liable  for  the  losses  which 
resulted  to  the  estate  from  this  investment. 
Pride  v.  Fooks,  2  Beav.  430,  9  T*  J.  Cli.  N.  S. 


placed  upon  the  land  by  the  other  surveyor.  *  234,  4  Jur.  213.    The  will  in  this  case  con- 
44  L.R.A.(N.S.)  67 
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owned  by  said  Pleasant  H.  Griffith  before 
the  said  Indiana  Trust  Company  was  ap- 
pointed his  guardian,  and  that  it  had  re- 
ceived that  stock  from  its  predecessor  in 
the  trust  as  a  part  of  the  assets  of  the  es- 
tate of  the  ward,  and  except  that  the  second 
item  of  stock  mentioned  in  the  petition,  be- 
ing $9,500  worth  of  Atlas  Engine  Works, 
C  per  cent  preferred  stock,  has  been  sold 
by  this  guardian  for  its  full  value,  and  at 
and  for  the  full  price  paid  by  it  for  such 
stock,  and  that  the  Brown-Ketcham  Iron 
Works,  6  per  cent  preferred  stock  of  the 
value  of  $3,000,  being  the  third  item  of 
stock  set  out  in  the  petition,  waa  pur- 
chased by  this  guardian  on  April  28,  1903, 
under  the  special  order  and  direction  of  the 
court;  that  it  admitted  that  in  its  reports 


prior  to  1900  appellant  did  not  itemize  the 
bonds  in  question  by  their  names  and  spe- 
cific value  and  cost,  etc.,  of  a  certain  aggre- 
gate sum,  for  which  it  claimed  credit,  but 
that  in  its  sixth  report  to  the  court,  in 
1906,  it  did  report  such  bonds  specifically 
by  name,  character,  and  cost,  and  claimed 
credit  for  the  aggregate  siun,  which  then 
amounted,  for  said  bonds,  to  $56,033.50, 
and  that  such  report  was  approved  by  the 
court;  that  since  such  report  it  has  pur- 
chased additional  bonds  of  the  same  charac- 
ter to  the  amount  of  $38,279.02,  and  has  in 
its  seventh  report,  in  1908,  specified  the 
same  and  claimed  credit  for  that  additional 
sum;  that  the  depreciation  in  the  value  of 
such  bonds  at  the  market  value  is  not  more 
than  $5,000. 


tained  the  usual  trustee  clauses,  that  the 
trustee  should  only  be  accountable  for  losses 
happening  through  his  wilful  neglect  and 
misconduct,  and  that  he  might  reimburse 
himself  of  all  costs,  charges,  and  expenses. 

A  trustee  who  has  advanced  money  upon 
the  insufficient  security  of  Irish  lands,  with- 
out obtaining  the  consent  of  the  benefi- 
ciaries as  required  by  the  trust  instrument, 
and  a  loss  results  to  the  trust  estate,  the 
trustee  is  liable  to  replace  or  rather  buy  so 
much  stock  as  the  sum  thus  invested  would 
have  produced  if  the  money  had  then  been 
invested  in  consols  instead  of  in  the  Irish 
security.     Norris  v.   Wright,   14  Beav.  291, 

Where,  under  the  terms  of  a  marriage 
settlement,  the  trustees  are  authorized,  up- 
on the  consent  of  the  husband  and  wife,  to 
sell  3  per  cent  reduced  annuities,  to  invest 
the  proceeds  upon  any  other  public  stock  or 
funds,  or  upon  real  security  or  securities  at 
interest,  and  contemporaneously  with  or 
shortly  after  the  execution  of  the  settlement, 
and  before  the  marriage,  the  intended  hus- 
band and  wife  and  the  settler  sign  a  memo- 
randum indorsed  on  the  settlement,  re- 
questing the  trustees  to  loan  the  trust  funds 
to  the  owners  of  certain  property  of  which 
the  settlor  is  one,  either  at  first,  second,  or 
third  mortgages,  and  for  such  time  and  at 
such  rate  of  interest  as  the  said  trustees 
may,  in  their  discretion,  think  fit;  and  such 
trustees  loan  the  funds  to  the  owners  of 
the  property  but  without  taking  any  secur- 
ity for  about  a  year,  when  the  settlor  has 
retired  from  the  partnership  and  the  trus- 
tees take  the  obligation  of  the  remaining 
two  owners, — the  trustees  are  guilty  of  a 
breach  of  trust  and  liable  for  a  loss  result- 
ing to  the  trust  estate  from  the  bankruptcy 
of  such  mortgagors.  Fowler  v.  Regnal.  2 
De  G.  &  S.  749,  13  Jur.  649^  affirmed  in  3 
]\racn.  &  G.  500,  21  L.  J.  Ch.  N.  S.  121,  15 
Jur.  1019. 

Character  of  mortgagor. 

With  reference  to  the  condition  of  the  bor- 
rower as  affecting  the  amount  that  may  be 
loaned  on  the  security  of  real  estat?,  the 
court  in  Re  Somerset  [1894]  1  Ch.  231, 
44  L.R.A.(N.8.)  - 


says:  "On  the  question  how  far,  if  at  all, 
trustees  may  properly  rely  on  the  position 
of  the  borrower,  there  is,  so  far  as  I  am 
aware,  no  authority.  .  ,  .  Where  the 
object  is  to  make  a  permanent  investment 
of  trust  money  on  mortgage  of  real  estate, 
it  seems  to  me  wrong  to  advance  a  sum 
largely  in  excess  of  what  is  otherwise  right, 
because  it  is  believed  that  the  borrower  is 
now,  and  it  is  anticipated  that  he  will  re- 
main, capable  of  paying  the  principal  and 
interest,  or  such  part  thereof  as  cannot  be 
realized  from  the  security." 

That  the  trustees  are  justified  in  relying 
somewhat  upon  the  character  of  the  mort- 
gagor is  indicated  in  Palmer  v.  Emerson 
[1911]  1  Ch.  758,  80  L.  J.  Ch.  N.  S.  418, 
104  L.  T.  N.  S.  657,  27  Times  L.  R.  320,  65 
Sol.  Jo.  365,  in  a  statement  bv  the  court  to 
the  effect  that  *'I  think  something  was  to  be 
said  for  the  fact  that  this  business  was  an 
old  established  business,  carried  on  for  a 
period  of  forty  years  by  men  reputed  to  be 
wealthy,  and  known  to  be  honorable  trades- 
men, and,  so  far  as  one  could  see,  likely  to 
be  carried  on  for  another  forty  years." 

In  Gilbert  v.  Kolb,  85  Md.  627,  37  Atl. 
423,  2  Am.  Neg.  Rep.  368,  the  court  states, 
instead  of  making  the  investment  required 
by  the  will  in  good  faith  and  as  a  prudent 
man  would  have  done  had  he  been  lending 
his  own  money,  he  risked  the  trust  fund  up- 
on an  insufficient  security,  hoping  that  the 
good  character,  steady  habits,  and  capacity 
of  the  mortgagor  would  furnish  additional 
security  upon  which  he  could  rely  for  the 
repayment  of  the  loan. 

Executors  who  take  a  second  mortgage 
on  property  worth  only  a  little  more  than 
the  combined  amount  of  the  mortgages,  in 
reliance  upon  the  steady  habits,  industry, 
and  capacity  of  the  borrower,  are  liable  for 
the  resulting  loss,  as  they  are  not  warranted 
in  lending  trust  funds  on  mere  personal  se- 
curity, such  as  the  bond  or  promissory  note 
of  the  borrower.  Bogart  v.  Van  Velsor,  4 
Edw.  Ch.  718. 

In  Shaw  v.  Cates  [1909]  1  Ch.  389,  78  L. 
J.  Ch.  N.  S.  226,  a  loan  of  triast  funds  to  a 
man  of  considerable  property,  «n  the  secur- 
ity of  newly  built  freehold  hrjiujoj},  iij,  ^^  good 
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It  is  further  alleged  that  "the  bonds  were 
valid,  genuine,  and  regular,  .  .  .  and 
that  it  invested  said  moneys  in  said  bonds 
for  the  reason  that  they  were,  and  it  in 
good  faith  believed  the  same  to  be,  safe, 
sound,  desirable,  and  profitable  investments 
of  the  money  of  its  said  trust,  .  .  . 
and  that  the  matter  of  the  investment  of 
said  moneys  in  said  bonds  was  submitted  to 
the  board  of  directors  of  said  Indiana 
Trust  Company,  guardian  aforesaid,  aiKl 
that  said  board  fully  and  duly  investigated 
and  examined  said  bonds  and  stocks  and 
their  values  and  securities,  and  after  much 
investigation  and  examination  directed  and 
ordered  said  moneys  invested  in  said  bonds 
at  and  for  the  amounts  paid  for  them  by 
this  guardian,  and  for  the  amounts  at  which 


they  were  reported  to  the  court,  and  that 
said  investments  were  made  in  good  faith." 
Appellee  demurred  to  this  answer  for 
want  of  facts  to  constitute  a  defense  to  the 
petition.  This  demurrer  was  sustained,  and 
appellant  elected  to  stand  upon  its  answer, 
and  refused  to  plead  further,  whereupon 
the  court  decreed  that  appellant  should  take 
out  of  its  account  with  the  estate  the  bonds 
(designating  them),  and  that  it  should 
charge  itself  with  the  amount  invested  by 
it  in  the  purchase  of  them,  to  wit,  $93,- 
997.32,  together  with  interest  at  the  rate  of 
6  per  cent  from  the  date  of  the  decree,  and 
rendered  judgment  against  appellant  for 
costs.  From  this  judgment  this  appeal  is 
taken,  and  the  errors  assigned  are  based 
on  the  rulings  of  the  court  in  overruling 


location,  where  there  was  great  demand  for 
housofl  to  rent  and  where  freehold  houses 
were  likely  to  attract  purchasers,  was  held 
not  improper  so  as  to  render  the  trustee  ab- 
solutely liable  in  case  of  a  loss. 

2,  Investigation  required. 

The  inquiry  which  the  trustee  must  make 
as  to  the  security  varies  with  the  individual 
cases.  In  general  it  may  be  stated  that  he 
must  make  such  investigation  as  is  made  by 
men  of  ordinary  prudence  to  determine  upon 
its  sufficiency. 

A  guardian  who,  in  making  loans  on  real 
estate  securities  in  a  distant  state,  examines 
the  application  for  the  loan,  and  considers 
the  evidence  relating  to  value,  which  con- 
sists of  the  affidavit  of  persons  who  appear 
to  be  acquainted  with  the  property,  and  ac- 
cepts the  loan  without  further  inquiries 
concerning  it,  a  method  which  is  adopted  as 
the  only  practicable  method  available  and 
that  adopted  by  banks,  trustees,  and  other 
investors  in  securities,  has  exercised  a  prop- 
er degree  of  care;  and  where  in  good  faith 
he  makes  a  loan  on  real  estate  which  he  be- 
lieves is  double  the  value  of  the  loan,  as 
required  by  statute,  he  is  not  personally  li- 
able if  the  security  falls  short.  It  is  not 
clear  that  there  was  a  loss  in  this  case. 
Stevens  v.  Meserve,  73  N.  H.  293,  111  Am. 
St.  Rep.  612,  61  Atl.  420. 

In  State  v.  Washburn,  67  Conn.  188,  34 
Atl.  1034,  a  conservator  who  failed  to  make 
inquiry  of  anyone  except  the  one  from  whom 
he  purchased  notes  secured  by  a  mortsjage 
of  lands  in  another  state  and  guaranteed 
by  an  insurance  company  was  held  liable  for 
a  loss  when  an  investigation  would  have 
disclosed  that  the  investment  was  unsafe, 
although  he  had  confidence,  and  reasonable 
grounds  for  confidence,  in  the  judgment  and 
integrity  of  his  informant.  The  funds  in 
this  case  were  properly  invested  when  re- 
ceived by  the  conservator,  and  were  changed 
by  him  without  an  order  of  court. 

A  trustee  who  was  an  experienced  real 
estate  man,  and  who  made  a  careful  exami- 
nation of  the  mortgaged  premises  at  the 
44  L.R.A.(N.S.) 


time  the  loan  was  made,  ascertaining  the 
annual  rental  value  of  the  property  and 
finding  it  to  be  more  than  twice  the  amount 
of  the  interest  on  the  loan,  and  who  knew 
the  mortgagor  and  that  his  financial  stand- 
ing was  good  at  the  time  of  the  mortgage, 
is  not  personally  liable  for  a  loss  resulting 
from  a  loan  thus  made.  Roosevelt  v.  Roose- 
velt, 6  Abb.  N.  C.  447.  The  mortgaged  prop- 
erty in  this  case  had  been  purchased  at 
the  foreclosure  sale,  by  the  trustee,  for  a 
sum  less  than  the  amount  of  the  loan;  but 
it  is  stated  by  the  court  that  the  -weight 
of  the  testimony  on  the  trial  shows  that  the 
property  is  worth  more  than  the  loan,  indi- 
cating that  the  court  was  of  the  opinion 
that  there  had  been  no  loss  in  this  case. 

Trustees  who,  through  their  solicitor, 
have  instructed  a  valuer  to  value  certain 
property,  stating  to  him  at  the  time  that  it 
is  made  for  the  purpose  of  determining  what 
advance  can  be  made  on  the  security  thereof 
by  trustees,  and  such  valuer  reports  on  the 
property,  stating  an  amount  within  two 
thirds  oif  the  total  value  of  the  property 
which  he  thinks  the  trustees  may  safely 
loan  on  the  security  thereof,  and  such  trus- 
tees make  the  loan,  they  are  not  personally 
liable  for  a  loss  resulting  from  a  deprecia- 
tion of  the  proper tv.  Re  Solomon  11912] 
1  Ch.  261,  81  L.  J.  Ch.  N.  S.  169,  105  L.  T. 
N.  S.  951. 

Trustees  were  held  not  liable  for  losses 
resulting  to  the  trust  estate  in  Re  Godfrey, 
52  L.  J.  Ch.  N.  S.  820,  L.  R.  23  Ch.  Div. 
483,  48  L.  T.  N.  S.  853,  32  Week.  Rep.  23, 
where  they  relied  upon  the  report  of  a  sur- 
veyor, who  was  valuing  the  property  for  a 
corporation  which  was  selling  to  the  mort- 
gagor. The  depreciation  in  this  case  was 
owing  to  a  succession  of  wet  seasons  which 
rendered  the  farm  land  unsalable  and  un- 
letable. 

The  court  in  Shaw  v.  Gates  [1909]  1  Ch. 
389,  78  L.  J.  Ch.  N.  S.  226,  held  trustees 
not  negligent  in  failing  to  inspect  mort- 
gaged property  for  four  years  after  the  ex- 
Siration  of  the  time  mentioned  in  the  report 
f  the  surveyor  as  being  that  during  which 
his  valuation  should  be  maintained,  especial- 
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appellant's  demurrer  to  the  petition,  and 
in  sustaining  appellee's  demurrers  to  the 
two  paragraphs  of  answer. 

The  central  and  vital  question  is  whether 
the  provisions  of  the  act  of  1893,  authoriz- 
ing the  incorporation  of  loan  and  trust  and 
safe  deposit  companies  (Acts  1893,  p.  344; 
Burns's  Anno.  Stat.  1908,  §§  4942  to  4959), 
grant  to  such  a  company  a  discretion  so 
broad  and  plenary  in  the  investment  of 
the  funds  of  a  ward  or  other  cestui  que 
trust  that,  when  exercised  without  submit- 
ting the  question  to  the  court  in  which 
supervision  of  the  trust  rests  and  acting  on 
its  order,  it  is  absolved  from  liability  for 
loss  in  the  subsequent  depreciation  in  value 
of  the  investment. 

It  is  from  the  authority  granted  by  that 


act  that  appellant  received  its  appointment 
as  guardian  of  the  estate  of  Griffith  at  the 
hands  of  the  lower  court,  and  it  is  con- 
tended bv  its  counsel  that  the  6th  subdivi- 
sion  of  §  10  of  the  act,  being  §  4953,  Burns's 
Anno.  Stat.  1908,  grants  it  the  wide  and 
exonerative  discretion  in  investing  the  es- 
tate of  its  ward  indicated  above.  That  part 
of  the  act  from  which  it  is  insisted  such 
authority  and  discretion  is  derived  reads  at 
follows:  "Sixth.  The  directors  of  any 
such  corporation  shall  have  discretionary 
power  to  invest  all  moneys  received  by  it 
on  deposit  or  in  trust  in  any  sudi  personal 
securities  as  are  not  hereinafter  expressly 
prohibited;  and  it  shall  be  held  responsible 
to  the  owners,  or  cestui  que  trust,  of  such 
moneys,  for  the  validity,  regularity,  quality. 


ly  where  no  damage  accrued  by  reason  of 
such  failure. 

On  the  contrary  in  Larkin  v.  Armstrong, 
9  Grant  Ch.  (U.  C.)  390,  the  trustees  were 
held  liable  for  a  loss  resulting  from  an  in- 
vestment on  unproductive  real  estate,  al- 
though the  will  authorized  investments  in 
real  estate.  The  trustees  made  very  little 
investigation  in  this  case,  inquiring  merely 
as  to  their  power  to  invest  and  also  of  an 
adjoining  owner  as  to  the  price  of  his  prop- 
erty; the  fact  that  the  real  estate  was 
unproductive  was  given  very  much  weight 
by  the  court  in  determining  the  liability. 

Where  trustees  have  loaned  money  upon 
security  of  a  mortgage,  relying  for  the  value 
of  the  property  upon  a  valuation  made  on 
behalf  of  the  mortgagor,  and  without  mak- 
ing any  independent  investigation  on  their 
own  behalf,  and  a  loss  results  through  the 
insufficiency  of  the  security,  the  trustees 
are  personally  liable  therefor.  Ingle  v. 
Partridge,  32  Beav.  661.  The  court  in  this 
case  states  that  the  fact  that  they  made  no 
independent  valuation  would  be  sufficient 
to  dispose  of  the  matter,  but  the  additional 
fact  is  mentioned  that  if  the  trustees  had 
looked  into  the  abstract  which  they  had 
they  would  have  found  that  the  amount  at 
which  the  property  was  let  the  last  time  it 
was  let,  was  insufficient  to  pay  the  interest 
on  the  money  advanced.  See  Re  Godfrey, 
supra. 

Under  a  marriage  settlement  authorizing 
the  investment  of  the  trust  fund  in  real 
securities,  trustees  who,  on  the  advice  of 
solicitors,  invest  in  a  mortgage  of  property 
without  having  an  independent  valuation 
made,  but  relying  on  the  value  as  shown  by 
the  purchase  price  of  the  greater  part  of 
the  property  which  was  adjacent  to  remain- 
der, at  auction  a  year  previously,  are  liable 
for  a  lose  resulting  to  the  trust  estate, 
where  it  is  shown  that  the  value  as  thus 
determined  is  in  excess  of  the  real  value 
of  the  property  and  that  the  loan  as  thus 
made  exceeds  the  two-thirds  valuation. 
Waite  V.  Parkinson,  85  L.  T.  N.  S.  456. 

Where  trustees,  acting  upon  the  report  of 
valuers,  which  merelv  states  that  the  prop- 
44  L.RA.(N.8.) 


erty  valued  consists  of  modem  and  sub- 
stantial dwellings,  giving  the  amount  of 
land  occupied,  the  net  rental,  and  the 
amount  which,  in  the  opinion  of  the  valuers, 
might  be  loaned  thereon,  subsequently  make 
inquiries  of  the  valuers  if  the  property  is 
not  good  security  for  more  than  they  had 
first  reported,  whereupon  it  is  increased 
and  the  increased  amount  loaned,  being  a 
little  more  than  live  eighths  the  value  of 
the  property,  such  trustees  have  not  acted 
as  prudent  men  and  are  liable  for  a  loss. 
Re  Partington,  67  L.  T.  N.  S.  664. 

In  Re  Partington,  supra,  the  court  states 
with  reference  to  a  loan  on  freehold  house 
property  that  a  trustee  cannot,  without  in- 
vestigation, assume  that  the  particulars  of 
the  property  offered  by  the  borrower  are 
correct,  but  that  he  is  bound  to  ascertain 
the  rents,  that  all  the  property  is  rented, 
and  the  amount  of  the  rates  and  other 
outgoings;  and  this  duty  is  not  performed 
by  merely  employing  valuers  and  directing 
them  to  furnish  "a  satisfactory  valuation 
of  the  property." 

An  executor  who  loans  the  money  of  the 
estate  to  his  law  partner  without  personal 
examination  of  any  kind,  on  proper^  which 
in  some  cases  is  worthless;  in  others,  on 
second  mortgages  on  property;  and  in  still 
others,  making  a  loan  of  the  full  value  of 
the  premises,  the  partner  receiving  a  large 
bonus,  which  is  divided  between  him  and 
the  executor, — is  liable  for  losses  resulting 
therefrom.    Savage  v.  Gould.  60  How.  Pr.  217. 

In  Nagle  v.  Robins,  9  Wyo.  211,  62  Pac. 
154,  796,  it  is  stated  that  the  guardian  may 
have  so  far  relied  upon  the  financial  word, 
standing,  and  integrity  of  the  mortgagor  as 
to  have  induced  a  relaxation  of  his  usual 
prudence,  but  that,  whatever  may  have  been 
the  reason,  he  allowed  himself  to  make  the 
loan  without  resorting  to  that  character  of 
inquiry  which  would  have  developed  the  un- 
satisfactory standing  of  the  property,  and 
convinced  him  of  its  inadequacy;  and  the 
right,  as  between  him  and  his  ward,  must 
1)0  determined  upon  the  basis  of  the  secur- 
itv. 

See  also  Norris  v.  Wright,  14  Beav.  291. 
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value,  and  genuineness  of  all  such  invest- 
ments and  securities  at  the  time  the  said 
investments  are  so  made,  and  for  the  safe- 
keeping of  the  evidences  and  securities 
thereof;  but  if  any  special  direction,  agree- 
ment, or  trust  is  imposed  upon,  made,  or 
conferred  in  and  by  the  order,  judgment, 
or  decree  of  any  court,  or  by  the  terms 
and  conditions  of  any  last  will  and  testa- 
ment, or  other  document,  contract,  deed, 
conveyance,  .or  other  written  instrument,  as 
to  the  particular  manner  in  which,  or  the 
particular  class  or  kinds  of  security,  funds, 
or  property,  whether  real  or  personal,  the 
same  shall  be  invested  in,  then  the  said 
corporation  shall  follow  and  carry  out  such 
order,  judgment,  decree,  or  other  appoint- 
ment, contract,  deed,  conveyance,  or  other 


written  instrument;  and  in  such  case  such 
company  shall  not  be  held  liable  or  respon- 
sible for  any  loss,  damage,  or  injury  which 
may  occur  or  be  incurred  by  any  person 
or  cestui  que  trust  by  reason  of  its  per- 
formance of  such  trust  as  aforesaid." 

It  is  contended  that,  under  the  discretion- 
ary power  Tested  in  appellant  under  the 
first  part  of  this  provision,  it  is  given  a 
wide  latitude  in  the  selection  of  securities 
for  investment;  that  it  is  required  to  exer- 
cise only  good  faith  and  due  care  in  the 
selection  of  the  securities  it  may  choose  to 
buy;  that  liability  is  not  continued,  after 
the  time  such  investments  are  made,  for 
the  value  of  such  securities;  and  that  it 
is  not  necessary  to  procure  an  order  from 


Upon  whom  the  trustee  may  rely. 

Trustees  may  avail  themselves  of  the 
assistance  and  advice  of  other  persons  in 
the  ordinary  course  of  business,  but«  having 
obtained  that  advice  and  assistance,  they 
are  not  to  adopt  it  blindly,  but  exercise  on 
it  the  judgment  which  an  ordinarily  prudent 
person,  acting  with  reference  to  the  making 
of  a  permanent  investment,  would  exercise. 
Re  Partington,  supra. 

The  trustees  are  not  entitled  to  act  on 
the  advice  of  an  attorney  who  is  acting  also 
as  the  attorney  for  the  borrower,  to  their 
knowledge.  Dictum.  Knox  v.  Mackinnon, 
L.  R.  13  App.  Cas.  753. 

A  trustee  is  not  entitled  to  rely  on  his 
solicitor  to  select  a  valuer  for  the  prop- 
erty. Fry  V.  Tapson,  54  L.  J.  Ch.  N.  S. 
224,  L.  R.  28  Ch.  Div.  268,  51  L.  T.  N.  S. 
326,  33  Week.  Rep.  113. 

Nor  is  he  entitled  to  rely  on  the  advice 
of  a  solicitor  as  to  the  advisability  of  an 
investment.  Re  Somerset  [1894]  1  Ch.  231, 
63  L.  J.  Ch.  N.  S.  41,  7  Reports,  34,  69  L. 
T.  N.  S.  744,  42  Week.  Rep.  145. 

A  trustee  who  is  a  solicitor  cannot  rely 
on  a  statement  of  valuers  tliat  he  might 
loan  three  fourths  the  value  on  house  prop- 
erty used  for  business  purposes,  since  he  is 
bound  to  know  the  rule  of  law  to  the  con- 
trary.    Re  Partington,  supra. 

A  trustee  authorized  to  invest  money  "in 
his  name  or  under  his  legal  control,"  who 
loans  the. same  on  the  security  of  contribu- 
tory mortgages  on  residential  flats,  is  not 
justified  in  relying  upon  his  solicitor,  since 
this  is  a  case  in  which  an  ordinary  man  of 
business,  if  he  had  read  tlie  terms  of  his 
trust,  and  had  paid  attention  to  the  terms 
of  the  security  he  was  taking,  must  have 
seen  that  the  security  was  not  such  as  was 
in  his  name  or  under  his  control.  Re  Dive 
[1909]  1  Ch.  328,  78  L.  J.  Ch.  N.  S.  248, 
100  L.  T.  N.  S.  190. 

Where  one  of  the  trustees  is  a  solicitor, 
the  other  is  not  entitled  to  rely  on  him  so 
as  to  relieve  himself  from  liabilitv  for  loss 
resulting  to  the  trust  estate  from  an  invest- 
ment upon  the  security  of  a  mortgage  upon 
44  L.R.A.(N.S.) 


undivided  shares  in  real  estate  used  in  part 
for  manufacturing  purposes  and  part  of 
which  was  let  upon  a  lease  for  lives,  the  last 
of  which  was  still  subsisting  at  the  date  of 
the  trial,  without  procuring  a  disinterested 
and  expert  appraisement  of  the  value,  to 
an  amount  almost  one  half  in  excess  of  the 
actual  value  of  the  property,  where  there 
is  no  evidence  that  such  trustee  exercised 
the  proper  degree  of  care.  Re  Turner, 
[1897]  1  Ch.  636,  66  L.  J.  Ch.  N.  S.  282,  76 
L.  T.  N.  S.  116,  45  Week.  Rep.  495. 

The  trustees  are  not  entitled  to  rely  solely 
upon  the  valuation  of  the  surveyor  employed 
by  them,  especially  if  such  surveyor  be  a 
stranger  to  the  place  where  the  property  is 
located.  Bud^e  v.  Gummow,  42  L.  J.  Ch. 
N.  S.  22,  L.  R.  7  Ch.  719,  27  L.  T.  N.  S. 
66G,  20  Week.  Rep.  1022. 

Trustees  lending  trust  money  upon  a 
mortgage  of  house  property  exceeding  one 
half  its  value  as  appraised  by  a  broker  em- 
ployed by  the  borrower  to  obtain  the  loan, 
and  one  who  had  no  knowledge  of  the  par- 
ticular locality,  without  making  independ- 
ent investigation,  are  liable  to  replace  the 
sum  loaned  when  the  borrower  becomes 
bankrupt  and  the  security  fails.  Fry  v. 
Tapson,  supra. 

The  trustees  may  not  rely  upon  the  lump 
valuation  by  the  borrower's  architect,  ob- 
tained for  the  purposes  of  the  loan.  Rae 
V.  Meek,  L.  R.  14  App.  Cas.  558. 

The  court  in  Learoyd  v.  Whiteley,  67  L. 
J.  Ch.  N.  S.  390,  L.  R.  12  App.  Cas.  727, 
58  L.  T.  N.  S.  93,  36  Week.  Rep.  721,  25 
Eng.  Rul.  Cas.  326,  distinguishes  between 
acting  on  the  advice  of  valuers  that  a  brick- 
yard constitutes  a  sufficient  security  for 
the  sum  invested,  and  advice  that  the  trus- 
tees were  justified  in  investing  upon  the 
security  of  a  speculative  trading  adventure, 
and  holds  that  as  to  the  latter  the  trustees 
could  not  delegate  this  to  others.  Lord 
Watson  in  the  same  case  says  that  the  ordi- 
nary course  of  business  does  not  justify 
the  employment  of  a  valuer  for  any  other 
purpose  than  obtaining  data  necessary  in 
order  to  enable  the  trustee  to  judge  of  the 
sufficiency  of  the  security  oflfered,  and  that 
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the  court,  authorizing  such  investment,  to 
absolve  it  from  liability. 

It  is  necessary  for  a  guardian  to  get  an 
order  from  the  court  before  investing  the 
funds  of  the  ward,  only  when  the  statute  so 
provides.  When  it  is  not  provided,  the 
guardian  is  vested  with  a  discretion.  21 
Cyc.  8788;  17  Am.  &  Eng.  Enc.  Law,  2d 
ed.  432,  89  Am.  St.  Rep.  202,  note;  Gary 
V.  Cannon,  38  N.  C.  (3  Ired.  Eq.)  64; 
Mather  v.  Knox,  34  La.  Ann.  410;  Durrett 
V.  Com.  90  Ky.  312,  14  S.  VV.  189;  Sherry 
V.  Sansberry,  3  Ind.  320.  But  while  such 
investments  may  be  made,  yet,  if  made 
without  an  order  from  the  court,  the  risk 
is  with  the  guardian.  Re  Cardwell,  55  Cal. 
137;  Nagle  v.  Robins,  9  Wyo.  211,  62  Pac 
154,  796;   Coffin  v.  Bramlitt,  42  I^liss.  194, 


97  Am.  Dec'  449;  Clark  v.  Anderson,  12 
Buslj,  111;  Roberston  v.  Robertson,  132  Am. 
St.  Rep.  3CS,  and  note,  130  Ky.  293,  113 
S.  W.  138;  Sherry  v.  Sansberry,  3  Ind. 
320;  Tucker  v.  State,  72  Ind.  242;  Woerner, 
Am.  Law  of  Guardianship,  p.  211;  21  Cyc. 
88.  See  also  Brown  v.  Wright,  39  Ga.  96, 
101;  Mclntyre  v.  People,  103  111.  142; 
Hughes  V.  People,  10  111.  App.  148;  Carlysle 
V.  Carlysle,  10  Md.  440;  Forrester  v.  State, 
46  Md.'  154. 

Tliere  is  little  authority  to  show  that 
a  trustee  may  excuse  himself  by  showing 
that  he  has  conducted  the  business  of  in- 
vesting his  trust  funds  in  the  same  manner 
tliat  an  ordinarily  prudent  man  of  business 
might  do  with  his  own  property.  The  trus- 
tee   must   conduct    himself   faithfully    and 


the  truBtees  are  not,  in  safety,  to  rely  upon 
the  bare  assurance  of  such  valuer  that  the 
security  is  sufficient. 

An  executor  cannot  justify  liis  action  in 
loaning  money  on  bond  and  mortgage 
through  a  third  person,  without  personal 
examination  of  the  property,  on  the  ground 
that  his  testator  followed  a  similar  prac- 
tice.    Savage  v.  Gould,  60  How.  Pr.  217. 

Warnings  and  remonstrances  by  the  bene- 
ficiaries were  not  taken  into  consideration 
in  Knox  v.  Mackinnon,  L.  R.  13  App.  Cas. 
753,  but  the  trustees  were  held  liable  on 
other  grounds. 

See  also  Ingle  v.  Partridge,  and  Re  God- 
frey, supra. 

Kay,  J.  in  Re  Olive,  infra,  stated  that 
trustees  should  tell  their  valuers  that  they 
are  lending  trust  moneys,  and  that  they  do 
not  desire  to  lend  more  than  one  half  the 
actual  value  of  the  property.  In  Re  Part- 
ington, 57  L.  T.  N.  S.  654,  it  was  held  that 
a  trustee  who  had  merely  told  the  valuers 
that  the  lenders  were  trustees  had  not  com- 
plied with  this  requisite  as  laid  down  in  Re 
Olive,  e3pecially  where,  as  in  the  Parting- 
ton Case,  the  property  offered  was  business 
property  used  for  hotel  purposes.  The  court 
states  that  he  should  have  directed  the 
attention  of  the  valuers  to  this,  and  had 
ascertained  accurately  what  value  could  be 
attributed  to  the  property  independently  of 
its  occupation  as  a  hotel.  The  court  states, 
further,  tliat  it  was  the  duty  of  the  trustee 
to  inform  the  valuers  that  tlie  tenant  was 
a  son-in-law  of  the  landlord,  and  therefore 
the  rental  value  might  be  no  criterion  of 
its  actual  value. 

Trustees  who  allow  the  surveyor  to  be 
instructed  by  their  solicitor,  whom  they 
know  to  be  acting  for  the  mortgagor,  and 
who  take  no  means  to  see  tliat  such  sur- 
veyor was  properly  instructed  independently 
of  the  mortgagor,  and  who  do  not  tliemselves 
consider  the  surveyor's  report  when  mado, 
but  leave  it  to  their  solicitor  to  decide 
whether  the  report  shall  he  acted  on  in 
making  an  advance  not  advised  in  tlie  report 
to  two  thirds  of  the  value  of  two  onlv  of 
44  L.R.A.(N.S.) 


the  properties  mentioned  in  the  report,  not- 
witl. standing  one  of  the  properties  consists 
of  unfinished  houses,  has  not  acted  as  a 
prudent  man  might  reasonably  be  expected 
to  act  in  the  management  of  his  own  affairs, 
and  therefore  it  cannot  be  said  they  have 
acted  reasonably  within  the  meaning  of 
§  3  of  the  judicial  trustee  act  of  1896. 
Shaw  V.  Gates  [1909]  1  Ch.  389,  78  L.  J. 
Ch.  N.  S.  226. 

Since  the  trustee  act  of  1893,  trustees  are 
justified  in  acting  on  expert  advice,  not 
only  as  to  the  value  of  the  property,  but  as 
to  the  amount  which  might  properly  be  ad- 
vanced thereon;  and,  therefore,  where  trus- 
tees, acting  on  the  advice  of  a  well-known 
firm  of  auctioneers  and  surveyors,  loan 
the  trust  funds  on  the  security  of  freehold 
and  leasehold  property  which  such  sur- 
veyors report  as  sufficient  security  for  the 
advance  of  the  amount  in  question,  such 
trustees  are  not  personally  liable  for  a  loss 
resulting  from  a  deficiency  in  the  security; 
and  the  fact  that  some  of  the  houses  on 
which  the  advance  was  made  were  let  on 
weekly  tenancies  does  not  of  itself  render 
the  investment  improper.  Re  Solomon,  28 
Times  L.  R.  84. 

Section  4  of  the  trustee  act  of  1888,  re- 
enacted  in  §  8  of  the  trustee  act  of  1893, 
is  as  follows:  "No  trustee  lending  money 
upon  the  security  of  any  property  shall  he 
chargeable  with  breach  of  trust  by  reason 
only  of  the  proportion  borne  by  the  amount 
of  the  loan  to  the  value  of  such  property 
at  the  time  Avhen  the  loan  was  made,  pro- 
vided tliat  it  shall  appear  to  the  court  that, 
in  making  such  loan,  the  trustee  was  acting 
upon  a  report  as  to  the  value  of  the  prop- 
erty made  by  a  person  whom  the  trustee 
reasonably  believed  to  be  an  able,  practical 
surveyor  or  valuer,  instructed  and  employed 
independently  of  any  owner  of  the  property, 
whether  such  surveyor  or  valuer  carried  on 
business  in  the  locality  w^here  the  property 
is  situate  or  elsewhere,  and  that  the  amount 
of  the  loan  does  not  exceed  two  equal  third 
parts  of  the  value  of  the  property  as  stated 
in  such  report,  and  that  the  loan  was  made 
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exercise  a  sound  discretion.  He  is  to  ob- 
serve how  men  of  prudence,  discretion,  and 
intelligence  manage  their  own  affairs,  not 
in  regard  to  speculation,  but  in  regard  to 
the  permanent  disposition  of  their  funds, 
considering  the  probable  income,  as  well  as 
the  probable  safety,  of  the  capital  invested. 
A  business  man  of  more  than  average  cau- 
tion may,  and  often  does,  assume  inten- 
tional risks  in  the  investment  of  his  own 
property;  for  the  sake  of  obtaining  a  greater 
than  an  ordinary  income,  he  will  often 
invest  in  such  a  manner  that  the  risk  of 
ultimate  loss  is  considerable,  and  such  spec- 
ulative use  of  his  property  woxild  not  be 
regarded  as  illegitimate,  nor  as  deserving 
of  any  censure.  No  such  risk  is  permitted 
to  the  trustee.     King  v.  Talbot,  40  N.  Y. 


76;  Mills  v.  Hoffman,  26  Hun,  694;  Adair 
V.  Brimmer,  74  K.  Y.  539,  6  Mor.  Miu. 
Rep.  682;  Worrell's  Appeal,  23  Pa.  44; 
Ihmsen's  Appeal,  43  Pa.  431;  Kimball  v. 
Reding,  31  N.  H.  352,  64  Am.  Dec.  333; 
Clark  V.  Garfield,  8  Allen,  427;  Brown  v. 
French,  126  Mass.  410,  28  Am.  Rep.  254; 
Dickinson's  Appeal,  152  Mass.  184,  9  L.R.A. 
279,  25  N.  E.  99;  Re  Davis,  183  Mass 
499,  67  N.  E.  604;  Mattocks  v.  Moulton, 
84  Me.  545,  24  Atl.  1004;  Smith  v.  Smith, 
7  J.  J.  Marsh.  238;  Durrett  v.  Com.  90 
Ky.  312,  14  S.  W.  189;  Learoyd  v.  Whiteley, 
L.  R.  12  App.  Cas.  727,  733,  57  L.  J.  Ch.  N. 
S.  390,  68  L.  T.  N.  S.  93,  36  Week.  Rep. 
721,  26  Eng.  Rul.  Cas.  326;  17  Am.  &  Eng. 
Enc.  Lew,  435,  437;  13  Am.  Law  Reg.  201; 
25  Am.  Law  Reg.   217,  225.     See   note  to 


under  the  advice  of  such  surveyor  or  valuer 
expressed  in  such  report."  Cited  in  Shaw 
V.  Gates  [1909]  1  Ch.  389. 

Within  the  meaning  of  §  8,  subs.  1,  of 
the  trustee  act  of  1893,  it  is  not  incumbent 
on  a  trustee  to  find  out  whether  the  valuer 
had  at  any  time  advised  or  acted  for  the 
mortgagor,  but  it  is  enough  if,  in  the  matter 
in  question,  such  valuer  has  been  instructed 
and  employed  independently  of  the  mort- 
gagor.    Re  Solomon,  supra. 

Trustees  are  not  relieved  of  liability  un- 
der §  8  of  the  trustee  act  of  1893,  unless 
they  have  had  an  independent  valuation 
made  as  provided  by  the  section.  Palmer  v. 
Emerson  [1911]  1  Ch.  758,  80  L.  J.  Ch.  N.  S. 
418,  104  L.  T.  N.  S.  657,  27  Times  L.  R. 
320,  65  Sol.  Jo.  365. 

A  trustee  who  has  instructed  his  solicitors 
to  find  a  good  mortgage  security  whereupon 
8uch  solicitors,  who  have  the  report  of  sur- 
veyors and  valuers  of  whom  the  trustee  had 
no  knowledge  and  whom  he  gave  no  instruc- 
tion, place  such  report  which  had  been  made 
to  another  client  of  theirs  with  respect  to 
•%  number  of  houses  including  the  two  houses 
on  which  the  loan  was  made,  before  the 
trustee,  and  a  loan  is  made  on  two  of  the 
houses  included  in  the  report,  such  trustee 
is  not  protected  by  the  4th  section  of  the 
trustee  act  of  1888,  as  the  surveyors  and 
valuers  are  not  employed  independently  of 
the  owner,  nor  is  any  loan  suggested  or  ad- 
viijcd  on  the  part  of  the  property  on  which 
the  loan  was  finally  made.  Re  Walker,  59 
L.  J.  Ch.  N.  S.  380,  62  L.  T.  N.  S.  449. 

A  surveyor,  who  was  suggested  by  the 
mortgagor,  instructed  by  the  mortgagor's 
solicitor,  and  referred  to  the  mortgagor 
both  as  to  his  fees  and  as  to  the  properties 
he  was  to  value,  and  accompanied  by  the 
mortgagor  when  he  made  his  survey,  is 
not  a  surveyor  employed  independently  of 
the  mortgagor,  so  as  to  protect  the  trustee 
within  §  8  of  the  trustee  act  of  1803;  Shaw 
V.  Gates  [1909]  1  Ch.  389,  78  L.  J.  Ch.  N.  S. 
226. 

Where  trustees  have  obtained  a  valuation 
of  four  properties  on  which  the  valuer  ad- 
vises a  loan  of  two  thirds  of  the  value 
44  L.R.A.(N.S.) 


thereof,  and  subsequently  such  trustees  ad- 
vance two  thirds  of  the  value  of  two  of  the 
properties  apart  from  the  others,  without 
any  advice  from  the  valuer,  they  cannot 
rely  upon  §  8  of  the  trustee  act  of  1893  to 
protect  them  from  liability  for  a  loss. 
Ibid. 

Under  the  trustee  act  of  1893,  trustees 
are  not  liable  for  losses  merely  because 
they  fail  to  acquaint  themselves  with  all 
details  of  the  property  taken  as  security, 
since  by  §  8  of  the  trustee  act  of  1893, 
this  duty  is  placed  upon  the  valuer,  and 
the  trustees  may  rely  upon  his  report.  Re 
Solomon  [1912]  1  Ch.  261,  81  L.  J.  Ch. 
N.  S.  1«9,  105  L.  T.  N.  8.  951. 

Reference  is  made  in  this  connection  to 
subdivision  XL,  infra,  as  to  misconduct  of 
agents,  and  also  subdivision  XII.,  as  to  the 
effect  of  advice. 

3,  Margin. 

In  the  absence  of  evidence  showing  that 
lands  are  not  sufficient  security  for  a  loan 
of  two  thirds  their  value,  a  loan  not  ex- 
ceeding that  proportion  is  regarded  as  pru- 
dent, and  the  trustee  not  responsible  for 
loss  which  may  ensue  from  subsequent  de- 
terioration in  value  of  the  premises.  Fos- 
cue  V.  Lyon,  65  Ala.  440. 

An  executor  who  invests  the  trust  funds 
in  a  first  mortgage  on  real  estate  for  less 
than  two  thirds  of  its  value  at  the  time  of 
the  investment  is  not  liable  for  a  loss  due 
to  a  severe  business  depression  subsequently 
arising.  Wilson  v.  Staats,  33  N.  J.  Eq. 
524. 

A  trustee  who  has  in  good  faith  loaned 
trust  funds  on  mortgages  on  property,  to 
an  extent  not  exceeding  two  thirds  of  its 
value  at  the  time  of  investment,  on  which 
interest  at  6  per  cent  is  paid  for  several 
years  thereafter,  and  who  thereafter  does 
everything  possible  to  protect  such  loans, 
will*  not  be  charged  with  the  investments, 
merelv  because  the  lands  themselves,  which 
he  bids  in  on  foreclosure,  subsequently  pro- 
duced no  income  because  of  a  general  de- 
pression in  the  real  estate  market,  making 
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Nyce's  Estate,  40  Am.  Dec.  506.  See  note 
to  Sclimidt  V.  Shaver,  89  Am.  St.  Rep.  292. 
See  note  to  Robertson  v.  Robertson,  132  Am. 
St.  Rep.  372;  3  Pom.  Eq.  Jur.  3d  ed.  §§ 
1071,  1704. 

The  use  of  the  words  "discretionary 
power"  does  not  render  the  guardian  any 
the  less  liable  on  failure  to  properly  invest 
and  manage  the  trust.  They  do  not  relieve 
the  appellant  of  the  high  degree  of  care 
and  prudence  required  of  guardians.  The 
only  effect  they  have  is  to  leave  the  guard- 
ian free  to  select  the  investment,  but  the 
care  required  of  the  guardian  in  making 
the  selection  is  in  no  wise  diminished. 
Indeed,  the  care  to  be  exercised  must  be 
commensurate  with  the  freedom  given. 
Holcomb   V.    Holcouvb,   11    N.   J.    Eq.   281; 


Re  Cant,  5  Dem.  269  j  Bogart  v.  Van  Velijor, 
4  Edw.  Ch.  726;  Clark  v.  Garfield,  8  Allen, 
427;  Re  Davis,  183  Mass.  499,  67  N. 
E.  004;  Kimball  v.  Reding,  31  N.  H.  352, 
64  Am.  Dec.  333;  Pray's  Appeal,  34  Pa. 
100;  Hart's  Estate,  203  Pa.  480,  53  Atl. 
364;  Warren  v.  Pazolt,  203  Mass.  328, 
346,  89  N.  E.  381 ;  Re  Hirsch,  116  App.  Div. 
367,  101  N.  Y.  Supp.  893;  Id.  188  N.  Y. 
584,  81  N.  E.  1165;  66  Cent.  L.  J.  244;  25 
Am.  L.  Reg.  217,  225;  Woerner,  Am.  Law^ 
of  Guardianship,  pp.  207  et  seq.;  3  Pom.  Eq. 
Jur.  3d  ed.  §  1073. 

The  rule  has  prevailed  in  this  state  that 
a  trustee  exercising  his  own  discretion  in 
the  matter  of  the  investment  of  the  trust 
fund  was  liable  for  loss  incurred  by  depre- 
ciation; while  if  he  made  investment  by  or- 


it  difficult  either  to  rent  or  sell  at  fair 
prices.  Atlantic  Trust  Co.  v.  Powell,  23 
Misc.  289,  50  N.  Y.  Supp.  866, 

In  Palmer  v.  Emerson  [1911]  1  Ch.  758, 
80  L.  J.  Ch.  N.  S.  418,  104  L.  T.  N.  S. 
557,  27  Times  L.  R.  320,  65  Sol.  Jo.  365,  it 
is  held  that  trustees  are  justified  in  loaning 
two  thirds  the  value  of  freehold  house  prop- 
erty. 

In  Waite  v.  Parkinson,  85  L.  T.  N.  S. 
450,  the  trustee  was  held  liable  for  the 
excess  of  the  loan  over  two  thirds  of  the 
actual  value  of  the  property. 

But  the  court  is  of  the  opinion,  in  Cramp- 
ton  V.  Walker,  Ir.  L.  R.  31  Eq.  437,  that  the 
rule  forbidding  trustees  to  lend  trust  money 
upon  mortgaged  security,  beyond  two  thirds 
of  the  value  of  the  mortgaged  property,  is 
not  so  inflexible  that  its  violation  in  every 
case  is  necessarily  a  breach  of  trust. 

In  Re  Godfrey,  52  L.  J.  Ch.  N.  S.  820,  L. 
R.  23  Ch.  Div.  483,  48  L.  T.  N.  S.  853,  32 
Week.  Rep.  23,  where  the  amount  advanced 
on  the  security  of  a  mortgage  on  farm  land 
exceeded  by  a  small  sum  two  thirds  of  the 
valuation  placed  upon  the  same  by  a  valuer 
upon  whom  the  trustees  relied,  the  court, 
in  holding  the  trustees  not  liable,  said  that 
the  two-thirds  rule  had  never  been  applied 
with  mathematical  exactness  where  the 
amount  had  been  exceeded  by  such  a  small 
proportion   as  occurred  in   this  case. 

The  court  in  Re  Partington,  67  L.  T.  N.  S. 
654,  designates  the  rule  that  only  one  half 
the  value  should  be  loaned  on  business  prop- 
erty, and  two  thirds  upon  other  property, 
as  a  rule  arrived  at  from  long  experience, 
but  as  not  being  a  rule  of  law. 

It  should  be  remembered  that  these  rules 
are  rules  concerning  the  minimum  margin 
which  a  prudent  man  would  "require  for  his 
protection,  and  cannot  be  relied  on  as  justi- 
fying an  advance  where  a  prudent  man 
would,  because  of  other  circumstances,  be 
likely  to  require  a  larger  margin.  In  this 
connection  all  the  circumstances  have  to 
be  considered,  including  the  character  and 
situation  of  the  property,  and  tlie  actual 
income  which  the  property  might  bo  pro- 
ducing at  the  time  of  the  advance.  S!iaw 
44  L.R.A.(X.S.) 


V.  Gates  [1909]  1  Ch.  389,  78  L.  J.  Ch.  N. 
S.  226. 

The  court  in  Macleod  v.  Annesley,  16 
Beav.  600,  refers  to  the  general  practice  of 
the  court  to  consider  that  a  trustee  is  not 
justified  in  advancing  money  on  agricultural 
freeholds  to  the  extent  of  more  than  two 
thirds  of  the  value,  or  of  more  than  one 
half  the  value  on  freehold  houses,  and  says 
with  reference  to  a  freehold  which  is  sub- 
ject to  a  large  head  rent:  "I  should  (but 
without  intending  to  lay  down  any  rule 
on  the  subject)  hardly  consider  it  safe 
for  a  trustee  to  advance  money  on  the  secur- 
ity of  property  of  that  description  to  a 
greater  extent  than  is  allowed  by  the  court 
to  be  advanced  on  a  freehold  house,  and 
if  a  trustee  were  to  lend  trust  money  to  a 
greater  extent  he  would  hardly  be  consid- 
ered to  have  exercised  a  wise  or  safe  discre- 
tion." 

The  coxirt  in  Norris  v.  Wright,  14  Beav. 
291,  refers  to  the  rule  that  upon  freehold 
s(^urity  an  advance  must  not  be  made  for 
more  than  two  thirds  of  its  value,  and  in 
the  case  of  houses  the  advance  should  not 
exceed  one  half  the  estimated  value  of  the 
property. 

A  trustee  is  justified  in  accepting  from 
a  predecessor  in  trust,  as  security  for  an 
indebtedness  to  the  trust  fund,  a  first  mort- 
gage on  a  farm  which  had  brought  at  a 
public  sale  nearly  double  the  amount  of  the 
mortgage.   Fahnestock's  Appeal,  104  Pa.  46. 

See  Clark  v.  Anderson,  13  Bush,  111, 
where  a  loan  on  a  value  50  per  cent  greater 
than  the  sum  loaned  was  held  proper. 

A  trustee  who,  in  good  faith  and  after 
due  inquiry  and  investigation,  lends  the 
trust  funds  upon  the  security  of  a  mort- 
gage upon  vacant  lots  in  a  growing  and 
thriving  city,  worth  at  the  time  in  the  mar- 
l:et  three  times  the  amount  of  the  sum 
loaned,  is  not  personally  liable,  when,  upon 
foreclosure^  he  bids  the  land  in  for  the 
amount  of  the  loan,  at  a  sale  where  strangers 
bid  almost  as  high  a  sum,  in  a  case  where, 
because  of  a  general  depression,  there  \s 
no  market  for  the  property  when  the  trustee 
is  called  to  account.     Perrine  v.  Vreeland, 
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der  of  court,  after  a  preBentation  of  the 
facts,  he  was  absolved  from  liability  for 
such  loss.  In  the  case  of  Tucker  v.  State, 
72  Ind.  242,  it  was  held  by  this  court  that 
an  investment  of  trust  funds  in  the  stock 
of  an  ordinary  business  enterprise  by  a 
trustee  of  an  express  trust,  appointed  by 
court,  without  an  order  of  court,  is  an 
abuse  of  his  discretionary  control  over  the 
funds  so  invested,  and  involves  a  breach  of 
bis  duty  as  such  trustee.  And  the  rule  so 
declared  is  in  entire  harmony  with  the 
great  weight  of  authority. 

True  this  case  was  decided  before  the 
act  in  question  was  passed  and  became  a 
law;  but  since  there  is  nothing  in  the  act 
showing  an  intention  not  to  adopt  the  limi- 
tation placed  on  the  discretionary  power  of 


a  guardian  by  the  rule  as  voiced  in  that 
case,  it  must  be  presumed  that  the  l^isla- 
ture  in  enacting  the  statute,  and  that  part 
of  it  above  quoted,  meant  to  adopt  such  limi- 
tation; for  if  the  legislature  use  words 
which  have  received  a  judicial  construction, 
they  are  presumed  to  be  used  in  that 
sense,  unless  the  contrary  intent  can  be 
gathered  from  the  statute.  2  Lewis'  Suther- 
land Stat.  Const.  2d  ed.  §  399,  pp.  758,  759, 
and  cases  cited  under  note  36;  26  Am.  &, 
Eng.  Enc.  Law,  2d  ed.  607;  Burk  v.  State, 
27  Ind.  430,  431 ;  State  v.  Berdetta,  73  Ind. 
185,  188,  38  Am.  Rep.  117;  Western  U. 
feleg.  Co.  V.  Scircle,  103  Ind.  227,  229,  2 
N.  E.  604;  Carroll  County  v.  Bailey,  122 
Ind.  46,  48,  23  N.  E.  672;  Sopher  v.  State, 
169  Ind.  177,  181,  14  L.R.A.(N.S.)   172,  81 


33  N.  J.  Eq.  102  (affirmed  on  opinion  of 
court  below  in  33  N.  J.  Eq.  596) .  There  was 
a  doubt  in  this  case  as  to  when  the 'trustee 
would  be  called  to  account,  and  uppn  the 
question  he  took  the  advice  of  two  law- 
yers, who  advised  him  that  he  could  not 
be  made  to  account  until  after  the  time 
when  he  was  actually  called  upon  for  this 
purpose. 

A  trustee  who  without  an  order  of  court 
uses  trust  funds  to  buy  from  a  solvent 
obligee  without  recourse  the  bond  of  an 
insolvent,  secured  only  by  real  estate  worth 
less  than  the  amount  paid,  and  who  allows 
the  interest  to  remain  uncollected  for  sev- 
eral years  while  the  value  of  the  land  is  de- 
preciating, until  the  amount  due  is  more 
than  three  times  the  value  of  the  land,  is 
guilty  of  a  breach  of  trust  which  renders 
him  liable  for  the  loss.  Cogbill  v.  Boyd, 
77  Va.  450. 

Where  a  trustee  has  purchased  himself 
a  mortgage  upon  property  which  at  the  time 
is  worth  several  thousand  dollars  less  than 
the  amount  of  the  fund  which  he  so  in- 
vested in  the  mortgage,  he  is  personally 
liable  for  a  loss  resulting  to  the  trust  es- 
tate. Nichols's  Appeal,  157  Mass.  20,  31 
N.  E.  683. 

Where  a  life  tenant  was  desirous  of  in- 
vesting the  whole  of  the  trust  funds  in  the 
security  of  a  certain  mortgage,  and  so 
informed  the  trustees;  and  such  trustees, 
who  had  knowledge  of  the  estate,  relied  on 
their  solicitor,  who  employed  a  surveyor 
to  value  the  property,  and  advised  him  that 
it  was  desired  to  loan  as  mucli  as  properly 
could  be  done  upon  the  premibes;  and  such 
surveyor  made  his  report,  stating  that  he 
regarded  that  fully  three  fourths  of  the 
value  of  the  premises  might  be  advanced; 
whereupon,  this  not  being  all  that  was  de- 
sired to  be  loaned  by  the  life  tenant,  the 
solicitor  wrote  the  surveyor  again;  where- 
upon the  surveyor  reported  that,  considering 
the  largely  increased  rent  which  the  prem- 
ises would  command  if  other  arrangements 
were  made  with  tenants,  and  looking  at  the 
great  value  that  he  attached  to  the  farms 
from  the  position  in  which  they  were  placed 
44  L.R.A.(N.S.) 


with  reference  to  the  other  land,  he  re- 
garded the  property  as  sufficient  security 
for  the  amount  desired  to  be  loaned,  an 
amount  equal  to  about  five  sixths  of  the 
valuation  he  had  placed  upon  the  property, 
whereupon  this  loan  was  made, — such  trus- 
tees were  held  liable  for  the  loss  resulting 
to  the  trust  estate.  Re  Somerset  [1894]  1 
Ch.  231,  7  Reports,  34,  69  L.  T.  N.  S.  744, 
42  Week.  Rep.  145. 

A  guardian  who  loans  the  purchasers  of 
land  an  amount  of  money  equal  to  the 
amount  the  land  was  worth,  taking  a  con- 
veyance  of  the  land  to  himself  to  protect 
the  loan,  and  subsequently  taking  from  the 
purchasers  a  deed  of  all*  their  right,  title, 
and  interest  in  the  place  in  satisfaction  of 
the  loan,  without  an  order  of  court,  is 
personally  liable  for  a  loss  resulting  to  the 
trust  estate.  The  lower  court  in  this  case 
found  that  the  loan  was  made  on  inade- 
quate security  and  improvidentially.  Re 
Cardwell,  55  Cal.  137. 

A  trustee  who  loans  trust  funds  on  a 
bond  payable  in  five  years,  secured  by  a 
mortgage  on  a  tract  of  city  land  so  low 
as  to  be  sometimes  flooded  with  water  from 
an  adjacent  river,  and  so  far  away  as  not 
to  be  reached  by  city  improvements,  as- 
sessed for  taxation  at  about  one  third  of 
the  mortgage,  which  is  considerably  in  ex- 
cess of  the  price  paid  by  the  mortgagor  for 
the  mortgaged  land  shortly  before  the  exe- 
cution of  the  mortgage, — is  guilty  of  such 
negligence  as  to  make  him  personally  liable 
for  a  resulting  loss.  Simes's  Estate,  9  Pa. 
Dist.  R.  31. 

See  Savage  v.  Gould,  60  How.  Pr.  217 
(where  an  executor  who  loaned  to  the  full 
value  of  the  property,  and  was  guilty  of 
other  acts  of  negligence,  was  held  liable 
for  the  loss).  Woodruff  v.  Lounsberrv,  40 
N.  J.  Eq.  545,  5  Atl.  99,  affirmed  in  42  N. 
J.  Eq.  699,  11  Atl.  113;  Re  Blauvelt,  2 
Connoly,  458,  20  N.  Y.  Supp.  119. 

Specific  illustrations. 

An  executor  who  loans  $2,000  of  trust 
funds,   taking  as   security   a   mortgage   on 
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N.  E.  913,  14  Ann.  Cas.  27;  Truclove  v. 
Truolovc,  172  Ind.  441,  444,  27  L.R.A.(N.S.) 
220,  139  Am.  St.  Rep.  404,  80  N.  E.  1018, 
88  N.  E.  576. 

The  rule  as  it  existed  at  tlie  time  of  this 
enactment  must  have  been  known  to  and  in 
the  mind  of  the  lawmaking  power.  Under 
it  guardians  and  other  trustees  possossed 
certain  discretionary  duties  with  regard  to 
the  control  over  and  investment  of  the  trust 
funds.  An  exercise  of  the  discretion,  with- 
out submission  to  the  supervisory  direction 
of  the  court  having  jurisdiction,  was  at  the 
risk  of  the  guardian  or  otiier  trustee  if  loss 
incurred;  while  an  exercise  of  the  discretion 
under  tlic  approval  and  direction  of  the 
court  absolved  from  loss.  As  we  see  it, 
clause   6,    supra,    does    nothing   more   than 


declare  that  the  same  rule  shall  also  apply 
to  the  comi>anies  brought  into  life  by  the 
statute  and  authorized  to  act  as  guardian, 
when  acting  in  such  a  trust  capacity  by 
appointment, — in  short  to  apply  the  same 
measure  of  duty  and  responsibility  to  trust 
companies  acting  in  a  trust  capacity  as  to 
a  private  person  so  acting.  A  contrary 
intent  is  not  disclosed  by  the  provisions  of 
the  statute.  The  clause  above  quoted  does 
not  declare  that  there  shall  be  no  liability 
when  such  a  company  acts  solely  and  in- 
depcndently  on  the  discretion  granted  to 
it.  It  does  expressly  declare  that  there 
shall  be  none  if  its  action  be  taken  upon  the 
specific  direction  of  the  court. 

Moreover,  statutes  are  to  be  so  construed 
as  to  sustain  their  constitutionality,  rather 


160  acres  of  unimproved  land  worth  about 
$800,  and  another  mortgaj^e  on  80  acres 
of  land  worth  not  more  than  $120,  is  liable 
for  a  loss  resulting  from  a  sale  on  fore- 
closure for  less  tlian  the  amount  of  the 
mortgage.  Roach*s  Estate,  50  Or.  179,  92 
Pac.  118. 

A  jury  is  justified  in  finding  that  a  mort- 
gage on  100  acres  of  land  was  not  ample 
security  for  a  loan  of  $1,950,  as  required 
by  the  instrument  creating  the  trust,  and 
that  an  ordinarily  prudent  man  knowing 
the  land  would  not  have  eonsidered  it 
ample  security  at  the  time  the  mortgaire 
was  given,  where  there  is  evidence  that  sucli 
land  was  rough  and  uneven,  lying  over 
ridges  and  in  valleys,  with  less  than  half 
broken  up  for  cultivation,  and  with  poor 
and  cheaply  constructed  buildings  and  poor 
fencing,  and  was  worth  in  market  less  than 
the  principal  of  the  loan  at  the  time  it 
was  made,  and  has  continued  to  become 
more  unproductive  ever  since.  Andrew  v. 
Schmitt,  64  Wis.  664,  26  N.  W.  190. 

A  purchase  by  a  trxistee  of  a  mortgage 
of  $4,400,  on  which  tlie  interest  was  $200 
in  arrears,  upon  farm  property  worth  be- 
tween $6,000  and  $7,000  at  the  time  of 
the  purchase,  and  which  is  depreciating  in 
value,  is  improper,  and  renders  the  trustee 
liable  for  a  loss  resulting  tlierefrom.  Re 
Stark,  39  N.  Y.  S.  R.  393,  15  N.  Y.  Supp. 
729.  The  court  states  that,  considering  the 
question  of  value  alone  where  the  property 
is  depreciating  in  value,  the  margin  in  this 
case  was  too  small  to  make  it  a  safe  and 
proper  investment  of  such  fund.  The  trustee 
in  this  case,  who  was  also  executor  of  the 
estate  and  a  legatee  of  the  same  and  ac- 
cepted the  mortgage  from  the  estate  as  a 
part  of  the  trust  fund,  but  it  is  stated  that 
he  should  be  held  to  the  same  responsibility 
as  though  he  had  originally  invested  in  the 
mortgage,  as  it  was  not  necessary  for  him 
to  accept  such  mortgage  for  the  trust  fund. 
As  a  further  ground  of  liability,  it  is 
stated  that  the  trustee  accepted  in  payment 
of  his  own  legacy  securities  which  then 
were  and  continued  to  be  of  undoubted  value 
and  safety. 
44  L.R.A.(N.S.) 


A  guardian  will  not  be  held  liable  for  a 
loss  on  a  loan  of  $1,500  secured  by  a  mort- 
gage on*  real  estate  of  the  value,  at  the  time 
of  the  loan,  of  $2,600,  where  he  acted  in 
j)erfect  good  faith  and  with  ordinary  care 
and  prudence,  although  without  order  of 
court,  and  although  the  value  of  the  land 
depreciated,  before  foreclosure,  so  as  to  be 
much  less  than  the  face  of  the  mortgage.  Be 
Curtis,  121  Cal.  468,  53  Pac.  936. 

Statutory  requirements. 

Under  a  statute  requiring  the  real  estate 
on  which  a  loan  is  made  by  a  guardian  to 
be  double  the  value  of  the  loan,  the  guardian 
is  not  absolutely  liable  to  his  ward  for  the 
money  loaned,  in  case  the  security  is  not 
double  the  value  of  the  loan,  but  where  in 
good  faith  and  with  reasonable  care,  dili- 
gence, and  prudence,  such  as  a  man  of 
average  prudence  exercises  in  like  circum- 
stances, he  becomes  satisfied  that  the  real 
estate  is  of  the  required  value,  the  statute 
authorizes  him  to  make  the  loan  and  will 
protect  him  accord  ingl  v.  Stevens  v. 
Meserve,  73  N.  H.  293,  111  Am.  St  Rep. 
612,  61  Atl.  420.  In  this  case  the  guardian 
had,  in  settlement  of  an  agent's  default 
also  taken  notes  of  the  agent  secured  by 
mortgage  of  property  worth  less  than  double 
the  value  of  the  claims  secured,  after  mak- 
ing every  reasonable  effort  to  collect  the 
claim.  It  was  held  that  the  loans  were  in 
a  sense  involuntary,  not  being  due  to  any 
want  of  faithfulness,  diligence,  care,  or  pru- 
dence on  the  part  of  the  guardian,  and 
therefore  the  requirement  of  the  statute 
as  to  investments  of  money  did  not  apply, 
and  the  guardian  would  not  be  liable  for  the 
loan. 

4,  Business  and  house  property, 

(a)  In  general. 

The  vice  chancellor  in  Whiteley  v.  Lea- 
royd,  L.  R.  32  Ch.  Div.  196,  uses  language 
that  indicates  that  an  opinion  that  a  free- 
hold brick  field,  the  chief  value  of  which 
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than  to  place  upon  them  a  construction 
which  would  render  them  invalid.  26  Am. 
&,  Eng.  Enc.  Law,  2d  ed.  p.  640;  Brown  v. 
Buzan,  24  Ind.  194;  Phenix  Ins.  Co.  v. 
Burdett,  112  Ind.  206,  13  N.  E.  705;  Mc- 
Creery  v.  Fallis,  162  Ind.  255,  67  N.  E. 
673;  United  States  Exp.  Co.  v.  State,  164 
Ind.  196,  73  N.  E.  101;  Hargis  v.  Perry 
County,  165  Ind.  194,  73  N.  E.  916 

The  construction  of  clause  6  contended  for 
by  appellant  might  well  cast  doubt  on  its 
validity.  It  would  place  natural  persons 
acting  as  guardians,  or  in  other  trust 
capacities,  in  a  class  on  which  the  law  im- 
posed narrower  powers  and  a  greater  lia- 
bility than  on  these  corporations,  while  act- 
ing in  exactly  the  same  fiduciary  relations. 
Whether  this  can  be  done  without  a  viola- 


tion of  constitutional  limitations  may  well 
be  doubted. 

It  must  follow  that  the  investment  of  the 
trust  funds  by  appellant  guardian  without 
authority  of  court  was,  under  the  rule  ex- 
isting in  this  state  and  generally  outside, 
an  abuse  of  its  discretionary  control  of  its 
trust.  Manifestly  to  give  the  statute  the 
meaning  contended  for  by  appellant  would 
place  trust  funds  at  the  mercy  of  guardians. 
The  rule  that  there  must  be  the  directive 
order  of  court  to  work  absolution  to  the 
guardian  for  loss  is  a  wholesome  one  in 
this  day  of  promotion,  exploitation,  and 
the  underwriting  of  the  obligations  of  in- 
dustrial enterprises. 

In  this  state  the  rule  announced  in  Tucker 
V.  State  ex  rel.,  supra,  approaches  the  strict- 


is  derived  from  its  use  in  trade,  is  not  a 
real  security.  Upon  an  appeal  of  this  case, 
the  court  in  L.  R.  33  Ch.  Div.  347,  is  of 
the  opinion  that  the  vice  chancellor  did  not 
intend  to  hold  that  it  was  not  a  real  secur- 
ity, but  that  it  was  not  such  a  real  security 
as  a  trustee  was  authorized  to  invest  money 
upon;  and  this  view  is  taken  upon  a  further 
appeal  in  67  L.  J.  Ch.  N.  S.  390,  L.  R.  12 
App.  Cas.  727,  58  L.  T.  N.  S.  93,  36  Week. 
Rep.  721,  25  Eng.  Rul.  Cas.  326,  where  the 
trustees  ^fere  held  liable  for  a  loss  resulting 
to  the  estate  from  the  insufiiciency  of  such 
security,  although  they  acted  honestly  and 
employed  valuers  to  estimate  the  premises, 
and  such  valuers  reported  that  it  was  suffi- 
cient for  a  loan  one  sixth  larger  than  the 
one  actually  made,  but  such  trustees  did  not 
investigate  further,  but  relied  upon  the 
report  of  the'  valuers,  and  failed  to  show 
at  the  trial  that  if  they  had  made  full 
inquiries  they  would  have  been  justified  as 
men  of  ordinary  prudence  in  accepting  the 
security.  Learoyd  v.  Whiteley,  57  L.  J. 
Ch.  N.  S.  390,  L.  R,  12  App.  Cas.  727,  58 
L.  T.  N.  S.  93,  36  W^eek.  Rep.  721,  25  Eng. 
Rul.   Cas.   326. 

It  is  not  clear  in  Stickney  v.  Sewell,  1 
Myl.  &  C.  8,  whether  the  court  bases  the 
liability  of  trustees  for  taking  as  security 
property  used  in  trade,  upon  the  theory  that 
such  property  is  not  a  proper  investment 
for  trust  funds,  or  whether  upon  a  failure 
to  exercise  due  care  in  investing.  In  one 
part  of  the  opinion  it  is  stated  that  it  cannot 
be  stated  that  that  is  a  proper  investment 
which  derives  its  value  from  the  accidental 
absence  of  competition  in  trade,  a  fact 
show^n  with  regard  to  the  property  taken 
as  security.  Tlie  trustees  in  this  case  were 
given  power  to  invest  at  interest  on  govern- 
ment, real  or  personal  securities,  and  they 
were  held  personally  liable  for  the  loss  to 
the  trust  estate  from  a  depreciation  in  the 
value  of  the  security  taken  as  above  indi- 
cated.  The  testimony  in  this  case  varied, 
some  witnesses  placing  the  property  as  good 
security  for  the  amount  loaned,  while  others 
placing  it  as  good  security  for  only  a  little 
in  excess  of  two  thirds  of  the  amount  loaned ; 
44  L.R.A.(X.S.) 


the  master  arrived  at  the  conclusion  that 
it  was  not  sufficient  secui*ity  for  the  amount 
loaned,  and  his  finding  was  affirmed  by 
the  court. 

Trustees  under  a  marriage  settlement 
who  are  authorized  to  invest  funds  either 
in  the  purchase  of  "heritable  property,  feu 
duties,  ground  annuals,  or  government  bank 
stock,  or  heritable  securfties,  or  even  upon 
such  personal  securities  or  obligations"  as 
they  may  approve  as  good  and  sufficient, 
are  liable  for  losses  resulting  to  the  trust 
estate  from  taking  as  security  for  a  loan 
the  unfinished  portion  of  a  large  block 
which  the  borrowers  erected  on  land  subject 
to  an  annual  feu  duty,  and  intended  for  use 
as  warehouses  and  offices,  and  of  a  character 
hitherto  unknow^n  in  the  locality  in  which 
they  were  being  erected,  notwithstanding 
the  marriage  settlement  contained  a  clause 
**that  the  said  triistees  shall  not  be  answer- 
able for  errors,  omissions,  or  neglect  of  dili- 
gence, nor  for  the  insufficiency  of  securities, 
insolvency  of  debtors,  or  depreciation  in 
the  value  of  purchases."  Rae  v.  Meek,  L.  R. 
14  App.  Cas.  558.  The  trustees  in  this  case 
relied  on  a  valuation  contained  in  a  letter 
addressed  by  the  architect  to  the  agents  of 
the  borrowers,  and  sought  for  no  independ- 
ent valuation,  and  made  no  inquiry  before 
agreeing  to  the  loan  as  to  the  rentals  to 
be  anticipated  from  the  property,  and  had 
no  estimate  of  those  rentals  before  them. 
The  valuation  thus  placed  upon  the  prop- 
erty was  about  one  half  greater  than  the 
loan  actually  made. 

A  trustee  who  takes  an  assignment  of  a 
portion  of  a  debt  secured  by  a  deed  of  trust 
upon  perishable  mill  property,  which  is  un- 
recorded at  the  time,  without  contracting 
for  the  personal  liability  of  the  assignor 
or  that  the  portion  taken  by  him  shall  have 
priority  over  the  remaining  portion,  and 
leaves  such  deed  of  trust  unrecorded  until  a 
bank  of  which  both  he  and  his  assignor  were 
directors  had  gained  a  priority  of  right  to 
satisfaction  of  its  debt  against  the  mort- 
gagor, does  not  act  with  the  discretion  and 
judgment  that  a  man  of  ordinary  prudence 
is  aocustomed  to  bestow  on  his  own  private 
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ness  of  the  English  rule  announced  in 
Clough  V.  Bond,  3  Myl.  &  C.  490,  8  L.  J. 
Ch.  N.  S.  2  Jur.  958.  Some  of  the  states 
in  early  days  broke  away  from  the  strict 
English  rule,  and  adopted  a  less  fixed 
standard.  See  Harvard  College  v.  Amory,  9 
Pick.  446,  which  is  the  leading  case  on  this 
point.  But  the  reasons  advanced  therein 
for  not  adopting  the  English  rule  in  all  its 
strictness,  requiring  an  investment  of  trust 
funds  in  real  estate  or  government  securi- 
ties, no  longer  exists,  and  the  tendency  is 
properly  towards  the  full  strictness  of  that 
rule.  3  Pom.  Eq.  Jur.  3d  ed.  §  1074;  Woer- 
ner,  Am.  Law  of  Guardianship,  pp.  211,  212; 
Perry,  Tr.  6th  ed.  §  456. 

From  the  latter   we  quote:     "There  are 
now  national,  state,  county,  town,  and  city 


bonds  in  sufficient  amounts  to  abfiorb  all 
trust  funds  seeking  investment,  and  it  is 
not  to  be  denied  that  such  investments  are 
more  permanent  and  safe.  It  may  be  ad- 
mitted that  great  public  emergencies  and 
national  dangers  have  an  unfavorable  effect 
upon  the  value  of  public  securities;  but 
such  emergencies  and  dangers  have  the  same 
effect  upon  the  stocks  of  private  corpora- 
tions. In  addition  to  these  depressing  in- 
fluences the  capital  of  such  companies  runs 
the  risks  end  chances  of  trade,  business,  and 
speculation.  Calamities  that  depress  pub- 
lic credit  seldom  occur;  while  the  risks 
of  trade  are  constant.  It  would  seem  to 
be  the  wiser  course  to  withdraw  the  funds 
settled  for  the  support  of  women,  children, 
and  other  parties  who  cannot  exercise  an 


affairs,  and  is  liable  for  the  resulting  loss. 
Cogbill  V.  Boyd,  77  Va.  450. 

See  Adair  v.  Brimmer,  74  N.  Y.  539,  5 
Mor.  Min.  Rep.  682,  where  trustees  invested 
in  mortgage  bonds  secured  by  coal  lands. 

In  Walcott  V.  Lyons,  54  L.  T.  N.  S.  786, 
where  a  trustee,  who  was  a  second-mortgage 
holder  on  property  used  as  a  superior  school 
and  offered  as  a  security  for  trust  funds, 
acted  upon  particulars  of  the  property  pre- 
pared by  the  mortgagor  and  the  valuation 
procured  by  such  mortgagor,  which  placed 
the  valuation  at  a  certain  figure,  consider- 
ing that  a  lease  could  be  obtained  at  a 
rental  in  excess  of  any  sum  shown  as  rental 
obtained  for  this  property,  and  known  by 
the  trustee  to  be  thus  in  excess  of  the  actual 
rental,  and  loaned  a  sum  in  excess  of  the 
value  as  thus  shown,  such  trustee  was  held 
liable  for  the  whole  amount  invested. 

In  the  course  of  the  opinion  the  court 
states:  ^'Therefore,  although  I  am  very 
far  from  saying  that  you  may  not  lend 
money  upon  a  school  or  public  institution, 
or  anything  else  of  which  profits  to  be 
earned  form  a  great  feature  of  its  alleged 
or  supposed  real  value  as  property  to  be 
mortgaged,  yet  I  say  a  trustee  is  bound  in 
common  prudence  to  consider  all  the  acci- 
dents that  might  befall  such  a  property  as 
this;  such  as,  for  instance,  the  death  of 
the  master,  or  a  variety  of  accidents  might 
be  contemplated  by  which  the  value  of  the 
school  would  be  greatly  damaged." 

In  Huey's  Estate,  1  Chester  Co.  Rep.  170, 
the  account  of  a  trustee  was  surcharged 
with  the  amount  of  an  investment  in  the 
bonds  of  a  seminary  in  which  the  trustee 
was  interested  financially,  also  as  an  officer, 
the  court  stating  that  it  was  not  such  an 
investment  of  trust  funds  as  the  trustee 
was  justified  in  making.  It  seems,  however, 
that  the  mortgaged  premises  in  this  case 
were  more  than  sufficient  to  pay  off  the 
bond,  but  the  rent  was  not  sufficient  to  pay 
the  interest  on  the  bonded  debt. 

The  Missouri  court  of  appeals  in  Garesche 
V.  Priest,  9  Mo.  App.  270,  considering  the 
liability  of  an  administrator,  who,  without 
an  order  of  court,  had  invested  funds  in 
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his  hands  upon  the  security  of  a  church 
property  in  a  neighborhood  where  neither 
the  building  nor  the  land  would  be  desirable 
for  ordinary  purposes,  after  referring  to  the 
manner  in  which  societies  are  kept  up, 
states  that  a  risk  of  trust  funds  upon  such 
property  by  way  of  security  is  not  of  the 
sort  which  is  sanctioned  by  the  authorities. 
In  the  affirmance  of  this  case  in  78  Mo.  126, 
the  decision  is  based  entirely  on  the  fact 
that  the  administrator  made  the  loan  with- 
out an  order  of  court. 

In  Shaw  v.  Gates  [1909]  1  Ch.  389,  78 
L.  J.  Ch.  N.  S.  226,  the  court  states  that  it 
is  not  prepared  to  lay  down  any  general 
rule  that  trustees  ought  not  to  invest  on 
the  security  of  newly  erected  houses  in  a 
residential  neighborhood,  or  on  houses 
which  are  not  quite  completed,  though  these 
circumstances  may,  and  indeed  ought  to 
be  taken  into  account  in  determining  the 
amount  which  may  properly  be  so  invested. 
In  this  case  an  investment  upon  the  security 
of  such  houses  in  a  neighborhood  where  they 
were  in  great  demand,  and  where  the  sur- 
rounding properties  were  used  for  residen- 
tial purposes,  was  held  to  impose  no  lia- 
bility upon  the  trustees. 

Where  testamentary  trustees,  without 
having  an  independent  valuation  made,  but 
relying  on  a  valuation  made  about  three 
years  previous  by  a  competent  valuer,  loan 
an  amount  slightly  greater  than  one  half 
the  value  of  the  property  as  thus  valued  on 
two  blocks  of  freehold  house  property  in  a 
city,  in  part  of  which  is  carried  on  the  busi- 
ness of  a  butcher  shop,  and  a  loss  results 
to  the  trust  estate  from  depreciation  In 
the  property,  the  trustees  are  not  person- 
ally liable  therefor.  One  of  the  trustees, 
who  was  a  valuer  of  some  experience,  went 
and  saw  the  premises  and  was  satisfied 
therewith;  another,  who  lived  at  a  distance 
went  carefully  through  the  report  of  the 
surveyor  and  made  some  investigation  by 
correspondence  in  regard  to  the  premises; 
and  another  of  the  trustees,  who  lived  in 
the  vicinity  of  the  property,  knew  that 
the  business  carried  on  in  one  of  the  prem- 
ises  was   an   old   established   businei^s   and 
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active  discretion  in  the  protection  of  tbeir 
interests,  as  much  as  possible  from  the 
chances  of  business.  It  may  be  said  that 
settlors  may  always  do  this  by  directing 
in  what  manner  the  funds  settled  by  them 
shall  be  invested.  But  it  would  seem  to 
be  wiser  for  the  court  to  establish  the  safest 
rule  in  the  absence  of  special  directions, 
and  leave  to  the  settlor,  if  he  prefers,  to 
direct  a  less  safe  investment."  A  further 
relaxation  of  the  rules  governing  guardians 
cannot  be  sanctioned. 

But  if  all  the  above  be  not  true, — and  we 
grant  appellant  that  it  is  required  only  "to 
exercise  such  diligence  and  care  in  discharg- 
ing ^its  duty  as  ordinarily  prudent  men  ex- 
ercise in  reference  to  their  own  aflFairs," — 
can  it  then  be  said  the  ordinarily  prudent 


man  invests  practically  his  entire  wealth  in 
stocks  and  bonds,  many  of  which  arc  of  fluc- 
tuating and  uncertain  value?  To  state  the 
question  is  to  answer  it  in  the  negative. 
See  Dickinson's  Appeal,  152  Mass.  184,  9 
L.R.A.  279,  26  N.  E.  99;  Re  Davis,  183 
Mass.  499,  67  N.  E.  604 ;  Warren  v.  Pazolt, 
203  Mass.  328,  346,  89  N.  E.  381. 

The  mere  fact  that  the  several  current  re- 
ports filed  by  appellant  were  approved  by 
the  court  is  no  bar  to  appellee's  action,  for 
the  approval  of  the  various  reports  were  ex 
parte  proceedings,  such  as  are  usually  made 
in  passing  accounts  current  of  guardians 
and  partial  reports  of  executors  and  admin- 
istrators. "Ex  parte  orders  made  by  the 
court  in  the  matter  of  a  guardianship, 
whether  by  way  of  direction  to  the  guar- 


gave  promise  of  permanency.  The  case  of 
the  trustees  was  further  strengthened  by 
the  fact  that  a  bank  had  advanced  on  over- 
drafts on  the  security  of  the  title  papers 
of  this  property  nearly  twice  the  sum  ad- 
vanced by  the  trustees.  The  court  holds 
that  the  trustees  are  not  entitled  to  rely  on 
the  valuation  referred  to  above  but  made  an 
independent  valuation  from  the  evidence, 
and  holds  that  the  trustees  were  justified 
in  loaning  an  amount  equal  to  two 
thirds  the  value  of  the  property  not 
occupied  for  business  purposes,  and 
with  reference  to  that  occupied  for  busi- 
ness purposes  that  they  were  justified 
in  loaning  an  amount  slightly  in  excess  of 
one  half,  and  these  sums  made  up  the  total 
amount  loaned.  Palmer  v.  Emerson  [1911] 
1  Ch.  758,  80  L.  J.  Ch.  N.  S.  418,  104  L.  T. 
N.  S.  657,  27  Times  L.  R.  320,  55  Sol.  Jo. 
365. 

Where  trustees  have  employed  valuers  to 
estimate  the  value  of  four  freehold  houses, 
and  such  valuers  have  reported,  represent- 
ing the  net  rent  received  for  the  premises, 
and  stating  that  in  their  opinion  they  are 
sufficient  security  for  the  amount  loaned, 
and  there  is  nothing  exceptional  or  un- 
usually hazardous  about  such  security,  and 
the  rental  exceeds  the  interest  on  the  sum 
advanced,  the  trustees  who  make  such  a 
loan  are  not  personally  liable  for  a  loss 
resulting  from  a  depreciation  of  the  prop- 
erty. The  further  fact  was  noticed  in  this 
case  that  a  building  society  had  previously 
advanced  more  than  the  amount  of  the  loan 
made  by  the  trustees  on  the  security  of  the 
property.  Whiteley  v.  Learoyd,  L.  R.  33 
Ch.  Div.  347,  affirming  L.  R.  32  Ch.  Div. 
196. 

A  guardian  who  has  made  a  loan  secured 
by  mortgage  on  real  estate  suitable  for 
business  or  resident  purposes  within  a  city, 
with  which  he  is  personally  familiar  and 
well  advised  concerning  its  value,  and  ad- 
vised also  by  inquiry  made  at  the  time  as 
to  its  adequacy  as  security  for  the  loan,  is 
not  personally  liable  for  a  loss  resulting 
from  the  inadequacy  of  the  security.  Nagle 
▼.  Robins,  9  Wyo.  211,  62  Pac.  154,  796.  It 
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was  not  certain  that  a  loss  would  result 
from  this  loan,  but  the  court  states  that  if 
it  should  result  it  will  not  be  as  a  result 
of  the  guardian's  carelessness  in  loaning 
the  money. 

A  trustee  who  in  good  faith  loans  the 
trust  funds,  secured  by  a  mortgage  on  real 
property  of  cash  value  50  per  cent  greater 
than  the  sum  loaned,  although  that  value 
depends  greatly  on  the  buildings  and  im- 
provements, when  these  are  covered  by  in- 
surance, is  not  liable  for  a  loss  which  occurs 
by  an  unexpected  depreciation  in  the  value 
of  the  property  resulting  from  a  general 
financial  crisis,  because  that  is  a  state  of 
aflTairs  which  reasonable  prudence  and  fore- 
sight could  not  guard  against.  Clark  v. 
Anderson,  13  Bush,  111. 

On  the  contrary  in  Blyth  v.  Fladgate 
[1891]  1  Ch.  353,  60  L.  J.'Ch.  N.  S.  66,  63 
L.  T.  N.  S.  546,  39  Week.  Rep.  422,  a  loan 
of  trust  funds  had  been  made  on  house 
property  situated  in  a  new  neighborhood, 
many  of  the  houses  on  which  were  unlet 
and  on  which  there  was  a  heavy  ground 
rent  payable,  and  which  it  was  possible 
might  not  rent  for  sufficient  to  keep  down 
the  accruing  interest.  The  investment  had 
been  made  after  a  surveyor  had  reported 
against  the  security  on  the  ground  of  the 
depressed  state  of  the  property,  the  large 
amount  of  the  ground  rent,  and  the  inade- 
quate proportion  borne  by  the  value  of  the 
property  to  the  amount  sought  to  be  ad- 
vanced; subsequently,  however,  the  sur- 
veyor reconsidered  the  matter  and  altered 
his  opinion  upon  the  view  entertained  by 
the  husband  of  the  beneficiary  under  the 
trust,  and  the  loan  was  made.  The  action 
in  the  reported  case  is  against  the  firm  of 
attomevs  that  transacted  the  business  of 
making  the  loan ;  but  in  the  report  the  case 
of  Blyth  v.  Smi.th  is  cited,  and  it  is  stated 
that  the  trustees  in  this  case  who  were  not 
ifppointed  at  the  time  the  loan  was  made, 
but  who  acquiesced  in  the  loan  after  their 
appointment,  had  been  held  jointly  and 
severally  liable  for  the  loss  due  from  this 
investment. 

In  Re  Walker,  59  L.  J.  Ch.  N.  S.  386,  62 
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dian,  or  of  approval  of  action  theretofore 
taken  by  him,  like  those  made  in  the  settle- 
ment of  an  estate,  are  regarded  as  prima 
facie  correct,  but  are,  as  a  rule,  within 
the  control  of  the  court  making  them,  until 
final  settlement  of  the  guardianship.  Such 
orders  may,  at  all  times  before  final  settle- 
nient  and  discharge  of  the  guardian,  be  set 
aside,  corrected,  or  modified,  if  the  re- 
quirements of  justice  demand  it."  State  ex 
rel.  Wiseman  v.  Wheeler,  127  Ind.  451,  26 
N.  E.  652;  State  ex  rel.  Colman  v.  Peck- 
ham,  136  Ind.  199,  292,  36  N.  E.  28;  Candy 
V.  Hanmore,  76  Ind.  125,  128;   Daniels  v. 


Bruce,  —  Ind.  — ,  95  N.  E.  569;  21  Cyc.  179; 
15  Am.  &  Eng.  Enc.  Law  (6)  ;  Henry,  Pro- 
bate Law,  §  712. 

It  may  be  that  part  of  the  bonds  in  which 
appellant  invested  the  funds  of  its  trust 
were  of  a  class  universally  approved,  but  no 
question  is  presented  as  to  the  scope  of  the 
judgment  rendered;  the  sufficiency  of  the 
petition  and  answers  thereto  being  alone 
involved. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

Petition  for  rehearing  denied. 


L.  T.  N.  S.  449,  the  court  states  that  the 
security  of  unfinished  houses  is  not  properly 
a  trust  security,  but  the  decision  is  not 
based  on  the  character  of  the  security. 

Where  the  trustees  appear  to  have  honest- 
ly loaned  the  funds  upon  a  small  tract  of 
land  containing  some  houses,  which  was 
valued  at  about  one  third  more  than  the 
loan,  but  the  value  of  which  depended  in 
some  measure  upon  the  prosperity  of  the 
town  in  which  it  was  situated,  and  which 
was  afterwards  sold  by  the  trustees  through 
foreclosure  proceedings,  at  a  loss,  and, 
through  the  insolvency  of  the  mortgagor,  a 
loss  resulted  to  the  trust  estate,  the  trus- 
tees are  not  personally  liable  for  the  loss. 
Jones  V.  Lewis,  18  L.  J.  Ch.  N.  S.  430,  13 
Jur.  877,  3  De  G.  &  S.  471.  Tliis  case  was 
reversed  by  the  lord  chancellor  on  the 
ground  that  the  trustee  had  been  negligent 
and  wanting  in  judgment  in  making  an 
investment  upon  property  of  such  doubtful 
value,  that  to  advance  two  thirds  of  the 
supposed  value  of  the  property  could  not 
be  considered  a  prudent  act  of  the  trustee, 
notwithstanding  that  he  had  the  property 
valued  by  the  surveyor,  and  the  trustee  was 
accordingly  held  liable  for  the  loss.  14 
Mews,  Eng.  Case  Law  Dig.  682. 

A  loan  by  a  guardian  on  country  prop- 
erty near  a  city  in  another  state  is  improper, 
and  the  ward  will  not  be  required  to  ac- 
cept the  same  where  its  value  as  country 
property  was  entirely  insufficient  security 
for  the  loan,  and  its  speculative  value  was 
due  to  the  belief  that  the  city  might  build 
out  in  its  direction,  and  such  value  had 
been  depreciating  steadily  for  three  years 
before  the  loan  was  made.  Nagle  v.  Robins, 
9  Wyo.  211,  62  Pac.  154,  796.  The  investi- 
gation by  the  guardian  was  confined  to  in- 
quiry of  one  who  had  visited  the  city  near 
which  the  land  was  located.  Such  person 
informed  the  guardian  that  he  had  been  told 
that  the  owner  had  been  offered  a  much 
larger  sum  tJian  the  loan,  and  the  informa- 
tion derived  from  the  owner  was  of  like 
character. 

An  executor  who  purchases  two  notes, 
secured  by  purchase-money  mortgages  on 
unoccupied  city  lots  situated  in  a  canyon 
about  a  mile  from  the  center  of  the  business 
district  of  tho  city  in  whicli  they  are  located, 
is  guilty  of  such  negligence  as  will  make 
him  liable  for  a  loss  resulting  from  a  de- 
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j  preciation  in  the  value  of  the  property,  al- 
though the  land  was  sold  to  the  mortgagor 
for  three  times  the  amount  of  such  notes, 
where,  at  the  time  of  the  purchase  of  the 
second  note,  the  value  of  real  estate  in  the 
city  had  commenced  to  decline.  Roach's 
Estate,  50  Or.  179,  92  Pac.  118.  It  is  stated 
in  the  opinion  that  the  lands  had  a  specu- 
lative value  at  time  of  purchase  ^y  mort- 
gagor. 

As  to  investigation,  see  cases  ^nerally 
above  and  also  III.  C,  2,  supra. 

(b)  Margin. 

Lord  Watson,  in  delivering  the  opinion 
in  Learoyd  v.  Whiteley,  L.  R.  12  App.  Cas. 
727,  25  Eng.  Rul.  Cas.  326,  an  action  for  a 
loss  resulting  from  the  insufficient  value 
of  a  brick  field  taken  as  security  for  a  loan, 
after  referring  to  the  rule  that  in  the  case 
of  ordinary  agricultural  land  the  margin 
ought  not  to  be  less  than  one  third  of  its 
value,  and  in  cases  where  the  subject  of  the 
security  derived  its  value  from  buildings 
erected  upon  the  land  or  used  for  trade  pur- 
poses, tlie  margin  ought  not  to  be  less 
than  one  half,  says:  "I  do  not  think 
these  have  been  laid  down  as  hard  and 
fast  limits  up  to  which  trustees  will  be 
invariably  safe  and  beyond  which  they  can 
never  be  in  safety  to  lenjd,  but  as  indicat- 
ing the  lowest  margins  which  in  ordinary 
circumstances  a  careful  investor  of  trust 
funds  ought  to  accept."  Continuing  further, 
the  court  says:  "It  is  manifest  that  in 
cases  where  the  subjects  of  the  security  are 
exclusively  or  mainly  used  for  the  purposes 
of  trade  no  prudent  investor  can  be  in  a 
position  to  judge  of  the  amount  of  margin 
necessary  to  make  a  loan  for  a  term  of 
years  reasonably  secure  until  he  has  ascer- 
tained not  only  their  present  market  price, 
but  their  intrinsic  value  apart  from  those 
trading  considerations  which  give  them  a 
speculative,  and  it  may  be,  a  temporary 
value." 

In  Palmer  v.  Emerson  [1911]  1  Ch.  768, 
80  L.  J.  Ch.  N.  S.  418.  104  L.  T.  N.  S.  557, 
27  Times  L.  R.  320,  55  Sol.  Jo.  365.  it  is 
held  that  trustees  are  justified  in  loaning  an 
amount  on  the  security  of  freehold  house 
property  used  for  business  purposes  slightly 
in  excess  of  one  half  the  value  thereof, 
where  the  property  is  situate  on  a  busy  thor- 
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oughfare  in  an  important  city,  and  it  is 
adaptable  for  various  sorts  of  business,  and 
at  the  time  of  the  loan  is  use<l  by  a  business 
that  is  old  and  well  established  and  gives 
promise  of  pcrmaueney. 

Where  trustees  employ  a  surveyor  un- 
acquainted with  the  place  where  the  prop- 
erty is  located,  to  value  a  freehold  hotel 
property,  and  the  same  was  valued  by  him 
at  £2,700,  but  that  valuation  included  the 
sum  of  £800  at  which  he  valued  the  license, 
and  thereupon  the  trustees  loaned  the  sum 
of  £1,400  on  the  security  of  such  hotel  prop- 
erty, and  a  loss  occurred  through  the  failure 
of  the  hotel  business  and  a  consequent  de- 
preciation of  the  property,  the  trustees  are 
personally  liable  for  the  loss.  Budge  v. 
Gummow,  42  L.  J.  Ch.  N.  S.  22,  L.  R.  7 
Ch.  719,  27  L.  T.  N.  S.  666,  20  Week.  Rep. 
1022.  It  was  claimed  that  this  property 
was  leased  at  an  annual  rental  of  £120,  but 
the  court  says  that  there  was  no  sufficient 
evidence  of  such  lease.  It  is  further  stated 
by  the  court  that  one  of  the  trustees  must 
have  known  that  the  property  could  not  be 
worth  even  £1,900,  and  that"  the  £800  was 
thrown  in  to  make  up  a  sufficient  value. 

Under  a  power  authorizing  trustees  to 
invest  funds  "upon  such  securities  as  they 
should  approve,"  they  are  bound  to  exer- 
cise a  fair  and  honest  discretion  to  invest 
upon  sufficient  securities;  and  where  they 
have  loaned  the  trust  funds  on  the  security 
of  a  certain  malt  house  and  buildings  and 
the  house  attaclied  to  it,  property  which  is 
used  in  carrying  on  a  trade  in  an  amount 
in  excess  of  one  half  the  selling  price  of 
the  property  a  number  of  years  previously, 
without  making  any  investigation  as  to 
the  present  value  of  the  property,  are  guilty 
of  a  breach  of  trust  and  liable  for  the  loss 
to  the  trust  estate.  Stretton  v.  Ashmall, 
3  Drew.  9,  24  L.  J.  Ch,  N.  S.  277,  3  Week. 
Rep.  4. 

In  Re  Pearson,  61  L.  T.  N.  S.  692,  a  trus- 
tee, upon  a  loan  upon  a  brick  yard  being 
suggested  to  him,  instructed  surveyors,  and 
requested  them  to  send  a  report  of  their 
valuation  of  the  property,  which  included  a 
small  piece  of  freehold  land  containing  the 
brick  works  and  plant,  and,  in  addition,  a 
small  piece  of  leasehold  land.  The  valuers 
placed  the  valuation  of  £5,000  upon  the 
property,  and  stated  that  they  considered  a 
loan  of  £2,500  safe;  stated  also  that  it 
would  bring  at  forced  sale  £4,000  not  in- 
cluding the  leasehold  land.  A  bank  which 
had  a  lien  upon  the  property  agreed  to 
postpone  the  same  to  that  of  the  trustees. 
The  trustee,  who  acted  upon  the  advice  of 
solicitors  and  made  the  loan  was  held  not 
personally  liable  for  a  loss  due  to  the  fail- 
ure of  the  business. 

To  loan  £5,000  upon  house  property  worth 
£7,000  is  rashly  to  disregard  the  ordinary 
rule  as  to  investments  upon  sucli  propertv. 
Fry  V.  Tapson,  54  L.  J.  Ch.  N.  S.  224,  L.  R. 
28  Ch.  Div.  208,  51  L.  T.  N.  S.  33G,  33  Week. 
Rep.   113. 

A  trustee  who,  without  obtaining  the  ap- 
proval of  the  court,  invests  trust  funds  in 
44  L.R.A.(N.S.) 


''advance  building  or  bonus  mortgages"  on 
property  of  a  fluctuating  and  speculative 
character,  the  mortgages  being  in  excess  of 
two  thirds  of  the  value  of  the  property,  is 
guilty  of  supine  negligence  rendering  him 
liable  in  case  of  a  loss.  Girard  Trust  Co.'s 
Appeal,  13  W.  N.  C.  367. 

A  testamentary  trustee  who  has  loaned  the 
trust  funds  on  the  security  of  cottage  prop- 
erty in  a  town,  the  value  of  which  depends 
on  shifting  circumstances,  in  an  amount  in 
excess  of  two  thirds  of  the  value  of  such 
property  aa  fixed  by  a  local  valuer  of  repu- 
tation employed  by  the  trustee,  is  personal- 
ly liable  for  a  loss  resulting  to  the  trust 
estate.  Re  Salmon,  L.  R.  42  Ch.  Div.  351, 
62  L.  T.  N.  S.  270,  38  Week.  Rep.  150. 

Trustees  empowered  to  lend  trust  money 
upon  real  security  are  not  justified  in  in- 
vesting £2,000  and  upwards  in  a  mortgage 
upon  a  town  house  property  occupied  for 
commercial  purposes,  valued  at  not  more 
than  £2,800,  which  value  is  in  some  measure 
dependent  upon  the  performance  of  cove- 
nants. Phillipson  v.  Gatty,  7  Hare,  516,  13 
Jur.  318. 

An  executor  who  has  loaned  the  trust 
fund  on  second  mortgages  on  business  prop- 
erty, the  total  of  the  two  mortgages  being 
nearly  four  fifths  of  the  value  of  the  prop- 
erty, has  not  exercised  the  requisite  degree 
of  care,  and  is  personally  liable  for  loss  re- 
sulting to  the  trust  estate  from  the  insuf- 
ficiency of  the  security.  W^ilson  v.  Staats, 
33  N.  J.  Eq.  524.  The  executor  in  this  case 
has  failed  to  put  in  the  claim  in  the  assign- 
ment proceedings  of  the  insolvent  debtor,  by 
which  he  would  have  been  entitled  to  a  div- 
idend on  the  amount  of  any  deficiency  left 
after  applying  the  proceeds  of  the  sale  of 
the  mortgaged  property  to  the  payment  of 
his  debts;  and  this  was  held  a  dereliction  of 
his  dutv  also. 

A  trustee  who  has  loaned  about  five 
eighths  the  value  on  house  property  used 
for.  business  purposes  has  not  acted  as  a 
prudent  man,  and  is  liable  for  a  loss.  Re 
Partington,  57  L.  T.  N.  S.  654. 

5.  Encumbered  property, 
(a)  In  general. 

Under  a  testamentary  power  to  the  trus- 
tee to  invest  in  such  manner  as  he  shall 
deem  for  the  best  interest  of  all  concerned, 
a  trustee  who  has  made  a  loan  of  trust 
funds  upon  a  second  mortgage  of  real 
estate  is  personally  liable  for  a  loss  result- 
ing therefrom.  Mattocks  v.  Moulton,  84 
Me.  545,  24  Atl.  1004.  "Second  Mortaragcs," 
says  the  court,  "are  considered  unsuitable, 
as  they  subject  the  trust  estate  to  the  pos- 
sible necessity  of  raising  funds  to  pay  oflF 
the  first  mortgage." 

An  executor  is  liable  for  loss  occurring 
by  reason  of  his  taking  a  second  mortgage 
on  real  propertv  as  securitv  for  a  loan. 
Roach's  Estate,  50  Or.  171),  9*2  Pac.  118. 

See  divUiin  in  Chapman  v.  Browne,  infra. 

See  Luers  v.  Brunjes,  5  Redf.  32,  infra,  II. 
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b,  2,  where  executors  who  failed  to  comply 
with  the  i-equirements  of  the  will  subse- 
quently took  a  second  mortgage  to  secure  a 
loan  and  were  held  liable  for  loss.  The 
court  in  the  case  states  that  the  second 
mortgage  was  a  security  not  authorized, 
and  for  this  reason,  also,  the  trustees  are 
liable. 

The  majority  of  cases  do  not  go  to  the 
extent  of  holding  a  loan  on  the  security  of 
property  already  encumbered  improper  so  as 
to  render  the  trustee  liable  in  case  of  loss, 
but  make  his  liability  depend  upon  the  de- 
gree of  care  exercised  by  him. 

An  investment  upon  the  security  of  the 
second  mortgage  is  not  of  itself  sufficient 
to  impose  a  liability  upon  trustees  for  a 
loss  to  the  trust  fund.  Smith  wick  v.  Smith- 
wick,  12  Ir.  Ch.  Rep.  181. 

A  trustee,  says  the  court  in  Re  Spencer, 
2  Ohio  Dec.  Reprint,  510,  should  not  gener- 
ally accept  a  second  mortgage,  but  when 
the  security  is  adequate  he  incurs  no  lia- 
bility unless  his  position  shall  deprive  him 
of  a  remedy  to  the  prejudice  of  the  trust 
fund,  by  toe  accumulation  of  interest  on 
the  prior  mortgage  or  otherwise. 

The  fact  that  there  were  prior  liens  on 
property,  judgment  bonds  on  which,  a  guar- 
dian accepted  from  his  predecessor  at  a 
time  when,  notwithstanding  the  prior  liens, 
the  margin  on  the  property  was  such  that 
the  security  was  regarded  as  safe  and  ample, 
does  not  of  itself  render  the  guardian  liable 
for  a  loss  resulting  from  a  depreciation 
due  to  a  panic    Jack's  Appeal,  94  Pa.  367. 

But  a  trustee  who  has  failed  to  show  that 
such  a  mortgage  is  a  proper  investment 
must  sustain  a  loss  resulting  to  the  trust 
estate  from  the  insufficiency  of  such  secur- 
ity. Want  V.  Campain,  9  Times  L.  R.  254; 
Tuttle  V.  Gilmore,  36  N.  J.  Eq.  617. 

No  such  showing  exists  where  a  trustee 
who,  by  the  trust  instrument,  was  to  invest 
in  good  securities,  sold  real  estate  belonging 
to  the  trust,  and  took,  as  security  for  the 
purchase  price,  the  bond  the  purchaser  se- 
cured by  second  mortgage  on  property  im- 
proved and  built  upon  with  dwelling  houses. 
Tuttle  V.  Gilmore,  supra. 

The  court  in  Tuttle  v.  Gilmore,  supra, 
says  with  reference  to  such  securities,  that 
it  may  be  and  probably  is  true  that  no  case 
can  be  discovered  holding  that  the  mere 
taking  of  a  second  mortgage  by  a  trustee  as 
security  is  a  breach  of  trust.  Cases  may  be 
imagined  when  taking  such  mortgages  might 
be  judicious;  under  some  circumstances  it 
is  possible  and  if  necessary  might  be  proper, 
but,  as  was  said  by  Sir  John  Romilly,  in 
Norris  v.  Wright,  *'!  do  not  desire  to  be  un- 
derstood as  sanctioning  the  propriety  of 
trustees  lending  on  second  mortgages.  If 
the  taking  of  such  securities  is  ever  justi- 
fiable it  must  be  under  peculiar  circum- 
stances which  ought  to  appear  and  to  be 
manifestly  sufficient  to  justify  such  a  de- 
parture from  a  safe  rule.  No  such  circum- 
stances appear  in  this  case.  The  trustee 
deprived  the  fund  of  land,  and  acquired  in- 
stead securities  hazardous  in  their  nature. 
44  L.R.A.(N.S.) 


There  was  nothing  to  constrain  him  to  this 
course,  nor  to  justify  it.  Therein  he  also, 
in  my  judgment,  committed  a  breach  of 
trust  within  the  clause  in  question."  The 
view  of  the  lower  court  (32  N.  J.  Eq.  611 ) 
in  this  case  as  to  the  propriety  of  an  invest- 
ment on  the  security  of  a  second  mortgage 
is  not  so  clear. 

In  Re  Blauvelt,  2  Connoly,  458,  20  N.  Y. 
Supp.  119,  the  court  states  that,  while  it  is 
true  that  the  circumstance  of  an  invest- 
ment on  a  second  mortgage  is  one  of  im- 
portance on  the  question  of  the  exercise  of 
a  proper  degree  of  care,  yet  it  only  calls  for 
a  greater  caution  in  making  the  investment; 
and  there  is  no  rule  of  law  prohibiting  the 
investment  of  trust  funds  on  other  than 
first  mortgages.  Within  this  rule  the  court 
regarded  a  mortgage  of  $2,000  on  city  prop- 
erty valued  at  from  $6,000  to  $8,000,  and 
already  encumbered  by  a  mortgage  of 
$3,000,  as  not  showing  such  a  lack  of  care 
as  to  render  the  trustees  liable  for  a  loss, 
although  the  property  was  situated  in  a 
section  of  the  city  where  the  values  were 
very  high,  but  where  prudent  men  seemed 
to  purchase  and  believe  the  values  sub- 
stantial. The  depreciation  in  this  case  was 
due  to  a  general  financial  panic  throughout 
the  country ;  and  the  court,  after  considering 
all  the  facts,  regarded  the  trustee  as  not 
liable.  On  another  lot  in  this  case  in  which 
the  total  value  of  the  mortgages  aggregated 
the  full  value  of  the  lot,  it  was  held  that  tlie 
trustee  had  failed  to  exercise  the  proper  de- 
gree of  prudence,  and  was  personally  liable 
for  the  loss. 

The  objections  to  lending  trust  money 
upon  a  second  mortgage  are  without  force 
when  the  trustees  hold  two  thirds  of  the 
prior  mortg-ages  and  the  aggregate  of  all 
mortgages  is  not  disproportionately  large 
with  respect  of  the  value  of  the  property. 
Crampton  v.  Walker,  Ir.  L.  R.  31  Eq.  437. 

There  are  circumstances  in  which  an  in- 
vestment in  a  second  mortgage  by  a  trustee 
of  trust  funds  is  consistent  with  prudence 
and  sound  discretion.  Such  a  case  was  pre- 
sented in  Taft  v.  Smith,  186  Mass.  31,  70 
N.  E.  1031.  In  that  case  the  trust  property 
consisted  principally  of  a  farm,  and  it  be- 
came necessary  that  it  should  be  sold,  and 
the  probate  court  authorized  the  trustee  to 
sell  it.  He  did  sell  it  subject  to  a  first 
mortgage  of  $1,300,  at  a  valuation  of  $4,300 
including  the  first  mortgage;  and  the  pur- 
chaser assumed  the  first  mortgage,  paid 
$1,000  in  cash,  and  gave  his  note  for  the 
balance  of  $2,000  payable  in  annual  sums 
of  $100  each,  and  secured  by  a  second  mort- 
gage on  the  property.  Tlie  farm  was  on 
the  main  street  of  a  town,  and  there  was  no 
reason  to  anticipate  that  it  would  decrease 
in  value,  much  less  to  the  extraordinary 
degree  of  50  per  cent  in  seven  years.  Tlie 
purchaser  of  the  farm  became  insolvent, 
and  upon  the  sale  of  the  property  under  the 
second  mortgage,  subject  to  the  first  mort- 
gage, only  $800  was  realized.  It  was  held 
in  these  circumstances  that  the  executor  and 
trustee  was  not  liable  for  the  resulting  loss, 


1011. 


INDIANA  TRUST  00.  T.  ORIFFITS. 


013 


and  that  hit  conduct  had  heen  entirely  oon- 
«i8tent  with  prudence  and  sound  discretion. 

A  guardian  who  takes  a  second  mortgage 
on  unimproved  property  near  a  city,  the  two 
mortgages  amounting  to  about  two  thirds 
the  value  of  the  property,  which  was  then 
much  in  demand  on  account  of  an  influx  of 
population  giving  rise  to  the  anticipation 
with  business  men  generally  that  this  and 
similar  property  would  soon  be  in  demand 
for  residence  purposes,  is  not  liable  for  a 
loss  due  to  the  depreciation  in  value  of  the 
property  owing  to  financial  embarrassment 
and  diminished  immigration.  He  Spencer, 
-2  Ohio  Dec.  Reprint,  610. 

The  court  in  Norris  v.  Wright,  14  Beav. 
291,  refrains  from  passing  upon  the  ques- 
tion as  to  whether  or  not  a  trustee  is  guilty 
of  a  breach  of  trust  merely  for  lending  on  a 
■second  mortgage,  but  holds  that  where  an 
estate  is  mortgaged  for  one  half  its  reputed 
value,  and  is  subject  to  two  other  mortgap^cs 
totaling  about  one  fourth  its  value  and  be- 
tween which  there  is  a  dispute  as  to  prior- 
ity, a  trustee  is  not  justified  in  loaning  the 
trust  funds  and  taking  an  assignment  of  a 
part  of  one  of  these  mortgages  as  security, 
without  obtaining  the  legal  estate. 

Although  it  may  be  possible  that  a  trustee 
is  justified  in  accepting  second  mortgages  as 
investments  under  some  circumstances,  he  is 
not  justified  in  accepting  such  mortgages  as 
payment  for  land  constituting  part  of  the 
trust  fund,  where  there  is  nothing  to  con- 
strain him  to  take  such  course,  and  there 
are  no  funds  in  the  trust  capable  of  being 
used  for  the  protection  of  the  investment  in 
•case  of  a  foreclosure  of  the  prior  mortgages. 
Tuttle  V.  Gilmore,  36  N.  J.  £q.  617,  affirm- 
ing 32  N.  J.  Bq.  611. 

Where  persons  purchased  stock  and  crops 
at  an  insolvent  sale,  and  with  prudent  man- 
agement realized  a  profit  thereon,  and 
thereupon  voluntarily  declared  themselves 
trustees  of  a  part  of  the  sum  thus  realized 
for  the  debtor  and  wife  for  life,  remainder 
to  the  children,  and  thereafter  loaned  the 
trust  money  upon  a  second  mortgage  upon 
house  property  greatly  out  of  repair,  so 
that  the  principal  part  is  lost,  they  are  re- 
sponsible for  the  loss,  notwithstanding  the 
instrument  creating  the  trust  contained  a 
proviso  that  they  snould  not  be  answerable 
-for  the  insufficiency  or  deficiency  in  a  title 
or  value  of  any  security  or  securities,  stocks 
-or  funds  upon  which  the  stock  money  or  any 
part  thereof  should  be  placed  or  invested,  or 
-for  any  other  misfortune,  loss,  or  damage 
which  might  happen  in  the  execution  of  the 
trust,  unless  it  should  happen  through  their 
•own  wilful  default.  Drosier  v.  Brereton,  15 
Beav.  221. 

There  is  dictum  in  Ohapman  t.  Browne 
[1002]  1  Oh.  786,  71  L.  J.  Oh.  N.  S.  466,  86 
L.  T.  N.  6.  744,  18  Times  L.  R.  482,  to  the 
•effect  that  an  investment  on  encumbered 
property  in  England  is  a  breach  of  trust. 
In  this  case,  which  was  an  action  involving 
an  investment  upon  a  junior  mortgage  in 
Ireland,  the  court  states  that  it  is  not  neces- 
sary to  decide  as  an  abstract  proposition, 
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whether  such  a  mortgage  is  an  improper 
security,  but  that  a  trustee  who  invests 
upon  tJie  security  of  a  puisne  mortgage  in 
Ireland,  without  independent  advice,  ac- 
cepting the  valuation  of  the  owner's  valuer, 
and  the  owner's  solicitor  acting  both  for  the 
owner  and  the  trustee,  who  makes  no  per- 
sonal inquiry  as  to  title  deed  and  does  not 
obtain  a  legal  estate,  and  who  has  no  money 
to  redeem  from  the  prior  mortgages,  is  per- 
sonally liable  for  the  loss  to  the  trust 
estate.  In  this  case  the  land  was  subject  to 
three  mortgages,  the  third  of  which  had 
been  submortgaged  three  times,  the  last  of 
which  submortgages  the  trustee  in  effect 
received. 

The  fact  that  land  subject  to  a  mortgage 
taken  by  trustees  for  a  loan  of  trust  money 
liad  become  less  valuable  through  causes 
which  could  not  have  been  foreseen  when 
the  loan  was  made  cannot  be  held  to  refiect 
back  so  as  to  charge  the  trustees  with  mak- 
ing an  investment  upon  insufficient  security. 
Crampton  v.  Walker,  Ir.  L.  R.  31  Eq.  437. 
It  had  not  been  ascertained  at  the  time  of 
the  suit  in  this  case  that  there  would  ac- 
tually be  a  loss. 

In  Spellier's  Estate,  17  Pa.  Oo.  Ot  286, 
executors  were  held  liable  for  a  loss  result- 
ing from  making  a  loan  secured  by  judg- 
ment on  heavily  encumbered  property,  al- 
though they  acted  honestly  and  for  the  sole 
purpose  of  obtaining  interest  for  the  benefit 
of  the  estate.  Apparently  the  liability  is 
based  upon  a  lack  of  care  in  making  the  in- 
vestment, but  the  facts  which  the  court 
regarded  as  showing  the  lack  of  care  are  not 
clearly  stated. 

An  executor  who,  in  good  faith,  and  upon 
the  advice  of  an  attorney,  converts  United 
States  bonds  belonging  to  the  estate,  and 
cash,  into  personid  notes  secured  by  a 
second  mortgage  on  real  estate,  a  security 
which  proves  worthless  from  a  failure  of 
title,  has  not  exercised  the  degree  of  care 
which  is  necessary  to  be  exercised  bv  an 
executor,* and  he  is  personally  liable  for  a 
loss  resulting  from  such  investment.  Hans- 
com  V.  Marston,  82  Me.  288,  19  AtL  460. 

See  Old's  Estate,  176  Pa.  150,  34  Atl. 
1022,  where  a  judgment  loan  which  was  a 
fourth  lien,  made  under  an  order  of  court, 
was  held  to  impose  no  liability  upon  trustee 
for  a  loss.  See  also  this  case,  infra  IX.,  as 
to  liability  for  subsequent  care  of  loan. 

The  fact  that  a  guardian  who  had  sold 
the  trust  property,  receiving  $1,000  of  the 
purchase  money  in  cash  and  a  mortgage  for 
the  balance  of  about  $4,500,  on  which  $1,160 
is  subsequently  paid,  subsequently  sells  a 
part  of  tne  mortgage  for  cash,  taking  back 
a  second  mortgage  on  the  same  premises  for 
the  balance,  does  not  render  him  personally 
liable  for  the  loss  of  the  amount  of  the 
second  mortgage,  resulting  from  the  fore- 
closure of  the  first  mortgage  for  less  than 
the  amount  thereof,  where,  by  reason  of  a 
depreciation  of  the  property  in  value,  no 
greater  amount  could  have  been  rec«v«red 
if  the  investment  had  not  been  changed, 
even  though  such  change  was  a  violation  of 
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the  guardian's  duty.  Monroe  ▼.  Osborne,  43 
N.  J.  Eq.  248,  10  Atl.  267,  reversing  — N.  J. 
Eq.  — ,  5  Atl.  898.  The  original  transac- 
tion was  approved  by  the  court,  and  it  is 
apparent  that  the  changes  made  in  this  in- 
stance did  not  decrease  the  value  of  the 
security. 

Where  an  executor  made  an  investment  of 
the  trust  fund  on  the  security  of  second 
mortgage,  which  subsequently  proved  a  total 
loss,  and  thereafter  repeatedly  recognized 
his  liability  for  the  loss,  his  executor  is  not 
relieved  of  liability  therefor  by  the  fact 
that  the  coexecutor  was  subsequently  in- 
formed of  the  investment,  and  delayed  re- 
quiring him  to  indemnify  the  estate  with 
reference  to  it.  Crane  v.  Howell,  35  N.  J. 
Eq.  374. 

A  provision  in  a  will  that  trustees  ap- 
pointed thereby  shall  "invest  in  bonds  and 
mortgages  on  unencumbered  real  estate"  is 
not  violated  by  taking  a  mortgage  on  a  lot 
on  which  there  is  a  comparatively  small  tax 
unpaid  at  the  time  of  the  loan.  Crabb  v. 
Young,  92  N.  Y.  56. 

In  Singleton  v.  Loundes,  9  S.  C.  iB5,  the 
trustee  had  invested  upon  the  security  of  a 
mortgage  of  real  estate,  to  the  extent  of  five 
sixths  of  cost  value,  supposing  at  the  time 
that  the  lot  mortgaged  was  another  much 
more  valuable  than  the  one  really  bound  by 
the  lien.  The  property  mortgaged,  together 
with  other  property  of  the  mortgagor,  was 
subject  to  a  judgment  lien,  greater  in  value 
than  the  mortgaged  property,  but  which 
could  be  satisfied  out  of  other  property  of 
the  debtor  without  affecting  the  mortgaged 
property.  There  was  also  a  cloud  upon  the 
title  of  the  property  in  the  shape  of  a  mort- 
gage for  five  sixths  of  its  value  unsatisfied 
of  record,  but  which  had  in  fact  been  paid. 
In  addition  to  the  real  estate  the  trustee 
took  as  security  a  mortgage  on  six  slaves  of 
the  value  in  excess  of  the  loan.  The  court  in 
passing  upon  this  loan  states,  "It  is  said 
that  property  sufficient  existed  bound  by 
such  judgment  without  resort  to*  the  prop- 
erly mortgaged,  but  there  was  no  legal 
means  of  compelling  the  judgment  creditor 
to  look  to  any  particular  fund  bound  by  his 
judgment,  and  if  there  was,  still  the  trust 
estate  would  be  in  the  position  of  having 
purchased  a  lawsuit.  It  is  hardly  conceiv- 
able that  circumstances  could  exist  justify- 
ing investment  by  a  trustee  in  property 
bound  by  a  judgment.  It  is  not  enough  to 
justify  an  investment  that  the  property 
bound  by  a  security  is  amply  sufficient  to 
meet  its  obligation.  The  nature  of  the 
security  and  the  circumstances  affecting  its 
availability  must  be  such  as  to  afford  means 
consistent  with  the  nature  of  trust  estates 
as  well  as  with  the  circumstances  of  the 
particular  estate,  of  obtaining  security  for 
the  trust  fund  and  reasonable  productive- 
ness." The  trustee  was  accordingly  held 
liable  for  the  loss  on  such  investment. 

In  this  case  the  trustee  had  made  another 
investment  on  encumbered  real  estate,  the 
total  value  of  the  mortgages  being  nearly 
equal  to,  or  in  excess  of,  the  value  of  the 
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property,  but  had  taken  further  security 
upon  slaves  worth  three  or  four  times  the 
amount  of  the  loan,  and  it  was  held  that, 
the  part  of  the  properly  which  was  free 
from  the  prior  liens  being  sufficient  to  put 
the  money  loaned  in  a  reasonable  state  of 
security,  the  loan  was  justifiable  and  the 
trustee  not  liable  for  a  loss.  Tlie  loan  in 
this  case  was  purchased  by  the  trustee  in 
1853,  at  a  time  when  such  security  was  re- 
garded as  the  highest  security  of  a  private 
nature,  and  appropriate  and  safe  for  such 
purposes. 

A  trustee  who,  in  addition  to  taking  per- 
sonal securities  which  appeared  at  the  time 
to  be  sufficient  security,  takes  as  further 
security  a  mortgage  on  encumbered  real 
estate,  cannot  be  held  liable  for  a  loss 
merely  because  the  latter  security  is  lost 
because  of  the  prior  encumbrance.  Nance 
V.  Nance,  1  S.  C.  209. 

A  trustee  for  a  married  woman  under  an 
instrument  containing  clauses  for  a  separate 
use  as  to  the  income  to  be  paid  her,  who 
sells  out  good  securities  and  invests  the  pro- 
ceeds in  a  mortgage  on  premises  of  the  hus- 
band, outside  the  state,  taking  as  collateral 
security  a  second  mortgage  on  premises  of 
the  husband  within  the  state,  violates  his 
duty  and  commits  a  breach  of  trust  for 
which  he  is  personally  responsible.  Graw's 
Estate,  34  Phila.  leg.  Int.  66. 

A  provision  in  a  will  that  the  trustees 
"shall  not  be  liable  for  omissions,  errors,  or 
neglect  of  management,  nor  ainguli  in  soU- 
dum,  but  each  shall  be  liable  for  his  own 
actual  intromissions  only,"  does  not  relieve 
the  trustees  from  liability  for  a  loss  result- 
ing from  gross  negligence.  Lord  Watson,  in 
Knox  V.  Mackinnon,  L.  R.  13  App.  Cas.  753. 

Within  this  rule,  trustees  who  have  sold 
a  part  of  the  trust  estate  to  one  of  the  bene- 
ficiaries and  taken  back  for  the  security  for 
the  purchase  price  several  second  mortgages, 
a  life  insurance  policy,  and  the  purchaser's 
personal  bond  with  a  surety  of  whose  sol- 
vency they  know  nothing  beyond  general  re- 
pute, are  guilty  of  gross  negligence.    Ibid. 

See  Lacey  v.  Davis,  4  Redf .  402,  where  the 
executors  invested  on  the  security  of  land, 
thinking  they  were  obtaining. a  first  lien 
thereon  when  in  fact  it  was  third.  It  is 
not  clear  from  the  report  of  this  case  what 
was  the  cause  of  the  mistake. 

See  Savage  ▼.  Gould,  60  How.  Pr.  217, 
where  an  executor  who  loaned  upon  second 
mortgage  and  was  guilty  of  other  aets  of 
negligence  was  held  liable  for  loss. 

A  guardian  who  takes  in  his  own  name 
a  second  mortgage  to  secure  the  trust  fund 
from  the  executor,  at  a  time  when  the  trust 
fund  could  have  been  collected  from  him, 
and  subsequently  takes  the  title  to  the 
premises  in  his  own  name  to  prevent  the 
foreclosure  of  the  first  mortgage,  to  which 
he  pays  no  attention  until  the  oommenoe- 
ment  of  foreclosure  proceedings,  is  guilty  of 
such  want  of  ordinal^  business  prudence  and 
supine  and  culpable  negligence  as  to  render 
him  liable  for  a  resulting  loss.  Stothoff  t. 
Reed,  32  N.  J.  Eq.  213. 
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The  trustees  in  Budge  ▼.  Gummow,  42  L. 
J.  Oh.  N.  S.  22,  L.  R.  7  Ch.  719,  27  L.  T.  N. 
S.  666,  20  Week.  Rep.  1022,  had  advanced 
sums  for  repairs  on  the  mortgaged  prem- 
ises, but  nothing  is  said  as  to  this  by  the 
court. 

Where  trustees  allow  trust  funds  to  re- 
main in  the  hands  of  their  solicitors,  while 
awaiting  investment,  and  one  of  them  ob- 
jects to  an  investment  upon  mortgage  secur- 
ity as  proposed  by  the  solicitors,  but  his 
objection  is  overruled  by  the  other  trustee 
and  the  beneficiaries  under  the  trust,  and  a 
second  mortgage  is  taken  as  security  as 
offered  by  the  solicitors  as  a  mere  subter- 
fuge, after  they  had  misappropriated  the 
funds,  the  beneficiaries  will  not  be  estopped 
by  their  action,  since  the  loss  of  trust 
funds  resulted  from  the  misappropriation, 
and  not  from  the  investment  in  mortgage. 
Griffiths  V.  Porter,  25  Beav.  236. 

An  attorney  investing  his  client's  money 
under  an  agreement  to  invest  in  first  mort- 
gages, who  invests  in  real  estate  which  is 
subject  to  prior  encumbrances,  is  liable  to 
his  client  for  the  amount  of  such  prior  en- 
cumbrances, but  not  for  a  loss  resulting  from 
a  subsequent  depreciation  in  value  due  to  a 
general  business  depression.  Nancrede  v. 
Voorhis,  32  N.  J.  Eq.  524.  The  attorney  in 
this  case  was  regarded  as  occupying  a  com- 
bined relation  of  agency  and  trust.  The 
question  of  the  liability  of  agents  for  losses 
on  investments  made  by  them  is  not  dis- 
cussed in  this  note. 

Executors  who  sell  their  testator's  inter- 
est in  his  business  to  the  remaining  part- 
ners, without  taking  bacl?  from  them  at  the 
time  an  obligation  to  pay  therefor  as  re- 
quired by  his  will,  and  who  subsequently 
take  a  second  mortgage  on  firm  lands  after 
a  change  in  the  membership  of  the  firm  and 
a  deterioration  in  the  business,  are  liable 
for  a  loss  resulting  from  such  neglect. 
Luers  v.  Brunjes,  5  'Redi,  32. 

(h)  Margin, 

Executors  are  not  authorized  to  invest 
assets  of  the  estate  on  the  security  of  a 
second  mortgage,  the  amount  of  which, 
taken  with  that  of  the  first  mortgage,  ex- 
ceeds the  value  of  the  property,  by  a  pro- 
vision in  the  will  authorizing  them  to  invest 
in  any  manner  that  they  shall  deem  best  in 
order  to  realize  a  fair  income,  "without  re- 
striction as  to  the  character  or  class  of  such 
investments."  Re  Petrie,  6  Dem.  362.  The 
action  in  this  case  was  for  the  removal  of 
the  trustees,  and  it  is  not  clear  that  it  was 
sought  to  hold  them  liable  for  the  loss. 

Trustees  under  an  assignment  who,  with 
the  consent  of  the  beneficiary,  who  was  the 
assignor,  loan  $6,000  on  a  mortgage  on  prop- 
erty worth  $16,000,  subject  to  a  prior  mort- 
gage of  $4,000,  are  not  liable  to  the  devisees 
of  such  beneficiary  for  a  loss  resulting  on 
a  foreclosure  of  the  prior  mortgage  five 
years  after  the  death  of  the  beneficiary,  and 
after  the  security  had  been  turned  over  to 
his  executor,  where  the  latter  took  no  ac- 
tion to  protect  the  mortgage,  although  noth- 
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ing  was  paid  on  either  mortgage  for  three 
years  before  the  foreclosure,  and  the  surplus 
remaining  after  foreclosure  of  the  first  mort- 
gage amounts  to  practically  $5,000.  Hig- 
gins  V.  Whitson,  20  Barb.  141.  The  court 
states  that  this  was  an  agency,  rather  than 
a  trust  in  the  ordinary  or  technical  sense. 

In  Waring  v.  Waring,  3  Jr.  Ch.  Rep.  337, 
a  trustee  who  loaned  £4,500  on  an  estate 
valued  at  from  £60,000  to  £70,000,  which 
was  subject  to  a  prior  encumbrance  of 
£27,000  or  £28,000,  was  held  liable  for  a  loss 
due  to  depreciation  in  the  value  of  the  se- 
curity; the  same  solicitor  was  employed  by 
the  borrower  and  the  lender,  and  it  is  stated 
by  the  court  that  the  loan  was  one  that  a 
prudent  man  would  not  have  made;  but  the 
facts  surrounding  the  investment  are  not 
clearly  stated  in  the  report.. 

Executors  who  take  a  second  mortgage  for 
$800,  on  property  worth  only  $2,300,  sub- 
ject to  a  mortgage  for  $1,300,  are  liable  for 
a  resulting  loss,  even  though  they  acted  in 
good  faith  and  with  honest  intentions  in 
making  such  investment,  as  men  of  ordinary 
prudence  are  accustomed  not  to  lend  more 
than  two  thirds  of  the  value  of  the  prop- 
erty mortgaged.  Bogart  v.  Van  Velsor,  4 
Edw.  Ch.  718. 

A  loan  of  $1,200  by  an  executor,  on  prop- 
erty worth  only  $2,200  and  already  subject 
to  a  prior  mortgage  for  $2,000,  is  not  a 
compliance  with  a  provision  of  the  will 
directing  loans  to  be  made  upon  first-class 
real  estate  security,  and  the  executor  is 
liable  for  a  loss  resulting  therefrom  to  the 
trust  estate,  where  it  appears  that  he  relied 
upon  an  attorney  to  make  the  loan  and  it 
was  made  without  any  examination  of  the 
records  of  the  county  where  the  land  was 
situated.    Re  Holbert,  48  Cal.  627. 

An  executor  who  has  loaned  trust  funds 
upon  the  security  of  a  second  mortgage  upon 
a  town  lot  containing  a  store,  dwelling 
house,  and  bam  thereon,  the  two  mortgages 
together  amounting  to  almost  four  fifths  of 
the  value  of  the  property,  is  personally 
liable  for  a  loss  resulting  from  the  depre- 
ciation in  the  value  of  the  property.  Wil- 
son V.  Staats,  33  N.  J.  Eq.  524. 

In  Shuey  v.  Latta,  90  Ind.  136,  it  was 
held  that  a  trustee  is  not  justified  in  taking 
a  second  mortgage  on  real  estate  on  which 
he  individually  holds  a  first  mortgage,  but 
that  it  is  his  duty  to  take  a  first  mortgage. 
In  this  case  the  court,  applying  the  rule  that 
equity  considers  that  done  which  ought  to 
have  been  done,  held  that  the  trustee  would 
be  considered  as  having  done  what  it  was  his 
duty  to  do,  and  therefore  to  have  intended 
that  the  trust  mortgage  should  constitute 
the  prior  lien. 

A  guardian  who  loans  $1,000  of  his  wards' 
money  on  the  sole  security  of  a  tract  of  land 
which  had  sold  for  only  $754,  and  which 
was  encimibered  by  prior  judgment  liens, 
does  not  exercise  the  degree  of  discretion 
and  judgment  required,  and  is  consequently 
liable  for  a  loss  resulting  from  such  loan. 
Burwell  v.  Burwell,  78  Va.  574. 

The   court  in  .Re  Spencer,   2  Ohio  Dea 
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Reprint,  510,  states  that  since  the  statute 
permits  mortgaged  premises  to  be  sold  for 
two  thirds  of  tiieir  appraised  value,  ordi- 
nary  prudence  requires  a  trustee  to  loan ' 
no  more  on  a  real  estate  mortgage.  I 

(o)  Investigation, 

The  character  of  the  investigation  of  the 
property  offered  as  security,  which  must  be 
made  by  the  trustee,  has  been  discussed 
generally  above,  and  references  made  to 
that  subdivision  in  this  connection,  as  there 
is  no  essential  difference  as  to  the  investiga- 
tion required. 

In  Crampton  v.  Walker,  Ir.  L.  R.  31  Eq. 
437,  the  court  states  that  there  is  no  hard 
and  fast  rule  which  requires  trustees  lend- 
ing trust  money  upon  mortgaged  security 
to  procure  a  new  and  special  valuation  of 
the  mortgaged  property  by  an  appraiser  em- 
ployed by  themselves  for  the  express  pur- 
pose, in  order  to  protect  themselves  from 
liability  in  each  individual  transaction, 
and  holds  that  trustees  are  entirely  war- 
ranted, in  making  a  loan,  in  accepting  for 
guidance  an  appraisement  of  value  made 
recently  by  an  expert  of  the  higher  qualifi- 
cations and  integrity,  at  the  instance  of 
another  capitalist  who  had  considered  the 
borrower's  application  for  a  similar  loan. 
It  had  not  been  ascertained  at  the  time  of 
the  trial  that  there  would  actually  be  a 
loss  in  this  case. 

The  employment,  in  effecting  a  loan  of 
trust  money  upon  a  mortgage  security,  of 
the  same  solicitor  to  represent  both  borrower 
and  lender,  although  it  does  not  per  Be  es- 
tablish a  breach  of  trust,  does  subject  the 
transaction  to  closer  scrutiny,  and  lays 
upon  all  concerned  the  burden  of  proving, 
and  upon  the  court  investigating  the  dufy 
of  seeing,  that  the  transaction  was  in  every 
respect  fair,  and  one  in  which  no  advantage 
was  taken  by  either  party  of  the  other. 
Ibid. 

Under  a  will  authorizing  the  trustee  to 
invest  in  some  safe  security  or  securities, 
either  public  or  private,  with  full  power  in 
said  trustee  to  reinvest  the  same  from  time 
to  time  as  the  exigencies  of  the  trust  may 
require,  a  trustee  who  sells  the  trust  prop- 
erty without  receiving  any  cash  payment 
therefor,  but,  in  order  to  secure  the  debt, 
takes  a  mortgage  back  on  the  property,  and 
further  secures  the  debt  by  a  second  mort- 
gage on  a  farm  subject  to  a  prior  lien, 
without  any  knowledge  as  to  the  value  of 
the  farm  except  that  derived  from  the  mort- 
gagor, is  liable  for  a  loss  resulting  to  the 
trust  estate  from  the  insufficiency  of  the 
security;  the  value  of  the  farm  at  the  time 
of  the  mortgage  does  not  appear  from  the 
report.  At  the  time  of  the  foreclosure  the 
trustee  purchased  the  mill  property,  together 
with  the  farm  subject  to  the  prior  mortgage, 
for  about  three  fifths  of  the  amount  loaned. 
Gilbert  v.  Kolb,  85  Md.  627,  37  Atl.  423. 

A  guardian  who  relies  entirely  on  counsel 
in  taking  a  second  mortgage  on  real  estate 
whose  value  does  not  exceed  the  amount  of 
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the  two  mortga^fes,  obtaining  no  knowledge 
of  the  property  himself,  nor  making  any  in- 
quiries in  regard  thereto,  is  liable  for  a 
resulting  loss,  on  the  ground  that  he  did 
not  act  with  ordinary  business  prudence 
in  making  the  investment.  Lechler's  Ap- 
peal, 10  Sadler  (Pa.)  547,  21  W.  N.  C.  505, 
14  Atl.  451. 

In  Hopgood  V.  Parkin,  L.  R,  11  Eq.  74, 
22  Ll  T.  N.  S.  722,  18  Week.  Rep.  908,  it 
is  stated  by  the  court  to  have  been  the 
same  that  the  solicitors  failed  to  make  a 
sufficient  examination  of  the  title,  as  if  the 
trustees  had  done  it  themselves. 

(d)  Obtained  through  fraud  of  tnort^ 

gagor. 

In  French  v.  Graham,  10  Ir.  Ch.  Rep. 
522,  the  trustees  who  had  received  payment 
of  a  loan,  and  subsequently,  without  any  in- 
vestigation, reloaned  tbe  fund  to  l^e  same 
person  upon  security  of  part  of  the  same 
property  that  had  been  held  for  the  first 
loan,  were  held  negligent  and  personally 
liable  for  a  loss  due  to  the  insufficiency  of 
the  security  owing  to  charges  which  the 
owner  had  placed  upon  it  previously  to  mak- 
ing the  second  loan.  One  of  the  trustees 
in  this  case  was  a  solicitor  and  had  charge 
of  the  investigation  of  the  loan,  and  he  was 
held  not  entitled  to  recoup  as  against  the 
life  tenant,  who  had  consented  to  the  loan; 
the  other  trustee  was  held  entitled  t6  recoup 
as  against  the  life  tenant. 

In  Slauter  v.  Favorite,  107  Ind.  291,  57 
Am.  Rep.  106,  4  N.  E.  880,  where  a  guardian 
about  to  loan  moi\ey  on  real  estate  security 
examined  the  record  and  found  the  real 
estate  unencumbered,  but  subsequently 
thereto,  and  prior  to  the  time  the  loan  was 
completed,  another  mortgage  was  placed 
on  the  property  without  the  knowledge  of 
the  guardian,  and  at  the  completion  of  the 
loan  the  guardian  relied  on  the  statement  of 
the  mortgagor,  who  was  a  business  man  of 
excellent  credit,  that  there  were  no  mort- 
gages on  the  property,  it  was  held  that  the 
fact  that  a  loss  resulted  from  the  insuffi- 
ciency of  the  security  on  account  of  the 
first  mortgage  was  not  sufficient  to  render 
the  guardian  liable,  as  he  had  exercised  a 
sufficient  degree  of  care  under  the  circum- 
stances. But  where  he  failed  to  secure  the 
release  of  the  wife's  dower  right,  and  took 
the  note  payable  to  himself  individually, 
and  reported  to  the  court  and  secured  tiie 
passage  and  approval  of  his  account  by  con- 
cealing the  insolvency  of  the  borrower  and 
representing  that  the  note  was  of  full  face 
value,  although  he  may  not  have  known  at 
the  time  that  his  mortgage  was  a  second 
one,  yet  there  is  such  fraud  and  deceit  as 
will  render  him  liable  for  the  loss  resulting 
to  the  trust  estate  from  tiie  insufficiency 
of  the  security. 

A  loss  of  trust  money  resulting  from  the 
insufficiency  of  an  estate,  a  second  mortgage 
on  which  was  taken  as  security  for  the  loan, 
must  be  borne  by  the  trustees,  although  the 
first  mortgage  was  concealed  from  them, 
where  their  solicitor  relied  on  an  abstract 
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certified  to  two  years  previouBly,  without 
requiring  any  fresh  certificate  or  a  statutory 
declaration  that  no  fresh  charge  had  been 
created  on  the  property,  and  where  the 
valuation  as  made  b^  a  valuer  suggested  by 
the  mortgagor's  solicitor  proved  too  high. 
Hopgood  V.  Parkin,  L.  R.  11  £q.  74,  22  L. 
T.  N.  S.  722,  18  Week.  Rep.  908.  The 
opinion  is  contradictory  as  to  whether  the 
estate  would  have  been  of  sufficient  value 
to  constitute  a  good  security  for  the  loan 
if  it  had  been  a  first  mortgage.  In  the  first 
part  of  the  opinion  it  is  stated  to  have 
been  sufficient,  in  the  latter  part  to  have 
been  insufficient. 

Where  executors  made  a  loan  on  property 
thinking  it  to  be  a  first  lien,  but  subsequent- 
ly discovered  that  there  were  two  mort- 
gages ahead  of  them,  and,  upon  making  the 
discovery  and  after  consulting  counsel,  ad- 
vanced the  money  to  pay  off  the  prior  lien, 
they  are  personally  liable  for  any  loss 
which  may  be  sustained  by  the  estate  in 
the  absence  of  proof  that  the  property  is 
ample  security  for  the  loan.  Lacey  v.  Davis, 
4  Redf .  402. 

In  Carlysle  v.  Carlysle,  10  Md.  440,  a 
guardian  loaned  money  on  the  security  of 
real  estate  worth  about  double  the  amount 
of  the  loan  after  investigating  the  title  and 
finding  it  clear,  but  by  the  fraud  of  the 
mortgagor  a  prior  mortgage  had  been  placed 
on  the  property  and  a  loss  resulted.  The 
liability  in  this  case  is  based  entirely  on 
the  failure  of  the  guardian  to  obtain  an  or- 
der of  court  for  the  investment  as  required 
by  statute. 

0.  Leaseholds. 

The  court  was  of  the  opinion  in  Re  Stark, 
39  N.  Y.  S.  R.  393,  15  N.  Y.  Supp.  729, 
that  it  is  a  breach  of  trust  for  a  trustee 
to  accept  a  mortgage  on  a  leasehold  estate 
as  security  for  a  loan  of  trust  funds. 

In  Fyler  v.  Fjrler,  3  Beav.  650,  5  Jur. 
187,  under  a  trust  of  specific  stock,  with 
no  power  to  change  the  security,  a  lease* 
hold  was  treated  as  an  unauthorized  secur- 
ity. 

Where  a  power  is  expressly  given  a  trus- 
tee to  invest  trust  money  in  land  in  Ire- 
land, he  is  not  precluded  from  investing  it 
in  leaseholds  perpetually  renewable  subject 
to  a  head  rent,  as  this  is  the  common  tenure 
of  land  in  Ireland.  Macleod  v.  Annesley, 
16  Beav.  600,  22  L.  J.  Ch.  N.  S.  633,  17  Jur. 
608,  1  Week.  Rep.  250.  The  trustee  in 
this  case  was  held  liable  for  failure  to  exer- 
cise the  requisite  degree  of  care.     See  infra. 

Under  a  will  authorizing  investments  on 
the  security  of  leasehold  houses  or  land, 
leasehold  houses  let  to  weekly  tenants  are 
not  an  improper  form  of  security  so  as  to 
render  the  trustees,  who  have  made  an  in- 
vestment on  the  security  thereof,  absolutely 
liable  for  the  loss  resulting  therefrom.  Re 
Solomon  [1912]  1  Ch.  261,  81  L.  J.  Ch. 
N.  S.  169,  105  L.  T.  N.  S.  951. 

Where  trustees  have  failed  to  exercise 
the  requisite  degree  of  care  in  loaning  upon 
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the  security  of  leasehold  property,  they 
are  liable  for  a  loss  resulting  from  the  in- 
vestment. 

Trustees  who  invest  trust  funds  on  the 
security  of  leasehold  property  consisting  of 
cottages,  to  the  extent  of  two  thirds  the 
value  thereof,  on  a  valuation  which  merely 
set  forth  the  rental  and  the  opinion  of  the 
surveyor  as  to  the  amount  that  could  be 
safely  loaned  on  the  security  thereof,  arc 
personally  liable  for  the  loss  resulting  to 
the  trust  estate.  Re  Olive,  56  L.  J.  Ch.  N.  S. 
76,  L.  R.  34  Ch.  Div.  70,  56  L.  T.  N.  S. 
83,  61  J.  P.  38.  The  court,  in  this  case, 
•  refers  to  the  fact  that  the  property  was 
insufficiently  paved  and  sewered,  and  that 
shortly  after  the  trustees  took  possession 
it  was  necessary  to  expend  a  large  amount 
in  paving  and  sewering,  and  states  that  this 
is  another  circumstance  that  goes  to  prove 
that  the  trustees  did  not  exercise  due  care. 

In  the  absence  of  acquiescence  by  the 
cestui  que  trust,  where  a  trustee  authorized 
to  invest  money  in  the  public  funds  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, or  upon  government  or  real  security 
in  England,  Ireland,  Scotland,  or  Wales, 
without  any  personal  investigation  of  the 
real  value  of  the  premises,  and  apparently 
with  very  little  reliable  information  from 
any  source  in  regard  thereto,  loaned  a  sum 
of  trust  money  on  the  security  of  a  lease- 
hold estate  with  a  covenant  for  perpetual 
renewal,  which  is  subject  to  a  head  rent, 
which,  when  deducted  from  the  gross  rental, 
leaves  a  net  rental  less  than  the  interest 
on  the  loan,  unless  it  is  paid  promptly,  in 
which  case  the  interest  is  to  be  reduced, 
and  the  net  rental  exceeds  such  interest  by 
a  small  sum,  such  trustee  is  personally 
liable  for  the  loss  resulting  to  the  estate. 
Macleod  v.  Annesley,  supra. 

Under  the  provisions  of  a  trust  instru- 
ment that  the  trustees  may  permit  the  fund 
to  remain  in  its  actual  state  of  investment, 
or  at  any  time,  with  the  consent  of  the  bene- 
ficiaries, to  sell  the  same  and  invest  the 
proceeds  in  their  name  in  or  upon  leasehold 
or  chattel  real  securities  in  England,  the 
investment  of  the  trust  money  upon  eleven 
such  mortgages  upon  leaflehold  houses  which 
would  not  be  immediately  occupied,  and 
from  which  rents  were  not  secured  or  re- 
ceivable, in  excess  of  half  the  estimated 
value  of  the  property,  is  a  breach  of  the 
duty  of  the  trustees,  and  a  violation  of 
the  rule  which  requires  trustees  to  deal 
with  trust  funds  as  a  prudent  man  would 
deal  with  his  own  property,  and  renders 
them  personally  liable  for  the  loss.  Smet- 
hurst  V.  Hastings,  L.  R.  30  Ch.  Div.  490,  52 
L.  T.  N.  S.  567,  33  Week.  Rep.  496,  55  L.  J. 
Ch.  N.  S.  173.  The  houses  in  this  case 
were  of  a  fancy  style  of  architecture  and 
they  had  ceased  to  be  as  attractive  as  from 
their  novelty  they  once  were,  and  the  court 
speaks  of  the  investment  as  having  a  specu- 
lative character  in  this  regard. 

The  investigation  made  by  the  trustee  in 
the  case  of  Buckley  v.  Buckley,  Dru.  375, 
does  not  clearly  appear  from  the  report  of 
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that  caae,  except  that  it  is  stated  that  the 
inquiry  seems  to  have  been  directed  more 
to  the  high  rate  of  interest  than  to  the 
soundness  of  the  security.  The  trust  in- 
strument authorized  investments  in  some 
public  bank  stock  or  fund,  or  upon  one  or 
more  good  and  sufficient  securities,  either 
real  or  personal,  and  in  such  manner  as  the 
trustees  in  their  discretion  should  think  fit. 
The  trustees  were  there  held  liable  for  a 
loss  resulting  from  a  loan  to  an  individual 
upon  his  personal  bond,  accompanied  by  a 
warrant  of  attorney  to  enter  judgment,  and 
secured  by  a  mortgage,  which  was  ineffectual 
because  of  ejectment  from  the  premises  of 
the  mortgagor  for  nonpayment  of  rent. 

The  committee  of  the  estate  of  a  lunatic, 
who  loans  money  of  the  estate  upon  the  se- 
curity of  a  mortgage  on  a  leasehold  estate 
in  real  property,  for  a  period  of  twenty 
years  with  a  privilege  of  renewal,  is  alto- 
gether inexcusable  and  does  not  exercise 
that  degree  of  care  and  prudence  in  manag- 
ing the  trust  fund  which  would  relieve  him 
from  liability  for  a  loss  due  to  the  terminar 
tion  of  the  lease  by  the  tenants'  default  in 
paying  rent.  Butler  v.  Jarvis,  51  Hun,  248, 
4  N.  Y.  Supp.  137.  As  a  further  ground  of 
liability  in  this  case  it  was  noted  that  the 
court  had  authorized  the  committee  to 
loan  only  upon  bond  and  tatortgage  on  real 
estate  in  the  city  of  New  York,  or  the 
bonds  of  the  United  States,  or  state  of  New 
York,  or  the  stocks  or  bonds  of  the  city  and 
county  of  New  York. 

7.  Reversianary  interest. 

Where  trustees  have  made  a  loan  to  one 
of  the  beneficiaries  in  the  remainder  estate, 
upon  an  assignment  of  a  reversionary  in- 
terest, they  have  committed  a  breach  of 
trust,  and  are  liable  to  replace  the  amount 
thus  loaned  to  the  trust  fund,  but  they  are 
entitled  to  the  income  from  such  fund  during 
the  life  of  the  life  tenant.  Phillipson  v. 
Gatty,  7  Hare,  616,  13  Jur.  318.  On  an 
appeal  of  this  case,  which  was  heard  after 
the  death  of  the  life  tenant,  in  2  Hall  & 
Tw.  459,  the  remainderman  to  whom  the 
loan  had  been  made  was  ordered  by  consent 
of  the  parties  to  pay  half  the  loan  to  the 
other  remainderman,  who  was  bringing  the 
suit. 

The  court  in  Re  Turner  [1897]  1  Ch. 
536,  66  L.  J.  Oh.  N.  S.  282,  76  L.  T.  N.  S. 
116,  45  Week.  Rep.  495,  states  that  trustees 
may  invest  on  reversionary  property. 

Bee  Jones  v.  Julian,  infra. 

8.  Undivided  share. 

The  court  in  Re  Turner  [1897]  1  Ch.  536, 
66  K  J.  Ch.  N.  S.  282,  76  L.  T.  N.  S.  116, 
45  Week.  Rep.  495,  says  that  there  is  no  ab- 
solute rule  that  a  trustee  may  not  invest 
on  an  undivided  share. 

A  mortgage  executed  by  an  individual 
upon  his  undivided  half  of  land,  which  is 
In  fact  the  property  of,  and  used  by,  a  part- 
nership of  which  he  was  a  member,  although 
the  title  stands  upon  the  record  in  the  name 
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of  the  partners  as  tenants  in  common,  ia 
none  the  less  real  estate  security,  within  the 
meaning  of  a  clause  in  a  will  directing  such 
security  to  be  taken  for  money  loaned  by 
the  executors.  Miller  v.  Proctor,  20  Ohio 
St.  442. 

The  liability  of  a  trustee  for  losses  on 
investments  upon  the  security  of  undivided 
shares  has  been  based,  in  the  cases  that 
have  imposed  a  liability,  upon  the  lack  of 
care  in  making  the  investment,  or  failure  to 
comply  with  some  rule  applicable  to  trus- 
tees. 

Thus,  trustees  authorized  to  loan  the  trust 
funds  on  the  security  of  government,  free- 
hold, or  leasehold  securities,  or  securities 
guaranteed  by  the  government,  who  loaned 
the  funds  upon  the  security  of  a  mortgage 
upon  undivided  shares  in  real  estate  used 
in  part  for  manufacturing  purposes,  a  part 
of  which  was  let  upon  a  lease  for  lives,  the 
last  of  which  was  still  subsisting  at  the 
date  of  the  trial,  and  without  securing  a 
disinterested  and  expert  appraisement  of 
the  value,  to  an  amount  almost  one  half  in 
excess  of  the  actual  value  of  the  property, 
do  not  act  with  due  care  in  the  performance 
of  their  trust  and  are  personally  liable  for 
the  loss  resulting  to  the  trust  estate.  Re 
Turner,  supra. 

A  guardian  who  loans  money  belonging  to 
his  ward  and  an  equal  sum  belonging  to 
another  ward,  upon  the  security  of  a  half 
interest  in  a  lot  and  a  half  interest  in  a 
printing  establishment,  the  total  value  of 
which  does  not  equal  the  amount  loaned, 
without  any  authorization  from  the  probate 
court;  is  personally  liable  for  a  loss  to 
the  trust  estate.    Re  Card  well,  55  Cal.  137. 

A  trustee  is  personally  liable  for  a  loss 
occurring  upon  a  loan  made  upon  the  secur- 
ity of  an  undivided  one  third  of  land  and 
the  undivided  moiety  of  another  undivided 
third  expectant  upon  the  decease  of  a  cer- 
tain life  tenant,  and  subject  to  a  head  rent 
in  excess  of  the  net  profit  rent.  Jones  v. 
Julian,  Ir.  L.  R.  25  £q.  45.  There  was  no 
inquiry  in  this  case  as  to  the  age  of  the 
life  tenant,  and  no  valuation. 

P.  Foreign  lands. 

Under  a  provision  in  a  vrill  authorizing 
the  trustee  to  keep  the  trust  fund  invested 
at  interest  'Un  such  manner  and  upon  such 
security  ...  as  to  him,  in  his  discre- 
tion, shall  seem  proper  and  suitable,"  a 
trustee  who  has  made  an  original  investment 
of  trust  funds  in  a  note  secured  by  mort- 
gage on  land  of  a  speculative  character 
outside  the  state,  in  connection  with  a  spec- 
ulative venture  of  his  own,  is  personally 
liable  for  loss  resulting  to  the  trust  estate 
therefrom.  Re  Reed,  45  App.  Div.  196,  61 
N.  Y.  Supp.  50.  The  investment  in  this 
case  took  place  without  any  examination 
by  the  trustee  of  the  real  estate,  and  with 
but  a  slight  examination  of  the  abstract 
title.  Another  mortgage  in  thia  case  upon 
land  outside  the  state  was  upon  unimproved 
property,  and  apparently  was  alone  made 
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lor  speculativ^e  purpoBes,  and  thia  also  was 
held  improper,  rendering  the  tniBtee  liable 
for  loBfles 

In  Nagie  ▼.  Robins,  9  Wyo.  211,  62  Pac. 
154,  796,  a  loan  by  a  guardian  secured  by 
mortgage  on  land  in  another  state  was  held 
to  be  improper  because  t)f  the  insufficiency 
ol  the  security;  but  nothing  was  said  as  to 
the  impropriety  of  the  investment  because  of 
the  land  being  outside  the  state. 

See  Re  Ball,  55  App.  Div.  284,  66  N.  Y. 
Supp.  874,  infra,  VIII. 

In  Qouldey's  Estate,  201  Pa.  491,  51  Atl. 
315,  a  Pennsylvania  trustee  who  purchased 
mortgages  on  real  property  in  Camden,  New 
Jersey,  from  a  guardian  who  was  compelled 
to  convert  them  into  money  and  to  pay  the 
proceeds  to  his  ward,  after  he  had  made  a 
personal  examination  of  the  property  cov- 
ered by  the  mortgages,  and  satisfied  him- 
self that  it  was  ample  security  for  the  loan, 
and  where  it  was  subsequently  shown  on 
the  trial  by  experienced  rc«i  estate  men  that 
the  property  was  ample  security  for  the  loan 
when  made,  was  held  not  liable  for  a  lose 
resulting  from  a  depreciation  in  the  value 
of  the  property,  which  could  not  have  been 
foreseen. 

A  surviving  executor  and  trustee  who 
finds  that  his  associate  executor  had,  before 
his  death,  mingled  the  assets  of  the  estate 
with  his  own  property,  partly  converted 
them  to  his  personal  use,  and  in  part  lost 
them  by  unsafe  investments,  does  not  render 
himself  personally  liable  for  a  loss  by  ac- 
cepting as  security  for  sucbt  assets  a  mort- 
gage on  real  estate  in  another  state,  guar- 
anteed by  the  widow  and  sole  legatee  of 
the  ooexecutor,  for  greater  safety,  instead 
of  presenting  his  claim  against  the  estate  of 
Budi  executor,  taking  the  chances  of  its 
solvency  and  running  the  risk  of  the  hon- 
esty and  prudence  of  its  administration. 
Ormiston  v.  Olcott,  84  N.  Y.  339,  reversing 
22  Hun,  270.  It  was  not  certain  that  a 
loss  would  result  from  the  sale  of  the  secur- 
ities taken,  and  therefore  the  case  is  not 
strictly  in  point  on  the  question  annotated. 

A  transaction  by  which  executors  per- 
formed the  testator's  contract  made  in  his 
lifetime  to  purchase  land  in  another  state, 
which  land  they  subsequently  sold  at  the 
best  terms  obtainable,  though  less  than  the 
amount  paid  by  them,  taking  back  a  first 
mortgage  for  the  purchase  price,  the  security 
for  which  was  supposed  to  be  ample,  and 
would  have  been  so  but  for  a  defect  in  the 
title  which  was  subsequently  discovered, 
does  not  constitute  a  voluntary  investment 
out  of  the  state,  so  as  to  make  the  trustees 
liable  for  the  original  loss  on  the  sale  of 
the  property,  or  a  further  loss  resulting 
on  foreclosure  after  the  discovery  of  the 
defect  in  title,  especially  when  the  same  has 
been  allowed  the  executors  in  a  decree  upon 
a  final  accounting  to  which  the  petitioners 
were  parties.  Denton  v.  Sanford,  103  N. 
Y.  607,  9  N.  E.  490,  affirming  39  Hun,  487. 

Where  a  trustee  in  England,  directed  by 
the  will   to   invest  trust  funds   in   public 
stocks  or  funds  or  at  interest  on  parlia-^ 
44  L.RJL(N.S.) 


mentary,  government,  or  real  seoiurities,  to 
await  remote  events,  in  violation  of  such 
direction,  sells  the  securities,  transfers  the 
proceeds  to  Maryland,  and  invests  them  in 
bank  stock  and  mortgage  securities,  he  is 
guilty  of  a  violation  of  his  trust,  and  his 
executor  will  be  held  liable  to  replace  the 
trust  funds,  in  the  absence  of  a  showing 
that  the  cestui  que  trust  induced  the  trustee 
to  make  the  investment,  and  at  the  time  of 
doing  so  that  they  were  competent  to  recom- 
mend and  sanction  it^  Contee  v.  Dawson,  2 
Bland,  Ch.  264. 

See  Re  Reed,  46  App.  Div.  196,  61  N.  Y. 
Supp.  60,  where  a  trustee  who  loaned  on 
speculative  real  estate  situated  outside  the 
state  was  held  personally  liable  for  losses. 

See  Caw's  EsUte,  34  Phila.  Leg.  Int.  m. 

On  the  question  of  the  power  to  invest 
outside  the  state  generally,  see  note  to  Mer- 
chants' Loan  &  T.  Co.  v.  Northern  Trust 
Co.  46  LJIA..(N.S.)  — . 

See  State  v.  Washburn,  67  Conn.  188,  34 
Atl.  1034,  infra,  VIII.  f,  where  a  change 
from  a  proper  investment  to  one  on  the 
security  of  lands  in  another  state,  without 
sufficient  investigation,  was  held  to  impose 
a  liability  upon  the  trustee. 

10.  BxaneraUan  under  English  trtutee 

act. 

Section  3  of  the  judicial  trustees  act  of 
1896  provides  that  if  it  appears  to  the 
court  that  a  trustee,  whether  appointed  un- 
der this  act  or  not,  is  or  may  be  personally 
liable  for  any  breach  of  trust,  whether  the 
transaction  alleged  to  be  a  breach  of  trust 
occurred  before  or  after  the  passing  of  this 
act,  but  has  acted  honestly  and  reasonably, 
and  ought  fairly  to  be  excused  for  the  breach 
of  trust,  and  for  omitting  to  obtain  the 
directions  of  the  court  in  the  matter  in 
whidi  he  committed  such  breach,  then  the 
court  may  relieve  the  trustee,  either  wholly 
or  partly,  from  personal  liability  for  the 
same.  See  Re  Dive  [1909]  1  Ch.  328,  78 
L.  J.  Ch.  N.  S.  248,  100  L.  T.  N.  S.  190, 
under  contributory  mortgages,   supra. 

Trustees  tmder  a  marriage  settlement, 
who  have  authority  to  vary  the  investments 
from  time  to  time,  with  the  consent  of  the 
husband  and  wife  or  the  survivor  of  them, 
and  who,  without  such  consent,  disposed  of 
India  stock  in  which  they  had  invested  the 
trust  funds,  and  invested  on  the  security  of 
a  puisne  mortgage  of  lands  in  Ireland  with- 
out independent  advice,  the  owner's  solicitor 
acting  both  for  the  owner  and  the  trustees, 
and  the  trustees  accepting  the  valuation  of 
the  owner's  valuer,  making  no  inquiry  as 
to  the  title  deeds,  not  obtaining  the  legal 
estate,  and  having  no  money  to  redeem 
from  the  prior  mortgages,  have  not  acted 
"reasonably,"  so  as  to  relieve  themselves 
from  liability  under  this  section.  Chapman 
V.  Browne,  71  L.  J.  Ch.  N.  S.  465  [1902] 
1  Ch.  785,  86  L.  T.  N.  S.  744,  18  Times 
L.  R.  482. 

Trustees  who  loan  money  upon  the  secur- 
ity of  a  mortgage  upon  undivided  shares  of 
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real  estate  used  in  part  for  manufacturing 
purposes,  a  part  of  which  is  let  upon  a  lease 
for  lives,  the  last  of  which  was  still  sub- 
sisting at  the  date  of  trial,  without  secur- 
ing a  disinterested  and  expert  appraisement 
of  the  value,  to  an  amount  almost  one  half 
in  ei(cess  of  the  actual  value  of  the  mort- 
gaged property,  are  not  relieved  from  lia- 
bility by  §  9,  subsection  1,  of  the  act  of 
1893,  since  the  mortgage  security  was  not  a 
proper  one  in  all  respects  for  a  smaller 
sum  than  was  actually  advanced  thereon; 
nor  are  they  relieved  under  §  3  above,  since 
they  did  not  exercise  the  care  required  of 
trustees.  Re  Turner  [1897]  1  Ch.  536,  66 
L.  J.  Ch.  N.  S.  282,  76  L.  T.  N.  S.  116,  46 
Week.  Rep.  495. 

Where,  upon  a  suggestion  of  mortgage 
security  to  a  trustee  by  a  surveyor,  the 
trustee  employed  such  surveyor  to  value 
the  property,  and  a  report  is  made  stating 
that  the  surveyor  had  not  seen  the  under- 
leases, but  assumed  that  there  were  no  un- 
usual covenants,  and  stating  also  that  cer- 
tain rents  might  not  be  maintained,  but 
that  the  surveyor  thought  the  deficiency 
would  be  made  up  of  rents  on  other  parts 
of  the  property,  and  thereupon  a  loan  is 
made  on  the  property,  which  consists  of 
underleases  on  residential  flats,  such  trustee 
has  not  acted  reasonably  within  the  meaning 
of  §  3  of  the  trustee  act  of  1896.  Re  Dive, 
supra. 

But  in  Palmer  v.  Emerson  [1911]  1  Ch. 
758,  80  Ia  J.  Ch.  N.  S.  418,  104  L.  T.  N.  S. 
557,  27  Times  L.  R.  320,  55  Sol.  Jo.  365, 
it  is  stated  that  trustees  who,  without  an 
independent  valuation,  have  loaned  trust 
funds  on  two  blocks  of  freehold  house  prop- 
erty, in  one  of  which  a  business  is  located, 
to  an  amount  slightly  in  excess  of  one  half 
the  business  block,  and  an  amount  equal 
to  two  thirds  the  other,  after  making  an 
investigation  of  the  character  of  the  prop- 
erty, and  satisfying  themselves  of  the  de- 
sirability of  the  investment,  are,  under  the 
judicial  trustee  act,  entitled  to  be  relieved 
of  any  liability  incurred. 

In  Waite  v.  Parkinson,  85  U  T.  N.  S. 
456,  where  a  trustee,  on  the  advice  of 
solicitors,  had  loaned  the  trust  funds  on 
the  security  of  a  mortgage  on  property, 
without  having  an  independent  valuation 
made,  but  relying  on  the  value  as  shown  by 
the  purchase  of  the  greater  part  of  the 
property  which  was  adjacent  to  the  re- 
mainder, at  auction  a  year  previously,  the 
court  held  that  the  defendant  had  acted 
honestly,  and  not  unreasonably,  but  refused 
to  relieve  him  from  the  entire  loss,  holding 
him  liable  to  the  extent  of  the  excess  of 
the  actual  loan  over  two  thirds  the  value  of 
the  property. 

Trustees  who  make  a  loan  on  house  prop- 
erty in  a  new  neighborhood,  many  of  the 
houses  of  which  are  unlet,  and  on  which 
there  is  a  heavy  ground  rent  payable,  are 
stated  not  to  be  relieved  from  liability  for 
a  loss  by  §  4,  subdivision  1,  of  the  trustee 
act  of  1888,  providing  that  no  trustee  lend- 
ing money  upon  security  of  any  property 
44  L.R.A.(N.8.) 


shall  be  chargable  with  breach  of  tmat^  by 
reason  only  of  the  proportion  borne  by  the 
amount  of  the  loan,  to  the  value  of  such 
property  at  the  time  when  the  loan  was 
made.  Blyth  v.  Fladgate  [1891]  1  Ch. 
353,  63  L.  T.  N.  S.  546,  60  L.  J.  Ch.  N.  S. 
66,  39  Week.  Rep.  .422. 

Trustees  who  have  loaned  in  excess  of 
two  thirds  of  the  value  of  property  as  fixed 
by  a  valuer  upon  whom  they  rely  are  not 
entitled  to  rely  on  §  4  of  the  trustee  act 
of  1888,  to  relieve  them  from  liability  for 
loss.  Re  Somerset,  63  L.  J.  Ch.  N.  S.  41 
[1894]  1  Ch.  231,  7  Reports,  34,  69  L.  T.  N. 
6.  744,  42  Week.  Rep.  145. 

d.  Security  of  personal  property, 

A  trustee  may  loan  upon  the  security  of 
personal  property,  and  if  in  doing  so  he 
exercises  the  requisite  degree  of  care,  he  is 
not  liable  for  a  resulting  loss. 

Thus,  a  guardian  who,  in  the  absence  of 
any  statute  on  the  subject,  loaned  money  of 
his  ward  on  a  mortgage  upon  slaves,  a 
security  which  was  ample  at  the  time  of  the 
loan,  is  not  liable  for  a  loss  resulting  from 
the  emancipation  of  the  slaves.  Brown  v. 
Wright,  39  Ga.  96;  State  ex  rel.  Whitford 
V.  Foy,  65  N.  C.  265. 

Nor  is  he  prevented  from  taking  such 
security  by  the  provision  of  North  Carolina 
Rev.  Code,  chap.  54,  §  23,  requiring  that  a 
guardian  shall  lend  his  ward's  money  on 
"bond  with  sufficient  security,"  and  that 
"when  the  debtor  or  his  sureties"  are  likely 
to  become  insolvent,  the  guardian  shall  use 
all  lawful  means  to  enforce  payment  thereof. 
State  ex  rel.  Whitford  v.  Poy,  supra. 

A  loan  of  $1,940  on  slaves  worth  $3,000 
was  not  regarded  as  an  improvident  loan, 
in  Brown  v.  Wright,  supra. 

See  Singleton  v.  Lowndes',  9  S.  C.  465, 
supra.  III.  c,  5  (a),  where  a  mortgage  on 
slaves  was  held  sufficient. 

Where  there  is  no  express  direction  in* 
an  instrument  creating  a  trust  or  in  the 
statute,  as  to  how  or  to  whom  trust  funds 
should  be  loaned,  or  as  to  the  character  of 
the  securities  that  should  be  taken  upon 
such  a  loan,  a  trustee  who,  in  good  faith, 
surrendered  some  of  the  collateral  which  he 
held,  and  accepted  certificates  of  stock  in 
lieu  thereof  as  security  for  the  debt,  upon 
the  advice  of  a  husband  of  one  of  the  re- 
maindermen,  and  under  the  belief  that  the 
collateral  taken  was  perfectly  good,  is  not 
personally  liable  for  a  loss  resulting  there- 
from. Calloway  v.  Calloway,  19  Ky.  K 
Rep.  870,  39  S.  W.  241. 

A  guardian  who  loans  the  money  of  his 
ward  upon  the  promissory  note  of  the  bor- 
rower, payable  in  one  year  with  interest, 
and  secured  by  a  pledge  of  shares  in  a  man- 
ufacturing corporation,  the  amount  of  the 
loan  being  about  three  quarters  of  the  par 
value  of  the  shares,  and  less  than  three 
quarters  of  their  market  value,  will  be 
deemed  to  have  acted  with  good  faith  and 
sound  discretion  in  making  the  investment, 
and  is  not  liable  for  a  loss  which  occura 
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in  oansequenoe  of  the  failure  of  the  borrower 
and  a  subeequent  depreciation  in  the  mar- 1 
ket  value  of  the  shares.  Lovell  ▼.  Minot, 
20  l^iek.  116,  32  Am.  Dec.  206.  The  court 
in  this  case  was  of  the  opinion  that  such 
a  loan  was  not  open  to  the  objection  that  it 
was  an  investment  in  trade  subject  to  con- 
tingent profits.  See  further  facts  in  this 
case  infra,  VIII.  a. 

But  if  he  fails  to  exercise  the  requisite 
degree  of  care,  he  is  liable  for  the  resulting 
loss.  Thus,  a  euardian  who,  without  proper 
investigation.  Tends  his  ward's  money  to  a 
corporation  which  proper  inquiry  would 
have  disclosed  to  be  hopelessly  insolvent, 
and  takes  as  security  a  note  secured  by  a 
lien  on  property  of  less  value  than  the 
amount  of  the  loan,  does  not  exercise  that 
degree  of  prudence  required  by  law,  and  is 
liable  to  the  ward  for  the  amount  of  the 
money  loaned.  Atkinson  v.  Witty,  19  Ky. 
L.  Rep.  513,  40  S.  W.  467,  2  Am.  Neg. 
Rep.  550. 

And  a  trustee  who  lends  trust  funds 
upon  a  note  payable  on  demand,  secured 
by  a  pledge  of  oil  stored  in  another  state, 
does  not  exercise  the  degree  of  care  and 
prudence  required  of  trustees,  and  is  per- 
sonally liable  if  a  loss  results.  Simes's 
Estate,  9  Pa.  Dist  R.  31. 

In  Re  Craven,  43  N.  J.  Eq.  416,  5  Atl. 
816,  a  trustee  of  an  estate,  who  lent  the 
trust  funds  to  a  person  entitled  to  a  con- 
tingent interest  in  them,  upon  the  security 
of  the  borrower's  note  and  a  pledge  of  his 
interest  in  the  fund,  and  also  a  pledge  of 
the  life  tenant's  interest,  when  the  borrower 
was  insolvent  and  continued  to  be  insol- 
vent, was  cnarged  with  the  amount  of  the 
loan  upon  removal  from  his  office  as  trus- 
tee, upDn  the  ground  that  he  was  bound  to 
collect  it  and  could  not  put  the  burden 
upon  his  successor  in  office,  and  the  suc- 
cessor was  not  bound  to  accept  such  a 
doubtful  security. 

A  trustee  who  lends  the  trust  funds  on 
the  borrower's  note  secured  by  a  policy  of 
insurance  on  his  life  for  only  the  amount 
of  the  loan  is  liable  for  the  full  amount  of 
the  loan,  where  the  borrower  fails  to  pay 
the  premium  and  the  trustee  surrenders 
the  policy  and  takes  a  paid-up  one  for  only 
a  small  part  of  the  original  loan,  the  policy 
in  such  case  belonging  to  the  trustee.  Sher- 
man V.  Lanier,  39  N.  J.  Eq.  249. 

Where,  under  a  marriage  settlement  in 
which  the  income  of  the  trust  estate  was  to 
be  paid  the  husband  for  life  or  until  bank- 
ruptcy, when  the  income  was  to  be  paid  to 
the  wife  for  life,  the  remainder  to  the  issue 
of  the  marriage,  the  wife  urges  the  trustees 
to  lend  the  fund  to  the  husband,  and  a 
loan  is  made  upon  his  personal  bond  and 
life  insurance  policy,  the  premium  on  which 
was  to  be  kept  up  out  of  the  trust  fund, 
and  the  husband  becomes  insolvent  and 
takes  advantage  of  the  insolvency  law, 
whereupon  the  wife's  contingent  remainder 
takes  effect,  the  trustees  are  bound  to  re- 
place the  loss.  Mara  v.  Manning,  2  Jones 
ib  L.  311,  8  Ir.  Eq.  Rep.  218. 
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A  loan  of  trust  funds  to  an  individual 
secured  bv  corporate  stock  as  -  collateral, 
without  tne  written  consent  of  the  cestui 
que  trust,  as  required  by  the  instrument 
creating  the  trust,  renders  the  trustee  liable 
for  a  loss.    Crocker  v.  Pierce,  61  Me.  58. 

Trustees  under  a  will  authorizing  them 
to  invest  the  trust  property  "in  such  man- 
ner as  they  shall  deem  best"  are  not  author- 
ized to  lend  to  the  life  tenant  a  part  of  the 
trust  estate  on  her  personal  obligation, 
secured  by  stocks  and  bonds  of  a  German 
corporation  owned  by  her  husband  and  mem- 
bers of  his  family,  or  to  invest  in  the  stock 
of  such  company,  as  the  property  would 
thereby  pass  beyond  the  jurisdiction  of  the 
court  and  in  a  measure  beyond  the  control 
of  the  trustees.  Pabst  v.  Goodrich,  133 
Wis.  43,  113  N.  W.  398,  14  Ann.  Cas.  824. 

e.  Personal  security. 

1,  Rule  of  absolute  liability, 

A  trustee  who  loans  trust  funds  upon 
the  unsecured  note  of  the  borrower  is  per- 
sonally liable  for  a  loss  resulting  from  the 
loan.  Richardson  v.  Boynton,  12  Allen, 
138,  90  Am.  Dec.  141;  Re  Blauvelt,  2  Con- 
noly,  458,  20  N.  Y.  Supp.  119,  approved  in 
60  Hun,  394,  15  N.  Y.  Supp.  536,  reversed 
on  other  grounds  in  131  N.  Y.  249,  30  N.  E. 
194;  Re  Krisfeldt,  49  Misc.  26,  97  N.  Y. 
Supp.  877.  See  Clark  v.  Garfield,  infra; 
Wilkes  V.  Steward,  G.  Cooper,  6,  14  Revised 
Rep.  211. 

An  executor  under  a  will  containing  no 
directions  as  to  the  manner  of  loaning  the 
money  belonging  to  the  estate  is  personally 
liable  for  a  loss  occasioned  by  the  purchase 
of  unsecured  notes.  Roach's  Estate,  50  Or. 
179,  92  Pac.  118. 

An  administrator  who  has  sold  property 
belonging  to  the  estate,  taking  the  note  of 
the  purchasers,  a  wealthy  mercantile  firm, 
for  the  amount  of  the  sale,  without  securi- 
ties, is  liable  for  a  loss  resulting  from  the 
failure  of  the  firm,  the  court  stating  that 
it  was  the  duty  of  the  administrator  U>  take 
two  sufficient  sureties  on  such  note.  Walls 
V.  Grigsby,  42  Ala.  473.  The  duty  to  take 
two  securities  as  Indicated  is  apparently  one 
imposed  by  the  provisions  of  an  express 
statute. 

Administrators  who  have  sold  a  lease- 
hold estate  of  the  intestate,  and  taken  an 
unsecured  note  of  the  purchaser  for  the  pur- 
chase price,  are  liable  for  the  loss  resulting 
from  the  subsequent  insolvency  of  the  pur- 
chaser. King  V.  King,  3  Johns.  Ch.  562. 
The  trustee  is  treated  in  this  case  sjb  having 
been  negligent,  but  the  negligence  seems  to 
have  been  in  the  form  of  security  taken, 
rather  than  in  failing  to  exercise  due  care 
in  taking  the  particular  security. 

A  loan  by  executors  to  a  religious  society 
on  its  unsecured  note  is  improper,  and  a 
resulting  loss  must  be  borne  by  the  execu- 
tors. Lacey  v.  Davis,  4  Redf.  402.  It  is 
not  clear  but  that  the  only  question  in  this 
case  is  as  to  the  liability  of  one  executor 
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for  the  default  of  the  coexecutor,  and  the 
decision  holding  him  liable  was  reversed  on 
rehearing  in  6  Redf.  301. 

A  guardian  will  be  held  personally  liable 
for  a  loss  resulting  from  his  failure  to  re- 
quire security  on  a  note  given  by  the  hirer 
of  property  of  the  ward,  where  the  debt  is 
thereby  placed  in  a  condition  of  insecurity. 
Neilson  v.  Cook,  40  Ala.  498. 

In  May  v.  Duke,  61  Ala.  53,  the  court 
makes  the  statement  that  it  is  questionable 
whether,  in  the  absence  of  statutes  author- 
izing it,  a  guardian  had  authority  to  loan 
the  money  of  his  ward  on  personi^  security 
merely.  See  subsequent  Alabama  cases 
lander  a  statute,  infra. 

An  executor  who  makes  a  loan  on  the 
unsecured  note  of  the  borrower  is  liable 
for  a  resulting  loss,  although  he  acts  in 
good  faith,  and  the  borrower  is  at  the  time 
the  owner  of  valuable  unencumbered  real 
estate,  and  is  considered  perfectly  respon- 
sible.    Lefever  v.  Hasbrouck,  2  Dem.  667. 

A  guardian  who  makes  a  personal  loan 
of  his  ward's  money,  without  requiring  any 
security  from  the  borrower  except  his  indi- 
vidual promise  to  pay,  is  liable  for  the  loss 
of  the  money  by  the  borrower's  insolvency, 
although  he  may  be  wealthy  at  the  time 
the  loan  is  made.  Clay  v.  Clay,  3  Met. 
(Ky.)    648, 

Testamentary  trustees  are  personally 
liable  for  the  loss  resulting  to  the  trust 
estate  from  the  failure  of  one  to  whom  they 
had  lent  trust  money  upon  a  personal  bond, 
although  the  borrower  was  a  man  who,  at 
the  time  of  the  loan,  was  a  trader  doing  a 
very  considerable  business,  and  was  es- 
teemed a  man  of  substance,  and  who  had, 
besides  his  trade,  an  income  annually  of  over 
half  the  amount  of  the  sum  loaned.  Terry 
v.  Terry,  Gilb.  Eq.  Rep.  10,  Prec.  in  Ch. 
273, 

The  court  was  of  the  opinion  in  Norris  v. 
Norris,  85  App.  Div.  113,  83  N.  Y.  Supp.  77, 
that  a  loan  made  by  a  guardian  on  the 
personal  credit  of  the  borrower,  without  any 
security  whatever,  should  not  be  allowed 
the  guardian  on  an  accounting,  but  held 
that  there  had  been  a  ratification  of  the 
loan  by  the  ward  after  arriving  at  age,  in 
this  case.  Apparently  there  was  a  loss  on 
this  loan,  but  this  is  not  made  clear  by  the 
opinion. 

Althouirh  an  administrator  may  be  ex- 
cused from  losses  when  he  leaves  an  un- 
divided stock  of  goods  in  the  possession  of 
the  surviving  partner  of  his  intestate  to  be 
sold,  as  that  is  only  suffering  a  business 
begun  by  the  intestate  to  be  carried  on 
according  to  his  intentions  to  a  beneficial 
conclusion;  yet  to  put  assets  which  are  un- 
der separate  control  and  have  no  connection 
with  any  previous  partnership,  into  the 
hands  of  the  surviving  partner  as  a  mer- 
chant in  trade,  without  any  security,  is  to 
expose  the  trust  fund  to  unreasonable 
jeopardy,  and  the  policy  of  the  law  will  not 
permit  a  trustee  to  deal  in  that  loose  way 
with  the  trust  fund.  It  becomes  a  distinct 
appropriation  of  his  own,  and  not,  as  in 
'44  L.R.A.(N.S.) 


the  other  case,  a  mere  acquiescence  in  the 
act  of  the  testator  and  a  continuance  of 
ancestral  confidence,  and  therefore  the  ad- 
ministrator is  to  be  charged  with  a  loss 
sustained  upon  such  an  investment.  Thomp- 
son V.  Brown,  4  Johns.  ,Ch.  619. 

As  to  liability  incurred  in  carrying  on 
business,  see  note  to  Swaine  v.  Hemphill, 
40  L.R.A.(N.S.)    201. 

Jamaica  executors  who  lent  the  trust 
funds  there  on  a  bond  which  -was  lost 
through  the  obligor  having  died  insolvent 
are  personally  liable  for  the  loss,  notwith- 
standing the  testator  constantly  employed 
his  money  in  this  way  in  his  lifetime,  and 
the  executors  largely  increased  the  estate 
by  thus  employing  it.  Adye  v.  Feuilteteau, 
1  Cox,  Ch.  Cas.  24. 

Trustees  under  a  marriage  settlement, 
who  are  authorized  to  lend  upon  real  or 
personal  security,  and  who,  by  the  provi- 
sions of  the  instrument  creating  the  trust, 
are  not  liable  except  for  wilful  neglect  or 
default,  are  liable  for  a  loss  resulting  from 
a  loan  to  the  husband  upon  his  bond.  Langa- 
ton  V.  Ollivant,  6.  Cooper,  33,  14  Revi^ 
Rep.  213. 

A  trustee  who  was  to  take  the  best  secur- 
ity, who  took  personal  security,  and  lodged 
the  money  in  the  hands  of  the  banker  with- 
out taking  bond,  while  for  his  own  money 
he  took  bond,  is  personally  liable  for  a  loss 
resulting  from  the  failure  of  the  banker, 
since  this  is  an  act  of  gross  n^ligence. 
Anonymous,  Lofft,  492.  It  is  no  excuse  to 
say  that  the  trustee  could  get  no  good  mort- 
gage security,  for  in  that  case  he  should 
have  placed  the  funds  upon  public  security. 

The  statement  of  facts  in  Allen  v.  Han- 
corn,  7  Bro.  P.  C.  375,  is  not  clear.  It 
seems  that  trust  money  had  been  allowed 
by  the  trustee  to  remain  out  upon  mere  per- 
sonal security,  but  with  the  consent  and 
approbation  of  the  life  tenants  A  decree 
holding  the  estate  of  the  deceased  trustee 
liable  for  the  loss  of  the  trust  fund  was  re- 
versed without  any  reason  being  given. 

Where  a  trustee  has  invested  trust  funds 
upon  a  promissory  note  without  any  secur- 
ity, and  has  repeatedly  recognized  his  lia- 
bility for  loss  resulting  therefrom,  his  exec- 
utors are  not  relieved  of  liability  therefor, 
by  the  fact  that  his  cotrustee  delayed  re- 
quiring him  to  indemnify  the  estate  against 
loss  until  alter  he  died.  Crane  v.  Howell, 
36  N.  J.  Eq.  374. 

A  testamentary  trustee  who  accepts  from 
the  executor  for  the  trust  estate  a  personal 
and  unsecured  promissory  note,  which  he 
neglects  to  collect,  as  a  result  of  which  it  is 
lost  by  the  maker's  insolvency,  is  responsible 
to  the  oe9tui  que  trust  for  the  sum  lost. 
Hunt  V.  Gontrum,  80  Md.  64,  30  Atl.  620. 

Loans  were  made  on  personal  security  in 
Walker  v.  Walker,  42  Ga.  135,  but  the  lia- 
bility in  that  case  was  based  upon  the  fact 
that  the  trust  instrument  did  not  require 
the  trustee  to  pay  interest,  and  therefore 
the  investment  was  without  authority,  and 
not  upon  the  character  of  the  investment. 

In  Campbell  v.  Miller,  38  Ga.  304,  95  Am. 
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Dec  389,  a  trustee  who  had  properly  re- 
ceived Confederate  currency,  and  invested 
the  same  in  a  note  of  a  person  who  was 
entirely  solvent,  was  held  not  liable  for  a 
loss  resulting  from  the  insolvency  of  the 
borrower  as  a  result  of  the.war. 

A  trustee  who  deposited  the  trust  fund 
with  a  comihission  merchant  as  a  special 
deposit,  and  who,  upon  a  controversy  sub- 
sequently arising,  agreed  with  the  com- 
mission merchant  and  one  who  was  ap- 
pointed his  successor  in  the  trust,  that  the 
successor  trustee  should  take  the  promissory 
note  of  the  commission  merchant  in  pay- 
ment of  the  trust  fund,  was  personally  lia- 
ble for  a  loss  arising  from  failure  to  collect 
the  note,  due  to  the  insolvency  of  the  maker. 
Re  Foster,  15  Hun,  387. 

An  arrangement  by  which  a  trustee  turns 
over  to  his  successor  in  the  trust  the-  un- 
secured bond  of  a  third  party  of  doubtful 
solvency,  in  payment  of  the  trust  fund,  is 
a  palpable  breach  of  trust,  rendering  both 
trustees  liable  for  the  amount  of  such  bond, 
where  it  proves  uncollectable.  Rowe  v  Bent- 
ley,  29  Gratt.  756. 

When  notes  taken  by  a  guardian,  and 
not  shown  to  be  other  than  good  for  the 
amount  thereof,  have  been  ordered  by  the 
court  assigned  to  the  cestui  que  trust  upon 
an  accounting  by  the  guardian,  the  guar- 
dian's responsibility  ceases,  and  he  is  not 
thereafter  liable,  even  if  the  security  of 
some  of  the  notes  has  been  impaired  by  the 
delay  arising  from  an  extensive  litigation. 
Smith  V.  Smith,  4  Johns.  Oh.  445. 

Where  trustees  allow  trust  money  re- 
ceived from  a  sale  of  trust  property  to  re- 
main, while  awaiting  investment,  in  the  cus- 
tody and  under  the  control  of  a  firm  of 
solicitors  who  have  represented  them  in  the 
proceedings  to  sell,  and  such  fund  is  mis- 
appropriated by  the  solicitors,  the  trustees 
are  personally  liable,  since  this  is  in  effect 
lending  the  money  to  the  solicitors  with 
merely  personal  security.  Griffiths  v.  Por- 
ter, 25  Beav.  236. 

See  Michigan  Home  Missionary  Soc  v. 
Coming,  164  Mich.  395,  129  N.  W.  686, 
infra,  VIII.,  where  trustees  who  had  ac- 
cepted from  themselves  as  executors  an 
unsecured  note  were  held  personally  liable. 

A  trustee  under  a  nuirriage  settlement, 
who  has  turned  the  trust  fund  over  to  the 
husband,  who  is  a  mere  tenant  for  life,  upon 
the  consent  of  the  wife,  who  is  also  a  tenant 
for  life,  is  guilty  of  a  breach  of  trust,  and 
liable  to  replace  the  fund  thus  lost.  Cress- 
well  V.  Dewell,  4  Giff.  460,  10  L.  T.  N.  8. 
22,  10  Jur.  N.  S.  354,  12  Week.  Rep.  123, 
3  New  Reports,  148. 

Trustees  under  a  marriage  settlement, 
authorised  to  lend  the  trust  money  to  the 
husband  upon  the  written  consent  of  the 
wife  and  upon  the  security  of  the  husband's 
bond,  who,  with  the  consent  of  the  wife, 
advance  the  trust  money  to  the  husband,  but 
without  taking  any  bond  from  him,  are 
personally  liable  for  the  loss  resulting  to 
the  trust  estate  by  reason  of  the  subse- 
quent bankruptcy  of  the  husband.  Cocker 
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V.  Quayle,  1  Russ.  &  M.  535.  It  was  dis- 
puted in  this  case  as  to  whether  the  consent 
of  the  wife  had  been  given  in  writing,  but 
the  court  held  this  immaterial  in  view  of 
the-  fact  that  the  loan  had  been  made  with- 
out taking  the  husband's  bond. 

Where  a  marriage  settlement  is  made 
upon  trust  for  the  wife  during  her  life,  for 
her  separate  use,  with  remainder  as  the 
wife  should  appoint  by  any  writing  under 
her  hand  attested  by  two  witnesses,  and  for 
default  of  appointment,  theui  after  the 
death  of  the  wife,  to  the  children  of  the 
marriage ;  and  the  trustees,  upon  applica- 
tion of  the  husband  and  wife,  made  by  let- 
ter signed  by  both  of  them  but  not  attested, 
loaned  the  trust  fund  to  the  husband,  and 
the  wife  died  without  having  made  any 
other  appointment  of  the  fund, — ^such  trus- 
tees are  liable  to  replace  the  trust  fund  for 
the  children.  Hoj^ins  v.  Myall,  2  Russ.  & 
M.  86. 

A  trustee  of  a  married  woman,  who  lends 
to  her  husband,  without  security,  money 
held  by  him  for  her  sole  and  separate  use, 
without  liability  for  the  debts,  contracts, 
and  liabilities  of  her  husband,  but  takes 
a  mortgage  of  slaves  to  indemnify  himself 
as  trustee  against  loss,  is  not  entitled  to  an 
allowance  for  the  value  of  some  of  such 
slaves,  who  were  freed  by  the  act  of  eman- 
cipation, nor  for  Confederate  money  held  by 
him  as  the  proceeds  of  the  sale  of  others  of 
such  slaves,  which  became  valueless  in  his 
hands  at  the  end  of  the  Civil  War.  Dunn 
V.  Dunn,  1  S.  0.  350.  This,  strictly,  was 
not  an  inveaftment,  but  a  turning  over  of 
the  property  to  the  husband. 

So,  where  executors  under  a  will  providing 
for  payment  of  interest  on  a  designated  fund 
for  the  life  of  designated  persons  turn  over 
to  one  of  their  number  a  sufficient  amount 
of  cash  to  make  a  previously  existing  in- 
debtedness to  the  estate  equal  the  amount 
of  such  fund,  without  taking  any  security 
therefor,  knowing  that  he  intends  to  use 
the  money  paid  him  in  his  privai;e  business, 
it  is  equivalent  to  accepting  his  personal 
responsibility  as  an  investment  for  the 
trust  fund,  and  all  of  the  executors  will  be 
chargeable  for  any  loss  occasioned  therebv. 
Dufford  V.  Smith,  46  N.  J.  Eq.  216,  18  Atl. 
1052. 

And  executors  who,  instead  of  collecting 
a  trust  fund  and  investing  it  on  bond  and 
mortgage,  as  required  by  the  will,  allow 
it  to  remain  in  the  shape  of  a  personal  in- 
debtedness by  one  of  their  number,  are  . 
liable  for  any  loss  that  may  result.  Brew- 
ster V.  Demarest,  48  N.  J.  Eq.  559,  23  Atl. 
271. 

Where  a  testator  empowers  three  execu- 
tors to  lend  money  on  personal  security, 
and  two  of  these  executors  lend  the  trust 
fund  to  the  third  executor,  there  is  a  breach 
of  trust  for  which  the  executors  are  per- 
sonally liable.    —  v.  Walker,  5  Russ.  Ch.  7. 

Where  testamentary  trustees  sold  out 
considerable  sums  of  stock  belonging  to  the 
trust  estate,  and  lent  the  proceeds  to  a 
partnership  of  which   one  of   the  trustees 
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was  a  member,  upon  the  undertaking  of 
the  partnership  to  replace  the  same,  the 
trustees  are  personally  liable  for  a  loss  re- 
sulting from  the  insolvency  of  such  part- 
nership.   French  v.  Hobson,  9  Yes.  Jr.  103. 

In  some  instances  the  trustee  has  been 
held  liable  for  a  loss  resulting  from  a  loan 
on  mere  personal  security,  on  the  ground 
that  he  had  been  negligent  in  taking  the 
loan,  the  court  not  deciding  whether  or 
not  the  form  of  security  is  proper.  Thus, 
a  guardian  who  invested  the  money  of  his 
ward  in  a  promissory  note  of  a  manufac- 
turing firm  in  active  business,  without  col- 
lateral security  or  indorsement  or  guaranty 
of  any  kind,  was  held  not  to  be  reasonably 
careful  and  prudent,  and  therefore  responsi- 
ble for  the  loss.  Clark  v.  Garfield,  8  Allen, 
427.  The  court  in  this  case  disclaims  any 
intention  of  deciding  that  an  unsecured 
promissory  note  of  an  individuaJ  is,  in 
and  of  itself,  not  sufficient  for  an  invest- 
ment of  trust  money,  or  of  even  deciding 
that  in  no  possible  case  can  the  promissory 
note  of  a  single  person  be  accepted  by  a 
trustee  for  the  loan  of  trust  funds,  but  says 
that  under  the  circumstances  disclosed  in 
this  case,  and  where  nothing  had  been 
proved  to  show  that  adequate  security  was 
unobtainable,  for  a  trustee  to  put  the  trust 
property  at  the  hazard  of  the  solvency  of 
a  person  or  firm  in  active  business  could 
not  be  considered  in  exercise  of  due  caution 
or  sound  discretion,  and  hence  the  trustee 
was  personally  liable  to  make  good  the  re- 
sulting loss. 

It  does  not  clearly  appear  in  Richardson 
v.  Boynton,  12  Allen,  138,  90  Am.  Dec  141, 
that  there  had  been  a  loss,  but  in  that  case 
a  loan  by  a  guardian  of  part  of  his  ward's 
money  on  a  personal  note,  without  any 
security,  was  held  to  be  an  improvident 
disposition  of  the  money,  rendering  the 
guardian  and  his  surety  liable  therefor. 

Where  trustees,  neglecting  to  avail  them- 
selves of  the  privilege  granted  by  law  of 
putting  out  money  under  the  sanction  of 
the  officers  of  court,  make  a  large  loan  to 
one  about  to  engage  in  mercantile  pursuits, 
who  is  not  a  man  of  substantial  property, 
without  taking  security  of  any  kind,  they 
are  guilty  of  such  a  degree  of  carelessness 
and  negligence  as  renders  them  liable  for 
resulting  loss.  Gray  v.  Fox,  1  N.  J.  Eq. 
259,  22  Am.  Dec.  508. 

The  court  was  of  opinion,  in  Jenkinson  v. 
New  York  Finance  Co.  79  N.  J.  Eq.  247,  82 
Atl.  36,  that  a  loan  to  a  contingent  legatee 
upon  his  personal  note  is  a  breach  of  trust 
and  at  personal  risk  of  the  executor,  who 
in  this  case  is  stated  to  have  protected 
himself  by  securing  the  consent  of  the* other 
legatee. 

The  court  in  M'Call  v.  Peachy,  3  Munf. 
288,  states  that  an  administrator  is  not 
liable  in  case  of  insolvency  of  the  borrower, 
unless  a  change  of  investment  was  made 
injudiciously  or  from  fraudulent  motives, 
and  that  as  to  money  loaned  without  secu- 
rity the  administrator  would  be  chargeable 
with  the  value  thereof  at  the  times  respec- 
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tively  at  which  it  was  loaned,  provided 
that,  in  all  cases  of  loans  without  security, 
if  the  borrowers  were  sufficiently  adequate 
and  responsible  at  the  time  for  the  sum  so 
loaned,  the  rule  should  not  apply.  The  will 
in  this  case  authorized  the  executor  to  put 
out  certain  moneys  at  interest. 

On  the  contrary,  tibe  court  in  Southall  v. 
Taylor,  14  Qratt.  269,  refrained  from  de- 
ciding as  to  the  liability  of  an  executor 
simply  for  an  investment  of  trust  funds  on 
personal  security,  but  is  of  the  opinion 
that  an  executor  will  not  be  held  liable  for 
a  loss  simply  because  he  invests  the  trust 
funds  on  personal  security  or  continues 
such  an  investment  already  made,  pro- 
viding the  borrowers  are  solvent  and 
there  are  one  or  more  sureties  of  un- 
doubted ability,  but  that  the  executor 
has  no  right  to  make  or  continue  a 
loan  on  the  bond  or  note  of  a  borrower 
alone,  however  ample  his  estate,  or  free 
from  suspicion  his  solvency  may  be, 
without  being  liable  for  a  loss.  One  of  the 
investments  in  this  case  was  made  by  the 
testator  and  retained  by  the  executor,  and 
the  other  was  made  by  the  executor.  They 
are  both  treated  alike.  One  was  signed  by 
a  firm,  and  the  other  by  a  member  of  the 
firm,  with  the  other  member  as  surety,  but 
the  court  holds  this  is  not  such  a  surety  as 
is  authorized.  The  executor  was  held  liable 
for  lack  of  care. 

A  trustee  of  a  married  woman,  holding 
money  for  her  sole  and  separate  use  for 
life,  without  liability  for  any  debts  of  her 
husband,  with  remainder  to  her  issue,  com- 
mits a  breach  of  trust  rendering  him  liable 
to  her  by  lending  the  money  to  her  husband 
without  security,  although  she  consents  to 
such  loan  and  he  takes  from  the  husband  a 
mortgage  to  indemnify  him  against  loss  as 
trustee.  Dunn  v.  Dunn,  1  S.  C.  350.  This 
was  in  fact  not  an  investment,  but  a  turn- 
ing over  of  the  trust  property  to  the  hus- 
band, who  assumed  the  responsibility  of 
trustee. 

The  Pennsylvania  court  takes  the  view 
that  an  original  loan  on  the  sole  security 
of  the  borrower  renders  the  trustee  liable 
for  a  loss.  D  letter ich  v.  Heft,  5  Pa.  87 
(in  this  case  however,  the  court  speaks  of 
the  borrower  as  one  in  equivocal  circum- 
stances) ;  Wilson's  Appeal,  115  Pa.  95,  9 
Atl.  473. 

But  where  the  investment  is  not  an  origi- 
nal one,  the  trustee  is  not  liable  for  a  loan 
on  mere  personal  security. 

Thus,  in  M'Nair's  Appeal,  4  Rawle,  148, 
under  a  will  directing  tne  executors  to  in- 
vest "on  land  security,  or  otherwise  render 
it  safe  and  productive,  and  pay  the  proceeds 
thereof  from  time  to  time  as  they  (the  exec- 
utors) in  their  wisdom  should  "judge  most 
for  her  (a  legatee)  benefit,"  the  court  states 
that,  as  long  as  the  executors  manage  this 
part  of  the  estate  in  accordance  with  the 
ideas  and  notions  which  the  testator  him- 
self entertained  of  it,  and  have  done  nothing 
but  what  there  is  reason  to  believe  he  would 
have  approved  could  he  have  been  consulted. 
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it  would  seem  to  be  unreasonable  to  make 
them  responsible  for  losses  attending  it. 
Accordingly,  where  the  executors  retained 
«  bond  the  testator  himself  had  retained, 
refusing  the  principal  on  one  occasion,  they 
were  held  not  liable  for  a  loss  resulting 
from  the  insolvency  of  one  of  the  obligors 
and  the  death  of  the  other,  which  relieved 
his  estate  from  liability,  the  bond  being 
joints 

A  ffuardian  who  chose  to  receive  from 
the  administrators  on  his  ward's  account  a 
new  note  of  a  former  debtor  in  lieu  of  the 
old  note  payable  to  himself,  instead  of  the 
money,  which  the  administrators  told  him 
they  would  collect,  and  which  there  was 
reason  to  believe  they  might  have  succeeded 
in  doing,  is  not  personally  liable  for  loss, 
since  the  money  never  came  into  his  hands. 
Stem's  Appeal,  5  Wbart.  472,  34  Am.  Dec. 
569. 

A  guardian  will  not  be  held  liable  for  a 
loss  resulting  from  the  subsequent  insol- 
vency of  the  administrator,  from  whom  the 
guardian  accepted  an  unsecured  bond  as  part 
of  the  funds  of  the  ward,  where  he  was 
at  the  time  in  good  circumstances,  was 
considered  safe  by  the  neighbors  and  family 
of  the  ward,  and  was  rendered  inaolvent 
by  a  large  loss  in  real  property  which  he 
had  bought  when  values  were  much  higher, 
although  he  had  permitted  interest  to  re- 
main in  default  on  such  bond  for  nearly 
three  years  before  his  insolvency,  the  ward 
having  no  need  of  such  interest.  Konig- 
macher  v.  Kimmel,  1  Penr.  &  W.  207,  21 
Am.  Dec.  374. 

In  Gardner's  Estate,  199  Pa.  524,  49  Atl. 
346,  where  a  note  taken  by  testator  was 
renewed  on  mere  personal  security,  the  exec- 
utors were  held  liable  for  the  loss.  See  also 
subdivision,  VIII.,  infra,  as  to  retaining  in- 
vestments. 

So  a  personal  loan,  although  secured  by 
fndorsers  or  surety,  is  improper,  rendering 
the  trustee  liable  for  a  loss. 

Thus,  a  guardian  who  lends  money  of  the 
ward  on  indorsed  promissory  notes  is  liable 
not  only  for  a  loss  which  occurs,  but  also 
for  expenses  attending  a  litigation  in  efforts 
to  collect  the  same.  Torry  v.  BVazer,  2 
Redf.  486. 

A  trustee  making  a  loan  to  a  manufac- 
turing company  on  its  note  and  the  personal 
security  of  two  indorsers  will  be  liable  for 
a  resulting  loss,  although  he  acted  in  good 
faith,  and  the  company  was  in  good  finan- 
cial standing,  and  the  indorsers  were  re- 
puted to  be  men  of  ample  means  at  the 
time  of  the  loan.  Simmons  v.  Oliver,  74 
Wis.  633,  43  N.  W.  661. 

The  court  in  Sinunons  v.  Oliver,  supra, 
states  that  the  S^Iish  rule  as  to  invest- 
ments has  been  adopted  in  Wisconsin,  and 
that  a  trustee  will  not  be  protected  against 
loss  in  investing  trust  funds  unless  he  in- 
vests in  government  or  real  estate  securities, 
or  in  other  securities  approved  bv  the  court 
to  which  he  is  accountable.  This  rule  was 
subsequently  modified  by  statute  (chap.  317, 
44  L.ILA.(N.S.) 


p.  510,  laws  1903).  Re  Allis,  123  Wis.  223, 
101  N.  W.  365;  Pabst  v.  Goodrich,  133  Wis. 
43,  113  N.  W.  398,  14  Ann.  Cas.  824. 

Elxecutors  who  loan  trust  funds  on  the 
private  security  of  a  bond  in  which  a 
surety  joins  are  personally  liable  for  a  loss 
resulting  from  the  insolvency  of  the  obli- 
gors, although  such  obligors  were  in  very 
ample  circumstances  at  the  time  of  the 
loan.    Holmes  v.  Dring,  2  Cox,  Ch.  Cas.  1. 

A  guardian  who  has  lent  the  funds  of  his 
ward  to  one  reputed  to  be  wealthy,  on  a  note 
signed  by  the  borrower  and  two  sureties, 
neither  of  whom  is  shown  to  have  had  any 
property  or  to  have  been  reputed  as  the 
owners  of  any,  and  who  upon  execution  were 
found  to  have  none,  is  personally  liable  for 
a  loss  resulting,  since  the  investment  is 
really  upon  the  security  of  the  borrower 
alone.    Harding  v.  Lamed,  4  Allen,  426. 

A  guardian  who  has  lent  $400  of  his 
ward's  funds  on  a  long-time  note  of  the 
borrower  with  a  surety  who  was  a  stranger 
to  the  guardian,  and  who  upon  inquiry  was 
represented  to  be  worth  $400  or  $500,  a 
representation  that  the  guardian  had  reason- 
able cause  to  believe  t[>  be  true,  has  not 
exercised  a  proper  degree  of  care,  and  is 
personally  liable  for  a  loss  resulting.    Ibid. 

See  Lovell  v.  Minot,  20  Pick.  116,  32 
Am.  Dec.  206,  infra,  IX.,  c 

An  administratrix  who,  under  an  order 
of  court  authorizing  a  sale  of  certain  real 
estate,  sold  the  real  estate  mentioned  in  the 
order  on  the  terms  of  one  third  cash  and 
the  balance  payable  in  two  equal  annual 
instalments,  with  interest,  and  secured  by 
promissory  notes  of  the  several  purchasers, 
each  having  two  responsible  indorsers,  both 
makers  and  indorsers  being  in  good  credit 
and  reputed  to  be  responsible,  is  personally 
liable  for  a  loss  resulting  to  the  estate  from 
the  insolvency  of  the  makers,  notwithstand- 
ing the  administratrix  used  due  diligence 
in  attempting  to  collect  the  note  after  ma- 
turity, and  the  land,  by  reason  of  the  terms 
of  credit  given,  sold  for  a  third  more  than 
it  would  have  brought  had  it  sold  for  cash 
down,  and  this  amount  exceeded  the  amount 
lost  through  the  insolvency  of  the  parties 
to  the  note.  Re  Palmer,  1  Dougl.  (Mich.) 
422.  It  was  urged  in  argument  that  the 
administratrix  could  not  have  sold  for  the 
same  price  and  retained  a  lien  oft  the  prop- 
erty, but  the  court  does  not  regard  this 
fact  as  proven. 

It  is  stated  in  Clark  v.  Anderson,  13 
Bush,  111,  that  trust  funds  may  be  lent 
on  personal  security  when  it  is  ample  and 
sufficient. 

So  in  Gochenauer  t.  Froelich,  8  Watts, 
19,  it  was  held  that  trustees  who  exercise 
due  care  in  lending  trust  funds  to  a  bene- 
ficiary upon  her  note  secured  by  surety  are 
not  liable  to  replace  the  fund,  where  the 
will  gives  them  a  discretion. 

A  guardian  who  accepts  from  his  predeces- 
sor in  the  trust  a  note  of  the  borrower,  with 
surety,  made  payable  to  such  predecessor 
individually,  is  personally  liable  for  a  loss 
resulting  from  the  insolvency  of  the  maker. 


026 


INDIANA  SUPREME  COURT. 


Juki, 


State  ex  rel.  Mcintosh  v.  Greensdale,  106 
Ind.  364,  55  Am.  Rep.  753,  6  N.  E.  926. 

Under  Taxious  proviBions  of  the  instrument 
creating  the  trust. 

An  executor  is  not  justified  in  taking  an 
unsecured  note  as  an  investment  for  trust 
funds,  by  a  provision  in  the  will  that  he 
shall  invest  the  funds  in  such  "suitable 
manner"  as  may  be  for  the  best  interests 
of  the  estate,  to  be  "determined"  by  the 
executor.    Re  Cant,  5  Dem.  269. 

Under  a  trust  instrument  authorizing  the 
trustee  to  place  the  funds  out  at  interest 
on  the  best  security  that  can  be  got  for  the 
same,  a  trustee  who  loans  the  funds  on 
an  unsecured  promissory  note  without  in- 
terest is  liable  for  losses  resulting  to  the 
trust  estate  from  the  bankruptcy  of  the 
maker  of  the  note,  although  the  borrower 
of  the  fund  is,  at  the  time  the  loan  is  made, 
in  good  circumstances  to  all  appearances, 
and  the  life  tenant  and  her  husband  are 
glad  to  have  the  funds  in  his  hands,  and, 
further,  the  trustee  has  endeavored  to  in- 
vest the  funds  in  a  purchajse  of  land,  but 
the  husband  has  disapproved  of  such  pur- 
chase.    Ryder  v.  Bickerton,  3  Swanst.  80. 

A  power  which,  under  the  law  of  Scotland, 
includes  lending  on  personal  credit,  does 
not  relieve  the  trustees  of  the  exercise  of 
due  care  in  accepting  such  security;  and 
if  they  accept  manifestly  hazardous  secur- 
ity, they  will  be  held  personally  liable 
should  a  loss  occur.  Knox  v.  Mackinnon, 
L.  R.  13  App.  Cas.  753.  Lord  Watson  was 
of  the  opinion  in  this  case,  that,  in  order 
to  justify  their  action  in  accepting  personal 
security  under  such  power,  they  must  show 
that  no  safer  investment  was  open  to  them. 

A  loan  of  trust  funds  to  an  individual 
upon  his  personal  security  constitutes  a 
breach  of  the  trust  which  renders  the  trus- 
tees liable  in  case  of  loss,  notwithstanding 
they  have  been  given,  by  the  instrument 
that  created  the  trust,  a  discretion  to  invest 
and  vary  the  trust  fund  and  securities  in 
any  way  that  seems  to  them  expedient,  upon 
any  security  whatsoever.  Lewis  v.  Nobbs, 
L.  R.  8  Ch.  Div.  591,  47  L.  J.  Ch.  N.  S.  662. 

In  Watts  V.  Girdlestone,  6  Beav.  188,  12 
L.  J.  Ch.  N.  S.  363,  7  Jur.  601,  where  the 
trustees  under  a  marriage  settlement  were 
directed  to  invest  the  trust  money  on  gov- 
ernment or  real  securities,  and,  instead 
thereof,  lent  the  money  on  mere  personal 
security,  the  court  held  they  were  guilty 
of  a  breach  of  trust,  and  states  that  they 
were  answerable  to  the  cestui  que  trust  in 
the  manner  most  beneficial  to  them. 

The  case  of  Marsh  v.  Hunter,  6  Madd. 
Ch.  296,  is  very  meagerly  reported.  It  is 
stated  that  the  vice  chancellor  ruled  that 
if  trustees  may  invest  in  stock  or  in  real 
security,  and  they  lend  on  personal  security, 
and  thereby  the  money  is  lost,  they  shall  be 
answerable,  not  for  the  amount  of  stock 
which  might  have  been  purchased,  but  for 
the  principal  money  lost.  Nothing  is  said 
as  to  interest. 
44  L.R.A.(N.S.) 


The  court  was  of  the  opinion,  in  Bohde 
V.  Bruner,  2  Redf.  333,  that  a  loan  made  by 
executors  under  a  will  requiring  investment 
upon  bond  or  mortgage  or  public  stock  of 
the  government  of  the  United  States  or  the 
state  of  New  York,  upon  mere  personal 
security,  renders  them  personally  liable  not 
only  for  the  sum  itself,  but  for  the  lawful 
interest  thereon. 

Under  a  will  directing  the  investment  of 
money  of  the  estate  in  "some  safe  public 
securities,  in  the  stocks  of  the  city  of 
Charleston  or  of  the  state  of  South  Caro- 
lina," an  executor  is  personally  liable  for 
an  investment  in  personal  bonds.  Womack 
V.  Austin,  1  S.  C.  421. 

Order  of  court. 

Where  the  trustee  has  failed  to  comply 
with  an  order  of  court,  in  making  a  loan 
upon  personal  security,  he  is  liable  for  a 
loss. 

Thus,  commissioners  who,  in  direct  vio- 
lation of  a  positive  order  of  the  court  to 
invest  the  proceeds  of  the  sale  of  a  negro 
boy  in  the  purchase  of  a  negro  woman, 
lent  the  proceeds  of  such  sale  to  a  solvent 
borrower  without  taking  any  security,  short- 
ly before  the  commencement  of  the  Civil 
War,  are  liable  for  a  loss  resulting  from 
the  subsequent  insolvency  of  the  borrower, 
although  they  acted  in  good  faith,  and'  be- 
lieved that  such  investment  would  be  for 
the  best  interests  of  the  parties.  Wynne  v. 
Warren,  2  Heisk.  118. 

A  trustee  for  infants,  who,  in  violation 
of  the  order  appointing  him,  which  re- 
quired him  to  loan  out  the  trust  funds  on 
good  security,  loaned  such  fund  to  the  bor- 
rower, without  taking  security,  is  liable  for 
a  loss  resulting  from  his  subsequent  in- 
solvency, althouofh  he  was  entirely  solvent 
at  the  time  of  the  loan.  Fulton  v.  David- 
son, 3  Heisk.  614. 

A  commissioner  of  equity  who  is  direct- 
ed by  the  court  to  invest  funds  of  the  court 
in  his  hands  amounting  to  about  $1,600,  at 
interest,  or  good  personal  security,  does 
not  comply  with  such  order  by  making  the 
loan  on  bond  and  personal  security  to  a 
person  owing  him  over  $1,000,  and  turning 
over  to  the  borrower  the  difference  between 
the  trust  fund  and  the  amount  due  him  per- 
sonally; and  on  the  subsequent  insolvency 
of  the  borrower  and  his  surety,  such  com- 
missioner is  liable  for  the  entire  amount 
invested.  Mulligan  v.  Wallace,  3  Rich.  £q. 
111. 

Or  if  a  trustee  has  failed  to  obtain  an 
order  of  court,  he  is  liable  for  loss. 

Thus,  an  unsecured  loan  by  a  guardian, 
without  an  order  or  authority  of  the  court 
authorizing  such  loan,  in  violation  of  stat- 
ute, renders  the  guardian  liable  for  a  loss. 
American  Bonding  Co.  v.  People,  46  Colo. 
394,  104  Pac.  81. 

See  also  Parker  v.  Wilson,  98  Ark.  553, 
136  S.  W.  981,  where  a  guardian  who  had 
made  a  loan  to  one  on  his  personal  note, 
without  an  order  of  court,  was  held  liable, 
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but  on  the  ground  that  no  order  of  court 
had  been  ob&ined. 

The  liability  in  Brown  ▼.  Wright,  39  Qa. 
96,  on  a  loan  on  the  note  of  the  borrowers 
secured  by  a  surety  is  based  on  the  fact  that 
no  order  of  court  was  obtained  for  the  loan, 
and  not  on  the  character  of  the  security 
taken. 

The  fact  that  after  making  the  loan  the 
trustees  obtained  an  order  of  court  approv- 
ing a  mortgage  by  one  of  the  trustees  to 
his  cotrustee  to  secure  the  payment  of  the 
loan  will  not  protect  them  in  case  of  loss. 
Gray  t.  Fox,  1  N.  J.  £q.  259,  22  Am.  Dec. 
608. 

Under  a  statute  requiring  the  investment 
by  guardians  of  trust  funds  to  be  upon 
mor^g^age  security,  to  be  approved  by  the 
court,  a  guardian  who  invests  the  funds 
upon  a  mere  personal  security,  and  without 
the  approval  of  the  court,  is  liable  for  the 
loss  resulting  to  the  trust  estate.  Gilbert 
V.  Guptill,  34  HL  112. 

See  subdivision  V.,  infra,  as  to  order  of 
court  generally. 

2,  Bute  that  liahUUy  is  dependent  upon 

care. 

Other  courts  take  the  view  that  a  loan 
on  personal  security  is  not  absolutely  pro- 
hibited, but  that  under  proper  circum- 
stances it  does  not  render  the  trustee  liable 
for  a  loss. 

Thus,  in  Barney  v.  Parsons,  54  Vt.  623, 
41  Am.  Rep.  858,  a  loss  resulting  from  a 
loan  upon  personal  security  without  a  sure- 
ty wae  held  to  impose  no  liability  upon  a 
guardian,  where  he  had  made  the  invest- 
ment honestly  and  with  due  care  and  fidel- 
ity, although  he  had  included  the  amount 
of  funds  belonging  to  his  ward  with  funds 
of  his  own,  and  taken  the  note  therefor  in 
his  own  name.  In  the  court's  opinion,  it  is 
.stated  that  if  "the  arbitrary  rule  was  made 
to  control,  that  in  no  case  could  the  trustee 
loan  on  personal  securities,  funds  would  be 
locked  up  that  might  safely  be  made  to 
produce  income"  to  the  oestvA  que  trust. 

An  executor  authorized  by  will  to  invest 
the  trust  funds  in  "bank  stock  or  other- 
wise," who  made  a  loan  on  a  note,  with  the 
requirement  that  there  should  be  a  surety, 
but  gave  the  money  to  the  maker  before  the 
surety  was  given,  is  not  liable  for  a  loss 
resulting  from  his  subsequent  insolvency, 
although  during  the  excitement  and  con- 
fusion of  the  Civil  War  the  arrangement 
was  never  completed  by  obtaining  the  sure- 
ty, where  he  acted  in  good  faith  and  with- 
out negligence,  and  the  surety  who  would 
have  been  obtained  also  become  insolvent. 
Pope  V.  Mathews,  18  S.  C.  444.  See,  as  to 
other  notes  involved  in  the  case,  tmder  sub- 
division, VIII.,  d. 

An  executor  is  justified  in  taking  per- 
sonal security  for  trust  funds  lent  by  him, 
in  the  absence  of  any  rule  in  regard  there- 
to,—especially  where  other  securities  are 
rarely  attainable;  and  where  he  does  so,  he 
is  not  liable  for  a  loss.  Glover  v.  Glover, 
Mldull.  Eq.  153. 
44  L.R.A.(N.8.) 


But  in  the  absence  of  efvidenoe  on  the 
question  of  the  adequacy  of  a  security,  or 
upon  the  prudence  of  making  an  investment 
upon  the  sole  credit  of  the  borrower,  the 
presumption  is  that  it  was  not  made  in  the 
exercise  of  the  requisite  degree  of  care,  and 
the  guardian  will  not  be  allowed  a  credit 
for  such  a  loan  upon  his  final  accounting. 
Re  Averill,  —  CaL  — ,  66  Pac.  14. 

It  is  stated  in  Knowlton  v.  Bradley,  17 
N.  H.  458,  43  Am.'  Dec.  609,  that  in  general 
a  trustee  should  obtain  security  for  loans 
for  any  except  small  sums,  by  mortgage  or 
deposit  in  a  savings  bank,  or  by  surety  upon 
a  note;  and  if  the  trustee  neglects  to  invest, 
or  to  take  seeuritv  in  some  mode,  a  good 
reason  should  be  shown  for' his  omission  to 
do  so;  but  the  rule  that  the  trustee  cannot 
in  any  case  invest  funds  in  his  hands  upon 
personal  security  has  not  been  adopted  in 
the  state  of  New  Hampshire.  The  trustee 
in  this  case  was  held  liable  for  taking  a 
personal  note  in  his  own  name. 

In  Probate  Judge  v.  Mathes,  60  N.  H. 
433,  an  executor  who  loaned  trust  funds  on 
the  unsecured  note  of  a  borrower  was  held 
liable  for  a  resulting  loss,  although  such 
borrower  was  regarded  as  solvent  when  the 
loan  was  made,  but  there  were  no  peculiar 
facts  taking  the  case  out  of  the  general  rule 
that  a  loan  of  trust  funds  to  one  person 
without  security  is  negligence. 

The  rule  is  laid  down  in  Nance  v.  Nance, 
1  S.  C.  209,  that  a  trustee  will  be  held  li- 
able for  losses  of  trust  funds  through  loans 
to  private  persons  without  taking  as  col- 
lateral for  such  loans  mortgages  of  unen- 
cumbered real  estate  of  a  value  sufficient 
to  guarantee  the  debt  against  all  contin- 
gencies liable  to  occur  or  capable  of  being 
foreseen,  if  such  securities  are  obtainable 
in  the  exercise  of  reasonable  diligence;  but 
if  thev  are  unobtainable,  personal  securities 
may  be  taken,  in  which  case  the  trustee 
must  show  the  necessity  and  propriety 
of  such  investment.  This  case  was  disap- 
proved by  the  majority  of  the  court  in  Pope 
V.  Mathews,  supra,  in  which  case  the  state- 
ment is  made  that  there  is  no  rule  in  South 
Carolina  prescribing  the  class  of  securities 
in  which  trust  funds  may  be  invested,  or  the 
preference  of  one  class  over  another,  but 
that  the  trustee  is  merely  required  to  in- 
vest the  funds  on  good  and  sufficient  secur- 
ity. 

See  Singleton  v.  Lowndes,  9  S.  C.  465, 
supra,  where  it  is  stated  by  the  court  that 
a  loan  on  mere  personal  security,  in  the  ab- 
sence of  an  explanation  by  the  trustee,  is  a 
breach  of  trust. 

A  trustee  who  lent  trust  funds  to  his 
brother,  without  any  surety  to  the  note,  or 
other  security,  and  who  made  no  effort  to 
secure  the  same  after  the  maker's  death, 
two  years  before  the  commencement  of  the 
Civil  War,  is  liable  for  the  resulting  loss. 
Nobles  V.  Hogg,  36  S.  C.  322,  15  S.  E.  359. 

A  guardian  who  lent  the  ward's  money  on 
the  promise  of  the  borrower  that  she  would 
in  the  future  give  her  note  and  mortgage 
on  some  land  which  she  contemplated  buy- 
ing, and  which  she  did  buy,  is  liable  for  the 
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amount  thereof,  on  the  borrower's  refusal 
subsequently  to  give  the  note  and  mortgage. 
Re  Post,  57  Cal.  273,  affirming  Myrick, 
Prob.  Ct.  Rep.  (Gal.)  230.  It  does  not  ap- 
pear in  this  case  whether  or  not  there  had. 
been  any  loss  of  the  trust  funds. 

See  Clark  y.  Anderson,  13  Bush,  111. 

8.  Tinder  atatutes. 

By  a  statute  in  Alabama  a  guardian  may 
loan  on  "|^ood  personal  security."  This  is 
not  complied  with  by  a  loan  on  the  mere 
personal  note  of  the  borrower. 

Thus,  in  Lee  v.  Lee,  55  Ala.  590,  a  guar- 
dian who  loaned  trust  funds  to  a  corpora- 
tion without  tctking  any  security  was  held 
personally  liable,  and  in  the  course  of  the 
opinion  the  court  says:  When  on  the  credit 
of  the  borrower  alone,  whether  an  individual 
or  a  partnership  or  a  corporation,  he  haz- 
arded the  money  of  the  ward,  he  departed 
from  the  line  of  his  authority  and  duty, 
and  became  an  insurer  against  loss  to  the 
ward. 

A  guardian  who  loans  the  money  of  his 
ward  without  any  other  security  than  the 
personal  obligation  of  the  borrower  incurs 
a  personal  liability  to  the  ward  for  the 
money  loaned,  though  the  borrower  is  of 
undoubted  credit  and  solvency.  May  v. 
Duke,  61  Ala.  53. 

But  a  guardian  who  loaned  the  trust 
funds  in  a  proper  manner,  on  a  solvent  per- 
sonal security,  is  not  liable  for  a  loss  re- 
sulting to  the  trust  estate,  where  there  is 
no  negligence  shown  on  his  part  in  collect- 
ing the  note,  and  when  the  note  was  not 
due  until  after  his  resignation.  Newman  v. 
Reed,  60  Ala.  297. 

A  guardian  who,  during  the  Civil  War, 
loaned  Confederate  money  received  by  him, 
without  taking  security  for  the  loan,  as 
expressly  required  by  the  Alabama  statute, 
thereby  converted  the  same  to  his  own  use, 
and  became  personally  responsible  for  its 
value  at  the  time  of  the  loan.  Harbin  v. 
Bell,  54  AU.  389. 

Under  a  statute  providing  that  a  guar- 
dian may  lend  the  money  of  his  ward  upon 
^'bond  or  note,  with  good  and  sufficient  se- 
curity," a  guardian  who  has  loaned  money 
to  a  firm  engaged  in  business,  taking  there- 
for the  note  of  the  members  of  the  firm,  has 
not  complied  with  the  statute  requiring 
good  security,  and  is  personally  liable  for 
a  loss  resulting  therefrom.  Boyett  v.  Hurst, 
54  N.  C.   (1  Jones,  Eq.)   166. 

An  executor  who,  in  good  faith  and  in  the 
use  of  ordinary  care,  loaned  a  small  sum  of 
money  on  a  personal  note,  with  surety,  to 
one  who  was  possessed  of  large  resources 
and  transacted  an  extensive  business,  and 
who  was  held  in  the  highest  grade  of  credit 
down  to  the  day  of  his  assignment  for  the 
payment  of  debts,  is  not  personally  liable 
for  loss  resulting  from  such  cause.  Nelson 
V.  Hall,  58  N.  C.  (6  Jones,  Eq.)  32.  The 
failure  of  the  principal  in  this  case  took 
place  about  five  months  before  that  of  the 
surety,  and  it  is  stated  by  the  court  that  if 
the  debt  had  been  larger,  and  the  standing 
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of  the  surety  less  unquestionable,  it  might 
have  been  sufficient  to  put  the  executor  on 
his  guard  and  to  induce  him  to  seek  other 
security,  but  under  the  circumstances  it 
was  not. 

A  guardian  who  accepts  a  bond,  the  prin- 
cipal obligor  of  which  is  solvent,  but  the 
surety  on  which  is  regarded  as  of  doubtful 
financial  ability,  is  liable  for  a  loss  result- 
ing from  such  investment,  under  the  N.  C. 
Rev.  Code,  chap.  54,  §  23,  making  it  the 
duty  of  the  guardian  to  lend  the  money  of 
his  ward  upon  bond,  with  "sufficient  secur- 
ity."   Hurdle  v.  Leath,  63  N.  C.  597. 

The  taking  of  notes  without  surety  by  a 
guardian  is  prima  facie  imprudent  and  un- 
justifiable. Covington  v.  Leak,  65  N.  C. 
594. 

The  renewal  by  a  guardian,  without  sure- 
ty, of  notes  previously  taken  without  sure- 
ty, is  imprudent  and  unjustifiable.     Ibid. 

An  administrator  in  North  Carolina,  who, 
having  money  in  his  hands  during  the  war 
to  pay  debts  if  established,  or  where  there 
was  no  one  authorized  to  receive  it,  might 
properly  invest  it  in  what  was  at  the  time 
good  personal  security,  although  it  after- 
wards became  worthless  because  of  the  re- 
sults of  the  war;  and  he  should  not  be  held 
liable  for  the  loss,  especially  where,  after 
the  war,  he  obtained  a  note  for  the  amount 
thereof,  amply  secured  by  a  mortgage  on 
real  estate.  Dortch  v.  Dortch,  71  N.  C. 
224. 

A  guardian  who  loans  money  of  the  ward 
to  one  member  of  a  firm  for  his  private  pur- 
poses, taking  his  bond,  executed  by  the 
other  member  of  the  firm  as  surety,  both 
members  being  solvent  at  the  time,  is  not 
liable  for  a  loss  resulting  from  the  subse- 
quent insolvency  of  both  partners,  as  N.  C. 
Code,  §  1592,  providing  that  the  invest- 
ment shall  be  secured  by  the  bond  or  note 
of  some  person  "in  addition  to  the  bor- 
rower" was  fulfilled  by  such  investment. 
Watson  V.  Holton,  115  N.  C.  36,  20  S.  E. 
183. 

See  Southall  v.  Taylor,  14  Gratt.  269, 
and  Boyett  v.  Hurst,  supra;  and  State  ex 
rel.  Collins  v.  Gooch,  97  N.  C.  186,  2  Am. 
St.  Rep.  284,  1  S.  E.  653,  infra,  IV.,  h, 
(where  the  court  regarded  a  permanent  de- 
posit in  a  bank  as  a  loan  upon  personal 
security) ;  Walls  v.  Griggsby,  42  Ala.  473. 

Where  the  trustee  has  failed  to  comply 
with  a  statute, — as  where  under  a  statute 
requiring  loans  by  guardians  to  be  made  on 
real  estate  security,  approved  by  the  court, 
a  guardian  makes  a  loan  of  trust  funds  on 
other  than  real  estate  security, — ^he  is  per- 
sonally liable  for  a  loss  resulting  there- 
from. Wadsworth  v.  Council,  104  111.  369. 
Apparently,  the  loan  in  this  case  was  made 
on  mere  personal  security,  but  this  is  not 
made  clear  by  the  opinion. 

And  a  guardian  who  loans  the  funds  of 
his  ward  to  an  insurance  and  banking  com- 
pany whose  directors  have  become  sure- 
ties on  his  official  bond  on  his  a^p'eement  to 
make  such  loan  will  be  held  liable  for  a 
loss  resulting  from  the  subsequent  insol- 
vency of  such  company,  where,  in  violation 
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of  a  potitive  etatutory  duty,  he  failed  to 
take  any  security  for  such  loan,  other  than 
an  'indorsement  by  two  persons  who  were 
confessedly  insolvent.  Lee  ▼.  Lee,  67  Ala. 
406. 

Under  a  statute  providing  for  the  loaning 
of  trust  funds  upon  such  mortgage  security 
as  the  court  shall  allow,  an  executor  who 
loans  the  trust  funds  on  mere  personal  se- 
curity is  personally  liable  for  a  loss  result- 
ing from  the  insolvency  of  the  borrower. 
Moore  y.  Hamilton,  4  Fla.  112;  -Moore  ▼. 
Felkel,  7  FU.  44. 

/.  Purchase  of  real  estate, 

A  trustee  who,  without  an  order  of  court, 
invests  the  trust  fund  in  the  purchase  of 
real  property,  although  he  does  so  in  good 
faith  and  from  justifiable  motives,  and  al- 
though he  uses  a  considerable  amount  of  his 
own  money  in  such  purchase,  and  permits 
the  beneficiary  the  use  of  the  premises  with- 
out any  charge  for  rent,  will  be  liable  for 
a  loss  resulting  from  such  investment,  as 
the  change  from  personalty  to  real  property 
is  an  illegal  and  unauthorized  disposition 
of  the  funds.  Quick  t.  Fisher,  9  N.  J.  £q. 
802,  affirming  8  N.  J.  £q.  674. 

Testamentary  trustees  under  a  will  au- 
thorizing investments  on  good  bond  and 
mortgage  or  upon  other  good  and  sufficient 
security  as  to  the  said  executors  or  execu- 
tor or  the  survivor  then  may  seem  proper 
who  engage  in  buying,  selling,  and  exchang- 
ing real  estate  with  the  fund,  are  personally 
liable  for  a  loss  resulting  from  one  such  in- 
vestment. Baker  v.  Disbrow,  3  Redf.  348, 
affirmed  in  18  Hun,  29,  without  opinion. 
There  seems  to  have  been  little  dispute  as 
to  the  liability  in  this  case,  the  chief  ques- 
tion being  as  to  the  measure  of  such  liabil- 
ity. 

Under  a  trust  instrument  giving  author- 
ity to  invest  in  good  sound  income-bearing 
securities,  whether  bond,  stock,  or  notes, 
secured  by  deed  of  trust  or  mortgage  on 
unencumbered  real  estate  of  at  least  double 
value,  a  trustee  who  invests  trust  funds  in 
the  purchase  of  real  estate  is  personally 
liable  to  replace  the  amount  thus  invested. 
Newton  v.  Rebenack,  90  Mo.  App.  650.  It 
does  not  clearly  appear  in  this  case  that 
there  had  been  a  loss. 

It  is  not  clear  just  what,  if  any,  loss  re- 
sulted in  Zimmerman  v.  Fraley,  70  Md. 
561,  17  Atl.  560,  with  reference  to  real  es- 
tate in  which  trust  funds  had  been  invested. 
It  is  held  in  that  case  that  a  trustee  au- 
thorized by  the  court  to  sell  bank  stock  and 
invest  the  proceeds  in  landed  security,  who, 
after  five  years,  sells  the  bank  stock  and, 
instead  of  investing  in  landed  security,  ap- 
plies the  trust  funds  in  partial  payment  of 
land  bought  by  the  cestui  que  trust  for  life, 
and  fails  to  make  any  report  of  this  to  the 
court,  is  personally  liable  at  the  suit  of  a 
remainderman  after  the  death  of  the  life 
tenant  for  her  proportionate  share  of  the 
proceeds  of  the  sale  of  the  bank  stock. 

A  trustee  who  purchases  a  farm  for  the 
cestui  que  trust,  agreeing  to  pay  for  it  out 
of  the  trust  estate,  and  giving  his  bond  and 
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mortgage  for  the  purchase  price,  and  after- 
wards, refusing  to  pay  when  the  bond  falls 
due  although  he  has  the  funds  in  his  hand 
or  the  means  to  raise  the  same,  causes  the 
mortgage  to  be  foreclosed  and  a  suit  in 
ejectment  to  be  instituted  against  cestui 
que  trust,  is  liable  for  the  resulting  loss 
and  costs  of  the  suit.  Green  v.  Winter,  1 
Johns.  Ch.  27,  7  Am.  Dec.  475. 

But  a  trustee  under  a  deed  of  trust  for 
the  use  and  benefit  of  a  man  and  his  wife, 
to  enable  them  to  maintain  and  educate 
their  children,  and  divide  among  the  chil- 
dren any  property  remaining  on  the  death 
of  the  wife,  may  properly,  on  the  advice 
and  consent  of  the  beneficiaries,  invest  a 
part  of  the  fund  in  slaves  and  land,  farming 
stock,  and  material,  and  place  the  benefic- 
iaries in  possession;  and  he  is  not  liable 
for  losses  due  to  fault  of  beneficiaries.  Car- 
ter V.  Rolland,  11  Humph.  333. 

In  Terrv  v.  Terry,  Gilb.  Eq.  Rep.  10, 
Prec.  in  Ch.  273,  the  trustees  invested  part 
of  the  trust  funds  in  copyhold  land  wnich 
lay  near  other  lands  of  the  beneficiary,  and, 
the  court  being  of  the  opinion  that  it  ap- 
peared from  the  proof  to  be  for  the  plain- 
tiff's benefit,  the  trustees  were  held  not 
liable  for  the  amount  invested. 

A  guardian  was  held  not  liable  for  pur- 
chasing real  property  belonging  to  the  es- 
tate in  which  his  wards  were  heirs  for  part 
of  the  funds  of  the  wards,  and  making 
necessary  improvements  thereon,  where  the 
administrators  refused  to  sell  such  real 
estate  unless  the  wards  were  permitted  to 
partake  of  the  advantages  from  the  pur- 
chase at  the  price  at  which  the  sale  was 
made,  although  by  reason  of  a  subsequent 
depreciation  in  the  value  of  land  a  loss  was 
incurred.    Bonsall's  Appeal,  1  Rawle,  266. 

A  guardian  who  purchases  an  undivided 
interest  in  land  which  had  been  owned  for 
twenty  years  by  the  ward's  ancestor,  who 
was  regarded  as  a  man  of  more  than  ordi- 
nary business  ability  and  prudence,  will 
not  be  held  liable  for  a  defect  in  title  which 
a  search  of  the  records  would  have  dis- 
closed, where  he  relied  upon  the  ancestor's 
having  made  such  search.  Redfield's  Es- 
tate, 31  Pa.  Co.  Ct.  621. 

Under  a  trust  instrument  authorizing 
the  trust  funds  to  be  invested  or  otherwise 
disposed  of  to  the  best  advantage  of  the 
cestui  que  trust  at  the  discretion  of  the 
executors,  trustees  who  have  purchased  land 
adjoining  a  mill  site  owned  by  the  cestui 
que  trust,  for  the  purpose  of  avoiding  any 
liability  arising  from  an  overflow  on  ac- 
count of  the  mill  site,  are  not  personally 
liable  for  the  loss  resulting  from  the  sub- 
sequent sale  of  the  land  at  a  sum  less  than 
that  paid.  Smith  v.  Smith,  23  Grant,  Ch. 
(U.  d)   114. 

In  Royer's  Appeal,  11  Pa.  36,  where  a 
ffuardian  had  taken  a  conveyance  of  land  in 
his  own  name  in  payment  of  a  debt  due  his 
ward,  it  is  stated  by  the  court  that  an  in- 
vestment in  real  estate  can  be  justified 
only  by  imminent  necessity. 

See  Re  Wisner,  145  Iowa,  351,  123  N.  W. 
978,  supra,  II.  b. 
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See  Ringgold  ▼.  Ringgold,  1  Harr.  &  G. 
11,  18  Am.  Dec.  250,  infra,  VIII.  f. 

So,  where  power  to  invest  in  land  is  given 
by  statute  or  by  the  instruments  creating 
trusts,  such  an  investment  may  be  made. 

Thus,  under  an  express  statute  authoriz- 
ing a  guardian  in  case  of  the  sale  of  land 
of  an  estate  in  which  his  wards  are  heirs 
to  take  the  same  at  its  appraised  value,  it 
was  held  in  Bowman's  Appeal,  3  Watts, 
369,  that  where  the  heirs  refused  to  take 
real  estate  at  the  appraised  valuation,  and 
it  was  ordered  sold,  the  guardian  of  a 
minor  heir  was  justified  in  purchasing  the 
land  at  a  price  25  per  cent  less  than  the 
appraised  value  and  at  a  price  for  which 
the  guardian  would  have  felt  bound  to  have 
taken  the  land  if  it  had  been  appraised 
thereat;  and  that  he  would  be  acquitted  of 
all  blame  although,  because  of  the  subse- 
quent depreciation  of  the  value  of  the  land, 
the  purchase  proves  unfortunate.  The  ques- 
tion in  this  case  arose  upon  an  accounting, 
and  nothing  is  directly  said  as  to  the  liabil- 
ity of  the  guardian  for  the  loss. 

But  executors  who  are  directed  by  will 
to  sell  the  testator's  property  and  with  the 
proceeds  purchase  a  piece  of  land  for  his 
wife  and  children  to  live  on,  with  a  pro- 
vision that  the  balance  shall  be  lent  to  the 
wife,  are  guilty  of  a  breach  of  trust  in 
purchasing  more  land  than  the  funds  ap- 
propriated for  the  purpose  would  pay  for, 
although  they  act  in  good  faith.  Hester  v. 
Hester,  16  N.  C.  (1  Dev.  Eq.)  328. 

And  under  a  statute  allowing  a  guardian 
to  invest  the  money  of  his  ward  in  real  es- 
tate, and  take  title  in  the  name  of  the  ward, 
but  making  him  liable  to  the  ward  for  any 
loss  that  may  be  sustained  by  the  failure 
or  defect  in  the  title,  a  guardian  is  not 
authorized  to  invest  his  ward's  entire  es- 
tate by  way  of  part  payment  for  unproduc- 
tive real  property,  acquiring  no  title  by  the 
investment,  but  only  a  bond  for  title  upon 
the  payment  of  the  balance  of  the  purchase 
money,  a  balance  which  can  never  be  paid 
out  of  the  ward's  estate,  since  there  is  none 
left  after  making  the  partial  payment,  and 
the  interest  upon  which  and  other  charges 
must  inevitably  consume  the  whole  profits 
of  the  estate,  and  such  guardian  is  liable 
for  the  loss.  Scott  v.  Reeves,  131  Ala.  612, 
31  So.  463. 

See  Whittingham  v.  Scofield,  23  Ky.  L. 
Rep.  2444.  67  S.  W.  846,  infra,  VHI.  b,  2, 
where  under  a  power  in  the  will  a  trustee 
was  held  not  liable  for  losses  in  real  estate 
purchased  with  the  proceeds  of  railroad 
bonds. 

See  subdivision  relating  to  care  of  trust 
investments,  infra,  as  to  the  purchase  of 
land  to  protect  an  investment. 

g.  Investments  in  corporate  stoc^, 
1,  In  general, 

(a)  Absolute  liahUUy, 

An  investment  in  the  stock  of  a  private 
corporation  has  by  some  courts  been  held 
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improper,  rendering  the  trustee  liable  lor  a 
loss,  irrespective  of  the  care  exerciaed* 
King  V.  Talbot,  40  N.  Y.  76;  Hynea  v.  Red- 
ington,  1  Jones  &  L.  589,  7  Ir.  Eq.  Bep. 
409,  Lloyd  &  Goold  {t.  Plunkett)  33. 

In  Worrell's  Appeal,  23  Pa.  44,  the  state- 
ment is  made  that  it  is  the  settled  law  in 
Pennsylvania  that  an  investment,  by  a 
guardian  or  other  trustee,  in  the  stock  of 
an  incorporated  company,  whether  a  bank, 
railroad,  canal,  manufacturing,  or  mining 
corporation,  cannot  be  made  at  the  risk  of 
the  ward  or  cestui  que  trustf  unless  author- 
ized by  the  instrument  creating  the  trust. 

In  this  case  a  guardian  was  held  liable 
for  loss  resulting  from  an  investment  in 
the  stock  of  a  navigation  company,  although 
a  large  number  of  the  trustees  had  made 
similar  investments  of  trust  funds,  the 
stock  was  considered  and  extensively  used 
at  the  time  the  investment  was  made  as  a 
good  and  safe  mode  of  making  permanent 
investments,  and  the  guardian  had  invested 
his  own  funds  in  the  same  manner,  and  the 
company  continued  to  pay  dividends  for 
some  years  after  the  investment. 

The  case  in  Twaddell's  Appeal,  5  Pa.  17, 
7  Mor.  Min.  Rep.  189,  infra,  was  distin- 
guished in  Worrell's  Appeal,  9  Pa.  508. 
thus:  The  cases,  said  the  court,  have  but 
little  resemblance  to  each  other.  The  former 
"was  a  loan  of  money  to  a  rich  corporation 
owning  valuable  real  estate;  this  is  a  pur- 
chase of  stock  of  a  navigation  company. 
A  sudden  calamity  prevented  the  former, 
for  a  short  time,  from  paying  the  semian- 
nual interest  on  their  loans.  The  Schuyl- 
kill Navigation  Company  must  provide  for 
their  debto  before  the  stockholders  get  any- 
thing. I  alluded  to  Twaddell's  Appeal, 
with  some  reluctance,  beyond  it  I  cannot 
advance  a  step.  If  that  case  had  been  an 
investment  in  stock  of  the  company,  and 
not  a  loan  when  the  company  were  in  full 
operation,  it  would  have  presented  a  differ- 
ent question.  Bank  stocks  have  been  re- 
pudiated as  unsafe  investments  for  trus- 
tees to  make.  Surely  navigation  stocks  are 
equally,  if  not  more  so.  We  have  many 
navigation  companies  in  this  state.  Shall 
we  hold  the  stock  of  one  a  safe  investment 
and  the  stock  of  another  unsafe?  There 
are  stockholders  of  prudence  and  of  the 
greatest  wisdom  in  each  of  them, — ^men 
deemed  the  wisest  and  most  talented  in  the 
vicinity  of  the  improvements.  But  these 
navigation  companies  are  all  more  or  less 
subject  to  floods  and  other  casualties.  A 
case  may  arise  where  an  executor,  admin- 
istrator, guardian,  or  trustee  will  have  cast 
upon  him  a  sum  invested  in  a  navigation 
company  or  other  improvements  which  is 
unfinished,  and  it  is  the  interest  of  stock- 
holders to  complete  the  work.  To  do  so  a 
little  more  stocK  is  to  be  taken.  In  such  a 
case,  when  it  will  arise,  it  will  be  worthy 
of  consideration;  and  this  court,  no  doubt, 
will  come  to  a  correct  and  just  decision, 
but  that  is  not  this  case.  I  am  unable  to 
discover  any  good  reason  why  a  navigation 
company  should  be  declared  a  safer  invest- 
ment than  banks"  for  trust  funds. 
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In  the  unreported  case  of  Collins  t. 
Slaughter,  1  Kv.  L.  Rep.  261,  the  sixth 
headnote  is  as  ioIIowb:  "An  investment  of 
the  ward's  money  in  the  stock  of  a  foreign 
insurance  company  was  made  at  the  peril 
of  the  guardian,  and  he  and  his  sureties  are 
liahle  therefor." 

The  case  of  Smith  ▼.  Smith,  7  J.  J. 
Marsh.  238,  has  sometimes  been  cited  as 
holding  the  guardian  absolutely  liable  in 
case  of  a  loss  from  investing  in  bank  stock, 
but  the  court  does  not  go  to  the  extent  in 
that  case,  but  says:  "It  is  not  necessary  to 
determine  how  far  the  guardian  incurred 
personal  responsibility  by  the  act  of  com- 
muting the  money  of  his  wards  for  bank 
stock.  If  his  authority  were  conceded,  the 
circumstances  of  this  case  should  impose 
the  eventual  risk  and  loss  on  himself." 

In  Penn  v.  Folger,  182  111.  76,  65  N.  E. 
192,  the  court  is  of  the  opinion  that  an  in- 
Testment  in  tiie  stock  or  shares  of  a  private 
corporation  is  an  improper  investment  for 
a  trustee. 

Apparently  this  is  the  holding  in  White 
y.  Sherman,  168  111.  589,  61  Am.  St.  Rep. 
132,  48  N.  £.  128,  althou^  the  stock,  there 
held  to  be  wrong  form  of  investment,  was  of 
a  fluctuating  and  speculative  character.  It 
is  there  stated  that  where  there  are  no  ex- 
press directions  in  the  instrument  creating 
trusts,  and  no  statutory  provisions  in  rela- 
tion to  the  character  of  the  security  in 
which  trust  funds  may  be  invested,  that  a 
trustee  cannot  invest  such  funds  in  stock, 
bonds,  or  other  security  like  a  private  busi- 
ness corporation;  and  where  he  has  thus 
invested  such  funds  in  stock  of  fluctuating 
and  speculative  value,  taking  the  certifi- 
cates in  his  own  name,  he  is  personally  lia- 
ble for  a  loss  resulting  to  the  trust  estate 
from  a  depreciation  of  the  value  of  the 
stock. 

A  trustee  in  New  Jersey  should  have  ex- 
press authority,  from  either  a  court  to 
which  he  is  responsible  or  the  terms  of  the 
instrument  creating  the  trust,  to  invest 
trust  funds  in  bank  stocks,  and  where  he 
has  neither,  he  will  not  be  allowed  the 
amount  invested  upon  an  accounting. 
Tucker  v.  Tucker,  33  N.  J.  Eq.  235. 

Without  a  permissive  statute  a  trustee 
who  invests  trust  funds  in  bank  stock  is 
liable  for  any  loss  sustained  by  the  depreci- 
ation of  'the  stocks,  notwithstanding  his 
good  faith  in  making  the  investment.  Rob- 
ertson V.  Robertson,  130  Ky.  293,  132  Am. 
St.  Rep.  368,  113  S.  W.  138. 

The  court  in  Robertson  v.  Robertson,  su- 
pra, refers  to  the  case  of  Durrett  v.  Com. 
infra,  and  says  that  that  case  does  not 
justify  the  inv^tment  by  the  guardian  of 
his  ward's  money  in  bank  stock  as  an  origi- 
nal proposition. 

See  Penn  v.  Fogler,  182  HI.  76,  65  N.  E. 
192,  where  a  trustee  was  held  not  author- 
ized to  continue  trust  funds  in  a  partner- 
ship formed  after  the  dissolution  of  a  cor- 
poration, to  carry  on  a  banking  business. 

Testamentary  trustees  who  have  pur- 
chased shares  in  an  unlimited  banking  com- 
pany are  liable  for  losses  resulting  to  the 
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trust  estate  from  the  failure  of  the  bank, 
notwithstanding  the  banking  company  was 
one  in  which  the  testator  had  purchased 
shares  which  were  being  retained  by  the 
trustees,  and  that  the  shares  came  out  at  a 
premium.  Sculthorpe  v.  Tipper,  L.  R.  13 
Eq.  232,  26  L.  T.  N.  S.  119,  20  Week.  Rep. 
276,  41  L.  J.  Ch.  N.  S.  266. 

The  statute  in  Kentucky  makes  it  lawful 
for  trustees  to  invest  trust  funds  in  real 
estate,  mortgage  notes,  or  bonds,  or  in  such 
other  interest-bearing  or  dividend-paying 
securities  as  are  regarded  by  prudent  busi- 
ness men  as  safe  investments,  and  to  make 
loans  with  such  securities  as  collateral,  but 
provides  that  funds  shall  not  be  invested  in 
the  bonds  or  securities  of  a  railroad  or 
other  corporation  unless  the  railroad  or 
other  corporation  has  been  in  operation 
more  than  ten  years  and  during  that  time 
has  not  defaulted  in  the  payment  of  prin- 
cipal or  interest  on  its  bonded  debt.  Under 
this  statute,  a  trustee  who  makes  an  in- 
vestment in  the  stock  of  a  bank  which  has 
not  been  in  operation  ten  years  is  personally 
liable  for  a  loss  resulting  from  tne  invest- 
ment.   Robertson  v.  Robertson,  supra. 

The  case  of  Trenchard  v.  Wanley,  2  P. 
Wms.  165,  2  Eq.  Cas.  Abr.  724,  is  not  clear- 
ly reported.  It  seems  in  that  case  that  a 
trustee  who  had  invested  trust  money  in 
lottery  orders,  and  afterwards  subscribed 
the  orders  in  South  Sea  stock,  was  relieved 
from  liability  for  a  loss  by  the  express 
terms  of  an  act  of  Parliment.  The  opinion 
in  this  case  refers  to  Weaver  v.  Fowler,  2 
P.  Wms.  170,  and  states  that  the  same  point 
was  decided  in  that  case  in  the  following 
term. 

A  trustee  who  disposes  of  mortgage  se- 
curity, and  invests  the  proceeds  in  the 
stock  of  an  incorporated  bank  which  is,  at 
the  time,  in  a  state  of  suspension  and  is  ap- 
parently unable  to  meet  its  engagements,  is 
guilty  of  a  breach  of  trust,  making  him 
personally  liable  for  a  resulting  loss.  Mor- 
ris V.  Wallace,  3  Pa.  St.  319,  45  Am.  Dec. 
642.  See  this  case,  infra,  V.,  for  another 
ground  of  liability. 

A  purchase  of  bank  stock  by  the  trustee 
from  himself  individually  renders  him  liable 
for  a  loss  resulting  therefrom.  Harrison  v. 
Harrison,  14  Grant,  Ch.  (U.  C.)  686.  The 
court  in  Ackerman  v.  Emott,  4  Barb.  626, 
infra,  IX.  c,  states,  after  holding  the  trus- 
tees liable  for  investments  in  bank  stock, 
that  the  fact  that  the  purchase  was  made 
of  themselves  individually  was  fatal  to  the 
validity  of  such  transaction. 

Cb)  Liahilty  dependent  upon  failure  to 
eacerciee  care. 

In  some  jurisdictions  there  is  no  absolute 
liability  for  a  loss  upon  an  investment  in 
corporate  stock;  but,  if  the  trustee  has  ex- 
ercised the  requisite  degree  of  care,  he  ia 
not  liable  for  a  loss. 

There  is  no  special  rule  in  Vermont  pro- 
hibiting the  investment  of  trust  funds  in 
the  stocks  and  bonds  of  private  corpora- 
tions,   even    though    located    without    the 
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Btate;  and  in  case  of  loaa  the  trustee's  lia- 
bility is  to  be  tested  by  the  caro  and  dili- 
gence of  a  prudent  man  in  like  circum- 
stances. Scoville  V.  Brock,  81  Vt  405,  70 
Atl.  1014. 

The  rule  that  no  investment  of  trust 
funds  can  be  considered  safe,  or  can  be  ap- 
proved by  a  court  of  equity,  unless  made  in 
public  securities,  however  well  supported  by 
authorities  as  a  rule  established  in  Eng- 
lish courts  of  equity,  is  inapplicable  to  the 
United  States  and  untenable.  Lovell  v. 
Minot,  20  Pick.  116,  32  Am.  Dec.  206. 

A  guardian  who  has  exercised  a  high  de- 
gree of  prudence,  and  acted  honestly  and  in 
good  faith,  in  investing  his  ward's  money 
in  the  stock  of  a  solvent  bank  which,  by 
the  law  of  the  ward's  domicil,  is  a  proper 
investment,  will  not  be  charged  personally 
with  the  loss  of  the  investment  through 
the  failure  of  the  bank  as  a  result  of  the 
Civil  War,  where  he  was  not  guilty  of  neg- 
lect in  failing  to  withdraw  the  investment 
before  the  stock  became  worthless.  Lamar 
V.  Micou,  112  U.  S.  452,  28  L.  ed.  751,  5 
Sup.  Ct.  Rep.  221. 

The  rule  that  executors,  administrators, 
guardians,  and  trustees  are  not  authorized 
to  invest  the  trust  funds  in  the  stock  of 
national  banks  has  no  application  to  a 
trust  voluntarily  created  by  a  donor  as  to 
such  stock.  Fowler  v.  Gowing,  162  Fed. 
801. 

In  Brown  v.  Campbell,  Hopk.  Ch.  233, 
where  an  executor  had  exchanged  the  prom- 
issory notes  of  one  manufacturing  company, 
which  were  held  by  his  testate,  for  stock  in 
another  manufacturing  company,  the  court 
states  that,  without  meaning  that  a  trustee 
may  invest  the  trust  property  in  stocks  of 
a  manufacturing  company,  upon  such  an 
exchange,  which  was  at  the  time  regarded 
as  an  advantageous  investment,  the  execu- 
tor is  not  liable  for  loss. 

A  guardian  who  holds  342  shares  of  a 
mercantile  company  as  an  investment  for 
the  ward  is  justified  in  purchasing  177  ad- 
ditional shares  at  not  more  tiian  their  ac- 
tual worth,  thereby  obtaining  a  majority  of 
the  stock,  when  necessary  to  save  the  shares 
already  held  from  depreciation  because  of 
an  attempt  by  a  third  person  to  obtain  a 
majority  of  the  stock,  which  the  guardian 
believes  would  be  disastrous  to  the  com- 
pany's welfare.  Nagle  v.  Robins,  9  Wyo. 
211,  62  Pac.  154,  796. 

But  where  the  trustee  has  failed  to  exer- 
cise the  requisite  degree  of  care  in  making 
the  investment,  he  is  personally  liable  for  a 
loss  resulting  therefrom. 

A  trustee  who,  after  investing  between 
one  fourth  and  one  fifth  of  the  trust  funds 
in  the  stock  of  a  railroad  company  whose 
road  had  been  constructed  at  great  expense 
through  a  new  and  comparatively  unsettled 
country,  and  which  was  heavily  in  debt,  and 
the  continued  prosperity  of  which  depended 
upon  many  circumstances  which  could 
neither  be  foreseen  nor  predicted,  invested 
about  one  seventh  more  of  the  trust  funds 
in  the  same  stock,  both  investments  being 
made  in  entire  good  faith  and  after  investi- 
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gation  and  inquiry  of  many  persons  as  to 
the  value  of  the  stock  and  the  propriety  of 
the  investment,  cannot,  with  reference  to 
the  last  investment,  be  held  to  have  exer- 
cised a  sound  discretion  and  caution,  and 
therefore  is  liable  for  a  loss  resulting  to 
the  trust  estate.  Dickinson's  Appeal,  152 
Mass.  184,  9  L.R.A.  279,  25  N.  £.  99. 

So,  in  Re  Davis,  183  Mass.  499,  67  N.  £. 
604,  a  trustee  who,  in  managing  a  trust  es- 
tate of  $30,000,  had  invested  $2,000  in 
bonds  and  some  over  $4,500  in  the  stock  of 
a  certain  railroad  company,  was  held  liable 
for  losses  resulting  from  subsequent  pur- 
chases of  stock  of  $750  and  bonds  of  $5,000, 
on  the  theory  that  as  to  the  latter  invest- 
ments the  trustee  had  failed  to  exercise  a 
sound  discretion. 

The  court  in  the  first  of  these  cases,  in 
language  that  is  approved  in  the  second, 
states:  "While  we  recognize  the  hardship 
of  compelling  a  trustee  to  make  good  out  of 
his  own  property,  a  loss  occasioned  by  an 
investment  of  trust  property  which  he  has 
made  in  good  faith  and  upon  the  advice  of 
persons  whom  he  thinks  to  be  qualified  to 
give  advice,  we  cannot,  on  the  evidence, 
hold  that  the  trustee  was  justified  in  invest- 
ing in  such  stock  as  this  so  large  a  propor- 
tional part  of  tne  property."  Dickinson's 
Appeal,  and  Re  Davis,  supra. 

In  the  absence  of  the  showing  that  rail- 
road stock  was  purchased  at  its  proper 
value  by  a  testamentary  ^ardian,  and  that 
the  investment  was  a  judicious  one,  such  an 
investment  will  not  be  allowed  upon  an  ac- 
counting by  the  guardian.  Nance  v.  Nance, 
1  S.  C.  209.  It  does  not  clearly  appear 
that  there  had  been  a  loss  on  these  invest- 
ments. 

See  Bowker  v.  Pierce,  130  Mass.  262,  in- 
fra, VIII.  a. 

A  guardian  who  has  invested  the  money 
of  his  ward  in  bank  stock,  and  who  fails  to 
make  annual  report  for  a  number  of  years, 
and  also  fails  to  show  that  he  could  not 
have  sold  the  stock  advantageously  or  with- 
out material  loss  before  it  had  depreciated 
eventually,  should  be  charged  with  the  full 
amount  of  the  fund  invested.  Smith  v. 
Smith,  7  J.  J.  Marsh.  238.  It  is  stated 
in  this  case  that  the  •  guardian  is  liable, 
tested  either  by  common  or  statutory  law. 

A  bequest  of  $5,000  in  cash  arising  from 
the  testator's  property  "such  as'  windmill 
stock  or  any  other  source,"  to  be  held  and 
controlled  by  a  specified  trustee  for  the 
benefit  of  testator's  son,  to  whom  the  trus- 
tee is  to  pay  over  annually  "$350  arising 
from  said  interest  or  dividend,"  less  the 
cost  of  doing  the  business,  does  not  author- 
ize the  trustee,  on  receiving,  the  amount  of 
such  legacy,  to  purchase  windmill  stock 
from  another  son  of  testator  at  a  price  in 
excess  of  its  appraised  value  and  at  a  time 
when  to  his  knowledge  the  windmill  busi- 
ness was  not  doing  well,  and  he  is  accord- 
ingly personally  liable  for  the  annual  pay- 
ment of  $350,  and  for  the  principal  sum  on 
the  death  of  the  life  beneficiary.  Cropsev  v. 
Johnston,  137  Mich.  16,  100  N.  W.  182. 

Soo  Harvard  College  v.  Amory,  infra. 
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2,  Under  inatrumetU  oreatiTig  trutt. 

(a)  \ot  authorizing  invettm^ent. 

Likewise,  under  various  provisions  in  the 
instrument  creating  the  trust,  an  invest- 
ment in  the  stock  of  a  private  corporation 
has  been  held  to  render  the  trustee  liable 
for  a  resulting  loss. 

The  court  in  Ward  v.  Kitchen,  30  N.  J. 
Eq.  31,  in  construing  the  powers  of  the 
trustee  under  a  will  containing  a  direction 
to  invest  the  trust  fund  in  good  securities, 
states  that  the  trustee  is  not  at  liberty  to 
invest  money  in  stocks  of  banks  and  manu- 
facturing companies,  however  exceptionally 
good,  without  incurring  the  responsibility 
of  answering  for  any  loss  which  might  oc- 
cur to  the  fund,  either  in  interest  or  prin- 
cipal, by  reason  of  such  investment;  and 
the  fact  that  the  testator  himself  made  and 
approved  of  the  investment  in  such  stock 
will  not,  in  the  absence  of  express  or  im- 
plied directions  in  the  will,  relieve  the  trus- 
tee of  the  responsibility  of  continuing 
permanently  an  investment  just  made  by 
the  testator  which  the  trustee  himself 
would  not  be  justified  in  making. 

Under  a  will  directing  "investments  to 
be  made  "on  good  security,"  trustees  who 
invested  trust  funds  in  the  purchase  of 
stock  of  the  Bank  of  the  United  States  at 
a  premium  in  1837  are  liable  for  a  loss  re- 
sulting from  the  subsequent  depreciation  in 
the  value  of  such  stock,  where,  at  the  time 
of  the  purchase,  the  public  funds  had  been 
removed  therefrom,  the  general  government 
had  refused  it  a  charter,  it  had  obtained 
one  from  the  state  at  an  enormous  price, 
and  the  prudence  of  its  management  was 
fiercely  denied  by  many  persons.  Hemp- 
hiirs  Appeal,  18  Pa.  303.  The  real  decision 
here  is  based  upon  the  broad  ground  that 
an  investment  in  the  stock  of  a  private 
corporation  is  a  breach  of  trust,  rendering 
the  trustee  liable. 

The  fact  that  a  testator  had  invested 
part  of  his  estate  in  stock  of  the  Bank  of 
the  United  States  does  not  relieve  from  li- 
ability trustees  investing  part  of  the  trust 
fund  six  years  later  in  the  same  stock. 
Ibid. 

Executors  under  a  will  directing  them  to 
invest  in  '^public  stocks  or  securities  pro- 
ducing an  interest  or  dividend,  as  they  in 
their  discretion  may  see  fit,"  were  not  au- 
thorized to  invest  in  1837  in  stock  of  the 
Bank  of  the  United  States,  and  are  liable 
for  a  loss  resulting  from  such  an  invest- 
ment, although  the  bank,  for  a  period  after 
the  investment,  continued  to  pay  good  divi- 
dends. Angue's  Estate,  2  Phila.  137.  The 
court  states  that  this  is  an  investment  in 
the  stock  of  a  corporation  whose  business 
is  "essentially  hazardous." 

See  Pleasants's  Appeal,  infra. 

Executors  under  a  will  directing  them  to 
put  a  specified  amount  "on  interest  to  be 
well  secured"  so  that  testator's  wife  may 
"draw  the  interest"  thereof  annually,  are 
not  authorized  to  invest  such  amount  in 
bank  stock,  and  are  personally  liable  for  a 
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loss  resulting  from  such  an  investment. 
Nyce's  Estate,  6  Watts  ft  S.  254,  40  Am. 
Dec.  498. 

Nor  are  they  relieved  from  liability  as  to 
the  share  of  infant  grandchildren,  because 
cheir  guardian  expressed  the  opinion  that 
juch  stocks  were  a  safe  investment,  but 
without  expressly  assenting  as  guardian  to 
such  purchase.    Ibid. 

A  direction  in  a  will  that  a  legacy  be 
put  at  interest  does  not  authorize  an  in- 
vestment in  a  dividend — spaying  bank  stock, 
since  it  cannot  be  properly  said  that  shares 
of  capital  stock  m  a  bank  are  interest- 
bearing  securities.  Gilbert  v.  Welsch,  75 
Ind.  557. 

Under  a  will  directing  the  investment  of 
the  money  of  the  estate  in  "some  safe  pub- 
lic securities  in  the  stocks  of  the  city  of 
Charleston  or  of  the  state  of  South  Caro- 
lina," an  executor  is  personally  liable  for 
losses  resulting  from  an  investment  in 
stocks  of  incorporated  banks  within  the 
state.    Womack  v.  Austin,  1  S.  C.  421. 

Under  a  power  in  a  will  authorizing  the 
trustee  to  loan  on  the  debentures  of  any 
public  company  or  body  corporate,  munici- 
pal, commercial,  or  otherwise,  a  loan  of 
trust  funds  on  a  debenture  of  a  body  which 
was  called  "The  Trustees  for  the  Town  and 
Harbor  of  White  Haven,"  but  which  was 
then  unincorporated,  and  its  constitution 
was  regulated  by  the  private  act  of  Parlia- 
ment, and  the  trustees  elected  by  the  re- 
spective wards  in  which  the  town  was 
divided  and  invested  with  the  performance 
of  certain  municipal  duties,  is  a  breach  of 
trust,  rendering  the  trustee  liable  for  a 
loss  to  the  trust  estate.  Wood  v.  Middle- 
ton,  79  L.  T.  N.  S.  155. 

A  trustee  under  a  marriage  settlement, 
authorized  to  invest  in  any  of  the  public 
stocks  or  funds  of  the  Kingdom,  or  on  real 
securities,  who,  upon  the  consent,  sanction, 
and  concurrence  of  the  wife,  loans  a  part  of 
the  trust  fund  to  a  railway  company  which, 
by  indenture  under  seal,  assigns  under  the 
trustee,  his  executors,  etc.,  the  said  "under- 
taking, and  all  future  calls  on  shareholders, 
and  all  the  rates,  tolls,  and  sums  of  money 
arising  from  their  act,  and  all  the  es- 
tate, right,  title,  and  interest  of  the 
company  in  the  same,  to  hold,"  etc.,  un- 
til the  sum  of  money  invested,  with  inter- 
est, should  be  satisfied,  is  guilty  of  a  breach 
of  trust  and  liable  for  the  loss  resulting. 
Mant  V.  Leith,  15  Beav.  524,  21  L.  J.  Ch. 
N.  S.  719,  16  Jur.  302. 

Under  a  marriage  settlement  providing 
for  an  investment,  with  the  husband's  di- 
rection or  consent,  in  government  funds  or 
other  good  securities  until  a  proper  pur- 
chase of  land  could  be  made,  a  purchase  of 
South  Sea  stock,  with  the  husband's  con- 
sent or  acquiescence,  is  a  breach  of  trust 
for  which,  after  the  death  of  the  husband, 
thereby  entitling  the  wife  to  the  benefits 
of  the  trust  estate,  the  estate  of  the  hus- 
band is  liable.  Trafford  v.  Boehm,  3  Atk. 
440.  The  court  in  this  case  states  that 
South  Sea  stock  is  not  considered  a  good 
security,  because  it  depends  upon  the  man- 
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agement  of  the  governors  and  directors  and 
is  subject  to  losses;  it  states,  farther,  that 
is  is  in  the  power  of  the  company  to  trade 
away  their  whole  stock  while  they  keep 
within  the  terms  of  their  charter. 

Authority  to  invest  in  such  securities  as 
the  executors  might  think  proper  does  not 
authorize  an  investment  in  the  shares  of  a 
limited  banking  company,  -and  trustees  who 
have  made  such  an  investment  are  personal- 
ly liable  to  a  legatee  for  the  amount  of  his 
legacy,  with  interest.  Re  Elavanagh,  Ir.  L. 
R.  27  Eq.  496. 

The  decision  in  Morris  v.  Wallace,  3  Pa. 
St.  319,  45  Am.  Dec.  642,  is  based  upon  the 
negligence  of  a  trustee  who  disposed  of  a 
mortgage  security  and  invested  the  pro- 
ceeds in  the  stock  of  an  incorporated  bank 
which  was  at  the  time  in  a  state  of  sus- 
pension and  apparently  unable  to  meet  its 
engagements. 

See  Durrett  v.  CJom.  90  Ky.  312,  14  S.  W. 
189,  infra,  VIII.  f,  where  a  guardian  was 
held  not  liable  for  a  loss  on  foreign  bank 
stock  in  which  he  had  invested  the  pro- 
ceeds of  other  foreign  bank  stock,  which  he 
had  sold  when  it  l^ame  insecure  and  un- 
safe. 

(h)  Authorizing. 

I 

(1)  In  general. 

But  where  the  trustee  is  by  will  author- 
ized to  invest  the  trust  fund  in  the  stock  of 
a  private  corporation,  he  is  not  liable  for 
losses  where  he  has  exercised  the  proper 
degree  of  care  in  making  the  investment. 

A  general  power  to  buy  shares  is  some- 
what like  a  general  power  to  invest  on  mort- 
gage, in  which  case  the  trustee,  notwith- 
standing that  he  has  a  general  power,  is 
bound  to  look  to  the  tenure,  nature,  and 
value  of  the  mortgaged  property.  Edwards 
V.  Edmunds,  34  L.  T.  N.  S.  522. 

^  trustee  authorized  by  will  to  sell  prop- 
erty and  invest  the  proceeds  in  stock  of 
some  institution  to  be  selected  by  him  has 
a  discretion  as  to  what  institution  shall 
have  the  funds,  and  unless  he  acts  in  bad 
faith  or  is  negligent,  he  is  not  liable  for  a 
loss.    Carter  v.  Booker,  4  Ky.  L.  Rep.  722. 

When  a  will  directed  an  investment  in 
the  stock  of  some  safe  institution  not  under 
the  control  of  the  legislative  acts  of  the  leg- 
islature of  Kentucky,  a  trustee  was  held 
not  responsible  for  a  loss  resulting  from  in- 
vesting in  the  stock  of  the  United  States 
bank  as  organized  under  the  laws  of  Penn- 
sylvania, where  the  investment,  when  made, 
was  regarded  by  good  business  men  as  safe. 
Ibid.      • 

Trustees  directed  by  a  will  to  invest  the 
trust  funds  in  some  safe  and  profitable 
stock,  who  invested  the  funds  in  the  stock 
of  the  Bank  of  the  United  States,  were  held 
in  Gray  v.  Lynch,  8  Gill,  403,  justified  in 
taking  a  corresponding  amount  in  the  new 
Bank  of  the  United  States,  which  was  or- 
ganized under  the  laws  of  Pennsylvania  to 
continue  the  business  of  the  old  bank,  and 
they  were  accordingly  held  not  liable  on  the 
subsequent  failure  of  the  latter  bank. 
44  L.R.A.(N.S.) 


A  power  in  a  will  to  invest  the  trust 
funds  in  some  safe  and  profitable  stock  does 
not  limit  investments  in  some  already  ex- 
isting stock,  but  trustees  who  have  invested 
in  the  stock  of  the  Bank  of  the  United 
States  may,  upon  the  expiration  of  the  char- 
ter of  that  bank  and  the  reorganization  un- 
der the  laws  of  Pennsylvania,  take  stock  in 
the  new  bank.     Ibid. 

A  trustee  empowered  to  invest  "all  the 
residue  of  the  proceeds  of  my  estate  in  good 
security  in  the  most  profitable  manner." 
who  in  good  faith  invested  the  trust  funds 
in  the  stock  of  a  bank  which  at  the  time 
investment  was  made  was  taken  by  the  most 
prudent  and  fortunate  men,  and  was  con- 
sidered safe  and  profitable,  and  which  ac- 
tually for  many  years  yielded  a  dividend  of 
5  per  cent  semiannually,  is  not  liable  for 
loss  resulting.  Smyth  v.  Burns,  25  Miss. 
422. 

A  new  investment  in  bank  stock  did  not 
take  place  where  a  trustee,  having  stock  of 
the  Old  United  States  Bank  in  the  trust 
fund,  accepted  in  place  thereof,  on  the  ex- 
piration of  its  charter,  stock  in  the  New 
United  States  Bank  organized  to  continue 
the  business  of  the  old  bank.  Hogan  v.  De 
Peyster,  20  Barb.  100.     See  this  case,  infra, 

vin.  b. 

A  guardian  who  receives  from  an  admin- 
istrator stock  of  the  Bank  of  the  United 
States  in  full  of  the  infant's  estate  at  a 
time  while  such  bank  was  in  good  credit, 
and  who,  after  an  unsuccessful  attempt  to 
change  the  investment  into  stock  of  a  state 
bank,  continued  the  fund  in  stock  of  the 
Bank  of  the  United  States,  is  not  liable  for 
a  loss  resulting  from  a  depreciation  in  the 
value  of  such  about  four  years  later.  Hoggs 
V.  Adger,  4  Rich.  Eq.  408. 

Where  a  will  authorizes  an  investment  in 
''bank  stock,"  and  the  testatrix  had  agreed 
to  take  stock  in  a  bank  about  to  be  organ- 
ized, and  had  verbally  instructed  her  execu- 
tor to  take  such  stock,  he  is  not  liable  for  a 
loss  arising  from  such  investments,  although 
the  bank  is  not  incorporated  at  the  time  of 
his  subscription,  and  only  50  per  cent  of 
the  par  value  of  the  stock  is  paid  in  and  the 
balance  is  subject  to  call  under  a  guaranty 
note  given  by  himself  individually.  Pensyl's 
Appeal,  2  Monaghan  (Pa.)  361,  15  Atl. 
719. 

Executors  authorized  by  will  to  invest  in 
some  safe  and  productive  stock  are  not  li- 
able for  a  loss  resulting  from  an  investment 
in  stock  of  the  Bank  of  the  United  States 
at  a  time  when  it  was  generally  considered 
a  good  and  safe  investment  by  the  commun- 
ity and  was  selling  above  par,  although  it 
failed  within  less  than  a  year  thereafter. 
Pleasants's  Appeal,  77  Pa.  356. 

Testamentary  trustees  given  full  and  un- 
controlled management  of  the  trust  fund  so 
that  it  might  be  invested  in  "real  or  person- 
al property,  or  in  such  other  way  as  they 
might  think  best,"  incur  no  personal  liabil- 
ity by  continuing  investments  made  by  the 
testator  in  stocK  of  a  bank  or  navigation 
company,  the  credit  of  both  being  undoubt- 
ed at  the  time,  and  prudent  and  cautious 
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persons  unhesitatingly  investing  therein; 
especially  where  the  principal  object  of  the 
trust,  although  incapable  of  binding  herself 
because  she  is  a  married  woman,  requested 
him  to  continue  such  investments.  Bar- 
ton's Estate,  1  Pars.  Sel.  £q.  Cas.  24.  The 
doctrine  of  the  preceding  case  is  said  in 
Pray's  Appeal,  34  Pa.  100,  to  be  very  much 
shaken,  if  not  substantially  overruled  by 
later  decisions. 

Trustees  whose  investments  in  stocks  and 
bonds  are  perfectly  proper  under  a  discre- 
tion given  them  by  the  will  creating  the 
trust  should  receive  the  benefit  of  the  care 
and  prudence  with  which  thev  have  admin- 
istered the  estate,  and  not  be  mulcted  in 
damages,  where  the  whole  estate  has  been 
so  administered  as  to  result  in  a  profit,  be- 
cause certain  of  the  investments  have  re- 
sulted in  a  loss.  Lawton  v.  Lawton,  35 
App.  Biv.  389,  54  N.  Y.  Supp.  760.  It  does 
not  appear  from  the  report  of  the  case  as  to 
which  class  of  securities  mentioned  resulted 
in  the  loss. 

Under  a  will  in  which  the  trustees  are 
authorized  to  loan  upon  ample  and  sufiici- 
ent  security,  or  to  invest  in  safe  and  pro- 
ductive stodc,  either  in  the  public  funds, 
bank  shares,  or  other  stock,  according  to 
their  best  judgment  and  discretion,  enjoin- 
ing on  them  only  particular  care  and  atten- 
tion in  the  choice  of  funds  and  in  the 
punctual  collection  of  dividends,  interest, 
and  profits,  and  authorizing  them  to  sell, 
reinvest,  and  change  the  loan  and  stocks 
from  time  to  time  as  the  safety  and  interest 
of  the  trust  funds  may,  in  their  judgment, 
require,  trustees  who  invest  in  the  stock  of 
a  manufacturing  company  and  also  in  that 
of  an  insurance  company,  in  the  exercise 
of  their  best  skill  and  discretion,  are  not 
personally  liable  for  a  loss  to  the  trust  es- 
tate from  the  depreciation  in  the  value  of 
such  stock.  Harvard  College  v.  Amory,  9 
Pick.  446. 

A  will  in  which  the  testator  bequeaths  to 
his  executors  a  sum  of  money  in  trust,  to 
loan  upon  ample  and  sufficient  security,  or 
to  invest  in  safe  and  productive  stock, 
either  in  the  public  funds,  bank  shares,  or 
other  stock,  according  to  their  best  judg- 
ment and  discretion,  enjoining  on  them 
only  particular  care  and  attention  in  the 
choice  of  funds  and  in  the  punctual  collec- 
'tion  of  dividends,  interest,  and  profits,  and 
authorizing  them  to  sell  out,  reinvest,  and 
change  the  loan  and  stocks  from  time  to 
time  as  the  safety  and  interest  of  the  trust 
fund  might  in  their  judgment  require,  em- 
powers them  to  make  investments  in  the 
stock  of  an  incorporated  manufacturing 
company  or  of  an  incorporated  insurance 
company.  Ibid.  Apparently  it  was  sought 
i;o  hold  the  trustees  for  the  depreciation  in 
the  stock  in  this  case,  but  this  is  not  clear, 
and  very  little  emphasis  is  placed  upon  the 
-loss. 

In  Harvard  College  v.  Amory,  supra,  the 
court  states  that  the  fact  that  a  testator 
had  for  several  years  invested  nearly  half 
his  property  in  manufacturing  stock  is  en- 
titled to  great  consideration  and  great  re- 
-44  L.RJL(N.S.) 


spect,  and  would,  without  any  change  of 
circumstances,  have  a  strong  tendency  to 
justify  the  selection  of  manufacturing  stock 
by  the  trustees  for  the  investment  of  the 
trust  fund. 

See  Massachusetts  cases,  infra. 

Under  a  will  conferring  upon  the  trustees 
discretion  as  to  investments,  a  trustee,  who, 
in  good  faith  and  in  the  reasonable  and  hon- 
est exercise  of  her  judgment,  invests  trust 
funds  in  gas  stock,  is  not  personally  liable 
for  a  loss  resulting  from  the  depreciation 
in  the  value  of  the  stock,  although  the  will 
directed  the  trustee  to  "set  aside  some  secur- 
ity or  asset"  to  pay  the  legacy  for  which 
the  investment  was  made.  McCoy  v.  Hor- 
witz,  62  Md.  183.  The  court  in  this  case 
does  not  set  out  the  parts  of  the  will  which 
confer  the  discretion  upon  the  trustees, 
neither  does  the  court  state  what  investi- 
gation was  made  of  the  character  of  the 
stock  before  investment,  so  that  it  can  be 
determined  what  is  meant  by  a  reasonable 
and  honest  exercise  of  judgment. 

Executors  and  trustees  who  are  given, 
by  the  will,  the  broadest  discretion  in  mak- 
ing investments,  and  in  the  purchase  and  re- 
tention of  securities,  without  being  required 
to  provide  a  sinking  fund  to  reimburse  the 
principal  for  premiums  paid  in  the  purchase 
of  securities,  will  not  be  charged  with  any 
loss  incurred  by  reason  of  shrinkage  in 
value  of  any  of  the  securities  in  which  the 
trust  funds  are  invested.  Re  Hawk,  54 
Misc.  187,  105  N.  Y.  Supp.  866. 

Testamentary  trustees  empowered  to  in- 
vest the  trust  estate  in  parliamentary  stocks 
or  funds,  or  upon  real  securities,  and  as 
often  as  they  deem  it  expedient  so  to  do  to 
sell  them  out,  transfer,  or  otherwise  vary 
any  of  the  trust-money  funds  and  securities, 
and  invest  again  in  any  other  funds  or  secur- 
ities whatsoever,  commit  no  breach  of  trust 
by  selling  out  £3  per  cent  annuities  and  in- 
vesting the  proceeds  in  foreign  government 
and  foreign  railway  bonds,  and  they  are 
not  liable  for  a  loss  resulting  from  a  depre- 
ciation in  the  value  thereof.  Lewis  v. 
Nobbs,  L.  R.  8  Ch.  Div.  591,  47  L.  J.  Ch. 
N.  S.  662. 

Under  a  will  authorizing  the  trustees  to 
invest  upon  "such  stock,  funds,  and  securi- 
ties as  they  or  he  shall  think  fit,"  a  trustee 
who  in  good  faith  invests  trust  funds  in  the 
debenture  of  a  limited  company  is  not  per- 
sonally liable  for  a  loss  resulting  therefrom. 
Re  Smith,  73  L.  T.  N.  S.  604,  65  L.  J.  Ch. 
N.  8.  159  [1896]  1  Ch.  71,  44  Week.  Rep. 
270.  In  this  case  another  of  the  trustees 
who  had  participated  in  the  investment 
had  received  a  bribe  permitting  it,  and  this 
was  held  to  be  inconsistent  with  good  faith, 
and  such  trustee  was  held  liiU>le  for  the  loss. 

Trustees  directed  by  a  will  to  "set  aside 
some  security  or  asset''  of  the  testator 
"(with  power  to  them  and  their  successors 
to  invest  and  reinvest  and  sell),  valued  by 
them"  at  a  specified  price,  and  given  very 
wide  discretion  by  other  provisions  of  the 
will,  cannot  be  held  liable  where,  in  good 
faith  and  in  the  reasonable  and  honest  exer- 
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else  of  their  judgment,  they  Invest  the 
amount  specified  in  gas  stock,  instead  of 
setting  aside  some  existing  security  valued 
at  the  designated  amount.  McCk>y  v.  Hor- 
witz,  *  supra. 

It  does  not  appear  in  Cadett  v.  Earle,  L. 
R.  5  Ch.  Div.  710,  that  the  action  was  to 
hold  the  trustees  liable  for  a  loss  which  had 
resulted  from  an  investment  in  Ohio  stock 
and  Georgia  bonds.  The  will  in  that  case 
authorized  an  investment  in  the  stock  or 
funds  of  the  government  of  the  United 
States  of  America  or  any  other  foreign 
government,  and  it  was  held  that  this  in- 
cluded the  stocks  of  the  state;  therefore  the 
trustees  were  justified  in  making  the  invest- 
ment. 

Even  though  the  trustee  be  authorized  to 
invest  in  bank  stock,  yet  if  he  invests  in  his 
own  name  he  is  liable  for  loss.  Stanley's 
Appeal,  8  Pa.  431,  49  Am.  Dec.  530; 
Lukens's  Appeal,  7  Watts  &  S.  48.  See  as 
to  liability  for  investments  in  trustees' 
name,  V.,  infra. 

But  if  the  trustee  fails  to  follow  the 
directions  in  the  will,  he  becomes  liable. 
Then,  under  a  will  authorizing  investments 
"in  any  security"  which  the  trustees  may 
deem  for  the  benefit  of  the  estate,  and  cal- 
culated to  carry  out  the  intention  of  the 
will,  but  directing  that  the  testator's  inter- 
est in  the  business  in  which  he  was  engaged 
be  closed  out,  trustees  are  liable  for  loss 
resulting  from  an  investment  in  the  pre- 
ferred stock  of  a  manufacturing  corpora- 
tion engaged  in  the  same  business  as  that 
of  the  testator,  and  formed  by  the  consoli- 
dation of  several  firms  of  which  that  in 
which  the  testator  was  interested  was  one, 
during  the  infancy  of  such  corporation  and 
before  it  had  shown  its  ability  to  achieve 
any  success  or  stability.  Re  Hall,  164  N. 
Y.  196,  58  N.  E.  11,  affirming  48  App.  Div. 
488,  62  N.  Y.  Supp.  888.  The  corporation 
in  question  had  no  real  estate  or  plant,  but 
issued  the  preferred  or  debenture  stock  for 
merchandise,  fixtures,  and  book  accounts. 

A  trustee  who  fails  to  comply  with  the 
express  and  positive  directions  of  the  will 
as  to  the  investment  of  the  trust  funds,  and 
who  has  not  applied  to  the  orphans'  court 
for  directions  as  to  an  investment  in  the 
stocks  or  securities  prescribed  by  statute, 
will  be  held  liable  for  a  loss  resulting  from 
investments  made  by  him.  Ihmsen's  Ap- 
peal, 43  Pa.  431. 

(IS)  Failure  to  exercise  due  care. 

So,  where  the  trustee  has  not  exercised 
the  requisite  degree  of  care,  even  though 
he  may  be  authorized  to  invest  in  stocks,  he 
is  personally  liable  for  a  loss  arising  from 
such  investment. 

Executors  under  a  will  directing  them  to 
invest  in  "some  good,  secure,  and  profitable 
stocks''  or  other  securities,  will  not  be  pro- 
tected from  liability  for  a  loss  from  the  pur- 
chase of  stock  of  a  railroad  company  selling 
slightly  below  par,  whose  road  is  heavily 
mortgaged  and  which  paid  its  last  cash  div- 
44  L.R.A.(N.S.) 


idend  a  few  months  after  the  purchase, 
where  it  was  made  without  an  examination 
into  its  condition,  although  matters  of  pub- 
lic record  and  statements  openly  published, 
which  could  have  been  easily  seen  and  ex- 
amined, would  have  shown  ttie  insecurity  of 
the  investment;  and  this  is  true  although 
the  investment  was  made  in  good  faith,  un- 
der the  belief  that  the  stock  was  good,  se- 
cure, and  profitable,  and  the  executors  had 
themselves  invested  in  the  same  stock. 
Ihmsen's  Appeal,  43  Pa.  431. 

The  court  in  Mattocks  v.  Moulton,  84  Me. 
545,  24  Atl.  1004,  under  a  testamentary' 
power  to  the  trustee  to  invest  in  such  man- 
ner as  he  should  deem  for  the  best  interest 
of  all  concerned,  holds  that  the  stock  of  a 
new  corporation  doing  a  somewhat  risky 
business  solely  upon  credit,  and  which  has 
assumed  obligations  by  leasing  two  factories 
in  addition  to  one  it  owned,  and  whose  busi- 
ness was  sensitive  to  changes  in  the  market 
and  other  variable  and  uncertain  elements, 
and  which  had  accumulated  no  surplus  and 
no  working  capital,  is  an  improper  invest- 
ment rendering  the  trustee  liable  for  a  loss. 

A  trustee  under  a  will  authorizing  him 
to  invest  the  trust  funds  in  "any  property, 
real  or  personal,  that  he  may  see  fit,"  has 
no  authority  to  invest  the  trust  funds  in  the 
purchase  of  stock  of  a  corporation  engaged 
in  manufacturing  oil  from  resin  by  an  un- 
tried patent,  overloaded  with  debt,  built 
on  borrowed  capital,  and  the  stock  of  whicli 
has  not  been  paid  up  in  cash  nor  the  factory 
finished.    Pray's  Appeal,  34  Pa.  100. 

In  the  absence  of  authority  in  the  instru- 
ment creating  the  trust,  the  trustee  is  not 
justified  in  investing  the  trust  fund  in 
shares  of  a  projected  railroad.  Kimball  v. 
Reding,  31  N.  H.  353,  64  Am.  Dec.  333. 

In  the  course  of  the  opinion  the  court 
states  that  if  the  discretion  of  the  trustee 
extended  to  the  buying  of  stock  at  all,  as 
to  which  the  case  did  not  call  for  an  opinion, 
his  purchases  should  be  limited  to  such  aa 
have  a  value  in  market  based  upon  a  regular 
income,  or  at  least  upon  an  income  that 
upon  an  average  for  a  consideral^le  period 
might  be  deemed  equivalent.  The  direction 
in  this  case  was  that  the  fund  would  be  by 
the  trustee  "invested  and  improved  accord- 
ing to  his  best  skill  and  judgment"  This 
was  held  not  to  enlarge  the  power  of  tJie 
trustee. 

3,  Order  of  court. 

The  liability  for  loss  upon  an  investment 
in  stock  is  sonietimes  placed  upon  the  fact 
that  no  order  of  court  was  obtained  for  the 
investment. 

Thus,  a  trustee  who  had  made  an  invest- 
ment in  bank  stock  without  an  order  of 
court  was  held  personalljr  liable  for  a  loss 
resulting  from  its  depreciation,  in  Wayman 
V.  Jones,  4  Md.  Ch.  500. 

And  in  Rogers  v.  Dickey,  117  Ga.  819,  45 
S.  E.  71,  a  guardian  of  infant  next  of  kin, 
who,  at  an  administrator's  public  sale  of 
securities  of  the  estate,  consisting  of  bank 
and  factory  stock,  discouraged  outside  bid- 
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ders  and  bid  in  such  securities  for  his  ward 
without  an  order  of  court,  where  there  was 
no  danger  of  sacrificing  the  securities,  was 
held  to  assume  the  risk  of  their  proving 
goody  and  liable  for  a  loss  resulting  to  the 
trust  estate  where  the  stock  subsequently 
became  worthless. 

With  reference  to  the  investment  the 
court  says  that  the  trustee  cannot  hazard 
funds  in  speculation,  business,  or  any  form 
of  investment  other  than  that  authorized  by 
the  deed  of  trust  and  statute  or  an  order  of 
•  court  of  competent  jurisdiction,  and  in  case 
of  such  an  investment  not  authorized  by  law 
the  trustee  is  absolutely  liable  for  losses, 
notwithstanding  the  investment  was  made 
in  good  faith  and  with  the  best  of  motives, 
and  in  property  which  was  deemed  by  pru- 
dent men  to  be  a  wise  use  of  the  money. 

In  the  absence  of  an  order  of  court,  an 
investment  in  the  stock  of  a  corporation 
oi^anized  as  an  ordinary  private  business 
enterprise  and  subject  to  all  the  usual 
vicissitudes  incident  to  the  prosecution  of 
a  merely  private  business,  cannot  be  made, 
as  it  puts  the  money  beyond  the  personal 
control  of  a  trustee  and  in  a  condition  from 
which  no  return  of  the  principal  sum  can 
be  reasonably  expected  without  the  hazard 
of  a  sale  of  the  stock  and  of  a  loss  which 
might  result  from  such  sale.  Tucker  v. 
State,  72  Ind.  242. 

Notwishstanding  a  settlement  with  his 
ward,  a  guardian  who,  without  authority 
from  the  court,  invests  the  money  of  the 
ward  in  bank  stock  which  he  turns  over  to 
the  ward  after  the  latter's  majority,  which 
stock  is  accepted  above  the  market  price, 
must  make  good  to  the  ward  the  difference 
between  the  market  value  at  the  time  of 
transferring  it  to  the  ward  and  the  amount 
for  which  it  was  received.  Lukens's  Ap- 
peal, 7  Watts  &  S.  48. 

Where  the  investment  in  corporate  stock 
has  been  made  upon  the  order  of  the  court 
or  approved  by  it,  no  liability  is  incurred 
by  the  trustee  for  a  loss  arising  therefrom. 
Wayman  v.  Jones,  4  Md.  Gh.  600;  Re  Ban- 
nin,  342  App.  Div,  436,  127  N.  Y.  Supp.  92. 

Where  a  widow  and  the  president  of  a 
trust  company,  which  is  acting  as  trustee 
for  the  widow  and  her  minor  children,  file  a 
petition  in  the  court,  asking  for  authority  to 
invest  the  trust  funds  in  the  capital  stock 
of  the  trust  company,  and  an  order  is  made 
directing  such  investment,  the  trustee  is 
not  liable  for  a  loss  resulting  to  the  trust 
.  estate  owing  to  the  subsequent  failure  of 
the  c(»npany.  Haddock  v.  Planters'  Bank, 
66  Qa.  496. 

See  subdivision  V.,  infra,  as  to  order  of 
court  generally. 

4,  InveetigaUan. 

Trustees  are  not  bound  to  make  a  personal 
investigation  of  bank  stock  in  which  they 
are  ab^t  to  invest,  in  every  instance.  Thus, 
in  Gray  v.  Lynch,  8  Gill,  403,  the  fact  that 
trustees  in  conunon  with  all  other  nonresi- 
dent stockholders  gave  a  power  of  attorney 
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to  a  certain  person  to  act  for  them  in  regard 
to  the  windmg  up  of  an  old  bcuik,  in  the 
stock  of  which  they  had  invested,  and  in  the 
application  to  a  state  l^islature  for  a 
charter  for  a  new  bank  in  which  they  were 
about  to  invest,  does  not  make  them  per- 
sonally liable  for  losses  to  the  trust  estate 
from  the  failure  of  the  new  bank. 

The  court  in  this  case,  after  elaborating 
upon  the  difficulty  of  a  personal  examina- 
tion by  trustees  into  the  character  of  the 
stock  of  a  bank,  concludes  by  saying  that 
after  it  has  all  been  accomplished  it  may 
safely  be  said  that  there  is  not  one  trustee 
in  five  hundred  whose  conclusion,  being  the 
result  of  his  own  investigation,  could  be  as 
safely  followed  as  that  of  one  who  formed 
it  exclusively  upon  a  perusal  of  the  stock 
quotation  current  of  the  day. 

In  Ihmsen's  Appeal,  43  Pa.  431,  where 
mortgages  on  a  railroad  company  in  the 
stock  of  which  the  trustee  had  invested 
were  on  record  in  the  recorder's  office,  and 
certain  other  facts  in  regard  to  the  company 
appeared  in  the  public  report  of  the  com- 
pany, it  is  stated  that  the  trustee  is  bound 
to  investigate  matters  of  public  record  and 
statements  openly  published,  all  of  which 
could  have  been  easily  seen  and  examined, 
and  would  have  shown  the  entire  insecurity 
of  the  investment  in  stock. 

5.  StocJc  in  foreign  companies. 

A  statute  providing  that  a  resident  guard- 
ian shall  not  remove  any  of  the  property 
of  the  ward  out  of  the  state  without  the 
permission  of  a  court  of  chancery  is  not 
violated  by  the  sale  of  stock  of  a  foreign 
bank  and  the  immediate  reinvestment  of  the 
proceeds  thereof  in  stock  of  another  foreign 
bank  without  an  order  of  court,  even  though 
the  term  "property"  should,  as  used  in  the 
statute,  be  held  to  embrace  intangible  es- 
tates. Durrett  v.  Com.  90  Ky.  312,  14  S. 
W.  189. 

A  statute  in  this  case  providing  that  a 
court  of  equity  may,  upon  the  application  by 
a  petition  from  the  guardian  or  ward,  cause 
the  estate  to  be  invested,  under  its  direc- 
tion, in  real  estate  or  in  safe  interest-bear- 
ing bonds  of  United  States,  the  state  of 
Kentucky,  or  some  county  or  town  of  the 
conunonwealth,  if  it  be  made  apparent  that 
such  an  investment  will  be  beneficial  to  the 
ward,  was  held  not  exclusive  of  all  other 
investments. 

Maryland  trustees  who,  in  good  faith  and 
after  consultation  with  various  persons  at 
the  expiration  of  the  charter  of  the  United 
States  Bank,  are  satisfied  that  it  will  be  a 
safe  and  profitable  investment  to  continue 
the  trust  funds  in  the  new  bank  about  to 
be  chartered  under  the  Pennsylvania  laws, 
and  who  do  so  continue  the  trust  funds 
therein^  in  accordance  with  the  other  stock- 
holders of  the  old  bank,  are  not  personally 
liable  for  a  loss  resulting  from  the  failure  of 
the  new  bank.    Gray  v.  I^nch,  8  Gill,  403. 

See  Contee  v.  Dawson,  2  Bland,  Oh.  264, 
supra,  m.  9. 
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See  Brown  t.  French,  125  Mass.  410,  28 
Am.  Rep.  254,  infra,  as  to  an  investment  in 
foreign  bonds. 

The  railroad  bonds  in  re  Barker's  Estate, 
159  Pa.  518,  28  Atl.  365,  368,  infra,  were 
apparently  bonds  to  a  foreign  company  but 
no  point  of  this  is  made  in  the  opinion. 

See  also  Cook  v.  Cook,  infra. 

h.  Corporate  honds, 

1.  In  general. 

In  Cook  v.  Cook,  34  Fed.  249,  an  invest- 
ment of  trust  funds  by  a  New  York  admin- 
istrator with  the  will  annexed,  in  mortgage 
bonds  of  a  Pennsylvania  corporation,  made 
without  an  order  of  the  court,  was  held  to 
be  the  same  as  no  investment,  so  that,  on 
such  bonds  becoming  worthless,  the  admin- 
istrator, or  his  executor  after  his  death, 
would  be  liable  for  the  amount  thereof. 
The  court  makes  the  statement  that  sueh 
investment  was  not  even  claimed  to  be  good 
so  as  to  bind  the  ceatuis  que  truat. 

A  trustee  has  no  authority  to  invest 
trust  funds  in  bonds  secured  by  a  mortgage 
on  the  real  estate  of  an  incorporated 
seminary,  and  will  be  liable  for  a  loss  re- 
sulting therefrom.  Huey's  Estate,  1  Ches- 
ter, Co.  Rep.  170. 

Testamentary  trustees  are  personally 
liable  for  loss  resulting  to  the  trust  estate 
from  an  investment  in  the  mortgage  bonds 
of  a  speculative  coal  mining  company,  is- 
sued for  an  amount  in  excess  of  the  value 
of  the  land  for  the  purpose  of  raising  funds 
to  construct  a  railroad  to  the  coal  field. 
Adair  v.  Brimmer,  74  N.  Y.  539,  15  Mor. 
Min.  Rep.  682.  The  court  states  that  the 
security  in  this  case, — an  undeveloped  coal 
mine, — ^though  technically  real  estate,  was 
of  the  most  speculative  diaracter,  requiring 
a  large  outlay  to  make  it  available  and 
proper  as  a  security  for  trust  funds.  It  is 
further  stated  that  the  investment  in  this 
case  was  a  compulsory  advance  to  promote 
the  mining  business  and  protect  stock  which 
the  trustees  had  received  in  payment  of 
coal  land  previously  conveyed  to  the  com- 
pany. The  court  had  previously  held  in 
this  case  that  the  transaction  in  which  the 
trustees  had  acquired  the  stock  above  men- 
tioned was  unauthorized,  and  therefore  the 
stock  which  they  received  became  their  in- 
dividual property,  and  thus  an  investment 
made  in  that  business  or  in  the  enhance- 
ment of  the  value  of  that  stock  was  im- 
proper. 

So,  an  investment  by  a  guardian  at  80  or 
85  cents  on  the  dollar  in  bonds  of  a  railroad 
company,  unsecured  by  mortgage  or  other- 
wise, is  improper,  and  renders  him  liable  in 
case  of  a  loss  by  the  depreciation  of  such 
bonds,  although  at  the  time  of  the  invest- 
ment the  bonds  were  sought  after  as  invest- 
ments by  prudent  and  cautious  men,  were  a 
favorite  investment  with  capitalists,  and 
their  coupons  taken  by  merchants  as  money, 
the  guardian  acted  in  entire  good  faith  in 
making  the  inveslanent,  and  purchased  at 
the  same  time  other  bonds  of  the  same  kind 
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for  himself.  Allen  v.  Oaillard,  1  S.  C.  279. 
The  court  treats  the  bonds  as  personal  se- 
curity and  states  that  under  the  rule  of 
Nance  v.  Nanoe,  1  S.  C.  209,  the  investment 
could  only  be  justified  under  special  circum- 
stances, which  ought  to  be  made  to  appear 
by  the  guardian. 

See  Re  Hunt,  121  App.  Div.  96,  105  N.  Y. 
Supp.  696,  infra,  VIII. 

On  the  contrarv,  a  guardian  was  held  not 
liable  in  Twaddell's  Appeal,  6  Pa.  15,  7 
Mor.  Min.  Rep.  189,  for  a  loss  resulting 
from  an  investment  made  without  an  order  * 
of  court,  in  the  loans  of  a  flourishing  cor- 
poration owning  coal  lands  and  a  canal,  and 
chartered  to  carry  on  the  business  of  min- 
ing, shipping,  and  carrying  coal,  the  value 
of  whose  landed  capital,  irrespective  of  its 
works,  greatly  exceeded  the  amount  of  its 
debts,  the  corporation  was  highly  considered 
at  the  time,  and  its  loans  were  commonly 
invested  in  by  trustees.  The  payment  of 
interest  was  suspended  by  reaison  of  inun- 
dations destroying  the  canal;  but  it  is 
stated  by  the  court  that  the  returning  pros- 
perity of  the  company  makes  the  matter  of 
the  liability  of  the  trustee  of  small  im- 
portance, so  it  is  not  clear  that  there  was 
a  loss  in  this  instance. 

In  Com.  ex  bel.  Algeb  v.  Rilet  the  right 
to  invest  in  corporate  bonds  is  denied. 

A  trustee  who  invests  in  bonds  secured 
by  a  second  mortgage  on  the  roadbed  and 
other  property  of  a  railroad  company  is 
personally  liable  for  the  amount  invested. 
Clark  v.  Anderson,  13  Bush,  111. 

Aside  from  the  notorious  fact  that  the 
value  of  railway  bonds  is  at  all  times  more 
or  less  controlled  by  combinations  of  spec- 
ulators and  dealers  in  such  securities,  they 
cannot,  when  due  and  payable,  be  enforced 
without  great  trouble  and  expense;  and  in 
the  case  of  a  second  mortgage  the  friendly 
concurrence  of  the  holders  of  the  first-mort- 
gage bonds  may  sometimes  be  indispensable 
to  make  the  security  available  at  all.    Ibid. 

In  Aydelott  v.  Breeding,  111  Ky.  847,  64 
S.  W.  916,  a  Kentucky  statute  providing 
that  trust  funds  should  not  be  invested  in 
the  bonds  of  any  railroad  unless  it  had  been 
in  operation  more  than  ten  years  and  dur- 
ing that  time  had  not  defaulted  in  the  pay- 
ment of  its  bonded  debt,  was  held  to  apply 
to  a  trustee  who  entered  upon  the  discharge 
of  his  duties  before  the  enactment  of  the 
statute,  but  who  made  the  investment  after 
such  enactment,  and  he  was  held  liable  for 
a  loss  resulting  from  such  an  investment. 

On  the  contrary,  a  trustee  cannot  be  said 
to  be  wanting  in  sound  discretion  where,  in 
good  faith,  he  purchased  in  1885  and  1886, 
when  the  financial  experiences  of  the  follow- 
ing years  were  unknown,  some  railroad 
bonds  in  a  small  western  railroad  corpora- 
tion which  did  not  pay  its  operating  ex- 
penses, where  such  bonds  were  guaranteed 
by  two  great  railroad  companies  between 
whose  roads  it  run, — simply  from  the  fact 
that  both  of  the  large  corporations  became 
insolvent,  where  one  of  them  subsequently, 
upon  reorganization,  provided  for  making 
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good  the  guarantr  to  the  extent  of  one  half 
of  such  bonds.  Green  v.  Chrapo,  181  Mass. 
65,  62  N.  E.  956.  It  was  urged  in  this  case 
that  the  guarantors  were  not  railroad  com- 
panies of  the  highest  standing;  but  the 
court,  after  reviewing  the  financial  history 
of  the  companies,  came  to  the  conclusion 
that  the  price  at  which  the  stock  of  these 
companies  sold  indicated  that  the  public 
estimated  the  value  of  both  properties  as 
many  millions  above  all  liability.  The  ac- 
tion in  this  case  was  by  a  life  beneficiary, 
and  the  fact  that  the  investment  still  paid 
a  laiger  income  than  the  United  States 
bonds  that  had  been  sold  and  the  proceeds 
applied  in  the  purchase  of  tiie  railroad 
bonds,  was  given  some  consideration  by  the 
court. 

See  Re  Davis,  183  Mass.  499,  67  N.  £. 
604,  supra,  where  the  investment  was  partly 
in  stock  and  partly  in  bonds. 

2,  Under  instrument  creating  trtist, 

A  trustee  under  a  will  directing  him  to 
invest  the  money  in  good  security,  such  as 
would  be  acceptable  to  the  cestui  que  trust, 
will  not  be  charged  for  the  depreciation  in 
the  investment  in  the  loan  of  a  navigation 
company  which  was  considered  safe  at  the 
time,  and  not  objected  to  by  any  party  in 
interest,  and  which  was  made  by  the  trustee 
in  good  faith  and  according  to  his  best 
judgment  as  an  intelligent  and  experienced 
man  of  business.  Dorsey's  Estate,  11  Pa. 
Co.  Ct.  12.  The  navigation  company  was 
subsequently  absolved  by  a  railroad  com- 
pany, and  a  change  of  the  first  investment 
was,  under  an  order  of  court,  made  for  the 
first  preference  bonds  of  the  railroad  com- 
pany, and  upon  a  sale  of  these  securities  a 
loss  resulted  to  the  trust.  The  court  dis- 
cussed the  question  generally  as  above 
stated,  however,  without  reference  to  the 
railroad  bonds. 

Executors  under  a  will  authorizing  them 
to  invest  trust  funds  in  loans  of  the  United 
States,  state  of  Pennsylvania,  city  of  Phila- 
4ielphia,  any  of  the  incorporated  districts  in 
the  county  of  Philadelphia,  or  in  any  of  the 
''public  stocks  or  securities  bearing  an  in- 
terest," will  be  protected  in  an  investment 
in  the  loan  of  a  rich  and  powerful  corpora- 
tion organized  for  the  purpose  of  con- 
structing a  canal,  and  mining  and  shipping 
coal,  whose  bonds  were  a  subject  of  invest- 
ment in  the  stock  market,  ana  quoted  in 
the  proceedings  of  the  board  of  brokers  by 
the  side  of  the  loans  of  the  United  States 
and  of  the  state,  more  often  than  the  loans 
of  the  city  or  the  incorporated  districts. 
Rush's  Estate,  12  Pa.  375.    It  does  not  ap- 

eear  in  this  case,  however,  that  there  had 
een  any  loss. 

Executors  who  are  authorized  to  use  their 
own  judgment  in  investing  money  arising 
from  the  testator's  estate  will  not  be  held 
liable  for  investing  in  railroad  bonds  se- 
cured by  a  first  mortgage,  the  entire  stock 
of  the  company  having  been  actually  paid 
in  cash  and  equal  in  amount  to  the  whole 
of  the  bonds  sold,  which  bonds  are  regarded 
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by  persons  of  reputed  good  judgment  as  a 
first-class  permanent  investment.  Brown 
V.  French,  125  Mass.  410,  28  Am.  Rep.  254. 
The  fact  that  the  entire  line  of  the  railroad 
was  outside  the  state  did  not  make  such 
purchase  improper,  where  the  executors  hon- 
estly believed  the  bonds  to  be  safe  and 
proper  investments,  and  the  purchase  was 
made  after  careful  inquiries  and  investiga- 
tions. 

A  recommendation  in  a  will  that  the 
executors  keep  at  least  half  of  the  fund  in 
their  hands  invested  in  mortgage  of  unen- 
cumbered real  estate,  as  the  testator  thinks 
well  of  that  kind  of  security,  but  expressly 
stating  that  th^  are  to  use  their  own 
judgment  as  to  investments,  does  not  pre- 
vent them  from  investing  in  railroad  bonds 
which  are  regarded  by  persons  of  reputed 
good  judgment  as  a  first-class  investment, 
although  there  are  no  mortgages  in  the 
trust  fund  at  the  time.    Ibid. 

When  a  testator  expressly  gives  his  trus- 
tees the  largest  discretion  to  use  their  own 
judgment  as  to  investing  trust  funds,  al- 
though he  couples  it  with  a  recommenda- 
tion, without  a  command,  that  at  least  half 
the  fund  be  invested  in  mortgages  on  im- 
encumbered  real  estate,  they  are  justified 
in  investing  the  funds  in  railroad  bonds  at 
85  per  cent  of  their  par  value  and  in  a 
promissory  note  of  an  individual,  secured 
by  a  pledge  of  twice  its  amount  in  such 
bonds,  and  if  they  act  in  good  faith  in 
making  such  investments  they  are  not 
chargeable  with  any  resulting  loss.    Ibid. 

In  Barker's  Estate,  159  Pa.  518,  28  Atl. 
365,  368,  an  investment  in  the  bonds  of  a 
railroad  company  still  in  the  process  of 
construction,  a  belief  in  the  ultimate  suc- 
cess of  which  was  shown,  however,  by  very 
large  purchases  of  its  bonds  by  men  of  ac- 
knowledged shrewdness  and  foresight  in  the 
financial  world,  was  held  to  impose  no  lia- 
bility upon  the  trustees  under  a  will  con- 
ferring very  large  discretion.  The  court  in 
this  case  expressed  a  doubt  as  to  whether 
the  trustees  by  reasons  of  the  provisions  of 
the  will  were  held  amenable  to  the  rules  of 
diligence  applicable  to  trustees  generally, 
but  states  that,  applying  those  rules  in 
their  severity,  a  trustee  who  invested  in 
the  bonds  of  a  railroad  company  such  as 
that  involved  in  this  case  is  not  personally 
liable  for  a  loss  resulting  to  the  trust  estate. 

Testamentary  trustees  who  are  authorized 
by  the  will  to  invest  in  first-class  mortgage 
bonds  of  railroad  companies  whose  roads 
are  finished  and  earning  interest  on  their 
entire  bonded  debt  will  not  be  held  liable 
for  a  depreciation  in  the  value  of  second- 
mortgage  bonds  of  a  completed  railroad 
earning  more  than  suflScient  to  pay  the  en- 
tire bonded  indebtedness,  purchased  by 
them  after  making  a  thorough  investigation 
and  obtaining  the  consent  of  .the  cestui  que 
trust.  Bartol's  Estate,  182  Pa.  407,  38  AtL 
527. 

Testamentary  trustees  given  authority  to 
purchase  first-class  mortgage  bonds  of  rail- 
road companies  whose  roads  are  "finished" 
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and  earning  interest  on  their  entire  bonded 
debt  are  not  prevented  from  purchasing 
bonds  of  a  railroad  fulfilling  other  require- 
ments, because  of  the  fact  that,  after  being 
completed  for  three  years,  it  had  been  de- 
cided to  build  an  extension  to  the  road. 
Ibid. 

Trustees  under  a  will  authorizing  them 
to  invest  in  "first-class  mortgage  bonds"  of 
railroad  companies  whose  ros^s  are  finished 
and  earning  interest  on  their  entire  bonded 
debt  are  not  restricted  to  the  purchase  of 
first-mortgage  bonds,  but  may  purchase  a 
second  lien  bond  if  the  security  seems  suffi- 
cient.    Ibid. 

Trustees  under  a  will  giving  them  au- 
thority to  sell,  mortgage,  or  lease  real  es- 
tate, convert  realty  into  personally,  person- 
alty into  realty,  with  "full  power  and  au- 
thority in  their  discretion  to  invest  .  .  . 
and  employ  said  real  estate,  and  generally 
manage  the  same;  to  continue  the  same  as 
it  is  invested  at  the  time"  of  testator's 
death,  "and  especially  as  invested"  in  a 
designated  corporation,  or  to  "change  such 
investments,"  have  the  power  to  purchase 
railroad  and  street  railway  bonds  as 
investments,  where  they  are  such  as  an  or- 
dinarily prudent  person  would  invest  in, 
having  regard  to  the  permanence  and  se- 
curity of  the  principal  as  well  as  the  pro- 
duction of  an  income  for  the  beneficiaries 
under  the  will,  although  they  are  not  of  the 
kind  authorized  by  Wisconsin  Laws  1903, 
chap.  317,  enumerating  the  investments 
which  may  be  made,  where  the  instrument 
creating  the  trust  contains  no  express  di- 
rections. Re  AllU,  123  Wis.  223,  101  N.  W. 
365. 

On  the  contrary,  trustees  under  a  will 
authorizing  them  to  invest  and  reinvest 
trust  fund  on  "such  securities  as  to  them 
shall  seem  advisable"  have  been  held  not 
authorized  to  invest  in  railroad  bonds  and 
therefore  liable  for  any  loss  by  depreciation. 
Re  Keteltas,  1  Connoly,  468,  6  N.  Y.  Supp. 
668. 

Under  a  will  authorizing  the  executors 
and  trustees  to  sell  any  part  of  the  estate, 
and  invest  the  proceeds  in  such  other  securi- 
ties as  may  "in  their  judgment  be  best," 
trustees  who  invest  $10,000  in  an  issue  of 
bonds  amounting  to  $350,000,  secured  by  a 
mortgage  on  a  manufacturing  plant  in 
another  state,  where  they  know  nothing  of 
the  value  of  the  plant,  and  consult  no  one 
before  purchasing,  other  than  their  brokers 
and  a  person  who  had  guided  the  testator  in 
his  investments,  and  the  company  defaults 
on  the  mortgage  •  interest  in  less  than  two 
years  after  the  purchase,  are  liable  to  be 
surcharged  for  the  amount  invested,  where 
the  investment  turns  out  a  losing  one. 
Hart's  Estate,  203  Pa.  480,  53  Atl.  364. 

Trustees  in  BartoFs  Estate,  supra,  before 
investing  in  the  bonds  of  a  railroad  com- 
pany, made  investigations  through  a  num- 
ber of  sources  as  to  the  condition  and  char- 
acter of  the  property,  and  obtained  a  manual 
giving  full  information  as  to  all  matters 
pertaining  to  its  physical  condition  and 
44  L.R^(N.S.) 


operation,  the  reports  concerning  the  ex- 
penses for  the  previous  year,  and  also  con- 
sulted a  report  of  Dunn  &  Company,  show- 
ing a  verv  favorable  physicaj  condition  of 
the  completed  road,  a  full  equipment  of 
engines  and  cars,  and  the  net  income  for 
the  previous  year,  and  also  obtained  a 
number  of  letters  of  business  men  ac- 
quainted with  the  property,  highly  com* 
mendatory  in  character  and  certifying  to  its 
being  a  fiourishing  company,  and  its  bonds 
a  first-class  investment. 

f  F.  Deposits  in  hatik. 

This  question  is  treated  in  a  note  to 
Chancellor  v.  Chancellor,  45  L.R.A.(NJ8.)  1. 

F.  Order  of  court. 

a.  In  general, 

A  trustee  is  not  liable  for  losses  on  an 
investment  made  in  good  faith  and  in  pur- 
suance of  an  order  of  court.  Re  Schandoney, 
133  Cal.  387,  65  Pac  877;  Nelms  v.  Sum- 
mers, 54  Ga.  605;  Tucker  v.  Tucker,  33  N.  J. 
Eq.  235;  Re  Vorhees,  3  N.  J.  L.  J.  211; 
Leake  v.  Leake,  75  Va.  702  {dictum) ;  Nagle 
V.  Robins,  9  Wyo.  211,  62  Pac.  154,  796. 

The  court  was  of  the  opinion  in  Old'a 
Estate,  176  Pa.  150,  34  Atl.  1002,  that  a 
trustee  who  has  made  a  judgment  loan  to 
the  life  tenant  upon  an  order  of  court 
after  a  full  and  fair  disclosure  of  all  the 
material  facts,  and  after  a  full  view  and 
consideration  of  such  facts,  is  not  personally 
liable  for  a  loss  resulting  to  the  trust  es- 
tate from  the  investment,  provided  he  has 
exercised  due  care  in  the  subsequent  care  of 
such  investment.  The  loan  in  this  case  was 
a  fourth  lien  on  the  property  given  as  secur- 
ity. 

In  Haddock  v.  Planters'  Bank,  66  Ga. 
496,  an  investment  of  the  trust  funds  in 
the  stock  of  the  company  which  was  acting 
as  trustee,  when  made  under  an  authoriza- 
tion of  the  court,  was  held  such  an  invest- 
ment as  imposed  no  liability  upon  the  trus- 
tee owing  to  the  failure  of  the  company. 

A  deposit  in  a  bank  made  in  good  faith 
and  under  the  direction  of  the  probate  judge 
was  held  not  to  impose  any  liability  on  the 
guardian,  in  Nelson  v.  Cowling,  89  Ark.  334, 
116  S.  W.  890. 

In  Re  Kohler,  15  Wash.  613,  55  Am.  St. 
Rep.  904,  47  Pac.  30,  an  executor  had  ob- 
tained an  order  of  court  for  a  deposit  in  a 
bank,  but  the  court  expressly  refrained 
from  deciding  whether  this  order  consti- 
tuted in  itself  a  sufficient  justification  for 
the  deposit,  but  based  the  decision,  holding 
the  executor  not  liable  for  a  loss  resulting 
from  the  failure  of  the  bank,  upon  the  fact 
that  he  had  exercised  due  care. 

See  Monroe  v.  Osborne,  43  N.  J.  £q. 
248,  10  Atl.  267,  supra. 

A  trustee  who  has  taken  a  transfer  of 
bank  stock  from  the  cestui  que  trust  to  re- 
imburse him  for  funds  of  the  trust  estate 
which  were  dissipated  by  the  cestui  que 
trust  without  fault  on  the  part  of  the  truf- 
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tee,  obtaining  the  sanction  of  the  court  to 
4Buch  transfer,  is  not  personally  liable  for  a 
loss  resulting  to  the  estate  from  the  depre- 
•elation  in  the  value  of  the  stock.  Wa3rman 
V.  Jones,  4  Md.  Ch.  600. 

See  Gilbert  v.  Welsch,  75  Ind.  557,  supra, 
"where  an  administrator  with  the  will  an- 
nexed, who  took  an  assignment  of  bank 
«tock  in  his  individual  name  from  his  pred- 
•ecessor  without  informing  the  court  or  the 
parties  interested,  was  held  personally  liable 
for  a  loss  resulting  from  the  depreciation  in 
the  stock. 

5.  Su/JUcienoy  of  order. 

Mere  verbal  authority  from  the  court  for 
the  making  of  an  investment  by  a  guardian 
is  insufficient  to  protect  the  guardian  if  a 
loss  occurs.  Carlysle  v.  Carlysle,  10  Md. 
440;  Nagle  v.  Robins,  9  Wyo.'211,  62  Pac. 
164,  796. 

Ilie  oral  testimony  of  one  who  was  judge 
of  the  county  court  at  the  time  a  loan  was 
made,  that  the  same  was  made  with  his 
knowledge  and  consent  and  by  his  approval, 
is  not  competent,  but  such  approval  must 
be  shown  by  the  record.  Mclnlyre  v.  People, 
103  lU.  142. 

The  fact  that  a  guardian  before  loaning 
out  his  ward's  money  presented  a  petition 
to  the  probate  judge  for  authority  to  make 
the  loan,  and  that  the  judge  indorsed  on 
the  back  of  such  petition,  "Examined  and 
allowed,''  does  not  constitute  such  a  direc- 
tion of  the  court,  within  Kirby's  Ark.  Dig. 
-§  3809,  as  will  relieve  the  guardian  from 
liability  for  a  loss  from  the  subsequent 
insolvency  of  the  borrower,  where  such  peti- 
tion was  not  given  to  the  clerk  of  the  court 
for  record.  Parker  v.  Wilson,  98  Ark.  653, 
136  S.  W.  981. 

The  fact  that  a  county  judge  advised  and 
acted  for  the  guardian  in  making  certain 
loans,  and  that  he  made  an  abstract  of  title 
and  drew  the  papers,  is  not  a  sufficient  com- 
pliance with  a  statute  requiring  an  order  of 
<M>urt  to  authorize  loans  by  a  guardian,  so 
as  to  relieve  the  guardian  from  liability  for 
loss.  Re  O'Brien,  80  Neb.  125,  113  N.  W. 
1001. 

The  fact  that  a  court  approved  the  annual 
report  of  the  guardian,  in  which  were  dis- 
•elosed  certain  loans  made  without  the  prior 
authorization  of  the  court,  is  not  equivalent 
to  a  prior  authorization,  where  no  hearing 
"was  had  upon  such  report,  no  investigation 
made,  and  no  notice  given  to  anyone  inter- 
ested in  the  estate  of  the  filing  of  the  report 
or  the  approval  thereof.    Ibid. 

In  Re  Foster,  15  Hun,  387,  where  a  trus- 
tee had  resigned  and  his  successor  had  been 
appointed,  and  notes  which  were  an  im- 
proper investment  had  been  taken  by  the 
■successor,  for  practically  the  whole  amount 
of  the  trust  fund,  the  approval  of  the 
account  of  the  first  trustee  and  his  dis- 
charge by  the  court  did  not  prevent  his  be- 
ing held  liable  for  a  loss  subsequently  oc- 
curring on  the  notes.  There  is  no  discussion 
on  this  point,  however,  by  the  court. 

It  is  stated  in  O'Hara  v.  Shepherd,  3  Md. 
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Oh.  306,  that  the  subsequent  recognition  by 
the  court  of  a  mortgage  as  a  valid  invest- 
ment of  the  money  of  the  ward  by  a  guard- 
ian is  in  legal  effect  the  same  as  if  previous 
authority  for  the  loan  had  been  obtained. 

A  subsequent  intermediate  approval  by 
the  court  of  an  investment  ma!de  by  a 
guardian,  although  prima  facie  evidence  of 
its  propriety,  is  not  conclusive  upon  the 
ward.  Nagle  v.  Robins,  9  Wyo.  211,  62 
Pac.  164,  796. 

The  fact  that  the  court  had  approved 
notes  and  mortgages  taken  by  an  executor 
without  previous  authority  of  the  court  does 
not  justify  him  in  renewing  such  obliga- 
tions twelve  years  later  in  his  own  name, 
so  as  to  relieve  him  from  personal  liabllitv 
on  such  renewals.  Re  Richmond,  9  Cal. 
App.  402,  99  Pac.  664. 

e.  As  affected  'by  statute. 

In  order  to  avail  himself  of  the  protec- 
tion of  an  order  of  court  authorizing  a  loan 
or  investment  by  him,  it  is  necessary  that 
the  trustee  obtain  the  order  in  the  manner 
pointed  out  by  statute,  if  there  is  a  stat- 
ute regulating  the  procedure.  Thus,  in  Cor- 
coran V.  Kostrometinoff,  21  L.R.A.  (N.S.) 
399,  91  a  C.  A.  619,  164  Fed.  685,  reversing 
3  Alaska,  263,  an  order  granted  a  guardian 
for  the  investment  of  trust  funds  without 
"notice  to  all  other  persons  interested,"  as 
required  by  statute,  was  held  to  be  no  pro- 
tection to  the  guardian. 

So,  where  the  trustee  has  failed  to  com- 
ply with  the  statute  as  to  the  manner  of 
taking  the  loan,  the  order  of  court  is  no 
protection. 

Thus,  a  personal  representative  selling 
land  on  credit  under  an  order  of  the  court 
of  probate  was  held  liable  for  a  loss  result- 
ing from  his  failure  to  take  two  sureties  for 
the  purchase  money,  as  required  by  the 
Alabama  statute,  although  his  report  show- 
ing that  only  one  surety  was  taken  had 
been  confirmed  by  the  court.  James  v. 
Faulk,  54  Ala.  184. 

See  American  Bonding  Co.  v.  People,  46 
Colo.  394,  104  Pac.  81,  supra,  II,  a,  S, 
where  an  unsecured  loan  in  violation  of 
statute  was  held  to  render  the  guardian 
liable. 

d.  In  excess  of  jurisdiction. 

Or,  where  the  order  of  court  is  made 
without  jurisdiction,  it  does  not  afford  any 
protection  to  the  trustee. 

Thus,  an  administrator  cannot  be  author- 
ized by  the  probate  court  to  advance  money 
to  the  surviving  partner  of  his  intestate 
for  the  purpose  of  carrying  on  the  partner- 
ship business,  and  is  personally  liable  in 
case  a  loss  results.  Tompkins  v.  Weeks,  26 
Cal.  61. 

Neither  can  a  court  order  a  legatee  to 
accept  anything  but  money  in  satisfaction 
of  a  legacy,  so  as  to  protect  the  trustee  on 
an  investment  made  by  the  creator  of  the 
trust  on  personal  notes  which  were  renewed 
by  him.  Michigan  Home  Missionary  Soc. 
v\  Corning,  164  Mich.  395,  129  N.  W.  686. 
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€•  Departure  from  order, 

A  truBtee  who  has  departed  from  the 
order  of  court  directing  the  investment  is 
liable  for  losses  resulting  from  the  invest- 
ment as  made  by  him. 

Thus,  an  administrator  who  sells  personal 
property  of  the  estate  under  an  order  direct- 
ing him  to  require  notes  with  at  least  two 
sufficient  sureties  from  the  purchaser,  and 
reports  to  the  court  a  compliance  with  the 
terms  of  the  sale,  whereupon  the  sale  is 
confirmed,  is  liable  for  any  loss  occurring 
because  of  his  taking  the  notes  of  two  per- 
sons only,  who  have  since  become  insolvent. 
Payne  v.  Pippey,  49  Ala.  509. 

A  trustee  appointed  by  the  court,  which, 
at  the  time  of  the  appointment,  ordered 
that  the  trust  fund  "he  securely  invested" 
and  held  subject  to  the  provisions  of  the 
will,  is  personally  liable  for  a  loss  resulting 
to  the  trust  estate,  where,  contrary  to  such 
order,  he  allows  that  fund  to  remain  in  a 
bank  for  nearly  two  years.  Re  Knight^  21 
Abb.  N.  C.  388,  4  N.  Y.  Supp.  412. 

The  committee  of  the  estate  of  a  lunatic, 
who,  in  violation  of  an  order  of  the  court 
permitting  him  to  loan  money  of  the  estate 
on  bond  and  mortgage  on  real  estate,  or 
on  bonds  of  the  United  States  or  of  the 
state,  or  on  stocks  or  bonds  of  the  city  and 
county  of  New  York,  makes  a  loan  secured 
only  by  a  mortgage  on  a  leasehold  estate 
in  real  property,  is  liable  for  a  loss  result- 
ing therefrom.  Butler  v.  Jarvis,  61  Hun, 
248,  4  N.  Y.  Supp.  137. 

A  trustee  who  has  been  ordered  by  the 
court  to  invest  trust  funds  in  slaves,  if, 
in  his  judgment,  such  investment  can  be 
made  on  advantageous  terms,  and,  until 
it  can  be  made,  to  pay  annual  interest  ac- 
cruing on  the  trust  fund  to  his  cestui  que 
trust,  is  not  justified  in  making  an  invest- 
ment in  Confederate  bonds  without  applying 
to  the  court  on  proper  notice  for  an  order 
directing  a  change  in  the  investment.  Snell- 
ing  V.  McCreary,  14  Rich.  Eq.  291. 

A  trustee  who,  in  the  midst  of  the  un- 
certain and  revolutionary  times  immediate- 
ly preceding  the  Civil  War,  under  an  order 
of  a  court  directing  an  investment  in 
slaves,  loaned  the  funds  without  any  secur- 
ity whatever,  is  liable  for  a  loss  resulting 
from  the  subsequent  insolvency  of  the  bor- 
rower.    Wynne  v.  Warren,  2  Heisk.  118. 

A  receiver  ordered  by  the  court  to  lend  a 
trust  fund  at  6  per  cent  interest  on  bond 
with  good  personal  security,  secured  also 
by  a  lien  on  real  estate  worth  at  least  the 
amount  of  the  loan,  payable  to  himself, 
with  interest  recoverable  by  suit  on  default, 
the  entire  debt  to  be  payable  on  two  suc- 
cessive defaults  of  interest,  is  liable  for  a 
resulting  loss,  where  he  talces  notes  instead 
of  bonds,  contracts  for  8  per  cent  instead 
of  6,  and  the  notes  are  taken  in  the  name  of 
a  third  person  instead  of  his  own  name,  al- 
though he  acted  in  good  faith  and  believed 
the  land  taken  as  security  was  worth  twice 
the  amount  of  the  loan.  Carr  v.  Morris, 
85  Va.  21,  0  S.  E.  613.  The  receiver  sub- 
sequently failed  to  enforce  the  trust  after 
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default  in  interest.  Hie  eourt  states  that 
the  receiver  is  liabl«  only  if  bis  departure 
has  caused  the  loss. 

A  trustee  who,  in  violation  of  an  order 
of  the  court  to  invest  trust  funds  in  United 
States  bonds,  leaves  the  fund  on  deposit  in 
a  bank  of  which  he  is  the  president  and  a 
large  stockholder,  and  from  which  he  is  a 
large  borrower,  will  be  held  liable  for  a 
loss  resulting  from  the  subsequent  insol- 
vency of  the  bank.  Whitehead  v.  White- 
head, 85  Va.  870,  9  S.  E.  10. 

A  commissioner  in  equity  who  was  or- 
dered by  the  court  to  invest  the  funds  on 
good  personal  security,  who  loaned  to  one 
who  was  owing  him  individually  a  sum  of 
money,  and  retained  this  sum  out  of  the 
trust  funds  loaned,  giving  to  the  borrower 
only  the  balance,  is  personally  liable  for  the 
loss  resulting  from  the  insolvency  of  the 
borrower  and  his  surety,  as  this  is  not  a 
compliance  with  the  court's  order.  Mulli- 
gan V.  Wallace,  3  Rich.  Eq.  111. 

See  Draper  v.  Joiner,  9  Humph.  612,  49 
Am.  Dec.  719,  infra,  where  a  guardian  dis- 
regarded an  order  of  court  as  to  where 
property  should  be  sold. 

See  Fulton  v.  Davidson,  3  Heisk.  614, 
supra,  where  an  investment  in  violation 
of  a  court  order,  upon  a  personal  note,  was 
held  to  impose  a  personal  liability  upon  the 
trustee. 

An  order  of  the  court  made  on  the  trus- 
tee's ew  parte  petition,  and  without  notice 
to  the  cestui  que  trusty  will  not  justify  the 
trustee  in  departing  from  the  terms  of  a 
previous  order  of  court,  directing  a  par- 
ticular mode  of  investment.  Snell  ing  v. 
McCreary,  supra. 

On  the  contrary,  a  trustee  was  held 
not  liable  for  investing  the  trust  fund  on 
the  security  of  a  judgment  by  confession 
without  the  issuance  of  an  execution,  in- 
stead of  on  the  security  of  a  deed  of  trust 
or  mortgage  as  directed  by  the  court,  where 
the  investment  was  subsequently  confirmed 
by  the  court,  and  he  turned  over  the  trust 
fund  three  and  one-half  years  after  the 
judgment  was  confessed  to  the  general  re- 
ceiver of  the  court,  at  which  time  the  in- 
vestment was  perfectly  secure,  and  the  loss 
was  due  to  its  becoming  barred  by  limi- 
tations six  and  one-half  years  after  his 
resignation,  although  judgment  would  not 
have  been  barred  for  twenty  years  if  an 
execution  had  been  issued.  Rush  v.  Steele, 
03  Va.  526,  25  Atl.  604. 

An  order  of  the  court  which  was  suffi- 
ciently broad  to  cover  the  investment  of 
any  and  all  funds,  but  which  was  not  used 
by  a  guardian  except  for  the  investment  of 
Confederate  funds,  is  no  protection  to  him 
for  a  breach  of  trust  in  receiving  the  Con- 
federate money  in  the  first  instance.  John- 
son V.  McCuIlough,  59  Ga.  212. 

A  trustee  cannot  escape  liability  for  an 
investment  in  Confederate  bonds  under  an 
eat  parte  order  of  court,  in  accordance  with 
the  provisions  of  the  Virginia  act,  March  5, 
1863,  unless  the  fund  invested  in  such 
bonds  was  received  in  the  due  exercise  of 


1911. 


INDIANA  TRUST  CO.  v.  GRIFFITH. 


943 


his  tniBty  and  there  was  no  person  on  hand 
entitled  to  receive  the  amount  so  invested. 
Kirby  v.  Goodykoontz,  26  Gratt  298; 
Leake  v.  Leake,  75  Va.  792.  See  further 
mnder  "Confederate  Securities,"  under  III., 
Aipra. 

See  Zimmerman  v.  Fraley,  70  Md.  561, 
17  Atl.  560,  supra,  HL 

/.  Effect  of  faUnre  to  ohtain, 

1,  Statute  not  expressly  requiring. 

In  the  absence  of  a  statute  requiring  an 
order  of  court,  a  trustee  who  fails  to  obtain 
such  order  is  not,  by  reason  of  such  failure, 
liable  for  a  loss  resulting  from  the  invest- 
ment, and  where  he  has  exercised  the  requi- 
site degree  of  care,  he  is  not  liable  for  the 
loss.  Stewart  v.  McMurray,  82  Ala.  269, 
3  So.  47;  Nagle  v.  Robins,  9  Wyo.  211,  62 
Pac.  154,  796. 

In  Re  Cousins,  111  Cal.  441,  44  Pac.  182, 
a  loan  was  made  on  real  estate  security 
which  was  ample  at  the  time  of  the  loan, 
without  an  order  of  court,  but  in  the  exer- 
cise by  the  guardian  of  good  faith  and 
ordinary  diligence,  and  he  was  held  not 
liable. 

Where  a  guardian  has  acted  in  good  faith 
and  with  ordinary  care  and  prudence  in 
making  a  loan  on  mortgage  security,  the 
failure  to  take  an  order  of  court  for  the 
loan  will  not  render  him  liable  therefor, 
in  the  absence  of  a  showing  that  such  fail- 
ure caused  the  Iobs.  Re  Curtis,  121  Cal.  468, 
53  Pac.  936. 

See  Re  Wood,  159  Cal.  466,  36  L.RJL 
(N.S.)  252,  114  Pac  992,  supra,  where  a 
guardian  who  had  made  a  permanent  bank 
deposit  under  a  joint  control  agreement 
with  his  surety  was  held  liable  on  the 
ground  of  the  joint  control  agreement. 

See  Washington  v.  Emery,  57  N.  C.  (4 
Jones,  Eq.)  32,  infra,  VIII.  a,  where  it  is 
held  that  the  burden  of  proving  good  faith, 
and  a  benefit  to  the  trust  fund  by  a  change 
of  investment,  rests  upon  the  trustee,  where 
he  has  made  such  change  without  an  order. 

A  guardian  who  makes  an  investment 
without  an  order  of  the  court  assumes  the 
risk  that  the  ward  may  on  final  settlement 
question  its  character  and  the  guardian's 
prudence  and  frugality  in  making  it,  and 
cause  the  latter  to  be  surcharged  if  a  loss 
occurs  because  of  inadequate  or  improper 
security.     Nagle  v.   Robins,   supra. 

On  the  contrary,  an  order  of  court  has 
been  held  necessary  to  protect  the  trustee 
from  liability  for  losses  on  investments 
made  by  him,  in  cases  in  which  there  is  no 
reference  to  statutes  requiring  such  order. 

Thus,  in  Quick  v.  iisher,  9  N.  J.  Eq.  802, 
affirming  8  N.  J.  Eq.  674,  where  a  trustee 
had  made  an  unauthorized  change  of  the 
trust  funds  from  personal  property  into 
real  estate,  it  is  stated  by  the  court  thai 
if  a  change  in  the  character  of  the  invest- 
ment be  deemed  necessary  or  for  the  in- 
terest of  the  beneficiary,  it  should  be  made 
only  with  the  permission  and  by  the  sanc- 
tion of  a  court  of  equity,  and  for  failure 
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to  obtain  this  order  the  trustee  was  held 
liable  for  the  loss  in  this  case. 

So,  in  Hosack  v.  Rogers,  9  Paige,  461,  an 
executor  who  loaned  funds  of  the  estate  to 
his  son  on  insufficient  security,  without  a 
previous  sanction  of  the  court,  was  held 
liable  for  a  resulting  loss.  This  decision, 
however,  is  based  largely  on  the  fact  that 
there  was  no  authority  given  the  executor 
to  use  the  funds  in  any  way. 

The  liability  for  losses  where  the  invest- 
ment was  made  without  an  order  of  court 
did  not  receive  any  attention  in  Hemphiirs 
Appeal,  18  Pa.  303,  further  than  the  citation 
of  the  English  rule  that  a  trustee  can  pro- 
tect himself  from  risk  only  by  investing 
on  the  security  of  government  or  real  se- 
curities, or  by  making  the  investment  in 
pursuance  of  an  order  of  court,  and  the 
apparent  approval  thereof.  In  Franken- 
field's  Appeal,  11  W.  N.  C.  373,  Hemphill's 
Appeal  is  regarded  as  having  settled  the 
rule  in  Pennsylvania  in  accord  with  the 
English  rule  as  stated. 

See  also  State  v.  Washburn,  67  Conn. 
188,  34  Atl.  1034,  infra,  VIH.  f. 

Although  the  failure  of  a  trustee  to  ob- 
tain an  order  of  court  for  an  investment 
is  not  conclusive  of  his  liability  for  a  loss 
thereon,  yet  if  he  has  made  the  investment 
without  the  requisite  degree  of  care,  he  is 
rendered  liable  for  a  loss  resulting. 

Thus,  it  is  stated  in  Re  Cardwell,  55  Cal. 
137,  and  again  in  Re  Carver,  118  Cal.  73, 
50  Pac.  22,  that  a  guardian,  by  securing 
the  consent  of  the  court,  can  invest  his 
ward's  estate  without  risk  to  himself;  but 
if  he  makes  such  investment  without  an 
order  of  court,  he  is  held  to  strict  account- 
ability. The  facts  in  the  latter  case  are 
very  meagerly  stated,  the  court  finding  only 
that  the  loans  were  made  upon  inadequate 
security,  and  were  not  such  as  a  prudent 
business  man  would  have  made.  In  the  for- 
mer case  the  loans  were  practically  equal 
to  the  value  of  the  property. 

A  statutory  provision  that  the  trustee 
may  call  the  cestiUa  que  trtist  before  the 
proper  court  and  have  the  proposed  invest- 
ment discussed  and  assented  to  by  the  par- 
ties or  authorized  by  the  court,  is  referred 
to  in  Mattocks  v.  Moulton,  84  Me.  545,  24 
Atl.  1004,  and,  no  authority  of  court  having 
been  obtained  in  this  case,  the  trustee  was 
held  liable  for  an  investment  upon  the  se- 
curity of  a  second  mortgage  and  in  the  stock 
of  a  private  corporation. 

Or  if  the  trustee  fails  to  comply  with  the 
form  in  which  trust  investments  should  be 
made,  he  is  rendered  liable  for  a  loss.  Thus, 
in  Gilbert  v.  Welsch,  75  Ind.  557,  where 
an  administrator  with  the  will  annexed 
took  an  assignment  of  bank  stock  in  his 
individual  name  from  his  predecessor,  with- 
out informing  the  court  or  the  parties  in- 
terested, he  was  held  personally  liable  for 
a  loss  resulting  from  the  depreciation  in 
the  stock. 

j9.  Statute  requiring. 

Where  the  statute  does  require  an  order 
of  court,  a  trustee  who  makes  an  invest- 
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meut  Tirithout  obtaining  such  order  is  per- 
sonally liable  for  a  loss  resulting  therefrom. 

Under  a  statute  providing  that  if  at  any 
time  the  guardian  shall  have  on  hand  money 
of  the  ward  beyond  what  is  necessary  for 
his  education  and  maintenance,  he  shall  loan 
the  same  under  the  direction  of  the  court, 
a  guardian  who  loans  the  ward's  money  on 
the  personal  note  of  the  borrower,  witnout 
first  having  procured  an  order  of  the  court 
to  make  the  loan,  is  liable  for  the  loss  re- 
sulting to  the  trust  estate,  and  it  is  no 
defense  that  he  acted  honestly  in  the  mat- 
ter, nor  that  he  took  steps  before  the  pro- 
bate judge  looking  to  his  approval,  but 
stopped  short  of  an  order  of  court.  Parker 
V.  Wilson,  08  Ark.  553,  136  S.  W.  981. 

The  court,  in  Carlysle  ▼.  Carlysle,  10  Md. 
440,  after  citing  sundry  statutes  of  the  state 
of  Maryland,  said  that  these  laws  mani- 
fested a  clear  intention  on  the  part  of  the 
legislature  to  protect  the  property  of  a 
ward  against  the  mismanagement  of  his 
guardian,  by  placing  not  only  the  sale  of 
the  property,  but  also  the  disposition  or 
investment  of  the  money,  under  the  control 
and  direction  of  the  orphan's  court,  and 
that  these  provisions  afforded  the  guardian 
ample  and  convenient  means  of  securing 
himself  from  loss,  and  therefore  he  thought 
proper  to  disregard  them,  and  chose  to  as- 
sume the  responsibility  of  investing  the 
money  without  the  sanction  of  the  court, 
he  should  be  held  answerable  for  any  loss 
resulting  from  such  an  imprudent  course. 

An  administrator  who  deposits  funds  be- 
longing to  the  estate  in  a  bank  without  an 
order  of  court  is  personally  liable  for  a  loss 
resulting  from  the  failure  of  the  bank. 
Bacon  v.  Howard,  20  Md.  191. 

Where,  by  the  fault  of  a  corporation  in 
registering  stock  owned  by  a  trust  estate, 
the  cestui  que  trust  is  enabled  to,  and  does, 
transfer  the  stock/  and  the  trustee,  to  se- 
cure reimbursement  to  the  trust  estate, 
secures  a  transfer  of  stock  from  the  cestui 
que  trust,  which  he  treats  as  an  actual  and 
permanent  investment,  without  reporting 
the  same  to  the  court  for  its  approval,  such 
trustee  is  personally  liable  for  the  loss 
resulting  to  the  trust  estate  therefrom. 
Wayman  v.  Jones,  4  Md.  Ch.  500. 

The  Georgia  Revised  Code,  Jan.  1,  1863, 
authorized  an  investment  of  trust  funds  in 
stocks,  bonds,  or  other  securities  issued  by 
the  state,  and  provided  that  any  other  in- 
vestments of  trust  funds  must  be  made  un- 
der an  order  granted  by  the  superior  court 
within  the  term,  or  by  the  judge  in  vacation, 
or  else  at  the  risk  of  the  trustees.  Camp- 
bell V.  Miller,  38  Ga.  304,  95  Am.  Dec.  389. 

Under  this  statute,  it  is  stated  in  Camp- 
bell V.  Miller,  supra,  that  a  trustee  who, 
near  the  close  of  1862,  received  payment  of 
a  note  forming  part  of  the  trust  funds  in 
Confederate  currency,  which  was  then  gen- 
erally received  by  prudent  men  in  the  trans- 
action of  their  own  business,  is  liable,  where 
he  invests  such  currency  without  an  order 
of  court  otherwise  than  in  the  stocks,  bonds, 
or  other  securities  authorized  by  statute. 

A  guardian  who,  in  1863,  loaned  out  to 
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private  individuals,  without  an  order  of 
court.  Confederate  notes  or  securities  re- 
ceived in  payment  of  a  debt  due  on  account 
of  the  trust,  is  liable,  in  case  of  loss,  for 
the  value  of  such  currency  at  the  time  of 
the  investment,  under  Ga.  Rev.  Code,  §  2304, 
adopted  January  1,  1863,  authorizing  the 
investment  of  trust  funds  in  ''stocks,  bonds, 
or  other  securities  issued  by  this  state," 
and  providing  that  any  other  investments 
of  trust  funds  must  be  made  under  an  order 
of  court,  or  else  at  the  risk  of  the  trustee. 
Brown  v.  Wright,  39  Ga.  96. 

Under  the  statute  of  Jan.  1,  1863,  an  in- 
vestment of  Confederate  money  in  the  cur- 
rency known  as  seven-thirties,  without  an 
order  of  court,  renders  the  guardian  per- 
sonally liable  for  a  loss  resulting.  Venable 
V.  Howard,  68  Ga.  167. 

A  deposit  of  trust  funds  by  a  receiver  in 
a  bank  without  an  order  of  court  was  held, 
in  Ricks  v.  Broyles,  78  Ga.  610,  6  Am.  St 
Rep.  280,  3  S.  E.  772,  to  impose  a  personal 
liability  upon  the  receiver  for  a  loss  due  to 
the  failure  of  the  bank;  but  the  liability 
is  based  upon  the  peculiar  character  of  the 
office  of  a  receiver.  See  the  x^ase  in  II.,  d,  8, 
supra. 

Nothing  is  said  in  the  opinion  in  this  case 
as  to  the  effect  of  the  failure  to  obtain  an 
order  of  court,  further  than  that  such  de- 
posit cannot  be  made  without  such  order. 

The  court  in  Rogers  v.  Dickey,  117  Ga. 
819,  46  S.  E.  71,  refers  to  an  order  of  court 
as  being  a  protection  for  an  investment  to 
be  made  by  a  trustee,  but  as  there  was  no 
order  of  court  in  this  case,  the  trustee  was 
held  liable,  and  the  statement  in  regard  to 
the  order  of  court  is  nothing  more  than 
dictufiu 

Under  a  statute  requiring  that  the  invest- 
ment by  guardians  of  trust  funds  shall  be 
upon  mortgage  security  to  be  approved  by 
the  court,  a  guardian  who  invests  the 
funds  upon  a  mere  personal  security,  and 
without  the  approval  of  the  court,  is  liable 
for  the  loss  resulting  to  the  trust  estatf>. 
Gilbert  v.  Guptill,  34  III.  112;  Wadswortli 
V.  Council,  104  111.  369  (not  clear  that  in- 
vestment was  upon  personal  security). 

When  a  mandatory  statute  requires  a 
guardian  to  keep  his  ward's  money  at  in- 
terest upon  good  security  to  be  approved 
by  the  court,  a  loan  made  by  him  upon 
real  estate  security  without  such  approval 
is  made  at  his  peril,  and  in  such  a  case  if 
a  loss  occurs  the  guardian  cannot  exoner- 
ate himself  by  showing  that  he  acted  in 
good  faith,  or  that  the  security  was  good 
when  taken,  but  subsequently  became  in- 
adequate in  consequence  of  a  general  shrink- 
age of  values.  Hughes  v.  People,  111  111. 
457,  approved  in  Winslow  v.  People,  117 
111.  155,  7  N.  E.  136. 

In  the  absence  of  an  order  of  court,  a 
trustee  under  a  will  bequeathing  stock  in 
a  specified  national  bank  to  be  turned  over 
to  the  legatee  after  the  death  of  designated 
life  tenants  and  the  discharge  of  certain 
other  legacies,  has  no  authority,  on  the  sur- 
render of  the  charter  of  such  bank  during 
the  continuance  of  the  trust,  to  continue 
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the  investment  in  a  partnership  which  was   for  failure  to  obtain  an  order  of  court  au 


formed  to  continue  the  business  of  the  bank. 
Penn  v.  Fogler,  182  111.  76,  65  N.  E.  192. 

In  Harward  v.  Robinson,  14  111.  App.  560, 
where  an  administrator  failed  to  obtain 
an  order  of  court  to  deposit  funds  outside 
the  jurisdiction,  as  required  by  statute, 
he  was  held  personally  liable  for  a  loss 
resulting  from  the  failure  of  the  bank. 

Under  a  statute  requiring  the  court  to 
authorize  the  loan  of  a  ward's  funds,  a 
guardian  who  has  loaned  the  ward's  funds 
on  real  estate  security  without  such  order 
of  court  is  personally  liable  for  the  loss 
resulting.  Re  O'Brien,  80  Neb.  125,  113  N. 
W.  1001. 

In  Garner  v.  Hendry,  95  Iowa,  44,  63  N. 
W.  359,  the  court  applied  a  statute  provid- 
ing that  the  guardian  of  a  minor  must  man- 
age the  minor's  interests  under  the  direc- 
tion of  the  court,  to  the  case  of  the  guardian 
of  an  incompetent,  and  held  that  where  such 
a  guardian  nad  received  from  his  predeces- 
sor certificates  of  deposit  representing  the 
trust  fund  on  deposit  in  a  bank,  and  had 
allowed  the  same  to  remain  in  the  bank 
for  over  fifteen  months  after  his  appoint- 
ment, in  the  meantime  changing  the  certifi- 
cates of  deposit  and  taking  a  new  one 
for  the  entire  amount,  without  any  au- 
thority from  the  court,  or  any  report  of  the 
condition  of  the  trust  estate  to  the  court, 
was  personally  liable  for  a  loss  resulting 
from  the  failure  of  the  bank. 

The  court  in  Frankenfield's  Appeal,  11  W. 
N.  C.  373,  after  stating  that  a  deposit  in 
a  bank  on  a  certificate  of  deposit  due  in 
three  months  is  in  the  nature  of  a  loan, 
holds  that  the  law  regulating  investments 
in  general  by  committees  of  lunatics  be- 
comes applicable  to  the  deposit,  and  this 
requires  an  order  of  court  in  order  to  exempt 
the  committee  from  liability,  and  he,  hav- 
ing failed  to  obtain  such  an  order  in  this 
case,  is  personally  liable  for  a  loss. 

A  guardian  who  invests  trust  funds  with- 
out an  order  of  court,  as  required  by  stat- 
ute, is  personally  liable  for  the  amount  thus 
invested,  but  upon  payment  of  this  amount 
he  is  entitled  to  the  security  which  he  has 
taken.     Mclntyre  v.  People,  103  111.  142. 

The  statute  referred  to  in  Moore  v.  Ham- 
ilton, 4  Fla.  112  and  Moore  v,  Felkel,  7  Fla. 
44,  required  an  order  of  court  for  an  in- 
vestment by  a  trustee,  but  the  liability  of 
an  executor  who  invested  the  trust  funds 
in  personal  security  apparently  without 
an  order  of  court  in  that  case  is  based  upon 
the  fact  that  the  investment  was  made  in 
personal  security,  and  nothing  is  said  as  to 
the  failure  to  obtain  an  order  of  court. 

3,  Indefinite  statutes. 

Not  all  statutes  relating  to  investments 
by  trustees  expressly  provide  that  the  trus- 
tee must  secure  the  order  of  a  court  to  au- 
thorize the  investment,  or  that  in  case  of  a 
failure  to  secure  the  order  of  court,  he  shall 
be  personally  liable  for  a  loss  resulting 
therefrom.  Under  statutes  which  do  not 
thus  clearly  define  the  liability  of  a  trustee 
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thorizing  an  investment  made  by  him,  the 
liability  of  the  trustee  is  not  so  clearly  de- 
fined. 

In  Coffin  V.  Bramlitt,  42  Miss.  194,  97  Am. 
Dec.  449,  under  a  statute  providing  that 
the  trustees  shall  not  be  liable  for  interest, 
and  giving  the  courts  authority  to  direct 
an  investment,  a  guardian  who  had  loaned 
out  his  ward's  money  for  Confederate  treas- 
ury notes  without  authority  of  court,  and 
deposited  the  treasury  notes  in  his  own 
name  for  the  purpose  of  investment  in  Con- 
federate bonds,  was  held  personally  liable 
for  a  resulting  loss. 

So,  in  Williams  ▼.  Campbell,  46  Miss.  57, 
an  administrator  who  had  invested  money 
in  Confederate  bonds  without  authority  of 
court  was  held  personally  liable  for  a  re- 
sulting loss. 

And  in  State  ex  rel.  Collins  v.  Gooch,  97 
N.  C.  186,  2  Am.  St.  Rep.  284,  1  S.  E.  653, 
under  a  statute  requiring  an  annual  ac- 
counting, and  giving  the  probate  court  con- 
siderable power  in  the  management  of  trust 
estates,  a  receiver  appointed  to  take  charge 
of  an  infant's  estate  and  manage  the  same 
and  report  to  the  court  annually,  who  de- 
posited a  part  of  the  funds  in  a  bank  in 
another  state  to  his  credit  as  receiver,  was 
held  liable  for  a  loss  resulting  from  the 
subsequent  failure  of  the  bank.  The  receiv- 
er in  this  case  had  acted  in  perfect  good 
faith,  but  had  failed  to  report  the  manner 
in  which  he  had  invested  the  estate  to 
the  court.  It  seems  to  have  been  regarded 
by  the  court  that  either  the  fact  that  the 
approval  of  the  court  was  not  obtained,  or 
the  fact  that  the  deposit  was  made  outside 
the  state,  was  sufficient  to  render  the  re- 
ceiver liable. 

The  court  in  Moore  v.  Eure,  101  N.  C. 
11,  9  Am.  St.  Rep.  17,  7  S.  E.  471,  regards 
the  case  as  decided  on  the  fact  that  no 
order  of  court  was  obtained. 

Under  a  statute  providing  that  if  it  shall 
appear  to  the  satisfaction  of  the  court  that 
there  is  a  surplus  of  money  in  the  hands  of 
the  executor  or  administrator  that  will  not 
be  shortly  required  for  the  expenses  of  ad- 
ministration or  payment  of  debts,  it  shall 
have  discretionary  power  to  order  him  to 
lend  out  the  money  on  such  terms  and  for 
such  time  as  may  be  deemed  best,  an  ad- 
ministrator who,  without  first  being  au- 
thorized by  an  order  of  court  to  do  so, 
lends  out  or  invests,  the  funds  ■  of  the  estate 
in  his  hands,  is  personally  liable  for  a  loss 
resulting.  Garesche  v.  Priest,  78  Mo.  126, 
affirming  9  Mo.  App.  270. 

Other  statutes  merely  authorize  the  trus- 
tees to  ask  the  direction  of  the  court  as 
to  investment,  without  requiring  them  to  do 
so.  Under  such  a  statute  an  investment 
made  without  an  order  of  court  does  not 
of  itself  render  the  trustee  liable  for  a 
resulting  loss.  Twaddell's  Appeal,  5  Pa. 
15,  7  Mor.  Min.  Rep.  189.  But  such  omis- 
sion is  a  species  of  negligence  and  must  al- 
ways have  its  weight.  Gray  v.  Fox,  1  N.  J. 
Eq'  259,  22  Am.  Doc.  508.  This  seems  to 
have  been  the  weight  attached  to  a  failure 
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to  obtain  an  order  in  Ihmscn's  Appeal,  43 
Pa.  431,  and  Lechler'a  Appeal,  10  Sadler, 
(Pa.)   547,  21  W.  N.  C.  605,  14  Atl.  451. 

The  court  in  Re  Cardwell,  55  Cal.  137, 
states  that  it  may  generally  be  said  that 
a  guardian  who  invests  moneys  of  his  ward 
without  an  order  of  court  does  so  at  his  own 
risk.  In  that  case,  however,  the  loan  was 
made  on  insufficient  security,  and  the  de- 
cision is  based  on  that  theory.  See  case, 
supra. 

And  while  a  trustee  may  go  into  a  court 
of  equity,  and  by  means  of  a  suit  get  the 
direction  of  the  chancellor  with  respect  of 
changing  an  investment  of  trust  funds,  and 
thus  protect  himself  from  liability,  yet  he  is 
not  bound  in  all  circumstances  to  do  so. 
Time  may  not  admit  of  it.  The  interest 
of  the  ward  may  forbid  delay,  and  to  re- 
quire him  always  to  do  so  would  be  often 
to  endanger  the  ward's  estate.  Durrett  v. 
Com.  90  Ky.  312,  14  S.  W.  189. 

The  right  of  a  trustee,  conceded  in  Citi- 
zens' Nat.  Bank  ▼.  Jefferson,  88  Ky.  651, 
11  S.  W.  767,  to  reinvest  trust  funds  which 
were  in  peril  without  applying  to  the  court 
for  leave  to  do  so,  when  the  emergency  was 
such  as  to  require  immediate  action  on  his 
part,  has  been  confirmed,  according  to  the 
court  in  Fidelity  Trust  &  S.  Vault  Co.  v. 
Glover,  90  Ky.  355,  14  S.  W.  343,  by  the 
statute  of  April  29,  1890. 

It  is  stated  in  Stevens  v.  Meserve,  73  N.  H. 
293,  111  Am.  St.  Rep.  612,  61  Atl.  420,  that 
under  a  statute  authorizing  a  guardian  to 
accept  from  the  administrator  of  an  estate 
the  property  of  the  estate  in  specie^  and 
to  hold  such  property  with  the  approval 
of  the  probate  court,  where  the  guardian 
has  accepted  property  in  specie  with  the 
approval  of  the  court,  his  responsibility  be- 
gan with  its  receipt  and  in  all  respects  re- 
sembled his  responsibility  relating  to  his 
ward's  real  estate,  but  unless  there  is  an 
order  of  court,  the  guardian,  upon  account- 
ing, must  show  that  in  agreeing  to  the  di- 
vision he  acted  in  good  faith  and  with  rea- 
sonable prudence  and  discretion,  but  the 
failure  to  obtain  an  order  does  not  make 
him  an  insurer  of  the  investment. 

A  judgment  of  a  court  authorizing  a 
guardian  to  invest  the  ward's  funds  in  real 
estate,  without  expressly  requiring  all  the 
estate  to  be  thus  invested,  does  not  take 
away  the  power  which  the  guardian  had 
under  the  general  law  independent  of  such 
judgment,  of  making^  other  investments 
without  the  direction  of  the  court.  Durrett 
V.  Com.,  supra. 

An  application  to,  and  an  order  of,  the 
court,  are  not  necessary  to  warrant  a  pub- 
lic officer  in  investing  funds  arising  on  a 
partition  sale,  which  belong  to  infants,  in 
bond  and  mortgage  upon  real  estate,  where 
the  security  is  apparently  ample  and  the 
officer  acts  in  good  faith.  Chestcrman  v. 
Eyland,  81  N.  Y.  398,  8  Abb.  N.  C.  92. 

g.  Such    investnienUi    as    court    would 
"have  ordered. 

It  has  sometimes  been  held  that  where 
the  investment  is  one  which  the  court  would 
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have  authorized  if  application  had  been 
made  previously  to  the  investment,  the 
court  will  ratify  the  same  thereafter,  and 
the  trustee  will  not  be  held  liable  for  a 
loss.       \y 

Thus,  the  Maryland  court  of  appeals  in 
Gray  v.  Lynch,  8  Gill,  403,  affirmed  it  to 
be  the  settled  rule  in  chancery  that  where  a 
trustee,  without  an  application  to  the  court, 
does  an  act  which  would  have  been  ordered 
if  authority  for  that  purpose  had  been  pre- 
viously applied  for,  and  at  the  time  of  the 
act  being  done  it  was  obviously  for  the 
benefit  of  all  concerned,  such  act  will  be 
ratified  and  affirmed,  and  held  of  the  same 
validity  as  if  it  had  emanated  from  the 
previous  order  of  the  chancellor. 

The  failure  of  a  trustee  to  obtain  the 
approval  of  the  court  of  an  investment  of 
trust  funds,  which  would  have  been  ap- 
proved if  the  application  had  been  made, 
will  not  render  him  liable  for  a  loss  re- 
sulting from  such  investment.  Cridland's 
Estate,  132  Pa.  479,  19  Atl.  362.  The  will 
in  this  case  contained  a  general  requirement 
as  to  the  approval  by  the  court  of  certain 
investments  enumerated  therein,  but  this 
seems  to  have  been  treated  as  not  extend- 
ing to  the  investment  made,  which  was  not 
one  of  those  named  in  the  will. 

A  trustee  who  has  acted  in  good  faith, 
with  ordinary  prudence,  in  making  an  in- 
vestment in  a  statutory  security,  will  not 
be  held  liable  for  a  loss  arising  from  depre- 
ciation in  the  value  of  such  security,  al- 
though the  investment  was  made  without 
previous  authority  of  the  court,  for  that 
which  the  court  would  have  ordered,  it  will 
ratify.  Re  Noble,  16  Pittsb.  L.  J.  (N.  S.) 
113. 

Where  a  trustee  authorized  by  the  court 
to  sell  bank  stock  and  invest  the  proceeds 
in  good  landed  securities,  upon  his  repre- 
sentation that  he  had  an  opportunity  to 
make  such  an  investment,  with  the  direc-, 
tion  to  report  his  proceedings  to  court, 
waits  five  years  before  selling  the  stock, 
and  then  uses  the  proceeds  in  part  pay- 
ment for  land  purchased  by  the  life  Insne- 
ficiaries,  and  makes  no  report  to  the  court, 
it  will  not  be  presumed  that  the  court 
would  have  approved  the  investment  if  it 
had  been  reported,  so  as  to  relieve  the 
trustee  from  a  resulting  loss.  Zimmerman 
V.  Fraley,  70  Md.  561,  17  Atl.  560. 

But  in  Wayman  v.  Jones,  4  Md.  Ch.  500, 
it  is  held  that  a  trustee  who  acts  upon  his 
own  discretion  in  making  an  investment  of 
trust  funds,  without  the  sanction  or  appro- 
bation of  the  court  to  which  he  is  answer- 
able, will  be  responsible  for  any  loss  which 
may  thereby  be  incurred,  although  the  in- 
vestment was  in  bank  stocks  esteemed  per- 
fectly good  in  the  market.  The  court  nad 
previously  authorized  the  purchase  of  stock 
of  the  same  bank,  and  would  probably  have 
approved  the  later  purchase  if  called  to  its 
attention. 

h.  Miscellaneous. 

A  guardian  who,  w^ithout  an  order  of 
court,  loans  money  to  one  who  promises  to 
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give  mortgage  security  therefor,  but  sub- 
sequently fails  to  do  so,  is  personally  liable 
for  the  amount  of  the  loan.  Re  Post/Myrick 
Prob.  Ct.  Rep.    (Cal.)   230. 

In  Barton's  Estate,  1  Pars.  Sel.  £q.  Cas. 
24,  and  Worrell's  Appeal,  9  Pa.  508,  the 
court  makes  the  statement  that  Pennsyl- 
vania act,  March  29,  1832,  Dunlop,  466,  au- 
thorizing a  trustee  to  present  a  petition  to 
the  orphans''  court  stating  the  amount  to 
desires  to  invest,  whereupon  it  shall  be  law- 
ful for  the  court  to  direct  the  investment 
in  the  stocks  or  public  debt  of  the  United 
States,  the  public  debt  of  the  state,  or  the 
public  debt  of  the  city  of  Philadelphia, 
or  in  real  securities,  on  such  terms  as  the 
court  shall  think  fit,  in  which  case  the 
trustee  shall  be  exempt  from  all  liability 
for  loss,  was  not  intended  to  prevent  all 
other  investment  than  those  mentioned,  but 
only  to  point  out  to  the  trustee  a  course 
free  from  risk. 

See  Lukens's  Appeal,  7  Watts  &  S.  48, 
supra. 

In  Sowerby  v.  Clayton,  3  Hare,  430,  8  Jur. 
697,  where  an  order  of  court  had  been  ob- 
tained by  an  administrator  who  was  also 
the  first  tenant  for  life,  as  to  the  direc- 
tion of  stock,  and  the  order  had  been 
entered  directing  a  sale  of  certain  stock 
and  an  investment  in  consols,  the  failure  of 
the  trustee  to  follow  out  this  direction  was 
held  to  render  him  liable  for  a  loss  re- 
sulting to  the  trust  estate. 

In  the  brief  report  of  Hancom  v.  Allen, 
Dick.  498,  it  is  stated  that  the  trust  money 
had  been  laid  out  by  the  trustees  in  funds 
which  sunk  in  value,  without  any  mala 
fide,  but,  the  same  not  being  laid  out  in 
the  fund  in  which  the  court  directed  trust 
money  to  be  laid  out,  the  trustees  were 
ordered  to  account  for  the  principal  and 
to  pay  it  into  the  bank. 

An  order  of  court  obtained  under 
Lynch's  act,  for  the  investment  upon  Irish 
securities  by  a  trustee  who  was  also  a 
solicitor  and  conducted  the  proceedings  be- 
fore the  master,  does  not  relieve  such  trus- 
tee from  the  loss  resulting  to  the  trust 
estate  from  the  insufficiency  of  such  securi- 
ties, where  there  was  not  sufficient  evidence 
of  the  value,  nor  any  consent  in  writing  of 
the  beneficiaries  as  required  by  the  trust 
instrument.  Norris  v.  Wright,  14  Beav. 
291. 

Under  Lynch's  act,  an  order  of  court 
was  necessary  in  a  case  in  which  there  were 
any  minor  or  unborn  children  interested. 
Ibid. 

A  trustee  who,  near  the  close  of  1862,  re- 
ceived payment  of  a  note  forming  part  of 
the  trust  fund  in  Confederate  currency, 
which  was  then  generally  received  by  pru- 
dent men  in  the  transaction  of  their  own 
business,  is  liable  for  the  value  of  the  cur- 
rency received  by  him,  to  be  estimated  at 
the  time  when  it  should  have  been  reinvest- 
ed, allowing  a  reasonable  time  therefor 
after  its  receipt,  whore  he  invests  such 
currency,  without  any  order  of  court,  other- 
wise  than  in  the  stocks,  bonds,  or  other  se- 
curities issurd  bv  the  state,  or  other  securi- 
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ties  authorized  by  law.  Campbell  v.  Miller, 
38  Ga.  304,  98  Am.  Dec.  389. 

In  O'Hara  v.  Shepherd,  3  Md.  Ch.  306,  an 
administrator  who  made  a  loan  on  mort- 
gage security,  at  the  solicitation  and  pro- 
curement of  a  guardian  of  one  of  the  bene- 
ficiaries of  the  estate  administered  upon, 
was  held  not  liable  for  the  loss,  the  court 
taking  the  view  that  the  act  was  that  of  a 
guardian,  and  not  of  the  administrator,  and 
therefore  the  question  of  the  power  of  the 
administrator  did  not  arise. 

In  Anderson  v.  Roberts,  147  Mo.  486,  48 
S.  W.  847,  where  there  was  a  devise  to  the 
comity  court  upon  certain  trust,  and  such 
judges  turned  the  trust  funds  over  to  the 
county  treasurer  in  good  faith,  believing 
him  to  be  solvent,  the  court  treated  the 
trustees  as  being  the  county  court,  and  not 
the  individuals  composing  the  court,  and 
stated  that  they  deposited  the  trust  funds 
in  the  only  proper  repository  for  funds 
that  the  county  court  had  the  management 
of,  and  having  done  so,  the  official  bond  of 
the  treasurer  would  be  liable  for  his  de- 
fault, and  held  that  the  judges  individually 
were  not  personally  liable  for  the  loss  to 
the  trust  estate  from  the  default  of  the 
treasurer. 

A  receiver  of  the  estate  of  an  infant, 
who  is  directed  by  the  court  to  collect, 
loan,  and  invest  the  funds  of  such  infant 
for  his  benefit  and  advantage,  under  the 
direction  of,  and  subject  to  such  rules  and 
orders  as,  the  court  may  from  time  to  time 
make  in  regard  thereto,  is  not  liable  for  a 
loss  on  such  investment,  where  he  proceeds 
at  once  to  collect  and  properly  invest  the 
money,  without  any  further  order  of  court, 
using  the  discretion  which  an  ordinarily 
prudent  man  would  use  in  the  investment 
of  his  own  funds.  State  ex  rel.  Alston  v, 
Massenburg,  125  N.  C.  682,  34  S.  E.  633. 

In  Fugate  v.  Honaker,  22  Gratt.  409,  an 
investment  in  Confederate  bonds  had  been 
made  under  an  order  of  court,  but  in  refer- 
ence thereto  the  court  states  that  "the  au- 
thority of  the  court  was  not  necessary  to 
warrant  the  investment,  as  they  were  ex- 
pressly authorized  by  the  will  'to  hold  the 
money  in  tlieir  hands,  or  to  loan  it  out 
as  they  may  think  liest,  and  to  pay  the 
children  as  they  become  of  age.'" 

See  Norris  v.  Wright,  subdivision  III.  b, 
above. 

VI,  Investments    in    trustee* s   individ' 

ual  name, 

"Whatever  the  actual  intention  of  the 
trustee  mav  be,"  savs  the  court  in  White  v. 
Sherman,  168  LI.  689,  61  Am.  St.  Rep.  132, 
48  N.  E.  128,  "the  weight  of  authority  seems 
to  be  that  where  he  invests  trust  money  in 
his  individual  name  he  commits  a  breach  of 
trust  which  subjects  him  to  the  same  liabil- 
ity as  if  there  had  been  a  wilful  conversion 
to  his  own  use." 

By  deposits  and  investments  in  his  own 
name  the  truster  obtains  advantages  by  way 
of  personal  credit  and  otherwiso,  to  which  he 
is  not  justly  entitled,  and  good  policy,  with 
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a  view  to  the  faithful  conduct  of  those  who 
are  made  trustees,  requires  that  they  should 
in  such  cases  take  the  risk  of  loss,  and  that 
there  should  be  no  inquiry  permitted  into 
the  good  faith  of  such  transaction,  the  se- 
cret springs  of  which,  in  most  cases,  it 
would  probably  be  impossible  to  discover. 
Gilbert  v.  Welsch,  75   Ind.  557. 

The  rule  which  makes  them  personally  li- 
able is  stated  in  Morris  v.  Wallace,  3  Pa.  St. 
319,  45  Am.  Dec.  642,  to  be  intended  to  pre- 
vent fraud,  avoiding  the  temptation  to  put 
profits  of  the  investment  in  their  own  pock- 
ets, and  throw  the  loss  if  any,  upon  others, 
— a  temptation  to  which  those  who  act  in  a 
fiduciary  character  are  exposed,  and  which 
produces  an  injustice  which  may  be  perpe- 
trated if  allowed,  almost  without  the  pos- 
sibility of  detection. 

A  testamentary  trustee  who  loans  the 
funds  of  the  trust  on  a  note  and  mortgage 
executed  to  himself  individually  commingles 
the  trust  funds  with  his  own  and  destroys 
their  identification,  and  therefore  is  liable 
for  their  loss.  De  Jamette  v.  De  Jarnette, 
41  Ala.  708. 

An  executor  who  takes  notes  and  mort- 
gages in  his  own  name,  without  any  order 
of  court,  in  renewal  of  notes  and  mortgages 
taken  by  him  years  before,  including  ac- 
crued interest  therein,  thereby  mingles  the 
trust  property  with  his  own  so  as  to  be- 
come liable  to  the  estate  for  the  amount  of 
the  renewal  notes  and  mortgages.  Re  Rich- 
mond, 9  Gal.  App.  402,  99  Pac.  554. 

The  provisions  of  Cal.  Civ.  Code,  §  2236, 
that  a  trustee  who  wilfully  and  unneces- 
sarily commingles  the  trust  property  with 
his  own  in  such  wise  as  in  appearance  to 
constitute  himself  its  absolute  owner  be- 
comes thereby  liable  for  its  safety  in  every 
event,  were  held,  in  Re  Bane,  120  Cal.  533, 
65  Am.  St.  Rep.  197,  52  Pac.  852,  to  apply  to 
a  guardian  who  takes  a  note  and  mortgage 
in  his  own  name,  rendering  him  liable  for 
the  loss,  although  he  makes  the  loan  for  the 
benefit  of  the  ward,  and  without  any  inten- 
tion to  profit  from  the  transaction. 

A  trustee  who  has  always  used  the  trust 
fund  as  his  own,  and  made  all  investments 
in  his  own  name,  with  nothing  to  indicate 
an  appropriation  to  the  purposes  of  the 
trust,  is  personally  liable  for  losses  sus- 
tained from  payments  to  him  in  Confederate 
money.  Mitchell  v.  Moore,  95  U.  S.  587,  24 
L.  ed.  492,  affirming  2  Woods,  483,  Fed.  Cas. 
No.  9,770. 

In  Slauter  v.  Favorite,  107  Ind.  291,  57 
Am.  Rep.  106,  4  N.  E.  880,  the  mortgage  was 
taken  in  the  individual  name  of  a  guardian, 
but   liability  was  based  on  fraud. 

An  administrator  who  makes  a  loan  to  an 
individual,  taking  the  borrower's  note  pay- 
able to  himself  without  interest,  treating 
the  transaction  as  his  own  individual  mat- 
ter, is  personally  liable  for  a  loss  resulting 
from  the  bankruptcy  of  the  borrower.  La- 
coste's  Estate,  My  rick  Prob.  Ct.  Rep.  (Cal.) 
67. 

The  court  is  of  the  opinion,  in  Clav  v. 
Clay,  3  Met.  (Ky.)  548,  that  the  fact  that  a 
guardian  took  a  note  from  one  to  whom  he 
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had  lent  trust  funds,  in  his  individual  name, 
rendered  him  personally  liable  for  a  loss  re- 
sulting from  the  failure  to  pay  it. 

If  a  guardian  takes  for  a  loan  a  note  pay- 
able to  himself  individually  without  a  des- 
ignation of  his  official  character,  he  cannot 
be  allowed  to  show,  on  failure  of  the  debtor, 
that  it  was  taken  for  the  funds  of  the  ward, 
so  as  to  relieve  himself  from  liability  for 
the  loss.  Knowlton  v.  Bradley,  17  N.  H. 
458,  43  Am.  Dec.  609. 

In  State  ex  rel.  Mcintosh  v.  Greensdale, 
106  Ind.  364,  55  Am.  Rep.  763,  6  N.  E.  926, 
infra,  the  predecessor  of  a  guardian  had 
taken  a  note  to  himself  individually,  and 
the  guardian  was  held  personally  liable 
therefor. 

A  guardian  who  invests  in  bank  stock  in 
his  own  name  is  personally  liable  for  the 
amount  invested,  even  though  he  was  ex- 
pressly authorized  by  the  will  to  make  an 
investment  in  bank  stock  for  the  ward. 
SUnley's  Appeal,  8  Pa.  431,  49  Am.  Dec.  530. 

An  administrator  with  the  will  annexed, 
who  takes  an  assignment  of  bank  shares  in 
his  individual  name  from  his  predecessor, 
without  disclosing  the  fact  to  the  court  or  to 
the  parties  interested,  is  personally  liable  for 
a  loss  resulting  from  a  depreciation  in  the 
value  of  such  snares;  and  his  good  faith  and 
care  in  making  the  investments  are  imma- 
terial.   Gilbert  v.  Welsch,  75  Ind.  657. 

A  trustee  who  takes  corporate  stock  in 
his  individual  name  without  anything  to  in- 
dicate his  fiduciary  character  is  liable  for 
the  amount  so  inves^d,  in  case  a  loss  occurs, 
without  regard  to  his  intention,  or  to  his 
honesty  and  good  faith  in  the  matter.  Mor- 
ris V.  Wallace,  3  Pa.  St.  319,  45  Am.  Dec.  642. 
See  this  case,  supra,  II.  83  for  another 
ground  of  liability. 

A  trustee  is  not  justified  in  taking  in 
his  own  name  certificates  of  railroad  stock 
purchased  with  trust  funds,  on  the  theory 
that  it  might  be  necessary  to  dispose  of  the 
stock  quickly,  and  that  an  application  to 
the  court  would  create  delay.  White  v. 
Sherman,  168  111.  689,  61  Am.  St.  Rep.  132, 
48  N.  E.  128. 

See  Coffin  v.  Bramlitt,  42  Miss.  194,  97 
Am.  Dec.  449,  where  a  guardian  who  took 
in  his  own  name  a  certificate  for  Confeder- 
ate bonds  purchased  with  money  of  the 
ward  was  held  personally  liable  for  the 
amount  so  invested,  on  the  bonds  becoming 
worthless.  In  one  part  of  the  opinion  in 
this  case  the  liability  is  based  upon  the  lack 
of  the  exercise  of  proper  care,  while  in  the 
other  it  is  based  upon  the  fact  that  no  order 
of  court  was  obtained,  and  that  the  loan  was 
taken  in  the  individual  name  of  the  guard- 
ian; and  it  is  not  clear  whether  or  not 
there  were  two  independent  loans  in  this 
case,  to  which  these  different  rules  were  ap- 
plied. 

A  guardian  in  taking  a  mortgage  In  his 
own  name  individually  for  the  amount  of 
the  trust  fund,  and  in  subsequently  taking 
the  title  to  the  mortgciged  property  in  his 
own  name,  subject  to  that  mortgage,  be- 
comes prima  facie  liable  personally  for  the 
amount  of  the  trust  fund*    Stothoff  v.  Reed, 
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32   N.   J.   Eq.   213.    See   supra,   for   a   full 
statement  of  the  facts  in  this  case. 

A  guardian  receiving  land  contracts  from 
his  predecessor,  to  be  sold  for  the  benefit 
of  his  ward,  who  surrenders  them  and  takes 
deeds  in  his  own  name,  pledging  his  own  re- 
sponsibility for  part  of  the  purchase  money, 
transcends  his  powers  as  guardian,  and  be- 
comes liable  to  the  ward  for  their  value. 
White  V.  Parker,  8  Barb.  48.  It  does  not 
clearly  appear  that  there  had  been  a  loss 
after  the  property  came  into  possession  of 
the  defendant. 

In  Cureton  v.  Watson,  3  S.  C.  461,  the 
court  states  that  a  guardian  who  accepted 
payment,  in  greatly  depreciated  Confeder- 
ate currency,  of  debts  payable  In  gold,  and 
invested  the  proceeds  in  Confederate  bonds, 
would  have  occupied  a  much  better  position 
if,  at  the  time  of  such  investment,  he  had 
so  indorsed  the  bonds  as  to  show  that  they 
were  held  for  the  interest  of  the  wards,  in- 
stead of  taking  them  in  a  form  which 
failed  to  show  his  fiduciary  character  in  any 
manner. 

In  Jameson  v.  Shelby,  2  Humph.  198,  in- 
fra, VIII.,  an  executor  who  transferred  stock 
belonging  to  the  estate,  to  himself  individ- 
ually, was  held  personally  liable  for  loss. 

A  guardian  who,  on  selling  property  of 
the  ward,  takes  an  obligation  in  payment, 
payable  to  himself  individually,  and  not  as 
guardian,  thereby  exposing  the  fund  to  the 
hazard  of  being  made  subject  to  claims  of 
his  own  creditors,  is  guilty  of  a  conversion 
of  the  fund,  which  renders  him  liable  in  case 
of  its  own  loss  by  the  subsequent  insolvency 
of  the  purchaser.  Draper  v.  *  Joiner,  9 
Humph,  612,  49  Am.  Dec.  719. 

See  Re  Curtis,  162  Mich.  47,  127  N.  W.  36, 
supra,  n.  d,  2,  where  an  administrator  who 
purchased  a  draft  payable  to  himself  indi- 
vidually was  held  personally  liable  for  a  loss 
resulting  from  the  failure  of  the  bank. 

But  the  fact  that  a  mortgage  is  taken  in 
the  individual  names  of  trustees  will  not 
render  them  personally  liable  in  case  of  a 
loss,  where,  within  a  very  short  period 
after  its  date,  and  before  any  depreciation 
in  value  has  taken  place,  it  is  credited  to 
the  trust  estate  in  their  joint  account,  and 
confirmed  by  the  court.  Noble's  Estate,  16 
Pittsb.  L.  J.  (N.  S.)  113. 

In  Pennsyl's  Appeal,  2  Monaghan  (Pa.) 
361,  15  Atl.  719,  the  testatrix,  shortly  be- 
fore her  death,  had  told  a  person  obtaining 
subscriptions  for  a  proposed  bank  in  the 
neighborhood,  that  she  wished  to  take  stock 
therein  for  her  executor  for  the  use  of  her 
children,  and  had  verbally  instructed  the 
person  appointed  executor,  who  had  her 
money,  to  take  stock  in  such  bank  with  the 
money  in  his  hands,  after  her  death.  The 
executor  was  called  on  to  take  stock  for  the 
children,  and  he  sent  the  money  as  executor 
to  take  the  stock,  with  the  understanding 
and  intention  of  himself  and  the  persons 
obtaining  subscriptions  that  the  stock  was 
taken  by  him  in  his  representative  capacity, 
with  the  trust  money  for  the  benefit 
of  the  children.  The  cashier  of  the  I 
bank,  however,  made  out  the  certificates  I 
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in  ^the  name  of  the  executor  without 
reference  to  his  representative  capacity,  and 
retained  them  without  notifying  the  execu- 
tor, who  supposed,  until  shortly  before  filing 
his  account,  that  the  stock  was  in  his  name 
as  executor  or  trustee,  and  he  made  decla- 
rations as  to  the  ownership  of  the  stock, 
both  at  the  time  of  the  investment  and  after- 
wards, which  would  have  prevented  him 
from  claiming  the  same  as  his  own  against 
the  demand  of  the  oestuis  que  trust.  The 
court  held  that  the  investment  was  not  in 
his  own  name,  but  in  his  representative  ca- 
pacity, so  that  he  was  not  liable  for  a  loss 
resulting  from  a  subsequent  depreciation  in 
the  value  of  the  stock.  The  court  consid- 
ered that  the  beneficiaries  were  not  placed 
in  any  worse  position  than  if  the  certificates 
had  been  properly  taken. 

In  Hunt's  Appeal,  141  Mass.  515,  6  N.  E. 
554,  the  trustee  purchased  a  certificate  of 
deposit,  taking  the  indorsement  thereof  to 
himself  individually  and  subsequently  in- 
dorsing the  same  to  himself  as  trustee.  The 
master  found  as  a  fact  that  the  transaction 
was  not  one  in  which  the  trustee  individual- 
ly transferred  the  certificate  to  himself  as 
trustee,  but  that  the  purchase  was  by  him 
as  trustee,  and  that  the  indorsements  were 
mere  form,  and  this  finding  was  relied  on  by 
the  Supreme  Court. 

A  guardian  who,  on  the  renewal  of  a  note 
for  money  belonging  to  the  ward,  takes  a 
note  payable  to  himself  in  his  own  right,  is 
liable  for  a  loss  resulting  from  the  subse- 
quent insolvency  of  the  ms^ker,  even  though 
he  was  ignorant  of  the  change  at  the  time 
the  renewal  note  was  taken,  where  he  made 
no  attempt  to  have  the  matter  corrected 
after  discovering  that  the  note  was  made 
payable  to  himself.    Draper  v.  Joiner,  supra. 

The  investment  by  executors  of  $5,000  in 
coupon  bonds  of  the  United  States  and  of 
the  state,  and  the  putting  of  the  same  into 
an  envelop  labeled  "Investment  of  $5,000 
for"  testator's  grandson,  with  the  date  of 
the  purchase,  and  the  putting  of  such  envel- 
op into  a  tin  box  which  is  deposited  in  the 
vault  of  a  bank,  is  a  sufficient  constitution 
of  the  trust,  under  a  will  directing  the  exec- 
utors to  invest  $5,000  "in  such  stocks  or 
other  productive  property  as  they  may  deem 
advisable,  in  their  names  as  executors,"  for 
the  benefit  of  such  grandson;  and  registra- 
tion of  such  bonds  in  their  names  as  execu- 
tors is  unnecessary.  Carpenter  v.  Carpen- 
ter, 12  R.  I.  544,  34  Am.  Rep.  716. 

An  executor  should  not  be  charged  with 
the  entire  amount  of  a  debt  because  in  pro- 
curing a  mortgage  for  an  unsecured  note  she 
takes  the  same  in  her  own  name,  under  the 
honest  belief,  produced  by  legal  advice,  that 
the  fund  is  at  her  disposal;  but  she  will  be 
charged  only  with  the  amount  which  she 
actually  collects.  Syme  v.  Badger,  92  N.  C. 
706. 

See  Ringgold  v.  Ringgold,  1  Harr.  &  G.  11, 
18  Am.  Dec.  250,  infra,  VIH.  f. 

An  executor  who  invests  money  of  the 
trust  estate  in  a  mortgage  to  himself,  and 
who  subsequently  on  foreclosure  purchases 
the  property  and  takes  title  in  his  own  name 
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without  anything  to  indicate  his  represent- 
ative capacity,  is  personally  liable  for  the 
amount  so  invested.  Carr'a  Estate,  24  Pa. 
Super.  Ct.  369. 

Where  a  trust  company,  on  foreclosing  a 
mortgage  properly  taken  out  in  its  name  as 
trustee,  takes  title  in  the  name  of  an  officer 
who  subsequently  becomes  president,  and  al- 
lows the  latter*s  declaration  of  trust  to  re- 
main unrecorded  for  four  years,  the  bene- 
ficiary can  accept  the  premises  as  part  of 
the  trust  fund,  or  require  the  trustee  to  ac- 
count for  the  purchase  money,  with  interest. 
Freas'B  Estate,  231  Pa.  256,  79  Atl.  613. 

A  guardian  who  takes  in  his  own  name  a 
conveyance  of  real  estate  in  payment  of  a 
debt  of  the  ward  which  he  might  have  col- 
lected may  be  charged  with  the  amount  of 
the  debt,  or  made  accountable  for  the  land, 
at  the  option  of  the  ward.  Royer's  Appeal, 
11  Pa.  36. 

A  guardian  who  makes  a  loan  on  a  judg- 
ment bond  which  he  supposes  to  be  suffi- 
cient will  be  charged  with  the  full  amount 
of  such  loan,  where  he  himself  purchases  the 
property  at  a  sheriflf's  sale,  on  a  foreclosure 
of  such  bond,  for  less  than  the  amount  of 
such  loan.    Dietterich  v.  Heft,  6  Pa.  87. 

VII.  Mingling  of  trust  funds, 

A  trustee  who  takes  to  himself  and  in  his 
own  name  a  mortgage  and  note  as  security 
for  trust  money,  constitutes  himself,  in  the 
opinion  of  the  court  in  Re  Banc,  120  Cal. 
533,  65  Am.  St.  Rep.  197,  52  Pac.  852,  in  ap- 
pearance an  absolute  owner,  and  becomes 
absolutely  liable  for  the  safety  of  the  trust 
property,  on  the  ground  that  he  has  mingled 
it  with  his  own,  within  the  meaning  of  the 
California  statute  (Ov.  Code,  §  2236). 

It  is  stated  in  Knowlton  v.  Bradley,  17  N. 
H.  458,  43  Am.  Dec.  609,  that  if  a  trustee 
mixes  the  money  belonging  to  the  trust 
with  his  own,  and  keeps  no  separate  ac- 
count of  it,  his  bondsman  may  be  liable  in 
case  of  loss. 

A  guardian  who,  instead  of  investing  Con- 
federate money  received  in  December,  1862, 
in  payment  of  a  debt,  mixes  it  with  his  own 
and  uses  it  promiscuously,  renders  himself 
liable  for  its  value  at  the  time  of  its  re- 
ceipt. State  ex  rel.  Cummings  v.  Mebane, 
63  N.  C.  316. 

An  administrator  who  mixes  trust  funds 
consisting  of  Confederate  money  collected 
by  him  for  his  estate,  with  his  own,  and 
uses  it  in  his  business,  is  chargeable  with 
the  value  of  such  funds.  McElroy  v.  Thomp- 
son, 42  Ala.  656. 

An  executor  who  mingles  with  his  own 
funds  Confederate  money  while  it  is  still 
passing  current  is  liable  for  the  value  of 
such  money  at  the  time  it  came  into  his 
hands.     Shipp  v.  Hettrick,  63  N.  C.  329. 

A  trustee  who  minp^led  trust  funds  with 
his  own  without  keeping  any  separate  ac- 
count was  held  liable  for  a  loss  of  the  trust 
fund  through  receiving  payment  of  the  loan 
in  Confederate  currencv.  in  Moore  v.  Mitch- 
ell. 2  Woods,  483,  Fed.  Cas.  No.  9,770. 

In  CofTin  v.  Bramlitt,  42  Miss.  194,  97  Am. 
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Dec.  449,  supra,  the  funds  of  the  ward  ap- 
parently were  mingled  with  those  of  the 
guardian,  and  in  that  case,  which  involved 
investments  in  Confederate  securities,  the 
guardian  was  held  personally  liable  for  the 
loss  resulting. 

In  Royer's  Appeal,  11  Pa.  36,  a  guardian 
took  a  conveyance  of  land  in  payment  of  a 
debt  due  his  ward,  and  also  a  debt  due  his 
wife  and  himself,  but  nothing  is  said  as  to 
the  effect  of  this  mingling  of  trust  funds 
with  individual  funds,  upon  the  guardian's 
liability. 

See  Mason  v.  Whitthorne,  2  Coldw.  242, 
supra,  where  a  clerk  and  master  of  a  court, 
who  mingled  the  trust  money  with  his  own, 
and  deposited  it  in  a  bank  in  his  own  name, 
was  held  liable  for  a  loss  due  to  deprecia- 
tion of  money. 

The  trustee  in  Walker  v.  Walker,  42  Ga. 
135,  had  mingled  trust  funds  with  his  own, 
but  the  liability  in  that  case  seems  to  have 
been  based  upon  the  fact  that  the  trustee  by 
the  trust  instrument  was  not  bound  to  pay 
interest,  and  therefore  had  no  right  to  in- 
vest at  all. 

See  Re  Richmond,  9  Cal.  App.  402,  99  Pac. 
554  (where  an  investment  taken  in  the 
name  of  an  executor  was  treated  ajs  a  min- 
gling of  trust  funds) ;  Norris  v.  Hero,  22  La. 
Ann.  605,  supra,  II.  d,  3;  Re  Stafford,  11 
Barb.  353,  supra. 

A  statute  providing  that  a  trustee  who 
wilfully  and  unnecessarily  mingles  the 
trust  property  .with  his  own,  so  as  to  con- 
stitute himself  in  appearances  its  absolute 
owner,  is  liable  for  its  safety  in  all  events, 
does  not  change  the  general  rule  as  to  li- 
ability for  mingling  trust  funds;  and  an  ad- 
ministrator who  had  no  other  funds  or  ac- 
count with  a  particular  bank,  and  deposited 
the  trust  funds  in  his  own  name,  without 
any  designation  or  indication  of  representa- 
tive capacity,  with  that  particular  bank, 
for  the  express  purpose  of  keeping  the  same 
separate  from,  and  so  that  it  would  not  be 
unnecessarily  mingled  with,  his  own  prop- 
erty or  individual  fund,  is  personally  liable 
for  a  loss  resulting  from  the  failure  of  the 
bank.    Re  Arguello,  97  Cal.  196,  31  Pac.  937. 

Where  a  guardian,  instead  of  keeping  the 
trust  funds  separate,  charges  each  item  on 
its  receipt  against  himself,  and  places  the 
money  in  his  personal  funds,  a  mortgage  for 
$700  taken  by  him  as  guardian  at  a  time 
when  he  owed  his  wards  $589  does  not  con- 
stitute a  payment  of  the  amount  due  from 
him  to  his  wards,  and  he  will  be  liable  for 
a  loss  resulting  from  such  loan,  unless  the 
transaction  is  ratified  by  the  wards  on  their 
majority.  Duffie  ex  rel.  Williams  v.  Wil- 
liams, 148  N.  C.  630,  62  S.  E.  611. 

A  guardian  who  takes  an  inadequately  se- 
cured bond  for  an  investment  of  his  ward's 
money,  and  afterwards  uses  such  bond  in 
part  payment  of  an  individual  judgment  ob- 
tained against  him  by  one  of  the  wards, 
thereby  converts  it  to  his  own  use,  and  is  re- 
sponsible for  a  loss  resulting  therefrom. 
Burwell  v.  Burwell,  78  Va.  574. 

And  he  cannot  relieve  himself  from  liabil- 
ity   by    afterwards    taking   back    the    bond 


1911. 


INDIANA  TRUST  CO.  v.  GRIFFITH. 


961 


when  he  knows  it  has  become  worthless,  and 
treating  it  as  a  part  of  the  funds  of  his 
wards.    Ibid. 

In  Brazel  v.  Fair,  26  S.  C.  370,  2  S.  E.  293, 
the  court  makes  the  statement  that  the  use 
by  a  trustee  of  trust  funds  in  the  erection 
of  buildings  on  his  own  land  is  an  unauthor- 
ized investment. 

The  addition  of  about  $100  of  the  funds 
of  the  guardian  to  $3,900  of  the  funds  be- 
longing to  the  ward,  so  as  to  make  an  even 
$4,000  to  be  deposited  in  a  bank  in  the  name 
of  the  guardian  as  guardian,  is  not  a  com- 
mingling of  money  rendering  the  guardian 
personally  liable  for  a  loss  resulting  from  a 
failure  of  the  bank.  Re  Corcoran,  3  Alaska, 
263,  reversed  on  other  grounds  in  21  L.RA. 
(N.S.)  399,  91  C.  C.  A.  619,  164  Fed.  685. 

A  trustee  will  not  be  held  liable  for  a  loss 
to  the  trust  fund  resulting  from  a  great  de- 
preciation in  the  value  of  real  property  cov- 
ered by  a  mortgage  in  which  the  trust  fund 
was  invested,  because  a  part  of  his  own 
funds  were  invested  in  the  same  mortgage 
in  order  to  bring  the  trust  fund  up  to  the 
amount  of  the  mortgage.  Re  Menzie,  54 
Misc.  188,  106  N.  Y.  Supp.  926. 

The  court  held  in  Barney  v.  Parsons,  54 
Vt.  623,  41  Am.  Rep.  858,  that  a  guardian 
who  acted  with  due  care,  prudence,  diligence, 
and  discretion  in  including  $142  of  his 
ward's  money,  of  which  he  kept  a  separate 
account,  in  a  note  payable  to  himself  in- 
dividually, would  not  be  liable  for  a  loss  re- 
sulting from  the  insolvency  of  the  borrower, 
where  such  act  had  nothing  to  do  with  the 
loss.  But  in  the  later  case  of  Re  Hodges, 
66  Vt.  70,  44  Am.  St.  Rep.  820,  28  Atl.  663, 
the  court  held  that  where  a  trustee  mingles 
the  trust  property  with  his  own,  and  the 
mingling  is  followed  by  actual  loss,  acci- 
dental or  otherwise,  the  trustee  must  make 
good  not  only  the  principal  sum  lost,  but 
also  the  interest,  and  that  the  case  of  Bar- 
ney v.  Parsons,  supra,  so  far  as  it  con- 
flicted with  such  rule,  ought  not  to  be  fol- 
lowed. In  the  latter  case  the  trustee  loaned 
$1,000  of  the  trust  fund  and  $483  of  his  own 
money,  taking  the  borrower's  note  for  the 
whole  amount,  payable  to  himself  individ- 
ually. 

Mingling  with  other  trust  funds. 

In  Chesterman  v.  Eyland,  81  N.  Y.  398, 
8  Abb.  N.  C.  92,  the  court  held  that  the 
chamberlain  of  the  city  of  New  York,  to 
whom  the  share  of  infant  parties  in  the  pro- 
ceeds of  a  sale  under  a  judgment  in*  a  par- 
tition suit  had  been  turned  over,  could  in- 
vest the  interests  of  several  beneficiaries  in 
the  same  mortgage,  without  rendering  him- 
self liable  for  a  loss. 

An  investment  by  a  guardian  will  not  be 
disallowed  because  it  is  made  on  the  joint 
account  of  two  wards,  without  distinguish- 
ing their  several  interests.  Nance  v.  Nance, 
1  S.  C.  209. 

See  Harward  v.  Robinson,  14  111.  App.  560, 
where  an  administrator  who  deposited  trust 
funds  in  his  individual  name  in  a  bank  out- 
side the  jurisdiction,  informing  the  teller 
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that  it  was  trust  funds,  was  held  liable 
where  the  funds,  although  not  mingled  with 
funds  of  the  trustee,  were  mingled  with 
other  trust  funds  also  in  his  custody. 

VIII.  Retaining  and  changing  invest' 

ments. 

a.  In  general. 

A  higher  degree  of  caution  and  prudence 
is  required  in  case  of  an  investment  by  a 
trustee  of  money  which  he  h^  actually 
made,  than  is  required  in  case  of  invest- 
ments already  made  before  his  appointment. 
Girard  Trust  Co.'s  Appeal,  13  W.  N.  C.  367. 

Trustees  who  have  actually  reduced  the 
trust  property  to  their  possession,  and  aft- 
erwards part  with  it  without  adequate  se- 
curity, will  be  held  to  a  more  rigid  account 
than  in  the  case  of  property  or  investments 
received  from  the  creator  of  the  trust,  and 
will  not  be  exonerated  unless  they  have  act- 
ed with  the  care,  caution,  and  prudence 
which  should  characterize  the  transactions 
of  a  man  of  good  business  habits  in  conduct- 
ing his  own  affairs.  Swoyer's  Appeal,  5  Pa. 
377.  In  this  case  the  court  stated  that  it 
would  be  a  very  gross  case  of  negligence 
which  would  induce  a  chancellor  to  hold  a 
trustee  liable  for  money  or  goods  which  he 
had  never  received, — especially  where  he  had 
trusted  to  the  same  security  in  which  the 
creator  of  the  trust  placed  his  confidence. 

The  court  in  Nyce's  Estate,  6  Watts  &  S. 
254,  40  Am.  Dec.  498,  distinguishes  between 
the  liability  of  the  trustee  as  to  money  that 
has  not  come  into  his  hands,  and  that  which 
has  come  into  his  hands,  and  says  with  ref* 
erence  to  the  money  which  has  come  into  the 
trustee's  hands,  that  "he  is  then  bound  care- 
fully to  secure  the  money  which  comes  to 
his  hands,  and  if  he  fail  to  do  so,  and  a  loss 
happens,  he  is  responsible."  An  investment 
in  bank  stock  was  held  in  this  case  not  to 
be  such  an  investment  as  would  excuse  the 
trustee  from  liability. 

In  Stem's  Appeal,  5  Whart.  472,  34  Am. 
Rep.  569,  the  court,  in  distinguishing  be- 
tween investment  of  funds  actually  in  the 
hands  of  a  guardian  and  those  which  never 
come  into  his  hands,  makes  the  statement 
that  where  he  actually  has  the  fund,  and 
disposes  of  it  to  another,  he  must  do  it 
with  strict  and  proper  caution,  as  a  pru* 
dent  man  would,  and  is  seldom  safe  unless 
he  takes  security,  but  where  the  fund  never 
comes  into  the  hands  of  the  guardian,  '*he 
is  not  bound  instantly  to  sue  in  all  direc- 
tions." 

The  court  in  Hanbest's  Appeal,  92  Pa. 
482,  states  that  in  the  absence  of  supine 
nef^ligence,  the  trustee  is  not  liable. 

That  a  trustee  merely  continues  an  in* 
vestment  made  by  the  testator  is  a  mate* 
rial  circumstance  in  his  favor,  in  determining 
the  prudence  of  his  conduct  in  regard  to 
such  investment.  Foscue  v.  Lyon,  55  Ala. 
440. 

The  fact  that  bonds  and  stocks  which 
came  into  the  hands  of  trustees  were  bought 
and  held  by  the  creator  of  the  trust  com- 
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mends  them  for  retention  by  the  trustees, 
so  long  as  there  is  no  doubt  of  their  safety. 
Peckham  v.  Newton,  15  R.  I.  321,  4  Atl.  768. 

Trustees  who  find  the  trust  money  in- 
vested in  securities  which  are  apparently 
good  and  safe,  and  who  are  guilty  of  no 
negligence,  may  continue  to  hold  the  same. 
Fowler  v.  Gowing,  152  Fed.  801. 

"There  is  a  great  difference,"  says  the 
court  in  Jones  v.  Jones,  19  N.  Y.  S.  R.  436, 
2  N.  Y.  Supp.  844,  "between  an  investment 
by  the  trustees  of  moneys  forming  a  part  of 
the  estate,  and  the  retention  of  securities 
purchased  by  the  testator  and  held  by  him 
at  the  time  of  his  decease.  In  the  one  case 
the  investment,  whether  wise  or  unwise,  is 
the  independent,  uncontrollable  act  of  the 
owner,  and  in  the  other  it  is  the  act  of  the 
trustees  whose  discretion  is  limited  and 
whose  duties  are  prescribed,  and  each  is  to 
be  subjected,  therefore,  to  wholly  different 
rules,  if  indeed,  the  act  of  the  owner  is  sub- 
ject to  any  rule  whatever." 

In  Rawsthorne  v.  Rowley,  24  Times  L.  R. 
61,  the  court  affirmed  an  opinion  of  the 
master  of  the  rolls,  in  which  it  is  stated 
that  "in  retaining  authorized  securities — 
whether  they  were  authorized  in  the  sense 
of  being  investments  that  the  trustees 
might  make,  or  whether  they  were  specified 
investments  transferred  to  the  trustees  and 
authorized  to  be  retained  by  them — there 
was  no  duty  or  obligation  on  the  trustees 
to  make  further  investigation  as  to  the  title 
of  the  security  or  the  solvency  of  the  mort- 
gagor, assuming,  of  course,  that  there  were 
no  circumstances  to  give  rise  to  suspicion." 
Continuing,  the  court  states  that  the  liabil- 
ity of  trustees  in  dealing  with  authorized 
securities  must  proceed  upon  the  footing  of 
wilful  default  in  not  calling  in  the  security. 

In  Re  Chapman  [1896]  2  Ch.  763,  65  L.  J. 
Ch.  N.  S.  892,  76  L.  T.  N.  S.  196,  45  Week. 
Rep.  67,  the  court  distinguishes  between  the 
liability  of  trustees  who  have  money  in 
their  possession  for  investment,  and  those 
investments  for  which  they  are  not  pri- 
marily liable  and  which,  in  the  exercise  of 
their  discretion,  they  have  chosen  not  to  call 
in,  and  states  that  these  two  questions  are 
totally  distinct;  that  in  the  one  case  the 
money  is  safe  and  capable  of  being  invested 
in  securities  which  would  incur  no  risk  at 
all  and  no  liability  on  the  part  of  the  trus- 
tees, but  in  the  case  of  securities  already 
existing  at  the  testator's  death,  the  case  is 
entirely  different;  and  states  that  the  court 
has  never  laid  down,  even  with  regard  to 
risking  securities  such  as  Turkish  bonds,  or 
shares  in  an  unlimited  company,  that  there 
is  an  absolute,  unvarying  obligation  on  ex- 
ecutors and  trustees  to  call  them  in  within 
the  twelvemonth  regardless  of  the  opinion 
the  executors  or  the  trustees  may  have  as 
to  the  prudence  or  the  advisability  of  doing 
so. 

On  the  contrary,  in  Southall  v.  Taylor,  14 
Gratt.  269,  the  court,  while  stating  that 
there  are  dicta  to  the  effect  that  an  executor 
should  be  less  severely  dealt  with  in  cases 
where  he  has  merely  continued  a  credit  orig- 
inatinir  with  the  testator,  holds  that  the 
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fact  that  an  unsecured  loan  to  a  firm  en- 
gaged in  mercantile  pursuits  was  continued, 
instead  of  originally  made,  by  the  executor, 
should  be  counted  aa  of  little  or  no  value 
in  determining  his  liability  for  a  loss  from 
its  subsequent  insolvency.  The  w^ill  in  this 
case  directed  that  the  property  of  the  testa- 
tor should  be  sold. 

The  fact  that  a  testator  contemplated  the 
continuance  of  an  investment  as  he  had 
made  it  originally,  and  that  he  did  not  in- 
vest a  testamentary  trustee  with  the  power 
to  change  it  at  discretion,  will  not  of  itself 
relieve  the  trustee  from  liability  if  the  fund 
is  lost  through  his  negligence.  Johns  v. 
Herbert,  2  App.  D.  C.  485. 

The  diligence  required  of  a  guardian  in 
making  and  retaining  investments  for  his 
ward  is  that  of  a  prudent  man  in  regard  to 
his  own  affairs.  Scoville  v.  Brock,  81  Vt. 
406,  70  Atl.  1014. 

An  executor  who  continues  a  note  taken 
by  the  testator  for  several  years,  until  the 
failure  of  the  maker,  will  not  be  held  liable 
for  more  than  he  has  received,  where  he 
acted  under  the  advice  of  counsel,  and  ob- 
tained a  large  proportion  of  the  debt  by  the 
measures  taken  by  him,  and  would  probably 
have  lost  the  entire  debt  if  he  had  sued  at 
once,  obtained  judgment,  and  issued  execu- 
tion. Neff's  Appeal,  67  Pa.  91,  reversing  6 
Phila.  164. 

An  executor  authorized  by  will  to  invest 
trust  funds  in  "bank  stock  or  otherwise," 
who  renews  a  note  of  long  standing,  given 
to  the  testator  at  a  time  when  the  maker 
was  perfectly  solvent,  is  not  liable  for  a 
loss  resulting  from  his  subsequent  insol- 
vency.   Pope  V.  Mathews,  18  S.  C.  444. 

The  fact,  however,  that  testatrix  had 
taken  an  unsecured  note  payable  to  her- 
self in  six  months  furnishes  no  excuse  to  a 
trustee  for  accepting  and  continuing  such 
note  as  a  permanent  investment.  Michigan 
Home  Missionary  Soc.  v.  Coming,  164  Mich. 
395,  129  N.  W.  686.  See  infra  for  full  state- 
ment of  facts  in  this  case. 

When,  as  a  part  of  the  trust  estate,  there 
comes  into  the  possession  of  trustees  under 
a  will,  ^shares  in  a  manufacturing  corpora- 
tion which  the  testatrix  herself  had  pur- 
chased, and  the  stock,  although  worth  more 
ten  or  eleven  years  after  the  creation  of 
the  trust  than  at  the  time  of  its  creation, 
subsequently  drops  in  price,  and  continues 
to  fall  until  finally  the  corporation  fails  and 
it  becomes  worthless,  it  is  impossible  for  a 
court  to  say  on  those  bare  facts  that  the 
trustees,  who  were  men  of  good  business 
capacity  and  experience,  and  of  whose  hon- 
esty there  was  no  question,  were  wanting  in 
sound  discretion  simply  because  their  judg- 
ment not  to  sell  turned  out  to  be  wrong, — 
especially  when  in  other  respects  their  man- 
agement of  the  trust  estate  proved  good. 
Green  v.  Crapo,  181  Mass.  6^,  62  N.  E.  956. 

A  trustee  under  a  will,  who  acts  in  good 
faith  and  exercises  a  sound  discretion  in  de- 
ciding to  continue  an  investment  made  by 
the  testator  himself  in  the  stock  of  a  niil- 
road  corporation,  although  it  is  gradually 
falling  in  value  in  the  market,  is  not  re-, 
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sponsible  for  the  loss  which  ensues,  even 
though  the  stock  becomes  utterly  worj^hless 
and  one  of  the  beneficiaries  has  requested 
him  to  sell  and  invest  in  other  securities, 
when  he  makes  personal  investigation,  and 
seeks  information  through  trustworthy 
sources,  and  then  acts  upon  his  own  judg- 
ment and  the  information  that  he  has  ac- 
quired, in  a  way  that  is  discreet  and  pru- 
dent.   Bowker  v.  Pierce,  130  Mass.  262. 

An  executor  whose  testate  had  purchased 
and  held  stock  in  a  manufacturing  company 
for  a  number  of  years  is  not  liable  for  i»  loss 
due  to  the  depreciation  of  the  stock,  in  the 
absence  of  any  fact  brought  to  his  knowledge 
that  should  make  it  his  duty  as  an  executor 
to  sell  the  rtock.  Re  Choate,  165  Mich.  420, 
131  N.  W.  169. 

Stocks  and  bonds  coming  to  trustees  as 
part  of  the  trust  estate  should  be  retained 
for  the  benefit  of  the  cestui  que  trust,  where 
they  are  safe  in  the  sense  that  prudent  men, 
well-informed  and  skilful  in  the  matter  of 
investment,  understand  safety.  Peckham  y. 
Newton,  15  R.  I.  321,  4  Atl.  768. 

Where  trustees  under  a  will,  who  were  al- 
so the  executors,  are  authorized  by  the  will 
to  invest  in  corporate  stock,  they  may  select 
and  set  aside  for  the  investment  certain 
stock  owned  by  the  testator,  instead  of  sell- 
ing the  same  and  reinvesting  the  proceeds. 
Harvard  College  v.  Amory,  9  Pick.  446. 

Testamentary  trustees  who,  upon  an  in- 
crease in  capital  stock  of  a  company  in 
which  their  testate  was  the  holder  of  stock, 
take  the  pro  rata  share  of  such  increase  as 
provided  by  the  company,  are  personally 
liable  for  the  amount  thus  invested.  Lacey 
▼.  Davis,  4  Redf.  402.  One  of  the  executors, 
who  had  not  participated  in  this  investment, 
was  relieved  of  liability  on  a  rehearing  of 
this  case  in  5  Redf.  301. 

Testamentary  trustees  under  a  will  au- 
thorizing investments  in  mortgages  who  re- 
tain mortgages  on  freehold  property,  taken 
by  their  testator,  most  of  which  were  for 
tw*  thirds  of  the  prices  paid  for  the  land, 
and  after  a  depreciation  in  the  value  of  the 
security  consult  with  men  of  good  judgment 
and  experience,  and  arrive  at  the  conclusion 
that  the  depreciation  in  land  values  is  only 
temporary,  and  that  it  will  be  for  the  best 
interest  of  the  estate  to  keep  the  mortgage 
security,  and  in  accordance  therewith  retain 
the  mortgage  security, — are  not  personally 
liable  where  a  loss  results  from  the  contin- 
ued depreciation.    Re  Chapman,  supra. 

A  trustee  who  is  directed  by  the  will  to 
invest  the  trust  fund  in  some  safe  and  pro- 
ductive stocks,  or  place  it  at  interest  on 
good  security,  as  he  deems  best,  may  re- 
ceive from  the  executor  as  an  investment  a 
note  secured  by  mortgage  in  which  he  could 
have  invested  the  money  if  that  had  been  in 
his  hands  for  investment.  Foscue  v.  Lyon, 
65  Ala.  440. 

Under  a  statute  authorizing  a  distribution 
in  specie  of  the  property  of  an  estate,  a 
guardian  who,  acting  in  good  faith  and  up- 
on the  advice  of  counsel,  accepted  from  an 
administrator  real  estate  securities  and  cor- 
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porate  stock  in  which  the  intestate  had 
great  confidence,  and  which  bank  officials, 
trustees,  and  other  investors  were  in  the 
habit  of  purchasing,  has  exercised  the  requi- 
site degree  of  care  imposed  upon  guardians. 
It  is  not  clear  there  was  a  loss  on  any  of 
these  investments.  Stevens  v.  Meserve,  73 
N.  H.  293,  111  Am.  St.  Rep.  612,  61  Atl.  420. 
There  was  a  written  application  by  the  bor- 
rower for  the  loan,  an  appraisal  of  property 
offered  in  mortgage  by  someone  supposed  to 
be  acquainted  with  it,  a  sworn  certificate  of 
its  value,  and  an  abstract  of  title.  The 
guardian  in  this  case  carefully  examined  the 
papers  before  taking  the  notes,  became  sat- 
isfied that  each  of  the  notes  was  secured  by 
a  mortgage  of  real  estate  at  least  double 
the  note  in  value,  as  required  by  statute. 

A  testamentary  trustee  who  had  retained 
a  mortgage  security  taken  by  the  testator 
for  four  years,  the  debtor  in  the  meantime 
paying  the  interest  regularly,  and  the 
cestui  que  trust  evidently,  without  appre- 
hension of  loss,  acquiescing  in  the  continu- 
ance of  the  loss  until  the  bankruptcy  of  the 
mortgagor,  when  it  appeared  that  the  mort- 
gaged property  was  not  worth  the  encum- 
brance upon  it,  and  who  thereafter,  in  the 
bona  fide  exercise  of  his  judgment,  delayed 
the  sale  of  the  property  in  the  hope  that  it 
would  increase  in  value,  is  not  personally 
liable  for  the  loss  resulting  to  the  trust  es- 
tate. McCully  V.  Lum,  49  N.  J.  Eq.  552,  25 
Atl.  705. 

A  trustee  who  accepts  an  existing  mort- 
gage as  a  trust  fund  cannot  be  held  liable 
for  a  loss,  where  there  was  no  other  asset 
of  the  estate  from  which  the  trust  fund 
could  have  been  raised,  the  land  on  which 
the  mortgage  was  given  was  fairly  good  se- 
curity, and  the  trustee  after  accepting  it  ex- 
ercised a  reasonable  degree  of  diligence  in 
looking  after  the  investment.  Re  Menzie, 
54  Misc.  188,  105  N.  Y.  Supp.  926.  A  part 
of  the  mortgage  in  this  case  was  made  up 
of  funds  owing  the  trustee  individually  as 
an  heir  of  the  estate. 

A  trustee  cannot  be  held  liable  on  the 
ground  of  lack  of  reasonable  diligence  for 
accepting,  during  the  War  of  the  Rebellion, 
a  note  secured  by  mortgage  on  real  estate 
and  on  a  number  of  slaves  which  had  been 
given  to  the  testator  in  his  lifetime,  where 
the  will  required  him  to  invest  in  stocks  or 
loan  out  at  .interest,  there  were  pecuniary 
legacies  for  a  large  amount,  the  real  estate 
mortgaged  yielded  at  the  close  of  the  war 
more  than  the  principal  of  the  note  secured, 
and  the  conversion  of  the  property  into 
money  by  the  executor  would  probably  have 
been  less  favorable  than  the  course  taken 
by  him.    Foscue  v.  Lyon,  supra. 

Trustees  who  have  retained  an  invest- 
ment in  second  mortgages,  made  by  the  tes- 
tator, covering  house  property  in  a  city,  and 
have  allowed  the  same  to  remain  about  a 
year,  although  the  interest  was  in  an-ears 
at  the  time  of  their  appointment,  on  the 
constant  promise  of  the  payment  of  interest 
and  settlement,  which  it  was  hoped  and  be- 
lieved would  take  place,  are  not  liable  for  a 
loss  resulting  upon  the  foreclosure  of  the 
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mortgage.    Jones  v.  Jones,  50  Hun,  603,  19 
N.  Y.  S.  R.  436,  2  N.  Y.  Siipp.  844. 

The  court  in  Re  Ball,  55  A  pp.  Div.  284, 
66  N.  Y.  Supp.  874,  states  that  it  is  un- 
doubtedly the  rule  that  a  trustee  who  in- 
vests trust  funds  in  real  estate  securities  be- 
yond his  jurisdiction  does  so  at  the  peril  of 
being  held  responsible  for  the  securities;  but 
this  rule  cannot  with  any  propriety  or  jus- 
tice be  invoked  where  the  investments  on 
mortgage  security  beyond  the  state  were 
made  by  the  testator  himself. 

But  a  trustee  who  is  also  an  executor  and 
legatee,  and  who  accepts  a  mortgage  from 
the  estate  as  a  part  of  the  trust  fund,  which 
is  an  insufficient  security,  should  be  held 
to  the  same  responsibility  as  though  he  had 
originally  invested  in  such  mortgage,  where 
it  is  not  necessary  for  him  to  accept  such 
mortgage  for  the  trust  fund,  and  he  takes 
the  assignment,  for  his  individual  legacy,  of 
other  mortgages  which  are  perfectly  good 
security.  Re  Stark,  39  -N.  Y.  S.  R.  393,  15 
N.  Y.  Supp.  729. 

So,  where  a  trustee  has  continued  invest- 
ments in  bonds  after  having  had  a  reason- 
able opportunity  to  sell  without  loss,  and 
subsequently  sells  the  same  at  a  loss,  and 
the  beneficiaries  seek  to  bold  him  liable  for 
the  loss  on  the  ground  that  the  securities 
were  specifically  bequeathed,  and  that  he 
had  no  right  to  sell  them  at  all,  he  cannot  be 
held  liable  on  the  ground  that  he  was  negli- 
gent in  retaining  the  securities.  Re  Wot- 
ton,  69  App.  Div.  684,  69  N.  Y.  Supp.  753. 

And  an  executor  neglecting  to  call  in  a 
personal  security  taken  by  Ms  testator  in 
his  lifetime,  and  constituting  a  part  of  a 
trust  estate  for  an  infant  daughter,  allow- 
ing the  debt  to  stand  until  the  debtor  be- 
comes bankrupt,  and  then  consenting  to  the 
debtor's  discharge  when  the  surety  on  the 
bond  has  absconded,  must  make  good  per- 
sonally the  loss  to  the  trust  estate,  not- 
withstanding the  debtor  was  in  good  credit, 
and  regularly  paid  interest  to  the  eve  of  his 
failure,  and  the  estate  did  not  need  the 
money.    Powell  v.  Evans,  5  Ves.  Jr.  839. 

Or  where  a  trustee  who  was  also  the  first 
tenant  for  life  of  an  estate  under  a  will  ob- 
tained an  order  of  court  as  to  the  disposi- 
tion of  the  trust  fund,  in  which  certain  bank 
and  other  stock  were  ordered  to  be  sold  and 
the  proceeds  invested  in  consols,  but  failed 
to  carry  out  the  order  of  the  court,  and  re- 
tained the  investment  until  his  death,  by 
reason  of  which  a  loss  resulted  to  the  trust 
estate  on  account  of  the  stock  having  fallen 
in  value,  the  price  of  consols  having  risen, 
the  estate  of  such  trustee  is  liable  for  the 
loss.  Sower  by  v.  Clayton,  3  Hare,  430,  8 
Jur.  597. 

A  trustee  who  has  exercised  his  discretion 
in  retaining  investments  made  by  the  tes- 
tator is  not  rendered  liable  for  a  loss  re- 
sulting to  the  trust  estate  by  reason  of  the 
fact  that  his  coexecutor  desired  the  bonds  to 
be  sold.    Buxton  v.  Buxton,  1  Myl.  &  C.  80. 

In  judging  of  the  acts  of  a  trustee  in  re- 
spect to  continuing  an  investment  of  trust 
funds  in  his  hands,  a  court  is  bound  to  put 
itself  in  his  position  at  the  time  he  was 
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called  upon  to  decide  whether  or  not  he 
would  sell  the  stock  in  which  such  funds 
were  invested,  upon  a  falling  market.  Bow^- 
ker  V.  Pierce,  130  Mass.  262. 

Executors  are  not  liable  for  refusing  in 
good  faith  to  exchange  a  bond  which  they 
consider  a  good  security  for  a  mortgage  on 
land  in  another  state,  as  to  the  value  of 
which  they  have  no  knowledge,  although  the 
bond  proves  worthless  by  being  held  to  be  a 
joint  instead  of  a  several  bond,  after  the 
death  of  the  obligor  on  whom  chief  reliance 
was  placed.    M'Nair's  Appeal,  4  Rawle,  148. 

Executors  who  continued  a  bond  taken  by 
the  testator,  with  two  obligors,  one  of  whom 
was  a  man  of  great  wealth,  under  the  be- 
lief, which  the  testator  also  held,  that  the 
bond  was  a  joint  and  several  one,  will  not 
be  held  liable  for  a  loss  resulting  from  a 
holding,  after  the  death  of  the  wealthy 
obligor,  that  his  estate  was  not  liable  be- 
cause the  bond  was  a  joint  one,  as,  in  con- 
tinuing the  bond  they  merely  did  what  the 
testator  would  have  done.    Ibid. 

It  is  not  a  breach  of  trust  for  testamen- 
tary trustees  to  continue  \n  their  actual 
state  of  investment  a  part  of  the  assets 
coming  into  their  hands,  which  the  testator 
had  invested  in  turnpike  bond«,  since  such 
bonds  are  properly  to  be  classed  as  real  es- 
tate security,  although  circumstances  might 
afterwards  arise  which  would  make  it  the 
duty  of  the  trustees  to  convert  them  into 
other  securities.  Robinson  v.  Robinson,  1 
De  G.  M.  &  G.  266,  21  L.  J.  Ch.  N.  S.  Ill, 
16  Jur.  225. 

A.  trustee  who  changes  an  investment 
without  applying  to  a  court  of  equity  for 
an  order  to  that  effect  takes  upon  himself 
the  burden  of  proving  entire  good  faith  and 
that,  under  the  circumstances,  there  was 
reasonable  ground  to  believe  that  the  fund 
would  be  benefited.  Washington  v.  Emery, 
57  N.  C.  (4  Joiies,  Eq.)  32. 

See  Brewster  v.  Demarest,  48  N.  J.  Eq. 
559,  23  Atl.  271,  supra.  III.,  e;  Ackerman  v. 
Emott,  4  Barb.  626,  infra,  IX.,  c;  Barton's 
Estate,  1  Pars.  Sel.  Eq.  Cas.  24,  infra»  VIU., 
b,  1. 

b.  Under  provision  of  instrument  create 

ing  trust, 

1.  Authorizing  retention. 

Trustees  under  a  will  authorizing  theln 
to  hold  any  or  all  of  the  personal  estate  of 
which  the  testator  dies  possessed,  in  the 
manner  and  form  in  which  the  same  at  that 
time  may  be  invested,  if  they  deem  it  ad- 
visable to  do  so,  cannot  be  held  liable  for 
losses  resulting  from  the  sale  at  lower  prices 
than  inventoried  values,  of  stocks  received 
by  them  as  part  of  the  trust  estate.  Re 
Wolfe,  1  Connoly,  102,  2  N.  Y.  Supp.  494. 

In  Re  Ihmt,  121  App.  Div.  96,  105  N.  Y. 
Supp.  696,  trustees  who  retained  govern- 
ment and  railroad  bonds  under  the  provi- 
sions of  a  will  providing  that  the  "present 
{jood  investments"  were  to  remain  were 
held  not  liable  for  a  loss  due  to  depreciation 
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from  the  decrease  in  premiums  from  the  ap- 
proach of  maturity. 

Trustws  under  a  will  expressly  directing 
them  to  retain,  in  their  discretion,  any  of 
the  t(  rttator's  investments,  without  liability 
for  loss  from  so  doing,  are  not  liable  for  a 
loss  caused  by  depreciation  in  the  value  of 
the  stock  of  a  manufacturing  corporation 
(due  to  a  change  in  tariff)  one  half  of  which 
was  owned  by  the  testator  at  his  death,  and 
was  continued  by  the  trustees  as  an  invest- 
ment.   BartoPs  Estate,  182  Pa.  407,  38  Atl. 

527. 

Trustees  under  a  will  directing  the  con- 
version of  real  and  personal  estate  into 
money,  to  be  invested  in  the  most  produc- 
tive manner  but  leaving  it  to  the  "dis- 
cretion" of  the  trustees  to  "suffer"  such 
part  of  the  personal  estate  as  was  already 
invested  in  bank  stock  to  remain  in  its 
present  state  so  long  as  they  deem  it  most 
for  the  interest  of  the  testator's  family,  are 
not  personally  liable  for  suffering  stock  of 
the  old  United  States  Bank  to  be  trans- 
ferred to  the  new  United  States  Bank  or- 
ganized to  continue  the  business  of  the  old 
bank,  and  practically  similar  in  all  re- 
spects except  that  it  had  a  state  instead  of 
a  national  charter,  nor  by  receiving  divi- 
dends on  the  new  stock  after  the  transfer 
had  been  made,  although  the  bank  subse- 
quently failed,  involving  nearly  a  total  loss 
to  the  stockholders.  Hogan  v.  De  Peyster, 
20  Barb.  100. 

There  is  dictum  in  Fraser  v.  Murdoch,  L. 
R.  6  App.  Cas.  855.  45  L.  T.  N.  S.  417,  30 
Week.  Rep.  162,  to  the  effect  that  where  the 
trustees  have  retained  bank  stock  owned  by 
the  creator  of  the  trust,  in  good  faith,  un- 
der a  power  in  the  will  "to  continue  to  hold 
any  or  all  of  such  shares  or  stocks  in  pub- 
lic or  other  companies  as  may  pertain  and 
belong  to 'me  at  the  time  of  my  decease 
sliould  they  consider  it  advisable  or  expedi- 
ent to  do  so,  without  any  personal  responsi- 
bility on  my  trustees  for  loss,  if  any,  there- 
by sustained,"  they  are  not  personally  liable 
for  losses  resulting.  The  trustees  in  this 
case  had  retained  the  bank  stock  upon  the 
consent  of  one  of  the  legatees  under  the  will, 
to  whom  it  was  afterwards  assigned  upon 
a  severance  of  the  two  legacies  and  a  sepa- 
ration of  the  investment,  and  it  was  held 
that  the  trustees  could  not  charge  the  es- 
tate of  the  other  legatee  with  any  of  the 
loss. 

Under  a  marriage  settlement  by  the  terms 
of  which  a  loan  secured  by  the  deposit  of 
deeds  is  assigned  to  the  trustees  upon  trust 
to  permit  and  allow  the  loan  to  remain  on 
the  particular  security  for  the  period  pro- 
vided therein,  or  for  such  longer  period  as 
the  trustees  should  deem  proper,  trustees 
w^ho  "have  retained  such  security  for  over 
eighteen  years  without  any  attempt  to  real- 
ize the  same,  when  the  loan  itself  was 
made  for  a  period  of  five  years, *are  not  per- 
sonally liable  for  a  loss  resulting  from  the 
fact  that  the  mortjru^ror  had,  previous  to 
the  loan,  parted  with  half  of  the  property 
to  wliich  the  deed  comprised  in  the  secu- 
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rity    related.      Rawsthorne    v.    Rowley,    24 
Times  L.  R.  51. 

But  where  trustees  under  a  marriage  set- 
tlement in  which  the  trust  fund  consisted  of 
the  bond  of  the  husband  to  the  trustees, 
payable  six  months  after  the  marriage,  and 
by  the  terms  of  which  the  trustees  were  au- 
thorized upon  the  written  consent  of  the 
husband  and  wife  to  allow  the  fund  so  to 
remain,  or  with  such  consent  to  call  in  and 
receive  the  same  and  invest  otherwise,  al- 
low the  fund  to  remain  for  over  two  years 
until  the  husband's  bankruptcy,  when  they 
prove  the  claim  against  the  bankrupt  es- 
tate, but  subsequently,  upon  the  annulment 
of  the  bankruptcy  proceeding,' upon  the  pe- 
tition of  all  the  creditors,  upon  receipt  of 
a  certain  per  cent  of  their  debts,  fail  to  col- 
lect such  percentage,  and  afterward  obtain 
the  written  consent  of  the  wife  to  the 
money  remaining  outstanding,  where  it  is 
finally  all  lost  by  a  subsequent  bankruptcy 
of  the  husband,  such  trustees,  by  preventing 
the  prosecution  of  the  banKruptcy  proceed- 
ing, render  themselves  personally  liable  for 
the  loss.  Wiles  v.  Gresham,  24  L.  J.  Ch.  N. 
S.  264,  5  De  G.  M.  &  G.  770,  3  Eq.  Rep.  116, 
2  Week.  Rep.  87. 

A  trustee  under  a  will  expressly  author- 
izing him  in  his  discretion  to  allow  a  cer- 
tain sum  of  money  to  remain  in  a  business 
conducted  by  a  named  partnership,  but  un- 
restricted as  to  any  persons  in  particular 
who  from  time  to  time  may  be  partners  in 
the  firm,  is  not  guilty  of  a  breach  of  trust 
in  omitting  to  withdraw  the  capital  upon 
the  retirement  from  the  firm  of  one  of  the 
partners  not  especially  active  in  its  man- 
agement, when  there  were  no  reasons  to 
suppose  the  funds  in  peril.  Re  Earl,  39 
Week.  Rep.  107. 

A  power  in  an  instrument  creating  a 
trust,  to  the  trustee  to  hold  and  possess  or 
dispose  of  and  convey  the  trust  property  by 
proper  instrument  of  conveyance,  as  in  its 
judgment  may  be  deemed  advisable,  and  to 
collect  the  principal  of  securities  and  rein- 
vest the  same  from  time  to  time,  does  not 
contain  such  a  clear  and  unequivocal  state- 
ment of  intention  to  change  the  rule  of  lia- 
bility relating  to  trustees  generally  as  to 
exempt  the  trustee  from  liability  for  every- 
thing except  negligence.  Babbitt  v.  Fidelity 
Trust  Co.  72  N.  J.  Eq.  745,  06  Atl.  1076. 

Under  an  instrument  creating  a  trust,  and 
authorizing  the  trustee  to  hold  and  possess 
or  dispose  of  and  convey  the  property  given 
in  trust,  as  in  their  judgment  may  be 
deemed  advisable,  and  collect  the  principal 
of  securities  and  reinvest  the  same  from 
time  to  time,  the  discretion  of  the  trustees 
is  not  enlarged;  and  where  they  have  re- 
tained an  unauthorized  security,  such  as 
corporate  stock,  when  they  might  have  sold 
the  same  at  a  good  price,  they  are  personal- 
ly liable  for  a  loss  resulting  from  its  de- 
preciation.   Ibid. 

Under  an  instrument  creating  a  trust  and 
giving  the  trustee  "full  and  uncontrolled 
management  of  the  fund,  so  that  the  same 
may  be  invested  in  real  or  personal  proper- 
ty, or  in  such  other  way  as  he  may  think 
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best/'  a  trustee  who  has  continued  invest- 
ments made  by  a  testatrix  in  bank  stock 
and  the  loans  of  a  navigation  company  is 
not  personally  liable  for  a  loss.  Barton's 
Estate,  1  Pars.  Sel.  £q.  Cas.  24. 

2.  Authorizing  sale. 

A  testamentry  trustee  charged  with  the 
support  of  an  infant  beneficiary  and  her 
parents  out  of  the  income  of  the  trust  fund 
may  properly  sell  railroad  bonds  and  invest 
in  a  house  and  lot,  where  the  will  author- 
ized him  to  "change  the  form  of  the  invest- 
ment," and  to  "sell  the  securities  and  rein- 
vest;" and  he  will  not  be  held  liable  for 
loss  from  depreciation  in  the  value  of  the 
property  purchased,  in  the  absence  of  negli- 
gence and  bad  faith.  Whittingham  v.  Scho- 
field,  23  Ky.  L.  Rep.  2444,  67  S.  W.  846. 

B.  Virecting  sale. 

An  executor  under  a  will  directing  that 
all  the  testator's  property  be  sold,  and  the 
proceeds  of  the  sale,  together  with  what 
money  might  be  due  him,  put  and  kept  at 
interest,  is  justified  in  continuing  such  loans 
or  investments  already  made  as  he,  in  the 
exercise  of  a  sound  discretion,  might  proper- 
ly have  made,  observing  the  same  vigilance 
in  looking  after  their  continued  safety  as 
would  have  been  needful  as  to  investments 
of  liis  own  money.  Southall  v.  Taylor,  14 
Gratt.  269. 

But  he  is  personally  liable  for  a  loss  re- 
sulting from  the  continuance  of  a  loan  to  a 
firm  engaged  in  mercantile  pursuits,  with- 
out taking  a  surety,  even  though  it  was  re- 
garded as  amply  solvent  at  the  time  such 
loan  was  continued,  where,  if  he  had  used 
due  diligence,  he  would  have  found  the  debt 
in  precarious  condition.    Ibid. 

Where  testamentary  trustees,  contrary  to 
the  direction  contained  in  the  will,  failed  to 
dispose  of  leasehold  property  the  title  to 
which  was  bad,  but  was  not  taken  advant- 
age of  by  the  owners  of  the  property,  and 
the  tenant  for  life  was  allowed  to  enjoy 
the  same,  they  are  liable  for  the  value  of 
such  leaseholds  at  the  testator's  death;  and 
this  is  to  be  ascertained  with  regard  to  the 
enjoyment  which  was  actually  had  under  it, 
notwithstanding  the  bad  title.  Mehrtens  v. 
Andrews,  3  Beav.  72. 

Where  a  testator  created  certain  trusts 
and  directed  his  trustees,  within  twelve 
months  after  his  decease,  out  of  his  personal 
estate  to  lay  out  and  invest  in  their  or  his 
names  or  name,  the  sum  of  £1.500  on  mort- 
gage of  freehold  or  copyhold  estates  of  in- 
heritance, or  on  government  securities,  and 
such  testator  died  possessed  of  a  mortgage 
on  freehold  estates,  such  trustees  are  not 
bound  to  sell  the  securities  and  invest  again 
in  the  same  sort  of  securities,  but  if  they 
fail  to  properly  exercise  their  discretion  in 
the  retention  of  such  securities  they  are 
personally  liable  for  the  loss.  Ames  v. 
Parkinson,  7  Beav.  379.  What  is  a  proper 
exercise  of  the  discretion  is  not  decided  in 
this  case. 
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Under  a  trust  instrument  directing  the 
trustees  to  sell  and  dispose  of  all  the  residue 
and  remainder  of  the  estate  and  effects,  and 
to  invest  the  money  arising  therefrom  in 
government  or  other  good  security,  a  trus- 
tee who  is  also  a  life  tenant  is  not  liable 
to  the  residuary  legatee  for  the  amount  of 
money  by  which  the  capital  of  the  residuary 
personal  estate  of  the  testator  had  been  di- 
minished by  reason  of  the  failure  of  Buch 
trustee  to  dispose  of  navy  Five  Per  Cents 
and  purchase  Three  Per  Gent  consols.  Baud 
V.  Fardell,  7  De  G.  M.  &  G.  628,  25  L.  J.  Ch. 
N.  S.  21,  1  Jur.  N.  S.  1214,  4  Week.  Rep.  40. 

Directing  sale  as  soon  as  convenient. 

Where  a  will  directed  the  trustees  to  sell 
the  personal  estate  of  the  testator  immedi- 
ately, or  as  soon  after  the  testator's  death 
as  the  trustees  might  see  fit,  but  such  trus- 
tees retained  for  over  two  years  shares  in  an 
unlimited  banking  company  in  which  the 
testator  had  invested,  and  which  was,  at  his 
death,  in  high  standing  and  good  repute, 
they  are  personally  liable  for  the  loss  re- 
sulting to  the  trust  estate  from  the  failure 
of  the  company,  notwithstanding  they  acted 
in  entire  good  faith  and  from  the  oest  of 
motives.  Sculthorpe  v.  Tipper,  L.  R.  13  Eq. 
232,  26  L.  T.  N.  S.  119,  20  Week.  Rep.  276, 
41  L.  J.  Ch.  N.  S.  266. 

Under  a  will  directing  property  of  the 
testator  to  be  sold  by  his  trustees  when 
they  should,  in  their  discretion,  think  fit.  a 
testamentary  trustee  who  has  retained  for 
fourteen  years  certain  stock  on  some  of 
which  only  15  per  cent  has  been  paid,  leav- 
ing a  liability  of  85  per  cent,  without  con- 
sulting a  solicitor,  but  relying  on  the  ad- 
vice of  a  commission  agent  only,  has  not 
acted  reasonably  within  the  meaning  of  the 
judicial  trustees  act  of  1896,  so  as  to  be 
relieved  from  personal  liability  for  a  loss 
resulting  to  the  trust  estate  from  a  depre- 
ciation in  the  stock.  Re  Barker,  77  L.  T.  N. 
S.  712,  46  Week.  Rep.  296. 

Under  a  will  directing  the  trustees  with 
all  convenient  speed  after  the  testator's 
death  to  realize  on  all  the  things  of  a  per- 
sonal nature,  and  also  to  sell  and  invest  the 
same  in  the  public  funds  or  on  real  security, 
trustees  who  in  good  faith  retain  an  in- 
vestment in  foreign  bonds,  made  by  the  cre- 
ator of  the  trust,  for  nineteen  months  after 
the  death  of  the  testator,  are  not  personally 
liable  for  a  loss  resulting  from  their  sale  at 
that  time,  when  there  was  a  pressing  neces- 
sity for  realizing  the  whole  of  the  assets, 
and  when  it  is  shown  that  the  bonds  sold 
at  a  price  higher  than  they  would  have 
brought  four  months  after  the  death  of  the 
testator,  but  not  so  high  as  they  would 
have  brought  seven  months  after.  The  court 
in  this  case  states  that  a  direction  to  con- 
vert with  all  convenient  speed  is  no  more 
than  the  ordinary  duty  implied  in  the  of- 
fice of  an  executor,  and  there  must  neces- 
sarily be  some  discretion;  and,  continuing 
further,  the  court  says  that  the  real  ques- 
tion for  the  consideration  of  the  court  in 
this  case  is  whether  a  reasonable  discretion 
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has  been  exercised  by  the  executor.    Buxton 
V.  Buxton,  1  Myl.  &  C.  80. 

Under  a  will  directing  the  sale  of  the  tes- 
tator's estate  as  soon  after  his  decease  as 
conyeniently  may  be,  but  containing  a  pro- 
viso that  if  it  should  appear  to  the  trustees 
to  be  expedient  to  delay  or  suspend  the 
sale,  or  conversion  of  any  part  of  the  es- 
tate, it  should  be  lawful  for  them  to  do  so, 
trustees  who  retain  a  mortgage  which  was 
an  insufficient  security  for  the  debt  at  the 
date  of  the  testator's  death,  for  a  number 
of  years,  and  finally  dispose  of  it  at  a  loss, 
are  not  personally  liable  for  the  loss,  in  the 
absence  of  a  showing  that  the  security 
would  have  brought  more  if  sold  earlier. 
Re  Oddy,  104  L.  T.  N.  S.  128.  The  will  in 
this  case  contained  a  further  provision  that 
the  trustees  should  not  be  liable  for  any  in- 
sufficiency in  securities,  unless  the  same 
should  happen  through  their  own  wilful  act 
or  default,  and  the  court  held  with  regard 
to  this  investment  that  no  wilful  default 
had  been  made  out. 

o.  Specific  gifts  of  investments. 

Where  there  is  a  specific  gift  of  bank 
stock,  and  no  clear  direction  as  to  conver- 
sion, the  trustee  is  not  liable  for  retaining 
the  same  until  after  the  failure  of  the  bank, 
which  caused  the  loss  of  the  stock.  Craven 
V.  Craddock,  20  L.  T.  N.  S.  638. 

Under  a  will  excepting  certain  shares  of 
bank  stock  from  the  direction  to  sell,  and 
specifically  bequeathing  the  stock  at  the 
death  of  the  testator's  wife,  but  containing 
a  proviso  that  it  shall  be  lawful  for  the 
trustees  to  alter,  vary,  or  transpose  the  in- 
vestment, and  giving  the  trustees  the  full- 
est discretion  in  regard  thereto,  and  provid- 
ing that  they  shall  not  be  answerable  for 
the  insufficiency  or  deficiency  of  any  stock, 
funds,  or  security,  unless  the  same  shall 
happen  by  their  own  wilful  act  or  default 
respectively,  trustees  who  have  regarded 
such  bank  shares  as  a  good  investment,  and 
have  retained  the  same,  are  not  personally 
liable  for  a  loss  resulting  from  the  subse- 
quent sale  of  the  stock  at  a  price  less  than 
it  would  have  brought  at  the  date  of  the 
testator's  death,  or  shortly  thereafter.  Re 
Oddy,  104  L.  T.  N.  S.  128. 

The  court  in  Murray  v.  Feinour,  2  Md.  Ch. 
418,  states  that  when  a  testator  in  his  will 
sets  aside  certain  stocks  in  trust  without 
delegating  any  power  to  change  the  invest- 
ment, if  the  trustee,  without  an  express  au- 
thority from  some  competent  tribunal, 
should  dispose  of  those  stocks  and  invest 
the  money  in  other  securities,  he  would,  up- 
on a  proper  application,  be  decreed  to  re- 
place them. 

Under  a  will  specifically  bequeathing  cer- 
tain bonds  in  trust,  and  giving  the  trustee 
no  express  power  to  dispose  of  them,  the 
mere  fact,  without  any  charge  of  bad  faith, 
that  the  trustee  declined  to  comply  with  the 
request  of  the  life  beneficiary  and  sell  the 
bonds  thus  held  in  trust,  upon  which  inter- 
est was  in  default  and  had  been  in  default 
for  several  years  during  the  testator's  life- 
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time,  is  not  sufficient  of  itself  to  charge  him 
with  liability  for  the  depreciation  in  value 
of  such  bonds.  Johns  v.  Herbert,  2  App.  D- 
C.  485. 

A  provision  in  a  will  bequeathing  stock 
in  a  specified  national  bank,  to  be  turned 
over  to  the  legatee  after  discharge  of  other 
legacies  and  the  death  of  certain  life  ten- 
ants, advising,  though  not  requiring,  such 
legatee  to  keep  the  investment  of  stock  in 
the  bank  so  long  as  it  may  be  in  existence 
as  such,  does  not  authorize  the  trustee  under 
the  will,  on  the  surrender  of  its  charter  by 
the  bank  during  the  existence  of  the  trust, 
to  continue,  without  an  order  of  court,  the 
investment  in  a  partnership  formed  to  con- 
tinue the  business  of  the  bank.  Penn  y. 
Folger,  182  Dl.  76,  56  N.  E.  192. 

d.  Investments  received  from  predeceS' 

sor  in  trust. 

A  guardian  who  receives  from  his  prede- 
cessor, at  a  time  when  the  security  seems 
ample,  judgment  bonds  for  the  distributive 
shares  of  three  different  wards,  maturing  at 
the  majority  of  each,  with  annual  interest, 
is  not  liable  for  a  loss  to  the  youngest  ward, 
resulting  from  a  general  depreciation  in  val- 
ue of  the  estate  due  to  a  panic,  where  he 
acts  in  good  faith  and  with  ordinary  care 
and  prudence,  under  the  advice  of  counsel, 
in  continuing  the  security,  and  is  not  guilty 
of  negligence  in  the  management  of  the 
trust,  although  the  bonds  are  not  the  first 
lien  on  the  property  of  the  debtor.  Jack's 
Appeal,  94  Pa.  367. 

A  trustee  who,  acting  in  good  faith  and 
in  the  exercise  of  his  discretion,  retains  a 
mortgage  coming  into  his  hands  from  a 
former  trustee,  which  seems  ample  security 
at  the  time,  and  is  such  as  a  careful  and 
prudent  man  would  consider  good,  is  not  li- 
able for  a  loss  due  to  a  general  depreciation 
in  real  estate.  Fahnestock's  Appeal,  104 
Pa.  46. 

A  guardian  cannot  be  held  to  be  negligent 
in  receiving  securities  for  his  ward  instead 
of  demanding  cash,  where  the  probate  court 
decrees  to  him  as  guardian  such  securities 
as  the  ward's  interest  in  his  father's  es- 
tate. Scoville  V.  Brock,  79  Vt.  449,  118  Am. 
St.  Rep.  975,  65  Atl.  577.  On  a  prior  appeal, 
in  76  Vt.  385,  57  Atl.  967,  the  court  held 
that  it  was  impossible,  under  the  allega- 
tions of  the  bill  in  that  case,  to  charge  the 
guardian  with  a  breach  of  duty  in  this  re- 
spect. 

A  guardian  cannot  be  held  liable  for  a 
loss  from  the  retention  of  trust  funds  de- 
creed to  him  by  the  court  as  the  ward's 
share  of  his  ancestor's  estate,  from  the  mere 
fact  that  a  large  rate  of  interest  was  paid, 
that  there  were  frequent  increases  of  stock; 
and  that  the  investments  were  not  of  a 
class  sanctioned  by  the  savings  bank  laws 
of  the  state.  Scoville  v.  Brock,  81  Vt.  406, 
70  Atl.  1014. 

A  guardian  receiving  bonds  and  stocks  of 
a  foreign  corporation  as  part  of  the  assets 
of  the  ward  cannot  be  required  to  examine 
personally  the  books  and  securities  of  the 
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corporations  and  the  property  covered  by 
such  securities,  in  order  to  determine 
whether  it  will  be  safe  to  retain  such  secu- 
rities.   Ibid. 

A  guardian  who  continues  to  hold  stocks 
and  bonds  of  foreign  corporations  received 
by  him  as  assets  of  the  ward,  without 
knowledge  of  facts  rendering  them  insecure, 
cannot  be  held  liable  for  a  loss  resulting 
from  their  depreciation  in  value,  on  the 
ground  that  he  should  have  made  a  personal 
investigation  of  the  condition  of  the  cor- 
porations.   Ibid. 

In  Stem's  Appeal,  5  Whart.  472,  34  Am. 
Rep.  669,  a  guardian  who  received  from 
the  administrator  on  his  ward's  account  a 
new  note  of  a  former  debtor,  in  lieu  of  the 
old  note  payable  to  himself,  and  indorsed 
as  received  on  the  ward's  account,  is  not 
liable  for  a  loss  resulting  from  the  subse- 
quent insolvency  of  the  debtor,  although 
the  money  might  have  been  collected  if  he 
had  required  payment  at  the  time  the  note 
was  transferred  to  him.  This  is  decided 
under  the  Pennsylvania  rule  that,  where  the 
fund  has  not  come  into  his  possession,  he 
is  not  bound  to  exercise  such  a  high  degree 
of  care  as  he  otherwise  would. 

In  Boggs  V.  Adger,  4  Rich.  Eq.  408,  where 
a  guardian  had  received  bank  stock  from  an 
administrator  of  the  estate  in  which  his 
ward  was  an  heir,  tne  court  speaks -of  the 
guardian  as  having  received  such  stock 
from  a  former  trustee  of  his  ward,  but  it 
is  not  apparent  that  the  administrator  was 
trustee  in  any  other  sense  than  adminis- 
trator of  the  estate  in  which  the  ward  was 
interested.  The  guardian,  who  accepted 
stock  in  United  States  bank  at  a  time  when 
the  bank  was  in  high  credit,  was  held  not 
liable  for  the  loss  due  to  its  subsequent 
depreciation. 

Where  the  investment,  however,  is  one 
that  the  trustee  would  not  be  authorized 
to  make,  or  one  that  was  made  under  cir- 
cumstances showing  a  failure  to  exercise  due 
care,  the  trustee  is  liable  for  the  loss.  In 
other  words,  the  mere  fact  of  his  having  re- 
ceived the  investaents  from  a  personal  rep- 
resentative, or  from  a  predecessor  in  the 
trust,  does  not  relieve  him  of  liability  for 
the  loss. 

Trustees  under  a  will  directing  them  to 
keep  the  trust  funds  invested  according  to 
their  best  judgment  and  discretion,  and 
pay  over  the  income  and  proceeds  of  the 
investment  to  designated  beneficiaries,  who 
accept  from  themselves  as  executors  an  un- 
secured note  which  they  continue  to  renew 
from  time  to  time,  collecting  the  interest, 
until  the  insolvency  of  the  maker,  are,  on 
account  of  accepting  such  note,  liable  for 
losses  resulting  to  the  trust  estate  there- 
from. Apparently  the  court  in  this  case 
is  of  the  opinion  that  the  mere  acceptance 
of  the  note  is  a  sufficient  proof  of  lack  of 
care  to  render  the  trustees  liable,  as  in 
the  course  of  the  opinion  it  is  stated  that 
"it  is  a  generally  accepted  rule  that  it  is 
not  prudent  to  invest  trust  funds  in  un- 
secured notes  of  an  individual  or  of  a  part- 
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nership."  Michi<]ran  Home  Missionary  Soc. 
v.  Corning,  164  Mich.  395,  129  N.  W.  686. 
Bird,  J.,  concurs  in  the  conclusion  reached 
by  the  court,  but  is  of  the  opinion  that  the 
delinquency  which  should  charge  the  trus- 
tees personally  with  the  payment  of  the 
trust  funds  is  their  undue  renewals  and 
extension  of  the  note,  and  their  failure  to 
collect  it  at  the  proper  time. 

A  trustee  who  receives  from  the  execu- 
tors, of  whom  he  was  one,  a  deposit,  made 
by  the  executors,  of  trust  funds  with  a 
loan  and  trust  company  organized  in  a  dis- 
tant state  and  having  a  branch  office  in 
the  state  where  the  executors  reside,  the 
deposit  being  made  on  the  understanding 
that  unsecured  debenture  bonds  shall  be 
issued  for  the  deposit,  Is  personally  liable 
for  the  loss,  where  the  trust  company  fails 
and  the  bonds  prove  to  be  of  no  value. 
Brigham  v.  Morgan,  185  Mass.  27,  69  N.  E. 
418. 

A  trustee  who  receives  from  the  execu- 
tors of  an  estate,  of  whom  he  is  one,  mort- 
gage securities  taken  by  the  executors  in 
the  development  of  a  tract  of  land  in  the 
outskirts  of  a  city,  at  their  full  value,  is 
personally  liable  for  a  loss  resulting  to  tbe 
trust  estate  from  the  insufficiency  of  such 
securities.     Ibid. 

A  guardian  who  in  bad  faith  accepts  at 
its  par  value  for  his  wards,  from  the  ad- 
ministrator, who  was  his  father,  depre- 
ciated bank  stock  which  the  administrator, 
when  such  stock  was  selling  at  a  premium, 
had  intended  to  retain  for  his  own  use  at 
the  par  value,  is  properly  charged  with 
the  full  amount  due  to  the  wards.  Mc- 
Cahan's  Appeal,  7  Pa.  56. 

A  trustee  under  a  will,  who  accepts  from 
the  executor  a  note  secured  by  a  second 
mortgage  or  by  corporate  stock  as  collateral, 
when  he  was  entitled  to  receive  cash,  will 
be  held  liable  for  a  loss  resulting  tiierefrom, 
on  the  theory  that  he  himself  made  the  in- 
vestment. Mattocks  V.  Moulton,  84  Me. 
545,  24  Atl.  1004. 

Where  a  guardian  has  accepted  a  prom- 
issory note  with  a  surety,  which  his  pred- 
ecessor  has   taken   to  himself   individuallv 

• 

on  a  loan  made  by  him  of  the  trust  funds, 
and  the  guardian  is  unable  to  recover  on 
the  note,  he  is  personally  liable  for  the  loss 
resulting  to  the  trust  estate.  State  ex  rel. 
Mcintosh  V.  Greensdale,  106  Ind.  364,  65 
Am.  St.  Rep.  753,  6  N.  E.  926.  The  note 
was  not  a  part  of  the  assets  of  the  rvard's 
estate,  and  therefore  it  was  a  breach  of 
duty  for  the  guardian  to  accept  it. 

An  administrator  with  the  will  annexed, 
who  accepts  from  the  executors  of  a  de- 
ceased executor  notes  given  to  him  indi- 
vidually for  assets  of  the  estate,  acts  upon 
his  own  responsibility,  and  is  liable  in  case 
of  a  loss  thereon.  Mills  v.  Hoffman,  26 
Hun,  694,  reversed  on  other  grounds  in  92 
N.  Y.  181. 

In  White  v.  Parker,  8  Barb.  48,  a  guardian 
who  had  received  depreciated  security  from 
his  predccossor,  stating  at  the  time  that  he 
would  not  be  liable  for  the  full  amount  of 
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the  bond,  was  held  liable  only  for  the  value 
of  the  security,  notwithstanding  he  had 
given  a  receipt  in  which  he  acknowledged 
the  receipt  of  the  bond,  and  stated  nothing 
in  regard  to  the  fact  that  they  were  in  the 
form  of  land  contracts. 

e.  Unauthorized  investmenta* 

Speaking  of  an  unauthorized  security 
with  reference  to  the  difference  between 
making  an  investment  and  merely  continu- 
ing an  investment  made  by  the  testator, 
Gummere,  Master,  stated  in  Ashhurst  v. 
Potter,  29  N.  J.  Eq.  625,  that  this  does  not 
alter  the  duty  or  responsibility  of  the  trus- 
tees, as  in  such  case  they  were  clothed  with 
full  power  to  act  and  the  duty  of  acting 
was  imposed  upon  them;  that  retaining  im- 
proper investments  is  in  effect  making  them, 
retention  in  such  cases  being  a  pasitive  act, 
and  the  fact  that  the  testator  had  con- 
sidered these  stocks  a  good  investment  and 
had  invested  in  them  cannot  excuse  the 
trustees  for  investing  in  them. 

In  Ward  v.  Kitchen,  30  N.  J.  Eq.  31,  the 
court  was  of  the  opinion  that  the  fact  that 
the  creator  of  a  trust  himself  made  and 
approved  of  an  investment  of  the  trust 
funds,  in  the  absence  of  an  express  or  im- 
plied direction  in  the  instrument  creating 
the  trust,  will  not  relieve  the  trustee  from 
responsibility  in  continuing  permanently  an 
investment  thus  made  by  the  creator  of 
the  trust,  which  the  trustee  himself  would 
not  have  been  justified  .in  making. 

The  court  in  Re  Voorhees,  3  N.  J.  L.  J. 
211,  holds  that  there  is  no  distinction  in 
the  liability  between  retaining  an  invest- 
ment and  making  an  original  investment, 
and  that  an  executor  who  has  retained  an 
investment  made  by  the  testator  in  bank 
stock  is  personally  liable  for  a  loss  result- 
ing from  a  failure  of  the  bank,  in  the  ab- 
sence of  any  other  reason  for  continuing  the 
investment. 

Under  a  general  trust  by  which  insurance 
bonds  with  other  property  are  conveyed  to 
a  trustee  with  power  to  the  trustee  to 
*'hold  and  possess  or  dispose  of  and  convey 
the  same  by  proper  instrument  of  convey- 
ance, as  in  its  jud^ient  may  be  deemed 
advisable,  and  to  collect  the  principal  of 
securities  and  reinvest  the  same  from  time 
to  time,  a  trustee  which  held  insurance 
bonds  for  over  five  years,  during  which 
time  they  fell  greatly  in  value,  is  personally 
liable  for  the  loss  resulting  to  the  trust 
estate.  Babbitt  v.  Fidelity  Trust  Co.  72 
N.  J.  Eq.  745,  66  Atl.  1076.  The  court  in 
this  case,  after  referring  to  the  fact  that 
the  trust  was  in  the  broadest  sense  of  the 
word  a  general  trust,  continues:  "Under 
such  circumstances  I  think  it  the  duty 
of  the  trustee  so  soon  as  it  could  do  so 
in  the  exercise  of  reasonable  dilifjence  and 
good  judgment,  to  convert  the  securities 
which  came  to  it  from  the  settlor  into  cash, 
and  invost  the  same  in  securities  authorized 
bv  law." 

The  law  of  Now  York  roquiros  of  execu- 
tors rocoiviii^  as  part  of  the  assets  of  the 
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estate  loans  secured  by  mortgages  on  land 
outside  the  state,  only  that  they  shall  act 
in  perfect  good  faith,  and  exercise  a  reason- 
able degree  of  judgment  in  performance  of 
their  duty  in  regard  thereto,  although  they 
would  not  be  justified  in  making  an  origi- 
nal loan  of  that  nature.  Re  Ball,  55  App. 
Div.  284,  66  N.  Y.  Supp.  874. 

In  Re  Wotton,  69  App.  Div.  584,  69  N.  Y. 
Supp.  753,  affirmed  without  opinion  in  167 
N.  Y.  629,  60  N.  E.  1123,  the  court  stated 
that  it  was  not  inclined  to  hold  it  the  abso- 
lute duty  of  a  trustee  who  finds  the  trust 
estate  already  invested  in  unauthorized 
interest-bearing  securities  to  dispose  of 
them  at  once  without  regard  to  the  market, 
the  demand  for  them,  the  ruling  price,  or 
the  probability  of  an  advance  in  their  value, 
but  that,  if  he  sees  fit  to  continue  such  in- 
vestment after  having  had  a  reasonable 
opportunity  to  sell  without  loss  and  invest 
in  authorized  securities,  it  must  be  an 
exceptional  case  which  will  relieve  him  from 
liability  for  failure  to  make  such  sale.  Lia- 
bility was  denied  in  this  case  for  the  reason 
that  it  was  based  by  the  complainant  on  a 
wrong  ground. 

In  Re  Douglas,  60  App.  Div.  64,  69  N. 
Y.  Supp.  687,  the  court  states  that  an  execu- 
tor is  not  authorized  to  retain  as  his  invest- 
ment for  more  than  one  year  bonds  or 
securities  of  a  character  in  which  trustees 
would  not  be  authorized  to  invest,  and  that 
a  failure  to  dispose  of  them  within  such 
year  is  a  breach  of  trust  which  makes  him 
liable  for  any  loss  by  reason  thereof,  in  the 
absence  of  special  facts  or  circumstances 
making  a  longer  time  reasonable.  Liability 
was  denied  in  this  case  on  the  ground  of 
estoppel   of  the  beneficiary. 

Trustees  who  have  retained  an  invest- 
ment in  bank  stock  made  by  the  testator, 
in  good  faith  and  in  the  exercise  of  reason- 
able care,  are  not  liable  for  a  loss  result- 
ing from  its  depreciation.  Jones  v.  Jones, 
supra.  See  discussion  by  the  court  supra. 
The  court  in  this  case  does  not  treat  the 
security  as  unauthorized. 

The  conduct  of  trustees  who  have  taken, 
as  part  of  the  trust  fund,  bank  stocks  which 
constituted  part  of  the  assets  of  the  estate, 
in  retaining  them  for  a  time  in  the  belief 
that  their  value  would  appreciate,  is  not 
unreasonable  or  unjustifiable,  so  as  to  ren- 
der them  liable  for  the  loss.     Ibid. 

An  executor  who  retained  an  investment 
in  Mexican  bonds  for  nineteen  months,  while 
awaiting  a  favorable  opportunity  to  dispose 
of  them,  was  held  not  liable  for  a  loss,  in 
Buxton  V.  Buxton,  1  Myl.  &  C.  80. 

Administrators  are  not  chargeable  with 
a  depreciation  in  the  value  of  railroad 
stocks  held  by  the  intestate,  unless  it  is 
shown  that  they  acted  unreasonably  in  re- 
taining such  stock,  and  that  the  failure  to 
sell  was  unjustifiable.  McRae  ▼.  McRae, 
3  Bradf.  199. 

iSeo  Southall  v.  Taylor,  14  Gratt.  269. 

Where,  however,  the  trustees  arc  guilty 
'  of  negligence,  they  are  liable. 
I     An  administrator  with  the  will  annexed} 
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who,  for  three  years  and  eight  months,  holds  ^ 
stock  belonging  to  the  estate  up  to  the  very 
day  of  the  failure  of  the  bank,  without  any 
attempt  to  sell  or  convert  the  same  into 
money,  although  he  is  a  stockholder  and 
director  of  such  bank,  is  guilty  of  such  negli- 
gence as  will  make  him  liable  for  the  value 
of  such  stock.  Mills  v.  Hoflfman,  26  Hun, 
594,  reversed  on  other  grounds  in  92  N.  Y. 
181. 

The  court  in  Judd  v.  Warner,  2  Dem.  104, 
states  that  testamentary  trustees  who  for 
eleven  years  continue  an  investment  made 
by  the  testator,  in  bonds  secured  by  mort- 
gage on  a  horse  railroad  track,  do  so  at 
their  own  risk,  and  are  liable  for  a  result- 
ing loss. 

Executors  who  have  retained  stock  in  a 
private  corporation  owned  by  their  testate, 
for  five  years  after  the  death  of  the  testate, 
are,  in  the  absence  of  a  showing  of  justifica- 
tion for  continuing  the  investment  in  the 
stock,  liable  for  a  further  sum  invested  in 
the  bonds  of  a  railroad  company  made  in 
good  faith  and  for  the  purpose  of  protecting 
the  stock  held  by  the  estate  in  the  private 
corporation  above  mentioned.  I/acey  v. 
Davis,  4  Redf.  402.  One  of  the  executors 
who  had  not  consented  to  the  transaction 
was  relieved  from  liability  on  a  rehearing 
of  this  case  in  5  Redf.  301.  It  is  not  clear, 
however,  that  there  was  a  loss  on  the  invest- 
ment. 

Under  a  will  authorizing  such  invest- 
ments as  the  executor  may  think  best  for 
the  interests  of  the  estate,  an  executor  is 
not  relieved  of  the  liability  for  a  loss  aris- 
ing from  an  investment  other  than  those 
designated  by  the  statute  or  the  court.  In 
Re  Voorhees,  3  N.  J.  L.  J.  211. 

Effect  of  statutes. 

Under  a  statute  providing  that  where  a 
testator  shall  have  made  in  his  lifetime  any 
investment  of  money  in  bonds  or  stock 
shares  of  a  corporation,  and  the  same  shall 
have  come  into  the  hands  of  the  executor 
or  trustee  of  such  testator  to  be  adminis- 
tered, such  executor  or  trustee,  who,  in 
the  exercise  of  good  faith  and  reasonable 
discretion,  continues  the  investments,  shall 
not  be  at  a  loss  by  reason  of  such  continu- 
ance,— an  executor  who  has  continued  in- 
vestments thus  made  by  the  testator  in  the 
stock  of  an  insurance  company,  which,  by 
reason  of  losses  suffered  by  the  company,  is 
reduced,  is  not  personally  liable  for  the 
*  loss,  where  it  does  not  appear  and  is  not 
allied  that  such  executor  did  not  act  in 
good  faith  and  with  reasonable  discretion 
in  holding  the  stock.  Coddington  v.  Stone, 
36  N.  J.  Eq.  361.  It  is  stated  in  the  opinion 
that  the  will  of  the  testator  appears  to  have 
contemplated  the  continuance  by  the  execu- 
tors of  the  investment  left  by  him,  but 
beyond  this  mere  statement  there  is  no 
discussion  on  this  point. 

A  subsequent  New  Jersey  statute  is  re- 
ferred to  in  Brown  v.  Brown,  72  N.  J.  Eq. 
667,  65  Atl.  739,  and  it  is  there  stated  that 
those  stocks  and  bonds  of  a  corporation 
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which  were  owned  by  the  testator  and 
passed  into  the  possession  of  the  executors 
and  trustees  come  under  this  statute,  which 
protects  the  executors  and  trustees  if  they 
continue  to  hold  the  same  in  the  exercise  of 
good  faith  and  reasonable  discretion. 

/.  Changing  investments, 

A  guardian  who  has  received,  as  a  part 
of  the  original  estate  of  his  ward  coming 
to  her  by  descent,  foreign  bank  stock,  may, 
when  it  becomes  insecure  and  unsafe,  ex- 
change it  for  stock  in  another  foreign  bank 
apparently  solvent  and  beyond  question, 
and  if,  in  so  doing,  he  makes  a  personal 
examination,  and  acts  upon  the  advice  al:*o 
of  the  ward's  near  kinsman  and  of  other 
persons  in  whose  judgment  and  financial 
opinions  he  has  a  right  to  place  confidence 
in  such  circumstances,  although  he  did  not 
apply  to  the  court  for  authority  to  ni&kp 
the  change,  he  cannot  be  held  personally 
liable*  in  case  the  stock  proves  to  be  a  loss. 
Durrett  v.  Com.  90  Ky.  312,  14  S.  W.  189. 

In  Miller  v.  Proctor,  20  Ohio  St.  442,  the 
executors  had  substituted  for  an  insufiicient 
security  a  security  of  an  undivided  share 
in  a  mill  property  which  was  owned  by  a 
partnership,  but  the  title  to  which  stood 
upon  the  record  in  the  name  of  the  partners 
as  tenants  in  common.  In  taking  this  secu- 
rity the  executors  were  acting  under  the 
advice  of  counsel,  and  it  was  regarded  by 
them  as  sufficient  to  secure  the  loan,  and 
they  were  acting  in  good  faith.  The  court 
charged  them  with  knowledge  of  the  fact 
that  the  property  was  owned  and  used  as 
partnership  property,  but  held  that  they 
were  not  chargeable  with  knowledge  of  the 
rule  of  law  that  partnership  property  was 
chargeable  with  partnership  liabilities,  and 
therefore  were  not  liable  for  a  loss  resulting 
from  the  subsequent  subjection  of  the  prop- 
erty to  the  payment  of  the  partnership 
debts  in  preference  to  the  mortgage  secu- 
rity. 

In  Miller  v.  Proctor,  supra,  the  court 
takes  no  notice  of  the  provision  in  the  will 
directing  that  the  investment  be  "well 
secured"  by  mortgage  on  real  estate,  etc 

Executors  under  a  will  directing  them  to 
sell  certain  land  and  invest  the  proceeds 
in  the  purchase  of  other  land  are  not  guilty 
of  a  breach  of  trust  in  refusing  an  offer 
therefor,  on  the  principal  cestui  que  trust 
expressing  disapproval  therefor,  although 
the  land  afterward  depreciates  in  value  and 
an  equally  good  offer  is  not  subsequently 
made.  Hester  v.  Hester,  16  N.  0.  (1  Dev. 
Eq.)    328. 

An  executor  who  in  good  faith  invests 
an  amount  represented  by  notes  of  a  man- 
ufacturing company  in  the  stock  of  another 
such  company,  which  has  since  become  in- 
solvent, is  not  liable  for  the  loan.  Brown  v. 
Campbell,  Hopk.  Ch.  233.  The  court  regard- 
ed this  as  in  effect  the  conversion  of  a  debt 
from  one  manufacturing  company  into  the 
debt  of  another.  Nothing  is  said  as  to  the 
investigation  of  the  second  manufacturing 
company  made  by  the  executor  further  than 
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that  it  18  figured  that  it  was  considered  by  |  the  reconveyance  of  such  land  to  the  debtor, 
all  to  be  an  advantageous  investment  when    is  liable  for  a  loss  where  the  substituted 


it  was  made. 

A  guardian  will  not  be  held  liable  for  a 
loss  resulting  from  changing  the  trust  fund, 
after  consultation  with  and  upon  the  advice 
of  persons  whose  opinions  are  entitled  to 
respect,  into  stock  of  a  railroad  company 
which  is  considered  well  established  and  has 
paid  dividends  for  many  years,  especially 
where  the  person  whose  note  formed  the 
original  investment  suddenly  failed  before 
the  loss  on  the  railroad  stock  occurred. 
Washington  v.  Emery,  57  N.  C.  (4  Jones, 
Eq.)    32. 

A  ffuardian  did  not  make  himself  per- 
sonal hr  liable  for  a  loss  occurring  by  reason 
of  a  change  duping  the  infancy  of  the  ward, 
in  1862,  from  North  Carolina  6  per  cent 
bonds  to  8  per  cent  bonds  of  the  same  state 
issued  during  the  war,  where  he  made  the 
exchange  in  good  faith,  and  it  cannot  be 
said  that  he  was  grossly  imprudent  or  in- 
judicious in  doing  so.  Pearson  v.  Cald- 
well, 70  N.  C.  291.  But  the  court  was  of 
the  opinion  in  this  case  that  such  a  chanse 
made  after  the  majority  of  the  ward  would 
render  the  guardian  liable  for  a  loss,  on  the 
ground  that  he  acted  as  an  agent  without 
authority. 

But  in  Jurney  v.  Cowan,  67  N.  0.  393, 
where  an  executor  who  had  invested  in 
good  security  as  provided  by  the  will  col- 
lected the  amount  due  and  invested  it  in 
Confederate  bonds  and  certificates,  after  an 
unsuccessful  attempt  to  invest  in  other 
security,  such  executor  was  held  personally 
liable  for  the  loss  resulting. 

Administrators  who,  without  permission 
from  the  oourt  and  without  notice  to  cred- 
itors, exchange  bonds  which  could  readily 
have  been  converted  into  cash,  for  stock 
of  a  manufacturing  company  which  proved 
to  be  practically  worthless,  are  liable  for 
the  value  of  such  bonds.  Locher's  Estate, 
219  Pa.  46,  67  Atl.  954. 

So,  a  conservator  who  receives  funds  be- 
longing to  his  ward's  estate  properly  in- 
vested in  savings  banks,  and  without  an 
order  of  court  changes  the  funds  and  in- 
vests in  the  purchase  of  notes  secured  by  a 
mortgage  of  lands  in  another  state,  guar- 
anteed by  an  insurance  company  which 
proves  to  be  insolvent,  is  liable  for  a  loss 
where  he  fails  to  make  inquiry  as  to  the 
security  of  anyone  except  the  vendor  of 
the  notes,  in  whose  integrity  and  good  judg- 
ment he  has  confidence  and  reasonable 
ground  for  such  confidence.  State  v.  Wash- 
burn, 67  Conn.  188,  34  Atl.  1034. 

An  assignee  for  the  benefit  of  creditors, 
into  whose  hands  there  has  come,  as  col- 
lateral security  for  a  debt  due  his  assignor, 
title  to  certain  real  estate,  who  takes  other 
securities  from  the  debtor  in  place  thereof, 
on  the  advice  of  counsel  given  without  com- 
municating to  them  facts  in  regard  to  the 
matter  which  were  easily  obtainable, — that 
the  debtor's  title  to  such  land  was  worth 


securities  prove  worthless,  and  the  title  to 
the  land  originally  held  was  good,  and  the 
land  was  of  sufficient  value  to  secure  the 
debt.  Chambersburg  Sav.  Fund  Asso's 
Appeal,  76  Pa.  203. 

Trustees  under  a  postnuptial  settlement, 
authorized  to  sell  real  estate  and  invest  the 
proceeds  in  stock,  are  not  thereby  em- 
powered to  exchange  the  real  estate  belong- 
ing to  the  trust  estate  for  other  real  estate 
consisting  in  part  of  ferries  and  ferry 
rights,  the  deed  to  which  they  take  in  their 
own  names;  and  where  trustees  have  made 
such  an  exchange,  and  subsequently  the 
buildings  on  the  ferry  property  are  de- 
stroyed in  the  progress  of  a  war  and  the 
property  sold  at  a  loss,  the  trustees  are 
personally  liable  for  the  loss  resulting  to 
the  estate  from  such  exchange.  Ringgold 
V.  Ringgold,  1  Harr.  &  G.  11,  18  Am.  Dec. 
250. 

A  trustee  under  a  marriage  settlement, 
who  had  power,  with  the  consent  of  the  hus- 
band and  wife,  to  vary  the  investment,  who 
has  admitted  that  he  sold  out  the  trust 
funds,  but  has  not  shown  on  what  securities 
the  whole  of  the  money  had  been  invested, 
or  whether  on  securities  warranted  by  the 
settlement,  is  liable  to  make  good  the  funds 
sold  out.  Meyer  v.  Montriou,  6  Beav.  146, 
11  L.  J.  Ch.  N.  S.  398. 

In  E^ler  v.  Pjrler,  3  Beav.  550,  5  Jur.  187, 
the  court  was  of  the  opinion  that  trustees 
under  a  trust  of  specific  stock,  with  no 
powder  to  change  the  securities,  who  accepted 
in  lieu  of  the  stock  a  loan  on  ample  lease- 
hold security  (an  unauthorized  form  of 
security),  become  responsible  for  any  future 
loss  traceable  to  sucn  error.  The  security 
in  this  case  had  been  changed  several  times 
and  finally  resulted  in  a  loss. 

Where  trustees  authorized  by  a  will  to 
retain  any  of  the  testator's  Investment,  or 
to  call  in  and  reinvest  on  mortgages  of 
freeholds  in  England  or  Wales,  retained  an 
investment  in  bonds  made  by  the  testator 
and  appropriated  it  to  a  specific  legacy, 
it  was  held  in  Walker  v.  Walker,  69  L.  J. 
Ch.  N.  S.  386,  62  L.  T.  N.  S.  449,  to  be  a 
breach  of  trust  for  the  trustees  to  dispose 
of  the  bond  and  invest  in  two  mortgages 
without  setting  off  one  to  the  legatee.  And 
they  cannot  claim  the  benefit  of  §  5  of  the 
trustee  act  of  1898. 

See  Mattocks  v.  Moulton,  84  Me.  545,  24 
Atl.  1004,  supra,  where  the  original  in- 
vestment was  made  in  the  notes  of  the  cor- 
poration secured  by  its  stock,  but  was  sub- 
sequently changed  into  stock. 

In  Dorsey's  Estate,  11  Pa.  Co.  Ct.  12, 
trustees  who,  upon  the  absorption  of  a  navi- 
gation company  in  whose  loan  they  had 
invested,  by  a  railroad  company,  accepted, 
under  a  decree  of  the  orphan's  court,  third 
preference  bonds  of  the  railroad  company  in 
lieu  of  the  navigation  loan,  were  held  not 
liable  for  a  loss. 


less, — and  thereafter  informs  the  assignor  I  In  State  ex  rel.  Purser  v.  Simpson,  65 
that  the  debt  has  been  paid  and  permits  N.  C.  407,  supra,  a  trustee  who  collected  an 
44  L.R.A.(N.8.)  61 
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ante-war  debt  in  Confederate  currency,  and 
invested  the  proceeds  in  Confederate  bonds, 
was  held  liable  for  the  resulting  loss. 

It  is  the  duty  of  a  trustee  to  watch  the 
investment  of  trust  funds  with  reasonable 
care  and  diligence,  and  to  apply  to  the 
court  promptly  for  leave  to  change  it,  if 
he  has  not  been  expressly  empowered  to 
do  so  at  his  discretion,  whenever  in  his 
judgment  as  a  prudent  business  man  a 
change  is  desirable.  Johns  v.  Herbert,  2 
App.  D.  C.  485. 

Exchanging   for   a    lesser    security. 

A  trustee  who,  at  the  solicitation  of  the 
mortgagor  and  a  prospective  purchaser  of 
the  mortgaged  land,  takes  in  exchange  for 
one  mortgage  another  which  is  ample  secur- 
ity at  the  time,  although  not  equal  to  that 
of  the  first  mortgage,  is  not  liable  for  a  loss 
resulting  from  a  subsequent  deterioration  in 
the  value  of  the  land  covered  by  the  second 
mortgage.  Baldwin  v.  Hatchett,  56  Ala. 
461.  In  the  course  of  the  opinion  it  is 
stated  that  "it  seems  to  be  supposed,  be- 
cause the  security  released  was  of  much 
greater  value  than  that  he  received,  he  was 
bound  to  retain  it,  and  not  to  exchange  it 
without  receiving  another  of  equal  value. 
We  cannot  assent  to  the  proposition.  His 
duty  was  discharged  legally  and  morally  so 
long  as  he  had  and  kept  ample  security  for 
the  debt." 

An  executor  who,  in  good  faith  and  with- 
out negligence,  accepts  in  renewal  of  a 
note  with  surety  civen  to  the  testator,  the 
unsecured  note  of  the  surety  alone  at  a 
time  when  his  credit  was  excellent,  is  not 
liable  for  a  loss  resulting  from  his  sub- 
sequent insolvency.  Pope  v.  Mathews,  18 
S.  C.  444. 

In  Green  v.  Crapo,  181  Mass.  56,  62  N.  E. 
956,  where  United  States  bonds  had  been 
sold  and  the  proceeds  applied  in  the  pur- 
chase of  railroad  bonds,  the  court  held 
that  the  power  to  sell  was  not  bound  up 
with  the  reinvestment,  and  stated  that  the 
fact  that  security  of  such  high  standing  as 
United  States  bonds  had  been  sold  in  order 
to  invest  in  railroad  bonds,  which  resulted 
in  the  loss,  was  "only  a  dramatic  circum- 
stance." 

But  where  the  change  is  made  to  an 
unauthorized  form  of  security,  or  without 
due  care  in  the  selection  of  the  new  secur- 
ity, the  trustee  is  liable  for  the  loss. 

'in  Hanscom  v.  Marston,  82  Me.  288,  19 
Atl.  460,  an  executor  w^ho  had  changed 
United  States  bonds  and  some  cash  belong- 
ing to  the  estate  into  the  personal  note  of 
a  borrower,  secured  by  second  mortgage, 
although  the  same  was  done  upon  the  ad- 
vice of  an  attorney  and  in  good  faith,  was 
held  liable  for  a  loss  resulting  to  the  trust 
estate  froik  such  investment. 

Trustees  who  surrender  a  perfectly  good 
security  consisting  of  a  first  mortgage 
securing  trust  funds,  and  take  in  place 
thereof  a  second  mortgage  on  the  same 
property,  subject  to  a  first  mortgage  for 
more  than  the  original  mortgage,  the 
44  L.R.A.(N.S.) 


amount  of  the  two  mortgages  substantially 
equaling  the  value  of  the  property,  are 
liable  for  a  resulting  loss.  Re  Blauvelt,  2 
Connoly,  468,  20  N.  Y.  Supp.  119,  approved 
in  60  Hun,  394,  16  N.  Y.  Supp.  636,  on  an 
appeal  on  other  ground,  reversed  on  other 
grounds  in  131  N.  Y.  249,  30  N.  E.  194. 

A  trustee  finding  the  trust  estate  in- 
vested in  mortgages  of  good  security,  who 
in  violation  of  his  duty,  without  authority 
either  in  the  instrument  creating  the  trust 
or  from  the  court,  sells  out  such  mortgages 
and  invests  the  proceeds  again  in  a  mort- 
gage upon  land  in  another  state,  taking 
a  second  mortgage  upon  land  in  his  own 
state  as  collateral  securit}',  commits  a 
breach  of  the  trust  for  which  he  should  be 
made  personally  responsible.  Gaw's  Es- 
tate, 34  Phila.  Leg.  Int.  66. 

See   Pearson    v.    Caldwell,   supra. 

In  Gardner's  Estate,  199  Pa.  524,  49  AtL 
346,  infra,  a  note  taken  by  testator  was 
renewed  on  mere  personal  security,  and 
executors  were  held  liable  for  the  loss. 

See  Morris  v.  Wallace,  3  Pa,  St.  319,  45 
Am.  Dec.  642,  supra,  where  a  trustee  who 
sold  real  estate  securities  and  purchased 
bank  stock  was  held  personally  liable  for 
a  resulting  loss. 

See  Monroe  v.  Osborne,  43  N.  J.  Eq.  248, 
10  Atl.  267,  supra.  III.,  c,  5   (a). 

IX.  Care  of  investmente, 

a.  In  general. 

Where  English  trustees  to  whom  are  as- 
signed a  debt  owing  in  India  and  some 
Indian  government  paper,  in  trust  to  call 
in  the  debt  and  invest  in  the  before-men- 
tioned or  in  some  other  Indian  government 
securities,  having  allowed  the  income  there- 
of to  accumulate  until  the  entire  amount 
has  reached  a  certain  sum,  write  to  the 
debtor  instructing  him  to  invest  in  such 
government  securities  in  India  as  he  may 
think  best,  and  such  debtor  transfers  the 
cash  balance  in  his  books  to  the  credit  of 
the  trustees  and  requests  a  power  of  attor- 
ney to  transfer  the  government  paper,  and 
nothing  further  is  done  by  the  trustees  to 
invest  the  fund  for  four  vears,  such  tnxs- 
tees  are  guilty  of  a  breach  of  trust  and 
liable  for  a  loss  resulting  to  the  trust  es- 
tate  from  the  bankruptcy  of  the  debtor. 
Byrne  v.  Norcott,  13  Beav.  336.  One  of 
the  trustees  in  this  instance  was  a  member 
of  the  army  and  was  abroad  with  his  regi- 
ment during  a  larger  part  of  the  time,  but 
he  was  held  liable  notwithstanding. 

A  trustee  who  submits  without  appeal  to 
a  verdict  rendered  by  a  jury  under  the 
assumed  authority  of  an  alleged  custom,  for 
only  half  the  amount  of  a  note  given  him 
for  trust  funds,  is  liable  to  the  cestuis  que 
trust  for  the  full  amount  of  the  trust  fund. 
Jacobs  V.  Earle,  8  S.  C.  105.   . 

A  guardian  is  properly  charged  with  the 
amount  of  the  loss  on  a  debt  due  the  ward's 
estate,  where  the  debtor  puts  into  his  hands 
a  judgment  note,  the  discreet  use  of  which 
would  have  enabled  him  to  obtQ^ui  pa3rmei]^t 
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of  the  debt  in  full.  Royer's  Appeal,  11 
Pa.  36. 

The  statement  in  Re  White,  13  Mo.  App. 
580,  a  case  not  fully  reported,  is  that  a 
curator  who,  having  proved  up  a  claim  for 
his  ward  against  a  bankrupt,  to  enable 
the  latter  to  obtain  his  discharge,  releases 
his  ward's  claim,  and  to  indemnify  him- 
self for  so  doing  takes  security  which  proves 
to  be  worthless,  is  liable  to  his  ward  for 
losses  thereby  sustained. 

Where,  under  the  terms  of  a  marriage 
settlement,  a  sum  is  settled  upon  trust  for 
the  wife  for  her  separate  use  for  life,  with 
the  remainder  to  her  husband  for  life,  with 
remainder  to  the  children  of  the  marriage, 
and  if  there  should  be  none,  in  trust  as  to 
one  half  for  such  persons  as  the  wife 
should  by  will  appoint,  and  in  default  for 
next  of  kin,  and  the  trustees,  who  are  given 
power  upon  the  written  consent  of  the  hus- 
band and  wife  and  the  survivor  to  sell  the 
securities  given  in  trust  and  invest  the  pro- 
ceeds in  other  securities,  sell  such  securities 
without  the  written  consent  of  either  the 
husband  or  wife,  and,  after  several  changes 
in  the  trust  securities,  convey  the  proceeds 
to  the  husband,  whereby  a  loss  results  to 
the  trust  estate,  such  trustees  are  liable 
for  the  loss  in  favor  of  an  appointee  under 
the  wife's  will;  and  the  fact  that  the  wife, 
upon  the  importunity  of  her  husband,  exe- 
cuted with  him  a  deed  ratifying  the  act  of 
the  trustees  after  the  same  had  been  done, 
does  n'.t  relieve  them.  Kella\wy  v.  John- 
son, 5  Beav.  319,  6  Jur.  761. 

A  guardian  appointed  in  the  state  of  New 
York,  who,  together  with  his  ward,  was 
subsequently  domiciled  in  a  southern  state 
during  the  Civil  War,  was  not  thereby  re- 
lieved of  the  duty  to  keep  his  ward's  money 
and  other  property  safe.  Lamar  v.  Micou, 
112  U.  S.  452,  28  L.  ed.  751,  5  Sup.  Ct. 
Rep.  221. 

Trustee  cannot  rely  altogether  on  an 
agent  in  transacting  trust  business. 
Cheever  v.  Ellis,  134  Mich.  646,  96  N.  W. 
1067. 

Appointment  of  one  trustee  as  a  factor. 

Under  a  trust  which  authorizes  the  trus- 
tees to  name  and  remove  factors,  the  ap- 
pointment by  the  trustees  of  one  of  their 
number  to  be  factor  is  not  of  itself  such 
a  breach  of  trust  as  subjects  the  other  trus- 
tees to  all  the  consequences  resulting  from 
it,  and  where,  under  such  circumstances,  in 
a  trust  involving  a  considerable  estate,  the 
factor  is  allowed  to  retain  balances  due 
at  the  annual  settlement  of  his  account 
when  it  is  impossible  to  cover  all  his  re- 
ceipts and  disbursements  for  the  preceding 
year,  and  the  trustees,  finding  the  factor 
retaining  balances  in  hand  beyond  what 
they  think  proper,  urge  him  by  every  means 
short  of  legal  proceedings  to  keep  down 
such  balances,  which  course  they  continue 
until,  finding  their  efforts  ineffectual,  they 
recall  his  appointment,  which  produces  his 
bankruptcy  and  results  in  a  loss  to  the 
trust  estate, — the  trustees  are  not  guilty 
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of  a  lack  of  care  such  as  renders  them  lia- 
ble for  the  loss.  Home  v.  Pr ingle,  8  Clark 
&  F.  264. 

The  general  question  of  the  liability  of 
a  trustee  for  the  default  of  his  cotrustee, 
as  stated  in  the  beginning  of  this  note,  is 
not  included  herein,  but  the  trustee  in  the 
above  case  occupied  a  different  position 
than  he  would  have  occupied  if  he  had  not 
been  appointed  factor. 

Time  within  which   trustee  must  act. 

In  considering  whether  a  trustee  has  made 
himself  liable  for  a  failure  to  collect  and 
convert  the  assets  in  his  hands,  regard  must 
be  had  to  the  character  of  the  trust,  so  that 
an  assignee  for  creditors,  whose  duty  it  is 
to  collect  and  prepare  for  distribution,  will 
be  required  to  act  more  promptly  in  en- 
forcing collection  of  securities  than  a  guar- 
dian, whose  duty  it  is  to  hold  and  retain 
securities.  Chambersburg  Sav.  Fund  Asso.'s 
Appeal,  76  Pa.  203. 

Guardians  who  permit  an  unsecured  debt 
from  the  administrator  of  the  estate,  who 
is  publicly  known  to  be  in  embarrassed 
circumstances,  to  continue  for  several  years 
without  making  any  proper  effort  to  secure 
it,  are  liable  for  a  resulting  loss,  where  it 
appears  that  the  debt  might  have  been  col- 
lected if  proper  action  had  been  taken. 
The  guardians  subsequently  took  real  estate 
in  payment  of  the  debt  and  this  proved 
worthless.     Wills's  Appeal,  22  Pa.  326. 

A  guardian  who  takes  no  legal  steps  to 
collect  a  debt  due  the  ward  until  a  year 
after  its  maturity,  during  which  time  the 
debtor  is  known  to  be  of  doubtful  credit, 
is  guilty  of  negligence  rendering  him  liable 
for  a  loss.  O'Dell  v.  Young,  M'Mull.  Eq. 
165. 

A  guardian  who  sells  property  of  the 
ward  at  a  place  (different  from  that  specified 
in  the  order  of  the  court,  takes  in  payment 
an  obligation  with  security  payable  to  him- 
self individually,  and  for  four  years  neg- 
lects to  take  any  step  for  its  collection, 
will  be  held  liable  for  a  loss  resulting  from 
the  maker's  insolvency.  Draper  v.  Joiner, 
9  Humph.  612,  49  Am.  Dec.  719. 
•  Executors  who  receive  from  a  special 
administrator  time  certificates  of  deposit 
in  a  bank  are  liable  for  a  loss  resulting 
from  its  insolvency,  where  they  permit  such 
certificates  to  remain  uncollected  for  more 
than  a  year  and  a  half  after  their  maturity, 
a  length  of  time  found  by  the  surrogate  to 
have  been  unreasonable.  Baskin  v.  Baskin, 
4  Lans.  90. 

Where,  under  a  marriage  settlement 
which  allows  the  money  to  be  lent  to  the 
husband  with  the  consent  of  the  wife,  the 
wife  consented  to  a  loan  of  part  of  the 
trust  money  to  the  husband,  "and  to  the 
loan  of  the  remaining  trust  money  at  such 
times  and  in  such  proportions"  as  the  hus- 
band may  require,  and  the  loan  has  thus 
been  made  to  the  husband,  who  covenanted 
to  repay  the  same  at  the  expiration  of  six 
months,  the  trustees  are  not  bound  to  call 
in  the   loan   at  the  expiration  of   the  six 
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months,  and  where  a  loss  results  to  the  | 
trust  estate  from  the  insolvency  of  the  hus- 
band, they  are  not  personally  liable  for 
such  loss,  in  the  absence  of  evidence  that 
the  wife  consented  to  a  loan  only  for  that 
period.     Child  v.  Child,  20  Beav.  50. 

Executors  who  have  permitted  debts  due 
their  testator  to  remain  without  security, 
whereby  they  are  lost  to  the  estate,  have 
not  exercised  a  proper  degree  of  care,  and 
are  properly  chargeable  with  the  loss.  Hol- 
comb  v.  Coryell,  11  N.  J.  Eq.  476. 

In  FinlayV  Merrimaft,  39  Tex.  56,  infra, 
a  guardian  ad  litem  who  failed  for  two 
years  to  sue  an  attorney  who  had  collected 
trust  funds  was  held  excused  by  the  Civil 
War. 

In  Nobles  v.  Hogg,  36  S.  C.  322,  15  S.  E. 
359,  a  trustee  was  held  liable  for  a  loss 
where  he  showed  no  diligence  in  collecting 
a  note. 

A  trustee  in  North  Carolina  was  justified 
in  making  no  attempt  to  collect  a  bond 
during  the  Civil  War  after  the  depreciation 
of  the  Confederate  currency,  although  one 
of  the  obligors  had  become  insolvent,  and 
is  not  responsible  for  a  loss  although  the 
bond  becomes  worthless  by  the  subsequent 
insolvency  of  the  other  obligor  as  a  result 
of  the  war.  Donnell  v.  Donnell,  62  N.  C. 
(Phill.  Eq.)    148. 

A  guardian  of  an  infant  having  obtained 
a  judgment  In  July,  1861,  against  parties 
who  were  amply  solvent,  and  who  remained 
so  during  the  Civil  War,  is  not  guilty  of 
laches  which  will  subject  his  estate  to  the 
payment  of  the  amount  thereof  to  the  ward, 
by  directing  the  clerk  not  to  issue  an  execu- 
tion to  collect  the  money  during  the  war, 
where  it  would  have  been  necessary  to  re- 
invest the  same,  and  it  might  have  been 
difficult  to  obtain  another  security  as  good, 
and  the  collection,  if 'made,  would  have  been 
in  Confederate  money.  State  ex  rel.  White 
V.  Robinson,  64  N.  C.  698.  It  is  not  clear 
how  the  loss  occurred  in  this  case,  but 
apparently  from  the  insolvency  of  the  judg- 
ment debtors. 

A  guardian  does  not,  by  neglecting  for 
seven  years  to  convert  notes  received  from 
the  administrator  into  notes  payable  to  him. 
as  guardian,  make  them  his  own,  so  as  to 
be  held  liable  for  a  loss  of  such  notes 
through  the  maker's  becoming  insolvent  as 
a  result  of  the  Civil  War.  State  ex  rel. 
Whitford  v.  Foy,  65  N.  C.  266. 

The  failure  of  a  guardian  in  North  Caro- 
lina, who  acted  in  good  faith,  to  collect  a 
note  during  the  war,  did  not  render  him 
liable  for  the  loss,  although  the  makers 
were  solvent  during  the  war  and  became 
insolvent  as  a  result  thereof.  Love  v. 
Logan,  69  N.  C.  70. 

But  a  guardian  in  North  Carolina  who 
failed  to  collect  interest  on  ante-war  notes 
at  a  time  when  it  was  collectable  is  liable 
for  the  loss  of  such  interest,  tliough  the 
notes  subsequently  become  worthless  as  a 
result  of  the  war.  State  ex  rel.  Wliitford 
V.  Foy,  supra. 

A  trustee  to  whom  has  been  assigned  a 
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note,  who  releases  the  assignor,  by  neglect- 
ing to  sue  the  debtor,  is  guilty  of  such  gross 
negligence  as  renders  him  liable  for  the 
loss  of  the  debt.  Cross  v.  Petree,  10  B. 
Mon.   413. 

Allowing  statute  of  limitations  to  ran. 

A  trustee  who  fails  to  institute  a  suit 
for  the  purpose  of  foreclosing  a  mortgage 
securing  a  loan  taken  by  him,  but  allows 
the  statute  of  limitations  to  bar  recovery, 
is  personally  liable  for  the  loss  resulting 
from  such  failure.  Roach's  Estate,  50  Or. 
179,  92  Pac.  118. 

The  general  receiver  of  the  court  to 
whom  a  trustee  turned  over  a  judgment  by 
confession  securing  trust  funds,  three  and 
one-half  years  after  the  judgment  was  con- 
fessed, is  liable  for  the  loss  of  the  funds 
owing  to  the  bar  of  the  statute  of  limita- 
tions six  and  one-half  years  after  the  fund 
was  turned  over  to  him,  although  he  be- 
lieved that  an  execution  had  been  issued  on 
the  judgment,  in  which  case  the  twenty- 
year  statute  of  limitations  would  have  ap- 
plied, as  it  was  his  duty,  within  a  reason- 
able time  after  his  appointment,  to  inform 
himself  as  to  the  facts  in  the  case,  and  as 
to  what  would  be  necessary  to  protect  the 
fund  from  loss  by  limitations.  Rush  v. 
Steele,  93  Va.  526,  25  S.  E.  604. 

Negligence  on  the  part  of  an  executor  in 
permitting  a  debt  due  the  estate  to  become 
barred  by  limitation  is  purged  by  his  ob- 
taining a  renewal  of  the  note  evidencing 
the  debt  and  such  additional  security  as 
appears  at  the  time  to  be  ample.  Glover 
V.  Glover,  McMull.  Eq.  153. 

See  Cross  v.  Petree,  supra. 

5.  Real  estate  investments, 

1.  In  general. 

A  trustee  who  was  entitled  to  be  ad- 
mitted to  copyhold  premises  by  reason  of 
a  conditional  surrender  of  the  same  to 
secure  a  loan,  having  become  absolute,  but 
who  fails  to  be  thus  admitted,  by  reason  of 
which  omission,  his  cotrustee  releases  the 
premises  from  the  mortgage  and  converts 
the  money,  is  liable  for  the  loss  resulting 
to  the  estate.  Dix  v.  Burford,  19  Beav. 
409. 

Where  trustees,  one  of  whom  is  entitled 
to  the  dividends  of  the  trust  fund  or  to  a 
life  estate  in  lands  which  the  trustees  were 
authorized  by  the  trust  instrument  to  pur- 
chase, disposed  of  part  of  the  trust  prop- 
erty and  purchased  the  land  as  authorized 
in  the  will,  and  allowed  their  cotrustee  or 
life  tenant  to  apply  some  of  the  trust  funds 
to  his  private  use,  and  afterward  disposed 
of  other  of  the  trust  funds  and  allowed  the 
life  tenant  to  use  the  same  in  improving 
and  altering  the  estate  purchased,  such 
trustees  are  personally  liable  for  the  sev- 
eral sums  thus  used,  with  interest.  Bos- 
tock  V.  Blakeney,  2  Bro.  Ch.  653. 

In  Re  Olmstead,  52  App.  Div.  515,  66 
N.  Y.  Supp.  212,  affirmed  without  opinion 
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.  in  164  N.  Y.  571,  68  N.  E.  1092,  where  a 
building  on  the  mortgaged  property  had 
•  been  injured  by  fire,  and  the  trustees  al- 
lowed the  owner,  who  was  not  personally 
liable  on  the  mortgage  bond,  to  collect  the 
insurance  money  on  his  unsecured  verbal 
promise  to  expend  the  money  in  repairing 
the  building,  the  trustees  were  held  liable 
for  the  amount  of  the  insurance  money  thus 
collected. 

A  trust  company  which  is  a  trustee 
holding  mortgages  securing  the  bonds  of  an 
ii«vi»tment  company,  which,  by  the  .instru- 
ment creating  the  trust,  is  not  required  to 
record  an  assignment  of  mortgages  held  by 
it  under  the  provisions  of  the  trust,  except 
upon  request  in  writing  of  the  holder  or 
holders  of  the  majority  of  the  bonds  in  de- 
fault, is  not  liable  for  its  failure  to  record 
some  of  the  assignments,  in  the  absence  of 
a  request  tp  do  so,  although,  on  account  of 
the  failure  to  record,  certain  officers  of  the 
investment  company  had  taken  advantage 
of  the  condition  and  appropriated  the  pro- 
ceeds to  their  own  use.  Partridge  v.  Ameri- 
can Trust  Co.  211  Mass.  194,  97  N.  E.  926. 

See  McCully  v.  Lum,  49  N.  J.  Eq.  652,  25 
Atl.  705,  supra  VIIL,  where  a  trustee  failed 
to  dispose  of  a  mortgage  and  was  held  not 
liable  for  loss. 

Executors  should  not  be  charged  with  a 
loss  on  Minnesota  mortgages  coming  to 
them  as  part  of  the  assets  of  the  estate, 
on  the  ground  that  on  a  default  in  the  pay- 
ment of  interest  they  foreclosed  for  interest 
only,  instead  of  for  the  principal  as  well, 
where  they  did  so  on  the  advice  of  the 
attorneys  who  represented  their  testator  in 
procuring  the  mortgages.  Re  Ball,  55  App. 
Div.  284,  66  N.  Y.  Supp.  874.  The  loss 
in  this  case  resulted  from  a  subsequent 
depreciation  in  the  value  of  the  property. 

Trustees  receiving  Minnesota  mortgages 
as  part  of  the  assets  of  the  estate  are  not 
grossly  negligent  or  unreasonable  in  refus- 
ing an  offer  by  the  mortgagor  to  pay  the 
mortgages  in  full  before  their  maturity,  so 
as  to  render  them  liable  for  a  subsequent 
loss  due  to  a  severe  depreciation  in  the 
value  of  property  caused  by  a  panic,  where 
they  acted  on  the  advice  of  counsel  in  refus- 
ing such  money,  because  they  had  no  place 
in  which  to  invest  the  same,  and  also  on 
the  advice  of  the  attorneys  through  whom 
their  testator  had  purchased  the  mortgages, 
that  they  were  ample  security  for  the  debt. 
Ibid.  It  is  stated  by  the  court,  after  dis- 
cussing the  liability  from  the  standpoint 
that  a  bona  fide  offer  of  payment  had  been 
made,  that  it  was  not  clear  that  the  mort- 
gagor would  have  been  able  to  carry  it  out. 

Collecting  rent. 

A  delay  by  the  trustee  of  five  months  in 
collecting  rent  from  lessees  of  the  trust 
property  is  excusable  and  does  not  render 
him  liable  for  the  loss  of  such  rents,  where 
the  lessees  are  making  valuable  improve- 
ments at  the  time  and  the  indulgence  is 
granted  to  enable  them  to  finish  the  same. 
Ellig  V.  Naglee,  9  Cal.  683. 
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A  trustee  is  not  liable  for  a  loss  resulting 
from  a  year's  delay  in  suing  for  rent  of  the 
trust  property,  where  the  cestui  que  trusty 
with  full  knowledge  of  all  the  circum- 
stances, approved  of  the  delay,  especially 
when  the  trustee  charges  nothing  for  his 
services  and  his  administration  considered 
as  a  whole  greatly  increases  the  productive 
value  of  the  trust  property.     Ibid. 

Executors  who  have  failed  to  collect  rent 
when  the  same  might  have  been  collected 
are,  in  the  absence  of  any  evidence  explain- 
ing their  failure,  liable  for  the  loss  result- 
ing therefrom  to  the  tru«t  estate.  Tebbs 
V.  Carpenter,  1  Madd.  Ch.  290,  16  Revised 
Rep.  224. 

Improving   trust   property. 

In  Vyse  v.  Foster,  42  L.  J.  Ch.  N.  S.  246, 
L.  R.  8  Ch.  309,  27  L.  T.  N.  S.  774,  21  Week. 
Rep.  207,  where  trustees  to  whom  had  been 
devised  an  estate  in  trust  consisting  of  real 
and  personal  property,  in  order  to  facilitate 
the  sale  and  increase  the  value  of  land  near 
a  town  as  a  building  ground,  used  a  por- 
tion of  the  personal  property  to  erect  a 
house  on  such  ground,  in  good  faith  and 
under  the  belief  that  it  would  thus  increase 
the  value  of  the  property,  and  such  house 
produced  an  income  of  5  per  cent  on  the 
amount  invested  therein,  and  the  rest  of 
the  land  had  been  sold,  it  was  held  that 
the  utmost  that  the  trustees  could  be 
charged  with  would  be  the  loss,  if  any, 
occasioned  by  this  mistake  in  judgment. 

Executors  who  expend  in  two  years  $80,- 
000  from  the  funds  of  the  estate  in  their 
keeping,  in  the  attempt  to  develop  a  tract 
of  land  purchased  by  their  testate  and 
owned  by  him  at  the  time  of  his  death, 
upon  the  outskirts  of  a  city  in  a  distant 
state,  which  is  appraised  at  only  $12,000, 
are  properly  chargeable  with  the  loss  of 
$40,000,  and  their  liability  is  not  changed 
by  the  fact  that  men  of  prudence,  discretion, 
and  intelligence  in  the  state,  as  well  as 
conservative  institutions  for  saving,  are 
making  just  such  investments  in  other  local- 
ities. Brigham  v.  Morgan,  186  Mass.  27, 
69  N.  E.  418.  The  court  in  this  case  treats 
the  executor  in  the  nature  of  a  trustee,  al- 
though recognizing  the  general  nature  of 
the  duties  of  an  executor  as  being  to  collect 
and  hold  the  estate  merely.  One  of  the 
executors  in  this  case  was  a  trustee,  and 
he  was  held  liable  in  the  latter  capacity 
also. 

An  executor  who  is  directed  by  the  will 
to  sell  all  the  testator's  real  estate  at  such 
time  and  in  such  lots  as  would  be  to  the 
best  advantage,  and  invest  the  proceeds 
to  the  best  advantage,  is  not  authorized 
to  construct  a  house  on  a  part  of  the  land 
owned,  and  is  liable  for  a  loss  resulting 
therefrom  unless  his  act  has  been  ratified 
by  the  beneficiaries.  Rose  v.  Rose,  6  Dem. 
26. 

Trustees  who  have  erected  buildings  on 
land  owned  by  the  trust  estate,  which  build- 
ings the  cestui  que  trust  used,  are  not  liable 
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for   loss.     Smith   v.   Smith,   23   Grant,   Ch. 
(N.  C.)  114. 

2.  Enforcing  the  security, 

(a)  In  general. 

Executors  taking  a  mortgage  which  is 
sufficient  security  at  the  time  of  making  the 
loan  are  still  bound  to  keep  themselves  in- 
formed as  to  whether  or  not  a  depreciation 
in  value  of  the  security  is  taking  place 
from  any  cause,  to  see  that  interest  is 
promptly  paid,  to  keep  informed  as  to  the 
pecuniary  respoMsibility  of  the  mortgagor, 
and  take  notice  of  all  things  affecting  the 
investment  which  a  man  of  fair  judgment, 
care,  and  prudence  would  take  into  consid- 
eration in  a  loan  of  his  own  money,  and  to 
take  lawful  means,  with  a  fair  degree  of 
promptness,  to  recover  the  debt.  Re  Butler, 
1  Connoly,  68,  9  N.  Y.  Supp.  641 ;  Re  Stark, 
39  N.  Y.  S.  R.  393,  15  N.  Y.  Supp.  729. 

A  trustee  receiving  from  a  predecessor 
In  trust  a  mortgage  securing  an  indebted- 
ness to  the  tirust  estate,  who  makes  fre- 
quent inquiries  and  receives  estimates  of 
neighbors  satisfying  him  that  the  trust  is 
safe,  cannot  be  held  liable  for  a  loss  result- 
ing from  a  general  depreciation  in  real 
estate,  on  the  ground  that  he  was  guilty 
of  gross  or  supine  negligence.  Fahne- 
stock's  Appeal,  104  Pa.  46. 

It  is  the  duty  of  a  trustee,  and  for  a 
neglect  of  it  he  is  responsible,  upon  dis- 
covering that  a  security  upon  which  trust 
money  has  been  invested  has  become  im- 
paired, and  that  the  fund  is  in  jeopardy, 
to  convert  and  call  in  the  investment,  if 
with  reasonable  diligence  it  is  possible  to 
do  so  with  a  minimum  of  loss.  Gainsbor- 
ough V.  Watcombe  Terra  Cotta  Clay  Co. 
64  L.  J,  Ch.  N.  S.  991,  63  L.  T.  N.  S.  116. 

(h)  Time  of  enforcement. 

Although  it  is  the  duty  of  an  executor 
to  foreclose  a  mortgage  in  which  funds  of 
the  estate  are  invested  after  maturity  and 
nonpayment,  he  must  be  allowed  the  rea- 
sonable discretion  of  an  ordinarily  prudent 
man  in  the  choice  of  a  time  and  occasion, 
and  will  not  be  held  liable  for  the  entire 
amount  of  the  mortgage  where  his  reason 
for  delay  is  the  depressed  values  of  real 
estate,  and  it  does  not  appear  that  any  loss 
will  in  fact  result.  Ormiston  v.  Olcott,  84 
N.  Y.  339. 

A  guardian  will  not  be  held  liable  for  a 
loss  resulting  from  the  failure  to  collect 
a  mortgage  accepted  by  him  as  an  invest- 
ment 01  the  minor's  estate,  where  he  acted 
in  good  faith  and  with  the  requisite  degree 
of  care,  and  the  loss  was  the  result  of  a 
general  depression  in  business  and  the 
value  of  real  estate,  even  though  he  could 
have  collected  the  debt  due  the  minor  at 
the  time  he  accepted  the  mortgage, — a  fact 
that  was  not  clearlv  proved  in  this  case. 
Worrell's  Estate,  14>hila.  311. 

A  guardian  will  not  be  held  liable  for 
failure  to  collect  loans  secured  by  real 
estate  mortgages  at  their  maturity,  where 
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his  forbearance  was  with  the  advice  of 
counsel  and  the  judge  of  the  court,  and 
the  situation  has  not  become  any  worse 
because  of  his  failure  to  foreclose.*  Nagle 
V.  Robins,  9  Wyo.  211,  62  Pac.  154,  796. 

A  delay  of  less  than  a  year  in  foreclos- 
ing a  mortgage  in  which  the  testator  had  in- 
vested during  his  lifetime,  after  such  mort- 
gage has  been  set  apart  to  the  trustees,  is 
not  such  unreasonable  and  unjustifiable 
conduct  as  to  render  them  liable,  where  the 
delay  was  allowed  on  the  constant  promise 
of  the  mortgagor  to  pay  interest  and  make 
a  settlement.  Jones  v.  Jones,  19  N.  Y.  S. 
R.  436,  2  N.  Y.  Supp.  844. 

Trustees  will  not  be  held  liable  on  the 
ground  of  delay  in  foreclosing  a  mortgage 
in  which  trust  funds  were  properly  invested, 
after  a  default  in  payment  of  interest, 
where  the  delay  was  due  to  the  exercise  of 
their  sound  discretion  in  negotiating  for 
the  sale  of  the  premises  on  the  footing 
of  reducing  the  amount  of  the  mortgage. 
Roosevelt  v.  Roosevelt,  6  Abb.  N.   C.  447. 

A  trustee  who,  under  a  will  directing 
the  investment  of  the  trust  funds  in 
bonds  and  mortgages  on  unencumbered  im- 
proved real  estate  worth  double  the  amoimt 
loaned,  and  providing  that  he  should  not 
be  liable  for  any  loss  unless  resulting  from 
gross  neglect  or  wilful  misfeasance*  can- 
not be  held  liable  for  a  loss  resulting  from 
the  extension  to  the  successor  of  the  orig- 
inal mortgagor,  if  a  mortgage  proper  for  the 
investment  when  first  taken  out,  without 
requiring  a  responsible  .  party  to  assume 
payment  of  the  bond.  Re  Olmstead,  52 
App.  Div.  616,  66  N.  Y.  Supp.  212,  affirm- 
ing 30  Misc.  350,  63  N.  Y.  Supp.  489,  af- 
firmed without  opinion  in  164  N.  Y.  671, 
58  N.  E.  1092. 

A  trustee  under  a  will  directing  an  in- 
vestment of  the  trust  funds  in  bonds  and 
mortgages  on  unencumbered  improved  real 
estate  worth  double  the  amount  loaned, 
and  providing  that  he  shall  be  liable  for 
loss  only  in  case  of  gross  neglect  or  wil- 
ful misfeasance,  is  not  liable  for  a  de- 
ficiency caused  by  the  extension  of  the 
time  of  payment  of  a  mortgage  properly 
taken  in  the  first  place,  and  for  failure  to 
enforce  the  mortgage  during  such  extended 
period  after  injury  to  the  building  by 
fire,  although  the  extension  was  later  ad- 
judged to  be  void  for  want  of  consideration, 
where  the  question  was  not  free  from 
doubt.    Ibid. 

A  guardian  who  acts  in  good  faith,  and 
with  ordinary  care  and  prudence,  in  delay- 
ing the  foreclosure  of  a  mortgage  four 
years  after  the  note  was  due  and  two  years 
after  the  payment  of  interest  on  the  same 
was  stopped,  is  not  liable  for  the  loss.  Re 
Curtis,  121  Cal.  468,  53  Pac.  936. 

A  guardian  who  has  made  a  loan  secured 
by  mortgage  under  an  order  of  the  court 
will  not  be  held  liable  because,  after  in- 
vestigation, he  delays  a  foreclosure  of  the 
mortgage  under  the  belief  that,  if  the  fore- 
closure were  made  and  a  deficiency  judg- 
ment taken,  it  would  be  wholly  uncollect- 
able,   while    there   was   a   prospect    of   the 
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mortgage  being  paid  if  time  were  given.  Re 
Schandoney,  133  Cal.  387,  65  Pac.  877. 

A  trustee  who,  by  leave  of  court,  has  in- 
rested  the  funds  which  wore  held  in  trust 
for  a  designated  person  for  life,  with  re- 
mainder to  his  wife  and  children,  in  a  judg- 
ment loan  to  the  life  tenant,  on  land  on 
which  it  was  a  fourth  lien,  will  not  be  held 
liable  for  permitting  the  loan  to  remain  un- 
collected for  nineteen  years,  during  which 
time  the  interest  on  the  loan  and  on  all 
previous  liens  were  permitted  to  accumu- 
late, where  the  security  was  considered 
ample  at  the  time  of  the  loan,  the  property 
subsequently  depreciated  in  value,  the  life 
beneficiary  and  most  of  the  remaindermen 
secured  the  full  benefit  of  the  loan  during 
the  entire  period  by  dwelling  on  the  land, 
and  it  seemed  probable  that  if  the  payment 
of  the  loan  were  to  be  enforced  one  of  the 
earlier  lienors  would  secure  the  property 
and  deprive  both  life  beneficiary  and  re- 
maindermen of  the  benefit  thereof,  a  thing 
which  actually  did  occur  at  the  time  of  the 
enforcement  at  the  end  of  the  nineteen 
years.  Old's  Estate,  176  Pa.  150,  34  Atl. 
1022. 

In  Stothoff  V.  Reed,  32  N.  J.  Eq.  213, 
supra,  a  guardian  who  had  taken  a  second 
mortgage  on  real  estate  and  paid  no  atten- 
tion to  the  matter  of  interest  on  the  first 
mortgage  was  held  liable  for  loss. 

A  trustee  should,  on  default  in  payment 
of  interest,  promptly  foreclose  a  mortgage, 
the  margin  of  security  of  which  is  barely 
large  enough  to  cover  ordinary  contingen-. 
cies,  especially  where  an  extraordinary  de- 
preciation in  the  value  of  real  estate  has 
taken  place.  Re  Noble,  16  Pittsb.  L.  J.  N. 
S.  113.  To  one  mortgagee  an  indulgence 
of  two  years,  and  to  another  five  years,  was 
given  in  this  case,  but  the  facts  do  not  clear- 
ly appear,  on  which  the  indulgences  were 
given. 

A  trustee  who  takes  from  the  estate  a 
mortgage  for  $4,400  on  property  worth  only 
six  or  seven  thousand  dollars,  on  which  he 
knows  there  is  $200  of  interest  unpaid,  and 
which  property  he  knows  to  be  depreciating 
in  value,  is  guilty  of  culpable  negligence 
rendering  him  liable  for  a  loss,  where  he 
waits  several  years  before  foreclosing,  with- 
out any  attempt  to  reduce  the  amount  of 
the  mortgage,  and  the  amount  of  unpaid 
interest  is  continually  increasing.  Re  Stark, 
39  N.  Y.  S.  R.  393,  15  N.  Y.  Supp.  729. 

Executors  who  permitted  four  years'  in- 
terest to  remain  unpaid  before  taking  legal 
measures  to  recover  on  a  mortgage,  with- 
out offering  any  reasonable  explanation  of 
such  delay,  were  held  liable,  although  the 
mortgage  was  properly  taken  in  the  first 
place,  for  all  interest  accruing,  except  for 
the  first  year  and  a  period  of  four  months 
during  which  the  mortgagor  was  danger- 
ously sick,  and  a  period  of  two  months  after 
his  death,  prior  to  the  granting  of  letters 
of  administration.  Re  Butler,  1  Connoly, 
68,  9  N.  Y.  Supp.  641. 

Where  the  committee  of  an  incompetent 
loaned  trust  funds  on  property  which  was 
not  shown  to  have  been  a  fair  security  for 
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the  loan,  he  is  personally  liable  for  a 
loss  due  to  his  permitting  the  interest  to 
accumulate  on  such  loan  for  more  than 
five  years  before  commencing  foreclosure 
proceedings,  and  subsequently  failing  to 
take  any  proceedings  to  collect  a  deficiency 
judgment  during  the  lifetime  of  the  mort- 
gagor, or  against  the  mortgagor's  mother, 
to  whom  his  personal  estate  passed  upon 
his  death.  Butler  v.  Jarvis,  61  Hun,  248, 
4  N.  Y.  Supp.  137. 

Where  a  guardian  who,  after  having 
made  an  investment  upon  the  security  of 
real  estate  mortgages,  forclosed  the  same 
during  the  Civil  War,  when  there  was  no 
necessity  for  calling  in  the  investment  and 
when  real  estate  was  at  its  lowest  figure, 
and  the  bid  at  the  sale,  did  not  reach  half 
the  value  of  the  land,  such  guardian  has  not 
exercised  the  degree  of  care  necessary  for 
one  in  his  position,  and  is  personally  liable 
for  the  loss  resulting  to  the  estate.  Taylor 
V.  Hite,  61  Mo.  142. 

(e)  Conduct  in  and  about  sale, 

A  trustee  who  has  sold  land  which  has 
been  given  as  security  for  the  trust  fund 
received  by  him,  at  a  public  sale,  after 
proper  notice  and  under  an  order  of  court, 
is  not  personally  liable  for  a  loss,  in  the 
absence  of  anything  to  show  misconduct 
on  his  part.  Nevitt  v.  Woodbum,  190  111. 
283,  60  N.  E.  600. 

A  trustee  holding  a  note  secured  by  a 
second  mortgage,  of  an  insolvent  debtor, 
forming  part  of  the  trust  estate,  who  entered 
into  an  agreement  with  the  assignee  in 
insolvency  for  a  joint  sale  by  them  of  the 
land  subject  to  the  first  mortgage,  and  the 
indorsement  on  the  note  of  the  proceeds  of 
such  sale,  will  not  be  held  liable  for  the 
balance,  or  any  part  thereof,  because  the 
court  rejects  a  claim  for  such  balance,  made 
by  the  trustee  against  the  insolvent's  estate 
on  the  ground  that  the  sale  had  not  been 
made  under  the  supervision  of  the  court, 
where  the  trustee  acted  in  good  faith  in 
taking  such  course,  and  it  did  not  appear 
that  the  assignee  had  any  property  in  his 
hands  belonging  to  the  insolvent's  estate. 
Taft  V.  Smith,  186  Mass.  31,  70  N.  E.  1031. 

The  court  in  Bogart  v.  Van  Velsor,  4  Edw. 
Ch.  718,  in  holding  liable  for  a  loss  trus- 
tees who  had  invested  more  than  two-thirds 
the  value  of  property  in  a  second  mort- 
gage, states  that  the  reasons  for  holding 
the  trustees  liable  are  strengthened  by  the 
fact  that  they  took  no  steps  whatever  to 
prevent  a  sacrifice  of  the  property  at  the 
mortgage  sale  under  a  foreclosure  of  the 
first  mortgage,  although  the  property  was 
worth  more  than  the  first  mortgage  debt, 
but  was  sold  at  an  amount  much  less  to 
the  holder  of  the  first  mortgage. 

In  Re  Bowie,  74  Mo.  App.  191,  supra,  a 
guardian  who  used  good  faith  and  due  dili- 
gence in  selling  and  reselling  mortgaged 
property  was  hold  not  liable  for  the  differ- 
ence between  amount  loaned  and  the  amount 
realized  from  the  sale. 

The   failure  of  an   executor  to   put   in  a 
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claim  against  the  insolvent  estate  of  one 
from  whom  he  had  taken  a  mortgage  as 
security  for  funds  of  the  estate  is  a  dere- 
liction of  duty  rendering  him  liable,  where 
the  premises  do  not  sell  for  sufficient  to 
cover  the  mortgage  debt.  Wilson  v.  Staats, 
83  N.  J.  Eq.  624. 

(d)  Purchase  of  mortgaged  premises. 

Although  a  trustee  has  no  authority  to 
purchase  real  estate  with  the  trust  fund 
in  the  absence  of  express  authority  in  the 
instrument  creating  the  trust,  he  not  only 
has  the  power,  but  it  is  his  duty,  to  pur- 
chase lands  covered  by  a  mortgage  in  which 
he  is  authorized  to  invest  the  trust  funds, 
where  he  does  not  exceed  the  fair  value  of 
the  land,  and  such  purchase  is  indispensable 
to  save  the  trust  fund  from  loss.  Foscue 
V.  Lyon,  66  Ala.  440. 

Thus,  during  the  Civil  War,  where  the 
debtor  had  fled  the  state,  and  all  other 
property  of  his  that  could  be  reached  for 
the  payment  of  debts  had  been  subjected 
thereto  under  legal  process,  and  whatever 
of  the  debt  due  from  him  the  land  failed  to 
pay  would  have  been  a  loss  to  the  trust 
fund,  the  trustee  had  the  authority  and  it 
was  his  duty  lo  purchase  the  lands  at  a 
price  not  exceeding  their  fair  value,  and 
he  is  not  liable  for  the  loss  which  resulted 
from  a  depreciation  of  its  market  value 
owing  to  the  monetary  condition  of  the 
country.  Ibid. 

Neither  is  the  trustee  liable  for  a  subse- 
quent deterioration  in  the  value  of  the  land 
because  of  his  failure  and  refusal  to  resell, 
a  few  days  after,  his  purchase,  to  a  solvent 
purchaser  offering  the  price  paid  by  him, 
as  the  rights  of  the  cestuia  que  trust  had 
then  attached  to  the  land,  and  he  could 
not,  without  authority  of  a  court  of  chan- 
cery, make  a  sale  which  would  have  bound 
them.  Ibid. 

Executors  will  not  be  held  liable  for  loss 
on  investments  in  mortgages,  made  in  ac- 
cordance with  the  terms  of  the  will,  al- 
though, in  order  to  avoid  eventual  loss, 
they  have  foreclosed  the  mortgages  and 
taken  title  to  the  property  upon  which  they 
were  liens,  where  nothing  has  yet  happened 
to  show  that  any  loss  will  probably  re- 
sult, the  income  from  the  property  amounts 
to  about  10  per  cent  on  the  investment, 
and  there  is  a  reasonable  probability  that 
it  may  be  sold  for  enough  to  cover  the  en- 
tire amount  of  such  investment.  Crabb  v. 
Young,  92  N.  Y.  56. 

Executors  who,  on  foreclosure  of  a  mort- 
gage created  in  the  testator's  lifetime,  are 
compelled  to  buy  in  the  mortgaged  premises, 
are  stated  not  to  be  liable  for  a  loss  re- 
sulting on  a  resale,  in  Spell  ier's  Estate,  17 
Pa.  Co.  Ct  286. 

The  trustee  in  Cogbill  v.  Boyd,  77  Va. 
460,  supra,  subsequently  purchased  the  real 
estate  on  the  foreclosure  of  a  mortgage, 
after  applying  to  and  being  granted  such 
privilege  by  the  court,  and  was  treated  as 
navin?  mismanaged  tlie  property  thereafter, 
but  the  liability  seems  to  have  been  based 
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on  the  fact  that  a  wrong  investment  was 
made. 

Trustees  authorized  to  invest  in  the  pur- 
chase of  land,  who  are  the  holders  of  a 
second  mortgage  on  property  which,  owing 
to  the  financial  condition  oi  the  owner,  is 
in  danger  of  being  sold  under  the  first 
mortgage,  and  who  purchase  the  equity  of 
redemption  of  said  premises,  thereby  make 
an  investment  which  is  unauthorized,  and 
they  are  liable  for  losses  resulting  to  the 
trust  estate  therefrom.  Worman  v.  Wor- 
man,  L.  R.  43  Ch.  Div.  296,  61  K  T.  N.  S. 
637,  38  Week.  Rep.  442. 

An  administrator  who,  in  good  faith, 
under  the  belief  that  it  will  be  for  the  bene- 
fit of  the  estate,  forecloses  a  second  mort- 
gage belonging  to  the  estate,  and  bids  in 
the  land  for  the  amount  of  both  mortgages, 
without  any  application  to  or  direction  from 
the  probate  court,  is  personally  liable  in 
case  a  loss  results  therefrom,  since  the  act 
is  beyond  his  authority;  but  in  case  the 
sale  is  repudiated  the  land  will  belong  to 
him.    Tompkins  v.  Weeks,  26  Cal.  51. 

A  guardian  who,  after  the  majority  of 
the  ward,  bids  in  premises  mortgaged  as 
security  for  a  loan  of  his  ward's  funds,  at 
a  public  sale  at  auction,  taking  the  con- 
veyance to  his  ward,  but  without  any  par- 
ticular authority,  will,  where  the  premises 
subsequently  depreciate  in  value,  be  charged 
with  the  amount  he  bids  as  the  transaction 
is  in  l^al  effect  a  conversion  to  his  own 
use  of  the  ward's  property  of  that  value. 
Re  Curtis,  121  Cal.  468,  63  Pac.  936. 

See  Rawling's  Estate,  13  Phila.  337, 
supra,  II.  b,  7. 

c.  Corporate  securities. 

When  a  guardian  who  has  lent  the  money 
of  his  ward  on  a  promissory  note,  with  col- 
lateral security  consisting  of  the  shares  of 
stock  in  a  manufacturing  corporation,  upon 
discovering  that  the  maker  of  the  note  has 
failed,  and  that  the  stock  has  depreciated 
in  value,  endeavors  in  good  faith  to  restore 
the  estate  by  selling  the  shares  of  the 
stock,  taking  for  the  purchase  price  a 
promissory  note  with  two  indorsers,  fur- 
ther secured  by  a  mortgage  upon  real  prop- 
erty, he  is  not  responsible  for  subsequent 
loss  arising  from  the  fact  that  the  makers 
and  indorsers  of  the  new  note  became  ir- 
responsible and  the  value  of  the  mortgaged 
property  depreciates,  although  as  subse- 
quent events  proved,  the  stock  rose  in  value, 
and  it  would  have  been  better  to  have  kept 
it.  Lovell  V.  Minot,  20  Pick.  116,  32  Am. 
Dec.  206. 

Trustees  who  properly  invested  trust 
funds  in  bank  stock  cannot  be  held  liable 
for  a  loss  resulting  from  their  deprecia- 
tion, on  the  ground  of  neglect  or  failure  to 
sell  the  stocks  after  they  began  to  de- 
preciate in  value,  where  the  depreciation  in 
price  was  not  continuous,  where  there  is 
nothing  to  show  that  the  necessary  order 
of  court  could  have  been  obtained,  or  that 
the  beneficiaries  would  have  consented  to 
the  sale,  and  where  the  court,  without  such 
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consent,  would  not  likely  have  perinitted 
the  sale,  and  where  in  addition  it  appears 
that  the  trustees  individually  owned  stock 
in  the  same  bank,  and  did  not  sell  it. 
Gray  v.  Lynch,  8  Gill.  403. 

Executors  under  a  will  directing  the  sale 
of  the  testator's  property,  but  without  giv- 
ing .the  time  or  circumstances,  and  em- 
powering them  to  invest  in  government  se- 
curities, are  not  liable  for  failure  to  sell, 
before  the  end  of  a  year,  railroad  stocks  of 
which  the  testator  had  a  high  opinion, 
although,  because  of  a  panic  and  demoral- 
ized condition,  the  price  of  such  stock  at 
the  end  of  the  year  was  less  than  one  fifth 
of  the  price  at  the  time  of  their  appoint- 
ment. Re  Gray,  91  N.  Y.  502,  affirming  27 
Hun,  455. 

A  trust  company  which  holds  in  trust 
part  of  the  stock  of  an  insurance  company 
cannot  be  held  to  have  known  that  a  pro- 
posed scheme  between  the  two  companies 
by  which  each  should  obtain  a  majority  of 
the  stock  of  the  other,  and  thus  perpetuate 
the  control  of  the  existing  management, 
would  depress  the  price  of  the  stock  of 
the  insurance  company,  so  as  to  make  it 
liable  for  the  diflference  between  the  selling 
price  of  the  stock  held  in  trust  before  such 
scheme  was  entered  into,  and  that  subse- 
quently received  for  it.  Babbitt  v.  Fidelity 
Trust  Co.  72  N.  J.  Eq.  745,  66  Atl.  1076. 
See  this  case  under  VIII.  b,  2,  for  grounds 
on  which  the  trustee  was  held  liable  in  this 
case. 

A  guardian  who  has  properly  invested 
funds  of  the  ward  in  bank  stock  will  not 
be  held  liable  for  a  loss  resulting  from  a 
subsequent  sale  of  such  stock  for  a  less 
amount  than  that  paid  for  it,  where  he 
acted  honestly  and  in  good  faith  in  making 
the  investment;  and  the  fact  that  his  mo- 
tive in  making  the  sale  was  to  avoid  the 
confiscation  of  the  property  by  the  United 
Stat^  during  the  Civil  War  will  not  affect 
his  liability  to  the  ward.  Lamar  v.  Micou, 
112  U.  S.  462,  28  L.  ed.  761,  6  Sup.  Ct. 
Rep.  221. 

A  guardian  appointed  in  New  York  for 
a  ward  temporarily  in  that  state  but  domi- 
ciled in  Greorgia,  in  which  state  investments 
by  guardians  in  bank  stocks  are  permitted, 
will  not  be  held  personally  liable  for  fail- 
ure to  have  stocks  of  a  bank  in  Georgia, 
which  had  belonged  to  the  ward's  father, 
transferred  to  him  as  guardian,  or  sold, 
where  the  bank  had  refused  a  request  by 
the  guardian  for  such  transfer,  and  no  rea- 
son is  given  why  such  stock,  being  in  the 
domicil  of  the  ward,  should  have  been  trans- 
ferred to  a  guardian  appointed  in  another 
state.  Lamar  v.  Micou,  112  U.  S.  452,  28 
L.  ed.  751,  5  Sup.  Ct.  Rep.  221;  reversing 
7  Fed.  180. 

A  testator  who  directs  in  his  will  the  in- 
vestment of  his  estate  to  be  made  outside  of 
the  state  cannot  be  deemed  to  have  expected 
his  trustee  to  follow  the  funds  with  his 
presence,  and  watch  the  rise  or  fall  of  the 
stocks  of  the  institution  selected  for  invest- 
ment. Carter  v.  Booker,  4  Ky.  L.  Rep.  722. 

Where  a  trust  fund  consisting  of  specific 
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stock  has  greatly  depreciated  in  value  ow- 
ing to  a  falling  of  the  stock,  the  trustee  is 
not  liable  to  make  good  the  loss,  under  a 
statute  providing  that  if  there  be  a  dimi- 
nution of  the  principal  without  the  default 
of  the  trustees  they  shall  not  be  liable. 
Jackson  v.  Jackson,  1  Atk.  513. 

When  it  is  manifest  that  securities  in 
which  trust  funds  are  invested  have  com- 
menced to  decline,  and  the  facts  and  cir- 
cumstances concerning  the  want  of  safety 
in  continuing  to  hold  them  are  such  as  to 
make  it  apparent  that  the  trustee  should 
ask  the  court  and  give  reasons  for  seeking 
its  authority  to  sell  them  and  reinvest  the 
money,  he,  if  he  fails  to  do  so,  should  be 
held  liable  for  the  loss.  Johns  v.  Herbert, 
2  App.  D.  C.  485. 

Trustees  who  invest  the  trust  funds  in 
bank  stock  which  they  retain  long  after  the 
safety  of  the  investment  is  more  tnan  doubt- 
ful, are  liable  for  a  loss  resulting  from  a 
depreciation  of  the  stock,  although  they 
acted  in  good  -  faith  in  making  the  invest- 
ment, and  without  any  view  to  promote 
their  own  interests.  Ackerman  v.  Emott,  4 
Barb.  626,  3  N.  Y.  Leg.  Obs.  337.  See  gen- 
erally on  the  retention  of  investments,  VIII. 
infra. 

It  is  the  duty  of  trustees,  if  any  of  the 
bonds  and  stocks  coming  to  them  as  part 
of  the  trust  estate  are  unsafe,  to  sell  the 
same.  Peckham  v.  Newton,  16  R.  I.  321, 
4  Atl.  768. 

When  trust  funds  come  into  the  hands  of 
a  trustee,  invested  in  bonds  worth  117  per 
cent  of  their  face  value,  and  interest  is  not 
paid  on  them,  and  they  continue  to  fall  in 
value  until  they  are  worthless,  the  trustee 
in  the  meantime  having  disposed  of  his  own 
bonds  at  26  per  cent  of  the  face  value,  the 
fact  that  he  ^held  on  to  the  bonds  for  the 
trust  without  making  an  effort  to  dispose 
of  them  constitutes  prima  facie  negligence 
in  him,  and  makes  it  incumbent  upon  him 
to  explain  the  holding  for  the  trust,  if  be 
would  avoid  liability  to  make  good  the  loss. 
Johns  V.  Herbert,  supra. 

In  Beam  v.  Paterson  Safe  Deposit  A 
T.  Co.  —  N.  J.  — ,  86  Atl.  369,  under  a 
statute  authorizing  a  trustee  in  the  exer- 
cise of  good  faith  and  reasonable  discre- 
tion, to  continue  investments  made  by  a 
testator  in  his  lifetime  without  being  ac- 
countable for  any  loss  by  reason  of  sudi 
continuance,  the  fact  that  securities  which 
came  to  the  hands  of  the  trustees  from  the 
estate  of  his  testator  steadily  depreciated 
in  value  from  the  beginning  of  the  trust 
until  the  shrinkage  amounted  to  nine-tenths 
of  that  value  was  held  to  make  it  a  prima 
facie  case  of  lack  of  good  faith,  or  a  failure 
to  exercise  reasonable  discretion,  on  the 
part  of  the  trustees. 

A  trustee  who  disposes  very  advantage- 
ously of  his  own  stock  in  a  certain  corpor- 
ation, and  transfers  to  the  purchaser  there- 
of other  stock  of  the  same  corporation  held 
by  him  in  trust  without  consideration,  and, 
without  informing  the  cestui  que  trust  of 
either  transaction,  urges  him  against  his 
wishes  to  let  the  stock  held  in  trust  remain 
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as  it  is  without  disposing  of  the  same,  when 
he  is  in  a  position  to  know  that  it  will  soon 
become  worthless,  is  liable  to  the  cestui 
que  trttst  for  its  value  at  the  time  of  his 
failure  to  dispose  thereof.  Snyder  v. 
M'Comb,  39  Fed.  292. 

A  guardian  who  discovers  that  bonds  and 
stocks  of  a  banking  corporation  of  another 
state,  received  by  him  as  assets  of  the 
ward,  are  improper  securities  because  the 
corporation  issuing  them  had  fraudulently 
created  an  abnormal  demand  therefor  which 
had  no  sound  business  foundation,  and  is 
managed  in  a  grossly  extravagant  or  fraud- 
ulent and  dishonest  manner,  and  has  know- 
ingly made  loans  on  real  estate  greatly  in 
excess  of  its  value,  will  not  be  relieved  from 
liability  for  loss  from  failure  to  dispose 
of  such  securities,  on  the  ground  that  ho 
would  be  personally  liable  to  the  purchaser 
for  fraud  if  he  sold  without  disclosing  what 
he  knew,  as  he  could  offer  them  for  sale  at 
the  purchaser's  risk,  under  the  rule  of 
cavecLt  emptor.  Scoville  v.  Brock,  76  Vt. 
386,  57  Atl.  967. 

An  administrator  with  the  will  annexed, 
who  negligently  fails  to  dispose  of  bank 
stock  belonging  to  the  estate  until  the  fail- 
ure of  the  bank,  cannot  be  credited  against 
his  liability  for  the  loss  on  such  stock  with 
an  amount  paid  by  him  as  an  assessment 
thereon,  as  such  liability  is  the  result  of 
his  carelessness  in  failing  to  convert  the 
stock  into  money.  Mills  v.  Hoffman,  26 
Hun,  594,  reversed  on  other  grounds  in  92 
N.  Y.  181. 

In  M'Nair's  Appeal,  4  Rawle,  148,  where 
the  executors  had  retained  a  bond  which 
proved  to  be  a  joint  bond,  and  a  loss  re- 
sulted from  the  death  of  one  of  the  obligors 
and  the  insolvency  of  the  other,  the  fact 
that  one  of  the  legatees  had  previously 
offered,  to  take  this  bond  as  a  payment  on 
his  share  of  the  estate  does  not  make  the 
executors  liable  for  a  loss.  It  was  further 
held  in  this  case  that  they  were  not  made 
liable  by  the  fact  that  the  insolvent  obligor 
had  offered  a  judgment  bond  and  mortgage 
in  place  of  the  bond,  where  it  was  not 
shown  that  he  had  any  title  to  the  land 
that  he  offered  to  give  the  mortgage  on, 
nor  that  it  was  of  any  value,  and  where  at 
the  time  the  offer  was  made  the  executors 
believed  that  the  estate  of  the  deceased 
obligor  was  liable  for  the  payment  of  the 
bond. 

See  Durrett  v.  Com.  90  Ky.  312,  14  S.  W. 
189,  supra,  where  a  guardian  was  held  not 
liable  for  a  loss  on  foreign  bank  stock  in 
which  he  had  invested  the  proceeds  of  other 
foreign  bank  stock  wliich  he  had  sold  when 
it  became  insecure  and  unsafe. 

In  Locher's  Estate,  219  Pa.  46,  67  Atl. 
964,  where  bonds  belonging  to  the  estate 
were  by  the  executors  exchanged  for  cor- 
porate stock,  the  executors  were  held  liable 
for  a  loss. 

But  where  an  estate  containing  some 
second-mortgage  bonds  of  a  railway  com- 
pany which  were  of  fluctuating  value  was 
oequeathed  to  executors  in  trust,  and,  be- 
fore the  twelve  months  which  the  executors 
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were  entitled  to  wait  before  converting  sarh 
securities,  the  securities  had  fallen  in  value, 
and  the  executors,  in  the  exercise  of  tiieir 
discretion,  thought  it  more  prudent  to  wait 
for  a  rise,  and  did  thus  wait  about  three 
months  longer,  when  the  securities  were 
sold  at  a  loss  to  the  estate,  such  execu- 
tors are  not  personally  liable  for  the  loss, 
since  they  honestly  exercised  their  discre- 
tion, and  they  should  not  be  made  to  suffer 
because  it  turns  out  that  they  committed 
an  error  of  judgment.  Marsden  v.  Kent, 
L.  R.  5  Ch.  Div.  598,  46  L.  J.  Ch.  N.  S, 
497,  37  L.  T.  N.  S.  49,  25  Week.  Rep.  522. 
An  executor  who  has  bank  stock  beloug- 
ing  to  the  estate  transferred  to  himself 
individually,  and  uses  it  for  his  own  pri- 
vate purposes,  is  liable  for  a  loss  resulting 
from  its  subsequent  depreciation.  Jameson 
V.  Shelby,  2  Humph.  198. 

d.  Investments  on  personal  security. 

A  guardian  who  receives  as  a  part  of  his 
ward's  estate  the  promissory  note  of  a  per- 
son who  is  solvent  and  able  to  pay  the  same, 
and  retains  the  note  for  a  number  of  years, 
without  making  any  attempt  to  collect  the 
same  or  obtain  security  therefor  until  after 
the  insolvency  of  the  maker,  is  personally 
liable  for  the  loss.  Balthaser's  Appeal,  133 
Pa,  338,  19  Atl.  403. 

Executors  who  make  no  effort  to  collect 
a  note  belonging  to  the  estate,  and  a  year 
after  the  testator's  death  renew  it  with- 
out security,  are  liable  for  a  loss  resulting 
from  the  maker's  subsequent  insolvency, 
where  he  was  perfectly  solvent  for  more 
than  two  years  after  the  note  came  into 
the  executors'  hands.  Gardner's  Estate,  199 
Pa.  624,  49  Atl.  346. 

Where  an  executor  allowed  twelve  months 
to  elapse  after  the  maturity  of  a  note  of 
one  member  of  a  firm,  signed  by  another 
as  security^,  before  making  demand  for  pay- 
ment, and  throe  months  after  the  death  of 
the  principal  before  filing  suit,  and  it  is 
shown  that  the  debt  in  all  probability  would 
have  been  paid  if  demand  had  been  made, 
the  executor  is  liable  for  loss.  Southall 
V.  Taylor,  14  Gratt.  269. 

An  executor  who  permits  a  note  given 
to  testatrix  by  an  attorney  who  is  also  at- 
torney to  the  executor  to  remain  uncollected 
for  ten  years,  when  the  maker  is  found  to 
be  insolvent,  is  liable  for  the  amount  of  the 
note.     Carr's  Estate,  24  Pa.  Super.  Ct.  369. 

Testamentary  trustees,  although  expressly 
authorized  to  leave  trust  money  on  deposit 
with  a  certain  firm,  are  nevertheless  bound 
to  withdraw  the  money  when  the  firm 
changes  by  the  death  or  withdrawal  of  an 
old  partner  or  the  admission  of  a  new  one; 
and  if  they  neglect  doing  so,  they  will  be 
responsible  for  any  subsequent  loss  of  the 
trust  monev.  Re  tucker  [1894]  1  Ch.  724. 
63  L.  J.  Ch.  N.  S.  223,  8  Reports,  113,  70 
L.  T.  N.  S.  127,  42  Week.  Rep.  266;  Cum- 
mins V.  Cummins,  3  Jones  &  L.  64,  6  Ir.  Eq. 
Rep.  723. 

The  guardian  admitted  in  Brown  v. 
Wright,  39  Ga.  96,  that  he  had  takem  bo 
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legal  steps  to  enforce  the  payment  of  a 
loan  made  to  one  on  the  security  of  personal 
property,  but  nothing  is  said  on  this  point 
in  the  opinion  of  the  court. 

It  was  assumed  in  Waterman  v.  Alden, 
144  111.  90,  32  N.  £.  972,  that  trustees  who 
make  no  attempt  to  obtain  security  for 
notes  which  are  a  part  of  the  estate  when 
it  comes  into  their  possession,  but  who  do 
obtain  security  of  the  makers  of  such  notes 
on  some  obligations  which  are  held  by  a 
corporation  of  which  one  of  the  trustees  is 
a  member,  and  make  no  attempt  to  collect 
such  notes,  are  personally  liable  for  loss 
resulting  to  the  trust  estate. 

The  failure  of  an  administrator  to  sue  im- 
mediately, however,  on  the  maturity  of  a 
bond  given  by  the  purchaser  of  property  of 
the  state,  in  which  event  a  recovery  could 
have  been  had,  does  not  render  him  per- 
sonally liable  for  a  loss  resulting  from  the 
subsequent  insolvency  of  the  obligor,  where 
there  was  no  immediate  necessity  to  call 
in  the  money  for  any  purpose  required  by 
the  estate,  and  the  obligors  on  the  bond 
were  considered  entirely  solvent  until  the 
time  of  their  insolvency.  Dean  v.  Rathbone, 
15  Ala.  328. 

Conditions  in  the  Southern  states  dur- 
ing the  Civil  War  were  such  that  the  fail- 
ure of  a  trustee  to  collect  a  debt  due  the 
trust  estate,  if  in  good  faith,  was  held  not 
to  render  him  liable  for  the  loss  resulting 
from  the  insolvency  of  the  debtor  as  a  re- 
sult of  the  war.  Donnell  v.  Donnell,  62  N.  C. 
(Phill.  Eq.)  148;  State  ex  rel.  White  v. 
Robinson,  64  N.  C.  698;  State  ex  rel.  Whit- 
ford  V.  Foy,  66  N.  C.  266;  Love  v.  Logan, 
69  N.  C.  70. 

See  Konigmacher  v.  Kimmel,  1  Pen.  & 
W.  207,  21  Am.  Dec.  374,  supra,  where  a 
guardian  delayed  suing  an  unsecured  note 
for  nearly  three  years  after  default  in  in- 
terest. 

See  Hunt  v.  Gontrum,  80  Md.  64,  30 
Atl.  620,  supra,  where  a  testamentary  trus- 
tee who  accepted  from  the  executor,  for  the 
trust  estate,  a  personal  and  unsecured 
promissory  note,  which  he  neglected  to  col- 
lect, as  a  result  of  which  it  was  lost  by 
the  maker's  insolvency,  was  held  responsi- 
ble for  the  sum  lost. 

e.  Inveatments  to  protect  prior  invest* 

menta. 

An  administrator  who  makes  an  addi- 
tional loan  to  one  indebted  to  the  estate  on 
unsecured  notes,  as  a  condition  of  obtain- 
ing a  mortgage  for  the  entire  amount,  which 
is  deemed  amply  sufficient  at  the  time  it  is 
taken,  will  not  be  held  liable  for  a  loss  re- 
sulting from  a  subsequent  depreciation  in 
the  value  of  the  property.  State  ex  rel. 
Torrence  v.  Davidson,  92  N.  C.  437,  63  Am. 
Rep.  419. 

A  purchase  of  corporate  stock  by  the 
guardian  of  a  minor,  in  a  company  in  which 
the  ward  had  stock,  and  made  for  the  pur- 
pose of  protecting  the  stock  alrcadv  owned, 
is  not  within  the  prohibition  of  Wyoming 
Const,  art.  3,  §  38,  forbidding  the  legislature 
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to  authorize  the  investment  of  such  funds 
in  the  stock  of  a  private  corporation.  Nagle 
v.  Robins,  9  Wyo.  211,  62  Pac.  154,  796. 

In  Adair  v.  Brimmer,  74  N.  Y.  539,  5  Mor. 
Min.  Rep.  682,  where  an  investment  on  the 
security  of  mortgage  bonds  on  undeveloped 
coal  lands  was  made  to  protect  stock  which 
the  trustees  had  previously  purchased  in 
the  company  issuing  the  bonds,  the  trus- 
tees were  held  liable  for  a  loss. 

X.  Extent  of  liability, 

a.  In  general, 

A  trustee  who  has  bd^n  guilty  of  a  breach 
of  trust  in  investing  trust  funds,  render- 
ing him  liable  for  a  loss,  is  liable  for  the 
sum  invested,  or,  if  the  security  has  been 
converted,  for  the  actual  loss  arising 
therefrom.  Gilbert  v.  Guptill,  34  111.  112; 
Garner  v.  Hendry,  96  Iowa,  44,  63  N.  W. 
369;  Dickinson's  AppeiU,  162  Mass.  184, 
9  L.R.A.  279,  26  N.  E.  99;  Tucker  v.  Tucker, 
33   N.  J.  Eq.  235;   Bogart  v.  Van  Vclsor, 

4  Edw.  Ch.  718;  Green  v.  Winter,  1  Johns. 
Ch.  27,  7  Am.  Dec.  476;  Re  Stark,  39  N.  Y. 
S.  R.  393,  16  N.  Y.  Supp.  729;  Royer*s  Ap- 
peal, 11  Pa.  36;  Carr's  Estate,  24  Pa.  Super. 
Ct.  369;  Andrew  v.  Schmitt,  64  Wis.  664,  26 
N.  W.  190;  Nagle  v.  Robins,  9  Wyo.  211, 
62  Pac.  154,  796;  Hancom  v.  Allen,  2  Dick. 
498;  Ryder  v.  Bickerton,  3  Swanst.  90;  Re 
Dive  [1909]  I  Ch.  328,  78  L.  J.  Ch.  N.  S. 
248,  100  Ia  T.  N.  S.  190;  v.  Walker, 

5  Russ.  Ch.  7;   Stickney  v.  Sewell,  1  Myl. 

6  Cr.  8;  Fletcher  v.  Green,  33  Beav.  426; 
Fisher  v.  Gilpin,  38  L.  J.  Ch.  N.  S.  230; 
Fletcher  v.  Walker,  3  Madd.  Ch.  73,  18  Re- 
vised Rep.  196;  Terry  v.  Terry,  Gilb.  Eq. 
Rep.  10,  Prec.  in  Ch.  273 ;  Hopkins  v.  Myall, 
2  Russ.  &  M.  86. 

If  the  security  has  not  been  converted, 
and  the  trustee  has  paid  the  amount  in- 
vested, the  security  belongs  to  him.  Tomp- 
kins V.  Weeks,  26  Cal.  61 ;  Garner  v.  Henry,  95 
Iowa,  44,  63  N.  W.  359;  Sherman  v.  Lanier, 
39  N.  J.  Eq.  249 ;  Smith  v.  Howlett,  29  App. 
Div.  182,  51  N.  Y.  Supp.  910;  Dietterich  v. 
Heft,  5  Pa.  87;  Nagle  v.  Robins,  9  Wyo. 
211,  62  Pac.  154,  796;  Norris  v.  Wright,  14 
Beav.  291;  Fry  v.  Tapson,  54  L.  J.  Ch.  N.  S. 
224,  L.  R.  28  Ch.  Div.  268,  51  L.  T.  N.  S. 
224,  28  Ch.  Div.  268,  61  L.  T.  N.  S.  326,  33 
Week.  Rep,  113. 

In  Newton  v.  Rebenack,  90  Mo.  App.  660, 
a  trustee,  who  had,  contrary  to  the  direc- 
tions of  the  will,  invested  in  real  estate, 
was  held  personally  liable  to  replace  the 
funds  thus  invested,  and  in  this  case  he 
was  also  held  for  certain  other  sums  which 
he  had  advanced  to  a  life  beneficiary.  It 
is  further  held,  however,  that  the  life  bene- 
ficiary was  bound  to  reimburse  the  trustee 
for  the  amount  thus  received  by  her. 

In  Jameson  v.  Shelby,  2  Humph.  198,  an 
executor  who  had  transferred  stock  belong- 
ing to  the  estate  to  himself  individually 
was  held  personally  liable  for  the  value  of 
the  stock  at  the  time  of  such  transfer,  to- 
'^'ot  her  with  interest  thereon  from  such  date. 

Trustees     who,     without    authority,     ex- 
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change  land  for  other  real  estate  which  they 
subsequently  sell  for  less  than  the  value  of 
the  land  exchanged,  are  liable  to  the  cestui 
que  triL8t  for  the  actual  value  of  the  land 
originally  exchanged,  less  the  amount  re- 
ceived for  that  taken  in  exchange,  where 
such  value  can  be  clearly  ascertained. 
Ringgold  V.  Ringgold,  1  Harr.  &  G.  11,  18 
Am.  Dec.  250. 

Where  the  amount  realized  by  a  trustee 
from  an  investment  in  land  is  dxed  witl) 
sufficient  accuracy,  and  has  not  been  ac- 
counted for,  the  trustee  will  be  held  liable 
for  that  amount,  although  it  is  impossible 
from  the  record  to  determine  the  ultimate 
fate  of  the  investment  in  question  subse- 
quent to  the  sale.  Darlington  v.  Turner, 
202  U.  S.  195,  50  L.  ed.  992,  26  Sup.  Ct. 
Rep.  630. 

Where  a  trustee  who  had  appropriated 
an  investment  in  bonds  made  by  the  tes- 
tator, to  a  specific  legacy,  subsequently  dis- 
poses of  the  bond,  he  must  account  for  the 
value  of  the  bonds  sold,  as  at  the  time  of 
the  suit,  and  interest  on  the  same.  Re 
Walker,  59  L.  J.  Ch.  N.  S.  386,  62  L.  T.  N. 
S.    449. 

In  Hynes  v.  Redington,  1  Jones  &  L.  589, 
7  Ir.  Eq.  Rep.  409,  an  executor  who  in  good 
faith  made  an  investment  in  bank  stock 
was  held  not  to  be  answerable  for  any 
greater  loss  than  had  been  occasioned  by 
his  buying  bank  stock  instead  of  3^  per  cent 
government  funds. 

Where  trustees  have  disposed  of  stock 
in  order  to  make  an  unauthorized  invest- 
ment, they  are  liable  to  replace  the  stock  in 
case  of  a  loss  owing  to  the  depreciation  in 
the  security  taken.  Chillifson  v.  Gatty,  7 
Hare,  516,  13  Jur.  318. 

A  trustee  under  a  marriage  settlement 
who  is  authorized  to  invest  in  any  of  the 
public  stocks  or  funds  of  the  Kingdom  of 
Great  Britain,  or  on  real  securities,  but 
who  disposes  of  the  consols  in  which  the 
trust  fund  is  invested,  and  invests  the 
same  in  railroad  debentures,  is  liable  to  re- 
place the  fund  and  account  for  such  divi- 
dends as  would  have  been  received  on  the 
consols  if  they  had  never  been  sold.  Mant  v. 
Leith,  15  Beav.  524,  21  L.  J.  Ch.  N.  S.  719, 
18  Jur.  302. 

Trustees  to  whom  has  been  assigned  a 
debt  owing  by  a  mercantile  partnership, 
with  directions  to  call  it  in  and  invest  the 
proceeds  in  designated  government  securi- 
ties, and  who  make  the  debtors  their  agents 
to  invest  the  fund  in  proper  securities,  and 
instruct  them  in  this  regard,  which  instruc- 
tions are  not  carried  out  by  the  debtors,  and 
who  take  no  steps  to  reduce  the  fund  into 
possession  until  after  the  bankruptcy  of  the 
debtors,  whereby  a  large  part  oi  the  same 
is  lost  to  the  estate,  are  liable  for  the  ac- 
cumulation which  would  have  been  made  if 
the  trust  fund  and  interest  had  been  prop- 
erly accumulated  in  government  securities, 
but  they  are  to  be  excused  from  sucli  ac- 
cumulation during  such  a  reasonable  time 
as  was  necessary  in  order  to  romimin irate 
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between  England  and  India.    Byrne  v.  Xor- 
cott,  13  Beav.  33G. 

Where  a  testamentary  trustee  who  is  au- 
thorized to  invest  on  freehold  mortgages  or 
government  securities  retains  one  such 
mortgage,  which  is  held  by  the  testator  at 
the  time  of  his  death,  and  a  loss  afterwards 
results  from  the  insufficient  security  of  such 
mortgage,  the  trustee  is  liable  for  the 
amount  of  the  loss  and  not  for  the  sum  of 
money  which  would  have  been  due  the  trust 
estate  had  he  invested  in  government  securi- 
ties.   Ames  V.  Parkinson,  7  Beav.  379. 

In  Lukens's  Appeal,  7  Watts  &  S.  48,  where 
a  guardian  had  a  settlement  with  his  ward 
after  she  arrived  at  age,  and  the  ward  ac* 
cepted  from  the  guardian  bank  stock  in 
which  funds  had  been  invested  at  a  price 
above  the  market  value  at  the  time  of  the 
settlement,  the  guardian  was  held  liable  for 
the  difference  between  the  market  value  at 
the  time  of  the  settlement,  and  the  price 
at  which  the  ward  accepted  it,  notwith- 
standing the  settlement,  together  with  in- 
terest from  the  date  of  settlement. 

Executors  who,  in  violation  of  a  trust 
imposed  on  them  to  purchase  land  with  the 
proceeds  of  a  certain  fund,  purchase  more 
than  the  amount  of  such  fund,  will  be 
charged  only  with  the  excess,  where  they  act 
in  good  faith,  and  will  be  permitted  to  re- 
tain the  excess  amount  of  land.  Hester  v. 
Hester,  16  N.  C.   (1  Dev.  Eq.)   328. 

An  executor  who  permits  mortgaged  prop- 
erty securing  a  loan  of  $7,500  principal 
and  $2,000  interest  to  be  sold  on  foreclosure 
for  $3,200,  to  his  attorney,  who  subse- 
quently resells  for  $5,000,  is  liable  for  the 
difference  between  the  $3,200  and  the  $5,000, 
less  the  expenses  of  the  resale,  together 
with  interest  on  such  difference.  Re  Butler, 
1  Connoly,  58,  9  N.  Y.  Supp.  641. 

In  Babbitt  v.  Fidelity  Trust  Co.  72  N.  J. 
Kq.  745,  66  Atl.  1076,  a  trustee  which  had 
retained  insurance  stock  in  breach  of  its 
trust  was  held  liable  for  the  difference  be- 
tween the  price  at  which  the  part  of  the 
stock  remaining  unsold  had  finally  been 
sold,  and  the  amount  for  which  it  could 
have  been  sold  if  it  had  been  disposed  of 
at  any  time  within  five  years  after  date  of 
execution  of  tlie  declaration  of  trust. 

The  value  of  the  premises  at  the  time  of 
a  sale  by  a  trustee  who  accepted  second 
mortgages  in  payment  thereof,  less  any  sum 
he  may  have  paid  thereon,  and  not  a  less 
value  at  the  time  of  an  accounting  by  such 
trustee,  is  the  measure  of  his  liability  in 
case  there  is  a  loss  resulting  from  the  ac- 
ceptance of  the  second  mortgages.  Gilmore 
V.  Tuttle,  32  N.  J.  Eq.  611.  On  an  appeal 
of  this  case  reported  in  36  N.  J.  Eq.  617,  it 
is  stated  that  it  was  not  insisted  upon 
that  the  rule  announced  in  the  lower  court 
was  erroneous,  but  the  judgment  was  re- 
versed on  the  ground  that  the  value  fixed 
on  was  excessive  under  the  evidence. 

In  Macdonnell  v.  Hardinjr.  7  Sim.  178,  4 
L.  J.  Ch.  N.  S.  ]0,  a  balanee  had  been  paid 
to  a  solicitor,  and  he  tliereiipon  notified 
the   cestui   que    trvst    that    "tlie   monev    re- 
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mains  in  my  hands,  and  I  will  allow  2i  per 
cent  for  it;''  and  thereafter  deposited  the 
same  in  a  bank  where  it  was  lost  through 
the  failure  of  the  bank.  He  is  stated  in 
the  judgment  to  be  liable  for  a  sum  slightly 
in  excess  of  the  sum  thus  lost,  and  it  is 
not  clear  how  this  amount  is  obtained. 
The  liability  extends  also  to  thj  interest 
on  the  loss. 

The  amount  for  which  the  trustees  were 
held  liable  in  France  v.  Woods,  Tamlyn,  172, 
31  Revised  Rep.  75,  does  not  clearly  appear 
from  the  report  of  that  case.  It  seems 
that  the  trustees  had  some  balance  left  in 
a  bank,  and  afterwards  deposited  another 
sum  in  order  to  complete  a  sale  of  real  es- 
tate, and  it  is  not  clear  whether  they  were 
held  liable  for  the  balance  and  the  sum 
thus  deposited,  or  merely  for  the  sum  thus 
deposited. 

In  Moyle  v.  Moyle,  2  Russ.  &  M.  710, 
where  the  trustees  had  successfully  resisted 
an  attempt  to  compel  tliem  to  pay  a  fund 
into  court,  and  had  thereafter  increased 
the  fund  by  a  considerable  amount,  keeping 
the  entire  fund  in  the  hands  of  bankers, 
where  it  was  afterwards  lost  through  the 
failure  of  the  bank,  the  trustees  were  held 
liable  for  the  entire  fund,  and  not  merely 
for  the  amount  placed  in  the  bank  after  the 
order  of  court  had  been  refused. 

Where  a  trust  company  has  loaned  in 
good  faith  trust  funds  upon  the  security 
of  property  which  was  believed  to  be  ample 
security  for  the  loan  at  the  time  the  mort- 
gage was  given,  and  subsequently  the  mort- 
gaged property  is  purchased  by  the  trust 
company,  and  title  taken  in  the  name  of  one 
of  its  officers,  the  trust  company  is  liable  for 
the  amount  for  which  it  purchased  the  prop- 
erty, it  not  appearing  that  there  was  col- 
lusive bidding,  or  that  this  was  not  a  fair 
price  for  the  property  at  the  time  of  the 
sale,  although  it  was  some  loss  than  the 
amount  of  the  mortgage  loan.  Freas's 
Estate,  231  Pa.  256,  79  Atl.  513. 

Where  a  testamentary  trustee  who  is  au- 
thorized to  invest  the  trust  funds  on  free- 
hold mortgages  or  government  securities 
leaves  the  fund  on  deposit  at  his  bankers, 
instead,  he  is  personally  liable  for  the 
amount  of  money  which  would  have  resulted 
from  an  investment  in  one  or  the  other  of 
the  securities  provided,  and  the  cestui  que 
trust  has  the  option  to  say  which  one. 
Ames  *v.  Parkinson,  7  Beav.  379. 

In  Lewis  v.  Nobbs,  L.  R.  8  Ch.  Div.  691, 
4.7  L.  J.  Ch.  N.  S.  662,  26  Week.  Rep.  631, 
where  trustees  had  loaned  trust  funds  on 
personal  security,  and  the  same  was  held 
a  breach  of  trust,  they  were  held  liable 
to  pay  the  money;  and  the  borrower  of 
the  money,  being  a  party  to  the  suit,  was 
also  declared  liable  to  pay  it,  as  between 
him  and  the  trustees,  he  was  primarily 
liable  to  do  so. 

The  court  in  Slautcr  v.  Favorite,  107 
Ind.  291,  57  Am.  Rep.  100,  4  N.  E.  880, 
states  that  a  guardian  who  has  failed  to 
secure  the  signature  of  the  wife  to  a  mort- 
gage of  real  estate  should  not  be  held  liable 
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beyond  the  extent  of  the  loss  resulting  from 
that  fact. 

A  trustee  acting  in  good  faith,  in  ac- 
cordance with  a  power  contained  in  the 
instrument  creating  the  trust,  will  not  be 
responsible  for  premiums  on  investments. 
Re  Conygham,  9  Lane.  Bar,  August  8, 
1877   (cited  in  47  Century  Dig.  col.  1080.) 

Where  persons  purchase  stock  and  crops 
at  an  insolvent  sa^,  and  with  prudent  man- 
agement realize  a  profit  therefrom,  and 
thereupon  voluntarily  declare  themselves 
trustees  of  a  part  of  the  sum  thus  realized, 
but  in  fact  invest  the  whole  sum  and  pay 
the  income  thereof  to  the  husband  for  life, 
and  after  his  death  to  the  widow,  and 
thereafter  such  trustees  suffer  a  loss,  but 
not  sufiicient  to  reduce  the  trust  fund  below 
the  amount  of  which  they  had  declared 
themselves  trustees,  they  are  personally 
liable  for  the  loss,  the  court  stating  that 
the  subject  of  the  trust  extends  to  the 
entire  sum  invested  by  the  trustees.  Dros- 
ier  v.  Brereton,  15  Beav.  221. 

Negligence  in  converting. 

When  a  trust  estate  has  incurred  a  loss 
because  the  trustees  omitted  to  convert  a 
security  which  formed  a  part  of  it,  and  it 
is  contended  that  its  full  value  could  at  no 
time  have  been  obtained,  the  inquiry  should 
be  addressed  to  showing  the  actual  sum 
which  might  have  been  realized  by  a  con- 
version at  the  proper  time,  and  the  liability 
of  the  trustees  should  be  accordingly  lim- 
ited. Gainsborough  v.  Watcombe  Terra 
Cotta  Clay  Co.  54  L.  J.  Ch.  N.  S.  991,  53 
L.  T.  N.  S.  116. 

The  neglect  of  a  guardian  to  sell  land 
contracts  turned  over  from  his  predecessor 
to  be  sold  for  the  benefit  of  the  ward  renders 
him  liable  for  such  sum  as,  with  reasonable 
diligence,  he  might  have  received  for  them; 
in  ascertaining  which  the  situation  of  the 
property  as  to  title  and  other  matters 
affecting  its  value  may  be  taken  into  con- 
sideration. White  V.  Parker,  8  Barb.  48. 
It  does  not  clearly  appear  in  the  case  that 
there  had  been  a  loss  after  the  property 
came  into  possession  of  the  defendant. 

A  trustee  who  has  in  bad  faith  prevented 
the  sale  of  stock  held  in  trust,  which  had 
no  ascertained  market  value,  and  on  which 
no  dividends  have  been  paid,  is  liable  to 
the  cestui  que  trust  for  the  amount  paid 
for  such  stock,  with  interest.  Snyder  v. 
McComb,  39  Fed.  292. 

h.  Limitation  upon  lidbility, 

1.  Pauments    received    fyy    cestui    que 

trust. 

In  Macdonnell  v.  Harding,  7  Sim.  178,  4 
L.  J.  Ch.  N.  S.  10,  where  a  loss  resulted 
from  the  failure  of  a  bank,  and  a  dividend 
had  been  paid  to  the  cestui  que  trust,  the 
trustee  and  her  solicitor,  who  had  com- 
mitted the  breach  of  trust,  were  held  liable 
for  the  (lifToronce  between  the  dividend  and 
tlic  amount  deposited,  with  inter.est. 
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A  trustee  charged  ivith  a  loss  due  to  the 
insolvency  of  one  to  whom  he  loaned  trust 
funds  without  taking  security,  in  violation 
of  the  order  of  the  court,  is  entitled  to  a 
credit  for  the  amoun^  of  necessaries  fur- 
nished by  such  borrower  to  the  ceatuia  que 
trust.    Fulton  v.  Davidson,  3  Heisk.  614. 

In  Singleton  v.  Lowndes,  9  S.  C.  465, 
where  the  trustee  had  committed  a  breach 
of  trust  with  reference  to^n  investment  on 
mortgaged  security,  he  wa^  held  liable  for 
the  entire  amount  invested  less  the  sum  that 
had  been  collected  by  the  cestui  que  trust, 
who  was  a  remainderman,  together  with 
interest  thereon  from  the  date  of  the  death 
of  the  life  tenant.  f 

In  Re  Dickinson,  152  Ma^s.  184,  9  L.R.A. 
279,  25  N.  E.  99,  a  trustee  who  had  in- 
vested in  railroad  stock  in  breach  of  his 
trust  was  held  chargeable  for  the  amount 
thus  invested,  including  the  commissions, 
and  was  held  to  be  credited  with  any  divi- 
dends which  he  had  received  and  paid  over, 
with  simple  interest  on  each  from  the  time 
each  dividend  was  received. 

2.  Oaina  an  part  of  trust  estate. 

Executors  who  are  charged  with  a  loss 
arising  from  an  unauthorized  investment  in 
railroad  bonds  for  the  purpose  of  protecting 
stock  in  a  steamship  company,  which  come 
to  them  as  part  of  the  assets  of  the  estate, 
and  which  they  should  have  sold  before  the 
necessity  for  protection  arose,  should  be 
credited  with  an  increase  in  the  price  of 
such  stock  at  which  a  sale  was  actually 
made,  above  the  price  which  could  have  been 
received  at  the  time  the  stock  should  have 
been  sold.    Lacey  v.  Davis,  5  Redf.  301. 

Trustees  who  speculate  in  real  estate 
with  trust  funds,  contrary  to  the  authoriza- 
tion contained  in  the  will,  and  who  largely 
increase  the  fund  thereby,  but  subsequently 
lose  the  larger  portion  by  an  unfortunate 
investment,  are  liable  for  the  original 
amount  of  the  trust  fund,  and  not  to  the 
extent  of  the  fund  as  increased  by  them 
before  the  unfortunate  investment.  Baker 
V.  Disbrow,  3  Redf.  348,  affirmed  in  18  Hun, 
29,  which  is  affirmed  without  opinion. 

In  Re  Barker,  77  L.  T.  N.  S.  712,  46 
Week.  Rep.  296,  a  trustee  who  had  retained 
certain  investments  in  stock  made  by  the 
testator,  on  some  of  which  there  had  been 
a  loss  and  on  others  a  gain,  was  held  liable 
for  the  entire  loss,  and  nothing  is  said  by 
the  court  as  to  the  gain  being  an  offset  on 
this  liability,  although  in  the  clerk's  cer- 
tificate it  appears  that  a  computation  of 
these  amounts  had  been  made. 

d.  Zdmitation  hy  English  judicial  trus- 
tee act. 

Under  §  6  of  the  trustee  act  of  1888,  the 
liability  of  trustees  who  have  invested  trust 
funds  upon  the  security  of  a  mortgage, 
which  is  a  proper  investment  in  all  respects 
for  a  less  sum  than  that  actually  made  by 
the  trustees,  is  limited  to  the  excess  of  the 
amount  actually  invested  over  the  amount 
which  properly  might  have  been  invested, 
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with  interest.  Re  Somerset,  63  L.  J.  Ck. 
N.  S.  41  [1894]  1  Ch.  231,  7  Reports,  34, 
69  L.  T.  N.  S.  744,  42  Week.  Rep.  145. 

Under  §  9  of  the  trustee  act  of  1893,  the 
trustees  in  Shaw  v.  Gates  [1909]  1  Ch.  389, 
78  L.  J.  Ch.  N.  S.  226,  were  relieved  of 
liability  except  as  to  the  excess  of  the  sum 
actually  advanced  over  the  amount  which 
was  decided  should  have  been  loaned  on 
the  property  taken  as  security. 

See  further  discussion  of  these  acts  under 
real  estate  investments,  supra. 

4.  Acquiescence  of  life  tenant. 

Where  a  loan  has  been  made  upon  per- 
sonal security  with  the  consent  of  the  life 
tenant,  the  trustees,  when  ordered  to  re- 
place the  fund,  will  be  held  to  be  entitled 
to  the  income  of  such  fund  during  the  life 
of  the  life  tenant.  Phil  Upson  v.  Gatty, 
7  Hare,  516,  13  Jur.  318. 

Where,  upon  a  marriage  settlement  mak- 
ing the  parties  life  beneficiaries,  with  re- 
mainder to  their  children,  and  constituting 
the  parties  themselves,  together  with  third 
persons,  trustees,  and  a  loss  results  through 
a  breach  of  trust  of  the  parties  and  one 
such  third  person,  which  the  third  person 
is  compelled  to  make  good,  the  fund  will 
be  transferred  to  an  officer  of  the  court, 
and  the  income  thereof  during  the  life  of 
the  parties  paid  to  the  third  person,  and 
at  the  death  of  the  parties  to  the  remain- 
derman. Rae  V.  Meek,  Ia  R.  14  App.  Cas. 
558. 

Where  testamentary  trustees  to  whom  is 
given  a  trust  fund,  with  directions  to  pay 
the  income  thereof  to  a  cestui  que  trust, 
and  the  principal  thereof  to  such  cestui  que 
trust  upon  the  arrival  at  the  age  of  twenty- 
one  of  her  youngest  child,  pay  the  amount 
to  her  shortly  after  the  death  of  the  testa- 
trix, and  the  same  is  disposed  of  by  her 
and  her  husband,  the  trustees  are  liable 
to  replace  the  funds,  but  by  the  act  of 
the  cestui  que  trust  a  charge  has  been 
created  upon  the  part  settled  for  her  sep- 
arate use.  Crosby  v.  Church,  3  Beav.  485, 
10  L.  J.  Ch.  N.  S.  212,  5  Jur.  50.  The 
dividends  in  this  case  were  ordered  paid 
to  the  executors  or  trustees,  but  tlys  dispo- 
sition of  the  principal  fund,  in  case  the 
cestui  que  trust  should  come  into  possession 
of  the  same,  is  not  clearly  indicated  by  the 
court. 

In  Cocker  v.  Quayle,  1  Russ.  k  M.  635, 
where  trustees,  under  a  marriage  settle- 
ment, had  loaned  the  trust  fund  to  the  hus- 
band in  breach  of  their  trust,  they  were  or- 
dered to  replace  the  trust  fund;  and  it  was 
further  provided  in  the  decree  that  if  the 
husband  should  survive  the  wife,  the  trustees 
would  be  entitled  to  the  benefit  of  his  life 
interest. 

Where  the  trustees,  under  a  marriage  set- 
tlement, have  been  guilty  of  a  breach  of 
trust,  and  the  tenant  for  life  is  barred  by 
the  statute  of  limitations,  the  trustees  are 
liable  for  the  losses  to  the  trust  estate,  but 
the  income  from  the  fund,  over  and  above 
the  amount  realized  from  the  security,  will 
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be  retained  by  the  trustees  for  their  own  use 
to  make  good  to  them  the  deficiency  which  j 
they  have  made  up  to  the  estate.  The  in- 
come from  the  amount  realized  from  the 
sale  of  the  securities  will  be  paid  to  the  life 
tenant.  Re  Somerset,  63  L.  J.  Ch.  N.  S.  41 
[1894]  1  Ch.  231,  7  Reports,  34,  69  L.  T. 
N.  S.  744,  42  Week.  Rep.  145. 

Where  a  trustee  is  compelled  to  replace  a 
trust  fund  to  protect  the  remainderman 
when  the  right  of  action  of  the  tenant  for 
life  against  him  is  barred,  the  income  of  the 
fund  will  be  paid  to  the  trustee  during  the 
life  of  the  life  tenant.  Re  Dive  [1909]  1  Ch. 
328,  78  L.  J.  Ch.  N.  S.  248,  100  L.  T.  N.  S. 
190. 

Where  a  trustee  under  a  marriage  settle- 
ment, with  power  to  sell  and  invest  the 
funds  in  stock  or  real  security,  concurs  in 
a  sale  of  the  trust  property,  and  allows  the 
life  tenant  to  appropriate  the  proceeds,  the 
remainderman  has  not  the  option  to  charge 
the  trustee  with  the  amount  of  stock  which 
might  have  been  purchased  with  the  trust 
money,  but  the  trustee  will  be  charged,  since 
he  prefers  that  course,  with  the  amount  of 
money  which  the  sale  produced,  with  inter- 
est from  tlie  death  of  the  tenant  for  life. 
Rees  V.  Williams,  1  De  G.  &  Sm.  314. 

Where,  according  to  a  marriage  settle- 
ment, the  trust  funds  are  to  be  invested  in 
land,  but,  until  a  proper  purchase  of  land 
can  be  made,  to  be,  by  the  husband's  direc- 
tion or  consent,  invested  in  government 
funds  or  other  good  securities,  a  trustee, 
with  such  husband's  consent,  purchases 
South  Sea  stock,  and  a  loss  results  to  the 
estate  therefrom,  a  breach  of  trust  has  been 
committed;  and  where  the  wife,  through 
the  death  of  the  husband,  is  entitled  to  the 
benefits  of  the  trust  estate,  the  loss  of 
trust  funds  must  be  made  good  first  from 
the  husband's  estate;  since  the  investment 
was  made  with  his  concurrence  or  assent, 
and  he  passed  the  account  with  the  trustee, 
and  constantly  received  the  dividends  there- 
from.   Traflford  v.  Boehm,  3  Atk.  440. 

See  Astbury  v.  Beasley,  17  Week.  Rep.  638, 
supra,  IV.  a. 

See  Mara  y.  Manning,  infra. 

o.  IMbility  for  interest. 

The  trustee  who  is  guilty  of  a  breach  of 
trust  in  making  the  loan  is  also  liable  for 
interest.  Brewer  v.  Ernest,  81  Ala.  435,  2 
So.  84;  Parker  v.  Wilson,  98  Ark.  553,  136 
S.  W.  981;  Re  Cardwell,  55  Cal.  137;  Guth- 
rie  V.  Wheeler,  51  Conn.  207;  Gilbert  v. 
Guptill,  34  111.  112;  Hughes  v.  People,  111 
111.  457;  White  v.  Sherman,  168  111.  589,  61 
Am.  St.  Rep,  132,  48  N.  E.  128;  Garner  v. 
Hendry,  96  Iowa,  44,  63  N.  W.  359 ;  Hughes 
v.  Smith,  2  Dana,  251 ;  Wayman  v.  Jones,  4 
Md.  Ch.  600;  Ringgold  v.  Ringgold,  1  Harr. 
&  G.  11,  18  Am.  Dec.  250;  Re  Dickinson,  ir)2 
Mass.  184,  9  L.R,A.  279,  25  N.  E.  99;  Brig- 
ham  V.  Morgan,  185  Mass.  27,  69  N.  E.  418; 
Gilmore  v.  Tuttle,  32  N.  J.  Eq.  611,  afTirmed 
in  36  N.  J.  Eq.  617,  without  references  to 
this  point;  Sherman  v.  Lanier,  39  N.  J.  Eq. 
249;  Adair  v.  Brimmer,  74  N.  Y.  539,  5  Mor. 
Min.  Rep.  682;  Ackerman  v.  Emott,  4  Barb. 
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626;  Butler  v.  Jarvis,  51  Hun,  248,  4  N.  Y. 
Supp.  137;  Re  Scudder,  21  Misc.  179,  47 
N.  Y.  Supp.  101 ;  Re  Krisfeldt,  49  Misc.  26, 
97  N.  Y.  Supp.  877;  Lacey  v.  Davis,  4  Redf. 
402;  Nyce's  Estate,  6  Watts  &  S.  254,  40 
Am.  Dec.  498;  Re  Old,  8  Lane.  L.  Rev.  329; 
Wolgamuth's  Estate,  16  Lane.  L.  Rev.  229; 
Re  Hodges,  66  Vt.  70, 44  Am.  St.  Rep.  820, 28 
Atl.  663;  McClure  v.  Johnson,  14  W.  Va. 
432;  Andrew  v.  Schmitt,  64  Wis.  664,  26 
N.  W.  190;  Nagle  v.  Robins,  9  Wyo.  211,  62 
Pac.  164,  796;  Lockhart  v.  Horn,  3  Woods, 
642,  Fed.  Cas.  No.  8,446;  Knott  v.  Cottee, 
16  Beav.  77,  16  Jur.  752;  Atty.  Gen.  v. 
Alford,  4  De  G.  M.  &  G.  843,  1  Jur.  N.  S. 
361,  3  Week.  Rep.  200;  Fry  v.  Tapson,  54 
L.  J.  Ch.  N.  S.  224,  L.  R.  28  Ch.  Div.  268, 
51  L.  T.  N.  S.  326,  33  Week.  Rep.  113; 
Re  Barclay  [1899]  1  Ch.  674,  68  L.  J. 
Ch.  N.  S.  383,  80  L.  T.  N.  S.  702;  Griffiths 
V.  Porter,  25  Beav.  236;  Norris  v.  Wright, 
14  Beav.  291;  Smethurst  v.  Hastings,  L. 
R.  30  Ch.  Div.  490,  62  L.  T.  N.  S.  567, 
33  Week.  Rep.  496,  55  L.  J.  Ch.  N.  S.  173; 
Learoyd  v.  Whiteley,  57  L.  J.  Ch.  N.  S. 
390,  L.  R.  12  App.  Cas.  727,  58  L.  T.  N.  S. 
93,  36  Week.  Rep.  721;  Paterson  v.  Lailey, 
18  Grant,  Ch.    (U.  C.)    13. 

The  general  questions  connected  with  the 
liability  of  a  trustee  for  interest,  being 
much  broader  than  the  subject  of  this  note, 
have  not  been  discussed  herein,  as,  from  a 
limited  survey  of  the  cases,  the  general  rules 
applicable  thereto  could  not  be  determined. 

In  Re  Butler,  1  Conolly,  58,  9  N.  Y.  Supp. 
641,  where  executors  failed  to  exercise  due 
care  in  looking  after  a  mortgage  taken  by 
them,  they  were  held  liable  for  all  the  in- 
terest accruing  on  the  value  of  the  property, 
except  for  the  first  year,  which  the  court 
regarded  as  a  reasonable  delay,  and  a  period 
of  four  months,  during  which  the  mortgagor 
was  dangerously  sick  and  could  not  be  con- 
sulted on  business  matters,  and  also  a 
period  of  two  months  was  allowed  after 
his  death,  prior  to  granting  of  letters  of 
administration. 

Trustees  who  engage  in  buying  and  selling 
real  estate  the  ultimate  result  of  which 
was  loss  to  the  trust  estate  are  liable  for 
interest  except  during  the  time  that  the 
cestui  que  trust  receives  the  benefit  from 
some  of  the  real  estate  owned.  Baker  v. 
Disbrow,  3  Redf.  348,  affirmed  in  18  Hun,  29. 

Where  a  guardian  has  invested  the  funds 
of  his  ward  in  Confederate  bonds  in  pur- 
suance of  an  order  of  court  made  under  an 
act  of  the  legislature,  and  such  order  is 
thereafter  declared  a  nullity,  thus  rendering 
the  guardian  liable  for  the  amount  thus 
invested,  the  money  will  be  regarded  as  re- 
maining in  the  guardian's  hands,  and  he 
will  not  be  liable  for  interest  as  long  as  his 
ward  remains  a  minor,  but  if  he  fails  to 
account  for  the  money  after  his  ward  be- 
comes of  age  he  will  be  liable  for  interest 
from  that  date.  FitzGerald  v.  Bailey,  68 
Miss.  658. 

A  guardian  who,  in  good  faith  and  in  the 
exercise  of  ordinary  care,  loans  his  ward's 
funds  without  an  order  of  court,  on  a  mort- 
gage security  taken  in  his  own  name  with- 
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out  mention  of  his  trust  capacity,  upon 
property  affording  ample  security  at  the 
time  of  the  mortgage,  but  which  depre- 
ciated in  value,  resulting  in  a  loss  to  the 
trust  estate,  is  not  liable  for  any  interest 
on  the  amount  lost,  where  it  does  not  ap- 
pear that  the  guardian  could,  during  the 
time  he  used  the  funds  of  his  ward,  have 
loaned  them.  Re  Cousins,  111  Gal.  441,  44 
Pac.  182.  And  the  mere  fact  that  the 
guardian  does  not  purchase  the  property  on 
the  foreclosure  sale  does  not  render  him 
liable  for  the  interest  on  the  amount  lost, 
although,  if  he  had  made  the  purchase,  he 
might  at  some  time  between  the  sale  and  his 
accounting,  fifteen  years  thereafter,  have 
saved  the  principal  and  a  part  of  the  in- 
terest. 

An  executor  who,  in  good  faith,  makes  an 
unauthorized  loan  secured  by  second  mort- 
gi^^,  on  which  a  loss  occurs,  should  not  be 
charged  with  the  interest  provided  for  in 
such  mortgage,  nor  with  any  interest,  where 
it  does  not  appear  that  tlie  money  could, 
in  the  exercise  of  reasonble  diligence,  have 
been  safely  loaned  at  any  rate  of  interest 
during  the  time  it  remained  in  the  hands 
of  the  borrower.     Re  Holbert,  48  Cal.  627. 

An  administrator  cannot  be  held  liable 
for  failure  to  collect  the  interest  on  a  note 
when  collecting  the  principal,  merely  be- 
cause he  did  not  push  the  collection  of  such 
interest  until  after  the  insolvency  of  the 
debtor,  unless  it  appears  that  such  interest 
was  lost  by  his  negligence.  Re  Moore,  96 
Cal.  622,  31  Pac.  684. 

Executors  who  make  a  loan  in  good 
faith,  and  for  the  sole  purpose  of  obtaining 
interest  on  heavily  encumbered  property, 
although  liable  for  a  loss  resulting  there- 
from, are  not  liable  for  interest  on  the 
amount  so  lost.  Spellier's  Estate,  17  Pa. 
Co.  Ct.  286. 

See  Lukens's  Appeal,  7  Watts  &  S.  48, 
supra,  X.  a,  where  a  guardian  who  was  held 
lia!ble  for  the  difference  between  the  market 
value  of  certain  stock  and  the  price  at 
which  his  ward  accepted  the  same  upon  her 
arrival  at  majority  was  also  held  liable  for 
interest  on  this  amount  from  the  date  of 
settlement. 

Trustees  are  not  chargeable  with  com- 
pound interest  on  an  amount  lost  through 
an  investment  by  them  in  violation  of  the 
trust  made  with  the  best  intention,  as  the 
ground  for  charging  such  interest  is  the  pre- 
sumption of  gain  on  their  part.  Ringgold 
V.  Ringgold,  1  Harr.  &  G.  11,  18  Am.  Dec. 
260;  Re  Cousins,  supra. 

XI.  Misconduct  of  agents, 

A  trustee  is  bound  to  exercise  a  prudent 
oversight  over  the  conduct  of  the  agent  he 
employs  in  the  management  of  the  affairs 
of  the' trust,  and  should  he  neglect  properly 
to  supervise  the  acts  of  his  agent  to  manage 
the  trust  affairs,  as,  where  by  an  inspection 
of  the  books  the  defalcations  of  the  agent 
would  have  been  disclosed,  and  he  omitted 
to  make  the  inspection,  he  is  personally 
liable  for  losses  of  the  trust  funds  due  to 
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the  defalcations  of  the  agent.    Citv  Bank  v. 
Maulson,  3  Oh.  Chamb.  Rep.  (U.  C.)  334. 

A  guardian  who  turns  over  the  funds  of 
her  ward  to  her  attorney  for  investment  is 
responsible  for  their  loss  through  his  dis- 
honesty. Abrams  v.  United  States  Fidelitv 
&  G.  Co.  127  Wis.  579,  5  L.Rji.(N.S.)  575, 
115  Am.  St.  Rep.  1055,  106  N.  W.  1091. 
The  court  in  this  case  distinguishes  be- 
tween the  liability  for  employing  an  at- 
torney in  the  collection  of  claims  and  in  the 
investment  of  funds.  After  referring  to  the 
collection  of  claims  it  continues:  "But  the 
care  and  investment  of  the  funds  which 
reach  his  hands  is  one  of  the  very  things 
which  the  guardian  haa  agreed  to  attend 
to,  and  if  he  delegates  this  duty  to  another, 
whether  he  be  an  attorney  ox  a  layman,  he 
makes  such  other  his  personal  agent  and  is 
responsible  for  his  acts." 

A  trustee  who  fails  to  make  any  examina- 
tion or  require  any  opinion  on  the  title,  but 
relies  implicitly  on  his  solicitor,  is  liable 
for  the  loss  of  trust  money  lent  upon  a 
mortgage  of  inadequate  security,  due  to  the 
fraudulent  conduct  of  the  solicitor  who 
negotiated  the  loan  as  agent  of  both  mort- 
gagor and  mortgagee.  Sutton  v.  Wilders, 
L.  R.  12  Eq.  373,  26  L.  T.  N.  S.  292,  19 
Week.  Rep.  1021. 

In  Bostock  V.  Floyer,  35  Beav.  603,  35  L. 
J.  Ch.  N.  S.  23,  L.  R,  1  Eq.  26,  11  Jur.  N.  S. 
962,  13  L.  T.  N.  S.  489,  14  Week.  Rep.  120, 
where  a  trustee  had  employed  a  solicitor  of 
large  practice  and  high  repute  to  procure 
an  investment  of  trust  funds  and  turn  the 
same  over  to  him,  and  such  solicitor  fraudu- 
lently .represented  to  the  trustee  that  he 
had  loaned  the  trust  funds,  and  turned  over 
to  tne  trustee  fraudulent  mortgages  and 
surrinder  of  copyhold  premises,  and  subse- 
quently it  developed  that  the  surrender  was 
fraii^ulont  and  a  loss  resulted  to  the  trust 
est/te,  the  court  was  of  the  opinion  that 
since  the  trustee  had  selected  the  solicitor, 
and  did  not  take  the  precaution  he  might 
have  taken  to  see  whether  the  mortgage 
had  been  made  or  not,  he  was  personally 
liable  for  the  loss.  The  court  does  not  point 
out  what  further  action  might  have  been 
taken  by  the  trustee. 

Trustees  who  turn  over  the  trust  funds 
to  their  solicitor  for  the  purpose  of  invest- 
ment, and  rely  entirely  upon  his  assurance 
that  the  same  have  been  invested  in  a  mort- 
gage in  accordance  with  instruction,  with- 
out inquiring  as  to  the  mortgage  deed,  are 
personally  liable  for  a  loss  of  the  trust  fund 
resulting  from  the  defalcation  of  the  solici- 
tors. Rowland  v.  Witherden,  3  Macn.  & 
G.  568,  21  L.  J.  Ch.  N.  S.  480. 

Under  a  trust  deed  providing  that  the 
trustees  shall  not  be  liable  for  the  intro- 
missions of  factors,  nor  for  any  agent  who, 
in  transacting  the  business  of  uie  trust, 
shall  receive  any  part  of  the  estate  in  his 
hands,  trustees  who  allowed  trust  funds  to 
remain  in  the  hands  of  an  attorney  for 
purpose  of  investment,  for  an  unreasonable 
length  of  time  without  inquiry  as  to  his 
disposition  of  the  fund,  were  held  liable 
for  loss  resulting  from  his  defalcation  in 
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Wyman  v.  Paterson,  69  L.  J.  P.  C.  N.  S.  32. 
In  this  case  the  funds  were  allowed  to  re- 
main over  six  months  before  any  inquiry 
was  made  by  the  trustees,  when  they  found 
that  the  iponey  had  been  deposited  upon  a 
receipt  that  it  was  received  from  the  at- 
torney for  behoof  of  the  trustees  of  the 
creator  of  the  trust,  whereupon  the  trus- 
tees objected  to  the  form  of  the  deposit, 
and  a  few  days  later  inquired  as  to  whether 
it  had  been  changed,  and  were  informed 
that  the  attorney  had  met  with  an  accident, 
and  thus  the  matter  was  allowed  to  rest 
until  the  bankruptcy  of  the  attorney  within 
a  month  thereafter.  Lord  Davey  was  of  the 
opinion  that  it  was  a  breach  of  the  duty 
of  the  trustees  to  fail  to  see  that  the  money 
was  immediately  invested,  or  deposited  in 
their  own  name  and  under  their  control; 
and  a  statement  in  the  opinion  of  Lord 
Halsbury  seems  to  indicate  the  same  view. 
Lord  Macnaghten  cites  a  provision  of  the 
trustee  act  of  1888  providing:  "Nothing 
herein  contained  shall  exempt  a  trustee 
from  any  liability  which  he  would  have  in- 
curred it  this  act  had  not  passed,  in  case  he 
permits  such  money  ...  to  remain  in 
the  hands  ...  of  the  solicitor  .  .  . 
for  a  period  longer  than  is  reasonably  neces- 
sary to  enable  such  solicitor  to  pay  or 
transfer  the  same  to  the  trustee."  And 
states  that  this  enaction  was  to  be  taken 
as  a  statutory  declaration  of  the  law  of 
England,  and;  tried  by  this  standard,  the 
trustees  committed  a  gross  breach  of  trust 
by  leaving  the  money  in  the  hands  of  their 
law  agent. 

In  Griffiths  v.  Porter,  25  Beav.  236,  where 
trustees,  before  a  mortgage  had  been  sug- 
gested by  their  solicitors,  paid  trust  funds 
into  a  bank  to  the  credit  of  the  solicitors, 
with  instructions  to  invest  on  a  mortgage, 
the  act  of  the  trustees  was  treated  as  that 
of  the  solicitors,  for  which  the  trustees 
were  personally  liable  upon  a  loss.  The 
solicitors  in  this  case,  when  pressed,  sub- 
sequently gave  a  mortgage  which  was  in- 
sufficient. It  is  not  clear  that  there  was 
any  dispute  as  to  liability  in  the  case,  ex- 
cept that  one  trustee  claimed  not  to  be 
liable  for  the  act  of  the  cotrustee. 

A  trustee  who  relies  upon  an  agent  in 
taking  mortgage  securities  is  personally 
liable  for  losses  resulting  from  insufficient 
securities  or  from  the  defalcations  of  such 
agent.  Cheever  v.  Ellis,  134  Mich.  645,  96 
N.  W.  1067. 

English  trustees  who  have  allowed  the 
trust  estates  to  be  managed  by  an  agent 
in  India,  and  who  allow  a  balance  arising 
upon  a  change  of  investment  to  remain  in 
the  hands  of  the  agent,  for  a  number  of 
years,  are  liable  for  a  loss  resulting  from 
the  failure  of  the  banking  firm.  Munch 
V.  Cockerell,  5  Myl.  &  C.  179,  9  L.  J.  Oh. 
N.  S.  153,  4  Jur.  140. 

An  executor  directed  by  the  will  to  in- 
vest a  specified  amount  in  interest- bearing 
bonds,  and  pay  the  interest  thereon  to  a 
legatee  for  life,  and  after  her  death  divide 
the  fund  among  her  children,  who  applies  to 
the  treasurer  of  a  bank  to  purchase  United 
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States  bonds,  and  pays  for  the  same  with- 
out seeing  them  or  knowing  that  they  are 
in  the  bank,  although  he  understands  that 
the  bank  holds  them  subject  to  his  order, 
is  guilty  of  such  negligence  as  to  render 
him  personally  liable  for  the  loss,  where  no 
bonds  were  in  fact  purchased  or  deposited 
in  the  bank  for  him,  although  the  treasurer 
paid  the  interest  to  him  regularly  for  some 
years  until  the  failure  of  the  bank.  Key 
V.  Hughes,  32  W.  Va.  184,  9  S.  E.  77. 

Where  a  testamentary  trustee  who  was 
authorized  to  invest  in  parliamentary  stock 
or  public  funds  of  Great  Britain,  or  in 
real  securities  in  England,  in  order  to  render 
the  trust  fund  productive  while  he  was 
perfecting  a  mortgage  security,  purchased 
exchequer  bills,  a  security  that  could  be 
converted  into  money  at  any  time,  and  per- 
mitted the  same  to  remain  undistinguished 
and  entirely  under  the  control  of  his  brok- 
ers, who  in  some  respects  acted  as  bankers, 
and  who  held  the  same  for  over  a  year, 
when  they  were  lost  to  the  estate  through 
conversion  by  such  brokers  and  their  subse- 
quent insolvency,  such  trustee  was  not  jus- 
tified in  leaving  bills  for  so  large  an 
amount  for  so  long  a  period  in  the  hands 
of  the  brokers,  and  consequently  was  liable 
for  the  loss  resulting  to  the  trust  estate. 
Mathew  v.  Brise,  15  L.  J.  Ch.  N.  S.  39, 
10  Jur.  105,  affirming  6  Beav.  239,  12  L.  J. 
Ch.  N.  S.  263. 

A  trustee  who  deposits  trust  money  with 
his  bankers  and  orders  them  to  invest  it  in 
consols,  and  then  makes  no  inquiry  con- 
cerning it  for  five  months,  when  he  dis- 
covers the  securities  have  not  been  pur- 
chased and  that  the  bankers  have  become 
bankrupt,  is  answerable  for  the  loss.  Chal- 
len  V.  Shippam,  4  Hare,  555. 

An  administrator  of  a  deceased  partner, 
who,  in  addition  to  permitting  the  surviv- 
ing partner  to  go  on  and  sell  the  undivided 
stock  of  goods  in  his  possession  on  the 
usual  terms,  puts  into  such  surviving  part- 
ner's hands,  without  any  security,  assets 
under  the  administrator's  separate  control 
and  having  no  connection  with  the  previous 
partnership,  is  liable  for  a  loss  of  the  latter 
due  to  the  surviving  partner's  mistakes  or 
maladministration.  Thompson  v.  Brown,  4 
Johns  Ch.  619. 

Where  a  guardian  of  minor  children  per- 
mits the  administrator  to  receive  the  rents 
of  the  real  estate,  whether  expressly  au- 
thorized to  do  so  or  not,  such  guardian  is 
liable  for  the  amount  so  collected  even 
though  not  paid  over  to  him  by  the  ad- 
ministrator.   Wills's  Appeal,  22  Pa.  325. 

See  Byrne  v.  Norcott,  13  Beav.  336,  supra. 

See  Savage  v.  Gould,  60  How.  Pr.  217, 
supra,  where  the  law  partner  of  an  execu- 
tor made  the  loans  complained  of  and  for 
which  the  executor  was  held  liable. 

Where,  however,  it  is  necessary  to  em- 
ploy an  agent,  and  the  trustee  exercises 
due  care  in  thus  employing  one  and  super- 
vising his  operations,  he  is  not  liable  for  a 
loss  due  to  such  agent's  defaults. 

Thus,  where  executors  who,  in  the  dis- 
charge of  their  duties,  are  under  the  neces- 
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Bity  of  employing  an  auctioneer  for  the  sale 
of  leasehold  property,  employ  an  auctioneer 
of  good  repute,  but  on  account  of  some 
unavoidable  delay  the  sale  is  not  completed 
directly  after  the  property  is  sold,  but  the 
deposit  made  is  held  by  the  auctioneer  as 
agent  of  both  parties,  and  after  the  sale  is 
completed,  a  demand  is  made  upon  the  auc- 
tioneer for  the  deposit,  but  he  is  unable 
to  pay  the  same,  whereupon  the  executors, 
under  the  advice  of  counsel,  take  what  they 
consider  the  most  prudent  and  proper  course, 
they  are  not  personally  liable  for  the  loss 
to  the  estate.  Edmonds  v.  Peake,  7  Beav. 
239,  13  L.  J.  Ch.  N.  S.  13. 

Where  a  trustee  who,  by  will,  is  author- 
ized to  invest  in  securities  of  municipal 
corporations,  employs  a  stock  broker  of 
good  standing  and  repute  to  purchase  cer- 
tain of  such  securities,  and  upon  the  pres- 
entation by  the  broker  of  a  bought  note 
pays  to  such  broker  the  purchase  price  of 
the  securities,  such  trustee  is  not  liable  for 
a  loss  resulting  from  the  embezzlement  of 
the  funds  by  such  broker,  where  there  is 
nothing  in  the  bought  note  to  indicate  an 
irregularity  to  the  ordinary  man.  Speight 
V.  Gaunt,  L.  R.  9  App.  Cas.  1,  53  L.  J.  Ch. 
N.  S.  419,  50  L.  T.  N.  S.  330,  32  Week.  Rep. 
436,  48  J.  P.  84,  25  Eng.  Rul.  Cas.  298, 
affirming  L.  R.  22  Ch.  Div.  727.  The  court 
in  this  case  was  of  the  opinion  that  not 
only  was  the  trustee,  according  to  custom, 
authorized  to  employ  the  broker,  but  upon 
the  presentation  of  the  bought  note  to  him 
with  nothing  to  show  that  it  had  not  been 
purchased  in  an  ordinary  transaction  on  the 
stock  exchange,  the  trustee  was  not  negli- 
gent in  paying  him  the  money. 

For  an  accidental  error  of  a  competent 
solicitor  employed  by  the  trustees  to  pre- 
pare and  attend  to  the  execution  of  the 
proper  and  adequate  security  for  loan  of 
trust  funds,  made  in  the  line  of  profession- 
al duty,  by  reason  of  which  the  document 
remained  inchoate  and  a  loss  resulted,  the 
trustees  are  not  liable.  Rochfort  v.  Seaton 
[1896]  1  I.  R.  18. 

The  judges  of  a  county  court  who  are 
trustees  under  a  will  are  not  personally 
liable  for  the  default  of  the  county  treas- 
urer in  whose  care  they  had  committed  the 
trust  funds,  as  thev  had  a  right  to  do 
under  the  law.  Anaerson  v.  Roberts,  147 
Mo.  486,  48  S.  W.  847. 

Only  a  very  brief  report  of  the  case  of 
Gibbs  V.  Herring,  Prec.  in  Ch.  49,  appears; 
in  this  it  is  stated  that  where  an  executrix 
desires  another  to  put  part  of  the  trust 
money  out  at  interest,  and  this  other  does 
so  and  the  security  proves  defective^  the 
executrix  shall  not  make  it  good  to  the 
persons  who  are  entitled  to  a  share  in  the 
estate  by  the  custom  of  the  province  of 
York,  but  against  a  creditor  she  would. 

Where,  at  the  death  of  the  testator,  nego- 
tiable securities  to  a  considerable  amount 
were  standing  in  the  name  of  the  testator's 
banker,  transiferrcd  and  indorsed  to  him  by 
the  testator,  and  the  executors  allowed  the 
same  to  remain  in  the  banker's  hands,  and 
opened  an  account  with  him  thereafter,  and 
44  L.R.A.(N.8.) 


the  banker,  without  the  knowledge  of  the 
executors,  sold  several  of  the  securities, 
whereupon  the  executors,  as  soon  as  they 
found  tnis  out,  commenced  an  action  against 
him,  but  a  loss  resulted  through  hia  in- 
solvency, the  executors  are  not  personally 
liable  for  such  loss.  Rowth  v.  Howell,  3 
Ves.  Jr.  565.  In  the  course  of  the  opinion 
the  court  states  that  the  executors  could 
have  taken  no  possible  security  that  would 
have  been  better  than  that  which  they  did 
take,  short  of  filing  a  bill  and  bringing  all 
the  securities  into  court. 

The  estate  of  an  executor  is  not  charge- 
able with  the  loss  of  government  bonds 
through  misappropriation  by  one  with  whom 
he  had  deposited  them  for  safe-keeping  in 
accordance  with  a  similar  custom  of  the 
testator,  where  they  could  have  been  ob- 
tained upon  his  death  if  the  surviving  ex- 
ecutor had  acted  as  once,  or  if  an  admin- 
istrator with  the  will  annexed  had  been 
appointed  to  do  so.  McCabe  v.  Fowler,  84 
N.  Y.  314. 

It  is  not  the  legal  duty  of  a  guardian 
to  apply  to  the  court  for  a  rule  against 
an  attorney  who  has  embezzled  the  pro- 
ceeds of  a  claim  collected  by  him  belong- 
ing to  the  ward,  nor  to  institute  a  criminal 
prosecution  against  him  for  the  purpose  of 
collecting  the  money  from  such  attorney. 
Landmesser's  Appeal,  126  Pa.  115,  12  Am. 
St.  Rep.  854,  17  Atl.  543. 

The  delivery  by  a  trustee  tot  his  successor 
in  the  trust,  of  a  note  improperly  taken 
by  him  as  an  investment,  and  the  subse- 
quent payment  of  such  note  to  the  suc- 
cessor, frees  him  from  further  liability,  al- 
though the  amount  of  the  note  may  never 
be  received  by  the  trust  estate.  Re  Foster, 
15  Hun,  387. 

See  Higgins  v.  Whitson,  20  Barb.  141, 
supra. 

See  Stevens  v.  Meserve,  73  N.  H.  293, 
111  Am.  St.  Rep.  612,  61  Atl.  420,  supra, 
where  it  is  not  clear  how  the  defaults  of 
the  agent  arose. 

Executors  who  deposit  coupon  bonds  of 
the  state,  and  of  the  United  States,  in  the 
vault  of  a  bank  from  which  they  are  stolen, 
and  who  thereafter  give  a  bond  of  indem- 
nity, and,  acting  through  an  agent  whom 
they  have  reason  to  believe  honest,  obtain 
an  issue  of  new  United  States  bondb  ^n 
place  of  those  stolen,  which  such  agent  ap- 
propriates, are  not  liable  for  the  loss  in 
either  case.  Carpenter  v.  Carpenter,  12  R. 
I.  644,  34  Am.  Rep.  716. 
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X/I.  Effect  of  advice, 
a.  Of  attorney. 


That  a  trustee  in  making  a  bad  invest- 
ment of  trust  funds,  or  in  otherwise  com- 
mitting a  breach  of  his  trust,  acts  upon  the 
advice  of  an  attorney,  will  not  save  him 
from  personal  liability  for  a  loss  to  the 
trust  estate.  Tuttle  v.  Gil  more,  36  N.  J. 
Eq.  617. 

The  advice  of  an  attorney  cannot  shield 
an  executor  from  responsibility  for  taking 
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a  second  mortgage  on  land  already  mort- 
gaged for  almost  its  full  value,  where  the 
land  was  situated  in  another  county,  no 
examination  of  the  records  of  such  county 
was  made  for  the  purpose  of  determining; 
whether  or  not  the  title  was  encumbered, 
and  no  abstracts  furnished  the  attorney. 
Re  Holbert,  48  Cal.  627. 

A  guardian  who  loaned  an  amount  equal 
to  the  value  of  the  property  on  real  estate, 
and  took  conveyance  of  the  same  as  secur- 
ity, and  subsequently  took  an  absolute  con- 
veyance in  payment  of  the  loan  on  the 
advice  of  counsel,  was  held  liable  in  Re  Card- 
well,  55  Cal.  137,  for  the  loss  to  the  trust 
estate. 

An  executor  who  has  changed  United 
States  bonds  and  cash  into  personal  notes 
secured  by  a  second  mortgage  on  real 
estate,  the  title  to  which  prov^  defective, 
is  not  relieved  of  liability  for  such  loss 
by  the  fact  that  an  attorney  advised  the 
investment.  Hanscom  v.  Marston,  82  Me. 
288,  19  Atl.  460. 

That  a  trustee  relied  upon  the  advice  of 
his  counsel  as  to  the  value  of  property 
upon  which  he  loaned  trust  funds  secured 
by  a  mortgage,  without  any  independent 
investigation  upon  his  own  part,  is  not  suffi- 
cient to  relieve  him  from  responsibility  for 
a  loss  resulting  from  that  investment, 
especially  where  it  does  not  appear  that 
such  counsel  had  ever  seen  the  property. 
Gilbert  v.  Kolb,  85  Md.  627,  37  Atl.  423. 

A  trustee  is  not  relieved  of  HaJ)ility  for 
loss  resulting  to  the  trust  estate  from  the 
insufficiency  of  second  mortgages  taken  by 
him  as  security  by  the  advice  of  counsel, 
after  being  fully  informed  as  to  all  the 
facts  that  the  security  taken  would  be  suffi- 
cient and  proper  investment  for  him  as 
trustee.  Gilmore  v.  Tuttle,  32  N.  J.  Eq. 
611. 

The  advice  of  counsel  as  to  the  suffi- 
ciency of  the  security  will  not  protect  a 
guardian  from  liability  in  loaning  money 
of  the  ward  on  a  second  mortgage  on  real 
property  worth  only  the  amount  of  the  two 
mortgages,  as  the  question  as  to  whether 
the  investment  is  a  safe  one  is  not  in  any 
sense  a  legal  one,  but  one  of  business  only. 
I^echler's  Appeal,  10  Sadler  (Pa.)  647,  21 
W.  N.  a  50").  14  Atl.  451. 

The  guardian  who  loaned  the  money  of 
hiB  wards  on  the  sole  security  of  a  tract  of 
land  worth  only  about  three  fourths  the 
amount  of  the  loan,  and  subject  to  judg- 
ment lien  for  more  than  three  times  its 
value,  will  not  be  protected  from  liability 
on  the  ground  that  he  acted  on  the  advice 
of  counsel  that  the  title  was  good  and  the 
land  clear  of  all  encumbrances.  Burwell 
V.  Burwell,  78  Va.  574.  The  statement  is 
not  clear,  but  apparently  the  judgment  was 
obtained  by  the  trustee  as  counsel  for  the 
judgment  creditors,  and  he  must  therefore 
have  known  of  them. 

The  advice  of  counsel  will  not  protect 
trustees  in  leaving  trust  funds  on  deposit 
in  a  brokerage  house  doinp:  a  banking  bus- 
iness, on  interest  longer  than  is  a  reason- 
able time  for  selecting  proper  investments, 
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where   the   will   directs   investments   to   be    • 
made  on  some  security  *'in  bank  or  other 
stocks,  mortgages,  or  other  good  security." 
Barney  v.  Saunders,  16  How.  635,  14  L.  ed. 
1047. 

It  is  stated  in  Carr's  Estate,  24  Pa.  Super. 
Ct.  369,  that  an  executor  who  leaves  uncol- 
lected for  ten  years  a  note  given  to  testa- 
trix by  an  attorney  who  was  also  the  at- 
torney for  the  executor,  without  securing 
disinterested  advice  from  another  source, 
cannot  shield  himself  behind  legal  advice 
given  by  such  attorney. 

On  the  contrary,  trustees  have  been  held 
excused  under  certain  circumstances  when 
they  relied  on  the  advice  of  counsel. 

An  executor  will  not  be  held  liable  for 
waiting  several  years,  and  until  the  in- 
solvency of  the  maker,  before  suing'  on 
notes  taken  by  the  testator,  where  he  acted 
on  the  advice  of  counsel,  and  by  the  meas- 
ures taken  by  him  secured  a  large  propor- 
tion of  the  debt,  while  the  entire  debt 
would  probably  have  been  lost  if  he  had 
sued  at  once  and  issued  execution.  Neff's 
Appeal,  67  Pa.  91,  reversing  6  Phila.  164. 

A  guardian  who,  actins  upon  the  advice 
of  counsel  and  judge  of  the  court,  failed  to 
collect  a  loan  at  maturity,  will  not  be  held 
personally  liable  for  a  loss,  where  the  situ- 
ation has  not  become  any  worse  through 
this  indulgence  of  the  guardian.  Nagle  ▼. 
Robins,  9  Wyo.  211,  62  Pac.  164,  796. 

In  Nagle  v.  Robins,  supra^  where  a  guard- 
ian had  acted  upon  the  advice  of  the 
judge  and  his  counsel  in  purchasing  shares 
of  a  corporation  for  his  ward,  the  court 
states  that  in  view  of  the  verbal  advice 
of  the  district  judge  at  the  time  of  the 
transaction,  and  the  advice  of  the  guardian's 
counsel,  which  goes  to  show  the  good  faith 
of  the  ^ardian,  we  do  not  feel  inclined 
to  question  his  honesty  or  prudence  in  the 
premises. 

In  Re  Ball,  55  App.  Div.  284,  66  N.  Y. 
Supp.  874,  where  mortgages  on  property 
outside  the  state  had  come  into  the  pos- 
session of  executors,  and,  it  appearing  that 
the  interest  was  in  arrears,  such  executors 
at  once  communicated  with  the  attorneys 
through  whom  the  loans  had  been  obtained, 
and  acted  upon  the  advice  of  such  at- 
torneys, the  court  states:  "We  think,  in 
view  of  the  fact  that  it  came  from  attor- 
neys who  represented  the  testator,  and  in 
whom  he  had  apparently  reposed  entire 
confidence,  that  the  executors  were  fully 
justified  in  accepting  it  and  acting  upon  it." 

And  for  legal  advice,  the  trustee  may 
rely  on  his  solicitor. 

It  is  stated  in  Gilbert  v.  Kolb,  85  Md. 
627,  37  Atl.  423,  that  a  trustee  may  rely 
on  his  solicitor  as  to  the  title  to  property 
taken  as  security. 

The  advice  of  counsel  that  a  trustee  is 
entitled  to  purchase  for  investment,  at  a 
premium,  bonds  of  the  United  States  re- 
deemable at  par  after  five  years,  but  not 
due  for  twenty  years,  will  relieve  the  trus- 
tee from  a  loss  resulting  from  the  re- 
demption of  such  bonds  at  par  before  the 
expiration  of  the  twenty  years,  as  he  has 
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a  right  to  rely  upon  such  advice.  Grid- 
land's  Estate,  132  Pa.  479,  19  Atl.  362. 

The  administrator  in  Wilks  v.  Groom, 
3  Drew.  684,  25  L.  J.  Ch.  N.  S.  724,  2  Jur. 
N.  S.  681,  4  Week.  Rep.  697,  relied  upon 
the  advice  of  solicitors;  but  this  fact  is  not 
given  attention  by  the  court,  except  in  so 
far  as  some  of  the  solicitors  were  the 
solicitors  of  the  beneficiaries. 

The  fact  that  the  counsel  of  the  admin- 
istrator advised  him  that  it  would  not  be 
safe  for  him  to  make  distribution  until 
after  giving  notice  to  the  creditors,  and 
also  that  it  would  be  well,  during  the  in- 
terval, to  get  interest  on  the  money,  and 
in  pursuance  thereof  the  counsel  took  the 
money  to  the  bank  and  made  a  deposit,  was 
not  given  any  consideration  in  the  supreme 
court  in  Baer's  Appeal,  127  Pa.  360,  4  L.R.A. 
609,  18  Atl.  1. 

The  advice  of  an  attorney  has  frequent- 
ly been  considered  on  the  question  of  the 
good  faith  of  the  trustee  with  reference 
to  the  investment,  without  expressly  de- 
ciding that  it  does  or  does  not  relieve  the 
trustee  from  liability. 

See  as  to  this:  Durrett  v.  Gom.  90  Ky. 
312,  14  S.  W.  189,  VIII.  f ;  Cook  v.  Barnes, 
19  Ky.  L.  Rep.  1533,  43  S.  W.  682,  supra, 

IV.  b;  Re  Dickinson  152  Mass.  184,  9  L.R.A. 
279,  25  N.  E.  99;  Re  Davis,  183  Mass.  499, 
67  N.  E.  604,  supra,  III.  g,  1   (b) ;  Perrine 

V.  Vreeland,  33  N.  J.  Eq.  102,  supra.  III.  c, 
3;  Jack's  Appeal,  94  Pa.  387,  supra,  VUL 
d;  Frankenfield's  Appeal,  11  W.  N.  C.  373, 
supra,  IV.  c;  Re  Dive  [1909]  1  Ch.  328,  78 
L.  J.  Ch.  N.  S.  248,  100  L.  T.  N.  S.  190, 
supra,  m.  c,  1;  Chambersburg  Sav.  Fund 
Asso's  Appeal,  76  Pa.  203,  supra,  VIII.  f; 
Washington  v.  Emery,  57  N.  C.  (4  Jones, 
Eq.)  32,  supra,  VIII.  f. 

See  imder  Real  estate  securities,  supra, 
as  to  how  far  a  trustee  may  rely  on  his 
solicitor  and  valuer. 

h.  Of  otherB. 

Although  it  would  not  be  improper  for 
testamentary  trustees  who  are,  by  the  will, 
exclusively  intrusted  with  the  duty  of 
managing  and  controlling  the  trust  fund,  to 
consult  with  the  beneficiary  with  reference 
to  the  investment  and  manar^cment  of  such 
fund,  they  are  under  no  legal  obligation  to 
do  so,  and  their  neglect  to  do  it  is  not  mis- 
conduct or  conclusive  evidence  of  false- 
ness or  bad  faith,  rendering  them  liable  for 
losses.  Crabb  v.  Young,  92  N.  Y.  56.  A 
loss  was  not  certain  in  this  case.  See  under 
II.  a,  3  (a). 

See  Mills  v.  Hoffman,  26  Hun,  594,  where 
the  advice  of  a  guardian  and  mother  of  an 
infant  legatee  to  retain  stock  was  held  not 
to  relieve  the  trustee  from  liability. 

A  trustee  is  not  excused  for  a  loss  of  the 
trust  funds  which  he  has  invested,  upon 
the  ground  that  the  investment  was  ad- 
vised and  approved  by  friends  and  relatives 
of  the  cestui  que  trust  and  by  judicious  and 
prudent  men  whom  he  consulted.  Kimball 
V.  Reding,  31  N.  H.  352,  64  Am.  Dec.  333. 

A  trustee  is  not  entitled  to  rely  alto- 
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gether  upon  an  agent  in  making  the  loan. 
Cheever  v.  Ellis,  134  Mich.  646,  96  N.  W. 
1067. 

A  trustee  under  a  trust  to  pay  over  the 
income  and  profits  of  the  trust  property  to 
a  married  woman,  free  from  the  contracts, 
control,  and  marital  rights  of  her  husband, 
will  not  be  protected  in  making  loans  in- 
sufficiently secured  by  mortgage  on  real 
estate,  because  he  acted  under  the  advice 
of  the  husband  of  the  cestui  que  trust. 
Cogbill  y.  Boyd,  77  Va.  460. 

In  Edmonds  v.  Peake,  7  Beav.  239,  13 
L.  J.  Ch.  N.  S.  13,  where  executors  who  had 
employed  an  auctioneer  to  sell  property, 
and,  after  the  failure  to  pay  over  the  de- 
posit upon  demand,  took  the  steps,  under  ad- 
vice of  counsel,  which  they  considered  pru- 
dent and  proper,  the  court  does  not  directly 
consider  the  effect  of  the  advice  of  counsel. 
The  executors  in  this  case  were  held  not 
personally  liable. 

XIII.  Consent  or  estoppel  of  henefic 

iary. 

a.  In  general. 

Trustees  are  excused  if  the  beneficiaries 
of  a  trust  who  are  of  legal  age  and  com- 
petent, after  being  fairly  and  fully  advised 
of  all  circumstances,  acquiesce  in  and  ap- 
prove their  conduct.  Ellig  v.  Naglee,  9 
Cal.  683;  Campbell  v.  Miller,  38  Ga.  304, 
95  Am.  Dec.  389;  Donnell  v.  Donnell,  62  N. 
C.  (Phill.  Eq.)  148;  Adams  v.  Nelson,  1 
Ohio  S.  A  C.  P.  Dec.  216;  Walker  v.  Sy- 
monds,  3  Swanst.  1,  19  Revised  Rep.  155; 
Harrison  v.  Harrison,  14  Grant,  Gh.  (U.  G.) 
586. 

Cestuis  que  trust  who  have  insisted  that 
the  trustee  shall  sell  real  estate  purchased 
on  foreclosure  of  mortgages  in  which  the 
trust  fund  was  invested,  and  distribute  the 
proceeds,  cannot  afterwards  complain  of  the 
sale  of  such  property.  Gouldey's  Estate, 
201  Pa.  491,  51  Atl.  315. 

A  trustee  who,  acting  under  the  impor- 
tunities of  a  cestui  que  trust,  invests  in 
securities  not  authorized  by  'statute,  but 
which  promise  and  for  a  time  actually  yield 
large  returns,  cannot  be  held  personally  re- 
sponsible by  those  to  whom  the  cestui  que 
trust  left  her  property  under  a  power  of 
appointment  given  ner  by  the  creator  of  the 
trust.     Clermonters   Estate,   12  Phila.   139. 

Where  a  cestui  que  trust  solicits  advances 
from  the  capital  of  the  trust  fund  from  the 
trustee  when  she  at  the  time  is  in  Europe, 
the  advancement  being  for  the  purpose  of 
relieving  her  necessity,  and  without  any 
dishonest  or  selfish  motive  on  her  part,  she 
is  precluded  from  asserting  her  right  to 
have  the  amount  thus  taken  from  the  cap- 
ital restored  to  it  by  the  trustee  for  her 
benefit.  Newton  y.  Rebenack,  90  Mo.  App. 
650. 

WHiere  by  an  order  of  court  trust  fimds 
are  ordered  transferred  from  one  set  of 
trustees  to  another,  and  the  transfer  is  not 
effected,  and  the  cestuis  que  trust,  who  are 
sui  juris,  acquiesced  in  the  trust  fund  re- 
maining in   the  then  state  of  investment, 
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they  are  precluded  from  holding  the  trustees 
liable  for  the  loss  for  failing  to  have  made 
the  transfer.  Mimch  v.  Cockerell,  5  Myl.  & 
C.  178,  9  L.  J.  Ch.  N.  S.  163,  4  Jur.  140. 

The  court  in  Munch  v.  Cockerell,  supra, 
makes  a  distinction  between  the  degree  of 
knowledge  and  sanction  necessary  to  exon- 
erate trustees  from  that  which  is  clearly  a 
breach  of  trust  and  that  which  is  necessary 
to  preclude  the  cestm  que  trust  from  com- 
plaining of  that  not  being  done,  the  omis 
sion  to  do  which,  with  the  concurrence  of 
the  cestui  que  trust,  never  constituted  a 
breach  of  trust,  and  states  that  in  the  first 
case  it  is  used  to  release  a  right  and  dis- 
charge an  obligation  already  perfected  by 
the  breach  of  trust,  while  in  the  latter  only 
to  prevent  a  right  from  arising  from  the 
nonperformance  of  the  duty  which  it  was 
competent  for  the  cestui  que  trust  to  dis- 
pense with.  In  this  case  the  trustees  of  the 
trust  had  failed  to  comply  with  a  decree 
of  the  court  ordering  a  transfer  of  funds 
from  their  trust  to  another,  and  the  court 
regarded  the  knowledge  and  acquiescence  of 
the  cestui  qui  trust  as  sufficient  to  bar  them 
from  claiming  any  right  against  the  trustee 
for  failing  to  comply  with  this  order,  while 
as  to  a  fund  that  remained  in  the  hands 
of  the  agent  of  the  trustee  it  was  not  re- 
garded as  sufficient.  In  the  earlier  part  of 
the  opinion,  however,  it  is  stated  that  the 
cestui  que  trust  did  not  have  a  full  and 
sufficient  knowledge. 

An  assignor  for  creditors  who,  after  being 
notified  by  the  assignee  to  come  and  receive 
a  balance  payable  to  him  after  settlement 
with  the  creditors,  which  is  deposited  in  a 
bank  then  in  good  credit,  makes  an  arrange- 
ment with  the  bank,  uncommunicated  to 
the  assignee,  that  the  deposit  should  remain 
at  interest  without  change  of  the  account, 
cannot  hold  the  assignee  liable  for  a  loss 
resulting  from  the  subsequent  failure  of 
the  bank.    Hackert's  Appeal,  69  Pa.  264. 

In  Haddock  v.  Planters'  Bank,  66  Ga. 
496,  an  investment  had  been  made  upon 
the  petition  of  a  widow  for  herself,  and  by 
her  consent  as  guardian  ad  litem  for  her 
minor  children  and  the  order  of  the  court 
pursuant  thereof;  the  investment  was  held 
to  be  such  an  one  as  imposed  no  liability 
upon  the  trustee  for  losses  due  to  the  fail- 
ure of  the  company  in  which  the  investment 
was  made. 

Where  a  breach  of  trust  has  been  com- 
mitted by  a  trustee  in  making  an  invest- 
ment upon  proper,  but  insufficient,  security, 
and  such  property  is  by  the  trustee  turned 
over  to  his  successor  upon  his  retirement, 
and  by  such  successor  sold  without  notice 
to  the  retired  trustee,  such  retired  trustee 
is  not  relieved  from  liability  by  reason 
of  the  sale  as  against  an  assignee  of  a 
cestui  que  trust  who  had  notice  of  the  sale 
and  urged  the  same.  Re  Salmon,  L.  R.  42 
Ch.  Div.  351,  62  L.  T.  N.  S.  270,  38  Week. 
Rep.  160.  The  court  states  that  this  was 
not  such  a  security  as  the  cestui  que  trust 
was  bound  either  to  accept  or  reject,  but 
that  the  beneficiary  had  a  perfect  right  to 
take  the  security,  realize  what  he  could 
44  L.R.A.(N.S.) 


upon  it,  and  hold  the  trustee  for  the  bal- 
ance. 

A  settlement  upon  an  inadequate  consid- 
eration will  be  set  aside.  Crocker  v. 
Pierce,  61  Me.  58. 

A  trustee  cannot  rely  on  the  consent  of 
contingent  remaindermen,  obtained  before 
their  interest  vests,  even  though  he  should 
establish  that  they  are  competent  to  con- 
tract.   Contee  v.  Dawson,  2  Bland,  Ch.  264. 

Effect  upon  appointee. 

Under  a  marriage  settlement  conveying 
the  property  in  trust  for  the  wife,  with  ab- 
solute power  of  appointment,  and  in  default 
of  appointment  over  to  her  next  of  kin, 
where  the  wife,  by  her  acts,  induces  the 
trustees  to  invest  in  unauthorized  securities 
and  thereby  estops  herself  from  maintain- 
ing the  suit,  and  exercises  her  power  of  ap- 
pointment in  favor  of  her  infant  children, 
who  thereupon  bring  the  suit,  such  ap- 
pointees are  estopped  also.  Brewer  v. 
Swirles,  2  Smale  &  G.  219,  L.  R.  2  Eq. 
193,  23  L.  J.  Ch.  N.  S.  642,  18  Jur.  1069,  2 
Week.  Rep.  339. 

Where  the  trustees  under  a  marriage 
settlement  which  creates  a  trust  for  the 
wife  for  life,  with  remainder  to  her  hus- 
band for  life,  with  remainder  to  the  chil- 
dren of  the  marriage,  and  if  there  should 
be  none  (which  event  happened),  in  trust 
as  to  one  half  for  such  persons  as  the  wife 
should  by  will  appoint,  committed  a  breach 
of  trust,  they  are  liable  to  replace  the  trust 
estate  in  favor  of  an  appointee  of  the  wife, 
with  interest  from  the  death  of  the  hus- 
band, who  survived  the  wife,  notwithstand- 
ing a  deed  of  ratification  executed  by  her. 
This  decision  is  based,  however,  on  the 
theory  that  the  wife  was  not  bound.  Kell- 
away  v.  Johnson,  5  Beav.  319,  6  Jur.  751. 

The  court  in  Macleod  v.  Annesley,  16 
Beav.  600,  22  L.  J.  Ch.  N.  S.  633, 17  Jur.  608, 
1  Week.  Rep.  260,  an  action  involving  a  trust 
arising  out  of  a  marriage  settlement  in 
which  the  remainder  passed  to  such  of  the 
children  as  the  wife  should  appoint,  states 
that  the  husband  and  wife  in  the  case  sanc- 
tioned and  approved  the  breach  of  trust  in- 
volved, but  that  there  was  no  evidence  of 
acquiescence  to  bind  or  bar  the  plaintiff,  one 
such  appointee.  The  court  does  not  state, 
nor  is  it  clear,  that  it  was  discussing  the 
effects  of  the  barring  of  the  life  tenant  by 
acquiescence  upon  the  right  of  the  ap- 
pointee. 

5.  WHat  constitutes* 

1.  In  general. 

The  fact  that  the  personal  representatives 
of  a  beneficiary  required  the  trustees  to 
transfer  to  them  the  securities  which  the 
trustees  held  estopped  them  from  claim- 
ing any  right  which  they  otherwise  might 
have  had  against  the  trustees  with  regard 
to  the  investment.  Smethurst  v.  Hastings, 
L.  R.  30  Ch.  Div.  490.  52  L.  T.  N.  S.  567, 
33  Week.  Rep.  490,  55  L.  J.  Ch.  N.  S.  173. 

A  release  of  a  guardian  by  his  ward  who 
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was  hia  niece,  after  taking  the  advice  of 
her  husband,  step- father,  mother,  and  coun- 
sel, from  liability  for  investing  her  funds 
in  Confederate  securities,  with  full  knowl- 
edge of  the  facts,  and  induced  largely  by 
her  affection  and  sympathy  for  him,  due  to 
his  impoverished  condition  as  a  result  of 
the  Civil  War,  is  binding  upon  her.  Ma- 
lone  V.  Kelley,  54  Ala.  632. 

Receipts  given  by  a  cestui  que  trust  for 
money  paid  by  trustees,  where  the  recipient 
is  ignorant  that  any  breach  of  the  trust 
has  been  committed,  can  never  amount  to 
an  acquiescence  in  the  breach.  Walker  v. 
Symonds,  3  Swanst.  1,  19  Revised  Rep.  155. 

The  beneficiaries  under  a  will  ratify  the 
unauthorized  act  of  the  executor  in  con- 
structing a  house  on  part  of  the  land  owned 
by  the  testator,  by  selling  the  premises;  and 
they  cannot  thereafter  Sold  him  liable  for 
a  loss  resulting  from  the  construction  of 
the  house.    Rose  v.  Rose,  6  Dem.  26. 

A  cestui  que  trust  who,  under  the  pro- 
visions of  the  trust,  is  given  possession  of 
the  trust  property,  cannot  hold  the  trustee 
liable  for  a  loss  resulting  from  his  own 
waste  or  misapplication  of  the  trust  prop- 
erty.    Carter  v.  Rolland,  11  Humph.  333. 

But  a  beneficiary  who  takes  possession  of 
trust  property  in  ignorance  of  the  facts  in 
regard  thereto  is  not  estopped  from  claim- 
ing an  accounting  from  the  trustees.  Jones 
v.  Jones,  60  Hun,  603,  19  N.  Y.  S.  R.  436, 
2  N.  Y.  Supp.  844. 

Where  a  tenant  for  life,  in  order  to  ob- 
tain a  larger  income,  induced  the  trustee 
to  loan  on  the  security  of  certain  premises 
in  excess  of  two  thirds  the  value  thereof; 
and  when,  upon  the  marriage  of  a  daugh- 
ter of  the  tenant  for  life,  she  became  en- 
titled to  one  fourth  of  the  estate,  and  she 
and  her  husband  accepted  in  lieu  thereof  a 
sum  of  money,  when  informed  that  the  in- 
terest on  the  loan  was  in  arrears ;  and  there- 
after, upon  the  death  of  the  life  tenant 
when  the  daughter  became  entitled  to  the 
entire  amount,  the  husband  had  been  will- 
ing to  accept  the  transfer  of  the  mortgaged 
property,  whereupon  the  mortgagor  con- 
curred and  released  the  equity  of  redemp- 
tion in  full  settlement,  but  the  transfer  was 
not  completed  in  consequence  of  the  death 
of  the  mortgagor, — there  is  such  an  ac- 
quiescence by  the  remaindermen  in  the  loan 
that  they  cannot  hold  the  trustee  liable  for 
the  loss.  Farrar  v.  Barraclough,  2  Smale  & 
G.  231,  2  Week.  Rep.  244. 

A  minor,  who  after  arriving  at  the  age 
of  majority,  receives  from  her  guardian  a 
sum  of  money  which  was  paid  the  latter  by 
the  administrator  of  the  estate  of  which 
the  minor  was  an  heir,  pursuant  to  an  order 
of  court  purporting  to  settle  tlie  rights 
of  all  parties  thereto,  and  who  retains  the 
sum  for  nearly  four  years  after  it  is  paid 
her,  cannot  hold  such  administrator  liable 
for  losses  due  to  investments  made  by  him. 
Mills  V.  Hoffman,  92  N.  Y.  181,  reversing 
26  Hun,  594. 

Where,  upon  a  consultation  between  the 
beneficiaries  and  the  trustee,  the  trustee  is 
told  to  use  hia  own  judgment  in  regard  to 
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the  purchase  of  railroad  stocks,  there  is 
no  estoppel  against  the  beneficiaries,  nor 
does  it  constitute  an  authorization  to  the 
trustee  to  invest  the  funds  in  railroad 
I  stocks.  White  v.  Sherman,  168  111.  589,  61 
Am.  St.  Rep.  132,  48  N.  E.  128. 

Where  the  intended  husband  and  wife, 
previous  to  the  marriage,  had  indorsed  upon 
the  marriage  settlement  a  request  that  the 
trust  funds  be  loaned  to  the  owners  of 
certain  property,  either  upon  first,  second, 
or  third  mortgage,  and  such  trustees  loaned 
the  funds,  but  failed  to  take  a  mortgage 
until  after  a  year,  when  one  of  the  owner? 
had  retired,  and  the  trustees  took  the  mort- 
gage of  the  other  two  owners,  the  hus- 
band and  wife  are  not  estopped  by  their 
conduct  from  complaining  ot  a  breach  of 
trust.  Fowler  v.  Reynal,  2  De  G.  &  S. 
749,  13  Jur.  649,  affirmed  in  3  Macn.  &  G. 
500,  21  L.  J.  Ch.  N.  S.  121,  13  Jur.  1019. 

A  life  tenant  who,  upon  the  failure  of  the 
trust  investment  to  pay  the  interest,  to- 
gether with  the  trustee  borrowed  money 
from  a  bank  and  gave  their  note  there- 
for, but  without  any  knowledge  on  the  part 
of  the  life  tenant  that  the  investment  se- 
curity was  insufficient,  is  not  guilty  of 
such  acquiescence  as  will  exonerate  the 
trustee  from  liability  for  the  loss;  nor  does 
the  mere  fact  that  the  life  tenant  suggest- 
ed to  the  trustee  not  to  file  a  bill  of  fore- 
closure, but  to  get  the  mortgagor  to  con- 
vey the  equity  of  redemption,  establish 
acquiescence.  Stretton  v.  Ashmall,  3  Drew. 
9,  24  L.  J.  Ch.  N.  S.  277,  3  Week.  Rep.  4. 

The  act  of  a  wife  in  signing  as  a  witness 
to  a  bond  given  by  her  husband  for  the 
repayment  of  trust  funds  loaned  to  him  by 
the  trustees  under  a  marriage  settlement 
in  breach  of  their  trust  is  not  such  an  act 
as  entitles  the  trustees  to  her  right  under 
the  settlement.  Whistler  v.  Newman,  4  Ves. 
Jr.  129. 

The  acceptance  by  a  ward  of  cash  re- 
ceived by  the  guardian  from  a  debtor  will 
not  estop  him  to  refuse  to  accept  worth- 
less land  taken  by  the  guardian  far  the 
balance  of  the  debt,  where  the  entire  debt 
could  have  been  collected  if  proper  meas- 
ures had  been  taken  in  time.  Wills's  Ap- 
peal, 22  Pa.  325.  See  infra  as  to  accept- 
ance of  interest. 

An  administrator  receiving  a  note  as  part 
of  the  assets  of  the  estate,  and  permitting 
it  to  run  after  maturity,  should  not  be 
charged  with  its  loss,  where  he  turns  it 
over  to  the  general  guardian  of  infants, 
who  receipts  therefor,  and  afterwards  turns 
the  note  over  to  the  ward  on  settlement 
with  him,  and  neither  the  giiardian  nor  the 
ward  offer  to  return  the  note  to  the  admin- 
istrator until  after  it  is  barred  by  limita- 
tions. Re  Krisfeldt,  49  Misc.  26,  97  N.  Y. 
Supp.  877. 

The  assent  of  the  beneficiaries,  which  by 
the  terms  of  the  trust  instrument  is  neces- 
sary to  a  certain  investment,  does  not  re- 
lieve the  trustees  from  liability  for  advanc- 
ing money  upon  an  insufficient  security. 
Norris  v.  Wright,  14  Beav.  291. 

Where   a   municipality   proposes   a   com- 
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promise  with  its  bondholdersi  and  the  cestuis 
que  trust  of  certain  trustees,  who  are  hold- 
ers of  such  bonds,  agree  to  the  surrender 
and  exchange  of  the  old  bonds  for  the  new 
ones  without  holding  such  trustees  liable 
for  any  loss  or  damage  that  may  or  might 
result  from  so  doing,  they  are  not  estopped 
from  holding  the  trustees  liable  for  the 
consequences  of  the  original  investment  in 
such  bonds.  Woodruff  v.  Lounsberry,  40 
N.  J.  £q.  546,  6  Atl.  99,  affirmed  in  42  N.  J. 
£q.  699,  11  Atl.  113.  See  also  Jones  v. 
Jones,  supra;  Re  Maxwell,  1  Connoly,  230, 
23  Abb.  N.  C.  23,  21  N.  Y.  S.  R.  139,  3  N.  Y. 
Supp.  422,  supra,  11.  d,  2,  where  an  executor 
who  deposited  money  in  a  bank  with  the 
assent  of  the  benenciaries  was  held  not 
liable  for  loss  resulting  from  a  bank  fail- 
ure. 

Inyestments  prohibited  by  statute,  or  in- 
strument creating  trust. 

The  acquiescence  of  the  cestui  que  trust 
in  an  investment  of  the  trust  fund  in  such 
railroad  bonds  as  are  prohibited  by  statute 
will  not  relieve  the  trustees  from  a  result- 
ing loss.  Aydelott  v.  Breeding,  111  Ky. 
847,  64  S.  W.  916. 

In  Sanders  v.  Rogers,  1  S.  C.  4f52,  the 
court  states  that  a  trustee  under  an  in- 
strument requiring  an  investment  of  trust 
funds  in  ''lands  or  .negroes"  would  be  re- 
sponsible for  any  loss  resulting  from  a  di- 
version of  the  trust  funds  from  the  dispo- 
sition expressed  in  such  instrument,  even 
though  he  acted  on  the  express  directions 
and  instructions  of  the  cestui  que  trust, 

2,  Sttenoe. 

The  omission  of  an  administrator  to  take 
the  security  required  by  statute  on  a  note 
given  for  property  of  the  estate  sold  by 
him  cannot  be  excused  merely  because  the 
distributee's  husband,  who  may  not  have 
known  the  duty  of  the  administrator,  was 
present  and  made  no  objection.  Walls  v. 
Grigsby,  42  Ala.  473. 

A  distributee  will  not  be  estopped  to  hold 
the  executor  personally  liable  for  accepting 
depreciated  Confederate  money  in  payment 
of  a  well-secured  ante-war  debt,  and  in- 
vesting the  same  in  Confederate  bonds  by 
the  mere  fact  that  she  expressed  no  dis- 
sent from  such  action  by  the  executor, — 
especially  where  she  was  in  a  distant 
county,  which  was,  part  of  the  time,  within 
the  lines  of  the  enemy,  and  at  all  time's 
was  difficult  of  communication  with  the 
place  where  the  executor  resided.  Williams 
V.  Skinker,  26  Gratt.  607. 

There  is  no  acquiescence  on  the  part  of 
a  remainderman  who,  while  objecting  to  a 
loan  on  personal  security,  does  not  openly 
'Oppose  the  wishes  of  the  life  tenant  and 
another  remainderman.  Phillipson  v.  Gatty, 
7  Hare,  616,  13  Jur.  318. 

Where  the  heirs  assent  to  a  purchase  of 
gold  with  national  currency  by  an  admin- 
istrator because  they  want  no  difficulty, 
and  so  state,  but  express  dissatisfaction, 
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they  are  not  precluded  from  making  their 
objections  at  the  settlement.  Gamble  v. 
Gibson,  69  Mo.  686.    - 

A  beneficiary  who,  with  full  knowledge 
of  his  rights  and  with  power  to  assert  them, 
remains  quiet  for  more  than  ten  years,  or 
receives  the  benefit  from  an  improper  in- 
vestment by  the  trustee,  will  not  be  al- 
lowed, after  such  investment  proves  dis- 
astrous, to  repudiate  his  acquiescence  and 
hold  the  trustee  liable  for  losses;  but  If 
he  has  been  misled,  whether  designedly  or 
not,  by  the  trustee  in  respect  to  a  breach 
of  the  trust,  he  cannot  be  made  to  bear 
the  resulting  loss.  Zimmerman  v.  Fraley, 
70  Md.  661,  17  Atl.  660. 

Where  trustees  under  an  order  of  the 
orphans'  court,  made  after  reference  to  an 
examiner  and  full  investigation,  purchase 
land  as  an  investment  for  the  trust  estate, 
one  of  the  cestuis  que  trust  cannot,  on  an 
accounting  by  the  trustees,  at  the  time 
fixed  for  the  termination  of  the  trust,  nine 
years  after  her  majority,  sixteen  years  after 
the  purchase  was  made,  and  nearly  four- 
teen years  after  the  death  of  one  of  the 
trustees,  have  the  sale  set  aside  and  the 
trustees  surcharged  on  a  mere  general 
charge  of  fraud.  Derr's  Estate,  203  Pa.  96, 
62  Atl.  27. 

8,  Acceptance  of  income. 

The  acceptance  by  a  cestui  que  trust  of 
the  dividends  on  bank  stock  purchased  by 
the  trustee  without  authority  does  not  re- 
lieve the  trustee  from  liability  for  a  loss 
by  the  subsequent  depreciation  of  such 
stock.     Hemphill's   Appeal,   18   Pa.   303. 

The  beneficiaries  in  a  trust  fund  cannot 
be  estopped  to  question  investments  by  the 
trustee  in  railroad  stocks,  taken  in  his  own 
name,  on  the  theory  that  they  had  received 
the  dividends  on  such  stock,  where  it  does 
not  appear  that  they  knew  of  such  divi- 
dends, nor  that  in  fact  the  dividends  had 
been  paid  to  them  instead  of  being  applied 
in  payment  of  debts.  White  v.  Sherman, 
168  111.  689,  61  Am.  St.  Rep.  132,  48  N.  E. 
128. 

The  fact  that  the  trustee  reported  the 
interest  received  on  second-mortgage  rail- 
road bonds  as  part  of  the  estate  of  the 
cestui  que  trust,  and  the  failure  on  the  part 
of  the  cestui  to  object  to  the  action  in  this 
regard,  does  not  estop  her  from  objecting 
to  the  investment.  Clark  v.  Anderson,  13 
Bush,  111. 

The  acceptance  by  a  cestui  que  trust  of 
interest  in  Confederate  money  does  not  con- 
stitute an  acquiescence  in  the  trustee's  ac- 
cepting payment  of  the  principal  in  such 
money,  and  investing  the  proceeds  in  Con- 
federate bonds.  Creighton  v.  Pringle,  3  S.  C. 
77. 

But  a  guardian  who  in  1862  exchanged 
North  Carolina  6  per  cent  bonds  for  North 
Carolina  8  per  cent  bonds  issued  during  the 
war,  after  the  wards  had  attained  their  ma- 
jority, is  not  liable,  although  the  latter 
bonds  were  lost  by  the  result  of  the  war, 
where  the  wards,  with  knowledge  that  the 
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exchange  had  been  made,  received  the  semi- 
anni^l  interest  on  such  bonds  up  to  March, 
1865.     Pearson   v.  Caldwell,  70  N.  C.   291. 

The  court  in  Armitage's  Estate,  195  Pa. 
582,  46  Atl.  117,  refused  to  surcharge  the 
estate  of  a  deceased  trustee  with  invest- 
ments made  in  western  mortgages,  and  with 
an  amount  paid  the  life  tenant,  where  the 
beneficiaries  knew  of  investments,  received 
the  increased  income,  and  signed  a  paper, 
upon  the  assumption  of  office  by  the  incom- 
ing trustee,  acknowledging  satisfaction  with 
and  approval  of  the  investment,  and  direct- 
ing the  incoming  trustee  to  receive  the 
same. 

See  "WiUb's  Appeal,  supra,  as  to  accept- 
ance of  cash  on  a  debt. 

4,  Accounting. 

A  beneficiary  who  consents  in  writing  to 
the  settlement  of  the  accounts  of  the  trus- 
tee,, and  who  is  a  party  to  a  proceeding 
in  which  a  decree  is  duly  made  and  entered, 
is  estopped  to  raise  any  question  as  to  the 
propriety  of  investments,  which  she  might 
have  raised  at  that  time.  Re  Menzie,  54 
Misc.  188,  105  N.  Y.  Supp.  925. 

Beneficiaries  under  a  will,  who  make  no 
Vtttempt  to  hold  an  executor  responsible,  on 
the  filing  of  an  intermediate  account,  for 
any  loss  sustained  up  to  that  time  by  his 
retention  of  securities  not  of  the  character 
of  those  in  which  executors  are  authorized 
to  invest,  are  estopped  to  do  so  on  a  final 
accounting.  Re  Douglas,  60  App.  Div.  64, 
69  N.  Y.  Supp.  687. 

But  assent  by  the  beneficiaries  of  an 
estate  to  the  allowance  of  a  series  of  ac- 
counts filed  by  executors  before  their  final 
account  does  not  constitute  a  ratification 
of  improper  investments  by  the  executors 
stated  in  the  account,  so  as  to  relieve  them 
from  liability,  where  such  accounts  were  not 
true  and  contained  wilful  misrepresenta- 
tions known  by  the  executors  to  be  untrue. 
Brigham  v.  Morgan,  185  Mass.  27,  69  N.  £. 
418. 

A  decree  on  the  final  accounting  of  ex- 
ecutors, to  which  ceatuis  que  trust  were 
made  parties,  by  which  the  executors  were 
credited  with  the  amount  of  a  mortgage  on 
property  outside  the  state,  concludes  the 
beneficiaries  so  long  as  it  remains  in  force, 
against  the  objection  that  such  mortgages 
were  not  properly  taken.  Denton  v.  Sanford, 
103  N.  Y.  607,  9  N.  E.  490,  affirming  39 
Hun,  487. 

Where  executors  present  their  account 
with  the  estate,  and  appropriate  certain 
stock  to  constitute  a  trust  fund  collected 
by  them  as  trustees  under  the  will,  which 
permitted  them  to  invest  in  stock,  and  the 
judge  of  the  probate  court  allows  such  ac- 
count after  hearing  objections  by  the  benefi- 
ciaries, the  beneficiaries  cannot,  where  they 
did  not  appeal  from  such  judgment,  subse- 
quently claim  that  such  stock  had  not  been 
legally  appropriated  for  the  trust  fund. 
Harvard  College  v.  Amory,  9  Pick.  446. 

The  general  question  of  an  account  as  res 
judicata  of  the  rights  of  the  parties  is  not 
considered  in  the  present  note. 
44  L.R.A.(N.S.) 


6.  Settlement. 

A  settlement  between  a  guardian  and  His 
ward,  who  was  his  daughter,  made  soon 
after  the  latter  attained  her  majority,  with- 
out rendition  of  an  account  or  statement  of 
the  amount  due,  by  which  the  ward  re- 
ceived from  the  surety  of  the  guardian,  who 
was  her  uncle,  railroad  bonds  to  an  amount 
much  less  than  the  sum  actually  due  by 
the  guardian,  is  binding  upon  her,  when 
made  for  the  purpose  of  compromising  a 
disputed  claim,  together  with  a  desire  to 
conform  to  her  father's  wishes,  or  to  relieve 
him  of  part  of  his  liabilities  arising  from 
misfortune.  Livingston  v.  Wells,  8  S.  C. 
347. 

Wards  who,  after  reaching  their  major- 
ity, make  a  settlement  with  their  guardian 
without  the  •  intervention  of  the  court,  re- 
ceive the  amount  agreed  upon  as  coming  to 
them,  and  give  a  release  to  the  guardian, 
and  for  several  years  thereafter  accept 
their  proportions  of  a  judgment  in  which 
the  trust  fund  had  been  invested,  cannot 
afterwards  require  the  guardian  to  account 
for  the  trust  fund  on  the  ground  that  such 
investment  was  improper,  without  showing 
any  fraud  or  mistake.  Alexander's  Estate, 
156  Pa.  368,  27  Atl.  18. 

Where  a  ward,  after  arriving  at  full  age, 
settles  with  his  guardian  without  the  in- 
tervention of  the  court,  and,  after  having 
received  the  amount  Agreed  to  be  coming 
to  him,  gives  a  release  to  his  guardian,  he 
will  not  be  permitted,  four  years  after  such 
settlement,  to  call  the  guardian  to  account 
for  improper  investments,  without  pointing 
out  or  designating  some  mistake  or  speci- 
fying a  fraud  alleged  to  have  been  com- 
mitted.    Luken's  Appeal,  7  Watts  &  S.  48. 

A  settlement  between  a  guardian  and  his 
ward  after  the  latter's  majority,  in  which 
the  guardian  leads  over  each  item  of  his 
account  and  the  ward  assents  to  its  cor- 
rectness, is  conclusive  against  the  right  of 
the  ward,  in  the  absence  of  fraud  or  misrep- 
resentation, to  claim  that  one  of  such  items 
should  not  have  been  allowed  because  it 
was  an  improper  loan  given  without  secur- 
ity. Norris  v.  Norrit,  85  App.  Div.  113,  83 
N.  Y.  Supp.  77. 

Where  a  contract  is  entered  into  between 
the  cestui  que  trust  and  the  trustee,  by 
which  the  trust  property  is  conveyed  to  the 
cestui  que  trust  and  a  release  executed  to 
the  trustee,  releasing  him  from  all  liability 
by  reason  of  the  trust,  without  a  full  and 
fair  disclosure  of  the  facts  connected  there- 
with, the  settlement  will  be  set  aside  and 
the  cestui  que  trust  allowed  to  hold  the 
trustee  for  the  loss.  Smith  v.  Howlett,  29 
App.  Div.  182,  51  N.  Y.  Supp.  910. 

Where  a  guardian  and  ward  have  volun- 
tarily and  without  litigation  adjusts  a  con- 
troversy between  them  arising  out  of  the 
guardian's  investment  of  the  ward's  funds 
in  Confederate  securities,  the  courts  will,  in 
the  absence  of  actual  fraud,  be  slow  to  dis- 
turb the  settlement.  Ferguson  v.  Lowery, 
54  Ala.  510,  25  Am.  Rep.  718. 
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6,  Acquiescence  of  persons  other  than 

heneficiary^ 

The  admissions  of  an  aunt  of  a  ward 
during  the  latter's  lifetime,  that  the  guard- 
ian had  acted  properly  in  regard  to  in- 
vestments of  the  property,  will  not  pre- 
vent her,  on  subsequently  being  appointed 
administratrix  of  the  ward,  from  objecting 
that  investments  made  were  improper.  La- 
mar V.  Micou,  112  U.  S.  452,  28  L.  ed.  761, 
5  Sup.  Ct.  Rep.  221. 

A  guardian  will  not  be  relieved  from  lia- 
bility for  losses  by  improper  investment  of 
the  property,  by  the  fact  that  one  who 
was  subsequently  appointed  his  successor 
as  guardian  participated  in  such  invest- 
ments, and  that  one  who  was  subsequently 
appointed  administratrix  of  the  ward  ap- 
proved thereof.    Ibid. 

The  negligence  of  an  administrator  with 
the  will  annexed,  in  retaining  bank  stock 
until  the  failure  -of  the  bank,  cannot  be 
excused  as  to  an  infant  legatee  because  of 
the  advice  of  her  guardian  and  mother  to 
allow  the  stock  to  remain.  Mills  y.  Hoff- 
man, 26  Hun,  594,  reversed  on  other 
grounds  in  92  N.  Y.  181. 

The  consent  of  two  of  three  distributees 
to  the  acceptance  by  an  executor  of  Con- 
federate money  in  payment  of  a  well-secured 
ante-war  debt  will  not  prevent  the  noncon- 
senting  distributee  from  holding  the  execu- 
tor personally  liable  for  accepting  such 
payment.  Williams  v.  Skinker,  25  Gratt. 
607. 

Guardians  who  for  eight  years  permit  an 
unsecured  debt  from  the  administrator  to 
continue  without  proper  efforts  to  collect 
the  same  cannot  be  relieved  from  liability 
as  to  one  of  their  wards  for  a  loss  result- 
ing from  the  worthlessness  of  securities 
subsequently  taken  for  such  debt,  by  the 
fact  thi^t  one  of  the  other  wards,  who  was 
of  full  age,  acting  for  himself  and  profess- 
ing to  act  for  an  infant  ward,  agreed  to 
the  guardians'  acceptance  of  such  security, 
as  the  minor  ward  had  no  power  to  appoint 
an  attorney,  and  therefore  could  not  be 
bound  by  his  agreement.  Wills's  Appeal, 
22  Pa.  325. 

See  Nyce's  Estate,  5  Watts  &  S.  254,  40 
Am.  Dec.  498,  supra.  III.  g,  2,   (a). 

The  effect  of  acquiescence  by  those  who 
are  not  8ui  juris  is  not  included  in  this  note, 
as  the  principle  involved  would  be  the  same 
in  all  other  cases  of  estoppel,  etc.,  of  such 
persons  by  acquiescence. 

c.  Necessity  of  full  information, 

A  cestiU  que  trust  will  not  be  prevented 
from  distributing  the  character  of  invest- 
ments made  by  the  trustee,  on  the  ground  of 
acquiescence  and  laches,  where  she  was  not, 
at  the  time,  sufficiently  informed  of  the  na- 
ture of  the  trust  and  of  hor  interest  there- 
under. Singleton  v.  Lowndes,  9  S.  C.  465. 

In  order  that  a  ratification  by  a  cestui 
que  trust  of  an  improper  investment  by 
trustees  shall  be  bindintr,  it  must  not  only 
be  clearly  shown  that  the  ratification  was 
actually  made,  but  that  it  was  made  with 
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a  full  knowledge  of  all  the  material  par- 
ticulars and  circumstances,  and  that  the 
cestui  que  trust  was  fully  advised  of  the 
effect  of  the  acts  ratified,  and  of  how  such 
facts  would  be  dealt  with  by  a  court  of 
equity.  Adair  v.  Brimmer,  74  N.  Y.  639, 
6  Mor.  Min.  Rep.  682. 

A  settlement  by  a  guardian  with  his  ward 
after  the  latter  attains  his  majority  will 
not  prevent  the  latter  from  subsequently 
claiming  that  the  guardian  was  liable  for 
retaining  improper  investments  received  by 
him  as  assets  of  the  ward,  unless  he  disclose 
to  the  ward  not  only  all  the  facts  in  regard 
to  such  investments,  but  his  rights  with 
reference  to  such  facts.  Scoville  v.  Brock, 
79  Vt.  449,  118  Am.  St.  Rep.  976,  65  Atl. 
577.  A  similar  decision  was  reached  on 
a  prior  appeal  in  76  Vt.  386,  67  Atl.  967, 
while  in  a  still  earlier  appeal  the  court  held 
that  the  bill  in  that  case  failed  to  show  such 
fraud  or  concealment  on  the  guardian'%part 
as  would  relieve  the  ward  from  his  settle- 
ment. 

A  guardian  is  not  released  from  liability 
for  losses  by  unauthorized  investments  in 
bank  stock,  by  a  release  given  by  the  ward 
three  days  after  his  majority,  where  he  did 
not  disclose  the  value  of  the  stocks,  nor 
the  possible  liability  of  the  holder,  nor  his 
lack  of  authority  to  make  the  investment, 
although  there  was  no  actual  fraud.  Wom- 
ack  V.  Austin,  1  S.  C.  421. 

Guardians  who,  after  permitting  an  un- 
secured debt  to  continue  for  eight  years 
without  proper  efforts  to  collect  the  same, 
accept  as  security  for  such  debt  a  convey- 
ance of  land  which  proves  to  be  worthless, 
will  not  be  relieved  from  liability  for  the 
loss  by  the  fact  that  the  ward,  a  month 
after  attaining  his  majority  and  while  ig- 
norant of  the  value  of  the  land,  states  to 
a  third  person  that  he  approves  the  taking 
of  such  security.  Wills's  Appeal,  22  Pa. 
326. 

A  request  by  a  ward,  soon  after  attaining 
her  majority,  to  have  transmitted  to  her 
certificates  of  bank  stock  taken  out  by  the 
guardian  individually,  does  not  estop  her 
to  hold  the  guardian  liable  for  the  amount 
of  such  investment,  where  the  request  was 
made  in  ignorance  of  the  state  of  her  prop- 
erty in  the  guardian's  hands.  Stanley's  Ap- 
peal, 8  Pa.  431,  49  Am.  Dec.  630. 

A  cestui  que  trust  cannot  be  estopped 
from  setting  up  the  impropriety  of  an  in- 
vestment by  trustees  by  her  acta  in  igno- 
rance of  the  facts  in  regard  to  such  invest- 
ment, as  actual  and  full  knowledge  is  in- 
dispensable, together  with  an  act,  clear  and 
unequivocal,  fairly  indicating  an  intent  to 
afiirm  the  action  of  the  trustees.  Jones  v. 
Jones,  50  Hun,  603,  19  N.  Y.  S.  R.  436,  2 
N.  Y.  Supp.  844. 

A  letter  written  by  a  life  tenant  to  the 
trustees,  in  which  she  urged  them  to  in- 
vest upon  a  certain  mortgage,  but  from 
which  it  does  not  appear  that  she  knew 
anything  about  the  value  of  the  premises, 
and  which  concludes  by  leaving  the  matter 
to  the  discretion  of  the  trustees,  is  not 
sufficient  to  establish  acquiescence  by  such 
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life  tenant  in  a  breach  of  trust  on  the  part 
of  the  trustees  in  investing  on  the  mort^aj^e 
without  fiuflicicnt  investigation  as  to  the 
premises  in  question.  Strctton  v.  Ahlnnall, 
3  Drew.  9,  24  L.  J.  Ch.  N.  S.  277,  3  Week. 
Rep.    4. 

A  letter  written  by  a  cestui  que  trust  to 
the  trustee  ten  years  after  the  latter  had 
accepted  from  the  executor  an  unsecured 
note  for  a  part  of  the  trust  funds,  the 
maker  of  which  was,  at  tlie  time  of  the  ac- 
ceptance from  the  executor,  solvent  and 
able  to  pay  the  note  had  the  trustee  taken 
steps  to  collect  it,  but  at  the  time  of  the 
letter  written  by  the  cestui  que  trust  was 
insolvent,  expressing  a  willingness  to  accept 
the  notes  held  in  trust  for  him,  with  the 
statement  that  he  presumes  they  can  all  be 
collected,  does  not  show  such  an  acquies- 
cence in  the  trustee's  action,  with  full 
knowledge  of  his  own  rights  and  the  trus- 
tee's liability  as  will  prevent  his  subse- 
quently holding  the  trustee  liable  for  the 
loss.  Hunt  V.  Gontrum,  80  Md.  64,  30  Atl. 
620. 

Beneficiaries  under  a  will  are  not  es- 
topped to  hold  executors  liable  for  neglect 
to  take  back  an  obligation  from  surviving 
partners,  as  required  by  the  will,  on  a  sale 
to  them  of  the  testator's  interest  in  the  bus- 
iness, by  accepting,  for  what  it  might  be 
worth  and  as  the  best  that  could  be  ob- 
*  tained,  a  second  mortgage  on  the  firm  prop- 
erty, after  a  deterioration  in  the  business 
and  a  cliange  in  the  membership  of  the 
firm.  Luers  v.  Brunjes,  5  Redf.  32. 

A  guardian  who  has  made  an  unauthor- 
ized investment  in  corporate  stocks  which 
subsequently  depreciate  in  value  is  not  re- 
lieved from  liability  by  the  mere  recital  of 
such  stocks  in  a  deed  of  settlement,  made 
in  contemplation  of  marriage  of  the  minor 
ward,  by  tne  intended  husband  and  the  ward 
to  a  trustee  for  the  use  of  the  ward,  where 
it  does  not  appear  that  the  trustee  knew 
when  or  by  whom  the  stocks  were  purchased. 
Worrell's  Appeal,   23  Pa.  44. 

In  Munch  v.  Cockerel  1,  6  Myl.  A  C.  178, 
9  L.  J.  (^h.  N.  S.  153,  4  Jur.  140,  cestuis 
qiie  trust  who  have  consented  to  the  trust 
being  managed  by  agents  in  India,  but  who 
have  no  knowledge  of  a  large  cash  balance 
that  remains  in  the  hands  of  such  agents 
upon  a  change  of  investment  by  them,  are 
not  estopped  to  hold  the  trustees  liable  for 
a  loss  resulting  therefrom. 

Beneficiaries  under  a  will  are  not  es- 
topped to  hold  executors  liable  for  failure 
to  take  an  obligation  back  from  surviving 
partners  on  selling  the  testator's  interest 
in  the  business,  as  required  by  the  will,  and 
for  subsequently  taking  a  second  mortjrage 
on  the  firm  property  after  a  change  in  the 
firm  and  a  deterioration  in  the  business,  by 
accepting  checks  of  the  firm  in  part  payment 
of  the  purchase  price,  where  they  did  not 
know  that  the  required  obligation  had  not 
been  given,  or  that  the  mortgage  was  not 
a  first  mortgage.     Luers  v.  Brunjes,  supra. 

The  act  of  the  cestuis  qui  trust  in  au- 
thorizing a  trustee  to  bid  off  mortgaged 
property  for  them,  and  accepting  a  couvcy- 
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a  nee  of  it  to  one  of  them  for  the  benefit 
of  all,  cannot  avail  the  trustee,  where  the 
cestuis  que  trust  act  solely  on  the  falHe 
representations  of  the  trustee  as  to  the 
value  of  the  property,  and,  upon  finding  the 
real  state  of  facts,  promptly  demand  that 
tlie  trustee  should  take  back  the  property 
and  account  for  the  sum  Invested  in  the 
mortgage.  Re  Nichols,  167  Mass.  20,  31 
X.  E.  683. 

A  life  tenant  who  apparently  approves 
of  a  loan  on  personal  security,  under  the 
mistaken  belief  that  it  carries  interest, 
when  in  fact  it  does  not,  is  not  guilty  of 
such  act  as  will  estop  her  from  claiming 
the  fund  of  the  trustees.  Apparently  a  deed 
exonerating  the  trustees  was  executed  in 
this  instance  also,  but  the  facts  in  regard 
thereto  do  not  clearly  appear  further  than 
that  it  is  recited  in  the  deed  that  the  money 
had  been  placed  out  on  a  security,  and  it 
was  held  tnat  the  mere  personal  note  of  the 
borroM'er  was  no  security;  therefore  the 
statement  in  the  deed  was  false.  The  in- 
strument creating  the  trust  in  this  case 
recited  that  the  trustees  should  not  be  lia- 
ble for  any  bad  debts  arising  from  an  in- 
sufiicient  security  that  should  be  taken;  no 
mention  is  made  of  this,  and  apparently 
it  is  disposed  of  on  the  theory  that  there 
was  no  security  taken  in  this  case.  Ryder 
v.  Bickerton,  3  Swanst.  90. 

To  relieve  a  trustee  from  liability  for  mak- 
ing an  improper  or  improvident  investment 
of  the  trust  funds  upon  the  request  or  con- 
sent or  by  the  acquiescence  of  the  cestui  que 
trust,  the  latter  must  be  sui  juris  and  ca- 
pable of  acting  for  himself,  and  the  acquies- 
cence must  be  with  full  knowledge  of  the 
facts  and  circumstances,  and  with  knowl- 
edge as  to  his  legal  rights.  Hunt  v.  Gon- 
trum, supra. 

Trustees  will  not  be  relieved  of  liability 
for  an  improper  investment  on  the  ground 
that  the  cestui  que  trust  had  ratified  their 
act,  where,  at  the  time  of  the  attempted 
ratification,  his  mind  was  greatly  debili- 
tated by  inebriety,  and  he  was  either  placed, 
or  believed  himself  placed,  in  a  condition 
of  abject  dependence  on  the  trustees,  who 
were  his  brothers,  while  his  clear  and  un- 
questioned rights  under  the  trust  deed 
would  in  all  probability  have  secured  him 
an  ample  independence.  Ringgold  v.  Ring- 
gold, 1  Harr.  &  G.  11,  18  Am.  Dec.  2.50. 

An  agreement  between  a  trustee  and  a 
cestui  que  trust,  by  which  he  agreed  to 
abate  one  third  of  the  amount  due  him  be- 
cause of  an  investment  by  the  trustee  in  a 
Confederate  bond  which  had  become  worth- 
less, is  not  binding  upon  the  cestui  que 
trusty  where  he  was  of  feeble  intellect,  only 
twenty-two  years  old,  in  destitute  circum- 
stances but  for  the  trust  fund,  and  the  trus- 
tee at  the  time  denied  his  obligation  to  pay 
any  part  of  the  funds.  Knight  v.  Watts,  26 
W.  Va.  176. 

A  trustee  who  invests  the  trust  funds  in 
<»tock  of  a  corporation  engaged  in  manufac- 
turing oil  from  rosin  by  an  untried  patent, 
overloaded  with  debt,  whose  factory  is  built 
with  borrowed  capital,  and  unfinished,  and 
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whose  stock  is  not  paid  up  in  cash,  will  not 
be  reh^ased  from  liability  on  the  ground 
that  tlie  beneficiaries,  who  were  married 
women,  and  did  not  know  the  condition  of 
the  company,  and  had  no  power  to  control 
or  interfere  with  the  investment  of  trust 
funds  or  the  management  of  the  estate,  pre- 
viously requested  such  investment,  or  subse- 
quently ratified  the  same.  Fray's  Appeal,  34 
Pa.  100. 

A  loss  resulting  from  an  improper  invest- 
ment of  trust  funds,  even  where  it  is  made 
by  the  consent  or  at  the  urgent  request  of 
a  party  who  is  not  sui  juris,  as  an  infant 
or  a  married  woman,  will  be  put  upon  the 
trustee  at  the  suit  of  the  proper  party. 
Murray  v.  Felnour,  2  Md.  Ch.  418. 

Action  taken  by  a  cestui  que  trust  during 
Iier  infancy  will  not  estop  her  from  subse- 
c|uently  objecting  to  an  improper  invest- 
ment by  the  trustees  in  a  mortgage,  nor  to 
'Aheir  negligent  delay  in  foreclosing  the 
mortgage.  Jones  v.  Jones,  50  Hun,  603, 
19  N.  Y.  S.  R.  436,  2  N.  Y.  Supp.  844. 

A  release  by  a  ward  within  four  months 
after  attaining  her.  majority  will  not  pre- 
vent a  bill  of  review  to  charge  the  execu- 
tors of  the  guardian  with  a  loss  resulting 
from  an  improper  investment.  Stanley's 
Appeal,  8  Pa.  431,  49  Am.  Dec.  630. 

In  Higgins  v.  Whitson,  20  Barb.  141, 
where  trustees  had  loaned  on  a  second  mort- 
gage, it  did  not  appear  satisfactorily  that 
the  beneficiary  who  was  cited  in  this  in- 
stance was  aware  of  the  first  mortgage.  In 
the  opinion,  however,  the  court  states  that 
there  is  as  much  reason  to  infer,  from 
the  attendant  circumstances  and  general 
conduct  of  the  trustees,  that  this  fact  was 
communicated  to  him  as  that  it  was  sup- 
pressed. 


d.  Consent  of  married  women, 

A  wife  whose  consent  was  necessary  to  a 
certain  investment,  who  with  her  husband 
consented  to  the  presenting  of  a  petition  by 
the  trustee  under  Lynch's  act  lor  the  in- 
vestment upon  Irish  security,  does  not  there- 
by afTect  her  separate  estate,  since  when  a 
husband  and  wife  join  in  any  legal  pro- 
ceedings it  is  not  the  act  of  the  wife.  Nor- 
ris  V.  Wright,  14  Beav.  291. 

Where,  under  the  terms  of  a  marriage  set- 
tlement, the  wife  has  the  power  of  appoint- 
ment in  case  of  her  death  without  issue, 
her  appointee  is  not  estopped  by  a  deed  of 
ratification  executed  by  her  and  her  husband 
after  the  trust  estate  had  been  changed  con- 
trary to  the  express  provisions  of  the  mar- 
riage settlement.  Kellaway  v.  Johnson,  5 
Beav.  319,  6  Jur.  751. 

The  consent  of  a  wife  to  the  delivery  by 
the  trustee  under  a  marriage  settlement, 
of  the  trust  property  to  her  husband,  is 
inefTectual  to  bind  her;  and  after  the  death 
of  her  husband  she  may  recover  in  an  action 
against  the  heir  of  the  trustee,  who  is 
since  deceased,  the  interest  to  which  she 
is  entitled  as  tenant  for  life.  Cresswell  v. 
Dewell,  4  Giff.  460,  10  L.  T.  N.  S.  22,  10 
44  L.R.A.(N.S.) 


Jur.  N.  S.  354,  12  Week.  Rep.  123,  3  New 
Reports,    148. 

Where  trustees  under  a  marriage  settle- 
ment have  advanced  part  of  the  funds  to 
the  husband  and  wife  for  their  benefit,  no 
express  authority  for  such  advancemc>nt 
existing,  a  breach  has  been  committed,  and 
the  trustees  are  liable  to  replace  the  fund; 
biit  where  the  wife  has  expressly  admitted 
her  liability  to  repay  and  to  charge  the 
arrears  of  her  life  income  with  the  sum 
thus  advanced,  the  trustees  will  be  credited, 
in  a  proper  action,  with  this  amount.  Nor- 
ris  V.  Wright,  supra. 

The  consent  of  a  married  woman  to  an 
unsecured  loan  to  her  husband,  of  money 
held  by  her  trustee  for  ner  sole  and  separate 
use,  without  liability  for  debts,  contracts, 
or  liabilities  of  her  husband,  will  not  re- 
lieve the  trustee  from  liability,  where  she 
had  no  power,  under  the  instrument  creat- 
ing the  trust,  to  give  such  consent.  Dunn 
v.  Dunn.  1  S.  C.  360. 

Where  a  wife  was  authorized,  under  the 
instrument  creating  the  trust,  to  consent 
to  a  loan  to  her  husband,  and  did  so  con- 
sent to  a  loan,  "and  to  the  loan  of  the 
remaining  trust  money  at  such  times  and 
in  such  proportion"  as  the  husband  might 
require,  she  cannot  hold  the  trustees,  who 
have  failed  to  call  in  the  loan  at  the  expira- 
tion of  the  time  agreed,  personally  liable 
for  loss  to  the  trust  estate  from  the  in- 
solvency of  the  husband.  Child  v.  Child,  20 
Beav.  50. 

Where  a  married  woman  who  is  a  life 
tenant  of  a  trust  fund  assents  to  an  ac- 
count filed  by  the  trustees,  in  which  they  ask 
credit  for  certain  investments,  but  the  guar- 
dian ad  litem  of  the  remainderman  objects 
to  the  allowance  of  the  account,  and  it  is 
thereafter  disallowed  and  the  trustees  or- 
dered to  pay  the  loss  to  the  trust  fund, 
with  interest  thereon,  the  life  tenant  does 
not  by  such  assent  estop  herself  from  claim- 
ing the  benefit  of  the  decree.  Bennett  v. 
Pierce,  188  Mass.  186,  74  N.  E.  360. 

Where,  by  the  terms  of  a  marriage  settle- 
ment, property  was  giveji  in  trust  for  the 
wife  for  life,  with  power  of  appointment 
by  will,  and  subsequently  the  trustees,  with 
the  concurrence  of  the  wife  and  husband, 
disposed  of  the  fund  and  left  the  whole 
amount  to  the  husband,  for  which  thev  took 
from  him  security  which  proved  to  be  wholly 
insufficient,  and  he  subsequently  boonme 
bankrupt,  the  trustees  are  bound  to  re|ilace 
the  fund;  but  where,  after  such  an  order 
was  entered,  the  wife  died,  leaving  a  wilV 
in  which  she  appointed  her  husband  as 
owner  of  the  trust  fund,  the  trustees  will 
not  be  held  liable  at  his  suit  to  replace  the 
fund,  as  he  has  already  received  the  benefit 
thereof.  A  part  of  the  fund  had  already 
been  paid  into  court,  and  it  does  not  appear 
what  was  done  with  this.  Nail  v.  Punter, 
6  Sim.  565. 

In  Barton's  Estate,  1  Pars.  Sol.  Eq.  Cas. 
24,  the  court  states  that  while  the  assent  of 
a  married  woman  to  the  continuance  of  an 
investment  oriorinally  made  by  the  testator 
will  not  be  sufficient  to  relieve  the  trustee 
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from  liability  tor  loss,  It  is  of  importance 
as  showing  the  good  faith  of  the  trustee  in 
continuing  the  investment. 

It  was  held  in  Mara  v.  Manning,  2  Jones 
&  L.  311,  8  Ir.  £q.  Rep.  218,  under  a  mar- 
riage settlement  to  pay  the  income  to  the 
husband  for  life  or  until  bankruptcy,  then 
to  the  wife  for  life,  with  remainder  to  the 
issue  of  the  marriage,  that  the  request  of 
the  wife  to  make  a  loan  to  her  husband  on 
personal  security,  and  her  acquiescence 
therein,  would  not  bar  her,  after  the  bank- 
ruptcy of  her  husband,  from  claiming  her 
contingent  interest  due  under  the  trust. 
This  decision  is  based  upon  the  contingency 
of  the  interest  of  tne  wife,  and  expressly 
reserves  the  power  to  the  trustees  to  raise 
the  question  of  their  liability  upon  the 
death  of  the  husband  in  case  of  the  survival 
of  the  wife. 

Where,  upon  a  marriage  settlement,  the 
mother  of  the  wife  became  trustee,  and 
afterwards,  by  the  importunities  of  husband 
and  wife,  paid  the  amount  of  the  trust  to 
the  husband,  but  subsequently  recovered 
part  of  it,  such  trustee  will  not  be  held 
liable  for  the  balance,  where  the  promise  of 
the  wife  that  she  would  not  hold  t}ie  trus- 
tee to  the  payment  of  the  balance  prevented 
a  suit  against  the  husband,  and  where,  after 
the  death  of  the  husband,  the  wife  repeated 
the  promise.    Smith  v.  French,  2  Atk.  243. 

Trustees  under  a  marriage  settlement, 
empowered  to  lend  a  specified  part  of  the 
trust  funds  to  the  husband  of  the  bene- 
ficiary upon  her  written  consent,  commit  a 
breach  of  the  trust  in  lending  the  money 
without  her  consent  in  writing,  and  cannot 
escape  liability  to  replace  it  by  setting  up  a 
subsequent  approbation  of  the  loan,  for  the 
reason,  according  to  Sir  John  Leach,  Vice 
Chancellor  in  Bateman  v.  Davis,  3  Madd. 
Ch.  98,  18  Revised  Rep.  200,  that  the  actual 
advance  of  the  money  to  the  husband,  who 
perhaps  had  spent  it,  created  a  pressure 
upon  the  judgment  of  the  wife  which  gave 
to  her  subsequent  approbation  a  very  dif- 
ferent character  from  the  free  consent  re- 
quired by  the  settlement. 

When  property  settled  on  trustees  by  a 
marriage  settlement  consisted  in  part  of  a 
debt  owing  from  a  brother  of  the  wife,  who 
was  also  one  of  the  trustees,  the  trustees 
were  guilty  of  a  breach  of  trust  in  allow- 
ing the  money  to  remain  in  his  hands  for 
thirteen  vears  and  until  after  his  insol- 
vency:  but  where  the  wife  had  knowledge 
that  tlio  interest  and  also  a  part  of  the 
principal  were  paid  to  the  husband,  there 
was  such  an  acquiescence  that  the  trustees 
other  than  the  brother  were  not  liable  for 
the  loss.  Jones  v.  Higgins,  L.  R.  2  £q.  538, 
36  L.  J.  Ch.  N.  S.  403,  14  L.  T.  N.  S.  126, 
14  Week.  Rep.  448.  The  other  trustee  from 
whom  the  debt  was  due  was  held  liable  to 
replace  the  fund. 


e.  Consent  of  life  tenant. 

The   acquiescence    of   the   beneficiary    for 
44  L.R.A.(N.S.) 


life  in  an  unauthorized  investment  by  the 
trustee  will  not  bind  the  remaindermen  so 
as  to  prevent  them  from  holding  the  trus- 
tee liable  for  a  resulting  loss.  Zimmerman 
v.  Fraley,  70  Md.  561;  Adair  v.  Brimmer, 
74  N.  Y.  539,  5  Mor.  Min.  Rep.  682;  Dunn 
v.  Dunn,  1  S.  C.  350;  Ferguson  v.  £pe&, 
77  Va.  499;  Ryder  v.  Bickerton,  3  Swanst 
90. 

In  Buckley  v.  Buckley,  Dru.  375,  trustees 
who  had  committed  a  breach  of  trust  in 
which  the  husband  had  acquieWed  were  held 
liable  to  replace  the  fund  and  pay  the  in- 
come to  themselves  until  the  wife's  interest 
came  into  existence  through  the  death  of  her 
husband,  if  that  should  occur  before  her 
death;  and  in  the  event  of  the  wife's  death, 
it  was  stated  that  another^  inquiry  would 
be  directed  as  to  the  liability  of  the  trustees. 

Where  a  wife  who  is  a  cestui  que  trust 
under  a  marriage  settlement  induces  the 
trustee  to  sell  the  consols  in  which  the 
trust  fund  is  invested,  and  purchase  rail- 
road debentures,  and  the  trustee  does  so, 
this  act  of  the  one  cestui  que  trust  can  be 
no  justification  for  the  breach  x>i  trust  as 
regards  the  other  parties  interested.  Mant 
V.  Leith,  15  Beav.  624,  21  L.  J.  Ch.  N.  S. 
719,  16  Jur.  302. 

Where  the  trust  instrument  required  the 
consent  in  writing  of  the  tenant  lor  life  to 
investments,  and  such  tenant  for  life  re- 
quests an  investment  of  the  trust  funds  on 
the  security  of  a  certain  mortgage,  and 
consents  in  writing  to  the  same,  but  does 
not  appear  from  the  evidence  to  intend  to 
be  a  party  to  any  breach  of  trust,  and  the 
trustees  make  the  investment  on  the  secu- 
rity of  the  requested  (mortgage,  which  after- 
wards proves  to  be  of  insufiicient  value,  re- 
sulting in  a  loss  to  the  trust  estate,  such 
tenant  for  life  is  not  guilty  of  such  act  as. 
within  §  6,  subd.  1,  of  the  trustee  act  of 
1888,  will  authorize  the  court  to  impound 
his  interest  by  way  of  indemnity  to  the 
trustees.  Re  Somerset,  63  L.  J.  Ch.  N.  S. 
41  [1894]  1  Ch.  231,  7  Reports,  34,  69  L.  T. 
N.  S.  744,  42  Week.  Rep.  145. 

A  trustee  who  was  also  a  solicitor,  and 
who  had  charge  of  making  a  loan,  which 
was  made  without  any  investigation  as  to 
the  state  of  the  security,  was  held  in  French 
V.  Graham,  10  Ir.  Ch.  Rep.  522,  not  to  be 
entitled  to  recoup  as  against  the  life  tenant, 
who  had  consented  to  the  loan.  In  this 
case  another  trustee  who  was  not  a  solicitor 
was  held  entitled  to  recoup  as  against  the 
life  tenant. 

Although  the  life  tenant  may  have  con- 
sented to  an  investment  upon  security  that 
is  slightly  inadequate,  yet  where  practically 
the  entire  loss  has  resulted  from  subsequent 
mismanagement  of  the  investment,  the  in- 
terest of  the  life  tenant  is  not  barred;  nor 
do  the  trustees  have  any  counterclaim 
against  him  on  his  portion  of  the  fund  on 
account  of  his  consent  to  the  investment. 
Lockhart  v.  Reilly,  25  L.  J.  Ch.  N.  S.  697, 
3  Week.  Rep.  227.  W.  A.  E. 
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KENTUCKY  COURT  OP  APPEALS. 

THOMAS  S.  RHEA,  State  Treasurer,  Appt., 

V. 

JOHN    W.    NEWMAN,    CommiBsioner    of 

Agriculture. 

(163  Ky.  604,  156  S.  W.  164.) 

Officer   —   statutory    duty    —   right    to 
question  constitutionality. 

1.  The  state  treasurer  may  refuse  to  obey 
a  statute  commanding  him  to  indorse  "war- 
rants  when  the  constitutional  debt  Hmit  is 
reached,  although  the  statute  is  in  other 
respects  in  its  general  provisions  consti- 
tutional. 

Appropriation  ~  debts  of  state  fair  ~ 
validity. 

2.  An  appropriation  of  money  to  pay  the 
debts  of  a  public  institution,  such  as  the 
state  fair,  is  not  the  creation  of  a  debt 
within  the  meaning  of  a  constitutional  pro- 
vision that  the  general  assembly  may  con- 
tract debts  to  meet  casual  deficits  or  fail- 
ures in  revenue,  but  such  debts  shall  not 
exceed  a  specified  amount. 

Same  —  provision  for  interest  —  effect. 

3.  Making  warrants  issued  for  payment 
of  debts  of  a  state  institution  bear  inter- 
est if  there  are  no  funds  in  the  treasury 
to  pay  them  when  they  are  presented  does 
not  constitute  the  warrant  a  debt  within 
the  meaning  of  a  constitutional  provision 
that  the  general  assembly  may  contract 
debts  to  meet  casual  deficits  or  failures  in 
revenue,  but  such  debts  shall  not  exceed 
a  specified  amount. 

(May  7,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Franklin  Coun- 
ty awarding  a  writ  of  mandamus  to  compel 
him  to  indorse,  as  interest  bearing,  war- 
rants issued  by  the  auditor  of  public  ac- 
counts.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Garnett,  Attorney  General, 
for  appellant: 

The  treasurer's  duties  are  ministerial  in 
BO  far  as  the  amount  claimed  is  concerned; 
but  he  is  charged  with  the  duty  of  determin- 
ing whether  or  not  it  is  such  a  claim  as 
has  been  ordered  paid  by  the  legislature 
out  of  the  public  treasury,  and  whether  or 
not  there  is  any  money  out  of  which  the 
claim  may  be  paid. 

Bosworth  V.  Shuck,  118  Ky.  468,  81  S. 
W.  240. 

Note. —The  question  whether  the  un- 
constitutionality of  a  statute  is  available 
as  a  defense  against  mandamus  to  compel 
its  enforcement  is  treated  in  notes  to  State 
px  rel.  Ne^  Orleans  Canal  &  Bkg.  Co.  v. 
Heard,  47  L.R.A.  512;  State  ex  rel.  Univer- 
sitv  of  Utah  v.  Candland,  24  L.H.A.(X.S.) 
1260;  and  Wiles  v.  Williams,  34  L.RA. 
(N.S.)  1060. 
44  L.R.A.(N.8.) 


Neither  the  legislature  nor  the  officers 
and  agents  of  the  state,  nor  all  combined, 
can  create  a  debt  or  incur  an  obligation  for 
or  in  behalf  of  the  state,  except  as  to  the 
amount  and  in  the  manner  provided  for 
in  the  Constitution. 

Re  General  Assembly,  13  Colo.  323,  22 
Pac.  464;  Cooley,  Const.  Lim.  69,  70;  People 
ex  rel.  Seeley  v.  May,  9  Colo.  85,  10  Pac. 
641;  Lake  County  v.  Rollins,  130  U.  S. 
662,  32  L.  ed.  1060,  9  Sup.  Ct.  Rep.  652; 
People  ex  rel.  Atty.  Gen.  v.  Johnson,  6  Cal. 
499 ;  People  ex  rel.  Hopkins  v.  Kings  County, 
62  N.  Y.  563;  Varney  v.  Justice,  86  Ky. 
601,  6  S.  W.  457. 

Messrs.  A.  J.  Carroll  and  W.  W.  Craw« 
ford,  *  for  appellee: 

When  the  auditor  of  public  accounts  in- 
vestigates a  claim  and  decides  that  the 
person  presenting  the  same  is  entitled  to  a 
warrant,  and  issues  it,  the  duty  of  the 
treasurer  in  connection  therewith  is  purely 
ministerial,  and  it  is  his  duty  to  indorse 
the  warrants  as  required  by  the  statute. 

Roberts  v.  United  States,  176  U.  S.  221, 
44  L.  ed.  443,  20  Sup.  Ct.  Rep.  376;  Robb 
V.  Carter,  65  Md.  321,  4  Atl.  282;  Baker 
V.  Johnson,  41  Me.  15;  Kelly  v.  Wimberly, 
61  Miss.  548;  State  ex  rel.  Clarke  v.  Earle, 
42  N.  J.  L.  94;  State  ex  rel.  Lindabury  ▼. 
Ocean  County,  47  N.  J.  L.  417,  1  Atl.  701; 
State  ex  rel.  State  Bank  v.  Hastings,  16 
Wis.  76;  People  ex  rel.  Morris  v.  Edmonds, 
16  Barb.  529;  State  v.  Moore,  1  Ohio  Dec. 
606;  Bayne  v.  Jenkins,  66  N.  C.  356;  Mc- 
Pherson  v.  Leonard,  29  Md.  377 ;  Hommerich 
V.  Hunter,  14  La.  Ann.  221 ;  State  ex  rel. 
Thomas  v.  The  Treasurer,  43  Mo.  228;  State 
ex  rel.  Hellar  v.  Young,  21  Wash.  391,  68 
Pac.  220. 

The  appropriation  for  payment  of  debts  of 
a  state  institution  is  not  a  debt  within  the 
meaning  of  §  49  of  the  Constituttan. 

James  v.  State  University,  131  Ky.  156, 
114  S.  W.  767;  O'Bryan  v.  Owensboro,  113 
Ky.  680,  68  S.  W.  858,  69  S.  W.  800;  Mays- 
ville  &  L.  Turnp.  Road  Co.  v.  Wiggins,  104 
Ky.  540,  47  S.  W.  434. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  Kentucky 
State  Fair,  through  J.  W.  Newman,  its 
chairman,  to  compel  Thomas  S.  Rhea,  the 
state  treasurer,  by  a  writ  of  mandamus,  to 
indorse  certain  warrants  issued  by  the  au- 
ditor of  public  accounts,  so  that  they  would 
thereby  become  interest-bearing  warrants. 
Briefly  stated,  the  facts  are  as  follows :  By 
j  an  act  approved  March  19,  1912,  the  general 
'  assembly  appropriated  the  sum  of  $30,000 
"out  of  any  money  in  the  treasury,  and  not 
otherwise  appropriated,  for  paying  oflf  the 
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present  indebtedness  of  the  Kentucky  State 
Fair.*'    Acts  1012,  p.  541.    On  November  12, 

1912,  the  auditor  of  public  accounts  issued 
to  the  plaintiff,  John  W.  Newman,  commis- 
sioner of  agriculture,  labor,  and  statistics 
of  the  state  of  Kentucky,  who,  by  virtue  of 
his  office,  is  chairman  of  the  State  Board  of 
Agriculture,  which  conducts  the  Kentucky 
State  Fair,  five  warrants  upon  the  state 
treasurer,  for  $5,000  each,  in  payment  of 
$25,000  of  said  appropriation.  A  warrant 
for  the  other  $5,000  had  been  previously 
issued.  Chairman  Newman  presented  said 
five  warrants  to  the  appellant,  Thomas  S. 
Rhea,  state  treasurer,  for  payment;  but 
Rhea  refused  to  pay  any  of  said  warrants 
because  the  funds  available  for  their  pay- 
ment had  been  exhausted.  Thereupon  the 
appellee  demanded  of  appellant  that  he  in- 
dorse said  warrants  as  interest  bearing  from 
that  date,  as  provided  by  §  3  of  the  act  of 
1910,  which  reads  as  follows:  "Whenever 
any  warrant  hereafter  issued  by  the  auditor 
of  public  accounts  shall  be  presented  to  the 
treasurer  for  redemption,  and  the  funds  ap- 
propriated for  the  purpose  for  which  said 
warrant  was  issued  are  exhausted,  the  treas- 
urer shall  indorse  thereon  the  date  of  its 
presentation  with  the  words,  'No  funds  with 
which  to  pay  this  warrant,  and  it  bears  6 
per  cent  interest  from  this  date  until  called 
in,'  with  his  official  signature  thereto,  and 
such  warrant  shall  thereafter  bear  interest 
at  the  rate  of  6  per  cent  per  annum  payable 
semiannually."  Acts  1910,  p.  218.  The 
treasurer  having  refused  to  make  said  in- 
dorsement upon  said  warrants,  Newman,  as 
commissioner  of  agriculture,  labor,  and  sta- 
tistics, instituted  this  action  on  January  14, 

1913,  against  Rhea,  the  treasurer,  praying 
for  a  writ  of  mandamus  commanding  him 
to  indorse  said  warrants,  and  each  of  them, 
as  required  by  law,  so  that  they  shall  bear 
interest  until  paid.  Rhea  answered  giving 
the  specific  data  relating  to  the  revenue  and 
expenses  of  the  state  government  for  the 
years  1912  and  1913,  up  to  the  time  he  an- 
swered, and  the  probable  income  and  ex- 
penses for  the  remainder  of  the  year  1913, 
estimated  upon  the  basis  of  the  income  and 
expenses  of  preceding  years,  showing  that  at 
the  ti?ne  of  the  appropriation  to  the  State 
Fair,  there  were  outstanding  warrants 
against  the  commonwealth  amounting  to 
more  than  $1,000,000;  that  at  the  date  the 
auditor  issued  said  warrants,  there  were 
outstanding  warrants  against  the  state 
amounting  to  more  than  $2,000,000;  that  at 
the  time  of  the  approval  of  said  act  making 
said  appropriation,  and  continuously  there- 
after, there  had  been,  and  was  at  the  time 
the  answer  was  filed,  a  deficit  in  the  state 
treasurv  in  excess  of  $500,000;  and  that 
44  L.R.A.(N.S.) 


said  warrants  w^e  void,  because  at  the  time 
they  were  issued  the  indebtedness  of  the 
commonwealth,  created  by  the  legislature, 
exceeded  the  sum  of  $500,000,  the  limit  pro- 
vided by  §  49  of  the  Constitution.  A  de- 
murrer having  been  sustained  to  the  answer, 
and  the  writ  of  mandamus  ordered  pursuant 
to  that  ruling,  Rhea  prosecutes  this  appeal. 
Before  taking  up  the  principal  question, 
however,  we  will  dispose  of  the  preliminary 
question  presented  in  appellee's  contention 
that,  since  the  duties  of  the  state  treasurer 
are  purely  ministerial,  he  cannot  raise  the 
question  of  the  validity  of  the  warrants;  and 
that  he  cannot  call  in  question  the  act  of  the 
auditor  in  issuing  them.  This  question  was 
considered  at  great  length  in  the  late  case 
of  State  ex  rel.  University  of  Utah  ▼.  Cand- 
land,  36  Utah,  417,  24  L.R.A.(NJ3.)  1260, 
140  Am.  St.  Rep.  834,  104  Pac.  280,  where 
the  court,  after  reviewing  the  authorities, 
summed  up  its  conclusions  as  follows:  "We 
think  a  careful  perusal  of  the  authorities  will 
disclose  that,  while  some  of  the  cases  con- 
tain general  expressions  which  would  seem 
to  indicate  that  an  officer  in  a  mandamus 
proceeding  against  himself,  requiring  him  to 
do  a  ministerial  act,  may  not  justify  his  fail- 
ure to  act  upon  the  sole  ground  that  the 
law  directing  the  act  is  unconstitutional,  the 
direct  question  now  before  us  was  not  really 
involved  in  those  cases.  Where  the  ques- 
tion whether  an  officer  acting  ministerially, 
who  is  directly  responsible  for  his  official 
acts,  may  attack  a  law  in  a  mandamus  pro* 
ceeding,  was  actually  before  the  courts,  the 
great  weight  of  authority  is  to  the  effect 
that  such  an  officer  may,  in  such  a  proceed- 
ing, justify  his  refusal  to  act  upon  the 
ground  that  the  law  requiring  the  act 
is  unconstitutional.  The  following  well- 
considered  cases  leave  little,  if  any,  room 
for  doubt  or  controversy  upon  this  question. 
Van  Horn  v.  State,  46  Neb.  62,  64  N.  W. 
365;  Norman  v.  Kentucky  Bd.  of  Managers, 
93  Ky.  637,  18  L.R.A.  556,  20  S.  W.  901;  Mc- 
Dermont  v.  Dinnie,  6  N.  D.  278,  69  N.  W. 
294;  Denman  v.  Broderick,  111  Cal.  97,  43 
Pac.  516;  Brandenstein  v.  Hoke,  101  Cal. 
131,  35  Pac.  562.  When  the  law  requires  an 
officer  to  act,  although  the  act  be  ministerial 
merely,  if  he  is  directly  responsible  for  his 
official  acts  he  may  refuse  to  act,  if  in  his 
judgment  the  law  is  in  conflict  with  some 
constitutional  provision,  and,  in  case  pro- 
ceedings are  instituted  to  coerce  him,  he 
may  set  up  the  supposed  defect  in  the  law 
as  a  defense.  No  other  conclusion  is  per- 
missible if  the  Constitution  is  the  supreme 
law,  and  if  legislative  acts  in  conflict  there- 
with are  not  merely  voidable,  but  are  abso- 
lutely void.  A  legislative  act  which  is  in 
conflict  with  the  Constitution    is  stillborn 
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and  of  no  force  or  effect, — impotent  alike  to 
confer  rights  or  to  afford  protection.  Tliis 
general  doctrine  is  adopted  by  the  courts 
generally,  and  is  the  doctrine  promulgated 
by  the  Supreme  Court  of  the  United  States, 
as  appears  from  the  case  of  Norton  v.  Shelby 
County,  118  U.  S.  442,  30  L.  ed.  186,  6  Sup. 
Ct.  Rep.  1126,  where  Mr.  Justice  Field,  in 
speaking  for  the  court,  says:  'An  uncon- 
stitutional act  is  npt  a  law;  it  confers  no 
rights;  it  imposes  no  duties;  it  affords  no 
protection;  it  creates  no  office;  it  is,  in 
legal  contemplation,  as  inoperative  as 
though  it  had  never  been  passed.'  If  this  be 
true,  how  can  any  officer  who  is  responsible 
for  his  official  acts,  and  who  has  taken  the 
required  oath  of  office  that  he  'will  support, 
obey,  and  defend'  the  Constitution  of  the 
state,  justify  any  act  which,  in  his  judg- 
ment, is  contrary  to  or  is  forbidden  by  the 
Constitution,  and  which  is  in  fact  so,  al- 
though the  act  be  required  of  him  by  some 
legislative  enactment?  The  fact  that  the 
act  required  at  his  hands  is  merely  minis- 
terial docs  not  change  the  effect  so  far  as 
the  officer  is  concerned.  If  the  legislative 
enactment  under  which  he  is  required  to 
act  is  in  conflict  with  the  Constitution,  the 
Constitution,  and  not  the  enactment,  pre- 
vails, and  the  officer  must  obey  the  Consti- 
tution or  violate  his  oath  of  office." 

It  is  true  the  language  above  quoted  re- 
fers to  an  unconstitutional  enactment  of 
the  legislature;  but  if  a  constitutional  act 
of  the  legislature  requires  the  treasurer  to 
perform  an  act  which  is  ordinarily  within 
the  line  of  his  duty,  but  is,  in  the  particular 
instance,  a  violation  of  the  Constitution,  he 
is  equally  bound  to  refuse  performance,  al- 
though the  law  under  which  he  refuses  to  act 
is  constitutional. 

The  treasurer  does  not  contend,  in  the 
case  at  bar,  that  the  legislature  did  not  have 
the  power  to  direct  state  warrants  to  be  in- 
dorsed as  interest  bearing,  as  it  did  by  the 
act  of  1910,  or  that  the  law  imposing  that 
duty  upon  him  was  not  properly  enacted; 
he  only  claims  that  at  the  time  the  war- 
rants were  presented  by  the  appellee,  the  act 
had  ceased  to  operate  upon  him,  because  the 
indebtedness  of  the  state  had  exceeded  the 
constitutional  limit.  As  the  treasurer  gives 
a  heavy  bond,  and  takes  an  oath  to  support 
the  Constitution  of  the  commonwealth,  his 
duties  in  the  present  case  were  more  than 
merely  ministerial;  and  in  our  opinion  he 
had  the  right  to  raise  the  question  as  to  the 
legality  of  the  act  demanded  of  him. 

The  decision  of  the  case  upon  its  merits 
presents  a  more  difficult  question,  and  de- 
pends upon  the  construction  to  be  given  §  49 
of  the  Constitution  of  Kentuckv,  which 
reads  as  follows:  "The  general  assembly 
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may  contract  debts  to  meet  casual  deficits 
or  failures  in  the  revenue;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggre- 
gate, shall  not  at  any  time  exceed  $500,000, 
and  the  moneys  arising  from  loans  creating 
such  debts  shall  be  applied  only  to  the  pur- 
pose or  purposes  for  which  they  w«re  ob- 
tained, or  to  repay  such  debts:  Provided, 
the  general  assembly  may  contract  debts  to 
repel  invasion,  suppress  insurrection,  or,  if 
hostilities  are  threatened,  provide  for  the 
public  defense,'*  And,  altht  ugh  §  50  of  the 
Constitution  has  no  direct  bearing  upon  the 
question  before  us,  it  may  profitably  be 
read  in  connection  with  §  49.  It  reads  as 
follows :  "No  act  of*  the  general  assembly 
shall  authorize  any  debt  to  be  contracted  on 
behalf  of  the  commonwealth,  except  for  the 
purposes  mentioned  in  §  49,  unless  provision 
be  made  therein  to  levy  and  collect  an  an- 
nual tax  sufficient  to  pay  the  interest  stip- 
ulated, and  to  discharge  the  debt  within 
thirty  years;  nor  shall  such  act  take  effect 
until  it  shall  have  been  submitted  to  the 
people  at  a  general  election,  and  shall  have 
received  a  majority  of  all  the  votes  cast 
for  and  against  it:  Provided,  the  general 
assembly  may  contract  debts  by  borrowing 
money  to  pay  any  part  of  the  debt  of  the 
state  without  submission  to  the  people,  and 
without  making  provision  in  the  act  au- 
thorizing the  same  for  a  tax  to  discharge 
the  debt  so  contracted,  or  the  interest  there- 


on." 

Section  171  of  the  Constitution  makes  it 
the  duty  of  the  general  assembly  to  provide 
an  annual  tax  sufficient  to  defray  the  ex- 
penses of  the  commonwealth,  in  the  follow- 
ing terms:  "The  general  assembly  shall 
provide  by  law  an  annual  tax,  which,  with 
other  resources,  shall  be  sufficient  to  defray 
the  estimated  expenses  of  the  common- 
wealth for  each  fiscal  year.  Taxes  shall  be 
levied  and  collected  for  public  purposes  only. 
They  shall  be  uniform  upon  all  property 
subject  to  taxation  within  the  territorial 
limits  of  the  authority  levying  the  tax;  and 
all  taxes  shall  be  levied  an,d  collected  by 
general  laws." 

Section  49,  supra,  is  taken  bodily  from 
the  Constitution  of  1850,  and  although  it 
has  thus  been  standing  In  the  fundamental 
law  of  the  stat«  for  more  than  half  a  cen- 
tury, the  precise  question  now  presented  is 
before  us  for  the  first  time. 

In  speaking  of  the  history  of  this  section, 
in  James  v.  State  University,  131  Ky.  170, 
114  S.  W.  771,  we  said:  "It  yet  remains 
to  consider  the  fourth  and  final  contention 
of  appellant,  which  is  that  payment  of  the 
ap])ropriations  claimed  would  create  a  debt 
a^ainHt  the  state  of  more  than  $r>00,000  in 
excess  of  its  revenues,  which  would  be  vio- 
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lative  of  the  provisions  of  §§  49  and  50  of 
the  Constitution.  Sections  49  and  60  were 
a  part  of  the  Constitution  of  1850.  At  that 
time  the  state  was  greatly  in  debt  on  ac- 
count of  internal  improvements,  and  the 
proceedings  and  debates  of  the  convention 
which  framed  that  instrument  prove  that 
the  sections  in  question  were  adopted  for 
the  purpose  of  restraining  the  legislature 
from  further  indulgence  in  reckless  invest- 
ment of  the  state's  money  and  credit  in  in- 
ternal improvements.  Looking  to  the  con- 
temporaneous practical  construction  of 
these  two  sections  of  the  Constitution  for 
guidance  in  arriving  .at  a  solution  of  the 
questions  raised  by  appellant's  final  con- 
tention, we  find  that  the  legislature  has, 
since  the  adoption  of  the  present  Constitu- 
tion, passed  like  acts  to  that  under  consider- 
ation appropriating  large  sums  of  money  to 
such  institutions  as  appellees,  which  have 
been  approved  by  the  sinking  fund  commis- 
sioners and  other  executive  boards  of  the 
state,  and  audited  and  paid  by  its  minis- 
terial officers  without  doubt  or  question." 

In  arriving  at  a  proper  construction  of 
said  section,  we  must  consider  the  reason 
for  the  provision  and  the  purpose  of  the  con- 
vention in  adopting  it;  and  in  that  consid- 
eration it  is  proper  to  read,  in  connection 
with  §  49,  the  other  provisions  of  the  Con- 
stitution bearing  either  directly  or  indi- 
rectly upon  the  question.  As  above  pointed 
out,  §  171  requires  the  general  assembly  to 
provide  an  annual  tax  which  shall  be  suffi- 
cient to  defray  the  ordinary  expenses  of  the 
state;  §  49  empowers  the  legislature  to  con- 
tract debts  to  the  extent  of  $600,000;  while 
§  50  makes  a  further  provision  for  the  bor- 
rowing of  money  upon  a  vote  of  the  people, 
and  requires  the  levy  of  a  tax  sufficient  to 
pay  the  principal  and  interest  within  thirty 
years.  These  provisions,  vhen  read  to- 
gether, constitute  a  sound  business  rule  for 
the  conduct  of  the  state's  finances.  It  needs 
no  argument  to  demonstrate  the  soundness 
of  the  elementary  proposition  that  the  state 
should  live  within  its  income, — year  by 
year.  The  yearly  income  can  be  approxi- 
mately estimated;  and  whenever  the  legis- 
lature concludes  to  exceed  those  revenues  in 
its  appropriations  of  money,  not  only  good 
business  methods,  but  the  verv  terms  of 
the  Constitution,  which  its  members  have 
sworn  to  support,  require  it  to  levy  an  addi- 
tional tax  to  meet  the  additional  appropria- 
tion. And  the  fact  that  §  49  permits  the 
legislature  to  contract  debts  not  exceeding 
$500,000,  to  meet  casual  deficits  or  failures 
in  the  revenue,  does  not  relieve  that  body  of 
its  constitutional  duty,  which  is  based  upon 
the  soundest  of  business  principles,  of  pro- 
viding, by  increasing  the  tax  rate  whenever 
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necessary,  an  annual  revenue  sufficient  to 
pay  the  annual  expenditure  of  the  state. 

But  should  the  legislature  fail  in  its 
plain  duty  under  §  171,  by  refusing  to  levy 
any  tax  whatever,  should  the  state  cease  to 
govern?  Would  its  courts  of  justice  and  its 
penal  and  charitable  institutions  close  their 
doors?  Would  its  peace  officers,  for  want 
of  support,  be  compelled  to  turn  the  state 
over  to  the  passions  of  the  lawless  and 
vicious  elements?  Would  the  legislature  be 
incapable  of  incurring  the  expense  of  a 
session,  and  therefore  be  unable  to  meet, 
even  though  the  meeting  were  called  for 
the  sole  purpose  of  levying  the  necessary 
tax  to  pay  the  running  expenses  of  the 
state?  No  one  would  hesitate  to  answer 
these  questions  in  the  negative.  Considera- 
tions of  this  character  have  necessarily  led 
to  the  recognition  and  adoption  of  certain 
elementary  canons  of  construction,  which 
are  peculiarly  applicable  to  the  interpreta- 
tion of  constitutional  provisions,  and  espe- 
cially to  constitutional  prohibitions. 

Thus,  in  Hager  v.  Cast,  119  Ky.  507,  84 
S.  W.  557,  where  the  statute  provided  that 
the  auditor  should  draw  his  warrant  for  the 
cost  of  paving  a  street  abutting  upon  state 
land,  and  the  auditor  declined  to  do  so 
upon  the  ground  that  the  statute  directing 
the  payment  was  in  conflict  with  §§49  and 
50  of  the  Constitution,  this  court  said: 
"Lastly,  it  is  urged  that  the  act  is  in  conflict 
with  §§  49  and  50  of  the  Constitution,  which 
forbids  the  general  assembly  authorizing  any 
debt  to  be  contracted  on  behalf  of  the  com- 
monwealth except  for  certain  specified  pur- 
poses. But  these  sections  of  the  Constitu- 
tion have  been  the  organic  law  of  the  state 
since  1851  (see  §§  35,  36,  art.  2,  of  former 
Constitution),  and  under  it  this  court  sus- 
tained such  legislation.  Lindsey  v.  Auditor, 
3  Bush,  231 ;  Com.  v.  Collins,  12  Bush,  386 ; 
Auditor  v.  Haycraft,  14  Bush,  284.  These 
provisions  of  the  Constitution  do  not  em- 
brace the  ordinary  expenses  of  the  govern- 
ment. The  state  may  repair  its  Blind  In- 
stitute, or  build  a  road  to  it  to  make  it 
more  accessible,  or  conduct  its  ordinary 
affairs,  without  making  a  special  levy  for 
this  purpose." 

Clearly  the  conclusion  reached  by  the 
court  that  the  prohibition  of  §  49  did  not 
embrace  the  ordinary  expenses  of  the  gov- 
ernment is  sound,  since,  under  no  view  of 
the  case,  can  it  be  believed  that  the  con- 
vention ever  contemplated  that  a  state  of 
affairs  could  arise  where  the  state  govern- 
ment must  stop  for  want  of  cash  to  pay  the 
ordinary  expenses  of  the  government.  All 
the  executive  and  judicial  officers  of  the 
state;  its  many  penal  and  charitable  insti- 
tutions,  its  public  schools  and  State  Uni- 
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versity,  and  its  other  public  institutions/ 
too  numerous  to  mention,  must  be  main- 
tained, regardless  of  the  condition  of  the 
treasury.  The  machinery  of  government 
provided  by  the  Constitution  for  the  pro- 
tection of  all  the  people  of  the  state  must 
not  cease  operating  merely  because  a  ma- 
jority of  the  members  of  some  particular 
legislature  might  be  so  unmindful  of  their 
oaths  of  (^ce  as  to  neglect  to  provide  an 
adequate  revenue.  These  considerations 
necessarily  led  to  the  adoption  of  the  rule 
above  pointed  out,  that  the  prohibition  of 
§  49  does  not  apply  to  the  ordinary  expenses 
of  the  government.  See  also  Garter  v. 
Thorson,  5  S.  D.  474,  24  L.R.A.  734.  49  Am. 
St.  Rep.  893,  69  N.  W.  469. 

Again  in  Eastern  Kentucky  Lunatic  Asy- 
lum V.  Bradley,  101  Ky.  651,  41  S.  W.  666, 
it  was  further  held  that  the  prohibition 
found  in  §  49  did  not  apply  to  debts  exist- 
ing at  the  time  the  Constitution  was 
adopted,  and  that  a  former  floating  indebt- 
edness of  the  state  in  excess  of  $500,000 
might  be  bonded  by  the  legislature  without 
a  vote  of  the  people. 

Furthermore,  revenues  of  the  state  as- 
sessed and  in  process  of  collection  may  be 
considered  as  constructively  in  the  treasury, 
and  may  be  appropriated  and  treated  as 
though  actually  and  physically  there;  and 
an  appropriation  of  them  by  the  legislature 
does  not  constitute  the  incurring  of  an  in- 
debtedness within  the  meaning  of  §  49  of 
the  Constitution. 

In  People  ex  rel.  McCauley  v.  Brooks,  16 
Cal.  28,  Chief  Justice  Field  said:  "To  an 
appropriation  within  the  meaning  of  the 
Constitution,  nothing  more  is  requisite  than 
a  designation  of  the  amount,  and  the  fund 
out  of  which  it  shall  be  paid.  It  is  not 
essential  to  its  validity  that  funds  to  meet 
the  same  should  be  at  the  time  in  the  treas- 
ury. As  a  matter  of  fact,  there  have  seldom 
been  in  the  treasury  the  necessary  funds  to 
meet  the  several  amounts  appropriated 
under  the  general  appropriation  acts  of 
each  year.  The  appropriation  is  made  in 
anticipation  of  the  receipt  of  the  yearly 
revenues.  It  constitutes,  indeed,  the  au- 
thority of  the  comptroller  to  draw  his  war- 
rants, and  of  the  treasurer,  when  in  funds, 
to  pay  the  same,  and  that  is  all."  To  the 
same  effect,  see  State  v.  McCauley,  16  Cal. 
455;  Koppikus  v.  State  Capitol  Comrs.  16 
Cal.  253;  People  ex  rel.  McCuUough  v. 
Pacheco,  27  Cal.  175 ;  Ingram  v.  Colgan,  106 
Cal.  113,  28  L.R.A.  187,  46  Am.  St  Rep. 
221,  38  Pac.  316,  39  Pac.  437 ;  State  ex  reL 
Ash  V.  Parkinson,  5  Nev.  16;  Re  Incurring 
of  State  Debts,  19  R.  I.  613,  37  Atl.  14;  Re 
State  Warrants,  6  8.  D.  618,  66  Am.  St. 
Rep.  852,  62  N.  W.  101. 
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Bearing  these  general  principles  and  ex- 
ceptions to  the  general  rule  in  mind,  let  us 
now  consider  this  question:  Is  an  appro- 
priation a  debt  within  the  meaning  of  §  49 
of  the  Constitution? 

It  is  well  settled  that  a  state  Constitu- 
tion is  not  a  grant  of  legislative  powers. 
"The  legislature  has  all  power,  unless  re- 
stricted by  the  Constitution."  Scott  v.  Mc- 
Creary,  148  Ky.  791,  147  S.  W.  903.  See 
also  note  to  People  v.  Freeman,  13  Am.  St. 
Rep.  126;  Lawton  v.  Steele,  119  N.  Y.  226, 
7  L.R.A.  134, 16  Am.  St.  Rep.  813,  23  N.  E. 
878;  Carter  v.  Thorson,  6  S.  D.  474,  24 
L.R.A.  734,  49  Am.  St  Rep.  893,  69  N.  W. 
469. 

The  rule  was  announced  in  Banks  v.  Com. 
145  Ky.  803, 141  S.  W.  381,  to  be  as  follows: 
"It  is  not  at  all  essential  to  the  validity  of 
legislation  that  there  should  be  express  war- 
rant for  it  in  the  Constitution.  The  well- 
established  principle  controlling  the  state 
legislature  is  that  it  has  authority  to  pass 
such  laws  as  are  not  prohibited  by  the  Con- 
stitution. When  there  is  no  constitutional 
limitation  upon  its  authority,  the  legisla- 
ture may  act.  Griswold  v.  Hepburn,  2  Duv. 
20;  Louisville  ft  N.  R.  Co.  v.  Hemdon,  126 
Ky.  689,  104  S.  W.  732." 

It  will  be  noticed  that  the  Constitution 
nowhere  restricts  the  debt-creating  power 
of  the  state;  at  most,  it  merely  regulates 
the  method  of  using  the  power.  The  radical 
difference  between  the  powers  of  the  state 
and  the  powers  of  municipalities  to  contract 
debts  is  strongly  marked.  The  Constitution 
places  a  limit  upon  the  debt-creating  power 
and  upon  the  taxing  power  of  municipalities, 
and,  when  that  limit  is  exceeded,  the  debt 
constitutes  no  debt  whatever  against  the 
municipality,  for  want  of  power  to  create  it. 
It  is  otherwise,  however,  with  the  state, 
which,  being  the  sovereign  political  power, 
may  create  debts  without  limit,  and  has  an 
unlimited  taxing  power  for  use  in  the  dis- 
charge of  the  debt  The  only  regulations 
put  upon  the  state's  power  to  create  a  debt 
are  found  in  §§  49  and  50,  supra;  the  first 
of  said  sections  providing  that  the  legisla- 
ture alone  may  create  an  indebtedness  of 
$500,000;  and  any  indebtedness  beyond 
that  limit  must,  under  §  60,  have  the 
approval  of  the  people  at  a  general  election, 
and  a  specific  tax  levied  for  its  payment 
On  the  other  hand,  §  168  of  the  Constitu- 
tion peremptorily  prohibits  municipalities 
from  incurring  an  indebtedness  beyond  a 
prescribed  limit;  it  cannot  be  done  in  any 
way;  the  power  is  wanting.  It  is  this 
broad  and  radical  distinction  between  the 
powers  of  a  state  and  the  powers  of  a  munic- 
ipality which  makes  the  adjudications  in 
cases  of  municipal  indebtedness  like  Beard 


V.  HopkinBYille,  05  Ky.  239,  23  L.RJk.  402, 
44  Am.  St.  Rep.  222,  24  8.  W.  872,  and 
O'Bryan  v.  Owenaboro,  113  Ky.  680,  68  S. 
W.  858,  60  S.  W.  800,  of  little  aid  in  dis- 
cussing the  question  of  the  state's  power  to 
create  debts. 

It  is  contended  that  a  careful  reading  of 
§  49  shows  that  it  contemplates  a  formal 
borrowing  of  money  by  the  legislature,  and 
not  a  mere  appropriation,  since  it  requires 
that  "the  moneys  arising  from  loans 
creating  such  debtis  shall  be  applied  only  to 
the  purpose  or  purposes  for  which  they  were 
obtained,  or  to  repay  such  debts." 

In  Eastern  Kentucky  Lunatic  Asylum  v. 
Bradley,  101  Ky.  551,  41  S.  W.  556,  the  only 
ca3e  in  which  this  court  has  passed  upon  the 
power  of  the  legislature  to  borrow  money  in 
excess  of  $500,000,  the  debt  was  contracted 
by  issuing  bonds  of  the  state.  It  could  not 
Iiave  been  intelligently  done  otherwise,  since 
the  Constitution  requires  a  legislative  pro- 
vision for  a  tax  levy  sufficient  to  pay  the 
interest  and  debt  within  thirty  years.  These 
requirements  necessarily  contemplate  the 
raising  of  definite  amounts  of  interest  as 
well  as  principal,  and  they  could  not  be  in- 
telligently applied  to  indefinite  or  varying 
sums,  which  usually  make  up  a  floating 
debt. 

It  must  be  admitted  there  is  force  in  the 
argument;  and  there  are  expressions  found 
in  the  recent  opinions  of  this  court,  which 
would  seem  to  sustain  it,  at  least  in  a  meas- 
ure. 

In  James  v.  State  University,  131  Ky. 
172,  114  S.  W.  772,  the  legislature  had  ap- 
propriated a  large  sum  of  money  for  the 
erection  and  equipment  of  new  buildings 
for  the  Stfl^  University,  and  the  auditor 
refused  to  issue  his  warrants,  because,  in 
making  that  appropriation,  the  legislature 
had  passed  the  limit  provided  by  §  49  of  the 
Constitution.  But,  in  overruling  that  con- 
tention by  the  auditor,  this  court  said :  "It 
is,  we  think,  further  manifest  that  appro- 
pria/tions  such  as  these  cannot  fairly  be  said 
to  create  an  indebtedness  against  the  com- 
monwealth, for  they  may  be  discontinued, 
reduced,  or  changed  at  the  pleasure  of  the 
legislature,  or  that  body  might  at  its  next 
session  repeal  the  act  as  to  so  much  of  the 
appropriations  as  would  then  remain  un- 
paid; but  these  things  could  not  be  done  if 
the  appropriation  were  a  debt." 

The  same  doctrine  had  theretofore  been 
announced  in  Hager  v.  Kentucky  Children's 
Home  Soc.  110  Ky.  235,  67  L.R.A.  815,  83 
S.  W.  605,  where  the  court,  having  under 
advisement  the  constitutionality  of  an  act 
appropriating  $15,000  to  the  Kentucky 
Children's  Home  Society,  said:  "Nor  does 
this  appropriation  create  lui  indebtedness 
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against  the  commonwealth.  It  may  be  dis- 
continued, reduced,  or  changed  at  the  pleas- 
ure of  the  legislature,  which  could  not  be 
done  if  it  were  a  debt.  It  is  a  gratuity,  just 
as  the  present  provision  for  the  support  of 
the  insane  and  idiots  is,  which  may  be  al- 
tered both  as  to  the  amount  and  manner  of 
application  at  the  pleasure  of  the  lawmak- 
ing body." 

The  distdnction  here  pointed  out  by  the 
court,  as  to  the  legal  nature  and  effect  of  an 
appropriation,  is  necessarily  sound,  for, 
when  we  speak  of  one  being  indebted,  we 
contemplate  the  state  of  his  being  under  ob- 
ligation to  make  payment,  as  of  money  or 
services,  to  another. 

We  do  not  mean  to  be  understood  as  sav- 
ing that  an  appropriation  may  not  consti- 
tute a  debt. .  It  may  be  of  such  a  character 
as  to  have  all  the  essential  elements  of  a 
contract,  and  in  such  a  case  unquestionably 
it  would  be  a  debt;  but,  under  the  authori- 
ties quoted  above,  an  appropriation  which 
merely  authorizes  the  payment  of  a  gratuity, 
or  is  made  in  support  of  one  of  the  state  in- 
stitutions, or  to  create  or  maintain  a  useful 
arm  of  the  state  government,  or  to  defray 
the    ordinary   or   current   expenses  of  the 
state,  does  not  constitute  a  debt  such  as  is 
prohibited    by    §    40    of   the    Constitution. 
This  view  is  fully  sustained  by  the  langua^ 
of  this  court  in  James  v.  State  University, 
supra,  where,  after  a  full  consideration  of 
the  question,  we  reached  the  following  con- 
clusion:   "Whether,  therefore,  an  appropri- 
ation is  a  debt  in  the  meaning  of  §§  49  and 
50  of  the  Constitution,  must  depend  upon 
the  oharaoter  of  the  appropriation,  and  the 
manner  of  its  payment." 

In  view  of  these  conclusions  as  to  the 
purpose  of  §  40  of  the  Constitution,  and 
the  excepting  from  its  provisions  appro- 
priations for  the  ordinary  expenses  of  the 
government,  and  debts  existing  prior  to  its 
adoption,  it  necessarily  follows,  as  we  said 
in  James  v.  State  University,  supra,  that 
the  validity  of  an  appropriation  of  money 
by  the  legislature,  beyond  the  limit  of 
$500,000  prescribed  by  the  Constitution, 
must  depend  in  each  case  upon  the  character 
of  the  appropriation,  or  the  manner  of  its 
payment.  If  its  payment  runs  over  a  period 
of  years,  and  tbe  part  payable  in  any  one 
year  would  not  exceed  the  $500,000  limit, 
then  such  an  appropriation  would  not  con- 
travene the  constitutional  provision,  regard- 
less of  its  character.  If,  however,  the 
appropriation,  when  added  to  prior  like  ap- 
propriations, exceeds  the  constitutional  limit 
of  $500,000,  its  character  must  be  considered 
in  order  to  determine  whether  It  comes  with- 
in the  class  of  appropriations  which  do  not 
constitute  debts,  and  are,  for  that  reasoo. 
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excluded  from  the  operation  of  §  49.  If  the 
legislature  should  borrow  or  appropriate  a 
hundred  thousand  dollars  for  some  purpose 
other  than  the  ordinary  expenses  of  the 
government,  and  the  amount  thus  borrowed 
or  appropriated  would  carry  the  indebted- 
ness of  the  state  beyond  the  constitutional 
limit,  the  act  would  be  unauthorized;  but, 
when  it  appropriates  money  for  the  pur- 
pose of  maintaining  some  one  or  nK>re  of 
the  state  institutions,  or  to  create  or  main- 
tain a  useful  arm  of  the  state  government, 
or  to  defray  the  ordinary  or  current  ex- 
penses of  the  state,  it  is  acting  strictly 
within  the  rule  laid  down  in  the  Gast  Case, 
and  §  49  of  the  Constitution  does  not  apply. 

There  is  no  difference,  in  principle,  be- 
tween a  general  act  fixing  the  salaries  of 
officers  and  employees  and  the  maintenance 
of  the  inmates  of  the  public  institutions, 
and  an  act  making  a  special  appropriation 
to  pay  the  indebtedness  of  any  one  of  those 
public  institutions.  Such  is  the  case  at  bar. 
The  appropriation  in  this  case  was  made  for 
the  purpose  of  paying  the  debts  of  the  State 
Fair.  The  State  Fair  is  one  of  the  great 
institutions  of  the  state.  It  was  created  for 
the  purpose  of  improving  and  educating  the 
people  of  the  state  along  highly  important 
lines,  and  no  one  will,  or  can  successfully, 
contend  that  the  State  Fair  is  not  one  of  the 
most  important  and  essential  adjuncts  of 
the  state  government.  In  these  times  of 
greatly  increased  population  and  the  conse- 
quent increased  dentands  for  tfhe  products  of 
the  soil,  no  other  line  of  business  activity 
conduces  as  much  to  the  public  prosperity 
as  improved  farming  methods.  In  order  to 
keep  abreast  of  the  times,  our  farmers  must 
use  the  most  approved  methods,  and  the 
easiest  way  to  induce  them  to  do  this  is  by 
causing  them  to  see  and  thus  become  inter- 
ested in,  wiiat  others  are  doing.  The  State 
Fair  is  an  established  state  institution,  and, 
like  its  schools  and  its  penal  and  charitable 
institutions,  must  be  maintained  by  the 
state,  if  it  is  to  live. 

By  its  act,  the  legislature  directed  $30,000 
to  be  paid  to  the  State  Fair.  But  the  fact 
that  the  money  was  not  in  the  treasury 
when  the  warrants  were  presented  did  not 
affect  their  validity,  since  they  will  be  paid 
by  the  treasurer  when  the  money  comes  in, 
in  the  due  course  of  the  revenues.  In  the 
meantime,  the  legislature  has  provided  that 
these  warrants,  if  not  paid  upon  presenta- 
tion, shall  be  made  interest  bearing."  We 
are  not  to  question  the  wisdom  of  the 
legislature  in  making  that  provision,  but 
only  to  consider  its  power  to  so  do;  and 
that  it  has  the  power,  there  can  be  no  ques- 
tion. 

Neither  can  it  be  said  that  the  provision 
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for  interest  makes  an  appropriation  a  debt, 
if  it  were  not  otherwise  so.  That  question 
was  expressly  raised  and  decided  in  the 
negative,  by  the  judges  of  the  supreme  court 
of  South  Dakota  in  Re  State  Warrants, 
6  S.  D.  526,  66  Am.  St.  Rep.  857,  62  N.  W. 
104,  where  they  said:  "It  may  be  suggested 
that  the  warrants  authorized  by  this  law 
will  draw  interest,  and  to  that  extent,  if 
no  more,  an  objectionable  indebtedness  is 
incurred;  but,  in  respect  to  interest,  the 
w«irrants  authorized  by  this  law  are  not 
different  from  those  which  we  have  already 
seen  may  properly  be  drawn  and  issued.  If 
the  issuance  of  the  warrant  creates  no  im- 
constitutional  debt,  how  can  the  incident 
of  interest,  which  the  statute  imposes  as  a 
compensation  or  allowance  for  delay,  make 
that  an  unconstitutional  debt  which  was 
not  so  before?"  See  also  State  ex  rel.  Ash 
V.  Parkinson,  5  Nev.  16,  to  the  same  effect. 

We  find  no  constitutional  objection,  there- 
fore, to  the  act  of  1910,  which  requires  the 
treasurer  to  indorse  warrants  as  interest 
bearing,  in  case  there  are  no  fimds  on  hand 
to  pay  them  upon  presentment. 

It  is  the  duty  of  the  treasurer  to  pay  out- 
standing warrants  in  the  order  they  were 
issued,  and  as  the  money  available  for  the 
purpose  reaches  the  treasury.  This  practice 
insures  fair  treatment  of  all,  alike.  And 
since,  in  the  case  at  bar,  the  warrants  were 
issued  for  a  legitimate  portion  of  the  cur- 
rent expenses  of  a  state  institution,  and  are 
not,  under  the  rule  herein  annoimced,  to  be 
included  within  the  prohibition  of  §  49  of 
the  Constitution,  Idie  chancellor's  judgment 
requiring  the  appellant  to  indorse  them 
interest  bearing  was  proper. 

Judgment  affirmed. 

Whole  court  sitting. 


MINNESOTA    SUPREME    OOUBT. 

CHICAGO,   MILWAUKEE,    &    ST.   PAUL 
RAILWAY   COMPANY,  Respt., 

V. 

G.  A.  KELM,  Appt. 
(121  Minn.  343,  141  N.  W.  295.) 

Carrier  —  freight  —  delivery. 

1.  Where  a  railway  company  places  bulky 
freight  shipped  in  carload  lots,  and  to  bie 
unloaded   by   the   consignee,   at   the   point 

Headnotes  by  Tatlob,  C. 


Note.  —  The  question  as  to  when  goods 
are  deemed  to  have  been  delivered  to  the 
consignee  before  removal  from  the  car  is 
the  subject  of  a  note  to  Rothschild  Bros. 
V.  Northern  P.  R.  Co.  40  L.R.A.(N.S.)  773. 
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designated  by  the  consignee  as  the  place 
where  he  desires  to  unload  it,  and  posses- 
sion thereof  is  turned  over  to  and  taken 
by  consignee,  so  that  the  company  has  no 
further  duty  to  perform^  its  absolute  liabil- 
ity as  carrier  terminates,  and  it  is  liable 
for  subsequent  damage  to  the  property  only 
when  such  damage  results  from  its  negli- 
gence. 

Principal   and    agent   —   authority   of 
agent  —  agreement  to  pay  loss. 

2.  The  evidence  shows  that  the  local  sta- 
tion agent  had  no  authority  to  make  a  con- 
tract binding  plaintiff  to  pay  the  damage 
to  defendant's  property  caused  by  a  fire 
after  the  car  had  been  turned  over  to  de- 
fendant to  be  unloaded,  and  plaintiff  is  not 
estopped  from  denying  such  contract  by 
retaining  a  payment  to  which  it  was  entit- 
led independent  of  such  contract,  although 
claimed  to  have  been  made  thereunder. 

(May  9,  1913.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Washington 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  freight  on  two  car- 
loads of  hay  shipped  by  plaintiff  for  de- 
fendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  H.  Gillen,  for  appellant: 

When  one  adopts  the  unauthorized  acts  of 
another,  made  in  his  behalf,  and  receives  the 
benefits  accruing  therefrom,  he  is  held  to 
adopt  and  ratify  tiie  instrumentalities  by 
which  the  fruits  were  obtained. 

Knappen  v.  Freenmn,  47  Minn.  491,  50 
N.  W.  533;  Albitz  v.  Minneapolis  A  P.  R. 
Co.  40  Minn.  476,  42  N.  W.  394;  Jones  v. 
Bliss,  48  Minn.  307,  51  N.  W.  375 ;  Powers 
Dry  Goods  Co.  v.  Imperial  F.  Ins.  Co.  48 
Minn.  380,  51  N.  W.  123;  Busch  v.  Wilcox, 
82  Mich.  315,  46  N.  W.  940;  Bennett  v. 
Judson,  21  N.  Y.  238;  Krumm  v.  Beach,  96 
N.  Y.  398;  Shea  v.  Chicago,  R.  I.  &  P.  R. 
Co.  66  Minn.  102,  68  N.  W.  608 ;  Grinnell  v. 
Wisconsin  Central  Co.  47  Minn.  569,  50 
N.  W.  891 ;  Baker  v.  Chicago  G.  W.  R.  Co. 
91  Minn.  118,  97  N.  W.  650. 

Messrs.  F.  W.  Root  and  J.  C.  Neth- 
away,  for  respondent: 

There  was  a  delivery  of  the  carload  of  hay 
to  the  appellant,  and  no  liability  existed 
upon  the  part  of  the  respondent  to  respond 
in  damages  for  the  loss  of  the  hay  by  fire. 

Deroeia  v.  Winona  k  St.  P.  R.  Co.  18 
Minn.  133,  Gil.  119;  Pinney  v.  First  Div.  St 
Paul  A  P.  R.  Co.  19  Minn.  261,  Gil.  211; 
Arthur  v.  St.  Paul  &  D.  R.  Co.  38  Minn.  96, 
35  N.  W.  718;  Stapleton  v.  Grand  Trunk 
R.  Co.  183  Mich.  187,  94  N.  W.  739. 

In  order  to  bind  respondent  for  any  lia- 
bility for  the  transportation  of  this  car  by 
the  Northern  Pacific  Railway  Company  to 
appellant's  unloading  track,  there  must  be 
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a  positive  agreement  extending  the  liability 
of  respondent  ^ 

Pennsylvania  R.  Co.  v.  Jones,  166  U.  S. 
333,  39  L.  ed.  176,  15  Sup.  Ct.  Rep.  136; 
Irish  V.  Milwaukee  k  St.  P.  R.  Co.  19  Minn. 
376,  Gil.  323,  18  Am.  Rep.  340;  Lawrence  v. 
Winona  k  St  P.  R.  Co.  16  Minn.  390,  Gil. 
313,  2  Am.  Rep.  130;  Ortt  v.  Minneapolis  & 
St  L.  R.  Co.  36  Minn.  396,  31  N.  W.  519: 
Pittsburgh,  C.  k  St.  L.  R.  Co.  ▼.  Nash,  43 
Ind.  423;  Pindell  v.  St  Louis  ft  H.  R.  Co.  41 
Mo.  App.  84. 

There  is  no  evidence  that  Deschneau  ever 
before  made  any  settlement  for  losses  or 
damages  by  fire  to  goods  shipped  over  re- 
spondent's line  of  railroad,  and  such  acts 
ratified  by  the  respondent. 

Tucker  v.  St  Louis,  K.  C.  k  N.  R.  Co.  54 
Mo.  177;  Atlantic  k  P.  R.  Co.  v.  Reisner,  18 
Kan.  458;  American  Car  k  Foundry  Co.  v. 
Alexandria  Water  Co.  221  Pa,  529,  128  Am. 
St  Rep.  749,  70  Atl.  867,  15  Ann.  Cas.  641 . 

Taylor,  C,  delivered  the  opinion  of  the 
court: 

Plaintiff  brought  suit  to  recover  its 
freight  charges  for  transporting  two  car- 
loads of  hay  for  defendant  in  the  year  1911. 
Defendant  admitted  plaintiff's  cause  of  ac- 
tion, and  interposed  a  counterclaim  for 
damages  to  a  carload  of  hay  shipped  by  him 
in  the  year  1910.  The  trial  court  found  that 
defendant  was  not  entitled  to  recover  upon 
his  counterclaim,  and  rendered  judgment  in 
favor  of  plaintiff  for  its  freight  charges. 
Defendant  appealed  from  the  judgment,  and 
contends  that  the  trial  court  erred  in  not 
allowing  the  counterclaim. 

The  facts  stated  4>riefiy  are  as  follows: 
Plaintiff  has  a  line  of  railway  extending 
from  Kansas  CSty,  Missouri,  to  Stillwater, 
Minnesota,  at  which  place  it  has  a  station 
and  industrial  and  other  tracks.  Defendant 
has  a  warehouse  at  Stillwater,  located  at 
some  distance  from  plaintiff's  tracks,  but  ad- 
jacent to  an  industrial  track  of  the  North- 
ern Pacific  Railway.  Defendant  shipped 
four  carloads  of  hay  from  ICansas  City 
to  Stillwater  over  plaintiff's  railway,  and 
on  the  morning  of  July  5,  1910,  plaintiff's 
local  station  agent  at  Stillwater  -notified 
him  that  the  hay  had  arrived,  and  asked 
him  where  he  wanted  the  cars  "spotted"  for 
unloading.  Defendant  replied  that  he 
wanted  them  placed  upon  the  track  adja- 
cent to  his  warehouse,  and  directed  the 
agent  to  deliver  them  to  the  Northern  Pa- 
cific Railway  for  the  purpose  of  having  that 
company  place  them  at  the  point  designated. 
Before  noon  on  the  5th  plaintiff  delivered 
them  to  the  Northern  Pacific  Company  as 
directed,  and  on  the  same  day  they  were 
transported  by  that  company  to  the  place 
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designated  by  defendant,  and  there  "spotted" 
ready  for  him  to  unlocul  them.  Defendant 
began  unloading  on  the  following  day,  the 
6t^,  and  unloaded  three  cars  safely,  but  be- 
tween 4  and  5  o'clock  in  the  afternoon  of 
the  6th  the  fourth  car  caught  fire,  and  the 
hay  therein  was  damaged  by  fire  and  water. 
It  is  not  claimed  that  the  fire  or  the  damage 
resulted  from  any  fault  or  negligence  of 
plaintiff.  After  the  fire,  plaintiff's  local  sta- 
tion agent  "requested  defendant  to  pay  the 
freight  on  said  car  of  hay,  and  sell  the  dam- 
aged hay,  make  out  his  bill,  and  send  claims 
to  railway  company,  and  it  would  pay  the 
difference."  Defendant  did  aa  requested, 
and  these  damages  constitute  the  counter- 
claim in  controversy.  The  station  agent 
denies  saying  that  the  company  would  pay 
the  claim,  and  testifies  that  he  had  no  right 
to  say  what  the  company  would  do,  and  no 
authority  to  settle  claims.  There  is  no  evi- 
dence of  any  kind  tending  to  show  that  he 
had  such  authority,  unless  such  authority 
may  be  inferred  from  the  bare  fact  that  he 
was  local  station  agent. 

1.  Where  a  carrier  transports  bulky 
freight  in  carload  lots,  to  its  destination, 
and,  to  enable  the  consignee  to  unload  it 
conveniently,  places  the  cars  upon  a  track 
designated  by  the  consignee  for  that  pur- 
pose, or,  if  he  has  made  no  such  designation, 
upon  a  track  proper  for  that  purpose,  and 
he  ha3  notice  thereof,  it  is  held  by  several 
courts  that  the  carrier  has  performed  the 
last  act  required  by  its  duty  to  the  con- 
signee, that  the  delivery  is  complete,  and 
that  the  carrier's  liability  as  carrier  has 
terminated.  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Nash,  43  Ind.  423;  Pindell  v.  St.  Louis 
&  H.  R.  Co.  41  Mo.  App.  84;  Cohen  v.  Mis- 
souri, K.  &  T.  R.  Co.  126  Mo.  App.  244,  102 
S.  W.  1029;  Chicago,  R.  I.  A  P.  R.  Co.  v. 
Kendall,  72  111.  App.  105;  Gregg  v.  Illinois 
C.  R.  Co.  147  111.  650,  37  Am.  St.  Rep.  238, 
36  N.  E.  343 ;  Paddock  v.  Toledo  &  O.  C.  R. 
Co.  11  Ohio  C.  D.  789.  See  also  Independ- 
ence Mills  Co.  V.  Burlington,  C.  R.  &  N.  R. 
Co.  72  Iowa,  535,  2  Am.  St.  Rep.  258,  34  N. 
W.  320,  and  South  &  North  Ala.  R.  Co.  v. 
Wood,  66  Ala.  167,  41  Am.  Rep.  749. 

It  is  held  by  other  courts  that  the  liabil- 
ity of  the  carrier  continues  for  such  length 
of  time  after  the  cars  are  placed  ready  for 
unloading  as  is  necessary  to  afford  the  con- 
signee, proceeding  with  diligence,  a  reason- 
able opportunity  to  remove  his  goods. 
Whether  the  carrier's  liability  as  to  bulky 
freight  shipped  in  carload  lots,  and  to  be  un- 
loaded by  the  consignee,  terminated  when 
the  carrier,  with  the  knowledge  of  the  con- 
signee, "spotted"  the  cars  at  the  point  desig- 
nated by  the  consignee  as  the  place  where  he 
desired  to  unload  them,  did  not  arise,  and* 
was  not  considered  in  Derosia  v.  Winona  k 
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St.  P.  R.  Co.  18  Minn.  133,  GU.  119;  Pinney 
V.  First  Div.  St.  Paul  A  P.  R.  Co.  19  Minn. 
251,  Gil.  211,  or  Kirk  v.  Chicago,  St.  P.  M. 
A  O.  R.  Co.  59  Minn.  161,  50  Am.  St.  Rep. 
397,  60  N.  W.  1084,  although  the  latter  case 
suggested  a  distinction  between  bulky 
freight,  usually  unloaded  by  the  consignee, 
and  package  freight,  usually  unloaded  by 
the  carrier  and  placed  in  its  warehouse  for 
future  delivery. 

In  referring  to  the  stringent  rule  of  lia- 
bility imposed  upon  carriers,  it  is  said  in 
Arthur  v.  St  Paul  &  D.  R.  Co.  38  Minn.  96, 
36  N.  W.  718:  "The  reason  of  the  rule,  in 
the  language  of  Best,  Ch.  J.,  in  Riley  r. 
Home,  6  Ring.  217,  2  Moore  &  P.  331,  30 
Revised  Rep.  676,  is  that,  Vhen  goods  are 
delivered  to  a  carrier,  they  are  usually  no 
longer  under  the  eye  of  the  owner.  He 
seldom  follows  or  sends  any  servant  with 
diem  to  their  destination.  If  they  should 
be  lost  or  injured  by  the  grossest  negligence 
of  the  carrier  or  his  servants,  or  stolen  by 
them,  or  by  thieves  in  collusion  with  them, 
the  owner  would  be  unable  to  prove  either  of 
these  causes  of  loss.  His  witnesses  must  be 
the  carrier's  servants,  and  they,  knowing 
that  they  could  not  be  contradicted,  would 
excuse  their  nuisters  and  themselves.' "  And 
it  is  further  said  in  the  same  case  that  this 
liability  terminates  "whenever  the  care  and 
custody  of  the  property  has  passed  from  the 
carrier  to  the  owner  or  some  bailee  of  his 
own  choosing,  or  whenever  the  owner  has, 
after  its  arrival  at  its  destination,  had  a 
reasonable  opportunity  of  taking  the  prop- 
erty into  his  own  charge.  The  crucial  test 
is  whether,  having  proper  regard  to  the 
principles  upon  which  the  carrier's  liability 
rests,  the  property  has  so  far  passed  out 
of  the  care  and  custody  of  the  carrier  or  his 
servants,  into  that  of  the  owner,  that  there 
is  no  longer  any  occasion,  within  the  reason 
of  the  rule,  for  further  holding  the  carrier 
to  this  strict  liability.  So  long  as  the  rea- 
sons continue,  the  liability  should  also  con- 
tinue; wiien  they  cease,  it  should  cease." 

In  Naas  v.  Chicago,  R.  I.  A  P.  R.  Co.  96 
Minn.  84,  104  N.  W.  717,  the  trial  court 
charged  the  jury,  in  effect,  that,  from  the 
time  the  consignee  had  notice  that  the  car 
was  placed  upon  a  proper  unloading  track 
ready  for  him  to  unload,  the  company  was 
relieved  from  liability.  A  verdict  was  re- 
turned for  the  company,  and  on  motion  of 
the  plaintiff  a  new  trial  was  granted  by  the 
trial  court.  On  appeal  this  court  reversed 
the  order  granting  a  new  trial,  and  directed 
judgment  for  the  company.  This  decision 
necessarily  held  that  the  above  instruction 
was  correct,  and  that  the  liability  of  the 
carrier  terminated  when  the  car  was  placed 
upon  a  proper  unloading  track  and  the  con- 
signee had  knowledge  of  that  fact. 


As  defendant's  four  carloads  of  hay  had 
been  placed  at  the  point  designated  by  him, 
for  his  convenience  in  unloading  them,  and 
the  possession  of  the  hay  had  been  turned 
over  to  and  taken  by  him  for  the  purpose  of 
removing  it,  and  he  had  actually  begun  such 
removal,  so  that  the  final  act  required  of 
the  plaintiff  in  the  performance  of  its  duty 
had  been  completed  before  the  fire,  plain- 
tiff's absolute  liability  as  carrier  had  ter- 
minated, and  it  was  liable  for  the  subsequent 
damage  to  the  property  only  in  case  such 
damage  resulted  from  its  negligence.  In 
this  case  it  is  not  claimed  that  the  damage 
to  the  hay  resulted  from  any  negligence  on 
the  part  of  the  plaintiff. 

2.  The  only  evidence  in  th«  case  bearing 
on  the  agent's  authority  to  make  a  con- 
tract binding  the  company  to  pay  defend- 
ant's loss  is  the  testimony  of  the  agent  him- 
self that  he  had  no  such  authority.  There 
is  no  evidence  that  this  agent,  or  any  other 
local  agent,  ever  previously  exercised  or 
assumed  to  exercise  such  authority.  Courts 
take  judicial  notice  of  whatever  is  generally 
known,  including  various  generally  known 
customs  and  methods  of  transacting  busi- 
ness on  the  part  of  railway  companies. 
Davis  V.  Kobe,  36  Minn.  214,  1*  Am.  St.  Rep. 
663,  30  N.  W.  662;  Keyes  v.  Minneapolis  & 
St.  L.  R.  Co.  36  Minn.  290,  30  N.  W.  888; 
Kirk  V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  69 
Mann.  161,  50  Am.  St.  Rep.  397,  60  N.  W. 
1084 ;  Braun  v.  Northern  P.  R.  Co.  79  Minn. 
404,  49  L.R.A.  319,  79  Am.  St.  Rep.  497,  82 
N.  W.  676,  984.  Were  we  to  take  judicial 
notice  of  the  manner  in  which  railway  com- 
pajiies  adjust  and  determine  claims  for  dam- 
ages, it  would  negative  any  authority  in  a 
local  station  agent  to  fasten  any  claim 
therefor  upon  the  company.  Such  claims 
are  passed  upon  and  determined  by  officers 
of  the  company  specially  designated  for  that 
purpose,  and  not  by  station  agents.  There 
is  nothing  in  the  evidence,  or  in  the  manner 
in  which  plaintiff  transacts  business,  from 
which  it  can  be  inferred,  under  the  circum- 
stances here  existing,  that  the  agent  had 
authority  to  contract  on  behalf  of  plaintiff 
that  the  plaintiff  would  pay  the  defendant's 
loss. 

3.  Defendant  paid  the  freight  charges  as 
requested  by  the  agent,  and  insists  that,  by 
retaining  this  payment,  plaintiff  became  lia- 
ble upon  the  contract  made  by  the  agent,  on 
the  ground  that  plaintiff  could  not  accept 
its  benefits  and  renounce  its  burdens.  It  is 
a  sufficient  answer  to  say  that  the  charges 
for  freight  were  due,  and  defendant  merely 
discharged  his  l^^al  obligation  in  paying 
them.  The  payment  of  a  valid  and  undis-l 
puted  past-due  debt  is  not  a  sufficient  con- 
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sideration  to  support  a  new  contract,  or  to 
be  the  basis  of  an  estoppel. 
The  judgment  appealed  from  is  affirmed. 


OOIiORADO  SUPRBME  OOURT. 

VIRGIL  VAN  GORDER,  Appt, 

V. 

MARY  EVELYN  VAN  GORDER. 

(—  Colo.  — ,  129  Pac.  226.) 

Appeal  —  alimony  —  interference  with 
award. 

1.  An  award  of  alimony  in  a  divorce  pro- 
ceeding will  not  be  disturbed  on  appeal  un- 
less a  clear  abuse  of  discretion  on  the  part 
of  the  trial  court  has  been  shown. 

Note,  ^  l>ivor€!€ :  amount  of  permanent 
alifnony  on  ahaolute  divorce. 

I.  General  principles  and  rules. 

a.  Discretion,   990. 

b.  Matters  and  elements  to  be  con- 

sidered. 

1.  In  general,    1000. 

2.  Husband's   ability. 

(a)  Generally,    1002. 

(b)  Property    or   accumula- 

tions,  1002. 
(o)  Income  or  earning  pow- 
er,   1003. 

(d)  Expectancies    or    pros- 

pects,   1003. 

(e)  Pension  money,   1004. 

8.  Wife's  property  or  intcreata, 

1004. 
4.  Husband's  conduct,    1005. 
6.  Wife's  conduct,  1005. 

6.  Duration   of   marriage,  1005. 

7.  Wife's  pregnancy,   1006. 

8.  Interest  on  payments,  1006. 

9.  Specific  proportions,   1006. 
II.  Amount  fixed  by  statute,    1007. 

III.  Illustrations. 

a.  In  general,  1000. 

b.  Excessive  amount. 

1.  Where  husband  is  at  fanii 

(a)  In  gross,  1010. 

(b)  In  periodical  paymenta, 

1012. 

2.  Where  wife  is  at  fault,  1013. 
C.  Inadequate  amount. 

1.  Where  husband  is  at  fault. 

(a)  In  gross,  1013. 

(b)  In  periodical  payments, 

1015. 

2.  Where  wife  is  at  fault,  1015. 
d.  Reasonable  or  not  unreasonable. 

1.  Where  husband  is  at  fault 

(a)  In  gross,  1015. 

(b)  In  periodical  payments, 

1020. 

2.  Where  wife  is  at  fault,  1023. 
a.  Rewards    other    than    in    money, 

1024. 
f.  Modification    because    of    changed 
conditions,   1026. 
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means  of  support,  and,  from  her  age  and 
health,  was  unable  to  earn  anything.  The 
trial  court  made  an  allowance  of  $6,000  ali- 
mony, which  was  sustained  by  the  supreme 
court  of  Missouri.  In  the  opinion  of  the 
court  Justice  Brace  makes  the  following 
comment:  "That  decree  gives  the  plaintiff 
a  moiety  of  the  defendant's  fortune.  Is  it 
under  the  circumstances  too  much?  As 
before  intimated,  this  fortune  represents 
the  joint  labor,  thrift,  and  economy  of 
thirty -three  years  of  the  married  life  of 
the  plaintiff  and  defendant.  The  one  equally 
with  the  other  is  the  meritorious  cause  of 
its  existence;  by  hard  work  faithfully  per- 
formed by  each  within  their  respective 
spheres,  it  was  saved  and  laid  by,  from 
the   rewards   of   their    daily    labor.     They 


should  have  gone  down  to  their  graves  in 
its  mutual  enjoyment;  that  they  have  not 
done  so  is  not  the  fault  of  the  plaintiff: 
without  fault  upon  her  part,  she  has,  by 
the  brutal  and  unfaithful  conduct  of  her 
husband,  been  deprived  of  the  fruits  of  her 
toil  and  thrown  upon  the  world  with  noth- 
ing but  a  little  household  furniture  the 
value  of  which  is  not  worth  estimating.  Her 
age  and  the  condition  of  her  health  is  such 
that  she  can  by  her  labor  do  but  little  to- 
wards making  a  support,  and  reduces  to  an 
inappreciable  amount  the  suggested  value 
of  her  inchoate  right  of  dower  when  con- 
sidered in  connection  with  the  age  and 
health  of  the  defendant.  The  husband  is  in 
possession  of  all  the  fruits  of  their  joint 
labor;  he  has  it  invested  in  real  estate  and 


and  adopt  as  a  basis  of  its  decree  a  division 
of  the  anticipated  spoils  of  iniquity." 

And,  it  was  held  in  Davis  v.  Davis,  31 
Ohio  C.  C.  136,  that  a  court  may  not  take 
into  consideration  an  expectancy  in  fix- 
ing a  proper  allowance  as  alimony.  The 
court  said  that  it  had  searched  for  cases  in 
which  the  question  had  been  passed  upon, 
but  that  the  search  had  been  to  no  avail  in 
finding  direct  authority,  and  quotes  from 
Cox  V.  Cox,  20  Ohio  St.  439,  set  out  in  the 
note  in  4  L.RJl.(N.S.)  909;  as  follows: 
''The  court  has  a  broad  discretion  in  de- 
termining the  amount  of  alimony.  In  a 
proper  case,  there  is  no  good  reason  why 
the  court  may  not,  among  other  things,  look 
to  and  regard  what  the  husband  has  in  ex- 
pectancy as  well  as  that  which  he  has  in 
possession.  Here,  however,  the  courts  were 
not  called  upon  to  do  so.  The  expectancy 
had  become  realized  and  become  part  of 
the  husband's  estate."  But  this  court  said: 
"This  language  is  entitled  to  the  highest 
respect,  but  it  is  not  authoritative  as  it 
would  have  been  if  essential  to  the  deter- 
mination of  the  case  considered  by  the  su- 
preme court." 

(e)  PenMon  money. 

The  husband's  pension  money  may  be  con- 
sidered in  fixing  the  amount  of  alimony. 
Hedrick  v.  Hedrick,  128  Ind.  622,  26  N.  E. 
768;  Tully  v.  TuUy,  159  Mass.  91,  34  N.  E. 
79;  McDonald  v.  McDonald,  117  Iowa,  307, 
90  N.  W.  603;  Bailey  v.  Bailey.  76  Vt.  264, 
65  L.R.A.  332,  104  Am.  St.  Rep.  935,  56 
Atl.  1014. 

3.  Wife's  property  or  interests. 

Since  alimony  is  intended  primarily  for 
the  support  of  the  wife,  it  seems  quite  prop- 
er to  consider  the  separate  property  or  in- 
come of  the  wife  in  determining  the  amount 
of  alimony  to  be  allowed,  and  many  cases 
recognize  the  wife's  worth  or  income  as 
an  important  factor  in  arriving  at  a  proper 
conclusion  of  the  question.  Chaires  v. 
Chaires,  10  Fla.  308  {dictum,  where  evi- 
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dence  of  her  income  widely  at  variance  and 
decree  not  disturbed  on  appeal) ;  Freder- 
icks V.  Sault,  19  Ind.  App.  604,  49  N.  £. 
909  {dictum) ;  Morse  v.  Morse,  25  Ind.  156 
(in  connection  with  the  amount  and  value 
of  husband's  property) ;  McDonald  v.  Mc- 
Donald, 117  Iowa,  307,  90  N.  W.  603  (where 
alimony  was  allowed  to  husband) ;  Fergu- 
son V.  Ferguson,  147  Mich.  673,  111  N.  \V. 
175  (especially  where  the  property  repre- 
sented property  transferred  by  the  husband 
to  compensate  her  in  part  for  the  wron^ 
for  which  divorce  was  granted) ;  Small 
V.  Small,  28  Neb.  843,  46  N.  W.  248;  Rav- 
les  V.  Rayles,  91  Neb.  506,  136  N.  W.  733 
(where  it  was  conceded  that  land  already- 
deeded  to  wife  on  previous  settlement  of 
Sroperty  rights  should  be  considered)  : 
lomaine  v.  Chauncev,  129  N.  Y.  566,  14 
L.R.A.  712,  26  Am.  St.  Rep.  544,  29  N.  E. 
826  {dictum);  Sullivan  v.  Sullivan,  170 
Mich.  557,  136  N.  W.  482,  (fact  that  wife 
was  worth  more  than  husband ) . 

So,  it  has  been  held  not  competent  for  a 
court  in  decreeing  alimony  to  allow  the  wife 
an  amount  less  than  the  value  of  her  inter- 
est in  property  held  by  the  entirety,  which 
it  was  required  that  she  relinquish.  Brown 
V.  Brown,  144  Mich.  654,  108  N.  W.  288: 
Delor  V.  Delor,  169  Mich.  624,  124  N.  W. 
644  {dictum). 

And  on  the  question  of  the  amount  of 
alimony,  it  has  been  held  proper  for  the 
wife  to  prove  the  value  of  property  ob- 
tained by  the  husband  from  the  marriage 
(Devaismes  v.  Devaismes,  3  Code  Rep.  124), 
and  for  him  to  prove  what  equities  he  has. 

Where  it  appeared  that  the  homestead 
was  purchased  with  the  wife's  money,  it 
was  properly  given  to  her  upon  the  divorce, 
and  the  husband  may  not  complain,  since 
the  wife  was  charged  with  the  support  of 
the  children  and  the  farm  was  charged 
with  $76  per  annum  for  his  support.  Casey 
V.  Casey,  116  Iowa,  655,  88  N.  W.  937. 

In  Brick  v.  Brick,  65  Mich.  230,  31  N.  W. 
907,  33  N.  W.  761,  the  court,  in  affirming  a 
decree  of  the  lower  court,  noted  that  the 
circumstances  of  the  acquisition  of  a  lot 
made  it  just  that  the  injured  wife  should 
have  it. 
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— $500  in  gross  and  $10  per  month,  and 
the  continuing  amount  was  not  allowed,  in- 
asmuch as  the  husband  was  worth  only 
$1,000,  in  view  of  the  rule  that  the  amount 
should  be  just  and  equitable,  having  due 
regard  for  the  rights  of  each  party,  the 
ability  of  the  husband,  the  estate  of  the 
wife,  and  the  character  and  situation  of  the 
parties.  McGechie  t*  McGechie,  43  Neb. 
623,  61  N.  W.  692; 

— $400,  in  addition  to  $100  as  an  attor- 
neys' fee,  and  reduced  to  $150,  in  addition 
to  which  the  husband  had  given  the  wife 
certain  household  furniture,  where  the  hus- 
band was  worth  but  $300  and  was  without 
an  income.  Fletcher  v.  Fletcher,  21  Ky.  L. 
Rep.  1302,  54  S.  W.  953; 

—$400,  although  in  instalments,  and  re- 
duced to  $150,  where  the  husband  was  crip- 
pled and  able  to  earn  but  $125  a  year, 
while  the  wife  earned  quite  as  much  and 
probably  more.  Newton  v.  Newton,  28  Ky. 
t.  Rep.  15,  88  S.  W.  1050. 

(h)  In  periodical  payments. 

So,  in  the  following  cases,  where  the  wife 
procured  the  divorce,  the  amounts  named 
allowed  the  wife  as  alimony  to  be  paid  at 
stipulated  intervals  were  held  to  be  exces- 
sive under  the  circumstances  indicated: 

(In  those  cases  in  which  the  superior 
court  named  the  amount  which  it  deemed 
reasonable,  upon  ordering  reduction,  that 
amount  is  set  out  here,  following  the 
amount  held  to  be  excessive.) 

Annual. 

—^1,000  per  annum,  reduced  to  $500  (in 
addition  $500  a  year  had  been  allowed  for 
a  child),  although  the  husband's  income 
had  been  between  $3,000  and  $3,500  a  year, 
inasmuch  as  compelled  to  have  certain  pro- 
fessional equipment  and  maintain  an  office, 
and  the  wife  was  possessed  of  an  annuity 
of  $1,000.  Williams  v.  Williams,  3  Silv. 
Sup.  Gi.  385,  6  N.  Y.  Supp.  645; 

Monthly. 

^-$350  per  month,  which  included  main- 
tenance for  children,  and  reduced  to  $160 
per  month,  inasmuch  as  the  husband's  in- 
come was  only  $200  a  month.  The  court 
remarked  that  the  husband's  mother  had 
been  liberal  in  contributing  to  the  support 
of  the  family,  but  declined  to  force  her  to 
do  so,  in  order  to  prevent  the  punishment  of 
the  husband  for  contempt,  by  decreeing  an 
allowance  larger  than  his  income.  Sid  way 
V.  Sidway,  156  App.  Div.  375,  141  N.  Y. 
Supp.  391 ; 

--$75  per  month,  and  reduced  to  $30  per 
month,  inasmuch  as  the  husband  made  only 
$75  a  month,  and  owned  but  nonproductive 
property  valued  at  $200,  while  the  wife  had 
property  returning  $100  annuallv.  Folda 
V.  Folda,  174  Ala.  286,  56  So.  533*^; 

— $75  per  month,  where  the  wife  was 
given  most  of  the  community  property,  in 
view  of  the  fact  that  the  husband,  who  had 
the  custody  of  two  of  the  children,  earned 
44  LJIJL.(N.S.) 


only  $1,800  per  year.   EidenmuUer  y.  Eiden- 
muller,  37  Cal.  364; 

— $75  per  month  (including  maintenance 
of  infant),  and  reduced  to  $325  per  annum 
for  alimony  only,  although  the  husband's 
land  was  worth  $19,000  net;  since  there 
were  some  dependent  upon  him  for  support, 
and  the  land  yielded  comparatively  small 
returns,  out  of  which  he  had  to  pay  certain 
fixed  charges,  taxes,  insurance,  and  r^airs. 
Gooding  v.  Gooding,  104  Ky.  755,  47  S.  W. 
1090,  48  S.  W.  432 ; 

— $35  per  month  and  reduced  to  $400  per 
year,  where  it  appeared  that  the  husband's 
170-acre  farm,  valued  by  various  witnesses 
at  from  $150  to  $225  per  acre,  was  mort- 
gaged for  $7,500,  in  addition  to  which  he 
owed  several  thousand  dollars.  The  court 
noted  that  the  affection  of  the  young  child, 
for  whom  an  allowance  was  also  made, 
given  into  the  care  of  the  mother,  would 
require  her  attention  and  prevent  her  from 
working  to  increase  her  income.  Garrett  v. 
Garrett,  252  111.  318,  96  N.  E.  882,  revers- 
ing 160  111.  App.  322; 

— $30  per  month,  the  use  of  the  home- 
stead, worth  $1,000,  all  of  the  household 
furniture,  while  the  husband  must  pay 
taxes,  insurance,  and  a  mortgage,  and  al- 
tered to  $25  per  month  for  a  period  of  three 
years;  the  homestead  absolutely  subject  to 
a  mortgage  for  $1,000,  while  the  husband 
must  pay  a  joint  note  of  $300;  where  the 
wife  was  fifty  years  of  age  and  in  a  feeble 
condition,  and  the  husband  was  fifty-four 
years  old,  earning  a  salary  of  $100  per 
month  ($125  for  a  professedly  short  time), 
although  the  wife's  needs  may  not  be  en- 
tirely satisfied,  even  though  she  has  some 
help  from  a  son, — in  view  of  the  financial 
conditions  of  the  parties  and  the  fact  that 
the  time  of  the  decrease  of  the  husband's 
salary  was  not  far  awav.  Evans  v.  Evans, 
—  Iowa,  — ,  140  N.  W.*801; 

— $30,  and  reduced  to  $125  per  year  (al- 
though the  allowance  was  also  for  the  sup- 
port of  a  child),  in  view  of  the  age  and 
ability  of  the  husband  to  labor  and  the 
needs  and  situation  of  the  parties,  the  hus- 
band being  worth  probably  $2,000  or  $3,000. 
Freeman  v.  Freeman,  11  Ky.  L.  Rep.  822, 
13  S.  W.  246; 

—$30  per  month  and  reduced  to  $20, 
where  the  husband's  conduct  had  not  been 
commendable,  and  he  conveyed  the  idea,  in 
an  elusive  manner,  that  his  income  was  $40 
a  month.  The  court  remarked  that  it  gave 
the  husband  the  benefit  of  the  doubt.  Mur- 
phy V.  Murphy,  9  Kulp,  183; 

— $25  per  month  and  in  addition  con- 
firming the  title  to  the  real  property  in  her. 
free  from  the  husband's  claim,  and  altered 
so  that  the  wife  should  have  one  third  of 
the  value  of  the  real  property,  which  rep- 
resented the  whole  of  the  husband's  prop- 
erty. Irwin  V.  Irwin,  107  Ky.  24,  62  S.  W. 
927; 

—$20  per  month,  in  addition  to  the 
homestead,  and  in  view  of  the  limited  re- 
sources of  the  husband,  the  monthly  allow- 
ance was  omitted.  The  court  remarked 
that,  in  order  to  protect  the  wife  in  the 
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use  of  the  home8tea4,  it  might  be  necessary 
to  make  a  further  order  in  regard  to  the 
allowance.  Small  ▼.  Small,  28  Neb.  843,  45 
N.  W.  248; 

Weekly. 

— $38  a  week  and  reduced  to  $25  per 
week,  where  the  husband's  income  of  $7,500 
was  to  be  reduced,  the  income  was  wholly 
dependent  upon  the  rendering  of  his  per- 
sonal service,  and  the  amount  was  subject 
to  be  reduced  or  withdrawn  entirely  by  cir- 
cumstances over  which  he  had  no  control, 
and  in  view  of  the  fact  that  the  husband 
was  constantly  under  medical  treatment, 
and  the  court  said:  "The  rule  insisted 
upon  by  the  plaintiff  that  a  wife  would  be 
entitled  to  receive  one  third  of  her  hus- 
band's income  is  not,  and  never  has  been, 
arbitrarily  applied.  Where  the  income  is 
that  received  from  investments,  or  a  certain 
salary  paid,,  it  may  not  be  said  to  be  un- 
just; but  where,  as  in  this  case,  it  is  based 
entirely  upon  the  personal  services  ren- 
dered by  a  husband,  and  which  are  liable  tp 
be  reduced  or  entirely  taken  away  by  condi- 
tions beyond  the  control  of  the  husband, 
thus  being  of  such  an  uncertain  character 
that  they  cannot  be  depended  upon,  and 
where  the  defendant  has  absolutely  no  in- 
come or  means  from  which  it  can  be  sup- 
plied, it  would  seem  that  an  allowance  of 
one  third  of  the  income  was  in  excess  of 
that  which  should  be  allowed."  Cowles  v. 
Cowles,  29  App.  Div.  476,  51  N.  T.  6upp. 
1067. 

2,  Where  wife  is  at  fauU* 

These  amounts  allowed  to  a  wife  as  ali- 
mony payable  in  gross  and  in  periodical  in- 
stalments, where  the  divorce  was  procured 
for  her  fault,  were  held  excessive  under  the 
circumstances  indicated: 

— $500,  where  the  husband  was  worth 
$1,600  (dictum).  Chandler  v.  Chandler,  13 
Ind.  492; 

— $433  or  one  third  of  the  husband's 
property,  valued  at  $1,300,  and  reduced  to 
$150,  payable  in  instalments,  where  the  di- 
vorce was  granted  because  of  the  woman's 
adultery,  although  she  assisted  in  the  ac- 
cumulation of  the  estate  and  was  fifty -three 
years  old,  because  of  the  husband's  age  and 
general  inability  to  do  much  labor.  Conner 
v.  Conner,  29  Ind.  48; 

—$1,000,  and  reduced  to  $500,  inasmuch 
as  the  wife  brought  no  property  to  the  mar- 
riage, and  she  married  with  full  knowledge 
of  his  habits  of  life,  and  left  him  without 
cause,  but  she  was  entitled  to  some  consid- 
eration inasmuch  as  she  suffered  a  miscar- 
riage soon  after  the  separation.  Lofvander 
v.  Lofvander,  146  Mich.  370,  109  N.  W.  662; 

— $400  per  annum,  and  changed  to  $1,000 
in  gross,  where  the  divorce  was  granted  on 
proof  of  a  five-year  separation,  the  husband 
was  worth  about  $2,000,  with  an  income  of 
from  $1,000  to  $3,000,  while  the  wife  was 
worth  $3,000,  in  view  of  the  circumstances 
and  the  amount  he  had  already  paid  by 
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order  of  the  court.    Newsome  v.  Newsome, 
95  Ky.  383,  25  S.  W.  878; 

— $25  per  month,  in  view  of  the  husband's- 
want  of  property,  profession,  or  employ- 
ment, of  his  endeavors  to  secure  employ- 
ment, and  of  the  "hard  times."  Culpepper 
V.  Culpepper,  98  Ga.  304,  25  S.  E.  443. 

o.  InadeqtMte  amount. 
1.  Where  husband,  is  at  fault. 

(a)  In  gross. 

The  amounts  allowed  as  alimony  in  gross 
to  the  wife  at  whose  suit  the  divorce  was 
granted  were  held  inadequate  or  improper,, 
in  these  cases,  under  the  circumstances  in- 
dicated: (In  those  cases  in  which  the  su- 
perior court  determined  the  reasonable  and 
adequate  allowance,  that  amount  is  also- 
mentioned.) 

— $3,500,  increased  so  as  to  allow  the 
complainant  the  homestead  worth  $7,000,, 
in  lieu  of  her  interest  in  other  real  estate,, 
where  it  seemed  that  the  husband  owned! 
other  real  estate  of  the  value  of.  the  home- 
stead,  and  the  conclusion  being  irresistible* 
that  his  large  business  was  yielding  some* 
profit,  and,  since  he  had  wronged  the  wife, 
it  was  his  duty  to  contribute  to  the  estab- 
lishment of  a  new  home.  Brown  v.  Brown, 
144  Mich.  654,  108  N.  W.  288; 

— $2,792,  and  in  addition  property  wortb 
$3,700,  equal  in  amount  to  one  third  of  the 
estimated  value  of  the  husband's  property, 
and  the  cash  allowance  increased  to  $5,000 
for  alimony  and  in  lieu  of  dower,  in  view 
of  a  lumbering  contract  out  of  which  it 
seemed  that  the  husband  had  had  large 
profits  in  the  past  and  would  so  have  in  the 
future.  Homing  v.  Horning,  107  Mich. 
587,  65  N.  W.  555; 

--42,000,  increased  to  $5,500,  payable  in 
instalments,  or  one  third  of  the  husband's 
property  at  the  time  of  the  decree,  although 
it  was  accumulated  prior  to  the  marriage 
and  the  wife  brought  nothing  to  the  mar- 
iage,  inasmuch  as  there  were  no  children, 
the  wife  was  thirty-six  years  old,  in  view 
of  her  chances  of  remarriage,  and  also  hav- 
ing in  mind  the  fact  that  he  must  pay 
about  $630  for  court  and  temporary  costs, 
but  also  that  prior  to  the  suit  he  had  trans- 
ferred property  valued  at  $8,000  to  a  sister 
in  expectation  of  this  proceeding; 

—-$2,000,  represented  by  the  homestead 
and  certain  other  property  and  increased  by 
$2,500.  inasmuch  as  the  husband  was  worth 
$14,000,  and  the  eourt  said:  "A  general 
rule  by  which  to  determine  the  amount  of 
alimony  to  be  allowed  the  divorced  wife  ia 
laid  down  in  §  1029,  2  Bishop  on  Marriage, 
Divorce  ft  Separation,  as  follows,  "Die 
dissolution  of  a  marriage  by  divorce  is 
analogous  to  its  dissolution  by  death.  A 
judicial  separation  from  bed  and  board  is 
partly  so.  In  a  sort  of  general  way,  with 
variations  after  which  it  is  not  needful  here 
to  inquire,  the  common  law  gives  the  widow, 
on  the  death  of  the  husband,  one  third  of 
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well  ofT  pecuniarily  as  though  the  cohabita- 
tion continued,  with  gomething  in  compen- 
sation for  her  injury,  such,  when  not  re- 
duced by  a  separate  income  of  her  ovn, 
maj'  well  be  regarded  aa  a  aort  of  common, 
matter  of  'course  proportion.'  "  The  amount 
should  be  varied,  however,  in  view  of  pe- 
culiar facts  and  circumstances.  Griffin  v. 
Griffin.  18  Utah,  9S,  66  Pac.  84; 

— 12,000.  increased  to  «5,000,  notwith. 
standing  that  the  divorce  was  granted  at 
the  instance  of  the  husband,  since  his  con- 
duct was  the  more  cruel,  where  the  husband 
was  worth  933,600  while  the  wife  had  no 
property,  and  after  the  marriage  became 
broken  in  health,  and  in  view  also  of  the 
fact  that  prior  to  the  divorce  she  had  her 
dower  rights.    Hyatt  v,  Hyatt,  33  Ind.  309; 

— Sl.eOO,  increased  to  32,000,  in  view  of 
the  relative  abilities  of  the  parties  to  pro- 
vide for  the  future,  where  the  husband  was 
worth  $6,000,  and  both  parties  were  in  poor 
health.  Zastrow  v.  Zastrow,  162  Uich.  292, 
127  N.  W.  369; 

— tl,SOO,  inasmuch  as  the  husband  had 
youth,  health,  strength,  and  business  abil- 
ity, and  the  court  said:  "Just  what  prop- 
erty appellee  then  had  is  not  satisfactorily 
shown.  But  it  is  shown  that  he  had  youth, 
health,  strength,  and  business  ability,  no 
mean  assets  in  these  times.  Many  a  man 
begins  life  with  the  charge  of  a  family  with 
no  more,  yet  achieves  success.  The  depend- 
ent condition  of  the  wife,  the  helplessness 
and  just  needs  of  their  child,  both  imposing 
legal  and  moral  obligations  upon  the  hus- 
band and  father  not  discharged  by  divorce, 
DOT  diminished  by  his  abandonment,  or 
want  of  affection,  are  elements  which  enter 
into  the  court's  consideration  in  fixing  the 
amount  of  alimony.  Not  only  what  ap- 
pellee had  when  the  action  was  begun,  but 
what  he  has  now,  and  his  reosonahle  ex- 
pectancy (Muir  V.  Muir,  supra,  and  his 
earning  capacity  (Canine  v.  Canine,  13  Kv. 
L.  Eep.  124,  1^6  8.  W.  367^  may  abo  >e 


attorneys'  fees),  since  the  husband  nu 
worth  96,000,  accumulated  during  the  ti- 
istence  of  the  marriage  relation,  with  Ux 
very  material  help  of  his  wife.  Vey  ».  Ver, 
160  Iowa,  166,  129  N.  W.  aOI; 

— 9800,  increased  to  ei,GOO,  since  both 
parties  were  over  sixty  years  old,  the  al- 
lowance waa  in  lien  of  dower,  and  the  hus- 
band was  worth  96,200,  whereas  the  wile 
had  $1,300.  Lawler  v.  Lawler,  157  Mich. 
JOT,  121  N.  W.  294; 

—^800,  increased  to  $1,200,  where  botb 
parties  were  granted  a  divorce,  and  the 
court  deemed  the  cose  of  neither  such  u 
to  enlist  sympathy,  where  the  husband  wu 
possessed  of  real  property  valued  at  $3,000. 
a  proportionate  amount  of  personal  prop- 
erty, and  some  debts.  Hoff  v.  Hoff,  43 
Mich.  281,  12  N.  W.  160; 

--9700,  increased  to  $3,600,  payable  is 
instalments,  the  husband's  farm  was  vorth 
from  $17,600  to  $20,400,  subject  to  an  en- 
cumbrance of  $3,300,  and  he  had  sufficient 
personal  property  to  cultivate  it.  and  uore- 
£vci  60  acres  of  it  were  acquired  during  tlw 
existence  of  the  marriage  relation  and  with 
the  help  of  the  wife.  Boxa  v.  Boia,  fl2  Krt. 
78,  137  N.  W.  B86; 

—9660,  in  addition  to  $1,250  worth  of 
real  property  conveyed  at  a  prior  time,  wi 
increased  to  $2,750,  where  the  husband  wss 
worth  $16,000  to  917,000.  The  court  te- 
marked  that  the  complainant  was  not  enti- 
tled to  a  very  liberal  allowance,  inasmucli 
as  the  property  had  been  accumulated  t? 
the  husband  before  the  marriage,  be  hMi 
three  living  children  hy  a  former  msrrisge, 
nnd  had  supported  the  complainant'e  dsugb- 
ter  until  she  married.  Schabel  v.  Scliabel, 
115   Mich.  487,  73  N,  W.  563; 

—$600,  increased  hy  an  allowance  of  120 
per  month  until  further  order,  for  sapport 
of  children  as  the  amount  repreaented  ali- 
mony and  the  maintenance  for  two  cbil- 
dren,  where  the  husband  claimed  to  be 
worth  about  9I,SO0,  while  the  wife  asserted 
tliat  he  was  worth  about  94,000,  tlie  court 
isidering    as    diminishing   tbe 
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for  pecuniary  reasons.     Yost  t.  Yost,  141 
Ind.  684,  41  N.  E.  11. 

In  Walston  v.  Walston,  —  Iowa,  — ,  126 
K.  W.  145,  an  allowance  of  less  than  $50 
was  held  inadequate,  and  the  wife  was  al- 
lowed $4,500,  inasmuch  as  the  husband  was 
worth  $25,000,  and  had  been  guilty  of  cruel 
and  inhuman  treatment,  although  the  par- 
ties had  lived  together  but  a  few  montlis. 

fb)  In  periodUxU  payments. 

So,  where  alimony  was  ordered  to  be  paid 
to  the  complainant  at  stipulated  intervals, 
under  the  conditions  suggested,  these 
amounts  were  held  to  be  inadequate  or  im- 
proper in  the  following  cases: 

---$6,000  per  annum  during  life  or  until 
remarriage,  commuted  to  $100,000  gross; 
husband  worth  $1,200,000,  mostly  invested 
in  stocks  and  bonds;  custody  of  child 
awarded  to  wife.  Lemp  v.  Lemp,  —  Mo. 
— ,  155  S.  W.  1067; 

—$360  per  annum,  increased  to  $500  per 
annum,  inasmuch  as  the  husband  was  worth 
eighteen  or  nineteen  thousand  dollars,  to 
the  amassing  of  which  it  may  be  said  that 
the  wife  contributed  equally  with  the  hus- 
band, by  manual  labor  and  economy,  and  in 
view  of  the  fact  that  the  wife  was  nearly 
past  the  period  within  which  she  could  per- 
form physical  labor.  Ressor  v.  Ressor,  82 
lU.  442; 

— $200  a  year,  whether  the  husband  was 
a  man  of  moderate  means  or  wealthy,  since 
his  aggression  caused  the  divorce  and  the 
wife  was  entitled  to  as  good  a  position  as 
though  she  were  living  with  him.  Packard 
V.  Packard,  34  Kan.  53,  7  Pac.  628  {dic- 
tum) ; 

— $10  per  month,,  altered  so  as  to  provide 
for  $2,000  in  gross,  where  husband  was 
worth  eight  or  nine  thousand  dollars  clear 
of  debt,  was  forty-three  years  old,  with  no 
one  dependent  upon  him,  and  had  ability 
to  earn  money.  Green  v.  Green,  152  Ky. 
486,  163  S.  W.  775. 

;9.  Where  AMfife  is  at  fault. 

In  Wilmore  v.  Wilmore,  16  B.  Mon.  49, 
an  award  of  property  of  the  value  of  $3,000 
(instead  of  property  of  the  value  of  $1,000), 
in  addition  to  property  worth  $96  a  year, 
as  well  as  other  property  of  little  value, 
was  held  proper,  where  the  husband  was 
worth  $20,390,  in  view  of  the  fact  that  the 
wife  contributed  largely  to  the  property, 
that  her  conduct  was  irreproachable  except 
in  abandoning  the  husband,  and  in  view  of 
the  respectability  of  the  parties,  their  ad- 
vanced age,  their  children  by  former  mar- 
riages, and  the  infirmities  of  the  wife. 

d.  Reasonable  or  not  unreasonable, 
1.  Where  husband  is  at  fault, 

(a)  In  gross. 

In  the  following  cases,  in  which  the  di- 
vorce was  granted  for  the  fault  of  the  hus- 
band, the  amounts  allowed  in  gross  as  ali- 
44  L.RJl.(N.S.) 


mony,  set  out  below,  were  determined  to  be 
proper  or  reasonable,  or  at  least  not  unrea- 
sonable, under  the  circumstances  suggested : 

— $100,000,  inasmuch  as  the  husband  was 
worth  $350,000,  while  the  wife  had  a  com- 
paratively small  estate  of  her  own,  although 
she  was  not  of  material  help  in  building  up 
the  fortune.     The  court  said:     "The  court 
should  take  into  consideration  the  past  re- 
lations  and   conduct   of   both   parties,   the 
health   and    age  of    each,   whether  or   not 
either   is    responsible    for   the    support   of 
others,  the  amount  and  source  of  the  hus- 
band's property,  their  station  in  life  and 
manner  of  living,  and  especially,  in  view 
of  all  the  testimony  in  the  case,  what  sum 
will  leave  the  financial  condition  of  the  wife 
during   her    life    not    inferior    to    what   it 
would  be  if  the  husband's  conduct  had  been 
correct    and    the    marriage    undissolved." 
The  court  said,   further:      "The  result  in 
I  this  case  is  rather  the  effort  of  rare,  born, 
educated,  and  exerted  power  to  make  and 
save  money.    Neither  can  we  adopt  the  pro- 
posed fiction  that  the  husband  is  to  be  con- 
sidered as  dead  by  reason  of  the  divorce, 
and   distribution   of   his   estate   should   be 
forthwith  had.     As  a  figure  o^  speech,  it 
may  be  said  that  he  is  dead  to  her,  but  to 
adopt   it   as   a   legal   fiction   under   which 
homicide  by  marriage  and  divorce  is  recog- 
nized, and  the  estates  of  erring  husbands 
distributed  to  divorcees,  would  be  to  offer  a 
premium  on  progressive  matrimony.    Legal 
fictions,  though  handy,  are  dangerous  tools. 
When   it  actually  comes  to  administering 
the  estate  of  her  husband,  a  wife  must  wait 
until   he   is   actually   dead.     The   wronged 
wife   can   always   secure   separate  mainte- 
nance and  legal  protection  without  absolute 
divorce.    While  it  may  be  computed,  under 
the  wife's  expectancy  of  life,  that  a  smaller 
sum  would  maintain  her  in  comfort,  as  well 
supplied  with  all  the  comforts  and  luxuries 
as  she  has  heretofore  been,  we  cannot  think 
that  the  award  in  this  case  is  excessive. 
The  delinquencies  of  the  husband  and  his 
financial   circumstances   entitle  her   to   an 
amount  which  will  assure  her  beyond  ques- 
tion generous  and   liberal  support  during 
her  remaining  years,  according  to  her  and 
his    station    in   life.     The    learned    circuit 
judge    manifestly    spent    much    time    and 
thought  upon  this  case.    He  saw  and  heard 
the  witnesses,  and  familiarized  himself  with 
the  testimonv  during  the  progress  of  a  long 
trial.    We  think  he  attuned  his  discretion 
to  proper  rules,  with  a  comprehensive  and 
equitable    view    of    all    the    questions    in- 
volved."    Bialy   v.   Bialy,   167   Mich.    559, 
133  N.  W.  496,  Ann.  Cas.  1913A,  800. 

— £7,500  secured  for  provision  for  wife, 
inasmuch  as  husband  was  worth  £30,000  or 
more.  Medley  v.  Medley,  L.  R.  7  Prob. 
Div.  122,  61  L.  J.  Prob.  N.  S.  74,  30  Week. 
Rep.  937; 

— $30,000,  in  view  of  the  husbaiid's  for- 
tune of  at  least  $100,000,  which  was  ac- 
quired by  the  united  efforts  of  the  parties, 
and,  since  the  divorce  was  granted  for  the 
misconduct  of  the  husband,  the  wife  ought 
not  to  be  placed  in  a  worse  position  than 
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if  she  ha4  surrived  the  husband.  Mussel- 
man  v.  Musselman,  44  Ind.  106  (husband's 
appeal) ; 

— $30,000,  inasmuch  as  provision  for  the 
husband's  three  children  by  a  former  mar- 
riare  had  been  made,  and  he  was  worth 
probably  not  less  than  $100,000.  Turner  v. 
Turner,  44  Ala.  437  ( husband's  appeal ) ; 

— ^£5,000,  where  husband  was  worth 
£16,000,  under  §  32  of  the  matrimonial 
causes  act  1857  (20  and  21  Vict.  chap.  85), 
providing  that  the  court  may  secure  such 
gross  sum  to  the  wife  or  such  annual  sum 
of  money  for  any  term  not  exceeding  her 
own  life,  as,  having  regard  to  her  fortune 
(if  any),  to  the  ability  of  the  husband,  and 
to  the  conduct  of  the  parties,  it  shall  deem 
reasonable.  Newton  v.  Newton  [1896] 
P.  36,  66  L,  J.  Prob.  N.  S.  15; 

—$20,000  in  property  where  property  out 
of  which  alimony  was  claimed  was  valued 
at  $45,000,  inasmuch  as  the  wife  had,  at 
the  incepti(m  of  the  business,  contributed 
$1,000,  and  when  the  husband  had  de- 
camped, her  interest  was  worth  $10,000, 
and  also  in  view  of  the*Tights  of  others  who 
had  contributed  their  labor  and  services  to 
increase  the  property,  and  having  regard 
also  to  the  claims  of  creditors.  Stillman 
V.  Stillman,  7  Baxt.  169  (husband's  ap- 
peal) ; 

— $20,000,  where  the  husband  was  worth 
$46,000,  inasmuch  as  the  wife  had  the  cus- 
todv  of  an  infant  whom  the  father  would 
probablv  deprive  of  any  interest  in  his  es- 
tate. The  court  mentioned  that  the  amount 
probably  exceeded  the  value  of  the  dower 
and  distributive  share  of  the  complainant, 
and  would  be  excessive  under  ordinary  cir- 
cumstances. Jeter  v.  Jeter,  36  Ala.  391 
(husband's  appeal) ; 

— ^11,000,  considering  the  small  amount 
of  interest  to  be  had  therefrom,  the  needs 
of  the  wife,  the  ability  of  the  husband,  who 
was  worth  thirty  to  thirty-flve  thousand 
dollars,  and  the  conduct  of  the  wife,  who 
was  not  wholly  blameless.  Viertel  v.  Vier- 
tel,  212  Mo.  562,  111  S.  W.  579  (husband's 
appeal) ; 

— £2,()00,  in  view  of  the  conduct  of  the 
husband,  who  was  guilty  of  desertion  and 
adultery,  while  the  wife  appeared  wholly 
blameless.  Morris  v.  Morris,  31  L.  J.  Prob. 
N.  S.  33; 

— $8,000,  since  that  sum  was  only  about 
a  third  of  $25,000,  which  estimate  of  the 
husband's  property  seemed  moderate.  See 
Minnesota  statute,  infra.  S^elbaum  v. 
Segelbaum,  39  Minn.  258,  39  N.  W.  492 
(husband's  appeal) ; 

— $7,000,  and  in  addition  $100  per  month, 
where  the  husband  sixty-one  years  old,  was 
worth  $80,000,  had  a  large  income,  inas- 
much as  the  wife,  sixty  years  of  age,  was 
without  fault,  had  been  married  about 
twenty  years,  had  helped  to  raise  the  hus- 
band's thildren  by  a  former  wife,  and  in 
view  of  the  high  social  position  of  the  par- 
tics.  Hooper  v.  Hooper,  102  Wis.  598,  44 
L.R.A.  725,  78  N.  W.  753  (husband's  ap- 
peal )  : 

— $7,000,  or  a  moiety  of  the  estate,  inas- 
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much  as  the  parties  had  labored  with  equal 
diligence,  and  the  allowance  included  the 
maintenance  for  three  children,  and  the 
amount  owed  by  the  wife  as  attorneys'  fees. 
De  Roche  v.  De  Roche,  12  N.  D.  17,  94  N. 
W.  767,  1  Ann.  Cas.  221  (husbands  ap- 
peal); 

— $6,175,  a  moiety  of  the  husband's  es- 
tate, since  the  whole  property  represents 
the  savin|;8  of  thirty-three  years  of  joint 
labor,  thrift,  and  economy,  and  he  was  in  a 
thriving  business,  and  in  view  of  her  deli- 
cate health  and  her  age,  which  reduced  to 
an  inappreciable  amount  the  su^ested 
value  of  her  inchoate  right  of  dower,  when 
considered  with  the  husband's  age.  Gercke 
V.  Gercke,  100  Mo.  237,  13  S.  W.  400  (hus- 
band's appeal) ; 

— $6,000,  inasmuch  as  the  husband  was 
worth  about  $23,000,  in  view  of  the  Ne- 
braska doctrine.  Cochran  v.  Cochran,  42 
Neb.  612,  60  N.  W.  942  (husband's  ap- 
peal); 

— $5,000,  where  the  husband  was  worth 
$24,000;  nor  will  the  amount  be  increased 
to  a  woman  young,  healthy,  and  unbur- 
dened by  children,  who  had  not  assisted  the 
husband  in  acquiring  his  property.  Walton 
V.  Walton,  57  Neb.  102,  77  N..  W.  392; 

— $5,000,  with  payment  necessary  within 
one  year.  The  court  said:  "In  considera- 
tion of  the  fact  that  the  appellant  has 
recently  been  in  possession  of  a  very  liberal 
estate,  and  which,  or  some  of  it,  he  may 
be  able  to  regain,  and  of  his  high  social 
position,  and  of  his  physical  and  mental 
ability,  and  of  his  skill,  industry,  and  en- 
terprise in  accumulating  property,  and  in 
consideration  of  his  outrageous  and  dastard 
cruelty  to  the  respondent,  which  makes  it 
necessary  that  she  should  seek  the  proto;- 
tion  of  another  home,  we  think  that  the 
$5,000  so  allowed  as  alimony  is  almost  un- 
reasonably small.  The  appellant  at  one 
time  seems  to  have  voluntarily  fixed  this 
amount  to  be  paid  to  the  respondent  in  con- 
sideration of  their  separation.  His  allow- 
ance to  her  would  not  be  likely  to  be 
unreasonably  or  liberally  high."  Pauly  v. 
Paulv,  69  Wis.  419,  34  N.  W.  512; 

— $5,000,  where  the  husband  estimated 
his  wealth  at  $15,000,  inasmuch,  however, 
as  he  clearly  underestimated  its  value. 
Barr  v.  Barr,  —  Iowa,  — ,  138  N.  W.  379 
(husband's  appeal) ; 

— $4,500,  although  the  husband  was 
worth  $40,000,  inasmuch  as  it  had  been 
amassed,  for  the  most  part,  prior  to  the 
marriage,  and  the  income  therefrom  was 
small,  and  in  view  of  the  comparatively 
short  duration  of  the  marriage  and  the 
disparity  in  their  ages,  habits,  and  disposi- 
tions. Blair  v.  Blair,  —  Utah,  — ,  38 
L,R.A.(N.S.)  269,  121  Pac.  19  (wife's  ap- 
peal); 

— $4,500,  especially  in  view  of  the  frugal 
and  industrious  life  of  the  wife,  who  had 
assisted  largely  in  the  accumulation  of  the 
ten  or  fifteen  thousand  dollars  which  the 
husband  was  worth,  and  in  view  of  the  fur- 
ther facts  that  he  had  given  some  thousands 
of  dollars  to  their  children,  and  was  pos- 
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sessed  of  some  six  to  eleven  hundred  and 
fifty  dollars  'of  the  wife's  property.  Beriy- 
man  v.  Berryman,  69  Mich.  605,  26  N.  W. 
789 '  (husband's  appeal) ; 

— $4,150,  and  in  lieu  of  any  right  of  the 
wife  in  the  husband's  estate,  since  the 'hus- 
band- was  worth  about  $16,000.  Inskeep  t. 
Inskeep,  5  Iowa,  204   (husband's  appeal); 

— $4,000,  in  addition  to  furniture  valued 
at  $1,000,  considering  the  wife's  situation, 
the  husband's  age  and  his  health,  and  his 
property  valued  at  $16,000,  out  of  which  he 
had  had  to  pay  some  $800  as  suit  expense. 
Wyrick  v.  Wyrick,  88  Neb.  9,  128  N.  W. 
662  (wife's  appeal) ; 

— $4,000,  where  the  husband's  property 
was  valued  at  something  over  $20,000.  De 
Ruiter  v.  De  Ruiter,  28  Ind.  App.  9,  91 
Am.  St.  Rep.  107,  62  N.  £.  100  (husband's 
appeal) ; 

— $4,()00,  where  the  husband,  seventy-two 
or  seventy-three  years  of  age,  was  worth 
about  $17,000,  while  the  wife  was  some 
forty-eight  or  nine  years  of  age,  and  it 
seemed  that  she  married  for  mercenary  rea- 
sons. Robson  V.  Robson,  161  Mich.  293,  126 
N.  W.  216   (wife's  appeal) ; 

—$4,000,  where  the  husband's  property 
was  of  the  value  of  $12,000,  of  the  yearly 
value  of  $200,  in  the  absence  of  the  evi- 
dence on  which  the  divorce  was  granted. 
Ifert  V.  Ifert,  29  Ind.  473  (husband's  ap- 
peal) ; 

— $3,800,  in  addition  to  furniture,  where 
the  source  of  the  purchase  price  of  the 
realty,  valued  at  $7,000,  was  not  clearly 
disclosed,  and  a  reduction  of  the  wife's  in- 
terest in  the  property  was  improper,  and 
the  husband  was  allowed  to  retain  his  stock 
of  goods.  Delor  v.  Delor,  159  Mich.  624, 
124  N.  W.  544  (husband's  appeal) ; 

— $3,500,  in  view  of  the  conduct  of  the 
husband,  his  youth,  ability,  life  estate  in 
390  acres  of  land,  subject  to  his  parent's 
life  estate,  and  of  the  poor  health  of  the 
wife,  who  had  no  property,  and  of  the  posi- 
tion in  life  and  habits  of  the  parties. 
Breedlove  v.  Breedlove,  27  Ind.  App.  560, 
61  N.  E.  797  (husband's  appeal) ; 

— $3,500,  where  the  husband  was  worth 
$11,500,  notwithstanding  the  fact  that  the 
wife  had  property  of  the  value  of  $8,000, 
given  over  by  the  husband  before  the  di- 
vorce. Olmstead  v.  Olmstead,  85  Conn.  478, 
83  Atl.  628   (husband's  appeal) ; 

— $3,500,  a  moiety  of  the  estate,  which 
was  accumulated  by  joint  labor,  since  the 
husband  was  guilty  of  cruelty,  had  an  in- 
come of  three  or  four  hundred  dollars  a 
month,  whereas  the  health  of  the  wife,  a 
woman  of  refinement,  was  permanently  im- 
paired by  the  husband's  fault,  notwith- 
standing the  fact  that  she  had  a  separate 
property  which  produced  a  small  income, 
but  was  mortgaged  to  its  full  value  at  a 
sale,  and  also  in  view  of  the  fact  that  at 
the  time  of  the  marriage  she  had  about 
$4,000,  from  which,  in  times  of  need,  she 
had  contributed  to  the  joint  support.  Kip- 
linger  V.  Kiplinger,  172  Mich.  552,  138  N. 
W.  2.30: 

— J83.500  /alimony  only)  inasmuch  as  the 
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wife  was  forty-three  years  of  age,  had  been 
faithful,  although  she  had  not  assisted  mn- 
terially  in  the  accumulation  of  the  prop- 
erty, and  had  the  care  of  two  children  (for 
whom  an  allowance  was  made  also),  since 
the  husband  was  guilty  of  cruel  treatment, 
and  was  worth  $9,000  clear  of  debt,  not 
including  the  valuable  good  will  of  the 
business  (which  would  have  been  given  se> 
rious  consideration  had  it  been  the  only 
asset — dictum) »  Freund  v.  Freund,  — 
Mich.  — ,  140  N.  W.  609  (husband's  ap- 
peal); 

— $3,500,  where  the  husband  was  worth 
not  less  than  $14,000,  inasmuch  as  the  wife, 
who  had  about  $2,00)0,  was  nearly  helpless, 
with  small  prospect  of  restoration  to  health. 
Doolittle  V.  Doolittle,  78  Iowa,  691,  6 
L.R.A.  187,  43  N.  W.  616  (husband's  ap- 
peal); 

— $3,000,  payable  in  three  instalments, 
where  husband  was  forty-nine  years  old, 
owned  real  property  of  the  value  of  $6,425, 
and  possessed  a  life  estate  in  land  of  the 
annual  rental  value  of  $1,272.  Boggs  v. 
Boggs,  45  Ind.  App.  397,  90  N.  E.  1040 
(husband's  appeal) ; 

—$3,000,  although  the  husband  was 
worth  from  twenty-one  to  twenty-five  thou- 
sand dollars,  inasmuch  as  children  by  a 
former  marriage  had  assisted  in  acquiring 
the  property.  Martin  v.  Martin,  160  Iowa, 
223,  129  N.  W.  816; 

--43,000,  where  a  husband  was  worth 
seventeen  or  eighteen  thousand  dollars,  or 
twelve  thousand  dollars  if  the  lowest  esti- 
mate be  taken,  in  view  of  the  husband's 
large  property  and  the  fact  that  the  wife 
would  have  the  care  and  support  of  the 
children.  Draper  v.  Draper,  68  III.  17 
(husband's  appeal) ; 

— $3,000  in  gross,  where  husband  was 
worth  $13,000.  Hooe  v.  Hooe,  122  Ky.  590, 
5  L.R.A.(N.8.)  729,  92  S.  W.  317,  13  Ann. 
Cas.  214; 

—42683.33,  where  husband  was  worth 
$8,050,  and  the  divorce  was  granted  for  his 
fault,  under  the  Minnesota  statute,  infra. 
Sodini  v.  Sodini,  96  Minn.  329,  104  N.  W. 
976; 

—$2,500,  payable  in  certain  instalments 
and  one  half  of  the  household  furniture, 
where  the  husband  was  worth  about  $5,500, 
the  fruit  of  the  joint  labors  of  the  parties. 
Trimble  v.  Trimble,  40  Iowa,  701  (hus- 
band's appeal) ; 

— $2,500,  where  the  husband  owned  a 
farm  of  160  acres  and  a  large  amount  of 
personalty,  although  he  claimed  a  debt  like 
in  amount  to  the  personalty.  Laycock  v. 
Laycock,  52  Or.  610,  98  Pac.  487 ; 

— $2,500,  where  the  husband  was  worth 
at  least  $5,000,  the  savings  from  equal  ef- 
fort by  both  parties,  where  it  appeared  that 
the  complainant,  who  was  childless,  had 
reached  an  age  which  prevented  the  earn- 
ing of  her  own  support,  while  the  husband 
was  in  a  much  better  condition  to  maintain 
himself.  Mills  v.  Mills.  88  Neb.  596,  130 
N.  W.  419  (husband's  appeal) ; 

— $2,500,  with  an  additional  allowance  of 
$2,000  in  the  event  of  the  release  of  dower 
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right  by  the  wife,  where  huBband's  person- 
alty was  worth  $6,000  and  realty  $10,000. 
KirkUnd  v.  Kirkland,  111  Mich.  166,  69 
K.  W.  233   (husband's  appeal) ; 

— $2,500,  inasmuch  as  the  husband  had 
$10,000,  and  the  wife  not  only  had  noth- 
ing, but  must  support  a  child.  Haight  v. 
Haight,  -—  Iowa,  — ,  82  N.  W.  443  (hus- 
band's  appeal)  ; 

— $2,5()0,  where  it  appeared  that  the 
husband  was  worth  $20,000  or  more.  Day 
V.  Day,  84  Iowa,  221,  60  N.  W.  979  (hus- 
band's   appeal) ; 

— $2,250,  where  husband  was  worth  $9,- 
000,  net,  was  intemperate,  and  in  view  of 
the  fact  that,  during  seven  years  prior  to 
the  divorce  and  after  the  separation,  the 
wife  supported  herself.  Woodbum  v.  Wood- 
burn,  47  Ind.  App.  696,  95  N.  £.  268  (hus- 
band's appeal) ; 

— $2,250,  or  a  moiety  of  the  estate,  in  the 
absence  of  a  showing  that  the  wife  had  any 
property.  Heist  v.  Heist,  48  Neb.  794,  67 
N.  W.  790   (husband's  appeal) ; 

— ^2,000,  where  it  appeared  that  the  hus- 
band was  worth  more  than  $8,500,  most  of 
which  was  accumulated  after  the  marriage, 
and  the  wife  had  some  money  of  her  own, 
probably  in  excess  of  $3,000.  Wilde  v. 
Wilde,  37  Neb.  891,  66  Mo.  724  (husband's 
appeal) ; 

—$2,000,  where  the  husband  was  worth 
010,500,  which  was  accumulated  by  the 
joint  endeavors  of  the  parties  (although 
the  facts  warranted  a  larger  amount). 
Conn  V.  Conn,  57  Ind.  323  (wife's  appeal) ; 

-^2,000,  in  view  of  the  fact  that  the 
husband  was  worth  $6,000,  that  he  was 
guilty  of  adultery,  that  the  wife  was  given 
the  custody  of  a  child,  the  good  social  and 
business  standing  of  the  parties,  and  their 
church  connections.  Johnson  v.  Johnson, 
36  111.  App.  152   (husband's  appeal) ; 

— $2,000,  where  the  husband  was  worth 
ten  to  fifteen  thousand  dollars,  notwith- 
standing the  fact  that  the  husband  had 
a  family  to  support  and  had  acquired  his 
property  prior  to  this  marriage.  Parsons 
v.  Parsons,  152  Iowa,  68,  131  N.  W.  17 
(husband's  appeal) ; 

— $2,000,  where  the  husband  was  worth 
fifteen  to  eighteen  thousand  dollars,  in 
view  of  the  doubt  as  to  the  entire  purity 
of  the  wife.  Rosenberger  v.  Rosenberger, 
160  Ky.  803,  150  S.  W.  1023. 

— $2,000,  where  the  husband  owned  prop- 
erty of  the  value  of  $18,000,  and  since  the 
wife  would  be  deprived  of  any  interest  in 
his  estate  at  death  by  reason  of  an  ante- 
nuptial contract.  Broyles  v.  Broyles,  32 
Ky.  L.  Rep.  445,  106  S.  W.  212  (husband's 
appeal) ; 

— $2,000,  which  also  was  in  lieu  of  tem- 
porary alimony  and  dower,  where  the  hus- 
band was  worth  several  thousand  dollars, 
had  failed  to  contribute  to  the  support  of 
his  wife,  and,  although  the  wife  was  guilty 
of  some  degree  of  misconduct,  and  had  im- 
posed upon  the  court  in  obtaining  her  de- 
cree, the  conduct  of  the  husband  was  never- 
theless reprehensible,  and  apparently  her 
refusal  to  cohabit  with  him  was  not  entire- 
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ly  without  cause.  It  seems  that  the  hus- 
band was  not  technically  guilty  of  the 
desertion  for  which  the  divorce  was  granted. 
Adams  v.  Seibly,  116  Mich.  402,  73  N.  W. 
377; 

-r-$2,000,  and  in  lieu  of  dower,  inasmuch 
as  the  husband  owned  valuable  personal 
and  real  property,  and  had  an  interest  of 
$7,000  in  his  father's  estate.  Reed  v.  Reed. 
86  Mich.  600,  49  N.  W.  687  (husband's 
appeal ) ; 

— $1,666,  or  one  third  of  the  husband's 
property,  in  view  of  his  fault,  the  lack  of 
the  wife  of  means  of  support,  her  unexcep- 
tionable conduct,  the  fact  that  neither  have 
children  to  support,  and  his  active  business 
ability.  Armstrong  v.  Armstrong,  32  Miss. 
279   (husband's  appeal) ; 

— $1,660,  inasmuch  as  the  husband  was 
worth  $4,500  net,  and  was  strong,  able- 
bodied,  and  thrifty,  in  addition  to  the 
restoration  of  $500,  which  came  to  him  by 
the  marriage.  Duvall  v.  Duvall,  147  Ky. 
426,  144  S.  W.  78   (husband's  appeal); 

— $1,590,  considering  that  the  care  and 
custody  of  a  child  was  imposed  on  the  wife, 
and  that  the  husband  admitted  that  he  was 
worth  $3,500,  and  some  evidence  tended  to 
show  that  he  was  worth  a  much  larger  sum. 
Metzler  v.  Metsler,  99  Ind.  384  (husband's 
appeal) ; 

— $1,500,  less  than  one  third  of  the  hus- 
band's property,  valued  at  $6,000,  where 
the  wife  had  the  care  of  two  children,  and 
this  was  said  by  the  court  to  be  "quite  as 
small  as  it  ought  to  be."  Robinson  v.  Rob- 
inson, 79  Cal.  511,  21  Pac.  1095  (husband's 
appeal) ; 

— $1,450,  payable  in  instalments,  in  view 
of  the  property  of  the  husband,  valued  at 
about  $5,500,  notwithstanding  that  he  owed 
comparatively  large  amounts  (the  court 
said  that  an  award  of  $1,000  would  have 
been  more  reasonable).  Smith  v.  Smith, 
60  Neb.  273,  83  N.  W.  72  (husband's 
appeal)  ; 

— $1,400,  where  the  husband  was  worth 
at  least  $1,550,  and  four  or  five  hundred 
more  according  to  witnesses,  inasmuch  as 
he  was  strong  and  employed  at  a  lucrative 
work,  since  he  had  been  guilty  of  lascivious 
conduct,  resulting  in  the  undermining  of 
the  constitution  of  the  wife  and  the  afflic- 
tion of  a  child  to  whom  the  mother's  con- 
stant care  and  attention  was  necessary. 
Gussman  v.  Gussman,  140  Ind.  433,  39  N.  E. 
918    (husband's  appeal); 

— $1,400,  considering  the  value  of  the 
husband's  estate.  Patrick  v.  Patrick,  30 
Ky.  L.  Rep.  1364,  101  S.  W.  328  {dictum) ; 

— $1,400,  where  the  husband  was  worth 
about  $4,500,  of  which  amount  a  farm  rep- 
resented two  thirds,  the  court  suggested 
that  it  took  judicial  notice  of  the  fact 
that  a  man  with  such  property  would  ex- 
perience difficulty  in  obtaining  the  amount 
within  the  specified  time.  Templeton  v. 
Templeton,  126  Mich.  44,  86  N.  W.  247 
(wife's  appeal) ; 

— $1,300,  payable  in  certain  instalments 
so  as  to  avoid  a  sacrifice,  in  view  of  the' 
ill-treatment  given  the  wife  and  the  habits 
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of  life  of  the  husband,  making  it  seemingly 
impossible  for  them  to  live  together,  where 
the  husband  was  possessed  of  a  $4,000  prop- 
erty. Farley  v.  Farley,  30  Iowa,  363  (hus- 
band's appeal) ; 

— $1,250,  where  the  husband  was  worth 
$4,500,  the  nucleus  of  which  was  $1,000 
which  the  wife  brought  to  the  marriage. 
Coffman  y.  Coffman,  13  Ky.  L.  Rep.  204; 

— $1,200,  where  the  husband  was  worth 
iifteen  or  twenty  thousand  dollars,  both 
parties  had  been  married  before,  and  the 
relation  existed  between  them  for  only 
about  two  years.  Garner  v.  Garner,  38 
Ind.  139  (husband's  appeal) ; 

— $1,200,  inasmuch  as  the  wife  was 
young,  had  no  dependents,  and  did  not 
assist  in  the  accumulation  of  the  husband's 
property,  which  was  of  the  value  of  $4,100, 
including  property  owned  by  the  entirety, 
while  he  had  to  provide  support  for  six 
minors.  Brasch  y.  Brasch,  168  Mich.  469, 
134  N.  W.  450   (wife's  appeal) ; 

— $1,180,  payable  in  instalments,  where 
the  husband  owned  property  valued  at  four 
or  five  thousand  dollars,  inasmuch  as  the 
husband  had  been  guilty  of  grossly  improp- 
er conduct,  habitual  abuse  and  cruelty. 
Rudman  v.  Rudman,  5  Ind.  03  (husband's 
appeal) ; 

—$1,000,  in  addition  to  a  very  small 
allowance,  inasmuch  as  the  husband  had 
stated  that  he  believed  he  was  worth  from 
live  to  ten  thousand  dollars.  Boggers  v. 
Boggers,  6  Baxt.  299    (husband's  appeal) ; 

---$1,000,  in  addition  to  an  allowance  of 
a  one-third  interest  in  the  real  property, 
valued  at  $8,000,  besides  which  the  husband 
was  worth  $4,600.  But  the  court  did  allow 
the  wife  $20  per  month  (a  like  amount  was 
paid  pendente  lite)  between  the  dates  of 
the  decree  of  the  lower  court  and  the  final 
decree.  Pope  v.  Pope,  47  Or.  298,  83  Pac. 
786   (husband's  appeal) ; 

— $1,000  (but  the  court  did  allow  the 
additional  7  per  cent  interest  on  deferred 
payments),  where  both  parties  had  been 
married  before,  and  the  husband,  a  cripple, 
sixty-three  years  of  age,  was  worth  $9,679. 
The  court  remarked  that  his  prayer  for  a 
reduction  was  untenable,  and  that  the 
equity,  if  with  either,  was  in  the  wife's 
assertion  of  inadequacy.  Tietken  v.  Tiet- 
ken,  60  Neb.  138,  82  N.  W.  367; 

--4(1,000,  where  the  husband  was  worth 
$2,200  to  $2,400,  which  represented  the 
joint  savinfi^s  of  the  parties,  and  in  view  of 
tlie  husband's  monthly  salary  of  about  $125. 
of  the  fact  that  he  was  between  forty  and 
forty-five  years  old,  while  the  wife  was 
thirty-five  or  forty  years  old,  had  no  prop- 
erty, and  was  ffiven  the  custody  of  the 
children  (for  whom  an  additional  allow- 
ance was  made),  in  accord  with  the  so- 
called  Nebraska  rule  that  the  amount  of 
alimony  should  be  •  just  and  equitable, 
having  due  regard  for  the  rights  of  the 
parties,  the  ability  of  the  husband,  the  es- 
tate of  the  wife,  if  any,  and  the  character 
and  situation  of  the  parties.  Hays  v.  Hays, 
76  Neb.  728,  106  N.  W.  773  (husband's 
appeal) ; 
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— $1,000  payable  in  small  monthly  instal- 
ments, since  the  husband  had  nothing  but 
his  earnings,  which  were  small.  Hale  v. 
Hale,  137  Ky.  831,  127  S.  W.  476; 

—$1,000,  where  the  husband  was  worth 
$3,600  free  from  debt,  was  entitled  to  a 
one-third  interest  in  his  father's  estate, 
valued  at  $4,000,  and  then  subject  to  a 
life  estate  likely  to  be  soon  extinguished, 
in  view  of  the  circumstances  of  the  separa- 
tion and  the  health  and  thrift  of  the  hus- 
band, while  the  wife  had  little  or  no  earn- 
ing capacity,  and  her  father  was  a  poor 
man.  Thompson  v.  Thompson,  27  Ky.  L. 
Rep.  516,  85  8.  W.  730 ; 

—$1,000,  payable  in  instalments,  where 
the  husband's  property  was  valued  at  $1,- 
700  and  his  income  was  $1,180  per  annum. 
Abey  v.  Abey,  32  Iowa,  676  (husband's  ap- 
peal) ; 

— $1,000,  in  addition  to  an  attprney  fee 
of  $250,  where  the  husband's  property,  ex- 
cept for  an  equity  of  less  than  $2,500  in 
real  estate,  had  been  exhausted  by  the  ex- 
pense of  litigation,  and  the  remaining 
property  represented  the  product  of  the 
joint  efforts  of  the  parties,  "and  perhaps 
the  claim  of  one  to  it  is  as  good  as  that  of 
the  other."  Rea  v.  Rea,  63  Mich.  40,  18 
N.  W.  551 ; 

— $970,  where  that  sum,  in  addition  to 
the  wife's  own  estate  and  the  value  of  the 
property  in  her  name,  acquired  by  joint 
effort,  equals  the  value  of  the  husband's 
estate  after  the  payment  of  alimony.  King 
V.  King,  79  Neb.  852,  113  N.  W.  538  (wife's 
appeal) ; 

— $800,  where'  the  husband  was  worth 
three  or  four  thousand  dollars  and  had  an 
earning  capacity  of  fifty  to  one  hundred 
dollars  a  month.  Anderson  v.  Anderson, 
152  Ky.  773,  154  fi.  W.  1  (husband's  ap- 
peal) ; 

— $800,  notwithstanding  the  husband  had 
acquired  four  or  five  thousand  dollars, 
which  represented  his  whole  property,  after 
the  separation,  and  the  wife  had  been  per- 
mitted to  claim  real  property  valued  at 
four  or  five  hundred  dollars,  toward  the 
purchase  of  which  she  had  contributed  the 
larger  sum,  in  view  of  the  fact  that  for 
many  years  she  had  eked  out  a  living  for 
the  children  and  herself  by  manual  labor, 
and  of  the  T)aucity  of  the  husband's  contri- 
butions. Skinner  v.  Skinner,  47  Ind.  App. 
670,  95  N.  £.  128   (husband's  appeal) ; 

---$750,  a  moiety  of  the  personalty,  and 
100  acres,  a  moiety  of  the  realty,  since  the 
wife,  by  frugality  and  industry,  assisted 
materially  in  the  accumulation  of  the  prop- 
erty, and  in  view  of  her  industry  and 
feeble  condition  and  the  fact  that  she  was 
bound  to  support  four  children.  Oabtrco 
V.  Crabtree,  27  Ky.  L.  Rep.  435,  85  S.  W. 
211   (husband's  appeal) ; 

— $700,  inasmuch  as  the  husband  was  at 
fault,  was  worth  $900  to  $1,500,  and  the 
wife  assumed  the  custody  of  the  child,  and 
by  reason  of  the  husband's  fraud  she  was 
compelled  to  enter  into  lengthy  litigation. 
Graves  v.  Graves,  138  Iowa,  17,  115  N.  W. 
488  (husband's  appeal) ; 
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— $600,  inasmueh  as  the  husband  was 
worth  six  or  seven  thousand  dollars,  and 
had  received  and  retained  a  sum  larger  in 
amount  than  allowed  as  alimony,  from  the 
wife,  who  had  only  $550,  was  crippled,  and 
had  contributed  to  her  own  support  during 
the  marriage.  Watson  v.  Walson,  37  Ind. 
App.  548,  77  N.  E.  355  (husband's  appeal) ; 

—-$600,  since  shortly  before  the  divorce 
the  husband  had  about  $1,500  and  owned 
some  real  estate,  although  it  was  stipulated 
at  one  time  that  he  was  not  worth  more 
than  $810,  in  view  of  the  apparent  absence 
of  frankness  in  his  acts  as  a  witness.  Wag- 
oner V.  Wagoner,  128  Mich.  635,  87  N.  W. 
898  (husband's  appeal)  ; 

— $500,  where  the  wife  had  no  estate, 
while  the  husband  was  worth  about  $2,900 
clear  of  debt.  Barlow  v.  Barlow,  28  Ky. 
L.  Rep.  664,  90  S.  W.  216,  rehearing  denied 
in  28  Ky.  L.  Rep.  1014,  90  S.  W.  1055; 

— $500,  where  husband  was  worth  four 
or  five  thousand  dollars,  of  which  amount 
the  homestead  represented  $3,000,  in  view 
of  the  fact  that  the  parties  lived  together 
less  than  two  years,  that  the  wife  had  about 
$5,000  of  her  own,  and  had  contributed  but 
little,  if  anything,  to  the  accumulation  of 
property.    Wilson  v.  Wilson,  40  Iowa,  230; 

—^00,  in  view  of  the  husband's  health, 
youth,  and  vigor,  the  fact  that  he  was 
worth  $1,350  without  obligation,  whereas 
the  wife  was  given  the  custody  of  a  child. 
•Shehan  v.  Shehan,  152  Ky.  191,  153  S.  W. 
243    (husband's   appeal)  ; 

— $500,  in  addition  the  homestead,  valued 
at  $2,000,  where  the  total  value  of  the  prop- 
erty was  about  $5,600,  most  of  which  came 
from  the  wife,  and  all  but  $1,000  was  the 
result  of  their  joint  labor  and  there  were 
no  children.  Sesterhen  v.  Sesterhen,  60 
Iowa,  301,  14  N.  W.  333 ; 

— $500,  where  the  husband  owned  land 
valued  at  several  thousand  dollars.  Taylor 
V.  Taylor,  59  Wash.  306,  109  Pac.  1019 
(husband's  appeal); 

— ^400,  in  view  of  the  husband's  prop- 
erty, the  fact  that  the  wife  was  a  help  to 
him,  and  that  she  brought  some  money  to 
the  marriage.  Young  v.  Young,  12  Ky.  L. 
Rep.  886,  15  6.  W.  780  (husband's  appeal) ; 

— $300,  where  the  husband  owned  a  small 
amount  of  property.  The  court  said:  "It 
was  not  excessive,  if  he  did  not  own  any 
property.  He  was  a  young  man,  twenty- 
one  years  of  age,  and  able  to  work  and 
support  her.  She  was  a  girl  of  seventeen 
vears  of  age  when  he  married  her.  After 
hving  with  her  six  days,  he  abandoned  her 
without  having  given  her  anything  during 
the  time  they  had  lived  together,  or  making 
any  provision  for  her  support."  Sncdager 
v.  Kincaid,  22  Kv.  L.  Rep.  1347,  60  S.  W. 
522 ; 

—-$250,  in  view  of  the  husband's  small 
property,  his  old  age,  and  the  fact  that  he 
had  several  children  by  a  former  marriage. 
Russell  V.  Russell,  17  Ky.  L.  Rep.  798,  32 
S.  W.  619  (wife's  appeal,  but  divorce  grant- 
ed to  both  parties)  ; 

— $150,  in  monthly  $10  payments,  al- 
though prior  to  the  divorce,  the  parties  had 
44  L.R.A.(N.S.) 


an  equal  division  of  property,  where  the 
husbajid  had  so  arranged  his  property  that 
he  received  life  support,  plus  $24  per 
month,  and  in  view  of  his  conduct  and  the 
fact  that  he  was  exempted  from  the  support 
of  the  children,  which  was  imposed  upon 
the  wife.  McKnight  v.  McKnight,  5  Neb. 
(Unof.)  260,  98  N.  W.  62  (husband's  ap- 
peal) ; 

— $100,  where  the  husband  was  worth 
$2,500,  while  the  wife  owned  a  house  and 
the  property,  was  seventy-five  years  old 
and  the  seventh  wife  of  the  husband,  and 
he  was  her  fourth  husband,  inasmuch  aa 
without  excuse  she  refused  conjugal  privi- 
leges, and  for  her  fourteen  months'  resi- 
dence with  the  defendant,  had  received  a 
comfortable  support  and  in  addition  about 
$250.  Tumbleson  v.  Tumbleson,  79  Ind. 
558    (wife's  appeal) ; 

— $100,  in  addition  to  the  homestead^ 
valued  at  $1,000,  and  preserved  to  the  wife 
by  statute,  where  the  total  value  of  such 
allowance  equaled  at  least  one  half  of  the 
husband's  property.  Belcher  v.  Belcher, 
—  Tenn,  — ,  57  S.  W.  382. 

An  award  as  alimony  to  a  wife  of  a  sum 
of  money  equal  to  the  legal  interest  on 
one  third  of  the  value  of  the  defendant 
husband's  realty  as  it  existed  at  the  com- 
mencement of  the  suit,  together  with  a  sum 
of  money  equal  to  one-fifth  of  his  .person- 
al  estate  or  interests,  was  upheld  in  Kin^^ 
V.  King,  28  Ala.  315. 

(h)  In  periodical  payments. 

And  in  the  following  cases,  the  sums 
mentioned  aa  periodical  payments  were 
determined  to  be  reasonable  or  not  un- 
reasonable as  allowances  to  the  wife,  who 
had  obtained  a  divorce,  under  the  condi- 
tions pointed  out: 

— £1,600  per  annum,  in  addition  to  £1,400, 
where  the  husband's  income  was  £19.000  a 
year,  in  view  of  the  wife's  blameless  con- 
duct. Kettlewell  v.  Kettlewell  [1898]  P. 
138,  67  L.  J.  Prob.  N.  S.  16,  77  L.  T.  N.  S. 
631,  14  Times  L.  R.  96; 

— ^£3,000  per  annum;  petitioner  had  a 
further  annual  income  of  £1,400  provided 
by  the  husband,  whose  income  was  £19,000, 
annually,  husband  had  lived  in  a  luxu- 
rious manner,  the  wife,  who  had  no  chil- 
dren, had  had  little  before  marriage.  Ibid; 

— ^£1,100  per  annum  (including  an  amount 
obtained  by  the  marriage  settlement),  al- 
though the  husband's  health  was  poor,  and 
the  amount  allowed  equaled  one  third  of 
his  annual  gain,  notwithstanding  he  could 
withdraw  only  two  thirds  thereof  without 
his  partner's  consent.  Hanbury  v.  Han- 
bury  [1895]  A.  C.  417,  11  Reports,  302, 
72  L.  T.  N.  S.  480,  reversing  [1894]  P. 
315,  63  L.  J,  Prob.  N,  S.  105,  6  Reports, 
591,  70  L.  T.  N.  S.  569,  42  Week.  Rep.  434; 

— £1,000  per  annum,  a  moiety  of  the  hus- 
band's income,  where  the  wife  was  given 
the  custody  of  the  child,  Sir  John  Nicholl 
saying:  ''But  there  is  in  this  case  a  cir- 
cumstance which  ought  to  weigh  speeiallj 
in  favor  of  the  wife,  viz.,  that  the  bulk  of 
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jon  page- 71  of  the  Biennial  Report  for  the 
years  1907-08,  we  quote:  "In  view  of  the 
foregoing  provision  of  the  statutes  of  this 
etate»  and  of  the  weight  of  authority  to  the 
effect  that  clubs  or  associations  organized  in 
jgood  faith  for  lawful  social  enjoyment, 
under  the  usu&l  rules,  owning  property,  hav- 
ing a  board  or  committee  for  the  govern- 
ment of  its  affairs,  limiting  or  restricting 
its  membership  to  a  certain  number  or 
class,  requiring  individual  members  to  pos- 
sess certain  qualifications,  and  charging  an 
Admission  fee  or  dues,  do  not  come  within 
the  purview  of  similar  statutes,  I  am  of 
the  opinion  that  no  such  club  or  organiza- 
tion in  Nevada,  in  the  absence  of  further 
municipal  regulation,  is  liable  for  such 
license  under  the  present  law." 

The  title  of  the  act  relative  to  state  liquor 
licenses,  the  form  of  the  license  prescribed 
in  said  act,  and  the  provisions  of  the  stat- 
ute relative  to  county  liquor  licenses,  specif- 
ically refer  to  the  "business"  of  disposing 
of  liquors  by  retail  or  wholesale.  Rev. 
Laws,  §§  3733,  3734,  3777,  3778,  supra. 
The  term  "business,"  as  used  in  these  stat- 
tites,  clearly,  we  think,  means  business  in 
the  tradje  or  commercial  sense,  as  hetd  by 
the  courts  construing  similar  statutes. 

As  the  question  is  one  entirely  subject  to 
legislative  control,  the  legislature  can,  if  it 
so  desires,  amend  the  law  so  as  to  require 
licenses  from  social  clubs  the  same  as  it 
now  requires  the  same  from  persons  en- 
gaged in  the  business  of  selling  liquors. 

The  judgment  is  reversed. 

Talbot,  Ch.  J.,  concurs. 

Note. — McCarran,  J.,  having  become  a 
member  of  the  court  after  the  argument  and 
submission  of  the  case,  did  not  participate 
in  the  opinion. 


UOIiORADO  SUPREME  COURT. 

(In  Banc.) 

-ROBERT   WILLISON,   Building  Inspector, 

Plff.  in  Err., 
v. 

DEMMIE  P.  COOKE. 

(—  Colo.  — ,  130  Pac.  828.) 

Municipal  corporation  —  building  regu- 
lations "—  lines  •*-  consent  of  neigh- 
bors. 

1.  A   municipal   corporation  has   no   au- 


thority inherently,  or  under  the  general 
welfare  clause  of  its  charter,  to  require 
owners  of  property  on  residence  streets  to 
secure  the  consent  of  a  majority  of  the 
neighboring  property  owners  before  erect- 
ing a  business  block  thereon,  nor  to  require 
buildings  to  be  erected  with  respect  to  lines 
established  some  distance  from  the  street. 

Constltntional  law  —  property  rigbts  — 
building  restrictions. 

2.  Prohibiting  the  owner  of  a  lot  on  a 
residence  street  of  a  city  from  erecting 
thereon  a  business  block,  without  the  con- 
sent of  a  majority  of  the  neighboring  prop- 
erty owners,  and  requiring  the  building  to 
be  placed  on  a  building  line,  a  certain  dis- 
tance from  the  street,  deprives  him  of  his 
constitutional  property  rights. 

.   (March  3,  1913.) 

1j^  RROR  to  the  District  Court  for  the  City 
J  and  County  of  Denver  to  review  a  judg- 
ment in  favor  of  petitioner  in  a  mandamua 
proceeding  to  compel  respondent  to  issue  a 
permit  for  the  construction  of  a  building 
Affirmed. 

Statement  by  Gabbert,  J.: 

Defendant  in  error,  as  petitioner,  brought 
an  action  in  mandamus  against  the  plain- 
tiff in  error,  as  respondent,  in  his  official 
capacity  as  building  inspector  of  the  city 
and  county  of  Denver,  the  purpose  of  which 
was  to  compel  him  to  issue  a  permit  for 
the  construction  of  a  building  on  the  south- 
east corner  of  Colfax  avenue  and  Williams 
street.  In  his  petition,  petitioner  alleged 
that  he  was  the  owner  of  the  lots  in  ques- 
tion; that  respondent  was  the  duly  ap- 
pointed, qualified,  and  acting  building  in- 
spector of  the  city  and  county  of  Denver; 
that  lie  applied  to  respondent  for  a  permit 
for  the  erection  and  construction  of  a  one- 
story  brick  store  building  upon  his  lots,  to 
cost  the  sum  of  $10,000,  and  then  and  there 
submitted  and  filed  with  him  plana  and 
specifications  of  the  proposed  building, 
showing  and  describing  all  parts  of  the 
construction  thereof,  and  tendered  hini  $10, 
the  prescribed  fee  for  the  issuance  of  the 
permit  requested;  that  the  plans  and  spec- 
ifications submitted  to  and  filed  with  the 
inspector  indicated  and  showed  that  the 
work  to  be  done  in  the  construction  of  the 
building  was  in  all  respects  in  accordance 
with  the  provisions  of  the  ordinances  of  the 
city  and  county  of  Denver;  that  the  in- 
spector so  found,  but,  without  lawful  ex- 
cuse or  reason  therefor  other  than  the  pro- 
visions of  certain  ordinances  referred  to  by 


yote, — Potter     to     estuhlish     huilding    to   Eubank  v.   Richmond,   42   L.R.A.(N.S.  ^ 


line. 

'The  question  as  to  the  power  to  estab- 
lish a  building  line  is  discussed  in  the  note 
44  L.R.A.(N.S.) 


1123.  Two  additional  recent  cases  may  be 
mentioned. 

In  St.  Louis  v.  Handlan,  242  Mo.  88,  145 
S.  W.  421,  the  objection  to  an  ordinance  en- 
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number  and  title,  refused  to  issue  the  per- 
mit applied  for.  Petitioner  prayed  that  a 
peremptory  writ  of  mandamus  be  issued, 
directed  to  the  building  inspector,  ordering 
and  commanding  him,  upon  payment  or 
tender  of  the  proper  fee  therefor,  to  at 
once  issue  a  permit  for  the  erection  of  the 
proposed  building  on  the  lots  mentioned. 

To  this  pleading  the  respondent  answered, 
admitting  that  petitioner  was  the  owner  of 
the  lots  in  question;  alleged  that  they 
fronted  on  the  east  side  of  Williams  street, 
at  the  comer  of  Colfax  avenue;  admitted 
that,  in  so  far  as  the  application  and  the 
plans  and  specifications  of  the  proposed 
building  were  involved,  they  indicated  that 
the  construction  of  the  building  and  the 
materials  to  be  used  therein  were  in  all 
respects  in  accordance  with  the  provisions 
of  the  ordinances  of  the  city  and  county  of 
Denver,  and  that  he  found  the  plans  and 
specifications  submitted  to  him  by  the  pe- 
titioner to  be  in  full  compliance  with  such 
ordinances,  in  so  far  as  the  character  of 
the  building  or  the  construction  thereof, 
and  the  materials  to  be  used  therein,  were 
concerned;  but  alleged  that  the  building  as 
indicated  by  the  plans  and  specifications, 
as  well  as  the  application  for  the  permit  to 
erect  the  same,  and  in  so  far  as  the  erec- 
tion of  the  building  relates  to  the  location 
and  construction  thereof  upon  the  premises 
described,  did  not  comply  with  the  provi- 
sions of  the  ordinances  of  the  city  and 
county  of  Denver.  The  answer  then  sets 
out  the  ordinances  referred  to,  which  are  as 
follows: 

"In  the  following  described  section  or 
portion  of  the  city  and  county  of  Denver 
[then  follows  a  description  by  reference  to 
streets  which  includes  the  lots  in  ques- 
tion], it  shall  be  unlawful  to  build  or  erect 
or  make  addition  to  a  terrace  (for  more 
than  two  [2]  families),  apartment  house, 
or  flat  (for  more  than  four  [4]  families), 
store  building  or  factory  of  any  kind,  room- 
ing house  of  more  than  thirty  (30)  rooms, 


hotels,  or  any  buildings  similar  to  those 
before  mentioned,  unless  the  party  desiring 
a  building  permit  for  any  such  building 
has  first  secured  and  filed  with  the  build>, 
ing  inspector  the  signatures  of  a  majority 
of  the  owners  of  the  property  in  the  same 
block,  on  the  same  side  of  the  street,  and 
of  the  owners  of  the  property  in  the  block 
on  the  opposite  side  of  the  street  or  ave- 
nue, facing  same,  approving  of  the  erection 
of  such  a  building,  such  approval  to  be  ac- 
companied by  a  certificate  from  some  re- 
liable abstract  company  that  the  parties 
signing  the  same  are  the  owners  of  the 
property  for  which  they  signed.  Before 
issuing  any  permit  for  any  building,  as 
before  mentioned,  the  owner  must  specifi- 
cally agree  in  writing  to  build  said  build- 
ing on  a  line  of  the  average  distance  back 
from  the  front  line  of  lots  as  the  buildings 
on  the  same  side  of  the  street  in  the  same 
block;  whenever  such  buildings  are  pro- 
posed to  be  erected  on  corner  lots,  they 
shall  be  set  back  from  the  front  face  of  the 
lots  to  conform  to  the  other  buildings  on 
the  same  side  of  the  street  in  the  same 
block,  but  may  be  built  up  to  the  lot  line 
toward  the  street  or  avenue  on  the  long 
side  of  the  lot,  provided  that  for  the  pur- 
pose of  this  section,  the  frontage  of  all  lota 
within  the  city  and  county  of  Denver  shall 
be  and  remain  as  laid  out  and  platted  at 
the  time  of  the  passage  of  this  ordinance.'' 
Section  248,  Municipal  Code,  as  amended. 

"If  the  matters  mentioned  in  the  appli- 
cation for  a  permit,  or  the  plans  and  spec- 
ifications filed  with  the  same,  indicate  to 
the  building  inspector  that  the  work  to  be 
done  is  not  in  all  respects  in  accordance 
with  the  provisions  of  the  city  ordinances, 
he  shall  refuse  to  issue  a  permit  therefor 
until  the  same  has  been  made  so  to  com- 
ply, when  he  shall  issue  the  permit."  Id. 
§  226. 

"Whenever,  in  any  block  or  on  any  street 
or  avenue  in  the  residence  sections  of  the 
city  and  county  of  Denver,  and  fifty   (50) 


acted  under  a  charter  authorizing  the  estab- 
lishment of  a  building  line  for  property 
abutting  on  a  boulevard  was  held  not  to  be 
invalid  because  the  line  as  established  varied 
at  different  points  and  distances  from  the 
line  of  the  boulevard,  but  waa  held  void  be- 
cause it  assumed  to  exempt  certain  parcels 
of  property  altogether  from  the  building 
line  restriction.  No  question  seems  to  have 
been  suggested  in  this  case  as  to  the  con- 
stitutionality of  the  charter  authorizing  the 
establishment  of  a  building  line.  Nor  does 
any  such  question  appear  to  have  been 
raised  in  Benedict  v.  Pettea,  86  Conn.  637, 
84  Atl.  332,  which  merely  involved  the  con- 
sideration of  the  provisions  of  a  city  char- 
ter with  reference  to  the  procedure  for  the 
establishment  of  such  line. 
44  L.R.A.(N.S.) 


Cases  involving  the  widening  of  a  street 
and  the  changing  of  the  street  line,  of 
course,  present  a  different  question,  and 
are  not  within  the  scope  of  this  note.  A 
somewhat  analogous  question  as  to  the  con- 
stitutionality of  statutes  limiting  the  height 
of  buildings  is  treated  in  the  note  to  Welch 
V.  8wasey,  23  L.R.A.(N.S.)   1160. 

As  to  municipal  power  as  to  the  regula- 
tion of  signs  and  billboards,  see  case  of 
Curran  Bill  Posting  &  Distributing  Co.  v. 
Denver,  27  L.R.A.(N.S.)  644,  and  annota- 
tion referred  to  in  the  footnote  thereto. 

Generally  as  to  exercise  of  police  power 
for  esthetic  purposes,  see  note  to  Haller 
Sign  Works  v.  Pliysical  Culture  Training 
School,  34  L.R.A.(N.S.)  998.        G.  H.  P. 
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per  cent  of  the  lots  in  such  block  facing 
on  said  street  or  avenue  have  been  im- 
proved, and  the  building  line  of  the  improve- 
ments made  permanent,  it  shall  be  re- 
quired that  all  buildings  thereafter  erected 
on  adjoining  lots  within  such  block  and 
facing  on  the  same  street  or  avenue  must 
have  the  front  building  line  established  not 
nearer  to  the  front  lot  line  than  the  aver- 
age distance  back  from  the  front  line  of 
the  buildings  already  built.  .  .  ."  Id. 
§  250. 

The  answer  then  alleged  that  the  pe- 
titioner did  not  secure  and  file  with  the 
inspector  the  signatures  of  a  majority  of 
the  owners  of  the  property  in  the  block  on 
the  same  side  of  the  street  in  which  the 
lots  upon  which  it  was  proposed  to  erect 
the  building  are  located,  and  the  owners  of 
property  on  the  opposite  side  of  the  street 
facing  the  same,  approving  of  the  erection 
of  such  buildings;  nor  did  petitioner  spec- 
ifically agree,  in  writing,  to  erect  the  build- 
ing on  a  line  the  average  distance  back  from 
the  front  lot  line  of  lots  that  buildings  on 
the  same  side  of  the  street  in  the  block  in 
which  his  lots  are  situate  are  constructed; 
nor  did  ho  agree  that  the  building  pro- 
posed to  be  erected  should  be  set  back  from 
the  front  line  of  his  lots  to  conform  to  the 
other  buildings  on  the  same  side  of  the 
street  in  the  same  block,  but  in  fact  in- 
sisted that  the  ordinances  imposing  these 
conditions  as  a  condition  precedent  to  the 
issuance  of  a  permit  were  invalid  and  of 
no  effect.  The  answer  further  alleges  that 
the  permit  was  refused  because  of  the  fail- 
ure of  petitioner  to  comply  with  the  pro- 
visions of  the  ordinances  above  quoted,  in 
the  particulars  noted,  for  the  reason  that 
to  issue  the  permit  requested  in  such  cir- 
cumstances would  be  in  violation  of  such 
ordinances  and  contrary  to  the  duty  and 
obligation  of  respondent,  as  building  in- 
spector of  the  city  and  county  of  Denver. 
The  answer  does  not  raise  any  issue  upon 
the  question  that  the  proposed  building 
will  obstruct  the  street  or  sidewalk,  or 
upon  the  question  of  fire  protection  or  in- 
surance. 

To  this  answer  a  demurrer  was  filed  by 
petitioner,  challenging  its  sufficiency  to  con- 
stitute a  defense  to  the  petition.  This  de- 
murrer was  sustained;  and,  the  respondent 
electing  to  stand  upon  his  answer,  the 
court  ordered  that  a  peremptory  writ  of 
mandamus  issue,  as  prayed  for  by  peti- 
tioner. The  respondent  has  brought  the 
case  here  for  review  on  error. 

Messrs.  John  T.  Bottom  and  A.  Newton 
Patton,  with  Messrs.  Henry  A.  Llndsley 
and  George  Q.  Richmond,  for  plaintiff  in 
error. 
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Mr.  James  H.  Brown,  for  defendant  in 
error : 

Section  248  of  the  ordinance  is  void  as 
attempting  to  establish  a  rule  of  property 
between  private  individuals, — a  function 
not  within  the  scope  of  a  city  ordinance. 

Curran  Bill  Posting  A  Distributing  Co. 
V.  Denver,  47  Colo.  221,  27  L.R.A.(N.S.) 
644,  107  Pac.  262;  Re  Hong  Wah,  82  Fed. 
623;  Durango  v.  Reinsberg,  16  Colo.  327, 
26  Pac.  820;  Garland  v.  Denver,  11  Colo. 
534,  19  Pac.  460;  Greeley  v.  Hamman,  12 
Colo.  94,  20  Pac.  1;  Heeney  v.  Sprague,  11 
R.  I.  456,  23  Am.  Rep.  502;  Phillips  v. 
Allen,  41  Pa.«481,  82  Am.  Dec.  486;  But- 
ler's Appeal,  73  Pa.  448;  Philadelphia  &  R. 
R.  Co.  V.  Ervin,  89  Pa.  71,  33  Am.  Rep. 
726;  Caughlin  v.  Campbell-Sell  Baking  Co. 
39  Colo.  157,  8  L.R.A.(N.S.)  1001,  121  Am. 
St.  Rep.  158,  89  Pac.  53. 

It  is  void  because  limited  in  its  opera- 
tion to  a  lesser  area  than  the  entire  corpo- 
rate or  residence  area  of  the  city. 

McQuillin,  Mun.  Ord.  §  39,  pp.  55,  56; 
Horn  V.  People,  26  Mich.  221;  Mitchell  v. 
Rockland,  45  Me.  496;  Mugler  v.  Kansas,. 
123  U.  S.  661,  31  L.  ed.  210,  8  Sup.  Ct. 
Rep.  273;  Platte  &  D.  Canal  &  Mill.  Co.  v. 
Lee,  2  Colo.  App.  190.  29  Pac.  1036;  May 
v.  People,  1  Colo.  App.  157,  27  Pac.  3010; 
Durango  v.  Reinsberg,  16  Colo.  327,  25 
Pac.  820;  Mcintosh  v.  Pueblo,  9  Colo.  App. 
460,  48  Pac.  969 ;  People  v.  Weiss-Chapman 
Drug  Co.  10  Colo.  App.  507,  51  Pac.  1010; 
Miller  v.  Colorado  Springs,  3  Colo.  App. 
309,  33  Pac.  74;  Creighton  v.  People,  3S 
Colo.  316,  83  Pac.  3057;  Lloyd  v.  Canon 
City,  46  Colo.  195,  103  Pac.  288;  Phillips 
V.  Denver,  39  Colo.  179,  41  Am.  St.  Rep. 
230,  34  Pac.  902;  Tugman  v.  Chicago,  78 
111.  405;  Barling  v.  West,  29  Wis.  307,  9 
Am.  Rep.  576;  Denver  v.  Bach,  26  Colo. 
530,  46  L.R.A.  848,  58  Pac.  3089;  Alma 
Coal  Co.  V.  Cozad,  79  Ohio  St.  348,  20 
L.R.A.(N.S.)  1092,  87  N.  E.  172;  St.  Louis 
V.  Hill,  116  Mo.  527,  21  L.R.A.  226,  22 
S.  W.  861 ;  Denver  v.  Rogers,  46  Colo.  479^ 
25  L.R.A.(N.S.)   247,  104  Pac.  1042. 

It  is  void  because  it  illegally  attempts  to 
delegate  the  exercise  of  legislative  power 
to  private  persons,  instead  of  prescribing- 
within  itself  a  fixed  rule  of  conduct. 

Cooley,  Const.  Lim.  7th  ed.  293;  Saner 
V.  Gillett,  20  Colo.  App.  365,  78  Pac.  1068; 
Munson  v.  Colorado  Springs,  35  Colo.  506^ 
6  L.R.A.(N.S.)  432,  84  Pac.  683,  9  Ann. 
Cas.  970;  Curran  Bill  Posting  &  Distribut- 
ing Co.  V.  Denver,  47  Colo.  221,  27  L.R.A. 
(N.S.)  544,  107  Pac.  263;  Baltimore  v. 
Radecke,  49  Md.  217,  33  Am.  Rep.  239; 
Yick  Wo  V.  Hopkins,  338  U.  S.  356,  372, 
373,  30  L.  ed.  220,  227,  6  Sup.  Ct.  Rep. 
1064;  Horn  v.  People,  26  Mich.  223;  Los 
Angeles    County    v.    Hollywood    Cemetery 
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Asao.  124  CaL  344,  71  Am.  St.  Rep.  75,  67 
Pac.  153;  Sioux  Falls  v.  Kirby,  6  S.  D.  62, 
25  L.RJI.  621,  60  N.  W.  166;  State  v. 
Tenant,  110  N.  C.  609,  16  L.R.A.  423,  28 
Am.  St.  Rep.  716,  14  S.  E.  387;  Newton  v. 
Belger,  143  Maes.  598,  10  N.  E.  464. 

Gabbert,  J.,  delivered  the  opinion  of  the 
court: 

From  the  foregoing  synopsis  of  the  an- 
swer, in  connection  with  admissions  there- 
in of  allegations  in  the  petition,  and  the 
ordinances  set  out  in  hcBO  i>erba,  it  ap- 
pears that  petitioner  is  the  owner  of  lots 
upon  which  he  desires  to  erect  a  store 
building  in  a  district  which  the  ordinances 
of  the  municipality  inhibit,  unless  he  first 
secures  and  files  with  the  building  in- 
spector the  signatures  of  a  majority  of  the 
owners  of  property  in  the  same  block,  on 
the  same  side  of  the  street,  and  of  the 
owners  in  the  block  on  the  opposite  side  of 
the  street  facing  the  same,  approving  of 
the  erection  of  such  building,  and  that, 
when  such  approval  is  secured,  a  permit 
will  be  withheld  unless  he  agrees  to  build 
on  a  line  the  average  distance  back  from 
the  front  line  of  lots  that  buildings  on  the 
same  side  of  the  street  in  the  block  in 
which  his  lots  are  situate  are  constructed; 
that  the  building  which  he  proposes  to 
erect  complies  in  all  respects,  according  to 
the  plans  and  specifications,  with  the  ordi- 
nances, in  so  far  as  the  character  of  the 
building  and  the  materials  to  be  used  there- 
in are  concerned;  and  that  the  sole  de- 
fense interposed  by  respondent,  and  his 
only  reason  for  refusing  a  permit,  is  based 
upon  the  failure  or  refusal  of  petitioner  to 
comply  with  the  provisions  of  the  ordi- 
nances, as  above  noted.  In  brief,  the  ordi- 
nances inhibit  petitioner  from  constructing 
a  store  building  upon  his  lots  until  he 
complies  with  the  provisions  of  such  ordi- 
nances, upon  which  respondent  bases  his 
right  to  refuse  the  permit  requested,  and 
even  then  petitioner  must  agree  not  to  con- 
struct his  proposed  building  nearer  the 
front  line  of  his  lots  on  Williams  street 
than  the  average  distance  back  other  build- 
ings on  that  street  are  constructed,  in  the 
same  b!ock,  before  the  permit  will  be  grant- 
ed. The  important  question,  then,  to  de- 
termine is  the  validity  of  these  ordinances, 
in  BO  far  as  they  provide  conditions  with 
which  petitioner  did  not  comply,  and  for 
which  reason  the  respondent,  according  to 
his  answer,  refused  the  permit  requested. 
On  behalf  of  respondent,  it  is  contended 
that  these  provisions  are  a  valid  exercise 
of  the  police  power  of  the  city;  while  on 
behalf  of  petitioner  it  is  asserted  that  they 
are  not,  on  the  ground  that  they  are  so 
unreasonable  as  to  be  invalid,  and,  if  en- 
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forced,  deprive  him  of  his  property  with- 
out compensation. 

It  is  a  fundamental  law  that  a  munici- 
pality under  our  system  of  government  may, 
by  ordinance,  require  the  owner  of  a  lot 
to  so  use  it  that  the  public  health  and 
safety  will  be  best  conserved,  and  to  thia 
end  its  police  power  may  be  exercised;  but 
it  is  also  fundamental  that  such  owner  has 
the  right  to  erect  such  buildings  covering 
such  portions  thereof  as  he  chooses,  and 
put  his  property,  as  thus  improved,  to  any 
legitimate  use  which  suits  his  pleasure, 
provided  that  in  so  doing  he  does  not  im- 
peril  or  threaten  harm  to  others.  Curran 
Bill  Posting  &  Distributing  Co.  v.  Denver, 
47  Colo.  221,  225,  27  L.R.A.(N.S.)  544,  107 
Pac.  261 ;  SUte  v.  Whitlock,  149  N.  C.  642, 
128  Am.  St.  Rep.  670,  63  S.  E.  123,  16  Ann. 
Cas.  766;  Bryan  v.  Chester,  212  Pa.  269, 
108  Am.  St.  Rep.  870,  61  Atl.  894;  Coni.  v. 
Boston  Advertising  Co.  188  Mass.  348,  69 
L.R.A.  817,  108  Am.  St.  Rep.  494,  74  N. 
£.  601;  Bill  Posting  Sign  Co.  v.  Atlantic 
City,  71  N.  J.  L.  72,  68  Atl.  342.  So  that 
legislative  restrictions  upon  the  use  of  prop- 
erty can  only  be  imposed  upon  the  assump- 
tion that  they  are  necessary  for  the  health, 
comfort,  or  general  welfare  of  the  public; 
and  any  law  abridging  rights  to  a  use  of 
property  which  does  not  infringe  the  rights 
of  others,  or  which  limits  the  use  of  prop- 
erty beyond  what  is  necessary  to  provide 
for  the  welfare  and  general  security  of 
the  public,  cannot  be  included  in  the  police 
power  of  a  municipal  government.  Re  Mor- 
gan, 26  Colo.  416,  423,  47  L.R.A.  52,  77 
Am.  St.  Rep.  269,  58  Pac.  1071;  Curran 
Bill  Posting  &  Distributing  Co.  v.  Denver, 
supra,  47  Colo.  226. 

Williams  street  is  an  ordinary  public 
thoroughfare.  It  is  not  a  park  or  park- 
way, and  the  authority  of  the  municipality 
to  make  the  provisions  in  question,  so  far 
as  advised  from  briefs  of  counsel,  is  found 
in  §  17  of  the  charter,  which  provides: 
".  .  .  The  council  shall  have  power  to 
enact  and  provide  for  the  enforcement  of 
all  ordinances  necessary  to  protect  life, 
health,  and  property;  to  declare,  prevent, 
and  summarily  abate  and  remove  nui- 
sances; to  preserve  and  enforce  the  good 
government,  general  welfare,  order,  and  se- 
curity of  the  city  and  county  and  the 
inhabitants  thereof.     .     .    ." 

It  will  be  observed  that  there  is  no  ex- 
press authority  conferred  upon  the  council 
to  pass  ordinances  embracing  the  condi- 
tions and  restrictions  imposed  as  to  lota 
fronting  on  an  ordinary  street  upon  which 
respondent  relies;  and  hence  it  is  only  by 
virtue  of  the  incidental  powers  with  which 
the  municipality  is  vested  to  pass  police 
regulations  that  it  assumes  to  act  in  pass- 
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ing  the  ordinance  in  question;  consequently 
they  are  invalid,  if  it  appears  that  they 
are  unreasonable,  arbitrary,  or  oppressive. 
Phillips  V.  Denver,  19  Colo.  179,  41  Am. 
St.  Rep.  230,  34  Pac.  902;  Curran  Bill 
Posting  &  Distributing  Co.  v.  Denver,  su- 
pra, 47  Colo.  229,  Denver  v.  Rogers,  46 
Colo.  479,  25  L.R.A.(N.S.)  247,  104  Pac. 
1042. 

Police  regulations,  in  order  to  be  valid, 
must  tend  to  accomplish  a  legitimate  pub- 
lic purpose;  that  is,  such  regulations  must 
have  a  substantial  relation  to  the  public 
objects  which  government  may  legally  ac- 
complish; and,  while  it  is  for  the  legisla- 
tive department  of  a  municipality  to  de- 
termine the  occasion  for  the  exercise  of  its 
police  power,  it  is  clearly  within  the  juris- 
diction of  the  courts  to  determine  the  rea- 
sonableness of  that  exercise,  when,  as  in 
the  case  at  bar,  it  assumes  that  power  by 
virtue  of  its  incidental  or  a  general  grant 
of  authority.  Chicago,  B.  &,  Q.  R.  Co.  v. 
Illinois,  200  V*  S.  561,  593,  50  L.  ed.  596, 
609,  26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas. 
1175;  Re  Morgan,  supra,  26  Colo.  424; 
Curran  Bill  Posting  &  Distributing  Co.  v. 
Denver,   supra,  47   Colo.  226. 

The  building  which  petitioner  proposes 
to  erect  complies  in  all  respects  with  the 
ordinances  relating  to  the  materials  which 
shall  be  used  in  its  construction.  The  lots 
upon  which  it  is  proposed  to  erect  it  front 
upon  an  ordinary  street  or  public  highway. 
A  store  building  is  in  no  sense  a  menace 
to  the  health,  comfort,  safety,  or  general 
welfare  of  the  public;  and  this  is  true 
wliether  it  stands  upon  the  rear  portion  of 
the  lots  upon  which  it  is  erected,  or  is 
constructed  to  the  line  of  the  street;  but, 
even  if  it  could  be  said  that  its  construc- 
tion imperiled  or  threatened  harm  to 
others,  such  objections  would  in  no  sense 
be  removed  by  the  consent  to  its  construc- 
tion by  the  majority  of  the  owners  of  prop- 
erty in  the  same  block  on  the  same  side 
of  the  street,  and  of  the  owners  in  the 
block  on  the  opposite  side  of  the  street 
facing  it;  neither  is  it  any  more  or  less 
objectionable,  on  the  score  mentioned, 
whether  it  be  limited  to  the  rear  portion 
of  the  lots  or  covers  them  from  alley  to 
street  line.  It  is  thus  apparent  that  the 
sole  purpose  of  the  regulations  involved  is 
to  prevent  the  construction  of  a  store 
building  in  the  locality  where  petitioner's 
lots  are  located,  unless  property  owners,  as 
indicated,  consent,  and  then,  if  such  con- 
sent is  secured,  to  limit  its  construction  to 
that  portion  of  the  lots  not  nearer  to  the 
front  line  of  Williams  street  than  the  aver- 
age distance  back  other  buildings  on  that 
street  in  the  same  block  are  constructed. 
These  regulations  do  not,  in  the  slightest 
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degree,  have  any  relation  whatever  to  the 
health,  safety,  or  general  welfare  of  the 
public;  nor  do  they  tend,  in  any  sense,  to 
accomplish  anything  for  the  benefit  of  the 
public  in  this  respect,  but  merely  attempt 
to  limit  the  petitioner  in  a  use  of  his  prop- 
erty, which  does  not  infringe  upon  the 
rights  of  others.  This  deprives  him  of  the 
fundamental  right  to  erect  a  store  building 
upon  his  lots  covering  such  portions  thereof 
as  he  chooses,  although,  by  so  doing,  he 
does  not  imperil  or  threaten  injury  to 
others  of  which  they  can  lawfully  com- 
plain. A  store  building  in  a  residence  sec- 
tion of  the  city  is  not  desirable,  from  an 
esthetic  point  of  view;  but  restrictions  for 
this  purpose  alone  cannot  be  upheld,  as  it 
<8  only  those  having  for  their  object  the 
safety  and  welfare  of  the  public  which  jus- 
tifies restricting  a  use  of  property  by  the 
owner.  Curran  Bill  Posting  &  Distributing 
Co.  v.  Denver,  supra;  State  v.  Whitlock, 
supra,  149  N.  C.  543;  Vamey  &  Green  v. 
Williams,  155  Cal.  318,  21  L.R.A.(N^.) 
741,  132  Am.  St.  Rep.  88,  100  Pac.  867; 
Passaic  v.  Paterson  Bill  Posting,  Adv.  & 
Sign  Painting  Co.  72  N.  J.  L.  285,  111  Am. 
St.  Rep.  676,  62  Atl.  267,  5  Ann.  Cas.  995; 
Com.  V.  Boston  Advertising  Co.  188  Mass. 
348,  69  L.RJ^.  817,  108  Am.  St.  Rep.  494, 
74  N.  E.  601. 

We  must  therefore  hold  that  the  restric- 
tions under  consideration  are  invalid,  be- 
cause they  have  no  relation  to  any  object 
which  the  municipality,  in  the  exercise  of 
its  police  power,  may  legally  accomplish, 
and  are  unreasonable,  arbitrary,  and  op- 
pressive. Aside  from  this,  the  ordinances, 
in  the  particulars  involved,  violate  §§  3,  15, 
and  25  of  our  Bill  of  Rights,  which  pro- 
vide: 

''Sec.  3.  That  all  persons  have  certain 
natural  essential  and  inalienable  rights, 
among  which  may  be  reckoned  the  right  of 
enjoying  and  defending  their  lives  and  lib- 
erties; that  of  acquiring,  possessing,  and 
protecting  property;  and  of  seeking  and  ob- 
taining their  safety  and  happiness." 

"Sec.  15.  That  private  property  shall  not 
be  taken  or  damaged  for  public  or  private 
use  without  just  compensation.    .    .    ." 

"Sec.  25.  That  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law." 

This  latter  section  is  similar  to  the  14th 
Amendment  to  the  Federal  Constitution, 
which  declares:  ".  .  .  Nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

One  of  the  essential  elements  of  property 
is  the  right  to  its  unrestricted  use  and  en- 
joyment;   and,  as  we  have  seen,  that  use 
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REPORT  by  the  Supreme  Judicial  Court 
for  Piscataquis  County  for  the  deter- 
mination by  the  law  court  of  an  action  for 
money  had  and  received,  to  recover  a  sur- 
plus obtained  by  defendant  by  the  sale  of 
mortgaged  property.  Judgment  for  plain- 
tiff. 

The  facts  %re  stated  in  the  opinion. 

Messrs.  Henry  Hudson  and  James  H. 
Hudson  for  plaintiff. 

Mr.  Charles  W.  Hayes  for  defendant. 

King,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  up  on  report.  On  June 
30,  1010,  the  defendant  began  foreclosure 
proceedings,  by  publication,  of  a  real  es- 
tate mortgage  given  to  him  by  the  plain- 


tiff, the  equity  of  redemption  of  which 
would  expire  on  June  30,  1911.  In  April, 
1011,  the  plaintiff  solicited-  of  the  defend- 
ant an  extension  of  the  equity  of  redemp- 
tion, and  we  think  the  evidence  fully  jus- 
tifies the  conclusion  that  the  defendant 
then  verbally  agreed  with  the  plaintiff  to 
give  him  a  reasonable  time,  after  the  date 
when  the  equity  of  redemption  would  other- 
wise expire,  to  pay  the  amount  due  under 
Ihe  mortgage.  That  agreement,  however, 
the  defendant  violated  by  a  sale  and  con- 
veyance of  the  property  to  an  innocent 
third  party  on  the  morning  of  July  1, 1911. 
The  plaintiff  claims  that  the  defendant  sold 
the  property  for  $500  in  excess  of  the 
amount  then  due  under  the  mortgage,  and 
this  action  of  assumpsit,  containing  a  count 


under  the  power  in  the  mortgage.  Dow  v. 
Bradbttbt;  Webster  v.  Singley,  63  Ala. 
208,  25  Am.  Rep.  609  (second  mortgagee 
against  first  mortgagee) ;  Cook  v.  Basley, 
123  Mass.  396  (action  by  subsequent  mort- 
gagee) ;  Johnson  v.  Cobleigh,  152  Mass.  17, 
25  N.  E.  73  (mortgagor  against  mort- 
gagee) ;  Mattel  v.  Conant,  156  Mass.  418, 
31  N.  E.  487  (mortgagor's  conditional 
grantee  against  mortgagee)  ;  Knowles  v. 
Sullivan,  182  Mass.  318,  65  N.  E.  389  (pur- 
chaser at  foreclosure  sale  for  subsequent 
lien  against  mortgagee) ;  Dennett  v.  Per- 
kins, —  Mass.  — ,  101  N.  E.  994  (mort- 
gagor against  mortgagee's  legatees) ;  Ken- 
nedy V.  Brown,  50  Mich.  336,  16  N.  W. 
498  (mortgagor's  assignee  of  surplus 
against  mortgagee) ;  Eliason  v.  Sidle,  61 
Minn.  285,  63  N.  W.  730  (action  by  owner 
of  equity  of  redemption — how  he  became 
such  not  appearing — against  mortgagee)  ; 
White  V.  Quinlan,  30  Mo.  App.  54  (second 
mortgagee  of  personal  property  against 
first  mortgagee  of  same) ;  Cope  v.  Wheeler, 
41  N.  Y.  303  (mortgagor  against  mort- 
gagee) ;  Reynolds  v.  Hennessy,  16  R.  I. 
215,  2  Atl.  701  (see  infra)*.  See  also 
O'Connell  v.  Kelly,  114  Mass.  97  (where 
verdict  was  overthrown  as  too  large  in 
favor  of  the  owner  of  the  equity  of  re- 
demption, how  he  became  such  not  ap- 
pearing) . 

The  same  was  probably  held  also  in  tlu 
following  Minnesota  cases  where  the  form 
of  action,  however,  is  not  stated  (particu- 
larly in  view  of  the  holding  in  the  fore- 
going Minnesota  case  of  Eliason  v.  Sidle) ; 
Bailey  v.  Merritt,  7  Minn.  159,  Gil.  102 
(mortgagor  against  mortgagee) ;  Bailey  v. 
Merrett,  8  Minn.  84,  Gil.  60;  Fagan  v. 
People's  Sav.  &  L.  Asso.  55  Minn.  437,  57 
N.  W.  142  (junior  mortgagee  against  prior 
mortgagee)  ;  Maudlin  v.  American  Sav.  & 
L.  Asso.  63  Minn.  358,  65  N.  W.  645  (mort- 
gagor against  mortgagee) ;  Truesdale  v. 
Sidle,  65  Minn.  315,  67  N.  W.  1004  (mort- 
gagor against  mortgagee)  ;  Lynott  v.  Dick- 
erman,  65  Minn.  471,  67  N.  *W.  1143  (see 
infra)  ;  Wyatt  v.  Quinby,  65  Minn.  537,  68 
N.  W.  109  ("owner  of  the  premises" 
against  assignee  of  the  mortgage)  ;  Bab- 
44  L.R.A.(N.S.) 


cock  V.  American  Sav.  k  L.  Asso.  67  Minn. 
161,  69  N.  W.  718  ("assignee"  of  mort- 
gagor against  mortgagee) ;  Johnson,  v. 
Stewart,  75  Minn.  20,  77  N.  W.  435  (see 
infra) ;  Itasca  Invest.  Co.  v.  Dean,  84 
Minn.  388,  87  N.  W.  1020  (successor  of 
rights  of  mortgagor  against  mortgagee). 

See  also  the  following  other  cases  where 
the  form  of  action  is  not  distinctly  stated: 
Vamum  v.  Meserve,  8  Allen,  158  (action 
by  mortgagor's  administrator  with  the  will 
annexed  against  mortgagee) ;  Jones  v. 
Sheppard,  145  Mo.  App.  470,  122  S.  W. 
764  (maker  of  deed  of  trust  against  trus- 
tee) ;  Davenport  v.  McChesney,  86  N.  Y. 
242  (see  infra)  ;  Flanders  v.  Thomas,  12 
Wis.  410  (mortgagor  of  personal  property 
against  mortgagee). 

See  also  Bevier  v.  Schoonmaker,  29  How. 
Pr.  411,  which,  however,  was  probably  an 
equity  action  in  form;  and  Matthews  v. 
Duryee,  45  Barb.  69,  an  action  for  dower 
out  of  the  surplus,  which  seems  to  have 
been  tried  as  an  equity  action. 

In  Hayes  v.  Woods,  72  Ala.  92,  the  court 
said:  "There  can  be  no  doubt  of  the  prop- 
osition  that  when  a  mortgagee,  in  the  ex- 
ercise of  a  power  of  sale,  sells  either  land 
or  personal  property  conveyed  by  the  mort- 
gage, and  has  any  surplus  money  remain- 
ing in  his  hands  after  paying  the  debt  and 
reasonable  costs,  an  action  of  assumpsit 
will  lie  against  him,  at  the  instance  of  the 
mortgagor,  to  recover  it." 

In  Reynolds  v.  Hennessy,  15  R.  I.  215, 
2  Atl.  701,  the  court,  in  holding  that  an 
action  by  the  owner  of  the  equity  of  re- 
demption against  the  mortgagee  was  not 
exclusively  cognizable  in  equity,  said: 
"The  mortgagee  may  exercise  the  power  or 
not,  as  he  chooses;  but  if  he  chooses  to 
exercise  it,  he  virtually  promises  to  fulfill 
the  conditions  under  which  the  power  is 
granted.  Such  a  promise  may  be  implied 
at  law  as  well  as  in  equity,  and  we  can- 
not see  why  an  action  at  law  will  not  lie 
for  a  breach  of  it.  Indeed,  the  mortgagee 
by  the  terms  of  the  power  receives  the  pur- 
chase-money for  himself  only  to  the  extent 
of  the  debt  and  his  expenses,  being  account- 
able for  the  rest  of  it  to  the  mortgagor. 
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for  money  had  and  received,  in  brought  to 
recover  such  excess. 

In  the  very  recent  case,  Dresser  v.  Kron- 
berg,  108  Me.  423,  36  L.R.A.(N.S.)  1218, 
81  Atl.  487,  Ann.  Gas.  1013B,  542,  this 
court  again  stated  the  well-established  doc- 
trine that  the  action  for  money  had  and 
received  "is  comprehensive  in  its  reach  and 
scope,"  and,  "though  the  form  of  the  pro- 
cedure is  in  law,  it  is  equitable  in  spirit 
and  purpose,  and  the  substantial  justice 
which  it  promotes  renders  it  favored  of  the 
courts."  And  it  is  familiar  law  that  an 
action  for  money  had  and  received  is  main- 
tainable when  the  defendant  has  in  his  pos- 
session money  which  in  equity  and  good 
conscience  belongs  to  the  plaintiff.  Dresser 
v.  Kronberg,  supra;  Pease  v.  Bamford,  96 


Me.  23,  61  Atl.  234.  The  fundamental 
question  therefore  here  presented  is  wheth- 
er this  doctrine  is  applicable  in  the  case  at 
bar.  Is  it  satisfactorily  established  that 
the  defendant  has  in  his  possession  money 
which  in  equity  and  good  conscience  be- 
longs to  the  plaintiff? 

If,  at  the  time  the  defendant  sold  the 
property,  the  right  to  redeem  the  same  be- 
longed to  the  plaintiff,  then  it  would  seem 
to  follow  as  a  logical  conclusion  that  so 
much  of  the  proceeds  of  the  sale  as  is 
shown  to  be  in  excess  of  the  defendant's 
mortgage  claim  and  his  expenses  is  money 
in  his  hands  which  in  equity  and  good  con- 
science belongs  to  the  plaintiff,  because  it 
was  received  for  his  interest  in  the  prop- 
erty which  the  defendant  wrongfully  sold. 


his  heirs  and  assigns.  The  surplus  is  in 
fact  the  equity  of  redemption  converted 
into  money.  Why,  then,  cannot  the  mort- 
gagor recover  it  in  an  action  for  money 
had  and  received?" 

In  King  v.  Van  Vleck,  109  N.  Y.  363,  16 
N.  £.  547,  where  the  mortgagee  of  a  life 
insurance  policy  collected  it,  the  court,  in 
affirming  a  judgment  against  him  for  the 
surplus  in  an  action  by  a  legatee  of  the 
mortgagor,  who  was  also  assignee  of  other 
legatees,  said:  "The  action  is  substantial- 
ly for  money  had  and  received,  and  it  is 
impossible  to  perceive  why  that  was  not  a 
proper  action.  Cope  v.  Wheeler,  41  N.  Y. 
303.  The  precise  relief  to  which  the  plain- 
tiff was  entitled  was  the  balance  of  money 
due  her,  and  she  was  entitled  to  no  other 
relief  and  needed  no  other.  The  balance 
was  easily  ascertainable,  and  the  peculiar 
machinery  of  an  equity  court  was  not  need- 
ed to  ascertain  it." 

In  Stoever  v.  Stoever,  9  Serg.  &  R.  434, 
whore  the  court  construed  the  agreements 
between  the  parties  as  a  mortgage,  and  the 
mortgagor  sued  for  the  surplus  on  sales, 
the  court  said:  "The  action  is  properly 
brought  in  assumpsit;  in  no  other  form 
could  it  be  supported.  If  there  was  a 
f'ourt  of  chancery,  indebitatus  assumpsit 
for  money  had  and  received  would  lie  in 
such  a  case  as  this.  That  action  is  in  the 
nature  of  a  bill  in  equity,  in  which  the 
plaintiff  can  recover  everything  which,  in 
equity  and  good  conscience,  the  defendant 
ought  to  refund.  But  where  there  is  no 
court  of  chancery,  and  where  there  is  no 
covenant  or  agreement,  under  seal,  to  pay 
the  surplus,  after  discharging  the  mort- 
gage, it  is  the  only  appropriate  action." 

Illustrations. 

In  Johnson  v.  Coblcigh,  152  Mass.  17,  25 
X.  E.  73,  where  the  mortgagee  purchased 
the  mortgagor's  equity  of  redemption  at  a 
Hale  under  execution  for  another  indebted- 
ness due  him  from  the  mortgagor, — the 
execution  being  returned  satisfied  in  full, 
— and  subsequently  bought  the  property 
upon  foreclosure  under  the  power  of  sale 
44  L.RJ^.(N.S.) 


in  the  mortgage,  it  was  held  that  the  mort- 
gagor might,  within  the  year  allowed  for 
redemption  from  the  execution  sale,  main- 
tain an  action  for  money  had  and  received, 
for  the  excess  of  the  amount  bid  at  the 
foreclosure  sale  over  the  amount  of  the 
mortgage  and  the  amount  paid  for  the 
equity  of  redemption. 

In  Dennett  v.  Perkins,  —  Mass.  — ,  101 
N.  E.  994,  it  was  held  that  a  mortgagor 
might  maintain  an  action  for  money  had 
and  received  for  the  difference  between  the 
amount  at  which  the  property  was  bid  in 
by  the  mortgagee  at  the  sale  under  the 
power,  plus  sums  deposited  and  forfeited 
by  bidders  at  previous  uncompleted  sales* 
(including  sums  so  forfeited  by  himself  and 
by  third  persons),  and  the  amount  of  the 
mortgage,  interest  and  expenses. 

In  White  v.  Quinlan,  30  Mo.  App.  54,  it 
was  held  that  a  second  mortgagee  of  per- 
sonal property  could  recover  against  the 
first  mortgagees,  in  an  action  for  money 
had  and  received  to  his  use,  the  surplus- 
after  a  sale  by  them  equivalent  to  a  for- 
mal foreclosure  of  the  equity  of  redemp- 
tion. 

In  Davenport  v.  McChesney,  86  N.  Y» 
242,  the  mortgagor's  receiver  in  supple- 
mentary proceedings  recovered  of  the  mort- 
gagee the  surplus  on  a  sale  of  personal' 
property  mortgaged  (bid  in  by  the  mort- 
gagee), but  the  form  of  action  is  not  stated. 

Where  mortgagee  bids  in  property. 

In  a  number  of  the  cases  the  mortgagee 
had  bid  in  the  property  for  an  amount 
gi'eater  than  what  was  properly  due  on  the 
mortgage,  either  by  mistake  or  otherwise, 
and  the  action  was  for  the  amount  by 
which  his  bid  exceeded  what  was  properly 
due.  See  the  following  cases  supra,  riz,r 
Johnson  v.  Cobleigh;  Dennett  v.  Perkins; 
Bailey  v.  Merritt  (two  cases)  ;  Fagan  v. 
People's  Sav.  &  L.  Asbo.;  Eliason  v.  Sidle; 
Maudlin  v.  American  Sav.  &  L.  Asso.; 
Lynott  V.  Dickerman;  Truesdale  v.  Sidle; 
Wyatt  V.  Quinby;  Babcock  v.  American 
Sav.  k  L.  Asso.;  Johnson  v.  Stewart;  Ken- 


1044 


MAINE  SUPREME  JUDICIAL  COURT. 


Feb., 


The  right  to  redeem  mortgaged  real  es- 
tate may  be  kept  open  by  the  express  agree- 
ment of  the  parties,  or  by  facts  and  cir- 
cumstances from  which  an  agreement  may 
be  satisfactorily  inferred,  when  it  would  be 
foreclosed  were  it  not  for  such  agreement. 
Fisher  v.  Shaw,  42  Me.  32,  39;  Cliase  v. 
McLellan,  49  Me.  375;  Stetson  v.  Everett, 
59  Me.  376;  Brown  v.  Lawton,  87  Me.  83, 
32  Atl.  733. 

And  it  is  undoubtedly  the  law  that  an 
agreement  between  mortgagee  and  mortga- 
gor, or  those  holding  their  respective  in- 
terests, to  extend  the  time  of  redemption, 
although  not  in  writing,  nor  supported  by 
any  other  consideration  than  the  promise 
of  the  redemptioner,  when  such  an  agree- 
ment has  been  acted  upon  so  far  that  the 


parties  cannot  be  placed  in  statu  quo,  is 
not  within  the  statute  of  frauds,  and  ia 
binding  upon  the  parties.  If,  within  the 
period  of  extension,  the  mortgage  debt  is 
paid,  or  tendered,  it  has  the  same  effect  a& 
if  done  prior  to  the  time  the  equity  would 
have  otherwise  expired.  Brown  v.  Lawton, 
supra. 

In  Schroeder  v.  Young,  161  U.  S.  334, 
344,  40  L.  ed.  721^  726,  IG  Sup.  Ct.  Rep. 
512,  516,  the  Supreme  Court  of  the  United 
States,  speaking  by  Mr.  Justice  Brow^n, 
say:  "Defendant  relies  mainly  upon  the 
fact  that  the  statutory  period  of  redemp- 
tion was  allowed  to  expire  before  this  bill 
was  filed;  but  the  court  below  found  in 
this  connection  that,  before  the'  time  had 
expired  to  redeem  the  property,  the  plain- 


nedy    v.    Brown;    and    Davenport    v.    Mc- 
Chesney. 

It  was  held  in  Johnson  v.  Stewart,  75 
Minn.  20,  77  N.  W.  435  (a  case  of  fore- 
closure by  advertisement)  that  "the  mere 
fact  that  the  mortgagee  assigns  his  cer- 
tificate of  foreclosure  sale,  on  being  paid 
the  amount  of  his  bid  and  interest  thereon, 
to  a  third  party,  at  the  request  of  the  mort- 
gagor, does  not  estop  the  latter  from  re- 
covering the  surplus  which  the  mortgagee 
retained  from  the  proceeds  of  the  fore- 
closure sale." 


VVliere  mortgage  is  by  tenants  in  common. 

In  Clapp  V.  Pawtucket  Inst,  for  Sav.  15 
R.  I.  489,  2  Am.  St.  Rep.  915,  8  Atl.  697, 
where  the  mortgagee  sold  the  land  under 
the  power  in  a  mortgage  given  by  tenants 
in  common,  it  was  held  that  one  tenant  in 
common  could  not  recover  his  share  from 
tlie  mortgagee  in  an  action  for  money  had 
and  received,  as  all  the  tenants  in  common 
should  join  in  personal  actions.  The  court 
said  also:  "But,  apart  from  the  considera- 
tion that  the  plaintiff  is  a  tenant  in  com- 
mon with  others,  we  think  that  the  form  of 
the  defendant's  undertaking  is  such  that 
tlie  plaintiff  is  not  entitled  to  sue  alone. 
The  action  is  based  upon  the  implied  prom- 
ise of  the  defendant,  arising  froip  its  legal 
duty  to  pay  over  the  surplus  proceeds  of 
the  sale  in  accordance  with  the  reservation 
in  the  povi'er.  That  reservation  is  to  the 
mortgagors,  their  heirs  and  assigns,  col 
lectively,  and  not  to  them  separately  ac 
cording  to  their  several  interests.  The 
language  is,  'accounting  to  us,  and  our 
heirs  and  assierns,  for  all  sums  over  and 
above,'  etc.  .The  undertaking,  therefore 
was  to  pay  all  the  owners  of  the  equity  of 
redemption  at  the  time  of  the  sale  jointly 
•and  not  severally.  In  this  respect  it  is 
•difTorent  from  the  statutory  power  of  sale 
in  England,  which  directs  the  pavment  n" 
the  surplus  to  the  mortgagor,  his  heirs, 
executors,  administrators,  or  assigns,  ac- 
•cording  to  their  respective  rights  and  in- 
terests therein."  (The  plaintiff  was  the 
44  L.R.A./X.S.) 


grantee  of  part  of  the  interest  of  one  of 
the  mortgagors.) 

In  Roche  v.  Hampden  Sav.  Bank,  128 
Mass.  115,  it  was  held  that  one  of  two 
tenants  in  common  mortgagors  cannot  re- 
cover of  the  mortgagee  in  an  action  for 
money  had  and  received  any  of  the  surplus 
when  the  mortgagee  has  already  paid  it 
to  the  cotenant  mortgagor,  and  when,  as 
between  the  mortgagors,  the  one  to  whom 
the  surplus  had  been  paid  was  a  creditor 
of  the  other  for  moneys  paid  for  interest 
on  the  mortgage  and  for  taxes  and  insur- 
ance to  an  extent  greater  than  one  half  of 
the  surplus. 

Actions   between   others   than  the   original 
parties  to  the  mortgage. 

As  has  been  seen,  the  action  for  money 
received  is  proper,  although  the  parties 
to  it  are  not  the  original  parties  to  the 
contract. 

In  Cook  v.  Basley,  123  Mass.  396,  where 
the  defendant,  as  third  mortgagee,  sold  the 
land  under  the  power,  with  the  assent 
of  the  prior  mortgagees,  for  an  amount 
sufficient  to  pay  the  three  mortgagees  and 
also  a  fourth  mortgage,  the  court,  in  sus- 
taining a  verdict  (against  the  defendant) 
for  the  fourth  mortgagee  for  the  amount 
of  his  mortgage  in  an  action  for  money  had 
and  received,  said:  "Upon  a  sale  under  a 
power  contained  in  a  mortgage  of  real  es- 
tate, the  proceeds  belong  to  those  who  owned 
the  legal  title  before  the  sale;  and  the 
mortgagee  making  the  sale  is  bound,  after 
deducting  the  amount  of  his  own  mortgage 
debt,  with  the  costs  and  expenses  of  the 
sales,  to  pay  the  surplus  remaining  in  his 
hands  to  the  mortgagor  or  his  assigns,  ac- 
cording to  their  respective  titles.  Where 
the  rights  claimed  under  the  mortgagor, 
subject  to  the  mortgage,  have  been  acquired 
by  attachment  and  execution  against  him, 
difliculties  may  arise  as  to  the  form  of 
remedy.  But  where  those  rights  have  been 
created  by  his  conveyance,  either  absolute 
or  in  mortgage,  the  mortgagee  making  the 
sale,  and  holding  a  surplus  in  his  hands, 
is  liable  to  such  assigns  of  the  mortgagor. 
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tift  was  told  by  the  defendant  Stephens 
that  he  would  not  be  pushed,  that  the  stat- 
utory time  to  redeem  would  not  be  insisted 
upon,  and  that  the  plaintiff  believed  and 
relied  upon  such  assurance.  Under  such 
circumstances  the  courts  have  held  with 
great  unanimity  that  the  purchaser  is  es- 
topped to  insist  upon  the  statutory  period, 
notwithstanding  the  assurances  were  not  in 
writing  and  were  made  without  considera- 
tion, upon  the  ground  that  the  debtor  was 
lulled  into  a  false  security." 

The  learned  counsel  for  the  defendant 
does  not  question  this  principle  that  a  ver- 
bal agreement  to  extend  the  time  for  the 
redemption  of  a  mortgage  is  not  within  the 
statute  of  frauds,  but  he  contends  that,  if 
such  a  verbal  contract  is  made  between  the 


mortgagee  and  one  who  at  the  time  is  npt 
the  owner  of  the  equity  of  redemption, 
such  contract  is  within  the  statute,  and  is 
not  enforceable  unless  in  writing  and  sup- 
ported by  a  valuable  consideration.  And 
he  claims  that,  at  the  time  the  defendant 
agreed  with  the  plaintiff  to  extend  the 
equity,  the  plaintiff  had  no  right  or  title 
in  the  mortgaged  premises,  having  been  de- 
vested thereof  by  his  bankruptcy  proceed- 
ings instituted  in  1910,  under  which  a. 
trustee  was  chosen  and  settled  his  estate. 
We  think  the  proposition  of  law  which 
the  defendant  invokes  is  correct.  We  have* 
no  doubt  that  a  verbal  contract  to  extend 
the  equity  of  redemption  of  a  mortgage  of 
real  estate,  entered  into  by  the  mortgagee 
with  one  who  at  the  time  has  no  legal  or 


according  to  their  respective  interests,  in 
the  ordinary  action  for  money  had  and  re- 
ceived." 

But  this  suggestion  of  doubt  as  to  an 
execution  purchaser  would  seem  now  to  be 
resolved  in  his  favor  by  the  decision  in 
Knowles  v.  Sullivan,  182  Mass.  318,  65  N. 
E.  389,  where  the  plaintiff,  a  contractor 
with  the  mortgagor,  filed  mechanics'  liens, 
foreclosed  them,  and  bought  the  property 
at  the  sale,  and  the  mortgagee  subsequently 
sold  the  premises  and  obtained  a  surplus, 
and  it  was  held  that  the  plaintiff  might 
recover  the  surplus  from  the  mortgagee  in 
an  action  for  money  had  and  received  to 
the  plaintiff's  use. 

In  Fagan  v.  People's  Sav.  k  L.  Asso.  55 
Minn.  437,  57  N.  W.  142,  where  the  form 
of  the  action  is  not  stated,  the  plaintiff, 
a  junior  mortgagee,  recovered  the  surplus 
from  the  prior  mortgagee  who  had  fore- 
closed under  the  power  of  sale  and  bid  in 
the  property,  the  court  holding  it  imma- 
terial that  the  plaintiff's  mortgage  was 
not  due,  as  he  was  "not  suing  on  the  debt, 
but  to  recover  the  proceeds  of  his  mortgage 
security." 

In  Soderberg  v.  King  County,  16  Wash. 
194,  33  L.R.A.  670,  55  Am.  St.  Rep.  878, 
45  Pac.  785,  where  a  sheriff,  supposing  he 
was  entitled  to  a  certain  commission  in 
foreclosure,  to  be  turned  over  to  the  coun- 
ty, collected  such  commission  and  turned 
it  over  to  the  county,  the  county  was  held 
liable  to  the  assignees  of  the  owner  of  the 
equity  of  redemption  for  the  money  as  sur- 
plus, in  an  action  of  assumpsit  for  money 
had  and  received. 

In  Gair  v.  Trittle,  49  Fed.  198,  it  was 
held  that  the  maker  of  a  deed  of  trust  to 
secure  a  debt  might  recover,  of  the  person 
who  purchased  from  the  trustee,  the  sur- 
plus in  an  action  for  money  had  and  re- 
reivpcl ;  for,  as  the  debt  had  been  satisfied 
bv  the  sale,  either  he  or  the  trustee  could 
bring  such  action. 

In  Mattel  V.  Conant,  156  Mass.  418,  31 
N.  E.  487,  the  court,  in  overruling  the  de- 
fendant's exceptions  in  an  action  against  a 
mortgagee  for  the  surplus  from  a  sale  of 
lands  made  by  him  under  a  power  con- 
44  L.R.A.(N.S.) 


tained  in  the  mortgage,  the  plaintiffs  being^ 
subsequent  grantees  of  the  mortgagor  by 
a  deed  upon  condition,  said:  "The  defend- 
ant is  sued  for  money  remaining  in  his 
hands  from  a  sale  of  lands  made  by  him 
under  a  power  contained  in  a  mortgage. 
He  has  satisfied  his  mortgage  debt,  and 
admits  that  he  holds  monev  so  acquired, 
and  not  belonging  to  himself,  but  contend» 
that  the  plaintiffs  cannot  recover  it  be- 
cause he  has  made  no  contract  with  thent 
for  its  payment.  The  plaintiffs  did  not 
give  the  mortgage,  and  the  mortgagor  died 
before  breach  of  condition,  and  the  sale  wa» 
made  after  his  death.  The  plaintiffs  are 
no  doubt  strangers  to  the  contract  which 
the  defendant,  by  accepting  the  mortgage,, 
made  with  the  mortgagor,  to  pay  the  sur- 
plus of  any  sale  to  him  or  his  assigns* 
But  they  do  not  sue  upon  that  contract. 
When  one  sells  the  property  of  another  by 
virtue  of  a  power,  the  law  implies  an  obli- 
gation that  he  shall  account  for  and  pay 
over  the  proceeds  of  the  sale.  The  mort- 
gagee obtains  his  power  to  sell  from  the- 
mortgagor;  but  if,  before  the  sale,  the 
mortgagor  has  parted  with  his  title  to  an- 
other person,  who,  at  the  time  of  the  sale, 
stands  in  the  relation  of  owner,  the  law,, 
independently  of  any  contract  in  the  power, 
makes  it  the  duty  of  the  seller  to  pay  the 
surplus  to  such  owner.  This  obligation  is 
consistent  with,  but  does  not  spring  from, 
the  contract  made  with  the  mortgagor  by 
accepting  the  power.  It  is  immaterial  that 
the  owner  is  a  stranger  to  the  contract  be- 
tween the  original  mortgagor  and  the  holder 
of  the  power,  and  it  is  of  no  importance 
whether  that  contract  is  a  simple  contract 
or  a  contract  under  seal.  The  defendant 
has  sold  by  lawful  authority  the  property 
of  another,  and  it  is  his  duty  to  account 
for  and  pay  over  the  proceeds  of  the  sale, 
so  far  as  they  do  not  belong  to  himself." 

In  Lynott  v.  Dickerman,  65  Minn.  471,. 
67  N.  W.  1143,  however,  where  it  simply 
appears  that  the  cause  of  action  for  sur- 
plus improperly  retained  by  the  mortgagee 
who  bid  in  the  property  was  assigned  to 
the  plaintiff  before  the  commencement  of 
the  action,  the  official  headnote  states  that 
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equitable  interest  in  that  equity  of  redemp- 
tion, would  be  within  the  statute  of  frauds, 
and  not  enforceable  unless  in  writing  and 
supported  by  a  valuable  consideration.  But 
we  do  not  think  that  the  defendant's  con- 
tention that  the  plaintiff  had  no  such  in- 
terest in  this  equity  of  redemption  at  the 
time  the  agreement  for  its  extension  was 
made  with  him  is  tenable  under  the  facts 
disclosed  in  this  case. 

While,  under  the  provisions  of  the  bank- 
rupt act,  the  trustee  thereunder  is  undoubt- 
edly vested,  in  a  qualified  sense,  with  all 
the  assets  of  the  bankrupt,  yet  it  is  the 
well-recognized  doctrine  that  lie  may  de- 
cline to  take  such  property  as  he  deems 
burdensome  and  worthless.  This  doctrine 
was  fully  discussed  and  laid  down  in  Lan- 
cey  V.  Foss,  88  Me.  215,  218,  33  Atl.  1071, 
1072.     It  was  there  said: 

'The  assignee  of  a  living  bankrupt,  how- 
ever, may  decline  to  take  or  interfere  with 
such  property  as  he  deems  onerous  or 
worthless.  The  property  so  rejected  by  the 
assignee  does  not  thereby  become  derelict, 
to  vest  in  the  first  appropriator.  The 
rights  and  obligations  which  the  assignee 
declines  to  enforce  or  notice  do  not  thereby 
vanish  into  nothingness. 

''Such  items  of  estate,  corporeal  or  incor- 
poreal, as  the  assignee  declines  to  appro- 
priate or  utilize,  remain  the  property  of 
the   bankrupt,   subject   always   to  the   su- 


perior right  and  title  of  the  assignee.  Not- 
withstanding the  adjudication  and  asign- 
ment  under  the  bankrupt  act,  there  is 
left  in  the  bankrupt  a  right  which  makes 
a  title  good  against  all  the  world  except 
his  assignee  and  creditors.  These  may  ap- 
propriate the  entire  title  and  interest,  and 
so  devest  the  bankrupt  completely;  but 
what  they  decline  to  appropriate  remains 
with  the  bankrupt.  Tlie  title  does  not  fall 
to  the  ground  between  the  two.  If  the  as- 
signee or  creditors  will  not  take  it,  no  one 
else  can  appropriate  it.  The  bankrupt  can 
defend  or  enforce  it  against  all  others." 
See  also  Fleming  v.  Courtenay,  08  Me.  401, 
99  Am.  St.  Rep.  414,  67  Atl.  ^592. 

In  the  case  at  bar  it  conclusively  ap- 
pears that  the  trustee,  after  making  an 
unsuccessful  effort  to  find  some  available 
value  in  the  bankrupt's  equity  to  redeem 
this  real  estate,  decided  that  it  was  worth- 
less and  elected  not  to  take  it.  In  his 
petition  to  have  his  final  account  allowed, 
and  to  be  discharged,  filed  June  20,  1911, 
he  alleged  that  he  "was  unable  to  obtain 
an  offer  for  the  equity"  in  the  real  estate, 
and  asked  authority  to  disclaim  it.  Such 
authority  was  not  a  prerequisite  to  his 
election  to  abandon  it.  It  was  rather  a 
precautionary  matter  of  practice,  so  that 
hb  might  have  a  formal  ratification  by  the 
court  of  his  election  not  to  take  it.  He 
evidently  found  that  it  was  worthless  as 


"the  amount  actually  due  from  the  mort- 
gagee, and  which  he  misappropriated,  is 
assignable  without  a  transfer  of  the  equity 
of  redemption.'* 

f  And  in  Kennedy  v.  Brown,  50  Mich.  336, 
15  N.  W.  498,  where,  subsequent  to  the  sale 
,  under  the  power,  the  mortgagor  assigned 
liis  right  to  the  surplus  to  the  plaintiffs, 
And  the  sale  had  been  made  by  tne  sheriff 
to  the  mortgagee,  for  a  sum  claimed  by 
the  latter  as  due,  but  which  was  excessive, 
£and  a  deed  delivered  to  him,  it  was  held 
i;hat  as  the  mortgagee  had  not  paid  the  ex- 
icess  to  the  sheriff  for  the  benefit  of  the 
lowner  of  the  equity  of  redemption,  the 
plaintiffs  could  recover  it  of  him  in  an 
action  for  money  had  and  received  to  his 
use. 

'      Mortgagee's  leniency  to  purchaser. 

That  the  mortgagee  does  not  require  the 
purchaser  to  pay  him  the  surplus  part  of 
the  price  will  not  relieve  the  mortgagee 
from  accountability  for  such  surplus.  Thus, 
in  Price  v.  Blankenship,  144  Mo.  203,  46 
S.  W.  1123,  where  a  mortgagee  sold  the 
land  under  the  power  of  sale,  but  only  re- 
quired the  purchaser  to  pay  so  much  of  the 
bid  as  covered  the  mortgage  debt,  interest 
and  costs,  and  made  him  a  deed,  it  was 
held  that  the  heirs  of  the  mortgagor  could 
recover  tho  Rurphis  from  the  mortgagee, 
and  that  the  latter  could  not  defend  on  the 
44  L.R.A.(N.S.) 


ground  that  the  notice  of  sale  was  insuffi- 
cient, and  that  therefore  the  effect  of  the 
sale  was  simply  to  assign  the  mortgage. 

So,  in  Bailey  v.  Mtna.  Ins.  Co.  10  Allen, 
286,  the  court  said:  "If  the  mortgagee 
elected  to  give  a  credit  for  payment,  as  be- 
tween the  purchaser  and  himself  he  might 
do  so,  and  the  mortgagor  or  his  assignee 
entitled  to  the  surplus  would  have  the 
right  to  demand  the  cash  for  the  same." 

But  an  assignee  of  the  mortgage,  who 
sold  under  the  power,  is  not  liable  to  judg- 
ment creditors  of  the  mortgagor  for  im- 
paid  surplus  which  he  fails  S>  collect  from 
the  purchaser,  or  which  he  permits  another 
person  to  receive.  Russell  v.  Duflon,  4 
Lans.  499. 

It  may  be  noted  that  the  case  of  Schroed- 
er  V.  Young,  161  U.  S.  334,  40  L.  ed.  721, 
16  Sup.  Ct.  Rep.  612,  quoted  from  in  Dow 
V.  BRADBimT,  was  a  case  of  redemption 
from  sale  under  execution,  not  from  sale  in 
foreclosure. 

Reference  may  here  be  made  to  Shillaber 
V.  Robinson,  97  U.  S.  68.  24  L.  ed.  967. 
where  A,  by  decree  of  court,  made  a  deed 
of  land  to  a  trustee,  to  be  sold,  and  a  sum 
paid  to  A  out  of  the  proceeds,  the  balance 
to  be  subject  to  the  order  of  the  court,  and 
A  afterwards  conveyed  the  land  to  inno- 
cent purchasers,  and  it  was  held  that  he 
must  account  to  those  entitled  to  the  bal- 
ance  above   his   claim   and    interest. 

B.  B.  B 
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the  discovery  in  a  machine  or  other  inetru- 
mentality  of  a  latent  defect  for  which  un- 
>der  the  existing  circumstances  no  responsi- 
bility can  be  imputed  to  the  employer. 
There  is  no  liability  for  injury  to  a  servant 
unless  there  has  been  some  negligence  for 
which  the  master  is  liable.  Flynn  v.  Beebe, 
98  Mass.  575;  Roughan  v.  Boston  &  L. 
Block  Co.  161  Mass.  24,  36  N.  E.  461;  Ken- 
neson  v.  West  End  Street  R.  Co.  168  Mass. 
1,  46  N.  E.  114,  1  Am.  Neg.  Rep.  446; 
Harnois  v.  Cutting,  174  Mass.  398,  54  N. 
E.  842;  Hofnauer  v.  R.  H.  White  Co.  186 
Mass.  47,  70  N.  E.  1038,  16  Am.  Neg.  Rep. 
363;  Hill  v.  Iver  Johnson  Sporting  Goods 
Co.  188  Mass.  75,  74  N.  E.  303,  18  Am. 
Neg.  Rep.  458;  Saxe  v.  Walworth  Mfg.  Co. 
191  Mass.  338,  114  Am.  St.  Rep.  613,  77 


N.  E.  883,  20  Am.  Xeg.  Rep.  359;  Curtin 
v.  Boston  Elev.  R.  Co.  194  Mass.  260,  80 
N.  E.  522;  Thompson  v.  National  Fire- 
works Co.  195  Mass.  327,  81  N.  E.  256; 
Chi  Ids  V.  American  Exp.  Co.  197  Mass.  337, 
84  N.  E.  128.  And  in  most  cases  of  the 
unexplained  starting  of  a  machine,  in 
which  an  action  has  been  maintained  for 
injuries  thereby  caused,  there  has  been 
some  further  evidence  of  negligence  on  the 
part  of  the  employer,  either  l^  evidence 
of  previous  instances  of  such  starting,  or 
of  other  trouble  in  operation,  that  were  or 
ought  to  have  been  known  to  him,  or  that 
it  was  old,  worn-out,  secondhand,  or  other- 
wise in  need  of  more  inspection  or  repairs 
than  it  had  received,  or  that  it  was  im- 
properly set  up  or  adjusted,  or  that  recent 


mere  unexplained  starting  of  the  machin- 
ery, the  action  of  the  trial  judge  in  dis- 
missing the  complaint  would  have  been 
proper. 

In  the  following  New  York  cases,  some- 
times cited  to  support  the  doctrine  that 
the  automatic  starting  of  machinery  will 
of  itself  support  an  inference  of  negligence, 
there  was  evidence  of  the  defect  indicated: 
McCarragher  v.  Rogers,  120  N.  Y.  526,  24 
N.  E.  812  (machine  had  previously  acted  in 
the  same  manner) ;  Fuchs  v.  William  H. 
Sweeney  Mfg.  Co.  supra  (servant  had  re- 
ported that  machine  was  not  working  prop- 
erly); Dumes  v.  Sizer,  3  App.  Div.  11,  37 
N.  Y.  Supp.  929  (the  machine  had  previous- 
ly acted  in  an  erratic  manner) ;  Lazarus 
V.  Eisler,  150  App.  Div.  853,  135  N.  Y. 
Supp.  211  (evidence  showed  that  neither 
the  plaintiff  nor  any  other  employee  could 
have  started  the  machinery;  that  it  could 
not  have  started  without  the  belt  being 
shifted  in  some  manner  from  the  loose 
pulley  onto  the  tight  pulley;  and  that  this 
could  not  have  happened  unless  the  belt 
shifter  had  become  defective)  ;  Hillis  v. 
Hine,  11  N.  Y.  S.  R.  656  (plaintiff  had 
complained  of  machine  and  foreman  had 
undertaken  to  repair  it). 

In  Croce  v.  Buckley,  116  App.  Div.  364, 
100  N.  Y.  Supp.  898,  where  the  top  of  an 
elevator  had  been  used  as  a  scaffold,  the 
court  held  that  it  was  not  essential  to  a 
recovery  for  injuries  caused  by  the  sudden 
starting  of  the  elevator,  to  show  the  cause 
of  such  starting;  but  this  action  was 
brought  under  a  statute  which  made  it  the 
absolute  duty  of  the  master  to  furnish  a 
safe  scaffold,  and  the  courts  have  uniformly 
held  that,  in  an  action  brought  under  such 
a  statute,  it  was  not  necessarv  for  the 
plaintiff  to  show  why  the  scaffold  fell. 
Upon  this  point,  see  note  to  Robinson  v. 
Consolidated  Gas  Co.  28  L.R.A.(N.S.)   586. 

The  doctrine  that  the  unexplained  start- 
ing of  machinery  is  evidence  of  negligence 
was  repudiated  in  New  Jersev  in  Bien  v. 
Unger,  64  N.  J.  L.  596,  46  Atl.  593,  8  Am. 
Neg.  Rep.  86,  where,  in  discussing  this 
question,  the  court  said:  "To  charge  the 
master  with  negligence  in  permitting  the 
44  J..K.A.(N.S.) 


use  of  this  machine  because  of  its  unac- 
countable tendency  to  behave  in  a  danger- 
ous fashion,  something  in  the  nature  of 
scienter  must  be  proved,  or  at  least  be 
fairly  inferable  from  the  testimony.  Un- 
less this  be  done,  there  is  no  particular  in 
which  negligence  has  been  shown  by  the 
greater  weight  even  of  probability." 

In  Borton  v.  Excelsior  Drum  Works,  81 
N.  J.  L.  658,  80  Atl.  334,  in  which  a  re- 
covery was  allowed,  there  was  evidence  that 
the  master  knew  of  the  erratic  working  of 
the  macKii2ery,  and  the  court  distinguished 
this  case  from  the  Bien  Case  upon  the 
ground  that  in  that  case  there  was  no  evi- 
dence whatever  of  defects  or  of  negligence 
on  the  part  of  the  master. 

Other  cases  may  be  cited  in  which  there 
was  some  evidence  of  negligence,  or  other- 
wise the  case  was  taken  from  the  jury. 

In  Maxwell  v.  Elk  Cement  &  Lime  Ca 
157  Mich.  631,  122  N.  W.  225,  the  court 
sustained  the  trial  judge  in  taking  the 
case  from  the  jury,  where  the  injury  was 
caused  by  the  unexpected  starting  of  a 
shaft  to  revolve,  and  there  was  no  evidence 
as  to  what  started  it. 

In  Thiel  v.  Kennedy,  82  Minn.  142,  84 
N.  W.  657,  the  court  apparently  repudi- 
ates the  doctrine  that  negligence  may  be 
inferred  from  the  mere  starting  of'  the 
machinery,  and  states  that  there  was  di- 
rect evidence  tending  to  show  that  the  ap- 
pliances were  defective;  but  the  nature  of 
such  evidence  is  not  stated. 

In  Smith  v.  Hewitt-Lea  Lumber  Co.  55 
Wash.  357,  104  Pac.  651,  it  was  held  that 
where  a  servant  is  injured  by  machinery 
starting  up  automatically,  due  to  the  fall 
of  a  lever,  and  it  is  shown  that  by  the 
expenditure  of  a  small  amount  an  attach- 
ment could  be  made ,  which  would  make 
such  a  fall  impossible,  the  negligence  of 
the  master  is  a  question  for  the  jury. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hayden, 
29  Tex.  Civ.  App.  280,  68  S.  W.  530,  the 
evidence  showed  that  when  a  machine  simi- 
lar to  the  one  in  question  was  properly 
constructed  and  in  proper  repair,  the  oper- 
ator could  bring  the  same  to  a  standstill 
by  shifting  the  belt  onto  the  loose  pulley, 
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repairs  had  left  it  in  bad  condition,  or 
otherwise.  Donahue  v.  Drown,  154  Mass. 
21,  27  N.  E.  675;  Mooney  v,  Connecticut 
River  Lumber  Co.  154  Mass.  407,  28  N.  E. 
352;  Connors  v.  Durite  Mfg.  Co.  156  Mass. 
163,  30  N.  E.  559;  Packer  v.  Thomson- 
Houston  Electric  Co.  175  Mass.  496,  56  N. 
E.  704;  Gregory  v.  American  Thread  Co. 
187  Mass.  239,  72  N.  E.  962;  Lynch  v. 
M.  T.  Stevens  &  Sons  Co.  187  Mass.  397, 
73  N.  E.  478;  O'Neil  v.  Ginn,  188  Mass. 
346,  74  N.  E.  668;  Fountaine  ▼.  Wam- 
panoag  Mills,  189  Mass.  498,  75  N.  E.  738; 
Byrne  v.  Boston  Woven  Hose  Co.  191  Mass. 
40,  77  N.  E.  696;  Ryan  v.  Fall  River  Iron 
Works  Co.  200  Mass.  188,  86  N.  E.  310; 
Donovan  v.  Chase-Shawmut  Co.  201  Mass. 
357,  87  N.  E.  580.     But,  although  in  many 


of  the  above-named  cases  the  conclusion 
reached  was  supported  by  such  additional 
evidence,  yet  in  others  the  employer  was 
held  liable  by  reason  merely  of  the  unex- 
plained starting.  This  was  so,  for  exam- 
ple, in  Byrne  v.  Boston  Woven  Hose  &  Rub- 
ber Co.  191  Mass.  40,  77  N.  E.  696.  In 
Mulvaney  v.  Peck,  196  Mass.  96,  81  N.  E. 
874,  the  court  approached  this  doctrine.  In 
Ryan  v.  Fall  River  Iron  Works  Co.  200 
Mass.  188,  86  N.  E.  310,  the  judge  at  the 
trial  instructed  the  jury  that  if  they  were 
not  satisfied  as  to  what  was  the  specific 
cause  of  the  starting  of  the  loom,  which 
was  the  instrumentality  there  in  question, 
yet  if  it  did  start  suddenly  from  a  position 
of  rest  when  it  had  been  properly  stopped, 
that  could  be  taken  to  show  not  only  that 


and  that  when  so  stopped  it  would  remain 
until  started  by  someone,  and  that,  by  the 
use  of  ordinaiy  care,  such  machine  and  its 
appliances  could  be  kept  in  good  condition; 
and  the  evidence  further  showed  that  the 
plaintiff  properly  shifted  the  belt,  and 
that  the  machine  was  not  started  in  motion 
by  any  act  of  his,  or  by  a  failure  on  his 
part  to  use  due  care  in  starting  the  ma- 
chine, or  in  working  around  it  after  it  had 
started;  therefore,  as  the  machine  was  not 
started  by  any  other  person,  there  must 
have  been  some  defect  in  the  machinery. 

In  the  following  cases  there  was  evidence 
of  the  existence  of  the  defect  indicated,  al- 
though the  court  used  language  which 
might  be  construed  to  indicate  that  it  was 
applying  the  rule  that  negligence  might  be 
inferred  from  the  unexplained  starting: 
American  Mfg.  Co.  v.  Zulkowski,  107  C.  C. 
A.  146,  185  Fed.  42  (master  had  failed  to 
warn  ignorant  and  unexperienced  laborer 
of  necessity  of  securing  belt  shifter  in 
notch)  ;  Crookston  Lumber  Co.  v.  Boutin, 
79  C.  C.  A.  368,  149  Fed.  680  (servant  had 
complained  of  the  sudden  and  uncontrolled 
movements  of  the  machine,  and  master  had 
promised  to  repair  it)  ;  Houston  Biscuit 
Co.  V.  Dial,  135  Ala.  168,  33  So.  268  (no 
belt  shifter)  ;  Chicago  Mill  &  Lumber  Co. 
V.  Cooper,  90  Ark.  326,  119  S.  W^  672 
(steam  escaped  into  cylinder  of  locomotive; 
defect  not  known  to  have  existed  at  the 
exact  time  of  the  accident,  but  was  known 
to  have  existed  up  to  a  short  time  be- 
fore) ;  Rogers  v.  Portland  Lumber  Co.  54 
Or.  387,  102  Pac.  601,  rehearing  denied  in 
54  Or.  394,  103  Pac.  514  (defects  in  ma- 
chine of  which  the  defendant  had  notice)  ; 
Comeau  v.  C.  C.  Manuel  &  Sons  Co.  84 
Vt.  501,  80  Atl.  51  (the  machine  had  ten- 
dency to  start  of  itself)  ;  Hencke  v.  Bab- 
<iock'  24  Wash.  556,  64  Pac.  755  (master 
knew  machine  was  defective)  ;  Towle  v. 
Stimson  Mill  Co.  33  Wash.  305,  74  Pac. 
471  (master  knew  that  machine  had  for- 
merly started  automatically)  ;  Dolan  v. 
Slade  Lumber  Co.  69  Wash.  22,  124  Pac. 
133  (master  had  failed  to  guard  machin- 
ery) ;  Wainwright  v.  United  States  Lumber 
44  L.R.A.(N.S.) 


Co.  —  Wash.  — ,  131  Pac.  820  (machinery 
had  tendency  to  start  automatically). 

The  position  of  the  Missouri  court  can- 
not be  definitely  determined  from  the  re- 
ported cases. 

Thus,  in  Blanton  v.  Dold,  109  Mo.  64, 
18  S.  W.  1149,  the  court  said:  "It  is 
sometimes  a  close  question  to  determine 
what  inferences  from  facts  may  reasonably 
be  drawn;  but  it  is  enough  for  our  present 
purpose  to  say  that  we  are  of  opinion  that 
where  such  a  machine  as  this  [mill  for 
grinding  refuse  in  packing  house]  starts 
into  motion,  entirely  out  of  the  usual  man- 
ner of  its  operation,  as  shown  in  the  case 
at  bar,  its  action,  affords  prima  facie  evi- 
dence of  some  want  of  care  in  its  original 
construction  or  then  condition,  calling  for 
explanation  from  the  party  responsible 
therefor." 

But  in  Lorton  v.  Wabash  R.  Co.  159  Mo. 
App.  559,  141  S.  W.  478,  the  court  seemed 
to  question  this  doctrine  when  it  said  that 
the  existence  of  negligence  on  the  part  of 
the  master,  "while  not  necessarily  estab- 
lished by  proof  of  the  fact  that  the  engine 
moved  of  its  own  accord,"  did  appear  as  a 
reasonable  inference  from  other  evidence 
tending  to  show  defects. 

In  Oborn  v.  Nelson,  141  Mo.  App.  428, 
126  S.  W.  178,  there  was  evidence  that  the 
machine  had  previously  jumped,  but  it  is 
impossible  to  tell  from  the  language  used 
what  view  the  court  took  of  this  question. 

The  rule  in  North  Carolina  is  also  un- 
certain. 

In  Norrisett  v.  Elizabeth  City  Cotton 
Mills,  151  N.  C.  31,  65  S.  E.  514,  the  court 
said  that  the  evidence  afforded  no  satisfac- 
tory explanation  as  to  why  the  machine 
started  up  as  it  did,  and  that  it  was  a 
case  in  which  the  maxim  rea  ipsa  loquitur 
applied.  But  none  of  the  evidence  is  given 
in  the  report,  and  the  court  said  that  the 
case  was  very  like  Ross  v.  Double  Shoals 
Cotton  Mills,  140  N.  C.  115,  1  L.R.A.(N.S.) 
298,  52  S.  E.  121,  wherein  it  was  held  that 
an  employee  who  shows  that,  having  shifted 
the  belt  running  the  machinery  which  he 
was  operating,  he  attempted  to  clean   the 
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there  was  Bome  defective  condition  in  the 
loom,  but  also  that  there  was  negligence 
in  connection  with  that  defective  condition. 
This  instruction  was  held  to  be  correct; 
and  the  present  chief  justice,  in  giving  the 
opinion  of  the  court,  declared  that  "the 
unexplained  automatic  starting  of  a  ma- 
chine when  it  ought  to  remain  at  rest" 
Rtood  upon  a  different  basis  from  other 
causes  of  injury  to  employees,  and  elab- 
orately explained  the  reasons  for  holding 
that  negligence  of  the  employer  might  be 
inferred  in  such  a  rase  from  the  mere  fact 
of  the  starting.    The  reasoning  of  that  de- 


cision has  not  been  criticized  by  this  court; 
on  the  contrary  it  frequently  has  been  cited 
with  approvaL  Donovan  v.  Chase-Shawmut 
Co.  201  Mass.  357,  87  N.  £.  580,  Id.  205 
Mass.  248,  252,  91  N.  £.  305;  Archer  v. 
Eldredge,  204  Mass.  323,  325,  90  N.  £.  525 ; 
Cormo  V.  Boston  Bridge  Works,  205  Maaa. 
366,  360,  91  N.  E.  313;  Sheehan  v.  Good- 
rich, 207  Mass.  99,  92  N.  E.  1005,  in  which 
the  plaintiff  failed  to  bring  herself  within 
the  principle. 

We  are  of  opinion  that  the  cases  should 
have  been  submitted  to  the  jury. 

Exceptions  sustained. 


machine  by  putting  his  hand  inside,  when 
it  suddenly  started  from  a  cause  of  which 
he  had  no  knowledge,  and  injured  him,  and 
who  further  shows  that  the  belt  shifter  was 
imperfect,  the  accident  being  one  which  in 
the  ordinary  course  of  things  does  not  hap- 
pen if  those  who  have  the  management  of 
the  business  use  due  care, — has  a  right  to 
have  the  jury  say  whether,  in  the  light  of 
the  rule  res  ipsa  loquitur,  he  has  made  out 
actionable  negligence  on  the  part  of  his 
employer. 

In  Rhode  Island,  also,  the  language  used 
by  the  court  does  not  seem  to  be  appli- 
cable to  the  facts  actually  before  the  court. 

In  St.  Jean  v.  Lippitt  Woolen  Co.  —  R. 
I.  — ,  69  Atl.  604,  a  judgment  for  plaintiff 
was  reversed  upon  the  ground  that  the  pre- 
ponderance of  evidence  was  against  his 
claim  that  the  machine  started  automati- 
cally; but  the  court  said:  "If  the  auto- 
matic starting  had  been  proved,  it  would 
liave  excused  the  plaintiff  from  proof  of 
the  latent  defect  or  negligence  which  caused 
it.'' 

In  Petrarca  v.  Quidnick  Mfg.  Co.  27  R. 
T.  265,  61  Atl.  648,  the  court  said  that  the 
burden  of  proof  imposed  upon  the  plaintiff 
to  satisfy  the  jury  by  a  preponderance  of 
the  evidence  that  the  accident  and  injury 
through  which  he  suffered  were  results  of 
the  negligence  of  the  defendant,  while  he 
was  in  the  exercise  of  due  care,  was  sus- 
tained by  his  evidence  that  the  machine 
started  automatically  without  fault  upon 
his  part.  In  this  case  the  court  said: 
"The  automatic  creeping  of  a  driving  belt 
on  a  carding  machine,  from  one  pulley  to 
another,  so  as  to  start  the  machine,  affords 
sufficient  evidence  that  the  machine  is  out 
of  order,  and  that  the  master  has  been 
negligent  in  failing  to  inspect  the  same, 
to  authorize  a  recovery  in  favor  of  a  serv- 
ant injured  by  the  starting  of  the  machine 
without  fault  on  his  part."  But,  as  a 
matter  of  fact,  the  jury  had  found  that 
the  belt  and  pulleys  on  the  machine  in  ques- 
tion had  not  operated  properly  up  to  the 
time  of  the  accident,  and  did  not  continue 
to  operate  in  a  proper  manner  without 
alteration  or  repairs  for  a  period  of  about 
two  yearfl  subsequent  to  the  accident. 

Although  the  court  in  Massachusetts,  in 
44  L.R.A.(N.8.) 


which  jurisdiction  Chiuccariello  v.  Campbell 
arose,  has  in  many  cases  discussed  the  ques- 
tion whether  a  jury  is  warranted  in  infer- 
ring negligence  from  the  mere  starting  of 
machinery,  nevertheless,  the  court  has,  as  a 
matter  of  fact,  had  that  question  before  it 
as  an  abstract  proposition  in  but  a  few  of 
the  cases,  for,  as  is  pointed  out  in  that 
opinion,  in  almost  every  instance  there  has 
been  evidence  of  some  negligence  in  addi- 
tion to  the'  evidence  of  the  unexplained 
starting  of  the  machinery. 

Thus,  in  the  cases  below  there  was  evi- 
dence of  the  negligence  or  defects  indicated, 
as  well  as  proof  that  the  machinery  started 
automatically: 

Donahue  v.  Drown,  154  Mass.  21,  27 
N.  £.  675  (machine  not  properly  set  up, 
and  driving  pulley  had  convex  surface ) : 
Mooney  v.  Connecticut  River  Lumber  Co. 
154  Mass.  407,  28  N.  E.  352  (log  carriage 
had  crept  on  former  occasions) ;  Connors  v. 
Durite  Mfg.  Co.  156  Mass.  163,  30  N.  E. 
559  (leak  in  throttle  valve  of  engine  which 
was  secondhand  when  bought,  and  valve  had 
not  been  repaired)  ;  Martineau  v.  National 
Blank  Book  Co.  166  Mass.  4,  43  N.  £.  513 
(belt  was  known  to  have  tendency  to  creep 
from  movable  to  fixed  pulley) ;  Packer  v. 
Thomson -Houston  Electric  Co.  175  Mass. 
496,  56  N.  E.  704  (machine  had  started 
from  full  stop  on  previous  occasions) ; 
Gregory  v.  American  Thread  Co.  187  Mass. 
239,  72  N.  £.  962  (machine  had  not  been 
properly  repaired) ;  Lynch  v.  M.  T.  Stevens 
&  Sons  Co.  187  Mass.  397,  73  N.  E.  478 
(loose  pulley  vibrated  too  much  and  belt 
was  too  tight) ;  O'Neil  v.  Ginn,  188  Mass. 
346,  74  N.  E.  668  (plaintiff  had  complained 
to  superintendent  previously  that  machine 
started  from  full  stop) ;  Fountaine  v. 
Wampanoag  Mills,  189  Mass.  498,  75  N.  E. 
738  (belt  defective  and  shipper  worn  out) ; 
Dagis  v.  Walworth  Mfg.  Co.  213  Mass.  524, 
100  N.  E.  620  (machine  had  previously 
started  automatically). 

In  Byrne  v.  Boston  Woven  Hose  &  Rub- 
ber Co.  191  Mass.  40,  77  N.  E.  696.  there 
was  evidence  that  the  machine  had  been 
broken  some  two  or  three  weeks  before  the 
accident,  and  had  been  repaired  by  the 
foreman,  and  there  was  also  evidence  that 
it  would  be  impossible  for  the  machine  to 
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Btart  from  a  full  stop,  unless  there  was 
some  defect  either  in  the  belt  or  in  the 
machine  itself. 

In  Gregory  v.  American  Thread  Co.  187 
Mass'.  239,  72  N.  E.  962,  in  speaking  of  a 
statutory  superintendent^  the  court  said: 
"That  he  was  negligent  in  not  repairing 
the  machine  at  all,  or  in  not  repairing  it 
properly,  is  a  fair  inference  from  the  fact 
that  the  machine  started  of  itself.'  For 
his  negligence  the  defendant  is  responsible 
under  the  statute  above  cited;  he  is  also 
liable  at  common  law."  But  the  cases 
cited  in  support  of  this  proposition  are 
cases  in  which  there  was  otner  evidence  of 
negligence. 

So,  in  practically  every  case  cited  in  the 
principal  case  to  support  the  language 
there  used,  there  was  some  evidence  of  de- 
fects or  of  negligence. 

Thus,  in  Mulvaney  v.  Peck,  196  Mass.  95, 
81  N.  E.  874,  there  was  evidence  that  the 
printing  press  had  never  been  inspected 
since  it  was  purchased,  although  it  was 
then  secondhand  and  had  been  used  by  the 
defendant  for  ten  years. 

And  in  Ryan  v.  Fall  River  Iron  Works 
Co.  200  Mass.  188,  86  N.  E.  310,  there  was 
evidence  that  an  old  shaft  had  been  re- 
cently replaced  and  the  new  shaft  was  not 
properly  adjusted;  it  is  true  in  this  case 
that  the  appellate  court  sustained  an  in- 
struction of  the  trial  court  to  the  effect 
that  the  jury  might  find  the  defendant 
guilty  of  negligence  from  the  mere  starting 
of  the  machinery,  but,  in  view  of  the  evi- 
dence actually  before  the  court,  this  in- 
struction would  seem  to  be  inapplicable  to 
the  facts  of  the  case. 

So,  also,  in  Donovan  v.  Chase  Shawmut 
Co.  201  Mass.  357,  87  N.  E.  580,  it  ap- 
peared that  the  machinery  had  started  sev- 
eral times  previously,  and  the  foreman  had 
been  notified  of  the  defect,  but  no  repairs 
had  been  made.  This  was  a  suit  by  the 
father  of  an  injured  minor,  and  the  doc- 
trine was  reiterated  in  an  action  brought 
by  the  minor  himself.  205  Mass.  248,  91 
N.  E.  305. 

Again,  in  Cormo  v.  Boston  Bridge  Works 
Co.  205  Mass.  366,  91  N.  E.  313,  the  evi- 
dence showed  that  a  pneumatic  hammer 
should  be  frequently  cleaned  and  inspected, 
but  that  the  one  in  question  had  not  been 
for  a  considerable  period  of  time. 

In  another  case  cited  to  support  the  posi- 
tion taken  in  the  principal  case.  Archer  v. 
Eldredge,  204  Mass.  323,  90  N.  E.  525,  it 
was  said  that  the  starting  of  an  elevator 
''might  have  been  attributed  to  the  negli- 
gence of  the  defendants,"  but  as  the  plain- 
tiff, at  the  time  of  the  accident,  was  en- 
gaged in  repairing  the  very  defect  com- 
plained of,  he  was  held  to  have  assumed 
the    risk. 

One  Massachusetts  case  very  frequently 
cited  in  support  of  the  general  proposition 
that  the  automatic  starting  of  machinery 
warrants  an  inference  of  negligence  is.Sil- 
44  L.R.A.(N.S.) 


verman  v.  Carr,  200  Mass.  396,  86  N.  E. 
898,  but  in  this  case  the  relation  of  the 
parties  was  that  of  landlord  and  tenant, 
ai/d  not  master  and  servant  at  all,  and  the 
plaintiff,  who  also  rented  power  communi- 
cated to  the  premises  leased  by  him  from 
another  building,  was  injured  while  re- 
pairing his  machinery  at  a  time  when  the 
power  was  supposed  to  have  been  turned 
off,  but  was  turned  on  in  some  unexplained 
way.  This  case,  of  course,  is  wholly  beside 
the  question  discussed  in  this  note. 

In  Cook  V.  Newhall,  213  Mass.  392,  101 
N.  E.  72,  although  the  language  of  the 
court  clearly  supports  that  used  in  Chiuc- 
OARiELLO  V.  Campbell,  nevertheless  it  is 
pure  dicta,  because  the  court  itself  says, 
later  in  the  opinion,  that  any  ''statement 
of  law  upon  the  topic  of  automatic  start- 
ing, however  sound  in  itself,  became  inap- 
plicable." 

And  Chiuccasiello  v.  Campbell  does 
not  apparently  fully  support  the  doctrine 
that  the  unexplained  starting  of  machinery 
warrants  the  inference  of  negligence,  since 
even  in  that  case  the  unexplained  starting 
of  the  machinery  was  supported  by  evidence 
that  the  machine  could  not  have  started 
in  the  manner  in  which  it  did  unless  there 
had  been  some  defect  therein. 

In  Rivers  v.  Richards,  213  Mass.  515,  100 
N*.  E.  745,  the  court  seems  to  go  a  step 
further  and  to  base  its  decision  upon  the 
proposition  that  in  case  of  complex  ma- 
chinery, where  the  servant  leaves  his  "case 
to  rest  mainly  on  the  unexpected  automatic 
action  at  a  time  when  the  machine  should 
have  remained  at  rest  if  it  had  obeyed  the 
laws  of  its  own  being,  and  had  operated  as 
it  was  designed  to  operate,"  it  is  for  the 
jury  to  say  whether  or  not  the  master  had 
been  negligent.  So  far  as  the  report  of  this 
case  is  concerned,  there  does  not  appear 
to  have  been  any  evidence  of  any  defect 
or  of  any  negligence  on  the  part  of  the 
master  save  the  unexpected  starting  of  the 
machinery. 

But  if  this  court  has  reached  the  con- 
clusion that  a  jury  is  warranted  in  in- 
ferring negligence  from  the  mere  unex- 
plained starting  of  the  machinery,  its  pres- 
ent position  is  in  conflict  with  that  ex- 
pressly taken  by  it  in  some  of  the  earlier 
cases. 

Thus,  in  Ross  v.  Pearson  Cordage  Co. 
164  Mass.  257,  49  Am.  St.  Rep.  459,  41  N. 
E.  284,  it  was  held  that  the  automatic 
starting  of  the  machinery  did  not  tend  to 
show  any  breach  of  duty  on  the  part  of  the 
defendant.  The  Donahue,  Mooney,  and  Con- 
nors Cases  (cited  supra)  are  distinguished 
upon  the  very  ground  that  there  was  in 
those  cases  the  additional  evidence  of  neg- 
ligence which  has  been  indicated  above. 

And  in  Kenneson  v.  West  End  Street  R. 
Co.  168  Mass.  1,  46  N.  E.  114,  1  Am.  Neg. 
Rep.  446,  where  a  motor  car  started  for 
some  unexplained  reason .  and  killed  the 
motorman   who  was   stanaing   in   front   of 
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the  car,  the  court  said  that  it  wajs  sug- 
gested that  the  car  was  defective,  but  that 
there  was  no  satisfactory  evidence  that  it 
was,  or  that  if  it  was,  the  defect  was  or 
ought  to  have  been  known  to  the  defendant, 
and  sustained  the  trial  judge  in  taking  the 
case  from  the  jury.  The  court  relied  upon 
Robs  v.  Pearson  Cordage  Co.  supra. 

So,  too,  in  Curtain  v.  Boston  Elev.  R. 
Co.  194  Mass.  260,  80  N.  E.  523,  where  an 
electric  car  moved  from  some  unexplained 
reason,  and  there  was  nothing  to  show  that 
the  car  had  ever  started  before  from  a 
place  of  rest,  and  there  was  nothing  to 
show  that  the  car  was  not  in  first-class 
condition  before  the  accident,  and  the  un- 
disputed evidence  was  that  it  went  to  the 
end  of  the  route  after  the  accident  in  the 
proper  manner,  it  was  held  that,  as  the 
cause  of  the  accident  was  wholly  a  matter 
of  conjecture,  it  could  not  be  said  that  it 
happened  through  the  fault  of  the  defend- 
ant. And  the  case  of  Byrne  v.  Boston  Wov- 
en Hose  &  Rubber  Co.  191  Mass.  40,  77 
N.  £.  606,  was  distinguished  upon  the 
ground  that  there  was  evidence  to  show 
that  the  machine  had  been  broken  and  re- 
paired by  the  foreman  a  short  time  before 
the  accident  in  question,  and  that  it  was 
impossible  for  the  machine  to  start  from 
a  full  stop  unless  there  was  some  defect  in 
the  belt  or  the  machine  itself. 

In  Shaughnessey  v.  Sewall  &  D.  Cordage 
Co.  160  Mass.  331.  35  N.  E.  861,  it  was  held 
that  the  plaintifl^,  who  was  injured  while 
oiling  a  machine  which  suddenly  and  un- 
expectedly started  into  motion,  had  the 
burden  of  proving  that  the  machine  started 
of  itself,  and  that  he  could  not  recover 
unless  he  proved  this;  and,  in  case  the  jury 
were  unable  to  decide  what  caused  the  ma- 
chine to  start,  plaintiff  would  be  unable 
to  recover. 

In  Hill  v.  Iver  Johnson  Sporting  Goods 
Co.  188  Mass.  75,  74  N.  E.  303,  18  Am. 
Neg.  Rep.  458,  it  was  held  that  the  mere 
fact  that  an  elevator  gate  fell  and  injured 
a  servant,  although  when  it  had  been  shoved 
up  it  had  given  the  proper  click  which  was 
supposed  to  indicate  that  the  catch  had 
fastened,  did  not  prove  negligence  on  the 
part  of  the  defendant.  In  pointing  out  that 
there  was  no  resemblance  between  this  case 
and  the  case  of  a  passenger  injured  by  the 
fall  of  a  lamp  shade  in  a  passenger  car, 
tlie  court  said :  "Apart  from  the  fact  that 
the  degree  of  care  owed  by  a  carrier  of  pas- 
sengers is  the  highest,  the  plaintiff  there 
had  a  case  if  the  sha<le  had  been  negli- 
gently placed,  the  train  negligently  run,  or 
the  defendant  haxl  been  negligent  in  using 
a  defective  shade,  while  in  the  case  at  bar 
the  plaintiff  had  to  show  that  the  defend- 
ant had  been  negligent  in  allowing  the 
machinery  of  the  gate  to  become  out  of 
repair." 

In  O'Neil  v.  Ginn,  188  Mass.  346,  74  N. 
E.  668,  the  court  distinguished  the  Ross 
and  Kenneson  Gases  upon  the  ground  that 
in  those  cases  there  was  no  evidence  at 
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all  from  which  the  jury  were  warranted 
in  finding  that  the  machine  was  defective, 
and  that  it  had  not  been  properly  repaired. 

In  Mulvaney  v.  Peck,  196  Mass.  95,  81 
N.  E.  874,  in  which  the  master  was  clear- 
ly negligent  in  failing  to  inspect  a  second- 
hand machine  which  he  had  used  for  ten 
years,  the  court  points  out  that  in  Ross  v. 
Pearson  Cordage  Co.  supra,  there  was  no 
evidehce  of  any  negligence  whatsoever  upon 
the  part  of  the  master. 

In  Cochrell  ▼.  Langley  Mfg.  Co.  5  Ga. 
App.  317,  63  S.  E.  244,  the  court  apparent- 
ly adopted  the  view  that  the  mere  auto- 
matic starting  of  a  machine  is  sufficient  to 
warrant  an  inference  of  negligence.  At 
least,  the  language  used  apparently  justi- 
fied such  a  conclusion,  and  it  does  not  ap- 
pear that  there  was  any  other  evidence  of 
negligence  on  the  part  of  the  master,  but 
the  court  says  that  the  facts  are  identical 
with  those  in  the  Petrarca  Case  cited  supra 
and  in  that  case  there  was  evidence  of  de- 
fects. 

The  position  taken  by  the  court  in  Boyd 
V.  Carterville  Coal  Co.  158  111.  App.  490, 
seems  to  be  that  actually  taken  by  the 
majority  of  the  courts.  In  this  case  the 
servant  was  injured  by  the  sudden  revolv- 
ing of  a  fan,  aftd  the  court  said:  **Upon 
the  question  of  a  defective  valve,  we  have 
given  the  evidence  a  careful  consideration 
and  have  reached  the  conclusion  it  was 
sufiicient  to  support  the  charge  in  the  dec- 
laration and  the  verdict,  and  we  have 
reached  it  in  view  of  the  rule  of  law  that, 
to  hold  tl)e  master  liable  for  an  injury  to 
his  servant,  some  defect  or  insufficiency  in 
the  machinery  must  be  shown,  of  which  the 
master  had  notice,  or  which,  in  the  exer- 
cise of  reasonable  care,  he  might  have 
known.  While  we  are  of  opinion  the  rule 
res  ipsa  loquitur  has  no  application  under 
the  pleading  and  evidence  in  this  case,  so 
as  to  make  a  prima  facie  case  of  negligence 
against  appellant  by  mere  proof  of  tl^  re- 
volving of  the  fan,  thereby  casting  the  bur- 
den upon  appellant  to  rebut  it,  yet  the  facts 
that  the  fan  did  revolve  from  the  force 
of  steam  in  the  fan  engine,  and  that  the 
valve  was  shut,  were  circumstances  or 
physical  facts  which  the  jury  had  the  rigrht 
to  consider  with  other  evidence,  in  deter- 
mining whether  the  value  was  so  defective 
it  leaked  steam  into  the  engine.  In  addi- 
tion to  this,  the  testimony  of  Lockie,  the 
engineer  of  appellant,  was  that  if  the  valve 
of  the  fan  engine  was  in  good  repair,  it 
would  not,  when  closed,  permit  the  fan  to 
be  propelled  while  steam  was  in  the  main 
pipe.  This  witness  also  testified  that  he 
was  appellant's  inspector  of  the  fan.  and 
he  found  that  valve  had  a  small  leak  in  it 
three  weeks  before  the  injury  occurred; 
that  he  had  noticed  this  condition  two  or 
three  times  before  the  appellee  was  injured, 
and  that  he  did  nothing  to  the  valve,  noth- 
ing but  report  about  the  condition  of  the 
valve."  W.  M.  G. 
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JOHN  H.  RICE  k  COMPANY,  Appt, 

V. 

ALEXANDER  E.  REDLICH  et  al.,  Trading 
as  Redlich  Manufacturing  Company. 

(—  C.  C.  A.  — ,  202  Fed.  155.) 

Unfair  trade  —  toy  —  container  deTlce 
—  right  of  monopoly. 

One  does  not,  by  placing  on  the  market  a 
i;oy  container  for  candy  and  perfume,  copied 
after  an  unpatented  article  in  general  use, 
such  as  a  desk  telephone,  acquire  an  ex- 
clusive right  to  its  use,  so  as  to  prevent 
another,  under  the  doctrine  of  unfair  trade, 
from  making  and  selling  a  similar  device, 


to  its  origin. 

(January  31,  1913.) 

APEAIi  by  defendant  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania 
granting  a  preliminary  injunction  in  a  suit 
for  alleged  unfair  competition  and  for  an 
accounting.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gray  and  Buffington,  Cir- 
cuit Judges,  and  Rellstab,  District  Judge. 

Messrs.  Bertram  D.  Rearick  and 
Frank   S.   Busser,   for  appellants: 

Where  the  likeness  is  in  the  goods  them- 
selves, because  of  the  copying  of  the  un- 


^ote.  —  Infringement  or  unfair  compe- 
tition in  simulating  toy  or  other  arti- 
cle of  no  utility  tchich  is  a  diminu- 
tive replica  of  article  in  general  use. 

There  can  be  no  question  of  unfair  compe- 
tition from  any  imitation  or  simulation  by 
■a  competitor  where  the  simulation  relates 
to  the  article  itself,  and  the  article  does 
not  identify  or  distinguish  the  complain- 
ant's product  and  he  has  no  exclusive  right 
in  the  production  of  the  article  imitated. 

In  applying  this  rule,  Rice  v.  Redlich 
-very  sharply  draws  the  distinction  between 
lawful  and  unlawful  imitation  within  the 
rule  of  unfair  competition.  Thus  it  is  con- 
ceded that  had  the  toy  telephone  been  adopt- 
ed as  a  container  for  the  goods  of  the  com- 
plainant, and  for  the  purpose  of  selling  his 
«^oods  and  of  indicating  that  they  were  his 
product,  then  he  would  have  been  entitled 
to  enjoin  a  similar  use  of  a  container  of  the 
same  shape  and  style  by  a  competitor.  This 
doctrine,  however,  is  merely  the  application 
•of  the  rule  that  equity  will  enjoin  a  com- 
petitor from  so  dressing  his  goods  as  to 
make  it  possible  to  deceive  the  public  with 
reference  to  their  origin.  See  notes  in  0 
L.R.A.(N.S.)  1096,  and  24  L.R.A.(N.S.) 
•901. 

It  is,  however,  pointed  out  in  the  Rice 
Case  that  the  use  of  a  toy  container  in 
the  form  of  a  desk  telephone,  not  being 
for  the  the  purpose  of  selling  the  small 
quantity  of  candy  contained  therein,  but 
primarily  to  sell  the  toy  itself,  and  since 
in  the  production  and  sale  thereof  the 
complainant  had  no  exclusive  right,  the 
doctrine  of  unfair  competition  does  not  ap- 
ply, for  this  doctrine  does  not  extend  to 
eases  where  the  similarity  complained  of 
is  necessary  in  the  construction  of  the 
article,  its  imitation  being  a  functional 
feature  of  the  article,  and  not  a  nonessen- 
tial feature  of  form,  color,  or  external 
detail. 

The  distinction  is  also  drawn  between  the 
cases  where  the  simulation  is  a  manifest 
imitation  of  the  details  of  construction  not 
required  by  the  make  of  the  article,  and 
•oases  where  the  resemblance  is  the  neces- 
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sary  result  of  an  effort  to  comply  with  the 
physical  characteristics  of  the  article.  For 
other  cases  drawing  this  distinction,  see 
notes  in  17  L.R.A.(N.S.)  448  and  37  L.R.A. 
(NJS.)  250,  also  note  in  19  X^.R.A.CN.S.) 
269. 

See  also  Lovell-McConnell  Mfg.  Co.  v. 
American  Ever-Ready  Co.  115  C.  C.  A.  619, 
195  Fed.  931,  denying  injunction  to  restrain 
simulation  of  the  characteristic  functions 
of  an  automobile  horn;  and  Edward  Hilker 
Mop  Co.  V.  United  States  Mop  Co.  112  C.  C. 
A.  176,  191  Fed.  613,  holding  the  imitation 
of  the  characteristic  features  of  a  mop, 
common  in  such  articles,  not  to  constitute 
unfair  competition.  And  also  Pope  Auto- 
matic Merchandising  Co.  v.  McCrum-How- 
ell  Co.  40  L.R.A.(N.S.)  463,  112  C.  C.  A. 
391,  191  Fed.  979,  certiorari  denied  in  223 
U.  S.  730,  56  L.  ed.  633,  32  Sup.  Ct.  Rep. 
527,  holding  the  imitation  of  an  unpat- 
ented suction  cleaner  not  unfair  competi- 
tion, where  the  imitation  related  to  the 
essential  features  of  the  combination  and 
are  necessary  in  order  to  make  the  article 
a  commercial  success.  But  unfair  )com- 
petition  is  established  where  it  is  shown 
that  the  resemblance  or  imitation  goes  be- 
yond that  necessarily  required  by  the  func- 
tional characteristics  of  the  article  itself, 
as  where  there  is  unnecessary  imitation  in 
the  general  get-up,  style  of  lettering,  loca- 
tion, and  size  of  holes,  etc.  Strause  v. 
Weil,  191  Fed.  527. 

And  see  Billiken  Co.  v.  Baker  &  B.  Co. 
174  Fed.  829,  holding  it  to  be  unfair  compe- 
tition for  a  competitor  to  imitate,  in  practic- 
ally all  details  except  the  mere  name,  a  gro- 
tesque doll  made  of  white  fluffy  material, 
with  a  larffe  head,  wearing  a  broad  Bud- 
dhistic smile,  put  up  in  a  sitting  position 
in  a  carton  box,  one  side  of  whicn  drops 
down  when  the  cover  is  taken  off,  display- 
ing the  doll  with  its  bandy  legs  and  feet 
turned  in.  The  court  remarked  that,  ad- 
mitting that  a  manufacturer  may  use  every- 
one of  the  above  features  separately,  the 
use  of  the  whole  collocation  compels  the 
inference  of  an  intent  to  palm  off  the  im- 
itated article  as  that  of  the  article  imitated. 

A.  G.  S. 
67 
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patented  structure  or  design  of  complain- 
ants' article,  and  not  in  marks  applied  to 
the  goods  or  in  the  dressing-up  of  the 
goods,  and  there  is  no  evidence  that  de- 
fendants attempted  to  palm  off  their  goods 
as  those  of  complainants,  there  is  no  legal 
basis  for  an  action  of  unfair  competition. 

Paul,  Trademarks,  §  11;  Delaware  &  H. 
Canal  Co.  v.  Clark,  13  Wall.  311,  20  L.  ed. 
681;  Fairbanks  v.  Jacobus,  14  Blatchf.  337, 
Fed.  Cas.  No.  4,608;  Avery  v.  Meikle,  81 
Kj.  73;  Adams  v.  Heisel,  31  Fed.  270; 
Harrington  v.  Libby,  14  Blatchf.  128,  Fed. 
Cas.  No.  6,107;  Marvel  Co.  v.  Pearl,  66  C. 
C.  A.  226,  133  Fed.  160;  Keystone  Type 
Foundry  Co.  v.  Portland  Pub.  Co.  108  C. 
C.  A.  508,  186  Fed.  600;  Flagg  Mfg.  Co. 
v.  Holway,  178  Mass.  83,  50  N.  E.  667; 
Globe-Wemicke  Co.  v.  Fred  Macey  Co.  56 
C.  C.  A.  304,  110  Fed.  606;  Rathbone,  S. 
&  Co.  V.  Champion  Steel  Range  Co.  37 
Ii.RJL.(N.S.)  258,  110  C.  C.  A.  506,  189 
Fed.  26;  Howe  Scale  Co.  v.  Wyckoff,  Sea- 
mans  &  Benedict,  198  U.  S.  118,  140,  40 
L.  ed.  972,  086,  25  Sup.  Ct.  Rep.  600,  614; 
Diamond  Match  Co.  v.  Saginaw  Match  Co. 
74  C.  C.  A.  59,  142  Fed.  727;  Enterprise 
Mfg.  Co.  V.  Landers,  65  C.  C.  A.  687,  131 
Fed.  240;  Yale  &  T.  Mfg.  Co.  v.  Alder, 
83  C.  C.  A.  140,  154  Fed.  37. 

Messrs.  Griffith  A  Mitchell  and  Oyms 
N.  Anderson,  with  Mr.  Charles  M. 
Clarke,  for  appellees: 

The  action  is  one  of  strictly  unfair  com- 
petition. 

Avery  v.  Meikle,  81  Ky.  73;  McLean  v. 
Fleming,  06  U.  S.  245,  24  L.  ed.  828;  Yale 
&  T.  Mfg.  Co.  V.  Alder,  83  C.  C.  A.  149, 
154  Fed.  37;  Gulden  v.  Chance,  106  C.  C. 
A.  16,  182 -Fed.  303;  National  Biscuit  Co. 
v.  Baker,  95  Fed.  135;  Lever  v.  Goodwin, 
L.  R.  36  Ch.  Div.  1,  67  L.  T.  N.  S.  583, 
36  Week.  Rep.  177;  Consolidated  Ice  Co. 
V.  Hygeia  Distilled  Water  Co.  80  C.  C.  A. 
606,  151  Fed.  10;  Ludlow  Valve  Mfg.  Co. 
V.  Pittsburgh  Mfg.  Co.  92  C.  C.  A.  60,  166 
Fed.  26;  Singer  Mfg.  Co.  v.  June  Mfg.  Co. 

163  U.  S.  170,  41  L.  ed.  110,  16  Sup.  Ct. 
Rep.  1002;  Burke  v.  Bishop,  175  Fed.  167; 
Billiken  Co.  v.  Baker  &  B.  Co.  174  Fed. 
829;  O'Connell  v.  National  Water  Co.  88 
C.  C.  A.  487,  161  Fed.  545;  National  Water 
Co.  V.  Hertz,  177  Fed.  607;  H.  Mueller 
Mfg.  Co.  V.  A.  Y.  McDonaly  &.  M.  Mfg.  Co. 

164  Fed.  1001;  Rushmore  v.  Saxon,  168 
Fed.  409;  New  England  Awl  &  Needle  Co. 
V.  Marlborough  Awl  k  Needle  Co.  168 
Mass.  154,  60  Am.  St.  Rep.  377,  46  N.  E. 
386;  Rushmore  v.  Manhattan  Screw  & 
Stamping  Works,  19  L.R.A.(N.S.)  269,  90 
C.  C.  A.  209,  163  Fed.  939;  Arthur  v. 
Howard,  19  Pa.  Co.  Ct.  81 ;  Hires  v.  Hires, 
6  Pa.  Dist.  R.  285;  Marvel  Co.  v.  Pearl, 
66  C.  C.  A.  226,  133  Fed.  160;  Enterprise 
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Mfg.  Co.  V.  Landers,  65  C.  C.  A.  587,  131 
Fed.  240;  Cook  &  B.  Co.  ▼.  Ross,  73  Fed. 
203;  Scheuer  v.  MuUer,  20  C.  C.  A.  165, 
26  U.  S.  App.  784,  46  U.  S.  App.  184,  74 
Fed.  226;  Lare  v.  Harper,  30  C.  C.  A.  376, 
67  U.  S.  App.  279,  86  Fed.  481;  Allen  v. 
Walton  Wood  k  Metal  Co.  178  Fed.  287: 
Baglin  v.  Cusenier  Co.  90  C.  O.  A.  499. 
164  Fed.  26;  Von  Mumm  v.  Witteman,  33 
C.  C.  A.  404,  62  U.  S.  App.  284,  91  Fed. 
126;  N.  K.  Fairbanks  Co.  v.  R.  W.  Bell 
Mfg.  Co.  2a  C.  C.  A.  654,  45  U.  8.  App. 
100,  77  Fed.  869;  Improved  Fig  Syrup  Co. 
V.  California  Fig  Syrup  Co.  4  C.  C.  A.  264, 
7  U.  S.  App.  588,  54  Fed.  175;  Myers  v. 
Theller,  38  Fed.  607;  Sazlehner  ▼.  Eisner 
k  M.  Co.  179  U.  S.  19,  46  L.  ed.  60,  21 
Sup.  Ct.  Rep.  7;  Saxlehner  v.  Nielsen,  179 
U.  S.  43,  46  L.  ed.  77,  21  Sup.  Ct.  Rep.  16. 

Gray,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
court  below  ordering  a  preliminary  injunc- 
tion in  a  suit  in  equity  brought  originallT 
by  certain  parties  comprising  the  present 
appellees,  Alexander  E.  and  Otto  Redlich. 
trading  as  the  Redlich  Manufacturing  C6m- 
pany,  and  West  Brothers  k  Company, 
against  the  appellants,  John  H.  Rice  t 
Company,  as  defendants,  for  alleged  unfair 
competition  in  the  making  and  sale  of  a 
certain  article  of  manufacture,  viz,,  tele- 
phone-shaped bottles  adapted  to  contain 
candy,  perfumery,  and  the  like.  On  objec- 
tion to  the  jurisdiction,  on  account  of  the 
citizenship  of  West  Brothers  ^&  Company, 
they,  as  parties  complainant,  were,  with 
permission  of  the  court,  withdrawn,  and 
the  suit  proceeded  in  the  name  of  the  Red- 
lich Manufacturing  Company,  as  complain- 
ants. The  bill  alleges  that  complainants 
"are  engaged  in  the  business  of  manufac- 
turing and  selling  to  the  trade  generally, 
certain  novelties  for  the  retail  trade,  in 
packages  for  candy,  bottled  goods,  etc.,  and 
particularly  in  a  certain  novelty  telephone- 
shaped  bottle  made  in  imitation  of  a  desk 
extension  telephdne,  the  body  portion  of 
which  comprises  a  bottle  containing  or 
adapted  to  contain  candy,  perfumery,  and 
the  like,  and  having  a  removable  cork  or 
stopper,  made  in  imitation  of  the  trans- 
mitter mouthpiece  of  a  telephone,  and  in- 
cluding an  imitation  receiver." 

Complainants  also  allege  that  they  have 
manufactured  and  sold  their  goods  under 
and  by  virtue  of  rights  accruing  from  let- 
ters patent  of  the  United  States,  issued  in 
1907  to  the  said  Alexander  E.  Redlich,  for 
certain  improvements  in  bottle  stoppers, 
which  letters  patent,  it  is  alleged,  identify 
and  cover  the  construction,  arrangement, 
and   form   of   the   said   novelty   telephone- 
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Mesars.  liambert  £.  Walther  and  G.  B. 
Arnold,  for  plaintiff  in  error: 

The  defense  that  defendant  was  doing 
the  work  as  an  apprentice  was  not  avail- 
able to  him,  even  though  he  was  an  ap- 
prentice, which  the  city  denies,  because  the 
ordinance  does  not  authorize  an  apprentice 
to  perform  the  work  of  a  licensed  journey- 
man plumber. 

Ex  parte  Smith,  231  Mo.  Ill,  132  S.  W. 
607;  Decker  v.  Diemer,  229  Mo.  296,  129 
S.  W.  936. 

Conceding,  without  admitting,  that  de- 
fendant was  doing  the  work  of  an  appren- 
tice, the  burden  was  upon  him  to  prove 
that  he  was  an  apprentice,  and  was  working 
for  a  duly  licensed  plumber. 

State  V.  Miller,  182  Mo.  370,  81  S.  W. 
867. 

The  municipal  assembly  of  St.  Louis  has 
the  power  to  exclude  all  persons  from 
working  at  the  business  of  plumbing  until 
they  have  first  been  properly  licensed  to  do 
such  work. 

Ex  parte  Smith,  231  Mo.  Ill,  132  S.  W. 
607. 

Messrs.  T.  J.  Rowe,  ThoLias  J.  Howe, 
Jr.,  and  Henry  Rowe,  for  defendant  in 
error: 

The  city  of  St.  Louis,  by  suing  out  the 
writ  of  error  herein,  commenced  a  new 
action  against  the  defendant. 

Macklin  v.  Allenburg,  100  Mo.  343,  13  S. 
W.  360. 

For  the  reason  that  the  suing  out  of 
the  writ  of  error  herein  was  not  war- 
ranted or  authorized  by  either  the  charter 
or  ordinances  of  the  city  of  St.  Louis,  it 
should  be  dismissed. 

17  Enc.  PL  ft  Pr.  145. 

Graves,  J.,  delivered  the  opinion  of  the 
court: 

1.  Question  is  raised  as  to  the  right  of 
the  city  to  sue  out  this  writ  of  error.  In 
the  view  of  the  facts  involved  in  this  rec- 
ord we  have  concluded  not  to  go  into  the 
field  of  authorities,  a  discussion  of  which 
would  be  necessary,  and  many  of  which  are 
not  cited  in  respondent's  brief.  Such  a  dis- 
cussion would  involve  a  review  of  our  cases 
on  the  character  of  a  suit  to  recover  a  pen- 
alty for  the  violation  of  our  city  and  town 
ordinances.  We  have  differently  defined  the 
suit  as  civil  or  quasi  civil.  We  have  ap- 
plied in  a  way  the  criminal  procedure  to 
such  actions,  but  we  have  always  enter- 
tained an  appeal  by  the  city  where  the  de- 
fendant was  discharged  of  liability.  When 
a  defendant  is  acquitted  in  a  criminal 
case,  upon  a  trial  either  before  court  or 
jury  (as  in  a  misdemeanor  he  could  be  so 
tried  by  court,  if  he  waived  a  jury),  we 
have  looked  upon  such  acquittal  as  the  end 
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of  the  case.  The  state  in  such  case  is  de- 
barred of  an  appeal  But,  as  stated  above, 
when  the  municipality  loses  in  one  of  these 
city  actions  to  recover  a  penalty,  the  oonrta 
of  Missouri  have  always  entertained  such 
an  appeal.  If  the  case  is  such  as  could 
be  reviewed  upon  appeal  we  can  see  no  good 
reason  for  saying  that  it  could  not  be  re- 
viewed upon  a  writ  of  error.  In  view  of 
our  conclusions  upon  the  remainder  of  thia 
record,  we  shall  not  delve  into  further  case 
law,  but  proceed  upon  the  theory  of  the 
case  being  properly  here. 

2.  The  real  crux  of  this  case  is  whether 
or  not  the  court  properly  acquitted  and 
discharged  the  defendant  under  the  evidence. 
The  charges  we  have  fully  set  out.  The 
city  relies  upon  §  10  of  ordinance  No.  23,- 
007,  which  section  reads:  "Any  person, 
firm,  or  corporation,  or  the  agent  mr  officer 
for  any  such  person,  firm,  or  corporation, 
who  shall  engage  in  or  work  at  the  busi- 
ness of  plumbing  in  the  city  of  St.  Louis, 
except  apprentices  working  for  duly  licensed 
plumbers,  without  first  having  been  duly  li- 
censed as  required  by  the  provisions  of  this 
ordinance,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof, 
shall  be  fined  not  less  than  $10  nor  more 
than  $100  for  each  offense."  It  will  be 
noticed  that  this  ordinance  excepts  "appren- 
tices," and  the  meaning  of  this  term  as  it 
appears  here,  and  as  of  course  it  muat  be 
determined  from  the  whole  body  of  the  act, 
is  one  of  the  questions  in  the  case.  This 
defendant  was  tried  upon  the  facts  and 
found  not  guilty.  The  city  contends  that 
the  word  "apprentices"  as  used  in  the  act 
has  an  exceedingly  technical  meaning,  and 
only  applies  to  boys,  duly  "articled"  to 
some  mechanic,  and  could  not  apply  to  this 
defendant,  whom  as  we  take  it  is  a  man  of 
mature  years  (thirty-two  years)  trying  to 
learn  the  business  of  plumbing.  According 
to  the  evidence  he  had  tried  to  pass  the 
examination  for  the  position  of  "journey- 
man plumber,"  but  failed.  After  such  fail- 
ure he  applied  to  Mr.  Hobein,  whom  we 
take  it  was  a  licensed  plumber,  because 
such  fact  is  not  denied  in  the  briefs  or  rec- 
ord, and  there  is  some  evidence  tending  to 
show  that  he  had  given  to  defendant  "a 
letter  of  apprenticeship.' 
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One  side  of  the  case  is  thus  described  by 
the  defendant,  Gus  Bender: 

Direct  examination,  by  Mr.  Bowet 

Q.  What  is  your  name? 

A.  Gus  Bender. 

Q.  How  old  are  you? 

A.  Thirty-two. 

Q.  Were  you  working  at  this  on  the  19tb 
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day  of  March  at  the  building,  3207  Cass 
avenue  ? 

A.  Yes,  sir. 

Q.  Now  state  what  you  were  doing  there. 

A.  I  was  getting  the  soil  pipe  ready; 
that  is,  Mr.Hobein  just  had  taken  me  there 
to  give  me  the  instructions  what  I  should 
do — 

Mr.  Arnold:     Well,  I  object  to  that. 

A.  — and  just  as  he  left  these  fellows 
came  in — 

Mr.  Arnold:  Hold  on  there.  Just  a 
minute  now. 

By  the  court: 

Q.  What  instructions  did  he  give  you? 

A.  To  run  pipe.  How  I  should  run  the 
iron  pipe  up — soil  pipe.  When  I  hired  my- 
self out  to  Mr.  Hobein  he  asked  me  if  I 
was  a  plumber.  I  told  him:  'No;  I  failed 
to  pass  the  examination' — ^but  he  seen  I 
had  to  have  some  experience  and  from  in- 
structions I  could  go  on  with  the  work.  I 
showed  him  who  I  worked  for  before  he 
said,  'AH  right,'  and  every  day  he  came  to 
look  at  my  work.  I  served  under  his  in- 
structions, and  was  working  at  the  soil 
pipe  about  fifteen  minutes  when  these  fel- 
lows came  in.'  They  asked  me  if  I  was  a 
plumber.  I  said:  'Yes;  I  am  doing  plumb- 
ing work  here  and  serving  an  apprentice 
under  instructions' — and  one,  this  fellow 
here,  he  got  the  policeman,  and  when  the 
policeman  came  to  me  I  showed  him  a 
letter  Mr.  Hobein  had  written  to  me  to 
show  I  was  working  as  an  apprentice.  The 
letter  didn't  do  any  good.  He  took  me  to 
the  police  station  anyhow. 

Q.  How  long  had  you  worked  at  the 
plumbing  trade? 

A.  I  worked  at  the  plumbing  trade  about 
a  year  on  the  outside. 

Q.  Now,  what  actual  plumbing  work  did 
you  do  on  this  building,  3207  Cass  avenue? 
What  was  it  that  you  actually  did  in  the 
way  of  plumbing  work? 

A.  I  just  had  cut  one  length  of  pipe — 
that's  all  I  had  done — ^when  these  fellows 
came  in. 

Q.  Had  you  made  any  connections  of  any 
kind? 

A.  No;   not  there. 

Q.  And  you  had  done  no  plumbing  work 
at  all  there,  had  you? 

A.  Not  right  then ;  I  just  had  got  started. 

Mr.  Arnold:  That  calls  for  a  conclusion, 
of  course. 

Mr.  Rowe:  Well,  I  am  asking  him  what 
plumbing  work  he  had  done  there;  that's 
what  the  court  wants  to  know.  What 
plumbing  work  there,  if  any,  had  you  done 
in  that  building? 

A.  Just  had  cut  one  length  of  pipe  and 
started  the  furnace.  That's  all  I  had  done. 
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Q.  Now  are  you  learning  the  trade  of 
plumbing? 

A.  Yes,  sir;  I  am  learning  it. 

Q.  And  who  are  you  working  under? 

A.  I  am  working  under  Mr.  Flagg,  un- 
der instructions  right  now. 

Q.  And  that  was  all  the  work  that  jo\^ 
did  on  this  occasion,  was  it? 

A.  Yes,  sir. 

His  cross-examination  does  not  shake  this 
portion. 

By  the  record  the  city  undertook  to  have 
experts  to  testify  that  an  apprentice  meant 
an  "articled  boy"  under  the  age  of  twenty - 
one,  or  rather  {rom  fifteen  to  sixteen  years 
of  age,  and  that  as  such  he  could  not  do 
the  work  which  defendant  was  tlien  doing. 
It  should  be  said  that  the  proof  is  not 
very  pointed  for  the  city  upon  this  point, 
and  it  relies  now  more  upon  what  is  calleii 
a  technical  definition  of  "apprentice"  than 
upon  this  testimony.  That  the  city  did 
not  seriously  question  that  Hobein  was  a 
licensed  plumber  is  apparent  from  the  man- 
ner in  which  the  case  was  tried.  It  was 
tried  upon  the  theory  that  such  fact  was 
not  really  material,  and  the  argument  in 
this  court  for  the  city  was  to  a  similar 
effect.  The  position  of  the  city  is  further 
emphasized  in  their  brief  in  this  language: 
"The  judgment  of  the  lower  court  should  be 
reversed  and  the  case  remanded  because, 
after  plaintiff  had  shown  and  the  defend- 
ant had  admitted  that  he  was  doing  plumb- 
ing work,  at  the  time  and  place  of  his 
arrest,  defendant  wholly  failed,  in  fact 
made  no  attempt,  to  prove  that  his  alleged 
employer,  for  whom  he  said  he  was  work- 
ing as  an  apprentice,  was  a  licensed  plumb* 
er.  However,  as  this  will  be  considered  a 
test  case,  and  of  great  importance  to  the 
people  of  St.  Louis  generally,  and  especially 
those  engaged  in  the  plumbing  business, 
and  the  city  authorities  having  in  charge 
the  enforcement  of  municipal  regulations, 
we  respectfully  urge  the  court  to  give  its 
construction  of  the  word  'apprentice'  and 
the  phrase  in  which  that  word  is  used,  so 
that  all  may  know  what  that  word  and 
phrase  mean.  In  other  words,  we  wish  tlie 
court  to  define  who  is  an  apprentice  ^vith- 
in  the  meaning  of  the  ordinance,  and  the 
character  of  plumbing  work  he  is  author- 
ized to  perform." 

Whilst  the  city  in  the  paragraph  just 
quoted  in  a  way  seems  to  suggest  that  the 
defendant  had  not  made  proof  of  his  em- 
ployer's license,  yet  it  is  apparent  that  such 
was  not  the  theory  below,  and  we  have  no 
doubt  that,  in  addition  to  the  evidence  in 
the  record  tending  to  show  that  Hobein  was 
a  licensed  plumber,  a  reversal  of  the  case 
for  that  purpose  alone  would  only  result 
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in  such  a  showing;  we  are  therefore  in- 
clined to  proceed  with  this  case  upon  the 
idea  that  such  a  license  was  shown  by  the 
license  itself.  So  much  is  indicated  by  the 
brief  of  plaintiff  in  error.  Plaintiff  in 
error,  knowing  the  record,  does  not  seek 
to  stand  upon  the  question  under  the  proof, 
but  seeks  to  have  us  go  to  the  legal  ques- 
tion. This  we  will  do.  Now,  to  state  this 
legal  question  it  might  be  well  to  shorten 
up  a  little.  Verbosity  is  to  be  avoided  even 
in  court  opinions.  In  the  process  of  short- 
ening the  proposition,  we  can  well  state 
it  thus:  The  ordinance  in  question  excepts 
apprentices.  Defendant,  although  thirty- 
two  years  of  age,  was  working  under  a  li- 
censed plumber,  with  a  letter  of  appren- 
ticeship to  that  effect.  Defendant  so  tes- 
tified as  to  his  authority  to  work,  and  the 
trial  court  had  the  right  to  believe  his  tes- 
timony and  discharge  him  from  the  charge. 
If  error  was  committed  at  all  it  was  the 
meaning  which  the  trial  court  gave  to  the 
word  ''apprentices''  in  this  ordinance.  If  he 
properly  construed  the  ordinance  in  hold- 
ing that  the  defendant  fell  within  that 
term,  then  there  was  ample  evidence  au- 
thorizing his  discharge.  Defendant  testi- 
fied that  he  was  working  under  Hobein,  and 
that  Hobein  had  designated  the  particular 
work  he  was  doing  upon  the  occasion  of 
his  arrest.  In  other  words,  there  is  ample 
evidence  in  the  record  for  the  trial  court 
to  find  that  defendant  was  an  apprentice  of 
Hobein,  if  a  man  of  his  age  and  circum- 
stanced as  was  the  defendant  could  be  an 
apprentice  under  the  law.  This  occurs  to 
me  to  be  the  sole  question. 

At  the  early  common  law  the  word  "ap- 
prentice" had  a  specific  meaning.  It  no 
doubt  referred  to  minors  who  could  be 
"bound"  or  "articled"  to  some  mechanic 
versed  in  his  trade,  there  to  receive  instruc- 
tions and  to  work  under  the  supervision  of 
such  mechanic  until  he  could  do  all  work 
in  that  trade,  from  the  lowest  to  the  high- 
est. The  law  did  not  preclude  the  appren- 
tice from  actually  doing  all  grades  of 
work,  but  it  did  contemplate  that  he  would 
do  it  under  the  supervision  of  his  "tutor," 
the  man  to  whom  he  had  been  bound  for 
the  usual  term.  Nor  can  it  be  seriously 
questioned  that  at  these  early  days  the  ap- 
prentice was  presumed  to  be  a  boy  of  such 
age  that  the  term  of  his  apprenticeship 
would  terminate  about  the  time  of  his  ma- 
jority. Case  law  of  this  kind  Is  at  hand, 
and  the  brief  of  the  city  is  not  without 
such  authority. 

But  the  question  here  is  not  what  the 
term  "apprentice"  formerly  meant,  but 
what  it  means  now,  and  meant  at  the  time 
tlie  ordinance  in  question  was  adopted.  We 
concede  to  the  citv  the  old-time  definition 
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of  "apprentice,"  but  is  that  the  present 
meaning  of  the  term?  In  other  words,  in 
modern  law  was  it  ever  contemplated  that 
men  over  the  age  of  twenty-one  could  not 
learn  a  trade  by  becoming  an  apprentice 
to  one  who  knew  the  trade?  We  should  be 
slow  in  holding  that  only  boys  can  become 
apprentices.  We  should  not  bar  the  open 
field  of  the  "trades"  from  all  men,  if  they 
proceed  to  enter  them  within  the  spirit  of 
the  law.  What  has  been  law  may  not  be 
law  now.  Under  the  old  law  boys  were 
bound  out  to  tradesmen  for  a  term  of  years 
on  conditions  and  terms  fixed  largely  by 
the  customs  of  the  community.  Whoi 
these  boys  had  served  the  term  and  re- 
ceived in  person,  or  through  the  parent 
who  "articled"  them,  the  pittance  due,  they 
were  presumed  to  know  the  intricacies  of 
the  trade.  But  in  learning  these  intrica- 
cies even  the  boys  had  to  do  the  actual 
work  under  the  supervision  of  the  master. 
In  that  age  of  the  law  there  would  have 
been  no  objection  to  the  boy  doing  the 
actual  physical  work  for  the  purpo^  of 
the  education,  provided  that  work  was  di- 
rected and  supervised  by  the  master.  But 
the  age  of  boys  as  the  only  "apprentices'* 
has  passed.  The  word  has  a  general  ac- 
cepted meaning  in  these  days.  Such  mean- 
ing goes  further  than  that  of  a  boy  "ar- 
ticled" by  his  father  or  guardian  to  a 
tradesman  for  a  fixed  term.  As  now  used, 
it  not  only  includes  this  class,  but  likewise 
that  class  of  more  aged  persons  who,  by 
contract  of  their  own,  place  themselves 
within  the  relationship.  Going  to  the  brief 
of  plaintiff  in  error,  we  find  quoted  the 
definition  of  "apprentice"  from  Webster's 
Standard  Dictionary,  thus:  "One  who  is 
bound  by  indentures  or  by  legal  agreement 
to  serve  a  mechanic,  or  other  person,  for 
a  certain  time,  with  a  view  to  learn  the 
art  or  trade  in  which  his  master  is  bound 
to  instruct  him."  Note  the  phrase  "or  by 
legal  agreement  to  serve  a  mechanic."  The 
evidence  in  this  case  tends  to  show  that 
there  was  such  legal  agreement  between 
defendant  and  Hobein,  and  this  does  not 
seem  to  be  seriously  controverted  by  the 
city.  To  be  explicit,  the  more  modern  idea 
is  that  the  word  "apprentice"  includes  not 
only  those  minors  who,  by  and  through 
their  parents  or  other  l^al  authorities, 
have  been  bound  out  for  a  fixed  period  to 
learn  a  trade,  but  in  addition  thereto  also 
includes  those  persons  who  have  attained 
their  majority,  and  who,  for  themselves, 
have  by  contract  assumed  a  like  relation. 
The  evidence  before  the  court  below  tended 
to  show  that  Bender,  although  an  adult  of 
thirty-two  years,  had  attempted  to  create 
the  relation  of  apprentice  by  contract.  The 
city,  rather  than  to  specifically  deny  that 
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fact,  prefers  to  Ask  our  adjudication  upon 
the  naked  question  as  to  the  meaning  of 
the  term.  This  adjudication  we  are  will- 
ing to  give.  We  will  not  hold  that  the 
term  "apprentice"  must  be  limited  in  this 
age  of  progress  to  a  mere  boy  bound  by 
legal  authority  to  a  tradesman.  We  do 
hold  that  the  term  includes  such  class  (if 
in  fact  such  is  now  done),  but  that  it  like- 
wise includes  all  persons,  irrespective  of 
age,  who  by  contract  place  themselves  in 
position  to  learn  a  trade  and  are  in  a  bona 
fide  manner  carrying  out  that  contract. 

We  therefore  conclude  that  in  the  case 
at  bar  the  St.  Louis  Court  of  Criminal 
Correction  had  ample  evidence  in  the  rec- 
ord upon  which  to  base  the  judgment  of 
acquittal  which  was  entered.  In  this  state 
of  the  record,  the  judgment  should  be  af- 
firmed, and  this,  too,  without  reference  to 
the  intricate  questions  (if  they  be  intri- 
cate)  raised  by  the  demurrer. 

Let  the  judgment  be  afiirmed. 

All  concur;  liamm,  J.,  in  separate  opin- 
ion, in  which  Woodson,  P.  J.,  concurs. 

Lamm,  J.,  concurring: 

The  word  "apprentice"  comes  from  "ap- 
prendre,"  meaning  "to  learn."  Accordingly 
in  one  allowable,  ordinary  meaning,  "ap- 
prentice" is  used  to  convey  the  idea  of  a 
learner  of  a  trade;  or,  it  may  be,  a  learner 
in  any  department;  one  only  slightly  versed 
in  a  subject;  a  novice.  Century  Diet,  title, 
"Apprentice."  Its  technical  definition  is: 
One  who  is  bound  by  indenture  to  a  mas- 
ter for  a  specified  time  to  learn  the  art  or 
mystery  of  some  trade,  craft,  profession, 
or  business  in  which  his  master  is  bound 
to  instruct  him.  Even  husbandry  or  house- 
wifery might  be  such  business.  The  ques- 
tion is:  Should  we  give  the  word  "appren- 
tice" in  the  ordinance  the  elastic  breadth 
of  its  usual  and  ordinary  meaning  in  com- 
mon conversation,  or  give  it  the  rigidity  of 
its  strict  technical  meaning? 

Youth  being  the  usual  season  of  learning, 
the  idea  of  an  apprenticeship  often  carries 
with  it  a  tang  or  suggestion  of  youth;  but 
not  necessarily  so,  even  in  the  strict  and 
technical  meaning  of  the  word.  For  exam- 
ple, Bouvier  (Bouvier's  Law  Diet,  title, 
"Apprentice")  says  nothing  about  youth  in 
liis  definition.  He  speaks  of  an  apprentice 
as  "a  person"  bound  in  the  form  of  law 
to  a  master  to  learn  from  him  his  art, 
trade,  or  business,  and  to  serve  him  dur- 
ing the  time  of  his  apprenticeship.  Black 
(Law  Diet,  title,  "Apprentice")  defines  him 
as  "a  person,  usually  a  minor,"  bound  in 
due  form  of  law,  etc.  Our  statutes  on 
apprentices  furnish  little  help  in  giving  a 
meaning  to  the  word  in  general  use.  Tliey 
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relate  to  pauper  and  orphan  children  who 
are  bound  out  as  apprentices  under  strict 
forms  of  law  by  the  highly  technical  instru- 
ments known  as  indentures.  Clearly  the 
ordinance  in  question  does  not  use  the  word 
in  the  narrow  statutory  sense  above,  viz., 
orphan  and  pauper  children  bound  out  to 
a  master  for  a  term. 

In  an  interesting  case  in  Florida  the 
court  had  in  judgment  (State  ex  reL  Atty. 
Gen.  V.  Jones,  16  Fla.  306)  the  meaning 
of  the  term  "a  regular  apprenticeship."  In 
that  case,  on  a  consideration  of  English 
cases  and  on  the  reason  of  the  thing,  it 
was  held  that  an  apprenticeship  did  not 
necessarily  import  a  contract  by  way  of 
indenture.  The  same  distinction  was 
drawn  in  North  Brunswick  v.  Franklin,  16 
N.  J.  L.  537. 

The  ordinance  in  question  can  only  be 
sustained  as  an  exercise  of  the  police  power 
for  the  welfare  of  the  public.  It  could  not 
be  sustained  on  the  theory  there  was  an 
attempt  to  monopolize  into  the  hands  of  a 
few  the  gainful  trade  or  craft  of  plumbing, 
so  that  there  can  be  no  learners  in  the 
craft  except  the  restricted  few  who  might 
be  bound  under  indentures  in  their  youth. 
For  these  reasons  we  must  give  to  the  word 
"apprentice"  the  reasonable  and  usual  con- 
struction of  a  "learner,"  regardless  of  his 
age,  and  regardless  of  the  technical  fea- 
tures of  his  being  bound  out  to  a  master 
by  an  indenture.  This  permissible  view  of 
it  permits  any  man  to  finally  become  a 
master  plumber  at  any  age,  so  long  as  he 
serves  an  apprenticeship  as  a  learner  in 
acquiring  the  art  or  mystery  of  the  craft 
of  plumbing,  and  sustains  an  ordinance 
that  would  otherwise  be  void  as  an  uncon- 
stitutional exercise  of  the  police  power. 

The  mere  fact  that  defendant's  employer 
was  not  present  in  propria  persona  at  the 
time  of  defendant's  arrest,  when  about  to 
cut  a  pipe  into  lengths,  and  that  he  had 
given  directions  which  defendant  was  car- 
rying out  when  left  to  himself  for  a  spell, 
is  of  no  significance.  May  not  a  master 
lay  out  an  apprentice's  work  on  the  trestle 
board?  Even  under  the  strictest  view  of 
it  an  apprentice  need  not  perform  every 
stroke  of  his  labor  as  a  learner  under  the 
constant  eye  of  the  master,  so  long  as  the 
superior  skill  of  the  master  appears  in  the 
work,  through  his  directions  and  instruc- 
tions given  to  the  apprentice.  Otherwise 
(all  theory  and  no  practice)  no  apprentice 
would  ever  develop  into  a  journeyman  or 
master  of  the  craft. 

For  the  reasons  stated  by  my  Brother, 
and  these  additional  ones,  I  vote  to  concur. 

Woodson,  P.  J.,  concurs  in  these  views. 
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JoBiJce  of  the  peace  —  nutllclons  nets 
^  liability  In  dnmagea. 

1.  A  juBtice  of  the  peace  it  not  liable  in 
damages  for  malicioudly  entertaining  a  false 
accuaation  agajnet,  and  causing  the  impris- 
onmrnt  for  want  of  exeeagive  ca«h  bail 
of,  one  duly  charged  with  an  offense  with- 
in bis  jurisdiction. 
Indictment  —  allegation  of  ownersblp 


2.  Ownership  is  sufSeieotl^  charged  vith' 
ia  a  statute  providing  punishment  for  un- 
1s.wfuUf  injuring  property  belonging  to 
another,  to  withstand  a  collateral  attack, 
by  statin);  that  it  was  in  lawful  posaession 
of  another, 

Jnnttce  of  the  peace  —  unauthorized  act 
—  loss  of  JnrlBdlctlon  —  personal  lia- 
bility. 

3.  A  justice  of  the  peace  does  not  lose 
jurisdiction  of  a  charge  of  misdemeanor 
brought  before  him  by  erroneously  demand- 
iDg  cash  bail  instead  of  a  bond,  so  as  to 
Tender  bim  personally  liable  in  damages  for 
the  resulting  imprisonment,  St  least,  in 
the  absence  of  any  offer  of  a  bond. 
Parties  —  misjoinder  —  prohibition  of 

ezecDtloD. 

4.  Making  the  sheriff  charged  with  execu- 
tion of  the  writ  a  party  defendant  to  a  pro- 
ceeding to  annul  an  execution  for  alleged 
want  of  jurisdiction  to  enter  the  judgment 
on  which  it  is  based  does  not  vitiate  the 
proceeding  for  misjoinder  of  parties. 
Prohibition  —  against  execution  of  void 

Jodgment  —  remedy  by  appeal. 

0.  Appeal  from  an  order  denying  a  mo- 
tion to  quash  the  summons  and  set  aside 
th«  judgment,  not  made  until  after  the 
judgment  was  entered,  upon  which  there  is 
no  provision  for  a  stay,  is  not  an  adequate 
remedy  in  case  the  judgment  is  void,  so 
as  to  prevent  the  issuance  of  a  writ  of  pro- 
hibition against  execution  of  the  judgment. 

(April  10,  1913.) 

APPLICATION  for  a  writ  of  prohibition 
to  prevent  the  enforcement  of  an  «l- 


Norcross,  J.,  delivered  the  opinion  of 
the  court: 

This  ia  an  original  proceeding  in  prohibi- 
tion. The  petitioner  was  a  defendant  in  i 
case  determined  in  the  lower  court,  entitled 
"John  F.  Davidson,  Plaintiff,  v.  George  H. 
Keyes,  John  Tabor,  W-  M.  Doyle,  and  Louis 
D.  Gordon,  Defendants."  The  default  of 
the  defendant  Louis  D.  Gordon,  petitioner 
herein,  for  failing  to  appear  and  answer, 
was  entered  in  the  case,  and  subsequenllv 
judgment  against  him  for  tl,500  damages 
and  costs  was  entered.  Petitioner  was  a 
resident  of  the  state  of  Utah,  and  an  order 
for  service  of  summona  by  publication  upon 
petitioner  was  granted  by  the  lower  conrt 
Subsequently  and  in  pursuance  of  such  or- 
der personal  service  was  obtained  upon 
petitioner  in  Salt  Lake  City,  state  of  Utali. 
in  lieu  of  publication.  After  judgment  vu- 
entered  against  petitioner,  execntion  wis 
issued  to  the  respondent  W,  A.  Ingalls, 
sheriff  of  Esmeralda  county,  who  was  pro- 
ceeding to  sell  certain  corporate  stoct  of 
petitioner  which  had  been  attached  at  the 
time  the  suit  was  instituted.  Subsequentlr 
the  petitioner,  Gordon,  appeared  speeiillT 
in  the  action  and  moved  for  an  order  to  stl 
aside  and  vacate  judgment  and  to  annul  tht 
writ  of  execution  thereon,  upon  the  ground 
that  at  the  time  the  judgment  waa  entered 
the  court  helow  had  not  obtained  jurisdii^- 
tion  over  the  defendant  Gordon.  The  mo- 
tion was  denied,  and  this  proceeding  wii 
instituted  to  prohibit  the  lower  court  from 
further  proceedings  under  the  alleged  void 
judgment  upon  the  same  grounds — want  of 
jurisdiction — urged  upon  the  trial  court 
Want  of  jurisdiction  in  the  trial  court  to 
enter  an  order  of  service  of  summons  bj 
publication  is  based  upon  the  alleged  farl 
that  the  complaint  fails  to  state  a  cause  of 
action.  Victor  Mill,  t  Min.  Co.  v.  Justire 
Ct.  18  Nev.  22,  1  Pac.  831 ;  Coffin  v.  BelL 
22  Nev.  189,  68  Am.  St.  Hep.  738,  37  Pit- 


240. 


The  defendants  above  ni 
men  upon  the  official  bond  of  one  P.  1- 
Gallagher,  justice  of  the  peace  in  and  for 
Gordon  township,  Nye  county.  The  com- 
plaint alleges  the  fact  that  judgment  i»i 
been  obtained  b;  the  plaintiff,  Davidson,  in 
a  prior  action  against  the  said  P.  J.  G>'' 
lagher  and  one  W.  T.  MattI;  for  danugn 
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$2,000  and  upon  which  the  petitioner,  Gor- 
don, became  aurety  in  the  sum  of  $1,600. 

The  complaint  alleged  substantially  that 
one  W.  T.  Mattly  wrongfully,  maliciously, 
and  without  any  reasonable  or  probabh^ 
cause,  appeared  before  the  said  P.  J.  Gal- 
lagher as  justice  of  the  peace,  and  swore 
falsely  to  a  pretended  criminal  complaint 
against  the  said  John  F.  Davidson;  that 
the  said  P.  J.  Gallagher,  as  such  justice, 
with  knowledge  of  the  falsity  of  said  al- 
leged criminal  charge,  and  at  the  malicious 
instigation,  solicitation,  and  procurement  of 
the  said  Mattly,  did  issue  a  warrant  of  ar- 
rest upon  said  complaint  for  said  David- 
son; that  thereafter  said  Davidson  was  ar- 
rested and  brought  before  the  said  justice, 
who  then  and  there  wrongfully,  maliciously, 
and  with  intent  unlawfully  to  deprive  him 
•of  his  liberty,  did  fix  the  amount  of  bail  for 
«aid  Davidson's  appearance  to  said  criminal 
•complaint  in  a  grossly  excessive  amount,  to 
wit,  the  sum  of  $1,000,  and  did  wrongfully 
-and  maliciously  order  that  said  Davidson 
furnish  such  bail  in  cash,  well  knowing  that 
lie  would  be  unable  to  furnish  the  same  in 
cash;  that  such  justice  of  the  peace  com- 
mitted the  said  Davidson  to  jail  pending 
'trial  upon  the  complaint,  and  was  by  the 
constable  lodged  in  the  town  jail  and  there- 
in incarcerated  for  two  days  and  two 
nights;  that  said  jail  was  poorly  construct- 
ed and  defectively  heated,  and  said  David- 
son suffered  severely  from  cold  and  con- 
tracted a  severe  cold,  which  caused  him  to 
hecome  and  remain  sick  and  sore,  and  that 
owing  to  the  loathsome  condition  of  the 
beds  in  the  jail  and  the  extreme  coldness 
he  was  unable  to  sleep,  etc.;  that  two  days 
after  such  commitment  said  criminal  pro- 
ceeding was  wholly  terminated  and  said 
Davidson  discharged  from  custody. 

It  is  the  contention  of  counsel  for  peti- 
tioner that  the  complaint  fails  to  state  a 
<*au8e  of  action,  for  the  reason  that  Galla- 
gher, the  justice  of  the  peace,  was  acting 
judicially,  and  when  so  acting  the  motives 
which  prompted  his  acts  cannot  be  a  sub- 
ject of  inquiry  in  a  civil  action.  It  is  con- 
tended that  the  criminal  complaint  upon 
which  Davidson  was  arrested  charged  the 
commission  of  a  misdemeanor;  that  the  ar- 
rest thereupon  was  lawful  and  gave  the  jus- 
tice jurisdiction  of  the  person  of  the  de- 
fendant and  the  subject-matter  of  the  of- 
fense charged;  that  such  justice  had  juris- 
diction to  determine  that  defendant  should 
furnish  bail  as  a  condition  of  his  release 
pending  the  trial  of  the  charge  against  him, 
and  that  the  amount  of  such  bail  was  a 
matter  in  the  discretion  of  the  justice,  and 
whether  the  amount  was  excessive  or  not 
cannot  be  questioned  in  a  civil  action  for 
damages,  and  that,  in  any  event,  there  arc 
^4  L.R.A.(N.S.) 


^  no  facts  alleged  in  the  complaint  that  would 
justify  the  conclusion  that  the  amount  of 
bail  fixed  was  excessive;  that  a  bare  al- 
legation that  the  judge  demanded  cash  bail 
will  not  be  considered,  for  if  plaintiff  failed 
to  present  personal  bail  properly  justified 
the  court  had  no  other  alternative  than  to 
demand  cash  bail,  and  upon  failure  of  plain- 
tiff to  give  it,  to  incarcerate  plaintiff. 

In  Pratt  v.  Gardner,  2  Cush.  63,  48  Am. 
Dec  652,  Shaw,  Ch.  J.,  speaking  for  the  su- 
preme court  of  Massachusetts  in  a  case  of 
first  impression  in  that  court,  said:  "It 
is  a  principle  lying  at  the  foundation  of 
all  well-ordered  jurisprudence  that  every 
judge,  whether  of  a  higher  or  lower  court, 
exercising  the  jurisdiction  vested  in  him 
by  law,  and  deciding  upon  the  rights  of 
others,  should  act  upon  his  own  free,  un- 
biased convictions,  uninfluenced  by  any  ap- 
prehension of  consequences.  ...  He  is 
not  bound,  at  the  peril  of  an  action  for 
damages,  or  of  a  personal  controversy,  to 
decide  right  in  matter  either  of  law  or  of 
fact,  but  to  decide  according  to  his  own  con- 
victions' of  right,  of  which  his  recorded 
judgment  is  the  best,  and  must  be  taken  to 
be  conclusive,  evidence.  .  .  .  If  it  be  said 
that  it  may  be  conceded  that  the  action 
will  not  lie,  unless  in  a  case  where  a  judge 
has  acted  partially  or  corruptly,  the  answer 
is  that  the  losing  party  may  always  aver 
that  the  judge  has  acted  partially  or  cor- 
ruptly, and  may  offer  testimony  of  bystand- 
ers or  others  to  prove  it;  and  these  proofs 
are  addressed  to  the  court  and  jury,  before 
whom  the  judge  is  called  to  defend  himself, 
and  the  result  is  made  to  depend,  not  upon 
his  own  original  conviction — the  conclusion 
of  his  own  mind  in  the  decision  of  the 
original  case — as,  by  the  theory  of  juris- 
prudence, it  ought  to  do,  but  upon  the  con- 
clusions of  other  minds,  under  the  influence 
of  other  and  different  considerations.  Ths 
general  principle  which  excepts  judges  from 
answering  in  a  private  action,  as  for  a  tort, 
for  any  judgment  given  in  the  due  course 
of  the  administration  of  justice,  seems  to 
be  too  well  settled  to  require  discussion; 
and,  as  was  said  by  Mr.  Chief  Justice  Kent 
in  the  case  of  Yates  v.  Lansing,  6  Johns. 
282,  lias  a  deep  root  in  the  common  law,' 
.  The  only  remaining  question  is 
whether  the  case  set  forth  in  the  plaintiff's 
declaration  was  within  the  jurisdiction  of 
the  defendant  as  a  justice  of  the  peace. 
Leaving  out  the  epithets  'maliciously,'  'wil- 
fully,' 'falsely,'  with  which  the  declaration 
is  so  thickly  sprinkled,  and  which  cannot 
change  or  qualify  the  material  facts,  it  is 
stated  that  the  defendant,  being  a  justice 
of  the  peace,  issued  a  warrant  against  the 
plaintiff,  on  the  complaint  of  one  Burley, 
charging   the    plaintiff    with    a   malicious 
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treflpasB  on  his  land.  It  is  alleged  that  the 
complaint  was  false,  feigned,  and  ground- 
less, and  that  the  defendant  knew  it;  but 
this  was  the  very  question  to  be  tried,  and 
the  defendant  could  not  judicially  know  it 
till  the  trial.  His  private  knowledge  could 
not  prevent  the  complainant  from  hav- 
ing it  tried.  It  is  further  alleged  that  the 
defendant  wilfully  and  maliciously  tried 
and  convicted  the  plaintiff,  and  sentenced 
him  to  pay  a  fine  of  $2  and  costs.  The 
plaintiff  alleges  that  he  was  not  guilty, 
and  that  the  defendant  knew  he  was  not 
guilty.  These  are  facts  which  the  defendant 
is  not  bound  to  contest  with  the  plaintiff." 

In  the  case  of  Cooke  v.  Bangs  (C.  C.)  31 
Fed.  640,  cited  by  counsel  for  petitioner. 
Justice  Brewer,  considering  the  question 
of  the  liability  of  a  justice  of  the  peace  for 
damages  in  a  civil  action  for  acts  done  in 
his  official  capacity,  said:  "Under  what 
circumstances  can  a  justice  of  the  peace 
be  held  liable  for  a  civil  action  for  dam- 
ages for  an  act  done  by  him  in  his  capacity 
as  justice  of  the  peace?  Nothing  is  more 
important  in  any  country  than  an  inde- 
pendent judiciary,  and  nowhere  is  it  so 
important,  so  absolutely  essential,  as  under 
a  popular  government.  No  man  can  be  a 
good  judge  who  does  not  feel  perfectly  free 
to  follow  the  dictates  of  his  own  judgment, 
wheresoever  they  may  lead  him.  And  in 
a  country  where  the  people  rule,  and  where 
popular  clamor  is  apt  to  sway  the  multi- 
tude, nothing  is  more  important  than  that 
the  judges  should  be  kept  as  independent  as 
possible.  And  it  is  universal  experience, 
and  the  single  voice  of  the  law  books,  that 
one  thing  essential  to  their  independence 
is  that  they  should  not  be  exposed  to  a 
private  action  for  damages  for  anything 
they  may  do  as  judges.  .  .  .  With  re- 
spect to  all  judicial  officers,  justices  of  the 
peace  as  well  as  judges  of  higher  courts, 
the  settled  law  of  the  Supreme  Court  of  the 
United  States,  and  I  think  the  plain  in- 
timation of  the  supreme  court  of  this  state 
[Minnesota],  is  that,  where  they  act  within 
their  jurisdiction,  they  are  not  amenable 
to  any  civil  action  for  damages.  No  matter 
what  their  motives  may  be,  they  cannot  be 
inquired  into." 

Other  cases  of  the  same  general  import 
cited  by  counsel  for  petitioner,  are  Stone  v. 
Graves,  8  Mo.  148,  40  Am.  Dec.  133;  Wilson 
V.  New  York,  1  Denio,  595,  43  Am.  Dec. 
710;  State  ex  rel.  Egan  v.  Wolever,  127 
Ind.  306,  26  N.  E.  763;  Thompson  v.  Jack- 
son, 93  Iowa,  376,  27  L.R.A.  95,  61  N.  W. 
1004;  Scott  V.  Fishblate,  117  N.  C.  266,  30 
L.R.A.  696,  23  S.  E.  436;  Calhoun  v.  Little. 
106  Ga.  336,  43  L.R.A.  632,  71  Am.  St. 
Rep.  254,  32  S.  E.  86. 

Cyc,  in  treating  of  the  question  of  the 
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civil  liability  of  justices  of  the  peace,  says: 
"When  a  justice  of  the  peace  has  jurisdic- 
tion, he  is  not  personally  liable  for  any 
error  in  its  exercise,  and  this  immunity 
from  civil  liability  extends  even  to  oases 
in  which  a  justice  upholds  and  enforces  un- 
constitutional laws.  In  England  a  justice 
of  the  peace  is  civilly  liable  for  acts  done 
maliciously  and  without  probable  cause, 
but  in  the  United  States  the  authorities  are 
divided;  it  having  been  both  asserted  and 
denied  that  the  justice  may  be  liable,  where 
it  is  shown  that  he  has  acted  corruptly  or 
maliciously.  The  general  rule  is  that  a 
justice  of  the  peace  who  acts  in  a  case  of 
which  he  has  no  jurisdiction,  or  who  exceeds 
his  jurisdiction,  is  liable  in  damages  to  any 
par^  injured.  A  distinction  has,  however, 
been  drawn  in  some  cases  between  excess  of 
jurisdiction  and  the  clear  absence  of  all 
jurisdiction  over  the  subject-matter;  and 
it  has  been  held  that,  where  jurisdiction 
of  the  subject-matter  has  been  invested  by 
law  in  the  justice,  the  manner  and  extent 
in  which  the  jurisdiction  shall  be  exercised 
are  generally  as  much  questions  for  his 
determination  as  any  other  questions  in- 
volved in  the  case,  and  he  is  not  liable  for 
error  in  determining  the  facts  necessary  to 
his  jurisdiction.  So,  too,  it  has  been  held 
that  if  the  want  of  jurisdiction  over  a  par- 
ticular case  is  caused  by  matters  of  fact» 
it  must  be  made  to  appear  that  they  were 
known,  or  ought  to  have  been  known,  to 
the  justice,  in  order  to  hold  him  liable  for 
acts  done  without  jurisdiction."  24  Cyc. 
421. 

We  think  the  prevailing  rule  in  the  Amer- 
ican courts  is  concisely  stated  in  Curnow 
V.  Kessler,  110  Mich.  10,  67  N.  W.  982,  as 
follows:  "The  justice  having  obtained  ju- 
risdiction of  the  subject-matter,  the  rule 
is  well  settled  that  no  action  can  be  sus- 
tained against  him  for  the  recovery  of  dam- 
ages by  one  claiming  to  have  been  injurious- 
ly affected  by  his  judicial  action.  It  is 
indispensable  to  the  administration  of  jus- 
tice that  a  judge  or  other  judicial  officer, 
who  acts  within  the  scope  of  his  jurisdic- 
tion, may  act  freely,  without  any  fear  of 
being  held  responsible  in  a  civil  action,  or 
having  his  motives  brought  in  question  by 
one  injuriously  affected  by  his  judgments. 
This  immunity  is  uniformly  held  not  to  be 
affected  by  the  motives  with  which  it  is 
alleged  that  the  judicial  officer  has  per- 
formed his  duty.  If  the  officer  be  in  fact 
corrupt,  the  public  has  its  remedy;  but  the 
defeated  suitor  cannot  be  permitted  to  ob- 
tain redress  against  the  judge  by  all^m? 
that  the  judgment  against  him  was  the  re- 
sult of  corrupt  or  malicious  motives.  See 
Bradley  y.  Fisher,  13  Wall.  335,  20  L.  ed. 
646;  Mechem,  Pub.  Off.  §§  619-621.'' 
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In  the  recent  case  of  Lacey  v.  Hendricks, 
164  Ala.  280,  137  Am.  St.  Rep.  45,  51  So. 
157,  Evans,  J.,  speaking  for  the  court,  said: 
"It  is  settled  law  in  this  jurisdiction  that 
no  action  can  be  supported  against  a  justice 
of  the  peace  acting  judicially,  and  who  has 
not  exceeded  his  jurisdiction,  however  er- 
roneous his  decision  or  malicious  his  mo- 
tive." 

The  criminal  complaint  upon  which  Da- 
vidson was  arrested  in  its  charging  por- 
tion reads  as  follows:  ''That  said  John  F. 
Davidson  did  then  and  there  unlawfully, 
maliciously,  and  wilfully  sever  and  carry 
away  a  detonator  from  a  15  h.  p.  F.  &,  M. 
hoist,  which  is  located  on  leasing  block  No. 
1  of  the  Round  Mountain  Red  Top  Mining 
Company's  Black  Hawk  claim,  without  the 
permission  and  consent  of  the  aforesaid 
plaintiff,  W.  T.  Mattly,  who  holds  posses- 
sion of  said  lease  and  hoist." 

We  think  this  complaint  sufficiently 
charges  a  public  offense  to  give  the  justice 
jurisdiction  of  the  person  arrested  upon 
warrant  based  thereon,  and  the  subject- 
matter  of  the  charge.  It  is  admitted  that 
this  charge  was  based  on  the  provisions  of 
§  4780  of  the  Compiled  Laws  (Cutting) 
.which  reads:  "Every  person  who  shall 
wilfully,  unlawfully,  and  maliciously  de- 
stroy, burn,  cut,  or  otherwise  injure  any 
goods,  chattels,  or  other  property  of  any 
description  whatever,  belonging  to  another, 
shall  upon  conviction  be  punished  by  fine 
of  not  more  than  $500,  or  by  imprisonment 
in  the  county  jail  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment." 

It  is  the  contention  of  counsel  for  re- 
spondent that  this  complaint  fails  to  charge 
an  offense,  for  the  reason  that  it  fails  to 
allege  that  the  article  charged  to  have  beeii 
taken  by  Davidson  "belonged  to  another." 
The  complaint  alleged  possession  in  another 
of  the  hoist  from  which  the  defendant  was 
charged  with  unlawfully,  wilfully,  and  ma- 
liciously severing  and  carrying  away  a  de- 
tonator. It  is  well  settled  that  possession 
is  prima  facie  evidence  of  ownership.  State 
ex  rel.  Murphy  v.  Rising,  10  Nev.  104; 
State  V.  Parker,  16  Nev.  79.  Property  in 
the  lawful  possession  of  another  is  property 
"belonging  to  another,"  within  the  meaning 
of  the  statute.  Possession  of  property  is 
presumed  to  be  a  lawful  possession  until  the 
contrary  is  shown.  Upon  direct  attack  the 
complaint  in  question  might  be  required 
to  be  made  more  specific, — a  point  we  do 
not  decide;  but  considering  it  as  upon  col- 
lateral attack,  as  in  the  present  case,  it 
cannot  be  said,  we  think,  to  be  fatally  de- 
fective as  not  charging  the  property 
removed  as  belonging  to  the  complainant, 
in  whose  possession  it  was  alleged  to  be  at 
the  time  of  the  alleged  unlawful  removal. 
44  L.R.A.(N.S.) 


The  complaint  having  charged  a  public 
offense,  upon  the  defendant  being  brought 
before  a  justice,  the  lattor  had  jurisdiction 
to  commit  him  until  the  time  set  for  trial. 
It  may  be  conceded  that  the  justice  was 
without  power  to  refuse  personal  bail,  or  to 
order  that  bail  be  furnished  in  cash.     The 
making  of  such  erroneous  orders,  however, 
did  not  devest  the  justice  of  power  to  com- 
mit, certainly  not  in  the  absence  of  an  offer 
of  a  sufficient  bail  bond.    It  is  not  alleged 
in  the  complaint  that  the  defendant  could 
have  furnished  any  sort  of  a  bond,  either 
by  sureties  or  by  deposit  in  lieu  of  bond. 
We  need  not  determine  the  question  whether 
the  offer  of  a  sufficient  bond  would,  of  it- 
self, devest  the   justice   of   jurisdiction   to 
commit;  but  it  is  clear,  we  think,  that  in 
the  absence  of  such  an  offer  the  power  to 
commit  exists,  however  erroneous  the  order 
may  be.    We  can  conceive  of  nothing  more 
reprehensible  in  a  justice  than  to  refuse 
to  give   one   charged  with   a  misdemeanor 
every  opportunity  to  furnish  a  bail  bond. 
Upon  the  other  hand,  before  the  sureties 
upon  an  official  bond  should  be  held  lia- 
ble   in    damages,    the    complainant    should 
show  that  he  has  exhausted  the  remedies 
open  to  him,  and  that,  notwithstanding  he 
has  done  everything  within  his  power  under 
the  circumstances,  he  has  suffered  injury. 
In  the  case  of  State  v.  Davis,  14  Nev.  439, 
33  Am.  Rep.  563,  the  defendant,  who  was 
charged  with   the  crime  of  escaping  from 
Jail,   sought  to   introduce   evidence  to   tho 
effect  that  the  jail  "was  absolutely  intoler- 
able and  injurious  to  the  health  of  the  de- 
fendant."     Considering    error    assigned    in 
refusing  to  admit  the  offered  evidence,  this 
court  said:      "We  consider  it  unnecessary 
to  decide  whether  or  not  the  proposed  tes- 
timony would  have  been  admissible  in  jus- 
tification had  a  proper  foundation  been  laid 
therefor;    that    is    to    say,    had    appellant 
shown  or  offered  to  show  that  he  exhausted 
the  lawful  means  of  relief  in  his  power  be- 
fore   attempting    the    course    pursued.      It 
was  not  shown  or  claimed  that  he  had  even 
complained  to  the  sheriff  or  the  board  of 
county  commissioners,  or  that  he  had  en- 
deavored   to   obtain   relief   by   any    lawful 
means.     The  plea  of  necessity  in  justifica- 
tion of  acts  which,  without  such  necessity, 
constituted  the  crime  charged,  was  unavail- 
able without  also  showing  that  lawful  meas- 
ures had  first  been  adopted  to  accomplish 
the  desired  result.    A  person  confined  by  the 
law  should  be  delivered  by  the  law;   and 
no  other  means  can  be  justified  in  any  case 
until  the  officers  in  charge,  and  the  law,  re- 
fuse him  relief ;  and  then  the  evidence  of  the 
necessity  must  be  clear  and  conclusive,  and 
the  act  must  proceed  no  further  than  the 
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emergency  absolutely   requires.     1  Bishopi 
Crim.  Law,  §  352." 

II  evidence  of  the  character  of  the  jail  is 
not  admissible  to  show  justification  or  miti- 
gation of  the  charge  of  escaping  from  jail, 
in  the  absence  of  a  showing  that  the  defend- 
ant had  exhausted  the  appropriate  and 
lawful  means  for  relief  therefrom,  is  there 
not  a  greater  reason  for  requiring  a  similar 
showing  before  damages  in  a  civil  action  can 
be  collected  for  injuries  alleged  to  have  oc- 
curred by  reason  of  unlawful  confinement 
in  a  jail  that  is  not  suitable  for  the  pur- 
pose?    We  think  there  is. 

The  facts  alleged  in  the  complaint  for 
damages  may  constitute  malfeasance  in  of- 
fice, and  might  have  supported  a  proceed- 
ing for  removal  from  office;  but,  as  the  jus- 
tice acted  within  his  jurisdiction,  in  causing 
the  arrest  and  commitment  of  the  defend- 
ant, the  justice  and  his  bondsmen  cannot 
be  held  liable  in  damages  in  a  civil  action 
for  the  acts  complained  of,  under  the  well- 
established  rule  heretofore  stated.  This 
rule  is  for  the  protection  of  courts  for  the 
benefit  of  the  public,  and  the  fact  that  the 
application  of  the  rule  in  individual  in- 
stances may  work  a  hardship,  as  possibly 
it  does  in  this  case,  does  not  detract  from 
the  force  of  the  rule.  The  rule,  to  be  of 
any  benefit,  must  be  inflexible  to  the  extent 
that  when  it  appears  that  a  justice  of  the 
peace  is  acting  within  his  jurisdiction  he 
cannot  be  held  liable  in  a  civil  action  for 
damages  for  his  acts  committed  within  such 
jurisdiction.  While  the  state  may  proceed 
against  a  justice  and  punish  him  for  acts 
committed  within  his  jurisdiction,  which  are 
shown  to  have  been  done  maliciously,  for 
reasons  of  public  policy,  the  individual  is 
required  to  seek  relief  by  the  various  meth- 
ods which  the  law  affords  him.  A  defend- 
ant charged  with  a  misdemeanor  may  de- 
mand an  immediate  trial.  If  for  any  rea- 
son this  is  not  granted,  he  may  demand 
release  on  bail.  If  bail,  in  his  judgment, 
is  fixed  too  high,  he  may  apply  for  reduc- 
tion. If  the  justice  refuses  to  reduce  his 
bail,  the  remedy  of  habeas  corpus  is  open 
to  him.  If  he  is  confined  in  a  jail  that  is 
not  a  suitable  place  for  the  confinement  of 
persons  charged  with  offenses  against  the 
law,  he  may  apply  to  the  lawful  authorities 
to  remedy  the  condition  of  the  jail.  In  ex- 
treme cases  the  remedy  by  habeas  corpus 
might  relieve  one  held  in  such  confinement. 
Doubtless  there  are  individual  cases  such 
that  these  and  other  remedies  cannot  afford 
full  relief,  but  it  is  practically  impossible 
for  laws  to  be  devised  that  will  afford  full 
relief  under  every  possible  circumstance. 
An  innocent  person  always  suffers  a  great 
injury  when  he  is  prosecuted  for  a  crime 
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he  did  not  c<mimit,  but  society  thus  far  has 
not  been  able  to  devise  a  suitable  remedy  for 
the  injury  done  in  such  cases.  The  public 
welfare  requires  the  prosecution  of  persons 
for  offenses  committed  against  society.  In 
the  administration  of  the  penal  laws,  of 
necessity,  it  occasionally  occurs  that  the 
innocent  suffer  injury.  Such  injury  is 
usually  done  when  the  officers  of  the  law 
are  proceeding  in  strict  accordance  witli 
the  letter  and  spirit  of  the  law,  and  with 
due  regard  for  the  rights  of  the  accused. 
The  wisdom  of  centuries  has  crystalized  in- 
to law  the  rule  that  courts  whose  duty  it  is 
to  administer  the  law  shall  not  be  obliged 
to  proceed  in  the  performance  of  their  judi- 
cial acts  with  the  knowledge  that  they  arc 
bttbject  to  civil  actions  for  damages  for 
wrongs,  real  or  imaginary,  which  may  be 
by  any  litigant  deemed  to  have  been  com- 
mitted by  the  judge  within  the  exerciae  of 
his  jurisdiction. 

However  unjust  may  have  been  the  ar- 
rest and  imprisonment  of  Davidson,  such 
arrest  and  imprisonment,  according  to  the 
allegations  of  the  complaint,  do  not  appear 
to  have  been  occasioned  by  an  order  or  or- 
ders in  excess  of  the  jurisdiction  of  the  jus- 
tice of  the  peace  to  make,  and  the  complaint 
therefore  fails  to  state  a  cause  of  action, 
and  the  district  court  did  not  acquire  juris- 
diction in  the  action  over  petitioner. 

Counsel  for  respondent  in  this  proceed- 
ing raised  two  preliminary  objections  to  the 
issuance  of  a  writ  of  prohibition  in  this 
case.  It  is  contended  that  there  is  a  mis- 
joinder of  parties  respondent;  that  the 
sheriff  was  not  a  necessary  or  proper  party 
to  the  proceedings  with  the  court.  W<i 
think  a  liberal  rule  should  prevail  in  pro- 
ceedings of  this  character,  in  so  far  as  par- 
ties are  concerned.  The  sheriff  is  an  officer 
of  the  court,  and  derives  his  powers  there- 
from. If  the  judgment  is  void  for  want  of 
jurisdiction  to  enter  it,  the  writ  which 
the  sheriff  is  proceeding  to  execute,  and 
which  is  based  on  the  judgment,  is  likewise 
void.  The  objection  that  there  is  a  mis- 
joinder of  parties  is  not  well  taken. 

It  is  contended  that  the  writ  should  not 
issue  because  petitioner  had  a  plain,  speedy, 
and  adequate  remedy  by  appeal.  Had  a  mo- 
tion been  made  to  quash  the  service  of  sum- 
mons prior  to  the  entry  of  judgment,  doubt- 
less an  appeal  would  have  been  an  adequate 
remedy;  but  where  the  writ  is  sought  to 
prohibit  the  enforcement  of  a  void  judg- 
ment, upon  which  execution  has  issued  and 
is  about  to  be  levied  and  property  sold 
thereunder,  an  appeal  from  an  order  deny- 
ing a  motion  to  quash  the  summons  and  set 
aside  the  judgment  does  not  seem  to  us  to 
afford  an  adequate  remedy,  as  there  is  no 
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provision  that  we  are  aware  of  for  a  stay 
pending  an  appeal  from  such  orders. 
The  writ  will  issue  as  prayed  for. 

Talbot,  Ch.  J.,  concurs. 

NoTB. — ^McOarran,  J.,  having  become  a 
•member  of  the  court  after  the  argument  and 
submission  of  the  case,  did  not  participate 
in  the  opinion. 
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STATE  OF  OKLAHOMA  EX  REL.  H.  8. 

TUCKER 

V. 

BARNEY  DAVIS  et  al. 

(—  Okla.  Crim.  Rep.  — ,  130  Pac.  062.) 

Criminal  law  —  right  to  consult  coun- 
sel. 

1.  (a)  Where  a  person  is  confined  in  jail 
pending  a  trial  upon  a  criminal  prosecution, 


Headnotes  by  Fubican,  J. 


he  has  the  right  to  have  an  opportunitv  to 
consult  freely  with  his  counsel  without  hav- 
ing any  person  present  to  hear  what  passes 
between  them,  whose  presence  is  objection- 
able to  such  defendant. 

(b)  It  is  the  duty  of  officers  having  cus- 
tody of  persons  charged  with  the  commis- 
sion of  crime  to  afford  them  a  reasonable 
opportunity  to  privatelv  consult  their  at- 
ioTneys,  and  no  officer  has  the  right  to  be 
present  and  hear  what  is  said  during  such 
consultation ;  but  the  officers  must  take  such 
precautions  as  may  be  necessary,  accord- 
ing to  the  circumstances  of  each  case,  to 
prevent  the  escape  of  such  prisoners. 

(c)  It  is  the  duty  of  the  trial  courts  of 
Oklahoma  to  make  such  orders  as  will  se- 
cure to  every  person  imprisoned  upon  an  ac- 
cusation of  crime  a  reasonable  opportunity 
to  consult  privately  and  freely  with  his 
counsel,  without  let  or  hindrance  from  any 
sheriff,  jailer,  or  other  officer. 

(d)  As  to  just  when  and  where  consul- 
tations between  prisoners  and  their  attor- 
neys may  be  haa  will  var^  with  the  cir- 
cumstances of  each  case,  within  the  discre- 
tion of  the  officer  having  the  custody  of 
such  prisoner;  but  this  discretion  is  subject 
to  the  review  of  the  courts,  and  it  must  not 
be  arbitrarily  used. 


Note.  —  Bight  of  prisoner  to  opportunity 
to  conauU  with,  his  attorney. 

The  constitutional  right  of  the  accused  to 
counsel  is  now  so  much  a  matter  of  course 
in  its  broadest  sense  as  to  account  for  the 
comparatively  rare  appearance  of  cases  on 
any  phase  of  the  subject  in  the  American 
books. 

The  Constitutions  are  often  supplemented 
by  statutes  on  the  subject,  some  of  which 
particularly  concern  the  matter  of  consul- 
tation. As,  for  example,  "the  counsel  of 
any  person  accused  of  crime  shall  have  free 
access  to  him  at  all  reasonable  hours."  (See 
State  V.  Ferris,  16  La.  Ann.  424.) 

Only  one  or  two  cases  have  been  found 
where  the  question  of  opportunity  for  con- 
sultation out  of  court  has  arisen. 

The  decision  in  State  ex  bel.  Txtckeb  v. 
Davis  is  fully  supported  by  People  ex  rel. 
Burgess  v.  Risley,  66  How.  Pr.  69,  13  Abb. 
N.  C.  186,  1  N.  Y.  Crim.  Rep.  492,  where 
the  relator,  committed  in  default  of  bail  to 
await  the  action  of  the  grand  jury  upon 
a  charge  of  burglary,  applied  for  a  man- 
damus to  compel  the  sheriff  to  allow  him  a 
private  interview  with  his  counsel.  The 
court,  in  granting  the  motion,  said:  "The 
Constitution  of  the  state  (art.  1,  §  6)  pro- 
vides that,  'in  any  trial,  in  any  court  what- 
ever, the  party  accused  shall  be  allowed  to 
appear  and  defend  in  person  and  with  coun- 
sel, as  in  civil  actions.'  .  .  .  Perhaps 
the  literal  letter  of  the  constitutional  pro- 
vision would  be  complied  with  by  allowing 
to  the  accused  the  benefit  of  counsel  upon 
the  'trial;'  but  such  a  construction  would 
illustrate  the  truth  of  that  part  of  the  old 
leffal  maxim  which  declares:  'The  letter 
killeth,'  and  disregard  its  conclusion,  'while 
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the  spirit  giveth  life.'  Undoubtedly  the 
clause  of  the  Constitution  under  considera- 
tion was  adopted  to  secure  to  the  accused 
person  All  the  benefits  which  could  fiow  from 
the  employment  of  counsel  to  conduct  his 
defense;  and  to  give  him  those  it  is  es- 
sential that  he  should  be  allowed  to  consult 
with  his  counsel  not  only  during  the  ac- 
tual trial,  but  prior  thereto,  in  order  to 
prepare  for  his  defense.  Where  a  right  is 
conferred  by  law,  everything  necessary  for 
its  protection  is  also  conferred,  although 
not  directly  provided  for.  The  privilege  of 
the  presence  of  counsel  upon  the  trial  would 
be  a  poor  concession  to  the  accused  if  the 
right  of  consultation  with  such  counsel 
prior  to  the  trial  was  denied.  To  give  life 
and  effect,  therefore,  to  the  provision  of 
the  Constitution  under  consideration,  it 
must  be  held  to  confer  upon  the  relator 
every  privilege  which  will  make  the  pres- 
ence of  counsel  upon  the  trial  a  valuable 
right,  and  this  must  include  a  private  in- 
terview with  his  counsel  prior  to  the  trial. 
It  is  said,  however,  that  there  is  no  indict- 
ment as  yet  against  the  relator,  and  that 
therefore  the  constitutional  provision  does 
not  apply;  This  is  also,  it  seems  to  me,  a 
narrow  interpretation  of  the  fundamental 
law.  The  relator  is  in  jail  and  adjudged 
probably  guilty  of  a  grave  crime.  He  has 
rights  even  before  indictment.  He  may 
claim,  perhaps,  that  his  detention  is  illegal ; 
that  the  evidence  taken  before  the  magis- 
trate was  insufficient;  and  may  desire, 
through  counsel,  to  obtain  a  writ  of  habeas 
corpus,  or  some  other  process  to  inquire 
into  the  legality  of  his  imprisonment.  He 
needs  for  all  this  counsel  competent  to  ad- 
vise, and  a  private  interview  for  consulta- 
tion.   Is  he  to  be  deprived  of  this  because 
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Courto  —  power  to  enforce  orders. 

2.  (a)  The  criminal  court  of  appeals  is 
charged  with  the  duty  of  seeing  that  we 
have  a  uniform  system  of  criminal  juris- 
prudence in  Oklahoma,  and  it  is  the  court 
of  last  resort  and  the  supreme  arbitrator 
for  the  settlement  of  all  questions  relating 
to  criminal  law  in  this  state. 

(b)  The  criminal  court  of  appeals,  inde- 
pendent of  authority  granted  by  statute,  has 
the  inherent  power  to  enforce  obedience  to 
its  orders  by  contempt  proceedings.  Such 
power  is  essential  to  the  due  administration 
of  justice. 

(c)  It  is  the  duty  of  all  officers  of  the 
state  to  render  unquestioning  obedience  to 
the  judgments  of  the  courts.  If  the  courts 
are  in  error,  they  alone  have  the  power  to 
correct  such  errors. 

(March  20,  1913.) 

1  PROCEEDINGS  for  contempt  of  an  or- 
der of  the  Criminal  Court  of  Appeals, 
addressed  to  respondents,  directing  them  to 


permit  relator  privately  to  ccmsalt  with 
his  attorneys  pending  his  trial  in  the  Su- 
perior Court  for  Custer  County  upon  a 
charge  of  rape.    Judgment  for  relator. 

Statement  by  Farman,  J.: 

Owing  to  the  disposition  made  of  this 
case,  it  is  not  necessary  to  make  more, 
than  a  condensed  statement  of  the  facts 
involved.  H.  S.  Tucker  was  confined  as  a 
prisoner  in  the  county  jail  of  Ouster  coun- 
ty, Oklahoma,  upon  a  diarge  of  rape  pend- 
ing against  him  in  the  superior  court  of 
said  county.  He  presented  an  application 
to  the  criminal  court  of  appeals,  in  which 
it  appears  that,  being  unable  to  employ 
counsel  to  conduct  his  defense,  the  judge 
of  said  superior  court  had  appointed  T.  B. 
Norfleet  and  P.  S.  Hillman,  members  of  the 
Custer  county  bar,  to  defend  him;  that, 
owing  to  the  gravity  of  the  charge  pending 
against  said  Tucker,  it  was  necessary  that 
he   should   have  an  opportunity  to  confer 


the  letter  of  the  fundamental  law  does  not 
give  itT  Or  shall  the  spirit  which  procured 
the  adoption  of  the  provision  be  invoked 
to  give  it  lifeT  .  .  .  No  good  reason  can 
be  assigned  why  the  word  trial,  occurring 
in  the  Constitution,  should  be  construed  to 
mean  the  final  inquiry  upon  the  accusa- 
tion only,  and  not  any  and  everv  step  which 
may  be  taken  to  inquire  into  the  imprison- 
ment. It  should,  to  give  force  and  effect 
to  the  spirit  which  prompted  it,  be  so  con- 
strued as  to  give  to  everyone  accused  of 
or  arrested  for  crime  the  benefit  of  counsel 
at  every  step  and  stage  of  the  proceeding. 
.  .  .  The  sheriff  may,  of  course,  take 
proper  precautions  to  see  that  no  instru- 
ment of  escape  shall  be  conveyed  to  the 
prisoner,  and  may,  also,  if  he  has  good  rea- 
son to  suppose  that  the  consultation  with 
the  prisoner  will  be  used  for  an  improper 
purpose,  apply  to  the  court  for  further  in- 
stnictions." 

People  ex  rel.  Burgess  v.  Risley,  supra, 
was  referred  to  in  State  v.  Moore,  61  Kan. 
732,  00  Pac.  748,  where  the  court,  in  re- 
versing a  judgment  against  the  prisoner 
who  had  been  required  to  plead  in  the  ab- 
sence of  his  attorneys,  after  they  had  been 
informed  by  the  county  attorney  that  the 
case  would  be  set  for  trial  the  following 
day,  said:  "His  right  is  not  limited  to 
proceedings  at  and  subsequent  to  the  im- 
paneling of  the  jury,  but  he  needs  and  is 
entitled  to  counsel  at  every  step  and  stage 
of  the  prosecution." 

In  Hamilton  v.  State,  —  Tex.  Orim.  Rep. 
— ,  153  S.  W.  331,  which  was  an  appeal  by 
a  man  convicted  of  incest  with  his  step- 
daughter, they  were  jointly  indicted,  but 
he  was  tried  alone,  she  giving  evidence  for 
the  state,  evidently  on  intimidation  and 
exclusion  of  counsel  from  her  and  refusal 
of  reloRse  on  bail  after  the  bond  was  duly 
executed.  They  both  had  employed  the  same 
counsel,  and  the  court,  in  reversing  the  con- 
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viction,  said:  "She  certainly  had  the  right 
to  confer  with  her  attorney.  The  Constitu- 
tion guarantees  that  evervone  accused  of  a 
crime  has  such  right.  Tne  court  seems  to 
have  overlooked  article  1046  of  the  Re- 
vised Penal  Code  (article  625  of  White's 
Anno.  Penal  Code),  which  reads  as  follows: 
*If  any  officer  or  other  person  having  the 
custody  of  a  prisoner  in  this  state  shall 
wilfully  prevent  such  prisoner  from  con- 
sulting or  communicating  with  counsel,  or 
from  obtaining  the  advice  or  services  of 
counsel  in  the  protection  or  prosecution  of 
his  legal  rights,  he  shall  be  punished  by 
imprisonment  in  the  county  jail  not  less 
than  sixty  days  nor  more  than  six  months, 
and  by  fine  not  exceeding  $1,000.'  If  the 
trial  court  or  those  interested  in  the  prose- 
cution of  this  case  had  been  preparing  a 
case  so  that  it  would  have  been  violative 
of  this  article,  the^  could  not  have  more 
fully  come  in  violative  contact  with  its  pro- 
visions. .  .  .  Both  district  judges  seem 
to  have  been  under  the  impression  that  be- 
cause she  had  made  a  statement  before  the 
grand  jury,  and  the  district  attorney  had 
proposed  to  dismiss  the  cases  against  her, 
therefore  she  was  deprived  of  counsel  in 
every  way,  even  to  advise  or  consult.  It 
is  not  necessary  that  the  party  desiring 
counsel  should  be  preparing  a  defense 
against  some  accusation  after  an  indict- 
ment found  or  after  arrest.  The  statute  ijt 
broader  and  fully  comprehends  every  pos- 
sible situation  in  which  an  accused  person 
or  person  under  arrest  or  not  under  arrest 
desires  to  consult  with  counsel,  or  com- 
municate with  counsel,  or  obtain  advice  or 
services  of  counsel  i^n  the  protection  of  his 
rights,  or  even  supposed  legal  rights.  The 
court  further  was  under  the  impression,  it 
seems,  that  the  authorities  could  force  her 
to  testify  by  intimidation  or  any  other 
means,  provided  the  state  purposed  to  ren- 
der her  immune  from  prosecution,  and  there- 
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privately  and  fully  with  his  said  attorneys 
with  reference  to  his  defense  in  this  case, 
but  that  Barney  Davis,  sheriff  of  Custer 
county,  and  W.  M.  Van  Bibber,  jailer  of 
said  county,  refused  to  permit  the  said 
Tucker  to  confer  with  his  said  counsel,  ex- 
cept in  the  presence  of  said  sheriff  or  jailer. 
It  was  further  made  to  appear  that  there 
was  no  suitable  place  in  the  jail  at  which 
a  private  conference  could  be  had,  but  that 
some  room  might  be  selected  in  the  court- 
house, which  was  adjacent  to  the  jail,  in 
which  such  private  conference  could  be  had. 
It  was  further  made  to  appear  that  Hon. 
J.  W.  Lawter,  judge  of  the  superior  court 
of  Custer  county,  was  absent  from  the 
county,  and  therefore  could  not  afford  the 
relief  desired.  Upon  this  showing  the 
criminal  court  of  appeals  issued  an  order 
addressed  to  said  sheriff  and  said  jailer  of 
said  Custer  county,  Oklahoma,  ordering  and 
directing  that  they  at  any  reasonable  time, 
upon  the  request  of  his  said  attorneys  of 


record,  should  take  said  H.  S.  Tucker  from 
the  jail  to  some  room  in  the  courthouse  of 
said  county,  to  be  selected  by  said  officer 
or  officers,  and  that  the  said  H.  S.  Tucker 
be  there  permitted  to  consult  privately 
with  said  attorneys.  A  copy  of  said  order 
was  served  upon  both  the  sheriff  and  jailer 
of  said  Custer  county.  It  was  further 
made  to  appear  to  the  court  that  after  the 
service  of  such  order,  and  in  total  disobe- 
dience thereof,  said  sheriff  and  said  jailer 
of  Custer  county  refused  to  permit  the 
said  Tucker  to  privately  consult  his  said 
attorneys  as  directed  in  said  order,  al- 
though so  requested  to  do.  Thereupon  a 
citation  was  addressed  to  both  of  said  offi- 
cers, requiring  them  to  appear  before  the 
criminal  court  of  appeals  and  show  what 
cause,  if  any,  they  had  for  disobeying  said 
order,  and  why  they  should  not  be  punished 
for  contempt.  The  matter  coming  on  to 
be  heard,  both  of  said  officers  appeared  and 
denied   that  they   had   disobeyed  the   said 


by  prevent  her  from  communicating  with 
counsel  or  advising  with  counsel  or  obtain- 
ing the  services  of  counsel.  The  court  seems 
further  to  have  been  under  the  impression 
that,  because  she  was  playing  the  part  of 
witness,  therefore  the  defendant  m  this 
case  had  no  interest  in  the  matter.  In  this 
the  learned  trial  judge  was  mistaken,  and 
mistaken  in  the  face  of  the  testimony  of 
the  woman  and  all  the  other  circumstances 
connected  with  the  whole  transaction.  This 
woman  had  testified  before  the  grand  jury. 
What  that  testimony  was  is  not  shown. 
Every  time  the  defendant  undertook  to  in- 
vestigate the  matter  the  court  sustained  the 
objection.  Appellant  had  a  direct  interest 
in  the  impeachment  of  Annie  Wood.  He 
had  a  right  to  know  her  testimony,  he  had 
a  right  to  prepare  himself  against  this 
woman's  testimony,  especially  in  view  of 
the  fact  that  she  did  not  want  to  testify  in 
the  case,  and  was  coerced  into  doing  so.  In 
order  to  ascertain  what  the  testimony  would 
be,  this  defendant  had  the  right  to  inter- 
rogate her,  for  she  had  been  jointly  indicted 
in  the  case,  and  had  employed  Mr.  Matthews 
to  look  after  her  case.  Her  case  and  the 
defendant's  were  so  intermingled  that  the 
rights  of  the  one  could  not  be  well  separated 
from  the  other." 

Consultation  in  court. 

In  United  States  v.  Gibert,  2  Sumn.  20, 
Fed.  Cas.  No.  15,204,  where  prisoners  con- 
victed of  robbery  on  the  high  seas  moved 
for  a  new  trial  and  in  arrest  of  judgment 
on  various  grounds,  it  appears  that  one  of 
the  grounds  on  which  they  asked  for  a 
new  trial  was:  "Because  the  said  prison- 
ers were  not  allowed  to  be  placed  near  their 
counsel  on  the  trial,  for  the  purpose  of  in- 
structing said  counsel  in  the  conducting 
of  the  defense  of  said  prisoners,  when  the 
said  counsel  had  made  an  application  to 
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I  the  .said  court  for  said  purpose,  and  stated 
that,  in  their  opinion,  such  change  of  posi- 
tion was  necessary  for  said  purpose." 
Story,  J.,  while  he  disposed  of  the  motion 
for  a  new  trial  on  the  ground  that  the  court 
had  no  power  to  grant  it,  nevertheless  said, 
inter  alia:  "The  next  objection  is,  that 
upon  the  application  of  the  counsel  for  the 
prisoners,  the  latter  were  not  allowed  to  be 
placed  near  to  the  counsel,  for  the  purpose 
of  instructing  the  counsel  in  their  defense, 
as  they  deemed  necessary.  Now  the  facts 
were,  that  though  the  usual  place  for  prison- 
ers, in  all  capital  cases,  is  in  the  dock,  or 
prisoners'  bar,  the  prisoners  in  this  case 
were  all,  for  their  own  accommodation, 
and  that  they  might  hear  the  testimony, 
witness  the  proceedings,  and  have  free  in- 
tercourse with  their  counsel,  placed  within 
that  portion  of  the  bar  whicn  is  assigned 
for  the  use  of  counselors  at  law,  and  with- 
in a  reasonable  distance  from  their  coun- 
sel, who  could  constantly  have  the  freest 
access  to  them;  and  to  whom  the  court 
stated  that  every  delay  of  time  for  this  pur- 
pose would  be  cheerfully  given;  and  it  was 
accordingly  given.  But  the  counsel  wished 
to  have  the  prisoners  placed  in  the  very 
front  benches  of  the  bar,  in  places  con- 
stantly assigned  for  gentlemen  of  the  bar. 
The  court  thought  such  an  indulgence  in- 
convenient and  unnecessary;  and  if  it  was 
yielded  to  in  that  case,  it  must  form  a  prece- 
dent in  all  other  c^ses,  and  that  such  a 
departure  from  the  whole  course  of  prac- 
tice usually  adopted  upon  such  occasions 
would,  from  its  nature,  become  liable  to 
great  objection.  But  the  court  added,  that 
an  interpreter  should  sit  by  the  prisoners, 
and  punctually  state  to  them  the  proceed- 
ings, and  questions  and  answers;  and  that 
they  might  communicate  with  their  coun- 
sel freely,  and  as  often  as  they  wished. 
And  this  was  accordingly  done.  Even  this 
objection,  such  as  it  is,  applied  only  to  a 
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order  of  the  court.  A  great  deal  of  testi- 
mony was  offered  by  both  sides,  a  detail 
statement  of  which  is  unnecessary. 

Messrs.  Thomas  W.  Ck>nner,  P.  S. 
Hlllmaiiy  and  Thomas  B.  Korfleet  for 
relator. 

Messrs.  Phillips  &  BflUs  and  A.  C. 
Craoe  for  respondents. 

Furman,  J.,  deliyered  the  opinion  of  the 
court: 

First.  It  would  be  a  cheap  subterfuge  of 
and  shameless  mockery  upon  jiv^tioe  for  the 
state  to  put  a  man  on  trial  in  its  courts, 
charged  with  an  offense  which  involved  his 
life,  liberty,  or  character,  and  then  place 
him  in  such  a  position  that  he  could  not 
prepare  to  make  his  defense.  It  would  be 
just  as  reasonable  to  place  shackles  upon 
a  man's  limbs,  and  then  tell  him  that  it 
is  his  right  and  duty  to  defend  himself 
against  an  impending  physical  assault.  If 
the  right  of  defense  exists,  it  includes  and 
carries  with  it  the  right  of  such  freedom 


of  action  as  is  essential  and  necessary  to- 
make  such  defense  complete.  In  fact^  there 
can  be  no  such  thing  as  a  legal  trial,  unless 
both  parties  are  allowed  a  reasonable  op- 
portunity to  prepare  to  vindicate  their 
rights.  This  is  so  fundamentally  just,  and 
is  so  highly  prized  by  the  people  of  Okla- 
homa, that  it  is  embodied  not  only  in  our 
statute  law,  but  is  further  safeguarded 
and  rendered  inviolate  by  a  number  of  con- 
stitutional provisions.  Section  15,  Wil- 
liams's Const,  of  Okla.,  in  express  term» 
declares  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due 
process  of  law.  There  can  be  no  such 
thing  as  due  process  of  law  where  a  party 
to  a  case  has  been  deprived  of  an  oppor- 
tunity to  prepare  for  trial.  Section  28, 
Williams's  Const,  of  Okla.,  provides  that 
in  all  criminal  prosecutions  the  accused 
shall  have  a  right  to  a  speedy  public  trial 
by  an  impartial  jury  of  the  county  in 
which  the  crime  shall  have  been  commit- 
ted; that  he  shall  be  informed  of  the  na- 
ture and  cause  of  the  accusation   against 


short  period  of  the  trial ;  for  when  the  court 
removed  to  another  place  (the  Temple)  the 
prisoners  were  placed  as  near  to  their  coun- 
sel as  they  well  could  be.  Nor  should  it 
be  put  out  of  sight  that  during  this  long 
and  protracted  trial,  every  indulgence,  as 
to  time  and  examination,  was  granted  to 
the  prisoners'  counsel;  that  they  had  the 
fullest  opportunity  to  communicate  in  court, 
and  out  of  court,  with  the  prisoners,  upon 
all  the  matters  in  evidence,  and  to  obtain 
their  instructions.  And  we  have  not  the 
slightest  reason  to  doubt  that  such  com- 
munications, as  far  as  they  were  deemed 
useful  by  the  counsel,  were  most  freely  and 
fully  used  by  them.  Nay,  to  this  very  hour, 
no  suggestion  has  been  made  that  any  ma- 
terial fact  or  disclosure  was  omitted  which 
could  have  aided  in  the  defense.  Under 
such  circumstances,  I  can  perceive  no 
ground  to  sustain  this  objection." 

The  two  following  cases  are  included  as 
possibly  open  to  the  construction  that  the 
consultisitions  desired  included  consulting 
with  the  prisoner. 

In  Ferryman  v.  State,  114  Ga.  545,  40 
S.  E.  746,  where  there  was  a  conviction  for 
murder,  the  official  headnote  stat^is:  "In 
criminal  cases  it  is  the  proper  practice  for 
the  court  to  allow  counsel  for  the  accused 
a  reasonable  time  for  consultation  when  re- 
quested; but  a  refusal  to  do  so  will  not, 
in  a  case  where  the  verdict  was  demanded 
by  the  evidence,  and  where  it  does  not  dis- 
tinctly appear  how  the  accused  was  in- 
jured thereby,  work  a  reversal  of  the  judg- 
ment." The  court  said,  in  affirming  the 
judgment  (evidently  intending  to  refer  to 
counsel  for  the  accused) :  "At  the  conclu- 
sion of  the  evidence  for  the  state,  counsel 
for  the  state  requested  time  for  a  consulta- 
tion. This  request  was  refused,  the  court 
stating  that  counsel  had  had  time  for  con- 
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Bultation  before  the  case  came  to  trial.  Tbia 
is  assigned  as  error  in  the  bill  of  excep- 
tions. While  we  are  not  prepared  to  re- 
verse the  judgment  of  the  trial  court  on 
this  ground,  we  are  decidedly  of  the  opin- 
ion that  it  would  have  been  the  better  prac- 
tice to  grant  this  request.  In  capital  cases, 
the  gravity  of  the  situation  of  the  accused, 
who  has  his  life  or  liberty  at  stake,  would 
seem  to  dictate  that  he  be  granted  every 
reasonable  privilege  that  ma^  aid  him  in 
making  out  his  defense.  It  is  not  enough 
to  say  that  his  counsel  have  had  time  to 
consult  before  the  trial  of  the  case,  because 
no  counsel  can  tell  with  certainty,  before 
going  into  the  trial,  what  evidence  will  be 
introduced  by  the  opposing  side.  We  are 
unable  to  see  how  any  harm  could  have  re- 
sulted from  allowing  a  reasonable  time  for 
consultation  by  counsel  for  the  accused, 
when  so  requested." 

In  Davis  v.  State,  57  Tex.  Crim.  Rep.  545. 
124  S.  W.  104,  when  the  state  had  rested 
its  case,  the  prisoner's  counsel  stated  to 
the  court  that  they  were  taken  by  surprise 
at  the  action  of  the  state  in  resting  its  case 
so  suddenly,  and  requested  the  court  to 
grant  them  five  minutes'  time  within  which 
to  consult  with  their  witnesses  and  with 
each  other  before  offering  testimony  on  be- 
half of  the  defendant)  and  the  couit  denied 
the  request.  It  appeared  that  there  was  no 
surprise,  and  that  the  defense  then  called  a 
witness  for  whom  the  court  sent  and  waited 
for  seventeen  minutes,  and  it  was  held  that 
there  was  no  prejudicial  error. 

It  may  be  noted  as  perhaps  involving  con- 
sultation that  in  State  ▼.  Summers,  4  La. 
Ann.  26,  the  court  stated  (obiter)  that  a 
verdict  could  not  be  su^^ined  where  the 
prisoner  was  denied  the  aid  of  his  counsel 
in  exercising  his  rig^t  of  peremptory  chal- 
lenge. B.  B.  B. 
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him  and  have  a  copy  thereof,  and  be  con- 1 
fronted  with  the  witnesses  against  him,  and 
have  compulsory  process  for  obtaining  wit- 
nesses in  his  own  behalf;  and  that  he  shall 
have  the  right  to  be  heard  by  himself  and 
by  counsel. 

Due  process  of  law  would  be  a  libel  on 
justice  if  it  did  not  carry  with  it  the  abso- 
lute right  of  preparation  for  trial.  The 
right  to  be  informed  of  the  nature  and 
cause  of  the  accusation  against  him,  and. 
have  a  copy  thereof,  would  be  only  so  much 
idle  buffoonery  if  the  accused  was  not  al- 
lowed to  prepare  to  defend  himself.  All  of 
these  rights  would  amount  to  but  little  if 
the  accused- did  not  also  have  the  right  to 
be  represented  by  counsel  who  was  learned 
in  the  law  and  trained  in  the  matter  of 
presenting  cases  in  court.  These  principles 
are  not  only  embodied  in  our  Constitution, 
but  they  or  similar  provisions  will  be 
found  in  the  Constitution  of  every  state  of 
the  American  Union  and  also  in  the  Con- 
stitution of  the  United  States.  They  there- 
fore cannot  be  minimized,  but  constitute 
the  fundamental  and  universal  principles  of 
American  criminal  law;  and  no  legislature 
or  court  can  ignore  or  violate  them.  The 
absolute  right  of  every  defendant  in  a  crim- 
inal case  to  be  represented  by  counsel 
learned  in  the  law  was  discussed  and  recog- 
nized by  the  unanimous  decision  of  this 
court  in  the  case  of  Baker  v.  State,  — 
Okla.  Crim.  Rep.  — ,  130  Pac.  820,  in  an 
opinion  by  Judge  Doyle,  decided  at  the 
present  term  of  the  court.  The  right  to 
be  heard  by  counsel  would,  in  the  language 
of  Saint  Paul,  1  Oor.  13,  1,  ''become  as 
sounding  brass,  or  a  tinkling  cymbal,"  if 
it  did  not  include  the  right  to  a  full  and 
confidential  consultation  with  such  counsel, 
with  no  other  persons  present  to  hear  what 
was  said.  This  is  a  material,  substantial 
right,  essential  to  justice. 

Section  257,  Comp.  Laws  1909,  among 
other  things,  provides  that  it  is  the  duty 
of  an  attorney  and  counselor  at  law  "to 
maintain  inviolate  the  confidence,  and  at 
any  peril  to  himself  to  preserve  the  se- 
crets, of  his  client."  This  is  not  only  the 
statute  law  of  our  state,  but  it  is  also  a 
settled  principle  of  the  common  law. 
While  this  rule  is  rigidly  enforced  as  be- 
tween client  and  attorney,  yet  it  does  not 
extend  to  persons  who  may  hear  what 
passes  -between  clients  and  their  attorneys. 
If  clients  disclose  secrets  to  their  attorneys 
in  the  presence  of  others,  the  law  closes  the 
mouths  of  the  attorneys,  and  will  not  per- 
mit them  to  reveal  secrets  so  disclosed; 
but  no  such  inhibition  is  placed  by  law 
upon  others  present  who  may  hear  such 
secrets,  unless  such  other  persons  are  the 
helpers  or  assistants  of  such  attorn evs. 
44  L.R.A.(N.S.) 


Therefore,  if  parties  in  prison  and  charged 
with  crime  are  compelled  to  consult  their 
attorneys  in  the  presence  of  an  officer  or 
officers  of  the  law,  the  very  object  and  pur- 
pose of  the  Constitution  and  of  the  statute 
would  be  defeated,  because  such  officer  or 
officers  could  testify  as  to  any  statements 
passing  between  such  defendants  and  their 
attorneys,  or  could  otherwise  disclose  such 
secrets  against  the  will  and  to  the  injury 
of  such  defendant.  This  alone  would  ren- 
der such  consultations  a  miserable  and  con- 
temptible farce.  It  therefore  necessarily 
follows  that  it  is  the  absolute  right  of 
parties  charged  with  crime  to  consult  pri- 
vately with  their  attorneys,  and  that  it  is 
an  illegal  abridgment  of  this  right  for  a 
sheriff,  jailer,  or  other  officer  to  deny  to  a 
defendant  the  right  to  consult  his  attor- 
neys, except  in  the  presence  of  such  officer. 
We  think  that  this  question  is  too  plain 
for  argument,  and  that  the  statement  of 
the  proposition  amounts  to  its  demonstra- 
tion. 

This  court  has  repeatedly  held  that  fair- 
ness is  an  essential  element  in  the  trial  of 
criminal  cases  in  Oklahoma,  and  that  un- 
fairness and  justice  cannot  be  harmonized 
with  each  other,  and  that  whenever  it  is 
made  to  appear  that  there  was  any  unfair- 
ness in  the  trial  of  a  criminal  case,  such 
unfairness  will  be  ground  for  reversal,  un- 
less it  affirmatively  appears  from  the  rec- 
ord that  it  could  not  have  materially  af- 
fected a  verdict  of  conviction. 

It  is  the  duty  of  officers  having  the 
custody  of  persons  charged  with  crime  to 
afford  them  a  reasonable  opportunity  to 
privately  consult  with  their  attorneys,, 
without  having  other  persons  present,  tak- 
ing such  precautions  as  may  be  necessary,, 
according  to  the  circumstances  of  each 
case,  to  prevent  the  escape  of  such  pris- 
oner. It  is  therefore  the  duty  of  the  trial 
courts  of  Oklahoma  to  make  such  orders 
as  will  secure  to  every  person  imprisoned 
upon  an  accusation  of  crime  a  reasonable 
opportunity  to  consult  privately  and  freely 
with  his  counsel,  without  let  or  hindrance 
from  any  sheriff,  jailer,  or  other  officer. 
As  to  what,  when,  and  where  such  con- 
sultations may  be  had  may  vary  with  cir- 
cumstances, and  is  a  matter  within  the 
discretion  of  the  trial  court;  but  this  is 
not  an  arbitrary  discretion,  and  it  must 
not  be  so  used;  otherwise  it  may  become 
the  means  of  defeating  justice. 

It  matters  not  what  the  officers  may 
think  of  the  guilt  of  a  defendant,  the  law 
presumes  that  he  is  innocent  until  his  guilt 
has  been  legally  pronounced  by  an  impar- 
tial jury  in  a  fair  trial.  It  matters  not 
how  humble,  poor,  or  friendless  he  may  be, 
or  how  strong  and   influential  the  feeling 
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against  him,  it  is  his  absolute  right  to 
have  a  fair  opportunity  to  prepare  for  trial 
and  to  present  his  defense.  The  law  is 
not  hunting  for  victims  or  seeking  to  offer 
up  vicarious  atonements.  Punishment 
should  never  be  inflicted  as  such  before  a 
conviction,  and  there  should  be  no  convic- 
tion, unless  it  be  legally  established  to 
the  satisfaction  of  the  jury,  beyond  a  rea- 
sonable doubt,  that  the  defendant  is  guilty 
of  the  crime  charged  against  him.  No  at- 
tempt to  railroad  any  man  to  the  peniten- 
tiary or  to  the  gallows,  it  matters  not  how 
guilty  he  may  be,  should  for  one  moment 
be  tolerated  by  any  court.  If  a  defendant 
cannot  be  convicted  without  denying  him 
a  reasonable  opportunity  to  prepare  for 
trial  and  a  fair  trial,  he  should  not  be 
convicted  at  all.  Any  other  rule  would 
make,  a  myth  of  justice  and  a  snare  and 
a  delusion  of  courts. 

Second.  It  would  be  difficult,  if  not  im- 
possible, to  include  in  one  general  defini- 
tion everything  which  constitutes  contempt 
of  court.  Even  if  this  were  possible,  it  is 
not  necessary  to  do  so  in  this  case;  for 
the  specific  charge  against  respondents  is 
a  wilful  disregard  and  disobedience  of  the 
order  of  this  court. 

The  criminal  court  of  appeals  is  the 
court  of  last  resort  in  all  criminal  cases 
and  for  the  settlement  of  all  questions  in- 
volving a  construction  of  the  criminal  laws 
of  Oklahoma.  Tliis  court  is  charged  with 
the  duty  of  seeing  that  we  have  a  uniform 
system  of  criminal  jurisprudence  in  the 
state.  It  would  be  utterly  impossible  for 
the  court  to  discharge  this  duty,  unless  it 
has  the  power  and  the  courage  to  protect 
its  character  and  enforce  obedience  to  its 
orders;  otherwise  its  decisions  would  be  a 
mere  matter  of  advice  or  recommendation, 
which  the  subordinate  courts  and  the  offi- 
cers of  the  state  would  be  at  liberty  to 
follow  or  disregard  at  pleasure,  and  the 
court  itself  would  be  a  puerile,  impotent, 
and  contemptible  thing,  and  its  usefulness 
would  be  destroyed. 

Article  4  of  the  Constitution  of  this  state 
divides  the  state  government  into  three 
separate,  distinct,  and  co-ordinate  depart- 
ments; viz,,  the  legislative,  executive,  and 
judicial.  See  §  50,  Williams's  Const,  of 
Okla.  By  the  express  terms  of  the  Consti- 
tution the  criminal  court  of  appeals  has 
exclusive  appellate  jurisdiction  of  all  crim- 
inal cases.  See  §  187,  Williams's  Const, 
of  Okla.  That  which  is  exclusive  cannot 
be  divided  or  shared,  either  in  whole  or  in 
part,  with  any  other  person  or  tribunal  or 
department  of  the  state  government.  It 
therefore  necessarily  follows  that  the  crim- 
inal court  of  appeals  is  the  supreme  tri- 
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bunal   for   the   settlement  of  all  questions 
relating  to  criminal  law. 

As  to  the  powers  of  this  court  with  refer- 
ence to  matters  of  criminal  law,  in  the  case 
of  State  ex  rel.  Ikard  v.  Russell,  33  Okla. 
141,  124  Pac.  1092,  the  supreme  court  of 
Oklahoma  said:  "It  is  the  settled  policy 
of  the  supreme  court  to  follow  the  con- 
struction given  to  criminal  statutes  by  the 
criminal  court  of  appeals,  since  the  enforce- 
ment of  such  statutes  must  be  in  accord- 
ance with  such  construction.  Ex  parte  Jus- 
tus, 26  Okla.  101,  110  Pac.  907;  Flood  v. 
State,  27  Okla.  852,  113  Pac.  914;  Hemdon 
V.  Hammond,  28  Okla.  616,  115  Pac.  775." 
Our  decisions  as  to  the  crimfhal  laws  of 
this  state  are  not  only  binding  on  every 
department  of  this  state  government,  but 
they  are  also  binding  upon  the  Supreme 
Court  of  the  United  States,  when  nothing 
is  involved  of  national  authority. 

Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations,  on  page  31,  says:  "But  the 
same  reasons  which  require  that  the  final 
decision  upon  all  questions  of  national  ju- 
risdiction should  be  left  to  the  national 
courts  will  also  hold  the  national  courts 
bound  to  respect  the  decisions  of  the  state 
coui^  upon  all  questions  arising  under  the 
state  Constitutions  and  laws,  where  noth- 
ing is  involved  of  national  authority,  or  of 
right  under  the  Constitution,  laws,  or  trea- 
ties of  the  United  States,  and  to  accept 
the  state  decisions  as  correct,  and  to  fol- 
low them  whenever  the  same  questions  arise 
in  the  national  courts." 

In  Beauregard  v.  New  Orleans,  18  How. 
497,  502,  15  L.  ed.  469,  472,  Mr.  Justice 
Campbell,  speaking  for  the  Supreme  Court 
of  the  United  States,  says:  "The  Constitu- 
tion of  this  court  requires  it  to  follow  the 
laws  of  the  several  states  as  rules  of  de- 
cision wherever  they  properly  apply.  And 
the  habit  of  the  court  has  been  to  defer 
to  the  decisions  of  their  judicial  tribunals 
upon  questions  arising  out  of  the  common 
law  of  the  state." 

In  Bank  of  Hamilton  v.  Dudley,  2  Pet. 

492,  524,  17  L.  ed.  496,  507,  it  was  argued 

that  the  exclusive  power  of  state  courts  to 

construe  legislative  acts  did  not  extend  to 

the  paramount  law,  so  as  to  enable  them  to 

give  efficacy  to  an  act  which  was  contrary 

to  the  state   Constitution;    but   Marshall, 

Ch.  J.,  speaking  for  the  Supreme  Court  of 

the  United  States,  said:     "We  cannot  ad- 

mit  this  distinction.     The  judicial  depart- 

I  ment  of  every  govemtnent  is  the  rightful 

;  expositor  of  its  laws,  and  emphatically  of 

I  its  supreme  law." 

Again,  in  Elmendorf  v.  Taylor,  10  Wheat. 
152,  159,  6  L.  ed.  289,  292,  the  same  emi- 
nent judge  says:  "The  judicial  depart- 
ment of  every  government,  where  such  de- 
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partment  exists^  is  the  appropriate  organ 
for  construing  the  legislative  acts  of  that 
government." 

The  opinions  of  the  criminal  court  of  ap- 
peals of  Oklahoma  upon  all  questions  of 
criminal  law  are  binding  upon  the  Supreme 
Court  of  the  United  States  and  the  supreme 
court  of  this  state,  the  governor,  and  all 
state  officers.  Certainly,  then,  the  sheriff 
and  jailor  of  a  county  are  without  the 
slightest  power  or  authority  to  disregard 
and  disobey  the  orders  of  this  court,  and 
such  disobedience  and  disregard  of  the  or- 
ders of  this  court  constitute  contempt  of 
court.  The  power  of  the  court  to  punish 
for  contempt  is  clearly  stated  in  the  ninth 
volume  of  Cyc.  p.  26,  as  follows:  "Inde- 
pendent of  authority  granted  by  statute, 
courts  of  record  of  superior  jurisdiction, 
whether  civil  or  criminal,  possess  inherent 
power  to  punish  for  contempt  of  court. 
Such  power  is  essential  to  the  due  admin- 
istration of  justice,  and  the  legislature  can- 
not take  it  away  or  abridge  it." 

Upon  the  hearing  of  this  matter  a  great 
mass  of  conflicting  testimony  was  intro- 
duced, and  if  the  court  was  disposed  to 
take  a  harsh  and  extreme  view  of  the  facts 
presented  there  is  ample  evidence  in  the 
record  to  justify  the  court  in  adjudging 
respondent  guilty  of  contempt,  and  in  in- 
flicting severe  punishment  therefor. 

We  are  satisfied  from  the  testimony  that 
the  respondent  Davis  did  not  render  that 
ready  and  unquestioning  obedience  to  the 
order  of  the  court  which  it  was  his  duty 
to  do;  that  a  personal  difficulty  took  place 
between  respondent  Davis  and  the  attor- 
neys for  relator  in  which  some  highly  im- 
proper language  was  used;  but  it  also 
appears  from  the  testimony  that  the  re- 
spondent Davis  has  been  a  fearless,  zealous, 
and  faithful  officer,  and  that  when  he  had 
time  for  reflection  he  complied  with  the 
order  of  the  court.  We  are  inclined  to  the 
opinion  that  the  hesitancy  which  relator 
first  manifested  with  reference  to  obeying 
the  order  of  the  court,  and  what  he  then 
said,  was  due  more  to  the  personal  feeling 
existing  between  relator  and  the  attorneys 
for  respondent  than  to  a  disposition  to  defy 
this  court.  While  this  constitutes  no  de- 
fense to  the  charge  of  contempt,  yet  we 
feel  that  in  justice  we  should  take  it  into 
consideration  in  pronouncing  judgment 
against  relator.  This  court  has  no  desire 
to  resort  to  arbitrary  measures,  especially 
against  the  peace  officers  of  the  state.  All 
that  it  asks  and  requires  is  that  its  order 
shall  be  obeyed.  No  officer  has  the  right 
to  question  the  judgment  of  this  court.  If 
the  court  is  in  error  as  to  any  matter,  an 
application  must  be  made  to  the  court  for 


is  guilty  of  contempt  for  not  rendering  un- 
questioning obedience  to  the  order  of  the 
court,  yet,  in  view  of  his  past  character  as 
an  officer,  and  the  fact  that  before  the 
matter  was  reported  to  the  court  he  did 
comply  with  and  obey  said  order,  this  court 
will  suspend  for  the  present  pronouncing 
any  judgment  of  punishment  against  him, 
except  that  he  be  directed  to  pay  the  costs 
of  this  proceeding,  and  when  said  costs  are 
paid  the  clerk  of  this  court  is  directed  to 
enter  a  judgment  discharging  respondent 
Davis  entirely  in  this  proceeding. 

The  death  of  the  respondent  William  Van 
Bibber  having  been  suggested  to  the  court, 
this  proceeding  is  abated  as  to  him. 


Armstrong:,  P.  J.,  and  Doyle,  J. 

cur. 
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V. 

STATE  OF  OKLAHOMA. 
(—  Okla.  Crim.  Rep.  — ,  131  Pac.  646.) 

Physician  —  license  —  proof. 

1.  (a)  On  the  prosecution  of  a  person 
charged  with  violating  the  medical  prac- 
tices act  on  the  ground  that  he  does  not 
possess  an  unrevoked,  valid  certificate  from 
the  state  board  of  medical  examiners,  the 
production  at  the  trial  and  the  introduc- 
tion in  evidence  of  such  certificate  is  a  com- 
plete defense  to  such  charge. 

(b)  The  foregoing  rule,  however,  is  not 
intended  to,  and  does  not,  protect  such  per- 
son from  prosecution,  if  he  aids  and  abets 
another  to  violate  the  medical  practices  act, 
in  so  far  as  his  connection  with  such  other 
unauthorized  person  is  concerned. 

Same  —  assistant  to  licensee. 

2.  A  person  who  does  not  possess  a  valid, 
unrevoked  certificate  from  the  state  board 
of  medical  examiners  is  not  entitled  to  prac- 
tise medicine  under  the  laws  of  this  state, 
except  in  emergencies  and  such  other  cases 
as  are  specifically  exempted  by  the  statute. 
And  this   is   true  even  though   he  worked 

Headnotes  by  Abitstbong,  P.  J. 

Note.  —  Right   of  unlicenaed  phyaitHan 
to  €tct  as  employee  of  licensed  one. 

As  to  validity  of  contract  of  unlicensed 
physician,  see  Deaton  v.  Lawson,  2  L.R.A. 
(N.S.)   302,  and  note  thereto. 

As  to  right  of  unlicensed  person  to  re- 
cover for  services  rendered  by  licensed  per- 
son, see  note  to  Bronold  v.  Engler,  21  L.R.A. 
(N.  S.)    176. 

That  the  decision  in  Gobin  v.  State  is  in 


accord  with  justice  and  reason  can  hardly 
its  correction.  While  the  respondent  Davis  admit  of  a  question  of  doubt.  Statutes 
44  L.R.A.(N.S.)  60 


on  a  salary. 

Same  —  «'vasl<in  of  law  — alder. 

3.  (a)  A  phyairian  who  is  authorized  un- 
der the  laws  of  this  state  to  practiHP  medi- 

not  properly  authorized  to  evade  the  law 
than  sueh  unauthorized  person  liOB  to  act  on 
liie  uwn   reaponaibility. 

(b)  The  medieal  praetiees  aet,  as  wel)  aa 
all  other  laws  of  this  state,  was  enacted  to 
be  observed  and  enforced,  and  not  to  be 
evaded  and  violated. 

(April  10.  ]&13.) 

Court  I 
I  judgment 
ing    defendants    of    violating    the    medical 
praetieea  act.     AtGrmed. 

The  tacts  are  stated  in  the  opinion. 
Messrs.  Cruce  A  Potter  for  plaintiffs  in 

Mr.  Charles  Went,  Attorney  Oeneral,  for 
defendant  in  error: 

Under  a  statute  prohibiting  the  practice 
of  medicine  without  a  license,  liability  is 
not  affected  by  the  fact  that  tlie  operations 
were  performed  and  the  medicines  were  ad- 
ministered under  the  direction  and  charge 
of  B  licensed  physician  and  surgeon. 

Physicians'  t  SurReons',  30  Cyc.  15A4: 
State"  V.  Reed,  68  Ark.  331,  58  S.  W,  40; 
State  V.  Buswell.  40  Neb.  168.  24  I,.R.A. 
68.  58  N.  W.  728:  State  v.  Paul.  59  N-b. 
380,  78  N.  W.  861;  People  v.  John  H. 
Woodbury  Dermatologieal  Institute,  .IS 2  N. 
Y.  4S4.  85  N.  E.  6B7. 

Ariusirong,  P.  J.,  delivered  the  opinion 
of  the  court: 

Informations  were  filed  against  the  plain- 


county,  in  two  cases,  ciiai^ing  tnem  mm 
practising  medicine  without  license.  TIict 
were  convicted  in  both  caaea,  and  a  fin* 
of  $250  and  sixty  days'  imprisonment  im- 
posed  on  each   as   the  punishment  in  each 

Much  testimony  was  introduced  on  bp- 
lialf  of  the  state,  but  for  the  purposf  a! 
tbis  opinion  it  is  only  necessary  to  con- 
sider the  testimony  introduced  by  the  plain- 
tiffs in  error.  The  plaintiff  in  error  Gob-n 
admitted  that  he  had  no  license  to  practiM 
medicine  in  Oklahoma:  that  he  was  in  the 
employ  of  R.  W.  Freeman  on  a  salary; 
that  he  was  practising  medicine  as  the  is- 
sistant  of  said  Freeman ;  was  collecting 
fees  for  his  services  and  paying  them  over 
to  Freeman.  The  plaintiff  in  error  Free- 
man in  his  defense  introduced  a.  certificatf 
from  the  state  board  of  medical  examiners, 
authorizing  him  to  practise  medicine  and 
surgery  in  this  state.  He  testified  sIm 
that  Ciobin  was  in  his  employ  on  a  salari'; 
that  Gobin  was  practising  medicine  under 
his  directions  and  receiving  fees  therefor 
wliich  were  turned  over  to  him. 

There  is  no  question  but  that  Gobin'l 
conviction  was  entirely  proper,  and  tbt 
judgment  as  to  him  should  be  affirmed.  In 
State  V.  Paul.  56  Neb.  369,  76  N.  W.  SSI, 
the  supreme  court  of  Nebraska,  having  un- 
der consideration  the  proposition  here  in- 
volved, says:  "A  person  not  being  a  r^i«- 
tered  physician,  nor  acting  gratuitously 
under  an  emergency,  nor  being  a  commis- 
sioned surgeon  in  the  army  or  navy  of  tlie 
United  States,  nor  being  in  the  occupation 
of  a  nurse,  nor  administering  usual  or  or- 
dinary household  remedies,  who,  for  a  re- 
muneration, treats  any  physical  or  menU! 
ailment  of  another,  is  within  the  condemsa- 


regulating  the  practice  of  medicine  and 
surgery  sliould  be  interpreted  so  their  bene- 
ficent object  may  not  be  defeated.  Any  in- 
terpretation that  will  open  the  door  for 
unscrupulous  or  incompetent  persons  to  en- 
gage in  the  practice  of  those  professions, 
by  the  subterfuge  that  he  is  an  employee  or 
acts  under  the  direction  of  one  authorized 
to  practise,  should  certainly  always,  if  pos- 
sible, be  avoided. 

.\side  from  Gobin  v.  Stati.  no  reported 
case  has  been  found  where  an  unlicensed 
physician  has  attempted  to  evade  a  statute 
prohibiting  unlicensM  physicians  from  prac- 


practising  in  violation  of  statute,  though 
be  performed  operations  and  administered 
and  gave  medicines  under  the  dirertionn 
and  charge  of  a  licensed  physician  aod  enr- 

And  in  Slate  v.  Reed,  68  Ark.  S31.  M 
S.  W.  40.  a  dental  student  without  a  cer 
'Lificate  entitling  him  to  practise,  who  had 
done  dental  work  and  charged  and  receiTCi! 
for  himself  pay  therefor,  waa.  though  the 
work  was  done  under  the  direction  of  a  li- 
censed dentist,  held  guilty  of  violating  a 
statute  which  provided  that  "it  shall  l>c 
unlawful  for  any  person  to  practise  or  al- 
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tion  of  the  statute,  even  though  he  acted 
under  the  directions  of  a  registered  physi- 
cian." The  statute  being  construed  by  the 
Nebraska  court  is  similar  to  ours,  the  pur- 
pose being  the  same. 

The  plaintiff  in  error  Freeman,  however, 
had  the  required  certificate,  and  so  far  as 
his  own  acts  are  concerned  independent  of 
Gobin  he  cannot  be  convicted.  Among  other 
instructions  the  trial  court  gave  the  fol- 
lowing: "The  court  further  instructs  you, 
gentlemen  of  the  jury,  that  if  you  find  be- 
yond a  reasonable  doubt  that  the  defend- 
ants R.  W.  Freeman  and  O.  O.  Gobin  en- 
tered into  an  agreement  by  the  terms  of 
which  the  said  R.  W.  Freeman  signed  up 
prescriptions  in  blank  to  be  used  by  the 
said  O.  O.  Gobin  in  the  absence  of  the  said 
R.  W.  Freeman,  by  filling  in  said  prescrip- 
tions over  the  name  of  the  said  R.  W.  Free- 
man, and  prescribing  medicines  for  patients 
for  a  compensation,  and  that,  pursuant  to 
said  agreement  between  the  said  R.  W. 
Freeman  and  O.  0.  Gobin,  the  said  R.  W. 
Freeman  did  leave  prescriptions  signed  in 
blank  by  him  for  the  said  O.  O.  Gobin, 
and  did  authorize  the  said  0.  O.  Gobin  to 
receive  patients  in  his  absence,  and  to  treat 
and  prescribe  for  such  patients  for  a  com- 
pensation from  said  patients  to  O.  0. 
Gobin,  or  to  R.  W.  Freeman,  or  to  both 
O.  O.  Gobin  and  R.  W.  Freeman,  and  that 
the  said  O.  0.  Gobin  did  receive  patients 
for  treatment  in  the  absence  of  the  said 
R.  W.  Freeman,  and  did  prescribe  for  them 
for  a  compensation  going  to  him,  or  to  the 
said  R.  W.  Freeman,  or  to  both  him  and 
the  said  Freeman,  and  you  further  find,  be- 
yond a  reasonable  doubt,  that  the  said  0. 
O.  Gobin  did  not  have  the  certificate  re- 
quired by  law  to  practise  medicine  and 
surgery,  then  it  will  be  your  duty  to  find 
both  the  said  defendants,  R.  W.  Freeman 
and  0.  O.  Gobin,  guilty,  although  you  do 
find  from  the  evidence  that  the  said  R.  W. 
Freeman  did  have  a  valid  certificate  from 
the  proper  state  authorities  to  practise 
medicine  and  surgery."  This  instruction 
warranted  the  jury  in  finding  the  plaintiff 
in  error  Freeman  guilty  in  case  Gobin  did 
not  have  a  certificate  to  practise  medicine 
in  this  state  as  provideid  by  law,  even 
though  Freeman  had  one,  if  they  should 
find  further  that  Freeman  was  aiding  and 
abetting  Gobin. 

Section  2045,  Compiled  Laws  1909,  pro- 
vides as  follows:  "All  persons  concerned 
in  the  commission  of  crime,  whether  it  be 
felony  or  misdemeanor,  and  whether  they 
directly  commit  the  act  constituting  the 
offense,  or  aid  and  abet  in  its  commission 
though  not  present,  are  principals."  Un- 
der this  statute  the  plaintiff  in  error  Free- 
man, if  he  aided  and  abetted  Gobin  in  a 
44  L.R.A.(N.S.) 


violation  of  the  medical  practices  act, 
would  be  guilty  and  subject  to  punishment, 
not  because  he  (Freeman)  did  not  have  a 
license  to  practise,  but  because  Gobin  did 
not  have,  and  because  he  (Freeman)  aided 
and  abetted  Gobin  in  the  commission  of 
the  offense.  It  is  not  contended  that  Free- 
man did  not  know  Grobin  was  without  au- 
thority to  practise  medicine  in  this  state. 

The  only  doubtful  question  that  presents 
itself  to  the  writer  of  this  opinion  in  con- 
nection with  this  case  is:  Did  the  jury 
find  Freeman  guilty  of  practising  medicine 
without  a  license,  or  did  they  find  him 
guilty  of  aiding  and  abetting  Gobin  in 
practising  without  a  license?  The  law  and 
instructions  of  the  court  properly  applied 
to  the  facts  are  such  that  the  jury  would 
not  have  been  warranted  in  finding  Free- 
man guilty  of  practising  without  a  license. 
As  said  by  this  court  in  Wilson  v.  State, 
8  Okla.  Crim.  Rep.  493,  129  Pac.  82,  an 
unrevoked  certificate  issued  by  the  state 
board  .of  medical  examiners  is  a  complete 
defense  to  a  charge  of  practising  medicine 
without  license  in  this  state.  That  being 
true,  it  was  the  duty  of  the  jury  to  acquit 
Freeman  in  so  far  as  his  own  acts,  inde- 
pendent and  apart  from  participating  with 
Gobin,  were  concerned,  and  a  conviction 
upon  that  ground  would  have  to  be  re- 
versed by  this  court.  Under  the  instruction 
of  the  court  quoted  supra  and  the  facts, 
however,  the  jury  were  authorized  and 
fully  warranted  in  convicting  Freeman  of 
aiding  and  abetting  Gobin  in  case  they 
found  from  the  facts  that  Gobin  did  not 
have  a  certificate  or  license  to  practise 
medicine  in  this  state.  As  said  above, 
Gobin's  conviction  was  proper,  and  under 
the  testimony  of  both  Freeman  and  Gobin, 
Freeman  is  clearly  guilty  of  aiding  and 
abetting  Gobin,  and  the  conviction  by  the 
jury  under  this  state  of  facts  as  to  this 
feature  of  the  case  will  not  be  disturbed. 

The  medical  practices  act  does  not  any 
more  contemplate  or  authorize  a  registered 
physician  going  out  and  employing  all  the 
unauthorized  quacks  in  the  country  to  aid 
and  assist  him  for  a  compensation  or  other- 
wise, except  in  emergencies,  in  the  practice 
of  medicine,  than  it  does  the  employment 
for  the  same  purpose  of  the  section  hands 
on  a  railroad.  The  law  is  not  only  in- 
tended to  protect  legitimate  practitioners, 
but  also  to  protect  the  public  against  being 
imposed  upon  by  an  incompetent  person 
holding  himself  out  as  a  physician.  The 
laws  of  this  state  were  enacted  to  be  ob- 
served and  enforced,  and  not  to  be  evaded 
and  violated.  It  is  evident  from  this  rec- 
ord that  the  plaintiff  in  error  Freeman  was 
seeking  to  aid  Gobin   in  evading  the  law. 
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and  in  doing  so  both  of  them  violated  it 
and  incurred  its  penalties. 

We  have  considered  carefully  and  thor- 
oughly the  entire  record  in  this  case  and 
are  of  opinion  that  the  judgment  of  the 
trial  court  should  be  affirmed  as  to  each 
plaintiff  in  error  in  both  cases,  and  it  is 
so  ordered. 

Doyle  and  Fmrman,  J  J.,  concur. 
Petition  for  rehearing  denied. 


WASHINGTON  SUPREME  COURT. 

(Department  No.   1.) 

C.  P.  FARRAR,  Respt., 

V. 

ANDREW  PETERSON  &  COMPANY,  Appt. 

(—  Wash.  — ,  130  Pac.  763.) 

Ijandlord    and    tenant  —  infection    of 
property  —  liability  for  destruction. 

The  lessee  of  a  barn  is  not  bound  to  re- 
imburse the  lessor  for  its  destruction  by 
public  authorities  because,  without  knowl- 
edge of  the  nature  of  the  disease  he  places 
a  horse  in  it  which  is  afflicted  with  glan- 
ders. 

(March  18,  1013.) 

A  PPEAL  by  defendant  from  a  judgment 
A.  of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  destruction  of 
plaintiff's  barn  by  the  public  authorities 
because  of  the  placing  therein  by  defendant 
of  a  horse  afflicted  with  glanders.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Herchmer  Johnston,  for  appellant: 

In  the  absence  of  a  statute  holding  de- 
fendant responsible,  if  recovery  can  be  had 
it  must  be  by  force  of  the  common  law 
relating  to  the  liability  of  owners  of  do- 
mestic animals  for  injury  or  damage  done 
by  them. 

1  Am.  &  Eng.  Enc.  Law,  578;  Lyke  v. 
Van  Leuven,  4  Denio,  127;  Vrooman  v. 
Lawyer,  13  Johns.  339,  1  Am.  Neg.  Cas. 
33;  Robinson  v.  Marino,  3  Wash.  434,  28 
Am.  St.  Rep.  60,  28  Pac.  752,  I  Am.  Neg. 
Cas.  253;  Harris  v.  Carstens  Packing  Co. 
43  Wash.  647,  6  L.R.A.(N.S.)  1164,  86 
Pac.  1125;  2  Cyc.  333;  Hite  v.  Blandford, 
46  111.  9;  Eaton  v.  Winnie,  20  Mich.  156, 
4  Am.  Rep.  377;  Hawks  v.  Locke,  139  Mass. 


205,  52  Am.  Rep.  702,  1  N.  E.  543;  Hurst 
V.  Warner,  47  Am.  St.  Rep.  660,  note. 

Messrs.  Earle  St  Steinert,  for  respond- 
ent: 

The  placing  of  the  glandered  horse  in 
respondent's  barn  was  in  excess  of,  and  in 
violation  of,  any  license  or  other  right  con- 
ferred upon  appellant,  and  directly  caused 
respondent's  loss,  and  appellant  is  liable 
therefor. 

26  Cyc.  644;  18  Am.  &,  Eng.  Enc  Law, 
1139;  North  v.  Woodland,  12  Idaho,  50,  6 
L.R.A.(N.S.)  921,  85  Pac.  216,  20  Am.  Neg. 
Rep.  278;  State  v.  Sterritt,  19  Or.  362,  24 
Pac.  623;  State  v.  Chastain,  19  Or.  176, 
23  Pac.  963;  Canham  v.  Bruegman,  77  Neb. 
436,  109  N.  W.  733. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages 
which  the  plaintiff  alleges  resulted  to  him 
from  the  defendant  placing  in  the  plain- 
tiff's barn  a  horse  afflicted  with  the  con- 
tagious disease  called  glanders,  and  there- 
by causing  the  bam  to  become  so  infected 
that  it  was  destroyed  by  the  public  author- 
ities. A  trial  before  the  court  without  a 
jury  resulted  in  findings  and  judgment  in 
favor  of  the  plaintiff  in  the  sum  of  $226^0, 
from  which  the  defendant  has  appealed. 

Appellant  had  a  street  grading  contract 
with  the  city  of  Seattle,  upon  which  it  was 
working  a  large  number  of  horses.  The  re- 
spondent  had  a  corral  and  barn  near  where 
this  work  was  being  carried  on,  and,  at  the 
request  of  appellant's  foreman,  permitted 
their  use  to  place  a  few  of  the  horses  in. 
It  is  evident  that  the  purpose  on  the  part 
of  the  foreman  was  to  have  a  suitable  place 
in  which  to  put  such  of  the  horses  as  might 
become  injured  upon  the  work,  or  otherwise 
temporarily  incapacitated.  Respondent  al- 
leges in  his  complaint  that  permission  was 
given  to  the  foreman  to  occupy  the  corral, 
''and  including  a  barn  thereon,  for  the  pur- 
pose of  permitting  certain  alleged  injured 
horses  to  run  therein  and  to  be  sheltered  in 
said  barn." 

The  substance  of  all  of  the  evidence  given 
in  behalf  of  the  respondent  tending  to  show 
any  agreed  restricted  use  of  the  bam  is 
contained  in  his  own  testimony,  .as  fol- 
lows : 

Q.  State  to  the  court  the  circumstances 
of  this  permission  to  use  that  barn?    .    .    . 


Note.  —  No  other  case  has  been  found  in- 
volving the  liability  of  one  responsible  for 
the  infection  of  premises  to  reimburse  the 
owner  for  their  destruction  rendered  neces- 
sary in  consequonce  thereof. 

However,  in  Delano  v.  Smith,  30  L.R.A. 
^N.S.)  474.  it  is  held  that  infection  of 
44  L.R.A.(N.S.) 


premises  may  be  found  to  be  waste  as 
against  the  mortgagee,  and  in  the  note 
thereto  are  two  cases  involving  the  rights 
of  a  landlord  against  a  tenant  who  per- 
mitted the  infection  of  premises  with  a  con- 
tagious disease.  R.  L.  S. 
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A.  He  [the  foreman]  said  he  would  like 
to  have  the  use  of  the  barn  for  three  or 
four  horses,  and  wanted  the  barn  so  in 
case  it  should  rain  they  could  go  under 
cover. 

Q.  Did  he  refer  to  any  special  horses? 

A.  No. 

Q.  What  did  he  say  was  the  matter  with 
the  horses? 

A.  Well,  he  said  the  horses  had  been 
hurt  on  the  grading.     .     .     . 

Q.  To  whom  did  you  give  that  permis- 
sion to  use  the  barn  ?  ' 

A.  Mr.  Espeland. 

Q.  What  was  his  position  with  the  com- 
pany? 

A.  He  was  foreman. 

On  the  following  day,  about  July  1,  1911, 
one  of  the  horses  became  indisposed,  "off 
his  feed,"  as  termed  by  some  of  the  wit- 
nesses, but  apparently  not  seriously  ill.  It 
was  then  placed  in  respondent's  corral  and 
bam.  It  is  not  alleged  in  the  complaint, 
nor  is  there  any  evidence  whatever  tending 
to  show,  that  any  of  the  officers  or  servants 
of  appellant  had  any  knowledge  or  reason 
to  believe  that  the  horse  at  that  time  was 
afflicted  with  glanders.  About  a  week 
later,  the  horse  not  improving,  a  veterinary 
surgeon  was  called  to  attend  it,  and  even 
then  the  surgeon  did  not  discover  that  the 
horse  was  afflicted  with  glanders.  A  few 
days  thereafter  it  was  so  discovered,  when 
the  barn  was  quarantined  by  the  public 
authorities,  and  a  short  time  thereafter  the 
public  authorities,  deeming  it  impractical 
to  disinfect  the  barn,  caused  it  to  be 
burned,  resulting  in  plaintiff's  damage,  for 
which  he  seeks  recovery  from  appellant. 
Not  only  is  there  no  allegation  or  proof  of 
knowledge  which  could  be  imputed  to  ap- 
pellant that  the  horse  was  afflicted  with 
glanders  when  placed  in  the  barn,  nor  for 
more  than  a  week  thereafter,  but  there  is 
quite  convincing  affirmative  evidence  that 
appellant  had  no  such  knowledge. 

An  examination  of  the  authorities  con- 
vinces us  that  the  undisputed  facts  shown 
by  this  record  do  not  render  appellant  le- 
gally liable  for  respondent's  damage  result- 
ing from  the  destruction  of  his  barn.  This 
court  has  had  occasion  to  consider  the  ques- 
tion of  damages  resulting  from  the  acts  of 
vicious  animals,  and  in  each  case  where 
damages  were  awarded  against  the  owner 
of  such  animals,  the  actual  or  imputed 
knowledge  of  the  owner  of  the  vicious  pro- 
pensities of  the  animal  was  regarded  as 
one  of  the  controlling  facts  fastening  lia- 
bility upon  such  owner.  Robinson  v.  Mari- 
no, 3  Wash.  434,  28  Am.  St.  Rep.  50,  28 
Pac.  762,  1  Am.  Neg.  Cas.  253;  Lynch  v. 
Kineth,  36  Wash.  368,  104  Am.  St.  Rep. 
44  L.R,A.(N.S.)     • 


968,  78  Pac.  923;  Harris  v.  Carstens  Pack- 
ing Co.  43  Wash.  647,  6  L.R.A.(N.S.)  1164, 
86  Pac.  1126.  It  seems  to  us  the  principle 
here  involved  is  the  same,  and  so  recog- 
nized by  the  authorities.  2  Cyc.  333,  368. 
In  the  case  of  Hawks  v.  Locke,  139  Mass. 
205,  208,  62  Am.  Rep.  702,  1  N.  E.  543, 
545,  Justice  Holmes,  speaking  for  the 
court,  in  discussing  the  liability  of  owners 
of  diseased  animals  for  damages  resulting 
from  the  placing  of  such  animals  by  per- 
mission on  the  property  of  another,  said: 
"No  decision,  so  far  as  we  know,  has  gone 
further  than  to  hold  persons  answerable  if 
they  knew  that  the  animals  were  diseased, 
which  neither  the  defendant  nor  his  agents 
did  in  the  case  at  bar."  In  an  exhaustive 
note  to  Hurst  v.  Warner,  47  Am.  St.  Rep. 
626,  551,  the  learned  editor,  after  review- 
ing numerous  cases,  observes :  "It  must  be 
remembered  that  in  all  these  cases  knowl- 
edge of  the  condition  of  the  diseased  ani- 
mals was  brought  home  to  their  owner; 
and  he  cannot  be  held  answerable  where 
this  knowledge  did  not  exist,  except  per- 
haps where  its  absence  could  coexist  only 
with  gross  inattention  to  his  business  and 
property.  Even  when  the  right  to  recover 
is  founded  on  a  statute  forbidding  the 
driving  of  diseased  animals  through  any 
part  of  the  state,  and  declaring  that  any 
person  violating  the  statute  shall  be  liable 
to  any  person  injured  for  all  damages  that 
may  arise  from  the  communication  of  the 
disease,  it  has  generally  been  held  that  the 
plaintiff  must  fail  unless  the  defendant 
knew,  or  by  the  exercise  of  reasonable  dili- 
gence should  have  known,  of  the  existence 
in  his  animals  of  disease  or  of  their  ca- 
pacity to  communicate  disease  to  others." 
The  comparatively  recent  decision  of  the 
supreme  court  of  Idaho  in  North  v.  Wood- 
land, 12  Idaho,  50,  6  L.R.A.(N.S.)  921, 
86  Pac.  216,  20  Am.  Neg.  Rep.  278,  is  in 
harmony  with  this  view.  See  note  on  page 
922,  to  the  same  case,  in  6  L.R.A.(N.S.). 
We  are  of  the  opinion  that  the  failure  to 
allege  or  prove  knowledge,  or  facts  showing 
imputed  knowledge,  on  the  part  of  appel- 
lant that  the  horse  was  afflicted  with  glan- 
ders until  after  the  cause  of  respondent's 
damage  had  occurred,  rendered  the  judg- 
ment of  the  trial  court  erroneous.  It  seems 
to  us  this— -one  of  the  principal  controlling 
facts  to  sustain  appellant's  liability — is 
clearly  wanting  in  this  case. 

Some  contention  is  made  that  appellant 
is  liable  upon  the  ground  of  trespass,  upon 
the  theory  that  the  placing  of  the  horse  in 
the  barn  of  respondent,  which  was  not  in- 
jured, but  otherwise  afflicted,  was  a  tres- 
pass. But  we  think,  taking  respondent's 
own  version  of  the  contract  or  permission, 
it  does  not  show  that  there  was  any  agree- 
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ment  or  understanding  that  the  use  of  the 
bam  was  to  be  thus  restricted.  We  think, 
therefore,  that  the  placing  of  this  horse  in 
the  barn  was  not  a  trespass. 

The  judgment  is  reversed,  with  directions 
to  the  trial  court  to  dismiss  the  action. 

Chadwlck,  Gose,  and  Momit.  JJ.,  con- 
cur. 

A  petition  for  rehearing  haying  been 
granted,  Parker,  J.,  on  July  16,  1913, 
handed  down  the  following  additional  opin- 
ion (—  Wash.  — ,  133  Pac.  594) : 

This  case  was  by  mistake  placed  upon  our 
calendar  for  the  January  term  of  thin 
year,  and  called  for  argument  in  due  courac 
on  January  30th.  No  counsel  appearing 
at  that  time,  we  assumed  that  none  de- 
sired to  be  heard  orally.  We  thereupon 
treated  the  cause  as  submitted  upon  the 
briefs  then  on  file.  Thereafter  the  case  was 
decided  and  an  opinion  filed  March  18th. 
—  Wash.  — ,  130  Pac.  753.  Thereafter  a 
petition  for  rehearing  was  filed,  upon  the 
ground  that  counsel  were  deprived  of  oral 
argument  by  the  cause  being  erroneously 
placed  on  the  January  calendar.  Rehearing 
was  accordingly  granted,  and  the  case 
orally  argued  during  the  present  term. 

We  regret  that  counsel  was  thus  deprived 
of  oral  argument  before  we  announced  our 
decision.  However,  we  have  again  care- 
fully reviewed  the  questions  presented,  in 
the  light  of  the  oral  argument  and  addition- 
al briefs,  and  conclude  that  the  judgment 
of  the  trial  court  must  be  reversed,  and 
the  case  dismissed,  for  the  reasons  stated 
in  our  opinion  filed  on  March  18th.  It  is 
80   ordered. 

Gose,  Mount,  and  Ghadwlck,  JJ.,  con- 
cur. 
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(DlTUIon  No.  2.) 

LAFAYETTE  A.  HARRELL,  by  Next 
Friend,  Plff.  in  Err., 

V. 

PETERS  CARTRIDGE  COMPANY. 

(—  Okla.  — ,  129  Pac.  872.) 

Writ  —  service  —  nonresident  corpora- 
tion —  local  correspondent. 

1.  Where  a  domestic  mercantile  corpora- 

Headnotes  by  Harbison,  C. 


tion  enters  into  a  contract  with  a  foreign 
manufacturing  corporation,  whereby  the  do- 
mestic concern  agrees  to  handle  tne  manu- 
factured products  of  such  nonresident  cor- 
poration, and  where  it  is  provided  in  sucn 
contract  that  the  domestic  corporation  shall 
purchase  such  products  in  its  own  name 
upon  orders  to  be  filled  in  another  state  by 
such  foreign  corporation,  and  that,  when  so 
purchased,  the  goods  become  the  property 
of  the  domestic  corporation,  and  such  do- 
mestic* corporation  sells  such  goods  through- 
out the  state  through  its  traveling  agents, 
such  transactions  do  not  constitute  "doing 
business"  within  the  state  by  the  nonresi- 
dent corporation,  but  the  transactions  be- 
tween the  two  corporations  are  purely  in- 
terstate, and  therefore  service  of  summons 
upon  the  domestic  corporation  is  not  serv- 
ice on  the  foreign  corporation. 

Sanie  —  demonstration  agents  ^  doinc 
business. 

■ 

2.  Where  a  foreign  manufacturing  cor- 
poration having  such  a  contract  sends  its 
traveling  agents  into  the  domestic  state  for 
the  purpose  of  advertising  the  goods,  and 
pushing  the  sales  by  giving  exhibitions  and 
demonstrations  of  the  merits  of  such  goods, 
and  by  assisting  the  agents  of  the  domestic 
corporation  in  getting  customers  and  orders 
for  such  goods,  such  orders  to  be  filled  by 
the  domestic  corporation  out  of  its  stock, 
such  acts  or  transactions  on  the  part  of 
such  agents  do  not  constitute  "doing  busi- 
ness" within  the  state  by  the  foreign  cor- 
poration, and  service  of  summons  upon  the 
secretary  of  state  is  not  valid  service  on 
the  foreign  corporation. 

(January  21,  1913.) 

ERROR  to  the  District  Court  for  (Hcla- 
homa  County  to  review  an  order  set- 
ting aside  a  judgment  for  plaintiff  in  an 
action  brought  to  recover  damages  for  in- 
juries alleged  to  have  been  sustained 
through   defendant's   negligence.     Affirmed. 

Statement  by  Harrison,  C: 

This  is  an  action  for  damages  alleged  to 
have  been  sustained  through  the  negligence 
of  defendant  at  a  shooting  exhibition  at 
which  defendant  was  demonstrating  the 
merits  of  its  cartridges.  One  Murrelle,  an 
expert  marksman  in  the  employ  of  defend- 
ant company,  was  giving  an  exhibition  of 
the  merits  of  defendant's  cartridges  by 
pitching  up  plates  of  steel,  and  shooting 
through  them  while  in  the  air.  From  one 
of  the  shots  either  some  pieces  of  steel  or 
pieces  of  the  bullet  glanced  or  rebounded, 
striking  plaintiff,  Harrell,  causing  a  flesh 


Note.  —  Transactions  pursuant  to  agrees 
ment  tvith  local  dealer  to  sell  product 
of  foreign  corporation  within  state 
as  doing  business  therein. 

It  is  not  intended  in  this  note  to  include 
44  L.R.A.(N.S.) 


cases  considering  the  question  whether  a 
single  sale  or  other  transaction  by  a  for- 
eign corporation  with  a  local  dealer  con- 
stitutes doing  business  in  the  dealer's  state. 
Neither  is  it  intended  to  include  the  ques- 
tion whether  sales  by  a  foreign  cX>rporatioii 
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wound  on  his  head,  and  one  piece  striking 
him  in  the  eye,  bursting  the  eyeball.  Sum- 
mons was  issued  and  served  on  the  Okla- 
homa City  Hardware  Company,  a  corpora- 
tion, then  handling  some  of  defendant's 
products.  Defendant  appeared  specially, 
and  moved  to  quash  the  service  on  the 
ground  that  defendant  was  a  foreign  corpo- 
ration, and  that  the  Oklahoma  City  Hard- 
ware Company  was  not  the  agent  of  de- 
fendant. Motion  was  sustained  setting 
aside  the  service  of  summons.  Thereafter 
the  cause  was  permitted  to  lie  dormant  for 
a  period  of  about  nineteen  months.  On 
July  14,  1909,  an  alias  summons  was  pro- 
cured and  served  on  the  secretary  of  state. 
In  October  thereafter  the  default  judgment 
was  rendered  in  favor  of  plaintiff  in  the 
sum  of  $9,818.90.  Some  twenty -three  days 
thereafter  defendant  appeared  specially  by 


attorneys,  and  moved  to  vacate  such  judg- 
ment on  the  principal  ground  that  the 
service  of  summons  was  not  sufficient  to 
give  the  court  jurisdiction  over  defendant. 
At  a  hearing  of  such  motion,  at  which  evi- 
dence in  support  of  same  was  offered,  the 
motion  was  sustained  and  judgment  set 
aside.  From  the  order  of  the  court  setting 
aside  the  judgment  the  plaintiff  appealed 
to  this  court. 

Mr.  M.  Folton  for  plaintiff  in  error. 

Messrs.  W.  F.  Wilson  and  John  Tomer- 
lln,  for  defendant  in  error: 

The  defendant  was  not  "doing  business" 
within  the  state  within  the  meaning  of  the 
term. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  869; 
Belle  City  Mfg.  Co.  v.  Frizzell,  11  Idaho, 
1,  81  Pac.  68;  De  Witt  v.  Berger  Mfg.  Co. 


through  its  recognized  agents,  whether 
local  or  itinerant,  constitute  doing  business 
within  the  state. 

Within   operation   of   prohibitory   statutes. 

Under  statutes  prohibiting  foreign  cor- 
porations from  doing  business  within  the 
state  unless  the  requirements  of  the  stat- 
ute are  first  complied  with,  the  question 
whether  a  foreign  corporation  is  engaged 
in  business  within  the  state  is  largely  de- 
termined by  the  question  whether  it  is  in 
the  actual  ownership  and  possession  of 
goods  within  the  state  for  the  purpose  of 
barter  and  sale. 

Thus,  it  constitutes  doing  business  within 
the  prohibition  of  a  statute,  for  a  foreign 
corporation  to  deposit  with  a  resident  of 
the  state  buggies  and  other  vehicles  to  be 
revarnished  and  repaired,  and  subsequently 
to  be  sold,  the  bailee  to  keep  the  property 
fully  insured  for  the  benefit  of  the  bailor. 
Wilson-Moline  Buggy  Co.  v.  Priebe,  123  Mo. 
App.  521,  100  S.  W.  558. 

And  a  foreign  corporation  is  also  doing 
business  within  the  state,  where  it  consigns 
goods  to  a  commission  merchant  to  be  sold 
for  the  corporation,  and  not  for  himself, 
he  not  purchasing  the  goods  and  the  cor- 
poration not  parting  with  the  possession 
thereof.  Re  Nonantum  Worsted  Co.  15  Pa. 
Co.  Ct.  125. 

On  the  other  hand,  where  a  foreign  cor- 
poration ships  goods  to  a  person  within 
another  state  for  sale  in  his  own  name,  the 
latter  is  not  the  representative  or  agent  of 
the  corporation  in  the  strict  sense  of  the 
term,  nor  is  his  store  its  office  or  place  of 
business,  where  he  is  a  commission  mer- 
chant, and  sells  in  his  own  name  the  goods 
consigned  to  him  for  sale.  Hence,  the  ship- 
ment of  the  goods  does  not  constitute  do- 
ing business  within  the  state.  Hovey's  Es- 
tate, 9  Pa.  Dist.  R.  183.  And,  ordinarily, 
the  shipment  of  goods  to  a  factor,  for  sale 
by  the  factor  on  commission,  is  not  doing 
business  within  the  state.  Bertha  Zinc  & 
Mineral  Co.  v.  Clute,  7  Misc.  123,  27  N.  Y. 
44  L.R.A.(X.S.) 


Supp.  342.  Nor  is  shipping  goods  in  the 
state  for  sale  in  the  name  of  the  seller, 
although  on  commission.  Lasater  v.  Pur- 
cell  Mill  &  Elevator  Co.  22  Tex.  Civ.  App. 
33,  54  S.  W.  425;  Allen  v.  Tyson- Jones 
Buggy  Co.  91  Tex.  22,  40  S.  W.  393,  714. 
Nor  is  a  foreign  corporation  doing  business 
in  the  state  by  selling  its  product  in  the 
state  by  a  factor  in  his  own  name,  who  is 
to  make  the  sale  and  receive  the  considera- 
tion in  his  own  name,  and  to  guarantee  the 
collection  of  any  credit  extended  to  pur- 
chasers. Brookford  Mills  v.  Baldwin,  164 
App.  Div.  653,  139  N.  Y.  Supp.  195.  If  by 
shipping  goods  to  another  state  to  a  factor 
for  sale  to  his  customers,  although  the  for- 
eign corporation  retains  title  thereto  and 
sends  an  employee  to  keep  the  book  accounts 
of  the  sales  and  handle  the  proceeds  thereof, 
the  factor  paying  him  for  his  time.  Re 
Monongahela  Distillery   Co.    186  Fed.   220. 

In  this  connection  it  is  to  be  noted  that 
it  is  not  the  designation  of  the  consignee 
within  the  state  which  determines  whether 
or  not  he  is  an  agent  of  a  foreign  corpora- 
tion within  the  s&te,  within  the  rule  hold- 
ing the  acts  of  the  agent  to  constitute  doing 
business  for  the  corporation;  and  the  mere 
name  cannot  give  a  representative  capacity 
to  a  person  who  does  not,  in  fact,  have  it, 
and  never  attempts  to  exercise  it.  Gott- 
schalk  Co.  v.  Distilling  &  Cattle  Feeding  Cq, 
50  Fed.  681. 

And,  of  course,  if  a  nominal  consignment 
account  is,  in  fact,  a  subterfuge  for  an 
agency  of  the  corporation  within  the  state, 
and  is  adopted  to  evade  a  statute  regulat- 
ing or  taxing  doing  business  within  the 
state  by  foreign  corporations,  the  form  will 
be  overlooked,  and  the  relation  will  be  treat- 
ed according  to  its  substance.  Re  Monon- 
gahela Distilling  Co.  186  Fed.  220. 

And  the  courts  hold  that  a  contract  by 
a  manufacturer  or  owner  of  articles  of  com- 
merce, to  send  them  from  one  state  to  an- 
other to  be  sold  for  an  agreed  commission, 
the  seller  having  entire  charge  of  making 
the  sales,  and  making  the  same  in  his  own 
name,  and  becoming  responsible  for  the  pur- 
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—  Tex.  Civ.  App.  — ,  81  S.  W.  334;  Brin 
V.  Wachusetta  Shirt  Co.  —  Tex,  Civ.  App. 
— ,  43  S.  W.  295;  Gale  Mfg.  Co.  v.  Finkel- 
stein,  22  Tex.  Civ.  App.  241,  54  S.  W.  619; 
Tallapoosa  LAimber  Co.  v.  Holbert,  5  App. 
Div.  559,  39  N.  Y.  Supp.  432 ;  McNaughton 
Co.  V.  McGirl,  20  Mont.  124,  38  L.R.A.  367, 
63  Am.  St.  Rep.  610,  49  Pac.  651;  Davis 
&  R.  Bldg.  &  Mfg.  Co.  V.  Dix,  64  Fed.  406 ; 
Coit  &  Co.  V.  Sutton,  102  Mich.  324,  25 
L.R.A.  819,  4  Inters.  Com.  Rep.  768,  60 
N.  W.  690;  Toledo  Commercial  Co.  v.  Glen 
Mfg.  Co.  56  Ohio  St.  217,  45  N.  E.  197; 
M.  I.  Wilcox  Cordage  &  Supply  Co.  v. 
Mosher,  114  Mich.  64,  72  N.  W.  117;  St. 
Clair  V.  Cox,  106  U.  S.  360,  27  L.  ed.  222, 
1  Sup.  Ct.  Rep.  354;  Boardman  v.  S.  S. 
McClure  Co.  123  Fed.  614;  Cummer  Lum- 
ber Co.  Y.  Associated  Mfrs.  Mut.  F.  Ins. 
Corp.  67  App.  Div.  161,  73  N.  Y.  Supp. 
668;  March-Davis  Cycle  Mfg.  Co.  v.  Stro- 
bridge  Lithographing  Co.  79  111.  App.  683; 
Havens  &  G.  Co.  v.  Diamond,  93  111.  App. 
557;  W.  B.  Mearshon  &  Co.  v.  Pottsville 
Lumber  Co.  187  Pa.  12,  67  Am.  St.  Rep. 
560,  40  Atl.  1019;   Rock  Island  Plow  Co. 


V.  Peterson,  93  Minn.  356,  101  N.  W.  616: 
Lasater  v.  Purcell  Mill  &  Elevator  Co.  22 
Tex.  Civ.  App.  33,  54  S.  W.  425;  L.  Miller 
&  Co.  V.  Goodman,  91  Tex.  41,  40  S.  W. 
718;  Old  Wayne  Mut.  Life  Asso.  v.  Mc- 
Donough,  204  U.  S.  8,  51  L.  ed.  345,  27 
Sup.  Ct.  Rep.  236;  Green  v.  Chicago,  B. 
&  Q.  R.  Co.  205  U.  S.  530,  61  L.  ed.  916, 
27  Sup.  Ct.  Rep.  696. 

Harrison,  C,  filed  the  following  opinion : 
The  decisive  question  involved  is  whether 
the  service  had  upon  the  secretary  of  state 
was  valid  and  binding  against  defendant. 
This  question  depends  wholly  upon  the  fact 
whether  or  not  this  defendant  was  "doing 
business"  within  the  state,  within  the- 
meaning  of  the  term. 

Plaintiff  in  error  contends  that  the  Pe- 
ters Cartridge  Company,  although  a  for- 
eign corporation,  was  doing  business  within 
the  state  of  Oklahoma  through  the  Okla- 
homa City  Hardware  Company  as  its  au- 
thorized agent,  and  that  having  an  agent 
within  the  state  transacting  business  for 
the  defendant,  and  making  contracts  within 


chase  price,  does  not  constitute  doing  busi- 
ness in  the  state.  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Co.  84  C.  C.  A.  167, 
166  Fed.  1. 

Nor  does  it  constitute  doing  business  in 
the  state  for  a  foreign  corporation  to  ship 
goods  therein  under  a  contract  to  ship  when 
ordered,  the  consignee  to  make  aavances 
as  requested  by  the  shipper,  and  to  con- 
duct the  business,  and  to  pay  all  the  ex- 
penses by  selling  the  goods  foV  a  factorage 
or  commission,  consisting  of  the  difference 
between  the  agreed  prices  between  the  par- 
ties and  the  selling  prices  to  the  purchasers 
from  the  factor,  ibid.  Nor  does  an  ar- 
rangement by  a  foreign  manufacturing  cor- 
poration bv  which  it  is  to  sell  its  product 
to  a  distributing  agency  within  the  state 
for  an  indefinite  time.  Uihlein  v.  Caplice 
Commercial  Co.  39  Mont.  327,  102  Pac.  564. 
Nor  does  shipping  goods  within  a  state  to 
be  sold  at  wholesale  throughout  the  state 
by  a  consignee,  the  consignee  to  pay  for  the 
goods  at  agreed  prices.  Wagner  v.  J.  A,  G. 
Meakin,  33  C.  C.  A.  577,  63  U.  S.  App.  476, 
92  Fed.  76. 

It  does  not  constitute  doin^  business  with- 
in the  state,  for  a  corporation  to  contract 
for  the  sale  of  an  article  of  its  manuiacture 
through  an  agent  in  the  state,  where  the 
order  is  subject  to  acceptance  at  the  home 
office,  from  which  the  article  is  to  be 
shipped,  although  the  selling  agent,  in  mak- 
ing the  contract,  acts  under  a  general  agree- 
ment with  the  corporation  by  which  his 
place  of  business  is  constituted  the  general 
office  of  the  corporation,  and  is  maintained 
in  its  name,  and  all  the  records  of  the  of- 
fice belone  to  it,  the  expenses,  rent,  clerk 
hire,  etc.,  however,  being  paid  by  the  agent. 
American  Case  &  Register  Co.  v.  Griswold, 
68  Misc.  379,  125  N.  Y.  Supp.  4. 
44  L.R.A.(N.S.) 


And  it  does  not  constitute  doing  business 
in  the  state  within  the  prohibition  of  the 
statute,  for  a  foreign  corporation  to  sell 
and  deliver  articles  under  its  contract  with 
the  retail  dealer  at  stipulated  prices,  on 
credit,  the  latter  agreeing  to  canvass  cer- 
tain sections  of  the  state  for  the  sale  of 
such  articles,  and  to  order  the  same  as  he 
desires  them.  Gunn  v.  White  Sewing  Mach. 
Co.  57  Ark.  24,  18  L.R.A.  206,  4  Inters. 
Com.  Rep.  309,  38  Am.  St.  Rep.  223,  20  S. 
W.  691. 

Nor  is  a  foreign  corporation  doing  business 
in  the  state  where  it  contracts  for  a  series 
of  sales  on  a  specified  credit  and  terms, 
the  goods  to  be  delivered  to  a  resident  of 
the  state,  who  assumes  the  risk  as  to  the 
shipment  of  the  goods,  and  is  to  resell  same 
at  his  own  risk.  And  this  is  true  although 
the  purchaser  agreed  to  keep  the  goods  in- 
sured in  favor  of  the  foreign  corporation, 
and  the  latter  agreed  to  take  back  all  un- 
sold goods,  if  in  good  condition  and  if  de- 
livered f.  o.  b.  at  the  place  of  original  ship- 
ment. Three  States  Buggy  &  Implement 
Co.  V.  Com.  32  Ky.  L.  Rep.  386,  106  S.  W. 
971. 

Whether  a  question  for  the  jury. 

If  the  evidence  does  not  justify  the  hold- 
ing as  a  matter  of  law  that  a  foreign  cor- 
poration is  doing  business  in  the  state,  and 
there  is  conflicting  evidence  on  the  question, 
it  should  be  submitted  to  the  jury  as  a 
question  of  fact.  Elliott  v.  Parlin  k  O.  Co. 
71  Kan.  665,  81  Pac.  500. 

In  Liebig  Mfg.  Co.  v.  Hill,  7  Pa.  Super. 
Ct.  15,  it  is  said  that  the  question  whether 
the  acts  of  a  foreign  corporation  constitute 
doing  business  in  a  state  should  be  sub- 
mitted to  the  jury  as  a  question  of  fact. 
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the  state  for  defendant,  brought  it  within 
the  meaning  of  the  term  "doing  business" 
within  the  state,  and,  having  designated 
no  agent  on  whom  service  of  process  might 
be  made,  that  service  of  summons  upon  the 
secretary  of  state  was  valid  under  §  3,  art. 
1,  Sess.  Laws  1909,  chap.  10.  On  the  other 
hand,  it  is  contended  by  defendant  in  error 
that  the  Oklahoma  City  Hardware  Com- 
pany was  not  defendant's  agent;  that  it 
had  no  agent  in  Oklahoma;  that  the  Okla- 
homa City  Hardware  Company  had  no  au- 
thority from  defendant  to  transact  business 
for  it  and  in  its  name  within  the  state, 
and  had  not  transacted  business  for  it,  but 
that  the  relations  between  defendant  and 
the  Oklahoma  City  Hardware  Company 
were  that  ol  a  local  jobber  purchasing 
goods  as  it  needed  them  in  job  lots  from 
defendant,  and  that  the  transactions  be- 
tween them  were  purely  interstate  in  char- 
acter ;  that  being  a  nonresident  of  the  state, 
and  having  no  agent  within  the  state  au- 
thorized to  make  interstate  contracts,  and 
having  no  knowledge  of  such  default  judg- 
ment  until    so    informed   by    disinterested 


party  after  the  rendition  of  same,  such 
service  was  invalid,  and  such  judgment 
void  for  want  of  jurisdiction. 

The  facts  are  that  the  Oklahoma  City 
Hardware  Company  was  a  domestic  corpo- 
ration under  the  laws  of  Oklahoma,  with 
its  place  of  business  in  Oklahoma  City,  and 
that  defendant  company  was  a  foreign  cor- 
poration organized  under  the  laws  of  the 
state  of  Ohio,  with  its  manufacturing  plant 
and  principal  office  at  King's  Mills,  Ohio; 
that  prior  to  the  date  of  the  injury  in 
controversy,  the  defendant  company  and  the 
Oklahoma  City  Company  entered  into  a 
contract  or  agreement  by  which  the  defend- 
ant agreed  to  sell  its  products  to  the  Okla- 
homa City  Company  on  terms  and  under 
conditions  set  forth  in  the  contract,  which 
is  headed  as  follows:  "Agreement  by  and 
between  the  Peters  Cartridge  Company  of 
Cincinnati,  Ohio,  first  party,  and  Oklahoma 
City  Hardware  Company,  of  Oklahoma 
City,  Oklahoma,  second  party."  The  first 
paragraph  of  §  1  of  such  contract  reads 
as  follows:  "That  said  first  party  agrees 
to  sell  goods  of  its  own  manufacture  to 


where  it  is  not  clear  whether  the  busings 
was  carried  on  by  the  foreign  corporation 
through  its  agent,  or  by  absolute  sales  to 
the  latter  of  goods  manufactured  upon  spe- 
cial orders  and  labeled  with  his  own  brands, 
although  the  goods  were  not  to  be  settled  for 
until  resale,  and  a  commission  was  then  to 
be  allowed. 

Service  of  process. 

A  person  is  not  an  agent  within  the  mean- 
ing of  the  statute  authorizing  service  of 
process  upon  foreign  corporations,  where  the 
relation  of  the  person  served  with  the 
process  to  the  foreign  corporation  is  that 
of  wholesaler  and  manufacturer,  doing  busi- 
ness under  a  contract  by  which  the  manu- 
facturer agrees  to  sell  his  goods  only  to 
such  wholesaler,  who  in  turn  is  to  buy  them 
exclusively  from  the  manufacturer,  and  to 
sell  at  prescribed  prices  fixed  by  the  latter, 
in  consideration  of  which  the  manufacturer 
agrees  to  give  the  wholesale  dealer  certain 
rebates.  Mikolas  v.  Hiram  Walker  &  Sons, 
73  Minn.  306,  76  N.  W.  36. 

A  foreign  corporation  is  not  doing  busi- 
ness in  the  state  so  as  to  render  it  subject 
to  service  of  process  therein,  by  selling  its 
products  to  certain  persons  in  the  state  for 
distribution,  who  are  styled  distributing 
agents,  where  the  contract  with  these  pur- 
chasers was  that  they  should  buy  exclu- 
sively from  the  foreign  corporation  such 
goods  as  it  manufactured,  and  should  sell 
them  at  trade  prices  established  by  it.  Gott- 
schalk  V.  Distilling  &  Cattle  Feeding  Co.  60 
Fed.  681. 

But  it  constitutes  doing  business  within 
the  state  for  a  foreign  corporation  to  con- 
duct sales  therein  through  a  selling  agency 
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which  sells  for  the  account  of  the  corpora- 
tion, and,  for  compensation  in  effecting  the 
sales  and  guarantying  the  solvency  of  the 
purchasers,  receives  a  commission.  Cone  t. 
Tuscaloosa  Mfg.  Co.  76  Fed.  891. 

In  Ryerson  v.  Wayne  Circuit  Judge,  114 
Mich.  362,  72  N.  W.  131,  in  construing  and 
applying  a  statute  providing  that  ""suits 
may  be  commenced  at  law  or  in  equity  in 
the  circuit  court  of  any  county  of  this  state 
where  the  plaintiff  resides,  .  .  .  against 
any  corporation  not  organized  under  the 
laws  of  this  state,  in  all  cases  where  the 
cause  of  action  accrues  within  the  state  of 
Michigan,  by  service  .  .  .  upon  any  of- 
ficer or  agent  of  the  corporation,'  etc.,"  it 
is  held  that  service  upon  a  traveling  sales- 
man of  a  foreign  corporation  whose  business 
was  the  taking  of  orders  for  goods  in  that 
and  a  number  of  other  states  was  a  valid 
service  upon  the  corporation,  although  the 
agent  had  no  office  in  the  state,  and  did  not 
have  charge  of  any  men  therein,  and  his 
duties  were  merely  those  of  an  ordinary 
traveling  agent  selling  goods  to  retail  deal- 
ers. And  it  is  said  that  the  record  fairly 
discloses  that  the  foreign  corporation  was 
doing  business  in  the  state,  and  that  it  was 
done  through  the  agency  of  this  agent. 

In  American  Gold  Min.  Co.  v.  Giant  Pow- 
der Co.  1  Alaska,  664,  a  foreign  corporation 
is  held  to  be  doing  business  within  the  state 
rendering  it  liable  to  service  of  process, 
where  it  furnished  goods  to  be  stored  by 
the  consignee  at  his  own  risk,  the  goods  to 
be  sold  by  him,  and  he  becoming  responsible 
to  the  corporation  for  any  goods  he  sells. 
This  conclusion  was  reached  on  the  theory 
that  the  relation  created  by  the  parties  was 
analogous  to  that  created  by  an  agent  sell- 
ing on  a  del  credere  commission.     A.  G.  S. 
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8aid  «c{ond  party  for  its  current  needs,  at 
prices  and  on  terms  and  conditions  as 
stated  below."  The  contract  then  gives  the 
prices  at  which  the  goods  were  to  be  sold 
and  delivered,  then  gives  the  terms  upon 
wliich  they  are  to  be  sold,  then  the  condi- 
tions, which  are  as  follows:  "Orders  shall 
not  be  binding  on  said  first  party  unless 
accepted  in  writing  from  the  Cincinnati 
office,  and  such  accepted  orders  shall  be 
filled  as  promptly  as  possible  after  specifi- 
cations have  been  received,  subject  to  un- 
avoidable accidents  or  hindrances.  .  .  . 
Said  first  party  agrees  that  if  all  invoices 
of  its  goods  purchased  by  said  second  party 
are  paid  promptly,  in  accordance  with  the 
terms  and  conditions  named  herein,  to  al- 
low said  second  party,  in  remitting,  to 
deduct  from  net  amount  of  said  invoices 
the  following  special  discounts.  .  .  " 
The  contract  then  details  different  kinds 
of  goods  and  discounts  to  be  allowed  on 
same  for  payment  in  cash  or  within  the 
terms  mentioned  in  the  contract,  some  to 
be  paid  for  in  sixty  days,  some  to  be  paid 
for  on  the  10th  of  the  succeeding  month; 
and  provides  further:  ^'Second  party 
agrees  that  it  will  pay  for  all  goods  pur- 
chased under  this  agreement  in  strict  ac- 
cordance with  the  terms  and  conditions 
stated  herein.  .  .  ."  It  further  provides 
that,  on  any  invoice  of  goods  remaining 
unpaid  for  thirty  days  after  same  became 
due,  all  unpaid  invoices  should  thereupon 
become  due,  and  all  unfilled  orders  should 
be  canceled;  that  the  second  party  shall  be 
protected  against  declining  prices  on  any 
unsold  goods  shipped  within  ninety  days 
immediately  preceding  such  decline,  provid- 
ed the  second  party  has  complied  with  all 
the  conditions  of  the  contract,  and,  in  con- 
sideration of  the  advantages  of  the  terms 
and  prices  given,  the  second  party  agreed 
to  push  the  sale  of  this  line  of  goods;  and 
further  provided  that  the  agreement  might 
be  terminated  by  either  party  upon  written 
notice,  and  that  thereafter  all  unfilled  or- 
ders should  be  null  and  void. 

S.  E.  Clarkson,  president  of  the  Okla- 
homa City  Hardware  Company,  being  called 
as  a  witness  in  behalf  of  plaintiff,  testi- 
fied: 

Q.  They  ship  you  the  goods  out  here  as 
you  order  them,  or  how? 

A.  We  simply  send  in  our  order  the  same 
as  for  anv  other  merchandise  item,  and 
they  ship  to  us,  and  we  pay  them  in  the 
usual  way. 

The  witness  further  testified  that  the 
Oklahoma  City  Hardware  Company  sent 
out  its  traveling  salesman  to  sell  this  and 
other  lines  of  goods,  and  that  the  orders 
taken  were  sent  in  to  the  Oklahoma  City 
44  L.R.A.(N.S.) 


Hardware  house  to  be  filled,  and  were  filled 
out  of  stock  on  hand  the  same  as  other 
orders;  and  in  reference  to  orders  taken 
by  traveling  salesmen  sent  out  by  the  de- 
fendant company,  the  same  witness  testi- 
fied that  such  orders  were  also  sent  in  to 
the  Oklahoma  City  Hardware  house  to  be 
filled  by  it  out  of  its  stock,  and  that  such 
orders  were  so  filled.  The  witness  states: 
"We  have  our  salesmen  on  the  road,  and 
they  are  covering  the  entire  territory  sell- 
ing the  goods  for  the  Oklahoma  City  Hard- 
ware Company,  and  we  are  selling  the 
Peters  goods  along  with  our  other  lines  of 
stuff."  The  witness  further  stated  that  the 
profits  to  the  manufacturer  were  outside  of 
its  retail  profits;  that  the  manufacturer's 
profits  came  out  of  the  profit|  paid  them 
for  the  goods  by  the  Oklahoma  City  Hard- 
ware Company. 

F.  C.  Tutle,  of  Cincinnati,  Ohio,  secretary 
and  treasurer  of  the  Peters  Cartridge  Com- 
pany, testified  to  having  charge  of  all  con- 
tracts and  correspondence  of  said  company 
with  its  customers,  and  that  it  had  no  other 
contract  or  understanding  with  the  Okla- 
homa City  Hardware  Company  than  the 
written  contract  referred  to. 


On    cross-examination    the    witness 
asked : 

Q.  The  Oklahoma  City  Hardware  Com- 
pany, under  this  contract,  sent  in  orders 
in  accordance  with  the  terms  of  the  con- 
tract with  shipping  directions,  and  those 
orders  were  filled  from  your  works  in  War- 
ren county,  Ohio,  and  shipped  to  Oklahoma 
City;  is  that  true? 

At   W   IS.       •      .       . 

Q.  And  there  is  qo  contract  of  commis- 
sions or  anything  of  that  sort  between  you 
and  the  Oklahoma  City  Hardware  Compa- 
ny, and  no  contract  other  than  this  which 
you  have  produced? 

A.  The  contract  produced  is  the  only 
contract  of  any  kind.     .     .     . 

Q.  Have  you  any  other  connection  with 
the  Oklahoma  City  Hardware  Company,  or 
8.  E.  Clarkson,  than  that  of  seller  on  your 
part  and  purchaser  on  their  part  of  your 
goods? 

A.  None  whatever. 

Q.  Is  there  any  officer,  president,  secre- 
tary, treasurer,  member  of  the  board  of 
directors,  managing  agent,  or  any  agent  of 
any  kind  or  character,  of  the  Peters  Cart- 
ridge Company,  located  in  the  territory  of 
Oklahoma,  or  has  there  been  any  such  of- 
ficer or  agent  at  any  time? 

A.  None  now,  and  there  has  been   none. 

The  witness  further  testified  that,  in  or- 
der to  boost  the  sale  of  their  manufactured 
products,  it  was  their  custom  to  send  ex- 
perienced   salesmen    into    the    territory    of 
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their  jobbers,  to  assittt  and  educate  the 
traveling  salesmen  of  such  jobber  in  selling 
their  goods.  He  also  testified  that  it  was 
their  custom  to  send  out  expert  marksmen, 
who  gave  shooting  exhibitions  in  order  to 
demonstrate  the  merits  of  their  manufac- 
tured products. 

W.  E.  Kepplinger,  vice  president  of  de- 
fendant company,  testified,  in  substance,  to 
the  same  facts  testified  to  by  Tutle.  There 
was  no  evidence  showing  any  other  rela- 
tion between  the  defendant  company  and 
the  Oklahoma  City  Hardware  Company 
than  that  of  buyer  and  seller  under  the 
contract  betwen  them.  This  is  the  sub- 
stance of  the  material  testimony  as  to  what 
relations  existed  between  the  Oklahoma 
City  Hardware  Company  and  the  defend- 
ant. The  question  then  is:  Do  these  facts 
show  such  a  relation  as  would  constitute 
"doing  business"  within  the  state? 

Counsel  for  plaintiff  in  error  cite  nu- 
merous authorities  in  support  of  its  con- 
I  tention,  a  number  of  which  are  cited  in 
support  of  the  validity  of  the  statute  au- 
thorizing service  to  be  made  on  the  secre- 
tary of  state,  where  the  foreign  corporation 
had  neglected  or  refused  to  appoint  an 
agent  upon  whom  service  might  be  had. 
These  authorities,  however,  are  not  decisive 
of  any  feature  of  the  question  involved  in 
the  case  at  bar.  They  merely  uphold  the 
validity  of  such  statute  on  the  assumption 
that  the  foreign  corporations  were  in  fact 
"doing  business"  within  the  state,  and  fur- 
ther cite  a  number  of  authorities  in  support 
of  the  contention  that  foreign  corporations 
"doing  business"  in  a  state  are  held  to 
impliedly  assent  to  the  laws  of  such  state 
as  to  the  modes  of  service  upon  a  foreign 
corporation.  These  authorities  are  not  per- 
tinent to  the  question  before  us,  for  they 
likewise  hold  to  the  doctrine  of  implied 
assent  on  the  assumption  that  the  foreign 
corporations  were  actually  "doing  busi- 
ness" within  the  state.  Counsel  then  cites 
a  number  of  authorities  on  what  consti- 
tutes "transacting  business  within  the 
state."  We  have  read  all  of  the  authori- 
ties cited  by  counsel  on  this  question,  and 
find  that  none  are  based  upon  a  state  of 
facts  similar  to  those  in  the  case  at  bar, 
and  each  is  based  upon  a  state  of  facts 
which  shows  conclusively  that  the  foreign 
corporations  were  "doing  business"  within 
the  state. 

In  Van  Dresser  v.  Oregon  R.  &  Nav.  Co. 
(C.  C.)  48  Fed.  202,  cited  by  counsel  for 
plaintiff  in  error,  §  2  of  the  syllabus  dis- 
closes the  facts  upon  which  the  decision  is 
based,  and  reads  as  follows:  ''The  Union 
Pacific  Railway  Company,  having  formed  a 
combination  under  the  name  of  the  'Union 
Pacific  System,*  with  various  otiier  com- 
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panics,  including  the  Oregon  Short  Line 
Company,  which  operates  a  railroad  in 
Washington,  and  being  engaged  in  making 
contracts  therein  for  freight  and  passenger 
service  under  the  name  of  the  system,  must 
be  considered  as  doing  business  in  that 
state;  and  a  service  of  summons  upon  an 
agent  therein,  who  is  authorized  to  act  for 
all  the  companies  of  the  system,  is  a  serv- 
ice upon  the  corporation." 

In  Swarts  v.  Christie  Grain  &  Stock  Co. 
(C.  C.)  166  Fed.  338,  cited  by  plaintiff  in 
error,  the  court  held  that  the  service  was 
not  good,  for  the  reason  that  the  facts  did 
not  disclose  that  the  defendant  was  "doing 
business"  within  the  state. 

In  Central  R.  Co.  v.  Eichberg,  107  Md. 
363,  14  L.R.A.(K.S.)  389,  68  Atl.  690,  the 
suit  was  against  two  connecting  lines  of 
carriers,  both  having  the  same  agent  within 
the  state. 

In  Wold  V.  J.  B.  Colt  Co.  102  Minn.  386, 
114  N.  W.  243,  the  court  held:  "The  agent 
upon  whom  service  may  be  made  must  be 
an  agent  in  fact,  not  merely  by  construc- 
tion of  law.  He  must  be  one  having  in  fact 
representative  capacity  and  derivative  au- 
thority." In  this  case  the  service  was 
quashed. 

In  Green  v.  Chicago,  B.  &  Q.  R.  Co.  (C. 
C.)  147  Fed.  767,  the  facts  were  that  the 
defendant  had  incorporated  under  the  laws 
of  Illinois;  that  it  ran  its  lines  through  the 
state  of  Pennsylvania,  and,  while  operating 
such  lines,  had  designated  an  agent  in  such 
state  upon  whom  service  might  be  had; 
that  subsequently  the  company  leased  its 
lines  to  an  Iowa  corporation,  which  there- 
after operated  same.  The  designated  agent 
of  the  lessor  in  Pennsylvania  testified  that 
he  had  thereafter  performed  the  same  serv- 
ices for  the  lessee  that  he  had  previously 
for  the  lessor.  The  court  held  that  it  did 
not  appear  that  defendant  was  "doing  busi- 
ness" in  Pennsylvania,  and  that  the  Fed- 
eral court  in  that  state  did  not  acquire 
jurisdiction  of  defendant  by  service  of 
process  upon  such  designated  agent  of  the 
lessor,  it  not  appearing  that  it  was,  in 
fact,  "doing  business"  in  that  state. 

In  Paulus  V.  Hart-Parr  Co.  136  Wis.  601, 
118  N.  W.  248,  was  where  a  foreign  cor- 
poration had  been  licensed  to  do  business 
in  Wisconsin,  which  license  was  subse- 
quently revoked,  but  after  the  cause  of 
action  arose.  The  court  in  that  case  held 
the  service  to  be  good  as  long  as  any  lia- 
bility of  the  defendant  remained  outstand- 
ing in  the  state. 

Commercial  Mut.  Acci.  Co.  v.  Davis,  213 
U.  S.  245,  53  L.  ed.  782,  2ft  Sup.  Ct.  Rep. 
445,  is  a  case  where  an  agent  was  sent 
into  the  state  duly  authorized  to  transact 
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business  and  make  settlements  in  the  name 
of  the  company. 

In  Grant  v.  Cananea  Consol.  Copper  Co. 
189  N.  Y.  241,  82  N.  E.  191,  the  service 
was  held  to  be  good  because  it  was  had 
upon  the  president  and  manager  of  the  de- 
fendant corporation  residing  in  the  state 
of  New  York.  None  of  these  decisions  are 
applicable  to  the  state  of  facts  involved  in 
the  case  at  bar. 

In  determining  the  question  whether  the 
Peters  Cartridge  Company  was  doing  busi- 
ness within  the  state,  there  are  two  fea- 
tures or  two  separate  groups  of  facts  to 
be  considered,  and  to  be  considered  sepa- 
rately: First.  Whether  the  relations  be- 
tween the  Oklahoma  City  Hardware  Com- 
pany and  defendant  were  such  as  to 
constitute  the  Oklahoma  City  Hardware 
Company  the  agent  of  defendant.  Second. 
Whether  the  acts  of  the  expert  marksmen 
in  demonstrating  the  merits  of  defendant's 
products  were  such  acts  as  would  consti- 
tute "doing  business''  within  the  state.  As 
to  the  first  proposition,  whether  the  Okla- 
homa City  Hardware  Company  was  acting 
as  the  agent  of  defendant,  we  have  been 
unable  to  find  any  authority  which  held 
that  similar  relations  to  those  between  the 
hardware  company  and  defendant  consti- 
tuted a  domestic  concern  as  the  agent  of  a 
foreign  corporation.  The  facts  in  this  rec- 
ord show  simply  that  the  hardware  com- 
pany purchased  these  goods  at  stipulated 
prices,  under  stipulated  terms  and  condi- 
tions, and  paid  for  them  itself  and  sold 
them  In  its  own  name.  There  is  no  pro- 
vision in  the  contract  between  them  which 
justifies  any  inference  other  than  that  all 
such  goods,  after  being  purchased  by  the 
Oklahoma  City  Hardware  Company,  be- 
longed to  said  company,  and,  if  they  re- 
mained unsold,  they  remained  so  as  the 
property  of  the  Oklahoma  City  Company, 
and  not  of  defendant. 

In  13  Am.  &  Eng.  Enc.  Law,  2d  ed., 
under  the  head  "What  constitutes  doing 
business  in  this  connection,"  on  page  870, 
the  rule  is  announced  as  follows:  "In  re- 
gard to  sales  by  foreign  corporations  in 
the  domestic  state,  the  following  rulings 
have  been  made:  The  constitutional  and 
statutory  provisions  are  not  violated  by  a 
sale  of  goods  to  citizens  of  the  domestic 
state  by  a  foreign  corporation  through 
traveling  salesmen  on  orders  approved  at 
the  home  office,  or  by  a  shipment  of  goods 
by  a  foreign  corporation  into  the  domestic 
state  on  an  order  given  outside  of  the  state, 
or  by  a  sale  of  goods  in  the  domestic  state  | 
by  a  foreign  corporation  through  its  itiner- 
ant salesmen,  or  by  a  shipment  of  goods 
by  a  foreign  corporation  to  a  citizen  of 
the  domestic  state  on  an  unsolicited  order, 
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or  by  the  placing  by  a  foreign  corporation 
of  its  products  in  the  hands  of  local  mer- 
chants in  the  domestic  state  to  be  sold  on 
commission,  or  by  a  consignment  of  goods 
by  a  foreign  corporation  to  factors  in  the 
domestic  state  to  be  sold  by  the  factors 
and  the  proceeds  collected  and  accounted 
for  by  them,  or  by  a  contract  by  a  foreign 
corporation  with  a  citizen  of  the  domestic 
state  to  furnish,  deliver,  and  set  up  for 
him  within  the  domestic  state  certain  ma- 
chinery, and  an  acceptance  in  payment 
therefor  of  the  purchaser's  notes  secured  by 
mortgage  on  real  estate  situated  within  the 
state.  In  all  the  cases  enumerated  it  may 
be  stated  without  fear  of  contradiction  that 
even  if  it  be  conceded  that  these  statutes 
were  applicable  to  foreign  corporations, 
they  would  still  be  inoperative  as  being  in 
violation  of  the  interstate  commerce  act." 
See  also  notes  and  authorities  cited.  "In- 
terstate commerce,  or  commerce  among  the 
several  states  of  the  Union,  is  commerce 
which  concerns  more  states  than  one. 
Strictly  considered,  it  consists  in  inter- 
course and  traffic,  including  in  these  terms 
navigation  and  the  transportation  and 
transit  of  persons  and  property,  as  well  as 
the  purchase,  sale,  and  exchange  of  com- 
modities." 17  Am.  &  Eng.  Enc.  Xaw,  2d 
ed.  61,  and  authorities  cited  in  notes  3 
and  4.  "The  negotiations  in  one  state  of 
sales  of  goods  which  are  in  another  state, 
for  the  purpose  of  their  introduction  into 
the  former  state,  constitutes  interstate 
commerce.  Where  parties  in  one  state  or- 
der goods  from  persons  or  corporations  in 
another  state,  and  the  goods  are  shipped 
into  the  state,  although  with  a  draft  at- 
tached to  the  bill  of  lading,  the  transac- 
tion is  one  of  interstate  commerce."  Id. 
65,  66,  and  authorities  cited  in  notes. 
Hence  it  is  very  clear  from  the  above  au- 
thorities that  the  relations  and  transac- 
tions between  the  Oklahoma  City  Hardware 
Company  and  the  Peters  Cartridge  Com- 
pany, as  shown  by  the  evidence  in  the 
record,  were  purely  interstate  transactions, 
and,  being  such,  they  constituted  interstate 
commerce,  and  did  not  constitute  "doing 
business"  within  the  state.  It  therefore  fol- 
lows that  service  on  the  Oklahoma  City 
Hardware  Company,  or  S.  E.  Clarkson,  its 
president,  was  not  a  valid  service  on  de- 
fendant. 

The  next  question  is  whether  the  acts 
of  H.  A.  Murrelle,  the  expert  marksman 
who  traveled  through  the  state  giving  shoot- 
ing exhibitions  in  order  to  advertise  and 
demonstrate  the  merits  of  defendant's  prod- 
ucts, and  who  sometimes  took  orders,  bnt 
under  the  evidence  sent  such  orders  to  the 
Oklahoma  City  Hardware  house  to  be  filled 
out  of  its  stock,  whether  his  acts  were  such 
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acts  of  an  agent  as  would  constitute  "do- 
ing business"  within  the  state  by  the  Pet- 
ers Cartridge  Company.  The  sale  of  goods 
in  the  domestic  state  by  a  foreign  corpora- 
tion through  its  itinerant  salesmen  has 
almost  universally  been  held  to  not  consti- 
tute "doing  business"  within  the  domestic 
state.  See  13  Am.  &  Eng.  Enc.  of  Law,  870, 
and  authorities  cited  in  note  3.  In  Blakes- 
lee  Mfg.  Co.  v.  Hilton,  5  Pa.  Super.  Ct.  184, 
it  was  said:  "The  words  'doing  any  busi- 
ness,' as  used  in  the  act,  should  not  be  con- 
strued to  mean  taking  orders  or  making 
sales  by  sample  by  agents  coming  into  our 
state  from  another  for  that  purpose.  To 
hold  otherwise  would  make  the  act  offend 
against  the  Constitution  of  the  United 
States  as  imposing  unlawful  restrictions  on 
interstate  commerce.  ...  A  corpora- 
tion of  one  state  may  send  its  agents  to 
another  to  solicit  orders  for  its  goods  or 
contract  for  the  sale  thereof,  without  be- 
ing embarrassed  or  obstructed  by  state  re- 
quirements as  to  taking  out  licenses,  filing 
certificates,  establishing  resident  agencies, 
or  like  troublesome  or  expensive  condi- 
tions." See  also  Belle  City  Mfg.  Co.  v. 
Frizzell,  11  Idaho,  1,  81  Pac.  58;  De  Witt 
V.  Berger  Mfg.  Co.  —  Tex.  Civ.  App.  — , 
81  S.  W.  334 ;  Brin  v.  Wachusetts  Shirt  Co. 
—  Tex.  Civ.  App.  — ,  43  S.  W.  295;  Gale 
Mfg.  Co.  V.  Finkelstein,  22  Tex.  Civ.  App. 
241,  54  S.  W.  619;  Tallapoosa  Lumber  Co. 
V.  Holbert,  5  App.  Div.  559,  39  N.  Y.  Supp. 
432;  McNaughton  Co.  v.  McGirl,  20  Mont. 
124,  38  L.R.A.  367,  63  Am.  St.  Rep.  610, 
49  Pac.  651.  Any  law  which  provides  that 
the  sale  of  goods  by  a  foreign  corporation 
through  soliciting  agents,  who  take  orders 
subject  to  approval  at  the  home  office,  is 
doing  business  within  the  state,  is  void,  be- 
cause it  is  an  interference  with  interstate 
commerce.  Davis  &  R.  Bldg.  &  Mfg.  Co.  v. 
Dix  (C.  C.)  64  Fed.  406.  Also  Coit  &  Co. 
v.  Sutton,  102  Mich.  324,  25  L.R.A.  819, 
4  Inters.  Com.  Rep.  768,  60  N.  W.  690; 
St.  Clair  v.  Cox,  106  U.  S.  360,  27  L.  ed. 
222,  1  Sup.  Ct.  Rep.  354;  Boardman  v.  S. 
S.  McQure  Co.  (C.  C.)  123  Fed.  614;  Cum- 
mer Lumber  Co.  v.  Associated  Mfrs.  Mut. 
P.  Ins.  Corp.  67  App.  Div.  151,  73  N.  Y. 
Supp.  668,  judgment  affirmed  in  173  N.  Y. 
633,  66  N.  E.  1106;  March-Davis  Cycle 
Mfg.  Co.  v.  Strobridgc  Lithographing  Co. 
79  111.  App.  683;  Havens  &  G.  Co.  v.  Dia- 
mond, 93  111.  App.  557.  In  W.  B.  Mearshon 
&  Co.  V.  Pottsville  Lumber  Co.  187  Pa.  12, 
67  Am.  St.  Rep.  560,  40  Atl.  1019,  Mr. 
Justice  Green,  delivering  the  opinion  of  the 
court,  said:  "Mr.  Justice  Wickham,  de- 
livering the  opinion  of  the  court,  said: 
'All  that  is  hereby  alleged  is  entirely  con- 
sistent with  the  conduct  of  a  foreign  cor- 
poration engaged  in  strictly  interstate  com- 
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merce.  It  may  advertise  its  goods,  take 
orders,  make  contracts  of  sale  respecting 
the  same,  and  ship  them  to  customers  in 
this  state.  It  may  also  employ  agents  liv- 
ing in  Pennsylvania  to  go  from  county  to 
county,  from  town  to  town,  and  from  per- 
son to  person,  to  secure  orders.  Or  the 
agent  may  never  go  outside  of  his  own 
county,  city,  or  town,  thus  being  in  one 
sense  a  local  agent,  and  yet  be  doing  a 
business  which  is  not,  and  cannot  be, 
reached  under  our  act  of  1874  [act  April 
22,  1874  (P.  L.  108)].  .  .  .  The  words 
"doing  any  business,''  as  used  in  the  act, 
should  not  be  construed  to  mean  taking 
orders  or  making  sales  by  sample  by  agents 
coming  into  our  state  from  another  for 
that  purpose.  To  hold  otherwise  would 
make  the  act  offend  against  the  Constitu- 
tion of  the  United  States,  as  imposing  un- 
lawful restrictions  on  interstate  commerce. 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 
727,  28  L.  ed.  1137,  5  Sup.  Ct.  Rep.  739; 
Robbins  v.  Taxing  Dist.  120  U.  8.  489,  30 
L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct.  Rep.  592;  Brennan  v.  Titusville,  153  U. 
S.  289,  38  L.  ed.  719,  4  Inters.  Com.  Rep. 
658,  14  Sup.  Ct.  Rep.  829  (and  a  number 
of  other  cases).'"  See  also  Rock  Island 
Plow  Co.  V.  Peterson,  93  Minn.  356,  101  N. 
W.  616;  also  5  Thomp.  Corp.  2d  ed.  §  6678; 
Berger  v.  Pennsylvania  R.  Co.  27  R.  I.  683, 
9  L.R.A.(N.S.)  1214,  65  Atl.  261,  8  Ann. 
Cas.  941,  and  Chicago  Crayon  Co.  v.  Rog- 
ers, decided  by  this  court  in  an  opinion  by 
Rosser,  C,  November  18,  1911,  30  Okla. 
299,  119  Pac.  630,  wherein  plaintiff,  an  Illi- 
nois corporation,  sent  agents  into  the  In- 
dian territory  and  Arkansas  to  take  or- 
ders for  enlarging  pictures.  The  orders, 
when  taken,  were  sent  to  it  at  its  home 
ofiSce  in  Chicago,  where  the  pictures  were 
enlarged,  and  the  pictures  with  frames  were 
shipped  by  it  to  agents  different  from 
those  who  took  orders,  who  delivered  them 
to  patrons  and  collected  the  money,  which 
they  remitted  to  plaintiff.  Held  this  was 
interstate  commerce.  "Statutes  of  the  kind 
under  consideration  have  no  application  to 
the  case  where  a  corporation  sends  into  the 
restricting  state  its  traveling  agent,  who 
solicits  orders  for  its  goods  and  forwards 
them,  subject  to  approval,  to  the  home 
office,  the  orders  being  afterward  filled  by 
shipments  to  the  customer.  Such  an  ap- 
plication of  the  statute  would  be  inadmis- 
sible in  so  far  as  state  statutes  are  con- 
cerned, because,  so  applied,  it  would  have 
the  effect  of  imposing  a  restraint  upon 
commerce  between  the  states  or  with  for- 
eign countries."  19  Cyc.  1272,  1273,  and 
authorities  cited  in  notes.  In  Wolff  Dryer 
I  Co.  V.  Bigler,  192  Pa.  466,  43  Atl.  1092,  the 
court  said,  where  the  foreign  corporation 
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has  no  oflice  or  place  of  business  within 
the  restricting  state,  and  no  part  of  its 
capital  is  invested  there,  and  the  goods  are 
shipped  either  directly  from  its  factory  or 
upon  its  orders  given  to  other  factories, 
the  fact  that  itH  agent  came  into  this  state 
and  made  contracts  for  machinery  to  be  de- 
livered here  did  not  bring  it  within  the 
inhibition  of  the  act  of  1874. 

In  view  of  the  fact  that  H.  A.  Murrelle 
was  sent  into  the  state  by  defendant  mere- 
ly for  the  purpose  of  advertising  its  goods, 
although  he  was  permitted  to  take  orders 
where  he  found  demand  for  same  and  send 
such  orders  in  to  the  Oklahoma  City  Hard- 
ware Company  to  be  filled  out  of  its  stock, 
and  in  view  of  the  further  fact  that  he  was 
not  authorized  to  make  any  contracts  for  or 
in  the  name  of  the  defendant  company 
within  the  state,  under  the  overwhelming 
line  of  authorities  which  hold  that  similar 
acts  do  not  constitute  "doing  business" 
within  the  state,  it  is  clear  that  the  acts 
of  Murrelle  were  not  such  as  would  bring 
defendant  within  the  term  ''doing  business'' 
within  the  state,  and  that  therefore  the 
service  upon  the  secretary  of  state  was  void, 
and  that  the  order  of  the  court  below  in 
setting  aside  such  judgment  should  be  sus- 
tained. 

Therefore  the  order  and  judgment  of  the 
court  below  is  affirmed. 

Per  Cyurlam: 

Adopted  in  whole. 


WASHINGTON  SUPREMB  COURT. 

HENRY  ALLEN,  Respt, 

V. 

::hehalis  lumber  company,  Appt. 

(61  Wash.  169,  112  Pac.  338.) 

Master  —  Injury  to  nervant  ^  InTlta- 
tlon  of  fellow  servant. 

1.  One  employing  mill  hands  is  not  an- 
swerable for  injury  to  one  of  them  who,  in 


attempting  to  return  to  hia  work  from  a 
place  to  which  the  watchman  had  invited 
him  to  eat  his  luncheon,  falls  from  an  ele- 
vated footway  connecting  the  two  places. 
where  the  watchman  had  no  autnority 
from  the  master  ta  give  the  invitation  or 
control  the  movements  of  the  employee, 
and  the  injured  person  had  no  other  au- 
thority to  use  the  footpath. 

Same  —  provision  of  eating  place. 

2.  A  master  is  under  no  obligation  to 
employees  to  provide  a  suitable  place  for 
them  to  eat  luncheons  which  they  may  bring 
with  them,  to  avoid  leaving  their  working 
place  for  their  meals. 

(December  12,  1910.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Lewis  County  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dysart  &  Ellsbury,  C.  D.  Cnn- 
nlngliani,  and  W.  W.  Iianghorne,  for 
appellant: 

The  injuries  of  which  the  respondent  com- 
plains were  occasioned  solely  by  and  through 
his  own  contributory  n^ligence,  and  not 
through  any  act  or  omission  on  the  part  of 
this  appellant. 

Steeples  v.  Panel  k  Folding  Box  Co.  33 
Wash.  359,  74  Pac.  475,  15  Am.  Keg.  Rep. 
453;  Iroquois  Furnace  Co.  v.  McCrea,  191 
in.  340,  61  N.  £.  79,  affirming  91  111.  App. 
337;  Swift  v.  Mclnerny,  90  111.  App.  294; 
Jennings  v.  Tacoma  R.  &,  Motor  Co.  7  Wash. 
275,  34  Pac.  937;  McCann  v.  Atlantic  Mills 
Co.  20  R.  I.  566,  40  Atl.  600,  4  Am.  Neg. 
Rep.  344;  International  &  G.  N.  R.  Co.  v. 
Hester,  72  Tex.  44,  11  S.  W.  1041;  McDan- 
iel  V.  Highland  Ave.  k  Belt  R.  Co.  90  Ala. 
64,  8  So.  41,  13  Am.  Neg.  Gas.  134;  Kennedy 
V.  Chase,  119  CaL  637,  63  Am.  St.  Rep.  153, 
52  Pac.  33,  3  Am.  Neg.  Rep.  520;  Chicago 
k  A.  Smelting  k  Ref.  Co.  v.  Collins,  43  111. 
App.  478. 

The  servant  assumes  the  risks  connected 


Xote.^Duty  of  master ^  in  absence  of 
statute,  to  furnish  place  for  eating 
lunches. 

There  seems  to  be  no  case  which  passes 
Mpon  the  precise  question  indicated  in  the 
title  of  this  note  other  than  Allen  v.  Che- 
TiALis  Lumber  Co. 

There  is  a  class  of  cases  wherein  it  is 
sought  to  liold  the  master  liable  for  an  in- 
jury sustained  by  a  servant  while  on  the 
master's  premises  during  the  period  allowed 
for  lunch  or  while  eating  meals.  These 
'^•ases  are  included  in  notes  to  Tavlor  v. 
'J"orgo  W.  Bush  &  Sons  Co.  12  L.R.aIiN.S.) 
853,  and  Thomas  v.  Wisconsin  C.  R.  Co. 
-.4  L.U.A.(N.S.) 


23  L.R.A.(N.S.)  954,  which  discuss  the 
question  whether  the  relationship  of  master 
and  servant  still  exists  where  servant  goes 
on  master's  premises  before,  after,  or  be- 
tween hours  of  actual  labor. 

The  following  cases  may  be  added:  Thus, 
the  rule  is  laid  down  in  Br  ice  v.  Lloyd 
[1909]  2  K.  B.  804,  79  L.  J.  K.  B.  N.  S. 
37,  101  L.  T.  N.  S.  472,  25  Times  L.  R. 
759,  53  Sol.  Jo.  744,  2  B.  W.  Comp.  Caa.  26, 
that  although  a  workman  is  not  obliged 
to  use  a  well-appointed  dining  room  pro- 
vided for  employees,  he  is  not  at  liberty 
to  take  his  meals  on  any  portion  of  the 
employer's  premises,  however  dangerous  and 
unsafe  it  may  be.     Consequently  where  a 
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with  the  doing  of  an  act  when  not  in  the 
discharge  of  bis  duties  toward  his  master. 

Kauifman  v.  Maier,  94  Cal.  269,  18  L.R.A. 
124,  29  Pac.  481;  Union  P.  R.  Co.  v. 
Estes,  37  Kan.  736,  16  Pac.  131;  Olson  v. 
Minneapolis  &  St.  L.  R.  Co.  76  Minn.  149, 
48  L.RA.  796,  78  N.  W.  976,  6  Am.  Neg. 
Rep.  90. 

Messrs.  Harmon  &  Hull,  for  respond- 
ent: 

If  the  master  could,  by  the  exercise  of  or- 
dinary care  and  diligence,  have  avoided  the 
injury,  the  servant's  negligence  will  not  ex- 
cuse or  relieve  the  master  from  liability. 

Davis  v.  Nuttallsburg  Coal  k  Coke  Co. 
34  W.  Va.  500,  12  S.  E.  639. 

A  master  must  provide  a  safe  way  for  the 
servants  to  go  to  and  from  their  work. 

Virginia  Bridge  &  Iron  Co.  v.  Jordan,  143 
Ala.  603,  42  So.  73,  6  Ann.  Cas.  709;  Buz- 
zell  v.  Laconia  Mfg.  Co.  48  Me.  113,  77  Am. 
Dec.  212,  16  Am.  Neg.  Cas.  256;  English  v. 
Amidon,  72  N.  H.  301,  66  Atl.  548,  15  Am. 
Neg.  Rep.  391. 

Respondent  was  not  guilty  of  contributory 
negligence. 

Kavanaugh  v.  Janesville,  24  Wis.  618; 
McQuillan  v.  Seattle,  10  Wash.  464,  45  Am. 
St.  Rep.  799,  38  Pac.  1119;  Sayward  v. 
Carlson,  1  Wash.  39,  23  Pac.  830. 

FuIIerton,  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  recovered  against  the  ap* 
pellant  for  personal  injuries,  and  this  ap- 
peal was  taken  from  the  judgment  entered 
in  his  favor.  The  record  discloses  that 
the  appellant  owns  and  operates  a  sawmill, 
consisting  of  the  mill  proper,  in  which  the 


machinery  for  manufacturing  lumber  was 
contained,  and  of  a  dry  kiln  used  for  dry- 
ing lumber  after  it  had  been  cut  into  di- 
mension stuff.  Both  the  mill  and  dry  kiln 
were  surrounded  in  part  by  lumber  plat- 
forms built  on  the  same  level  and  on  a  level 
with  the  floor  of  the  mill,  but  some  11  feet 
above  the  ground.  The  platforms  did  not 
touch  each  other,  the  distance  between  them 
at  the  nearest  point  of  approach  being  18 
feet.  Across  this  space  two  walks  had  been 
constructed.  The  first  was  a  walk  some  6 
feet  in  width,  constructed  on  a  level  with 
the  tops  of  the  platforms,  and  was  used  as 
a  passageway  for  footmen  as  well  as  for  the 
purpose  of  trucking  lumber  from  one  plat- 
form to  the  other.  It  was  fastened  at  one 
end  by  hinges  to  the  platform  on  which  it 
rested,  and  so  arranged  as  to  be  lifted  up  at 
the  other  end;  the  purpose  of  this  being  to 
get  it  out  of  the  way  of  cars  which  were 
sometimes  run  along  a  track  laid  on  the 
ground  midway  between  the  two  platforms. 
The  second  walk  was  a  way  for  footmen 
only.  It  was  elevated  sufficiently  high  to 
permit  cars  to  pass  under  it,  with  steps 
leading  up  to  it,  and  was  guarded  by  rail- 
ings sufficient  to  make  it  a  safe  passageway. 
The  respondent  entered  the  employment 
of  the  appellant  on  November  9,  1908.  He 
was  employed  as  a  planeman;  his  duty  being 
to  operate  a  planer,  which  was  located  in  the 
mill  proper.  The  mill  was  lighted  by  elec- 
tricity cenerated  from  a  dynamo  connected 
with  the  power  that  operated  the  mill  ma- 
chinery, and  in  consequence  the  lights  went 
out  whenever  the  machinery  was  shut  down. 
At  ipidnight  it  was  customary  to  shut  down 
the  mill  for  half  an  hour  in  order  to  give 


servant  chose  the  top  of  a  tank  on  which 
to  eat  his  supper, — a  dangerous  place,  where 
he  had  no  business  to  be, — and  on  return- 
ing was  injured  by  falling  into  the  tank, 
it  was  held  in  the  above  case  that  he  need- 
lessly exposed  himself  to  a  risk,  that  the 
accident  arose  in  the  course  of,  but  not  out 
of,  the  employment,  and  that  the  employer 
was  not  liable  under  the  workmen's  com- 
pensation act  of  1906. 

But  where  a  watchman  employed  to  look 
after  certain  vessels  left  his  work  for  a 
short  time  to  obtain  refreshments,  and  on 
returning  fell  from  a  ladder  leading  to  one 
of  the  vessels  and  was  drowned,  it  was  held 
that  the  accident  arose  out  of  and  in  the 
course  of  his  employment,  within  the  mean- 
ing of  the  statute,  and  that  his  widow  was 
entitled  to  compensation.  Low  v.  General 
Steam  Fishing  Co.  [1909]  A.  C.  623,  78 
L.  J.  C.  P.  N.  S.  148,  101  L.  T.  N.  S.  401, 
25  Times  L.  R.  787,  53  Sol.  Jo.  763. 

So,  where  a  servant  was  injured  by  an 
explosion  in  a  boiler  room  just  after  eat- 
ing his  lunch  there,  it  was  held  in  Neice 
v.  Farmers*  Co-op.  Creamerv  &  Supply  Co. 
90  Neb.  470.  133  N.  W.  878,  that  he  was 
44  L.R.A.(X.S.) 


not  a  mere  licensee,  was  there  with  the  im- 
plied permission  of  the  employer,  was  en- 
titled to  the  ordinary  protection  of  an  em- 
ployee, and  that  the  master  was  liable. 
It  appeared  in  the  above  case  that  a  few 
months  before  the  accident  happened  it 
had  been  the  custom  of  the  workmen  gener- 
ally to  use  the  boiler  room  for  purposes  of 
resting  and  lunching  during  the  noon  hour, 
but  the  master  had  prepared  another  room 
on  the  floor  above,  whicn  room  was,  at  the 
time  of  the  accident,  more  generally  used  by 
the  employees. 

The  liability  of  the  master  for  injury 
to  a  servant  when  he  has  left  his  working 
place  and  gone  to  another  portion  of  the 
plant,  for  bis  own  purposes,  is  treated  in 
notes  to  Pioneer  Min.  &  Mfg.  Co.  v.  Tal- 
ley,  12  L.R.A.(N.S.)  861,  and  Gooch  v.  Cit- 
izens' Electric  Street  R.  Co.  23  L.R.A. 
(N.S.)  960.  These  notes  include  cases 
where  a  servant  seeks  to  hold  a  master  lia- 
ble for  injury  sustained  while  procuring 
or  in  search  of  a  drink  of  water,  or  while 
returning  after  getting  a  drink. 

J.  D.  C. 


1104 


WASHINGTON  SUPREME  COURT. 


the  employees  an  opportunity  to  eat  their  ^ 
meals.  The  respondent,  during  the  time  of 
his  employment,  brought  a  lunch  with  him 
and  ate  it  by  the  light  of  a  lantern.  On  the 
night  of  the  17th  of  November,  the  mill 
stopped  as  usual,  and  the  respondent  pro- 
ceeded with  his  coemployees  to  eat  his  lunch 
near  the  planer.  At  that  moment  the  night 
watchman  of  the  mill  came  along,  and  told 
the  men  that  a  much  more  comfortable  place 
to  eat  their  lunch  was  at  the  dry  kiln,  and 
offered  to  pilot  them  to  it.  The  men  ex- 
pressed their  willingness  to  accompany  him, 
and  were  taken  to  a  place  near  the  kiln ;  the 
way  leading  across  the  walk  connecting  the 
platforms  before  mentioned.  While  the  men 
were  eating  their  lunches,  the  night  watch- 
man left  them  to  attend  to  his  ordinary  du- 
ties. After  the  lunch  had  been  finished,  and 
while  the  mill  was  still  dark,  the  men  start- 
ed to  return  to  their  place  of  work.  They 
had  with  them  but  the  single  lantern.  The 
respondent  led  the  way,  walking  slightly  in 
advance  of  the  man  who  carried  the  lantern. 
On  reaching  the  edge  of  the  platform,  he 
failed  to  note  the  exact  dimensions  of  the 
connecting  walk,  and  either  missed  the  walk 
entirely,  or  walked  diagonally  across  a  cor- 
ner of  it.  The  result  was  that  he  fell  to  the 
ground  below  and  received  the  injury  for 
which  he  sues. 

The  respondent  rests  his  right  to  recover 
on  the  contention  that  he  was  ordered  and 
directed  by  the  mill  company,  through  its 
night  watchman,  to  eat  his  midnight  meal 
at  the  dry  kiln,  and  that  the  company  had 
not  furnished  him  with  a  reasonably  safe 
way  from  his  place  of  work  to  the  kiln.  We 
can  find,  however,  nothing  in  the  record 
which  supports  this  contention.  The  record 
makes  it  plain  that  the  night  watchman  had 
no  power  or  authority  to  direct  the  move- 
ments or  control  the  work  of  the  planeman. 
While  they  each  received  their  orders  from 
a  common  source,  their  duties  were  separate 
and  distinct,  and  neither  was  expected  to  in- 
terfere with  the  work  of  the  other.  The  in- 
vitation given  the  respondent  by  the  night 
watchman  to  eat  his  lunch  at  the  dry  kiln 
was  not,  therefore,  a  command  of  the  mas- 
ter, and  the  master  was  not  responsible  for 
the  accident  that  befell  him  while  upon  the 
way. 

But  it  is  said  that  the  master  owed  the 
respondent  the  duty  to  provide  him  with  a 
suitable  place  to  eat  his  lunch,  and  that  no 
such  place  was  provided,  other  than  the  one 
at  the  dry  kiln.  But  this  duty  would  not 
devolve  upon  the  master,  in  the  absence  of  a 
special  contract.  Undoubtedly  the  appellant 
owed  the  respondent  the  duty  to  keep  the 
approach  to  the  mill,  over  which  the  re- 
spondent was  required  to  go  to  reach  his 
place  of  work,  in  such  condition  as  to  enable 
il  L.R.A.(N.8.) 


him  to  go  and  return  with  reasonable  safety, 
in  case  he  desired  to  eat  his  lunch  at  a  place 
selected  by  himself ;  but  this  was  the  extent 
of  its  liability  in  that  regard  on  a  mere  con- 
tract to  hire.     It  did  not  owe  him  the  dutv 

m 

of  providing  for  him  a  suitable  place  in  the 
mill  in  which  to  eat  his  lunch. 

The  judgment  appealed  from  will  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  enter  a  judgment  in  favor  of 
the  appellant  to  the  effect  that  the  respond- 
ent take  nothing  by  his  action. 

Rodkln,  Ch.  J.,  and  Gose,  Mount,  and 
Parker,  JJ.,  concur. 
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HENRY  REEVES 

V. 

DECORAH     FARMERS'     COOPERATIVE 
SOCIETY  et  al.,  Appts- 

(—  Iowa,  — ,  140  N.  W.  844.) 

Monopoly  ^  farmers'    organisation   — 
restriction  of  sales. 

1.  An  organization  of  farmers  for  the 
purpose  of  creating  a  live  stock  market 
at  a  certain  shipping  point,  which  requires 
the  members  to  sell  their  stock  to  the  as- 
sociation under  a  penalty  of  5  cents  per 
hundredweight  in  case  they  sell  to  another, 
is  illegal  as  in  restraint  of  trade. 

Injunction  —  against  restraint  of  trade 
—  right  of  business  competitor. 

2.  Injunction  will  lie  at  the  suit  of  a 
competitive  buyer  to  restrain  the  enforce- 
ment by  a  farmers'  association  organized  to 
establish  a  live  stock  market  at  a  certain 
shipping  point  of  an  illegal  agreement  bv 
which  the  members  agree  to  sell  their  atocK 
to  the  association  under  a  penalty  in  case 
sales  are  made  to  other  persons. 

(April    10,    1913.) 

APPEAL  by  defendants  from  a  decree  of 
the    District    Court    for    Winneshiek 
County  in  plaintiff's  favor  in  an  action  to 

Note,  —  Combination  among  farmers  or 
mtock  raisers  as  a  monopoly. 

As  to  whether  a  combination  among  prod- 
uce buyers  is  a  monopoly,  see  note  in  12 
L.R.A.(N.S.)  150.  As  to  the  legality  of  a 
combination  among  insurance  underwriters, 
see  notes  in  24  L.R.A.(N.S.)  153,  and  38 
L.R.A.(N.S.)  459.  As  to  the  legality  of  a 
combination  by  dealers  not  to  patronize 
wholesalers  who  sell  to  undesirable  persons, 
see  note  in  35  L.R.A.(N.S.)  1054.  As  to 
whether  an  organization  of  a  brokerage 
concern  by  jobbers  or  dealers  is  an  unlaw- 
ful monopoly,  see  note  in  35  L.R.A.(N.S.) 
464.  As  to  whether  a  combination  to  con- 
trol the   price  of  labor  or   other  personal 
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restrain  the  enforcement  by  defendants  of  an 
illegal  agreement  by  which  the  members 
agree  to  sell  their  stock  to  defendants  un- 
der penalty  in  case  sales  are  made  to  their 
competitors.    Affirmed. 

Statement  by  Deemer,  J.: 

Suit  in  equity  to  enjoin  and  restrain  de- 
fendants, their  agents,  servants,  and  em- 
ployees, from  demanding,  collecting,  or  re- 
ceiving any  amount  whatever  under  a  con- 
tract or  arrangement  entered  into  between 
them,  which  contract,  it  is  claimed,  was  and 
is  monopolistic  in  character;  invalid,  because 
in  restraint  of  trade;  and  unfair,  because 
intended  to  drive  all  competitors  from  the 
market.  The  trial  court  granted  part  of  the 
relief  prayed,  and  defendants  appeal. 

Mr.  C.  N.   Houck  for  appellants. 
Mr.  E.  R.  Acres,  for  appellee: 
The  whole  deal,  formation,  and  conduct 
of  the  appellant  association  shows  it  was  in- 


tended to  be  and  is  a  monopoly,  the  incep- 
tion of  which  was  wrongful,  in  restraint  of 
trade,  and  an  injury  to  appellee. 

Mogul  S.  S.  Co.  V.  McGregor  [1892]  A. 
C.  26,  61  L.  J.  Q.  B.  N.  S.  296,  66  L.  T.  N.  S. 
1,  40  Week.  Rep.  337,  7  Asp.  Mar.  L.  Cas. 
120,  66  J.  P.  101. 

Where  the  acts  complained  of  are  calcu- 
lated to  work  an  irreparable  injury  to  the 
plaintiff,  a  court  of  equity  will  afford  pro- 
tection even  though  the  acts  are  punishable 
as  a  crime. 

6  Pom.  Eq.  Pur.  If  619;  6  Pom.  Eq.  Jur. 
791,  f  476;  Musch  v.  Burkhart,  83  Iowa, 
301,  12  L.RJ^.  484,  32  Am.  St.  Rep.  306,  48 
N.  W.  1025;  Wilson  v.  Mineral  Point,  39 
Wis.  164;  Ewing  v.  Webster  City,  103 
Iowa,  226,  72  N.  W.  611;  Austin  v.  Austin 
City  Cemetery  Asso.  87  Tex.  330,  47  Am. 
St.  Rep.  114,  28  S.  W.  528;  People's  Gas 
Co.  V.  Tyner,  131  Ind.  277,  16  L.R.A.  443, 
31  Am.  St.  Rep,  433,  31  N.  E.  59,  17  Mor. 
Min.  Rep.  481;  Bear  v.  Cedar  Rapids,  147 


service  is  per  se  a  violation  of  a  statute 
against  trusts  and  monopolies,  see  note  in 
23  L.R.A.(N.S.)  1260.  As  to  legality  un- 
der modern  anti-trust  acts  of  combinations 
or  agreements  which  restrict  the  class  of 
persons  to  whom  commodities  shall  be  sold 
or  from  whom  they  shall  be  bought,  see 
note  in  6  L.R.A.(N.S.)   136. 

It  is  well  settled  that  combinations  among 
agriculturists  or  stock  raisers  ace  entitled 
to  no  greater  privileges  than  combinations 
among  any  other  class  of  people.  See  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  S. 
640,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431, 
holding  to  be  unconstitutional  an  anti- 
trust statute  exempting  from  its  operation 
agricultural  products  or  live  stocK  while 
in  the  hands  of  the  producer  or  raiser.  But 
the  nature  and  purpose  of  a  combination  are 
to  be  considered  in  determining  whether  or 
not  it  constitutes  an  unreasonable  restraint 
of  trade,  as  well  as  in  determining  whether 
the  purpose,  effect,  or  tendency  is  to  increase 
the  price  to  the  consumer  of  the  commodity 
to  which  it  relates. 

The  combination  held  unlawful  in  Reeves 
v.  Decobah  Fabxcebs'  Co-op.  Soc.  under 
both  the  common-law  and  anti-trust  stat- 
utes, differed  greatly  from  the  ordinary 
combination  to  form  a  monopoly.  In  the 
first  place  the  combination  was  in  effect 
to  establish  a  selling  agency  for  the  hand- 
ling of  the  produce  of  the  members  by  ship- 
ping same  to  designated  places;  it  was  ap- 
parently not  the  object  thereof  to  increase 
the  price  of  the  commodities  to  the  con- 
sumer, but  rather  to  obtain  as  far  as  pos- 
sible the  full  price  paid  by  the  consumer,  to 
the  disadvantage  or  detriment  of  middle- 
men. And  it  is  noticeable  that  it  was  a 
middleman  who  complained  of  the  combina- 
tion. The  theory  of  the  court  apparently 
was  that  the  penalty  of  5  cents  per  100 
pounds  upon  any  live  stock  sold  outside  the 
membership  was  a  restraint  upon  the  free- 
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dom  of  trade  and  a  restraint  of  competition. 
If  the  combination  was  otherwise  lawful, 
and  the  court  holds  the  combination  in  ques- 
tion lawful,  if  to  establish  a  mere  selling 
agency,  it  is  doubtful  if  a  provision  for  the 
assessment  of  a  fine  to  enforce  the  by-laws 
of  the  organization  would  render  it  unlaw- 
ful.    See  note  in  23  L.R.A.(N.S.)   1236. 

In  Kentucky,  statutes  making  lawful 
combinations  or  pools  among  farmers  for 
the  purpose  of  disposing  bf  their  produce  at 
a  price  not  above  the  actual  value  arc 
sustained.  Owen  County  Burley  Tobacco 
Soc.  V.  Brumback,  128  Ky.  137,  107  S.  W. 
710. 

And  under  this  statute  a  combination  is 
lawful  where  organized  for  the  expressed 
purpose  of  fostering  and  promoting  the  in- 
terest of  growers  of  cer&in  tobacco,  and 
to  encourage  the  improvement  of  the  qual- 
ity, methods  of  growing  and  handling  such 
tobacco,  and  to  act  as  agents  of  the  raisers 
thereof  and  of  others,  in  selling  same,  and 
to  assist  them  in  securing  remunerative 
prices.  Louisville  &  N.  R.  Co.  v,  Burley 
Tobacco  Co.  147  Ky.  22,  143  S.  W.  1040. 

And  although  this  statute  in  terms  is 
confined  to  agriculturists,  nevertheless, 
since  the  statute  would  be  discriminatory  if 
thus  confined,  it  will  be  held  applicable  to 
all  pools  of  property,  where  the  purpose  is 
not  to  increase  the  market  price  of  the 
property  above  the  real  value.  Com.  v. 
International  Harvester  Co.  131  Ky.  551, 
133  Am.  St.  Rep.  256,  115  S.  W.  703;  Amer- 
ican Seeding  Mach.  Co.  v.  Com.  152  Ky. 
689,  163  S.  W.  972. 

But  where  the  effect  of  the  combination 
is  to  increase  the  price  of  the  product 
above  its  actual  value,  it  is  not  within  the 
protection  of  the  statute,  and  is  unlawful. 
International  Harvester  Co.  v.  Com.  147  Ky. 
564,  144  S.  W.  1064;  International  Har- 
vester Co.  V.  Com.  148  Ky.  572,  147  S.  W. 
1199.  A.  G.   S. 
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Iowa,  351,  27  L.R.A.(N.S.)  1150,  126  N.  W. 
324. 

Deemer,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  society  is  an  organization 
of  farmers,  incorporated  under  the  general 
laws  of  the  state  for  pecuniary  profit.  Its 
capital  stock  is  $20,000,  $4,000  of  which 
has  been  subscribed  and  paid  for  in  cash. 
The  articles  of  incorporation  are  not  set  out 
in  full,  but  we  gather  from  the  record  that 
the  society  was  organized  for  the  purpose  of 
buying,  selling,  and  shipping  hogs  at  the 
town  of  Decorah,  Iowa.  The  stock  was  $10 
per  share,  and  at  the  time  of  trial  there  were 
350  individual  stockholders,  composed  of 
farmers  living  in  the  vicinity  of  said  town 
of  Decorah.  At  the  time  this  action  waa 
commenced  the  society  had  been  in  business 
for  two  full  years  and  had  purchased  24,- 
628  hogs,  paying  therefor  the  sum  of  $433,- 
638.98.  There  had  been  no  gains  to  speak 
of  and  no  dividends  declared,  but  on  Decem- 
ber 1, 1910,  it  had  a  net  gain  of  $29. 

We  here  quote,  from  the  record,  the  fol- 
lowing testimony,  showing  the  nature  and 
purposes  of  the  society:  ".  .  .  In  Con- 
ducting the  business  of  the  defendant  society 
there  is  no  purpose  on  the  part  of  its  man- 
agement to  heap  up  a  surplus,  nor  any  in- 
tention to  make  a  profit  in  order  to  distrib- 
ute a  dividend  among  the  stockholders.  The 
directors  authorized  me  at  the  time  I  began 
to  buy  stock  to  pay  what  I  could,  only  just 
to  pay  my  expenses  as  I  go  along  and  to  pay 
for  stock  that  they  would  sell  after  deduct- 
ing my  expenses.  That  is  the  policy  upon 
which  this  society  has  been  conducting  its 
business  during  its  business  life.  As  a  mat- 
ter of  fact  I  have  just  about  met  those  ex- 
penses. The  bulk  of  the  stockholders  of  the 
defendant  society  are  farmers, — just  a  few 
who  aren't  farmers.  I  would  say  somewhere 
about  95  per  cent  of  them  are  farmers.  It 
is  pretty  hard  to  tell  as  to  the  percentage, 
but  in  the  neighborhood  of  that.  Some  of 
the  stockholders  haven't  hogs  to  sell,  but 
pretty  near  all  of  them  are  producers  of 
hogs;  none  of  the  stockholders  that  I  know 
of  are  hog  buyers  other  than  myself.  The 
purpose  of  the  incorporation  of  this  society 
was  to  establish  a  market  where  the  farmers 
would  receive  for  their  hogs  what  they  were 
worth  here  in  Decorah.  The  market  at  the 
time  the  company  was  incorporated  was  not 
considered  a  good  hog  market.  The  society 
was  organized  for  selling  their  hogs  and  buy- 
ing them,  or  any  farmer  who  preferred  to 
ship  his  own  stuff  could  ship  it  through  the 
company  by  paying  5  cents  a  hundred  on 
hogs  shipped,  or  $5  a  carload.  The  fact  of 
the  matter  is,  this  society  was  formed 
primarily  as  a  selling  agency  for  the  mera- 
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bers  of  the  society  and  for  the  bettering  of 
the  market  conditions  here  in  Decorah,  and 
that  has  been  its  purpose  during  its  entire 
business  life  and  still  is  its  purpose." 

Among  other  by-laws  of  the  society  were 
the  following:  *\  .  .  In  order  to  insure 
future  success  and  prosperity  of  this  society 
its  members  and  shareholders  are  required 
to  sell  all  their  marketable  produce  and  live 
stock  to  the  society.  Any  member  or  stock 
holder  who  may  prefer  to  sell  his  produce 
or  live  stock  to  a  competitor  in  this  market 
shall  forfeit  to  the  company  and  pay  over 
to  its  treasurer,  from  the  proceeds  received 
for  produce  or  live  stock  so  sold  to  other 
firms  or  competitors,  the  amount  as  follows: 
5  cents  for  every  one  hundredweight  sold  to 
any  competitor." 

Plaintiff,  during  the  time  in  question,  and 
at  the  time  of  the  commencement  of  this  ac- 
tion, was  a  local  hog  buyer  at  the  town  of 
Decorah,  buying  for  the  Chicago  market, 
and  he  claims  that  the  defendant  society 
was  and  is  so  organized  as  to  drive  him 
from  the  field ;  that  the  members  of  the  soci- 
ety are  bound  to  sell  their  hogs  to  the  soci- 
ety under  the  penalty  of  paying  it  a  forfeit; 
and  that  it  was  organized  for  the  purpose 
of  monopolizing  the  business  at  Decorah, 
and  was  so  operated,  not  only  by  and  with 
its  members  and  stockholders,  but  with 
strangers,  so  as  to  force  him  to  pay  more 
than  the  market  price  or  to  get  out  of  busi- 
ness at  that  place. 

One  Schoonmaker  was  plaintiff's  agent  at 
Decorah,  and  the  society  was  represented  by 
defendant  Ellingson. 

Ellingson  gave  the  following  testimony 
with  reference  to  the  methods  of  the  defend- 
ant society : 

.  .  .  Our  society  buys  hogs  from  its 
members,  and  has  done  so  ever  since  it  com- 
menced doing  business.  There  are  a  large 
number  of  farmers  in  the  vicinity  of  Decorah 
and  adjoining  townships  who  are  not  mem- 
bers of  our  association.  These  farmers  are 
also  raising  hogs  and  selling  them  on  the  De- 
corah market.  Our  society  buys  hogs  from 
farmers  who  are  not  members  of  the  associa- 
tion. 

Q.  And  you  buy  them  in  competition  with 
Henry  Reeves  and  other  buyers? 

A.  I  make  a  bid  on  the  hogs,  what  I  con- 
sider them  worth. 

Q.  Mr.  Schoonmaker  is  there  at  the  Mil- 
waukee stockyards  in  Decorah  as  a  repre^n- 
tative  of  Mr.  Reeves,  and  is  buying  hogs  in 
competition  with  you  ? 

A.  Yes,  sir. 

Q.  You  have  bought  hogs  from  farmers 
who  are  not  members  of  your  association 
at  the  time  Mr.  Schoonmaker  was  bidding 
on  them,  have  vou  not? 
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A.  Yes,  sir.  At  various  times  during  the 
last  year  members  of  our  society  came  to 
the  market  with  hogs,  and  1  made  a  certain 
bid  on  them,  and  Mr.  Schoonmaker,  as  repre- 
sentative for  Mr.  Reeves,  also  bid  on  them. 

Q.  How  much  was  Schoonmaker  compelled 
to  bid  for  hogs  that  belonged  to  members 
of  the  society  more  than  the  society  would 
bid  before  he  could  get  them? 

A.  No  limit  to  it  whatever. 

Q.  Do  you  know  of  him  paying  10  cents 
a  hundred  more  for  hogs  than  you  had  of- 
fered to  members  of  your  own  society? 

A.  Yes,  sir. 

Q.  What  do  those  members  do  with  a  part 
of  that  money,  the  excess  paid;  do  they  re- 
fund to  your  company? 

A.  Since  the  14th  day  of  December,  1909, 
they  have  paid  me  6  cents  a  hundred  for 
the  company. 

Q.  Whenever  they  sold  hogs  to  a  compet- 
itor in  the  market,  then  they  paid  to  you  as 
treasurer  of  the  company  5  cents  a  hundred  ? 

A.  Yes,  sir.  I  am  buying  from  outsiders 
as  well  as  from  members  of  the  company. 

A  double-deck  car  of  hogs  would  weigh 
from  22,000  to  32,000  pounds;  the  minimum 
weight  is  22,000  pounds.  Where  members  of 
our  society  sold  hogs  to  Mr.  Reeves  during 
the  last  year  some  sold  for  10  cents  and 
some  sold  for  5  cents  in  excess  of  my  high- 
est bid. 

Q.  In  case  Mr.  Reeves  was  compelled  to 
pay  10  cents  per  hundred,  that  would  be  $1 
on  a  thousand,  wouldn't  it? 

A.  Yes,  in  case  he  was  compelled  to  pay 
10  cents.  In  case  of  a  25,000-pound  car  it 
would  be  $25  on  a  car. 

Q.  In  case  Henry  Reeves  bought  a  carload 
of  hogs  from  your  association  and  was  com- 
pelled to  pay  10  cents  a  hundred  more  than 
you  had  bid  for  a  like  carload,  he  would 
have  to  pay  $25  more  for  the  car  than  you, 
would  he  not? 

A.  Yes,  if  he  was  compelled  to  do  that,  it 
would  be  $25.  From  the  bulk  of  the  mem- 
bers of  our  association  I  could  buy  cheaper 
than  Mr.  Reeves  could.  He  has  bought 
them  for  the  same  price  I  was  willing  to  pay, 
and  he  has  bid  10  cents  more  than  I  bid  in 
order  to  get  them.  It  depends  on  the  com- 
petition in  buying  whether  I  can  make  a 
profit  of  10  cents  a  hundred  on  hogs.  Fig- 
uring one  year  with  another  I  have  never 
made  a  profit  of  10  cents  a  hundred  on 
hogs  I  have  bought.  We  do  make  10  cents  a 
hundred  lots  of  times;  we  don't  make  that 
right  straight  along. 

Q.  Do  you  remember  of  any  farmers  who 
are  members  of  your  association  coming  to 
Decorah  with  hogs  for  sale  where  your  com- 
petitor's representative  bid  5  cents  a  hun- 
dred more  than  your  highest  bid,  and  you 
notified  the  farmer  that  he  couldn't  sell 
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hogs  on  a  5-cent  raise  because   he  was  a 
member  of  the  society? 

A.  I  didn't  notify  him  that  he  couldn't  sell 
them  on  a  5-oent  raise;  I  notified  him  that 
he  is  supposed  to  pay  5  cents  to  the  com- 
pany; it  would  be  an  even  thing  if  he  sold 
to  me  or  Reeves.  Of  course  he  does  as  he 
wants  to,  whether  he  wants  to  sell  to  me  or 
Reeves,  he  is  supposed  to  pay  5  cents  a  hun- 
dred to  the  company;  a  member  of  the  so- 
ciety is  supposed  to  pay,  providing  he  sells 
to  Reeves,  to  pay  his  share  of  the  running 
expenses  of  the  company.  I  have  at  timea 
gone  out  and  bid  more  for  hogs  of  a  farmer 
who  is  not  a  member  of  the  company  than 
Reeves  bid  and  got  the  hogs.  I  bid  more 
than  Mr.  Reeves  bid,  and  in  that  particular 
instance  bid  more  than  Mr.  Reeves  was 
willing  to  pay,  and  I  sold  such  hogs,  some  in 
Chicago,  some  in  Minnesota,  and  some  in 
Wisconsin,  on  the  same  markets  that  I  have 
sold  hogs  that  were  bought  from  farmers 
who  were  not  members  of  the  society. 

Ofttimes  in  buying  hogs  from  strangers 
the  society,  defendant,  paid  more  for  hogs 
than  plaintiff  was  able  to  pay,  but  whether 
this  was  due  to  economies  practised  by  it,  to 
the  fact  that  it  had  a  surplus,  or  to  the 
fact  that  members  were  compelled  to  con- 
tribute, whether  they  sold  to  the  society  or 
not,  does  not  appear.  But  it  is  shown  that 
in  some  instances  it  paid  more  to  strangers 
than  to  members,  when  in  competition  with 
plaintiff  and  his  buyer.  The  net  effect  of 
the  by-law  in  question  was  to  compel  all 
members  to  sell  their  hogs  to  the  society,  at 
such  price  as  it  might  offer,  or,  in  the  event 
of  sale  to  another,  to  forfeit  and  pay  to  the 
society  5  cents  per  hundredweight  sold  to 
any  competitor.  In  order  to  be  on  an  equal- 
ity with  defendant,  in  the  purchase  of  the 
hogs  belonging  to  members,  plaintiff  had  to 
offer  5  cents  per  hundredweight  more  than 
defendant  offered,  and  according  to  the  testi- 
mony as  to  the  actual  usage  in  the  market 
plaintiff  was  compelled  to  pay  10  cents  per 
hundred  more  than  was  offered  by  the  de- 
fendant. This  society  was  something  more 
than  a  mere  selling  agency.  It  not  only  act- 
ed as  a  seller,  but  also  purchased,  in  the 
open  market,  from  members  and  nonmem- 
hers,  alike,  save  as  heretofore  stated. 

The  society  was  organized  as  a  corpora- 
tion for  pecuniary  profit,  and  had  $4,000  in 
its  treasury  from  the  sales  of  stock.  True, 
the  testimony  shows  that  it  found,  from  ex- 
perience, that  it  cost  approximately  6  per 
cent  per  hundredweight  to  buy  and  market 
the  hogs,  including  all  the  expenses  of  the 
society,  including  salaries,  etc.;  but  the 
fact  that  it  made  no  profits  is  not  in  itself 
controlling. 
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Chapter  225  of  the  Acta  of  the  Thirty- 
Third  Qeneral  Assembly  provides  : 

"Section  1.  That  it  shall  be  unlawful  for 
any  person,  company,  partnership,  associa- 
tion, or  corporation  owning  or  operating 
any  busines  of  buying,  selling,  handling, 
consigning,  or  transporting  any  commodity, 
or  any  article  of  commerce,  to  enter  into  any 
agreement,  contract,  or  combination  with 
any  other  dealer  or  dealers,  partnership, 
company,  corporation,  or  association  of 
dealers,  whether  within  or  without  the  state, 
engaged  in  like  business,  for  the  fixing  of 
the  price  or  prices  at  which  any  commodity 
or  any  article  of  commerce  should  be  sold  by 
different  dealers  or  sellers;  or  to  divide  be- 
tween said  dealers  the  aggregate  or  net  pro- 
ceeds of  the  earnings  of  such  dealers  and 
sellers,  or  any  portion  thereof;  or  to  form, 
enter  into,  maintain,  or  contribute  money  or 
anything  of  value  to  any  trust,  pool,  com- 
bination, or  association  of  persons  of  what- 
soever character  or  name,  which  has  for  any 
of  its  objects  the  prevention  of  full  and  free 
competition  among  buyers,  sellers,  or  deal- 
ers in  any  commodity  or  any  article  of  com- 
merce; or  to  do  or  permit  to  be  done  by 
his  or  their  authority  any  act  or  thing 
whereby  the  free  action  of  competition  in 
the  buying  or  selling  of  any  commodity  or 
any  article  of  commerce  is  restrained  or  pre- 
vented. 

"Sec.  2.  That  in  case  any  person,  company, 
partnership,  corporation,  or  association, 
'trust,  pool,  or  combination  of  whatsoever 
name  shall  do,  cause  to  be  done,  or  permit 
to  be  done,  any  act,  matter,  or  thing  in  this 
act  prohibited  or  declared  to  be  unlawful, 
such  person,  partnership,  company,  associa- 
tion, corporation,  trust,  pool,  or  combination 
shall  be  liable  to  the  person,  partnership, 
company,  association,  or  corporation  injured 
thereby  for  the  full  amount  of  damages  sus- 
tained in  consequence  of  any  such  violation 
6i  the  provisions  of  this  act. 

"Sec.  3.  That  any  person,  partnership, 
company,  association,  or  corporation  subject 
to  the  provisions  of  this  act,  or  any  person, 
trust,  combination,  pool,  or  association,  or 
any  director,  officer,  lessee,  receiver,  trustee, 
employee,  clerk,  agent,  or  any  person  acting 
for  or  employed  by  them,  who  shall  violate 
any  of  the  provisions  of  §  1  of  this  act, 
or  who  shall  aid  and  abet  in  such  violation, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  upon  conviction  thereof  be  fined 
any  sum  not  less  than  five  hundred  dollars 
($500)  and  not  exceeding  two  thousand  dol- 
lars ($2,000),  or  imprisoned  in  the  county 
jail  for  a  period  not  exceeding  six  months, 
or  both,  at  the  discretion  of  the  court.  It 
shall  be  the  duty  of  the  grand  jury  to  in- 
quire into  and  ascertain  if  there  exists  any 
pool,  trust,  combination,  or  violation  of  any 
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provision  in  this  act,  in  their  respective 
counties." 

Without  reference  to  this  chapter,  mo- 
nopolies have  always  been  odious  at  com- 
mon law,  and  all  contracts,  arrangements,  or 
agreements  in  restraint  of  trade  or  of  free 
competition  were  void. 

It  was  not  necessary,  under  the  com- 
mon law,  that  the  monopoly  be  perfect,  as 
it  was  its  tendency,  rather  than  its  ultimate 
effect,  which  the  law  reproved.  W.  W. 
Montague  k  Oo.  v.  Lowry,  193  U.  S.  38,  48 
L.  ed.  608,  24  Sup.  Ct.  Rep.  307;  More  v. 
Bennett,  140  111.  69,  15  L.R.A.  361,  33  Am. 
St.  Rep.  216,  29  N.  E.  888. 

As  a  rule,  a  contract  which  creates  such 
a  monopoly  as  to  put  it  in  the  power  of 
such  combination  to  raise  or  lower  prices  is 
invalid.  State  ex  reL  Snyder  v.  Portland 
Natural  Gas  k  Oil  Co.  153  Ind.  483,  53 
L.R.A.  413,  74  Am.  St  Rep.  314,  53  N.  £. 
1089;  Addyston  Pipe  k  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct.  Rep.  96;  Richardson  v.  Buhl,  77  Mich. 
632,  6  L.R.A.  457,  43  N.  W.  1102 ;  State  ex 
rel.  Watson  v.  Standard  Oil  Co.  49  Ohio  St. 
137,  15  IaILA.  146,  34  Am.  St.  Rep.  541,  30 
N.  E.  279. 

A  contract  or  arrangement,  between  per- 
sons in  a  given  business,  whereby  they 
seek  to  control  the  price  of  an  article,  is  in- 
valid, especially  where  the  article  in  ques- 
tion is  one  of  necessity  or  in  general  use. 
Beechley  v.  Mulville,  102  Iowa,  602,  63  Am. 
St.  Rep.  479,  70  N.  W.  107,  71  N.  W.  428: 
Cohen  v.  Berlin  &  J.  Envelope  Co.  166  N.  Y. 
292,  59  N.  E.  906;  Ford  v.  Chicago  Milk 
Shippers'  Asso.  155  111.  166,  27  L.R.A.  298, 
39  N.  E.  651;  Vulcan  J>owder  Co.  v.  Her- 
cules Powder  Co.  96  Cal.  510,  31  Am.  St. 
Rep.  242,  31  Pac.  581. 

Of.  course,  a  mere  selling  agency  is  not  a 
monopoly,  and  neither  the  common  law  nor 
the  anti-trust  statutes  apply  to  a  genuine 
selling  agency.  Cummings  v.  Union  Blue 
Stone  Co.  164  N.  Y.  401,  52  L.R.A.  262,  79 
Am.  St.  Rep.  655,  58  N.  E.  525;  Welch  v. 
Phelps  k  B.  Wind  Mill  Co.  89  Tex.  653,  36 
S.  W.  71.  Yet,  if  the  plan  be  that  of  an 
agency,  but  the  purpose  is  to  create  a  mo- 
nopoly, it  is  invalid.  Pacific  Factor  Co.  v. 
Adler,  90  Gal.  110,  25  Am.  St  Rep.  102,  27 
Pac.  36;  Cummings  v.  Union  Blue  Stone  Co. 
supra. 

Whilst  originally  all  contracts  in  re- 
straint of  trade  were  illegal,  some  excep- 
tions were  introduced  into  the  common  law, 
and  the  rule  now  seems  to  be  that  such  con- 
tracts are  not  illegal,  save  when  unreason- 
able in  character,  and  that  where  incident 
or  ancillary  to  some  lawful  contract,  as  be- 
tween vendor  and  purchaser,  partnership, 
employer  and  employee,  and  are  not  unrea- 
sonable in  their  scope  or  operation,  they  are 
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not  illegal.  Horrer  v.  Graves,  7  Bing.  735; 
Jayne  &  Keve  Bros.  Lumber  Co.  v.  Turner, 
132  Iowa,  7,  109  N.  W.  307. 

Again,  the  doctrine  of  restraint  as  ap- 
plied to  the  early  cases  has  been  broadened, 
and  all  contracts  in  unreasonable  restraint 
of  competition  are  now  understood  to  be  in 
restraint  of  trade.  Eddy,  Combinations,  § 
720;  Arnold  &  Co.  v.  Jones  Cotton  Co.  152 
Ala.  601,  12  L.R.A.(N.S.)  160,  44  So.  662. 
In  the  latter  case,  the  supreme  court  of  Ala- 
bama said:  "Nearly  all  of  the  decisions  on 
the  subject  of  preventing  and  ^stifling*  com- 
petition involved  combinations  among  those 
having  commodities  for  sale  to  hold  up  the 
prices;  but  the  principle  is  the  same,  wheth- 
er the  combination  be  upon  the  part  of  the 
sellers  or  of  the  purchasers.  He  who  has 
commodities  to  sell  in  the  market  has  the 
same  right  to  competition  among  buyers  as 
the  purchaser  has  to  competition  among 
sellers.  Nester  v.  Oontinental  Brewing  Co. 
161  Pa.  473,  24  L.R.A.  247,  41  Am.  St.  Rep. 
894,  29  Atl.  102;  Bailey  v.  Master  Plumbers' 
Asso.  103  Tenn.  99,  46  L.R.A.  60J ,  62  S.  W. 
863;  Harding  v.  American  Glucose  Co.  74 
Am.  St.  Rep.  266,  note;  Central  Ohio  Salt 
Go.  V.  Guthrie,  36  Ohio  St.  666;  Texas 
Standard  Oil  Co.  v.  Adoue,  83  Tex.  660,  16 
L.R.A.  698,  29  Am.  St.  Rep.  690,  19  S.  W. 
274;  State  v.  Smiley,  66  Kan.  240,  67  L.R.A. 
903,  913,  69  Pac.  199.  It  is  true,  also,  that 
in  the  greater  number  of  cases  the  com- 
binations were  among  a  considerable  number 
of  persons,  with  the  evident  purpose  of  cre- 
ating a  monopoly;  but,  as  stated  in  the  case 
of  Central  Ohio  Salt  Co.  v.  Guthrie,  supra: 
'Courts  will  not  stop  to  inquire  as  to  the  de- 
gree of  injury  inflicted  upon  the  public.  It 
is  enough  to  know  that  the  inevitable  tend- 
ency of  such  contracts  is  injurious  to  the 
public'  36  Ohio  St.  672;  Pingrey,  Extr.  In- 
dustrial k  Interstate  Contr.  §  321.  In  the 
Stenographers'  Case  it  is  said:  'True,  the 
restraint  is  not  so  far  reaching  as  it  would 
have  been  if  all  the  stenographers  in  the  city 
had  joined  the  association;  but,  so  far  as  it 
goes,  it  is  of  precisely  the  same  character, 
produced  the  same  results,  and  is  subject  to 
the  same  legal  objection.'  More  v.  Bennett, 
140  111.  69,  16  L.R.A.  361,  364,  33  Am.  St. 
Rep.  216,  29  N.  £.  888.  A  secret  combina- 
tion among  grain  dealers,  in  the  nature  of  a 
partnership,  was  held  void,  as  tending  to 
'stifle  all  competition.'  Craft  v.  McCon- 
oughy,  79  111.  346,  360,  22  Am.  Rep.  171. 
'If  its  object  is  to  prevent  or  impede  free 
and  fair  competition  in  trade,  and  may  in 
fact  have  that  tendency,  it  is  void  as  being 
against  public  policy.'  Anderson  v.  Jett, 
89  Ky.  375,  380,  6  L.R.A.  390,  12  S.  W. 
670;  Judd  v.  Harrington  (Com.  PI.)  46  N. 
Y.  S.  R.  926,  19  N.  Y.  Supp.  406,  412." 

In  Brown  v.  Jacobs  Pharmacy  Co.  115  Ga. 
44  L.R.A.(N.S.) 


429,  57  L.R.A.  547,  90  Am.  St.  Rep.  126,  41 
8.  E.  553,  the  supreme  court  of  Georgia  held 
that  a  combination  of  mercantile  dealers  to 
compel  another,  dealing  in  similar  goods,  to 
sell  at  prices  fixed  by  it,  or,  upon  refusal  so 
to  do,  to  prevent  those  of  its  members  who 
were  purchasing  customers,  from  selling 
goods  to  him,  was,  upon  general  legal  prin 
ciples,  contrary  to  public  policy  and  void. 
See  also  Hawarden  v.  Youghiogheny  &  L. 
Coal  Co.  Ill  Wis.  645,  65  IaR.A.  828,  87  N^ 
W.  472;  Ertz  v.  Produce  Exch.  Co.  82  Minn. 
173,  61  L.R.A.  826,  83  Am.  St.  Rep.  419,  84 
N.  W.  743;  Straus  v.  American  Publishers' 
Asso.  177  N.  Y.  473,  64  L.R,A.  701,  101  Am. 
St.  Rep.  819,  69  N.  E.  1107;  Martell  v. 
White,  185  Mass.  255,  64  L.R.A.  260,  102 
Am.  St.  Rep.  341,  69  N.  E.  1086. 

In  Anderson  v.  Jett,  89  Ky.  376,  6  L.RJl. 
390,  12  S.  W.  670,  the  supreme  court  of 
Kentucky  said :  "Rivalry  is  the  life  of  trade. 
The  thrift  and  welfare  of  the  people  depend 
upon  it.  Monopoly  is  opposed  to  it  all  sJong 
the  line.  The  accumulation  of  wealth  out  of 
the  brow  of  sweat  of  honest  toilers,  by 
means  of  combinations,  is  opposed  to  compet- 
ing trade  and  enterprise.  That  public  poli- 
cy that  encourages  fair  dealing,  honest 
thrift,  and  enterprise  among  all  the  citizens 
of  the  commonwealth,  and  is  opposed  to  mo- 
nopolies and  combinations  because  unfriend- 
ly to  such  fair  dealing,  thrift,  and  enter- 
prise, declares  all  combinations  whose  object 
is  to  destroy  or  impede  free  competition  be- 
tween the  several  lines  of  business  engaged 
in,  utterly  void.  The  combination  or  agree- 
ment, whether  or  not  in  the  particular  in- 
stance it  has  the  desired  effect,  is  void.  The 
vice  is  in  the  combination  or  agreement. 
The  practical  evil  effect  of  the  combination 
only  demonstrates  its  character;  but  if  its 
object  is  to  prevent  or  impede  free  and  fair 
competition  in  trade,  and  may,  in  fact,  have 
that  tendency,  it  is  void  as  being  against 
public  policy."  See  also  as  supporting  the 
same  view,  our  own  case  of  Chapin  v. 
Brown  Bros.  83  Iowa,  166, 12  L.RJl.  428,  32 
Am.  St.  Rep.  297,  48  N.  W.  1074;  Boutwell 
V.  Marr,  71  Vt.  1,  43  L.R.A.  803,  76  Am.  St. 
Rep.  746,  42  Atl.  607. 

Martell  v.  White,  186  Mass.  256,  64  L.R.A. 
260,  102  Am.  St.  Rep.  341,  69  N.  E.  1086, 
is  a  very  instructive  case  from  the  supreme 
court  of  Massachusetts,  and  the  opinion  is 
too  long  to  be  quoted  at  length.  The  sylla- 
bus, however,  correctly  states  the  holding, 
and  we  here  set  it  forth  in  ewtenso:  "De- 
fendants, granite  manufacturers  of  a  city, 
formed  an  association,  a  by-law  of  which 
provided  that  any  member  having  business 
transactions  with  any  other  such  manufac- 
turer of  the  city  in  relation  to  granite 
should,  for  each  such  transaction,  contribute 
to   the    association's   expenses    from    $1    to 
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$500;  the  amount  to  be  determined  by  tbe 
association.  By  means  of  fines  from  $10 
to  $100  on  members  for  dealings  with  plain- 
tiff, his  business  was  ruined.  Held,  that 
though  the  association's  object  was  competi- 
tion, which  is  not  illegal,  the  means — coer- 
cion by  fines — were  illegal,  so  that  defend- 
ants were  liable  for  the  injury."  Ellis  v.  In- 
man,  P.  &  Co.  65  C.  C.  A.  488,  131  Fed.  182, 
is  also  closely  in  point;  as  is  Jackson  v. 
Stanfield,  137^  Ind.  592,  23  L.R.A.  588,  36 
N.  E.  345,  37  N.  E.  14. 

We  need  not  refer  to  many  other  au- 
thorities announcing  the  same  rules.  So 
long  as  competition  is  regarded  as  the  life 
of  trade,  all  combinations,  contracts,  ar- 
rangements, or  agreements  mad^  to  stifle 
it,  or  which  may  have  that  effect,  are  re- 
garded as  unlawful,  save  as  heretofore  stat- 
ed, where  connected  incidentally  with  some 
other  contract  as  of  purchase  or  sale,  or  with 
contracts  of  employment,  etc.,  so  long  as 
their  restraints  are  reasonable  and  just. 
But,  where  disconnected  with  some  other 
contract,  and  made  enforceable  by  fine  or 
penalty,  we  think  they  come  within  the  ban 
of  the  law. 

True  it  is  that  each  of  the  members  of 
this  association  might  have  concluded  not 
to  sell  any  of  his  hogs  to  the  plaintiff,  and, 
perhaps,  all  might  have  agreed  in  advance 
not  to  do  so.  This  would  have  been  freedom 
of  trade.  But  here  there  is  freedom  of 
trade  in  form,  but  annexed  to  that  freedom 
is  a  fine  or  penalty  for  exercising  such  free- 
dom. This  is  restraint  of  trade,  or  rather, 
restraint  of  competition.  That  such  fine  or 
penalty  made  the  society  an  illegal  one  is  to 
our  minds  too  clear  for  argument.  Plain- 
tiff was  placed  at  a  disadvantage  and  could 
not  compete  with  the  society  in  purchasing 
hogs  from  its  members,  and  the  members 
were  not  free  to  deal  with  plaintiff.  If  they 
dealt  with  him,  he  either  forfeited  his  prof- 
its, by  reason  of  having  to  pay  too  much  for 
his  hogs,  or  they  forfeited  a  part  of  the  pur- 
chase price  as  a  penalty  for  selling  to  an- 
other. To  our  minds,  this  was  undue  re- 
straint of  competition,  or,  as  the  term  is 
now  understood,  "restraint  of  trade." 

IT.  Next,  it  is  contended  that,  conced- 
ing the  arrangement  and  agreement  is  ille- 
gal, plaintiff  is  not  entitled  to  an  injunction 
to  restrain  the  defendants  from  carrying  it 
out.  It  seems  to  us  that  plaintiff  has  suf- 
fered a  wrong  and  that  he  is  threatened 
with  further  injury  to  his  business,  growing 
out  of  defendant's  illegal  acts.  In  virtue  of 
his  being  a  competitor  with  the  defendant 
association,  he  has  the  right  to  free  and  un- 
trammeled  competition  with  it;  and  if 
through  illegal  means  he  has  been  made  to 
suffer  in  the  past,  and  will  do  so  in  the  fu- 
ture, he  is  entitled  to  the  protective  arm  of 
44  L.R.A.(N.S.) 


tlie  court.  Bee  Bear  v.  Cedar  Rapids,  147 
Iowa,  341,  27  L.R.A.(N.S.)  1150,  126  N.  W. 
324.  If,  for  no  other  reason,  he  is  entitled 
to  an  injunction  to  avoid  a  multiplicity  of 
suits.  In  at  least  two  cases  it  has  been 
held  that  one  circumstanced  as  plaintiff  may 
maintain  an  action  to  enjoin  the  illegal  acts. 
See  Jackson  v.  Stanfield,  supra.  Employing 
Printers'  Club  v.  Dr.  Blosser  Co.  122  Ga. 
509,  69  L.R.A.  90,  106  Am.  St.  Rep.  137,  50 
S.  E.  353,  2  Ann.  Cas.  604. 

The  decree  of  the  trial  court  was  aa  fol- 
lows: ".  .  .  That  the  defendant  corpo- 
ration, Ole  Ellingson,  manager  and  treasur- 
er, A.  T.  Holton,  president,  and  Ed.  Sell- 
man,  secretary,  of  said  corporation,  and  each 
of  them,  their  servants,  agents,  officers,  di- 
rectors, and  employees,  be  and  the  same  are 
hereby  perpetually  restrained  and  enjoined 
from  exacting,  collecting,  receiving,  or  in 
any  manner  accepting,  any  sum  or  amount 
whatever  from  any  bid  made  by  any  com- 
petitor upon  the  general  market  at  Decorah, 
Iowa,  and  vicinity,  as  an  inducement  or 
condition  upon  which  said  sellers  shall  or 
may  sell  or  dispose  of  live  stock  to  plaintiff, 
his  servants,  agents,  or  employees,  and  that 
plaintiff  have  judgment  against  defendants 
for  costs." 

This  sufficiently  guarded  the  rights  of  the 
defendants.  It  seems  to  be  correct,  and  it  ia 
affirmed. 


BilCHIGAN    SUPREME   COURT. 

ROBERT  P.  MINNIS,  Appt., 

V. 

NEWBRO-GALLOGLY    COMPANY. 

(—  Mich.  — ,  140  N.  W.  980.) 

Landlord  and  tenant  —  npper  stories  « 
implied  covenant. 

1.  A  lease  of  the  upper  stories  of  a  build- 
ing is  one  of  real  estate,  which  by  statute* 
includes  lands,  tenements,  and  real  estate, 
and  all  rights  thereto  and  interests  therein, 
within  the  meaning  of  a  statute  providing 
that  no  covenant  shall  be  implied  in  any 
conveyance  of  real  estate. 

Note,  •*  Leases  €is  toithin  statute  deeHar' 
ing  that  there  shall  he  no  implied 
covenants  in  conveyances  of  real 
property. 

Upon  the  general  question  of  lease  of  land 
as  conveyance,  see  note  to  Kloke  v.  Wolff, 
11  L.R.A.(N.S.)  99. 

As  to  lease  or  conveyance  within  the 
meaning  of  recording  statutes,  see  note 
to  Eadie  v.  Chambers,  24  L.R.A.(N.S.) 
879. 

As  to  lease  as  encumbrance  or  conveyance 
within  statute  requiring  joinder  or  consent 
of  spouse,  see  note  to  Kokomo  Natural  Gas 
&  Oil  Co.  V.  Matlock,  39  L.R.A.(N.S.)  677. 
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Injunction    ^    against    destruction    of 
leased  building^. 

2.  -Injunction  will  lie  against  the  ejection 
of  a  tenant  of  upper  stories  of  a  building, 
who  is  not  in  default,  and  the  destruction 
of  the  building  during  the  term  of  the  lease, 
to  prevent  irreparable  injury  to  the  lessee. 

(April  8,  1913.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Wayne  County, 
in  chancery,  sustaining  a  demurrer  to  a 
bill  filed  to  enjoin  defendant  from  ejecting 
complainant  from  certain  premises,  and 
from  tearing  down  or  destroying  the  build- 
ing thereon.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  McHugh,  Gallagher,  Sb  Mc- 
Gann,  for  appellant: 

A  contract  of  lease  covering  the  second, 
third,  and  fourth  stories  of  a  four-story 
building  does  not  convey  an  interest  in  land 
which  is  comprised  by  the  term  "lands,  tene- 
ments, and  real  estate.'' 

Graves  v.  Berdan,  26  N.  Y.  498;  Shaw- 
mut  Nat.  Bank  v.  Boston,  118  Mass.  ]25; 
Field  V.  Higgins,  35  Me.  339. 

Since  the  lessee  is  not  bound  to  make  re- 
pairs, the  lessor  would  be  bound  to  make 
them  sooner  or  later,  and  his  own  interest 
prompts  that  they  be  made  promptly. 

Hovey  v.  Walker,  90  Mich.  627,  51  N. 
W.  678;  Powers  v.  Cope,  93  Ga.  248,  18 
S.  E.  815;  Woodward  v.  Jones,  16  Misc.  1, 
36  N.  Y.  Supp.  776. 


The  question  involved  in  the  case  of  MiN- 
NI8  v.  Newbro-Gallogly  Co.,  as  to  whether 
a  lease  is  within  the  provision  of  statutes 
declaring  that  here  shall  be  no  implied  cove- 
nant in  a  conveyance  of  real  estate,  has 
been  before  the  courts  of  at  least  three 
other  states, — New  York,  Oregon,  and  Wis- 
consin. The  decisions  under  the  statutes 
of  the  two  former  states  are  in  conflict 
with  the  rule  laid  down  in  Minnis  v.  New- 
bbo-Gallogly  Co.,  while  the  rule  under  the 
Wisconsin  statute  is  the  same  as  the  one 
announced  in  that  case,  at  least  as  to  leases 
for  a  term  exceeding  three  years. 

The  New  York  statute  provides  that  "no 
covenant  shall  be  implied  in  any  conveyance 
of  real  estate,  whether  such  conveyance 
contain  special  covenants  or  not;"  also  (in 
another  section  of  the  same  chapter)  "that 
the  terms  'real  estate'  and  'lands,'  as  used 
in  this  chapter,  shall  be  construed  as  coex- 
tensive with  lands,  tenement,  and  heredita- 
ment." In  a  subsequent  chapter  relating 
to  proof  and  record  of  conveyances,  it  is 
provided  that  "the  term  'real  estate,'  as 
used  in  this  chapter,  shall  be  construed  as 
coextensive  in  meaning  with  lands,  tene- 
ments, and  hereditament,  and  as  embracing 
all  chattels  real,  except  leases  for  a  term 
not  exceeding  three  years."  See  New  York 
V.  Mabie,  13  N.  Y.  151,  64  Am.  Dec.  638. 

In  the  early  case  of  Kinney  v.  Watts,  14 
Wend.  38,  it  was  held  that  the  above  stat- 
ute prohibiting  implied  covenants  in  con- 
veyances of  real  estate  applied  to  leases, 
so  as  to  exclude  an   implied   covenant  of 

?[Uiet  enjoyment  of  the  premises  in  a  lease 
or  ten  vears  of  a  water  lot  and  mill  priv- 
ileges. But  this  decision  was  overruled  in 
the  cases  of  Tone  v.  Brace,  11  Paige,  566, 
and  New  York  v.  Mabie,  supra. 

In  Tone  v.  Brace,  supra,  the  rule  was  laid 
down  that  the  statute  did  not  extend  to  im- 
plied covenants  of  warranty  as  to  quiet 
enjoyment  of  demised  premises  in  a  lease 
merely  for  a  term  of  years,  since  the  lease 
created  only  a  chattel  interest  in  lands. 
The  court  said  such  a  lease  was  not  in  com- 
mon parlance  called  a  conveyance  of  lands, 
tenements,  or  hereditaments. 

And  in  New  York  v.  Mabie,  supra,  it  was 
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held  that  a  lease  by  a  city  for  one  year  of 
the  right  to  collect  wharfage  was  not  a  con- 
veyance of  real  estate  within  the  meaning 
of  the  statute,  so  as  to  exclude  an  implied 
covenant  of  quiet  enjoyment  of  the  right 
by  the  lessee.  The  court  said  that  in  Kin- 
ney V.  Watts,  the  conclusion  that  the  stat- 
ute prohibited  the  implication  of  covenants 
in  leases  where  the  term  exceeded  three 
years  was  reached  by  inadvertently  apply- 
ing the  second  definition  of  real  estate  in 
the  chapter  respecting  the  recording  of  con- 
veyances. It  was  said  that  there  was  much 
significance  in  the  language  added  to  th6 
first  definition  when  the  same  terms  came 
again  to  be  defined  for  another  purpose; 
that  the  legislature  was  dealing  with  terms 
of  art,  and  must  be  presumed  to  have  used 
them  in  their  technical  sense;  and  that  the 
language  added  to  the  definition  of  real 
estate  was  a  virtual  declaration  that  the 
language  employed  to  define  real  estate  in 
the  first  definition  would  not  embrace  chat- 
tels real.'  The  court  said  the  result  would 
have  been  the  same  if  the  question  had 
arisen  upon  a  lease  of  land  for  years. 

Following  the  cases  of  Tone  v.  Brace  and 
New  York  v.  Mabie,  supra,  it  was  held  in 
Conley  v.  Schiller,  24  N.  Y.  Supp.  473,  that 
the  provisions  of  the  statute  did  not  apply 
to  a  lease  of  a  farm  for  one  year,  with  tho 
privilege  on  the  part  of  the  lessee  of  re- 
maining four  years  thereafter.  The  court 
said  that  a  lease  of  agricultural  lands  for  a 
period  of  less  than  twelve  years  was  not  in 
a  legal  sense  a  conveyance  of  realty,  but 
merely  a  grant  of  land  for  years. 

Also,  in  the  case  of  Moffat  v.  Strong,  9 
BoBW.  67,  it  was  held  that  the  statute 
did  not  apply  to  a  lease  under  seal  of  a 
building  for  three  years,  so  as  to  exclude 
an  implied  covenant  of  quiet  enjoyment. 

In  several  New  York  cases  the  rule  was 
recognized  that  the  statute  did  not  apply  to 
leases  for  years,  although  there  were  in 
those  cases  express  covenants  which  were 
held  to  be  inconsistent  with  the  implication 
of  an  implied  covenant.  Among  possiblf 
others  of  this  class  of  cases  are  Lynch  v. 
Onondaga  Salt  Co.  04  Barb.  658,  and  Burr 
v.  Stenton,  43  N.  Y.  462. 
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The  facts  shown  hy  the  bill  of  complaint 
make  a  proper  case  for  invoking  the  rem- 
edy by  injunction. 

White  V.  Forbes,  Walk.  Ch.  (Mich.)  114; 
Edwards  v.  AUouez  Min.  Co.  38  Mich.  50, 
31  Am.  Rep.  301,  7  Mor.  Min.  Rep.  677; 
Newaygo  Mfg.  Co.  v,  Chicago  &  W.  M.  R. 
Co.  64  Mich  127,  30  N.  W.  910. 

Mr.  Arthur  P.  Hicks,  with  Mr.  Henry 
C.  Walters,  for  appellee: 

The  lease  is  within  the  statute  that  no 
coTenant  shall  be  implied  in  any  convey- 


ance of  real  estate,  whether  such  convey- 
ance contain  special  covenants  or  not. 

Lieberthal  v.  Montgomery,  121  Mich. 
369,  80  N.  W.  115;  Bowen  v.  Clemens,  161 
Mich.  493,  137  Am.  St.  Rep.  521,  126  N.  W. 
639;  Miller  v.  Benton,  55  Conn.  529,  13  Atl. 
678 ;  Taylor  v.  Hart,  73  Miss.  22,  30  L.R JL 
716,  18  So.  546;  Com.  v.  Clynes,  150  Mass. 
72,  22  N.  E.  436;  Com.  v.  Bossidy,  112  Mass. 
278. 

In  the  absence  of  any  agreement  between 
the  parties,  the  landlord  is  under  no  obli- 


However,  in  the  case  of  a  perpetual  lease 
it  has  been  held  that  the  statute  prohibiting 
implied  covenants  applies.  Carter  v.  Burr, 
39  Barb.  59.  In  that  case  it  was  held  that 
a  lease  of  premises  for  a  term  of  five  years, 
with  the  express  understanding  that  the 
lease  should  be  perpetual,  subject  to  the 
proviso  that  at  tne  expiration  of  the  five 
years  or  at  any  time  thereafter,  on  one 
year's  notice  in  writing,  the  lessee  might 
surrender  the  premises  and  be  absolved  from 
the  conditions  of  the  lease,  being  a  grant 
in  fee,  or  a  lease  in  perpetuitv,  did  not  fall 
within  the  definition  of  a  ''chattel  real," 
but  was  a  "conveyance  of  real  estate"  with- 
in the  provision  of  the  statute  prohibiting 
the  implication  of  covenants. 

In  Wisconsin  it  is  nrovided  by  statute 
that  "no  covenant  shall  be  implied  in  any 
conveyance  of  real  estate;"  and  that  "the 
term  'conveyance'  .  .  .  shall  be  con- 
strued to  embrace  every  instrument  in 
writing  by  which  any  estate  or  interest 
in  real  estate  is  created,  aliened,  mortgaged, 
or  assigned,  or  by  which  the  title  to  any 
real  estate  may  be  affected  in  law  or  equity, 
except  wills  and  leases  for  a  term  not  ex- 
ceeding three  years."  See  Koeber  v.  Som- 
ers,  108  Wis.  497,  52  L.R.A.  512,  84  N.  W. 
091. 

In  Wisconsin,  as  in  New  York,  there  has 
been  a  change  of  position  on  this  question. 
The  change,  however,  is  the  reverse  of  that 
which  took  place  in  New  York.  The  first 
decision—Shaft  v.  Carey,  107  Wis.  273,  83 
N.  W.  288 — was  in  accord  with  the  later 
New  York  rule,  the  court  laying  down  the 
proposition  that  the  statute  did  not  apply 
to  leases.  It  was  said  that  this  was  the 
rule  established  in  New  York,  from  which 
the  Wisconsin  statute  was  taken.  The  cove- 
nant involved  in  that  case  was  one  of  quiet 
enjoyment  of  the  lease  of  a  building.  The 
action,  however,  was  one  by  a  lessee  against 
the  lessor  and  another  holding  under  the 
lessor,  to  restrain  interference  with  the 
lessee's  rights. 

The  authority  of  Shaft  v.  Carey,  on  the 
above  proposition,  however,  was  overruled 
in  the  case  of  Koeber  v.  Somers,  supra, 
where  the  covenant  involved  was  one  of 
quiet  enjoyment  of  the  use  of  an  outside 
stairway  on  adjoining  premises  by  which 
the  upper  stories  of  a  leased  building  were 
reached;  and  it  was  held  that  the  Wiscon- 
sin statute  applied  to  leases,  and  that 
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there  was  no  implied  covenant.  The  court 
said:  "The  words  and  the  intent  of  the 
legislature  are  clear  to  the  effect  that  no 
covenant  shall  be  implied  in  any  convey* 
ance  of  real  estate,  and  that  a  lease  for 
more  than  three  years  is  such  a  conveyance. 
This  court  cannot  properly  change  or  ignore 
that  legislation.  Our  declaration  in  Shaft 
V.  Carey  .  .  .  [that  the  statute  did  not 
apply  to  leasehold  estates],  ...  if 
adhered  to,  would  have  that  effect,  and  we 
hasten  to  avail  ourselves  of  this  early 
opportunity  to  withdraw  it."  The  court 
distinguished  the  case  from  Shaft  v.  C^rey, 
however,  because  in  the  latter  instance  the 
action  was  by  the  lessee  to  restrain  the 
lessor  from  interfering  with  the  possession 
he  himself  had  grant^  by  the  lease. 

Following  Koeber  v.  Somers,  it  was  held 
in  Hunter  v.  Hathaway,  108  Wis.  620,  84 
N.  W.  996,  that  where  the  lease  was  for 
more  than  three  years,  there  was  no  implied 
covenant  that  the  furnace  and  heating  ap- 
paratus of  a  house  leased  were  in  suitable 
condition.  The  court  said  that  no  cove- 
nants as  to  the  condition  of  the  house  were 
implied. 

However,  in  Eldred  v.  Leahy,  31  Wis.  546, 
the  court  said  that  a  covenant  for  quiet 
enjoyment  was  implied  in  a  lease  of  a  build- 
ing in  case  the  term  did  not  exceed  three 
years,  but  it  appears  that  both  parties  to 
the  controversy  assumed  this  to  be  a  cor- 
rect statement  of  the  law. 

In  Edwards  v.  Perkins,  7  Or.  149,  it  was 
held  that  a  statute  providing  that  "no 
covenant  shall  be  implied  in  any  convey- 
ance of  real  estate,"  or  "conveyance  of 
land"  did  not  apply  to  a  lease,  so  as  to 
exclude  an  implied  covenant  of  quiet  en- 
joyment of  a  farm  against  a  third  party. 
The  court  said  that  in  common  law  a  lease 
of  land  for  a  term  of  vears  was  a  chattel 
interest,  and  did  not  descend  to  the  heir, 
but  went  to  the  administrator;  and  that 
by  statute  in  that  state  the  term  "real 
property,"  while  having  a  more  extended 
meaning  than  lands,  did  not  include  leases, 
but  that  chattels  were  included  within  the 
meaning  of  the  term  "personal  property;" 
and  that  it  was  evident  from  these  statutes 
regulating  the  conveyance  and  descent  of 
real  property  that  leases  were  not  embraced 
in  the  words  "conveyance  of  land." 

R.  £.  H. 


1913. 


MINNIS  V.  NEWBRO-GALLOGLY  CO. 


Ills 


gather  to  hiB  tenant  to  keep  the  demised 
premises  in  repair.  The  rule  of  caveat  emp- 
tor applies  in  regard  to  leases,  and  the  land- 
lord is  not  even  under  an  implied  obliga- 
tion to  remedy  defects  in  the  demised  prem- 
ises existing  at  the  time  of  the  demise. 

18  Am.  T.  £ng.  Enc.  Law,  2d  ed.  216; 
Fisher  v.  Thirkell,  21  Mich.  22,  4  Am.  Rep. 
422;  Donaldson  v.  .Wilson,  60  Mich.  86,  1 
Am.  St.  Rep.  487,  26  N.  W.  842;  Petz  v. 
Voigt  Brewery  Co.  116  Mich.  418,  72  Am. 
St.  Rep.  631,  74  N.  W.  661;  Cooper  v.  Law- 
son,  139  Mich.  628,  103  N.  W.  168,  18  Am. 
Neg.  Rep.  138. 

Complainant  is  not  entitled  to  an  injunc- 
tion upon  the  showing  in  his  bill  of  com- 
plaint. 

1  Joyce,  Inj.  §  39;  High,  Inj.  4th  ed. 
§  1681;  Tiffany,  Land.  &  T.  §  288;  Wingo 
▼.  Hardy,  94  Ala.  184,  10  So.  669;  Taylor 
y.  Florida  East  Coast  R.  Co.  64  Fla.  636, 
16  L.R.A.(N.S.)  313,  127  Am.  St.  Rep.  166, 
46  So.  674,  14  Ann.  Cas.  472;  Spelling, 
Inj.  2d  ed.  §  214;  Huff  v.  Markham,  71 
Ga.  666;  Marry  y.  James,  37  How.  Pr.  62. 

Steere,  Gh.  J.,  deliyered  the  opinion  of 
the  court: 

This  suit  comes  here  on  appeal  taken 
from  a  decree  of  the  Wayne  county  circuit 
court,  in  chancery,  sustaining  defendant's 
demurrer  to  complainant's  bill,  filed  to  ob- 
tain an  injunction  restraining  defendant 
from  attempting  to  evict  complainant  from 
certain  premises,  and  from  tearing  down  or 
destroying  the  building  thereon,  to  com- 
pel specific  performance  of  a  contract  of 
leasing,  and  to  recover  damages  for  violat- 
ing the  same. 

Defendant  is  the  owner  of  a  four-story 
building  located  at  No.  132  Michigan  ave- 
nue, in  the  city  of  Detroit,  having  pur- 
chased the  same  on  the  2d  day  of  June, 
1911,  from  its  previous  owners,  who  had, 
on  the  8th  day  of  August,  1908,  leased  the 
second,  third,  and  fourth  stories  of  said 
building  to  one  William  H.  Allen  for  the 
term  of  nine  years,  at  a  fixed  monthly  rent- 
al. This  lease  was  assigned  by  said  Allen, 
on  May  1,  1909,  to  complainant,  who  took 
possession  of  and  has  since  occupied  the 
said  three  stories  so  leased. 

On  the  22d  day  of  January,  1912,  a  fire 
originated  on  the  ground  floor  of  said  build- 
ing, which  was  not  occupied  by  complain- 
ant nor  included  in  his  lease,  and  from 
there  communicated  to  the  portion  of  the 
building  covered  by  the  lease  and  occupied 
by  him.  It  is  charged  in  complainant's  bill 
that  said  fire  "caused  much  and  serious 
damage  thereto  and  rendered  the  same  un- 
tenantable;" that  the  rent  was  payable 
monthly,  and  on  the  next  rent  day  after 
the  fire  defendant  demanded  its  rent,  which 
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was  paid  by  complainant,  since  which  time 
complainant  has  always  not  only  been  ready 
and  willing  to  pay  his  rent  as  it  fell  due, 
but  has,  in  fact,  regularly  tendered  and  paid 
to  defendant  all  sums  falling  due  under 
said  contract  of  lease,  which  have  been  ac- 
cepted from  complainant  by  defendant, — 
complainant  also  offering  to  bring  and  pay 
into  court  any  sums  which  may  fall  due 
from  time  to  time  under  the  lease  and  de- 
posit the  same  with  the  register  of  the 
court,  to  be  paid  defendant  on  perform- 
ance of  the  contract  of  lease  on  its  part. 
The  bill  states  further:  'Thereafter  de- 
mand was  made  upon  said  defendant  by 
your  orator  that  said  premises  be  restored 
to  tenantable  condition.  Such  demand  the 
said  defendant  has  utterly  refused  and 
failed  to  comply  with,  and,  on  the  contrary, 
said  defendant  has  expressly  declined  to  do 
so."  That  complainant  also  requested  de- 
fendant to  repair  the  damages  caused  by 
said  fire  and  by  the  wear  and  tear  upon 
the  building,  which  was  refused.  That 
defendant  thereupon  threatened  to  declare 
complainant's  tenancy  terminated,  eject 
complainant  from  the  premises,  and  tear 
down  the  same.  The  prayer  for  relief  asks 
that  defendant  be  compelled  to  make  the 
repairs  rendered  necessary  by  said  fire  and 
by  reasonable  wear  and  tear  of  said  build- 
ing; that  an  injunction  be  issued  restrain- 
ing defendant  from  ejecting  complainant 
and  terminating  his  tenancy  and  from  tear- 
ing down  said  building;  and  that  it  be  de- 
creed to  pay  complainant  damages  by  reason 
of  its  failure  to  perform  said  contract  of 
lease  on  its  part. 

Defendant  demurred  to  complainant's 
bill,  on  the  grounds,  briefiy  stated,  that  the 
lease,  a  copy  of  which  is  attached  to  and 
made  a  part  of  said  bill,  imposes  no  obli- 
gation on  defendant  to  repair  the  premises 
und^  the  facts  alleged  in  the  bill;  that 
under  the  facts  alleged  no  obligation  rested 
on  defendant,  either  to  repair  said  prem- 
ises, or  place  them  in  tenantable  condition; 
that  the  bill  does  not  allege  that  complain- 
ant would  suffer  irreparable  injury  if  de- 
fendant should  carry  out  its  alleged  threat 
to  tear  down  and  destroy  the  property  de- 
scribed in  said  lease;  that  under  the  allega- 
tions in  the  bill  complainant  is  not  entitled 
to  relief  by  injunction  as  prayed;  that  com- 
plainant's bill  does  not  set  forth  facts  which 
constitute  a  ground  for  equitable  jurisdic- 
tion; that  under  the  allegations  complain- 
ant is  not  entitled  to  any  damages  in  a  court 
of  equity,  and  has  not  stated  facts  in  said 
bill  which  entitle  him  to  any  relief.  This 
demurrer  was  sustained,  upon  the  ground 
that  §  8969,  Comp.  Laws  1897,  construed  in 
the  light  of  Lieberthal  v.  Montgomery,  121 
Mich.  369,  80  N.  W.  116,  is  controlling. 
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The  lease  in  qucBtion  extended  to  August, 
1917,  and,  as  already  stated,  only  covered 
the  second,  third,  and  fourth  stories  of  the 
building  in  question.  The  total  rental  was 
$7,300,  payable  $60  monthly  in  advance  for 
the  first  four  years,  and  $75  monthly  in  ad- 
vance for  the  last  five  years.  By  its  terms 
the  lessee  contracted,  during  the  life  of  his 
lease,  "to  keep  said  premises  and  every  part 
thereof  in  as  good  repair,  and,  at  the  expira- 
tion of  the  term,  yield  and  deliver  up  the 
same  in  like  condition,  as  when  taken,  rea- 
sonable use  and  wear  thereof  and  damage  by 
the  elements  excepted."  The  instrument 
concluded  with  the  usual  covenant  for  peace- 
able and  quiet  enjoyment  during  the  term 
for  which  it  runs  in  case  the  lessee  complies 
with  its  requirements,  but  contains  no  ex- 
press covenants  by  the  lessor  to  repair  or 
rebuild  in  case  of  partial  or  total  destruc- 
tion by  fire  or  otherwise. 

The  questions  involved  in  this  contention 
are:  First.  Does  this  contract  of  lease, 
covering  only  the  second,  third,  and  fourth 
stories  of  a  four-story  building,  operate  to 
convey  any  interest  in  "real  estate,"  as  con- 
templated by  the  terms  of  said  §  8959  T  Sec- 
ond. If  it  does  not  convey  an  interest  in 
real  estate,  does  such  a  contract  by  its  terms 
obligate  the  lessor  to  repair  damage  occa- 
sioned by  accidental  fire  not  originating  in 
the  stories  covered  by  it,  and  for  which  the 
lessee  is  in  no  way  responsible?  Third. 
Does  the  bill  of  complaint  in  this  case  by 
its  allegations  make  out  a  proper  case  for 
injunction  ? 

Section  8959,  Comp.  Laws  1897,  provides: 
"No  covenant  shall  be  implied  in  any  con- 
veyance of  real  estate,  whether  such  con- 
veyance contain  special  covenants  or  not." 
Subdivision  9  of  §  50,  Comp.  Laws  1897, 
relative  to  construction  of  statutes  of  this 
state,  says:  "The  word  *land*  or  'lands' 
and  the  words  'real  estate'  shall  be  con- 
strued to  include  lands,  tenements,  and  real 
estate,  and  all  rights  thereto  and  interests 
therein." 

The  instrument  under  consideration,  by 
express  language,  does  "lease"  described 
"premises"  in  consideration  of  "rents,"  etc. 
It  establishes  the  relation  of  landlord  and 
tenant,  and  is  a  lease  of  premises.  "A  lease 
is  a  conveyance  by  the  owner  of  an  estate  to 
another  of  a  portion  of  his  interest  therein 
for  a  term  less  than  his  own  for  a  valuable 
consideration,  granting  thereby  to  the  lessee 
the  possession,  use,  and  enjoyment  of  the 
portion  conveyed  during  the  period  stipu- 
lated." 

It  is  the  claim  of  the  complainant  that 
this  lease  is  not  within  the  statute  pro- 
hibiting implied  covenants,  because  it  only 
covers  the  three  upper  stories  of  the  build- 
ing, would  have  terminated  had  those  sto- 
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ries  been  totally  destroyed  by  fire  (Shaw- 
mut  Nat.  Bank  v.  Boston,  118  Mass.  125), 
and  conveyed  no  interest  in  real  estate. 
That  an  implied  covenant  to  rebuild  or  re- 
pair in  case  of  destruction  or  impairment 
by  fire,  or  other  unusual  or  extraordinary 
causes  beyond  those  naturally  inferable  from 
the  lessee's  agreement  to  keep  in  good  re- 
pair, is  manifest  from  the  instrument  taken 
as  a  whole,  and  enforceable  in  a  bill  for 
specific  performance. 

We  think  the  conclusion  unavoidable  that 
this  lease  conveyed  to  the  lessee  "rights" 
and  an  interest  in  "tenements,"  whicii  the 
words  "real  estate"  must  be  considered  to 
include  under  the  terms  of  the  statute. 
Many  definitions  are  given  to  "tenement." 
It  is  a  word  of  varied  meaning.  Counsel 
for  complainant  contends  that  it  applies 
only  to  some  interest  in  the  land  itself,  and 
not  to  an  interest  in  a  portion  of  a  build- 
ing, quoting  from  Field  v.  Higgins,  35  Me. 
339:  "Tenement,  in  its  legal  sense,  means 
an  estate  in  land  or  some  estate  or  interest 
connected  with,  pertaining  to,  or  growing 
out  of  the  realty,  of  which  the  owner  might 
be  disseised."  The  building  of  which  com- 
plainant held  a  lease  of  a  portion  was  con- 
nected with,  pertained  to,  and  was  a  part 
of,  the  real  estate  on  which  it  stood.  It 
was  a  tenement, — property  held  by  a  tenant. 
"This  term,  in  its  vulgar  acceptation,  is 
only  applied  to  houses  and  other  buildings, 
but  in  its  original,  proper,  and  legal  sense 
it  signifies  everything  that  may  be  holden, 
provided  it  be  of  a  permanent  nature, 
.  .  .  is  applicable  not  only  to  lands  and 
other  solid  objects,  but  also  to  offices,  rents, 
commons,  advowsons,  franchises,  peerages, 
etc.,  ...  is  a  word  of  greater  extent  than 
'land,'  including  not  only  land,  but  rents, 
commons,  and  several  other  rights  and  in- 
terests issuing  out  of  or  concerning  land." 
Black's  Law  Diet.  In  Lieberthal  v.  Mont- 
gomery, supra,  plaintiff  had  leased  the  south 
storeroom  on  the  ground  floor  of  a  two- 
story  building,  to  be  occupied  for  a  general 
store.  A  fire,  without  fault  of  either  party, 
damaged  the  building,  and  the  room  occu- 
pied by  plaintiff  was  rendered  thereby  un- 
tenantable. There  was  no  covenant  in  the 
lease  on  the  part  of  the  landlord  to  repair. 
It  was  there  said:  "The  general  rule  is 
well  settled  that  when  the  tenant  covenants 
to  pay  rent,  and  does  not  provide  against 
liability  in  case  of  destruction  of  the  prem- 
ises by  fire  or  other  casualty,  he  is  bound, 
in  the  absence  of  statutory  provisions  or 
covenant  on  the  part  of  the  landlord  to 
rebuild,  to  pay  the  rent," — citing  numerous 
cases.  The  bill  does  not  charge  in  this  case 
that  the  building  was  totally  destroytnl  by 
fire,  but  that  serious  damage  was  done  to 
it,  rendering  it  untenantable.    In  Bowep.  v. 
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aemenB,  161  Midi.  493,  137  Am.  St.  Kep. 
621,  126  N.  W.  639,  it  ia  held  that  acciden- 
tal injury  to  premises  by  fire  or  other  nat- 
ural .causes  vhich  may  seriously  interfere 
with  the  lessee's  enjoyment  of  the  same  do 
not  constitute  a  breach  of  covenant  for  quiet 
enjoyment. 

There  being  no  express  covenant  in  this 
lease,  on  the  part  of  defendant,  to  repair  the 
premises,  and  the  statute  referred  to  pre- 
cluding, in  our  opinion,  any  inquiry  as  to 
whether  or  not  a  proper  construction  of  the 
instrument  might  imply  one,  it  follows  that 
no  relief  in  damages  for  breach  or  for  spe- 
cific performance  could  be  granted,  under 
the  allegations  and  averments  in  complain- 
ant's bill. 

Defendant's  counsel  contend  that  no  relief 
by  injunction  can  be  granted  complainant, 
for  the  reasons  that  the  bill  docs  not  spe* 
cifically  allege  irreparable  injury,  nor  state 
facts  from  which  the  same  can  be  inferred^ 
and  equity  has  no  jurisdiction  to  enjoin 
proceedings  to  eject  a  tenant  from  leased 
premises. 

It  is  alleged  in  the  bill  that  complainant 
has  complied  with  the  terms  of  the  lease 
which  he  holds,  that  he  has  paid  all  rent 
demanded  by  defendant,  and  he  tenders  to 
the  court  such  sum  or  sums  as  may  hence- 
forth fall  due  for  rent  under  said  lease. 
At  the  time  of  rendering  the  decree  appealed 
from,  the  court  found  and  stated:  'The 
complainant  has  paid  the  rental  due  into 
court."  The  bill  charges  in  positive  lan- 
guage that  defendant  has  threatened  to  tear 
down  and  utterly  destroy  the  building,  eject 
complainant,  and  terminate  the  tenancy, 
and  complainant  fears  such  threats  will 
be  executed  unless  restrained  by  the  court. 
The  demurrer,  from  its  character  as  a  plead- 
ing, necessarily  admits  these  facts  to  be 
true.  The  bill  does  not,  in  hcBC  verhay  state 
irreparable  injury  would  result.  A  bare 
assertion  of  the  opinion  or  fears  of  com- 
plainant would  add  little  to  the  pleading. 
If  alleged  specifically  a  court  would  not  act 
on  the  same  without  a  statement  of  facts 
to  support  them.  Irreparable  injury  means 
that  the  injury  would  be  a  material  one, 
in  its  nature  serious  and  grievous,  and 
such  that  it  is  extremely  difficult  or  im- 
possible to  definitely  ascertain  the  result- 
ing damages  and  adequately  make  just  rep- 
aration. Should  defendant,  as  it  is  alleged 
it  has  threatened  to  do,  tear  down  and 
utterly  destroy  the  building,  dispossess  com- 
plainant, and  eject  him  from  tlie  premises, 
such  acts,  even  with  those  unlearned  iu  the 
law,  would  naturally  give  rise  to  an  im- 
pression, approximating  a  conviction,  that 
defendant's  covenant  of  quiet  and  i>eaceable 
enjoyment  had  been  violated  to  the  material 
injury  of  complainant. 
44  L.R.A.(N.S.) 


Under  the  facts  stated  we  think  such  an 
injury  continuing  and  spread  over  tho  life 
of  the  lease,  as  it  must  be,  is  so  serious  and 
grievous  in  its  nature,  so  difficult  of  ascer- 
taining justly  the  resulting  damages  and  ad- 
equately making  reparation  therefor,  a?  to 
come  within  the  purview  of  irreparable  in- 
jury, and  confer  upon  the  court  of  chancery 
jurisdiction  to  enjoin  the  same. 

While  counsel's  contention  that  equity 
has  no  jurisdiction  to  enjoin  proceedings  to 
eject  a  tenant  from  leased  premises- is  sup- 
ported by  authority  as  a  general  proposition 
applicable  to  the  usual  remedies  provided 
for  landlords  to  collect  rent  and  recover 
possession  of  premises  in  case  of  nonpay- 
ment or  other  alleged  violations  of  the 
tenancy,  wherein  the  nature  of  the  proceed- 
ings is  such  that  adequate  opportunity  i? 
open  to  the  tenant  to  make  defense,  yet, 
where  fraud,  mistake,  irreparable,  or  con- 
tinuing injury,  or  other  special  conditions, 
are  alleged,  wherein  the  proceedings  at  law, 
on  account  of  their  universality,  or  for 
other  equitable  reasons,  are  deficient  to 
give  prompt  and  full  relief,  equity  may  and 
does   take   jurisdiction   and  grant   relief. 

We  think  complainant  has  stated  such  a 
case  in  his  bill  as,  if  sustained  at  the  heav- 
ing, entitles  him  to  equitable  relief  by  in- 
junction. In  this  view  of  the  case  it  fol- 
lows that  the  demurrer  to  complainant's 
bill,  as  an  entirety,  must  be  overruled. 

The  decree  of  the  Circuit  Court  sustaining 
said  demurrer  and  dismissing  complainant's 
bill  is  reversed,  with  costs  to  complainant. 


TBNNCSSEE    SUPREME    COURT. 
W.   C.  WHITE 

V. 

McMATH   V.   JOHNSTON. 

(—  Tenn.  — ,  166  S.  W.  470.) 

Contracts  —  validity  —  public  policy  « 
purpose  or  result. 

1.  The  question  whether  or  not  a  contract 
it  against  public  policy  must  be  determined 
by  its  purpose  and  tendency,  and  not  by  the 
fact  that  no  harm  in  fact  results  from*  it. 

Same  —  not  to  compete  for  real  estate 
—  validity. 

2.  A  contract  to  pay  one  who  has  made 
an  offer  for  real  estate  at  private  sale,  to 
stand    aside    and    permit    its    purchase    by 

Note,  —  Validity  of  agreement  to  sur^ 
render  right  to  purchase  property  at 
private  sale. 

In  accord  with  White  v.  McMath  & 
Johnston  is  Morrison  v.  Darling,  47  Vt. 
07.  where  it  was  held  that  an  agreement 
between  two  persons  contemplating  the  pur- 
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the  other   contractins   party,   is   not  void 
as  against  public   policy. 

Same  —  consideration  ^  witbdrawins 
competition. 

3.  Withdrawing  competition  for  a  parcel 
of  real  estate  is  a  sufficient  consideration 
for  an  undertaking  to  pay  a  sum  of  money 
to  secure  such  withdrawal. 

(May  10,  1013.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view a  judgment  of  the  Court  of  Civil 
Appeals  affirming  a  judgment  of  the  Cir- 
cuit Court  for  Shelby  County  in  plaintiffs' 
favor  in  an  action  brought  to  recover  a 
certain  amount  vhich  defendant  agreed  to 
pay  to  plaintiffs  in  consideration  of  relin- 
quishment of  their  right  to  purchase  certain 
land.     Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  J.  Williams,  Jr.,  for  petitioner. 

Mr.  A.  J.  Calhoun  opposed. 

Williams,  J.,  delivered  the  opinion  of 
the   court : 

This  suit  was  brought  'by  McMath  & 
Johnston   against   White   to   recover   $240, 


and  IB  before  us  on  petition  of  certiorari 
to  reverse  the  judgment  of  the  court  of 
civil  appeals,  affirming  the  judgment  of  the 
circuit  court  of  Shelby  county  in  favor  of 
plaintiffs  in  the  last-named  coiurt. 

McMath  &,  Johnston  were  engaged  in  the 
business,  in  Memphis,  of  buying  and  selling 
real  estate,  and  had  entered  into  negotia- 
tions with  the  owners  of  a  tract  of  land 
near  Dundee,  Mississippi,  and  had  exam- 
ined the  land  and  obtained  an  offer  from 
the  owners  to  sell  same  to  them  at  $17.50 
per  acre,  and  an  acceptance  was  under  con- 
sideration. White  later  made  an  examina- 
tion of  the  tract,  and  endeavored  to  nego- 
tiate with  its  owners;  but,  in  view  of  the 
offer  then  outstanding  to  McMath  &  Johns- 
ton, the  owners  of  the  land  would  not  selL 
White  then  went  to  the  office  of  McMjith 
&,  Johnston  in  an  effort  to  get  them  out  of 
the  way.  At  his  instance  and  for  his  bene- 
fit the  following  contract  was  entered  into: 

For  a  valuable  consideration  to  me  in 
hand  paid  by  McMath  &  Johnston,  receipt 
of  which  I  hereby  acknowledge,  I  hereby 
agree  that  I  will  purchase  from  Trotter  & 


chase  of  property  belonging  to  a  third  per- 
son, whereby  one  promised  to  pay  the  other 
a  certain  sum  if  he  would  not  interfere 
with  him  in  obtaining  the  property,  and 
would  assist  him  in  makine  the  purchase, 
is  not  void  as  against  pubfic  policy.  The 
court,  after  referring  to  the  rule  pertain- 
ing to  the  cases  of  public  sales,  said:  "But 
in  this  case,  the  owner  of  the  share  of  the 
estate  was  under  ^no  obligation  to  sell  to 
anyone;  and  there  was  no  stipulation  to 
resort  to  any  illegal  or  improper  means  to 
mislead  the  owner,  or  to  induce  a  sale  by 
any  fraud  or  artifice.  We  do  not  think 
such  contract  can  be  held  void  as  against 
public  policv."  This  case  is  cited  with  ap- 
proval by  ifr.  Justice  Brewer  in  Hyer  v. 
Richmond  Traction  Co.  168  U.  8.  479,  42 
L.  ed.  480,  18  Sup.  Ct  Rep.  114,  where  this 
question  is  discussed ;  the  case  was,  however, 
disposed  of  upon  other  grounds,  and  the 
point  not  decided. 

To  the  same  effect  is  McCallum  v.  Gross- 
man, IN.Y.CityCt.  Rep.  423,  holding  that 
the  rule  making  void  agreements  not  to  com- 
pete at  public  sale  has  no  application  to  a 
private  sale,  and  therefore  an  agreement  to 
withdraw  from  a  contemplated  purchase 
of  certain  goods,  in  consequence  of  which 
the  other  party  was  left  without  competi- 
tion, is  not  void  as  against  public  policy. 

In  Camden  v.  Dewincr,  47  W.  Va.  310,  81 
Am.  St.  Rep.  797,  34  S.  E.  911,  the  court 
granted  specific  performance  of  a  contract 
the  consideration  of  which  was  that  one 
party  should  refrain  from  purchasing  lands 
in  the  vicinity  that  were  offered  for  sale, 
by  which  the  other  was  enabled  to  purchase 
all  the  lands  cheaper  than  he  might  have 
otherwise  done.  It  was  said  that  withhold- 
ing competition,  when  not  opposed  to  pub- 
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lie  policy,  is  a  sufficiently  binding  considera- 
tion. 

In  M'Culloch  V.  Cowher,  5  Watts  &  S. 
427,  it  was  held  that  an  agreement  of  one 
in  possession  of  land  without  title,  to  with- 
hold his  competition  in  purchasing  the  land, 
was  a  sufficient  consideration  to  support 
a  promise  to  convey  him  a  portion  of  the 
land  by  one  who  purchased  from  the  owner. 

A  contract  to  pay  one  to  stand  aside  and 
permit  the  purchase  of  certain  real  estate, 
owned  by  a  school  district  and  offered  for 
sale  by  the  board  of  directors  at  a  fixed 
price,  by  the  other  contracting  party,  is 
not  void  as  against  public  policy.  Hughes 
V.  Foltz,  142  Mo.  App.  513,  127  S.  W.  112. 
In  reply  to  the  contention  that  the  agree- 
ment in  the  above  case  was  against  public 
policy  "for  the  reason  that  it  was  in  re- 
striction of  open  and  free  bidding,"  the 
court  said:  "This  contention  cannot  stand, 
for  the  reason  that  there  was  no  bidding, 
but  the  school  board  fixed  the  price,  and 
then  sought  a  purchaser  to  take  the  prop- 
erty at  that  price,  and  made  no  proYiaion 
for  competition   in   bidding." 

But  where  public  property  is  offered  by 
inviting  bids  or  proposals  for  its  purchase 
at  private  sale,  an  agreement  by  wnich  one 
person,  under  promise  of  benefit,  agrees 
with  another  to  withdraw  an  offer  or  bid 
for  the  property,  so  as  to  enable  the  latter, 
by  the  removal  of  competition,  to  buy  it 
cheaper  than  he  otherwise  could,  is  void 
as  being  against  public  policy.  Boyle  v. 
Adams,  50  Minn.  255,  17  L.RJL  96,  62  N. 
W.  860. 

As  to  suppression  of  competition  at  execu- 
tion or  other  judicial  sale,  see  note  to  Ruis 
V.  Branch,  42  L.R.A.(N.S.)    1198. 

A.    L..    R. 
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Dreyfus,  owners,  a  certain  tract  of  480  acres 
of  land  near  Dundee,  Mississippi,  and  upon 
delivery  to  me  by  owners  of  satisfactory 
conveyance  therefor  I  will  pay  said  Mc- 
Math  &  Johnston  the  sum  of  $240. 

It  being  expressly  understood  between 
the  parties  hereto  that  said  McMath  & 
Johnston  have  had  said  lands  offered  to 
them  by  the  owners  at  $17.50  per  acre,  and 
they  are  now  considering  the  purchase  of 
said  land  on  their  own  account.  The  con- 
sideration for  the  payment  of  said  sum  is 
relinquishment  by  said  McMath  &  John- 
ston of  their  right  to  purchase  said  land  at 
said  prices,  and  leaving  me,  W.  C.  White, 
free  to  conduct  negotiations  on  my  own  ac- 
count with  said  owners.  Sale  to  anyone 
else  caused  by  me,  or  in  my  interest,  shall 
be  deemed  a  sale  to  me.  We  agree  to  per- 
form the  above  contract. 

[Signed]  W.  C.  White. 

McMath  &  Johnston,  Incorporated,  by  F. 
M.  McMath,  Pres. 

The  errors  assigned  disclose  two  defenses: 
(1)  That  the  contract  is  void,  because  ex- 
ecuted for  the  purpose  of  preventing  compe- 
tition, and  is  therefore  against  public 
policy;  (2)  that  the  contract  is  not  sup- 
ported by  a  consideration. 

The  court  of  civil  appeals  was  divided 
upon  the  question  whether  the  contract  was 
invalid  because  in  contravention  of  public 
policy,  but  was  unanimous  in  ruling  in  af- 
firmance of  the  circuit  court  on  a  distinct 
point, — that  since  it  appeared  that  White 
was  unable  to  procure  the  land  at  a  price 
lower  than  $17.50  per  acre,  and  in  point  of 
fact  paid  slightly  in  excess  of  that  price, 
no  harm  to  the  third  party  had  resulted, 
and  that,  therefore,  it  wi^  not  necessary 
to  rule  respecting  the  validity  of  the  con- 
tract. 

It  is  manifest  that  this  was  an  erroneous 
view.  The  purpose  and  tendency  of  a  con- 
tract so  impeached,  and  not  the  specific 
result  of  the  contract,  determine  its  valid- 
ity; and  it  may  be  invalid,  even  though  in 
the  particular  case  competition  was  not  in 
fact  stifled  and  the  third  party  obtained 
his  full  price.  Atcheson  v.  Mallon,  43  N.  Y. 
147,  3  Am.  Rep.  678;  Gibbs  v.  Smith,  115 
Mass.  592;  Hoffman  v.  McMullen,  45  L.R.A. 
410,  28  C.  C.  A.  178,  48  U.  S.  App.  596,  83 
Fed.  372,  1  Page,  Contr.  630. 

The  frustration  of  the  design,  if  a  wrong- 
ful one,  by  the  intervention  of  an  act  of 
the  third  party,  cannot  avail  to  make  it 
valid  or  enforceable. 

But  is  the  contract  one  that  is  to  be  de- 
nounced as  thus  invalid?  No  case  is  cited 
on  the  brief  of  petitioner's  counsel  so  hold- 
ing. It  is  apparent  that  cases  are  inap- 
plicable which  have  reference  to  contracts 
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involving  the  stifling  of  bids  at  judicial  or 
quasi  judicial  sales,  at  sales  of  state  or 
public  lands,  or  at  auction  sales,  where 
competition  is  necessarily  focused. 

We  have  here  for  consideration  a  con- 
tract touching  a  single  tract  of  land,  pri- 
vately owned,  and  that  was  not  being 
offered  at  public  sale  or  Open  to  competitive 
bidding  on  or  against  any  fixed  date. 

In  Shelton  v.  Sire,  11  Mod.  310,  it  was 
said  that  a  person  may  restrain  himself 
from  buying  an  estate,  and  that  such  a 
restraint  is  a  consideration  to  support  lu 
contract  to  pay. 

In  Moore  v.  First  Nat.  Bank,  139  Ala. 
595,  36  So.  777,  it  was  held  that  an  agree- 
ment by  a  contractor,  negotiating  privately 
for  the  construction  of  a  building,  to  aban- 
don the  negotiations  and  allow  another  to 
obtain  the  contract,  was  not  contrary  to 
public  policy.  But  had  the  work  been  let 
to  competitive  bidding,  it  seems  that  con- 
trary would  have  been  the  ruling.  Daily 
V.  Hollis,  27  Tex.  Civ.  App.  570,  66  S.  W. 
586. 

When  a  school  board  fixed  the  price  of 
property  which  the  school  district  wished 
to  sell,  and  then  sought  a  purchaser  thereof 
at  that  price,  making  no  provision  for  com- 
petitive bidding,  a  contract  of  plaintiff  to 
step  aside  for  a  consideration  and  let  de- 
fendant get  a  contract  therefrom  is  not 
against  public  policy.  Hughes  v.  Foltz,  142  ' 
Mo.  App.  513,  127  S.  W.  112. 

The  supreme  court  of  West  Virginia  en- 
forced a  contract  the  consideration  for 
which  was  the  withdrawal  of  one  party  from 
competition  in  purchasing  lands  offered  for 
sale  otherwise  than  on  competitive  bid- 
dings. Camden  v.  Dewing,  47  W.  Va.  310, 
81  Am.  St.  Rep.  707,  34  S.  E.  911. 

The  case  of  Hale  v.  Henderson,  4  Humph. 
199,  is  to  be  differentiated  on  two  of  its 
phases.  The  lands  there  involved  were 
parts  of  the  public  domain,  and  they  were 
offered  at  public  sale  on  competitive  bids. 
In  the  case  under  consideration,  neither 
of  these  elements  appears. 

The  power  to  declare  contracts  void  as 
against  public  policy  is  said  to  be  a  deli- 
cate and  undefined  power,  only  to  be  exer- 
cised in  cases  settled  by  recognized  prece- 
dents and  when  free  from  doubt.  South 
Carolina  &  G.  R.  Co.  v.  Carolina,  C.  G.  & 
C.  R.  Co.  35  C.  C.  A.  423,  93  Fed.  543,  568; 
Vidal  V.  Philadelphia,  2  How.  127,  11  L.  ed. 
205.  And  Mr.  Page,  in  1  Page  on  Contracts, 
§  326,  says :  "There  may  be  said  to  be  a 
strong  tendency  at  modern  law  to  restrict 
the  operation  of  public  policy  as  avoiding 
contracts  to  cases  included  under  recog- 
nized legal  principles." 

While,  as  is  above  indicated,  the  authori- 
ties on  the  point  here  under  discussion  are 
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few  in  number,  they  tend  to  uphold  the 
contract,  rather  than  to  denounce  it;  and 
we  accordingly  hold  that  the  views  of  the 
majority  of  the  court  of  civil  appeals  re- 
specting it  were  erroneous. 

That  the  contract  was  supported  by  a 
sufficient  consideration  is  held  in  the  cases 
above  cited.  Withholding  competition, 
when  not  opposed  to  public  policy,  is  a 
binding  consideration.  6  Am.  &  Eng.  Enc. 
Jaw,  2d  ed.  746,  and  cases  there  cited; 
Spitz  V.  Fourth  Nat.  Bank,  8  Lea,  641 ;  Bed- 
ford County  V.  Nashville,  C.  &  St.  L.  R.  Co. 
14  Lea,  625. 

The  result  of  the  decree  of  the  Court  of 
Civil  Appeals  being  a  correct  one,  the  writ 
of  certiorari  is  denied. 


PEKNSYIiVANIA   SUPREME    COURT. 
BfARY  M.  ICKES 

V. 

'dr.  GEORGE  A.  ICKES,  Appt 

'     (237  Pa.  682,  85  Atl.  886.) 

Evidence  —  alienation    of    affection  — 
malice  ^  snfHciency. 

1.  To  hold  a  man  liable  for  causing  his 
son  to  separate  from  his  wife,  the  measure 
of  proof  of  malice  must  be  greater  than  is 
necessary  in  case  of  a  mere  stranger. 

Appeal  —  exception  to  remarks  of  coun- 
sel. 

2.  An  exception  to  remarks  of  counsel  in 
opening  his  case  to  the  jury  raises  no  ques- 
tion for  the  consideration  of  the  appellate 
court. 

Evidence  —  declaration  —  reason     for 
act. 

3.  In  an  action  to  hold  a  man  liable  in 
damages  for  causing  his  son  to  leave  his 
wife,  evidence  is  admissible  of  the  reason 
given  by  the  son  for  leaving  on  the  day  be- 
fore his  departure. 

Same  —  Irrelevant  —  declarations     of 
witness. 

4.  In  an  action  to  hold  a  man  liable  for 
causing  his  son  to  separate  from  his  wife, 
in  which  the  defense  is  that  the  separation 
was  caused  by  the  fact  that  the  wife  con- 
fessed that  a  child  she  was  carrying  was 
not  the  son's,   a  witness   called  to  testify 


as  to  the  son's  declaration  concerning  the 
cause  of  his  leaving  cannot  state  that,  when 
informed  of  the  trouble,  he  himself  stated 
that  he  knew  all  about  it,  having  overheard 
the  conversation. 

Same  —  offer    of   IrreleTant   matter  <— 
complete  rejection. 

5.  When  an  offer  of  evidence  contains 
irrelevant  as  well  as  relevant  matter,  it 
nuiy  all  be  rejected,  since  the  court  i!s  not 
required  to  separate  the  good  from  the  bad. 

Same  «  support  of  child  —  collection  of 
wages. 

6.  In  an  action  to  recover  damages  from 
a  man  for  causing  his  son  to  separate  from 
his  wife,  evidence  is  not  admissible  as  to 
her  eflTorts  to  support  her  child  after  the 
separation,  or  as  to  the  father's  collecting 
the  son's  wages. 

Appeal  —  rejection  of  evidence  —  im- 
materiality. 

7.  Refusal  to  admit  in  evidence  testimony 
of  a  statement  by  a  man  that  a  woman  to 
whom  he  was  talking  on  a  particular  occa- 
sion was  his  wife,  in  an  action  to  hold  his 
father  liable  in  damages  for  separating 
them,  is  immaterial  if  the  witness  identifies 
the  woman  as  the  son's  wife. 

(Fell,  Cb.  J.,  and  Brown  and  Stewart^ 
dissent  in  part.) 

(November  7,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Blair 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  alleoml 
alienation  of  the  affections  of  plaint iir^^ 
husband.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  Frank  Vaughn,  Thomas  H. 
Greevy,  and  E.  G.  Brotherlln,  for  appel- 
lant: 

There  was  absolutely  no  evidence  of  any 
act  of  interference  on  the  part  of  the  de- 
fendant, nor  was  there  any  evidence  from 
which  such  interference  might  be  inferred. 

Rubenstein  v.  Rubenstein,  60  App.  Viv. 
238,  69  N.  Y.  Supp.  1067;  15  Am.  &  Eng. 
Enc.  Law,  2d  ed.  865;  Buchanan  v.  Fos- 
ter, 23  App.  Div.  542,  48  N.  Y.  Supp.  732; 
Wilson  V.  Coulter,  29  App.  Div.  85,  51  X.  Y. 
Supp.  804. 

Declarations  of  George  L.  Ickes,  the  hu.<- 


Note.  •*  As  to  liability  of  parents  for 
causing  separation  of  husband  and  wife,  see 
note  to  Multer  v.  Knibbs,  9  L.R.A.(N.S.) 
322.  and  later  cases,  Cochran  v.  Cochran, 
24  L.R.A.(N.S.)  160,  and  Gross  v.  Gross, 
39  L.R.A.(N.S.)  261. 

Generally,  as  to  the  right  of  a  wife,  un- 
der modern  married  women's  acts,  to  sue 
for  alienation  of  the  affections  of  husband, 
see  notes  to  Nolin  v.  Pearson.  4  L.R.A. 
(N.S.)  643,  and  Sims  v.  Sims,  29  L.R.A. 
(N.S.)  842.  and  later  case,  Gross  v.  Gross, 
39  L.R.A.(N.S.)  261. 
44  L,RJV.(N.S.) 


As  to  admissibility  of  declaration  of  hus- 
band in  action  by  wife  for  alienation  of  af 
fections,  see  cases  Scott  v.  O'Brien,  16  L.R.A. 
(N.S.)  742,  and  Cochran  v.  C>)chran.  24 
L.R.A.  (N.S.)  160.  The  somewhat  analogous 
question  as  to  the  right  of  one  to  testify 
as  to  his  intent  is  treated  in  the  notes  to 
Jarrell  v.  Young,  Smyth,  Field  O).  23  L.R.A. 
(N.S.)  367,  and  Fleet  ▼.  Tichenor,  34  L.R.A. 
(N.S.)  323. 
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band,  made  his  father,  when  he  first 
learned  of  his  son's  marriage,  were?  part  of 
the  res  gesia  and  should  have  been  ad- 
mitted. 

Keefer  y.  Pacific  Mut.  L.  Ins.  Co.  201  Pa. 
448,  88  Am.  St.  Rep.  822,  61  Atl.  366;  Lyon 
V.  Lyon,  197  Pa.  212,  47  Atl.  193;  Williams 
V.  Williams,  20  Colo.  61,  37  Pac.  614;  Gbss 
V.  Bennett,  89  Tenn.  478,  14  S.  W.  108u; 
Rinesmith  v.  People's  Freight  R.  Co.  90 
Pa.  262;  Phillips  Gas  &  Oil  Co.  v.  Pitts- 
burg Plate  Glass  Co.  213  Pa.  183,  62  Atl. 
830. 

Giving  advice  to  a  wife,  which  induces 
her  to  leave  her  husband,  is  not  actionable 
if  given  honestly  with  a  view  to  the  welfare 
of  both  parties,  by  one  who  has  no  special 
influence  or  authority  over  her. 

Tasker  v.  Stanley,  163  Mass.  148,  10 
L.R.A.  468,  26  N.  E.  417;  Beisel  v.  Gerlach, 
221  Pa.  232,  18  L.RA.(N.S.)  616.  70  Atl.  721; 
Tucker  v.  Tucker,  74  Miss.  93,  32  L.RJ^. 
624,  19  So.  956. 

There  is  no  fixed  time,  either  before  or 
after  the  main  occurrence,  as  to  when  the 
declarations  may  be  considered  part  of  the 
res  gestcB, 

Mitchum  v.  State,  11  Ga.  615;  Ohio  &  M. 
R.  R.  Co.  T.  Stein,  19  L.R.A.  734,  note;  Gil- 
christ v.  Bale,  8  Watts,  365,  34  Am.  Dec. 
469;  Rinesmith  v.  People's  Freight  R.  Co. 
90  Pa.  262;  Com.  v.  Werntz,  161  Pa.  691,  29 
Atl.  272;  Coll  V.  Easton  Transit  Co.  180 
Pa.  618,  37  Atl.  89,  2  Am.  Neg.  Rep.  62; 
Lyon  V.  Lyon,  197  Pa.  212,  47  Atl.  193; 
Keefer  v.  Pacific  Mut.  L.  Ins.  Co.  201  Pa.  448, 
88  Am.  St.  Rep.  822,  61  Atl.  366. 

The  declarations  of  plaintifi'^s  husband 
showing  his  real  reason  for  leaving  were 
relevant  and  material. 

Starkie,  Ev.  9th  ed.  86,  87;  Lund  v.  Tyngs- 
borough,  9  Cush.  41;  1  Rice,  Ev.  (Civil) 
376;  Williams  v.  Williams,  20  Colo.  51,  37 
Pac.  614;  16  Cyc.  1188;  McGowen  v.  Mc- 
Gowen,  62  Tex.  657;  Scott  v.  O'Brien,  129 
Ky.  1,  16  L.R.A.(N.S.)  742,  130  Am.  St. 
Rep.  419,  110  S.  W.  260;  Gilchrist  v.  Bale, 

8  Watts,  355,  34  Am.  Dec.  469. 

Messrs.  R.  A.  Henderson  and  W.  C. 
Fletcher,  for  appellee: 

Declarations,  to  become  part  of  the  res 
gestcB,  must  have  been  made  at  the  time  of 
the  act  done,  which  they  are  supposed  to 
characterize,  and  have  been  well  calculated 
to  unfold  the  nature  and  quality  of  the 
facts  they  were  intended  to  explain,  and  so 
to  harmonize  with  them  as  obviously  to 
constitute  one   transaction. 

Enos  V.  Tuttle,  3  Conn.  260;  Re  Taylor, 

9  Paige,  611;  Greenl.  Ev.  3d  ed.  §  110,  p. 
187;  Lush  v.  McDaniel,  35  N.  C.  (13  Ired. 
L.),  487;  Rowland  v.  Walker,  18  Ala.  749; 
F'owell  V.  State,  101  Ga.  9,  65  Am.  St.  Rep. 
277,  29  S.  E.  309;   Reg.  v.  Glodter,  16  Cox, 

44  L.R.A.(N.S.) 


C.  C.  471;  Gilchrist  v.  Bale,  8  Watts,  355, 
34  Am.  Dec.  469;  Kidder  v.  Lovell,  14  Pa. 
214;  Lyon  v.  Lyon,  197  Pa.  212,  47  Atl.  193. 

No  fixed  measure  of  time  or  distance 
from  the  main  occurrence  can  be  estab- 
lished as  a  rule  to  determine  what  shall  be 
part  of  the  res  gestce.  Each  case  must 
necessarily  depend  on  its  own  circumstances, 
to  determine  whether  the  facts  offered  are 
really  part  of  the  same  continuous  trans- 
action. 

Keefer  v.  Pacific  Mut.  L.  Ins.  Co.  201  Pa. 
448,  88  Am.  St.  Rep.  822,  61  Atl.  366;  Quig- 
ley  V.  Adams  Exp.  Co.  27  Pa.  Super.  Ct. 
116;  Ogden  v.  Pennsylvania  R.  Co.  23  W. 
N.  C.  191. 

Statements  by  a  witness  at  another  time, 
though  admissible  to  contradict,  are  not 
equally  so  to  confirm  him. 

Craig  V.  Craig,  6  Rawle,  91;  McKee  v. 
Jones,  6  Pa.  426;  Clever  v.  Bilberry,  116 
Pa.  431,  9  Atl.  647;  Crooks  v.  Bunn,  136 
Pa.  368,  20  Atl.  629;  Quigley  v.  Swank,  11 
Pa.  Super  Ct.  602;  Com.  v.  Kay,  14  Pa. 
Super  Ct.  376;  Com.  v.  Brown,  23  Pa.  Super. 
Ct.  470;  Com.  v.  Miller,  31  Pa.  Super.  Ct. 
317;  1  Greenl.  Ev.  16th  ed.  469;  1  Wharton, 
Ev.  670;  2  Taylor,  Ev.  1476;  3  Jones,  Ev. 
872;  2  Wigmore,  Ev.  1178. 

MoschzlBker,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  brought  an  action  of  tres- 
pass against  the  defendant,  her  father-in- 
law,  alleging  that  he  had  alienated  the  af- 
fections of  her  husband  and  induced  him  to 
leave  her  and  join  the  United  States  Navy. 
She  ret:overed  a  verdict  upon  which  judg- 
ment was  entered,  and  the  defendant  has 
appealed. 

The  appellant  contends  that  the  plaintiff 
did  not  produce  evidence  sufiicient  to  sus- 
tain the  verdict,  and  that  judgment  should 
have  been  entered  in  his  favor.  The  plain- 
tiff had  lived  as  a  servant  in  the  defend- 
ant's family,  and  had  subsequently  married 
his  son,  who  was  then  nineteen  years  of 
^g^t  ^  years  her  junior,  and  earned  only 
77  cents  a  day.  After  this  young  man  had 
thus  improvidently  become  a  husband  and 
undertaken  the  support  of  a  wife,  who 
shortly  expected  a  child,  it  was  the  right 
of  the  defendant,  without  incurring  any 
liability  to  his  daughter-in-law,  to  counsel 
with  his  boy  and  advise  him  in  good  faith 
as  to  the  position  in  which  he  was  placed; 
and  in  regard  to  any  advice  the  father 
may  have  given,  his  motives  would  be  pre- 
sumed to  be  good.  While  the  law  would 
not  permit  him  maliciously  to  break  up  the 
marriage,  yet,  since  the  defendant  was  the 
father  of  the  plaintiff's  husband,  the  meas 
ure  of  proof  required  was  greater  than  it 
would  have  been  had  he  been  a  mere  inter- 
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meddling  stranger.  Gernerd  v.  Gemerd, 
185  Pa.  233,  40  L.R.A.  549,  64  Am.  St.  Rep. 
646,  39  Atl.  884.  But,  after  a  review  of 
all  the  evidence,  we  cannot  say  that  the 
plaintiff's  proofs,  if  believed,  were  insuffi- 
cient to  sustain  a  verdict  in  her  favor. 
Hence  the  case  could  not  have  been  with- 
drawn from  the  jury,  and  assignments  1},  2, 
3,  and  4,  complaining  of  the  refusal  of  cer- 
tain points  for  charge  presented  by  the  de- 
fendant, which,  as  drawn,  amounted  to  re- 
quests for  binding  instructions,  cannot  be 
sustained.  These,  with  assignment  27, 
which  complains  of  the  failure  to  enter 
judgment  turn  obstwUe  veredicto,  are  over- 
ruled. 

The  first  assignment  does  not  cover  any- 
thing done  by  the  court  below.  It  com- 
plains of  certain  remarks  of  plaintiff's 
counsel  in  his  opening  address  to  the  jury. 
An  objection  was  made  at  the  time  and  an 
exception  noted,  which  was  all  that  was 
asked.  Had  a  request  for  the  withdrawal 
of  a  juror  and  a  continuance  of  the  case 
been  made  and  refused,  and  an  exception 
granted,  the  incident  would  have  been  re- 
viewable here;  but,  as  it  is,  nothing  is  be- 
fore us,  and  the  assignment  is  dismissed. 
Brown  v.  Central  Pennsylvania  Traction  Co. 
237  Pa.  324,  85  Atl.  362. 

The  twenty-third  and  twenty-fourth  as- 
signments suggest  a  moat  interesting  point. 
C.  H.  Carr,  a  witness  for  the  defendant, 
had  testified  that  he  knew  both  the  plaintiff 
and  her  husband;  that  about  the  18th  of 
May,  1905,  eight  or  ten  days  before  the 
latter  had  left  his  home,  the  witness  had 
seen  the  couple  together  on  the  street  and 
overheard  a  conversation  between  them  in 
which  the  wife  had  confessed  to  her  hus- 
band that  the  child  about  to  be  bom  was 
not  his.  At  this  point  the  following  offer 
was  made:  "Counsel  for  defendant  also  of- 
fers to  show  by  C.  H.  Carr,  the  witness  on 
the  stand,  that  the  day  before  George 
Ickes  left  he  had  a  conversation  with  this 
witness,  in  which  he  told  the  witness  that 
he  had  trouble  with  his  wife  and  was  going 
to  leave,  and  that  the  witness  told  him 
'I  know  all  about  it.  I  overheard  the  con- 
versation.' And  he  then  and  there  told  the 
witness  that  his  reason  for  leaving  was  that 
his  wife  was  in  a  family  way,  and  that  he 
wasn't  the  father  of  the  child.  This  hap- 
pened the  day  before  he  left,  and  is  offered 
for  the  purpose  of  showing  his  reason  for 
leaving."  This  was  objected  to  as  "too  re- 
mote from  the  time  of  the  leaving  to  be  a 
part  of  the  res  gestcp,"  and  for  other  rea- 
sons. The  objection  was  sustained,  and  th^ 
appellant  now  assigns  the  rejection  of  the 
offer  as  error. 

The  plaintiff's  contention  was  that  the  de- 
fendant had  so  worked  upon  the  mind  of 
44  L.R.A.(N.S.) 


his  son  as  to  cause  him  to  leave  her  and 
join  the  Navy.  The  defense's  reply  was 
that  the  husband  had  left,  not  because  of 
any  advice  or  persuasion  of  his  father,  but 
as  the  result  of  other  moving  causes  oper- 
ating upon  his  mind  at  the  time,  the  chief 
of  which  was  the  alleged  unfaithfulness  of 
his  wife.  This  raised  an  issue  as  to  the 
motive  which  caused  George  Ickes  to  leave, 
which  involved  his  state  of  mind  as  a  prin- 
cipal fact  in  the  case.  How  could  this  be 
proved?  When  Ickes  was  called,  his  testi- 
mony was  objected  to  and  refused  because 
he  was  the  husband  of  the  plaintiff.  The 
only  way  that  his  state  of  mind  could  pos- 
sibly be  shown  was  by  proof  of  things  that 
he  said  and  did  at  the  time;  but  this  does 
not  necessarily  mean  at  the  very  moment 
of  his  departure.  In  the  present  case,  as 
in  many  other  cases  in  the  books,  con- 
fusion has  been  caused  by  losing  sight  of 
the  distinctions  between  contemporaneous 
spontaneous  exclamations  growing  out  of 
and  explanatory  of  an  event,  or  other  dec- 
larations directly  connected  with  and  form- 
ing part  of  the  res  gestm,  and  declara- 
tions relied  upon  solely  to  show  an  exist- 
ing intention  or  state  of  mind.  When  the 
court  determines  in  any  case  that  a  man's 
state  of  mind,  or  the  reason  why  he  did  a 
certain  act,  is  a  relevant  principal  fact  to 
be  ascertained,  that  is  the  particular  thing 
under  immediate  investigation,  and  what  he 
may  have  said  concerning  it  is  usually  the 
best  and  only  evidence  that  can  be  ob- 
tained on  the  subject;  but  the 'proofs  must 
always  be  restricted  to  declarations  in- 
dicating the  state  of  mind  at  the  time  of 
their  utterance. 

When  evidence  of  this  character  is  pro- 
duced sufficient  to  show  a  then  present  in- 
tention or  state  of  mind,  it  may  be  aa- 
«umed  to  have  continued  and  formed  the 
motive  which  controlled  the  doing  of  a  sub- 
sequent act  following  closely  thereafter,  if, 
under  all  the  surrounding  circumstances, 
one  would  naturally  associate  the  two  to- 
gether; and  it  is  for  the  jury  to  draw  the 
conclusion. 

With  this  understanding  of  the  prin- 
ciples just  adverted  to,  we  take  up  the  as- 
signments under  consideration,  and  find  that 
eight  or  ten  days  before  the  departure  of 
George  Ickes  the  witness  had  heard  him  ac- 
cuse his  wife  of  infidelity,  and  the  latter  s 
confession  that  the  child  she  was  then 
carrying  was  not  the  offspring  of  her  hus- 
band; and  that  only  the  day  before  Ickes 
left  he  had  said  to  this  witness  that  he 
was  about  to  do  so  because  he  was  not  the 
father  of  the  child.  What  better  character 
of  proof  was  it  possible  to  obtain  in  sup- 
port of  the  defendant's  contention  concern- 
ing the  motive  which  induced  his  son  to 
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leave  the  plaintiff  and  join  the  navy?  The 
testimony  offered  might  not  have  convinced 
the  jury,  but  it  was  competent  evidence  of 
a  relevant  fact  under  the  established  rules 
which  deal  with  declarations  indicating  in- 
tention or  state  of  mind.  The  general  prin- 
ciple is  well  stated  in  Sugdcn  v.  St.  Leon- 
ards, L.  R.  1  Prob.  Div.  154,  where  Mellish, 
L.  J.,  said:  "Wherever  it  is  material  to 
prove  the  state  of  a  person's  mind,  or  what 
was  passing  in  it,  and  what  were  his  in- 
tentions, there  you  may  prove  what  he  said, 
because  that  is  the  only  means  by  which 
you  can  find  out  what  his  intentions  were." 
Com.  V.  Trefethen,  157  Mass.  180,  24 
L.R.A.  235,  31  N.  E.  961,  is  a  leading  Ameri- 
can case  upon  the  point.  The  defendant  was 
charged  with  murder,  and  it  was  the  theory 
of  the  defense  that  the  alleged  victim  had 
committed  suicide.  The  defendant's  coun- 
sel offered  a  witness  to  prove  that  the  de- 
ceased had  come  to  her  (the  day  before  she 
left  her  home  and  about  three  weeks  before 
her  dead  body  was  found  in  a  river),  and 
stated  that  she  was  five  months  pregnant 
with  child,  and  that  she  was  going  to  drown 
herself.  The  offer  was  refused,  and  on  ap- 
peal this  ruling  was  reversed;  the  court 
saying:  "When  evidence  of  declarations  of 
any  person  is  offered  for  the  purpose  of 
showing  the  state  of  mind  or  intention  of 
that  person  at  the  time  the  declarations 
were  made,  the  declarations  undoubtedly 
'may  be  so  remote  in  point  of  time,  or  so 
altered  in  import  by  subsequent  change  in 
the  circumstances  of  the  maker,  as  to  be 
wholly  immaterial,  and  wisely  to  be  re- 
jected.' .  .  .  The  counsel  for  the  de- 
fendant concede  that  the  declaration  in  this 
case  is  not,  under  our  decisions,  admissible 
as  a  part  of  what  has  been  called  the  res 
gestcBy  although  some  courts  have  admitted 
similar  declarations  on  this  ground,  and 
they  also  concede  that,  fo  make  a  declara- 
tion admissible  on  this  ground,  it  must  ac- 
company an  act  which  directly  or  indirect- 
ly is  relevant  to  the  issue  to  be  tried,  and 
must  in  some  way  qualify,  explain,  or  char- 
acterize that  act,  and  be  in  a  legal  sense  a 
part  of  it.  .  .  .  They  contend  that  the 
declaration  is  some  evidence  of  the  state 
of  mind  or  intention  of  the  deceased  at  the 
time  she  made  it;  that  the  intention  which 
it  tends  to  prove  is  a  material  fact,  which, 
in  connection  with  other  facts  proved,  tends 
to  support  the  theory  of  suicide;  and  that 
the  state  of  mind  or  intention  in  the  mind 
of  a  person,  when  material,  can  be  proved 
by  evidence  of  his  declarations,  as  well  as 
of  his  acts,  particularly  when  the  person 
.  .  .  cannot  be  called  as  a  witness. 
.    .    .    The     fundamental     proposition     is 


ifestation,  which  must  be  some  look  or  ap- 
perance  of  the  fact  or  body,  or  some  act  or 
speech,  and  that  proof  of  either  or  all  of 
these  for  the  sole  purpose  of  showing  state 
of  mind  or  intention  of  the  person  is  proof 
of  a  fact  from  which  the  state  of  mind  or 
intention  may  be  inferred." 

In  State  v.  Mortensen,  26  Utah,  312,  73 
Pac.  562,  633,  another  murder  case,  it  was 
contended  at  trial  that  the  defendant  had 
induced  the  deceased  to  come  to  his  house  to 
collect  some  money  on  the  evening  of  the 
homicide.  On  appeal,  the  court  said :  "The 
appellant  also  complains  of  the  action  of 
the  court  in  permitting,  over  the  objection 
of  the  defense,  the  wife  of  the  deceased  to 
testify  that  after  supper,  on  the  night  of 
the  homicide,  as  her  husband  was  leaving 
the  house,  he  closed  the  door,  and  said  to 
her:  *I  am  going  over  to  Peter's  [the  de- 
fendant's] for  a  few  minutes  to  collect  some 
money.  I  will  be  back  soon.'  .  .  .  They 
are  declarations  of  the  intention  and  pur- 
pose of  the  deceased  to  meet  the  defendant, 
and  were  admissible,  as  original  evidence, 
under  one  of  the  exceptions  to  the  rule  of 
hearsay.  Some  courts  admit  such  declara- 
tions as  a  partt>f  the  res  gestw,  but  we  think 
that  they  more  properly  come  under  the  ex- 
ceptions to  the  rule  against  hearsay  evi- 
dence. .  .  .  The  evidence  of  these  declar- 
ations was  not  admitted  for  the  purpose  of 
showing  that  the  deceased  was  actually  at 
the  house  of  the  defendant,  but  to  show  what 
was  in  his  mind — what  his  intentions  were 
— at  the  time  of  utterance.  Evidence  of 
what  a  person's  intentions  were  is  rele- 
vant circumstantially  to  show  that  he  after- 
wards carried  out  his  designs.  .  .  . 
These  declarations,  as  appears,  were  made 
in  a  natural  way,  and  not  under  circum- 
stances of  suspicion,  and  therefore  proof  of 
them  was  admissible  not  only  to  show  the 
intentions  of  the  deceased,  but  also  as  show- 
ing his  intention  of  going  to  the  house  of 
the  defendant  for  a  legitimate  purpose." 

Rens  V.  Northwestern  Mut.  Relief  Asso. 
100  Wis.  266,  76  N.  W.  991,  is  another  illus- 
trative case.  It  was  an  action  on  a  life  in- 
surance policy  which  did  not  cover  death 
by  suicide.  The  defense  was  that  the  in- 
sured had  committed  suicide,  and  a  witness 
was  permitted  to  testify  to  declarations  by 
the  insured  within  twenty-four  hours  prior 
to  his  death,  to  the  effect  that  he  intended 
to  kill  himself.  In  sustaining  this  the  ap- 
pellate court  said:  "The  evidence  of  the 
declarations  of  the  deceased  within  twenty- 
four  hours  preceding  his  death,  tending  to 
show  an  intention  to  commit  suicide,  was 
properly  admitted.  The  question  was  as 
to  the  intention   of  Rens    [the   insured]    in 


that  an  intention  in  the  mind  of  a  person    firing  the  shot  [which  resulted  in  his  death], 
can  only  be  shown  by  some  external  man-    and,  when  such  is  the  question,  declarations 
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of  the  party  \irhich  are  so  close  in  point  of 
time  to  the  act  as  to  justify  a  reasonable 
probability  that  he  carried  his  declared  in- 
tention into  execution  are  admissible  as 
original  evidence,  provided  they  are  made 
under  circumstances  precluding  the  idea  of 
misrepresentation  or  bad  faith."  Also  see 
Hale  V.  Life  Indemnity  &  Invest.  Co.  65  Minn. 
648,  68  N.  W.  182;  Sharland  v.  Washington 
L.  Ins.  Co.  41  C.  C.  A.  307,  101  Fed.  206; 
Powell  V.  Olds,  9  Ala.  861;  Viles  v.  Walt- 
ham,  157  Mass.  542,  34  Am.  St.  Rep.  311, 
32  N.  E.  901;  Hodge  v.  State,  26  Fla.  11,  7 
So.  593;  State  v.  Hayward,  62  Minn.  474, 
65  N.  W.  63;  Worth  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (C.  C.)  51  Fed.  171;  Mutual  L. 
Ins.  Co.  V.  Hillmon,  145  U.  S.  285,  36  L.  ed. 
706,  12  Sup.  Ct.  Rep.  909;  State  ex  rel. 
Bartlett  v.  Davis,  69  N.  H.  350,  41  Atl. 
267;  Folks  v.  Burnett,  47  Mo.  App.  564; 
State  V.  Power,  24  Wash.  34,  63  L.R.A.  902, 
63  Pac.  1112,  and  Seifert  v.  State,  160  Ind. 
464,  98  Am.  St.  Rep.  340,  67  N.  E.  100. 
While  we  cite  no  Pennsylvania  case,  wc  find 
none  adverse  to  the  doctrine  here  stated, 
and  we  have  Gilchrist  v.  Bale,  8  Watts,  355, 
34  Am.  Dec.  469,  where,  under  circumstances 
somewhat  like  those  of  the  case  at  bar,  tes- 
timony of  similar  import  was  admitted, 
although,  on  the  facts  peculiar  to  that  case, 
upon  a  different  theory. 

That  the  greater  part  of  the  testimony 
called  to  our  attention  in  the  present  as- 
signments was  admissible  upon  the  theory 
which  we  have  elaborated  is  amply  sus- 
tained by  the  above  line  of  cases,  and  other 
like  authorities,  such  as  3  Wigmore  on  Evi- 
dence, §  1725,  and  its  admissibility  was  not 
at  all  dependent  upon  the  authorities  on 
contemporaneous  spontaneous  declarations 
connected  with  or  induced  by  the  happen- 
ing of  an  event.  But  part  of  the  testimony 
offered,  as  presented,  was  irrelevant  and 
inadmissible,  viz,,  the  tender  of  proof  that 
the  witness  had  said  to  George  Ickes,  "I 
know  all  about  it.  I  overheard  the  conver- 
sation." While  it  may  be  that  the  admis- 
sion of  this  testimony  would  not  have  been 
cause  for  a  reversal,  yet  we  cannot  say  that 
its  refusal  was  error;  and  when  an  offer 
containing  relevant'  and  irrelevant  matters 
is  made  as  a  whole,  the  trial  judge  is  not 
bound  to  separate  the  good  from  the  bad, 
but  may  reject  it  all.  Sennett  v.  Johnson, 
9  Pa.  335 ;  Wharton  v.  Douglass,  76  Pa. 
273;  Smith  v.  Arsenal  Bank,  104  Pa.  518; 
Citizens'  &  M.  Sav.  Bank  &  T.  Co.  v.  Gilles- 
pie, 115  Pa.  564,  9  Atl.  73;  Evans  v.  Evans, 
155  Pa.  572,  26  Atl.  755;  Mundis  v.  Emig, 
171  Pa.  417,  32  Atl.  1135;  Mease  v.  United 
Traction  Co.  208  Pa.  434,  57  Atl.  820.  Un- 
der the  circumstances,  taking  the  offer  as 
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a  whole,  it  cannot  be  held  that  error  was 
committed  in  the  rulings  complained  of, 
and  the  assignments  will  have  to  be  dis- 
missed. We  have,  however,  treated  the  sub- 
ject fully,  because,  on  other  assignments 
whith  we  are  about  to  discuss,  the  case  must 
go  back  for  a  retrial. 

The  fifth  and  sixth  specifications  assign 
for  error  the  admission  of  certain  testimony 
by  the  plaintiff  concerning  efforts  made  and 
expenses  incurred  to  support  her  child  after 
the  alleged  desertion,  and  the  eleventh, 
twelfth,  and  thirteenth  complain  of  parts  of 
the  cross-examination  of  the  defendant,  per- 
mitted under  objection  and  exception,  in 
which  he  was  interrogated  concerning  an 
authority  given  to  him  by  his  son  to  collect 
the  latter's  wages  as  a  member  of  the  navv, 
and  as  to  the  amounts  he  had  received  there- 
from. None  of  the  matters  covered  bv 
the  testimony  called  to  our  attention  in 
these  assignments  was  relevant  to  the  issues 
being  tried,  and  its  effect  must  have  been 
to  prejudice  the  jury  against  the  defendant 
and  swell  the  damages  in  favor  of  the  plain- 
tiff. In  a  case  of  this  kind,  where  human 
sentiment  is  apt  to  play  a  leading  part,  the 
trial  judge  should  be  most  cautious  not  to 
admit  evidence  which  might  have  a  tendency 
to  bias  the  jury  against  either  side,  unless 
clearly  relevant  and  competent;  and  t'^ie 
is  particularly  so  where  the  action  is  against 
a  father,  for  there  a  clear  case  of  want  of 
justification  must  be  shown  before  he  can 
be  held  responsible.  Gernerd  v.  Gremerd, 
185  Pa.  233,  237,  40  L.RJ^.  549,  64  Am. 
St.  Rep.  646,  39  Atl.  884.  These  assign- 
ments are  sustained. 

The  twenty-fifth  assignment  complains  of 
the  refusal  to  admit  in  evidence  testimonv 
by  Carr  to  the  effect  that  George  Ickes  had 
said  that  the  woman  with  whom  the  wit- 
ness had  heard  Him  talking  was  his  wife. 
As  to  this,  it  is  sufiScient  to  say  that  the 
testimony  was  entirely  unnecessary,  since 
Carr  had  previously  sworn  that  he  knew 
the  plaintiff  by  sight,  and  had  identified 
her  in  the  courtroom  as  the  woman  he  liad 
seen  Ickes  talking  to.  This  assignment  is 
overruled.  We  have  examined  all  the  re- 
maining assignments.  They  have  no  merit, 
and  may  be  dismissed  without  further  com- 
ment. 

The  judgment  is  reversed  with  a  venire 
facias  de  novo. 

Fell,  Ch.  J.,  and  Broim  and  Stewart, 

J  J.,  concur  in  the  reversal  of  this  judg- 
ment, but  dissent  from  so  much  of  the  opin- 
ion of  the  majority  of  the  court  as  sustains 
the  twenty-third  and  twenty-fourth  assign- 
ments of  error. 
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which  remain  under  the  control  of  the  land- 
lord. 


CIAIi   COURT. 


FLORENCE  HAWKES 

V. 

BROADWALK  SHOE  COMPANY. 

(207  Mass.  117,  92  N.  E.  1017.) 

Master  ^  tenant  —  common  stairway 
—  ways. 

1.  The  common  stairways  in  a  building 
leased  to  different  tenants/  which  remain 
under  the  control  of  the  landlord,  are  not 
part  of  the  ways  and  works  of  any  par- 
ticular tenant,  within  the  meaning  of  the 
employers'  liability  act  requiring  ways  and 
works  to  be  kept  safe  for  employees. 

Tenant  —  common  stairways  »  liabil- 
ity for  safety. 

2.  The  lessee  of  space  in  a  building  is 


(November  22,   1910.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Essex  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  E.  Cranshaw  for  plaintiff. 

Messrs.  Knox  &  Walsh,  for  defendant: 

The  defendant  had  no  control  over  the 
stairway,  and  no  right  other  than  the  right 
to  use  it  in  common  with  the  other  tenants. 

Trask  v.  Old  Colony  R.  Co.  156  Mass.  298, 


Note.  ^  Parts  of  building  used  in  coiii- 
tnon  by  all  tenants  as  part  of  worlcs 
and  ways  of  particular  tenant  within 
employers*   liability  act. 

While  numerous  cases  have  discussed  the 
question  what  are  "works  and  ways"  with- 
in the  meaning  of  employers'  liability  acts, 
no  case  other  than  Hawkbs  v.  Broadwalk 
Shoe  Co.  seems  to  have  passed  on  the  pre- 
cise question  indicated  in  the  title  of  this 
note. 

For  a  full  discussion  of  landlord's  re- 
sponsibility for  condition  of  portion  of 
leased  premises  remaining  under  his  con- 
trol, see  notes  to  DoUard  v.  Roberts,  14 
L.R.A.  238;  Jones  v.  Millsaps,  23  L.R.A. 
155;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Berry,  46  L.R.A.  85;  and  Siggins  v.  McGill, 
3   L.R.A.(N.S.)    316. 

As  to  assumption  by  tenant's  employees 
of  risk  of  unsafe  portions  of  building  re- 
maining in  landlord's  possession,  see  note 
to  B.  Shoninger  Co.  v.  Mann,  3  L.R.A. 
(N.S.)   1097. 

The  following  analogous  cases,  some  of 
which  the  court  in  Hawkes  v.  Broadwalk 
Shoe  Co.  considers  in  arriving  at  its  deci- 
sion, may  be  consulted  with  profit.  No  com- 
plete search,  however,  has  been  made  for 
this  class  of  cases. 

"The  course  which  a  workman  would  in 
ordinary  circumstances  take  in  order  to  go 
from  one  part  of  a  shop  where  a  part  of 
the  business  is  done,  when  the  business  ^of 
the  employer  requires  him  to  do  so,  must 
be  regarded  as  a  'way.' "  Willetts  v.  Watt 
(C.  A.)  [1892]  2  Q.  B.  92,  per  Lord  Esher. 
A  platform  used  by  one  in  installing  a 
heating  plant  in  the  building  of  a  railroad 
company  has  been  held  to  constitute  a 
"way"  within  the  employers'  liability  act, 
for  the  safetv  of  which  the  one  installing 
the  heating  plant  was  liable  to  his  servants, 
although  the  platform  belonged  to  the  rail- 
road company.  Webb  v.  B.  F.  Sturtevant 
Co.  157  App.  Div.  19,  141  N.  Y.  Supp.  906. 

So,  it  lias  been  held  that  contractors, 
by  setting  a  servant  to  work  on  the  prem- 
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ises  of  a  third  person,  where  there  are 
movable  steps  leading  into  a  cellar,  going 
down  which  a  servant  was  injured,  cannot 
be  said  to  adopt  the  steps  as  a  way  used 
in  their  business.  Regan  v.  Donovan,  159 
Mass.  1,  33  N.  £.  702  (injury  was  caused 
by  the   steps  falling). 

And  the  hatch  oi  a  vessel  was  held  in 
Hyde  v.  Booth,  188  Miss.  290,  74  N.  E.  337, 
not  to  be  part  of  the  ways,  works,  or  ma- 
chinery of  a  stevedore  engaged  in  unload- 
ing it,  the  hatch  belonging  to  the  vessel, 
over  which  the  stevedore  had  no  control. 

It  was  held  in  Trask  v.  Old  Colony  R. 
Co.  156  Mass.  298,  31  N.  £.  6,  15  Am.  Neg. 
Cas.  440,  that  a  defect  in  the  track  of  a 
railroad  company  over  which  another  com- 
pany had  no  control,  but  on  which  it  some- 
times had  to  go  to  get  its  cars,  did  not 
constitute  a  detect  in  the  *'ways,  works  or 
machinery"  of  the  latter  pompany.  "It 
may  not  be  necessary,"  said  the  court, 
in  order  to  render  an  employer  liable  for 
an  injury  occurring  to  an  employee  through 
a  defect  in  the  ways,  works,  or  machinery, 
that  they  should  belong  to  him,  but  it 
should  at  least  appear  that  he  has  the 
control  of  them,  and  that  they  are  used  in 
his  business  by  his  authority.  .  .  .  The 
occasional  use  by  each  company  of  the 
track  of  the  other,  in  delivering  and  tak- 
ing cars  in  the  course  of  business,  would 
not,  to  that  extent,  make  the  track  of  each 
a  part  of  the  ways,  works,  or  machinery 
of  the  other. 

So,  cars  over  which  a  railroad  company 
had  no  cpntrol  were  held  not  to  constitute 
a  part  of  the  company's  "ways,  works,  or 
machinery."  Coffee  v.  New  York,  N.  H.  k 
H.  R.  Co.  155  Mass.  21,  28  N.  E.  1128;  Dunn 
V.  Boston  &  N.  Street  R.  Co.  189  Mass.  62, 
109  Am.  St.  Rep.  601,  75  N.  E.  76. 

A  car,  however,  belonging  to  another 
company,  being  used  as  a  passageway  for 
defendant  company's  employees  in  unload- 
ing freight,  was  held  a  part  of  its  "ways, 
works,  and  machinery,"  in  Foster  v.  New 
York,  N.  H.  &  H.  R.  Co.  187  Mass.  21,  72 
N.  E.  831.  J.  D.  0. 
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31  N.  E.  6,  16  Am.  Neg.  Cas.  440;  Kirk  v. 
Sturdy,  187  Mass.  87,  72  N.  E.  349;  Poor  v. 
Sears,  154  Mass.  530,  26  Am.  St.  Rep.  272, 
28  N.  E.  1046;  Engel  v.  New  York,  P.  &  B. 
R.  Co.  160  Mass.  260,  22  L.R.A.  283,  35  N. 
E.  647;  Coffee  v.  New  York,  N.  H.  &  H.  R. 
Co.  165  Mass.  21,  28  N.  E.  1128;  Moynihan 
V.  King's  Windsor  Cement  Dry  Mortar  Co. 
168  Mass.  460,  47  N.  E.  425,  3  Am.  Neg. 
Rep.  185;  Hyde  v.  Booth,  188  Mass.  290,  74 
N.  E.  337;  Dunn  v.  Boston  &  N.  Street  R. 
Co.  189  Mass.  62,  109  Am.  St.  Rep.  601,  76 
N.  E.  76. 

Knowlton,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  action  is  brought  against  the  plain- 
tiff's employer  to  recover  for  an  injury  re- 
ceived by  falling  upon  a  stairway  which 
is  alleged  to  have  been  slippery  and  dan- 
gerous from  an  accumulation  of  snow  and 
ice  upon  it.  The  defendant  occupied  the 
second  story  of  a  three-story  building, 
as  a  tenant  at  will  of  the  owner.  The 
first  and  third  stories  were  occupied  by 
other  tenants  at  will.  The  tenant  of  the 
third  floor  had  a  right  to  use,  in  common 
with  the  defendant,  an  interior  stairway 
leading  down  to  a  doorway  opening  upon  a 
platform  outside  of  the  building.  From  this 
platform,  steps,  ten  in  number,  led  down  to 
the  groimd  at  a  point  about  fifteen  feet  dis- 
tant from  the  public  sidewalk,  and  these 
were  used  by  all  the  tenants  of  the  building. 
The  platform  and  steps  were  about  8  feet 
wide,  and  the  steps  passed  down  by  the  front 
wall  of  the  building,  with  a  railing  running 
down  to  the  ground  over  the  outer  ends  of 
the  steps.  The  only  question  in  the  case  is 
whether  these  steps  were  a  part  of  the  ways 
or  works  of  the  defendant,  which  it  was 
bound  to  keep  safe  for  the  use  of  the  plain- 
tiff. 

The  declaration  is  under  the  employers' 
liability  act  (Rev.  Laws,  chap.  106,  §§  71- 
79),  and  the  argument  is  made  under  the 
provisions  of  that  act  and  the  analogous 
doctrines  of  the  common  law. 

The  legal  relation  of  the  defendant  to  the 
steps  where  the  accident  happened  seems  to 
be  that,  as  a  tenant  of  the  second  story  of 
the  building,  it  was  given  a  right,  in  com- 
mon with  others,  to  pass  over  the  way  from 
tlie  street  and  up  the  steps  and  over  the 
platform  and  through  the  interior  passage- 
ways to  the  premises  occupied  by  it  as  a  ten- 
ant, while  the  landlord  retained  the  posses- 
sion and  control  of  the  steps  and  other  parts 
of  the  passageway,  subject  only  to  the  rights 
of  the  tenants  to  pass  over  them.  Under 
the  decisions,  we  are  of  opinion  that  these 
steps  were  not  a  part  of  the  defendant's 
ways  or  works  within  the  meaning  of  the 
employers'  liability  act.  In  Coffee  v.  New 
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York,  N.  H.  &  H.  R.  Co.  156  Mass.  21-23, 
28  N.  E.  1128,  the  court  said  that,  by  the 
language  in  the  statute,  "we  understand 
something  in  the  place,  or  means,  appliances, 
or  instrumentalities  provided  by  the  employ- 
er for  doing  or  carrying  on  the  work  which 
is  to  be  done.  The  use  of  other  words  may 
not  make  the  meaning  clearer,  but  it  would 
seem  that  there  must  be  a  defect  in  some- 
thing which  can  in  some  sense  be  said  to  be 
provided  by  the  employer."  These  steps 
were  not  even  upon  the  premises  of  the  em- 
ployer. They  were  not  used  in  his  business, 
but  they  were  a  part  of  the  way  over  which 
the  employer  had  a  right  of  passage  for  it- 
self and  its  employees,  to  enable  theni  to 
reach  its  place  of  business.  In  Moynihan  v. 
King's  Windsor  Cement  Dry  Mortar  Co.  168 
Mass.  450^52,  47  N.  E.  425,  3  Am.  Neg.  Rep. 
185,  upon  the  question  whether  a  swinging 
stage  was  a  part  of  the  defendant's  ways, 
works,  or  machinery,  the  court  said:  "It 
would  seem  that  an  action  could  not  be  sup- 
ported on  that  ground,  without  proof  that 
the  defendant  controlled  or  managed  it. 
Trask  v.  Old  Colony  R.  Co.  156  Mass.  298,  31 
N.  E.  6,  15  Am.  Neg.  Cas.  440;  Engel  v.  New 
York,  P.  &  B.  R.  Co.  160  Mass.  260,  22  LJLA. 
283,  35  N.  E.  647."  See  also  Hyde  v.  Booth, 
188  Mass.  290,  74  N.  £.  337;  Dunn  v.  Boston 
&  N.  Street  R.  .Co.  189  Mass.  62, 109  Am.  St 
Rep.  601,  75  N.  E.  76.  In  holding  that  the 
steps  were  not  a  part  of  the  defendant's 
ways  or  works,  we  do  not  find  it  necessary  to 
go  so  far  as  this  court  has  formerly  gone  in 
deciding  similar  cases. 

It  is  equally  true,  for  the  same  reasons, 
that  the  defendant  was  not  liable  to  the 
plaintiff  for  the  condition  of  the  place  at 
common  law.  The  party  responsible  for  the 
safety  of  the  steps  to  the  persons  using  them 
by  invitation  was  their  owner,  who  retained 
them  in  his  control.  As  a  master,  the  defend- 
ant was  liable  to  its  servant  at  common  law 
only  for  the  condition  of  those  things  provid- 
ed by  it  which  were  directly  connected  with 
the  business.  The  plaintiff  has  argued,  un- 
der the  deciaion  in  Woods  v.  Natunkeag 
Steam  Cotton  Co.  134  Mass.  357,  45  Am. 
Rep.  344,  that  the  owner  of  the  building 
would  not  be  liable  to  this  plaintiff,  who  was 
there  under  the  tenant's  right,  and  that 
therefore  the  tenant  ought  to  be  held  liable. 
That  decision  goes  upon  the  ground  that  a 
tenant  who,  in  connection  with  the  hiring  of 
his  premises,  hires  a  right  of  way  over  other 
property  of  his  landlord,  takes  the  way  as  it 
is,  except  for  concealed  defects  of  which 
the  landlord  ought  to  inform  him,  and  that 
the  landlord  is  not  bound  to  change  its  con- 
struction or  obvious  condition;  also  upon 
the  further  ground  that  the  hiring  of  such  a 
right  of  way  does  not  put  upon  the  landlord 
a  duty  of  removing  snow  and  ice  which  ae- 
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cumulate  solely  from  natural  causes.  The 
hirer  takes  his  right  to  use  the  way  as  it 
may  be  affected  by  snow  or  rain  falling  upon 
it.  In  that  case  it  appeared  that  there  was 
no  change  in  the  condition  of  the  steps,  "ex- 
cept that  resulting  from  the  accumulation 
of  ice  and  snow."  While  it  was  held  that  the 
landlord  was  not  bound  to  change  the  con- 
struction of  the  steps,  nor  to  remove  snow 
or  ice  that  accumulated  on  them  from  nat- 
ural causes,  it  was  not  decided  that  the 
landlord  might  not  be  liable  for  a  negligent 
use  of  the  steps  by  himself  or  by  other  per- 
sons, which  left  them  in  a  very  rough  and 
dangerous  condition. 

The  liability  of  the  defendant  in  this  case 
does  not  depend  upon  the  question  whether 
the  owner  is  liable,  nor  can  the  plaintiff  just- 
ly complain  if  she  is  held  to  the  rule  appli- 
cable between  landlord  and  tenant,  that  one 
having  a  right  of  way  out  of  doors  cannot 
compel  the  owner  of  the  way  to  protect  it 
from  the  direct  effects  of  rain  or  snow^ 

Exceptions  overruled. 


MASSAOHUSSTTS    SUPREMS    JUDI- 
OIAIi  COURT. 

FRANK  M.  THAYER 

V. 

OLD  COLONY  STREET  RAILWAY  COM- 
PANY. 

(214  Mass.  234,  101  N.  E.  368.) 

Carrier  ^  ejection  of  Intoxicated  per- 
son-» Injury  to  fellow  passenger. 

1.  A  street  car  company  is  liable  for  in- 
jury to  a  passenger  who  is  dragged  from  his 


seat  and  thrown  from  the  car  in  an  attempt 
to  eject  an  intoxicated  passenger  from  the 
car,  if  its  employees  engaged  in  ejecting  the 
passenger  do  not  exercise  reasonable  care 
to  avoid  injury  to  other  passengers  by  their 
undertaking. 

ICvidence  •»  passenger      ejected      from 
street  car  —  condition  on  other  car. 

2.  Upon  the  question  of  the  condition  of 
a  passenger  ejected  from  a  street  car,  evi- 
dence of  his  condition  when  he  boards  an- 
other car  immediately  afterward  may  be  ad- 
mitted. 

(April  1,  1913.) 

EXCEPTIONS  by  plaintiflf  to  rulings  of 
the  Superior  Court  for  Plymouth  Coun- 
ty made  during  the  trial  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nutter,  King,  &  O'Reilly,  for 
plaintiff: 

The  manner  of  an  ejection,  with  refer- 
ence to  the  other  passengers  in  the  car,  must 
depend  almost  wholly  upon  the  conduct  of 
the  objectionable  passenger,  which  it  is 
sought  to  put  an  end  to  or  to  prevent. 

Goddard  v.  Grand  Trunk  R.  Co.  67  Me. 
202,  2  Am.  Rep.  30,  8  Am.  Neg.  Cas.  316; 
Com.  V.  Brockton  Street  R.  Co.  143  Mass. 
501,  10  N.  E.  606;  2  Am.  &  Eng.  Enc.  Law, 
553,  note  3. 

Violation  of  the  rule  of  the  defendant  re- 
quiring the  expulsion  of  drunken  and  obnox- 
ious passengers  in  itself  was  evidence  of  the 
conductor's  negligence. 

Cobb  V.  Boston  Elev.  R.  Co.  179  Mass.  212, 
60  N.  E.  476;  Stevens  v.  Boston  Elev.  R.  Co. 
184  Mass.  476,  69  N.  E.  338,  15  Am.  Neg.  Rep. 


Note,  ^  lAdbiUty  for  injury  to  passenger 
resulting  front  attempted  ejection  by 
carrier  of  fellow  passenger, 

• 

The  rule  seems  to  be  that  a  carrier  is  not 
liable  for  injuries  to  a  pasenger  resulting 
from  ejecting  or  attempting  to  eject  a  fel- 
low passenger  by  the  carrier,  where  the  car- 
rier's servants  use  reasonable  care  in  per- 
forming their  duty;  but  if  they  fail  to  use 
such  care,  recovery  may  be  had  for  the  re- 
sulting injuries. 

Thus,  in  Chesapeake  Sl  0.  R.  Co.  v.  Robi- 
nett,46LJt.A.(N.S.)  — ,  it  was  held  that  a 
passenger  cannot  recover  damages  for  injury 
inflicted  upon  her  by  the  act  oi  train  hands 
in  pushing  her  father  against  her  in  an  at- 
tempt to  eject  him  from  the  train,  using  no 
more  force  than  was  necessary,  if,  because  of 
his  intoxication,  refusal  to  surrender  his 
ticket,  and  abuse,  he  rendered  himself  sub- 
ject to  ejection,  and  his  resistance  thereto 
caused  the  impact  with  the  person  injured. 

And  in  Spade  v.  Lynn  &  B.  R.  Co.  172 
Mass.  488,  43  L.R.A.  832,  70  Am.  St.  Rep. 
298,  62  N.  E.  747,  6  Am.  Neg.  Rep.  367,  it 
44  L.RA.(N.S.) 


was  held  that  a  passenger  standing  in  the 
aisle  of  the  car,  who  was  frightened  and 
injured  by  having  a  drunken  person  thrown 
upon  her  by  being  jostled  by  another  drunk- 
en person  who  was  being  rightfully  ejected 
by  the  conductor,  could  not  recover  there- 
for, the  court  saying  that  "if  the  fall  upon 
the  plaintiff  was  the  necessary  consequence 
of  a  lawful  and  reasonable  act,  then  it  was 
one  of  the  risks  which  she  [the  injured  pas- 
senger] assumed  when  she  took  her  pas- 
sage." The  court  here  intimated,  however, 
that,  had  there  been  negligence  and  a  bat- 
tery, the  injured  person  could  have  re- 
covered for  fright  caused  by  the  battery. 

And  see  Cobb  v.  Boston  Elev.  R.  Co.  179 
Mass.  212,  60  N.  E.  476,  set  out  jn  Thayeb 
V.  Old  Colony  Street  R.  Co.,  wherein  it 
was  held  that  a  passenger  in  the  aisle  of 
a  car,  who  was  injured  by  being  tripped  by 
a  drunken  man  who  was  being  ejected  by 
the  conductor  in  the  performance  of  his 
duty,  could  not  recover  for  the  injury  so 
sustained,  there  being  no  evidence  of  negli- 
gence upon  the  part  of  the  conductor. 

So,  it  has  been  held  that  a  carrier  is  not 
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338;  Burns  v.  Worcester  Consol.  Street  R. 
Co.  193  Mass.  63,  78  N.  E.  740;  Crowley  v. 
Boston  Elev.  R.  Co.  204  Mass.  241,  90  N.  E. 
532. 

Messrs.  Asa  P.  French  and  James  S. 
Allen,  Jr.,  for  defendant: 

It  was  the  duty  of  the  conductor  to  re- 
move the  objectionable  passenger,  and  he 
was  justified  in  doing  so  promptly. 

Cobb  y.  Boston  Elev.  R.  Co.  179  Mass.  212, 
60  N.  E.  476;  Spade  v.  Lynn  &  B.  R.  Co.  168 
Mass.  285,  38  L.R.A.  512,  60  Am.  St  Rep. 
393,  47  N.  E.  88,  2  Am.  Neg.  Rep.  566,  on 
subsequent  appeal,  172  Mass.  488,  43  L.R.A. 
832,  70  Am.  St.  Rep.  298,  52  N.  E.  747,  6 
Am.  Neg.  Rep.  367;  Jacobs  v.  West  End 
Street  R.  Co.  178  Mass.  116,  59  N.  £.  639,  9 
Am.  Neg.  Rep.  490. 

The  right  and  obligation  of  the  conductor 
to  act  promptly  when  he  knows  that  a  per- 
son is  obnoxious  or  disorderly,  or  in  a  condi- 
tion in  which  he  is  likely  to  become  so,  fol- 
lows moreover,  from  the  fact  that  his  em- 
ployer would  be  liable  for  a  delay  in  the 
performance  of  his  duty  resulting  in  an  in- 
jury to  a  passenger. 

Kuhlen  v.  Boston  &  N.  Street  R.  Co.  193 
Mass.  341,  7  L.R.A.(N.S.)  729,  118  Am.  St. 
Rep.  516,  79  N.  E.  815. 

If  the  conductor  had  reasonable  ground 
for  apprehending  that  the  passenger  after- 
ward ejected  would  be  obnoxious,  offensive, 
or  dangerous,  then  it  was  the  duty  of  the 
conductor  to  take  him  off. 

Vinton  v.  Middlesex  R.  Co.  11  Allen,  304, 
87  Am.  Dec.  714,  8  Am.  Neg.  Cas.  369; 
Murphy  v.  Union  R.  Co.  118  Mass.  228,  8 
Am.  Neg.  Cas.  405;  Hudson  v.  Lynn  &  B.  R. 
Co.  178  Mass.  64,  59  N.  E.  647,  9  Am.  Neg. 
Rep.  493. 

Braley,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  lawfully  could  have  ex- 
cluded from  the  car  on  which  the  plaintiff 
was  a  passenger,  persons  who,  from  intoxi- 
cation or  by  the  use  of  indecent  or  profane 
language,  might  cause  annoyance  and  dis- 
comfort to  other  passengers.  Or  where 
the  conduct  of  a  person  who  has  become 
a  passenger  is  so  offensive  and  disorder- 
ly as  reasonably  to  warrant  the  inference 
that   inconvenience   or   annoyance   may   be 


caused,  expulsion  can  be  enforced,  even  if  no 
overt  act  of  positive  disturbance  has  been 
committed.  The  carrier  is  not  required  to 
await  the  final  outbreak  with  its  probable 
consequences,  before  taking  appropriate  ac- 
tion. Connors  v.  Cunard  S.  S.  Co.  204  Mass. 
310,  316,  26  L.R.A.(N.S.)  171,  134  Am.  St. 
Rep.  662,  90  N.  £.  601,  17  Ann.  Gas.  1051 ; 
Jackson  v.  Old  Colony  Street  R.  Co.  206 
Mass.  477,  485,  30  L.R.A.(N.S.)  104C,  92 
N.  E.  725,  19  Ann.  Cas.  615. 

In  common  with  his  copassengers  the 
plaintiff  had,  by  the  contract  of  carriage,  in- 
voked the  protection  and  benefit  of  this  rule, 
whenever  the  defendant,  acting  through  its 
conductor  in  charge  of  the  car,  deemed  its 
enforcement  reasonably  necessary.  Jacobs  v. 
West  End  Street  R.  Co.  178  Mass.  116,  118, 
59  N.  E.  639,  9  Am.  Neg.  Rep.  490;  Oobb  v. 
Boston  Elev.  R.  Co.  179  Mass.  212,  60  N.  E. 
476.  The  evidence  as  to  the  intoxicated  con- 
dition and  unseemly  behavior  of  the  person 
ejected,  whose  name  does  not  appear,  amply 
warranted  the  jury  in  finding,  as  their  ver- 
dict for  the  defendant  shows,  that  his  ex- 
pulsion had  been  justifiable.  But  the  action 
is  not  between  him  and  the  company.  It  is 
brought  by  a  passenger  who,  during  the 
process  of  ejection,  and  by  the  mode  of  re- 
moval adopted,  had  been  lifted  from  hia  seat, 
forced  from  the  car,  and  thrown  to  the 
ground.  The  defendant  was  bound  to  pro- 
tect the  plaintiff  from  personal  harm  at  the 
hands  of  its  servants,  whether  the  injuries 
were  wilfully  or  negligently  inflicted.  St. 
John  V.  Eastern  R.  Co.  1  Allen,  544: 
Jackson  v.  Old  Colony  Street  R.  Co.  206 
Mass.  477,  30  L.R.A.(N.S.)  1046,  92  N.  E. 
725,  19  Ann.  Cas.  615;  Ramsden  v.  Boston 
&  A.  R.  Co.  104  Mass.  117,  120,  6  Am.  Rep. 
200,  8  Am.  Neg.  Cas.  372;  Gray  v.  Boston  k 
M.  R.  Co.  168  Mass.  20,  46  N.  E.  397,  1  Am. 
Neg.  Rep.  618.  It  is  not  relieved  from  lia- 
bility by  proof  that  ejection  was  warranted, 
and  no  more  force  had' been  used  on  the 
person  ejected  than  was  reasonably  neces- 
sary. The  evidence  must  go  farther.  It 
should  appear  that  the  plaintiff's  injuries 
did  not  result  from  the  conductor's  negli- 
gence. Gray  v.  Boston  &  M.  R.  Co.  168 
Mass.  20,  46  N.  E.  397,  1  Am.  Neg.  Rep.  618. 
The  defendant  places  great  reliance  upon 
Spade  V.  Lynn  &  B.  R.  Go.  172  Mass.  488, 


liable  for  mere  fright  of  a  passenger  caused 
by  wrongfully  assaulting  her  father  and 
ejecting  him  from  the  train  in  her  presence, 
where  there  was  no  physical  impact;  but 
that,  if  the  carrier's  servants,  in  so  wrong- 
fully ejecting  her  father,  threw  him  against 
her  to  her  injury,  such  physical  impact  con- 
stituted an  assault  and  battery  upon  her, 
and  the  carrier  is  liable  for  the  injury  and 
the  fright  resulting  therefrom.  Chesapeake 
&  O.  R.  Co.  V.  Robinett,  supra. 

A  case  somewhat  analogous  to  those  above 
44  L.R.A.(N.S.) 


set  out  is  Gray  v.  Boston  &  M.  R.  Co.  168 
Mass.  20,  46  N.  £.  397,  1  Am.  Neg.  Rep. 
618,  wherein  it  was  held  that  one  who,  while 
entering  the  carrier's  station  for  the  pur- 
pose of  becoming  a  passenger,  was  injured 
by  the  carrier's  servant  in  ejecting  a  per- 
son from  the  station,  could  recover  for  puch 
injuries,  the  ground  of  the  decision  evi- 
dently being  that  the  servant  was  negligent 
in  tlie  manner  of  ejecting  the  man  from  its 
waiting  room.  Q.  J.  C. 
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43  L.R.A.  832,  70  Am.  St.  Rep.  298,  52  N.  E. 
747,  5  Am.  Neg.  Rep.  367,  and  Cobb  v.  Boston  [ 
Kiev.  R.  Co.  179  Mass.  212,  60  N.  E.  476,  as 
exonerating  it.  But  in  the  first  case  the 
question  now  presented  was  left  undecided, 
while  in  the  second  case  the  plaintiff,  when 
about  to  take  a  seat  in  a  car  with  a  crowded 
aisle,  was  tripped  by  contact  with  an  intox- 
icated man  whom  the  conductor  waa  remov- 
ing in  accordance  with  the  rules  of  the  road. 
The  decision  for  the  defendant  is  put  ex- 
pressly upon  the  ground  that  under  the  cir- 
cumstances it  was  not  reasonable  for  the 
passengers  who  were  standing  to  require  the 
conductor  to  wait  until  they  had  been  seated 
before  attempting  the  removal,  and  the  evi- 
dence failed  to  show  any  negligence  towards 
the  plaintiff.  A  passenger  by  his  contract, 
and  where  he  is  innocent  of  any  wrongdoing, 
does  not  as  matter  of  law,  however,  assume 
the  risk  during  transportation  of  being 
pushed  bodily  from  the  car  by  the  carrier's 
servant,  while  the  servant  is  engaged  in  law- 
fully ejecting  an  obnoxious  person.  It  would 
be  a  violation  not  merely  of  the  essence  of 
the  rule  which  springs  from  the  contract  it- 
self, to  declare  that  while  disorder  can  be 
suppressed,  and  if  necessary  those  engaged 
therein  expelled,  the  carrier  can  remove  the 
objectionable  person  regardless  of  the  per- 
sonal welfare  of  orderly  passengers,  for 
whose  protection  the  act  of  expulsion  is  un- 
dertaken. 

The  standard  of  care  required  as  between 
passenger  and  carrier,  while  spoken  of  as 
the  highest  degree  of  care,  means  reasonable 
or  due  care  under  the  circumstances.  Mar- 
shall V.  Boston  &  W.  Street  R.  Co.  195  Mass. 
284,  81  N.  E.  195.  Whether  reasonable  and 
ordinary  care  has  been  used  not  only  as  re- 
gards physical  coercion  upon  the  person  ex- 
pelled, but  to  avoid  needless  injury  and  ill 
treatment  to  passengers  during  the  removal, 
is  a  question  of  fact  for  the  jury  under  suit- 
able instructions.  Vinton  v.  Middlesex  R. 
Co.  11  Allen,  304,  87  Am.  Dec.  714,  8  Am. 
Neg.  Cas.  369;  Holmes  v.  Wakefield,  12 
Allen,  680,  90  Am.  Dec.  171;  Ramsden  v. 
Boston  &  A.  R.  Co.  104  Mass.  117,  120,  121, 
6  Am.  Rep.  200;  8  Am.  Neg.  Cas.  372; 
Murphy  v.  Union  R.  Co.  118  Mass.  228,  8 
Am.  Neg.  Cas.  405;  Com.  v.  Brockton  Street 
R.  Co.  143  Mass.  601,  508,  10  N.  E.  606; 
Gray  v.  Boston  &  M.  R.  Co.  168  Mass.  20, 
46  N.  E.  397,  1  Am.  Neg.  Rep.  618. 

The  plaintiff's  fifth  request,  that  "it  is 
the  duty  of  the  conductor  of  a  street  railway 
company,  who  is  ejecting  a  passenger  from  a 
car,  to  do  it  with  reasonable  care  towards 
the  other  passengers,"  and  "if  the  jury  find 
in  this  case  the  objectionable  passenger  was 
not  ejected  with  such  care,  and  the  plaintiff 
was  injured  in  consequence  thereof,  then  the 
defendant  is  liable,"  accurately  stated  the 

44  L.R.A.(N.S.) 


law.  But  if  the  instructions  properly  di- 
rected the  attention  of  the  jury  to  the  issues 
whether  the  expulsion  was  justifiable,  and 
whether  the  conductor  used  unnecessary 
force  upon  the  person  of  the  expelled  pas- 
senger, no  specific  instructions  were  given  in 
form  or  in  substance,  as  called  for  by  this 
request.  The  judge  said:  "It  is  only  if 
the  conductor  used  unnecessary  force  that 
the  plaintiff  may  recover.  If  the  conductor 
here,  in  ejecting  the  party  from  the  car, 
used  the  necessary  force,  even  although  the 
plaintiff  wa£  injured  thereby,  the  plaintiff 
cannot  recover."  Tlie  jury  riiould  not  have 
been  thus  restricted,  but  their  attention  also 
should  have  been  appropriately  directed  to 
the  correlative  ground  of  liability,  to  which 
the  judge's  attention  had  been  called  by  the 
request,  and  by  plaintiff's  counsel  at  the 
close  of  the  charge.  The  plaintiff  having 
duly  excepted  to  the  refusal  to  rule  as  re- 
quested, and  to  the  rulings  given,  these  ex- 
ceptions in  the  opinion  of  a  majority  of  the 
court  must  be  sustained.  It  is  unnecessary 
to  review  at  length  the  remaining  requests. 

The  first  and  fourth  were  given  in  sub- 
stance. The  seventh  is  not  open  under  the 
declaration.  The  sixth  has  not  been  argued, 
and  the  second  and  third,  while  they  could 
not  have  been  given  in  terms,  are  covered  by 
the  reasons  stated  in  dealing  with  the  fifth 
request.  Nor  was  there  error  in  the  admis- 
sion of  evidence  describing  the  appearance 
and  conduct  of  the  ejected  passenger  as  ex- 
hibited on  another  car  of  the  defendant,  re- 
ferred to  as  the  "trailer,"  upon  which  al- 
most immediately  he  took  passage.  The  evi- 
dence being  sufficiently  near  in  point  of 
time,  its  admission  to  show  that  he  was  in- 
toxicated while  on  the  car  which  he  had  left 
was  discretionary.  Lane  v.  Moore,  151 
Mass.  87,  89,  90,  21  Am.  St.  Rep.  430,  23 
N.  E.  828. 

Exceptions  sustained. 


IlililXOIS  SUPRBME  COURT. 

WILLIAM  CHECKLEY,  Appt., 

V. 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY. 

(257  in.  491,  100  N.  E.  942.) 

Contract  •»  exempting  railroad  from 
loss  by  fire  ^  validity. 

1.  A  provision  in  a  lease  by  a  railroad 

jfote,  -» Contract  exempting  railroad 
company  from  liability  for  burning 
building  upon  its  right  of  ujay. 

It  is  settled  law  that  a  railroad  com- 
pany may  by  contract  exempt  itself  from 
liability   for   burning   a   building  upon   its 
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company  of  a  parcel  of  land  for  warehouse 
purposes,  which  places  the  risk  of  fire  upon 
the  lessee,  who  assumes  all  risk  thereof 
whether  caused  by  the  negligence  of  the 
lessor  or  otherwise,  is  not  void  as  against 
public  policy. 

Railroad  ^  duty  to  keep  right  of  way 
clear  —  use  of  lire. 

2.  A  statute  forbidding  the  setting  fire 
to  any  woods,  prairies,  or  other  grounds 
does  not  prevent  a  railroad  company,  whose 
statutory  duty  is  to  keep  its  right  of  way 
clear  from  dead  grass,  dry  weeds,  or  other 
dangerous,  combustible  material,  from  us- 
ing fire  to  accomplish  that  result. 

Landlord  and  tenant  ^  trespass  ^  in- 
Jury  by  Are  —  contract  exemption. 

3.  A  provision  in  a  lease  by  a  railroad 
company  of  a  parcel  of  land  for  a  ware- 
house, placing  the  risk  of  fire  upon  the 
lessee,  applies  to  all  injuries  caused  by  fire 


to  the  warehouse  and  contents,  although 
the  lessor  wrongfully  trespasses  upon  the 
leased  premises  to  remove  weeds  therefrom 
by  the  use  of  fire,  which,  through  its  neg- 
ligence, spreads  to  the  building. 

Appeal  —  damages  —  right  to  nominal. 

4.  A  judgment  will  not  be  reversed  to 
permit  the  recovery  of  nominal  damages. 

(February  20,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Appellate  Court  for  the  Third 
District,  affirming  a  judgment  of  the  Cir- 
cuit Court  for  Coles  County,  in  defendant's 
favor  in  an  action  brought  to  recover  the 
value  of  property  destroyed  by  fire,  for 
which  defendant  was  alleged  to  be  respon- 
sible. Affirmed. 
The  facts  are  stated  in  the  opinion. 


right  of  way,  although  such  burning  be 
due  to  n^ligence.  Hartford  F.  Ins.  Co. 
V.  Chicago,  M.  &  St.  P.  R.  Co.  176  U.  S. 
91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33,  affirm- 
ing 30  L.R.A.  193,  17  C.  C.  A.  62,  36  U. 
S.  App.  152,  70  Fed.  201,  which  affirmed 
62  Fed.  904;  Southern  R.  Co.  v.  Blunt, 
165  Fed.  258,  see  also  same  case  on  de- 
murrer, 155  Fed.  496;  Stephens  v.  Southern 
P.  Co.  109  Cal.  86,  29  L.R.A.  751,  60  Am. 
St.  Rep.  17,  41  Pac.  783;  Chbckley  v.  Il- 
linois C.  R.  Co.;  Griswold  v.  Illinois  C.  R. 
Co.  90  Iowa,  265,  24  L.R.A.  647,  67  N.  W. 
843;  Kennedy  Bros.  v.  Iowa  State  Ins.  Co. 
119  Iowa,  29,  91  N.  W.  831;  Greenwich  Ins. 
Co.  V.  Louisville  &  N.  R.  Co.  112  Ky.  598, 
56  L.R.A.  477,  99  Am.  St.  Rep.  313,  66  S. 
W.  411,  67  S.  W.  16;  James  Quirk  Mill 
Co.  V.  Minneapolis  &  St.  L.  R.  Co.  98  Minn. 
22,  116  Am.  St.  Rep.  336,  107  N.  W.  742; 
Wabash  R.  Co.  v.  Ordelheide,  172  Mo.  436, 
72  S.  W.  684;  Ordelheide  v.  Wabash  B.  Co. 
175  Mo.  337,  76  S.  W.  149;  American  Cent. 
Ins.  Co.  V.  Chicago  &  A.  R.  Co.  74  Mo.  App. 
89;  Hahn  v.  Missouri,  K.  &  T.  R.  Co.  80 
Mo.  App.  411;  Equitable  F.  &  M.  Ins.  Co. 
V.  St.  Louis  &  S.  F.  R.  Co.  134  Mo.  App. 
48,  114  S.  W.  646;  Northern  P.  R.  Co.  v. 
McClure,  9  N.  D.  73,  47  L.R.A.  149,  81  N. 
W.  52;  Mansfield  Mut.  Ins.  Co.  v.  Cleve- 
land, C.  C.  &  St,  L.  R.  Co.  74  Ohio  St.  30. 
77  N.  E.  269,  6  Ann.  Cas.  782;  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  V.  Saulsbury,  115  Tenn. 
402,  90  S.  W.  624,  5  Ann.  Cas.  744 ;  Wood- 
ward V.  Ft.  Worth  &  D.  C.  R.  Co.  36  Tex. 
Civ.  App.  14,  79  S.  W.  896;  see  also  Mis- 
souri, K.  &  T.  R.  Co.  V.  Carter,  95  Tex.  461, 
68  S.  W.  169;  Osgood  v.  Central  Vermont 
R.  Co.  77  Vt.  334,  70  L.R.A.  930,  60  Atl. 
137. 

The  doubt  suggested  in  Walker  Bros.  v. 
Missouri  P.  R.  Co.  68  Mo.  App.  465,  is  of 
no  importance  in  view  of  the  later  Missouri 
cases  supra. 

It  should  be  noted,  however,  that  in 
Blitch  V.  Central  of  Georgia  R.  Co.  122 
Ga.  711,  50  S.  E.  945,  the  question  whether 
such  a  contract  exempting  from  liability 
for  negligence  would  exempt  from  liability 
44  L.R.A.(N.S.) 


for  gross  negligence  was  eliminated,  as 
not  pleaded  nor  proved;  also  that  in  Green- 
wich Ins,  Co.  V.  Louisville  &  N.  R.  Co.  112 
Ky.  598,  56  L.R.A.  477,  99  Am.  St.  Rep. 
313,  66  S.  W,  411,  67  S.  W.  16,  the  court 
observed  that,  under  a  contract  that  the 
lessor,  its  officers,  etc.,  be  released  and 
held  harmless  from,  and  indemnified 
against,  all  claims  or  demands  of  the  lessee 
or  others  "on  account  of  any  injury  or  loss 
whatever  to  said  house  or  its  contents  by 
reason  of  fire  from  locomotives  or  from  any 
cause  whatsoever,"  the  railroad  company 
would  not  be  liable  except  for  wilful  or 
wanton  negligence  of  its  servants. 

In  some  of  the  cases  the  exemption  from 
liability  for  negligence  is  express.  Hartford 
F.  Ins.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co. 
175  U.  S.  91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep. 
33:  Checklet  v.  Illinois  C.  R.  Co.;  Gris- 
wold V.  Illinois  C.  R.  Co.  90  Iowa,  265,  24 
L.R.A.  647,  57  N.  W.  843;  Equitable  F.  k 
M.  Ins.  Co.  V.  St.  Louis  &  S.  F.  R.  Co.  134 
Mo.  App.  48,  114  S.  W.  646;  Northern  P. 
R.  Co.  V.  McClure,  9  N.  D.  73,  47  L.R.A. 
149,  81  N.  W.  52;  Mansfield  Mut.  Ins.  Co. 
V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  74  Ohio 
St.  30,  77  N.  E.  269,  6  Ann.  Cas.  782.  See 
also  Osgood  V.  Central  R.  Co.  77  Vt.  334, 
70  L.R.A.  930,  60  Atl.  137. 

In  the  other  cases,  where  the  exemption 
is  in  general  terms,  the  court  usually  does 
not  discuss  the  question  as  to  whether  the 
general  exemption  included  negligence,  bat 
decides  the  case  as  if  negligence  were  ex- 
pressly stipulated  for. 

It  is,  however,  held  in  Southern  R.  Co. 
V.  Blunt,  166  Fed.  258,  where  a  right  was 
given  by  plaintiff  to  defendants  to  build  a 
platform  on  its  premises  or  right  of  way, 
in  consideration  of  defendants'  agreeing  to 
indemnify,  or  in  effect  to  insure,  the  pUin- 
tiff  against  any  loss  or  danger  it  might 
sustain  by  reason  of  the  platform  being 
built  at  that  place,  that  this  was  a  good 
contract  of  indemnity  against  the  plain- 
tiff's negligence.  The  court  points  out  that 
I  the  doctrine  that  exemption  from  negligence 
will  not  be  understood  unless  it  is  express- 
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Messrs.  Bmery  Andrews  and  Vause  A 
Hughes,  for  appellant: 

Defendant's  lease  is  no  defense  to  the 
trespass  accounts. 

28  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  552; 
Hatch  V.  Donnell,  74  Me.  163;  Brown  v. 
Perkins,  1  Allen,  89;  Agnew  v.  Jones  74 
Miss.  347,  23  So.  25;  Norvell  v.  Gray,  1 
Swan,  96;  Heermance  v.  Vernoy,  6  Johns. 
5;  Baltimore  &  0.  R.  Co.  v.  Boyd,  67  Md. 
32,  1  Am.  St.  Rep.  36^  10  Atl.  315;  Kim- 
ball V.  Custer,  73  111.  389;  Donovan  v.  Con- 
solidated Coal  Co.  88  111.  App.  589. 

Plaintiff  was  bound  only  to  use  care 
against  fire  originating  from  the  opera- 
tion of  defendant's  railroad  or  such  fires 
as  it  might  lawfully  set  out. 

Stackpole  v.  Healy,  16  Mass.  33,  8  Am. 
Dec.  121;  McDonnell  v.  Pittsfield  .&  N.  A. 


R.  Corp.  115  Mass.  564;  Lyman  t.  Gipson, 
18  Pick.  422;  Pool  v.  Alger,  11  Gray,  489, 
71  Am.  Dec.  726;  Hartford  v.  Brady,  114 
Mass.  468,  19  Am.  Rep.  377;  Norris  v. 
Litchfield,  35  N.  H.  271,  69  Am.  Dec.  546. 

The  act  is  no  less  a  trespass  though  com- 
mitted through  ignorance  of  the  parties 
and  in  good  faith,  or  by  mistake. 

28  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  558, 
note  7:  Hamilton  v.  Hunt,  14  111.  472; 
Snow  V.  McCormick,  43  111.  App.  539; 
Uobart  v.  Hagget,  12  Me.  67,  28  Am.  Dea 
159;  Hazelton  v.  Week,  49  Wis.  661,  35 
Am.  Rep.  796,  6  N.  W.  309;  Tufts  v.  Mc- 
Clintock,  28  Me.  424,  48  Am.  Dec.  501; 
Mead  v.  Thompson,  78  111.  64;  Pearson  v. 
Inlow,  20  Mo.  323,  64  Am.  Dec.  189;  Hol- 
liday  v.  Jackson,  21  Mo.  App.  660;  Deland 
V.  Vanstone,  26  Mo.  App.  297. 


ly  stipulated  for  has  no  bearing  in  cases 
when  the  carrier  is  not  contracting  in  re- 
lation to  its  business  as  carrier. 

So,  also,  it  was  considered  that  negli- 
gence was  included  where  by  the  contract 

— the  railroad  was  not  to  be  "responsible 
for  any  damage  caused  by  fire,  whether 
from  railroad  engines"  or  from  buildings, 
"or  by  fires  caused  from  any  other  means, 
but  the  risk  and  damage,  from  whatever 
source,  shall  be  alone  sustained  by  the" 
lessee.  Stephens  v.  Southern  P.  Co.  109 
Cal.  86,  29  L.R.A.  751,  60  Am.  St.  Rep.  17, 
41  Pac.  783; 

— the  risk  of  all  loss,  injury,  and  dam- 
ages by  fire,  however  caused,  was  assumed 
by  the  lessees,  who  were  to  indemnify  and 
save  harmless  the  lessor  "from  all  liability 
from  damage  by  fire,  however  the  same  may 
originate."  Kennedy  Bros.  v.  Iowa  State 
Ins.  Co.  1 19  Iowa,  29,  91  N.  W.  831 ; 

— the  lessor  was  released  and  held  harm- 
less against  all  claims  of  the  lessee  or 
others  "on  account  of  any  injury  or  loss 
whatever  to  said  house  or  its  contents,  by 
reason  of  fire  from  locomotives,  or  from  any 
cause  whatsoever."  Greenwich  Ins.  Co.  v. 
LouisvilT-  &,  N.  R.  Co.  112  Ky.  598,  56  L. 
R.  A.  477,  99  Am.  St.  Rep.  313,  66  S.  W.  411, 
07  S.  W.  16; 

— ^the  lessee  was  to  protect  and  save 
harmless  the  lessor  from  liability  to  any 
person,  etc.,  for  or  on  account  of  any  loss 
or  damage  by  fire  communicated  by  or  es- 
caping from  any  locomotive,  etc.,  or  re- 
sulting in  any  manner  from  the  construc- 
tion or  operation  of  said  track.  James 
Quirk  Mill.  Co.  v.  Minneapolis  &  St.  L.  R. 
Co.  98  Minn.  22,  116  Am.  St.  Rep.  336,  107 
N.  W.  742; 

— the  lessee  was  to  save  and  hold  harm- 
less the  lessor  from  all  damage  that  may 
arise  from  the  destruction  or  injury  of  said 
mill  and  contents  by  fire,  or  from  any  cause 
whatever.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  Saulsbury,  115  Tenn.  402,  90  S.  W.  624, 
5  Ann.  Cas.  744; 

— there  was  an  exemption  of  liability  for 
any  loss  or  damaise  by  fire  to  the  lessee's 
proper tv,  communicated  by  sparks  from  the 
44  L.R.A.(N.S.) 


lessor's  locomotives  or  otherwise.  Wood- 
ward v.  Ft.  Worth  &  D.  C.  R.  Co.  35  Tex. 
Civ.  App.  14,  79  S.  W.  896. 

The  ground  on  which  the  contract  is  up- 
held is  that  the  company  owes  no  duty  to 
the  public  to  exercise  care  with  respect  to 
buildings  on  its  right  of  way,  and  may  exact 
its  own  conditions  for  permission  to  place 
them  there,  and  that  it  is  acting  not  as 
a  carrier,  but  in  a  private  capacity.  "That 
the  ultimate  purpose  was  to  increase  its 
■  business  as  a  carrier  does  not  make  this  a 
contract  for  carriage  any  more  than  would 
be  the  employment  of  workmen  in  its  shops, 
warehouses,  or  elsewhere  apart  from  the 
operation  of  the  road."  Griswold  v.  Illinois 
C.  R.  Co.  90  Iowa,  265,  24  L.R.A.  647,  57 
N.  W.  843.  The  public  has  no  interest  In 
the  Question  as  to  which  of  the  two  parties 
should  be  liable  for  the  loss.  Hartford  F. 
Ins.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  175 
U.  S.  91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33. 

The  provision  or  stipulation,  while  va- 
riously phrased,  usuallv  takes  the  form  of 
a  contract  to  indemnify  or  save  harmless 
the  railroad  company,  and  as  such  has 
been  sustained  as  equally  valid  with  a 
contract  of  insurance.  See  Wabash  R.  Co. 
V.  Ordelheide,  172  Mo.  436,  72  S.  W.  684. 

Force  of  state  decisions  on  Federal  courts. 

The  decision  of  the  highest  court  of  a 
state  that  the  contract  is  not  contrary  to 
public  policy  is  binding  upon  the  Federal 
courts.  Hartford  F.  Ins.  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.  supra. 

Effect  of  peremptory  statutes  on  the  con- 
tract. 

In  general,  contracts  exempting  the  rail- 
road for  damages  to  buildings  on  its  right 
of  way  are  not  invalidated  by  laws  making/ 
railroad  carriers  liable  for  damages  irre- 
spective of  negligence,  or  prohibiting  con-' 
tracts  by  them  in  exemption  of  liability.    / 

Thus,  a  contract  in  a  lease  of  property 
on  the  right  of  way,  that  the  lessee  will 
protect  and  save  harmless  the  company  from 
all  liability  for  damage  by  fire  accidentally 
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A  master  is  liable  for  the  trespass  upon 
the  property  of  others  negligently  com- 
mitted by  his  servants. 

Western  U.  Teleg.  Co.  v.  Satterfield,  34 
111.  App.  386;  I  Thomp.  Neg.  §  600;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Randall,  40  Kan. 
421,  19  Pac.  783;  Postal  Teleg.  Cable  Co.  v. 
Brantley,  107  Ala.  683,  18  So.  321;  Arm- 
strong V.  Cooley,  10  HI.  509. 

An  express  promise  of  indemnity  is  void 
as  against  trespass,  crime,  or  wrong. 

Nelson  v.  Cook,  17  111.  443;  Stanton  v« 
McMullen,  7  111.  App.  326 ;  Stone  v.  Hooker, 
9  Cow.  154;  Allaire  v.  Ourland,  2  Johns. 
Cas.  52;  Coventry  v.  Barton,  17  Johns.  142, 
8  Am.  Dec.  376;  Davis  v.  Arledge,  3  Hill,  L. 
170,  30  Am.  Dec.  360;  Ives  v.  Jones,  25  N. 


C.  (3  Ired.  L.)  538,  40  Am.  Dec.  421; 
Jacobs  V.  Pollard,  10  Cush.  287,  57  Am. 
Dec.  105;  Marcy  v.  Crawford,  16  Conn. 
549,  41  Am.  Dec.  158;  Renfro  ▼.  Heard,  14 
Ala.  23,  48  Am.  Dec.  82 ;  Cumpston  v.  Lam- 
bert, 18  Ohio,  81,  61  Am.  Dec.  442;  Collier 
V.  Windham,  27  Ala.  291,  62  Am.  Dec.  767 ; 
Farwell  v.  Becker,  129  IlL  261,  6  L.RJi. 
400,  16  Am.  St.  Rep.  267,  21  N.  K.  792. 

Indemnity  contracts  will  not  be  construed 
to  indemnify  a  person  against  his  own  neg- 
ligence, unless  such  "intention  is  expressed 
in  unequivocal  terms. 

22  Cyc.  85;  Indianapolis,  P.  &  C.  R.  Go. 
V.  Brownenburg,  32  Ind.  199;  Mitchell  ▼. 
Southern  R.  Co.  24  Ky.  L.  Rep.  2388,  74  S. 
W.  216. 


ing  a  railroad  company  responsible  for  loss 
by  fire  irrespective  of  negligence. 

Effect    of    contract   on    third    parties. 

A  contract  to  save  the  railroad  company 
harmless  as  to  a  building  on  the  right  of 
wav  or  its  contents  is  no  defense  to  the 
railroad  against  the  claim  of  a  stranger  to 
the  contract,  who,  with  the  license  of  the 
indemnitor  stores  his  goods  in  the  building 
where  he  is  without  knowledge  of  the  con- 
tract. Texas  &  P.  R.  Co.  v.  Watson,  190  U. 
S.  287,  47  L.  ed.  1057,  23  Sup.  Ct.  Rep.  681 : 
Alabama  G.  S.  R.  Co.  v.  Demoville,  167 
Ala.  292,  52  So.  406;  see  also,  to  substan- 
tially the  same  effect,  Morgan  v.  Missouri. 
K.  &  T.  R.  Co.  50  Tex.  Civ.  App.  420,  110 
S.  W.  978. 

Nor  will  his  actual  knowledge  alter  the 
case.  King  v.  Southern  P.  Co.  109  Cal. 
96,  29  L.R.A.  755,  41  Pac.  786;  Devlin  v. 
Charleston  &  W.  C.  R.  Co.  79  S.  C.  469,  60 
S.  E.  1123.  And  the  cases  seem  to  proceed 
generally  on  the  theory  that  knowledge  is 
immaterial. 

Such  a  contract  or  lease  by  a  railroad  to 
another  corporation  is  no  defense  to  the 
railroad  against  the  individual  claims  of 
one  of  the  stockholders  of  such  other  cor- 
poration. Orient  Ins.  Co.  v.  Northern  P. 
K.  Co.  31  Mont.  502,  78  Pac.  3036. 

And  in  Wabash  R.  Co.  v.  Ordelheide,  172 
Mo.  436,  72  8.  W.  684,  the  railroad  com- 
pany, under  such  an  agreement,  recovered 
of  the  lessee's  executor  money  it  had  paid 
for  losses  of  a  firm  of  which  the  lessee  was 
a  member. 

^  But  where  one  signed  for  his  firm  such  a 
r^ense,  releasing  the  railroad  company  as 
to  buildings  and  any  personal  property 
reniaining  inside  or  outside  of  such  build- 
ings, it  was  held  that  he  could  not  recover 
for  his  individual  property,  both  on  account 
of  estoppel  and  because  of  a  statute  mak- 
ing all  joint  contracts  joint  and  several, 
and  that  therefore  his  insurers  could  not 
recover.  Kqui table  F.  &  M.  Ins.  Co.  v.  St. 
Louis  k  S.  F.  R.  Co.  134  Mo.  App.  48,  114 
S.  W.  546. 

It  has  been  held  that  a  stranger  to  the 
contract,  even  if  a  trespasser  as  to  the  li- 


or  negligently  communicated,  etc.,  is  not 
against  a  statute  providing  that  "any  cor- 
poration operating  a  railway  shall  be  liable 
for  all  damages  by  fire  that  is  set  out  or 
caused  by  the  opeVating  of  any  such  rail- 
wav."  Griswold  v.  Illinois  C.  R.  Co.  supra, 
followed,  as  binding  authority  upon  an 
Iowa  contract,  in  Hartford  F.  Ins.  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.  supra. 

So,  a  contract  of  indemnity  by  the  li- 
censee construed  as  exempting  from  liabil- 
ity for  negligence,  was  held  not  inhibited 
by  the  Alabama  statute  providing  that  a 
railroad  company  is  liable  "for  any  negli- 
gence on  the  part  of  such  company  or  its 
agents.''     Southern  R.  Co.  v.  Blunt,  supra. 

So,  contracts  of  this  character  have  been 
held   good   notwithstanding 

— a  constitutional  provision  that  "no 
common  carrier  shall  be  permitted  to  con- 
tract for  relief  from  its  common-law  lia- 
bilities." Greenwich  Ins.  Co.  v.  Louisville 
&  N.  R.  Co.  supra; 

— a  statute  prohibiting  a  common  carrier 
from  exempting  itself  from  liability  as  such 
carrier  by  contract.  Griswold  v.  Illinois 
C.  R.  Co.  supra; 

— a  statute  making  railroad  companies 
liable  for  damages  by  fire  from  locomotives, 
irrespective  of  negligence,  which  expressly 
permits  the  companies  to  insure  against 
such  damages.  Wabash  R.  Co.  v.  Ordel- 
heide, supra;  Ordelheide  v.  Wabash  R.  Co. 
175  Mo.  337,  76  S.  W.  149;  American  Cent. 
Ins.  Co.  V.  Chicago  &  A.  R.  Co.  74  Mo.  89; 
Hahn  v.  Missouri.  K.  &  T.  R.  Co.  80  Mo. 
App.  411 ;  Equitable  F.  &  M.  Ins.  Co.  v.  St. 
Louis  &  S.  F.  R.  Co.  134  Mo.  App.  48,  114 
S.  W.  546; 

— a  statute  making  a  railroad  company 
liable  for  all  loss  or  damage  by  fire  origin- 
ating upon  land  belonging  to  it,  caused 
by  operating  such  railroad.  Mansfield  Mut. 
Ins.  Co.  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
74  Ohio  St.  30,  77  N.  E.  269,  6  Ann.  Cas. 
782. 

It  was  held  in  Savannah  F.  k  M.  Ins.  Co. 
V.  Pelzer  Mfg.  Co.  60  Fed.  39  that  so  long 
as  there  was  no  negligence  on  the  part  of 
the  railroad  company,  a  contract  exonerat- 
ing nuch  company  from  liability  for  loss 
by  fire  was  not  inhibited  by  a  statute  hold- 
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Mr.  John  G.  Drennan,  with  Messrs. 
James  W.  Craig  and  Edward  C.  Craig, 

for  appellee: 

The  ordinance  does  not  apply.  The  fire 
here  complained  of  was  set  out  on  private 
grounds. 

Hall  V.  Byrne,  2  lU.  142;  Shirk  v.  Peo- 
ple, 121  111.  65,  11  N.  E.  888;  Re  Swigert, 
119  111.  88,  59  Am.  Rep.  789,  6  N.  E.  469; 
Canadian  Bank  v.  McCrea,  106  111.  289; 
Potter's  Dwarr.  Stat  247,  248;  State  y. 
Black,  76  Wis.  493,  44  N.  W.  635;  Wilson 
V.  Sanitary  Dist.  133  111.  463,  27  N.  E.  203 ; 
Ambler  v.  Whipple,  139  111.  317,  32  Am. 
St.  Rep.  202,  28  N.  E.  841. 

The  premises  in  controversy  are  city  prop- 

censee,  might  recover  from  the  railroad 
company  for  the  loss  of  his  goods  under  the 
peremptoi^  Missouri  statute.  Walker 
broB.  V.  Missouri  P.  R.  Co.  68  Mo.  App. 
466. 

— assignee  of  lessor. 

Such  a  contract  of  indemnity  will  inure 
to  the  benefit  of  the  railway  company's 
assignee,  to  whom  the  licensee  had  attorned. 
Northern  P.  R.  Co.  v.  McClure,  9  N.  D.  73, 
47  L.R.A.  149,  81  N.  W.  62. 

See  also  Missouri,  K.  &  T.  R.  Co.  v.  Car- 
ter, infra  "Miscellaneous." 

— assignees  or  subtenants,  etc.,  of  lessee. 

When  such  a  clause  was  in  a  lease  to  a 
firm  which  held  over  after  the  expiration 
of  the  term  with  the  landlord's  consent, 
and  later  one  of  the  firm  retired,  and  the 
others  under  a  new  name  took  over  all  the 
property  and  continued  the  business,  it  was 
held  that  such  clause  or  covenant  for  in- 
demnity was  a  covenant  running  with  the 
land.  Kennedy  Bros.  v.  Iowa  State  Ins. 
Co.  119  Iowa,  29,  91  N.  W.  831. 

But  a  subtenant  of  the  lessee  whose  goods 
are  destroyed  is  not  bound  by  the  lessee's 
contract  to  save  the  railroad  company  harm- 
less, as  this  is  a  personal  covenant.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Keahy,  37  Tex. 
Civ.  App.  330,  83  S.  W.  1102. 

So,  in  Wooldridge  v.  Ft.  Worth  &  D.  C. 
R.  Co.  38  Tex.  Civ.  App.  661,  86  S.  W.  942,  it 
was  held  where  a  contract  stipulated  that 
the  railroad  should  not  be  held  liable,  that 
the  question  of  its  liability  depended  on 
whether  the  plaintiff  was  an  assignee  of  the 
lease,  or  merely  a  subtenant. 

In  McAdams  v.  Missouri,  K.  &  T.  R.  Co. 
19  Tex.  Civ.  App.  82,  45  S.  W.  936,  the 
court,  in  holding  the  railroad  liable  for 
loss  of  contents  of  a  building  to  a  person 
to  whom  the  licensee  had  sold  such  contents, 
stated  that  if  the  contract  had  contemplated 
that  the  building  should  be  used  only  for 
the  goods  of  the  licensee,  then  the  contract 
would  have  protected  the  railroad  company. 

Illustrations  of  construction. 

In  Blitch  V.  Central  of  Georgia  R.  Co. 
44  L.RJl.(N.S.) 


erty,  and  cannot  be  "woods,  prairies,"  or 
grounds  of  a  kindred  nature. 

McNemar  v.  Cohn,  155  111.  App.  31;  Hall 
V.  Byrne,  2  111.  142;  Shirk  v.  People,  121 
lU.  65,  11  N.  E.  888;  Re  Swigert,  I'ln 
111.  88,  59  Am.  Rep.  789,  6  N.  E.  469; 
Canadian  Bank  v.  McCrea,  106  111.  289; 
Potter's  Dwarr.  Stat.  247,  248;  State  v. 
Black,  75  Wis.  493,  44  N.  W.  635;  Wilson 
V.  Sanitary  Dist.  133  111.  463,  27  N.  E. 
203;  Ambler  v.  Whipple,  139  111.  317,  32 
Am.  St.  Rep.  202,  28  N.  E.  841. 

An  owner  of  land  has  a  right  to  build  a 
fire  on  his  own  ground  to  bum  off  trash, 
brush,  weeds,  or  other  combustible  matter, 
and  is  liable  only  if  the  fire  spreads  through 
negligence  on  his  part. 

122  Ga.  711,  50  S.  £.  945,  it  was  held  that 
an  agreement  bv  the  lessee  to  hold  the  rail- 
road harmless  from  all  damage  by  fire,  etc., 
whether  attributable  to  the  negligence  of 
the  employees  of  the  company  or  not,  "where 
such  damage,  injury,  or  liability  is  caused 
or  increased  by  reason  of  the  use  of  the 
premises  hereunder,"  was  not  limited  to 
losses  where  the  tenants'  use  of  the  building 
caused  or  contributed  to  the  injury,  but 
included  losses  arising  by  reason  of  the  oc- 
cupancv  of  the  right  of  way  by  the  building, 
i.  e.,  the  loss  of  the  building  and  the  con- 
tents. 

Where  the  lease  provided  that  the  rail- 
road company  "shall  not  be  held  liable  for 
any  loss  or  damage  bv  fire  communicated 
either  by  sparks  from  locomotives  or  other- 
wise, to  any  property  erected  or  stored  upon 
said  rented  premises,"  it  was  held  that  the 
lessee  might  recover  of  the  railroad  for 
the  loss  of  other  property  of  the  lessee  off 
the  right  of  way,  burned  by  fire  communi- 
cated from  the  exempt  property,  but  origi- 
nally through  the  company's  negligence, 
even  (the  court  thought)  if  the  fire  was 
communicated  from  the  exempt  property  to 
that  off  the  right  of  way  by  means  of 
structures  not  recognized  in  the  lease,  but 
placed  on  the  right  of  way  with  the  con- 
sent of  the  railroad.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  v.  Blaker,  68  Kan.  244,  64 
L.R.A.  81,  75  Pac.  71,  1  Ann.  Cas.  883. 

And  in  Petty  v.  Minneapolis  &  St.  L.  R. 
Co.  —  Iowa,  — ,  136  N.  W.  1044,  it  was 
held  that  a  stipulation  of  this  kind  will 
not  be  construed  to  extend  to  other  build- 
ings of  the  promisor  which  partially  en- 
croach upon  the  railroad's  right  of  way; 
the  report,  perhaps,  suggests  that  the  en- 
croachment was  in  claim  of  title,  but  is 
obscure  on  this  point. 

Where  the  exemption  was  of  the  build- 
ings on  the  land  leased,  "or  their  appur- 
tenances or  contents,"  it  was  held  that  the 
exemption  did  not  apply  to  buildings  on 
adjacent  land  of  the  promisor.  Rutherford 
v.  Wabash  R.  Co.  147  Mo.  441,  48  S.  W.  921. 

Where  part  of  one  building  was  on  the 
right  of  way,  and  its  other  part  was  con- 
nected with  another  building  of  the  li- 
censee not  on  the  right  of  way,   and   fire 
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Cooley,  Torts,  p.  700;  Bailey  v.  New 
Haven  &  K.  Co.  107  Mass.  496;  Clark  v. 
Foot,  8  Johns.  421;  Fahn  v.  Rcichart,  8 
Wis.  256,  76  Am.  Dec.  237;  1  Thomp.  Neg. 
pp.  669,  674;  Cook  y.  Johnston,  58  Mich. 
439,  66  Am.  Rep.  703,  26  N.  W.  388;  Cal- 
kins V.  Barger,  44  Barb.  425;  Stuart  v. 
Hawtey,  22  Barb.  619;  Hays  v.  Miller,  6 
Hun,  320;  13  Am.  &  Eng.  Enc.  Law,  2d  ed. 
410,  413. 

The  violation  of  such  a  statute  or  ordi- 
nance cannot  be  evidence  of  anything  other 
than  negligence. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  1000; 
Brink's  Chicago  City  Exp.  Co.  v.  Kinnare, 
168  111.  643,  48  N.  E.  446;  Chicago  M.  &  St. 
P.  R.  Co.  V.  Walsh,  157  111.  672,  41  N.  E. 
900;  Maxwell  v.  Durkin,  86  111.  App.  267; 
McQuillin  Mun.  Ord.  |§  40,  397,  pp.  67, 
600;  1  Thomp.  Neg.  pp.  12,  13,  684;  Cook 
V.  Johnston  68  Mich.  439,  55  Am.  Rep.  703, 
25  N.  W.  388. 

Even  where  fire  is  wrongfully,  improperly, 
and  negligently,  and  even  wilfully  set  out, 
it  is  the  duty  of  a  party  whose  property 
is  exposed  to  danger  thereby  to  exercise 
ordinary  care  to  protect  it  therefrom. 

Toledo,  P.  A  W.  R.  Co.  v.  Pindar,  63  111. 
447,  5  Am.  Rep.  67;  Illinois  C.  R.  Co.  v. 
Siler,  229  111.  390,  16  L.R.A.(N.S.)  819, 
82  N.  E.  362,  11  Ann.  Cas.  368;  Kansas 
City,  M.  &  B.  R.  Co.  v.  Southern  R.  News 
Co.*  151  Mo.  373,  45  L.R.A.  380,  74  Am. 
St.  Rep.  545,  52  S.  W.  208;  2  Thomp.  Neg. 


p.  881;  Illinois  C.  R.  Co.  ▼.  McClellaiid, 
42  III.  366. 

If  a  party  owning  land  next  to  a  rail- 
road left  rubbish  and  dry  grass  around, 
he  could  not  recover. 

Chicago  &  N.  W.  R.  Co.  v.  Simonson,  54 
III.  606,  5  Am.  Rep.  155;  Great  Western 
R.  Co.  V.  Haworth,  39  111.  362;  Ohio  t  M. 
R.  Co.  V.  Shanefelt,  47  111.  499,  96  Am.  Dec. 
504;  2  Thomp.  Neg.  pp.  808,  800;  Chicago 
&  A.  R.  Co.  V.  Pennell,  94  111.  448;  Gilling- 
ham  V.  Christen,  66  III.  App.  20. 

The  contract  covers  this  case. 

Hayes  v.  O'Brien,  149  HL  414,  23  L.R.A. 
656,  37  N.  E.  73;  Crum  v.  Sawyer,  132  IlL 
443,  24  N.  E.  966;  Chicago  Union  Traction 
Co.  V.  O'Connell,  224  HI.  428,  8  L.R^ 
(N.S.)  .1034,  79  N.  E.  622. 

These  contracts  are  valid,  and  not  against 
public  policy. 

Blank  v.  Illinois  C.  R.  Co.  182  IlL  332, 
66  N.  E.  332,  7  Am.  Neg.  Rep.  41;  Chicago, 
R.  L  &  P.  R.  Co.  V.  Hamler,  215  III.  525,  1 
L.R.A.(N.S.)  674,  106  Am.  St.  Rep.  187, 
74  N.  E.  705,  3  Ann.  Cas.  42;  Illinois  C.  R. 
Co.  V.  J.  L.  Fulton  Co.  108  111.  App.  238; 
Kelly  V.  Malott,  67  C.  C.  A.  548,  135  Fed. 
74;  Russell  v.  Pittsburgh,  C.  C.  k  St.  L.  R. 
Co.  157  Ind.  305,  55  L.R.A.  253,  87  Am.  St. 
Rep.  214,  61  N.  E.  678;  13  Am.  &  Eng. 
Enc.  Law,  2d  ed.  427;  Griswold  v.  Illinois 
C.  R.  Co.  90  Iowa,  265,  24  L.R.A.  647,  57 
N.  E.  843;  Greenwich  Ins.  Co.  v.  Louis- 
ville A  N.  R.  Co.  112  Ky.  598,  66  L.R^. 
477,  99  Am.  St.  Rep.  313,  66  S.  W.  411, 


from  a  locomotive  destroyed  both  buildings 
and  their  contents,  and  the  exemption  was 
''from  all  liability  or  damage  by  reason  of 
any  injury  or  destruction  of  any  building 
or  buildings  now  on,  or  which  may  here- 
after be  placed  on,  said  premises,  or  of  the 
fixtures,  appurtenances,  or  any  personal 
property  remaining  inside  or  outside  of  said 
buildings,  by  fire  occasioned  or  originated 
by  sparks  or  burning  coal  from  locomotives, 
or  by  reason  of  any  damage  or  injury  to 
other  property  upon  or  outside  of  said  prem- 
ises caused  by  fire  communicated  to  said 
building,  and  thence  communicated  to  such 
other  property,  or  by  reason  of  the  care- 
lessness or  negligence  of  the  employees  or 
agents  of  the  said  party  of  the  first  part," 
it  was  held  that  the  exemption  covered  both 
buildings,  together  with  their  contents. 
Equitable  F.  &  M.  Ins.  Co.  v.  St.  Louis  & 
S.  F.  R.  Co.  supra. 

The  contract  was  held  good,  and  the  rail- 
road company  not  liable,  where  a  building 
situated  partly  on  and  partly  off  the  right 
of  way  was  partially  destroyed  by  fire, 
the  statute  making  railroad  companies  per- 
emptorily liable,  and  the  exemption  beinj? 
that  "the  licensee  is  to  assume  all  risks  of 
fires  and  the  danger  thereof  to  any  property 
or  structure  on  the  demised  premises,  and 
to  save  harmless  the  licensor  from  all  lia- 
bility for  damage  by  fire  to  any  such  prop- 
44  L.RJl.(N.S.) 


erty  or  structure,  which,  in  the  operation 
of  licensor's  road,  may  accidentally  or  n^- 
ligently  be  communicated  to  any  such  prop- 
erty or  structure,  anything  in  any  law  of 
the  state  of  Ohio  to  the  contrary  notwith- 
standing." Mansfield  Mut.  Ins.  Co.  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  74  Ohio  St. 
30,  77  N.  E.  269,  6  Ann.  Cas.  782. 

In  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  ▼. 
Saulsbury,  115  Tenn.  402,  90  S.  W.  624,  6 
Ann.  Cas.  744,  where  a  lease  or  license  of 
a  stave  mill  on  the  right  of  way,  to  be  used 
as  a  "place  of  manufacture,  storage,  and 
shipment,"  contained  a  provision  that  the 
licensee  would  save  and  hold  harmless  the 
railroad  company  "from  all  damages  that 
may  arise  from  the  destruction  or  injury 
of  said  stave  mill  and  contents  by  fire  or 
from  anv  cause  whatever,"  and  fire  from  the 
railroad  consumed  staves  lying  on  the  right 
of  way,  some  undressed  awaiting  manufac- 
ture and  others  which  had  been  manufac- 
tured, and  also  consumed  staves  in  a  car 
ready  for  shipment,  the  court,  in  holding 
that  the  railroad  company  was  liable  only 
for  loss  of  the  staves  in  the  car,  pointed 
out  that  it  appeared  that,  in  view  of  the 
size  of  the  mill,  it  was  not  intended  that  its 
operation  should  be  strictly  confined  to  the 
building;  that  without  the  right  of  out- 
side storage  on  the  right  of  way,  its  busi- 
ness could  not  have  l^n  carried  on,  and 
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67  S.  W.  16;  Osgood  v.  Central  Vermont 
R.  Co.  77  Vt.  334,  70  L.R.A.  930,  60  Atl. 
137;  Mann  v.  Pere  Marquette  R.  Co.  135 
Mich.  210,  97  N.  W.  721;  Stephens  v. 
Southern  P.  Co.  109  Cal.  86,  29  L.R.A.  751, 
50  Am.  St.  Rep.  17,  41  Pac.  783;  Hartford 
F,  Ins,  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  30 
L.R.A.  193,  17  C.  C.  A.  62,  36  U.  S.  App. 
152,  70  Fed.  201,  62  Fed.  904,  175  U.  S. 
91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33; 
James  Quirk  Mill.  Co.  v.  Minneapolis  & 
St.  L.  R.  Co.  98  Minn.  22,  116  Am.  St 
Rep.  336,  107  N.  W.  742;  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Saulsbury,  115  Tenn.  402, 
90  S.  W.  624,  5  Ann.  Cas.  744;  German- 
American  Ins.  Co,  V.  Southern  R.  Co.  77 
S.  C.  467,  58  S.  E.  337,  12  Ann.  Cas.  495: 
Mansfield  Mut.  Ins.  Co.  t.  Cleveland,  C.  C. 
ft  St  L.  R.  Co.  74  Ohio  St  30,  77  N.  E. 
269,  6  Ann.  Cas.  782 ;  Missouri,  K.  &  T.  R. 
Co.  V.  Carter,  95  Tex.  461,  68  S.  W.  159; 
Northern  P.  R.  Co.  v.  McClure,  9  N.  D.  73, 
47  L.R.A.  149,  81  N.  W.  52. 

To  be  invalid,  such  a  contract  must  be 
entered  into  for  the  very  purpose  of  doing 
an  illegal  act. 

Kansas  City,  M.  &  B.  R.  Co.  v.  Southern 
R.  News  Co.  351  Mo.  373,  45  L.R.A.  380, 
74  Am.  St.  Rep.  545,  52  S.  W.  205;  Graves 
y.  Johnson,  156  Mass.  211,  15  L.R.A.  834, 
32  Am.  St  Rep.  446,  30  N.  E.  818:  C.  F. 
Jewett  Pub.  Co.  v.  Butler,  159  Mass.  517, 
22  L.R. A.  253,  34  N.  E.  1087 ;  Ives  v.  Jones, 
26  N.  C.  (3  Ired.  L.)  538,  40  Am.  Dec.  421; 
Marcy  v.  Crawford,  16  Conn.  549,  41  Am. 


Dec.  158;  Nelson  \.  Cook,  17  111.  443; 
Stanton  v.  McMullen,  7  111.  App.  326; 
Grimes  v.  Taylor,  93  111.  App.  495;  Jur- 
gensmeyer  v.  Houseliolder,  109  111.  App. 
163;  Greenwich  Ins.  Co.  v.  Louisville  &  N. 
R.  Co.  112  Ky.  598,  56  L.R.A.  477,  99  Am. 
St  Rep.  313,  66  S.  W.  411,  67  S.  W.  16; 
Coventry  v.  Barton,  17  Johns.  142,  8  Am. 
Dec.  377;  Fuller  v.  Rice,  52  Mich.  437,  18 
N.   W.   204. 

The  contract  is  not  void  or  illegal,  bo- 
cause  under  it  the  defendant  is  claiming 
release  from  liability  which  grows  out  of,  as 
contended  by  the  plaintiff,  a  trespass  madt? 
through  the  negligence  of  the  employees  of 
the  defendant. 

Fabri  v.  Bryan,  80  111.  182;  Sherman 
House  Hotel  Co.  v.  Cirkle,  136  111.  App. 
386;  Ambrose  v.  Root,  11  IlL  497,  52  Am. 
Dec.  456;  Jurgensmeyer  v.  Householder, 
109   111.   App.    163. 

Vickers,  J.,  delivered  the  opinion  of  the 
court: 

William  Checkley  brought  an  action 
against  the  Illinois  Central  Railroad  Com- 
pany in  the  circuit  court  of  Coles  county 
to  recover  damages  for  the  loss  of  a  ware- 
house and  its  contents  by  fire.  After  a 
somewhat  lengthy  and  involved  course  of 
pleading  in  the  court  below,  the  parties 
arrived  at  an  issue  of  law  upon  the  pivotal 
question  upon  which  the  rights  of  the  par- 
ties depend.  The  issue  was  made  by  a  de- 
murrer to  defendant's  fifth  additional  plea, 


that  the  parties  had  practically  so  con- 
strued the  contract.  And  it  stated  further 
that  a  grant  included  everything  necessary 
to  its  enjoyment,  and  disapproved  the 
charge  of  the  trial  court  that,  tne  contract 
being  "derogatory  of  the  general  law,'*  its 
limitations  would  be  construed  most  strong- 
ly against  the  railroad  company. 

In  Morgan  v.  Missouri,  K.  &  T.  R.  Co.  50 
Tex.  Civ.  App.  420,  110  S.  W.  978,  it  was 
held  that  an  exemption  clause  in  a  lease 
drawn  by  the  railroad  company  to  a  cotton 
c<»npre8s  company,  of  a  platform  on  the 
right  of  way  (adjacent  to  the  lessee's  build- 
inff  on  its  own  land),  related  only  to  the 
buildings  and  property  of  the  lessee,  and 
not  to  cotton  of  third  parties,  where  it  pro- 
vided: That  the  lessee  "covenants  to  as- 
sume all  the  risks  of  loss  or  damage  to 
any  building,  improvements,  or  property  of 
any  kind  that  may  be  on  or  near  said  prem- 
ises, that  may  be  occasioned  by  fire  com- 
municated in  any  manner  from  the  right  of 
way,  locomotives,  or  other  machinery,  or  in 
any  manner  whatever,  by  the  party  of  the 
first  part,  while  this  lease  is  in  force,  and 
hereby  releases  and  discharges  the  party 
of  the  first  part  from  any  claim,  demand, 
or  action  on  account  of  any  such  loss  or 
damage."  But  it  was  also  held  that  the 
compress  company  under  its  charter  had  not 
power  to  release  the  railroad  company  from 
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liability  for  the  loss  of  the  cotton  of  third 
persons. 

Miscellaneous. 

Where  an  agreement  as  to  a  switch  re- 
leased the  railroad  company  for  all  dam- 
ages to  the  promisor's  property  in  or  about 
his  mill,  which  was  on  his  own  land,  and 
later  he  built  a  shed  on  the  right  of  way 
and  stored  timber  therein,  the  court,  in  ap- 
proving the  validity  of  the  contract  seems 
to  have  considered  that  it  embraced  the  shed 
and  property  on  the  right  of  way.  Mis- 
souri, K.  &  T.  R.  Co.  v.  Carter,  96  Tex.  461, 
68  S.  W.  159,  holding  also  such  contract  as- 
signable to  the  railway  company's  grantee. 

Contracts  as  to  a  spur  or  side  track,  ex- 
empting a  railroad  company  from  liability 
for  fire  to  the  property  of  the  contractor 
on  his  own  land,  are  beyond  the  scope  of 
this  note.  See  Thomason  v.  Kansas  City 
Southern  R.  Co.  122  La.  995,  48  So.  432,  21 
Am.  Neg.  Rep.  103;  Mann  v.  Pere  Mar- 
quette R.  Co.  135  Mich.  210,  97  N.  W.  721; 
People's  Oil  &  Fertilizer  Co.  v.  Charles- 
town  &  W.  C.  R.  Co.  83  S.  C.  630,  65  8.  E. 
733;  Mayfield  v.  Southern  R.  Co.  85  S.  C. 
165,  87  S.  E.  132;  Porter  v.  New  York,  N. 
H.  &  H.  R.  Co.  205  Mass.  690,  91  N.  E. 
876 ;  Richmond  v.  New  York,  N.  H.  &  H.  R. 
Co.  20  R.  I.  225.  68  Atl.  767 ;  Stoneboro  & 
C.  L.  Ice  Co.  V.  Lake  Shore  dr  M.  S.  R.  Co, 
238  Pa.  289,  86  Atl.  87.  B.  B.  B. 
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which  was  overruled  by  the  court,  and,  the 
plaintiff  having  elected  to  stand  by  his  de- 
murrer, judgment  nil  capiat  was  rendered 
against  him.  The  appellate  court  for  the 
third  district  affirmed  the  judgment  below, 
granted  a  certificate  of  importance,  and  al- 
lowed an  appeal  to  this  court. 

Appellant's  declaration  was  in  case,  and 
alleged  in  various  counts  that  he  was  the 
owner  and  in  the  possession  of  a  certain 
warehouse  and  a  large  quantity  of  broom 
corn  stored  therein,  upon  certain  premises 
in  the  city  of  Mattoon;  and  that  the  de- 
fendant, by  its  servants  and  agents,  put  out 
fire  on  its  right  of  way,  which,  through  the 
negligence  of  the  said  servants,  was  com- 
municated to  the  warehouse  of  appellant, 
causing  the  destruction  thereof,  together 
with  its  contents.  Other  counts  of  th*; 
declaration  charged  a  trespass  on  appel- 
lant's premises  and  the  putting  out  of 
the  fire  thereon,  which  was  communicated 
to  the  building,  causing  the  damage  com- 
plained of. 

The  fifth  additional  plea  of  appellee 
is  a  plea  in  confession  and  avoidance.  It 
avers  that  the  close  and  premises  of  appel- 
lant referred  to  in  the  declaration  were  only 
held  by  appellant  as  a  tenant  of  appellee  by 
virtue  of  a  lease,  and  sets  out  the  provi- 
sions of  the  lease.  The  plea  avers  that  in 
and  by  said  lease  appellant  agreed  to  as- 
sume the  risk  of  loss  and  damage  by  fire, 
and  to  indemnify  and  save  appellee  harm- 
less from  all  liability  for  damage  by  fire. 
It  alleges  that  the  fire  complained  of  was 
set  out  by  servants  of  appellee  while  burn- 
ing the  right  of  way  and  ground  of  appellee, 
and  freeing  the  same  from  dry  grass,  weeds, 
and  other  combustible  substances;  and  that 
said  servants  set  out  said  fire  believing  that 
it  was  on  part  of  the  right  of  way  of  ap- 
pellee, and  not  knowing  that  the  premises 
had  been  leased  to  appellant.  The  plea 
further  alleges  that  the  servants  of  appel- 
lee, before  leaving  the  premises,  put  out 
said  fire,  as  they  supposed,  but  that  the 
fire  smoldered  for  two  days  in  sawdust 
which  appellant  had  allowed  to  remain  and 
he  on  said  premises,  and  then  broke  out 
and  was  communicated  t6  the  buildings. 

The  lease  set  out  in  the  plea  contains, 
among  other  things,  the  following:  "The 
lessee  further  agrees  to  pay  all  taxes  and 
assessments  that  may  be  legally  assessed 
on  said  premises  during  the  continuance 
of  the  tenancy  hereby  created;  and,  fur- 
ther, that  at  all  times  during  the  con- 
tinuance of  said  tenancy  he  will  exercise 
such  care,  and  cause  such  precautions  to 
he  taken,  as  shall  adequately  protect  build- 
ings and  structures  on  said  demised  prem- 
ises and  their  contents,  and  all  property 
of  whatever  description  situated  on  said  * 
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premises,  against  all  dangers  to  which  the^. 
may  be  exposed  from  fire  by  reason  of  th« 
proximity  of  said  premises  to  the  railroad 
operated  by  the  lessor,  and  the  movement 
or  use  of  locomotive  engines  and  cars  upon 
its  tracks;  the  risks  of  all  loss,  injury,  and 
damage  by  fire,  however  caused,  and  wheth- 
er or  not  caused  by  the  negligence  of  the 
lessor,  its  agents,  or  servants,  being  hereby 
assumed  by  the  lessee,  who,  in  considera- 
tion of  the  leasing  of  said  premises  on  the 
terms  aforesaid,  hereby  agrees  to  indemnify 
and  save  harmless  the  lessor  from  all  lia- 
bility for  damage  by  fire,  however  the  fire 
may  originate,  the  risk  of  which  is  as- 
sumed as  aforesaid." 

Clearly,  the  language  of  this  lease,  under 
any  fair  construction,  exempts  appellee 
from  any  liability  to  appellant  for  damages 
arising  from  a  fire  resulting  from  the  neg- 
ligence of  appellee's  servants  or  otherwise. 
The  intent  and  purpose  of  the  parties 
clearly  were  to  exonerate  appellee  from  any 
liability  to  appellant  for  damages  that 
might  result  from  fire.  Assuming  this  to 
be  the  effect  of  the  lease,  appellant  contends 
that  the  lease,  in  so  far  as  it  purports  to 
exempt  appellee  from  liability  for  negli- 
gence, is  illegal  and  void,  as  being  in  con- 
travention of  the  public  policy  of  this  state. 
The  validity  of  these  provisions  of  the  leasp 
is  the  controlling  issue  involved  in  this 
controversy. 

The  rule  is  well  established  by  decisional 
in  this  state  and  elsewhere,  that  any  con- 
tract by  which  a  common  carrier  of  goods 
or  passengers  undertakes  to  exempt  himself 
from  liability  for  loss  or  damage  arising 
from  the  negligence  of  himself  or  his  serv- 
ants is  void  as  against  public  policy.  Such 
contracts,  if  sustained,  would  relieve  the 
carrier  from  its  essential  and  important 
duties  to  the  public  growing  out  of  the 
character  of  its  employment,  and  tend  to 
defeat  the  foundation  principle  on  which 
the  law  of  common  carriers  is  based;  that 
is,  the  securing  of  the  highest  care  and 
diligence  in  the  performance  of  the  im- 
portant duties  due  to  the  public.  It  ha^ 
accordingly  been  very  generally  accepted 
as  a  sound  principle  of  the  common  law, 
that  any  general  stipulation  in  a  carier's 
bill  of  lading  or  receipt,  by  which  the  con- 
signor or  consignee  is  made  to  assume  the 
risks  of  conveyance,  or  any  special  risks, 
like  those  of  fire  and  the  like,  will  always 
be  read  with  an  implied  exception  of  in- 
juries or  damage  resulting  from  the  want  of 
ordinary  care  on  the  part  of  the  carrier  or 
his  servants.  This  general  doctrine  is  sup- 
ported by  numerous  authorities,  many  of 
which  are  collected  and  cited  by  Coolcy  on 
Torts,  3d  ed.  p.  1479.  But  the  lease  by  ap- 
pellee of  a  portion  of  its  right  of  way  for 
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a  warehouse  does  not  relate  to  any  of  the 
duties  imposed  by  the  law  upon  appellee  as 
a  common  carrier.  The  public  is  in  no  way 
concerned  in  this  transaction;  nor  is  it  a 
matter  of  public  interest  whether  the  loss 
of  the  property  destroyed  by  fire  shall  fall 
on  one  party,  rather  than  on  the  other. 
The  situation  is  entirely  different  between 
the  loss  of  this  warehouse  and  its  contents 
and  the  loss  of  goods  intrusted  to  a  carrier 
for  transportation.  In  the  latter  case  the 
public  has  an  interest  which  is  conserved 
by  holding  the  carrier  to  a  strict  account- 
ability for  its  negligence  or  that  of  its 
servants;  and  this  for  the  plain  reason  that 
the  public  is  compelled  to  employ  the  car- 
rier to  transport  goods.  Any  member  of 
the  public  is  liable  to  require  the  services 
of  a  common  carrier,  and  the  carrier  is 
under  the  legal  duty  of  serving  the  public 
indiscriminately.  Not  so  in  regard  to  lease- 
ing  a  part  of  its  right  of  way  for  a  ware- 
house or  an  elevator.  While  the  railroad 
company  has  the  power  to  make  such  lease, 
if  it  does  not  interfere  with  its  duties  to 
the  public,  it  .is  in  no  sense  required  to  do 
so.  No  one  could  compel  a  railroad  com- 
pany, by  mandamus,  to  lease  its  right  of 
way  for  such  purposes.  It  relates  to  a 
matter  that  is  entirely  within  the  discretion 
of  the  railroad  company.  In  testing  the 
validity  of  the  lease  under  consideration, 
the  circumstance  that  one  party  to  it  is  a 
railroad  corporation,  and  engaged  in  the 
service  of  the  public  as  common  carrier, 
is  not  of  controlling  importance.  Indeed, 
it  is  difficult  to  see  that  it  is  of  any  import- 
ance whatever.  Page,  in  his  late  work 
on  Contracts,  in  §  368,  lays  down  the  rule 
as  follows:  "The  rule  that  a  common  car- 
rier cannot,  by  contract,  relieve  himself 
from  liability  for  the  negligence  of  him- 
self or  his  employees,  has  no  application 
to  provisions  in  leases  given  by  such  carrier 
for  buildings  owned  by  him  on  or  near  the 
right  of  way,  exempting  him  from  liability 
for  loss  by  fire." 

The  precise  question  now  under  consid- 
eration does  not  appear  to  have  been  here- 
tofore presented  to  this  court;  but  it  has 
been  decided  in  a  number  of  other  juris- 
dictions in  accordance  with  the  rule  above 
stated,  by  Page.  Among  the  cases  where 
leases  of  the  same  general  character  as  the 
one  here  involved  have  been  held  valid  and 
enforceable,  the  following  may  be  cited: 
Hartford  F.  Ins,  Co.  v.  Chicago,  M.  &  St. 
P.  R.  Co.  175  U.  S.  91,  44  L.  ed.  84,  20  Sup. 
Ct.  Rep.  33;  King  v.  Southern  P.  Co.  109 
Cal.  96,  29  L.R.A.  756,  41  Pac.  786;  Steph- 
ens V.  Southern  P.  R.  Co.  109  Cal.  86,  29 
L.R.A.  751,  50  Am.  St.  Rep.  17,  41  Pac. 
783;  Griswold  v.  Illinois  C.  R.  Co.  90  Iowa, 
265,  24  L.R.A.  647,  57  N.  W.  843;  Green- 
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wich  Ins.  Co.  v.  Louisville  &  N.  R.  Co.  112 
Ky.  698,  56  L.R.A,  477,  99  Am.  St.  Rep. 
313,  66  S.  W.  411,  67  S.  W.  16;  Wabash 
R.  Co.  V.  Ordelheide,  172  Mo.  436,  72  S.  W. 
684;  Rutherford  v.  Wabash  R.  Co.  147  Mo. 
441,  48  S.  W.  921;  Northern  P.  R.  Co.  v. 
McClure,  9  N.  D.  73,  47  L.R.A.  149,  81 
N.  W.  52.  The  cases  above  cited  all  in- 
volved, either  directly  or  indirectly,  the 
validity  of  contracts,  most  of  them  leases 
like  the  one  involved  here,  which  purported 
to  exempt  the  railroad  company  from  lia- 
bility for  fires  happening  through  the  neg- 
ligence of  its  servants.  There  is  no  well- 
considered  case  that  has  come  to  our  notice 
to  the  contrary.  Some  expressions  may  be 
found  to  the  general  effect  that  any  con- 
tract by  any  person,  which  assumes  to 
place  another  party  at  the  mercy  of  his 
own  faulty  conduct,  is  void  as  against  pub- 
lic policy;  but  such  a  statement  of  the  rule 
of  the  law  is  too  general  and  sweeping  to 
receive  judicial  sanction.  A  fire  insurance 
policy  issued  to  anyone,  which  purported 
to  insure  his  property  against  his  own 
wilful  and  intentional  burning  of  the  same, 
would  manifestly  be  condemned  by  all 
courts  as  contrary  to  a  sound  public  pol- 
icy; but  it  is  not  unlawful  for  insurance 
companies  to  issue  policies  which  will  pro- 
tect property  against  a  loss  caused  by  the 
negligence  of  the  assured.  That  is  proba- 
bly the  most  fruitful  cause  of  fire  losses. 
A  common  carrier  owning  property  may  ob- 
tain insurance  against  loss  by  fire  result- 
ing from  the  negligence  of  himself  or  bin 
servants;  and  a  stipulation  may  lawfully 
be  entered  into  between  the  carrier  and 
the  owner  of  the  goods,  by  which  the  car- 
rier is  to  have  the  benefit  of  such  insurance 
procured  thereon  by  the  owner.  If  the 
owner  of  goods  about  to  be  transporte<l 
insures  them  against  loss  by  fire  in  transit, 
the  carrier  may  make  a  lawful  contract 
with  the  shipper  that,  after  having  paid 
the  owner  for  the  loss  under  its  general 
common-law  liability,  it  may  maintain  an 
action  against  the  insurance  company  and 
collect  the  insurance  by  way  of  indemnity 
for  the  loss  sustained.  Phcpnix  Ins.  Co.  v. 
Erie  t  W.  Transp.  Co.  117  U.  S.  312,  20 
L.  ed.  873,  6  Sup.  Ct.  Rep.  1176;  Wager  v. 
Providence  Ins.  Co.  160  U.  S.  99,  37  L.  ed. 
1013,  14  Sup.  Ct.  Rep.  55;  Hartford  F.  Ins. 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  175  V. 
S.  91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33.  If 
appellee  had  owned  the  warehouse  and  its 
contents  in  question,  it  could  have  lawfully 
insured  the  same  for  its  own  benefit;  and 
such  insurance  contract  might  have  protect- 
ed appellee  from  loss  or  damage  caused  by 
fire  originating  through  the  negligence  of 
its  servants.  If  such  a  contract,  which  is 
one  of  indemnity  merely,  is  valid,  why  ma^ 
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not   appellee   lawfully   protect   itself   from 
damage  arising  from  the  same  source  by  a 
stipulation  with  its  tenant?    There  appears 
to    be   no   distinction,   either   upon    reason 
or  authority,  for  upholding  the  contract  in 
one  case,  and  declaring  it  void  in  the  other. 
Appellant  makes  the   point  that  certain 
counts  of   his  declaration  are  based  on  a 
violation    of    §    18   of   the    Criminal    Code 
(Hurd's  Rev.  Stat.  1911,  chap.  38),  which 
provides  a  penalty  against  any  person  who 
shall  "wilfully  and  intentionally,  or  negli- 
gently and  carelessly,  set  on  fire,  or  cause 
to  be  set  on  fire,  any  woods,  prairies,  or 
other  grounds  whatsoever."     Paragraph  63 
of  chapter  114   (which  is  §  li  of  the  rail- 
road act  of  1874)  makes  it  the  duty  of  all 
railroad  corporations  to  keep  their  rights 
of  way  clear  from  all  dead  grass,  dry  weeds, 
or  other   dangerous,   combustible  material, 
and  provides  certain  liabilities  and  penal- 
ties for  a  neglect  to  comply  with  this  stat- 
ute.   This  statute  is  a  valid,  constitutional 
law,  and  binding  upon  all  railroads  in  thin 
state.     Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Hamilton,  200  111.  633,  66  N.  E.  389.    Mani- 
festly, this  statute  was  designed  to  prevent 
the  starting  and  spreading  of  fires,  and  as 
a  protection  to  the  public,  and  is  a  proper 
police   regulation,   which   may   be   enforced 
by  appropriate  penalties.     It  is  clear  that 
the  section  of  the  Criminal  Code  prohibit- 
ing the  setting  on  fire  any  "woods,  prairies, 
or  other  grounds"  cannot  be  construed  to 
prohibit  a  railroad  company  from  the  use 
of   the   only   reasonable   means   to  comply 
with    paragraph    63    of   the    railroad    act. 
The   section   of   the   Criminal    Code   relied 
on  was  first  enacted  in  this  state  in  1819, 
and  with  slight  changes  has  been  continued 
from  that  time  until  the  present  as  a  part 
of  our  Criminal  Code.     When  this  statute 
was    first    enacted,    conditions    in    Illinois 
were    entirely    different    from    what    they 
are  now.     There  were  no   railroads.     The 
greater  portion  of  the  state  was  grown  up 
with  prairie  grass,  and  the  balance  was  tim- 
ber  lands  covered  with   leaves   and   fallen 
branches.    There  were  no  means  of  controll- 
ing or  extinguishing  a   fire  once  started, 
owing  to  the  sparsely  settled  condition  of 
the    country.      The   words    in    the    statute 
"woods,   prairies,   or   other   grounds,"   con- 
strued with  reference  to  the  conditions  that 
existed  when  the  statute  was  first  enacted, 
would  exclude  one's  own  premises,  where  a 
fire  was  required  for  the  purpose  of  burn- 
ing logs,  brush,  or  other  combustibles  nec- 
essary to  clear  the  land.     It  would  be  a 
strained  construction  to  say  that  a  farmer 
could  not  start  a  fire  on  his  own  premises 
for  the  purpose  of  clearing  his  land  of  waste 
and  combustibles;   and  still,  if  appellant's 
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construction  be  allowed,  we  see  no  escape 
from  holding  that  a  farmer  would  be  sub- 
ject to  the  penalty  if  he  started  a  fire  for 
any  other  purpose  than  that  mentioned  in 
the  proviso,  which  does  not  include  fires 
started  for  the  purpose  of  clearing  one's 
land  of  dry,  combustible  material.  The 
Criminal  Code  is  not  violated  by  a  railroad 
company  which,  in  good  faith,  and  for  the 
purpose  of  complying  with  its  duty  under 
the  railroad  act,  sets  out  fire  on  its'  right 
of  way  to  clear  it  of  combustibles.  Neither 
does  the  ordinance  of  the  city  of  Mattoos 
apply  to  the  situation  existing  here. 

Appellant  earnestly  contends  that  what- 
ever view  may  be  taken  in  respect  to  the 
validity  of  the  lease  as  an  answer  to  his 
counts  in  case,  in  no  event  can  said  lease 
be  relied  on  as  a  justification  or  a  license 
in  answer  to  his  counts  in  trespass.  Re- 
garding the  relation  of  the  parties  as  that 
of  landlord  and  tenant,  there  is  no  express 
authority  reserved  under  the  lease  authoriz- 
ing the  landlord  to  enter  upon  the  premises 
of  his  lessee;  and  it  may  be  assumed  that 
the  counts  in  the  declaration  which  allege 
that  the  defendant  entered  upon  the  de- 
mised premises  without  right,  and  there 
kindled  a  fire,  etc.,  show  a  technical  breach 
of  appellant's  right  to  the  exclusive  posses- 
sion of  the  demised  premises.  The  law  v«i- 
doubtedly  is  that  any  unauthorized  entry 
on  the  land  or  premises  of  another  ia  a 
trespass;  and  this  is  true  even  though  no 
force  be  exerted  (Kimball  v.  Custer,  73 
111.  389) ;  and  ignorance  or  mistake  of  the 
trespasser  will  not  exempt  him  from  liabil- 
ity for  actual  damages.  Hamilton  v.  Hunt, 
14  III.  472;  Mead  v.  Thompson,  78  III.  62. 
If  it  be  granted  that  the  lease  cannot  be 
used  as  a  shield  to  protect  appellee  from 
the  unauthorized  entry  upon  the  demised 
premises,  still  such  entry  would  only  aa- 
thorize  the  recovery  of  nominal  damages, 
since  the  lease,  as  we  have  seen,  is  a  c<hd- 
plete  defense  to  all  of  the  actual  damages 
that  were  sustained  by  appellant. 

While  we  are  inclined  to  agree  with  ap- 
pellant that  the  unauthorized  entry  of 
appellee's  servants  upon  the  demised  prem- 
ises was  a  technical  trespass  entitling  ap- 
pellant to  nominal  damages,  still  this  court 
will  never  reverse  a  judgment  and  award  a 
new  trial  merely  for  the  purpose  of  enabling 
a  party  to  recover  nominal  damages.  T%e 
maxim,  "De  minimis  non  curat  lex,"  will 
apply,  and  the  judgment  will  be  afSrmed. 
Comstock  V.  Brosseau,  65  HI.  39;  Chicago, 
W.  &  V.  Coal  Co.  V.  Streator,  172  lU.  435, 
60  N.  E.  167. 

The  judgment  of  the  Appellant  Court  for 
the  Third  District  is  afiSrmed. 
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ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY, Appt., 

V. 

ANNIE  SANDERS. 
(—  MisB.  — ,  61  So.  309.) 

Bastard  ^  right   to    re<x>Ter   value   of 
services. 

The  mother  of  an  illegitimate  childi  who 
has  assumed  the  custody,  control,  and  main- 
tenance of  it,  may  recover  the  value  of  its 
services  from  one  who  employs  it  without 
her  knowledge  or  consent. 

(March  17,  1913.) 


APPEAL  hy  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hinds  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  compensation  for  services  of  plain- 
tiff's minor  son,  who  had  been  employed  by 
it  without  plaintifi^s  consent.     Aflftrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  M.  West,  for  appellant: 

Appellant  was  entitled  to  credit  for  neces- 
saries furnished. 

Culberson  v.  Alabama  Constr.  Co.  127  Ga. 
599,  9  L.ILA.(N.S.)  411,  56  S.  B.  765,  9 
Ann.  Cas.  507. 

The  son  was  illegitimate,  and  appellee  was 
not  entitled  to  sue  for  his  wages. 


Note.  ^  Who  may  recover  for  services 
rendered  1^  an  illegitimate  child. 

As  to  right  of  mother  or  reputed  father 
to  custody  or  control  of  illegitimate  child, 
see  note  to  Aycock  v.  Hampton,  65  L.R.A. 
689. 

The  right  of  one  in  loco  parentis  to  main- 
tain action  for  seduction  of  an  illegitimate 
is  discussed  in  the  note  to  Tittlebaum  v. 
Boehmcke,  35  L.R.A.(N.S.)  1062. 

The  right  to  recover  for  negligent  killing 
of  an  illegitimate,  or  to  maintain  action 
for  benefit  of  illegitimate  for  negligent  kill- 
ing of  relative,  is  discussed  in  the  note  to 
McDonald  v.  Southern  R.  Co.  2  L.RJk.. 
(N.S.)  640. 

A  search  has  disclosed  very  little  direct 
authority  on  this  question.  The  conclusion 
reached  in  Illinois  C.  R.  Co.  v.  Sandebs, 
that  a  mother  of  an  illegitimate  child,  who 
is  entitled  to  the  custody  and  control  and 
is  bound  to  maintain  it,  is  entitled  to  re- 
cover for  the  services  of  the  child,  is  un- 
doubtedly sound. 

In  the  case  of  legitimate  children,  it  is 
said  that  ''the  right  of  the  parent  to  the 
child's  earnings  arises  out  of  the  duty  to 
support  the  child"  (29  Cyc.  1627),  and  it 
seems  that  the  mother,  who  is  bound  to  sup- 
port an  illegitimate  child,  should  be  en- 
titled to  recover  for  services  rendered  by 
the  child. 

In  Perry  v.  State,  113  Ga.  936,  39  S.  E. 
315,  it  was  said  that  an  illegitimate  child 
cannot  enter  into  a  valid  contract  for  serv- 
ices without  the  consent  of  the  mother,  un- 
der a  statute  providing  that  the  mother  of 
a  bastard  is  entitled  to  the  possession  of 
the  child,  unless  the  father  shall  legitimate 
him  in  the  manner  provided  therein. 

As  shown  in  the  note  in  35  L.R.A.(N.S.) 
above  referred  to,  the  right  of  the  father 
and  mother  to  the  services  of  an  illegiti- 
mate child  is  recognized,  the  cases  generally 
holding  that  an  action  for  the  seduction  of 
such  child  may  be  maintained  where  it  ap- 
pears that  the  child  is  in  the  service  of  the 
parent. 

It  has  been  held  that  a  father  is  not  en- 
titled to  recover  for  services  rendered  by 
his  illegitimate  child.  Armstrong  v.  Mc- 
Donald, 10  Barb.  300;  Haiglit  v.  Wright, 
20  How.  Pr.  91.  The  rights  of  the  mother 
to  the  services  of  the  child  were  not  in  any  I 
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way  involved,  nor  suggested  as  a  defense, 
in  the  above  cases. 

And  in  King  v.  Johnson,  2  Hill,  Eq.  624, 
it  was  held  that  a  father  is  not  legally  en- 
titled to  the  services  of  his  illegitimate 
children. 

In  the  last  case  it  appeared  that  one  hav- 
ing a  lawful  wife  and  children  abandoned 
them  and  lived  in  adultery  with  a  woman 
bv  whom  he  had  illegitimate  children,  pur- 
chased lands  with  the  proceeds  of  their 
labor,  and  subsequently  conveyed  the  lands 
to  them,  and  it  was  held  that  such  convey- 
ances did  not  violate  the  statute  prohibit- 
ing gifts  and  conveyances  exceeding  one 
fourth  of  his  estate,  by  a  man  having  a 
lawful  wife  or  children,  to  a  woman  with 
whom  he  lives  in  adultery,  or  his  illegiti- 
mate children,  upon  the  ground  that  he  was 
not  entitled  to  take  their  earnings  from 
them,  and  that  therefore  the  legitimate  fam- 
ily could  not  claim  that  as  a  part  of  his 
estate.  The  court  said:  "The  child  cannot 
inherit  from  the  father,  and  the  extent  to 
which  the  father  can  provide  for  his  illegiti- 
mate child  is  limited  by  the  act  before  re- 
ferred to.  The  father  is  not,  therefore, 
entitled  in  law  to  the  services  of  his  natural 
child.  It  is  said,  however,  that  when  a 
father  assumes  and  discharges  the  duties 
of  a  parent,  corresponding  duties  arise  on 
the  part  of  the  natural  child;  and  this  is 
true  so  long  as  these  relations  exist.  But 
these  relations  are  merely  conventional,  and, 
being  voluntary,  may  be  dissolved  at  pleas- 
ure. Not  so  as  to  the  relations  between  the 
father  and  his  legitimate  children.  The 
obligations  between  them  are  imposed  by 
law,  and  neither  can  be  absolved  from  them. 
The  right  of  the  putative  father  to  the 
custody  and  services  of  his  natural  child, 
must  therefore  arise  out  of  contract,  in 
which  the  parties  are  at  liberty  to  stipulate 
for  themselves." 

But  where  legitimation  or  adoption  takes 
place  by  a  father  in  the  manner  provided  by 
statute,  all  the  reciprocal  responsibilities 
and  duties  between  a  father  and  a  legitimate 
child  obtain  between  him  and  such  adopted 
child,  and  he  is  charged  with  its  support 
and  education,  and  is  entitled  to  its  cus- 
tody, services,  and  earnings.  Allison  v. 
Brv'an,  21  Okla.  557,  18  L.R.A.(N.S.)  931, 
97  >ac.  282,  17  Ann.  Cas.  468.      A.  L.  R. 
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IllinoU  C.  R.  Go.  v.  Johnson,  77  Miss.  727, 
51  L.R.A.  837,  28  So.  763 ;  Alabama  &.  V.  R. 
Co.  y.  Williams,  78  Miss.  209,  51  L.R.A.  836, 
84  Am.  St.  Rep.  624,  28  So.  863. 

The  proposition  in  14  Am.  &  Eng.  Enc  of 
Law,  759,  to  the  contrary,  is  not  supported 
by  the  cases  cited. 

Robalina  v.  Armstrong,  15  Barb.  247; 
People  V.  Kling,  6  Barb.  366;  Re  Doyle, 
Clarke,  Ch.  164;  Carpenter  v.  Whitman,  16 
Johns.  208;  People  v.  Landt,  2  Johns.  375; 
Wright  V.  Wright,  2  Mass.  109 ;  Com.  v.  Fee, 
6  Serg.  &  R.  255;  Re  Celina,  7  La.  Ann.  162; 
Com.  V.  Anderson,  1  Ashm.   (Pa.)   55. 

Messrs.  Powell  A  Thompson  for  ap- 
pellee. 

Ck>ok,  J.,  delivered  the  opinion  of  the 
court: 

Annie  Sanders  was  the  mother  of  Henry 
Lyles,  a  thirteen-year-old  boy,  the  product 
of  the  mother's  illicit  relations  with  some 
undisclosed  paramour.  Stated  in  another 
way,  Henry  was  the  bastard  son  of  Annie. 
The  appellant  railroad  company,  through  its 
employees,  employed  Henry  without  the 
knowledge  or  consent  of  his  mother,  and 
this  suit  was  for  the  value  of  Henry's  serv- 
ices when  working  for  the  company.  The 
trial  court  rendered  a  judgment  in  favor  of 
the  mother,  and  the  railroad  company  ap- 
peals. 

It  is  the  contention  of  appellant  that 
the  mother  of  a  bastard  cannot  recover  for 
the  services  of  the  bastard,  because,  by  the 
common  law,  the  bastard  was  nullius  filius. 
The  mother,  as  a  natural  guardian,  has  a 
right  to  the  custody  and  control  of  the  child, 
and  is  bound  to  maintain  it.  6  Am.  Dig. 
Century  ed.  p.  1835,  §  19,  and  authorities 
there  cited.  This  court  has  decided  that 
the  putative  father  of  a  bastard  is  so  far 
considered  its  natural  guardian  as  to  be 
entitled  to  the  custody  of  it.  Aycock  v. 
Hampton,  84  Miss.  204,  65  L.R.A.  689,  105 
Am.  St.  Rep.  424,  36  So.  245.  In  Illinois 
C.  R.  Co.  V.  Johnson,  77  Miss.  727,  61  LJLA. 
837,  28  So.  753,  and  in  Alabama  k  V.  R.  Co. 
V.  Williams,  78  Miss.  209,  51  L.RJ^.  836,  84 
Am.  St.  Rep.  624,  28  So.  853,  this  court,  in 
construing  our  statute  giving  to  relatives  of 
a  deceased  person  a  right  of  action  against 
a  corporation  causing  his  death,  held  that 
the  statute  referred  to  legitimates,  and  not 
to  bastards. 

It  being  established  that  the  mother  of  a 
bastard  is  entitled  to  the  custody  and  con- 
trol, and  is  under  obligations  to  maintain 
her  bastard  ohildren,  because  she  is  con- 
sidered their  natural  guardian,  as  a  neces- 
sary corollary  of  these  rights  and  obliga- 
tions, does  it  follow  that  she  is  also  entitled 
to  the  services  of  her  illegitimate  children? 
If  she  is  clothed  with  authority  to  enforce 
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the  obedience  of  the  child,  and  to  demand 
from  it  its  services,  what  are  her  rights 
with  respect  to  recovering  from  another  the 
value  of  the  services  of  her  illegitimate 
child,  obtained  without  her  knowledge  or 
consent?  This  record  propounds  these  ques- 
tions. The  bastard  is  nullius  filitis — a 
"wood's  colt,"  so  to  speak;  but  does  it  fol- 
low that  anybody  may  bridle  such  an  ani- 
mal, without  let  or  hindrance  from  the 
owner?  In  this  instance,  the  mother  had 
assumed  the  custody,  control,  and  main- 
tenance of  the  boy,  and  we  are  of  the  opin- 
ion that,  having  assumed  the  obligations  of 
a  natural  guardian,  she  had  the  first  claim 
upon  his  services,  and,  found  running  on 
the  commons,  it  was  the  duty  of  the  rail- 
road company  to  account  to  her  for  his  serv- 
ices, to  which  she  was  entitled  by  every  rule 
of  reason,  justice,  and  law,  in  return  for  tiie 
burdens  and  cares  of  maintaining  him. 

It  cannot  be  contended  that  the  mother 
would  incur  the  penalties  of  the  law  for  in- 
flicting upon  the  boy  proper  and  reasonable 
corporal  punishment,  when  he  needed  and 
had  earned  it;  and,  if  not,  why  notT  The 
reason  is  that  with  the  burden  she  obtains 
the  rights  of  a  parent,  or  of  a  person  in  loco 
parentis,  to  adopt  reasonable  means  neces- 
sary to  the  well-being  and  proper  rearing  of 
the  child.  True,  it  has  been  held  that  an 
illegitimate  cannot  maintain  an  action  for 
the  death  of  an  illegitimate  kinsman;  but 
the  reason  for  this  decision  was  that  the 
statute  giving  that  right  to  certain  of  the 
kindred  of  the  deceased  had  reference  to 
legitimate  kindred.  However  that  may  be, 
we  are  of  opinion  that  the  natural  guardian 
— the  mother  of  the  child — ^has  the  same 
right  to  sue  for  his  services  as  a  legally  ap- 
pointed guardian  would  have;  for,  with  the 
burden  of  maintaining,  follows  the  right  to 
control  the  services  of  the  child,  and  the 
right  to  control  necessarily  implies  the  right 
to  compel  the  child  to  render  such  reason- 
able service  to  his  mother  as  his  age  and 
abilities  justified  or  required,  and,  having 
been  deprived  of  his  services,  it  logically 
follows  that  she  could  sue  for  and  recover 
their  value. 

Affirmed. 


MISSISSIPPI  SUPREME  COURT. 

YAZOO  &  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY,  Appt., 

V. 

E.  N.  MAY. 
(—  Miss.  — ,  61  So.  449.) 

Damages  •—  punitive  —  insnlt  •»  atnonnt. 

An  appellate  court  will  not  interfere  with 
an  award  of  $6,000  against  a  railroad  com- 
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pany  as  actual  and  punitive  damages  for 
the  application  of  the  vilest  and  most  insult- 
ing epithets  by  its  agents  to  a  youth  who 
enters  its  office  to  collect  money  due  him  for 
labor  performed. 

(April  1,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Bolivar  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  gross,  wanton,  and 
wilful  misconduct  of  defendant's  agent. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mayes  &  Mayes  for  appellant. 

Messrs.  Thomas  S.  Owen  and  Percy 
Bell  for  appellee. 

Reedt  J^  delivered  the  opinion  of  the 
court: 

We  do  not  find  any  error  in  the  trial 
of  this  case.  It  is  contended  by  appellant 
that  the  verdict  is  excessive.  In  order  to 
properly  consider  this,  we  should  look  into 
the  case. 


The  appellee  is  quite  a  young  man,  in 
truth,  a  mere  youth.  He  was  about  nine- 
teen years  old  at  the  time  of  the  alleged 
mistreatment.  He  was  employed  by  the 
railroad  company  to  do  certain  work  at  its 
Greenville  station.  After  an  employment 
of  less  than  a  month  he  was  discharged. 
It  is  stated  that  his  services  were  not  sat- 
isfactory. He  asked  to  be  paid  for  his  time, 
explaining  that  he  was  absent  from  his 
home,  which  was  in  Vicksburg,  and  without 
means  to  pay  his  board.  He  went  to  the 
company's  office  on  the  morning  after 
he  was  discharged,  and  was  told  that 
authority  had  been  requested  to  issue 
him  a  time  check,  which  should  come 
through  the  superintendent.  The  office  of 
this  official  was  in  the  same  building  as 
that  of  the  agent.  He  was  told  that  the 
check  was  expected  shortly,  and  that  he 
might  return  in  the  evening  of  that  day 
to  ascertain  if  it  had  been  received.  He 
did  return  that  evening,  and  was  engaged  in 
an  earnest  discussion  with  the  head  clerk  in 


Note. ^Amount  of  damages  that  may 
he  atcarded  for  insulting  language. 

This  note  is  confined  to  cases  dealing 
with  the  amount  of  damages  that  may  be 
allowed  for  insulting  or  abusive  language 
alone,  unaccompanied  by  other  substantial 
damages.  Therefore  cases  of  assault,  eject- 
ment from  train,  etc.,  where  the  abusive  or 
insulting  language  is  accompanied  by  other 
substantial  elements  of  damages,  injury 
are  excluded,  for  the  reason  that  it  is  im- 
possible to  separate  the  amounts  allowed 
for  the  different  elements. 

As  to  right  to  recover  for  mental  suffer- 
ing caused  by  an  assault,  where  no  bodily 
injury  is  inflicted,  see  note  to  Small  v. 
Lonergan,  26  L.R.A.(N.S.)    976. 

As  to  liability  of  carrier  for  mental  suf- 
fering of  passenger  from  verbal  abuse  un- 
accompanied by  another  breach  of  duty, 
see  notes  to  St.  Louis,  1.  M.  &  S.  R.  Co.  v. 
Taylor,  13  L.R.A.(N.S.)  159,  and  Bleecker 
V.  Colorado  &  S.  R.  Co.  33  L.R.A.(N.S.) 
386. 

It  has  been  said  in  a  case  of  insult  and 
abuse  bv  a  conductor  of  a  woman  passenger 
who  failed,  through  the  fault  of  the  com- 
pany's agent,  to  have  a  proper  ticket,  that 
"there  is  no  rule  in  a  case  of  this  kind 
that  determines  when  the  amount  awarded 
is  excessive."  Missouri  P.  R.  Co.  v.  Mar- 
tino,  2  Tex.  Civ.  App.  634,  18  S.  W.  1066. 
This,  no  doubt,  is  too  broad  a  statement  of 
the  rule;  and  in  the  same  case  the  court 
later,  quoting'  from  another  decision,  said 
that  "when  they  [the  jury]  have  not  ap- 
parently abused  this  discretion,  and  no  out- 
side influences  have  been  used  to  excite 
their  passions  or  prejudices,  the  result  of 
that  discretion  must  control  the  judgment 
of  this  court  on  appeal." 

In  the  case  of  Missouri  P.  R.  Co.  v.  Mar- 
tino,  supra,  where  the  conductor  rudely 
44  L.R.A.(N.S.) 


awoke  the  passenger,  and,  although  he  had 
received  from  a  previous  conductor  her 
trunk  check  as  security  for  her  fare,  de- 
manded, in  an  insulting  manner,  her  watch 
and  chain  as  security,  and  threatened  to 
put  her  off  the  train  unless  she  surrendered 
the .  same,  it  was  held  that  a  verdict  for 
$2,000  damages  was  not  excessive. 

In  St.  Louis  Southwestern  R.  Co.  v. 
Granger,  —  Tex.  Civ.  App.  — ,  100  S.  W. 
987,  it  was  held  that  a  verdict  for  $250 
was  not  excessive  damages  in  an  action  by 
a  woman  passenger  against  a  railroad  com- 
pany, for  violent  and  abusive  lan^age  and 
threats  of  ejection  from  the  train  by  the 
conductor  when  she  failed  upon  request  to 
pay  the  fare  .of  her  child,  whom  she  had 
been  informed  by  the  company's  agent  would 
be  transported  free. 

It  was  also  held  in  the  case  of  St.  Louis 
Southwestern  R.  Co.  v.  Granger,  supra,  that 
an  instruction  was  not  error  to  the  effect 
that  a  passenger  was  entitled  to  protec- 
tion from  insulting  language  and  abusive 
conduct  by  the  servants  of  a  railroad  com- 
pany, and  such  company  was  liable  for  the 
actual  damages  caused  by  insulting  or 
abusive  language  by  its  conductor  to  a 
passenger,  as  being  a  charge  upon  the 
weight  of  the  evidence,  and  calculated  to 
lead  the  jury  to  believe  that  one  of  the  con- 
ductors of  the  company  in  question  used  the 
language  and  was  guilty  of  the  conduct  for 
which  complaint  was  made. 

It  has  been  held  that  a  verdict  was  not 
excessive  which  gave  $1,800  damages  to  a 
woman  passenger,  the  privacy  of  whose 
berth  was  without  warning  invaded  in  the 
nighttime  by  the  conductor,  and  a  ticket 
demanded,  and  who  was  abused,  insulted, 
and  threatened  with  ejection  from  the  train 
because  of  her  failure  to  have  a  ticket,  the 
same  beinff  due  to  the  fault  of  the  company. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Harris, 


of  the  moDef,  when  the  agent  of  the  com- 
pany interrupted  the  coDvernLtioa,  insulted 
him,  and  put  bim  out  of  the  building. 
Now,  the  agent's  account  of  what  occurred 
differs  from  that  testified  to  by  appellee. 
But  the  jury  had  the  right  to  believe  ap- 
pellee's statement  of  what  transpired. 
Not  onlj  did  they  have  this  right  to  so 
believe  bim,  but,  from  the  verdict,  we  must 
believe  that  they  did  accept  his  testimony 
as  the  true  version  of  the  occurrence. 

Touching  the  right  of  the  jury  to  believe 
appellee's  account,  we  note  that  tbe  appel- 
lant, defendant  in  the  court  below,  aeked  for 


must  be  determined  by  the  o 
stated  by  appellee.  The  agent  uyt  thit 
he  we.s  acting  in  the  scope  of  his  authority, 
and  B«  the  agent  of  appellant,  when  It 
cursed  appellee  and  put  him  out.  Be  id- 
mits  applying  to  appellee  a,  very  iuralting 
epithet.  Appellee  testifies  that  he  did  not 
give  the  agent  any  occasion  for  his  anger 
and  abuse,  and  that,  while  be  was  talkioj 
with  the  clerk  about  the  wages  due  him  in  > 
reasonable  and  proper  way,  the  a^ent  bur?t 
from  an  inner  office  and  into  thdr  prtMnce 
with  great  anger,  and  in  a  threatening  man- 
ner ordered  him  out,  said  he  would  kick 
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found  in  the  vilest  vocabulary.  To  Missis- 
sippians  their  use  has  in  past  years  been 
considered  a  mortal  offense.  In  this  state, 
where  women  are  respected  and  honored, 
and  mothers  are  loved  and  revered,  such 
profane  and  degrading  words  as  were  di- 
rected by  the  company's  agent  at  the  ap- 
pellee were  enough  to  produce  an  insult 
deeper  and  more  lasting  than  in  man's  pow- 
er to  estimate.  The  record  shows  that  the 
agent  was  a  man  of  mature  years,  who  had 
been  in  the  service  of  the  company  over 
twentj  years.  We  see,  therefore,  a  man  in 
a  prominent  and  responsible  position  insult- 
ing in  the  manner  stated  a  youth  just  be* 
ginning  life.  It  is  true  the  agent  said  that 
he  did  not  use  all  of  the  vile  terms  men- 
tioned by  appellee.  However,  upon  cross- 
examination,  he  admitted  that  he  applied 
such  words  to  negroes.  The  jury  might 
well  have  concluded  that,  as  he  had  been 
accustomed  to  so  curse  the  helpless  colored 
man,  it  was  not  at  all  improbable  that  in 
his  sudden  anger  he  hurled  the  same  words 
at  this  youth. 
To  spread  the  kind  cloak  of  charity  over 


his  conduct,  we  may  decide  that  his  nerves 
were  at  a  high  tension,  resulting  from  over- 
work in  an  effort  to  accomplish  the  task  set 
for  him  by  the  company.  In  this  condition, 
even  the  earnest  demands  of  appellee  for 
the  wages  owing  him  was  enough  to  put 
him  into  a  sudden  passion  and  to  cause  him 
to  lose  his  self-control.  This  may  lead  to 
a  sympathy  for  the  man;  still  it  will  not 
justify  the  insults, — it  will  not  relieve  the 
appellant  from  liability.  It  must  be  borne 
in  mind  that  appellee  had  a  right  to  go  to 
the  office  of  appellant,  and  in  fact  he  had 
been  invited  to  return.  He  had  business 
with  the  appellant  in  the  collection  of  the 
wages  due  him;  he  was  not  a  trespasser;  he 
was  entitled  to  receive  such  fair  and  cour- 
teous treatment  as  should  have  been  ac- 
corded to  all  those  visiting  that  office  on 
business. 

Counsel  for  appellant  in  their  brief  say: 
"It  is  true  that  the  language  imputed  to 
this  station  agent  was  of  the  vilest  pos- 
sible; but,  after  all,  it  was  nothing  but 
talk."  Words  are  often  very  cruel  and  in- 
flict deep  wounds.     Much  suffering  has  re- 


person  an  oath  regarding  her  which  she 
overheard,  on  account  of  her  failure  to  move 
forward  in  the  car,  was  excessive,  was  not 
directly  decided  in  the  case  of  Georgia  K.  & 
Electric  Co.  v.  Baker,  1  Ga.  App.  832,  58  S. 
£.  88,  as  the  judgment  was  reversed  on  other 
grounds;  but  the  court  said  that,  although 
the  verdict  seemed  somewhat  large,  still  its 
obligation  to  recognize  the  right  of  the 
jury  to  assess  damages  in  every  such  case 
was  so  strong,  and  its  regard  for  the  rights 
of  passengers  to  protection  from  insult  and 
abuse  so  profound,  that  it  would  be  ex- 
tremely reluctant  to  set  aside  the  verdict 
upon  the  ground  that  it  was  so  excessive 
as  to  show  bias,  prejudice,  or  other  im- 
proper influences,  and  that  it  was  not  pre- 
pared to  say  that  it  would  do  so,  were  that 
the  only  question  in  the  case. 

It  was  held  in  Georgia  R.  &  Electric  Co. 
V.  Baker,  supra,  that  an  instruction  was 
error  that  the  rule  under  which  the  jury 
was  to  assess  damages  was  that  (quoting 
from  the  Code)  "in  every  tort  there  may  be 
aggravating  circumstances,  either  in  the 
act  or  the  intention;  and  in  that  event  the 
jury  may  give  additional  damages,  either 
to  deter  the  wrongdoer  from  repeating  the 
trespass,  or  as  compensation  for  the  wound- 
ed feelings  of  the  plaintiff."  The  court  said 
that  while  it  was  not  erroneous  to  submit 
to  the  jury  the  principle  contained  in  that 
section  of  the  Code,  it  was  error  to  in- 
struct that  that  would  be  the  rule  under 
which  the  jury  was  to  assess  damages,  be- 
cause it  was  a  clear  expression  of  opinion 
on  the  part  of  the  court  that  there  were 
aggravating  circumstances  in  the  case,  and 
that  additional  damages  should  be  given, 
and  withdrew  these  questions  from  the  jury 
by  virtually  saying  to  them  that  if  thev 
44  L.R,A.(N.S.) 


believed  the  plaintiff  was  entitled  to  re- 
covery at  all,  damages  should  be  given 
either  to  deter  the  wrongdoer  from  repeat- 
ing the  trespass,  or  for  compensation  for 
the  wounded  feelings  of  the  plaintiff,  and 
this  without  having  given  any  instruction 
as  to  the  measure  of  the  original  damages 
to  which  the  proposed  addition  arising  from 
aggravation  should  be  made. 

In  Houston  E.  &  W.  T.  R.  Co.  v.  Perkins, 
21  Tex.  Civ.  App.  508,  62  S.  W.  124,  the 
court  said  that  a  verdict  was  not  excessive 
which  allowed  $300  damages  to  a  passenger 
on  account  of  the  carrier's  permitting 
drunken  men  to  enter  and  remain  in  the 
sleeper,  and  to  use  vulgar  and  profane  lan- 
guage, causing  her  much  mental  anguish 
and  suffering. 

In  Louisville  &,  N.  R.  Co.  v.  Donaldson, 
19  Ky.  L.  Rep.  1384,  43  S.  W.  439,  it  was 
held  that  a  verdict  for  $500  punitive  dam- 
ages, for  accusing  a  passenger  of  trying  to 
''beat  his  way"  wrongfully  taking  up  a 
coupon  book,  and  requiring  a  20  cent  cash 
fare,  was  not  excessive,  as  it  did  not  show 
necessarily  that  it  was  the  result  of  passion 
or  prejudice. 

It  has  been  held  that  an  instruction  was 
not  error  to  the  effect  that,  if  the  passen- 
ger (a  woman)  opened  the  way  by  immod- 
est or  improper  remarks  to  the  conductor, 
such  conduct  might  be  considered  in  assess- 
ing damages  for  an  insulting  proposition 
made  to  her  by  the  conductor.  Strother  v. 
Aberdeen  &  A.  R.  Co.  123  N.  C.  197,  31  S. 
E.  386.  The  court  said  that  such  conduct 
on  her  part,  if  proved,  did  not  justify  the 
conductor,  but  certainly  she  was  not  en- 
titled to  the  same  award  of  punitive  dam- 
ages as  one  who  gave  no  license  by  im- 
prudence in  speecli  or  conduct.      R.  E.  H. 
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suited  from  what  might  be  termed  mere 
talk.  In  contemplating  the  words  used  in 
this  case,  we  must  keep  in  mind  the  feel- 
ings, manners,  and  life  of  the  people  where 
the  incident  occurred.  Certain  profane  and 
indecent  language  applied  to  a  Mississip- 
plan  would  be  grievously  insulting,  and 
might  result  in  a  mortal  combat,  yet  the 
same  words  used  among  people  of  another 
section  of  our  nation  might  be  treated 
lightly,  and  not  give  offense.  There  is  a 
statute  in  this  state  (§  1501,  Code  of  1906) 
which  permits  a  defendant  to  give  in  evi- 
dence, in  excuse  or  justification  of  an  as- 
sault, any  insulting  words  used  by  the  per- 
son upon  whom  the  assault  is  committed.  In 
short,  this  statute  seems  to  place  the  use  of 
insulting  words  as  the  beginning  of  an  al- 
tercation, like  a  first  blow.  We  know  that 
in  the  past  such  insulting  language  as  that 
shown  by  the  record  in  this  case  was  fre- 
quently resented  by  personal  difficulty,  often 
ending  in  death  to  one  of  the  parties.  There 
appears  to  be  a  tendency  in  recent  years  to 
bring  such  wrongs  into  the  civil  coiu^s  and 
ask  for  reparation  through  the  law.  The 
juries  appear  to  have  approved  this  by 
awarding  damages  in  cases  of  assault  or 
insult. 

This  action,  of  course,  includes  exemplary 
or  punitive  damages.  We  recognize  the  dif- 
ference between  such  damages  and  that 
given  to  compensate  plaintiff.  In  the  latter 
case  the  amount  is  awarded  to  make  the 
plaintiff  whole  in  his  loss;  in  punitive  or 
exemplary  damages  the  award  is  in  the 
nature  of  a  pimishment  for  wrongdoing  and 
an  example,  so  that  others  may  be  deterred 
from  the  commission  of  such  wrongs  and 
the  public  be  properly  protected.  The 
amount  of  damages  in  such  cases  is  left  to 
the  sound  judgment  of  the  jurors.  This 
province  of  the  jury  should  not  be  inter- 
fered with,  unless  it  should  appear  that  the 
amount  awarded  was  so  apperently  exces- 
sive as  to  evince  passion  and  prejudice  on 
their  part.  In  discussing  this  subject,  de- 
livering the  opinion  of  the  court  in  the  case 
of  Yazoo  &  M.  Valley  R,  Co.  v.  Williams, 
87  Miss.  344,  39  So.  489,  Truly,  J.,  said: 
'There  is  no  inflexible  guide  by  which  the 
jury  can  be  conducted  to  their  determina- 
tion of  the  amount  of  the  penalty  which 
must  be  inflicted  to  adequately  punish  the 
culprit  and  protect  the  public.  They  hear 
the  testimony,  and  if  the  case  be  one  which 
legally  warrants  the  infliction  of  exemplary 
damages,  they,  in  the  exercise  of  their  own 
unconstrained  discretion,  decide  whether 
they  will  impose  any  penalty.  They  can- 
not be  directed  or  required  to  award  any 
sum  in  punitory  damages,  no  matter  how 
flagrant  the  transgression  of  public  or  pri- 
vate right  may  be  in  the  mind  of  the  court. 
44  L.R^.(N.8.) 


^Neither,  in  cases  where  such  damages  are 
permitted,  can  their  province  of  assessing 
such  sum  as  they  may  think  proper  be  in- 
vaded. They  may  refuse  to  award  any  sum 
in  punitory  damages,  without  regard  to  the 
evidence.  They  cannot  do  this  in  actions  for 
compensatory  damages;  for  in  that  class  of 
cases,  where  the  damages  are  shown,  the 
jury  may  be  peremptorily  instructed  to  find 
for  the  party  injured  and  assess  actual  or 
compensatory  damages.  So,  in  a  case  of  pu- 
nitory damages,  where  they  decide  that  pun- 
ishment shall  be  inflicted,  the  jury  are  the 
sole  judges,  and  they  may  inflict  such  dam- 
ages as  they  'see  fit,'  sufficient  to  protect  the 
public  and  deter  the  wrongdoer." 

This  case  was  properly  submitted  to  the 
jury;  they  have  in  their  discretion  made  an 
award  of  damages;  it  was  in  their  province 
to  determine  the  amount;  and  we  cannot 
see  that  they  have  exceeded  their  authority. 
We  will  not  disturb  the  verdict  for  $6,000 
in  favor  of  appellee. 
Affirmed. 
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LOUIS  COULTER. 

(—  Miss.  — ,  61  So.  706.) 

Indictment  —  absence    of    foreman    of 
Jury  —  effect. 

1.  An  indictment  otherwise  regular  is 
not  vitiated  by  the  fact  that  the  foreman 
of  the  grand  jury  was  excused  on  account 
of  interest,  from  attendance  during  con- 
sideration of  the  facts  upon  which  it  was 
founded. 

Grand  Jury  —  presence  of  prosecatlni^ 
attorney  —  effect. 

2.  A  county  prosecuting  attorney  may  be 
present  in  the  grand  jury  room  to  give  help 
and  advice  to  the  jurors,  under  a  statute 

Note.  —  Absence  of  foreman  or  juryman 
from  grand  jury  room. 

No  case  has  been  found  similar  to  State 
y.  CouLTEB  passing  upon  the  question  of 
the  effect  of  the  absence  of  a  duly  appointed 
foreman  from  the  grand  jury  room. 

In  the  majority  of  cases  involving  the 
question  of  absence  of  grand  jurors,  the 
question  was  simply  as  to  whether  the  num- 
ber of  jurors  remaining  was  sufficient  to 
constitute  a  quorum  or  to  find  an  indict- 
ment; and  as  this  note  does  not  deal  with 
those  questions,  those  cases  are  excluded. 

As  to  number  necessary  to  form  a  grand 
jury,  see  note  to  State  v.  Belvel,  27  L.RJL 
846. 

As  to  number  of  grand  jurors  necessary 
to  concur  in  finding  an  indictment,  see  note 
to  State  V.  Hartley,  28  L.R.A.  33. 
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providing  that  it  shall  be  hia  duty  to  repre- 
sent  the  state  in  all  matters  coming  before 
the  grand  jury  of  his  county. 

(May  5,  1913.) 

APPEAL  by  the  State  from  a  judgment 
of  the  Circuit  Court  for  Jefferson-Davis 
County  quashing  an  indictment  charging 
defendant  with  embezzlement.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Johnston,  for  the  State: 

The  foreman  of  the  grand  jury  acted  with 
propriety  in  being  excused.  He  signed  the 
bills  as  foreman,  but  his  signing  of  the  bill 
as  foreman  was  not  an  invalid  authentica- 
tion of  the  bill  of  indictment,  nor  did  it 
necessarily  imply  or  require  that  he  should 
have  been  present  in  the  grand  jury  room, 
and  participating  in  the  deliberations  of 
that  body,  when  the  indictment  was  found. 

2  Bishop,  New  Crim.  Proc.  548;  Turns  v. 
Com.  6  Met.  224;  Dutell  v.  State,  4  G. 
Greene,  125;  Spigener  v.  State,  62  Ala,  383. 

A  requirement  that  a  foreman  should  cer- 
tify the  indictment  to  be  a  true  bill  on  the 
indictment  itself  has  been  held  to  be  only 
directory. 

State  V.  Mertens,  14  Mo.  94;  Greeson  v. 
State,  5  How.  (Miss.)  33;  State  v.  Lasslej, 
7  Port.  (Ala.)  520;  Bennett  v.  State,  8 
Humph.  118;  State  v.  Muzingo,  Meigs,  112. 

The  presence  of  the  county  prosecuting 
attorney  in  the  grand  jury  room  at  the 


time  they  were  deliberating  over  this  mat- 
ter does  not  vitiate  the  indictment. 

State  V.  Bacon,  77  Miss.  366,  27  So.  563. 

Mr.  G.  Wood  Magee  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the 
court: 

Louis  Coulter  was  indicted  for  embez- 
zling the  funds  of  the  Bank  of  Carson.  He 
was  cashier  of  that  bank.  H.  R.  HoUoway, 
foreman  of  the  grand  jury  returning  the  in- 
dictment, was  the  president  of  the  bank. 
While  the  grand  jury  was  hearing  the  testi- 
mony, upon  the  consideration  of  the  case, 
Mr.  HoUowaj,  foreman,  was  excused  from 
deliberating  and  taking  a  part  in  the  find- 
ing of  the  indictment.  This  la  assigned  as 
an  error. 

It  appears  that  the  grand  jury  was  prop- 
erly impaneled,  which  includes  the  appoint- 
ment of  a  foreman,  the  administration  of 
the  oath  to  him,  and  the  administration  of 
the  same  oath  to  all  of  the  other  jurors. 
The  grand  jury  consisted  of  twenty  mem- 
bers, and  it  will  be  seen  that  nineteen  re- 
mained on  the  panel  after  the  foreman  was 
excused.  Section  1417  of  the  Code  of  1906 
states  that  it  is  only  necessary  for  twelve 
of  the  grand  jurors  to  concur  in  the  finding 
of  an  indictment.  All  the  formalities  in 
the  returning  of  the  indictment  required  by 
§  1418  of  the  Code  of  1906,  including  the 
proper  indorsement  by  the  foreman,  appear 
to  have  been  complied  with  in  this  case. 
We  do  not  see  anything  improper  in  Mr. 


In  several  instances,  the  effect  of  the  ab- 
sence of  grand  jurors  has  been  decided  from 
a  different  standpoint  than  the  mere  ques- 
tion whether  there  was  a  sufficient  number 
remaining  upon  the  grand  jury  to  consti- 
tute a  quorum  or  to  find  an  indictment. 

In  Dunn  v.  State,  143  Ala.  67,  39  So. 
147,  it  was  held  that  an  indictment  should 
not  be  quashed  because  one  of  the  grand 
jurors  was  not  present  when  the  other  mem- 
bers of  the  grand  jury  were  sworn,  but 
came  into  the  court  room  while  the  judge 
was  delivering  his  charge  to  the  jury,  where 
the  absent  juror  was  immediately  sworn,  and 
that  part  of  the  charge  which  had  been  de- 
livered in  his  absence  was  rehearsed.  The 
court  said  that,  independently  of  statutes 
on  the  subject,  it  could  see  no  merit  in  the 
contention  that  the  indictment  should  be 
quashed;  but  that  the  question  was  also 
controlled  by  statute  providing  that  the 
only  objection  which  might  be  &ken  to  an 
indictment  with  respect  to  the  formation  of 
a  grand  jury  was  upon  the  ground  that  the 
jurors  were  not  drawn  in  the  presence  of 
the  persons  authorized  by  law.  It  was  also 
held  that  the  motion  to  quash  came  too 
late,  not  having  been  made  until  after  the 
jury  to  try  the  case  had  been  selected  and 
accepted. 

It  has  been  held  that  where  a  part  or  all 
of  thp  jurv  is  absent  by  the  direction  of  the 
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judge,  and  no  notice  to  appear  has  been 
given,  it  is  error  for  the  court  to  impanel 
another  grand  jury,;  and  that  an  indictment 
found  by  the  latter  will  be  quashed.  State 
V.  Bowman,  73  Iowa,  110,  34  N.  W.  767. 

In  State  v.  Sullivan,  110  Mo.  App.  75, 
84  S.  W.  105,  it  was  held  that  the  fact  that 
one  of  the  grand  jurors  was  absent  from 
the  jury  room,  but  not  during  the  hearing 
or  decision  of  defendant's  case,  would  not 
avoid  the  indictment.  The  court  said  it 
could  make  no  difference  to  the  defendant 
that  a  grand  juror  was  absent  at  a  time 
when  defendant  and  the  charge  against  him 
were  not  under  consideration. 

In  Com.  V.  Bradney,  126  Pa.  199,  17  Atl. 
600,  it  was  held  that  the  fact  that  one  of 
the  grand  jurors,  by  the  unwarranted  di- 
rection of  the  district  attorney,  withdrew 
from  the  jury  room,  and  was  absent  while 
the  case  of  the  defendant  was  considered 
and  decided,  was  not  a  ground  for  quashing 
the  indictment,  where,  upon  discovery  of 
the  error  by  the  court,  the  matter  was  re- 
ferred back  to  the  grand  jury,  and  after  a 
re-examination  of  the  witnesses  and  retak- 
ing of  the  vote  in  the  presence  of  all  the 
jurors,  a  true  bill  was  again  returned. 

As  to  appearance  of  special  attorney  or 
private  counsel  before  grand  jury,  see  note 
to  Hartgraves  v.  State,  33  L.R.A.(N.S.) 
568.  R.  £.  H. 
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Holloway's  being  excused  from  taking  part 
in  the  consideration  of  the  case.  On  the 
other  hand,  as  he  was  president  of  the  bank, 
the  funds  of  which  it  was  charged  the  cash- 
ier had  embezzled,  it  seems*  to  us  that  his  ac- 
tion is  to  be  commended,  and  not  to  be 
urged  as  an  objection  to  the  indictment. 
In  the  case  of  Friar  v.  State,  3  How. 
(Miss.)  422,  it  was  decided  that  where  the 
indictment  is  indorsed  "A  true  bill,''  and 
returned  by  the  authority  of  the  whole 
grand  jury,  it  is  sufScient  without  the  spe- 
cial appointment  of  a  foreman.  In  Peter  v. 
State,  3  How.  (Miss.)  433,  the  court  de- 
cided that  a  special  appointment  of  a  fore- 
man is  not  necessary,  when  the  record  shows 
that  the  indictment  was  found  and  returned 
by  the  whole  panel.  In  delivering  the  opin- 
ion in  the  case.  Trotter,  J.,  said:  ''It  is  ob- 
jected that  there  was  no  foreman  of  the 
grand  jury.  To  this  we  answer  that  the 
record  shows  that  the  indictment  was  found 
and  returned  into  court  by  the  whole  panel 
of  the  jury,  and  this  is  sufficient." 

We  do  not  find  any  law  that  required  the 
actual  presence  of  the  foreman  of  the  grand 
jury  in  the  room  at  all  times  during  the 
deliberations  of  the  jury.  We  can  see  that 
cases  can  arise  where  it  would  be  highly 
improper  for  the  foreman  to  act  with  the 
grand  jury  in  hearing  testimony  and  decid- 
ing as  to  whether  an  indictment  should  be 
found.  In  other  instances  he  might  be  una- 
voidably absent.  It  should  not  be  held,  how- 
ever, .that  when  a  sufficient  number  of  the 
grand  jury  have  decided  to  return  an  indict- 
ment, the  absence  of  the  foreman  will  ren- 
der the  indictment  invalid.  His  duties  are 
those  of  a  presiding  officer,  and  when  he  is 
absent  such  duties  may  be  performed  by 
another. 

Another  assignment  of  error  is  that  dur- 
ing the  deliberations  of  the  grand  jury  in 
the  case,  the  county  prosecuting  attorney 
was  present  in  the  grand  jury  room.  By  § 
5  of  chapter  253  in  the  Laws  of  1912,  a 
county  prosecuting  attorney  is  required  to 
assist  the  district  attorney  in  all  criminal 
cases  in  the  circuit  court,  and  it  is  stated 
in  the  section  that  "it  shall  be  the  duty  of 
the  county  prosecuting  attorney  to  repre- 
sent the  state  in  all  matters  coming  before 
the  grand  jury  of  his  county."  It  will  be 
noted  that  he  is  not  only  commanded  to  as- 
sist the  district  attorney  in  criminal  cases 
in  the  circuit  court,  but  that  it  is  made  his 
duty  to  represent  the  state  before  the  grand 
jury.  Therefore,  in  this  case,  he  was  prop- 
erly before  the  jury.  It  is  not  shown  that 
he  did  anything  to  improperly  influence  the 
jury.  He  was  there  only  to  advise  them  as 
to  the  law.  It  is  certainly  the  duty  of  the 
district  attorney  to  render  assistance  to  the 
grand  jury  whenever  his  services  as  an  at- ' 
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torney  representing  the  state  will  be  help- 
ful. As  prosecuting  attorney,  he  should  be 
ready  and  willing  at  all  times  to  aid  the 
grand  jury  in  their  deliberations,  and  should 
go  before  them  for  that  purpose,  and  a 
grand  jury,  desiring  to  fully  investigate  the 
offense  under  consideration,  and  to  make  a 
correct  presentment,  will  desire  the  presenoe 
of  the  district  attorney  and  his  advice  and 
general  help.  Of  course,  he  should  not  be  in 
the  room  at  the  time  the  jury  is  deciding 
the  case  by  their  vote.  The  county  attor- 
ney, in  this  case,  was  present  at  the  re- 
quest and  invitation  of  both  the  grand  jury 
and  the  district  attorney.  This  is  in  ac- 
cordance with  the  law,  and  is  not  objection- 
able. 

It  is  also  assigned  as  error  in  this  case 
that  the  present  indictment  was  found  by 
the  grand  jury  without  having  any  evidence 
upon  which  it  could  be  legally  found.  We 
note,  however,  that  in  testifying  the  pros- 
ecuting attorney  states  that  witnesses  were 
examined  and  testimony  taken. 

The  objection  to  the  indictment  in  this 
case  was  by  what  was  called  in  the  record  a 
plea  in  abatement,  which  is  duly  sworn  to, 
and  to  which  a  demurrer  was  filed.  We  note, 
however,  that  in  the  paper  called  a  plea  the 
defendant  moved  the  court  to  quash,  and 
that  the  record  appears  to  treat  the  pro- 
ceedings as  though  on  a  motion  to  quash 
the  indictment.  As  the  objections  to  the  in- 
dictment in  this  case  are  dehors  the  face 
thereof,  under  §  1427  of  the  Code  of  1906, 
it  was  correct  to  present  the  same  by  a  mo- 
tion to  quash. 

The  trial  court  erred  in  quashing  the  in- 
dictment. 

Reversed  and  remanded. 
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(Division  No.    2.) 

J.  B.  HARPER,  Plff.  in  Err., 

V. 

M.  L.  PIERCE. 
(—  Okla.  — ,  132  Pac.  667.) 

Appeal  —  bond  —  defect «-  substitute. 

1.  The  omission  of  the  condition  ''to 
prosecute  the  appeal  to  effect  and  without 
unnecessary  delay^'  from  an  appeal  bond  in 

Headnotes  by  Bbeweb,  C. 

Note, '^  PrenuiHtre  executieng  of  appeal 

"band, 

"An  appeal  taken  before  the  rendition, 
and  in  some  jurisdictions  before  the  entry, 
of  an  appealable  judgment  or  order,  is  pre- 
mature.'' "An  appeal  which  has  been  taicen 
prematurely    will    be   dismissed."     2    Cyc. 
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a  justice  court  is  a  mere  irregularity,  and 
does  not  render  the  bond  void.  And  on  mo- 
tion in  the  county  court  to  dismiss  the  ap- 
peal on  account  of  such  defect  in  the  bond, 
the  courts  on  motion  of  appellant,  should 
permit  an  amended  or  substituted  bond  to 
be  filed. 

Bond  —  blanks  —  right  to  fill. 

2.  In  the  case  of  a  statutory  bond  in  a 
judicial  proceeding,  where  places  for  dates 
are  left  blank  with  the  knowledge  of  the 
sureties,  and  the  understanding  that  they 
are  to  be  filled  in  at  the  proper  time,  and 
that  the  bond  is  to  be  then  filed  and  used  as 
such  in  a  case,  in  the  absence  of  fraud  in 
filling  in  the  blanks  such  bond  is  a  valid 
and  binding  obligation  after  its  filing  and 
approval  by  the  proper  oflScer. 


Same  —  premature  preparation  —  ef- 
fect. 

3.  Where  a  litigant  in  a  justice  court  in 
anticipation  of  defeat,  together  with  sure- 
ties, executes  an  appeal  bond  some  days  be- 
fore the  trial  of  his  case,  and  takes  it  with 
him  for  use  in  case  it  is  needed,  and  the 
sureties  understand  that  it  will  be  bo  used, 
upon  the  filing  and  approval  of  same  by  the 
justice  of  the  peace  it  is  a  binding  obliga- 
tion, and  will  support  the  appeal. 

« 

(May  20,  1913.) 

ERROR  to  the  Ottawa  County  Court  to 
review  a  judgment  dismissing  an  appeal 
I  from  a  judgment  of  a  Justice  of  the  Peace 


805.  That  question  is,  of  course,  distinct 
from  the  question  under  annotation,  which 
goes  to  the  premature  execution,  as  such,  of 
the  bond. 

Before  rendition  or  entry  of  order  or  judg- 
.  ment  appealed  from. 

There  are  but  comparatively  few  cases  in 
point,  and  there  is  some  apparent  conflict 
among  those  cases. 

In  Mississippi,  in  a  case  very  like  Hab- 
PEB  v.  Pierce,  it  has  been  held  that  a  cir- 
cuit court  should  not  dismiss  an  appeal 
from  a  justice's  court  because  the  appeal 
bond  was  executed  and  approved  before  the 
rendition  of  the  judgment  appealed  from, 
since  such  irregularity  does  not  vitiate  the 
bond,  which  has  the  same  effect  as  one  regu- 
larly executed  and  approved,  and  is  avail- 
able fully  to  protect  appellee.  James  v. 
Woods,  65  Miss.  628,  6  So.  100.  In  that 
case  defendant,  being  summoned  to  appear 
on  April  14th,  sent  by  an  agent  an  appeal 
bond  bearing  date  April  14tn,  the  affidavit 
qualifying  the  sureties  being  dated  April 
13th,  and  the  bond  in  fact  being  executed 
on  April  13th,  and  by  such  agent  presented 
to  and  approved  by  the  justice  before  the 
opening  of  the  court  on  the  trial  day.  The 
losing  argument  was  that  it  was  not  the 
spirit  of  the  law  that  judgments  of  courts 
of  record  should  be  discounted  in  advance, 
or  that  courts  of  justices  of  the  peace  should 
be  simply  stepping  stones  to  higher  courts, 
and  that  the  statute  provided  that  the  de- 
mand must  be  made  and  the  bond  ffiven 
within  five  days  after  rendition  of  judg- 
ment, and  not  that  the  delivering  of  the 
bond  to  the  magistrate  be  before,  and  in  the 
anticipation  of,  judgment.  And  the  court 
had  first  made  the  point  that,  if  the  bond 
was  defective  in  any  respect,  it  was  cura- 
ble by  giving  a  new  and  good  one,  under  a 
law  authorizing  such  giving  in  the  circuit 
court  in  the  case  of  an  appeal  from  a  jus- 
tice court  if  the  bond  given  before  the  jus- 
tice should  be  "defective." 

But  on  the  ground  that  there  was  no  right 
of  appeal  at  the  time  the  undertaking  was 
signed  and  verified,  and  consequently  no 
consideration  for  the  execution,  preceding 
as  it  did  the  making  of  the  order  sought 
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to  be  appealed  from,  in  Clarke  v.  Mohr,  125 
Cal.  540,  58  Pac.  176,  an  appeal  for  an  or- 
der denying  a  new  trial  was  dismissed  for 
the  invalidity  of  the  undertaking,  where 
it  was  executed  after  judgment^  but  before 
presentation  of  the  motion.  This  was  re- 
peated in  Jarman  v.  Rea,  120  Cal.  157,  61 
Pac.  790. 

Following  this  case  and  substantially  to 
the  same  effect  is  Stackpole  v.  Hermann, 
126  Cal.  465,  58  Pac.  935,  making;  the  ad- 
ditional point  that,  the  undertaking  being 
thus  unsupported  by  any  consideration, 
there  was  more  than  an  "insufficiency"  in 
it,  and  that  such  want  of  validity  in  the 
instrument  was  equivalent  to  the  entire 
want  of  an  undertaking,  and  that  the  ap- 
pellant was  not  entitl^  to  supply  its  ab- 
sence by  filing  a  new  undertaking,  under  a 
law  that  no  appeal  could  '^be  dismissed  for 
insufficiency  of  the  undertaking  thereon,  if 
a  good  and  sufficient  underieiking,"  ap- 
proved by  a  justice  of  the  supreme  court, 
were  filed  in  that  court  before  the  hearing 
upon  the  motion  to  dismiss. 

In  Peoples  v.  Rodgers,  11  Tex.  Civ.  App. 
447,  32  S.  W.  798,  it  is  not  perfectly  clear 
whether  or  not  the  court  was  in  'reality 
passing  upon  a  question  of  premature  execu- 
tion; but  in  holding  that  a  district  court 
should  not  dismiss  an  appeal  from  a  jus- 
tice's court  for  the  reason  "that  the  bond 
was  dated  January  6,  1893,  which  was  prior 
to  the  date  of  rendition  of  the  judgment 
in  the  justice's  court,"  the  court  said: 
"The  appeal  bond  was  approved  and  filed 
by  the  justice  of  the  peace  after  the  ren- 
dition of  the  judgment,  and  within  the  time 
required  by  law.  The  proceedings  and  judg- 
ment appealed  from  were  fully  identifi^ 
in  the  appeal  bond,  and  the  fact  that  the 
bond  bore  a  date  previous  to  the  rendition 
of  the  judgment  did  not  affect  its  validity. 
The  date  of  the  filing  and  of  the  approving 
of  the  bond  is  that  which  is  material  to  be 
considered." 

And  on  the  ground  that  the  appellees  had 
expressly  waived  the  point  by  their  attor- 
neys having  subsequently  to  the  final  decree 
indorsed  upon  the  bond  theretofore  filed, 
"This  bond  is  satisfactory  to  be  reapproved," 
the  court,  in  Lewis  v.  Luckett,  32  App.  D. 
C.    188,   "without  intimating  any  opinion 
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in  plaintiff's  favor  in  an  action  brought  to 
recover  possession  of  a  cow.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  D.  Fnlkerson,  for  plaintiff  in 
error: 

The  appeal  bond  was  sufficient  without 
amendment. 

Foumier  v.  Cyr,  64  Me.  32;  Pierce  v. 
Richardson,  37  N.  H.  306;  5  Cyc.  740; 
Forst  V.  Leonard,  116  Ala.  82,  22  So.  481; 
Smith  y.  Crooker,  5  Mass.  538;  Ex  parte 
Fulton,  7  Cow.  486,  17  Am.  Dec.  498;  Wil- 
liams V.  Greer,  4  Hayw.  (Tenn.)  239. 

The  court  should  have  ordered  a  renewal 
or  a  change  in  the  appeal  bond,  if  insuffi- 
cient. A  dismissal  should  have  been  ordered 
only  for  a  failure  to  perfect  a  bond  after 
such  an  order. 


Chicago,  K.  &  W.  R.  Co.  v.  Abilene  Town- 
Site  Co.  42  Kan.  97,  21  Pac.  1112;  Haas  v. 
Lees,  18  Kan.  449;  Spaulding  Mfg.  Co.  v. 
Roff,  —  Okla.  — ,  126  Pac.  727;  Levitt  v. 
Wellington  &  W.  R.  Co.  26  Kan.  297;  St 
Louis  k  S.  F.  R.  Co.  v.  Hurst,  62  Kan.  609, 
36  Pac.  211. 

Mr.  A.  Scott  Thompson  for  defendant 
in  error. 

Brewer,  C,  filed  the  following  opinion: 
This  suit  is  over  the  right  of  possession  of 
a  dark  Jersey  cow  with  sawed-off  horns. 

Harper  was  defendant  in  a  replevin  suit  in 
a  justice  of  the  peace  court  and  lost.  He 
appealed  to  the  county  court,  and  his  ap- 
peal was  dismissed  on  the  ground  that  he 
had  not  filed  a  proper  appeal  bond. 


on  the  question  sought  to  be  raised,"  over- 
ruled the  motion  to  dismiss  the  appeal, 
made  upon  the  around  that  the  bond  was 
dated  prior  to  the  date  of  the  final  decree 
in  the  case,  and  was  therefore  inapplicable 
thereto. 

In  Mechlinff  v.  Merchants'  Bank,  3  Walk. 
(Pa.)  466,  where  no  attempt  was  made  to 
liquidate  a  judgment  under  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of 
defense,  until  after  the  writ  of  error  had 
been  non  prossed,  it  was  held  that  it  did 
not  lie  in  the  mouth  of  the  bail  to  allege 
that  the  judgment  was  not  final  because 
not  liquidated  when  the  recognizance  was 
given.  The  court  added  that  the  rule  abso- 
lute for  judgment  was  a  substantial  judg- 
ment, and  the  liquidation  could  be  made 
at  any  moment. 

It  will  be  noted  that  in  Habpsb  v.  Piebgb 
the  court  put  stress  upon  the  feature  of 
filling  in  the  blanks.  In  the  Mohr  Case,  the 
court,  speaking  of  the  insertion  of  the  date 
on  whicn  the  motion  for  the  new  trial  was 
denied,  said  that  the  interlineation  after 
the  signing  of  the  undertaking  "was  such 
an  alteration  of  the  contract  entered  into 
by  the  sureties  as  to  discharge  them  from 
all  obligation  thereon."  "It  is  not  shown," 
said  the  court,  "when  or  by  whom  the  alter- 
ation was  msde,  but  the  respondents  are 
entitled  to  an  undertaking  sufficient  in  both 
fact  and  form,  and  are  not  to  be  subjected 
to  the  necessity  of  showing  that  the  sureties 
thereon  are  liable  by  reason  merely  of  an 
estoppel  in  pais." 

See  also  under  this  heading  Byers  v.  Cook, 
infra,  for  inference. 

Before  service  of  notice  of  appeal,  etc. 

"The  general  rule  seems  to  be  that  if  the 
bond  or  undertaking  is  filed  before  the  no- 
tice of  appeal  is  filed  or  served,  the  appeal 
must  be  dismissed."  2  Cyc.  846.  The  cases 
sustaining  this  rule  are,  of  course,  not  with- 
in the  scope  of  this  note,  but  the  reader's 
attention  is  called  to  some  holdings  which 
in  a  way  seem  analogous  to  the  point  made 
in  Habpeb  v.  Piebce,  though  apparently  the 
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question  as  to  consideration  could  not  be 
raised  in  connection  with  them.  Thus,  in 
Clarke  v.  Mohr,  126  Cal.  640,  68  Pac.  176. 
followed  in  Stackpole  v.  Hermann,  supra, 
it  has  been  held  that  objection  to  the  under- 
taking on  appeal  from  a  judgment,  that  it 
was  signed  by  the  sureties  before  the  notice 
of  appeal  was  given,  was  untenable.  The 
court  said  that  the  statute  did  not  require 
that  the  undertaking  should  not  be  signed 
by  the  sureties  until  after  the  appeal  was 
taken,  but  merely  required  that  it  should  be 
"filed"  within  five  days  after  service  of  no- 
tice of  appeal.  Said  the  court:  "The  un- 
dertaking nas  no  effect  until  that  time,  but 
upon  being  filed  it  becomes  an  executed  and 
valid  obligation  upon  the  sureties."  And 
it  has  been  held  that  the  execution  of  an 
undertaking  on  appeal  before  the  notice  of 
appeal  is  filed  will  not  make  the  under- 
taking insufficient,  if  it  is  filed  after  the 
filing  of  the  notice  of  appeal,  as  the  stat- 
ute requires.  Paul  v.  Cragnaz,  26  Nev.  293, 
47  L.R.A.  641,  69  Pac.  867,  60  Pac.  983. 
("The  execution  of  the  undertaking  wafl 
not  completed  until  delivered.") 

And  in  Byers  v.  Cook,  13  Or.  297,  10 
Pac.  417,  the  court  held  that  a  circuit  court 
should  not  have  dismissed  an  appeal  from 
a  justice's  court  because  the  undertaking 
was  executed  before  the  filing  of  the  notice 
of  appeal,  saying  that  the  undertaking  was 
not  intended  to  have,  nor  did  it  have,  any 
effect  until  filed;  that  it  was  prepared  and 
signed  with  a  view,  no  doubt,  to  be  used  in 
perfecting  the  appeal,  and,  so  long  as  it 
was  prepared  after  the  judgment  was  ren- 
dered, and  not  filed  until  the  notice  of  ap- 
peal was  filed,  it  was  valid  and  binding. 

It  has  been  held  that  "an  undertaking 
upon  appeal  from  an  order  denying  a  new 
trial,  executed  and  verified  by  the  sureties 
on  the  same  day,  after  the  order  was  made, 
but  before  the  same  was  filed  by  the  clerk, 
is  sufficient,  where  it  is  shown  that  the  un- 
dertaking upon  appeal  was  filed  simultane- 
ously with  the  notice  of  appeal,  but  after 
the  order  appealed  from  haa  been  filed  by 
the  clerk."  Zienke  v.  Northern  P.  R.  Co. 
7  Idaho,  746,  65  Pac.  431,  11  Am.  Neg.  Rep. 
39  (syllabus  by  court).  E.  K.  M. 
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Two  reasons  were  assi^ed  in  the  motion 
to  dismiss  the  appeal;  one  being  that  the 
bond  did  not  contain  the  statutory  condition 
**to  prosecute  the  appeal  to  effect  and  with- 
out unnecessary  delay/'  and,  second,  that  the 
bond,  although  £led  and  approved  at  the 
proper  time,  bore  a  date  in  its  body  antedat- 
ing the  date  of  trial.  To  meet  this  motion 
Harper  asked  leave  to  amend  the  bond,  or  to 
be  allowed  to  substitute  a  perfect  one,  and 
to  support  this  motion  offered  evidence  that 
the  case  was  set  for  trial  on  September  12th, 
and,  not  being  able  to  attend,  and  supposing 
that  a  judgment  had  gone  against  him,  on 
the  13th  he  and  sureties  executed  a  bond 
leaving  the  date  of  the  judgment  blank; 
that  in  fact  judgment  was  not  rendered 
against  him  on  the  12th,  but  on  motion  of 
Pierce  tlie  case  was  continued  to  the  27th, 
upon  which  date  judgment  was  rendered 
against  Harper;  that  when  the  sureties 
signed  the  bond  on  the  13th,  that  it  was 
agreed  that  the  date  as  to  rendition  of 
judgment  should  be  left  blank  and  should 
be  filled  in;  and  that  after  judgment  was 
rendered  on  the  27th  of  September,  it  was 
understood  and  agreed  by  the  sureties  that 
such  date  should  be  inserted  in  the  bond, 
and  it  should  be  used  to  appeal  the  case. 
The  court,  however,  held  the  bond  ineffectual 
as  an  appeal  bond,  and  dismissed  the  case. 

1.  That  the  failure  to  state  in  the  bond 
the  condition  "to  prosecute  to  effect  and 
without  unnecessary  delay"  is  a  mere  irreg- 
ularity which  the  appellant  should,  upon  re- 
quest so  to  do,  be  allowed  to  correct,  as  pro- 
vided in  §  6394,  Comp.  Laws,  1909,  has  been 
held  in  Spaulding  Mfg.  Co.  v.  Roff,  —  Okla. 
— ,  126  Pac.  727,  and  to  the  same  general 
effect  are  the  following  decisions  of  this 
court:  Chicago,  R.  I.  4  P.  R.  Co.  v.  Moore, 
—  Okla.  — ,  124  Pac.  989,  and  cases  cited. 

2.  On  the  second  proposition  we  find, 
with  the  search  we  have  been  able  to  make, 
no  case  precisely  in  point.  But  there  are 
many  authorities  which  hold  that  in  bonds 
of  this  kind,  where  places  for  dates  are  left 
in  blank  with  the  knowledge  of  the  sureties, 
and  the  understanding  that  they  are  to  be 
filled  in  at  the  proper  time,  and  that  the 
bond  is  to  be  used  for  the  purposes  indicated 
in  it,  that  notwithstanding  such  irregular- 
ity, in  the  absence  of  fraud  in  filling  the 
blanks,  it  is  a  valid  and  binding  obligation 
after  delivery.  Bugger  v.  Cresswell,  8  Sad- 
ler (Pa.)  655,  12  Atl.  829;  Bell  v.  Keefe,  13 
La.  Ann.  624;  Smith  v.  Crooker,  5  Mass. 
538;  South  Berwick  v.  Huntress,  53  Me. 
89,  87  Am.  Dec.  535;  Yocum  v.  Barnes,  8 
B.  Mon.  496;  State  ex  rel.  McCarty  v.  Pep- 
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per,  31  Ind.  76;  Boardman  v.  Qore,  1  Stew. 
(Ala.)  617,  18  Am.  Dec.  73;  Dolbeer  v.  Liv- 
ingston, 100  Cal.  617,  36  Pac.  328;  Century 
Dig.  title  Bonds,  §  17.  On  this  point  the 
case  of  Rose  v.  Douglass  Twp.  52  Kan.  451, 
39  Am.  St.  Rep.  354,  34  Pac.  1046,  the  syl- 
labus is  illustrative:  "If  a  person  signs  his 
name  as  surety  to  an  official  bond,  which 
is  blank  as  to  the  amount  qi  the  penalty, 
and  then  intrusts  such  bond  to  another,  and 
such  bond  afterward  is  filled  up,  and  then 
presented  by  the  principal,  or  anyone  for 
him,  to  the  proper  officers  for  approval, 
and  is  accepted  as  an  official  bond  of  the 
principal,  held  that  such  bond,  so  accepted, 
is  prima  facie  evidence  that  it  was  filled 
up  or  completed  with  the  authority  of  all 
the  parties  thereto.  Held,  further,  that  if 
such  bond  was  afterward  filled  up  by  in- 
serting the  amount  of  penalty  therein, 
without  the  authority,  consent,  or  knowledge 
of  the  surety,  such  surety  cannot  complain, 
because  by  his  own  act  or  negligence  he  en- 
abled the  principal,  or  someone  for  him,  to 
have  such  bond  approved,  accepted,  and  filed 
as  an  official  bond."  And  further  it  may  be 
said  that  the  signing  of  a  bond,  as  of  a  deed, 
is  but  one  of  the  necessary  things  to  be 
done.  To  give  it  force  and  effect  as  a  bond, 
the  essential  thing  is  its  delivery  and  ac- 
ceptance; this  is  accomplished  in  the  case 
of  such  bonds  as  this  by  the  filing  and  ap- 
proval of  the  officer  authorized  to  do  so. 

The  delivery  is  absolutely  essential  to  its 
validity,  and  it  takes  effect  from  that  day. 
5  Cyo.  740,  and  cases  cited.  It  has  been  held 
that  a  bond  executed  on  a  Sunday,  where  it 
is  unlawful  to  contract  on  such  day,  is 
nevertheless  valid  when  delivered  to  the 
obligee  on  a  week  day  thereafter.  4  Am.  & 
Eng.  Enc.  Law,  624,  citing  Prather  v.  Har- 
lan, 6  Bush,  186;  State  v.  Young,  23  Minn. 
561;  Com.  v.  Kendig,  2  Pa.  St.  448. 

In  Moore  v.  State,  9  Mo.  334,  a  sheriff's 
bond  given  after  his  election,  but  several 
months  before  it  was  required  by  the  law, 
and  before  he  could  enter  upon  the  duties 
of  his  office,  but  which  was  filed  and  ac- 
cepted, was  held  valid.  And  in  State  v. 
Cooper,  63  Miss.  616,  the  law  required  a 
tax  collector  to  give  a  bond  within  fifteen 
days  after  his  selection  for  the  office.  He 
failed  to  do  this,  and,  some  months  after  the 
time  in  which  the  law  required  the  bond  to 
be  given,  executed  and  filed  a  bond;  when 
sued  on  the  bond,  it  was  contended  that,  as 
the  bond  was  not  given  within  the  time 
prescribed  by  the  statute,  that  it  was  with- 
out consideration.  This  contention  wa.s 
held  unsound.     And  in  Pournier  v.  Cyr,  64 


/.- 


1148 


OKLAHOMA  SUPREME  COURT. 


Jan., 


Me.  32,  it  was  held:  "The  law  is  well  settled  | 
that  a  bond  takes  effect  from  its  delivery. 
The  day  of  delivery  may  be  shown  when- 
ever it  becomes  material.  The  date  of  a 
bond  is  not  essential.  It  will  be  valid 
though  there  is  no  date  or  the  date  is  er- 
roneous." 

In  discussing  the  question  of  the  delivery 
of  a  bond  it  is  said,  5  Gyc.  740:  "The  es- 
sence of  the  qiiestion  whether  or  not  there 
has  been  a  delivery  consists  in  the  intent  of 
the  obligoi:  to  perfect  the  instrument  and 
make  it  at  once  the  absolute  property  of 
the  obligee.  And  where  there  is  such  an  in- 
tent coupled  with  acts  or  words  evincing 
the  same,  and  showing  the  intention  to  con- 
summate and  complete  the  bond,  and  to  part 
absolutely  and  unconditionally  with  it  and 
the  right  over  it,  it  will  be  given  legal  ex- 
istence." See  also  Ward's  Appeal,  35  Conn. 
161. 

There  is  no  question  of  the  delivery — 
that  is  the  filing  and  approval — of  the  bond 
in  this  case,  but  the  principle  announced 
above  as  to  the  intention  of  the  parties  has 
bearing.  In  this  case  the  bond  was  executed 
some  days  before  the  trial,  naming  the 
court,  the  cause,  the  obligee,  and  the  proper 
penalty,  in  anticipation  that  the  principal 
would  lose  his  case.  This  arrangement  was 
evidently  considered  as  a  convenience  to  the 
parties.  At  the  trial  the  principal  lost  his 
case,  realizing  to  the  utmost  his  evident  ex- 
pectations, and  then,  with  the  authority  of 
his  bondsmen  previously  given,  filled  in 
the  blank  showing  the  date  of  trial,  and 
presented  to  the  justice  the  bond,  which 
was  approved  and  filed.  Under  the  show- 
ing made  this  bond  had  been  previously 
executed  by  the  obligors  with  full  knowl- 
edge of  the  blank  space  left  for  the  inser- 
tion of  the  date  of  the  judgment,  and  was 
thus  left  in  the  hands  of  the  principal  for 
the  very  purpose  for  which  it  was  used. 
The  showing  made  here,  standing  alone, 
would  support  a  judgment  on  the  bond,  were 
it  sued  on.  Therefore  it  was  not  void,  being 
merely  irregular.  If  the  obligee  entertained 
any  doubt  about  its  binding  effect  on  the 
sureties,  Harper's  offer  to  substitute  an  un- 
objectionable bond  ought  to  have  satisfied 
him;  and  the  bond  being,  at  most,  merely 
irregular,  the  county  court  erred  in  not  per- 
mitting the  appellant  to  substitute  a  bond 
free  from  irregularities  and  otherwise  un- 
objectionable. 

The  cause  should  therefore  be  reversed. 

Per  Curiam: 

Adopted  in  whole. 
44  L.RJ^.(N.8.) 
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GEORGE  BRADLEY,  Jb.,  Appt., 

V. 

LAKE  SHORE  k  MICHIGAN  SOUTHERN 
RAILWAY  COMPANY. 

(238  Pa.  315,  86  Atl.  200.) 

Carrier  —  liability  for  accident  «-  fall 
of  bar  from  passing  train. 

A  railroad  company  is  not  liable  for  in- 
jury to  a  passenger  waiting  on  a  station 
platform  for  a  train,  by  a  brake  bar  which 
becomes  detached  from  a  passing  freight 
train  and  is  hurled  against  him,  if  the  car 
was  inspected  a  few  hours  before  the  acci- 
dent and  found  to  be  in  good  order,  so  that 
the  loosening  of  the  bar  must  be  regarded  as 
a  mere  accident,  without  negligence  on  the 
part  of  the  carrier. 

(January   6,   1913.) 

Note,  —  Liability  to  passenger  for  <n- 
jury  hy  article  falling  front  passing 
train. 

This  note  does  not  purport  to  include 
cases  involving  the  throwing  or  dislodging, 
by  direct  physical  human  agency,  of  ob- 
jects from  a  train, — see  note  to  Louisville 
&  N.  R.  Co.  V.  Eaden,  6  L.R.A.(N.S.)  581,— 
and  as  indicated  by  its  title  it  is  confined 
to  cases  of  injury  to  a  passenger.  Cases 
dealing  with  injuries  to  passengers  beside 
the  tracks,  who  are  struck  by  sparks  or 
cinders  from  locomotives,  are  excluded  from 
this  note.  See  note  to  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Baxter,  18  L.R.A.(N.S.) 
241.  See  also  second  and  third  sections  of 
note  to  St.  Louis,  1.  M.  &  S.  R.  Co.  v.  Jack- 
son, 31  L.R.A.(N.S.)  980;  and  note  to  Car- 
ney V.  Boston  Elev.  R.  Co.  42  L.R.A.(N.S.) 
90. 

While  there  are  quite  a  number  of  cases 
dealing  with  injury  to  persons  other  than 
passengers  by  objects,  as  was  the  case  in 
Bradley  v.  Lake  Shobe  &  M.  S.  R.  Co., 
being  hurled  or  falling  from  a  passing 
train,  a  search  yields  but  one  case  upon 
the  question  as  to  the  rights  of  one,  a  pas- 
senger, when  so  struck.  Thus,  it  has  been 
held  that  it  is  the  duty  of  a  railroad  to 
run  its  trains  through  its  station  without 
throwing  coal  upon  tne  passenger  platform, 
and  that  if  a  block  of  coal  is  thrown  upon 
a  passenger  awaiting  his  train  there,  the 
law  would  presume  negligence,  in  Louis- 
ville &  N.  R.  Co.  V.  Reynolds,  24  Ky.  L. 
Rep.  1402,  71  S.  W.  516.  In  this  case  the 
passenger  was  standing  15  feet  from  the 
track,  and  his  version  was  that  the  train 
was  running  60  or  70  miles  per  hour,  while 
the  railroad  said  only  about  40;  and  it  was 
held  that  it  was  for  the  jury  to  say  whether 
it  was  a  physical  possibility  for  the  coal 
to  have  struck  him  at  that  distance  from 
the  track;  and  it  was  said  that,  being  3 
feet  further  from  the  track  than  the  comer 
of  the  depot,  it  could  not  be  said  that  he 
was  imprudent  in  standing  there. 

£.  K.M. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Venan- 
go County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  alleged  to  be 
responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gervaise  G.  Martin ,  A.  B.  Job- 
son,  and  Clan  Crawford  for  appellant. 

Messrs.  J.  H.  Osmer  A  Sons,  for  ap- 
pellee : 

One  who  goes  upon  a  platform  at  a  rail- 
road station,  from  mere  curiosity,  or  for  the 
transaction  of  business  in  no  way  connected 
with  the  company,  cannot  recover  for  in- 
juries received  because   of  defects   therein. 

3  Elliott,  Railroads,  2d  ed.  §  1256;  Gillis 
V.  Pennsylvania  R.  Co.  59  Pa.  129,  98  Am. 
Dec.  317,  10  Am.  Neg.  Cas.  61 ;  Baltimore  & 

0.  R.  Co.  v.  Schwindling,  101  Pa.  258,  47 
Am.  Rep.  706. 

The  mere  fact  of  intention  to  go  on  board 
a  car,  which  intention  has  not  been,  by  acts 
or  otherwise,  indicated  to  the  servants  of 
the  railroad  company,  does  not  render  the 
person  having  such  intention  a  passenger. 

Pennsylvania  R.  Co.  v.  Price,  96  Pa.  256; 
Bricker  v.  Philadelphia  &  R.  R.  Co.  132  Pa. 

1,  19  Am.  St.  Rep.  585,  18  Atl.  983,  10  Am. 
Neg.  Cas.  207;  Patterson  Railway  Acci,  Law 
§  214;  2  Am.  &  Eng.  Enc.  Law,  744;  Sart- 
well  V.  Wilcox,  20  Pa.  117;  Howard  Exp.  Co. 
V.  Wile,  64  Pa.  201;  Hopkins  v.  West  Jer- 
sey &  S.  R.  Co.  225  Pa.  193,  73  Atl.  1104, 
17  Ann.  Cas.  370. 

To  entitle  even  a  passenger  to  recover  it 
must  appear  from  the  evidence  that  the  ac- 
cident was  connected  with  the  means  of 
transportation. 

Thomas  v.  Philadelphia  &  R.  R.  Co.  148 
Pa.  180,  15  L.RJ^.  416,  23  Atl.  989,  10  Am. 
Neg.  Cas.  173;  Herstine  v.  Lehigh  Valley 
R.  Co.  151  Pa.  244,  25  Atl.  104;  Hayman  v. 
Pennsylvania  R.  Co.  118  Pa.  508,  11  Atl. 
815. 

The  doctrine,  res  ipsa  loquitur,  does  not 
apply. 

Zahniser  v.  Pennsylvania  Torpedo  Co.  190 
Pa.  350,  42  Atl.  707;  Thompson  v.  Balti- 
more &  0.  R.  Co.  218  Pa.  444,  19  L.R.A. 
(N.S.)  1162,  120  Am.  St.  Rep.  897,  67  Atl. 
768,  11  Ann.  Cas.  894;  Gillis  v.  Pennsyl- 
vania R.  Co.  59  Pa.  129,  98  Am.  Dec.  317,  10 
Am.  Neg.  Cas.  61;  Weaver  v.  Carnegie 
Steel  Co.  223  Pa.  238,  21  L.R.A.(N.S.)  466, 
72  Atl.  552;  Ambler  v.  Philadelphia  &  R.  R. 
Co.  39  Pa.  Super.  Ct.  198;  Baltimore  &  0. 
R.  Co.  V.  Schwindling,  101  Pa.  258,  47  Am. 
Rep.  708;  21  Am.  &  Eng.  Enc.  I^w,  2d  ed. 
469;  Keegan  v.  Luzerne  County.  8  Kulp, 
160;  Brady  v.  Prettyman,  193  Pa.  628,  44 
44  L.R.A.(N.S.) 


Atl.    919;    Rowan    v.    Prettyman,    194    Pa. 
444,  45  Atl.  380. 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

The  facts  in  this  case  are  substantially 
as  follows:  On  the  evening  of  August  11, 
1909,  the  plaintiff  went  to  the  passenger 
station  of  the  defendant  company,  at  Polk, 
Pennsylvania,  at  about  7  o'clock.  He  con- 
cluded to  go  to  Franklin  upon  a  train  leav 
ing  about  9  o'clock,  and  with  that  pur- 
pose in  view  remained  at  or  near  the  station. 
Shortly  after  8  o'clock,  while  the  plaintiff 
was  seated  upon  a  baggage  truck,  which 
stood  upon  the  station  platform,  a  freight 
train  passed  rapidly  upon  the  second  track 
from  the  platform.  While  the  train  was 
passing,  an  iron  brake  bar,  which  formed 
part  of  the  brake  equipment,  broke,  or  be- 
came loosened  at  one  end,  fell  down,  and 
was  dragged  for  some  distance,  and  then 
broke  away  entirely,  and  was  hurled  vio- 
lently from  the  train,  striking  the  station 
platform,  and,  rebounding  therefrom,  struck 
and  crushed  plaintiff's  hand,  which  rested 
upon  the  truck  at  his  side.  The  plaintiff 
brought  this  action  to  recover  damages  for 
the  resulting  injury.  At  the  trial  a  verdict 
for  the  defendant  was  directed  upon  the 
ground  that  the  evidence  did  not  warrant  a 
finding  by  the  jury  of  negligence  upon  the 
part  of  the  defendant  company.  Afterwards, 
in  an  opinion  refusing  a  new  trial,  the 
learned  judge  of  the  court  below  considered 
the  legal  questions  raised  most  elaborately, 
and  concluded  that,  under  the  evidence,  the 
plaintiff  could  not,  at  the  time  and  place  of 
the  accident,  be  properly  regarded  as  having 
assumed  the  relation  of  passenger  to  the 
defendant  company,  and  further  that  the 
defendant  company  had  in  no  way  failed  in 
the  discharge  of  any  duty  which  it  owed  to 
the  plaintiff,  and  that  there  was  no  proof 
of  negligence,  on  the  part  of  the  defend- 
ant, which  caused  the  accident,  and  no  basis 
upon  which  to  found  an  inference  of  it.  It 
seems  that  the  brake  bar  which  inflicted  the 
injury  was  of  considerable  size  and  weight, 
being  from  2  to  3  feet  in  length,  and,  when 
in  its  proper  position,  its  place  was  under 
the  trucks  of  the  car,  about  on  a  level  with 
the  axle,  and  at  right  angles  thereto.  At 
either  end  of  the  bar  were  inserted  fulcrum 
pins  fastening  it  to  brake  levers,  and 
through  these  pins  ran  cotter  pins  to  hold 
them  in  place.  If  the  cotter  pins  came  out, 
through  jolting  or  vibration,  the  fulcrum 
pins  in  turn  might  be  misplaced,  tlniH  per- 
mitting the  larger  connecting  bar  to  fall  to 
the  ground,  which  is  just  what  seems  to 
have  happened  in  ^his  case. 


1150 


PENNSYLVANIA  SUPREME  COURT. 


Afb.. 


The  facts  bring  the  case  within  the  prin- 
ciple of  the  decision  in  Bauman  v.  Best 
Mfg.  Co.  234  Pa.  416,  83  Atl.  293,  where 
injury  was  caused  by  the  loss  of  a  cotter 
pin.  This,  without  more,  was  held  insuffi- 
cient proof  of  negligence  on  the  part  of  de- 
fendant. To  the  same  effect  were  the  deci- 
sions in  Bradbury  v.  Kingston  Coal  Co.  167 
Pa.  231,  27  Atl.  400,  and  Zahniser  v.  Penn- 
sylvania Torpedo  Co.  100  Pa.  350,  42  Atl. 
707.  In  the  present  case  it  was  shown  that 
the  cars  on  the  train  in  question  were  in- 
spected on  the  afternoon  of  the  accident, 
and  prior  thereto,  and  were  found  to  be  in 
order,  with  the  exception  that  a  brake  bar 
was  missing  on  one  car,  but  that  was  not 
regarded  as  affecting  in  any  way  the  safe 
operation  of  the  train.  The  evidence  shows 
that  the  matter  may  very  properly  be  re- 
garded as  an  accident  pure  and  simple,  and 
as  such  it  falls  within  the  rule  that  one  en- 
gaged in  a  lawful  act  is  not  responsible  for 
damage  arising  from  a  pure  accident  in  the 
doing  of  it.  It  was  not  shown  that  the  in- 
spection made  shortly  before  the  accident 
was  faulty  or  ineffective  in  any  way,  or 
that  it  was  made  by  incompetent  persons. 
As  the  trial  judge  says,  it  may  be  assumed 
that  the  accident  was  due  to  the  cotter  pin 
coming  out  of  place,  and  that  it  would  not 
have  occurred  had  the  pin  been  kept  in 
place.  Yet,  as  he  points  out,  this  affords 
no  basis  for  inferring  any  lack  of  ordinary 
care  upon  the  part  of  the  defendant.  The 
bolts  and  pins  may  have  been  in  place  when 
inspected,  and  yet  have  been  jarred  out  of 
place  or  broken  shortly  afterward.  There 
is  no  evidence  upon  this  point,  and  nothing 
tending  to  show  that  the  dropping  of  the 
brake  bar  was  due  to  faulty  inspection  or 
any  want  of  repair  by  the  defendant  com- 
pany. That  the  bar  should  have  fallen 
down,  broken  off,  and  been  hurled  from  the 
train  just  at  the  spot  where  the  plaintiff 
was  sitting  was  of  course  a  result  which  the 
defendant  could  not  have  foreseen.  As  the 
trial  judge  suggests,  even  if  there  had  been 
any  competent  proof  (and  there  was  none) 
that  the  brake  rod  had  become  loosened, 
and,  through  oversight  on  the  part  of  the 
employees,  it  was  permitted  to  remain  on 
the  car,  ''only  an  extreme  visionary  would 
have  imagined  the  consequences  which  fol- 
lowed, or  that  injury  could  result  to  person 
or  property  therefrom."  We  agree  with  the 
court  below  in  the  final  conclusion  that  noth- 
ing in  the  evidence  justified  an  inference 
that  the  defendant  company  failed  in  the 
discharge  of  any  duty  owed  by  it  to  the 
plaintiff. 

The  assignments   of   error  are  overruled 
and  the  judgment  is  affirmed. 
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MAYOR  AND  ALDERMEN  OF  MILAN. 
(—  Tenn.  — ,  155  S.  W.  026.) 

Ball  —  cash  —  reooTery  after  forfeltare. 

1.  Money  deposited  in  lieu  of  bail  for  one 
accused  of  violation  of  a  municipal  ordi- 
nance may,  where  there  is  no  statutory  au- 
thority to  accept  cash  bail,  be  recovered, 
although  it  has  been  declared  forfeited  for 
nonappearance  of  accused. 

Same  —  parties  —  recovery  by  depositor. 

2.  An  action  to  recover  money  deposited 
in  lieu  of  bail  for  one  accused  of  violation 
of  a  municipal  ordinance  may,  where  there 
is  no  authority  to  accept  cash  bail,  be  main- 
tained by  the  one  making  the  deposit,  al- 
though he  is  not  the  defendant  in  tixe  prose- 
cution. 

(April  19,  1913.) 

Note.  ^^  Deposit  of  cash  in  lieu  of  bail 
in  criminal  cases,  in  absence  of  statu^ 
tory  authority. 

Authority  to  receive  deposit. 

In  the  absence  of  a  statute  permitting  it, 
the  authorities  have  no  power  to  receive  or 
order  a  deposit  of  money  by  a  prisoner  in 
lieu  of  bail.  United  States  v.  Faw,  1 
Cranch,  C.  C.  486,  Fed.  Cas.  No.  15,078; 
Butler  V.  Foster,  14  Ala.  323;  Smart  v. 
Cason,  50  111.  195;  Appelgate  v.  Young,  62 
Kan.  100,  61  Pac.  402,  reversing  9  Kan. 
App.  493,  58  Pac.  1000;  State  v.  Lazarre, 
12  La.  Ann.  166;  Snyder  v.  Gross,  69  Neb. 
340,  95  N.  W.  636,  5  Ann.  Gas.  152;  Fagan 
V.  Stevens,  39  Hun,  311;  McNamara  v. 
Wallace,  97  App.  Div.  76,  89  N.  Y.  Supp. 
591;  Columbus  v.  Dunnick,  41  Ohio  St.  602; 
Reinhard  v.  Oolumbus,  49  Ohio  St  257,  31 
N.  E.  35;  Brusoe  v.  The  Retreat^  25  Ohio 
C.  C.  193;  Bbasfield  v.  Milan. 

In  State  v.  Anderson,  119  Iowa,  711,  94 
N.  W.  208,  it  was  held  that  a  statute  pro- 
viding that,  after  an  order  admitting  to 
bail,  a  defendant  may  deposit  with  the  clerk 
a  sum  of  money  equal  to  the  bail  required, 
did  not  authorize  the  acceptance  of  a  de- 
posit from  a  third  person  m  behalf  of  the 
defendant. 

To  the  same  effect  is  the  statement  of  the 
court  in  State  v.  Owens,  112  Iowa,  403,  84 
N.  W.  529,  though  under  the  circumstances 
of  that  case  the  deposit  was  treated  as 
having  been  made  by  the  defendant. 

And  in  State  v.  Farrell,  83  Iowa,  661,  49 
N.  W.  1038,  it  was  held  that  the  statute 
did  not  authorize  the  sheriff  to  receive  a 
money  deposit  and  release  a  prisoner,  and 
the  state  could  not  recover  it  from  the 
sheriff  upon  his  failure  to  account  for  it. 

However,  in  People  v.  Burke,  38  Misc. 
566,  78  N.  Y.  Supp.  112,  where  defendant, 
upon  being  adjudged,  for  abandonment  of 
his  wife,  to  pay  a  weekly  sum  for  one  year 
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PETITION  for  a  writ  of  certiorari  to  re- 
view a  decree  of  the  Court  of  Civil  Ap- 
peals reversing  a  decree  of   the  Chancery 
Court  for  Gibson  County  dismissing  the  bill 
in  an  action  brought  to  recover  money  de- 
posited in  lieu  of  bail  for  one  accused  of 
violation  of  a  municipal  ordinance.    Denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  P.  Bliodes,  for  petitioners : 
Complainant  cannot  be  heard  to  say  that 


the  money  put  up  for  the  appearance  of  his 
brother  was  his  money. 

State  V.  Ross,  100  Tenn.  303,  45  S.  W. 
673. 

The  putting  up  of  the  forfeit  was  a  con- 
tract by  which  it  was  agreed  that  the 
money  could  be  taken,  and  would  become 
the  property  of  the  town  of  Milan,  if  J.  L. 
Brasfleld  did  not  make  his  appearance.  It 
was  executed  by  complainant  for  that  par- 


for  her  support,  appealed  and  made  a  de- 
posit in  lieu  of  bail,  and,  upon  affirmance 
of  the  judgment,  surrendered  himself  and 
was  committed,  the  court  discharged  hira, 
but  ordered  that  the  deposit  be  applied  to 
pay  the  full  amount  due  the  wife  and  the 
costs,  leaving  only  the  balance  to  be  re- 
turned to  defendant,  saying:  "While  there 
may  be  no  express  statutory  authority  for 
mflJcing  or  receiving  such  cash  deposit,  it 
seems  to  have  been  in  the  interest  of  jus- 
tice and  in  avoidance  of  an  unnecessary 
circuity  of  action  to  accept  it  and  to  ap- 
ply it  to  the  support  of  the  wife,  as  re- 
quired by  the  judgment  of  the  court.  I 
shall  not  order  its  return." 

And  in  State  v.  Mitchell,  151  N.  C.  716, 
66  S.  E.  202,  it  does  not  appear  what  the 
provisions  of  the  bail  statute  are,  but  the 
court  says:  "The  law  contemplates  that  a 
defendant  may  give  security  for  his  ap- 
pearance, and  it  would  be  singular,  indeed, 
if  he  was  denied  the  right  to  deposit  the 
requisite  cash  as  security  for  his  appear- 
ance." 

Effect  of  taking  deposit  without  authority. 

The  unlawful  discharge  of  a  prisoner  by 
a  justice  upon  a  deposit  being  made  in  lieu 
of  bail  will  not  render  the  justice  liable 
criminally,  where  he  acted  through  igno- 
rance and  mistake  of  law,  and  without  any 
sinister  or  corrupt  motive.  United  States 
v.  Faw,  1  Cranch,  C.  C.  486,  Fed.  Cas.  No. 
15,078. 

In  Butler  v.  Foster,  14  Ala.  323,  it  is  held 
that  money  received  by  the  clerk  of  the 
court  in  lieu  of  bail,  without  authority,  re- 
mains the  property  of  the  accused,  and  con- 
sequently neither  the  clerk  nor  his  bond 
becomes  liable  to  the  county  treasurer  there- 
for. 

So,  in  State  v.  Anderson,  supra,  it  was 
held  that  neither  the  state  nor  the  county 
had  any  interest  in  a  deposit  made  unlaw- 
fully by  a  third  person  in  lieu  of  satisfac- 
tory surety  upon  a  bail  bond,  and  could  not 
compel  its  return  after  it  bad  been  re- 
stored to  the  depositor. 

But  in  Kock  Island  County  v.  Mercer 
County,  24  111.  35,  and  Smart  v.  Cason,  50 
111.  105,  it  is  held  that,  though  money  has 
been  received  by  a  sheriff  in  lieu  of  bail, 
without  authority,  it  should  be  paid  into 
the  treasury  and  applied  precisely  as  if 
it  had  been  collected  on  a  recognizance. 

Money  deposited  by  a  third  person  as 
bail,  with  a  justice  without  autlioritjr  to  re- 
ceive such  a  deposit,  may  be  recovered, 
44  L.RJl.(N.S.) 


though,  upon  defendant  pleading  guilty,  the 
justice  applied  part  of  the  money  in  pay- 
ment of  the  costs  and  turned  the  balance 
over  to  the  defendant;  but,  the  justice  not 
having  been  authorized  to  receive  the  money 
in  his  official  capacity,  his  bondsmen  are 
not  liable  therefor.  Snyder  v.  Gross,  60 
Neb.  340,  95  N.  W.  636,  6  Ann.  Cas.  152. 

In  Appelgate  v.  Young,  62  Kan.  100,  61 
Pac.  402,  reversing  9  Kan.  App.  493,  58  Pac. 
1000,  it  is  held  that  money  taken  and  re- 
tained by  a  justice  in  lieu  of  bail,  without 
statutory  authority,  remains  the  property 
of  the  defendant  and  may  be  recovered  by 
him. 

In  McNamara  v.  Wallace,  97  App.  Div. 
76,  89  N.  Y.  Supp.  591,  it  was  held  that  a 
statute  permitting  a  defendant  to  deposit 
money  with  the  county  treasurer  in  lieu  of 
bail  did  not  authorize  a  police  justice  to  re- 
ceive such  a  deposit,  and  upon  demand  it 
should  be  returned  to  defendant  or  his  as- 
signee, regardless  of  the  outcome  of  the 
prosecution. 

In  Eagan  v.  Stevens,  39  Hun,  311,  where 
a  recorder  took  a  deposit  in  lieu  of  bail 
without  authority^  and  upon  failure  of  de- 
fendant to  appear  declared  the  money  for- 
feited, it  was  held  that  the  money  remained 
the  property  of  defendant  and  was  subject 
to  attachment  by  his  creditors. 

But  in  Smart  v.  Cason,  50  111.  195,  it  is 
held  that  it  was  a  flagrant  breach  of  duty 
for  a  sheriff  to  discharge  a  prisoner  upon  a 
deposit  being  made  by  a  third  person  in 
lieu  of  bail,  and  that  the  depositor,  being 
in  pari  delicto,  was  not  entitled  to  recover 
the  deposit. 

And  to  the  same  effect  is  Cooper  v. 
Rivers,  95  Miss.  423,  48  So.  1024,  in  which 
Smart  v.  Cason  is  approved. 

And  in  State  v.  Lazarre,  12  La.  Ann.  166, 
it  was  held  that  money  deposited  by  a  third 
person  with  a  sheriff  in  lieu  of  bail,  the 
sheriff  having  no  authority  to  release  the 
prisoner  upon  such  a  deposit  being  made, 
could  not  be  recovered,  the  court  saying 
that  it  would  not  relieve  parties  from  the 
effect  of  contracts  made  in  violation  of  law. 

In  Columbus  v.  Dunnick,  41  Ohio  St.  602, 
it  is  held  that  where  a  defendant  has  volun- 
tarily made  a  deposit  in  lieu  of  bail,  he  is 
not  entitled  to  recover  it  after  its  forfeiture 
and  disbursement  in  due  course. 

But  where  the  arrest  is  illegal,  the  pay- 
ment of  money  in  lieu  of  bail  will  be  deemed 
involuntary,  and  it  may,  for  that  reason, 
be  recovered.  Reinhard  v.  Columbus,  4H 
Ohio  St.  257,  31  N.  E.  .35;  Brusoe  v.  The 
Retreat,  25  Ohio  C.  C  193.  R.  L.  S. 


LoDee  v.  Ruffin,  4  Coldw.  487;   JoneB  v. 

'   Thomas,  5  Coldw.  4flE;  Witemui  v.  Biusey, 

7  Coldw.  233. 

Mr.  Tfaomaa  J.  Walsh,  for  retpondKit: 

A  municipBl   corporation   and   its   officera 

have  no  right  or  power  to  accept  a  deposit 

of  money  in  lieu  of  bail  or  as  a  substitute 

for   a   recognizance,   in    the   absence   of 

express  ordinance   empowering   them   to  do 

Snyder  v.  Gross,  69  Neb.  MO,  06  N.  W. 
ese,  5  Ann.  Cas.  152. 

A  judicial  officer  or  other  officers  who  are 
empowered  to  admit  persona  accused  of 
crime  to  hail  have  no  right  to  accept  a 
deposit  of  moaej  in  lieu  of  bail  or  as  a 
■ubstitute  for  a  recognizance,  in  the  absence 
of  express  statutory  authorization. 

Appelgate  v.  Young,  62  Kan.  100,  61  Pac. 
402;  United  States  v.  Faw,  1  Cranch,  C.  C. 
4B6,  Fed.  Caa.  No.  15,078;  Reiohard  v.  Co 
lumbuB,  49  Ohio  St.  ZE7,  31  N.  E.  3Si  Colum- 
bus V.  Dunuick,  41  Ohio  St.  602;  Butler  v. 
Foster,  14  Ala.  323;  Smart  v.  Cason,  50  111. 
196;  State  v.  Lazarre,  12  La.  Ann.  166;  Ea- 
gan  V,  Stevens,  39  Hun,  311. 

Whenever  the  acceptance  of  a  deposit  of 
money  in  lieu  of  bail  is  unauthorized,  the 
money  remains  the  property  of  the  deposit- 
or, although  it  had  been  declared  for- 
feited on  account  of  the  accused  not  ap- 
pearing for  trial,  and  the  same  can  be  re- 
covered by  the  person  depositing  it. 

Appelgate  v.  Young,  62  Kan.  100,  61  Pae. 
402;   Eagan  v.  Stevens,  39  Hun,  311. 

Mr.  Ed.  H.  Smith  also  for  respondent. 

Oreen,  J.,  delivered  the  opinion  of  the 
The   complainant   in   this   case   deposited 


.Milan  IS  a  town  duly  incorporated  br 
act  of  the  legislature,  and  among  other  pro- 
visions contained  in  its  charter,  defining  the 
powers  of  the  mayor  and  aldermen,  there  ii 
the  following; 

Section  2,  providing  for  "the  arrest,  tak- 
ing bond  for  appearance,  and  confiDemeni 
in  the  city  jail  until  trial,  of  all  persons 
violating  any  ordinance  of  the  town." 

There  is  no  ordinance  of  the  city  author- 
izing any  of  its  officers  to  accept  a  deposit 
of  money  in  lieu  of  bond.  Whether,  under 
this  charter  provision  just  quoted,  it  would 
be  permissible  for  the  city  authorities  to 
enact  an  ordinance  of  this  description,  vt 
need  not  determine.  Certain  it  ia  no  such 
ordinance  has  been  enacted.  There  ia  no 
provision,  either  in  the  charter  or  dty  or- 
dinances, authorizing  any  official  of  Milan 
to  accept  a  deposit  of  money  in  the  place 
of  bond  for  the  appearance  of  persons  vio' 
lating  a  municipal  law. 

Unless  expressly  so  authoriBed  by  stat- 
ute, no  judicial  officer  or  other  official  em- 
powered to  admit  to  bait  persons  accused 
of  crime  has  a  right  to  accept  a  deposit  o( 
money  in  lieu  of  bail,  or  as  a  substitute  for 
a  recognizance.  To  this  effect  are  all  the 
cases.  Snyder  v.  Gross,  6fl  Neb.  340,  B5  N. 
W.  036,  6  Ann.  Cas.  152;  Butler  t.  Foster,  14 
Ala.  323;  Appelgate  v.  Young,  62  Kan.  lOO, 
fll  Pac.  402;  Columbus  v.  Dunnick,  41  Ohio 
St.  602;  Eagan  v.  Stevens,  3D  Hun,  311; 
see  note  to  Snyder  v.  Gross,  5  Ann.  Cas. 
162. 

Inasmuch  as  the  city  marshal  of  Hilu 
was  withoOt  any  authority  to  accept  this 
deposit  of  money  from  the  complainant,  the 
money  remained  the  property  of  complain- 
ant, although  it  was  declared  forfeited. 

The   accentauce   of   the   monev.   and  the 
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oflition  we  are  cited  to  State  v.  Ross,  100 
Tenn.  303,  46  S.  W.  673. 

In  that  case  there  was  a  deposit  of  money 
made  with  the  clerk  of  the  criminal  court 
of  Davidson  county  in  lieu  of  bail.  This  de- 
posit, however,  was  made  under  the  express 
authorization  of  Shannon's  Code,  §§  7131- 
7135;  and  the  court  held  that,  although  the 
deposit  was  made  by  the  mother  of  the  ac- 
cused, the  deposit  must  be  returned  to  him 
under  the  provisions  of  §  7135,  Shannon's 
•Code,  which  in  explicit  language  directs 
the  payment  of  such  funds  "to  the  defend- 
ant." 

The  deposit  referred  to  in  State  v.  Ross 
was  made  and  received  under  authority  of 
law.  The  statutes  referred  to  governed  its 
receipt  and  likewise  controlled  its  disposi- 
tion. 

In  the  present  case  the  money  was  re- 
•ceived  without  any  authority  of  law,  the 
town  of  Milan  acquired  no  title  to  it,  it  is 
still  the  property  of  the  complainant,  and 
he  is  entitled  to  recover  it. 

The  petition  for  writ  of  certiorari  is  de- 
oiied. 


WISCONSIN  SUPREME  COURT. 

ERNST  LIERMAN,  Appt., 

V. 

THOMAS  O'HARA  et  al.,  Respts. 

(163  Wis.  140,  140  N.  W.  1067.) 

Chattel  mortfirage  —  to  secure  ansigned 
note  —  validity. 

1.  A  chattel  mortgage  purporting  to  se- 
cure payment  of  a  promissory  note  is  not 
invalid  because  the  note  was  not  signed, 
if  the  mortgage  correctly  describes  the  note 
except  as  to  the  signature,  and  states  the 


amount  of  debt,  and  terms  and  conditions 
of  payments. 

Same  "—  sale  of  property  —  affidavit  of 
proceedings  —  statutory  requirement. 

2.  A  statute  requiring  the  filing  of  an  af- 
fidavit of  the  proceedings  when  property  is 
taken  and  sold  under  a  chattel  mortgage 
does  not  apply  where  the  sale  is  with  the 
consent  of  the  mortgagor. 

(April  8,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty dismissing  the  complaint  in  an  action 
brought  to  recover  damages  for  the  unlaw- 
ful taking  and  converting  by  defendants  to 
their  own  use  of  a  horse  alleged  to  be  the 
property  of  plaintiff.    Affirmed. 

Statement  by  Siebecker,  J.: 

This  is  an  action  for  the  recovery  of  dam- 
ages for  the  unlawful  taking  and  converting 
by  defendants  to  their  own  use  of  a  roan 
mare,  alleged  to  be  the  property  of  the 
plaintiff  and  of  the  value  of  $150.  It  is  al- 
leged that  prior  to  September  16,  1910,  the 
plaintiff  pastured  this  mare  on  his  brother 
Albert  Lierman's  farm  in  Sheboygan  coun- 
ty, and  that  defendants  on  that  day  wrong- 
fully took  possession  of  her,  and  converted 
her  to  their  own  use,  to  the  plaintiff's  dam- 
age in  the  sum  of  $225.  It  appears  that 
Thomas  O'Hara  and  Adam  Trester  at  the 
time  of  the  transactions  here  involved  had 
been  duly  elected,  and  were  acting  as  jus- 
tices of  the  peace  of  Sheboygan  county; 
that  A.  A.  Hoehne  was  the  .duly  elected 
sheriff  of  this  county;  that  Greorge  Gk>odel 
was  the  undersheriff;  and  that  E.  H. 
Haehnke  was  acting  as  a  deputy  sheriff. 
In  May,  1908,  one  Max  Neitzke,  of  the  city 
of  Milwaukee,  was   indebted   to  one  Fred 


Jfote.  —  Validity  of  mortgage  given  to 
secure  imperfectly  executed  note  or 
bond. 

The  rule  adopted  in  Liebman  v.  O'Haba, 
-that  defects  in  the  execution  of  a  note  will 
not  invalidate  the  mortgage  securing  it 
when  the  debt  is  described  sufficiently  in 
the  mortgage,  is  sustained  by  the  weight 
of  authority. 

Thus,  in  Swancey  v.  Parrish,  62  S.  C.  240, 
40  S.  £.  554,  and  McFadden  v.  State,  82 
Ind.  558,  where  the  mortgages  provided  that 
the  sums  secured  by  them  should  be  payable 
.according  to  the  conditions  of  the  notes 
which  were  annexed  to  the  mortgages,  it 
was  held  that  they  were  enforceable  though 
the  notes  were  not  signed. 

And  in  Burger  v.  Hughes,  6  Hun,  180, 
affirmed  without  opinion  in  63  N.  Y.  629, 
it  was  held  that  a  mortgage  reciting  the 
execution  of  a  bond  was  valid  though  the 
bond  was  never  signed. 

In  Morris   v.   Linton,  74  Neb.   411,    104 


N.  W.  927,  it  is  held  that  where  a  valid 
debt  existed  before  the  execution  of  the 
note,  a  mortgage  given  to  secure  it  will 
be  valid  although  the  note  purporting  to 
evidence  the  debt  is  invalid  for  want  of  a 
revenue  stamp. 

And  this  rule  was  applied  to  a  bond  on 
similar  facts  in  Goodhue  v.  Berrien,  2 
Sandf.  Ch.  630. 

The  fact  that  the  wife's  name  did  not 
appear  on  the  notes,  as  the  mortgage  re- 
cited, would  not  impair  the  mortage  as 
a  valid  security  for  the  notes  as  the  obli- 
gation of  the  husband.  Baker  v.  Hutchin- 
son, 147  Ala.  636,  41  So.  809. 

In  Hogan  v.  Akin,  181  111.  448,  55  N.  E. 
137,  it  is  held  that  a  statute  providing 
that  "any  chattel  mortgage  securing  notes 
which  do  not  state  upon  their  face  the  fact 
of  such  security  shall  be  absolutely  void" 
did  not  render  void,  as  between  the  parties 
thereto,  a  chattel  mortgage  given  to  secure 
a  note  not  containing  such  a  statement. 

And  this  decision  is  followed   in  Sellers 
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Stcinmueller  of  the  same  place  in  the  sum 
of  $690.10.  On  May,  3,  1908,  NeitzLe, 
through  his  attorney  pursuant  to  an  agree- 
ment of  the  parties,  delivered  to  Steinmuel- 
ler  a  paper  writing  in  the  form  of  a  promis- 
sory note,  stating  that  Neitzke  was  indebt- 
ed to  Steinmueller  $690.10,  and  a  chattel 
mortgage.  The  mortgage  was  properly  exe- 
cuted and  signed  by  Neitzke,  covering, 
among  other  property,  the  roan  mare  here 
in  question;  but  the  writing  in  form  of  a 
promissory  note  was  not  signed.  The  mort- 
gage was  duly  recorded  in  the  office  of  the 
city  clerk  of  the  city  of  Milwaukee  May  29, 
1908,  and  an  affidavit  of  the  renewal  there- 
of was  filed  on  the  2d  day  of  May,  1910,  in 
the  city  clerk's  office.  On  March  31,  1910, 
Neitzke  by  bill  of  sale  purported  to  con- 
vey the  unencumbered  title  to  the  mare  in 
question  to  the  plaintiff,  Ernst  Lierman, 
and  received  a  credit  from  plaintiff  of  $100 
on  a  judgment  plaintiff  had  against  him. 
This  bill  of  sale  was  not  recorded.  Two 
days  thereafter  plaintiff  sent  the  mare  to 
the  farm  of  his  brother,  Albert  Lierman,  at 
Random  Lake,  where   she   was   kept  until 


September  16,  1910.  On  this  day  Stein- 
mueller, the  mortgagee,  and  Haehnke,  as 
deputy  sheriff,  took  the  mare  from  Albert 
Lierman's  possession  under  a  proceeding  in 
replevin  issued  by  O^ara  as  justice  of  the 
peace.  On  September  20th,  three  days  be- 
fore the  return  day  of  the  replevin  pro- 
ceeding under  which  Haehnke  claimed  to 
hold  the  mare,  Steinmueller  demanded  pos- 
session of  her  from  him  upon  the  ground 
that  the  replevin  proceeding  before  Justice 
O'Hara,  which  was  dismissed  on  September 
23d  for  want  of  prosecution,  was  void. 
Haehnke  refused  to  surrender  possession  of 
the  mare.  On  September  22d,  upon  Stein- 
mueller*s  application,  a  warrant  of  replevin 
was  issued  by  Justice  Adam  Trester  to  ob- 
tain possession  of  the  mare  from  Haehnke. 
Goodel  under  this  writ  took  possession  of 
the  mare.  On  September  26th  Albert  Lier- 
man became  a  party  to  this  action,  claiming 
a  lien  for  the  feed  and  care  of  the  mare  in 
the  sum  of  $100.  He  appeared  by  Kanne- 
berg  and  Heilbron,  attorneys  who  also  rep- 
resented the  defendant,  Haehnke;  Lierman 
claiming  and  alleging  that  he  was  entitled 


v.  Thomas,  185  III.  384,  57  N.  E.  10,  re- 
versing 85  111.  App.  58,  and  in  Butler  v. 
Colwen,  89  111.  App.  133,  and  in  effect 
overrules  Quaintance  v.  Badham,  68  111. 
App.  87,  and  Thompson  v.  Akin,  81  111. 
App.  62,  which  had  held  that  failure  of  a 
note  to  state  that  it  was  secured  by  chat- 
tel mortgage  rendered  the  mortgage  void 
even  as  between  the  original  parties. 

In  Baldwin  v.  Raplee,  4  Ben.  433,  Fed. 
Cas.  No.  801,  a  mortgage  given  '*as  se- 
curity for  the  payment  oi  the  sum  of  ten 
thousand  ($10,000)  dollars,  and  interest  ac- 
cording to  the  condition  of  a  bond  this 
day  executed  and  delivered,"  is  enforceable 
though  the  bond  was  never  executed. 

And  in  Lee  v.  Fletcher,  46  Minn.  49,  12 
L.R.A.  171,  48  N.  W.  456,  a  mortgage  re- 
citing that  it  was  given  to  secure  payment 
of  a  certain  debt  according  to  the  condi- 
tions of  a  promissory  note  of  even  date  was 
held  to  be  valid  though  no  note  was  in  fact 
made. 

And  a  deed  of  trust  given  to  secure  a  debt 
evidenced  by  a  note  is  not  rendered  in- 
valid by  the  fact  that,  through  mistake, 
the  note  was  never  delivered.  Eacho  v. 
Cosby,  26  Gratt.  112. 

But  see  Leader  Pub.  Co.  v.  Grant  Trust 
&  Sav.  Co.  174  Ind.  192,  91  N.  E.  498,  in 
which  the  court  says  that  the  note  or  bond 
is  the  principal,  and  the  mortgage  the  in- 
cidental thing,  and  consequently  if  no 
bonds  had  been  issued  as  prescribed  by  the 
mortgage  there  would  be  no  indebtedness 
secured  thereby,  and  the  stipulation  of  the 
mortgagor  to  pay  the  bonds  according  to 
their  terms  would  be  of  no  avail. 

A  distinction  is  made  between  a  mortgage 
which  purports  only  to  secure  payment  of 
a  particular  note  and  one  which  secures  the 
debt  evidenced  by  the  note.  Thus,  in  Brick 
44  L.RJ^.(N.S.) 


V.  Scott,  47  Ind.  299,  under  a  rule  that  the 
note  of  a  married  woman  is  absolutely 
void,  a  mortgage  given  by  a  husband  and 
wife  to  secure  a  note  executed  by  the  wife, 
which  mortgage  made  no  mention  of  any 
debt  aside  from  the  note,  was  held  to  be 
unenforceable  against  either  husband  or 
wife. 

But  where  the  wife  joins  in  a  promise  to 
pay  the  debt  secured,  as  distinguished  from 
the  note,  the  mortgage  is  enforceable 
against  her,  though  the  note  itself  is  void 
because  of  her  coverture.  Layman  v. 
Shultz,  60  Ind.  541 ;  Sperry  v.  Dickinson,  82 
Ind.   132. 

The  validity  of  the  mortgage  as  depend- 
ing upon  the 'execution  of  the  note  may  be 
affected  by  the  fact  that  the  rights  of  third 
parties    have    intervened. 

Thus,  in  Ogden  v.  Ogden,  180  lU.  543,  54 
N.  £.  750,  affirming  79  111.  App.  488,  it  was 
held  that  a  mortgage  purporting  to  secure 
a  certain  note,  which  in  fact  was  not  exe- 
cuted for  several  years  after  the  mortgage 
was  given,  could  not  be  enforced  as  against 
the  rights  of  third  parties  which  inter- 
vened between  the  time  of  execution  of  the 
mortgage  and  note.  And  to  the  same  effect 
is  Whiting  Paper  Co.  v.  Busse,  95  111.  App. 
288. 

And  the  fact  that,  upon  the  death  of  the 
mortgagor,  the  note  was  found  in  his  pos- 
session, was  held  in  Bullock  v.  Narrott,  49 
111.  62,  to  create  a  presumption  that  it  had 
either  been  paid  or  had  never  been  delivered, 
and  that  the  mortgage  was  covinous. 

Cases  like  Follett  v.  Heath,  15  Wis.  601, 
where  the  bond  or  note  was  not  defective- 
ly executed  but  was  incorrectly  described 
in  the  mortgage,  are  not  within  the  scope 
of  the  note.  R.  L.  S. 
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to  possession  of  the  mare  under  the  right  of 
lien  as  above  stated,  and  the  defendant 
Haehnke  alleging  that  he  was  entitled  to 
possession  of  the  mare  under  the  writ  of 
replevin  issued  by  Justice  O'Hara.  After 
trial  of  this  action  judgment  was  entered 
awarding  possession  of  the  mare  to  the 
plaintiff  Steinmueller  as  the  mortgagee  of 
Keitzke.  An  appeal  was  taken  from  this 
judgment  to  the  circuit  court  for  Sheboygan 
county,  where  the  action  is  still  pending. 
The  foregoing  are  the  material  facts  relied 
on  by  the  defendants  to  justify  their  taking 
possession  of  the  mare,  and  upon  which  they 
deny  any  liability  to  the  plaintiff  for  a 
wrongful  taking  and  conversion  of  her. 

The  Instant  action  was  tried  in  circuit 
court  to  a  jury  who  rendered  a  special  ver- 
dict, finding,  in  substance,  (1)  that  Stein- 
mueller did  not  make  demand  for  the  mare 
from  Albert  Lierman  prior  to  commencing 
suit  before  Justice  (yHara;  (2)  that  the 
purported  promissory  note  and  the  chattel 
mortgage  were  not  delivered  by  Kinny  to 
Steinmueller  without  Neitzke's  consent; 
(3)  that  the  mare  was  worth  $150;  (4)  that 
plaintifi^s  damages  from  such  taking  and 
keeping  of  the  mare  from  and  after  Sep- 
tember 16,  1910,  amounted  to  $30.18.  The 
court  awarded  judgment  dismissing  plain- 
tiff's complaint,  with  costs. 

This  is  an  appeal  from  such  judgment. 

Messrs.  Kanneberg,  Gochems,  & 
Wolfe  and  H.  H.  Heilbron,  for  appellant : 

The  writing  is  not  a  promissory  note,  for 
the  reason  that  it  is  not  signed;  and  the 
mortgage,  being  given  to  secure  a  promis- 
sory note  in  the  sum  of  $690.10,  is  void  for 
the  reason  that  there  never  was  in  existence 
a  note  of  that  description. 

Jewett  V.  Preston,  27  Me.  400;  Follett  v. 
Heath,  15  Wis.  601;  Paine  v.  Benton,  32 
Wis.  496;  Bramhall  v.  Flood,  41  Conn.  68; 
Bullock  V.  Battenhousen,  108  HI.  28;  Hart 
v.  Chalker,  14  Conn.  77;  Stearns  v.  Porter, 
46  Conn.  313;  Cincinnati  Leaf  Tobacco 
Warehouse  v.  Combs,  109  Ky.  21,  58  S.  W. 
420. 

Messrs.  I^orenz  &  Lorenz,  for  respond- 
ents: 

An  accurate  description  of  the  indebted- 
ness intended  to  be  secured  is  sufficient  to 
sustain  the  validity  of  the  mortgage,  even 
in  the  absence  of  the  note  it  describes. 

Webb  V.  Mann,  3  Mich.  139;  Baldwin  v. 
Raplee,  4  Ben.  433,  Fed.  Cas.  No.  801; 
Eacho  V.  Cosby,  26  Gratt.  112;  Burger  v. 
Hughes,  5  Hun,  180,  affirmed  in  63  N.  Y. 
629;  Central  Trust  Co.  v.  Burton,  74  Wis. 
335,  43  N.  W.  141 ;  Lee  v.  Fletcher,  46  Minn. 
49,  12  L.R.A.  171,  48  N.  W.  456;  Jones, 
Mortg.  §  353. 
44  L.R.A.(N.S.) 


Siebecker,  J.,  delivered  the  opinion  of 
the  court: 

The  main  contention  of  the  plaintiff  ia 
that  the  court  erred  in  holding  that  the 
mortgage  from  Neitzke  to  Steinmueller  was 
a  valid  instrument.  The  mortgage  was 
properly  executed  and  recorded,  and  states 
that  it  was  given  to  secure  an  alleged  prom- 
issory note  of  $690.10.  A  written  paper  in 
the  form  of  a  promissory  note  for  this 
amount  and  payable  to  Fred  Steinmueller 
had  been  drawn,  but  was  not  signed  by 
Max  Neitzke.  It,  together  with  a  chattel 
mortgage,  was  delivered  to  Steinmueller,. 
who  accepted  them  without  inspection  in 
the  belief  that  they  were  properly  executed, 
and  that  they  expressed  the  contracts  be- 
tween himself  and  Neitzke,  his  debtor.  It 
is  now  claimed  by  the  plaintiff  that  the 
omission  to  sign  this  intended  promissory 
note  renders  the  mortgage  void  and  of  no 
effect,  and  that  the  defendants  when  they 
took  possession  of  the  mare,  in  proceedings 
based  on  this  mortgage,  had  no  authority 
or  right  so  to  take  her,  and  hence  were 
guilty  of  a  wrongful  taking  and  conversion 
of  plaintiff's  property.  The  case  of  Follett 
V.  Heath,  15  Wis.  601,  is  relied  upon  for 
support  of  this  claim.  As  stated  in  Paine 
V.  Benton,  32  Wis.  496:  "The  rule  of  Follett 
against  Heath,  ...  is  not  to  be  extend- 
ed beyond  the  facts  in  the  case  then  before 
the  court.  The  facts  there  were  that  the 
mortgage  gave  a  totally  false  description 
of  the  note  intended  to  be  secured,  or  which 
was  so  claimed.  The  description  was  false 
and  foreign  in  every  particular,  save  that 
the  names  of  the  parties  to  the  note,  maker 
and  payee,  were  correctly  given.  The  note 
described  differed  in  amount,  date,  and  time 
of  payment,  altogether  from  that  held  by 
the  mortgagee." 

In  the  instant  case  there  is  no  such  in- 
firmity in  the  transaction  between  the  par- 
ties. There  is  no  dispute  but  that  the  mort- 
gage correctly  describes  the  written  paper 
except  as  to  the  signature,  and  correctly 
states  the  amount  of  the  debt  due  Stein- 
mueller from  NeHzke,  and  the  terms  and 
conditions  agreed  on  by  the  parties  for  the 
payment  of  the  debt.  It  is  manifest  that 
Neitzke,  through  inadvertence,  omitted  to 
sign  this  intended  promissory  note  as  the 
parties  had  arranged,  and  that,  on  this  ac- 
count, it  never  became  a  promissory  note. 
It  is,  however,  a  correct  memorandum  of 
the  amount  of  Neitzke's  indebtedness  to 
Steinmueller,  and  expresses  the  terms  and 
conditions  agreed  upon  by  the  parties  for 
its  payment,  and  corresponds  with  the  de- 
scription of  it  in  the  mortgage,  except  that 
it  is  not  signed.  From  the  undisputrd  facts 
in  the  case  it  is  obvious  that,  although  the 
writing  is  not  an  executed  promissory  note 
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corresponding  with  the  provisions  of  the 
mortgage,  the  mortgagor  intended  to  secure 
his  indebtedness  to  the  mortgagee,  as  stated 
in  the  mortgage  and  the  unsigned  writing 
which  refers  to  the  existing  indebtedness  in- 
tended to  be  secured.  The  written  memo- 
randum can  properly  be  treated  as  evidence 
of  the  debt  which  the  mortgage  was  given 
to  secure.  Under  the  facts  and  circum- 
stances, the  omission  of  Neitzke  to  sign  this 
paper  did  not  mislead  any  person.  The  con- 
ditions in  the  mortgage  and  the  contents  of 
this  writing  expressing  the  terms  of  pay- 
ment of  this  debt  correspond  with  sufficient 
accuracy  to  show  the  indebtedness  which 
the  parties  sought  to  cover  and  secure  by 
the  mortgage.  The  discrepancy  may  be  dis- 
regarded as  not  necessarily  fatal  to  the 
validity  of  the  mortgage.  Weber  v.  Uling, 
66  Wis.  79,  27  N.  W.  834;  Rock  v.  Collins, 
99  Wis.  637,  67  Am.  St.  Rep.  886,  76  N.  W. 
426;  Lee  v.  Fletcher,  46  Minn.  49,  12  L.R.A. 
171,  48  N.  W.  466. 

It  is  urged  that  the  mortgage  was  duly 
paid  and  canceled  before  Steinmueller  took 
any  steps  to  get  possession  of  the  mare,  be- 
cause he  failed  to  file  an  affidavit,  as  re- 
quired by  chap.  122,  Laws  of  1903,  within 
ten  days  after  selling  another  horse  covered 
by  the  mortgage.  The  evidence  shows  that 
the  mortgagor  assented  to  have  this  horse 
sold  under  the  mortgage  and  the  proceeds 
applied  in  part  payment  of  his  debt.  Un- 
der such  circumstances,  the  mortgagee  is 
not  required  to  file  the  affidavit  specified  in 
this  statute.  Hammel  v.  Cairnes,  129  Wis. 
126,  107  N.  W.  1089;  F.  A.  Patrick  &  Co.  v. 
Deschamp,  146  Wis.  224,  129  N.  \\.  1096. 
We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 


ARKANSAS   SUPREBIE   COURT. 

BT.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN RAILWAY  COMPANY,  Appt., 

V. 

JAMES  SIMS,  by  Next  Friend. 

(—  Ark.  •—,  152  S.  W.  985.) 

Master  and  servant  —  false  Imprison- 
ment —  excess  of  authority. 

A  railroad  company  is  not  liable  for  the 
MTrongful  arrest  by  its  conductor,  with  au- 
thority to  arrest  persons  intoxicated  or 
raising  a  disturbance  on  trains,  and  its 
special  agent,  with  authority  to  arrest  per- 

Note.  —  As  to  liability  of  carrier  for 
wrongful  arrest  of  passenger  caused  by 
servant,  see  notes  to  Schmidt  v.  New  Or- 
leans R.  Co.  7  L.R.A.(N.S.)  162,  and  Moore 
v.  Louisiana  &  A.  R.  Co.  34  L.R.A.(N.S.) 
299. 
44  L.R.A.(N.S.) 


sons  committing  wrongs  against  its  prop- 
erty, of  a  person  stealing  a  ride  on  a  tram 
whom  they  suspect  of  having  murdered  a 
person  whose  body  was  found  on  the  track 
after  the  train  had  passed. 

(January  13,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hot  Springs 
County  in  plaintifiTs  favor  in  an  action 
brought  to  recover  damages  for  alleged  false 
imprisonment.    Reversed. 

Statement   by    Wood,    J.: 

This  suit  was  brought  by  the  appellee, 
through  his  next  friend,  to  recover  damages 
of  appellant  for  alleged  false  imprisonment 
of  the  appellee.  The  complaint  alleged  that 
James  Sims  was  a  passenger  upon  the  de- 
fendant's train  from  Benton  to  Little  Rock, 
Arkansas,  and  that  while  a  passenger  de- 
fendant's officers  and  agents  seized  and  im- 
prisoned the  plaintiff,  and  compelled  him  to 
go  with  them  to  the  police  station  in  Little 
Rock,  and  there  imprisoned  him  for  six 
days  without  probable  cause,  and  without 
any  right  or  authority  to  do  so,  and  against 
the  will  of  the  plaintiff,  whereby  he  was 
damaged  in  the  sum  of  $10,000.  There  was 
a  second  count  in  the  complaint  for  vindic- 
tive damages,  and  a  prayer  for  $10,000. 
The  appellant  answered,  denying  the  ma- 
terial allegations  of  the  complaint,  and, 
among  other  defenses,  set  up  "that,  if  any 
of  its  servants  had  participated  in  said  ar- 
rest, they  were  acting  outside  of  the  scope 
of  their  authority,  and  that  such  acts  had 
never  been  ratified  by  the  defendant." 

The  facts  are  substantially  as  follows: 
Appellee,  a  boy  seventeen  years  of  age, 
boarded  the  baggage  car  of  appellant's  train 
at  Malvern,  and  rode  on  same  to  Alexander. 
When  the  train  stopped  there,  he  got  off  to 
keep  the  train  crew  from  seeing  him.  As  the 
train  started  he  got  back  on.  When  he  got 
back  on  he  was  discovered.  He  was  "beat- 
ing" his  way  from  Malvern  to  Little  Rock. 
There  was  another  man  also  on  the  ba^age 
car  who  was  "beating"  his  way.  A  passen- 
ger on  the  train  discovered  the  appellee  and 
the  other  man,  and  took  appellee  by  the 
arm,  and  took  him  into  the  car  and  searched 
him.  The  conductor  "told  the  Texas  fellow 
to  hold  us  until  he  could  get  Mr.  Lambert." 
When  the  train  arrived  at  Little  Rock, 
Lambert,  who  was  special  agent  of  the  ap- 
pellant, took  charge  of  appellee.  Lambert 
was  informed  by  the  conductor  that  he  had 
two  parties  on  the  train  (appellee  being 
one  of  them)  whom  they  suspected  of  kill- 
ing a  man.  Lambert,  who  held  a  commis- 
sion as  deputy  constable,  called  up  the  con- 
stable's office  at  Little  Rock,  and  told  the 
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constable  that  he  had  appellee,  and  re- 
quested him  to  come  to  the  station  and 
get  the  appellee.  Lambert,  the  special  agent, 
turned  appellee  over  to  the  deputy  constable. 
He  was  taken  by  the  deputy  constable  be- 
fore a  justice  of  the  peace,  and  there,  upon 
information,  a  warrant  was  issued  for  his 
arrest,  and  he  was  detained  in  custody  for 
about  six  days,  when  he  was  discharged  by 
the  magistrate  who  had  issued  the  warrant 
for  his  arrest.  The  deputy  constable  who 
first  took  appellee  in  charge  on  the  train  was 
a  special  agent  of  the  Wells  Fargo  &  Com- 
pany Express,  and  was  a  deputy  sheriff.  He 
was  working  for  the  railway  company  most 
of  the  time  he  was  deputy  sheriff.  Lambert, 
the  special  agent  who  first  took  charge  of 
the  appellee  after  he  reached  Little  Rock, 
was  working  for  the  railway  company.  He 
was  employed  for  the  purpose  of  making 
arrests  when  the  circumstances  required  it. 

It  was  agreed  by  the  parties  that  "J.  M. 
Lambert  was,  at  the  time  of  the  arrest  of 
James  Sims,  on  the  15th  day  of  May,  1911, 
the  agent  of  the  St.  Louis,  Iron  Mountam,  k 
Southern  Railway  Company,  in  the  capacity 
of  a  detective  officer  to  look  after  the  inter- 
ests of  the  said  St.  Louis,  Iron  Mountain,  & 
Southern  Railway  Company,  and  that  it  was 
his  special  duty  to  look  up  violators  of  the 
law  or  persons  committing  any  wrongs 
against  the  said  railway  company  or  its 
property."  The  testimony  on  behalf  of  the 
appellant  tended  to  show  that  the  conductor 
had  authority,  as  conductor,  to  arrest  tlie 
appellee.  He  took  the  appellee  to  Lambert 
when  he  arrived  at  Little  Rock,  because  he 
knew  that  Lambert  was  working  for  the 
company,  was  a  deputy  constable,  and  had 
authority  to  make  arrests.  The  doctor  had 
told  him  (the  conductor)  that  the  man  that 
was  killed,  and  who  was  found  lying  on  the 
railroad  track  near  Bryant,  was  hit  with 
some  blunt  instrument.  The  conductor  did 
not  think  he  was  struck  by  the  train  from 
the  position  in  which  he  was  lying,  fiat  on 
his  back*  on  the  track.  He  did  not  think 
that  any  part  of  the  train  could  have  hit 
him.  He  was  not  cold  when  they  found 
liim.  The  testimony  also  tended  to  show 
that  the  appellee  was  turned  over  to  Lam- 
bert by  the  conductor,  and  by  him  detained 
until  the  constable  carried  him  before  the 
ma;2[istrate,  because  they  suspected  that  he 
and  his  companion  had  killed  the  man  who 
had  been  found  on  the  track  near  Bryant 
station. 

Among  other  prayers  for  instructions,  the 
appellant  requested  the  following,  which 
were  refused,  viz,: 

"(5)  If  you  believe  from  the  evidence  that 
the  plaintiff  was  on  the  train  with  no  inten- 
tion of  paying  fare,  but  for  the  purpose  of 
stealing  a  ride,  then  the  railroad  company 
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owed  him  no  duty,  and,  even  if  the  conduc- 
tor or  train  men  did  wrongfully  arrest  him 
for  murder,  the  railroad  company  would  not 
be  responsible  for  such  wrongful  arrest. 

''  ( 6 )  You  are  further  told  that  if  the  train 
men  arrested  the  plaintiff,  or  caused  his 
arrest,  and  turned  him  over  to  the  officers  of 
the  law,  neither  the  train  men  nor  tlie  de- 
fendant would  be  responsible  for  his  deten- 
tion after  he  was  taken  into  custody  by  th* 
officers." 

"(9)  You  are  told  that  the  law  does  not 
authorize  a  conductor  or  special  agent  of  a 
railroad  company  to  make  arrests  for  a  mur- 
der; and,  if  they  do  so,  the  company  can  be 
held  liable  for  wrongful  arrests  only  upon 
proof  that  they  were  authorised  by  the  com- 
pany to  make  such  arrests,  and  were  acting 
within  the  scope  of  their  employment,  and 
in  the  furtherance  of  the  business  of  the 
company  in  making  the  same.  Tliere  is  no 
presumption  that  they  were  so  acting;  but 
it  devolves  upon  the  plaintiff  to  show  by  the 
greater  weight  of  the  evidence  that  the  serv- 
ant alleged  to  have  made  or  caused  the  ar- 
rest was  authorized  to  make  the  same,  or 
that  the  same  was  subsequently  ratified, 
and,  if  in  this  case  the  plaintiff  has  failed 
to  show  these  facts  by  a  preponderance  of 
the  evidence,  your  verdict  should  be  for  the 
defendant." 

The  court  modified  this  prayer  No.  9  by 
telling  the  jury  that  the  appellant  would  be 
liable  if  its  special  agent  or  conductor  wa» 
authorized  to  make  the  arrest,  or  if  they 
were  acting  in  so  doing  within  the  apparent 
scope  of  their  authority  and  employment. 

"(12)  Although  you  may  believe  from  the 
evidence  that  special  agent  Lambert  took, 
charge  of  plaintiff,  but  that  he  did  so  as  con^ 
stable,  and  that  he  was  not  authorized  hy 
defendant  to  make  arrests  for  murder,  and! 
had  never  made  such  arrests,  and  that  he 
was  only  authorized  by  defendant  to  make 
arrests  when  persons  were  found  actually  en- 
gaged in  committing  crimes  against  the 
property  of  the  defendant,  and  had  nevev 
made  arrests  as  special  agent  for  any  other 
offenses,  then  the  defendant  is  not  liable  for 
any  act  of  special  agent  Lambert  in  thia 
case. 

"(13)  You  are  instructed  that  if  you  find 
from  the  evidence  that  special  agent  Lam- 
bert was  a  deputy  constable,  and  that  plain- 
tiff was  arrested  or  detained  by  Mr.  Mallard, 
and  was  by  him  turned  over  to  Mr.  Lambert, 
who,  as  deputy  constable;  received  him  and 
notified  the  officers,  and  that  Mr.  Lambert 
was  acting  as  constable,  and  not  as  the 
agent  of  the  defendant,  then  the  defendant 
would  not  be  liable,  although  you  may  be- 
lieve that  the  conductor  notified  Mr.  Lam- 
bert that  the  plaintiff  was  in  custody  of  Mr. 
Mallard,  and  asked  him  to  go  and  get  him." 
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It  is  unneceaaary  to  set  forth  other 
prayers  for  instructions  which  were  grant- 
ed and  refused,  to  which  exceptions  were 
saved.  The  above  are  sufficient  to  present 
the  question  upon  which  the  opinion  turns. 
The  verdict  and  judgment  were  in  favor  of 
the  appellee  for  $1^00.  The  appellant  duly 
prosecutes  this  appeal. 

Messrs.  E.  B.  Klnsworthy,  W.  V. 
TMQpklns,  and  W.  G.  Rlddick,  for  ap- 
pellant: 

The  servants  of  defendant,  in  arresting 
the  plaintiff,  were  acting  without  the  scope 
of  their  authority. 

Bowler  v.  O'Gonnell,  162  Mass.  319,  27 
L.R.A.  173,  44  Am.  St.  Rep.  359,  38  N.  E. 
498;  Sweeden  v.  Atkinson  Improv.  Go.  93 
Arjc.  397,  27  LJl.A.{N.S.)  124,  125  S.  W. 
439;  Morier  v.  St.  Paul,  M.  &  M.  R.  Co.  31 
Minn.  351,  47  Am.  Rep.  793,  17  N.  W.  952; 
Mayfield  v.  St.  Louis,  I.  M.  &,.  S.  R.  Co.  97 
Ark.  24,  32  L.R.A.(N.S.)  625,  133  S.  W. 
168;  Carter  v.  Howe  Mach.  Co.  61  Md.  290, 
34  Am.  Rep.  311;  Allen  v.  London  &  S.  W. 
R.  Co.  L.  R.  6  Q.  B.  66,  40  L.  J.  Q.  B.  N.  S. 
55,  23  L.  T.  N.  S.  612,  19  Week.  Rep.  127. 
11  Cox,  C.  C.  621;  Markley  v.  Snow,  207  Pa. 
447,  64  L.R.A.  685,  66  Atl.  999;  Daniel  v. 
Atlantic  Coast  Line  R.  Co.  136  N.  C.  517, 
i]7  L.R.A.  455,  48  S.  E.  816,  1  Ann.  Cas.  718; 
(  eiitral  U.  Co.  v.  Brewer,  78  Md.  400,  27 
L.R.A.  n;{,  28  Atl.  616;  Porter  v.  Chicago, 
R.  I.  &  P.  R.  Co.  41  Iowa,  358 ;  Little  Rock 
'I'raction  &  Electric  Co.  v.  Walker,  65  Ark. 
144,  40  L.R.A.  473,  46  S.  W.  57;  Mulligan  v. 
New  York  &  R.  B.  R.  Co.  129  N.  Y.  506,  14 
L.R.A,  701.  26  Am.  St.  Rep!  539,  29  N.  E. 
1)52;  Dwinelle  v.  New  York  C.  &  H.  R.  R. 
('o.  120  N.  Y.  117,  8  L.R.A.  224,  17  Am.  St. 
Rep.  611,  24  N.  E.  319;  Ooodloe  v.  Memphis 
&  C.  R.  Co.  107  Ala.  233.  29  L.R.A.  729,  54 
Am.  St.  Rep.  67,  18  So.  166;  Chicago,  R.  L 
&  P.  R.  Co.  V.  Nelson,  87  Ark.  524,  113  S.  W. 
44;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Morrow, 
88  Ark.  583,  115  S.  W.  173;  Birmingham 
Waterworks  Co.  v.  Hubbard,  85  Ala.  179,  7 
Am.  St.  Rep.  35,  4  So.  607,  13  Am.  Neg. 
Cas.  159;  Mali  v.  Lord,  39  N.  Y.  381,  100 
Am.  Dec.  448;  McKay  v.  ITud.%on  River 
Line,  56  App.  Div.  201,  67  N.  Y.  Supp.  661; 
Hardy  v.  Chicago,  M.  &  St.  P.  R,  Co.  58 
111.  App.  278;  Patterson  v.  Maysville  &  B. 
S.  R.  Co.  25  Ky.  L.  Rep.  1750,  78  S.  W.  870; 
Milton  V.  Missouri  P.  R.  Co.  193  Mo.  46,  4 
LJIj\(N.S.)'282,  91  S.  W.  949;  Wood,  Mast. 
&  S.  §  538;  Edwards  v.  London  &  N.  W.  R. 
Co.  L.  R.  5  C.  P.  446,  39  L.  J.  C.  P.  N.  S. 
241.  22  L.  T.  N.  S.  656,  18  Week.  Rep.  834. 
The  arrest  of  the  plaintiff  in  this  case 
WAS  legal. 

Burns   v.   Erben,  40   N.   Y.  463;    Carr   v. 
•State,  43   Ark.  99,  5  Am.  Crim.  Rep.  438; 
Wright   V.  Com.  85  Ky.   123,  2  S.  W.  904; 
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Begley  v.  Com.  22  Ky.  L.  Rep.  1546,  60  S.  W. 
847;  Holley  v.  Mix,  3  Wend.  360,  20  Am. 
Dec.  702;  Brock  way  v.  Crawford,  48  N.  C. 
(3  Jones,  L.)  433,  67  Am.  Dec.  250;  Neal  v. 
Joyner,  89  N.  C.  290;  Eanes  v.  State.  6 
Humph.  53,  44  Am.  Dec.  289;  People  ▼.  Kii- 
vington,  104  Cal.  86,  43  Am.  St.  Rep.  73.  37 
Pac.  799;  Bacon  v.  Towne,  4  Cush.  217; 
Ball  V.  Rawles,  93  Cal.  222,  27  Am.  St.  Rep. 
174,  28  Pac.  937;  St.  Louis,  L  M.  A;  S.  R. 
Co.  V.  Tyus,  96  Ark.  326,  131  S.  W.  682; 
Marks  v.  Townsend,  97  N.  Y.  690;  Rich  v. 
Mclnemy,  103  Ala.  346,  49  Am.  St.  Rep.  32, 
16  So.  663. 

Defendant  was  not  liable  for  the  deten- 
tion of  the  plaintiff  under  the  warrant  and 
commitment. 

Marks  v.  Townsend,  97  N.  Y.  690;  Day  v. 
Bach,  87  N.  Y.  66;  Johnson  v.  Morton,  94 
Mich.  1,  63  N.  W.  816;  Wagstaff  v.  Schip- 
pel,  27  Kan.  460;  Gillett  v.  Thiebold,  9  Kan. 
427;  Wheaton  v.  Whittemore,  49  Mich.  348, 
13  N.  W.  769;  Von  Latham  v.  Libby,  38 
Barb.  339;  O'Neal  v.  McKinna,  116  Ala. 
606,  22  So.  905;  Rich  v.  Mclnerny,  103  Ala. 
345,  49  Am.  St.  Rep.  32,  16  So.  663;  Harris 
V.  McReynolds,  10  Colo.  App.  632,  61  Pac. 
1016;  McCullough  v.  Greenfield,  133  Mich. 
463,  62  L.R.A.  906,  96  N.  W.  632,  1  Ann. 
Cas.  924;  Newman  v.  New  York,  L.  E.  & 
W.  R.  Co.  64  Hun,  335,  7  N.  Y.  Supp.  560. 

Messrs.  A.  I.  Roland  and  Mehaify, 
Held,  A  Mchaffy  for  appellee. 

Wood,  J.,  delivered  the  opinion  of  the 
court: 

Conceding  that  the  conductor  Baas  and 
the  special  agent  Lambert  were  instrumen- 
tal in  causing  the  arrest  and  imprisonment 
of  appellee,  still  there  is  no  testimony  lend- 
ing to  prove  that  in  so  doing  they  were  act- 
ing within  the  line  of  their  duty  or  within 
the  scope  of  their  authority  as  the  agents  of 
the  appellant.  The  burden  was  upon  the 
appellee  to  show  that  these  agents  of  the 
appellant,  in  making  the  arrest  and  causing 
the  imprisonment  of  appellee,  were  acting 
within  the  scope  of  their  authority,  real  or 
apparent.  The  testimony  does  not  show  that 
the  conductor  was  authorized  to  make  ar- 
rests of  people  on  his  train,  whether  pa^isen- 
gers  or  trespassers,  for  the  crime  of  murder 
not  committed  in  connection  with  the  run- 
ning of  the  train.  The  duty  of  the  conductor 
is  to  superintend  and  control  the  running  of 
the  train  in  his  charge,  and  to  protect  the 
passengers  in  their  rights  as  such.  The  most 
that  the  evidence  tends  to  establish  on  behalf 
of  appellee,  giving  it  its  strongest  probative 
force,  is  that  appellant's  conductor  arrested 
appellee  and  had  him  imprisoned,  because  he, 
the  conductor,  had  been  informed  that  a 
man  had  been  murdered  and  placed  on  appel- 
lant's track,  and  because  the  conductor  sus- 
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pected,  without  cause  therefor,  that  appellee 
had  committed  the  crime.  But  it  is  not 
within  the  scope  of  the  authority  of  the 
conductor,  as  shown  by  the  evidence  in  the 
record,  to  make  arrests  or  have  same  made 
for  such  crimes. 

The  testimony  shows  that  the  conductor 
had  authority  to  arrest  a  person  on  his  train 
when  in  an  intoxicated  condition,  or  who 
was  "raising  a  disturbance  on  the  train," 
but  there  is  no  affirmative  evidence  that 
the  conductor  had  authority  to  arrest  in 
any  other  instance  or  under  any  other  cir- 
cumstances. The  train  had  passed  over  the 
man  who  was  found  dead  on  appellant's 
track  before  the  conductor  caused  the  ar- 
rest and  detention  of  appellee.  It  was  there- 
fore not  necessary  to  cause  the  arrest  to  be 
made  in  order  to  protect  the  passengers  on 
the  train.  At  that  time  the  passengers 
were  not  in  danger  by  reason  of  anything 
that  appellee  was  doing  or  anything  that 
appellee  had  done,  even  if  he  had  killed  the. 
man  found  on  the  track.  So  it  was  not 
necessary  for  the  conductor  to  make  the 
arrest  in  order  to  protect  his  passengers  or 
to  properly  conduct  the  operation  of  his 
train.  There  is  nothing  to  show  that  the 
railway  company  held  the  conductor  out  as 
having  such  authority.  There  is  nothing 
from  which  such  authority  would  appear 
from  the  ordinary  duties  of  a  conductor, 
and  certainly  nothing  in  the  performance  of 
those  duties  from  which  authority  could  be 
imi^ied. 

The  undisputed  evidence  likewise  shows 
that  special  agent  Lambert  had  no  author- 
ity to  make  arrests  in  cases  of  murder, 
unless  the  arrest  was  necessary  to  protect 
appellant's  property.  Lambert  "had  author- 
ity as  special  agent  to  make  arrests  where 
anything  went  wrong  with  the  line,"  by 
which  he  meant,  "if  he  came  onto  a  person 
breaking  into  a  box  car  or  oonunitting  any 
other  crimes  against  the  property"  of  appel- 
lant, he  could  make  the  arrest.  Certainly  it 
could  not  be  inferred  from  this  testimony 
that  Lambert  had  authority  to  make  ari'ests 
c4.  persons  for  the  crime  of  murder,  such 
arrests  not  having  any  connection  with  the 
protection  of  appellant's  line  or  property. 
As  before  stated,  if  appellee  really  murdered 
the  man  found  dead  on  appellant's  track, 
and  placed  the  corpse  on  the  track  for  the 
purpose  of  derailing  the  cars,  or  for  the  pur- 
pose of  making  it  appear  that  the  man  had 
been  killed  by  the  train,  still  such  acts  were 
not  in  any  manner  injurious  to  appellant's 
line  or  property.  The  acts  had  passed,  and 
no  injurious  consequences  had  resulted 
therefrom  to  appellant's  line  or  train,  and 
therefore  the  arrest  was  made  for  an  offense 
wholly  disconnected  from  any  necessary  pro- 
tection or  preservation  of  appellant's  line 
44  L.R.A.(N.S.) 


property,  and  therefore  the  arrest  was  en- 
tirely beyond  Lambert's  line  of  duty  or 
scope  of  authority.  Under  the  undisputed 
evidence,  as  we  view  the  record,  Lambert 
had  no  authority,  either  expressed  or  im- 
plied, nor  was  it  within  the  apparent  scope 
of  his  authority,  to  cause  the  arrest  and  im- 
prisonment of  one  for  an  alleged  murder 
that  had  no  connection  with  the  duty  im- 
posed upon  Lambert  as  special  agent,  and 
the  authority  given  him  as  such,  to  protect 
appellant's  line  and  property  from  injury. 
The  arrest  and  imprisonment  complained  of 
in  this  case,  according  to  the  uncontroverted 
evidence,  was  not  in  furtherance  of  the  busi- 
ness of  the  appellant  or  for  its  benefit. 

The  proof  shows  that  the  conduct  of  ap- 
pellant's agents  in  causing  the  arrest  and 
imprisonment  of  appellee  was  prompted  by 
what  they  supposed  to  be  their  duty  as  citi- 
zens and  officers  for  the  public  welfare  in 
the  punishment  of  crime.  For  such  acts 
appellant  is  not  liable. 

In  Mayfield  v.  St.  Louis,  I.  M.  &  S.  K.  Go. 
97  Ark.  24,  32  L.R.A.(N.S.)  526,  133  S.  W. 
168,  we  reiterated  the  doctrine  often  before 
announced  that  a  railway  company  was 
not  liable  for  the  negligent  or  wrongful 
acts  of  its  agents  or  servants,  unless  done 
in  the  line  of  their  duty  and  within  the 
scope  of  the  authority  conferred  upon  them. 
In  that  case  we  said:  "The  procurement  of 
the  arrest  of  plaintiff  was  not  done  in  the 
ordinary  course  of  the  business  of  the  com- 
pany, nor  was  it  for  its  benefit,  except  in  so 
far  as  it  might  be  for  the  benefit  of  all  the 
people  of  the  state  that  a  criminal  should 
be  arrested,  prosecuted,  and  convicted.  If 
the  agent,  acting  from  a  sense  of  public 
duty,  should  cause  the  arrest  of  an  offender, 
his  conduct  would  in  no  way  be  connected 
with  his  employer  so  as  to  fix  upon  him  a 
liability."    See  cases  cited  in  the  opinion. 

It  follows  from  what  we  have  said  that 
the  court  erred  in  not  granting  the  prayer 
of  appellant  for  a  peremptory  verdict,  and 
also  in  its  rulings  upon  other  prayers  set 
forth  in  the  statement.  The  judgment  is 
therefore  reversed,  and  the  cause  dismissed. 
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employer,  or  using  to  solicit  trade  for 
him,  a  list  of  names  of  customers  furnished 
him  when  he  entered  upon  his  former  em- 
ployment, although  the  list  had  been  added 
to  by  his  own  efforts. 

(March  7,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  plaintiff's  favor  in  an  action 
brought  to  enjoin  defendant  from  soliciting 
or  receiving  laundry  work  from  any  of 
plaintiff's   customers.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  R.  Wilder,  for  appellant: 

The  contract  between  the  parties  was  void 
and  in  restraint  of  trade. 

National  Ben.  Co.  v.  Union  Hospital  Co. 
45  Minn.  272,  11  KR.A.  437,  47  N.  W.  806; 
Hulen  V.  Earel,  13  Okla.  248,  73  Pac.  927; 
1  Page,  Contr.  695;  Roller  v.  Ott,  14  Kan. 
609;  Consumers'  Oil  Co.  v.  Nunnemaker, 
142  Ind.  560,  61  Am.  St.  Rep.  193,  41  N.  E. 
1048;  Stephens  v.  Aulls,  3  Thomp.  &  C.  781; 
Bishop  V.  Palmer,  146  Mass.  474,  4  Am.  St. 
Rep.  339,  16  N.  E.  299;  24  Am.  &  Eng.  Enc. 
Law,  867;  Vulcan  Powder  Co.  v.  Hercules 
Powder  Co.  96  Cal.  613,  31  Am.  St.  Rep. 
242,  31  Pac.  581;  Merchants'  Ad-Sign  Co. 
V.  Sterling,  124  Cal.  429,  46  L.RJL  142,  71 
Am.  St.  Rep.  94,  57  Pac.  468;  Dodge  Sta- 


tionery Co.  y.  Dodge,  145  Cal.  387,  78  Pac 
879;  Getz  Bros,  k  Co.  v.  Federal  Salt  Co. 
147  Cal.  119,  109  Am.  St.  Rep.  114,  81  Pac 
416;  Erie  County  Milk  Asso.  v.  Ripley,  18 
Pa.  Super.  Ct  28;  Bingham  v.  Maigne,  20 
Jones  A,  S.  90. 

Messrs.  I^ncian  J.  Clarke  and  Hnn- 
saker  &  Brltt,  for  respondent: 

By  virtue  of  his  employment,  a  confiden- 
tial relation  existed  between  defendant  and 
plaintiff. 

Stevens  &  Co.  v.  Stiles,  29  R.  I.  399,  20 
L.RJ^.(N.S.)  933,  71  Atl.  802,  17  Ann.  Cto. 
140;  Cahill  v.  Madison,  94  HI.  App.  216. 

All  that  an  agent  or  employee  acquires  in 
the  course  of  his  employment  and  by  virtue 
of  his  employment  belongs  to  his  employer. 

Burns  v.  Clark,  133  Cal.  634,  85  Am.*  St. 
Rep.  233,  66  Pac.  12,21Mor.Min.Rep.  489; 
Gower  v.  Andrew,  59  Cal.  119,  43  Am.  Rep. 
242;  Hardenbergh  v.  Bacon,  33  Cal.  356,  1 
Mor.  Min.  Rep.  352;  Davis  v.  Hamlin,  108 
111.  39,  48  Am.  Rep.  541 ;  American  Circular 
Loom  Co.  V.  Wilson,  198  Mass.  182,  126  Am. 
St.  Rep.  409,  84  N.  E.  133;  Robb  v.  Green 
[1895]  2  Q.  B.  1;  Lamb  v.  Evans  [1893]  1 
Oh.  218,  62  L.  J.  Ch.  N.  S.  404,  2  Reports, 
189,  68  L.  T.  N.  S.  131,  41  Week.  Rep.  405; 
Witkop  &  H.  Co.  V.  Boycc,  61  Misc.  126, 
112  N.  Y.  Supp.  874,  affirmed  in  131  App. 
Div.  922,  116  N.  Y.  Supp.  1150. 

Equity  will  enjoin  the  unconscionable  dis- 


Note,  ^  Protection  of  trade  secrets. 

This  note  is  supplemental  to  the  notes 
in  12  L.R.A.(N.S.)  102,  and  20  L.R.A. 
(N.S.)   933. 

As  shown  in  the  notes  referred  to,  and 
as  appears  from  the  later  cases  considering 
the  question,  if  the  facts  warrant,  equity 
will  restrain  an  employee  from  making  dis- 
closures or  use  of  trade  secrets  communicat- 
ed to  him  in  the  course  of  a  confidential 
employment.  The  character  of  the  secrets, 
where  peculiar  and  important  to  the  em- 
ployer's business,  is  not  material.  They 
may  be  secrets  of  trade  or  title,  secret  proc- 
esses of  manufacture,  or  any  other  secrets 
important  to  the  business  of  the  employer, 
and  to  which  the  employment  relates.  And 
the  duty  of  an  employee  not  to  disclose 
the  secrets  relating  to  the  business  of  his 
employment  may  rest  either  upon  express 
contract  or  be  implied  from  the  confidential 
relations  of  the  employment. 

I'his  is  the  doctrine  of  American  Stay 
Co.  V.  Delaney,  211  Mass.  229,  97  N.  E. 
911,  Ann.  Cas.  1913  B,  509,  holding  that 
an  employee  may  be  enjoined  from  dis- 
closing or  making  use  of  his  employer's 
secret  processes  and  formulas  and  special 
machinery  used  in  the  business;  and  also 
of  Macbeth-Evans  Glass  Co.  v.  Schncl- 
l>ach,  239  Pa.  76,  86  Atl.  688,  enjoining  an 
employee  from  disclosing  his  employers 
secret  formula  for  the  manufacture  of  a 
certain  grade  of  glass. 
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And  this  rule  applies  to  a  person  who, 
while  an  officer  and  manager  of  a  com- 
pany, is  the  inventor  or  discoverer  of  a 
certain  process  relating  to  a  product  of 
the  company,  and  who  communicates  the 
same  to  the  company,  and  transfers  to  it 
the  exclusive  right  tnereto.  And  the  secret 
formula  will  be  protected  In  behalf  of  a 
purchaser  of  the  assets  of  the  company, 
including  such  secret  process.  Pomeroy 
Ink  Co.  V.  Pomeroy,  77  N.  J.  Eq.  293,  78 
Atl.    698. 

Similar  relief  has  also  been  given  against 
a  breach  of  an  agreement  by  an  employee 
not  to  engage  with  a  rival,  where  the  serv- 
ices of  the  employee  have  been  of  such  a 
character  that  nis  name  carries  with  it  the 
good  will  of  his  employer,  or  where  he  has 
gained  knowledge  of  his  employer's  busi- 
ness, the  disclosure  of  which  to  a  rival 
will  result  in  irreparable  injury  to  the  em- 
ployer, if  it  appears  that  the  purpose  of 
the  subsequent  employment  was  to  obtain 
the  benefit  of  these  secrets,  or  that  there 
is  any  danger  that,  through  such  employ- 
ment, the  secret  will  be  disclosed.  Mc- 
Call  Co.  V.  Wright,  31  L.R.A.(N.S.)  249, 
and  note  thereto. 

And  similar  relief  has  also  been  given 
where  the  contract  of  employment  contains 
a  covenant  on  the  part  of  the  employee  not 
to  solicit  business  from  customers  of  his 
employer  with  whom  he  has  come  in  con- 
tact during  and  in  the  course  -  of  his  em- 
ployment.     See    Eureka    Laundry    Co.    v. 


1913. 


EMPIRE  STEAM  LAUNDRY  CX).  v.  LOZIER. 


1161 


oloBure  of  secrets  acquired  as  a  result  of  the 
existence  of  confidential  relations. 

1  Story,  Eq.  Jur.  10th  ed.  §  323;  2  Story, 
Eq.  Jur.  §  962;  1  High,  Inj.  3d  ed.  §  39; 
Prince  Albert  v.  Strange,  1  Macn.  &  G.  26, 
1  Hall  &  Tw.  1,  18  L.  J.  Ch.  N.  S.  120,  13 
Jur.  109;  Morison  v.  Moat,  9  Hare,  241,  20 
L,  J.  Oh.  N.  S.  613,  15  Jur.  787;  Robb  v. 
Green  [1896]  2  Q.  B.  1;  Witkop  &  H.  Co.  v. 
Boyce,  61  Misc.  126,  112  N.  Y.  Supp.  874, 
affirmed  in  131  App.  Div.  922,  116  N.  Y. 
Supp.  1160;  0.  &  W.  Thum  Co.  v.  Tloczyn- 
ski,  114  Mich.  149,  38  L.R.A.  200,  68  Am. 
St.  Rep.  469,  72  N.  W.  140;  Stevens  &  Co. 
V.  Stiles,  29  R.  I.  399,  20  L.R.A.(N.S.)  933, 
71  Atl.  802,  17  Ann.  Cas.  140;  Columbia 
College  T.  Tunberg,  64  Wash.  19,  116  Pac. 
280. 

Equity  always  protects  against  the  un- 
warranted disclosure  of  trade  secrets  and 
confidential  business  communications  or  doc- 
uments. 

Joyce,  Inj.  §  461 ;  Vulcan  Detinning  Co.  v. 
American  Can  Co.  72  N.  J.  Eq.  387,  12 
L.R.A.(N.S.)  102,  67  Atl,  339;  Stevens  A 
Co.  V.  Stiles,  29  R.  I.  399,  20  L.R.A.(N.S.) 
933,  71  Atl.  802,  17  Ann.  Cas.  140;  Witkop 
k  H.  Co.  V.  Boyce,  61  Misc.  126,  112  N.  Y. 
Supp.  874,  affirmed  in  131  App.  Div.  922, 
115  N.  Y.  Supp.  1150,  64  Misc.  374,  118  N. 
Y.  Supp.  461 ;  Witkop  &  H.  Co.  v.  Great  At- 
lantic k  Pacific  Tea  Co.  69  Misc.  90,  124  N.  I 


Y.  Supp.  956;  Eastman  Co.  y.  Reichenbach, 
47  N.  Y.  8.  R,  435,  20  N.  Y.  Supp.  110,  af- 
firmed in  79  Hun,  183,  29  N.  Y.  Supp.  1143; 
Mutual  Milk  k  Cream  Co.  v.  Heldt,  120 
App.  Div.  795,  105  N.  Y.  Supp.  661 ;  Mutual 
Milk  k  Cream  Co.  v.  Prigge,  112  App.  Div. 
662,  98  N.  Y.  Supp.  458;  Magnolia  Metal  Co. 
V.  Price,  65  App.  Div.  276,  72  N.  Y.  Supp. 
792;  Smith  v.  Kernan,  8  Ohio  Dec.  Reprint, 
32;  Union  Switch  &  Signal  Co.  v.  Spcrry, 
169  Fed.  926;  Peabody  v.  Norfolk,  98  Mass. 
462,  96  Am.  Dec.  664;  Loven  v.  People,  158 
111.  169,  42  N.  E.  82;  Evitt  v.  Price,  1  Sim. 
483. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  judgment  of 
the  superior  court  of  Los  Angeles  county 
awarding  plaintiff  a  perpetual  injunction. 
The  appeal  is  on  the  judgment  roll. 

The  facts  pleaded  and  found  are  that 
plaintiff  is  a  corporation  engaged  in  the 
laundry  business  in  the  city  of  Los  Angeles, 
having  a  large  number  of  regular  customera 
and  a  valuable  and  growing  business.  Thia 
business  to  a  large  extent  is  conducted 
through  its  agents  and  the  drivers  of  ita 
wagons,  who  canvass  from  house  to  house 
soliciting  orders  for  laundry  work,  collect 
and  return  the  clothes.  Each  of  these 
agents  and  drivers  has  a  particular  route. 


Long,  35  L.R.A.(N.S.)  119,  and  note  there- 
to, pointing  out  the  distinction  between  in- 
directly securing  specific  performance  of  a 
contract  of  employment,  and  preventing 
injury  to  business,  as  affecting  necessity 
that  services  be  unique,  to  warrant  injunc- 
tion against  breach  of  covenant  not  to  en- 
ter another's  employment. 

And  on  the  same  ground  a  solicitor  for 
a  merchant  will  be  enjoined  from  using 
a  list  of  customers  of  his  employer, 
of  whom  he  has  solicited  during  his 
employment;  and  he  will  also  be  enjoined 
from  using  the  list  of  copies  thereof  or  ex- 
hibiting it  to  others.  And  such  relief  will 
be  given,  although  the  contract  of  em- 
ployment contains  no  express  agreement 
upon  the  part  of  the  employee  not  to  do 
the  acts  he  is  enjoined  from  doing.  Grand 
Union  Tea  Co.  v.  Dodds,  31  L.R.A.(N.S.) 
260,  and  see  the  note  thereto,  as  to  the 
right,  in  absence  of  negative  covenant,  to 
enjoin  former  employee  from  soliciting 
business  from  customers  of  employer.  And 
in  this  connection,  see  also  Simms  v.  Bur- 
nette,  16  L.RA.(N.S.)  389,  and  note,  there- 
to, as  to  injunction  against  breach  by  em- 
ployee of  agreement  not  to  engage  in  com- 
peting business. 

As  pointed  out  in  the  notes  in  31  L.R.A. 
(N.S.)  249,  and  35  L.R.A.(N.S.)  119,  where 
the  purpose  of  the  injunction  is  to  restrain 
an  employee  from  violating  an  express  or 
implied  agreement  not  to  injure  his  cm- 
plover's  business  bv  taking  advantage  of 
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his  acquaintance  with  his  customers,  from 
whom  he  has  previously  solicited  business, 
by  soliciting  from  them  in  behalf  of  a 
competitor,  the  object  is  not  to  secure  the 
specific  enforcement  of  the  employment  con- 
tract, but  is  merely  to  protect  the  em- 
ployer's business  from  injury.  In  such  case 
the  right  to  equitable  aid  is  to  be  deter- 
mined by  the  test  as  to  the  inadequacy  of 
the  remedy  at  law  and  the  application  of 
the  doctrine  of  unfair  competition,  and  not 
by  the  test  applicable  where  the  real  pur- 
pose is  to  secure  the  specific  enforcement  of 
a  contract  for  personal  services.  In  the 
latter  case  the  test  is  whether  the  services 
are  so  extraordinary  and  unique  in  char- 
acter that  the  employer  cannot,  with  rea- 
sonable effort,  procure  the  same  elsewhere. 
This  distinction  has  not  always  been  made,, 
and  the  right  of  an  employer  to  enjoin  the 
breach  by  an  employee  of  his  covenant  not 
to  engage  in  a  competing  business  in  his 
own  behalf  or  in  behalf  of  another  has  been 
determined  by  an  inquiry  as  to  whether 
of  not  the  employment  in  character  is  ex- 
traordinary or  unique.  It  is  not  the  pur- 
pose of  this  note  to  review  this  class  of 
cases;  attention,  however,  is  called  to  Ros- 
enstein  v.  Zents,  ante,  63,  denying  an  in- 
junction to  restrain  the  violation  by  a 
soliciting  salesman  of  bis  covenant  not  to 
engage  in  a  competing  business  within  a 
prescribed  time,  on  the  ground  that  the 
services  of  the  employee  were  not  unique- 
or  extraordinary.  A.  G.  S. 
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On  this  he  is  required  to  call  for  laundry 
work  upon  regular  recurring  days  of  each 
week.  Thus  the  whol^  week  is  consumed 
by  each  driver  in  covering  his  route.  The 
names  and  addresses  of  plaintiff's  customers, 
together  with  the  day  of  the  week  their 
laundry  is  to  be  called  for,  are  kept  in 
special  prepared  lists  by  plaintiff,  and  are 
used  for  plaintiff's  business  purposes  by  its 
drivers  and  agents.  These  lists  have  been 
compiled  and  are  maintained  at  the  expend- 
iture of  a  large  sum  of  money,  and  they  en- 
able the  plaintiff  to  keep  a  check  upon  its 
business,  and  to  increase  and  extend  it  where 
possible.  They  constitute  a  trade  secret  of 
great  value  to  plaintiff.  Upon  September 
1,  1909,  defendant,  who  had  previously  been 
employed  by  plaintiff,  became  one  of  its 
agents  and  drivers,  and  was  put  in  charge 
of  a  route  known  as  route  No.  6,  covering  a 
designated  portion  of  the  city  of  Los  Ange- 
les. Plaintiff,  at  its  own  expense,  furnished 
defendant  a  team  and  a  wagon  which  were 
used  by  the  latter  on  plaintiff's  business  in 
connection  with  his  route.  The  route  super- 
intendent of  plaintiff  accompanied  defend- 
ant upon  his  earlier  trips  and  introduced 
him  to  plaintiff's  customers.  Thereafter, 
from  time  to  time,  other  agents  of  plaintiff 
canvassed  this  section  of  the  city,  and  se- 
cured additional  customers  for  plaintiff. 
The  laundry  work  of  these  additional  cus- 
tomers was  thereafter  called  for  and  de- 
livered by  defendant,  the  names  of  these  ad- 
ditional customers  being  added  to  the  list 
kept  by  plaintiff.  On  September  22,  1909, 
defendant  voluntarily  entered  into  a  con- 
tract  with  plaintiff  concerning  the  duties 
and  liabilities  of  the  employment.  By  its 
terms  the  plaintiff  agreed  to  furnish  a 
horse  and  wagon  at  its  own  expense.  De- 
fendant agreed  to  use  the  horse  and  wagon 
for  the  purpose  of  collecting  the  laundry  in 
the  manner  indicated.  The  compensation  of 
defendant  was  fixed  upon  a  commission  ba- 
sis. Defendant  agreed  that  at  any  time  dur- 
ing his  employment  he  would,  on  demand, 
furnish  plaintiff  and  its  successors  a  com- 
plete list  of  the  correct  names  and  places  of 
residence  of  all  its  customers  along  any  of 
its  routes  to  which  he  might  have  been  as- 
-signed;  that  he  would  immediately  notify 
plaintiff  of  the  name  and  address  of  any  new 
<?ustomer,  and  report  all  changes  of  resi- 
dence of  old  customers,  so  that  upon  the  ter- 
mination of  his  employment  the  laundry 
company  should  have  a  complete  list  of  the 
correct  names  and  places  of  residence  of  all 
its  customers  with  whom  it  had  dealt.  Par- 
agraph 7  of  the  contract  is  in  the  following 
language:  ''The  said  party  of  the  second 
part  further  agrees  that  he  will  not  solicit 
laundry  work  from  any  of  the  customers  of 
the  Empire  Steam  Laundry  or  its  successors 
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in  said  laundry  business,  either  for  him- 
self or  as  employee  of  any  other  person 
or  corporation,  nor  in  any  manner  attempt 
to  induce  any  of  the  customers  of  the  Em- 
pire Steam  Laundry  to  withdraw  their  cus- 
tom from  it  or  its  successors,  either  durin<; 
his  employment,  after  his  employment  shall 
cease,  or  in  contemplation  of  the  cessation 
of  his  employment,  and  that  if  he  threatens 
or  attempts  to  solicit  such  laundry  work 
from  any  of  the  customers  of  the  said  Em- 
pire Steam  Laimdry  or  its  successors  in  the 
laundry  business,  then  in  any  suit  that  may 
be  brought  by  the  Empire  Steam  Laundry 
or  its  successors,  for  the  violation  of  this 
contract  in  that  respect,  the  party  of  the 
second  part  agrees  that  an  order  may  be 
made  in  such  suit  enjoining  him  frcHn  vio- 
lating any  of  the  said  provisions  of  this 
agreement,  and  an  order  to  that  effect  may 
be  made  pending  the  litigation  as  well  as 
upon  the  final  determination  thereof,  and 
that  such  application  for  sucb  writ  of  in- 
junction shall  be  without  prejudice  to  any 
other  right  of  action  which  may  accrue  to 
the  Empire  Steam  Laundry  or  its  successors 
by  reason  of  the  breach  of  its  contract  on 
the  part  of  the  party  of  the  second  part." 

A  termination  of  this  contract  was  made 
optional  with  each  party  to  it  upon  thirty 
days'  notice  to  the  other.  Defendant  con- 
tinued in  this  employment  until  February 
12,  1910,  when,  in  violation  of  the  contract, 
and  without  cause  or  notice  to  plaintiff,  he 
quit  its  employ  and  entered  the  employ  of  a 
rival  competitor  of  tue  plaintiff,  and  there- 
after commenced  to  canvass  and  continued 
to  canvass  and  solicit  laundry  work  from 
the  customers  of  plaintiff  along  route  No.  6. 
Defendant,  when  he  quit  the  employment  of 
the  plaintiff,  intended  to  divulge  and  make 
use  of  all  the  information  he  had  acquired 
while  employed  by  plaintiff  as  its  driver  and 
agent,  and  to  disclose  this  to  his  new  em- 
ployer, and  he  did  so  use  his  knowledge  and 
information,  including  the  lists  of  customers 
which  he  had  in  his  possession,  and  which 
he  refused  to  deliver  to  plaintiff.  As  a  re- 
sult defendant  has  been  able  to  carry  the 
patronage  of  many  of  plaintiff's  former  cus- 
tomers to  the  new  employer,  to  the  great 
business  loss  and  injury  of  plaintiff.  Upon 
these  facts  and  the  logical  conclusions  of 
law  drawn  tuerefrom,  judgment  was  entered 
perpetually  enjoining  the  defendant  "from 
in  any  manner  soliciting  or  receiving  laun- 
dry work  from  any  of*the  persons  who  were, 
on  February  12,  1910,  customers  of  the 
plaintiff  along  the  route  assigned  by  plain- 
tiff to  defendant  while  the  defendant  was  in 
the  employment  of  plaintiff,  and  known  and 
designated  as  route  No.  6,  which  is  em- 
braced within  that  portion  of  the  city  of 
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Loft  Angeles,  county,  and  state  aforesaid." 
Here  follows  a  description  of  the  district 
•covered  by  route  No.  6. 

The  sole  proposition  advanced  upon  this 
.appeal  is  that  ^e  contract  between  the  par- 
ties was  void  under  §§  1673,  1674,  and  1675 
•of  our  Civil  Code,  as  being  a  contract  in 
restraint  of  trade,  not  countenanced  by  our 
law.  Wherefore  the  injunction  to  enforce 
the  terms  of  the  contract  is  itself  without 
warrant  in  law.  It  is  true  that  the  court 
finds  that  the  contract  between  these  parties 
was  freely  and  voluntarily,  entered  into,  and 
that  it  was  not  in  restraint  of  trade,  but 
into  this  question  it  is  wholly  unnecessary 
to  enter.  For  the  judgment  of  the  court  does 
not  rest  alone  upon  its  findings  as  to  the  va- 
lidity of  the  contract,  but  declares  a  viola- 
tion of  plaintiff's  rights  under  circumstances 
cognizable  in  equity,  without  any  express 
contract  whatsoever  upon  the  subject.  Eq- 
uity always  protects  against  the  unwarrant- 
ed disclosure  and  unconscionable  use  of 
trade  secrets  and  confidential  business  com- 
munications. So  little  does  this  equitable 
jurisdiction  depend  upon  an  express  con- 
tract that  it  has  been  said  by  high  author- 
ity that  it  exists  in  every  contract  of  serv- 
ice "in  the  absence  of  a  stipulation  to  the 
•contrary."  Robb  v.  Green  [1895]  2  Q.  B.  1, 
10.  Therefore  the  question  of  the  contract 
between  the  parties  becomes  immaterial,  ex- 
cept that  its  consideration  plainly  evinces 
the  intent  of  the  parties,  the  one  to  protect 
itself  against  the  doing,  the  other  to  abstain 
from  doing,  the  very  things  which  the  court 
finds  that  defendant  upon  the  termination 
of  his  employment  immediately  proceeded 
to  do. 

There  can  be  no  question,  under  the  find- 
ings here  presented,  but  that  defendant's 
agency  was  one  of  trust  and  confidence.  His 
•duties  were  to  serve  well  the  customers  of 
plaintiff,  to  increase  the  business  of  the 
plaintiff,  to  solicit  new  business,  and  keep 
a  complete  and  confidential  list  of  all  the 
•customers.  This  list,  even  though  in  part 
prepared  by  him,  was  the  absolute  property 
of  plaintiff,  and  was  a  valuable  part  of  its 
property.  Civil  Code,  §  1985;  Gower  v.  An- 
•drew,  59  Cal.  119,  43  Am.  Rep.  242;  Bums 
v.  Clark,  133  Cal.  634,  85  Am.  St.  Rep.  233, 
66  Pac.  12,  21  Mor.  Min.  Rep.  489.  Tlius, 
in  Lamb  v.  Evans  [1893]  1  Ch.  218,  can- 
vassers for  a  directory,  after  leaving  the 
service  of  their  former  employer,  used  the 
data  they  had  collected  to  assist  a  rival  pub- 
lication in  procuring  advertisements  from 
the  same  parties.  An  injunction  was  grant- 
ed, and  the  court  said:  ''What  right  has  any 
agent  to  use  materials  obtained  by  him  in 
the  course  of  his  employment  and  for  his 
employer  against  the  interest  of  that  em- 
ployer? I  am  not  aware  that  he  has  any 
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such  right.  Such  a  use  is  contrary  to  the 
relation  which  exists  between  principal  and 
agent.  It  is  contrary  to  the  good  faith  of 
the  employment,  and  good  faith  underlies 
the  whole  of  an  agent's  obligations  to  his 
principal.  No  case,  unless  it  be  the  one 
which  I  will  notice  presently,  can,  I  believe, 
be  found  which  is  contrary  to  the  general 
principle  upon  which  this  injunction  is 
framed,  viz,,  that  an  agent  has  no  right  to 
employ  as  against  his  principal  materials 
which  that  agent  has  obtained  only  for  his 
principal  and  in  the  course  of  his  agency. 
They  are  the  property  of  the  principal.  The 
principal  has,  in  my  judgment,  such  an  in- 
terest in  them  as  entitles  him  to  restrain 
the  agent  from  the  use  of  them  except  for 
the  purpose  for  which  they  were  got." 

That  equity  will  always  protect  against 
the  unwarranted  disclosure  of  trade  secrets 
and  confidential  communications  and  the 
like  is,  of  course,  settled  beyond  perad- 
venture.  Joyce,  Inj.  §  461;  1  Story,  Eq. 
Jur.  10th  ed.  §  325;  1  High,  Inj.  3d  ed.  §  19; 
Vulcan  Detinning  Co.  v.  American  Can  Co. 
72  N.  J.  Eq.  387,  12  L.R.A.(N.S.)  102,  67 
Atl.  339;  Stevens  &  Co.  v.  Stiles,  29  R.  I. 
399,  20  L.R.A.(N.S.)  933,  71  Atl.  802,  17 
Ann.  Cas.  140;  Witkop  A,  H.  Co.  v.  Boyce, 
61  Misc.  126,  112  N.  Y.  Supp.  874,  affirmed 
in  131  App.  Div.  922,  115  N.  Y.  Supp.  1160; 
Witkop  &  H.  Co.  V.  Boyce,  64  Misc.  374,  118 
N.  Y.  Supp.  461 ;  Witkop  &  H.  Co.  v.  Great 
Atlantic  &  Pacific  Tea  Co.  69  Misc.  90,  124 
N.  Y.  Supp.  956;  Union  Switch  &  Signal  Co. 
V.  Sperry  (C.  C.)  169  Fed.  926;  Peabody  v. 
Norfolk,  98  Mass.  452,  96  Am.  Dec.  664; 
Loven  v.  People,  158  111.  159,  42  N.  E.  82. 

It  would  seem,  therefore,  that  the  only 
question  left  in  the  case  is  whether  the 
knowledge  so  acquired  by  defendant,  and 
which  he  was  so  using,  comes  fairly  within 
the  meaning  of  trade  secrets  and  communi- 
cations. Upon  this  question  neither  reason- 
ing nor  authority  can  leave  one  in  doubt. 
The  English  case  from  which  quotation  has 
already  been  made  is  well  nigh  parallel.  In 
Hackett  v.  A.  L.  &  J.  J.  Reynolds  Co.  30 
Misc.  733,  62  N.  Y.  Supp.  1076,  it  was  held 
that  the  knowledge  acquired  by  the  can- 
vassing agent  of  a  grocery  company,  of  the 
names  and  addresses  of  its  customers,  is  ' 
knowledge  against  th^ misuse  of  which  equi- 
ty will  protect,  as  being  in  the  nature  of  a 
trade  secret;  the  court  there  saying:  ''This 
knowledge  was  in  the  nature  of  a  trade  se- 
cret, and  was  imparted  to  the  plaintiff  at  the 
time  he  was  employed  by  defendant,  solely 
to  enable  him  to  profitably  and  intelligently 
attend  to  the  business  of  the  defendant." 
And,  finally,  we  can  do  no  better  than  to 
quote  from  Witkop  &  H.  Co.  v.  Boyce,  61 
Misc.  126,  112  N.  Y.  Supp.  874.  There  it 
appeared  that  plaintiff  was   a  corporation 
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engaged  in  the  general  buBiness  in  tho  city 
of  Buffalo,  of  dealing  in  teas,  coffees,  spices, 
etc.  It  maintained  branch  stores  in  other 
cities,  and,  as  an  inducement  to  its  custom- 
ers, it  gave  trading  stamps,  redeemable  at 
any  of  its  stores.  A  large  part  of  its  busi- 
ness was  done  through  its  agents  and  can- 
vassers, who  were  sent  out  by  plaintiff  and 
given  a  written  list  of  the  names  and  ad- 
dresses of  the  customers.  These  canvassers 
were  assigned  to  specific  routes,  and  their 
work  included  the  calling  upon  customers 
once  a  week  and  delivering  to  them  the 
goods  previously  ordered.  The  plaintiff's 
contract  with  the  defendant,  as  in  this  in- 
stance, contained  an  express  provision  by 
which  defendant  agreed  that,  upon  leaving 
plaintiff's  employ,  he  would  not  solicit  for 
another  business  from  plaintiff's  customers. 
Defendant,  as  here,  left  plaintiff's  employ, 
and  entered  the  employ  of  a  competitor  of 
plaintiff,  and  immediately  commenced  to  so- 
licit orders  from  plaintiff's  customers.  The 
court  issued  its  injunction,  saying:  "The 
plaintiff  further  contends  that,  independent- 
ly of  the  contract  between  the  parties  and 
by  virtue  of  general  principles  of  equity,  the 
defendant  should  be  enjoined  from  enticing 
away  or  dealing  with  such  of  the  plaintiff's 
customers  as  had  heretofore  given  orders  to 
the  plaintiff  through  the  defendant.  We 
think  the  plaintiff  may  well  rest  its  case  on 
the  last  ground  alone,  and  that  the  injunc- 
tion is  well  sustained  on  principle  and  well- 
considered  authority.  .  .  .  The  doctrine 
has  been  most  frequently  applied  to  cases 
where  some  secret  process  or  formula  of 
manufacture  has  been  involved.  .  .  . 
The  principle  of  law,  however,  is  not  eon- 
fined  to  secret  processes  of  manufacture  or 
methods  of  doing  business,  but  has  a  much 
w^ider  application,  as  stated  by  Mr.  Justice 
Story.  The  names  of  the  customers  of  a 
business  concern  whose  trade  and  patronage 
have  been  secured  by  years  of  business  ef- 
fort and  advertising,  and  the  expenditure  of 
time  and  money,  constituting  a  part  of  the 
good  will  of  a  business,  which  enterprise 
and  foresight  have  built  up,  should  be 
deemed  just  as  sacred  and  entitled  to  the 
same  protection  as  a  secret  of  compounding 
some  article  of  manufacture  and  commerce. 
.  .  .  In  recent  years  there  has  been  de- 
veloped, by  the  adjudications  of  our  courts 
and  by  legislation,  a  considerable  body  of 
law  looking  toward  the  protection  of  the 
business  world  against  unfair  competition; 
and,  if  we  correctly  interpret  these  deci- 
sions, a  court  of  equity  stands  ready  to  re- 
strain such  acts.  We  therefore  are  of  the 
opinion  that,  independent  of  any  express 
contract  between  tlie  parties,  equity  will  re- 
strain the  acts  of  which  the  plaintiff  com- 
plains, and  which  the  defendant  threatens 
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and  claims  the  right  to  do.  This  arises  out 
of  a  violation  of  duty  having  its  origin  in 
the  relation  of  employer  and  employed,  and 
an  implied  contract  that  an  employee  will 
not  divulge  confidential  knowledge  gained 
in  the  course  of  his  employment,  or  use  such 
information  to  his  employer's  prejudice." 

The  judgment  appealed  from  is  therefore 
affirmed. 

We  concur:     Melvln,  J.;  Lorlgan,  J. 


GOI^ORADO  SUPREICE  COURT. 

J.    HENRY    HARRISON,    Admr.,   etc,   of 
Mary  V.  Macon,  Deceased,  Plff.  in  Err., 

V. 

DENVER   CITY   TRAMWAY   COMPANY. 

(—  Colo.  — ,  131  Pac.  409.) 

Eminent  domain  ^  operation  of  street 
railways  —  annoyance  of  abutting 
owner  ^  right  to  compensation. 

1.  A  property  owner  is  not,  under  a  Con- 
stitution requiring  compensation  for  dam- 
aging property  for  public  use,  entitled  to 
compensation  for  annoyance  and  inconven- 
ience by  the  operation  of  a  street  car  lino 
in  front  of  his  property  in  such  a  manner 
as  to  disturb  sleep,  prevent  occupation  of 
the  dwelling  with  any  degree  of  comfort, 
and  prevent  conversation  on  the  veranda 
in  an  ordinary  tone  of  voice,  although  thr 
market  value  of  the  property  is  depreciated 
thereby. 

Same  ^  preventing  vehicles  stopping 
at  curb  —  right  to  damages. 

2.  An    abutting   property   owner    is   not. 

Note.  —  Generally  as  to  an  abutter's 
right  to  compensation  for  a  railroad  or 
street  railwav  in  street,  see  note  to  Rasch 
V.  Nassau  Electric  R.  Co.  36  L.R.A.(N.S.) 
673,  and  specifically  as  to  noise  from  opera- 
tion of  trains  or  oars  as  an  element  of 
damage,  see  page  780  of  that  note. 

As  to  the  right  of  an  abutting  owner  to 
damages  for  special  injuries  where  street 
railwav  is  not  considered  an  additional 
burden,  see  note  to  Slaughter  v.  Meridian 
Light  &  R.  Co.  25  L.R.A.(N.S.)  1265,  and 
as  to  right  of  abutting  owner  to  compensa- 
tion where  street  railway  is  located  on  the 
side,  rather  than  in  the  center,  of  thp 
street,  see  note  to  Wagner  v.  Bristol  Belt 
Line  R.  Co.  25  L.R.A-(N.S.)   1278. 

Generally,  as  to  right  under  constitu- 
tional provision  against  "damaging"  pri- 
vate property  for  public  use  without  com- 
pensation, to  compensation  for  conse- 
quential damages  to  property,  no  part  of 
which  is  taken,  from  smoke,  noise.  du.st. 
etc.,  incident  to  ordinary  operation  of 
railroad,  see  notes  to  Tidewater  R.  Co. 
V.  Shartzer,  17  L.R.A.(N.S.)  1054,  and 
Hvde  V.  Minnesota,  D.  &  P.  R.  Co.  40  L.R.A. 
(N.S.)  48;  and  later  case,  Choctaw,  O.  k 
G.  R.  Co.  V.  Drew,  44  L.R.A.(N.S.)    38. 
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under  a  Constitution  providing  compensa- 
tion for  property  damaged  for  public  use, 
entitled  to  compensation  because  a  street 
car  track  is  laid  so  close  to  the  curb  and 
cars  are  operated  thereon  so  frequently, 
that  vehi^'les  cannot  be  stopped  at  the  curb 
to  receive  or  discharge  passengers  or  goods 
without  interfering  with  the  street  car 
service. 

Nuisance  ^  noise  of  street  cars  ^  pe- 
culiar injury. 

3.  That  the  noise  made  by  street  cars  in 
passing  around  a  curve  at  a  street  corner 
is  annoying,  that  alarm  signals  are  more 
frequent  there  than  at  other  places,  and 
that  the  tracks  are  laid  closer  to  the  curb 
so  that  no  space  for  veliiclea  is  left  be- 
tween the  cars  and  the  curb,  do  not  make 
the  injury  to  the  owner  of  the  abutting 
property  different  in  kind  from  that  suf- 
fered by  owners  of  property  passed  by  the 
cars  at  other  places,  so  as  to  give  him  a 
right  of  action  for  the  injury. 

(Musser,  Ch.  J.,  and  Scott,  J.,  dissent.) 

(April  7,  1913.) 

T?RROR  to  the  District  Court  for  the  City 
J  and  County  of  Denver  to  review  a  judg- 
ment in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
injury  to  plaintiff's  property  through  the 
operation  of  defendant's  railway.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  T.  McNeal  for  plaintiff  in  error. 

Messrs.  Gerald  Hughes  and  Howard  S. 
Robertson,  for  defendant  in  error: 

The  building  and  operation  of  the  street 
railway  line  in  question  is  not  the  imposi- 
tion of  an  additional  servitude. 

Denver  v.  Bayer,  7  Colo.  113,  2  Pac.  6; 
Chicago  &  C.  Terminal  R.  Co.  v.  Whiting, 
H.  &  E.  C.  Street  R.  Co.  139  Ind.  297,  26 
L.R.A.  337,  47  Am.  St.  Rep.  264,  38  N.  E. 
604;  Atty.  Gen.  v.  Metropolitan  R.  Co.  126 
Mass.  615,  28  Am.  Rep.  264;  Taylor  v. 
Portsmouth,  K.  &  Y.  Street  R.  Co.  91  Me. 
193,  64  Am.  St.  Rep.  216,  39  Atl.  560; 
Placke  V.  Union  Depot  R.  Co.  140  Mo.  634, 
41  S.  W.  915;  Mordhurst  v.  Pt.  Wayne  A  S. 
W.  Traction  Co.  163  Ind.  268,  66  L.R.A. 
105,  106  Am.  St.  Rep.  222,  71  N.  E.  642, 
2  Ann.  Cas.  967;  Hodges  v.  Baltimore  Un- 
ion Pass.  R.  Co.  68  Md.  603;  Georgetown  & 
L.  Traction  Co.  v.  Mulholland,  25  Ky.  L. 
Rep.  578,  76  S.  W.  148;  Elfelt  v.  Stillwater 
Street  R.  Co.  63  Minn.  68,  55  N.  W.  116; 
Austin  V.  Detroit,  T.  &  A.  A.  R.  Co.  134 
Mich.  149,  96' N.  W.  35,  2  Ann.  Cas.  530; 
Detroit  City  R.  Co.  v.  Mills,  85  Mich.  634, 
48  N.  W.  1007;  Hester  v.  Durham  Traction 
Co.  138  N.  C.  288,  1  L.R.A.(N.S.)  981,  50 
S.  E.  711. 

The  noises  must  be  presumed  to  be  the 
ordinary  and  usual  noises  incident  to  a  rail- 
44  L.R.A.(N.S.) 


way  when  properly  operated,  and  under 
such  circumstances  no  cause  of  action  rises. 

Romer  v.  St.  Paul  City  R.  Co.  76  Minn. 
211,  74  Am.  St.  Rep.  455,  77  N.  W.  825; 
State  ex  rel.  Howard  v.  Hartford  Street  R. 
Co.  76  Conn.  174,  66  Atl.  506 ;  Illinois  C.  R. 
Co.  V.  Trustees  of  Schools,  212  111.  406,  72 
N.  E.  39;  Morris  v.  Montgomery  Traction 
Co.  143  Ala.  246,  38  So.  834;  Bracey  v.  St. 
Louis,  S.  F.  &  N.  O.  R.  Co.  79  Ark.  124,  95 
S,  W.  161;  Oklahoma  City  &  T.  R.  Co.  v. 
Scarborough,  43  Tex.  Civ.  App.  338,  95  S. 
W.  1089;  Re  Brooklyn  Union  Elev.  R.  Co. 
113  App.  Div.  817,  99  N.  Y.  Supp.  222. 

The  operation  of  an  additional  or  greater 
number  of  cars  gives  rise  to  no  cause  of 
action. 

Denver  &  S.  F.  R.  Co.  v.  Hannegan,  43 
Colo.  122,  16  L.R.A.(N.S.)  874,  127  Am. 
St.  Rep.  100,  95  Pac.  343;  Hughes  v.  New 
York  Elev.  R.  Co.  50  N.  Y.  S.  R.  739,  21 
N.  Y.  Supp.  693. 

The  damages  sustained  by  the  plaintiff  in 
this  case,  if  any,  are  not  different  from 
those  suffered  by  the  public  generally  who 
are  similarly  situated. 

Romer  v.  St.  Paul  City  R.  Co.  75  Minn. 
211,  74  Am.  St.  Rep.  455,  77  N.  W.  825; 
Reynolds  v.  Presidio  &  F.  R.  Co.  1  Cal.  App. 
229,  81  Pac.  1118;  Scrutchfield  v.  Choctaw, 
0.  A  W.  R.  Co.  18  Okla.  308,  9  L.R.A.(N.S.) 
496,  88  Pac.  1048. 

There  has  been  no  interference  with  plain- 
tiff's right  of  ingress  to  and  egress  from  her 
property. 

San  Antonio  Rapid  Transit  Street  R.  Co. 
V.  Limburger,  88  Tex.  79,  53  Am.  St.  Rep. 
730,  30  S.  W.  533;  Kellinger  v.  Forty-second 
Street  &  G.  Street  Ferry  R.  Co.  50  N.  Y. 
206;  Budd  v.  Camden  Horse  R.  Co.  70  N.  J. 
L.  782,  59  Atl.  229;  Louisville  Bagging  Mfg. 
Co.  V.  Central  Pass.  R.  Co.  15  Ky.  L.  Rep. 
417,  23  S.  W.  592;  Parsons  v.  Waterville  & 
O.  Street  R.  Co.  101  Me.  173,  63  Atl.  728; 
Rafferty  v.  Central  Traction  Co.  147  Pa, 
579,  30  Am,  St.  Rep.  763,  23  Atl.  884;  Ash- 
land &  C.  Street  R.  Co.  v.  Faulkner,  106  Ky. 
332,  43  L.R.A.  554,  45  S.  W.  236,  61  S.  W. 
806;  Dulaney  v.  United  R.  &  Electric  Co. 
104  Md.  423,  66  Atl.  46;  Carson  v.  Central 
R.  Co.  36  Cal.  325. 

The  fact  that  there  is  a  curve  at  this 
point  does  not  place  the  plaintiff  in  any  bet- 
ter position. 

Hester  v.  Durham  Traction  Co.  138  N.  C. 
288,  1  L.RAl.(N.S.)  981,  50  S.  E.  711; 
Romer  v.  St.  Paul  City  R.  Co.  75  Minn.  211, 
74  Am.  St.  Rep.  455,  77  N.  W.  825;  Clark  v. 
Second  &  Third  Street  Pass.  R.  Co.  3  Phila. 
259. 

The  constitutional  provision  that  private 
property  shall  not  be  damaged  without  just 
compensation  does  not  apply  to  a  case  of 
this  character. 
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Rigney  v.  Chicago,  102  III.  64;  Denver  v. 
Bayer,  7  Colo.  113,  2  Pac.  6;  Denver  v.  Vex- 
nia,  8  Colo.  399,  8  Pac.  656;  Reardon  v.  San 
Francisco,  ^  Cal.  492,  56  Am.  Rep.  109,  6 
Pac.  317 ;  Denver  Circle  R,  Co.  v.  Nestor,  10 
Colo.  403,  16  Pac.  714;  Gilbert  v.  Greeley, 
S.  L.  &  P.  R.  Co.  13  Colo.  501,  22  Pac.  814; 
Pueblo  V.  Strait,  20  Colo.  13,  24  LJCA.  392, 
46  Am.  St.  Rep.  273,  36  Pac.  789;  Aicher  v. 
Denver,  10  Colo.  App.  413,  52  Pac.  86;  Den- 
ver V.  Bonfesteel,  30  Colo.  107,  69  Pac.  595. 

White,  J.,  delivered  the  opinion  of  the 
court : 

December  9, 1907,  Mary  V.  Macon  brought 
suit  against  the  Denver  City  Tramway  Com- 
pany for  damages  claimed  to  have  been 
sustained  as  a  result  of  injury  to  her  resi- 
dence property.  The  complaint,  as  amend- 
ed, alleges,  in  substance,  that  since  Novem- 
ber, 1890,  the  plaintiff  has  owned  and  been 
in  possession  of  two  described  lots  at  the 
corner  of  Ogden  street  and  Eleventh  avenue, 
in  the  city  and  county  of  Denver,  together 
with  a  two  and  one-half  story  brick  dwell- 
inghouse  of  fourteen  rooms,  situate  thereon, 
and  occupied  by  her  as  a  residence;  that 
prior  to  certain  acts  of  defendant  herein- 
after ^et  forth  the  plaintiff's  property  was 
of  great  value  as  a  dwelling,  and  the  loca- 
tion thereof  one  of  the  most  desirable  in 
the  city;  that  Ogden  street  extends  in  a 
northerly  and  southerly  direction,  and  is 
30  feet  wide  between  the  curbs  in  front  of 
plaintiff's  residence;  that  Eleventh  avenue 
extends  in  an  easterly  and  westerly  direc- 
tion; that  for  ten  years  prior  to  1907  the 
defendant,  under  a  franchise  from  the  city, 
operated  a  double-track  electric  street  car 
line  from  the  business  section  of  the  city  on 
Eleventh  avenue  to  its  intersection  with 
Ogden  street;  thence  on  Ogden  street  north 
by  curves  to  Twelfth  avenue;  tnence  east  to 
Fillmore  street;  that  in  the  summer  of  1007 
the  defendant,  under  its  franchise,  extended 
its  Eleventh  avenue  car  line  from  Fillmore 
street  fifteen  blocks  eastward,  and  connected 
the  same  with  its  Fairmount  line,  and,  over 
the  protest  of  plaintiff,  likewise  constructed 
an  additional  line  from  its  southerly  track 
on  Eleventh  avenue  by  a  sharp  curve  into 
and  upon  Ogden  street  to  Ninth  avenue; 
thence  easterly  and  then  northerly  through 
Downing  street  to  Eleventh  avenue,  and 
thence  west  to  an  intersection  with  its 
tracks  at  Eleventh  avenue  and  Ogden  street; 
that  in  front  of  plaintiff's  residence  the 
west  rail  of  defendant's  traeks  on  Ogden 
street  is  13  feet  at  its  most  remote  point 
from  the  curb,  and  at  its  least  remote  point 
3  feet  therefrom;  that  the  cars  upon  said 
track  pass  within  about  35  feet  of  the  front 
of  plaintiff's  residence,  while  the  cars  on 
Eleventh  avenue  pass  within  about  40  feet 
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of  the  north   line  thereof;    that  since   the 
construction  of  the  extended  and  additional 
lines  defendant  has  run,  and  continues   to 
run,  its  electric  cars  past  plaintiff's  house 
over  such  tracks  at  the  rate  of  forty  cars 
per  hour;  that  prior  to  the  construction  of 
such  additional  lines  south  through  Ogden 
street  visitors  and   others  wishing   to   ap- 
proach plaintiff's  residence  by  carriage,  au- 
tomobile, or  other  vehicles  were  accustomed 
to  alight  and  leave  their  vehicles  in  safety 
in  front  of  her  residence;  that  subsequently 
thereto  they  have  been  deprived  of  such  priv- 
il^ie  by  the  frequency  with  which  cars  are 
operated   upon   said  tracks,  and   are   com- 
pelled to  alight  at  the  rear  entrance  on 
Eleventh  avenue,  or  elsewhere  than  at  the 
sidewalk  in  front  of  her  residence;  that  the 
frequent  passage  of  cars  over  the  curx'es  of 
the  tracks  makes  a  loud,  grinding,  shrilL  and 
nerve-racking  noise,  and  jars  the  building 
and  creates   almost   a   constant   rumbling, 
disturbing  sound,  accompanied  by  the  ring- 
ing and  clanging  of  alarm  bells  and  danger 
signals;  that  it  is  thereby  made  impossible 
the  greater  portion  of  the  time  for  inmates 
of  her  home,  or  visitors  therein,  to  conduct 
on  the  veranda  or  in  the  front  rooms  con- 
versation in  an  ordinary  tone  of  voice,  or 
enjoy  finy  form  of  social  intercourse  or  en- 
tertainment during  the  day  or  evening,  or 
enjoy  undisturbed  sleep  at  night,  or  occupy^ 
the  house  with  any  degree  of  comfort  or 
quietude;    that   by   reason   of   such   things 
the  rental  and  selling  value  of  her  property 
has  been  greatly  depreciated  to  the  plain- 
tifi^s    damage,    etc.       A    demurrer    to    tbe 
amended  complaint  was  sustained,  and  the 
plaintiff  brings  the  cause  here  for  review. 
The  demurrer  inter  alia  challenged  the  suf- 
ficiency of  the  facts  stated  to  constitute  a 
cause  of  action. 

Section  11  of  article  16  of  the  Constitu- 
tion inhibits  the  construction  of  a  street 
railroad  in  any  city  without  the  consent 
of  the  local  authorities  having  control  of  its 
streets.  Section  5420,  Rev.  Stat.  1908,  re- 
enacts,  in  effect,  the  constitutional  provi- 
sion, and  further  declares  substantially  that 
the  consent  upon  the  part  of  a  city  to  the 
construction  of  a  street  railroad  therein 
shall  not  operate  to  relieve  or  protect  those 
constructing  the  road,  etc.,  "against  any 
claim  for  damages  to  private  property, 
which  otherwise,  without  such  consent, 
might  be  lawfully  maintained  against'*  the 
persons  constructing  the  roadi  Section  15 
of  article  2  of  the  Constitution  declares 
"that  private  property  shall  not  be  taken  or 
damaged,  for  public  or  private  use,  without 
just  compensation."  Under  these  provisions 
of  the  law,  damages  to  private  property 
by  whomsoever  caused  and  for  whatsoever 
purpose  must  be  paid;  and  the  defendant, 
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though  armed  and  protected  by  the  power  of 
eminent  domain,  must  respond  to  plaintiff, 
if  in  the  construction  of  its  road  it  has 
taken  or  damaged  her  property.  However, 
neither  the  constitutional  inhibition  against 
the  construction  of  a  street  railroad  in  a 
city,  without  the  consent  of  the  local  au- 
thorities, nor  the  consent  of  the  municipal- 
ity to  the  construction  of  defendant's  road, 
enlarged  or  lessened  the  rights  of  plaintiff. 
Her  rights  depend  solely  upon  whether  her 
property  has  been  taken  or  damaged.  The 
constitutional  inhibition  recognizes  the 
right  of  cities  to  control  their  streets,  while 
the  statutory  providion  makes  it  certain,  as 
between  municipalities  and  those  construct- 
ing street  railroads  therein,  that  the  latter 
shall  make  compensation  for  private  prop- 
erty taken  or  damaged  in  the  construction 
of  such  public  works.  In  other  words,  as 
to  the  liability  for  compensation  for  private 
property  taken  or  damaged,  those  construct- 
ing the  road  stand  in  the  place  of  the  city. 
So,  in  the  case  at  bar.  If  the  city  of  Den- 
ver had  constructed  and  operated  the  road 
in  question  in  the  same  place  and  manner 
as  has  the  defendant,  and  no  cause  of  ac- 
tion arose  thereby  against  the  municipality 
and  in  favor  of  plaintiff,  none  has  arisen 
in  her  favor  by  reason  of  the  construction 
and  operation  of  the  road  by  defendant. 

A  physical  taking  of  plaintiff's  property 
was  not  essential  to  a  cause  of  action  in  her 
favor,  but  physical  damage  thereto,  as  con- 
tradistinguished from  personal  annoyance  or 
inconvenience,  was.  It  must  appear  that 
plaintiff  had  some  right  in,  user  of,  or  inter- 
est pertaining  to  the  property  which  has 
been  wholly  or  partially  destroyed,  before 
she  can  maintain  a  cause  of  action  for  dam- 
ages to  her  property.  The  right  disturbed 
may  be  either  public  or  private,  but  it  must 
be  a  right  which  she  enjoyed  in  connection 
with  her  property,  and  which  gave  to  it  an 
additional  value,  and  without  which,  or  as 
affected  by  the  disturbance,  the  property  it- 
self is  damaged.  The  disturbance  of  the 
right  or  easement  may  be  at  a  distance  from 
the  property  injured,  but  the  interference 
must  be  with  some  right  held  with  regard  to 
that  property.  As  said  in  Gilbert  v.  Gree- 
ley, S.  L.  &  P.  R.  Co.  13  Colo.  601,  606,  22 
Pae.  814,  815:  "Private  property  must  be 
taken,  or  private  property  must  be  dam- 
aged, before  a  cause  of  action  arises.  The 
damage  must  be  to  the  property,  or  its  ap- 
purtenances, or  it  must  affect  some  right 
or  interest  which  the  owner  enjoys  in  con- 
nection with  the  property,  and  which  is  not 
shared  with  or  enjoyed  by  the  public  gen- 
erally." The  injury  sustained  must  be  dam- 
ages to  her  property,  not  incidental  in- 
juries arising  from  a  careful  exercise  of 
legal  rights  by  defendant  in  a  manner  that 
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does  not  invade  the  legal  rights  of  plain- 
tiff. The  principle  expressed  in  the  phrase, 
damnum  absque  injuriii,  has  not  been  re- 
pealed. Denver  v.  Bayer,  7  Colo.  113,  2 
Pac.  6;  Denver  Circle  R.  Co.  v.  Nestor,  10 
Colo.  403,  16  Pac.  714.  For  annoyance  and 
inconvenience  to  owners  of  private  proper- 
ty arising  from  the  lawful  and  reasonable 
acts  of  another,  or  the  lawful  and  reasonable 
use  by  another,  without  negligence  and  with- 
out malice,  of  that  which  is  his,  no  matter 
how  seriously  such  acts  may  depreciate  the 
market  price  of  adjoining  property,  the  own- 
er thereof  is  without  remedy.  The  funda- 
mental law  gives  a  remedy  for  private  prop- 
erty  taken  or  damaged,  by  requiring  pay- 
ment therefor,  but  does  not  extend  that 
remedy  to  include  compensation  for  personal 
annoyance  and  inconvenience  suffered  by 
reason  of  the  proper  and  reasonable  opera- 
tion of  either  public  works  or  private  enter- 
prises. 

Moreover,  it  is  certain  from  our  decisions 
that  a  municipality  in  this  state  may  use 
or  authorize  its  streets  to  be  used  for  all 
ordinary  and  necessary  uses  to  which  city 
streets  are  usually  subjected,  and  to  such 
further  local  uses  and  means  of  conveyance 
as  the  lawmaking  power  may  have  author- 
ized for  the  streets  and  thoroughfares  of  the 
entire  city,  and  that  incidental  injuries  aris- 
ing from  a  careful  exercise  of  those  rights 
are  damnum  ahaque  injuria;  but  as  to  ex- 
traordinary or  unusual  uses  or  unreasonable 
changes  in  the  street  no  such  immunity  ex- 
ists. Denver  v.  Bayer,  supra;  Denver  ▼. 
Vernia,  8  Colo.  399,  8  Pac.  656;  Denver  Cir- 
cle R.  Co.  T.  Nestor,  supra;  Denver  &  S.  F# 
R.  Co.  V.  Domke,  11  Colo.  247,  17  Pac.  777; 
Gilbert  v.  Greeley,  S.  L.  &.  P.  R.  Co.  13  Colo, 
501,  606,  22  Pac,  814,  816;Pueblo  v.  Strait, 
20  Colo.  13,  24  L.R.A.  392,  46  Am.  St.  Rep. 
273,  36  Pac.  789;  Denver  v.  Bonesteel,  30 
Colo.  107,  69  Pac.  696;  Leiper  v.  Denver,  36 
Colo.  110,  7  L.R.A.(N.S.)  108,  118  Am.  St. 
Rep.  101,  86  Pac.  849,  10  Ann.  Cas.  847. 
As  said  by  Mr.  Justice  Helm  in  his  concur- 
ring opinion  in  Denver  Circle  R.  Co.  v.  Nes- 
tor, supra:  "The  framers  of  the  Constitu- 
tion and  the  people  who  voted  for  its  adop- 
tion understood  that  with  this  instrument  in 
force  certain  injuries  suffered  by  the  pro- 
prietor of  land  through  the  legitimate  and 
careful  improvement  of  adjoining  ground 
would  continue  to  be  wrongs  for  which  the 
law  provides  no  remedy.  So,  also,  did  the 
convention  and  the  people  understand  that 
the  abutting  lot  owner  would  anticipate  in 
making  his  purchase  that  the  street  would 
necessarily  be  occupied  by  the  local  public 
for  all  the  usual  and  ordinary  uses  of  a 
highway;  that  the  city  would,  from  time  to 
time,  under  the  statutory  powers  conferred, 
so   change  and    improve  the    street   as    to 
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render  it  more  convenient  and  useful  for 
such  purposes;  and  that  incidental  injuries 
indirectly  resulting  to  him  from  such  im- 
provements would  still  be,  as  they  were  be- 
fore the  Constitution,  wrongs  without  a  le- 
gal remedy." 

And  in  speaking  of  the  power  of  the  city 
over  its  streets  in  Denver  v.  Bayer,  7  Colo. 
113,  2  Pac.  6,  we  said:  'In  determining  what 
changes  and  improvements  are  most  con- 
ducive to  .  .  .  [the  greater  convenience 
of  the  public],  the  council  exercises  a  large 
discretion.  And  unless  unreasonable  changes 
are  made,  or  injury  results  to  the  adjoining 
premises  through  the  unskilfulness  or  negli- 
gence of  those  employed,  the  owner  tliereof 
will  not  be  heard  to  complain,  though,  in 
fact,  the  real  value  and  convenience  of  his 
property  are  diminished  thereby;  for  in  pur- 
chasing his  lot,  or  in  relinquishing  the  pub- 
lic easement,  he  is  conclusively  presumed  to 
have  contemplated  this  power  and  authority 
of  the  munibipal  government,  and  is  held  to 
have  anticipated  any  injury  to  his  abutting 
land  resulting  from  a  reasonable  and  proper 
exercise  thereof."  And  in  Leiper  v.  Denver, 
supra,  many  cases  are  reviewed,  and  it  is 
held  that  an  "abutting  lot  owner  was  bound 
to  anticipate,  in  making  his  purchase,  that 
the  street  would  necessarily  be  occupied  by 
the  local  public  for  all  the  usual  and  ordi- 
nary purposes  of  a  highway,  and  that  the 
city  would,  from  time  to  time,  so  change  and 
improve  the  street  as  to  render  it  more  con- 
venient for  such  purposes,  and  that  indirect 
injuries  resulting  to  him  therefrom  remain 
now,  as  they  existed  before  the  constitu- 
tional provision  was  adopted,  wrongs  with- 
out a  legal  remedy."  When  lands  are  taken 
or  dedicated  for  a  town  or  city  street,  the 
nature  and  extent  of  the  public  right  there- 
in are  well  defined.  Such  lands  are  ac- 
quired for  the  purpose  of  providing  a  means 
of  free  passage  common  to  all  the  people. 
When  a  street  is  laid  out,  it  may  be  right- 
fully used  throughout  its  entire  extent  in 
such  manner  as  will  render  it  most  useful 
for  a  highway.  And  unless  unreasonable 
changes  are  made  therein,  or  it  is  subjected 
to  an  extraordinary  or  unusual  use,  or  in- 
jury results  to  the  adjoining  premises 
through  faulty  or  improper  construction, 
the  owner  of  such  premises  has  no  cause  of 
action,  though,  in  fact,  the  real  value  and 
convenience  of  his  property  are  diminished 
thereby.  Denver  v.  Bayer,  7  Colo.  113,  2 
Pac  6;  Pueblo  v.  Strait,  20  Colo.  13,  24 
L.R.A.  302,  46  Am.  St.  Rep.  273,  36  Pac. 
789;  Leiper  v.  Denver,  36  Colo.  110,  7 
L.R.A.(N.S.)  108,  118  Am.  St.  Rep.  101,  86 
Pac.  840,  10  Ann.  Cas.  847.  Such  changes 
and  uses,  if  properly  made  and  controlled, 
do  not  in  any  substantial  respect  destroy 
the  street  as  a  means  of  free  passage  com- 
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mon  to  all  people,  nor  ordinarily  impose 
thereon  an  additional  servitude.  By  the 
reasonable,  ordinary,  usual,  and  lawful  use 
of  a  right  already  fully  vested  in  the  pub- 
lic, abutting  property  is  not  thereby  dam- 
aged in  a  manner  that  can  be  made  the  has  is 
of  additional  compensation  under  the  con- 
stitutional provision. 

It  is  equally  well  settled  that  the  use  of 
the  streets  in  the  municipalities  for  a  street 
railway  is  one  of  the  ordinary  and  usual 
purposes  for  which  such  streets  and  high- 
ways may  be  used;  and  does  not,  when 
properly  constructed  with  due  regard  to  ex- 
isting, local  conditions,  augment  the  burden 
or  servitude  upon  the  street  so  as  to  entitle 
the  owner  of  abutting  property  to  additional 
compensation.  Cooley,  Const.  Lim.  p.  683; 
Dill.  Mun.  Corp.  4th  ed.  §  723;  Elliott, 
Roads  k  Streets,  §§  698,  699;  Booth,  Street 
Railways,  §§  82,  83;  Joyce  Electric  Law, 
§§  336,  339,  341;  San  Antonio  Rapid 
Transit  Street  R.  Co.  v.  Limburger, 
88  Tex.  79,  53  Am.  St.  Rep.  730,  30  S.  W. 
533;  Rafferty  v.  Central  Traction  Co.  147 
Pa.  d79,  30  Am.  St.  Rep.  763,  23  Atl.  884; 
Wagner  v.  Bristol  Belt  Line  R.  Co.  108  Va. 
694,  25  L.R.A.(N.S.)  1278,  62  S.  K  391; 
Placke  V.  Union  Depot  R.  Co.  140  Mo.  634, 
41  S.  W.  915. 

On  this  point,  in  Ransom  v.  Citizens'  R. 
Co.  104  Mo.  375,  16  S.  W.  416,  it  is  said: 
"Such  a  street  railway  as  this,  so  laid  and 
operated  as  not  to  materially  impair  access 
to,  or  the  enjoyment  of,  the  adjacent  prop- 
erty, may  lawfully  be  placed  in  the  public 
highways  of  a  city,  if  expressly  sanctioned 
by  the  proper  authority.  Such  a  use  does 
not  impose  any  additional  burden  entitling 
the  owner  of  adjoining  land  to  compensa- 
tion; nor  can  it  be  justly  regarded,  at  the 
present  day,  as  any  substantial  impairment 
of  the  public  easement  or  of  the  private 
rights  of  proprietors  of  land  abutting  on  the 
street."  And  in  Placke  v.  Union  Depot  R« 
Co.  supra,  it  is  said:  "We  think  it  must 
now  be  regarded  as  settled  law  that  an 
electric  street  railway  laid  to  grade  is  not 
an  additional  servitude,  and  does  not  in- 
fringe upon  the  property  rights  of  those 
whose  lots  abut  on  the  street." 

Testing  the  complaint  before  us  by  the 
rules  announced,  it  is  clear  that  no  cause 
of  action  is  stated  therein.  It  contains  no 
allegation  that  the  railway  track  is  above 
or  below  the  surface  of  the  street^  or  was  in 
any  wise  improperly  or  n^ligently  con- 
structed, or  that  the  road,  as  a  structure,  in 
any  way  hampers  ingress  or  egress.  The 
gravamen  of  the  complaint  is  the  additional 
number  of  cars  operated  on  the  line,  with 
the  consequent  increase  in  Tibration  and 
noise  by  reason  thereof.  While  it  is  alleged 
that  at  one  point  in  front  of  plaintiff's  resi- 
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dence  the  west  rail  of  defendant's  road  is 
but  3  feet  from  the  curb,  it  is  not  claimed 
that  thereby  ingress  and  egress  to  plaintiff's 
property  is  affected.  The  inconvenience  al- 
leged in  that  respect  arises  from  *'the  fre- 
quency with  which  cars  are  operated  upon 
said  tracks/'  and  in  no  sense  from  the 
structure  itself.  The  defendant  is  not  liable 
for  inconvenience  of  either  character,  be- 
cause they  are  merely  incident  to  the  use  of 
the  highway  for  public  travel.  Denver  k 
S.  F.  R.  Co.  Y.  Hannegan,  43  Colo.  122,  16 
L.R^.(N.S.)  874,  127  Am.  St.  Rep.  100, 
95  Pac.  343. 

The  mere  fact  that  street  car  tracks  are 
laid  so  close  to  an  abutting  owner's  prop- 
erty as  not  to  permit  vehicles  to  stand  be- 
tween the  tracks  and  the  sidewalk  does  not 
constitute  a  cause  of  action  in  favor  of  the 
abutting  property  owner,  under  the  damage 
clause  of  the  Constitution.  Wagner  v.  Bris- 
tol Belt  Line  R.  Co.  108  Va.  694,  25  L.R.A. 
(N.S.)  1278,  62  S.  £.  391.  The  right  to  the 
use  of  the  street  is  the  same  after  the  tracks 
are  laid  and  the  cars  running  thereon  as  it 
was  before.  Both  he  and  the  defendant 
company,  and  likewise  the  public  generally, 
are  entitled  to  its  reasonable  use  with  due 
regard  to  the  rights  of  each  and  all.  Denver 
City  Tramway  Co.  v.  Wright,  47  Colo.  366, 
107  Pac.  1074;  Carson  v.  Central  R.  Co.  35 
Cal.  325,  327. 

As  said   in   San  Antonio  Rapid  Transit 
Street  R.  Co.  v.  Limburger,  supra,  88  Tex. 
86,  53  Am.  St.  Rep.  730,  30  S.  W.  535:     "In 
regard  to  the  matter  of  access  to  the  prop- 
erty, the  question  is  not  whether  the  con- 
struction and  maintenance  of  the  railway 
interferes  with  the  ingress   and  egress   to 
and  from  the  storehouses,  but  it  is  whether 
such  construction  and  maintenance  infringe 
upon  the  right  of  access.    It  is  possible  that 
the   operation   of  a  line   of   omnibuses    or 
drays,  or  the  frequent  passage  of  all  kinds 
of  vehicles  for  the  conveyance  of  persons  or 
property,  may  seriously  interfere  with  and 
obstruct  the  occupants  of  the  buildings  in 
the  receipt  and  delivery  of  goods;  and  yet 
it  could  not  be  held  that  such  interference 
was  unlawful.     Everyone  has  the  right  to 
the  use  of  the  street  for  the  purpose  for 
which  it  was  dedicated,  and  still  in  every 
crowded  thoroughfare  the  driver  of  any  one 
vehicle    almost   necessarily    interferes   with 
the   passage    of   some   other.    One    cannot, 
however,  unreasonably  delay  to  the  obstruc- 
tion of  another.     So,  with  the  case  of  a 
street  railway.     Its  passage  may  be  law- 
fully  interfered   with  by  persons   lawfully 
using  the  thoroughfare  for  pleasure  or  for 
business.     It  may  obstruct  the  passage  of 
other  vehicles;  but  it  cannot  legally  do  so, 
except  upon  reasonable  necessity,    ^e  right 
of  the  company  to  run  its  cars  oyer  its 
44  L.RJk.(N.S.) 


track  is  not  superior  to  the  right  of  an- 
other person  in  the  use  of  the  street." 

And  in  Rafferty  v.  Central  Traction  Co. 
147  Pa.  579,  30  Am.  St.  Rep.  763,  23  Atl. 
884,  it  is  said  that  if  at  any  time  the 
abutting  owner  has  occasion  for  the  pres- 
ence of  vehicles  on  the  street  in  front  of  his 
property  to  take  away  or  deliver  persons  or 
goods,  he  may  exercise  that  right  for  such 
reasonable  time  as  is  necessary  for  his  pur- 
pose; and,  if  in  such  exercise  of  the  right 
the  passage  of  the  street  cars  is  impeded, 
they  must  wait. 

Moreover,  the  well-recognized  rule  is  that 
in  order  for  a  plaintiff  to  state  a  cause  of 
action  under  the  damage  clause  of  the  Con- 
stitution he  must  allege  facts  showing  that 
the  injury  to  him   is  not  only  greater  in 
degree,  but  different  in  kind,  from  that  suf- 
fered by  the  public  at  large.    The  complaint 
contains  no  such  allegations.     The  annoy- 
ance, discomfort,  and  injury  suffered  by  the 
plaintiff   from   the    loud   and    disagreeabW 
noises  and  vibrations  produced  by  the  cars 
passing    over   the   tracks    and   around   the 
curves,  and  the  ringing  of  alarm  bells  at 
the  place   and  times  in  question,  are  the 
same,  except  in  degree,  as  are  suffered  by 
the  public  generally  as  far  as  such  sounds 
and  vibrations  are  heard  and  felt.    And  as 
to  the  injury  to  the  ingress  and  egress  to 
and  from  the  premises  it  is  not  different  in 
kind    from    that    suffered    by   every    other 
owner  of  property  along  the  street.     The 
use  of  the  street  by  anyone  in  the  most 
careful  manner,  whether  by  operating  street 
cars  thereon,  driving  teams  or  automobiles 
or  other  vehicles  over  the  same,  or  travel- 
ing upon  foot,  does  to  some  extent  obstruct 
ingress  and  egress  to  and  from  the  property 
abutting  upon  the  street.     But  these  are 
temporary  and  passing  inconveniences,  and 
affect  the  general  public  in  the  same  manner 
as  they  affect  the  abutting  property  owner, 
differing  only  in  degree.    Romer  v.  St.  Paul 
City  R.  Co.  75  Minn.  211,  74  Am.  St.  Rep. 
465,    77   N.    W.   825.     Whether  street   car 
tracks  are  at  the  side  or  in  the  center  of 
the  street,  if  they  damage,  in  the  constitu- 
tional sense,  an  abutting  property  owner's 
ingress  and  egress  to  and  from  the  street, 
he  has  a  cause  of  action.     But,  as  said  in 
the  syllabus  of  Wagner  v.  Bristol  Belt  Line 
R.  Co.,  supra:   "An  abutting  owner  is  not 
entitled  to  damages  merely  because  his  prop- 
erty is  made  less  desirable  and  less  com- 
fortable as   a  residence  by   reason   of  the 
fact  that  a  street  car  track  is  laid  on  the 
side  of  the  street  next  to  his  residence,  in- 
stead of  in  the  center  of  the  street.    When 
the  acts  complained  of  amount  simply  to 
an  inconvenience  or  discomfort  of  the  oc- 
cupants of  the  property,  but  the  property 
itself   does   not   suffer   any   diminution    in 
74 
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substance,  and  is  not  rendered  intrinsically 
less  valuable  by  reason  of  the  public  use, 
there  can  be  no  recovery.  The  property  is 
not  damaged  within  the  meaning  of  the 
Constitution." 

The  conclusions  we  have  reached  herein 
are  in  accord  with  the  principles  this  court 
has  heretofore  announced,  and  likewise  con- 
sistent with  the  best-reasoned  cases  in  other 
jurisdictions.  So  it  is  unnecessary  to  con- 
tinue the  discussion  further.  The  judg- 
ment is  affirmed. 

Judgment  affirmed. 

Musser,  Ch.  J.,  dissenting: 

Each  case  is  governed  by  its  own  peculiar 
facts.  As  I  read  the  complaint,  it  appears 
to  me  that  it  alleges  facts  which,  if  not  de- 
nied or  if  not  explained,  are  sufficient  to 
show  that  the  property  in  question  has 
suffered  such  special  damage  as  to  call  for 
compensation  within  the  true  intent  and 
meaning  of  the  provision  of  our  Constitu- 
tion, which  says,  "That  private  property 
shall  not  be  taken  or  damaged  for  public 
or  private  use  without  just  compensation." 
(Const,  art.  2,  §15),  as  that  provision  has 
been  heretofore  construed  by  this  court. 
The  demurrer  should  have  been  overruled. 

Soott,   J.,   joins   with    me   in   this   dis- 
sent. 


OOIiOBADO  SUPREMB  COURT. 

THOMAS  NUTT,  PMT.  in  Err., 

V, 

L.  A.  DAVIDSON. 

(—  Colo.  — ,  181  Pac.  390.) 

Bailment  *  cattle  —  losa  —  proof    of 
negligence. 

1.  A  bailee  of  cattle  to  be  cared  for  for 
hire  must,  in  order  to  absolve  himself  from 
liability  in  case  an  excessive  number^ die 
in  his  possession,  show  that  the  loss  was 
not  due  to  his  negligence. 

Appeal  —  conflicting  instrnctlons  —  er- 
ror. 

2.  The  giving  of  conflicting  instructions 
is  reversible  error,  where  it  is  impossible 
to  determine  by  which  the  jury  was  guided. 

Bailment  —  cattle  —  representations  as 
to  pasture  —  care  for  protection. 

3.  A  bailee  of  cattle  for  hire,  which,  by 
the  owner's  direction,  are  placed  in  a  cer- 
tain pasture  upon  the  bailee's  representa- 
tion that  the  place  is  suitable,  must  exer- 

Note.  —  Generally,  as  to  presumption 
and  burden  of  proof  as  to  care  or  negligence 
in  respect  to  subject  of  bailment,  see  note 
to  Stone  V.  Case,  43  L.R.A.(N.S.)  1168; 
and  specifically ,  as  regards  agistment,  p. 
use  of  the  note. 
44  L.R.A.(N.8.) 


else  ordinary  care  to  prevent  their  injair 
by  changing  conditions  rendering  the  plaee 
improper,  or  to  inform  the  owner  of  the 
change. 

(April  7,  1913.) 

ERROR  to  the  District  Court  for  Mont- 
rose County  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to 
hold  defendant  liable  for  the  loss  of  prop- 
erty in  his  possession  as  bailee.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  8.  S.  Sherman,  for  plaintiff  in  er- 
ror: 

When  chattels  were  delivered  to  a  bailee 
in  good  condition,  and  were  returned  in  a 
damaged  state,  or  not  returned  at  all,  the 
law  presumes  n^ligence  to  have  been  the 
cause,  and  cast  upon  the  bailee  the  burden 
of  showing  that  the  loss  did  not  occur 
through  his  n^ligence,  or,  if  he  cannot 
affirmatively  do  this,  that  at  least  he  exer- 
cised a  degree  of  care  sufficient  to  rebut  the 
presumption  of  it. 

3  AuL  ft  Eng.  Ene.  Law,  2d  ed.  p.  750: 
Funkhouser  v.  Wagner,  62  lU.  59;  Cumins 
V.  Wood,  44  111.  416,  92  Am.  Dec.  189: 
DonUn  v.  Clark,  23  Nev.  203,  45  Pac  1: 
Shropshire  v.  Sidebottom,  30  Mont.  406,  76 
Pac.  941;  Pusey  v.  Webb,  2  Penn.  (Del.» 
490,  37  Atl.  701. 

Whenever  instructions  are  upon  a  ma- 
terial point,  the  one  correct  and  the  other 
incorrect,  the  court  will  not  presume  that 
the  jury  followed  the  correct  instruction, 
but  will  reverse  the  judgment  and  order  a 
new  trial. 

Sullivan  v.  Metropolitan  Ia  Ins.  Co.  35 
Mont.  1,  88  Pac  401. 

Where  a  bailment  is  mutually  advan- 
tageous to  both  parties,  the  bailee  is  re- 
quired to  exercise  such  care  as  a  man  of 
ordinary  prudence  would  use  under  the  same 
circumstances  toward  his  own  property. 

Mattern  v.  McCarthy,  73  Neb.  228,  102 
N.  W.  468;  Hunter  v.  Ricke  Bros.  127 
Iowa,  108,  102  N.  W.  826,  18  Am.  Xeg.  Rep. 
68. 

Mr.  P.  W.  Mothersill,  with  Messrs. 
Bell,  Catlin,  A  Blake,  for  defendant  in 
error: 

In  all  actions  founded  upon  negligence, 
the  burden  of  proof  is  upon  the  party 
alleging  the  negligence. 

3  Am.  t  Eng.  Enc  Law,  2d  ed.  750  (b) ; 
5  Cyc  217 ;  Schmidt  v.  Blood,  9  Wend.  268, 
24  Am.  Dec.  143;  James  v.  Orrell,  68  Ark. 
284,  82  Am.  St.  Rep.  293,  57  S.  W.  931: 
Claflin  V.  Meyer,  75  N.  Y.  260,  31  Am.  Rep. 
467;  Lancaster  Mills  v.  Merchants'  Cotton 
Press  k  Storage  Co.  80  Tenn.  1,  24  Am. 
St  Rep.  586,  14  S.  W.  317;  Malaney  v. 
Taft,  60  Vt.  571,  6  Am.  St  Rep.  135.  15 
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may  in  many  respects  be  subject  to  legisla- 
tive control.  But  it  will  hardly  be  con- 
tended that,  even  in  respect  to  such  corpo- 
rations, 'the  legislative  power  is  so  tran- 
scendent that  it  may,  at  its  will,  take 
away  the  private  property  of  the  corpora- 
tion, or  change  the  uses  of  its  private  funds 
acquired  under  the  public  faith."  Dart- 
mouth College  Case,  4  Wheat.  518,  694,  695, 
4  L.  ed.  629,  673;  Cooley,  Const.  Lim.  6th 
ed.  pp.  284,  285,  and  290;  Hewison  v.  New 
Haven,  37  Conn.  476,  9  Am.  Rep.  342. 

The  case  of  People  ex  rel.  Le  Roy  v.  Hurl- 
but,  24  Mich.  44,  9  Am.  Rep.  103,  is  in 
point.  In  a  learned  and  forcible  opinion 
Judge  Cooley  says:  "The  doctrine  that, 
within  any  general  grant  of  legislative 
power  by  the  Constitution,  there  can  be 
foimd  authority  thus  to  take  from  the  peo- 
ple the  management  of  their  local  concerns, 
and  the  choice,  directly  or  indirectly,  of 
their  local  officers,  if  practically  asserted, 
would  be  somewhat  startling  to  our  people." 
Again:  "The  officers  in  question  involve  the 
custody  ...  &nd  control  of  the  .  .  . 
sewers,  waterworks,  and  public  buildings  of 
the  city,  and  the  duties  are  purely  local. 
The  state  at  large  may  have  an  indirect  in- 
terest in  an  intelligent,  honest,  upright,  and 
prompt  discharge  of  them;  but  this  is  on 
commercial  and  neighborhood  grounds  j 
rather  than  political,  and  it  is  not  much' 
greater  or  more  direct  than  if  the  state  line 
excluded  the  city.  Conceding  to  the  state 
the  authority  to  shape  the  municipal  organ- 
izations  at  its  will,  it  would  not  follow  that 
a  similar  power  of  control  might  be  exer- 
cised by  the  state  as  regards  the  property 
which  the  corporation  has  acquired,  or  the 
rights  in  the  nature  of  property  which  have 
been  conferred  upon  it."  See  also  the  opin- 
ion of  Chief  Justice  Breese  in  People  ex 
rel.  McCagg,  v.  Chicago,  51  HI.  17,  2  Am. 
Rep.  278;  People  ex  rel.  Dunkirk,  W.  k  P. 
R.  Co.  V.  Batchellor,  63  N.  Y.  128,  13  Am. 
Rep.  480;  1  Dill.  Mun.  Corp.  p.  72. 

It  is  well  settled  that  local  conveniences 
and  public  utilities,  like  water  and  lights, 
are  not  provided  by  municipal  corporations 
in  their  political  or  governmental  capacity, 
but  in  that  quasi  private  capacity  in  which 
they  act  for  the  benefit  of  their  citizens 
exclusively.  1  Dill.  Mun.  Corp.  p.  99;  San 
Francisco  Gas.  Co.  v.  San  Francisco,  9  Cal. 
453;  Detroit  v.  Corey,  9  Mich.  165,  80  Am. 
Dec.  78.  The  same  doctrine  is  held  by  this 
court.  Fisher  v.  New  Bern,  140  N,  C.  506, 
6  L.R.A.(N.S.)  642,  111  Am.  St.  Rep.  857, 
53  S.  E.  342;  Terrell  v.  Washington,  158  N. 
C.  288,  73  S.  E.  888. 

A  town  cannot  be  compelled  by  the  legis- 
lature   to    undertake   public   improvements 
not  governmental  in  character.  This  is  well 
settled.    1  Abbott,  Mun.  Corp.  134.    If  the 
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legislature  cannot  compel  a  municipality 
to  establish  waterworks,  how  can  it  control 
the  exercise  of  its  discretion  by  the  munic- 
ipality when  it  undertakes  to  install  them? 
The  exercise  of  such  a  power  would  be  de- 
structive of  the  most  cherished  principles  of 
local  self-government.  We  are  cited  to  a 
very  strong  and  learned  opinion  directly  in 
point.  Helena  Consol.  Water  Co.  v.  Steele, 
20  Mont.  1,  37  L.R.A.  412,  49  Pac.  382. 

The  legislature  of  Montana  passed  a  stat- 
ute similar  to  the  Battle  act.  The  supreme 
court  of  Montana  held  that  the  statute 
placed  a  restriction  upon  the  municipality, 
and  made  mandatory  the  incurring  of  in- 
debtedness for  the  purpose  of  acquiring  the 
plant,  if  it  decided  to  maintain  and  operate 
its  own  works.  The  court,  in  addition  to 
other  objections,  declared  the  statute  to  be 
an  infringement  of  the  right  of  local  self- 
government  inherently  vested  in  all  munici- 
pal corporations,  in  a  matter  relating  pure- 
ly to  its  property  rights  and  private  affairs, 
as  distinguished  from  the  rights  and  duties 
as  an  agency  of  the  state.  In  referring  to 
the  moral  obligation  to  purchAse  an  estab- 
lished plant,  the  court  said:  'It  is  contend- 
ed that  the  moral  obligation  of  the  city  to 
assume  this  compulsory  indebtedness  is  suf- 
ficient to  support  the  law  and  relieve  it  of 
its  unconstitutionality,  if  it  be  in  conflict 
with  the  Constitution.  But  we  are  unable 
to  see  what  moral  obligation  the  city  is  un- 
der, or  has  ever  assumed,  that  will  bring 
the  law  under  the  rule  contended  for  bv 

• 

counsel  for  respondent.  The  city  never 
agreed  to  continue  for  all  time  to  buy  wa- 
ter of  the  plaintiff.  It  expressly  reserved 
the  right  to  do  otherwise.  Plaintiff's  plant 
may  not  be  capable  of  furnishing  an  ample 
supply  of  wholesome  water  for  the  inhabi- 
tants of  the  city,  either  now  or  as  the  city 
may  expand  or  increase  in  population  in  the 
future.  The  plant  and  system  may  be 
practically  worthless.  .  .  .  The  city 
may  be  able  to  procure  a  water  system  and 
supply  for  half  what  plaintiff's  plant  would 
cost.  It  there  any  such  moral  obligation  on 
the  part  of  the  city  disclosed  in  this  case 
as  w^uld  justify  this  court  in  compelling 
it  to  assume  the  indebtedness  necessary  for 
it  to  assume  in  order  to  purchase  plaintifi^s 
plant,  and  tax  the  people  for  the  money  to 
meet  such  indebtedness,  in  total  disregard 
of  all  these  possible  and  probable  events? 
Shall  it  be  said,  in  obedience  to  this  law, 
that  the  city  authorities,  the  legal  repre- 
sentatives of  the  inhabitants  of  the  citv, 
have  no  discretion  in  the  premises,  but  must 
obey,  notwithstanding  disaster  and  oppres- 
sive taxation  and  ruin  may  come  upon  the 
people  as  a  consequence?  We  think  the  two 
provisos  of  the  law  under  discussion  are  in 
violation  of  the  clauses  of  the  Constitution 
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quoted  and  referred  to  above,  as  well  as  the 
spirit  of  our  governmental  system,  which 
recognizes  'that  the  people  of  every  hamlet, 
town,  and  city  of  the  state  are  entitled  to 
the  benefits  of  local  self -government.'  The 
law  is  not  supported  by  any  moral  obliga- 
tion, but  is  rather  a  violation  of  law,  equi- 
ty, the  Ck>n8titution,  as  well  as  the  principle 
4)f  moral  obligation  invoked  by  the  respond- 
i>nt.  It  violates  the  general  rule  of  the 
law  that  the  consent  of  parties  to  a  con- 
tract is  essential  to  its  validity,  whether 
the  parties  be  natural  or  artificial  persons. 
We  are  at  a  loss  to  find  any  theory  of  law, 
«'qulty,  or  justice  upon  which  we  can  con- 
scientiously sustain  the  constitutionality  of 
the  statute  in  question."  This  case  is  cited 
by  the  Federal  Supreme  Court  in  an  action 
between  the  same  parties,  coming  up  upon 
the  appeal  of  the  waterworks  company 
from  a  decree  of  the  circuit  court  of  appeals 
of  the  ninth  circuit,  where  it  was  sought  to 
restrain  the  city  of  Helena  from  acquiring  a 
system  of  its  own,  except  by  purchasing  an 
existing  system.  Helena  Waterworks  Co. 
V.  Helena,  195  U.  S.  383,  393,  49  L.  ed.  245, 
250,  25  Sup.  Ct.  Rep.  40. 

We  are  of  opinion  that  the  statute  under 
consideration  is  void  in  so  far  as  it  at- 
tempts to  control  the  exercise  of  discretion 
by  the  defendant  in  the  management  of  its 
purely  private  and  property  rights. 

The  motion  to  nonsuit  is  allowed,  and 
the  action  dismissed. 

Reversed. 


Hoke  and  Allen,  JJ. 


OKIiAHOMA    supreme:    COURT. 

RE  E.  I.  SADDLER. 

(—   Okla.  — ,   130  Pac.   906.) 

Attorney  —  disbarment  —  requirement 
of   conviction. 

Section  266,  Oklahoma  Comp.  Laws  1909, 
in  so  far  as  it  prohibits  a  disoarment  of  an 

Headnote  by  Hates,  Oh.  J. 


attorney  for  acts  involving  moral  turpitude, 
disconnected  with  his  professional  or  (^cial 
duty  as  an  attorney,  until  after  conviction 
therefor,  is  not  violative  of  the  provisions 
of  the  Constitution  vesting  in  the  various 
courts  of  the  state  the  judicial  power  of 
the  state,  and  prohibiting  the  exercise  by 
one  of  the  three  great  departments  of  the 
government  of  the  power  properly  belong- 
ing to  the  other  departments. 

(March   11,   1913.) 

ON  REPORT  by  the  referee  to  the  Su- 
preme Court  recommending  that  the  de- 
murrer to  the  petition  be  sustained  in  pro- 
ceedings for  the  disbarment  of  respondent. 
Confirmed. 
The  facts  are  stated  in  the  opinion. 

Hayes,  Gh.  J.,  delivered  the  opinion 
of  the  court: 

After  several  affidavits  had  been  filed  in 
this  court,  charging  respondent  of  having 
been  guilty  of  certain  alleged  unlawful  and 
corrupt  conduct,  this  court  appointed  a 
member  of  the  bar  commission  to  investi- 
gate said  complaints,  and  make  recommen- 
dations thereon  to  the  court.  The  member 
of  the  bar  commission  so  appointed,  after 
making  investigation,  filed  in  this  court 
his  petition  for  the  disbarment  of  respond- 
ent, in  which  it  is  alleged  that  respondent 
did  wilfully  and  corruptly  in  the  month  of 
July,  1909,  in  the  city  of  Guthrie,  county  of 
Logan,  in  this  state,  offer  to  pay  to  one 
James  Noble  the  sum  of  $10  if  said  Noble 
would  procure  in  advance  for  respondent 
the  questions  prepared  by  the  state  of  Okla- 
homa, to  be  submitted  to  persons  applying 
for  certificates  to  teach  school  in  the  state, 
and  that  such  examination  questions  were 
sought  by  the  said  Saddler  with  the  int-en- 
tion  to,  and  that  he  did,  sell  the  same  to 
persons  applying  at  the  examinations  held 
by  the  state  for  the  issuance  of  certificates 
to  teachers.  It  is  alleged  that  he  offered 
to  procure,  and  did  procure,  the  services  of 
one  John  Anderson  to  sell  copies  of  the 
questions  to  persons  who  were  applicants, 
which  would  enable  incompetent  teachers  to 
prepare  for  said  examination  and  fraudu- 


Note.  —  Canatitutlonality  of  statutes  r«- 
lating  to  disharment  of  attorneys. 

But  few  cases  have  been  found  in  point  in 
this   note. 

Although  objected  to  as  depriving  courts 
of  inherent  rights  absolutely  essential  in 
the  administration  of  justice,  the  constitu- 
tionality of  a  statute  providing  that  no 
duly  licensed  attorney  at  law  should  be  dis- 
barred or  deprived  of  his  license  and  right 
to  practise,  except  upon  conviction  for  a 
criminal  offense,  or  after  confession  in  open 
court,  was  sustained  in  Ex  parte  Schenck, 
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65  N.  G.  353,  which  holding  was  later  ap- 
proved in  Kane  v.  Haywood,  66  N.  C.  1. 

This  is  in  accord  with  Re  Saddler. 

And  in  Phillips  v.  Ballinger,  37  App.  D. 
G.  46,  the  constitutionality  of  an  act  of 
Congress  ^ving  the  Secretary  of  the  Inter- 
ior authority  to  suspend  and  exclude  agents 
and  attorneys  from  practising  before  his 
Department  after  notice  and  opportunity 
for  a  hearing  was  sustained,  although  it 
was  objected  to  as  not  affording  an  acctiscd 
agent  or  attorney  due  process  of  law  in  that 
it  failed  to  provide  for  the  administration 
of  oaths  to  witnesses  testifying  at  the  hear- 
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lently  secure  certificateB  to  teach  school; 
that  said  Anderson  while  in  tfie  employ  of 
said  respondent  sold  to  one  L.  W.  Flowers, 
an  applicant  to  teach  school,  a  copy  of  said 
questions  for  the  sum  of  $10;  that  he  sold 
a  set  of  said  examination  questions  to  other 
applicants  to  teach  whose  names  are  set 
out  in  the  petition.  Some  of  these  sales 
were  affected  by  respondent  in  person  and 
others  through  agents  employed  by  him; 
and  he  offered  to  sell  such  questions  to  vari- 
ous persons,  in  addition  to  those  to  whom 
he  did  sell.  In  answer  to  the  petition  re- 
spondent denies  all  of  the  charges  made 
therein  against  him.  The  court  thereupon 
appointed  a  referee  to  hear  the  evidence, 
and  make  and  report  to  this  court  his  find- 
ings of  fact  and  conclusions  of  law.  After 
the  referee  had  heard  some  testimony  in 
support  of  the  charges,  he  announced  that 
he  was  of  the  opinion  that  the  demurrer  of 
respondent  to  the  petition  upon  the  ground 
that  the  facts  allied  by  the  petition  did 
not  sufficiently  constitute  a  cause  of  action 
against  respondent,  and  that  the  grounds  al- 
leged in  said  petition  constitute  none  of 
the  statutory  grounds  upon  which  a  disbar- 


ment proceeding  may  be  submitted,  should 
be  sustained;  and  further  taking  of  testi- 
mony was  suspended,  and  tne  referee  re- 
ported to  this  court  his  conclusions  of  law 
upon  the  questions  presented  by  the  de- 
murrer for  decision  of  this  court  before 
further  proceeding  with  the  bearing  of  evi- 
dence. 

By  §  265,  Comp.  Laws  1909,  any  court 
of  record  is  authorized  to  revoke  or  sus- 
pend the  license  of  an  attorney  to  practice 
therein  after  a  copy  of  the  charges  against 
him  shall  nave  been  delivered  to  him  by  the 
clerk  of  the  court  in  which  the  proceeding 
is  begun,  and  an  opportunity  is  given  him 
to  be  heard  in  his  defense.  The  succeeding 
section  prescribes  the  grounds  upon  which 
such  suspension  or  revocation  may  be  had 
in  the  following  language:  "The  following 
are  sufficient  causes  for  suspension  or  rev- 
ocation: First,  when  he  has  been  con- 
victed of  a  felony  under  the  laws  of  Okla- 
homa, or  a  misdemeanor  involving  moral 
turpitude,  in  either  of  which  cases  the 
record  of  conviction  is  conclusive  evidence. 
Second,  when  he  is  guilty  of  a  wilful  diso- 
bedience or  violation   of  any  order   of  the 


ing  provided  for,  or  for  summoning  wit- 
nesses to  appear  at  such  hearing. 

No  constitutional  right  of  an  attorney  is 
iufringe<I  by  a  statute  requiring  him  to 
prosecute  disbarment  proceedingrs  by  direc- 
tion of  court  without  fees.  Brown  v.  War- 
ren County,  —  Iowa,  — ,  42  L.R.A.(N.S.) 
r>27,  135  N.  W.  4,  rehearing  denied  in  42 
L.R.A.(N.S.)  529,  137  N.  W.  474.  See  note 
to  this  case  in  42  L.R.A.(N.S.)  527,  as  to 
the  constitutionality  of  statutes  requiring 
an  attorney  to  perform  services  for  the  pub- 
lic without  remuneration. 

The  constitutional  rights  of  an  attorney 
at  law  to  liberty  and  the  pursuit  of  happi- 
ness are  not  interfered  with  by  a  statute 
forbidding  him,  on  penalty  of  disbarment, 
to  solicit  business,  either  personally  or 
through  a  solicitor.  State  ex  rel.  Mackin- 
tosh v.  Rossman,  63  Wash.  1,  21  L.R.A. 
(N.S.)  821,  101  Pac.  357,  17  Ann.  Cas.  625. 
The  court  said:  "While  it  is  true  that  the 
practice  of  law  is  a  lawful  occupation  in  it- 
Relf,  it  is  not  a  natural  right,  or  a  right 
guaranteed  by  the  Constitution.  It  is  a 
privilege  granted  by  the  state,  and  may  be 
surrounded  with  whatever  restrictions  the 
legislature  may  in  reason  prescribe,  .  .  . 
even  to  the  extent  of  requiring  an  attorney 
without  compensation  to  conduct  the  de- 
fense of  destitute  persons  accused  of  crime. 
.  .  .  This  statute  makes  it  unlawful  for 
any  attorney  to  personally  solicit  certain 
employment,  or  to  employ  others  to  solicit 
such  employment  for  nim.  If  we  are  cor- 
rect in  our  conclusion  that  the  privileges 
of  an  attorney  may  be  surrounded  with 
such  reasonable  restrictions  as  the  legis- 
lature may  prescribe,  it  necessarily  fol- 
lows that,  when  certain  acts  are  made  un- 
lawful or  criminal,  an  attorney  may  not 
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lawfully  commit  such  acts,  and  may  not  to 
that  extent  practise  his  profession;  for 
this  does  not,  as  we  have  seen,  take  away 
from  him  any  natural  right  guaranteed 
him  by  the  Constitution.  We  think  the  act 
is  a  legitimate  exercise  of  legislative  pow- 
er." 

And  the  l^islature  in  such  case  may  au- 
thorize the  disbarment  without  a  trial  by 
jury.     Ibid. 

But  a  Statute  providing  for  the  disbar- 
ment of  an  attorney,  bv  means  of  a  civil 
suit,  for  acta  for  which,  when  committed. 
he  could  have  been  disbarred  only  after 
trial  and  conviction  in  a  criminal  court, 
imposes  a  punishment  to  which  he  was  not 
liable  when  the  acts  were  committed,  and 
violates  the  Inhibition  in  the  Federal  Con- 
stitution against  the  passage  of  bills  of 
attainder  and  e^  post  facto  laws.  State  v. 
Fourchy,  106  La.  743,  31  So.  326. 

In  Bar  Asso.  v.  Casey,  213  Mass.  549,  100 
N.  E.  658,  where  the  terms  of  a  statute 
relating  to  the  disbarment  proceedings  do 
not  clearly  appear  in  the  opinion  and  the 
exact  ground  of  objection  is  not  stated,  the 
court  said  that  assuming,  without  deciding, 
that  the  question  of  the  constitutionality  of 
the  statute  was  still  open  to  the  respondent, 
it  was  sufficient  to  say  that  there  was  noth- 
ing in  the  objection ;'  that  the  statute  was 
not  unconstitutional. 

For  a  Question  somewhat  analogous  to  the 
one  involved  in  this  note,  see  note  to  Re 
Applicants,  10  L.R.A.(X.S.)  289,  as  to 
power  of  legislature  to  prescribe  the  qualifi- 
cations of  attorneys. 

See  also  note  to  State  y.  Finley,  18 
L.R.A.  401,  as  to  the  necessity  of  bad  or 
fraudulent  motive  to  justify 'the  disbar- 
ment of  an  attorney.  W.  W.  A. 
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court  requiring  Iiim  to  do  or  forbear  any 
act  connected  with  or  in  the  line  of  his 
profession.  Third,  for  the  wilful  violation 
of  any  of  the  duties  of  an  attorney  or  coun- 
selor: Provided,  that  wiienever  any  act  is 
done  by  the  attorney  for  an  honest  purpose 
or  witli  the  intent  to  discover  the  truth  in 
some  matter  heretofore  being  litigated  and 
pending  in  any  tribunal  at  the  time  the 
acts  were  done,  or  to  prevent  litigation,  then 
they  shall  not  be  grounds  for  revocation  or 
suspension  of  the  attorney's  license.  The 
tiling  of  any  pleading  or  exhibit  in  court 
shall  not  be  cause  for  suspension  or  revoca- 
tion of  the  attorney's  license,  but  mav  be 
punished  as  a  contempt  and  according  to 
the  laws  governing  proceedings  in  con- 
tempt cases.  An  attorney's  license  shall 
not  be  revoked  or  suspended  for  any  cause 
or  in  any  manner  except  as  provided  in  this 
chapter  of  the  statutes  of  this  state  as 
amended  bv  this  act."  The  same  section 
further  provides  that  if  on  the  trial  the 
<*vidence  shows  the  acts  of  which  respond- 
ent is  charged  do  not  fall  within  one  of 
the  provisions  contained  in  the  section,  or 
they  are  barred  by  the  statute  of  limitations 
in  the  act  provided,  the  attorney  accused 
Hhall  stand  acquitted;  and  by  §  267  it  is 
provided  that  all  actions  for  suspension  or 
removal  shall  be  brought  within  one  year 
after  the  action  charged  was  committed, 
and  not  thereafter.  That  it  was  intended 
by  the  statute  to  prohibit  the  revocation 
of  the  license  of  an  attorney  for  any  other 
grounds  than  those  specified  in  the  statute 
cannot  be  doubted.  The  language  of  the 
statute  is  susceptible  to  no  other  construc- 
tion. While  the  acts  with  which  respondent 
is  charged  involve  moral  turpitude,  in  that 
by  them,  if  they  are  true,  he  attempted  and 
practised  a  fraud  upon  the  state  by  corrupt- 
ly enabling  persons  who  were  not  competent 
to  teach  school  to  secure  certificates  of 
authority  to  teach,  and  thereby  defeated 
the  purposes  of  the  statutes  of  the  state 
re(|uiring  that  teachers  shall  possess  the 
qualifications  prescribed  by  the  statute  be- 
fore certificates  are  issued  to  them,  and  in 
accomplishing  this  unlawful  purpose,  he 
stood  ready  and  willing  to  corrupt  other 
persons  to  procure  for  hini,  surreptitiously 
or  otherwise,  copies  of  the  questions  in  ad- 
vance, that  he  might  barter  and  sell  them 
to  prospective  applicants  for  teachers'  cer- 
tificates; yet  it  is  not  charged  that,  if  said 
acts  constitute  a  violation  of  any  statute, 
he  has  been  indicted  and  convicted  there- 
for: and  the  charges  made  do  not,  there- 
fore, come  within  the  first  provision  of 
§  266,  supra.  Nor  is  he  charged  with  being 
guilty  of  a  wilful  disobedience  or  viola- 
tion of  any  order  of  court  requiring  him 
to  do  or  forbear  any  act  connected  with  or 
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in  the  line  of  his  profession.  The  acts  com- 
mitted by  him,  of  which  complaint  is  madi% 
are  wholly  disconnected  with  any  duty  or 
relation  of  his  profession  as  an  attorney. 
I  If  the  first  clause  of  the  statute  quoted 
!  above  stood  alone  in  connection  with  that 
portion  of  the  statute  which  prohibits  the 
revoking  of  any  license  except  for  the 
causes  provided  in  the  statute,  it  is  clear 
that  the  effect  of  the  statute  would  be  to 
authorize  a  court  to  disbar  an  attorney  for 
no  other  cause  than  an  act  or  acts  involv- 
ing moral  turpitude  for  which  the  person 
charged  has  been  convicted.  It  would  be 
immaterial  whether  the  immoral  conduct 
pertained  to  the  official  or  professional  life 
and  duties  of  the  attorney;  or  to  his  private 
life.  In  neither  event  could  a  disbarment 
occur  until  after  a  conviction  for  the  of- 
fense. But  this  clause' of  the  statute  must, 
like  all  statutes,  be  construed  in  its  relation 
to  all  other  parts  of  the  statute,  so  that 
each  and  every  part  will  harmonize.  It  is 
clear  that  the  second  clause  authorizes  a 
disbarment  for  disobedience  or  violation  by 
an  attorney  of  any  order  of  the  court  con- 
nected with  the  office  of  attorney;  and  the 
third  clause  authorizes  a  disbarment  for  a 
violation  of  any  of  the  duties  of  attorney 
or  counselor,  which  duties  are,  to  some 
extent,  specifically  defined  by  §  257,  Comp. 
Laws  1909.  A  violation  of  the  duties  of 
an  attorney  or  the  disobedience  of  an  order 
of  court  relative  to  some  official  duty  may 
or  may  not  constitute  a  criminal  offense 
for  which  a  prosecution  lies.  As  to  the 
grounds  of  the  disbarment  provided  by  the 
second  and  third  clauses,  there  is  no  pro- 
vision that  there  shall  be  a  conviction  be- 
fore an  order  of  disbarment  may  be  made, 
and  they  must  be  construed  as  a  limitation 
upon  the  first  clause.  Reading  the  entire 
statute  together,  we  think  the  legislative 
intent  was  to  provide,  not  that  no  attorney 
shall  be  disbarred  in  any  event  for  the  com- 
mission of  an  offense  against  the  criminal 
statute  of  the  state,  unless  he  has  been  pre- 
viously convicted,  but  to  provide  that  no 
such  disbarment  shall  occur  for  such  an 
offense  until  after  conviction,  where  the 
offense  was  disconnected  with  any  act  of 
wilful  disobedience  or  violation  of  anv  order 
of  court  requiring  him  to  do  or  forbear  any 
act  connected  with  the  line  of  his  profes- 
sion, or  unrelated  to  any  of  his  duties  as 
an  attorney  or  counselor  and  constituting 
no  misconduct  in  office;  and  the  statute 
thus  construed  further  prohibits  the  dis- 
barment of  an  attorney  for  any  act  involv- 
ing moral  turpitude,  disconnected  with  any 
professional  or  official  duty,  if  such  act  is 
not  one  for  which  a  prosecution  and  convic- 
tion lies.  The  offense  or  offenses  with  which 
respondent  is  charged  in  this  case  fall  with- 
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in  the  class  last  mentioned  above.  It  is 
not  charged  that  the  acts  complained  of 
constitute  the  violation  of  any  statute  for 
which  a  prosecution  may  be  had;  and  if 
any  statute  exisibs  making  such  acts 
a  criminal  offense,  it  has  not  been  called 
to  our  attention,  and  we  have  been  unable 
to  find  it.  The  acts  charged,  however,  do 
in  our  opinion  evidence  deficiency  in  char- 
acter and  moral  turpitude.  "Moral  turpi- 
tude" has  been  defined  as  including  any 
act  evidencing  baseness,  vileness,  or  deprav- 
ity in  private  and  social  duties  which  a 
man  owes  to  his  fellow  man,  or  to  society 
in  general,  contrary  to  justice,  honesty,  or 
good  morals.  State  v.  Mason,  29  Or.  18, 
.54  Am.  St.  Rep.  772,  43  Pac.  651;  Baxter 
V.  Mohr,  37  Misc.  833,  76  N.  Y.  Supp.  982; 
Re  Coffey,  123  Cal.  522,  56  Pac.  448;  Re 
Kirby,  10  S.  D.  322,  414,  39  L.KA.  856, 
S59,  73  N.  W.  92,  907. 

The  purposes  and  effect  of  the  act  with 
which  respondent  is  charged  would  be  to  de- 
feat the  laws  of  the  state,  requiring  those 
to  whom  certificates  to  teach  are  issued  to 
possess  qualifications  prescribed  by  the  stat- 
ute, and  considered  necessary  for  the  protec- 
tion and  welfare  of  the  children  of  the 
state.  His  conduct  was  such  as  to  enable 
those  who  availed  themselves  of  the  benefit 
thereof  to  practice  a  fraud  upon  the  state; 
but  it  in  no  way  constitutes  a  violation  of 
any  order  of  court  connected  with  or  in 
line  of  his  profession,  nor  does  it  grow  out 
of  any  professional  or  official  duty  or  rela- 
tion existing  by  reason  of  his  position  as  an 
attorney.  The  offense,  therefore,  charged 
against  respondent  does  not  constitute  a 
cause  for  disbarment  under  the  terms  of 
the  statute,  and  the  demurrer  to  the  petition 
should  be  sustained,  unless  the  statute  is 
void  as  being  in  conflict  with  the  Constitu- 
tion of  the  state.  This  statute  was  in  force 
in  the  territory  of  Oklahoma  at  the  time  of 
the  admission  of  the  state,  and  was  by  the 
<^nabling  act  and  the  schedule  to  the  Con- 
stitution extended  in  force  in  the  state,  un- 
less in  conflict  with  the  Constitution  of  the 
state.  There  is  no  specific  provision  in  the 
Constitution  conferring  upon  any  court 
power  either  to  admit  or  to  disbar  attor- 
neys. If  the  Constitution  vests  in  any  court 
or  courts  the  power  to  determine  for  what 
causes  an  attorney  may  be  disbarred,  as 
well  as  to  determine  when  an  offense  has 
l>een  committed  by  an  attorney  that  ren- 
ders him  subject  to  disbarment,  it  is  done 
by  implication,  and  not  by  specific  provision. 
In  considering  the  question  of  the  validity 
of  this  statute,  it  must  be  done  with  full 
observance  of  the  rule  that  must  always 
govern  courts  in  determining  the  constitu- 
tionality of  any  statute,  which  requires  that 
the  statute  shall  bo  sustained,  unless  its 
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conflict  witli  the  Constitution  is  clear  and 
free  from  doubt. 

Section  1,  art.  7,  of  the  Constitution.  vest> 
all  judicial  power  of  the  state   in  the  sen- 
ate, sitting  as  a  court  of  impeachment,  a 
supreme     court,     district     courts,     county 
courts,  courts  of  justices  of  the  peace,  mu- 
nicipal courts,  and  such  other  courts,  com- 
missions or  boards,  inferior  to  the  supreme 
court,  as  may  be  established  by  law.     We 
do  not  think  it  can  be  doubted  that  the  pow- 
er  to   determine  whether   any    person   ha» 
committed  acts  or  has  been  guilty  of  con- 
duct which,  at  common  law  or  by  provision 
of  statute,  has  been  declared  to  constitute 
a  cause  for  disbarment,  is  a  judicial  power 
that  can  be  exercised  only  by  the  courts,  and 
not  by  the  legislature,  under  a  Constitution, 
where  there  is  a  division  of  the  powers  of 
government  vested  in  different  departments, 
and  a  limitation  imposed  by  the  Constito- 
tion  that  the  power  vested  in  one  depart- 
ment shall  not  be  exercised  by  either  of  tbe 
others,  but  that  it  is  in  every   instance  a 
judicial  power  to  determine  what  acts  or 
conduct  shall  constitute  a  cause   for  di^- 
barment  is  not  so  free  from  doubt.    Tiierv 
is  much  vagueness  of  thought  and  ezpres^ion 
in  the  cases  from  the  courts  upon  this  ques- 
tion, due,  no  doubt,  in  the  main,  to  the  fact 
that  the  question  has  been  presented  direct- 
ly to  the  courts  in  but  few  cases.     Therf 
are  many  decisions,  both  state  and  Federal, 
which   contain  the  general  statement  that 
the    power   of   disbarring   attorneys    is   an 
inherent  power  in  the  courts,  or  that  it  is 
a  power  swiessarily  possessed  by  all  courts 
having  authority  to  admit  attorneys  to  prac- 
tice.    Re  Peyton,  12  Kan.  399;   Re  Smith. 
73  Kan.  743,  85  Pac.  584 ;  State  ex  rel.  Mt  • 
Cormick  v.  Winton,  11  Or.  456,  50  Am.  Rep. 
486,  5   Pac.   337;    Sanborn  v.   Kimball,  64 
Me.  140;  State  ex  rel.  Wolfe  v.  Kirkc,  12 
Fla.  278,  95  Am.  Dec.  314;  Davis  v.  State. 
92  Tenn.  634,  23  S.  W.  59;  Scott  v.  $tat<>. 
86  Tex.  321,  24  S.  W.  789;  Ex  parte  Robin- 
son, 19  Wall.  505,  22  L.  ed.  205;  Ex  parte 
Wall,  107  U.  S.  265,  27  L.  ed.  552,  2  Sup. 
Ct.  Rep.  569;  £x  parte  Garland,  4  WalL  333, 
18  L.  ed.  366.     By  a  careful  consideration 
of  these  cases,  however,  and  others  of  simi- 
lar  import,  it  is  disclosed  that  they  are 
authority  only  for  the  proposition  that,  in 
the  absence  of  specific  constitutional  or  stat- 
utory provision   conferring  authority  upon 
the  courts  to  disbar,  the  courts  have  power 
by  virtue  of  the  common  law  to  disbai  at- 
torneys for  certain   causes;    and  they  are 
no  authority  for  determining  to  what  extent 
the  legislature  may  limit  or  regulate  thi« 
power  existing  at  common  law.     An  illus- 
tration of  the  indefiniteness  with  which  the 
question  has  been  dealt  is  to  be  found  in  Re 
Peyton,  12  Kan.  399,  where  in  the  opinion 
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the  legislature  to  limit  the  jurisdiction  of 
this  court  in  actions  involving  property 
rights  or  personal  liberty,  where  no  appeal 
is  given,  no  such  que/ition  is  presented  under 
the  facts  in  this  case.  Nor  does  it  in  our 
opinion  fall  within  that  rule  announced  by 
some  courts,  that  writs  of  error  will  lie 
from  appellate  to  inferior  courts  for  the 
purpose  of  reviewing  their  final  determina- 
tion in  all  cases  involving  property  rights 
or  personal  liberty,  where  no  appeal  is  given, 
and  that  this  right  exists  independently  of 
any  statutory  or  constitutional  provisions, 
by  force  of  the  common  law,  in  all  cases 
in  which  the  jurisdiction  of  such  inferior 
court  is  exercised  according  to  the  course 
of  the  common  law.  The  questions  here  in- 
volved, and  to  which  the  act  in  question 
is  devoted,  are  public,  rather  than  private, 
rights,  and  determine  the  manner  in  which 
the  public  will  shall  be  finally  ascertained, 
in  questions  purely  of  a  public  nature,  and 
not  involving  an  attempt  to  determine  prop- 
erty rights  or  restrain  personal  liberty.  The 
determination  of  these  questions  is  one  of 
undoubted  legislative  power,  and  belongs  to 
the  political,  rather  than  the  judicial,  branch 
of  state  government.  It  has,  we  think,  been 
universally  held  that  an  election  contest, 
such  as  this  proceeding  was,  as  brought  in 
the  lower  court,  is  not  an  ordinary  adver- 
sary proceeding.  Minor  v.  Kidder,  43  Gal. 
229.  The  public  is  concerned,  and  it  is  the 
public  interests  that  are  to  be  determined, 
and  hence  the  rule  has  become  established 
that  elections  are  beyond  the  control  of  the 
judicial  power,  and  that  the  determination 
of  election  contests  is  a  judicial  function 
only  to  the  extent  authorized  by  statute. 
These  rules  are  so  well  established  no  au- 
thority will  be  required  to  sustain  them. 
Hence,  we  find  numerous  cases  holding  that, 
where  the  legislature  had  committed  the 
final  decision  of  the  removal  of  county  seats 
or  questions  of  a  similar  nature,  to  public 
officials  -or  trial  courts,  the  appellate  court 
was  thereby  deprived  of  the  right  to  review 
such  decision.  CJoon  v.  Mason  County,  22 
111.  666;  Moore  v.  Mayfield,  47  111.  167; 
Loomis  V.  Hodson,  224  111.  147,  79  N.  E.  690; 
Heffner  v.  Snohomish  County,  16  Wash.  273, 
47  Pac.  430. 

This,  of  course,  does  not  mean  that,  under 
constitutional  authority  such  as  is  conferred 
upon  this  court  in  the  issuance  of  its  writs 
to  inferior  tribunals,  appellate  courts  may 
not  issue  writs  of  review  to  determine 
whether  such  tribunal  is  exercising  its  pow- 
er according  to  law,  or  is  acting  within  or 
without  its  jurisdietion.  We  have  repeated- 
ly issued  such  writs  in  proceedings  under 
this  same  law,  where  the  question  involved 
the  sufficiency  of  the  petition,  or  other  like 
matter,  affecting  the  jurisdiction  of  the 
44  L.R.A.(N.S.) 


lower  court,  such  as  in  State  ex  rel.  Quillen 
V.  Superior  Ct.  70  Wash.  343,  126  Pac.  899; 
State  ex  rel.  Griffin  v.  Superior  Ct.  70  Wash. 
545,  127  Pac.  120;  State  ex  reL  Czemy  v. 
Superior  Ct.  70  Wash.  592,  127  Pac  207; 
State  ex  rel.  Forgues  v.  Superior  Ct.  70 
Wash.  670,  127  Pac.  313.  In  none  of  those 
cases,  however,  were  we  called  upon  to  exer- 
cise a  revisory  jurisdiction  in  the  nature  of 
an  appeal  from  the  determination  of  the 
lower  court  upon  the  merits  of  the  contro- 
versy. The  Griffin  Case  submitted  the  ques- 
tion whether  a  city  election  waa  the  "last 
general  election*'  #irithin  the  meaning  of  the 
law,  as  determining  the  number  of  required 
signatures  to  a  petition  calling  an  election. 
The  other  cases  involved  the  sufficiency  of 
the  petition  under  which  the  jurisdiction  of 
the  lower  court  was  invoked.  It  might  be 
added  that  in  none  of  them  waa  any  ques- 
tion raised  as  to  our  full  and  complete  juris- 
diction. 

The  cases  cited  by  relators,  and  under 
which  their  counsel  strenuously  contend  for 
the  exercise  of  our  jurisdiction,  are,  it  seems 
to  us,  when  properly  read,  authority  against 
the  assumption  of  such  jurisdiction.  In  In-' 
dependence  Party  Nomination,  208  Pa.  108. 
57  Atl.  344,  it  is  said,  in  a  case  invohing 
the  right  of  the  Independence  party  to  a 
separate  column  of  nominations  on  the  of- 
ficial ballot;  ''The  case  having  been  brought 
to  this  court  by  certiorari,  the  first  question 
is  our  jurisdiction.  The  proceeding  being 
entirely  statutory  and  without  appeal,  we 
cannot  review  the  findings  of  fact  or  the 
merits  of  the  case;  but,  under  the  general 
supervisory  powers  of  the  court  on  certiora- 
ri, we  are  entitled  to  inspect  the  whole 
record,  with  regard  to  regularity  and  pro- 
priety of  the  proceedings,  to  ascertain 
whether  the  court  below  exceeded  its  juris- 
diction or  its  proper  legal  discretion" — cit- 
ing Pollard's  Petition,  127  Pa.  507,  17  Atl. 
1087,  involving  the  granting  of  wholesale 
licenses  for  the  sale  of  liquors,  where  such 
matters  were  specially  committed  to  the 
court  of  quarter  sessions,  and  where  it  was 
said:  ''Upon  the  writ  of  certiorari,  we  may 
review  their  proceedings  so  far  as  to  see 
whether  they  have  kept  within  the  limita 
of  the  powers  thus  conferred,  and  have 
exercised  them  in  conformity  with  law.** 
These  cases  are  authority  for  our  assump- 
tion of  jurisdiction  in  the  four  cases  in- 
volving this  law,  where  we  have  excepted 
jiu'isdiction;  but  they  hardly  go  as  far  as 
to  say  that,  because  jurisdiction  is  vested 
in  appellate  courts  by  the  Constitution  of 
the  state  to  issue  writs  in  aid  of  appellate 
or  revisory  jurisdiction,  in  cases  involving 
no  private  rights, .  which  are  purely  statu- 
tory  in    their   nature,   with   the  denial   of 
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the  right  of  appeal,  the  appellate  court  may 
accept  jurisdiction  under  its  revisory  writ, 
and  make  such  writ  a  medium  for  a  review 
of  the  merits  of  a  controversy,  presenting 
no  constitutional  or  jurisdictional  questions. 
Another  case   relied  upon  by  relators  is 
Rash  V.  Allen,  1  Boyce  (Del.)  444,  76  Atl. 
370,  an  election  case,  involving  the  rights  of 
the  parties  to  a  seat  in  a  city  council.    The 
act  construed  provided  that  the  decision  of 
the   city   council   in   such  cases   should   be 
''final  and  conclusive."    A  writ  of  certiorari 
was  sued  out,  imder  which  it  was  sought  to 
test  the  constitutionality  of  the  law  vest- 
ing the  city  council  with  sole  jurisdiction 
and  the  validity  of  its  judgment,  because 
the  record   disclosed  that,  in   hearing  and 
determining  the  case,  the  council  did  not 
proceed  in  the  manner  prescribed  by  law. 
The  right  to  the  writ  being  questioned,  it 
was  held  that,  since  the  power  to  issue  the 
writ  was  conferred  by  the  Constitution,  such 
right  could  not  be  taken  away  by  statute; 
a  rule  which  will  be  readily  subscribed  to. 
But  that  the  court  intended  thereby  to  as- 
sert that,  because  of  its  constitutional  au- 
thority in  the  exercise  of  its  writ  of  certior- 
ari, it  assumed  full  power  of  reviewing  the 
judgment  below  on  the  merits,  as  though 
no  question  had  been  suggested  as  to  its 
power   to   so  review   upon  an   appeal,   can 
hardly  be  claimed  from  the  language  of  the 
decision,  for  it  is  said,  after  reviewing  State 
V.  Wilmington,  3  Harr.   (Del.)    294,   where 
mandamus  had  issued  commanding  the  city 
council  to  admit  one  John  Hogany  to  the 
office  of  city  treasurer,  and  it  was  held  that 
the  right  to  issue  writs  of  mandamus  could 
not  be   taken  away,   *'but  by   express  ex- 
clusive  words:"    "We  cannot   believe   that 
in  the  case  above  mentioned  the  court  meant 
to  declare  that  the  constitutional  power  to 
issue  a  writ  of  certiorari  for  the  purpose 
of  determining  whether  the  city  council  had 
jurisdiction  of  a  contested  election  case  could 
be  taken  away  by  statute,  no  matter  how 
'express  and  exclusive'  the  words  might  be. 
If  the  court  had  in  mind  the  constitutional 
authority  vested   therein,  they   must   have 
meant  'express  exclusive  words'  of  as  high 
authority   as   the  power   given,  to   wit,  of 
the  Constitution.    .    .    .    What  did  the  leg- 
islature  mean  by   the   statutory   provision 
that  the  decision  of  the  city  council  should 
be  final  and  conclusive  ?  Manifestly  it  meant 
that  such  decision  should  be  final  and  con- 
clusive so  far  as  the  merits  of  the  case  are 
concerned;  that  is,  as  to  the  question  the 
council  was  to  determine, — the  election  that 
might  be  contested.    It  could  not  have  meant 
or  intended  that  the  proceedings  of  the  coun- 
cil could  not  be  reviewed  by  the  appellate 
tribunal  for  the  purpose  or  to  the  extent  of 
ascertaining  whether  the  council  had  juris- 
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diction,  of  the  cause,  had  exceeded  its  juris- 
diction, or  had  not  exercised  the  same  ac- 
cording to  law.  To  hold  otherwise  would  be 
to  make  the  city  council  superior  to  the 
Constitution  of  the  state,  and  to  vest  it  with 
powers  greater  than  any  court  of  limited 
jurisdiction  or  any  inferior  tribunal  in  this 
state  has  ever  possessed.  It  would  enable 
the  council  to  hear  and  determine  an  elec- 
tion case  without  notice  of  any  kind,  with- 
out due  process  of  law,  without  jurisdiction, 
and,  indeed,  in  absolute  disregard  of  the 
rights  of  the  contestee,  constitutional  or 
otherwise.  Such  arbitrary  and  unlimited 
power  would  be  not  only  dangerous,  but  it 
is  inconceivable  and  impossible,  under  our 
system  of  government.  But  the  words  'final 
and  conclusive,'  in  the  statute,  have  some 
meaning.  What  is  it?  It  is  simply  this: 
That  the  action  and  decision  of  the  council 
shall  not  be  reviewable  so  far  as  the  merits 
are  concerned.  It  does  not  mean  that  it 
might  not  be  reviewed  to  the  extent  of  as- 
certaining whether  the  council  had  jurisdic- 
tion, had  acted  in  excess  of  its  jurisdiction, 
or  exercised  the  same  contrary  to  law.  This 
we  hold  to  be  the  law,  and  our  conclusion 
is  amply  supported  by  authority  as  well  as 
reason.  4  Enc.  PI.  &  Pr.  12,  73;  Talladega 
I  County  V.  Thompson,  15  Ala.  134,  and  18 
*  Ala.  694;  Peters  v.  Peters,  8  Cush.  537;  Car- 
diffe  Bridge  Case,  1  Salk.  146;  Niblo  v.  Post, 
25  Wend.  280;  15  Cyc.  395-397." 

Thus  it  will  be  seen  that  the  rule  there 
announced  is  in  harmony  with  our  prior  as- 
sumption of  jurisdiction  in  cases  under  the 
local  option  law.  We  have  assumed  juris- 
diction for  the  purpose  of  ascertaining 
whether  the  lower  court  had  acted  within 
its  jurisdiction,  or  exercised  the  same  con- 
trary to  law.  We  decline,  as  here,  to  accept 
jurisdiction  where  no  question  is  raised  in- 
volving the  jurisdiction  of  the  court  below, 
and  the  only  thing  required  of  us  is  to  re- 
view the  merits  of  the  controversy  as  deter- 
mined by  the  lower  court  acting  under  a 
conceded  jurisdiction.  We  do  not  feel  called 
upon  to  say  more.  To  accept  jurisdiction 
in  this  case  is  to  read  out  of  the  law  the 
provision  that  the  superior  court  should 
"have  final  jurisdiction  to  hear  and  deter- 
mine the  merits  of  such  cases," — a  provision 
within  the  power  of  the  legislature  to  in- 
clude in  granting  a  statutory  right  of  action 
and  naming  the  tribunal  that  should  exer- 
cise jurisdiction  over  that  right  of  action,  in 
a  case  involving  only  a  political,  and  not  a 
private,  right. 

The  motion  to  quash  is  granted. 

Crow,  Ch.  J.,  and  Parker,  Mount, 
Main,  Fullerton,  and  £llls,  JJ.,  con- 
cur.    Gose,   J.,  concurs   in   the   result. 
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JOSEPH  ZWOLANEK,  Appt., 

V. 

BAKER   MANUFACTURING    COMPANY, 

Respt. 

(160  Wis.  517,  137  N.  W.  769.) 

Corporation  —  offer  of  extra  oompensa- 
tlon  —  by-law  —  enforcement. 

1.  A  corporation  cannot  deny  an  em- 
ployee the  benefit  of  a  provision  for  extra 
compensation  in  return  for  continuous  serv- 
ice for  a  specified  time,  because  it  was  con- 
tained in  a  by-law,  if  the  provision  was 
communicated  to  the  employee  and  acted  on 
by  him. 

Statute  of  frauds  — >  extra  pay  for  two 
years'  service. 

2.  An  offer  of  extra  compensation  to  an 
employee  who  shall  render  continuous  serv- 
ice for  two  years  is  not  within  the  statute 
of  frauds. 

Master  and  servant  —  reward  for  serv- 
ice —  discharge  to  prevent  sharing^. 

3.  A  servant  who  has  been  promised   a 


share  of  the  profits  of  the  business  in  case 
he  rendered  two  years'  continuous  serTioe 
cannot  be  deprived  of  his  right  thereto  by 
a  discharge  without  cause  one  day  before 
expiration  of  the  required  period. 

Same  — >  written  contract  —  effect. 

4.  That  an  emplovee  is  working  under  a 
written  contract  which  does  not  mention 
a  right  to  extra  compensation  for  contin- 
uous service  does  not  prevent  his  claiming 
it,  if  it  was  offered  by  the  employer  and  he 
rendered  the  service  to  secure  it. 

(October  8,    1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Rock  County  dis- 
missing the  complaint  on  direction  of  a 
verdict  for  defendant  in  an  action  brought 
to  recover  damages  for  an  alleged  breach  of 
contract.    Reversed. 

Statement  by  Barnes,  J.: 

The  plaintiff  and  the  defendant  entered 
into  a  written  contract  whereby  the  plain- 
tiff agreed  to  work  for  the  defendant  from 


Note. -^  Bight  to  service  reward  or  ho* 
nua,  of  servant  discharged  toithout 
cause  before  stipulated  term  of  serv^ 
ice. 

There  is  but  little  authoritv  upon  thii) 
question,  but  the  decision  in  the  foregoing 
case  is  fully  supported  by  Haag  v.  Rogers, 
9  Ga.  App.  650,  72  S.  E.  46,  wherein  it  wab 
held  that  where  a  contract  of  employment 
provides  that  it  shall  remain  in  force  so 
long  as  it  is  mutually  satisfactory,  and  that 
the  rate  of  wages  shall  be  so  much,  but 
that  the  employee  shall  be  entitled  to  so 
much  extra  compensation  per  month  pro- 
vided he  remains  in  the  service  until  a  set 
date,  and  not  otherwise,  the  proper  con- 
struction of  the  agreement  is  that  either 
party  may  terminate  the  contract  at  will; 
but  if  the  employer  voluntarily  and  with- 
out cause  sooner  terminates  the  contract, 
the  employee  is  entitled  to  a  ratable  part 
of  the  extra  compensation.  The  court  said: 
"To  construe  the  contract  as  allowing  the 
defendant  then  [before  the  close  of  the 
term]  to  terminate  it  without  sufficient 
cause,  and  thereby  to  deprive  the  plaintiff 
of  the  extra  compensation,  which  was  being 
held  back  as  a  guaranty  against  his  quit- 
ting, would  be  to  give  the  contract  an  op- 
pressive and  unnatural  effect,  which  can 
hardly  be  said  to  have  been  within  the 
fair  contemplation   of  the   parties.'' 

Where,  under  the  terms  of  a  written  con- 
tract, one  party  was  required  to  render 
services  to  the  other  for  a  year  at  a  fixed 
salary,  and  was  to  receive  as  a  bonus  a 
percentage  on  the  business  of  his  employer 
at  a  specified  time,  it  was  held  in  Young- 
berg  v.  Lamberton,  91  Minn.  100,  97  N.  W. 
571,  that  a  parol  modification  wherein  it 
was  provided  that  either  might  terminate 
the  contract  at  will,  at  which  time  a  set- 
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tlement  should  be  made,  entitled  a  dis- 
charged employee  to  a  settlement,  and  that 
his  right  of  action  then  accrued  for  the 
profits  or  bonus  already  earned. 

In  Kinder  v.  Cushman  Motor  Co.  89  Neb. 
619,  131  N.  W.  921,  it  was  held  that  a 
written  contract  of  employment  which  pro- 
vided that  it  should  be  good  only  as  long 
as  both  parties  were  satisfied,  and  that  if 
the  plaintiff  continued  in  the  employmeot 
for  five  years,  be  should  have  a  certain 
bonus  in  addition  to  specified  wages,  and 
''if  the  parties  become  dissatisfied,"  the 
employee  should  receive  in  proportion  of 
the  bonus  "as  he  hito  worked  of  the  liTe 
years,"  should  be  construed  so  that  if  the 
employer  terminated  the  contract,  the  en- 
ployee  was  entitled  to  a  part  of  the  bonus 
proportionate  to  the  portion  of  the  fire 
years  that  he  had  been  in  the  employment 

As  to  the  remedy  of  a  wrongfully  dis- 
charged servant  by  action  for  damages  for 
breach  of  contract,  see  generally  note  to 
Howay  v.  Going-Northrup  Co.  6  L.R.A. 
(N.S.)  49,  and  see  particularly  the  sub- 
division of  the  note  on  page  85,  entitled, 
"Rule  where  compensation  is  based  on 
fruits  or  profits  of  the  enterprise." 

While  it  must  be  admitted  that  there  is 
some  ground  for  the  contention  of  the  em- 
ployer in  ZwoLANEK  V.  Baker  Mfg.  Co., 
that  the  contract  was  unilateral,  and  that 
therefore  he  was  not  bound  by  an  offer  not 
accepted  within  its  terms,  nevertheless,  it 
cannot  be  denied  but  that  the  result  at- 
tained was  just.  And,  furthermore,  it 
will  be  seen  by  the  authorities  cited  in  the 
foregoing  opinion,  which  construes  the  law 
pertaining  to  rewards,  that  there  is  a  largo 
body  of  authority  which  supports  the  con- 
clusion reached  by  the  court. 

W.  M.  G. 
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June  1,  1007,  to  June  1,  1908,  at  the  agreed 
price  of  20  cents  an  hour  to  October  1,  1907, 
25  cents  an  hour  thereafter  to  January  1, 
1908,  and  30  cents  an  hour  thereafter.  The 
contract  provided  that  it  could  not  be  ter- 
minated by  either  party  during  the  period 
stated,  without  the  consent  of  the  other, 
except  that,  if  either  party  failed  in  the 
performance  of  duty,  then  the  other  party 
might  terminate  the  contract  by  giving  one 
month's  notice.  It  further  provided  that,  if 
the  contract  was  not  renewed  at  the  date 
fixed  for  its  expiration,  then  it  was  to  con- 
tinue indefinitely,  but  could  be  terminated 
by  either  party  giving  three  months'  notice 
to  the  other,  except  that,  if  either  party 
failed  in  the  performance  of  his  duty,  the 
contract  might  be  terminated  upon  one 
month's  notice  by  the  other. 

The  plaintiff  went  to  work  under  this 
contract.  No  new  contract  was  made  on 
June  1,  1908,  but  the  parties  continued  their 
relations  under  the  terms  of  the  original 
contract.  This  original  contract  was  appar- 
ently modified  on  December  31,  1908,  by 
increasing  the  wages  of  the  plaintiff  to  35 
cents  an  hour.  The  plaintiff  continued  in 
the  employ  of  the  defendant  until  December 
30,  1909,  when  he  was  discharged.  About 
January  3,  1910,  the  plaintiff  went  to  work 
under  what  is  claimed  to  be  a  new  contract, 
and  continued  to  work  until  the  25th  of  the 
same  month,  when  he  quit  the  defendant's 
employ.  Plaintiff  was  paid  the  amount 
which  it  was  stipulated  in  the  contract  he 
was  to  receive,  as  well  as  the  amount  which 
he  was  entitled  to  recover  under  the  subse- 
quent modifications  of  that  contract. 

On  February  24,  1899,  the  defendant 
adopted  what  is  referred  to  as  a  by-law, 
which  recited  that  the  Baker  Manufacturing 
Company  recognized  "that  the  earnings  of 
capital  and  labor  are  determined  by  com- 
petition, and  believe  that,  after  both  have 
been  paid,  the  prices  so  determined,  all  sur- 
plus earnings  should  be  divided  between 
capital  and  labor  in  proportion  to  the 
amounts  received  by  each."  The  alleged  by- 
law then  proceeded  to  state  the  manner  in 
which  the  surplus  earnings  were  to  be  di- 
vided between  capital  and  labor,  and  pro- 
vided, among  other  things,  that  "any  person 
who  shall  have  been  in  the  regular  employ 
of  the  company  for  4,500  hours  during  100 
consecutive  weeks  shall  thereupon  begin  to 
participate  in  profit  sharing,  provided  he 
does  not  quit  the  employ  of  the  company, 
or  is  not  discharged  prior  to  January  1  of 
any  year." 

The  complaint  alleges,  in  substance,  that 
the  plaintiff  worked  more  than  4,500  hours 
during  100  consecutive  weeks  immediately 
prior  to  January  1,  1910,  and  that  he  was 
entitled  to  his  pro  rata  share  of  the  profits 
44  L.R.A.(N.S.) 


of  the  company  for  the  year  1909,  which 
share,  it  was  alleged,  amounted  to  $854. 
The  defendant,  by  way  of  answer,  alleged 
that  the  written  contract  governed  the 
amount  of  compensation  which  plaintiff  wan 
to  receive  for  his  services,  and  that  he  was 
not  entitled  to  receive  any  other  or  further 
sum.  That  the  by-law  referred  to  was  not 
a  part  of  the  contract  of  employment,  and 
that  the  same  was  binding  solely  on  the 
members  of  the  corporation,  and  did  not  af- 
fect third  persons.  Alleged  that  said  de- 
fendant had  the  right  to  and  did  discharge 
the  plaintiff  on  December  30,  1909,  and  that 
the  plaintiff  consented  to  such  discharge, 
and  agreed  that  the  relation  of  employer 
and  employee  should  cease  at  that  time. 
That  the  plaintiff  breached  his  contract  by 
tendering  his  resignation  on  December  24, 
1909,  to  take  effect  January  25,  1910.  That 
the  work  performed  by  the  plaintiff  from 
January  3,  1910,  to  January  25,  1910,  was 
performed  under  a  new  and  independent 
contract,  and  that  plaintiff  was  not  entitled 
to  participate  in  any  share  of  the  profits  of 
the  defendant  earned  during  the  year  1909. 
There  was  no  testimony  to  the  effect  that 
the  plaintiff,  when  he  entered  upon  his  em- 
ployment, relied  on  the  alleged  by-law,  or 
that  the  same  furnished  any  inducement  to 
him  to  enter  into  or  to  continue  in  the  em- 
ployment of  the  defendant.  The  plaintiff 
did  testify  that,  when  his  contract  was  so 
modified  in  December,  1908,  as  to  raise  his 
wages,  he  informed  the  defendant  that  such 
raise  was  satisfactory,  provided  he  would 
be  allowed  to  participate  in  the  profits  of 
the  company  in  accordance  with  the  terms 
of  the  alleged  by-law,  and  that  he  was  in- 
formed that  he  would  be  entitled  to  so  par- 
ticipate. 

At  the  close  of  the  testimony,  the  trial 
court  directed  a  verdict  for  the  defendant, 
because  the  written  contract  made  no  refer- 
ence to  any  profit-sharing  by-law  or  prac- 
tice of  the  company.  The  court  further 
held  that,  although  the  plaintiff  was  in- 
formed of  tne  existence  of  the  by-law  when 
the  original  contract  was  made,  he  refrained 
from  stating  that  it  affected  him,  or  formed 
a  consideration  or  an  inducement  to  enter 
into  the  written  contract,  and  that  a  by- 
law which  ordinarily  deals  with  the  internal 
affairs  of  a  corporation  and  affects  the  ofiS- 
cers  and  stockholders  thereof  would  not 
affect  the  plaintiff,  in  the  absence  of  a  show- 
ing that  it  formed  some  consideration  or 
inducement  to  the  plaintiff  to  enter  the  em- 
ploy of  the  defendant.  The  court  further 
held  that,  if  any  contract  was  entered  into 
between  the  parties  in  reference  to  profit 
sharing,  it  was  not  to  be  performed  within 
one  year,  and  was  therefore  void  under  the 
statute  of   frauds.     From  a  judgment  dis- 
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missing  the  complaint  on  a  directed  verdict, 
plaintiff  appeals. 

Mr.  Charles  £.  Hammcrsley,  for  ap- 
pellant : 

Even  if  plaintiff  had  not  been  told  that 
he  would  participate  in  the  profit-sharing 
plan,  nevertheless  the  by-law  or  resolution 
of  the  defendant  corporation  would  be  suffi- 
cient to  allow  him  to  participate  in  the 
profits. 

34  Cyc.  1730;  State  ex  rel.  Church  v. 
Dustin,  5  Or.  375,  20  Am.  Rep.  746;  Kinn  v. 
First  Nat.  Bank,  118  Wis.  537,  99  Am.  St. 
Rep.  1012,  95  N.  W.  969;  Besse  v.  Dyer,  9 
Allen,  151,  85  Am.  Dec.  747;  Reif  v.  Paige, 
55  Wis.  496,  42  Am.  Rep.  731,  13  N.  W^  473; 
Bronneberg  v.  Coburn,  110  Ind.  169,  11  N.  E. 
29;  Dawkins  v.  Sappington,  26  Ind.  199; 
Auditor  v.  Ballard,  9  Bush,  572,  15  Am.  Rep. 
728;  Crawshaw  v.  Roxbury,  7  Gray,  377; 
Russell  V.  Stewart,  44  Vt.  170;  Chicago  & 
A.  R.  Co.  V.  Sebring,  16  HI.  App.  181 ;  Nor- 
wood &  B.  Co.  V.  Andrews,  71  Miss.  641,  16 
So.  262;  Central  R.  &  Bkg.  Co.  v.  Cheatham, 
85  Ala.  292,  7  Am.  St.  Rep.  48,  4  So.  828; 
American  Exp.  Co.  v,  Patterson,  73  Ind.  430; 
Bank  of  Minneapolis  v.  Griffin,  168  111.  314, 
48  N.  E.  154;  Seymour  v.  Armstrong,  62 
Kan.  720,  64  Pac.  612. 

The  contract  does  not  fall  within  the  stat- 
ute of  frauds. 

Plumb  V.  Campbell,  129  111.  101.  18  N.  E. 
790;  Willetts  v.  Sun  Mut.  Ins.  Co.  45  N.  Y. 
45,  6  Am.  Rep.  31;  Train  v.  Gold,  5  Pick. 
380;  Hilton  v.  South  wick,  17  Me.  303,  35 
Am.  Dec.  253;  Boston  &  M.  R.  Co.  v.  Bart- 
lett,  3  Cush.,224;  Des  Moines  Valley  R.  Co. 
v.  Graff,  27  Iowa,  99,  1  Am.  Rep.  256; 
Schmitt  V.  Weil,  46  Ind.  App.  264,  92  N.  E. 
178>  Sellers  v.  Greer,  172  111.  549,  40  L.RA. 
589,  50  N.  E.  246;  Norton  v.  Kearney,  10 
Wis.  443;  Hagerty  v.  White,  69  Wis.  317, 
34  N.  W.  92;  McMillen  v.  Pratt,  89  Wis. 
612,  62  N.  W.  588;  Wright  v.  C.  S.  Graves 
Land  Co.  100  Wis.  269,  75  N.  W.  1000;  Ur- 
wan  v.  Northwestern  Nat.  L.  Ins.  Co.  125 
Wis.  349,  103  N.  W.  1102;  Security  Trust  & 
L.  Ins.  Co.  V.  Ellsworth,  129  Wis.  349,  109  N. 
W.  125:  Adams  v.  Fitzpatrick,  126  N.  Y. 
124,  26  N.  E.  143. 

Messrs.  Olln,  Butler,  A  Carkeet,  for 
respondent : 

The  plaintiff  has  neither  pleaded  nor 
proved  any  facts  entitling  him  to  compel 
the  defendant  to  pay  any  part  of  the  profits 
of  the  defendant  company  which  it  had,  by 
the  resolution  or  by-law  in  question,  decided 
to  distribute  among  its  employees. 

Thomp.  Corp.  §§  942,  950;  Flint  v.  Pierce, 
99  Mass.  68,  96  Am.  Dec.  691;  Hazard  v. 
Hope  Land  Co.  —  R.  I.  — ,  18  L.R,A.(N.S.) 
293,  69  Atl.  602;  Eley  v.  Positive  Govern- 
ment Secur.  Life  Assur.  Co.  L.  R.  1  Exch. 
44  L.R.A.(N.S.) 


Div.  20,  45  L.  J.  Exch.  N.  S.  58,  33  L.  T.  N.  S, 
743,  24  Week.  Rep.  252;  Purdy's  Beach, 
Priv.  Corp.  §  165;  Morawetz,  Priv.  Corp.  | 
500;  Clark  &  M.  Priv.  Corp.  p.  1959;  5  Am. 
&  Eng.  Enc.  Law,  101,  102. 

The  agreement  contended  for  by  appel- 
lant is  void  under  the  statute  of  frauds. 

Bamber  v.  Savage,  52  Wis.  110,  38  Am. 
Rep.  723,  8  N.  W.  609;  Browne,  Stat.  Fr.  f§ 
362,  372;  20  Cyc.  267,  261;  Harney  v.  Bur- 
hans,  91  Wis.  348,  64  N.  W.  1031;  Taylor  v. 
Pratt,  3  Wis.  674;  Chase  v.  Hinkley,  136 
Wis.  75,  2  L.RA.(N.S.)  738,  110  Am.  St. 
Rep.  896,  106  N.  W.  230,  6  Ann.  Gas.  328: 
Cohen  v.  Stein,  61  Wis.  508,  21  N.  W.  514; 
Koch  V.  Williams,  82  Wis.  186,  52  N.  W. 
257;  Martin  v.  Martin,  108  Wis.  284,  81  Am. 
St.  Rep.  895,  84  N.  W.  439;  Draheim  v.  Evi- 
son,  112  Wis.  27,  87  N.  W.  795;  Commercial 
Nat.  Bank  v.  Smith,  107  Wis.  574,  83  N.  W. 
766;  Popp  V.  Swanke,  68  Wis.  364,  31  N.  W. 
916;  Brandeia  v.  Neustadtl,  13  Wis.  142. 

Barnes,  J.,  delivered  the  opinion  of  the 
court : 

There  are  a  number  of  questions  discussed 
in  the  briefs  of  counsel  which  it  is  unneces- 
sary to  consider  in  view  of  the  conclusion 
reached.  The  case  deals  with  a  transaction 
which  is  somewhat  uncommon,  but  raises 
no  novel  points.  While  the  practice  initiated 
by  the  defendant  is  beneficial  to  its  em- 
ployees, it  is  not  difficult  to  see  wherein  it 
is  also  beneficial  to  the  employer.  It  tends 
to  induce  employees  to  remain  continuouslv 
in  the  employ  of  the  same  master,  and  to 
render  efficient  services,  so  as  to  minimize 
the  possibility  of  discharge.  It  also  tend^ 
to  relieve  the  employer  of  the  annoyance  of 
hiring  and  breaking  in  new  men  to  take  the 
place  of  those  who  might  otherwise  volun- 
tarily quit,  and  to  insure  a  full  working 
force  at  times  when  jobs  are  plentiful  and 
labor  is  scarce. 

It  is  argued  at  considerable  length  by 
the  respondent  that  the  profit-sharing  plan 
of  the  defendant  was  initiated  bT  means  of 
the  passage  of  a  by-law,  and  that  by-laws 
are  made  for  the  internal  government  and 
regulation  of  the  corporation  and  its  stock- 
holders, and  that  third  parties  can  assert  no 
rights  thereunder.  The  general  rule  con- 
tended for  has  its  limitation;  and  it  is  not 
claimed  that  it  would  apply  to  a  case  where 
the  by-law  was  communicated  to  the  em- 
ployee, with  the  design  and  purpose  of  hav- 
ing him  act  upon  it,  and  where  he  in  fact 
did  rely  and  act  upon  it.  To  allow  the  em- 
ployer in  such  a  case  to  repudiate  liability 
on  the  ground  stated  would  come  perilously 
near  conniving  at  the  perpetration  of  m 
fraud;  and  no  court  should  say  that  in  such 
a  case  the  by-law  merely  affected  the  cor- 
poration, and  not  third  persons.     The  rule 
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contended  for  was  not  established  to  meet 
such  a  situation,  and  does  not  meet  it.  If 
corporations  desire  to  have  their  so-called 
"by-laws"  affect  only  the  corporation  and 
its  shareholders,  then  they  should  refrain 
from  exploiting  them  to  third  persons,  for 
the  purpose  of  inducing  such  persons  to  act 
in  reliance  thereon. 

We  regard  this  by-law  as  being  simply 
the  offer  of  a  reward  to  employees  for  con- 
stant and  continuous  service.  The  defend- 
ant made  an  offer  of  extra  or  additional 
compensation  to  any  employee  who  per- 
formed a  certain  number  of  hours*  service 
within  a  given  period,  provided  net  profits 
were  earned,  and  provided  the  employee  did 
not  quit  or  was  not  discharged  before  a 
stated  time.  There  is  no  dispute  upon  the 
point  that  this  offer  was  communicated  to 
the  plaintiff  when  he  made  his  original  con- 
tract of  employment;  and  the  evidence  tends 
to  show  that  when  the  contract  was  modi- 
fied in  December,  1008,  the  plaintiff  advised 
the  defendant  that  the  raise  made  in  wages 
was  satisfactory,  provided  he  would  be  per- 
mitted to  share  in  the  profits,  and  that  he 
was  informed  that  he  could  participate 
therein. 

"A  reward  is  a  sum  of  mon^  or  other 
compensation  offered  to  the  public  generally, 
or  to  a  class  of  persons,  for  the  perform- 
ance of  a  designated  service."  34  Cyc.  1730. 
A  reward  is  a  recompense  or  premium  of- 
fered by  the  government  or  an  individual 
in  return  for  special  or  extraordinary  serv- 
ices to  be  performed,  and  may  be  made  in 
writing  or  orally,  either  to  a  particular  per- 
son or  class  of  persons,  or  to  any  and  all 
persons  complying  with  its  terms.  Kinn  v. 
First  Nat.  Bank,  118  Wis.  537,  99  Am.  St. 
Rep.  1012,  95  N.  W.  969. 

A  binding  and  enforceable  contract  to 
pay  a  reward  rests,  on  one  side,  upon  a 
valid  offer,  and,  on  the  other  side,  upon  an 
acceptance  of  such  offer,  including  its  terms 
and  conditions,  by  a  performance  of  the 
services  requested  in  the  offer  before  the- 
offer  lapses  or  is  revoked.  Until  acceptance 
by  performance  of  the  services,  it  is  merely 
a  proposition;  but  when  accepted  by  per- 
formance, it  becomes  a  binding  contract, 
subject  to  the  laws  governing  contracts  gen- 
erally. Reif  V.  Paige,  55  Wis.  496,  603,  42 
'  Am.  Rep.  731,  13  N.  W.  473,  34  Cyc.  1731, 
and  cases  cited  in  notes  4  to  11,  inclusive. 

An  offer  and  promise  to  pay  a  reward  is  a 
proposal  merely, — a  conditional  promise  on 
the  part  of  the  offerer, — and  not  a  consum- 
mated contract.  Haskell  v.  Davidson,  91 
Me.  488,  42  L.R.A.  155,  64  Am.  St.  Rep.  254, 
40  Atl.  330;  Janvrin  v.  Exeter,  48  N.  H.  83, 
2  Am.  Rep.  185;  Pierson  v.  Morch,  82  N.  Y. 
503;  Cummings  v.  Gann,  52  Pa.  484;  Wilson 
V.  Stump,  103  Cal.  255,  42  Am.  St.  Rep.  Ill, 
44  L.RJ^..{N.8.) 


37  Pac.  151;  Williams  v.  West  Chicago 
Street  R.  Co.  191  111.  610,  85  Am.  St,  Rep. 
278,  61  X.  E.  456;  Besse  v.  Dyer,  9  Allen, 
151,  85  Am.  Dec.  747. 

The  offerer  may  prescribe  whatever  terms 
he  sees  fit;  and  such  terms  must  be  sub- 
stantially complied  with  before  a  recovery 
can  be  had.  Gardner  v.  Hartford,  14  Conn. 
195;  Williams  v.  West  Chicago  Street  R.  Co. 
191  111.  610,  85  Am.  St.  Rep.  278,  61  N.  E. 
456;  Haskell  v.  Davidson,  91  Me.  488,  42 
L.R.A,  155,  64  Am,  St.  Rep.  254,  40  Atl.  330; 
Besse  v.  Dyer,  9  Allen,  151,  85  Am.  Dec. 
747;  Jones  v.  Phoenix  Bank,  8  N.  Y.  228; 
Freeman  v.  Boston,  5  Met.  56. 

Performance  constitutes  acceptance  of  the 
offer,  and  after  performance  it  cannot  be 
revoked,  so  as  to  deprive  a  person  who  has 
acted  on  the  good  faith  thereof  of  compensa- 
tion. Bronnenberg  v.  Coburn,  110  Ind.  169, 
11   N.  E.  29. 

An  offer  of  a  reward  may  be  accepted  by 
any  part  of  the  public,  if  it  be  offered  to 
the  public,  or  by  any  particular  person  or 
class  of  persons,  if  such  proposition  is  made 
to  them.     Campbell  v.  Mercer,  108  Ga.  103, 

33  S.  E.  871;  Butler  County  v.  Leibold,  107 
Pa.  407;  First  Nat.  Bank  v.  Hart,  55  111.  62. 

It  is  not  necessary  that  the  person  per- 
forming the  service  for  which  a  reward  is 
offered  generally  should  give  notice  to  the 
offerer  that  he  accepts  the  offer;  for  in  such 
case  the  party  making  the  offer  impliedly 
dispenses  with  actual  notice,  and  the  doing 
of  the  act  completes  the  contract.  Reif  v. 
Paige,  65  Wis.  496,  503,  42  Am.  Rep.  731, 
13  N.  W.  473;  First  Nat.  Bank  v.  Hart,  55 
111.  62;  Wilson  v.  McClure,  50  111.  366;  Hay- 
den  v.  Souger,  56  Ind.  42,  26  Am.  Rep.  1; 
Morse  v.  Bellows,  7  N.  H.  549,  28  Am.  Dec. 
372;  Patton  v.  Hassinger,  69  Pa.  311;  Shuey 
V.  United  States,  92  U.  S.  73,  23  L.  ed,  697. 

"While  a  mere  offer  not  assented  to  does 
not  constitute  a  contract,  an  acceptance  of 
the  terms  of  an  offer  of  reward  by  any 
person  who  complies  therewith  by  perform- 
ing the  service  creates  a  complete  and  val- 
id contract,  provided  the  performance  takes 
place  prior  to  the  withdrawal  of  the  offer." 

34  Cyc.  1739,  and  cases  cited  in  notes  67,  68, 
and  69. 

Acting  upon  an  offer,  and  complying  with 
its  terms  and  conditions,  constitute  an  ac- 
ceptance. Wilson  V.  Stump,  103  Cal.  265, 
42  Am.  St.  Rop.  Ill,  37  Pac.  151;  Bull  v. 
Talcot,  2  Root,  119,  1  Am.  Dec.  62;  Vigo 
Agri.  Soc,  V.  Brumfiel,  102  Ind.  146,  52  Am. 
Rep.  657,  1  N.  E.  382,  1  Am.  Neg.  Cas.  883; 
Haskell  v,  Davidson,  91  Me.  488,  42  L.R.A. 
165,  64  Am.  St.  Rep.  254,  40  Atl.  330.  Literal 
performance  is  not  necessary.  Haskell  v. 
Davidson,  supra;  Bease  v.  Dyer,  9  Allen, 
151,  85  Am.  Dec.  747. 
Substantial  compliance  with  the  terms  of 
77 
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the  offer  is  in  general  sufficient.  Gilkey  v. 
Bailey,  2  Harr.  (Del.)  359;  Williams  v.  West 
Chicago  Street  R.  Co.  191  111.  610,  85  Am. 
St.  Rep.  278,  61  N.  E.  456;  Ix)uisville  &  N. 
R.  Co.  V.  Goodnight,  10  Bush,  552,  19  Am. 
Rep.  80;  Salbadore  v.  Crescent  Mut.  Ins. 
Co.  22  La.  Ann.  338.  Substantial  compliance 
with  the  conditions  of  the  offer  must  be 
shown  in  order  to  authorize  recovery.  Burke 
V.  Wells,  F.  &  Co.  60  Cal.  218;  Williams  v. 
W^est  Chicago  Street  R.  Co.  191  111.  610,  85 
Am.  St.  Rep.  278,  61  N.  E.  456;  Smith  v. 
Vernon  County,  188  Mo.  501,  70  L.R.A.  59, 
107  Am.  St.  Rep.  324,  87  S.  W.  949;  Shuey 
V.  United  States,  92  U.  S.  73,  23  L.  ed.  697. 
And  it  has  been  held  that  where  the 
claimant  has  performed  part  of  the  service, 
and  is  prevented  by  the  offerer,  or  by  those 
for  whose  acts  he  is  responsible,  from  com- 
pleting the  work,  he  is  entitled  to  the  whole 
reward,  or  at  least  to  compensation  on 
quantum  meruit.    34  Cyc.  1750. 

It  is  manifest  that  the  statute  of  frauds 
has  no  application  to  the  case.  Until  the 
offer  made  was  accepted  by  performance, 
there  was  no  contract,  executory  or  other- 
wise. When  the  contract  came  into  exist- 
ence, the  only  remaining  obligation  was  that 
of  the  defendant  to  pay  at  once  what  was 
due  under  it.  Neither  was  it  essential  that 
the  plaintiff  should  inform  the  defendant 
that  he  relied  on  the  offer  in  continuing  his 
work. 

The  only  obstacle  in  the  way  of  the  plain- 
tiff's right  of  recovery  is  the  fact  that  he 
was  discharged  one  day  before  he  had 
earned  his  reward,  the  further  fact  that 
defendant  contends  that  he  was  discharged 
for  sufficient  cause,  and  the  still  further  fact 
that  it  is  asserted  that  plaintiff  consented 
to  his  discharge. 

We  hold  that  the  jury  might  have  found 
from  the  evidence  that  the  plaintiff  had 
substantially  performed  his  contract  at  the 
time  of  the  discharge,  and  was  entitled  to 
recover  on  this  ground.  The  jury  might  also 
have  found  that  the  defendant  violated  its 
contract  with  the  plaintiff  in  discharging 
him  when  it  did;  that  there  was  no  justifi- 
cation for  the  discharge,  and  that  defend- 
ant's sole  object  and  purpose  in  making  it 
was  to  prevent  plaintiff  from  securing  his 
share  of  the  profits  offered  to  its  employees; 
and,  finally,  that  the  plaintiff  did  not  con- 
sent to  his  discharge.  Under  such  a  state 
of  facts,  the  plaintiff  is  entitled  to  recover. 
It  is  true,  as  a  general  proposition,  that  a 
party  making  an  offer  of  a  reward  may 
withdraw  it  before  it  is  accepted.  But  per- 
sons offering  rewards  must  be  held  to  the 
exercise  of  good  faith,  and  cannot  arbitrarily 
withdraw  their  offers  for  the  purpose  of  de- 
feating payment,  when  to  do  so  would  result 
in  the  perpetration  of  a  fraud  upon  those 
44  L.RJ^.(N.S.) 


who,  in  good  faith,  attempted  to  perform 
the  service  for  which  the  reward  was  offered. 
First  Nat.  Bank  v.  Hart,  55  HL  62,  and 
cases  heretofore  cited. 

The  fact  that  the  plaintiff  had  a  written 
contract  does  not  change  the  situation. 
That  contract  ran  for  one  year,  subject  to 
renewal,  but  might  be  terminated  by  either 
party  on  three  months'  notice.  The  plain- 
tiff was  not  obligated  by  this  contract  to 
remain  in  defendant's  employ  until  the  re- 
ward was  earned,  unless  he  saw  fit  to  do 
so.  The  reward  related  to  an  independent 
subject,  not  covered  by  the  contract,  and 
one  that  did  not  affect  its  terms  in  any  way. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  is  remanded  for  a 
new  trial. 


KANSAS  SUPREBfB  COURT. 

WILL  H.  CUE 

V. 

CONNECTICUT    FIRE    INSURANCE 
COMPANY,    Appt. 

(89    Kan.   90,    130   Pac    604.) 

Insurance    —    Inspection    off    risk    — 
knowledge   of    Inspector. 

Where  an  agent  of  an  insurance  company 
sends  a  solicitor  to  inspect  a  risk  and  take 
a  written  application  for  insurance,  and 
upon  the  application  issues  a  policy,  the 
company  is  bound  by  knowledge  of  the 
solicitor  of  the  fact  that  gasolene  is  being 
used  on  the  premises,  and  will  be  presumed 
to  have  waived  a  condition  in  the  policy 
forbidding  such  use. 

(March  8,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cowley  Coun- 
ty in  plaintiff's  favor  in  an  action  on  a  fire 
insurance  policy.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  G.  T.  Atkinson,  for  appellant: 
There  is  no  evidence  to  show  that  the  in- 
surance solicitor  had  any  authority  to  give 
the  privilege  of  using  the  gasolene  stove,  or 
that  the  company  had  any  knowledge  what- 
ever of  the  statement,  if  it  were  made,  and 
when  the  policy  was  sent  to,  him,  it  was 
the  duty  of  the  plaintiff  to  read  the  policy^ 
or  if  he  did  not,  then  he  waived  it. 

Headnote  by  Poeteb,  J. 

Note.  —  As  to  waiver  by  agent  of  breach 
of  conditions  existing  at  inception  of  pol- 
icy, see  pp.  832  et  seq.  of  note  to  Gist  t. 
Insurance  Co.  of  N.  A.  13  L.R.A.(N.S.) 
827,  covering  the  general  question  as  to 
effect  of  nonwaiver  agreement  on  condi- 
tions existing  at  inception  of  pqlicr. 
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German  F.  Ins.  Co.  v.  Shawnee  County, 
54  Kan.  737,  45  Am.  St.  Rep.  306,  39  Pac. 
697;  German  Ins.  Co.  y.  Gray,  43  Kan.  498, 
8  L.RJIl.  70,  19  Am.  St.  Hep.  150,  23  Pac. 
637. 

Messrs.  W.  li.  Ganninsham,  Albert 
Faalconer,  W.  P.  Hackney,  and  J.  T. 
Ijafferty,  for  appellee: 

Since  the  knowledge  which  the  agent  ac- 
quired prior  to,  or  at  the  time  of,  the  exe- 
cution and  delivery  of  the  policy,  concern- 
ing the  risk  and  the  use  of  the  premises, 
was  the  knowledge  of  the  company,  the 
company  cannot  be  heard  to  declare  the 
policy  void  because  the  insured  used  gaso- 
lene on  the  premises  in  violation  of  the 
printed  portions  of  the  policy. 

German  Ins.  Co.  v.  Everett,  18  Tex.  Civ. 
App.  514,  46  S.  W.  95;  Boetcher  v.  Hawkey e 
Ins.  Co.  47  Iowa,  253;  Jordan  v.  State  Ins. 
Co.  64  Iowa,  216,  19  N.  W.  917;  Phoenix  Ins. 
Co.  V.  Ward,  7  Tex.  Civ.  App.  13,  26  S.  W. 
763;  W.  B.  Goode  &  Co.  v.  Georgia  Home 
Ins.  Co.  92  Va.  392,  30  L.R.A.  842,  53  Am. 
St.  Rep.  817,  23  S.  E.  744;  Bergeron  v.  Pam- 
lico Ins.  &  Bkg.  Co.  Ill  N.  C.  45,  15  S.  E. 
883;  Carpenter  v.  German  American  Ins. 
Co.  135  N.  Y.  298,  31  N.  E.  1015;  Teutonic 
Ins.  Co.  V.  Howell,  21  Ky.  L.  Rep.  1246,  54 
S.  W.  862;  Farmers'  Ins.  Asso.  v.  Reavis, 
163  Ind.  321,  70  N.  E.  618,  71  N.  E.  906;  19 
Cyc.  807;  Faust  v.  American  F.  Ins.  Co.  91 
Wis.  158,  30  L.RA.  783,  51  Am.  St.  Rep. 
876,  64  N.  W.  883;  Mears  v.  Humboldt  F. 
Ins.  Co.  92  Pa.  17,  36  Am.  Rep.  647;  Viele 
V.  Germania  Ins.  Co.  26  Iowa,  0,  96  Am.  Dec. 
83;  Collins  v.  Farmville  Ins.  &  Bkg.  Co.  79 
N.  C.  279,  28  Am.  Rep.  322;  Carrigan  v.  Ly- 
coming F.  Ins.  Co.  53  Vt.  418,  38  Am.  Rep. 
687;  Stout  v.  Commercial  Union  Assur.  Co. 
11  Biss.  313,  12  Fed.  654;  Franklin  F.  Ins. 
Co.  V.  Updegraff,  43  Pa.  350;  Plinsky  v.  Ger- 
mania F.  &  M.  Co.  32  Fed.  47;  Bryant  v. 
Poughkeepsie  Mut.  Ins.  Co.  17  N.  Y.  200; 
Phoenix  Ins.  Co.  v.  Taylor,  5  Minn.  492,  Gil. 
393;  Whitmarsh  v.  Conway  F.  Ins.  Co.  16 
Gray,  369,  77  Am.  Dec.  414;  Franklin  F. 
Ins.  Co.  V.  Chicago  Ice  Co.  36  Md.  102,  11 
Am.  Rep.  469;  Carlin  v.  Western  Assur.  Co. 
57  Md.  615,  40  Am.  Rep.  440;  Harper  v.  Al- 
bany Mut.  Ins.  Co.  17  N.  Y.  197;  Hall  v. 
Insurance  Co.  of  N.  A.  58  N.  Y.  292,  17  Am. 
Rep.  255;  American  Cent.  Ins.  Co.  v.  Chan- 
cey,  —  Tex.  Civ.  App.  — ,  127  S.  W.  677; 
Fire  Asso.  v.  La  Grange  &  L.  Compress  Co. 
60  Tex.  Civ.  App.  172,  109  S.  W.  1134;  Hart- 
ley V.  Pennsylvania  F.  Ins.  Co.  91  Minn. 
382,  103  Am.  St.  Rep.  512,  98  N.  W.  198; 
Springfield  F.  &  M.  Ins.  Co.  v.  McLinians,  28 
Neb.  846,  45  N.  W.  171;  Farmers  &  M.  Ins. 
Co.  V.  Nixon,  2  Colo.  App.  265,  30  Pac.  42; 
Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  12  Mich. 
213;  Rivara  v.  Queen's  Ins.  Co.  62  Miss. 
720;  Couch  v.  Rochester  German  F.  Ins.  Co. 
U  LJtJL.(N.S.) 


25  Hun,  469;  Wheeler  v.  Traders'  Ins.  Co. 
—  N.  H.  — ,  1  Atl,  293;  Cassimus  Bros.  v. 
Scottish  Union  &  Nat.  Ins.  Co.  135  Ala.  256, 
33  So.  163;  Bennett  v.  Council  Bluffs  Ins. 
Co.  70  Iowa,  600,  31  N.  W.  948;  Hagan  v. 
Merchants'  &.  B.  Ins.  Co.  81  Iowa,  321,  25 
Am.  St.  Rep.  493.  46  N.  W.  1114;  Carey  v. 
Home  Ins.  Co.  97  Iowa;  619,  66  N.  W.  920; 
Fitchner  v.  Fidelity  Mut.  F.  Asso.  103  Iowa, 
276,  72  N.  W.  530;  Bom  v.  Home  Ins.  Co. 
120  Iowa,  299,  94  N.  W.  849;  Gurnett  v.  At- 
las Mut.  Ins.  Co.  124  Iowa,  547,  100  N.  W. 
642;  Padmos  v.  Century  F.  Ins.  Co.  142 
Iowa,  109,  119  N.  W.  133;  Salzman  v.  Ma- 
chinery Mut.  Ins.  Asso.  142  Iowa,  99,  120  N. 
W.  697;  Wilson  v.  Anchor  F.  Ins.  Co.  143 
Iowa,  458,  122  N.  W.  167;  Norfolk  F.  Ins. 
Corp.  V.  Wood,  113  Va.  310,  39  L.RA. 
(N.S.)  1020,  74  S.  E.  186;  Pacific  Mut.  L. 
Ins.  Co.  V.  Van  Fleet,  47  Colo.  401,  107  Pac. 
1087;  Lawver  v.  Globe  Mut.  Ins.  Co.  25  S. 
D.  549,  127  N.  W.  615;  German  American 
Ins.  Co.  V.  Hyman,  42  Colo.  156,  16  L.R.A. 
(N.S.)  77,  94  Pac.  27. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

Action  on  a  fire  insurance  policy.  Plain- 
tiff recovered,  and  the  defendant  appeals. 

A  solicitor  in  the  employ  'of  the  local 
agents  of  the  insurance  company  took  the 
written  application  for  the  policy,  and  the 
appellee's  evidence  tended  to  show  that  the 
solicitor  inspected  the  property  and  had 
knowledge  of  the  fact  that  gasolene  was 
used  on  the  premises,  and  that  the  building 
had  no  chimney  or  flue  for  a  stove;  further, 
that  the  solicitor  told  the  assured  that  it 
would  be  all  right  to  use  gasolene.  The 
agents  issued  the  policy  after  approving  the 
application.  The  appellant  contends  that, 
under  these  circumstances,  a  mere  solicitor 
who  is  not  directly  in  the  employ  of  the  in- 
surance company  cannot  by  parol  waive  a 
written  condition  of  the  policy.  That  thn 
agent  himself  may  do  so  is  well  settled. 
German  Ins.  Co.  v.  Gray,  43  Kan.  497,  8 
L.R.A.  70,  19  Am.  St.  Rep.  150,  23  Pac. 
637;  Hulen  v.  National  F.  Ins.  Co.  80  Kan. 
127,  102  Pac.  52.  And  the  same  principle 
applies  to  the  situation  here  presented. 
Where  an  insurance  company  approves  an 
application  taken  by  one  who  is  not  at 
the  time  its  agent  or  in  its  employ,  and 
issues  the  policy,  it  will  not  be  heard  to 
deny  the  fact  of  his  agency.  It  cannot 
accept  the  benefits  of  the  transaction  and 
refuse  to  assume  the  burdens  and  liabili- 
ties thereof.  So,  where  an  agent  of  an 
insurance  company  employs  a  solicitor  to 
inspect  risks  and  to  take  applications  for 
insurance,  and  issues  a  policy  upon  a  writ- 
ten application  so  obtained,  the  company  is 
bound  by  the  knowledge  of  the  solicitor  and 
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his  representative  made  in  securing  the  ap- 
plication, to  the  same  extent  as  though  the 
agent  himself  had  made  the  inspection  and 
taken  the  application.  Standard  Life  & 
Acci.  Ins.  Co.  v.  Davis,  69  Kan.  521,  53  Pac. 
856;  Pfiester  v.  Missouri  State  L.  Ins-  Co. 
85  Kan.  97,  116  Pac.  245,  and  cases  cited  in 
the  opinion.  In  Gurnett  v.  Atlas  Mut.  Ins. 
Co.  124  Iowa,  547,  100  N.  W.  642,  543,  it 
was  held  that  in  the  matter  of  imputing 
the  agent's  knowledge  to  the  insurer,  no 
distinction  should  be  made  between  a  re- 
cording and  a  soliciting  agent.  In  the  opin- 
ion in  that  case  it  was  said:  "The  law  is 
charitable  enough  to  assume,  in  the  absence 
of  any  showing  to  the  contrary,  that  an  in- 
surance company  intends  to  execute  a  valid 
contract  in  return  for  the  premium  re- 
ceived; and  when  the  policy  contains  &  con- 
dition which  renders  it  void  at  its  inception, 
and  this  result  is  known  to  the  insurer,  it 
will  be  presumed  to  have  intended  to  waive 
the  condition,  and  to  execute  a  binding  con- 
tract, rather  than  to  have  deceived  the  in- 
sured into  thinking  his  property  is  insured 
when  it  is  not,  and  to  have  taken  his 
money  without  consideration."  p.  549. 
Other  cases  in  point  are:  Fred  Miller  Brew- 
ing Co.  V.  Council  Bluffs  Ins.  Co.  95  Iowa, 
31,  63  N.  W.  665;  Salzman  v.  Machinery 
Mut.  Ins.  Asso.  142  Iowa,  99,  120  N.  W. 
697;  Continental  Ins.  Co.  v.  Ruckman,  127 
111.  364,  11  Am.  St.  Rep.  121,  20  N.  E.  77. 

Upon  the  question  of  whether  the  policy 
was  canceled  previous  to  the  loss,  there 
was  a  conflict  in  the  testimony,  which  the 
jury  decided  adversely  to  the  appellant. 

The  judgment  is  affirmed. 


KENTUCKY  COURT  OF  APPEAIiS. 

CECIL  s.  Mcelroy,  Appt., 

V. 

CHARLES    POPE. 

(153  Ky.  108,  154  S.  W.  903.) 

School  —  property  purchased  —  aban- 
donment —  reverter. 

Property  sold  for  a  valuable   considera- 
tion  to   school   trustees   authorized   to   ac- 


uire  the  fee,  "to  remain  in  common  school 
rounds  forever,"  without  a  provision  for 
inverter,  does  not  revert  upon  abandonment 
of  its  use  for  school  purposes  and  an  at- 
tempt by  the  trustees  to  sell  it. 

(March   26,    1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Washington 
County  in  defendant's  favor  in  a  suit  to 
recover  land  sold  to  him  which  had  been 
used  for  school  purposes,  alleged  to  have 
reverted  to  plaintiff  on  abandonment  of 
such  use.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ben  Spalding  for  appellant. 

Mr.  T.  Scott  Mayes,  with  Messrs.  John 
A.  Polin  and  W.  F.  Grigsby,  for  appellee: 

The  property,  having  been  sold  for  a  val- 
uable consideration,  and  without  a  pro- 
vision  for  reverter,  does  not  revert  upon 
abandonment  of  its  use  for  school  purposes. 

Murphy  v.  Metz,  25  Ky.  L.  Rep.  1124,  77 
S.  W.  191,  27  Ky.  L.  Rep.  617,  85  S.  W. 
1097;  Morrow  v.  Slaughter,  5  Bush,  330. 

Hobson,  Ch.  J.^  delivered  the  opinion 
of  the  court: 

The  board  of  education  for  Washington 
county  on  December  31,  1909,  sold  and  con- 
veyed to  Charles  Pope  for  the  consideration 
of  $515  three  fourths  of  an  acre  of  land, 
which  had  theretofore  been  used  for  school 
purposes,  in  district  No.  60.  Cecil  S.  Mc- 
Elroy,  who  had  sold  the  land  to  the  school 
trustees,  brought  this  suit  against  Charles 
Pope  to  recover  «t,  on  the  ground  that, 
when  it  ceased  to  be  used  for  school  pur- 
poses, it  reverted  to  him.  The  circuit 
court  dismissed  his  petition,  and  he  appeals. 

The  rights  of  the  parties  depend  upon 
the  construction  of  the  deed  made  by  Mc- 
Elroy  to  the  school  trustees,  which  is  in 
these  words: 

I,  Cecil  S.  McElroy,  of  the  county  of 
Washington  and  state  of  Kentucky,  do 
hereby  sell  and  deed  to  Thomas  Cregor,  J. 
F.  Rinehart,  and  Thos.  O.  Wilson,  of  the 
county  and  state  aforesaid,  trustees  of  the 
district  No.  50  school,  kept  at  the  school- 


Note,  —  Reverter  of  land  conveyed  for 
school  purposes, 

I.  Scope,  1220. 
II.  Construction  against  forfeiture,  1221, 

III.  Language    merely    specifying    or    re- 

stricting use. 

a.  In  general,   1222. 

b.  Consideration    as    negativing    a 

resulting   trust,    1223. 

IV.  Various    expressions,    1224. 
V.  Dedication,    1225. 

VI.  Condition  once  performed,  1226. 
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VTI.  The  question   of  breach   or  termina- 
tion,  1226 
VIII.  Dissolution  or  extinction,  1229. 
IX.  Eminent   domain,    1229. 
X.  Miscellaneous,  1229. 

J.  Scope. 

The  purpose  of  this  note  is  to  bring  to- 
gether the  cases  where  the  question  of  the 
forfeiture  of  the  grant  has  arisen  in  the 
cases  of  lands  conveyed  for  school  purposes. 
In  such  an  arbitrary  selection  of  cases,  it 
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house  near  the  present  residence  of  ^[r. 
Isaac  H.  Froman,  three  quarters  of  an  acre 
of  land  off  of  the  east  end  of  the  farm  on 
which  I  now  live,  for  a  common  school 
ground  for  the  district  in  which  the  afore- 
said  schoolhouse  is  situated.  The  afore- 
said three  quarters  of  an  acre  is  hereby 
sold  and  conveyed  to  the  aforesaid  trustees 
and  their  successors  in  office  of  trustees,  to 
remain  in  common  school  grounds  forever, 
for  the  community  hereabout,  and  is 
bounded  on  the  west  by  the  aforesaid  farm, 
off  of  which  it  has  been  taken,  and  on  the 
south  and  east  by  the  lands  of  C.  F.  Bosley, 
and  on  the  north  by  the  farm  of  the  afore- 
said Isaac  H.  Froman.  The  receipt  of  $50 
of  the  aforesaid  Thomas  Cregor  for  and  in 
consideration  of  the  said  school  ground  is 


hereby  acknowledged.  Also  my  wife,  Fran- 
cis M.  McElroy,  having  signed  away  her 
right  of  dower  in  the  aforesaid  farm  at 
public  sale  of  same  to  Harvey  Sweney,  of 
Lebanon,  on  the  I5th  day  of  October,  1863, 
did  in  the  same  act  relinquish  her  right  in 
the  aforesaid  lot,  it  being  then  a  part  of 
the  same.  In  witness  whereof  we  hereunto 
set  our  hands  and  seals  this  3d  day  of 
March,  1864. 

Cecil    S.'  McElroy. 

Fannie  M.  McElroy. 

The  above  deed  was  not  acknowledged  or 
recorded,  but  the  property  had  been  held 
under  it  since  it  was  made.  The  failure  of 
the  parties  to  acknowledge  the  deed  or  have 
it  recorded  does  not  affect  its  validity,  and 


would  not  be  of  advantage  to  attempt  to 
separate  those  where  the  deed  was  of  a 
determinable  fee  from  those  where  it  con- 
veyed an  estate  upon  condition.  For  the 
general  subject  of  determinable  fees,  see  the 
note  to  First  Universalist  Soc.  v.  Boland, 
15    L.R.A.    231. 

For  the  general  subject  of  condition  in 
deed  that  land  is  to  be  used  for  a  specified 
charitable,  public,  or  quasi  public  purpose, 
see  the  note  to  Greene  v.  O'Connor,  19 
L.R.A.   262. 

For  necessity  of  entry  or  formal  declara- 
tion of  forfeiture,  as  a  condition  of  main- 
taining action  other  than  for  damages, 
based  on  breach  of  condition  subsequent 
in  a  convevance  of  freehold,  see  the  note 
to  Mash  y".  Bloom,   14  L.R.A. (N.S.)    1187. 

For  transferability  of  a  right  of  entry 
fo^  condition  broken,  see  the  note  to  Bou- 
vier  V.  Baltimore  &  N.  Y.  R.  Co,  60  L.R.A. 
750. 

As  to  when  the  "heirs"  who  take  under 
a  possibility  of  reverter  are  determined,  see 
the  note  to  North  v.  Graham,  18  L.R.A. 
(N.S.)    624. 

//.  Construction  against  forfeiture. 

Some  of  the  cases  of  conveyance  of  land 
for  school  purposes  illustrate  the  general 
rule  that  a  construction  involving  for- 
feiture is  not  favored. 

Thus,  in  Gage  v.  School  Dist.  64  N.  H. 
232,  9  Atl.  387,  where  land  was  conveyed  as 
a  gift  to  an  academy  corporation,  "pro- 
vided said  corporation  and  its  assigns  snail 
erect  and  forever  maintain  a"  fence,  "and 
provided,  further,  that  said  corporation 
shall  within  two  years  build  a  schoolhouse 
on  said  land,  and  said  land,  nor  any  part 
of  the  same,  shall  ever  be  devoted  to  any 
other  use  than  a  location  for  a  schooDiouse, 
teachers'  house,  and  the  necessary  build- 
ings and  other  purposes  of  an  academy  or 
public  school;  and  when  said  land  shall, 
for  the  space  of  two  years  together,  cease 
to  be  used  for  such  purposes,  said  land  shall 
revert  to  said  grantor  and  his  heirs,"  and 
the  corporation  within  two  years  built  the 
schoolhouse,  and  maintained  a  school  for 
44   L.R.A. (N.S.) 


ten  years,  and  then,  after  two  years  and 
five  months  without  keeping  a  school  in 
the  building,  quitclaimed  the  land  to  a 
school  district,  the  court,  in  holding  that 
there  had  been  no  breach  of  condition  either 
by  the  transfer  or  the  nonuser,  said:  "The 
land  was  to  revert  when  it  ceased,  for  the 
space  of  two  years  together,  *to  be  used 
for  such  purposes.'  If  by  'such  purposes' 
the  parties  meant  a  school  in  operation, 
there  was  a  forfeiture.  ...  If  the  par- 
ties had  intended  there  should  be  a  for- 
feiture when  two  years  passed  without  a 
school  on  the  premises,  this  intention  would 
naturally  have  been  expressed  in  more  di- 
rect and  unambiguous  terms." 

So,  in  Crane  v.  Hyde  Park,  135  Mass. 
147,  where  land  was  conveyed  to  a  school 
district,  "to  be  held  by  said  district  for 
the  purpose  of  building  a  schoolhouse  there- 
on, and  to  be  improved  for  the  benefit  of 
schools,  and  for  no  other  use;  and  when 
said  district  shall  cease  to  improve  the 
said  land  for  the  purposes  aforesaid,  for 
two  years  in  succession,  then  the  said 
land  shall  revert  back  to  me,  the  grantor, 
or  my  heirs,"  etc.,  "and  be  fully  vested 
in  me  or  thom  forever,"  and  the  grantee 
built  a  schoolhouse  upon  the  land  and  used 
it  for  nearly  seventy  years,  and  then  dis- 
continued the  use,  but  after  a  number  of 
years  built  a  fence  around  it,  and  had  the 
intent  to  use  it  again  when  there  were 
enough  scholars,  the  court,  in  holding  that 
there  had  been  no  breach  of  the  condition, 
said:  "The  most  that  is  shown  in  favor  of 
the  defendants  is  that  the  town  has  not  kept 
a  school  in  the  schoolhouse  for  more  than 
two  years  in  succession  before  the  date  of 
the  writ.  But  the  condition  of  the  deed 
is  not  that  the  estate  shall  be  forfeited 
if  the  tenant  ceases  to  keep  a  school  on  the 
land  for  two  years  in  succession.  The  de- 
mand.ants'  claim  is  strictisainU  juris.  It 
is  well  settled  that  such  a  condition,  when 
relied  upon  to  work  a  forfeiture,  is  to  be 
construed  with  jrreat  strictness. 
It  does  not  plainly  declare  that,  if  the 
grantee  shall  fail  to  keep  a  school  on  the 
land  for  two  years,  it  shall  work  a  for- 
feiture.    If  the  grantor  intended  that  this 
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is  not  material  in  the  determination  of  its 
effect;  for  the  rights  of  the  parties  must 
depend  upon  the  proper  construction  of  the 
instrument.  It  will  be  observed  that  there 
is  no  provision  in  the  deed  that  the  proper- 
ty shall  revert  to  the  grantors  if  it  ceases 
to  be  used  as  a  common  school  ground,  and 
that  the  deed  is  made  in  consideration  of  $50 
l)aid  by  Thomas  Cregor.  We  have  held  in  a 
number  of  cases  that,  if  property  is  donated 
to  a  certain  charity,  it  reverts  to  the  donor, 
when  the  charitable  use  to  which  it  is  dedi- 
cated ceases.  McDaniel  v.  Watson,  4  Bush, 
238;  Morrow  v.  Slaughter,  5  Bush,  331; 
General  Assembly  v.  Alexander,  20  Ky.  L. 
Rep.  391,  46  S.  W.  603;  Taylor  v.  Rogers, 
130  Ky.  112,  112  S.  W.  1105.  But  we  have 
not  applied  the  same  rule  where  land  was 


conveyed  for  a  valuable  consideration,  and 
there  was  no  clause  in  the  deed  providing 
for  a  reversion  to  the  grantor.  In  Qar- 
roll  County  Academy  v.  Gallatin  Academy 
Co.  104  Ky.  621,  47  S.  W.  617,  the  property 
was  conveyed  for  a  nominal  consideration, 
upon  condition  that  the  grantee  should 
erect  thereon  suitable  buildings  for  a  high 
school,  and  that  it  should  always  there- 
after be  devoted  to  school  purposes, 
whether  it  was  retained  by  defendant  or 
passed  into  other  hands.  The  grantors 
brought  a  suit  claiming  that  the  defendant 
had  abandoned  the  property  for  school  pur- 
poses. Refusing  a  recovery,  the  court  said: 
"It  is  a  rule  of  law  that  conditions  subse- 
quent are  not  favored,  because  they  tend  to 
destroy    estates;    and,    if    it    be   doubtful 


failure  should  work  a  forfeiture,  he  should 
have  so  stated  in  clear  language,  so  that 
the  grantee  would  understand  it." 

But  similar  language  was  construed  as 
a  limitation  in  Denver  &  S.  F.  R.  Co.  v. 
School  Dist.  14  Colo.  327,  23  Pac.  978, 
where  a  quitclaim  deed  to  the  school  dis- 
trict in  the  usual  form  provided:  "It  is 
hereby  agreed  that  the  said  above-described 
property  is  to  be  used  for  school  purposes, 
and  that  whenever  it  shall  cease  to  be  so 
used,  the  said  property  shall  revert  to  the 
grantor  herein,  his  heirs  and  assigns,  and 
this  said  agreement  is  hereby  declared  to 
be  a  covenant  running  with  the  said  lots." 
The  court  said  (while  perhaps  it  was  not 
necessary  to  the  decision) :  "The  cove- 
nant providing  that  when  the  premises 
should  be  no  longer  used  for  school  pur- 
poses, the  title  should  revert  to  the  grantor, 
was  clearly  a  limitation.  The  title  con- 
veyed, therefore,  was  a  qualified  fee.  When- 
ever the  event  might  occur  upon  which  the 
limitation  was  based,  the  estate  of  appel- 
lee   would    immediately   cease.^ 


tf 


III,  Language  merely  specifying  or  re- 

stricting  U8e. 

a.  In  general. 

In  general  mere  statements  in  the  deed 
that  the  property  is  conveyed  for  school 
purposes,  or  is  to  remain  for  such  pur- 
poses, and  similar  statements,  are  not 
construed  as  conditions  or  limitations  of 
the  grant. 

Thus,  it  has  been  held  that  there  was  no 
condition  or  reverter  where  the  deed 

— for  a  valuable  consideration  with  cove- 
nant of  warranty  was  to  trustees  of  a  col- 
lege and  their  successors  in  office,  to  have 
and  to  hold  to  said  trustees  and  their 
successors  in  office  "to  the  use  of  said  col- 
lege." Hunter  v.  Murfee,  126  Ala.  123, 
28  So.  7; 

— conveyed  land  to  the  county  of  Modoc 
"to  be  used  as  and  for  a  county  high  school 
ground  and  premises  for  the  county  of 
Modoc"  (consideration  not  reported).  Fitz- 
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gerald  v.  Modoc  County,  164  Gal.  493,  129 
Pac.  794 : 

— ^for  $1  conveyed  land  to  a  countv  with 
warranty  "for  the  special  use,  ana  none 
other,  of  educational  purposes,  and  upon 
which  block  shall  be  erected  a  college  or 
institution  of  learning  free  from  all  see- 
tional  or  political  influence."  Raley  v. 
Umatilla  County,  15  Or.  172,  3  Am.  St 
Rep.  142,  13  Pac.  890; 

—conveyed  land  to  the  board  of  trustees 
of  a  seminary  corporation,  one  half  as  s 
donation  and  one  half  for  a  consideration, 
"to  have  and  to  hold  the  premises  afore- 
said, with  all  the  appurtenances,  to  the 
only  proper  use,  benefit,  and  behoof  of  said 
board  of  trustees,  for  the  use  of  said  sem- 
inary forever."  Heaston  v.  Randolph 
County,  20  Ind.  398  (holdin^r  that  the 
conveyance  was  in  fee,  and  the  word  "sem- 
inary" signified  the  corporation,  and  not  an 
edifice) ; 

— conveyed  one  half  acre  for  $5  **for 
common  school  purposes."  Higbee  v.  Rode* 
man,  129  Ind.  244,  28  N.  E.  442   {obiter): 

—conveyed  land  to  the  trustees  of  an 
academy,  "to  have  and  to  hold  same  unto 
said  parties  of  the  second  part,  their  heirs 
and  assigns  forever,  on  condition  and  in 
trust  that  they  shall  erect  and  put  up  a 
suitable  building  or  buildings  for  a  high 
school  or  seminary  of  learning,  and  that 
same  shall  always  be  devoted  to  school 
purposes,  whether  retained  by  said  asso- 
ciation or  be  passed  into  the  hands  of 
others."  Carroll  County  Academy  v.  Gal- 
latin Academy  Co.  104  Ky.  621,  47  S.  W. 
617; 

— conveyed  land  for  a  full  consideration, 
to  a  county  "for  a  public  schoolhouse,  af> 
the  property  of  the  schools  of  said  county, 
and  for  no  other  purpose,  in  fee,"  with  a 
special  warranty  and  a  covenant  for  such 
other  assurance  as  may  be  requisite.  Faith 
V.  Bowles,  86  Md.  13,  63  Am.  St.  Rep.  489, 
37  Atl.  711; 

— conveying  land  to  the  inhabitants  of 
a  school  district,  "their  successors  and  as- 
sijBfns  forever,"  with  full  covenants  and 
warranty,  contained,  after  the  description 
of   the  premises,   the  words,   "said   lot  of 
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whether  A  clause  in  a  deed  be  a  condition 
or  a  covenant,  courts  will  incline  to  the 
latter  construction." 

In  Fuquay  v.  Hopkins  Academy,  22  Ky. 
L.  Rep.  744,  68  S.  W.  814,  the  deed  was 
made  in  consideration  of  the  trustees  hav- 
ing fixed  on  the  land  of  Fuquay  as  a  proper 
place  for  erecting  the  building  for  an 
academy,  as  a  permanent  site  for  it.  After 
many  years  his  heirs  brought  a  suit  to  re- 
cover the  property  on  the  ground  that  it 
had  ceased  to  be  used  for  the  purposes  for 
which  it  was  deeded.  Refusing  a  recovery, 
the  court  said:  "The  language  which  we 
have  quoted  does  not  indicate  that  it  was  a 
donation.  The  consideration  for  the  con- 
veyance is  that  the  trustees  had  fixed  on 
the  land  of  the  grantor  as  a  permanent  site 


for  erecting  an  academy  building.  The 
trustees  of  the  academy  were  authorized  to 
acquire  real  estate  for  the  purpose  of  con- 
ducting a  school.  The  trustees  referred  to 
were  not  trustees  to  hold  property  for  the 
benefit  of  the  public,  but  for  the  corpora- 
tion. In  consideration  that  they  had  se- 
lected a  site  for  the  building  on  the  land  of 
the  grantor,  he  conveyed  it  to  them  forever. 
There  is  no  condition  or  restriction  im- 
posed by  the  terms  of  the  deed.  The  title 
to  the  land  vested  in  the  trustees,  and  no 
qualification  accompanied  the  conveyance 
which  made  it  a  defeasible  fee.  Conditions 
subsequent  are  not  favored  in  law,  and  are 
strictly  construed,  because  they  tend  to  de- 
stroy estates.  The  words  'permanent  site' 
were    not    used    in    the    deed    with    the 


land  to  be  used,  occupied,  and  improved  by 
said  inhabitants  as  a  schoolhouse  lot,  and 
for  no  other  purpose,"  the  habendum  of  the 
deed  being  "to  the  said  inhabitants,  their 
successors  and  assigns,  to  them  and  their 
use  and  behoof  forever."  Barker  v.  Bar- 
rows, 138  Mass.  578   {obiter); 

— conveyed  land  to  the  inhabitants  of  a 
school  district  "forever,"  "in  consideration 
of  helping  to  support  and  maintain  a  school 
for  the  purpose  of  teaching  the  art  of  read- 
ing, writing,  and  arithmetic,"  "to  have  and 
to  hold  to  the  said  inhabitants  and  their 
successors  forever,  to  be  appropriated  for 
the  benefits  of  teaching  a  school  as  above 
said."  Chapin  t.  School  Dist.  35  N.  H. 
445. 

— statutory  language. 

In  Newpoint  Lodge,  No.  255,  F.  &.  A.  M. 
T.  Newpoint,  138  Ind.  141,  37  N.  E.  650, 
where  the  grantors  did  "convey  and  war- 
rant to  Salt  Creek  township,  of  Decatur 
county,  for  the  use  of  the  common  schools 
in  Decatur  county,  in  the  state  of  Indiana, 
for  the  sum  of  $1,"  certain  premises,  the 
court  said:  "We  do  not  think  there  was 
any  condition,  express  or  implied,  in  the 
deed.  The  deed  was  in  the  words  re- 
quired by  the  statute,  'for  the  use  of 
the  common  schools,'  and  it  conveyed  as 
good  a  title  as  could  be  made  to  the 
school  township." 


ti 


Judicial  explanations. 

"General^  speaking,  the  apt  and  appro- 
priate words  evidencing  that  the  grant  is 
on  condition  subsequent  are  found  in  a  pro- 
vision for  forfeiture  and  right  of  re-entry. 
.  .  .  Of  course,  where  the  language  em- 
ployed declares  a  condition  and  imports 
a  forfeiture,  a  clause  of  re-entry  is  not 
necessary."  Fitzgerald  v.  Modoc  County, 
supra. 

"We  are  without  authority,"  said  the 
court  in  Winter  v.  Murfee,  supra,  "to  in- 
terpolate into  the  deed,  .  .  .  under 
the  guise  of  construction,  words  signifying 
a  condition  and  reversion  to  the  grantors 
in  the  event  the  condition  is  broken.'' 
44  L.R.A.(N.S.) 


In  Curtis  v.  Board  of  Education,  43  Kan. 
138,  where  a  conveyance  was  made  in  con- 
sideration of  $1  to  tlie  school  board  of  a 
school  district,  "their  successors  in  office, 
for  the  erection  of  a  schoolhouse  thereon, 
and  for  no  other  purposes,"  the  court,  in 
holding  that  these  words  did  not  create 
a  condition  either  precedent  or  subsequent, 
said:  "They  in  effect  create  a  covenant 
that  the  property  shall  be  used  in  a  par- 
ticular way.  .  .  .  There  are  no  words 
in  the  deed  stating  that  the  estate  was  or 
should  be  conveyed  'upon  condition,'  or 
that  it  might  be  'forfeited'  under  any  cir- 
cumstances whatever,  or  that  the  estate 
might  under  any  circumstances  'revert'  to 
the  grantors  or  their  heirs,  or  that  they 
might  under  any  circumstances  ever  have 
the  right  to  're-enter*  the  premises.  Nor 
was  the  estate  conveyed,  or  to  be  continued 
in  existence,  upon  any  such  terms  as  'pro- 
vided' or  'if  something  in  the  future  should 
be  done  or  not  done,  or  happen  or  not 
happen.  Indeed,  there  is  nothing  sufficient- 
ly strong  in  any  part  of  the  deed,  or  in  the 
whole  of  the  deed,  to  indicate  that  the  es- 
tate was  conveyed  or  intended  to  be  con- 
veyed upon  any  condition,  either  precedent 
or  subsequent;  but,  taking  the  whole  of 
the  deed  together,  it  shows  that  an  absolute 
estate  in  fee  simple,  and  the  whole  of  the 
estate,  was  intended  to  be  conveyed  and 
was  conveyed,  and  was  to  continue  in  the 
grantees,  .  .  .  and  their  successors  in 
office,  'forever,'  the  property  to  be  used, 
however,  only  for  school  purposes."  But 
the  court  seems  not  sure  that  the  words  did 
not  create  a  limitation,  for  it  said  further: 
"Possibly  circumstances  might  occur  or 
be  brought  into  existence  under  which  the 
courts  would  hold  that  the  title  to  the  prop- 
erty had  been   forfeited." 

b.  Consideration   as    negativing   a   re» 
suiting   trust. 

The  subject  of  trusts  and  charitable  uses 
for  schools  is,  of  course,  beyond  the  scope 
of  this  note  (see  the  notes  to  Hadley  v. 
Forsee,  14  L.R.A.(N.S.)  97,  123,  128,  136, 
and  Buclianan  v.  Kcnnard,  37  L.R.A.  (N.S.) 
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view  of  compelling  the  trustees  to  maintain 
forever  a  building  and  school  upon  the 
property  conveyed,  but  were  rather  de- 
scriptive of  the  nature  of  the  use  for 
which  the  trustees  had  selected  the  land." 
In  the  subsequent  case  of  Murphy  v.  Metz, 
27  Ky.  L.  Rep.  617,  85  S.  W.  1097,  where 
a  deed  read  practically  as  the  one  before  us, 
except  that  the  deed  in  that  case  also  con- 
tained the  words  "and  for  no  other  use," 
refusing  a  recovery,  the  court  said:  "The 
deed  shows  that  the  grantor  was  not  a  do- 
nor of  a  charity.  If  he  had  been,  and  there 
has  been  a  failure  in  the  object  of  the  do- 
nation, the  property  would,  by  an  implied 
trust,  have  reverted.  The  conveyance  was 
made  for  a  valuable  consideration,  and  for 


a   presumatively   commensurable   considera- 
tion, without  any  reserved  reversion." 

The  authorities  in  other  states  are  to  the 
same  effect.  In  Rawson  v.  School  DisL 
7  Allen,  125,  83  Am.  Dec.  670,  where  the 
land  was  granted  to  the  town  of  Uxbridge, 
"to  their  own  proper  use,  benefit,  and  be- 
hoof, for  a  burying  place  forever,"  the 
town  had  sold  the  land  to  the  school  dis- 
trict for  school  purposes,  and  the  grantor 
sued  to  recover  it.  Refusing  a  recovery,  the 
court,  after  a  full  discussion  of  the  author- 
ities, said:  "In  the  light  of  these  prin- 
ciples and  authorities,  we  cannot  interpret 
the  words  in  the  deed  of  the  defendant's 
ancestor,  which  declare  that  the  prezulses 
were  conveyed  'for  a  burying  place  forever.' 
to  be   words  of  strict  condition.    Nor  can 


993),  and  it  is  designed  here  simply  to 
refer  to  cases  on  the  bearing  of  considera- 
tion in  deeds  for  school  purposes  as  negativ- 
ing resulting  trusts  in  favor  of  the  grantor. 

It  has  been  held  that  the  fact  that  a  con- 
veyance **in  trust,  that  the  said  premises 
shall  be  kept  and  maintained  for  the  pur- 
pose of  operating  and  maintaining  an  in- 
stitution of  learning  thereon,"  was  stated 
to  be  for  a  substantial  money  consideration, 
negatived  the  idea  of  a  resulting  trust  to 
the  grantors  or  their  heirs  on  failure  of 
maintenance  of  the  expressed  trust.  Davis 
V.  Jernigaii,  71  Ark.  494,  76  S.  W.  554. 

And  where  there  is  no  expressed  rever- 
sion in  a  deed  in  trust  for  educational  pur- 
poses, it  has  been  held  that  the  considera- 
tion expressed  in  the  deed  is  presumptively 
commensurable.  Carroll  County  Acadamy 
V.  Gallatin  Acadamy  Co.  supra,  III.,  a, 
where  it  was  averred  that  land  was  con- 
veyed for  a  nominal  consideration  with  the 
habendum  quoted  supra,  III.  a,  and  where- 
in the  court  said:  **Nor  can  the  judgment 
appealed  from  be  upheld  upon  the  theory 
that  the  plaintiffs  are  the  legitimate  suc- 
cessors of  the  donors  of  a  charity  which 
has  failed.  They  do  not  seek  to  recover 
upon  such  a  theory,  -as  they  do  not  allege 
that  they  gave  the  lot  as  a  charity,,  but, 
on  the  contrary,  aver  that  they  sold  it  for 
a  valuable  and  presumptively  commensur- 
able consideration,  without  any  condition 
as  to  reversion  to  them.  This  is  clearly 
shown  by  the   habendum   of  the  deed." 

So,  in  Fuquay  v.  Hopkins  Academy,  22 
Ky.  L.  Rep.  744,  58  S.  VV.  814,  where  a 
deed  to  the  trustees  of  a  certain  academy, 
"for  and  in  consideration  of  the  trustees 
of  said  academy  having  .  .  ,  fixed  on 
the  land  of"  the  grantor  "as  a  proper  place 
for  erecting  the  building  of  said  academy, 
and  as  a  permanent  site  for  the  same,"  con- 
veyed property  "unto  tlie  said 
trustees  as  aforesaid,  and  their  successors 
in  office,  forever."  it  was  held  that  thig 
language  did  not  indicate  that  it  was  a 
donation  and  the  trustees  took  a  fee  with- 
out qualifications. 

See  also  Murphv  v.  Metz,  27  Kv.  L.  Rep. 
617,  85  S.  W.  1097,  quoted  from  in  Mc- 
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Elboy  v.  Pope,  where  a  grantor  "for  and 
in  consideration  of  the  sum  of  $35"  con- 
veyed certain  land  to  the  grantees  "'as 
trustees  of  a  school,"  "and  for  the  use  and 
purposes  herein  expressed,  and  no  other 
use   whatsoever." 

IV.  Various  eacpressiona. 

Any  discussion  of  the  general  rules  aa 
to  the  effect  of  particular  expressions 
would  be,  of  course,  beyond  the  scope  of 
this  note,  the  purpose  here  being  simply  to 
illustrate  the  effect  of  such  expressions  as 
construed  in  conveyances  for  school  pur- 
poses. 

Provisos. 

It  is  the  Reneral  rule  that  the  expression 
"provided  that"  is  apt  to  create  a  condi- 
tion subsequent. 

Thus,  in  Ilayden  v.  Stoughton,  5  Pick, 
528,  where  a  testator  devised  to  a  town 
real  property  "for  the  purpose  of  building 
a  schoolhouse  for  the  use  of  a  free  grammar 
school  (or  other  school,  as  said  town  mav 
direct),  provided  said  schoolhouse  is  built 
by  said  town  within  100  rods  of  the  place 
whtpre  the  meetjnghouse  now  stands,"  and 
the  town  by  a  vote  accepted  the  gift,  but 
for  twenty  years  erected  no  schoolhouse  as 
directed  by  the  will,  it  was  held  that  the 
gift  was  upon  a  condition  subsequent,  and 
that  it  had  to  be  performed  within  a  rea- 
sonable time,  and  that  the  town  had  for- 
feited   the    gift. 

See  also  Board  of  Regents  v.  Painter,  in- 
fra,  VII. 

"On"  or  "upon  condition." 

That  the  use  of  the  expressions  "on"  or 
"upon  condition"  does  not  necessarily  im- 
port a  condition  appears  from  Carroll 
County  Academy  v.  Gallatin  Academy  Co. 
supra;  but  they  may  avail  such  purpose. 
Papst    V.    Hamilton,    infra,    VTI. 

"For  and  during  the  time"  of  use,  etc. 

In  School  Dist.  v.  Everett,  52  Mich.  314, 
17  N.  W.  920,  where  land  was  leased  for 
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wo  gather  from  them  that  they  were  so  in- 
tended by  the  grantor.  The  grant  was  not 
purely  voluntary.  It  was  only  partially 
so.  It  was  not  made  solely  in  consideration 
of  the  love  and  affection  which  the  grantor 
bore  towards  the  grantees,  but  also  'for 
divers  other  valuable  considerations  me 
moving  hereunto.'  .  .  .  Language  so 
equivocal  cannot  be  construed  as  a  condi- 
tion subsequent  without  disregarding  that 
cardinal  principle  of  real  property  already 
referred  to,  that  conditions  subsequent 
which  defeat  an  estate  are  not  to  be  fa- 
vored or  raised  by  inference  or  implication." 
In  Greene  v.  O'Connor,  18  R.  I.  66,  19  L.R.A. 
264,  25  Atl.  602,  the  deed  was  made  upon 
the  condition  that  "the  strip  of  land  shall 
be  forever  kept  open  and  used  as  a  public 


highway,  and  for  no  other  purpose."  Hold- 
ing this  to  be  a  covenant,  and  that  the 
grantor  was  not  entitled  to  recover  the 
land  when  not  used  as  a  public  highway, 
the  court  said:  "The  clause  in  question  is 
merely  a  declaration  of  the  purpose  for 
which  the  land  conveyed  was  to  be  used 
and  improved,  to  wit,  as  a  public  high- 
way. It  contains  no  language  which  im- 
ports that  the  grant  shall  be  void  in  case 
the  purpose  for  which  the  land  is  con- 
veyed is  not  carried  out,  nor  does  it  re- 
serve to  the  grantors  and  their  heirs  the 
right,  in  that  event,  to  re-enter  on  the 
land,  and  resume  possession  of  it  as  of 
their  former  estate.  Moreover,  the  pur- 
pose declared  is  in  its  nature  general 
and    public,    and   not   one   inuring   special- 


a  valuable  consideration  to  a  school  dis- 
trict, "to  have  and  to  hold  the  same  for 
and  during  the  time  it  is  used  for  school 
purposes.  And  the  party  of  the  second 
part,  for  themselves  and  their  assigns, 
do  covenant  and  agree  to  pay,"  etc.,  "and 
to  keep  the  said  premises  fenced,"  the 
court  said:  "The  instrument  was  therefore, 
at  the  very  least,  a  lease  in  perpetuity  at 
the  will  of  the  lessee.  .  .  .  But  it  was 
more  than  this.  The  grantee  being  a  cor- 
poration, words  of  inheritance  were  not 
needed  to  convey  a  fee;  and  though  the 
instrument  given  is  spoken  of  as  a  lease, 
yet,  as  it  was  given  for  a  present  money 
consideration,  it  operated  as  a  bargain 
and  sale;  .  .  .  and  it  conveyed  a  base  or 
determinable  fee,  which  we  think  answers 
all  the  purposes  of  the  statute.  ...  In 
this  case  the  right  is  perpetual,  though  sub- 
ject to  terminate  by  abandonment  of  school 
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use. 

The  expression,  "whenever  it  shall  cease 
to  be  used,"  the  property  shall  revert,  was 
held  a  limitation  in  Denver  &  S.  F.  R.  Co. 
v.  School  Dist.  supra,  II.  But  compare 
Crane  t.  Hyde  Park,  supra,  IL 

F.  DedictUion, 

Where  the  purposes  of  the  dedication  of 
property  for  school  purposes  fail,  the  land 
will   revert. 

Thus,  where  the  original  proprietors  ded- 
icated two  town  lots  "for  school  purposes, 
and  on  which  to  erect  schoolhouses,"  and 
the  authorities  erected  a  schoolhouse  on 
one  of  the  lots,  there  not  being  enough  chil- 
dren for  both,  and  later  a  railroad  ran  in 
such  a  position  as  to  make  the  lots  unsuit- 
able for  schoolhouses,  an  application  to  th(* 
court  for  leave  to  sell  the  dedicated  plots 
was  denied  on  the  ground  that,  should  the 
sole  uses  to  which  the  property  had  been 
dedicated  become  impossible  of  execution, 
the  property  would  revert  to  the  dedicators 
or  their  representatives.  Board  of  Educa- 
tion V.  Edson,  18  Ohio  St.  221,  98  Am.  Dec. 
114. 

So,  in  School  Dist.  v.  Hart,  3  Wyo.  563. 
27  Pac.  919,  29  Pac.  741,  where  a  school 
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district^  claiming  that  there  had  been  a 
donation  of  land  dedicated  to  it  for  school 
purposes,  but  no  deed  given,  sued  for  spe- 
cific performance  of  contract  to  give  a 
deed,    and    it    appeared    that    for    a    long 

? period  the  plaintiff  had  not  used  the  land 
or  school  purposes,  in  holding  that  it 
could  not  recover  the  court  said,  speaking 
of  the  discontinuance  of  the  use  of  the 
premises  for  a  school:  "Such  being  the 
case,  the  property  would  revert  to  the 
grantor  or  his  legal  representatives." 

It  may  be  noted,  while  without  the  scope 
of  this  note,  that  in  Ruch  v.  Rock  Island, 
97  U.  S.  693,  24  L.  ed.  1101,  where  the 
terms  of  the  dedication  are  not  reported, 
but  it  was  claimed  that  property  had  been 
specially  dedicated  for  schools  and 
churches,  and  that  there  had  been  a  breach 
by  conveyance,  it  was  held  {obiter)  that 
a  possibility  of  reverter  was  not  assign- 
able. 

VI.    Condition  once  performed. 

In  some  of  the  cases  it  is  held  that  where 
the  condition  is  once  performed,  it  is  sat- 
isfied and  extinct. 

Thuff,  where  land  was  conveyed  for  a  full 
consideration  with  warranty,  upon  the  ex- 
press understanding  that  a  certain  incor- 
porated institute  "shall  be  permanently 
located  on  said  lands,  and  on  failure  of 
such  location  being  made"  within  a  year 
and  repayment  of  the  purchase  money  with- 
out interest,  the  land  should  revert,  and 
the  corporation  during  the  year  passed  a 
resolution  locating  the  institute  on  the 
land,  and  the  buildings  were  commenced 
immediately  and  finished  after  the  year, 
and  several  years  later  burned  down  and 
were  not  rebuilt,  it  was  held  that  when  the 
corporation  passed  its  resolution  with  the 
intention  that  the  land  should  be  the  per- 
manent place  of  conducting  the  business 
of  the  corporation,  it  had  permanently 
located  the  institute,  within  the  true  con- 
struction of  the  contract,  which  was  not 
to  be  construed  as  limiting  the  corporation 
to  build  onlv  there  or  to  stav  perpetuallv 
there.  Mead  v.  Ballard,  7  Wall.  290,  19 
IL.  ed.  190. 


122G 


KENTUCKY  COURT  OF  APPEALS. 


Mab^ 


ly  to  the  benefit  of  the  grantors.  Such  a  dec- 
laration doea  not  create  an  estate  on  condi- 
tion, but  merely  imposes  a  confidence  or 
trust  on  the  land,  or  raises  an  implied  agree- 
ment on  the  part  of  the  grantee  to  use  the 
land  for  the  purpose  specified."  In  Baley 
V.  Umatilla  County,  15  Or.  172,  3  Am.  St. 
Rep.  142,  13  Pac.  800,  the  land  was  con- 
veyed for  a  valuable  consideration  "for  the 
special  use  and  none  other  for  educational 
purposes."  It  was  held  that  the  grantors 
could  not  recover  the  land  though  used  for 
other  purposes,  as  there  was  in  the  deed  no 
provision  that  its  nonuser  for  the  purposes 
named  would  defeat  the  title.    In  Faith  v. 


Bowles,  86  Md.  13,  63  Am.  St.  Rep.  489,  37 
Atl.  711,  the  land  was  conveyed  for  a  val- 
uable consideration  *'for  a  public  school 
house."  It  was  held  that  the  property  did 
not  revest  in  the  grantor  on  the  abandon- 
ment of  its  use  for  school  purposes.  In 
Ecroyd  v.  Coggeshall,  21  R.  I.  1,  79  Am.  St. 
Rep.  741,' 41  Atl.  260,  the  deed  was  made  for 
a  valuable  consideration,  the  property  to  be 
used  for  a  city  hall;  there  being  no  provi- 
sion for  re-entry  or  forfeiture.  It  waa  held 
that  the  title  of  the  city  was  not  devested 
by  the  use  of  the  property  for  other  purpos- 
es.   In  Huron  v.  Wilcox,  17  S.  D.  625,  106 


So,  in  Higbee  v.  Rodeman,  129  Ind.  244, 
28  N.  E.  442,  where  the  grantors  for  $5 
did  "convey  and  warrant"  one  half  an 
acre  of  land  to  a  township  "for  common 
school  purposes,"  and  after  using  the  prop- 
erty as  a  school  for  thirty  years,  the 
county  sold  it,  while  the  point  was  not 
necessary  to  the  decision,  the  court  was 
of  the  opinion  that  the  use  of  the  premise 
for  thirty  years  by  the  township  was  a 
substantial  compliance  with  the  condition. 

In  Glen  Rose  Collegiate  Institute  v. 
Glen  Rose  Independent  School  Dist.  — 
Tex.  Civ.  App.  — ,  125  S.  W.  379,  where  a 
deed  to  trustees  of  an  institute  conveyed 
property  for  the  consideration  of  $1  and 
the  purposes  thereafter  mentioned,  and 
subject  to  the  conditions  thereafter  men- 
tioned, it  being  specially  agreed  that  a 
certain  presbytery  should  incorporate  and 
perpetually  operate  such  institute;  that  in 
the  event  the  presbytery  should  fail  to 
incorporate  it,  and  to  furnish  a  principal 
free  of  charge  for  a  period  of  five  con- 
secutive years  after  acceptance,  then  the 
said  presbytery  should  forfeit  all  rights 
to  the  building  and  grounds  conveyed,  and 
the  same  should  revert  back:  but  in  the 
event  that  said  presbytery  should  incor- 
porate and  perpetually  maintain  said  in- 
stitute on  said  grounds,  the  grantor  war- 
ranted the  property  to  the  said  trustees 
and  their  successors  in  office.  It  was  held 
that  the  only  conditions  were  those  to  in- 
corporate the  institution  and  to  furnish 
a  principal  in  the  college  for  five  years, 
and,  these  two  having  been  performed,  that 
there  was  no  forfeiture  on  account  of  a 
later  discontinuance,  and  that  the  provi- 
sion for  a  perpetual  maintenance  was  a 
covenant,  compliance  with  which  would  se- 
cure  the  grantor's   warranty. 

VII,  The  question  of  hreach  or  tenni- 

nation. 

Abandonment, 

See  also  "Nonuser,"  infra. 

In  Rowe  v.  Minneapolis,  49  Minn.  148, 
61  N.  W.  907,  where  the  property  was  to 
revert  when  abandoned  for  school  pur- 
poses, the  court  said,  ohiier:  "Aban- 
donment, in  law,  is  a  question  of  in- 
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tontion,  and,  as  applied  to  this  case,  is  the 
surrender  or  relinquishment  or  disclaimer 
of  property  rights.  .  .  .  Temporarily 
ceasing  to  use  and  occupy  the  building  for 
a  school  would  be  competent  evidence  of  a 
design  to  abandon  and  of  abandonment;  but 
the  fallacy  of  appellants'  position  on  this 
appeal  lies  in  assuming  that  a  failure  to 
use  and  occupy  for  a  certain  period  of 
time  conclusively  established  the  design  to 
abandon,  as  well  as  a  complete  abandon- 
ment." 

That  a  school  board  determines  to  erect  a 
new  school  on  a  new  site,  but  before  it  has 
discontinued  the  holding  of  school  exercises 
in  the  old  school,  it  changes  its  mind  and 
decides  to  erect  a  new  school  on  the  old  site, 
is  no  abandonment  of  the  old  site.  Ritter 
V.  Board  of  Education,  —  Ky.  — ,  151  S.  W. 
5. 

Similarly,  where  it  was  claimed  that  a 
seminary  held  premises  under  a  condition 
that  the  land  should  revert  to  the  grantors 
when  it  should  cease  to  be  used  for  semi- 
nary purposes,  and  the  seminary  after- 
ward passed  a  resolution  that  the  sem- 
inary had  been  abandoned  as  an  insti- 
tution of  learning,  and  voted  to  convey  the 
property  to  a  certain  business  corporation, 
which  was  done,  but  possession  was  never 
given  up,  and  the  premises  were  afterward 
reconveyed  to  the  seminary,  and  school  was 
actuiilly  in  progress  at  the  time  of  bring- 
ing the  action  of  forfeiture,  it  was  held 
that  there  had  been  no  abandonment.  Mills 
V.  Evansville  Seminary,  58  Wis.  135,  15  N. 
W.  133. 

But  in  Papst  v.  Hamilton,  133  Cal.  631. 
66  Pac.  10,  where  the  plaintiff  conveyed 
certain  premises  "upon  the  conditions,  how- 
ever, that  the  premises  shall  be  used  solely 
for  the  purpose  of  erecting,  furnishing, 
keeping,  and  maintaining  thereon  an  acade- 
mic or  collegiate  school,"  and  for  the  res- 
idence of  its  teachers,  "and  for  no  other 
purpose  whatever,"  and  he  brought  the 
action  for  cancelation  of  the  deed  and  to 
quiet  his  title,  alleging  the  conveyance  and 
his  ownership  and  possession,  and  that  for 
more  than  five  years  last  past  there  bad 
been  nonuser  and  an  entire  abandonment, 
admitting  a  prior  performance  of  the  con- 
ditions for  several  years,  the  court,  in  hold- 
ing the  complaint  good,  said:      "The  Ian- 
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Am.  St.  Rep.  788,  98  N.  W.  88,  the  deed 
was  made  for  a  valuable  consideration,  re- 
citing that  the  land  was  granted  to  the  city 
'*for  city  hall  purposes  only."  It  was  held 
that  the  city  took  an  absolute  title. 

In  these  cases  and  in  the  notes  thereto  a 
number  of  other  opinions  are  collected.  The 
rule  there  announced  seems  to  us  reasonable 
and  sound.  The  law  favors  the  vesting  of 
estates.  The  grantor  makes  the  deed.  He 
chooses  his  own  language.  It  is  therefore 
just  and  right  that  the  language  of  the  deed 
should  be  construed  against  him;  for,  if  he 
wishes  to  protect  himself  against  the  use 


of  the  property  for  other  purposes,  he  can  so 
declare  in  the  deed,  and,  when  he  fails  to 
do  this,  a  forfeiture  of  the  title  should  not 
be  declared  where  the  property  has  been  con- 
veyed for  a  valuable  consideration.  It  is 
true  that  previous  to  1888  the  school  trus- 
tees were  not  required,  in  the  acquisition  of 
land  as  a  site  for  a  schoolhouse,  to  obtain 
the  title  in  fee  simple,  but,  under  the  gen- 
eral powers  conferred  upon  them  thereto- 
fore by  the  statute,  they  were  authorized  to 
do  so.  See  General  Statutes  1873,  chap.  18, 
art.  7,  §  7. 
Judgment  affirmed. 


guage  used,  both  in  its  technical  and  popu- 
lar sense,  *ex  proprio  vigore,*  imports  a  con- 
dition, or  the  intent  of  the  grantor  to  make 
a  conditional  estate." 

And  in  Kirk  v.  King,  3  Pa.  St.  436,  it  was 
held  that  there  was  a  legal  presumption  of 
abandonment  where  a  deed  of  land  was 
made  for  the  consideration  of  50  cents  to 
"the  employers  of  tlio  school"  at  P.,  "to 
have  and  to  hold  said  lot  for  an  English 
schoolhouse,  and  no  otiier  purpose,  .  .  . 
to  them  who  are  now,  or  may  hereafter  be, 
the  employers  of  said  school,  to  have  and 
to  hold  the  same  forever  for  said  purpose," 
and  after  the  school  was  maintained  for 
some  time  on  the  lot,  it  was  discontinued 
for  seven  years  and  the  building  became 
dilapidated. 

See  also  School  Dist.  v.  Hart,  supra,  V. 

In  Carroll  County  Academy  v.  Gallatin 
Academy  Co.,  supra,  III.  a,  the  court  said: 
''The  mere  facts  that  the  buildings  had  be- 
come somewhat  out  of  repair,  and  that  no 
school  had  been  taught  therein  for  a  few 
years,  do  not  amount  to  an  abandonment  of 
the  property,  under  the  covenant  of  the  deed 
under  which  defendant  holds." 

In  McKissick  v.  Pickle,  16  Pa.  140,  where 
land  was  conveyed  in  trust,  "provided 
always,  nevertheless,  that  if  at  any  time 
hereafter  the  above-describod  property,  or 
any  part  of  it,  should  be  converted  into  any 
other  use  than  for  the  use  of  a  schoolhouse 
for  the  education  of  youths,  and  a  meeting- 
house for  promulgating  the  Gospel,  and  also 
a  burying  ground,  and  such  other  improve- 
ments as  may  be  advantageous  and  of  use 
to  the  promotion  of  the  aforesaid  three  ob- 
jects, that  then,  and  in  that  case,  the  said 
lot  shall  revert,"  and  a  schoolhouse  was 
built  and  school  kept  therein,  and  it  was 
also  used  for  preaching,  and  after  a  number 
of  years,  a  poor  woman  was  allowed  to  oc- 
cupy the  schoolhouse,  and  did  so  for  seven 
rears,  and  other  use  of  the  schoolhouse  was 
discontinued,  it  was  held  that  this  use  was 
temporary  in  its  nature,  and  not  a  per- 
manent um;  but  on  an  appeal  after  a  new 
trial  in  the  same  case,  21  Pa.  232,  the  court 
seemed  to  consider  that  there  was  cogent 
evidence  that  the  occupation  for  seven 
years  by  a  sick  family  was  in  the  nature  of 
a  permanent  abandonment  of  the  property 
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as  a  school,  and  held  it  error  not  to  submit 
the  facts  to  the  jury. 

For  sale  of  real  property  as  an  abandon- 
ment, see  the  note  to  St.  Peter's  Church  v. 
Bragaw,  10  L.R.A.(N.S.)   633. 

Nonuser. 

Where  the  land  was  to  revert  **in  case 
said  land  should  not  be  used  for  schoolhouse 
site,"  it  was  held  that  it  would  not  be 
reasonable  to  hold  that  a  community  which 
have  raised  money  and  erected  a  building 
for  school  purposes  should  lose  it  through 
forfeiture  by  the  failure  of  the  directors  to 
perform  their  duty  for  an  entire  year,  by 
not  maintaining  a  school.  Barber  t.  Trus- 
tees of  Schools,  61  111.  396. 

So,  in  Buck  v.  Macon,  86  Miss.  680,  37  So. 
460,  the  court  declined  to  hold  that  mere 
nonuser  for  two  and  a  half  years  worked  a 
forfeiture  of  land  conveyed  "for  the  use  of 
a  school,  and  for  no  other  use." 

And  in  Crane  v.  Hyde  Park,  supra,  II., 
and  Gage  v.  School  Dist.  supra,  II.,  the 
court  declined  to  enforce  a  forfeiture  for 
nonuser  in  spite  of  an  express  provision 
for  reverter,  on  the  ground  that  the  lan- 
guage was  not  sufficiently  explicit. 

But  a  discontinuance  may  effect  a  revert- 
er.    See  School  Dist.  v.  ifart,  supra,  V. 

In  Raley  v.  Umatilla  County,  supra,  III. 
a,  the  court  was  of  the  opinion  that  the 
estate  was  not  limited  as  to  the  time  when 
the  educational  use  should  begin,  although 
it  seems  to  have  been  nearly  twenty  years 
without  such  use. 

Misuser. 

"A  provision  in  a  lease  that  the  site 
leased  shall  be  used  for  a  schoolhouse,  and 
no  other  purpose,  and  that  when  used  for 
any  other  purpose  it  shall  be  forfeited  to 
the  lessor,  is  not  violated  by  the  use  of  the 
schoolhouse  for  occasional  religious  meet- 
ings, not  interfering  with  its  use  as  a  school- 
house."  Langdon  v.  Middagh,  (N.  Y.  Ct. 
App.)    2  Alb.  L.  J.  70. 

Similarly,  in  Broadway  v.  State,  8  Blackf. 
290,  where  a  person  conveyed  to  trustees  a 
piece  of  ground  for  the  purpose  of  having 
a  public  schoolhouse  erected  thereon,  which 
was  accordingly  built,  it  was  held  that  the 
grant  was  not  forfeited  merely  because  the 
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trustees  had  permitted  religious,  political, 
and  temperance  meetinf]fs  to  be  held  in  the 
house  at  times  when  such  meetings  did  not 
materially  interfere  with  any  school  taught 
in  the  house. 

But  land  conveyed  for  the  purposes  of  a 
public  school  may  not  rightfully  be  devoted 
to  the  sole  purpose  of  educating  teachers. 
Thus  in  Board  of  Regents  v.  Painter,  102 
Mo.  464,  10  L.R.A.  403,  14  S.  W.  938,  where 
several  lots  of  land  were  conveyed  to  a 
town  in  consideration  of  $1,  "and  for  divers 
other  good  considerations,  and  more  partic- 
ularly for  the  convenience  and  encourage- 
ment of  the  inhabitants"  of  the  town,  etc., 
one  of  which  lots  "is  destined  for  the  estab- 
lishment of  a  public  school,  together  with 
all  and  singular  the  right,"  etc.,  "provided 
always  that  the  several  tracts  or  parcels 
of  land  granted  .  .  .shall  remain  forever 
afTected  and  appropriated  to  the  public  use 
to  which  they  are  respectfully  intended,  and 
that  they,  or  any  part  of  them,  shall  never 
become  private  property,"  and  the  city, 
which  seems  to  have  succeeded  to  the  town, 
after  many  years,  conveyed  the  lot  as  a 
donation  to  the  regents  of  the  normal  school, 
which  educated  pupils  for  teaching  in  the 
public  schools  of  the  state,  it  was  held  that 
this  was  a  purpose  not  sanctioned  by  the 
original  deed,  and  that  the  board  of  regents 
could  not  recover  the  land  from  a  stranger 
who  was  in  possession  of  it. 

But  the  use  of  the  property  for  a  gram- 
mar school  or  academy  is  not  necessarily  a 
breach  where  the  conveyance  is  for  a  school- 
house  and  "teaching  a  school."  Castleton 
V.  Langdon,  infra. 

In  Chapin  t.  School  Dist.  supra.  III.  a, 
while  it  was  held  that  there  was  no  con- 
dition, the  court  considered  that  taking 
timber  from  the  land  for  school  purposes 
was  no  misuser,  and  said:  "From  the 
lot  thus  conveyed  no  income  has  been  real- 
ized, but  the  district  have  on  three  occa- 
sions taken  timber  therefrom  to  make  and 
repair  their  schoolhouses,  in  which  schools 
of  the  kind  specified  in  the  deed  have  been 
kept.  Now,  although  this  was  not  strictly 
an  application  of  the  profits  of  the  grant 
to  'teaching  the  art  of  reading,  writing,  and 
arithmetic,'  yet  it  was  an  application  to 
the  'purpose  of  supporting  a  school  in  the 
district.*  There  could  be  no  school  without 
a  building  in  which  to  keep  it,  and  to  take 
a  portion  of  the  timber  from  the  lot  for 
this  purpose  would  not  seem  to  be  contrary 
to  the  intention  of  the  grantor.  To  con- 
strue such  acts  as  working  a  forfeiture 
would  be  straining  the  terms  of  the  deed  to 
defeat  the  grant.  It  would  be  favoring  the 
condition,  instead  of  applying  to  it  the  gen- 
eral rule  of  a  strict  construction." 

— ^renting. 

Whether  renting  the  premises  is  or  is 
not  a  breach  depends  upon  the  nature  of 
the  particular  case.  j 

Where  the  deeds    (which  are  not  quoted  I 
but  are  referred  to  as  having)  restricted  the 
use  of  the  land  to  school  purposes,  it  was 
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held  that  the  property  might  be  occupied  a^ 
a  school  site  or  rented  and  the  rent«  um  d 
for  school  purposes,  but  that  it  could  not 
be  sold.  Trustees  of  Schools  v.  Braner,  71 
111.  546. 

So,  in  Castleton  v.  Langdon,  19  Vt.  210, 
wliere  one  conveyed  land  to  a  town,  for  the 
consideration,  as  expressed,  of  love  an«! 
good  will,  for  the  term  of  five  hundred 
years,  "to  erect,  build,  and  set  up  a  school- 
house,  and  to  improve  said  land  for  the 
benevolent  purpose  of  teaching  and  instruct- 
ing a  school  on  said  land,"  and  with  tbi" 
clause,  "upon  which  lot  of  land  the  said 
lessees  propose  to  build  a  schoolhouse,  and 
to  improve  for  the  purpose  aforesaid,  and 
for  no  other  purpose;"  and  some  of  the 
property  was  rented,  but  the  proof  was  that 
the  rents  were  used  for  school  purpo3«^. 
the  court  in  holding  that  there  had  been  no 
forfeiture,  said:  "There  was  not  only  no 
error  in  the  instructions  of  the  county 
court,  which  assumed  that  an  appropriation 
of  the  rents  of  such  portion  for  educational 
purposes  would  satisfy  the  requirements  oi 
the  contract,  but  the  case  did  not  require* 
evidence  of  such  appropriation.  There  id 
nothing  in  the  instrument  indicating  an  in- 
tention in  the  lessor  that  whatever  advan- 
tages might,  at  any  time,  incidentally  re- 
sult to  the  town  in  the  shape  of  rents  or 
otherwise,  should  be  treated  as  trust  funds 
pledged  to  the  main  object." 

But  where,  at  the  request  of  a  school 
board,  a  deed  was  executed  to  school  direc- 
tors stating  that  "the  above -described  lot 
is  for  the  use  of  a  public  school,  known  a:» 
school  No.  6,  in  Ohio  township;  and  it  is 
further  agreed,  by  the  above-named  parties, 
that  in  case  the  school  law  now  in  existence 
should  be  abolished,  and  the  public  school 
cease  to  exist,  then  the  above-recited  lot 
shall  revert  back,"  and  a  schoolhouse  wa> 
erected  on  the  lot  which  was  maintained 
for  a  number  of  years,  when  the  school- 
board  bought  another  lot,  and  erected 
school  buildings  on  that,  and  removed 
some  of  the  old  buildings  to  the  new  lot. 
and  fitted  up  the  balance  as  a  dwelling 
house  and  renled  it,  the  court  held  that 
such  use  of  the  premises  was  not  within 
the  deed,  and  construed  the  word  "and"  for 
"or."     Courtney  v.  Keller,  4  Pennyp.  38. 

— conveying. 

In  Gage  ▼.  School  Dist.  supra,  XL,  it  was 
held  that  where  the  original  deed  was  to  a 
corporation  and  its  assigns,  the  conveyance 
by  the  grantee  to  a  school  district  was  not 
a  breach  of  the  condition. 

So,  in  Taylor  v.  Binford,  37  Ohio  St.  262, 
where  a  deed  of  land  was  made  to  a  board 
of  education,  its  successors  and  assigns  for- 
ever, "for  the  use  of  school  purposes  only." 
with  a  covenant  for  quiet  possession  of  the 
party  of  the  second  part,  its  successors  and 
assigns  forever,  the  court,  in  holding  a  sale 
to  be  no  breach  of  condition,  said:  "We 
will  assume,  without,  however,  so  deciding, 
that  the  grant  is  upon  condition,  the  breach 
of  which  would  work  a  forfeiture.  Has  the 
condition  been  broken?     Surely  not  by  the 
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sale  to  plaintiff.  The  estate  tonveyed  was 
a  fee,  and  of  this  estate  the  right  to  assign 
is  an  essential  incident.  Indeed,  by  the 
terms  of  the  instrument,  the  estate  is  ex- 
pressly made  assignable,  the  grant  being  to 
the  board,  'its  successors  and  assigns  for- 
ever.' The  mere  fact  of  a  sale,  therefore, 
would  be  no  breach  of  the  condition,  in  the 
absence  of  a  showing  that  the  grantee  di- 
verted the  land  to  other  than  school  pur- 
poses only;  and  this  fact  nowhere  appears." 
But  a  sale  may  be  a  breach.  See  Board 
of  Education  v.  Edson,  supra,  V. 

Tin,  Dissolution  or  extinction. 

For  disposition  of  real  estate  upon  the 
dissolution  of  a  corporation  created  for 
benevolent  and  social  purposes,  see  the 
note  to  Mc Albany  v.  Murray,  35  L.R.A. 
(N.S.)   896. 

It  mav  be  noted  in  this  connection  that 
in  Taylor  v.  Rogers,  130  Ky.  112,  112  «.  W. 
1105,  upon  the  failure  of  a  charitable  enter- 
prise, the  holders  of  the  property  sought 
the  advice  of  the  court  as  to  distribution  of 
the  donations,  money,  and  land,  and  the 
court  directed  that  they  should  be  accord- 
ingly distributed,  and  the  land  donated  by 
one  person,  on  which  expensive  buildings 
fiad  been  erected  with  the  money  of  other 
persons,  was  held  not  to  belong  to  the  heirs 
of  the  person  donating  it,  but  only  a  fair 
proportion  of  the  original  donation,  that  is 
to  say,  such  proportion  as  the  value  of  the 
original  donation  of  land  bore  to  the  entire 
Talue  of  the  original  donations. 

IX,  Eminent    domain. 

For  the  right  to  compensation  in  eminent 
domain  of  grantor  in  conveyance  of  deter- 
minable fee  or  estate  upon  condition  subse- 
quent, see  note  to  Lyford  v.  Laconia,  22 
L.R.A.(N.S.)   1063. 

X.  Miscellaneous, 

In  Gess  v.  Trustees  of  Common  School 
Dist.  15  Ky.  L.  Rep.  30,  it  was  held  that 
"the  trustees  of  a  common  school  district 
have  the  power  to  accept  a  donation  of  land 
upon  condition  that  it  shall  revert  to  the 
donor  in  the  event  it  shall  cease  to  be  used 
for  school  purposes,  and  it  is  no  objection 
to  a  tax  levied  to  build  a  schoolhouse  on 
the  land  that  it  is  held  upon  such  a  condi- 
tion." 

In  School  Committee  v.  Kesler,  67  N.  C. 
443,  where  the  habendum  clause  of  the  deed 
was  "to  have  and  to  hold,  etc.,  as  long  as 
the  system  of  common  schools  shall  be  con- 
tinued at  that  place,  or  as  long  as  it 
shall  not  be  applied  to  any  other  purpose 
except  for  schools  of  any  kind,"  it  was 
held  that  such  words,  if  a  qualification,  were 
repugnant  to  the  terms  of  the  grant;  that 
the  school  committee  had  no  authoritv  to 
accept  any  deed  with  any  such  qualification, 
and  that  base  fees  were  obsolete  in  North 
Carolina,  and  further  that  tlic  deed  did  not 
contain  proper  words  to  create  a  condition 
or  qualification  or  even  a  covenant  to  run 
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with  the  land,  and  that  the  words  were 
mere  surplusage,  as  neither  more  nor  less 
than  the  law  implied. 

For  a  case  where  the  grantees  of  property 
for  certain  limited  school  purposes,  on 
abandoning  the  property,  reconveyed  it  to 
the  grantor,  and  the  reconveyance  was  un- 
successfully attacked  on  the  ground  that 
there  had  been  a  charitable  use  created, 
see  Clarke  v.  Sisters  of  Soc.  of  Holy  Child 
Jesus,  82  Neb.  86,  117  N.  W.  107. 

For  a  case  where  the  government  of 
Hawaii  took  a  conveyance  for  a  certain 
kind  of  schools,  upon  the  agreement  if  they 
did  not  carry  out  the  contract  that  they 
would  return  the  land  or  a  certain  sum  of 
money,  see  Lowrey  v.  Hawaii,  206  U.  S.  206, 
51  L.*  ed.  1026,  27  Sup.  Ct.  Rep.  622. 

B.  B.  B. 


CAIilFORNIA  SUPREME  COURT. 
(Department  No.  2.) 

M.  L.  FITZGERALD 

V. 

MODOC  COUNTY  et  al. 

and 
T.  F.  DUNAWAY,  Appt, 

(164  Cal.  493,  129  Pac.  794.) 

Deed  —  statement  as  to  the  use  of  prop- 
erty —  condition. 

A  provision  in  a  deed  of  land  to  a  coun- 
ty, that  it  is  "to  be  used  as  and  for  a 
county  high  school  ground  and  premises," 
does  not  create  a  condition  subsequent  which 
will  entitle  the  grantor  to  re-enter  if  the 
county  attempts  to  sell  the  property. 

(January  14,  1913.) 

APPEAL  by  defendant  Dunaway  from  a 
judgment    of    the    Superior    Court    for 
Modoc  County  in  plaintiff's  favor  in  an  ac- 
tion to  enforce  a  forfeiture  upon  breach  by 
the  grantee  of  an  asserted  condition  subse- 
quent in  a  deed  to  certain  land.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Dodge  &  Barry  for  appellant. 
Mr.  Oharles  R.  Hoi  ton  for  respondent. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

In  its  form,  this  is  a  simple  action  to 
quiet  title,  brought  against  the  county  of 
Modoc  and  T.  F.  Dunaway;  the  complaint 
alleging  title  in  plaintiff  to  9  acres  of  land 
in  the  county  of  Modoc,  and  asserting  that 
the  defendants  set  up  some  claim  of  right 
or  title  thereto.  The  county  of  Modoc  dis- 
i^laimcd.  Defendant  Dunaway  answered,  al- 
lef^iiig  title  in  himself.    The  findin<?s  declare 

Note.  —  As  to  reverter  of  land  conveyed 
for  school  purposes,  see  note  to  McElroy  v. 
Pope,  ante,   1220. 
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plaintiff  to  be  the  owner  of  the  land;  that 
Duna way's  claim  is  without  right;  and 
judgment  followed  accordingly.  Defendant 
Dunaway  appeals. 

By  the  evidence,  it  appears  that  the  action 
is  in  fact  one  to  enforce  a  forfeiture  upon 
breach  by  the  grantee,  the  county  of  Modoc, 
of  an  asserted  condition  subsequent,  con- 
tained in  a  deed  to  the  land  made  by  plain- 
tiff to  the  county  of  Modoc.  Preliminarily 
appellant  urges  that,  such  being  in  fact  the 
nature  of  the  action,  wherever  plaintiff  re- 
lies upon  a  forfeiture,  he  must  plead  it.  We 
will  not  pause,  however,  to  enter  into  a 
discussion  of  this  question,  since,  under  the 
circumstances,  it  is  better  for  all  of  the  liti- 
gants that  the  controversy  should  be  settled 
upon  its  merits. 

Plaintiff  made  a  deed  to  the  county  of 
Modoc,  which  conveyed,  by  appropriate  de- 
scription, the  land  here  in  controversy,  and 
contained  immediately  following  the  de- 
scription the  following  clause:  "To  be 
used  as  and  for  a  county  high  school  ground 
and  premises,  for  the  county  of  Modoc,  state 
of  California."  Evidence  is  lacking  as  to 
whether  or  not  the  land  was  ever  used  for 
the  indicated  purpose;  but  the  breach  of 
the  asserted  condition  subsequent  rests 
upon  the  fact  that  admittedly  the  county 
of  Modoc  did  convey  this  land  to  tho  de- 
fendant Dunaway. 

It  is  fundamental  that  conditions  subse- 
quent, tending  to  restrict  and  defeat  an  es- 
tate, are  not  favored.  They  can  be  created 
only  by  apt  and  appropriate  language, 
which  ca>  propria  vigore  establishes  that 
only  a  conditional  estate  was  conveyed; 
and,  when  such  a  condition  is  shown  to  have 
been  created,  the  rule  of  construction  is  that 
of  strictness  against  the  grantor  and  in 
favor  of  the  holder  of  the  estate. 

Generally  speaking,  the  apt  and  appro- 
priate words,  evidencing  that  the  grant  is 
on  condition  subsequent,  are  found  in  a 
provision  for  forfeiture  and  right  of  re- 
entry. "Reciting  in  a  deed  that  it  is  in  con- 
sideration of  a  certain  sum,  and  that  the 
grantee  is  to  do  certain  things,  is  not  an 
estate  upon  condition,  not  being  in  terms 
upon  condition,  nor  containing  a  clause  of 
re-entry  or  forfeiture."  2  Washb.  Real 
Prop.  4,  8;  Cullen  v.  Sprigg,  83  Cal.  66,  23 
Pac.  222.  Of  course,  where  the  language 
employed  declares  a  condition  and  imports 
a  forfeiture,  a  clause  of  re-entry  is  not 
necessary.  Papst  v.  Hamilton,  133  Cal. 
631,  66  Pac.  10;  Behlow  v.  Southern  P.  R. 
Co.  130  Cal.  16,  62  Pac.  295;  Hawley  v. 
Kafitz,  148  Cal.  393,  3  L.RA.(N.S.)  741,  113 
Am.  St.  Rep.  282,  83  Pac.  248;  Cleary  v. 
Koljjer.  84  Cal.  316,  18  Am.  St.  Rep.  187, 
24  Pnc.  280;  Quatman  v.  McCray,  128  Cal. 
29,7,.  m  Pn^'.  855. 
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Under  no  decision  of  this  or  any  other 
court,  within  our  knowledge,  has  language 
such  as  is  here  used  ever  been  construed  to 
create  a  condition  subsequent.  At  the  least, 
it  is  but  a  declaration  of  the  purpose  for 
which  the  grantor  expected  the  land  would 
be  used.  At  the  most,  it  ia  but  a  covenant. 
The  cases  from  this  court,  which  respondent 
contends  support  his  argument  that  Uiis  lan- 
guage created  a  condition  subsequent,  are 
far  from  sustaining  him.  In  Parsons  v. 
Smilie,  97  Cal.  647,  32  Pac.  702,  the  language 
of  the  deed  was:  "This  deed  is  given  and 
accepted  on  the  following  conditions,  which 
are  to  be  binding  on  the  party  of  the  second 
part,  his  heirs,  and  assigns  forever,  to  wit, 
.  .  .  and  a  failure  to  comply  with  same 
will  render  this  conveyance  null  and  vmd, 
and  said  premises  shall  revert  to  said  first 
party."  Here  was  a  clei^r  and  complete  con- 
dition subsequent.  In  Papst  v.  Hamilton, 
133  Cal.  631,  66  Pac.  10,  the  conveyance  was 
"upon  the  conditions,  however,  that  the 
premises  shall  be  used  solely,"  etc,  "and 
for  no  other  purpose  whatever."  The  in- 
dicated purpose  was  for  the  maintenance  of 
a  college  or  academy.  There  had  been  a 
failure  and  abandonment  of  the  premises, 
and  the  grantor  had  re-entered  and  taken 
possession  of  them.  It  was  clear  that  the 
estate  was  created  upon  condition.  There 
had  been  an  actual  re-entry,  and  the  deci- 
sion of  this  court  was  simply  to  the  effect 
that,  under  these  circumstances,  plaintiff 
is  "in  a  position  to  maintain  his  action  for 
the  cancelation  of  the  deed  and  the  quieting 
of  his  title."  In  Liebrand  v.  Otto,  66  Cal. 
242,  an  action  to  have  declared  and  en- 
forced a  forfeiture,  the  declaration  of  this 
court  is  that  the  plaintiff  Had  granted  cer- 
tain lands  to  the  Santa  Cruz  Railroad  Com- 
pany upon  certain  expressed  conditions  to 
be  performed  by  the  latter.  The  railroad 
company  had  failed  to  perform,  and  plain- 
tiff had  re-entered.  It  was  held  that  his 
re-entry  and  continued  possession  excused 
his  delay  in  resorting  to  equity  to  remove 
the  cloud  from  his  title.  In  Quatman  v. 
McCray,  128  Cal.  285,  60  Pac.  855,  the  deed 
declared  as  follows:  "And  this  conveyance 
is  made  upon  the  following  express  condi- 
tion, namely,"  etc.  The  defense  was  merely 
that  there  had  been  no  breach  of  the  con- 
dition. We  have  thus  briefly  considered  the 
California  cases  upon  which  respondent 
relies.  Upon  the  other  hand,  such  cases  as 
Ecroyd  v.  Coggeshall,  21  R.  I.  1,  79  Am.  St. 
Rep.  741,  41  Atl.  260;  Packard  v.  Ames,  16 
Gray,  327;  Kilpatrick  v.  Baltimore,  81  Md. 
179,  27  L.R,A.  643,  48  Am.  St.  Rep.  509,  31 
Atl.  805;  Faith  v.  Bowles,  86  Md.  13,  63 
Am.  St.  Rep.  489,  37  Atl.  711;  Rawson  v. 
School  Dist.  7  Allen,  125,  83  Am.  Dec.  670; 
Page  V.  Palmer,  48  N.  H.  386;  Conningham 
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Evidence  of  other  assaults  made  at 
about  the  time  of  one  for  which  ac- 
tion for  damages  is  brought  1173 

Determination  of  the  value  of  the  use 
or  rental  of  property  499 

Perjury :  establishment  of  falsity  of 
testimony  by  circumstantial  evidence.     513 

Applicability  of  rule  that  conviction  of 
perjury  cannot  rest  upon  uncorrobo- 
rated evidence  of  a  single  witness, 
to  prosecution  for  Erabornation  of 
perjury  307 

execution. 

Exemptions  from,  see  Exemptions. 

Bxemptlons. 

Of  homestead,  see  Homestkad. 
Exemption  from  taxation,  see  Taxes. 
Exemption  of  piano  from  seizure  under 
execution  77 

Farmers. 

Combination  among  farmers  or  stock 
raisers  as  a  monopoly  1104 

Fire   department. 

Municipal  liability  for  acts  or  negligence 
of  members  of  68 

Fire   insurance* 

See    INSUBANCB. 

Fires. 

On    railroad   right   of  way,   see   Rail- 

SOADS. 

Food. 

Validity  of  regulations  as  to  weight  of 
loaf  of  bread  632 

Forfeiture. 

Of  insurance  policy,  see  Insdbancb. 

Fornter  Jeopardy. 

See  Cbiminal  Law. 

Fraud  and  deceit. 

Title  secured  by  one  purchasing  goods 
with  Icnowledge  that  he  cannot  pay 
for  them  1 

Friend  of  court. 

Right  of  stranger  to  an  action  to  appear 
as  amicus  curiw  to  protect  Interest 
of  infants  1182 

Gaming:. 

Criminal    responsibility    of    lessor    of 

gambling  house  863 

Pool  selling  as  a  nuisance  161 

Gas. 

See  Mines. 

Grand   Jury. 

Absence  of  foreman  or  juryman  from 
grand  jury  room  1142 

44  L.R.A.(N.S.) 


Guaranty. 

Necessity  of  new  consideration  to  bind 
third  person  who  signs  as  guarantor 
after  execution  and  delivery  of  origi- 
nal contract  by  principal  481 

Guaranty   insurance. 

See    INSUBANCB. 

Guards. 

On  dangerous  machinery,  see  Masteb 
AND  Sbbyant. 

Habeas  corpus. 

Right  of  one  restrained  as  Insane  per- 
son to  discharge  upon  ground  of 
irregularity  or  Invalidity  of  commit- 
ment 889 

Healtb. 

Constitutionality  of  laws  "prohibiting 
carrying  on  of  employments  or  occu- 
pations upon  certain   premises  46 

HiffliTrays. 

Assessment   on,    see   Public    Impbote- 

MENTS. 

Improvement  of,  generally,  see  Public 

IMPBOVEMENTS. 

Damages  recoverable  for  delaying  per- 
son by  bloclsing  railroad  crossing         1069 

Duty  of  property  owner  to  minimize 
damages  from  change  of  grade  301 

■ 

Homestead. 

General  direction  in  will  to  pay  debts 
as  charging  homestead  1177 

House  of  ill  fante. 

See  DisoBDBBLY  Houses. 

Husband  and  frife. 

Admissibility  in  evidence  of  commanl- 
cations  between,  see  Evidence. 

Effect  of  consent  of  beneficiary  who  is 
a  married  woman  on  personal  lia- 
bility of  a  trustee  for  losses  to  trust 
estate  from  investments  087 

Illegitimates. 

Who  may  recover  for  services  rendered 
by  an  illegitimate  child  1137 

Imitation. 

See  irNFAiE  Competition. 

Incompetent  persons. 

Presumption  and  burden  of  proof  as  to 
sanity  in  criminal  cases  H^ 

Right  of  one  restrained  as  insane  per- 
son to  discharge  upon  ground  of  ir- 
regularity or  inyalldity  of  commit- 
ment 389 

Indemnity  insurance. 

See  Insubancs. 

Indictment*      Information,      and     eoni- 
plalnt. 

Regularity  of  proceedings  before  grand 
jury,  see  Gbano  Jubt. 
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756 


1182 
411 


228 


Infants. 

Employment  of,  see  Mastbb  and  Sbht* 

ANT. 

Specific  performance  of  contract  to 
leave  property  to  child  In  considera- 
tion of  his  Uvlni;  with  promisor 

Right  of  stranger  to  an  action  to  ap- 
pear as  amicus  curiw  to  protect  in- 
terests of  Infant 

Liability   for  legal   serylces 

Inlierltance    tax. 

See  Taxks. 

Injunction. 

Right  to  relief,  in  absence  of  contract, 
against  sale  of,  or  proposal  to  sell, 
real  property  to  person  or  for  purpose 
regarded  as  undesirable 

Insanity. 

See  Incompetent  Pbbsons. 


Insult. 

Amount    of    damages     that    may    be 
awarded  for  insulting  language  1139 


Insurance. 

Insurance  covering  automobiles,  or  In- 
demnifying against  injury,  or  lia- 
bility for  Injury,  caused  thereby 

Animal  insurance 

Insurance,  scope,  and  effect  of  provision 
that  the  working  of  mechanics  shall 
avoid  policy 

Unsuccessful  attempt  to  collect  premi- 
um as  waiver  of  forfeiture 

Liability  of  reinsurer 

Liability      under     policy      Indemnifying 
against  liability  for  Injuries  to  com- 
pensate insured  for  expenses  Incurred 
in  successful  defense  or  compromise 
of  action 


70 
569 


148 

371 
817 


609 


Interstate  commerce* 

See   COMMBBCB. 

Intoxlcatina:  liauors. 

Right  of  action  in  the  absence  of  a  civil 
damage  act  for  injury  or  death  fol- 
lowing unlawful  sale  of  liquor  299 

Criminal  responsibility  of  lessor  of  place 
for  illegal  sale  of  Intoxicating  liquors     864 

Place  of  sale  of  intoxicating  liquor  436 

InTCStments. 

By  trustee,  see  Tbusts. 

Jeopardy. 

See  CsiMiNAL  Law. 

Judves. 

Liability  of  judicial  oflScer  to  civil  ac- 
tion for  acts  of  Judicial  nature  164 

Judgment. 

Personal  liability  of  a  trustee  for  losses 
to  trust  estate  from  loaning  money 
on  security  of  Judgment  lien  on  real 
estate  897 

Judgment  entered  upon  warrant  of  at- 
torney In  contract  made  on  Sunday        727 
44  L.R.A.(N.S.) 


Effect  of  entry  of  second  judgment 
without  vacation  or  reversal  of  first     388 

Right  to  contest  the  validity  of  a  di- 
vorce decree  after  the  death  of  one 
or  both  of  the  parties  505 

Justice   of  peace. 

Liability  for  acts  of  a  judicial  nature       164 

Landlord  and  tenant. 

Oil  and  gas  lease,  see  Mines. 

Right  of  lessee  to  sign  petition  for 
public  improvements  696 

Criminal  responsibility  of  lessor  of 
disorderly  house  859 

Parts  of  building  used  in  common  by 
all  tenants  as  part  of  works  and 
ways  of  particular  tenant  within 
employers'  liability  act  1123 

Leases  as  within  statute  declaring  that 
there  shall  be  no  Implied  covenants 
In  conveyances  of  real  property  1110 

Determination  of  the  value  of  the  use 
or  rental  of  property  499 

Lapsing. 

See  Wills. 

Lease. 

In  general,  see  Landlord  and  Tenant. 
Oil  and  gas  lease,  see  Mines. 

Leaseliold. 

Personal  liability  of  a  trustee  for  losses 
to  trust  estate  from  investing  funds 
on  security  of  leasehold  property  917 

Leval  services. 

Liability  of  Infant  for,  see  Infants. 

Legislature. 

Power  of  legislature  to  make  appro- 
priation to  compensate  injured  mili- 
tiaman 88 

Power  of  the  legislature  to  compel  mu- 
nicipality to  establish  water  or 
lighting  plant,  or  to  purchase  exist- 
ing plant  1189 

Levy  and  seisure. 

Exemption  from,  see  Bzemptionb* 

Liability  insurance. 

See  Insurance. 

Libel  and  slander. 

Measure  of  damages  for  libel  or  slander 
reflecting  on  Integrity  or  responsi- 
bility of  merchant  851 

License. 

Of    physician,    see    Physicians    and 

SUBOBONS. 

Compensation  upon  revocation  of  license 

with  respect  to  real  property  557 

Who  must  procure  plumbers*  license         1072 

Liens. 

Of  Judgment,  see  Judhment. 
Mechanics'      liens,      see      Mbchakics' 

Liens. 
Of  vendor,  see  Vbndor  and  Purchasbb. 
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Life  Inawranee. 

See  INSURANCS. 

Life   tenants. 

Effect  on  personal  liability  of  trustee 
for  losses  to  trust  estate  from  In- 
vestments, of  consent  of  beneficiary 
for   life  088 

Llffhtfl. 

Power  of  the  legislature  to  compel 
municipality  to  establish  water  or 
lighting  plant,  or  to  purchase  exist- 
ing plant  1189 

Limitation   of   liabiUtr* 

See  Cabriiibs. 

liocal   iniprovementfl* 

See  Public  iMPBOYBMaNTS. 

Ijnnatlca. 

See  INCOMPBTBNT  Pbbbons. 

Macbinerr* 

Injury  to  employee  by,  see  Mabtbb 
AND  Sbbta^. 

Maaristrates. 

Liability  for  acts  of  a  Judicial  nature    164 

MannfactnriniT* 

Making  clothing  to  measure  as  manu- 
facturing for  purposes  of  tax  laws        803 

Master  and  Servant. 

Liability  of  municipality  for  acts  of 
servants,    see    Municipal    Cobpoba- 

TIONS. 

Who  is  responsible  for  negligence  of 
chauffeur  operating  a  leased  or  dem- 
onstrating car  118 

Termination  of  contracts  of  employ- 
ment which  contain  stipulations  per- 
mitting rescission  by  the  employer 
if  the  work  is  not  satisfactorily  per- 
formed 680 

Right  to  service  reward  or  bonus,  of 
servant  discharged  without  cause 
before  stipulated  term  of  service  1214 

Duty  of  master,  in  absence  of  statute, 
to  furnish   place  for  eating   lunches  1102 

Duty  of  master  to  warn  servant  of 
danger  from  automatic  movements 
of  body  779 

Retroactive  effect  of  statutes  relative 
to  employers'  liability  for  injuries 
to  servants  841 

What  places  are  included  within  gen- 
eric term  "business  establishmont," 
"mercantile  institution,"  etc.,  as  used 
in  statutes  relating  to  the  employ- 
ment of  minors  1185 

Parts  of  building  used  in  common  by 
all  tenants  as  part  of  works  and 
ways  of  particular  tenant  within  em- 
ployers' liability  act  1123 

Applicability  of  statutes  requiring  ma- 
chinery or  other  dangerous  appliances 
or  places  to  be  guarded  to  persons 
who  voluntarily  come  in  contact 
therewith  1061 

44  L.R.A.(N.S.) 


Meclianlcs'  llena. 

Burden  of  proof  in  action 
owner  and  contractor  as  to  claims 
of  mechanics  and  materialmen  paid 
by   owner 


Memoranda* 

Admissibility    in    evidence, 
obncb. 


see    Bti- 


83 


60 


Militia. 

Power  of  legislature  to  make  appropria- 
tion to  compensate  Injured  militia- 
man 

Mines. 

Liability  of  lessee  in  oU  or  gas  leaae 
under  provision  for  rent  in  event  of 
failure  or  delay  in  developing  prem- 
ises 


Mlfltalce. 

Liability  of  carrier  for  charging  exi 
sive  fare  through  mistake 


Mobs. 

Liability  for  property  destroyed  by  mob    358 

Money  had  and  received. 

See  ASSUMPSIT. 

Monopoly  and  combination. 

Combination  among  farmers  or  sto^ 
raisers  as  a  monopoly  1104 

Comer  as  violation  of  antl-trnst  or 
monopoly  act  325 


Mortarave. 

Right  of  mortgagor  or  owner  of  eiinity 
of  redemption  to  maintain  action  for 
money  had  and  received  for  surplus 
received  by  mortgagee  on  sale  of 
property 

Personal  liability  of  a  trustee  for  losses 
to  trust  estate  from  investments  in 
real  estate  securities 

Validity  of  mortgage  given  to  secure 
imperfectly  executed  note  or  bond 


1041 


893 


1153 


Mnnicipal   corporations. 

Bonds  of,  see  Bonds. 
Power    of    the    legislature    to    compel 
municipality    to   establish    water   or 
lighting   plant,    or    to    purchase    ex- 
isting plant 
Power  to  establish  building  line 
Liability  for  property  destroyed  by  mo^ 
Municipal   liability   for   acts   or   negli- 
gence of  members  of  fire  department 

Nevlivenee. 

In  use  of  automobile,  see  Automobilb*. 
Of  carrier  or  passenger,  see  CAfijiiKBa. 
Of  master  or  servant,  see  Mastbb  and 

Shkvant. 
Of  trustee  in  making  investments, 

Trusts. 
Presumption  of,  see  Evidbncr 

FTeflTOtiable  instrnments. 

See  Bills  and  Notks. 


1189 

1030 

358 

68 
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Am  miiaiice,  see  Nuisanoi. 

lV«tiee* 

Who  entitled  to  notice  to  redeem  from 
tax  tale 

N«iMmce. 

Pool  Mlling  as  a  nuisance 

Noise  with  or  without  vibration  inci- 
dent to  lawful  industrial  business,  as 
nuisance 


I 


666 


161 


2S6 


When  action  against  officers  is  deemed 
to  he  action  against  the  stats  189 

Oil. 

See  Miifms. 

Paremt  and  elilld. 

Who  may  recover  for  services  rendered 
hj  an  illegitimate  child  1187 

Patents. 

Implication  from  use  of  patented  arti- 
cle, of  promise  to  pay  royalty  833 

Pa^vnbrolcera. 

Constitutionality  of  statute  limiting 
hours  of  pawnbrokers'  business  1089 

Perlnrr* 

Establishment  of  falsity  of  testimony 
by  drcumstantittl  evidence  018 

Applicability  of  rule  that  conviction  of 
perjury  cannot  rest  upon  uncorrob- 
orated evidence  of  a  single  witness, 
to  prosecution  for  subornation  of 
perjury  807 

Pemenal    property. 

Personal  liability  of  a  trustee  for 
losses  to  trust  estate  from  investing 
funds  on  security  of  920 

Petition. 

For    public    Improvement,    see    Public 

IMPBOVSMBNTS. 

Pliyaiciana  and  anrveona. 

Right  of  unlicensed  physician  to  act  as 
employee  of  licensed  one  1089 

Piano. 

Exemption  of  piano  from  seizure  under 
execution  77 

Plat. 

Dedication  by,  see  Dbdication. 

Ple4«e  and  collateral  aeenrltjr. 

Personal  liability  of  a  trustee  for 
losses  to  trust  estate  from  invest- 
ments on  secnrity  of  pledge  of  per- 
sonal property  920 

Plnntbers. 

Who   must   procure   plumber's   license, 
see  LicKNSJB. 
44  L.R^.(N.S.) 


Police  power. 

Bee  CoNSTiTUTiONAii  Law* 

Pool  eellinv. 

Bee  Nuisance. 

Power    of    attorney. 

Judgment  entered  upon  warrant  of  at- 
torney in  contract  made  on  Sunday    727 

Preaeriptlon. 

Basement  by,  see  BASBMBifTa. 

Preanmptiona. 

Bee  BviDENCii. 

Principal  and  avent. 

Effect  of  misconduct  of  agents  on  per- 
sonal liability  of  trustee  for  losses 
to  trust  estate  from  Investments  976 

Principal  and  anrety. 

Surety  on  ball  bond,  see  Bail  and 
Rbcoonizancb. 

Necessity  of  new  consideration  to  bind 
third  person  who  signs  as  surety 
after  execution  and  delivery  of  origi- 
nal contract  by  principal  481 


Pri-vlleved  comi 

Bee  EviDBNCB. 


innicationa* 


Proceaa.  * 

See  Wbit  and  Pbocbss. 

Proatitntion. 

Bee  DlBOBDEBLT   HOUSBB. 

Proximate    canae. 

Damages  recoverable  for  delaying  per- 
son by  blocking  railroad  crossing  1069 

Pnblic  impro-vementa. 

Right  of  abutting  owner  to  make  im- 
provements in  street  562 

Right  of  lessee  to  sign  petition  for 
public  Improvements  696 

What  constitutes  reconstruction,  as  dis- 
tinguished from  repair,  of  pavement     500 

Tax,  or  assessment  for  public  improve- 
ment, on  highway  836 

Liability  to  local  assessment  for  bene- 
fits of  property  exempt  from  gen- 
eral taxation  57 

Pnblic   money. 

Power  of  legislature  to  make  appropria- 
tion to  compensate  Injured  militiaman      88 

Pnblic   property. 

Liability  to  assessment  for  public  Im- 
provements,   see    Public    Impbovb- 

IfBNTB. 

Pnblic   aecnritiea. 

Personal  liability  of  a  trustee  to  trust 
estate  for  losses  from  investments  in    887 

Pnblie  trial. 

Bee  Cbiminal  Law. 
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Rnllroads. 

Contract  exempting  railroad  company 
from  liability  for  burning  building 
upon  Us  right  of  way  1127 

Damages  recoverable  for  delaying  per- 
son by  blocking  railroad  crossing         1069 


Rape. 

Right  of  court  to  exclude  public  from 
court  room 


583 


Real  property. 

Jurisdiction   of   action   concerning,   see 

Courts. 
Covenants   as   to,   see   Covin  ants   and 

Conditions. 
License  with  respect  to,  see  License. 
Personal  liability  of  a  trustee  for  losses 

to  trust  estate  from  Investments   In 

real  estate  or   real  estate   securities 

893,  929,  964 

Redemption. 

From  mortgage,  see  Mobtqagb. 
From  tax  sale,  see  Taxes. 
From  sale  enforcing  vendor's  lien,  see 
Vendob  and  Pubchasbb. 

Reinsurance. 

See  INSUBANCB. 

Repair. 

Of    pavement,    see    Public    Iicpboyb- 

MBNTS. 

Residuary  cianae. 

See  Wills. 

Reversion. 

See  Dbbds. 

Reversionary  interest. 

Personal  liability  of  a  trustee  for 
losses  to  trust  estate  from  investing 
funds  on  security  of  918 

Revocation. 

Of  license,  see  Licbnsbi 

Riots. 

See  Mobs. 

Royalties. 

See  Patents. 

Sale. 

Title  secured  by  one  purchasing  goods 
with  knowledge  that  he  cannot  pay 
for  them  1 

Sanity. 

See  Incompetent  Persons. 

Schools. 

Reverter  of  land  conveyed  for  school 
purposes  1220 

Secrets. 

See  Tbadb  Secrets. 

Simulation. 

See  Unfair  Competition. 
44  L.R.A.(N.S.) 


733 


Specific    performance. 

Specific  performance  of  contract  to 
leave  property  in  consideration  of 
services  or  support 

Specific  performance  of  contract  to 
leave  property  to  child  in  considera- 
tion of  his  living  with  promisor  736 

Speedy  trial. 

See  Criminal  Law. 


State. 

Bonds  of,  see  Bonds. 
When  action  against  officers  is  deemed 
to  be  action  against  the  state 


189 


23 


419 


841 


Statutes. 

Scope  and  effect  of  statutes  making 
competent  entries,  memoranda,  and 
declarations  of  a  deceased  person 

Retrospective  operation  of  succession 
tax  statute 

Retroactive  eflPect  of  statutes  relative 
to  employers*  liability  for  injuries  to 
servants 


Stock  raisers. 

Combination   among,   as   monopoly. 
Monopoly  and  Combinations. 

Subornation  of  perjury. 

See  Pbbjdbt. 


Succession  tax. 

See  Taxbs. 

Suntmons. 

See  Wbit  and  Pbocbss. 

Sunday. 

Retention  of  consideration  as  defeating 
defense  that  contract  was  made  on 
Sunday  289 

Judgment  entered  upon  warrant  of  at- 
torney In  contract  made  on  Sunday    727 


Support. 

Specific  performance  of  contract  to  leave 
property  in  consideration  of  services 
or  support 


733 


58d 

303 

666 
419 


Taxes. 

Liability  of  grain  to  taxation  while  in 
elevator  in  course  of  interstate  trans- 
portation 

Making  clothing  to  measure  as  manu- 
facturing  for   purposes   of   tax   laws 

Who  entitled  to  notice  to  redeem  from 
tax  sale 

Succession  tax :  retrospective  operation 

Tenements. 

Constitutionality  of  laws  prohibiting 
carrying  on  of  certain  employments 
or  occupations  in  46 

Trade    secrets. 

Protection  of  trade  secrets  1160 

Trusts. 

Illegal  trusts,  see  Monopoly  and  Com- 
binations. 
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Personal  liability  of  a  trustee  for  losses 
to  trust  estate  from  inyestments 


873 


Unfair  competition. 

InfrlDgement  or  unfair  competition  •  In 
simulating  toy  or  other  article  of 
no  utility  which  is  a  diminutive  rep- 
lica of  article  in  general  use  1067 

United  States. 

Bonds  of,  see  Bonds. 


Vendor  and  pnrcbaser. 

Effect  of  plat  as  to  which  purchaser  of 
property  affected  thereby  has  no  no- 
tice 

Substitute  conyeyances 

Right  to  redeem  from  sale  enforcing 
vendor's  lien 

Right  to  relief,  in  absence  of  contract, 
against  sale  of  or  proposal*  to  sell 
real  property  to  person  or  for  pur- 
pose regarded  as  undesirable 

Vibration. 

As  nuisance,  see  Nuisakcb. 

IVaiver. 

Of  right  by  accused,  see  Cbiminal  Law. 
By  insurer,  see  Insuramcb. 
44  L.R.A.(N.S.) 


231 
838 

285 


228 


IVarninv. 

To  servants,  see  IIastbb  and  Sbbyamt. 

IVaters* 

Power  of  the  legislature  to  compel 
municipality  to  establish  water  or 
lighting  plant,  or  to  purchase  exist- 
ing pUnt  1189 

IVajr  of  neceaeitjr. 

See  Easbmbnts. 


IVeigrlitB  amd  meaanrea. 

Validity  of  regulations  as  to  weight  of 
loaf  of  bread 

IVillB. 

Specific  performance  of  contract  to  will 

property,  see  Wills. 
Right  to  question  power  of  corporation 

to  take  by  will  property  in  excess  of 

its  charter  authority 
General  directions  in,  to  pay  debts,  as 

charging  homestead 
Devolution  of  lapsed  legacy  or  devise 

where  will  contains  residuary  clause 

IVrit  and  process. 

Complaint  as  aiding  defective  summons 
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GENERAL  INDEX 

NOTB8  ARB  IHDBXBD  B7  THB  WORD   "AMNOTATBD"    AVTBR  THB  PARAQBAPH6  TO 

WHICH  THKT  APPLY. 

[(Separate  Index  to  Notes  Precedes  this.)] 


ABATEMIBNT  AND  REVIVAIj. 

•  1  he  pendency  of  an  action  by  a  rail- 
road contractor  against  the  receiver  and 
trustees  for  bondholders,  to  foreclose  a  me- 
chanics' lien,  will  abate  a  subsequent  action 
by  the  trustees  to  foreclose  the  mortgage 
against  the  lien  claimants,  although  other 
alleged  lien  claimants  are  made  parties 
thereto.  Moore-Mansfield  Constr.  Co.  ▼. 
Indianapolis,  N.  &  Ti  E.  R.  Co.  44:  8x6, 
101  N.  E.  296,  —  Ind.  — . 

ABIIilTT. 

Presumption  as  to,  see  Evidence,  4. 

\BUSE  OF  PROCESS. 

Liability  for,  see  False  Imprisonment; 
Malicious  Prosecution. 

ACCIDENT. 

Presumption  of  negligence  from,  see 
Evidence,  9-11. 

Evidence  of  other  accidents,  see  Evi- 
dence, 48. 

ACCIDENT  INSURANCE. 

See  Instirance. 

ACCOMPLICE. 

Corroboration  of,  see  Evidence,  68. 

ACTION  ON  THE  CASE. 

See  Case. 


ACTION   OR  SUIT. 

Abatement  of,  see  Abatement  and  Re- 
vival. 

Prematurity  of  act  on,  against  adminis- 
trators, see  Executors  and  Admin- 
istrators. 

By  or  against  infant,  see  Infants,  6. 

Parties  to,  soe  Parties. 

Sustaining  complaint  in  action  on  con- 
tract as  one  for  action  in  tort,  see 
Pleading,  2. 

Against  state,  see  State,  1-3. 

Venue  of,  see  Venue. 

1.  Demand  and  refusal  to  pay  are  not 
necessary  to  perfect  a  cause  of  action 
against  an  attorney  who,  having  made  a 
collection  for  a  client,  fails  to  remit  the 
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proceeds  to  the  client  within  a  reasonable 
time  after  receiving  payment,  or  to  notify 
the  latter  of  his  readiness  to  pay.  Ott  v. 
Hood,  44:  534,  139  N.  W.  762,  162  Wis.  97. 
2.  Under  the  rule  of  decision  in  the 
Indian  territory  prior  to  statehood,  where 
structures  and  appurtenances  contributing 
to  an  injury  to  land  were  of  a  permanent 
nature,'  and  their  injurious  use  continued 
for  a  long  number  01  years,  without  effort 
to  abate,  all  damages  for  injury  to  adjacent 
lands,  both  present  and  prospective,  were 
recoverable  in  a  single  action.  Choctaw, 
0.  &  6.  R.  Co.  y.  Drew,  44:  38,  130  Pac. 
1149,  —  Okla.  — . 

ADJOURNMENT. 

See  Continuance  and  Adjournment. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMISSIONS. 

See  Stipulation. 

ADOPTION. 

Inheritance  by  or  through  adopted 
children,  see  Descent  and  Distribu- 
tion. 

Of  child,  generally,  see  Parent  and 
Child. 

ADVERSE  POSSESSION. 

Easement  by  prescription.  Bee  Eaae- 
ments,  2-4, 

As  to  limitation  of  actions,  see  Limita- 
tion of  Actions. 

Prescriptive  right  to  maintain  canal 
to  convey  water,  see  Waters,  6. 


AFFIDAVITS. 

Filing  of,  on  foreclosure  of  chattel 
mortgage,  see  Chattel  Mortgage, 
2. 

For  change  of  venue,  see  Venue. 

AGE. 

Evidence  on  question  of,  see  A{)peal  and 

Error,  36. 
Misstatement    of    age   of    insured,   sec 

Insurance,  4. 
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AGENCY. 

See  Principal  and  AgenL 

AGISTERS. 

1.  A  bailee  of  cattle  to  be  cared  for  for 
hire  must,  in  order  to  absolve  himself  from 
liability  in  case  an  excessive  number  die 
in  his  possession,  show  that  the  loss  was 
not  due  to  his  negligence.  Nutt  v.  David- 
son, 44:  1 170,  131  Pac.  390,  —  Colo.  — . 

2.  A  bailee  of  cattle  for  hire,  which,  by 
the  owner's  direction,  are  placed  in  a  cer- 
tain pasture  upon  the  bailee's  representa- 
tion that  the  place  is  suitable,  must  exer- 
cise ordinary  care  to  prevent  their  injury 
by  changing  conditions  rendering  the  place 
improper,  or  to  inform  the  owner  of  the 
change.  Nutt  v.  Davidson,  44:  1170,  131 
Pac.  390,  —  Colo.  — . 

ALIENATION  OP  AFFECTIONS. 

Evidence  in  action  for,  see  Evidence, 
36,  37. 

AMBIGUITY. 

In  summons,  see  Writ  and  Process,  1. 

AMENDMENT. 

Of  appeal  bond,  see  Appeal  and  Error, 

9. 
Of  findings  of  fact,  see  Trial,  12,  13. 

AMICUS    CURIAE. 

After  an  attorney  for  a  party  to  a 
pending  action  has  been  discharged  by  his 
client,  and  after  the  latter  has  stipulated 
with  his  adversary  for  a  decree  disregard- 
ing the  rights  of  minors  who  are  not  par- 
ties to  the  suit,  the  attorney,  as  a  friend 
of  the  court,  may  properly  suggest  facts 
necessary  to  the  protection  of  the  minors. 
Jones  V.  Hudson,  44:  X182,  141  N.  W.  141, 
—  Neb.  — . 

ANIMALS. 

As  to  agistment,  see  Agisters. 

Transportation  of,  see  Carriers,  14. 

Judicial  notice  as  to  conditions  created 
by  keeping  of  hogs  in  thickly  pop- 
ulated sections,  see  Evidence,  1. 

Insurance  on,  see  Insurance,  16. 

Liability  of  lessee  placing  diseased 
horse  in  barn,  to  reimburse  lessor 
for  resulting  loss,  see  Landlord 
and  Tenant,  1. 

Regulating  keeping  of  hogs  within 
limits  of  municipality,  see  Munici- 
pal Corporations,  2. 

Liability  of  retailer  of  mill  feed  for 
injury  to  cattle  caused  thereby, 
see  Negligence,  1. 

Proximate  cause  of  injury  to,  see  Prox- 
imate Cause,  2. 

A  turkey  is  an  animal  within  the 
meaning  of  a  statute  rendering  the  owner 
of  a  dog  liable  for  injury  indicted  by  it, 
upon  any  sheep,  swine,  cattle,  or  other 
domestic  animal.  Holcomb  v.  VanZvlen, 
44:  607,  140  N.  W.  621,  —  Mich.  — .  " 

( Annotated ) 
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ANSWER. 

See   Pleading,  5,  0. 

ANTI-TRUST  ACT. 

Combinations  in  violation  of,  see  Mo- 
nopoly and  Combinations. 

APPEAL  AND  ERROR. 

Effect  of  reversal  on  former  jeopardy, 

see  Criminal  Law,  8. 
As  adequate  remedy  which  will  prevent 

issuance  of  writ  of  prohibition,  see 

Prohibition. 

Rl^ht  to  appeal. 

1.  The  legislature  may  make  the  juris- 
diction of  the  trial  court  final  when  once 
established  in  proceedings  for  contesting 
local  option  elections,  notwithstanding  the 
Constitution  provides  that  the  supreme 
court  is  vested  with  power  to  issue  writs 
of  review  to  the  complete  exercise  of  its 
appellate  and  revisory  jurisdiction,  since 
the  determination  of  election  contests  is 
one  of  legislative,  rather  than  of  judicial, 
power.  State  ex  rel.  !McCal1um  v.  Superior 
Ct.     44:  1209,   129  Pac.  900,  —  Wash.  — . 

(Annotated) 

2.  A  city  may  sue  out  a  writ  of  error 
to  review  a  judgment  discharging  one  ac- 
cused of  violating  an  ordinance  subjecting 
him  to  a  penalty.  St.  Louis  v.  Bender,  44: 
1072,  164  S.  W.  88,  248  Mo.  113. 

3.  A  judgment  of  a  Federal  circuit 
court  sustaining  a  demurrer  to  certain 
counts  in  an  indictment  charging  violations 
of  the  anti-trust  act  of  July  2,  1890,  upon 
the  ground  that  the  acts  charged  are  not 
within  the  condemnation  of  that  statute, 
is  based  upon  a  construction  of  such  stat- 
ute within  the  meaning  of  the  act  of  March 
2,  1907,  governing  the  right  of  the  govern- 
ment to  a  review  in  a  criminal  case.  Unit- 
ed States  V.  Patten,  44:  325,  33  Sup.  Ct. 
Rep.  141,  226  U,  S.  525,  57  L.  ed,  — . 
Jurlsdietlon  of  United  States  Supreme 

Court. 

4.  The  Federal  Supreme  Court,  when 
reviewing,  under  the  criminal  appeals  act 
of  March  2,  1907  (34  Stat,  at  L.  1246,  chap. 
2564),  the  judgment  of  a  Federal  circuit 
court  whose  ruling  sustaining  a  demurrer 
to  certain  counts  in  an  indictment  charging 
violations  of  the  anti-trust  act  of  Julv  2. 
1890  (26  Stat,  at  L.  209,  chap.  647),\vas 
based  upon  the  construction  of  that  stat- 
ute, must  accept  the  circuit  court's  c^m- 
struction  of  the  counts  of  the  indictment, 
and  can  consider  only  whether  the  decision 

\  that  the  acts  charged  are  not  condemned 
as  criminal  by  the  statute  is  based  upon 
an  erroneous  construction  of  that  statute. 
United  States  v.  Patten,  44:  325,  33  Sup. 
Ct.  Rep.  141,  226  U.  S.  625,  67  L.  ed.  — . 
Transfer   of   cause;   parties. 

5.  That  a  notice  of  appeal  in  a  criminal 
case  is  not  given  to  the  prosecuting  attor- 
ney until  after  the  transcript  and  briefs 
have  been  filed  in  the  appellate  court  will 
not  destroy  the  jurisdiction  of  that  court, 
although  it  is  not  strictly  in  the  order  re- 
quired by  statute,  if  it  is  given  within  the 
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time  allowed  for  perfecting  the  appeaL 
Merrill  v.  State,  44:  439,  93  N.  E.  857,  176 
lud.  139. 

6.  Under  act  No.  173  of  1902,  all  mu- 
nicipal boards  or  commissioners  exercising 
public  functions  or  performing  adminis- 
trative acts  are  exempt  from  furnisbing 
a  bond  for  appeal,  and,  as  the  board  of  fire 
commissioners  for  the  city  of  New  Orleans 
is  a  public  functionary,  it  need  not  furnish 
sucb  a  bond.  Martin  v.  Board  of  Fire 
Comrs.  44:  68,  61   So.  197,  —  La.  — . 

7.  Where  a  litigant  in  a  justice  court, 
in  anticipation  of  defeat,  together  with 
sureties,  executes  an  appeal  bond  .some  days 
before  the  trial  of  his  case,  and  takes  it 
with  him  for  use  in  case  it  is  needed,  and 
the  sureties  understand  that  it  will  be 
80  used,  upon  the  filing  and  approval  of 
same  by  the  justice  of  the  peace,  it  is  a 
binding  obligation,  and  will  support  the 
appeal.  Harper  v.  Pierce,  44:  1144,  132 
Pac.  667,  —  Okla.  — .  (Annotated) 

8.  The  omission  of  the  condition  "to 
prosecute  the  appeal  to  effect  and  without 
unnecessary  delay"  from  an  appeal  bond  in 
a  justice  court  is  a  mere  irregularity,  and 
does  not  render  the  bond  void.  Harper  v. 
Pierce,  44:  1144,  132  Pac.  607,  —  Okla.  — . 

9.  On  motion  in  the  countv  court  to 
dismiss  an  appeal  on  account  of  the  omis- 
sion of  the  condition  "to  prosecute  tlie  ap- 
peal to  effect  and  without  unnecessary  de- 
lay" from  the  appeal  bond,  the  court,  on 
motion  of  appellant,  should  permit  an 
amended  or  substituted  bond  to  be  filed. 
Harper  v.  Pierce,  44:1x44,  132  Pac.  667,  — 
Okla.  — . 

Record  on  appeal. 

10.  To  enable  the  appellate  court  to  con- 
sider the  evidence  on  which  a  chancellor's 
findings  are  based,  it  must  be  attached  to 
and  submitted  by  the  chancellor's  report. 
Barber  v.  Bailey,  44:  98,  84  Atl.  608,  —  Vt. 

11.  To  warrant  consideration  on  appeal 
of  the  admission  of  irrelevant  evidence,  the 
bill  of  exceptions  roust  show  the  irrelevancy. 
Spearman  v.  State,  44:  243,  152  S.  W.  915, 

—  Tex.  Grim.  Rep.  — . 

12.  An  answer  to  an  appeal,  asking  for 
an  amendment  of  the  judgment,  must  be 
filed  within  three  days  after  the  case  has 
been  set  for  hearing  in  this  court,  and,  un- 
less it  is  timely  filed,  it  will  be  dismissed. 
Martin .  v.  Board  of  Fire  Comrs.  44:  68, 
61  So.  197,  —  La.  — . 

13.  Where  the  case  against  one  of  two 
codefondants  has  been  dismissed,  this  co- 
defendant  is  without  right  to  answer  an 
appeal  taken  by  the  other  codefen<hmt,  and 
to  ask  for  the  amendment  of  the  judgment 
rendered  in  favor  of  the  plaintiff.  Martin 
V.  Board  of  Fire  Comrs.  44:  68,  61  So.  197, 

—  La.  — . 

Objections     and      exceptions;      raising 
questions  in  lower  court. 

14.  An  exception  to  remarks  of  counsel 
in  opening  his  case  to  the  jury  raises  no 
question  ifor  the  considt^ration  of  the  ap- 
pellate court.  Ickes  v.  Ickes,  44:  11 18,  85 
Atl.  885,  237  Pa.  682. 
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15.  The  question  of  error  in  refusing  a 
special  instruction  cannot  be  raised  by  mere- 
ly stating  error  in  failing  to  give  it,  with- 
out anything  to  show  why  it  should  have 
been  given.  Spearman  v.  State,  44:  243, 
152  S.  VV.  915,  —  Tex.  Crim.  Rep.  — . 

16.  Where  an  error  is  apparent  on  the 
judgment  roll  or  record  of  the  trial  court, 
the  same  will  be  considered  on  review  here, 
although  no  exception  was  taken  thereto. 
Grissom  v.  Beidleman,  44:  411,  129  Pac. 
853,  —  Okla.  — . 

17.  Questions  regarding  the  admission 
and  rejection  of  evidence  cannot  be  con- 
sidered on  appeal  if  no  exceptions  were  filed 
in  the  trial  court  and  the  questions  were 
not  insisted  on  when  the  decree  was  ren- 
dered. Barber  v.  Bailey,  44:  gS,  84  Atl. 
608,  —  Vt.  — . 

Presnmptions. 

18.  An  appellate  court  will,  when  neces- 
sary to  support  a  decree  enjoining  an  at- 
tempted use  of  a  right  of  way  claimed  as 
an  easement  because  of  sixty  years'  use, 
assume  that  the  trial  court  inferred  from 
the  facts  found  that  the  use  had  been  per- 
missive, and  not  hostile.  Barber  v.  Bailey, 
44:  98,  84  Atl.  608,  -—  Vt.  — . 

19.  The  presumption  of  innocence  no 
longer  prevails  upon  appeal  from  a  convic- 
tion in  a  criminal  prosecution,  but  the  coun- 
ter presumption  prevails  that  the  accused 
is  guilty.  Edwards  v.  State,  44:  701,  131 
Pac.  956,  —  Okla.  Crim.  Rep.  — . 

20.  It  will  not  be  presumed  upon  an  ap- 
peal from  a  conviction  of  a  criminal  charge 
that  the  trial  judge,  the  county  attorney, 
and  the  jury  entered  into  a  conspiracy  un- 
lawfully to  deprive  the  accused  of  his  liber- 
ty, or  that  either  of  them  have  not  faith- 
fully performed  their  respective  duties,  but, 
on  the  contrary,  every  presumption  will  be 
indulged  in  favor  of  the  rulings  of  the  trial 
court,  the  regularity  of  the  proceedings,  and 
the  correctness  of  the  verdict  of  the  jury. 
Edwards  v.  State,  44:  701,  131  Pac.  956,  — 
Okla.  Crim.  Rep.  —  . 

What  reviewable,  generally. 

21.  Upon  a  petition  in  error  to  reverse 
a  judgment  by  default,  such  defects  in  the 
petition  as  could  have  been  taken  advantage 
of  under  general  demurrer  may  be  brought 
under  review;  and,  if  the  allegation  of  the 
petition  is  insuflficient  to  sustain  the  judg- 
ment, the  same  will  be  reversed.  Grissom  v. 
Beidleman,  44:  411,  129  Pac.  853,  —  Okla. 

22.  That  a  judgment  is  not  supported 
by  the  complaint  or  findings  may  be  re- 
viewed upon  appeal  from  the  judgment. 
Van  Busk  irk  v.  Kuhns,  44:  710,  129  Pac. 
587,    164   Cal.  472. 

Discretionary  matters. 

23.  An  application  for  a  continuance  is 
addressed  to  the  discretion  of  the  trial 
court  and  the  ruling  of  the  court  thereon 
will  not  be  reviewed  upon  appeal  unless  it 
is  made  to  appear  from  the  record  that  this 
discretion  has  been  abused.  Edwards  v. 
State,  44:  701,  131  Pac.  0.)6,  —  Okla.  Crim. 
Rep.  — . 

24.  Where   the   evidence    shows    that   a 
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witness  who  had  testifled  upon  a  prelim- 
inary trial  could  not  be  found  by  the  offi- 
cers after  a  diligent  search,  the  trial  court 
has  a  right,  in  the  exercise  of  its  discretion, 
to  permit  the  admission  of  such  testimony 
against  a  defendant,  and  upon  appeal  it 
will  be  presumed  that  this  discretion  was 
properly  exercised,  in  the  absence  of  a  show- 
ing to  the  contrary.  Edwards  v.  State,  44: 
701,  131  Pac.  966,  —  Okla.  Crim.  Rep.  — . 

26.  An  application  for  a  change  of 
venue  is  addressed  to  the  discretion  of  the 
trial  court,  and  the  ruling  of  the  court 
thereon  will  not  be  reviewed  upon  appeal  in 
the  absence  of  a  showing  that  the  court 
abused  its  discretion.  Edwards  v.  State, 
44:  70Xy  131  Pac.  966,  —  Okla.  Crim.  Rep. 

Qnestions  not  raised  below. 

26.  The  jurisdiction  of  a  court  of  equity 
to  enjoin  an  attempted  use  of  a  right  of 
way  cannot  be  questioned  for  the  first  time 
on  appeal.  Barber  v.  Bailey,  44:  98,  84  Atl. 
608,  —  Vt.  — . 
Review  of  facts. 

27.  The  court  on  appeal  cannot  inquire 
whether  or  not  a  finding  by  the  jury  which 
is  permitted  to  remain  a  part  of  the  ver- 
dict is  supported  by  the  evidence.  Green 
v.  Miller,  44:  231,  76  S.  E.  505,  161  N.  C.  24. 

28.  Where  the  evidence  in  an  action  for 
injuries  resulting  from  an  automobile,  in 
which  the  plaintiff  was  riding,  being  driven 
over  an  embankment,  shows  that  the  acci- 
dent happened  in  broad  daylight  on  a  good 
road,  wide  enough  for  two  vehicles,  and 
where  there  was  no  obstruction  and  no  other 
vehicle  on  the  road,  and  when  the  car  was 
in  good  condition;  and  further  shows  that 
the  driver  had  at  times  before  been  driv- 
ing carelessly  and  too  near  the  edge  of  the 
road;  and  the  only  explanation  of  the  driv- 
er is  that  it  was  a  hot  day  and  he  was 
taken  with  a  period  of  dizziness,  which 
came  on  suddenly  and  lasted  but  for  a  mo- 
ment,— ^a  finding  by  the  jury  that  the  driver 
was  guilty  of  negligence  will  not  be  dis- 
tutbed  on  appeal.  Meyers  v.  Tri -State  Auto- 
mobile Co.  44:  113,  140  N.  W.  184,  —  Minn. 

29.  An  appellate  court  will  not  interfere 
with  an  award  of  $6,000  against  a  railroad 
company  as  actual  and  punitive  damages  for 
the  application  of  the  vilest  and  most  in- 
sulting epithets  by  its  agents  to  a  youth 
who  enters  its  office  to  collect  money  due 
him  for  labor  performed.  Yazoo  ft  M.  V. 
R.  Co.  V.  May,  44:  1138,  61  So.  449,  — 
Miss.  — .  (Annotated) 

30.  An  award  of  alimony  in  a  divorce 
proceeding  will  not  be  disturbed  on  appeal 
unless  a  clear  abuse  of  discretion  on  the 
part  of  the  trial  court  has  been  shown.  Van 
Gorder  v.  Van  Gorder,  44:  998,  129  Pac.  226, 
—  Colo.  — . 

31.  A  decree  awarding  a  wife  who  is  no 
longer  able  to  labor  hard,  and  is  forced  to 
seek  a  separation  by  the  misconduct  of  her 
husband,  a  moiety  of  the  property  accu- 
mulated by  their'  joint  labors  through  a 
lifetime,  will  not  be  interfered  with  on  ap- 
peal where  the  joint  property  is  sufficient 
44  L.R.A.(N.S,) 


to  support  them  both  comfortably  if  living 
together,  since  she  is  entitled  to  sufiieient 
property  to  support  her  comfortably  living 
alone.  Van  Gorder  v.  Van  Gorder,  44:  998, 
129  Pac.  226,  —  Colo.  — .         (Annotated) 

32.  Where  an  order  of  the  corporation 
commission,  requiring  an  interstate  train  to 
be  stopped  on  flag  at  a  junction  ]>oint  or 
station,  appears  to  be  desirable  for  the 
public  and  necessary  for  the  public  con- 
venience, and  proper  and  adequate  facilities 
are  not  otherwise  afforded  for  such  point, 
its  size  and  importance  being  considered, 
in  connection  with  the  service  required  on 
account  of  its  being  a  junction  point,  the 
same  will  not  be  disturbed  on  appeal.  St 
Louis  ft  S.  F.  R.  Co.  v.  Langer,  44:  478,  119 
Pac.  126,  29  Okla.  691.  (AnnoUted) 
Grounds  for  reversal. 

33.  The  omission  from  the  aummons  ox 
the  name  of  the  county  in  which  the  action 
is  brought  and.  the  amount  for  which  judg- 
ment is  demanded,  which  facts  can  be  sup- 
plied from  the  complaint  served  with  the 
summons,  is  within  a  constitutional  pro- 
vision requiring  the  appellate  court  to  af- 
firm if  the  correct  judgment  was  rendered, 
notwithstanding  any  error  committed  dar- 
ing the  trial.  First  Nat.  Bank  t.  Rusk, 
44:  138,  127  Pac.  780,  — -  Or.  — . 

34.  A  conviction  in  a  criminal  prosecn- 
tion  will  not  be  reversed  on  account  of  the  ac- 
tion of  the  trial  court  unless  it  affirmative- 
ly appears  in  the  record  that  the  court 
committed  error  during  the  trial  of  the 
case,  and  that  by  such  error  the  defendant 
was  deprived  of  a  substantial  right,  to  his 
injury.  Edwards  v.  State,  44:  701,  131  Pac 
956,  —  Okla.  Crim.  Rep.  — . 

35.  The  admission  of  evidence  relating 
to  the  pecuniary  ability  of  the  father  of  an 
infant  suing  for  damages  for  personal  in- 
juries, is  not  reversible  error,  if  it  does  not 
clearly  appear  that  but  for  such  evidence 
the  result  might  have  been  more  favorable 
to  the  complaining  party.  Kelly  v.  South- 
ern Wisconsin  R.  60.  44:  487,  140  N.  W. 
60,  162  Wis.  .328. 

36.  The  admission  in  evidence  of  a  Bible 
containing  only  a  single  entry,  upon  the 
question  of  date  of  birth,  is  not  reversible 
error  where  there  is  sufficient  other  com- 
petent evidence  to  establish  that  fact.  Rea- 
gan V.  United  States,  44:  583,  202  Fed.  488. 
—  C.  C.  A.  — . 

37.  Refusal  to  admit  in  evidence  testi- 
mony of  a  statement  by  a  man  that  a 
woman  to  whom  he  was  talking  on  a  par- 
ticular occasion  was  his  wife,  in  an  action 
to  hold  his  father  liable  in  damages  for 
separating  them,  is  immaterial  if  the  wit- 
ness identifies  the  woman  as  the  son's  wife. 
Ickes  V.  Ickes,  44:  1118,  85  Atl.  885,  237  Pa. 
582. 

38.  In  an  action  against  a  liahility  in- 
surance company  by  an  insured  who  set- 
tled a  prior  action  against  him  for  dam- 
ages which  the  insurance  company  wrong- 
fully refused  to  defend,  the  admission  of 
the  testimony  of  the  attorney  for  the  plain- 
tiff in  the  previous  suit  that,  in  his  opmion, 
he  would  have  been  able  to  prove  the  alle- 
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gations  of  the  complaint  in  that  caae,  is  not 
prejudicial  error,  where  the  decision  indi- 
cates that  no  weight  was  given  to  this 
testimony  in  so  far  as  it  related  to  the 
opinion  of  the  witness.  Butler  Bros.  v. 
American  Fidelity  Co.  44:  609,  139  N.  W. 
356,  120  Minn.  157. 

39.  The  giving  of  conflicting  instruc- 
tions is  reversible  error,  where  it  is  impos- 
sible to  determine  by  which  the  jury  was 
guided.  Nutt  v.  Davidson,  44:  X170,  131 
Pac.  390,  —  Colo.  — . 

40.  To  warrant  reversal  for  remarks  of 
counsel  in  his  argument  to  the  jury,  thev 
must  be  prejudicial.  Pigford  v.  Norfolk 
Southern  K.  Co.  44:  865,  76  S.  E.  860,  160 
N.  C.  93. 

41.  Where  the  evidence  conclusively 
shows  the  guilt  of  a  defendant  of  murder, 
and  the  jury  convicts  him  only  of  man- 
slaughter, ordinarily  the  court  will  not  con- 
sider objections  to  improper  remarks  made 
by  the  county  attorney  in  his  closing  argu- 
ment to  the  jury.  Edwards  v.  State,  44: 
701,  131  Pac.  956,  —  Okla.  Crim.  Rep.  — . 

42.  Where  issues  of  fact  are  presented 
by  the  pleadings  and  supported  by  evidence, 
and  the  facts  are  disputed,  or  the  credibili- 
ty of  witnesses  is  drawn  in  question,  or  a 
material  fact  is  left  in  doubt,  or  there  arc 
inferences  to  be  drawn  from  facts  proven, 
the  case,  under  proper  instructions,  should 
be  submitted  to  the  jury;  and  it  is  rever- 
sible error  in  such  case  to  sustain  a  mo- 
tion to  direct  a  verdict.  Adams  v.  Goon, 
44:  624,  129  Pac.  861,  —  Okla.  — 

43.  A  verdict  of  guilty  upon  the  uncor- 
roborative  testimony  of  an  accomplice  is 
contrary  to  the  law*  and  to  the  testimony, 
and  as  such  will  be  set  aside.  Head  v. 
State,  44:  871,  131  Pac.  937,  —  Okla.  Crim. 
Rep.  — 

44.  A  Judgment  will  not  be  reversed  to 
permit  the  recovery  of  nominal  damages. 
Checkley  v.  Illinois  C.  R.  Co.  44:  1x27,  100 
N.  E.  942,  267  111.  491. 

46.  Where,  in  an  action  in  damaj^es  for 
false  statements  as  to  the  plaintiff's  in- 
solvency, it  is  shown  that  the  defendant  in 
a  rather  exultant  manner  falsely  stated  to 
different  persons  that  the  plaintiff,  a  mer- 
chant, had  failed  in  business,  and  that  the 
defendant  had  seen  the  bankrupt  papers 
in  the  court,  and  it  appeared  that  the  plain- 
tiff was  injured  in  his  business  as  the  con- 
sequence of  such  false  statement,  and  a 
judgment  for  $5,000  is  rendered,  the  amount 
is  not  so  large  as  to  call  for  interference 
by  the  appellate  court.  Wolkowsky  v.  Gar- 
funkel,   44:  351,    60   So.    791,   —   Fla.   — . 

(Annotated) 
Judgment. 

46.  On  appeal,  after  a  cause  has  been 
fully  argued  and  regularly  submitted  on  its 
merits,  the  reviewing  court  may,  for  good 
and  sufficient  reasons,  decline  to  render  a 
decree  conforming  to  a  subsequent  stipula- 
tion of  the  parties,  where  the  effect  will  be 
to  reverse  the  judgment  of  the  district 
court.  Jones  v.  Hudson,  44:  ii8a,  141  N. 
W.  141,  —  Neb.  — . 

47.  The  court  cannot,  upon  appeal  from 
44  L.R.A.(N.S.) 


a  judgment  dismissing  the  action  after  the 
entry  of  a  former  judgment  on  a  verdict  in 
plaintiffs'  favor,  interfere  with  the  judg- 
ment so  entered.  Wagner  v.  Northern  L. 
Ins.  Co.  44:  338,  126  Pac.  434,  70  Wash.  210. 
48.  Where  a  town  marshal,  in  arresting 
a  person,  beats  him  on  the  head  with  a 
loaded  pistol,  lacerating  his  scalp  so  that  he 
is  covered  with  blood,  a  judgment  for  $100 
in  an  action  brought  for  such  injuries  will 
be  increased  to*  $600.  Stoehr  v.  Payne,  44: 
604,  61  So.  206,  —  La.  — . 

APPORTIONMENT. 

Of  costs,  see  Costs  and  Fees,  2,  3. 

APPRENTICES. 

Necessity  of  procuring  license,  see  Li- 
cense, 2. 

APPROPRIATIONS. 

Judicial  review  of  appropriation  act, 
see  Courts,  8,  9. 

Raising  (question  of  validity  of  appro- 
priation in  mandamus  proceeding, 
see  Mandamus. 

Of  public  money,  for  what  purposes 
allowed,  see  Public  Money. 

The  governor  of  West  Virginia  can- 
not veto  a  general  appropriation  bill  or  an 
item  in  it  after  the  adjournment  of  the 
legislature.  Woodall  v.  Darst,  44:  83,  77  S. 
E.  264,  —  W.  Va.  — . 

ARMY  AND  NAVT. 

Appropriation  to  provide  compensation 
to  injured  members  of  National 
Guard,  see  Public  Money,  1. 

The  language  of  West  Virginia,  Code 
1906,  chap.  18,  §  47,  relating  to  provision 
for  any  member  of  the  National  Guard  "who 
shall,  without  fault  or  neglect  on  his  part, 
be  wounded  or  disabled  while  performing 
any  lawfully  ordered  duty,'*  is  sufficiently 
comprehensive  to  embrace  the  case  of  a 
member  of  the  National  Guard  who  is  in- 
jured while  going  to  the  place  of  annual 
encampment,  and  who  is  not  at  fault  when 
injured.  Woodall  v.  Darst,  44:  83,  77  S.  E. 
264,  —  W.  Va.  — . 

ARREST. 

Assault  in  effecting  arrest,  see  Assault 
and  Battery. 

Release  from,  on  bail,  see  Bail  and 
Recognizance. 

Of  passenger,  see  Carriers,  2. 

Civil  liability  for  making,  see  False  Im- 
prisonment. 

ASPORTATION. 

See  Larceny. 

ASSAUIiT  AND  BATTERY. 

Increasing  damages  on  appeal,  see  Ap- 
peal and  Error,  48. 

Measure  of  damages  for,  see  Damages, 
2. 

Evidence  in  action  for,  see  Evidence,  47. 

Where  a  town  marshal  in  arresting 


than  the  person  whom  they  arrest,  and 
together  can  readily  handle  him  without 
beating  him  on  the  head  with  a  loaded 
pistol,  at  the  risk  of  kilting  him,  thereby 
BO  lacerating  hia  scalp  that  he  ia  covered 
with  blood,  tile  niarsbal  by  whom  auch  uli- 
ivarrantcd  nssault  is  committed  will  be  held 
liable  for  damages,  Stoehr  v.  Payne,  44: 
604,  61  So.  200,  —  La.  — . 

ASSESSMENTS. 

For  insurance,  see  Insurance,  7. 
For    public    improvements,    aee   Public 
Improvements,  3-0. 

ASSIGNMENT. 

0[   negotiable  paper,  see  Bills  and  Notes. 
Of  bills  of  lading,  see  Bills  of  Lading. 


ASSUMPSIT. 

What  conatitutea  payment  of  taxes  un- 
der  dureaa,  see  Durcas. 

1.  Money  deposited  in  lieu  of  ball  for 
one  accused  of  violation  of  a  municipal  or- 
dinance may,  where  there  is  no  atatutory 
authority  to  accept  cash  bail,  be  recovereo, 
although  it  haa  been  declared  forfeited  for 
nonappearance  of  accused.  Brastield  v.  Mi- 
lan, 44:  "50,  1E6  S.  W.  926,  —  Tcnn.  — . 

(Annotated) 

2.  An  action  to  recover  money  depoaited 
in  lieu  of  bail  for  one  accused  of  violation 
of  a  municipal  ordinance  may,  where  there 
is  no  authority  to  accept  cash  hail,  be  main- 
tained by  the  one  making  the  deposit,  al- 
though he  is  not  the  defendant  in  tiie  proae- 
eution.  Braslield  v.  Milan,  44:  1150,  155  S. 
W.  (128,  —  Tenn.  — . 

3.  A  mort)(agor  with  right  of  rederap- 
tiiHi  still  existing  may  maintain  an  action 
for  money  had  and  received  to  recover  a  sur- 
plus obtained  by  the  mortgagee  by  sale  of 
the  mortgaged  property.  Dow  v.  Bradburv, 
44:  1041,  85  Atl.  890,  —  Me.  — . 

(Annotated! 

ASSUMPTION   OF  RISK. 

Bj  passenger,  aee  Carriers,  7,  B. 

By  shipper  of  animala,  see  Carriers,  14, 


ATTORNEYS. 

As  friend  of  court,  see  Amicus  Curife, 
Argument  of,  see  Appeal  and  Error,  40, 

41, 
Allowance    to    attorney    of    trustee    in 

bankruptcy,  aee  Bankruptcy,  4. 
Validity  of  note  given  in  consideration 

of  aervices  in  procuring  divorce,  see 


Disbkriuent. 

Statute  as  to  disbarment  aa  encroach- 
ment on  judicial  powers,  see  Con- 
stitutional Law,  1. 

1.  Under  a  statute  providing,  in  effe«L 
that  an  attorney  shall  not  be  diabaTml 
for  the  commission  of  an  offense  against  1 
criminal  statute  until  after  convictim, 
where  the  offense  was  not  connected  witl. 
any  act  of  wilful  disobedience,  or  Tiolatioc 
of  an  order  of  court  requiring  htm  to  do 
or  forbear  any  act  connected  with  the  line 
of  hia  profession,  or  related  to  his  duties  u 
an  attorney;  and  providing  further,  in  effeci. 
that  there  shall  be  no  disbarment  for  anj 
act  involving  moral  turpitude  not  connected 
with  any  professional  duty,  if  such  act  ii 
not  one  for  which  a,  prosecution  and  con- 
viction lies, — an  attorney  cannot  be  d it- 
barred  for  having  obtained  Btat«  examina- 
tion questions  and  sold  them  to  prospec- 
tive applicants  in  advance  of  the  examina- 
tion, thereby  enabling  incompetent  persons 
to  prepare  for  the  examination  and  fraudu- 
lently secure  certificates  to  teach  siAool, 
where  it  is  neither  charged  that  the  at- 
torney has  been  indicted  and  convicted 
therefor,  nor  that  the  acl«  constitute  a  vio- 
lation of  any  statute.  Re  Saddler,  44: 
1195.  130  Pac.  908,  —  Okla.  — . 
Relation  to  client. 

Condition  precedent  to  action  against 
attorney  by  client,  aee  Action  or 
Suit,  1. 


J  Plead- 


10. 
Pleading  in  action  against,  e 
ing,  2, 

2,  An  attorney  who  makes  a  collection 
for  another,  there  being  no  special  agree- 
ment as  to  service,  ahould  remit  the  pro- 
ceeda  to  bis  client,  less  his  reasonable 
charges,  within  a  reasonable  time,  or  noti- 
fy the  latter  of  readinesa  to  pay.  Ott  v. 
Hood,  44:  534,  13D  N.  W.  702,  152  Wia.  87. 

3,  If  an  attorney  misrepresent  to  bis 
client  respecting  whether  he  has  collected 
money  for  the  latter,  whereby  auch  client, 
in  reasonable  reliance  thereon,  fails  sea- 
sonably to  invoke  the  law  tor  recovery  there- 
of, thus  permitting  the  right  thereto  to  be 
extinguished  by  the  statute  of  limitations. 
a  cause  of  action  accrues  in  favor  of  ihe 
client  against  his  attorney  for  damages  for 

r,,.-      rut  «    ■a„.nA    ..■  «...    1-Hi  V 


ATTORNEYS'  FEES. 

As     part     of    statutory     penalty,    see 

Penalties. 
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AUTOMATIC  MOVE3IENTS. 

Opinion  evidence  as  to  danger  from,  see 

Evidence,  31,  32. 
Duty  to  warn  servant  of  danger  from. 

see  Master  and  Servant,  7. 

AUTOMOBILES. 

Review,  on  appeal,  of  finding  as  to 
negligence,  see  Appeal  and  Error, 
28. 

Insurance  against  damages  caused  by 
collision,  see  Insurance,  14,  15. 

Who  is  master  of  driver  of  hired  ma- 
chine, see  Master  and  Servant,  1. 

BAIL    AND    RECOGNIZANCE. 

Recovery  of  money  deposited  in  lieu  of 
bail,  see  Assumpsit,  1,  2. 

Liability  lor  causing  imprisonment  for 
want  of  excessive  cash  bail,  see 
False  Imprisonment,  2. 

Effect  of  erroneously  demanding  cash 
bail  on  jurisdiction  of  justice  of 
the  peace,  see  Justice  of  the  Peace. 

The  court's  taking  possession  of  an 
accused  who  is  out  on  bail,  and  committing 
him  to  the  custody  of  the  jailer,  releases  the 
sureties  on  his  bond.  Com.  v.  Skaggs,  44: 
1064,  163  S.  W.  422,  152  Ky.  268. 

(Annotated) 

BAILMENT. 

Ab  to  agistment,  see  Agisters* 


BALLOTS. 

See  Elections. 

BANKRUPTCY. 

Allowance  of  claim  against  estate,  as 
evidence  in  action  to  hold  stranger 
liable  thereon,  see  Evidence,  53. 

1.  The  trustee  in  bankruptcy  of  one  who 
purchased  property  while  insolvent,  and 
with  knowledge  that  he  could  not  pay  for  it, 
cannot  claim  the  percentages  allowed  by  the 
bankruptcy  law  out  of  the  proceeds  of  a  sale 
of  such  property  by  the  receiver,  since,  as 
the  property  was  obtained  by  fraud,  the  pro- 
ceeds thereof  form  no  part  of  the  estate  of 
the  bankrupt,  where  such  sale  has  been  re- 
scinded by  the  original  vendors  and  demand 
made  for  the  proceeds.  Gillespie  v.  J.  C. 
Piles  &  Co.  44:  I,  178  Fed.  886,  102  C.  C. 
A.  120. 

2.  A  bankrupt  mortgagor  has  such  an 
interest  in  the  equity  of  redemption  that  a 
parol  agreement  for  its  extension  between 
him  and  the  mortgagee  is  valid  if  the  trus- 
tee has  not  appropriated  it  as  an  asset  of 
the  estate.  Dow  v.  Bradbury,  44:1041,  85 
Atl.  896,  —  Me.  — . 

3.  The  proceeds  of  goods  bought  with- 
out intent  to  pay  for  them  may  be  recovered 
by  the  vendor  from  the  purchaser's  trustee 
in  bankruptcy,  who  sold  them  under  direc- 
tion of  the  court  as  perishable  property  of 
the  bankrupt  purchaser.  Gillespie  v.  J.  C'. 
Piles  &  Co.  44:1,  178  Fed.  886,  102  C.  C.  A. 
120. 

4.  The  attorney  of  the  trustee  in  bank- 
44  L.R.A.(N.S.) 


ruptcy  of  one  who  purchased  property  while 
insolvent,  knowing  that  he  could  not  pay 
for  it,  cannot  be  allowed  compensation  by 
the  bankruptcy  court  out  of  the  proceeds  of 
a  sale  of  such  property  by  the  receiver,  for 
services  rendered  after  the  original  vendors 
had  notified  the  trustee  of  their  election  to 
rescind  the  fraudulent  sale,  and  had  de- 
manded a  return  of  the  proceeds  of  the 
property,  in  trying  to  retain  such  proceeds 
in  the  entate  of  the'  bankrupt,  as  against 
such  original  vendors.  Gillespie  v.  J.  C. 
Piles  &  Co.  44:  I,  178  Fed.  886,  102  C.  C.  A. 
120. 

5.  Freight  charges  on  property  the  sale 
of  which  was  fraudulent  because  of  a  lack 
of  intention  and  ability  to  pay  for  the  prop- 
erty cannot  be  deducted  from  the  proceeds 
of  the  sale  of  such  property  by  the  receiver 
in  bankruptcy  of  tlie  original  purchaser, 
where  no  claim  or  proof  of  any  lien  thereon 
for  such  charges  was  presented  to  the  bank- 
ruptcy court,  and  no  railroad  company  was 
a  party  to  the  proceeding.  Gillespie  v.  J. 
C.  Piles  k  Co.  44:  i,  178  Fed.  886,  102  C.  C. 
A.  120. 


BANKS. 

Liability  c  bank  discounting  draft 
with  bill  of  lading  attached,  see 
Bills  of  Lading. 

Oral  certification  of  check,  see  Checks. 

Attaching  proceeds  of  draft  with  bill  of 
lading  attached  in  hands  of  collect- 
ing bank,  see  Garnishment. 

When  limitations  begin  to  run  upon 
certificate  of  deposit,  see  Limita- 
tion of  Actions,  6. 

Who  mav  maintain  action  for  payment 
of  cneck  on  forged  indorsement,  see 
Parties,  2. 

Investment  in  capital  stock  of,  by  trus- 
tee, see  Trusts,  2. 

6.  One  who  delivers  a  check  payable  to 
a  borrower  to  the  latter's  agent,  to  be  trans- 
mitted to  the  borrower,  does  not  intend  that 
it  shall  be  indorsed  and  collected  by  him,  so 
as  to  relieve  the  bank  from  further  liabilitv 
in  case  it  pays  the  check  to  him  on  his  in- 
dorsement of  his  principal's  name  and  his 
own  upon  it.  Goodfellow  v.  First  Nat. 
Bank,  44:  580,   129  Pac.  90,  71   Wash.  554. 

7.  A  bank  which  pays  to  an  agent  a 
check  drawn  to  the  order  of  his  principal 
upon  his  placing  thereon,  without  authority, 
the  name  of  his  principal  and  his  own  must 
make  good  the  amount  to  the  drawer.  Good- 
fellow  V.  First  Nat.  Bank;  44:  580,  129  Pac. 
90,  71  Wash.  554. 

BASTARDY. 

See  Illegitimates. 

BATTERY. 

See  Assault  and  Battery. 

BAWDY  IIOITSE. 

See  Disorderly  Houses. 
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BENEVOLENT  SOCIETIES. 

Insurance  by,  see  Insurance. 

Validity  of  bequest  to,  where  will  was 

witnessed  by  member  of,  see  Wills, 

3. 

1.  The  heirs  of  a  testate  may  call  in 
question  the  power  of  a  fraternal  beneficiary 
association  to  take  under  the  will.  Kennett 
V.  Kidd,  44:  544,  125  Pac.  36,  87  Kan.  652. 

(Annotated) 

2.  Under  a  statute  authorizing  a  camp 
of  Modern  Woodmen  to  take,  hold,  and  dis- 
pose of  personal  estate  for  the  purpose  of 
their  corporation,  and  providing  that  the 
fund  from  which  benefits  shall  be  paid,  and 
expenses,  shall  be  derived  from  assessments, 
premiums,  or  dues  collected  from  its  mem- 
bers, such  a  camp  cannot  take  a  bequest  of 
personal  propertv.  Kennett  v.  Kidd,  44: 
544,  125  Pac.  36/87  Kan.  652. 

3.  Under  a  statute  authorizing  a  camp 
of  Modern  Woodmen  to  purchase,  hold,  and 
dispose  of  such  real  estate,  including  such 
suitable  building  or  buildings  as  may  be 
necessary  to  provide  suitable  accommoda- 
tions for  the  holding  of  its  meetings  and 
transaction  of  its  business,  and  providing 
further  that  the  fund  from  which  the  bene- 
fits of  said  order  shall  be  paid,  and  expenses, 
shall  be  derived  from  assessments,  premiums, 
or  dues  collected  from  its  members,  such  a 
camp  cannot  take  a  devise  of  farm  lands. 
Kennett  v.  Kidd,  44:  544,  125  Pac.  36,  87 
Kan.  652. 

BIBLE. 

Admissibility  in  evidence  of  entries  in, 
see  Appeal  and  Error,  36. 

BILL  OP  EXCEPTIONS. 

On  appeal,  see  Appeal  and  Error,  11. 

BILLS  AND  NOTES. 

Validity  of  chattel  mortgage  securing 
unsigned   note,   see   Chattel   Mort- 

fage,  1. 
evidence  to  explain,  see  Evidence, 

23,  24. 
Premium  notes,  see  Insurance,  6,  7,  12, 

13. 
Execution  of  premium  notes  on  Sunday, 

see  Insurance,  8. 
Relief    against    judgment    entered    on 

judgment    note    made   on   Sunday, 

see  Judgment,  2. 
Judgment  on  note  given  as  security,  see 

Judgment,  3. 
New  consideration  to  support  contract 

of    suretyship    entered    into    after 

note  was  delivered,    see    Principal 

and  Surety,  2, 

Validity. 

1.  A  note  payable  to  attorneys  of  the 
maker's  wife  in  consideration  of  her  pro- 
curing a  divorce  from  the  maker  within  a 
certain  time  is  void  as  against  public  policy. 
Pierce  v.  Cobb,  44:  379,  77  S.  E.  350,  161 
N.  C.  300.  (Annotated) 
Liability  of  indorscr. 

2.  The  signing  of  a  note  as  surety,  some 
days  after  the  principal  had  executed  the 
44'L.R.A.(N.S.) 


same,  and  after  the  delivery  and  acceptaoce 
thereof,  and  after  the  consideration  had 
passed,  without  any  agreement  that  the 
surety's  name  would  be  secured  to  the  note, 
is  without  consideration.  Bank  of  Carroll* 
ton  v.  Latting,  44?  481,  130  Pac.  144,  — 
Okla.  — . 
Rights  and  liabilities  of  transferees. 

3.  The  owner  of  a  negotiable  promis- 
sory note,  who  obtains  it  before  maturity 
for  a  valuable  consideration,  without  the 
knowledge  of  any  defect  of  title,  and  in  good 
faith,  holds  it  by  a  title  valid  against  all 
the  world.  McPherrin  v.  Tittle,  44:  395,  129 
Pac.  721,  —  Okla.—. 

4.  Suspicion  of  defect  of  title,  or  the 
knowledge  of  circumstances  which  would 
excite  such  suspicion  in  the  mind  of  a  pru- 
dent man,  or  of  circumstances  sufficient  to 
put  him  upon  inquiry,  will  not  defeat  th* 
title  of  an  indorsee  of  a  negotiable  promis- 
sory note;  that  result  can  ^  produced  only 
by  bad  faith  on  his  part.  McPherrin  t. 
Tittle,  44:  395,   129  Pac.  721,  —  Okla.  — . 

(Annotated) 

5.  A  negotiable  promissory  note  is  not 
dishonored  by  reason  of  a  failure  to  pay 
interest  prior  to  maturity  of  the  principal, 
in  the  absence,  of  a  stipulation  in  the  note  to 
that  effect;  but  the  fact  that  interest  is  due 
and  unpaid  is  a  material  circumstance  bear- 
ing on  the  question  of  whether  the  pur- 
chaser acquired  the  note  in  good  faith  and 
without  notice  of  prior  equities  or  infirm- 
ities in  the  title.  McPherrin  v.  Tittle,  44: 
395,  129  Pac.  721,  —  Okla.  —. 

BILLS  OF  LADING. 

Garnishment  of  proceeds  of  draft  with 
bill  of  lading  attached,  see  Gamiab- 
ment. 

A  bank  which  discounts  a  draft  with 
bill  of  lading  attached  is  not,  in  the  absence 
of  bad  faith,  answerable  to  the  drawee  for 
the  performance  of  the  consignor's  contract. 
Hawlcins  v.  Alfalfa  Products  Co.  44: 600^ 
163  S.  W.  201,  152  Ky.  152. 

BIRTHS. 

Eyidence  on  question  of,  see  Appeal  and 
Error,  36. 

BLANKS. 

Filling  blanks  in  bond,  see  Bonds. 

BONA  FIDE  PURCHASERS. 

Of  bills  or  notes,  see  Bills  and  Kotei, 

BONDS. 

On  appeal,  see  Appeal  and  Error,  6-9. 
Bail  bonds,  see  &il  and  Recognizance. 
Investments  by  committee  of  lunatic  in 

corporate   bonds,   see   Incompetent 

Persons,  2,  3. 
Liability    and    release    of  sureties  on» 

generally,  see  Principal  and  Surety. 

1.  In  the  case  of  a  statutory  bond  in  a 
judicial  proceeding,  where  places  for  dates 
are  left  blank  with  the  knowledge  of  the 
sureties   and   the   understanding  thjKt  they 
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are  to  be  filled  in  at  the  proper  time,  and 
that  the  bond  is  to  be  then  filed  and  used  as 
such  in  the  case,  in  the  absence  of  fraud  in 
filling  in  the  blanks,  such  bond  is  a  valid 
and  binding  obligation  after  its  filing  and 
approval  by  the  proper  ofiicer.  '  Harper  v. 
Pierce,  44:  "44»  132  Pac.  667,  —  Okla.  — . 
Of  public  contractor. 

2.  Lumber  furnished  for  and  used  in  the 
making  of  forms  for  a  concrete  structure, 
as  provided  in  a  contract  and  specification 
for  its  erection,  and  which  is  largely  con- 
sumed and  rendered  valueless  by  such  use,  is 
material  within  the  meaning  of  a  bond  given 
by  a  surety  company,  the  obligation  of 
which  is  that  the  contractor  will  "pay  all 
indebtedness  incurred  for  labor  and  ma- 
terial furnished  and  used  in  and  about  that 
contract  work,  or  which  might  become  the 
basis  of  a  lien."  Chicago  Lumber  Co.  v. 
Douglas,  44:  843,  131  Pac.  563,  89  Kan.  308. 

3.  A  surety  company  cannot  escape  lia- 
bility upon  a  bond  for  material  furnished 
to  and  used  by  a  contractor  in  a  building, 
on  the  ground  that  money  received  from  the 
owner  and  paid  to  the  materialman  was  ap- 
plied by  the  latter  in  discharge  of  an 
earlier  mdebtedness  of  the  contractor  for 
material  used  on  other  buildings;  no  direc- 
tion having  been  given  by  the  contractor  as 
to  the  application  of  the  payment  at  the 
time  it  was  made.  Chicago  Lumber  Co.  ▼. 
Douglas  Co.  44:  843,  131  Pac.  563,  89  Kan. 
308. 

BONUS. 

To  servant,  see  Master  and  Servant,  2, 
3. 

BOUNDARIES. 

Where  a  well  has  been  put  down  by 
adjoining  owners  on  what  they  supposed  to 
be  the  division  line,  but  what  proved  to  be  a 
short  distance  therefrom,  under  an  agree- 
ment between  them  and  the  well  digger  that 
the  three  were  to  own  the  well,  and  that  the 
ownership  "should  remain  as  it  was,  regard- 
less of  any  change  in  the  line,"  and  an 
agreement  in  writing,  drawn  up,  but  not 
signed,  and  subsequently  the  adjoining  own- 
ers purchase  the  interest  of  the  well  digger, 
and  expend  other  sums  in  improving  the 
well,  the  digging  and  location  of  the  well 
is  in  no  manner  a  settlement  of  the  bound- 
ary line  between  the  two  lots.  J^'inson  v. 
Bartron,  44:  557,  137  N.  W.  1092,  23  N.  D. 
629. 

BREAD. 

Regulating  weight  of  loaves  of,  see 
Constitutional  Law,  2,  6;  Munici- 
pal Corporations,  3-5. 

BRIDGES. 

Proximate  cause  of  injury  on,  see  Prox- 
imate Cause,  2. 

BROKERS. 

Right  to  maintain  action  against  bank 
paying  check  to  borrower's  order 
on  forged  indorsement,  see  Parties, 
2. 
44  L.R.A.(N.S.) 


BUILDING   CONTRACTORS. 

Bonds  of,  see  Bonds. 

BUIIiDING  CONTRACTS. 

Trespass  on  the  case  to  recover  dam- 
ages for  breach  of,  see  Case. 

Presumption  and  burden  of  proof  as 
to,  see  Evidence,  13. 

BUILDINGS. 

Unconstitutional  regulations,  see  Con- 
stitutional Law,  5. 

A  municipal  corporation  has  no  au- 
thority inherently,  or  under  the  general 
welfare  clause  of  its  charter,  to  require 
owners  of  property  on  residence  streets  to 
secure  the  consent  of  a  majority  of  the 
neighboring  property  owners  before  erect- 
ing a  business  block  thereon,  nor  to  require 
buildings  to  be  erected  with  respect  to  lines 
established  some  distance  from  the  street. 
Willison  V.  Cooke,  44:  X030,  130  Pac.  828, 
—  Colo.  — .  (Annotated) 

BURDEN   OF   PROOF. 

See  Evidence,  2-22. 

BUSINESS. 

Unfair  competition,  see  Unfair  Compe- 
tition. 

OANAL. 

Easement  for  maintenance  of,  see  Veu' 

dor  and  Purchaser,  3. 
Prescriptive    right    to    maintain,    see 

Waters,  6. 

GARMACK  AMENDMENT. 

See  Carriers,  15,  16,  19;  Commerce,  1; 
Statutes,  6. 

CARRIERS. 

Admissibility  in  evidence  of  records  of, 

see  Evidence,  18. 
Evidence   on   question   of   condition  of 

passenger  ejected,  see  Evidence,  49. 
Railroad     commission,     see     Railroad 

Commission. 

Who  are  passengers. 

1.  The  custom  of  a  section  foreman  of 
a  railroad  company  for  several  years  to 
permit  persons  to  ride  on  hand  cars  after 
working  hours,  contrary  to  the  rules  of  the 
company,  and  without  the  knowledge  o£  its 
officers,  does  not  give  a  person  so  carried 
the  rights  of  a  passenger,  so  as  to  permit 
him  to  recover  as  such  in  case  of  injury 
through  collision  between  the  car  on  which 
he  is  riding  and  another  car.  Cleveland  v. 
Pine  Bluflf  A.  River  R.  Co.  44:  687,  154  S. 
W.  191,  —  Ark.  — . 

Arrest. 

2.  A  railroad  company  is  not  liable  for 
the  wrongful  arrest  by  its  conductor,  with 
authority  to  arrest  persons  intoxicated  or 
raising  a  disturbance  on  trains,  and  its 
special  agent,  with  authority  to  arrest  per- 
sons committing  wrongs  against  its  prop- 
erty, of  a  person  stealing  a  ride  on  a  train 
whom  they  suspect  of  having  murdered  a 
person  whose  body  was  found  on  the  track 
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after  the  train  had  passed.  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Sims,  44:  11 56,  152  S.  W.  986, 
—  Ark.  — . 

Measure  of  care   required;    ne^lig^ence 
generally. 

Presumption   and   burden   of   proof  as 

to  negligence,  see  Evidence,  0. 
Evidence  in  action   for  injury  to  pas- 
senger, see  Evidenjce,  30,  45. 

3.  A  street  car  company  is  liable  for 
injury  to  a  passenger  who  is  dragged  from 
his  seat  and  thrown  from  the  car  in  an 
attempt  to  eject  an  intoxicated  passenger 
from  the  ear,  if  its  employees  engaged  in 
ejecting  the  passengor  do  not  exercise  rea- 
sonable care  to  avoid  injury  to  other  passen- 
gers by  their  undertaking.  Thayer  v.  Old 
Colony  Street  R.  Co.  44:  1125,  101  N.  E. 
368,  214  Mass.  234.  (Annotated) 

4.  A  street  car  company  cannot  escape 
liability  for  injury  to  a  passenger  by  the 
unusual  and  unnecessary  jerk  or  jolting  of 
the  car,  merely  because  its  speed  was  not 
at  the  time  excessive.  South  Covington  k 
C.  Street  R.  Co.  v.  Hardy,  44:  3a,  163  S. 
W.  474,  152  Ky.  374. 

6.  A  street  car  company  which  so  neg- 
ligently operates  a  car  at  excessive  speed 
as  to  cause  a  lurch  or  jerk  and  throw 
standing  passengers  against  another  and 
force  him  off  the  car  is  liable  for  the  injury 
thereby  caused.  South  Covington  &  C. 
Street  R.  Co.  v.  Hardy,  44:  3a,  153  S.  W. 
474,  152  Ky.  374. 

6.  A  carrier  is  not  liable  for  injury  to 
a  passenger  who  has  not  yet  reached  a  seat, 
by  the  sudden  application  of  the  brake  just 
after  the  train  has  started,  to  save  another 
passenger  who,  in  attempting  to  board  the 
train,  fell  and  wd.s  in  danger  of  going  un- 
der the  wheels,  in  the  absence  of  any  knowl- 
edge  on  the  part  of  the  one  who  stopped  the 
train'  of  the  position  of  the  person  in  the 
car  who  was  injured  by  the  stop.  Stewart 
v.  Central  Vermont  R.  Co.  44:  433,  85  Atl. 
745,  —  Vt.  — . 

Contributory   negligence   of   passenger. 
Relevancy  of  evidence  as  to,  see  Evi- 
dence, 45. 

7.  A  passenger  on  a  street  car  cannot 
be  said  to  have  voluntarily  remained  on  the 
steps  so  as  to  assume  the  risk  of  injury 
from  maintaining  that  position,  if  he  could 
not  have  reached  a  position  on  the  platform 
or  in  the  car  without  pushing  or  shoving 
through  passengers  who  have  already 
crowded  the  only  other  available  standing 
places.  South  Covington  &  C.  Street  R.  Co. 
V.  Hardy,  44:  3a,  153  S.  W.  474,  152  Ky. 
374. 

8.  A  passenger  does  not,  by  boarding  a 
car  so  crowded  that  the  only  available 
space  is  on  the  steps,  assume  the  risk  of 
injury  from  riding  in  that  position  by  a 
negligent  operation  of  the  car.  South  Cov- 
ington &  C.  Street  R.  Co.  v.  Hardy,  44:  3a» 
153  S.  W.  474,  152  Ky.  374. 

Station;    approaches;    platform. 

9.  Accommodations  of  a  carrier  of  pas- 
sengers should  be  ample  and  suitable  to 
meet  the  reasonable  requirements  of  passen- 
gers and  those  who  rightfully  accompany 
44  L.R.A.(N.S.) 


them,  as  well  as  others  who  have  a  right 
to  go  into  the  depots,  on  business  or  other- 
wise, and  to  use  the  facilities.  Louisvilie 
&  N.  R.  Co.  v.  Burr,  44:  189,  68  So.  543,  63 
Fla.  491. 

10.  A  railroad  company  is  not  liable  for 
injury  to  a  passenger  waiting  on  a  station 
platform  for  a  train,  by  a  brake  bar  which 
becomes  detached  from  a  passing  freight 
train  and  is  hurled  against  him,  if  tbe  car 
was  inspected  a  few  hours  before  the  acci- 
dent and  found  to  be  in  good  order,  so  that 
the  loosening  of  the  bar  must  be  regarded 
as  a  mere  accident,  without  negligence  on 
the  part  of  the  carrier.  Bradley  v.  Lake 
Shore  &  M.  S.  R.  Co.  44:  1148,  86  Atl.  200, 
238  Pa.  315.  (Annotated) 
Freight  carriers. 

Allowance  for  freight  charges  on  prop- 
erty, sale  of  which  was  rescind^ 
for  fraud,  see  Bankruptcy,  5. 

Bills  of  lading,  see  Bills  of  Lading. 

Measure  of  damages  for  failure  to 
furnish  cars,  see  Damages,  1. 

Presumption  and  burden  of  proof  as  to 
negligence,  see   Evidence,  10. 

Presumption  of  shipper's  knowledge 
that  rate  was  based  upon  value  of 
shipment,  see  Evidence,  3. 

Consummation  of  sale  of  liquor  by  de- 
livery to,  see  Intoxicating  Liquors, 
10. 

Destruction  by  mob  of  railroad  car, 
see  Municipal  Corporations,  8,  9; 
Trial,  7. 

Proviso  in  Carmack  amendment,  see 
Statutes,  6. 

11.  A  local  station  agent  has  no  author- 
ity to  make  a  contract  binding  a  carrier  to 
pay  for  damage  to  a  shipper's  property, 
caused  by  a  fire,  after  the  car  had  been 
turned  over  to  the  shipper  to  be  unloaded. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Ke)m. 
44:  995,  141  N.  W.  295,  121  Minn.  343. 

12.  The  rule  relieving  common  carriers 
from  liability  for  loss  through  the  public 
enemy  does  not  extend  to  relieving  it  from 
liability  for  injury  to  property  in  its  pos- 
session as  such  by  mobs  and  riots.  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  v.  Chicago, 
44:  358,  89  N.  E.  1022,  242  HI.  178. 

13.  Where  a  railway  company  places 
bulky  freight  shipped  in  carload  lots,  and 
to  be  unloaded  by  the  consignee,  at  the 
point  designated  by  the  consignee  as  the 
place  where  he  desires  to  unload  it,  and 
possession  thereof  is  turned  over  to  and 
taken  by  consignee,  so  that  the  company 
has  no  further  duty  to  perform,  its  absolute 
liability  as  carrier  terminates,  and  it  is 
liable  for  subsequent  damage  to  the  proper- 
ty only  when  such  damage  results  from  its 
negligence.  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Kelm,  44:  995,  141  N.  W.  295,  121  Minn. 
343. 

14.  One  who  ships  a  fat  hog  by  express 
on  a  very  hot  and  humid  day  assumes  the 
risk  of  injury  to  the  animal  by  overheating. 
Winn  v.  American  Exp.  Co.  44:  662,  140 
N.  W.  427,  --  Iowa,  — . 

15.  Inquiry  as  to  the  actual  value  of  an 
interstate  shipment  is  not  vital  to  the  fair- 
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ness,  under  the  Carmack  amendment  of 
June  29,  1906,  to  the  act  of  February  4, 
1887,  §  20,  of  a  stipulation  in  the  carrier's 
receipt,  limiting  its  liability  to  the  agreed 
or  declared  value,  where  such  receipt,  aa 
well  as  the  published  rates  on  file  with  the 
Interstate  Commerce  Commission,  plainly 
show  that  the  rate  charged  was  based  upon 
value.  Adams  Exp.  Co.  v.  Croninger, 
44:  357,  33  Sup.  Ct.  Rep.  148,  226  U.  S. 
491,  67  L.  ed.— . 

16.  A  stipulation  in  a  carrier's  receipt 
limiting  its  liability  to  an  agreed  or  de- 
clared value,  made  to  adjust  the  rate,  is 
not  forbidden  by  the  provision  of  the  Car- 
mack  amendment  of  June  29,  1906,  to  the 
act  of  February  4,  1887,  §  -20,  that  "no  con- 
tract, receipt,  rule,  or  regulation  shall  ex- 
empt such  common  carrier,  railroad,  or 
transportation  company,  from  the  liability 
hereby  imposed."  Adams  Exp.  Co.  v. 
Croninger,  44:  257,  33  Sup.  Ct.  Rep.  148, 
•2-26  U.  S.  491,  57  L.  ed.  — . 

17.  A  carrier  could,  at  common  law,  by 
a  fair,  open,  just,  and  reasonable  agreement, 
limit  the  amount  recoverable  by  a  shipper 
in  case  of  loss  or  damage,  to  an  agreed 
value,  made  for  the  purpose  of  obtaining 
the  loTver  of  two  or  more  rates,  propor- 
tioned to  the  amount  of  the  risk.  Adams 
Exp.  Co.  V.  Croningor,  44:  257,  33  Sup.  Ct. 
Rep.  148,  226  U.  S.  491,  57  L.  ed.  — . 

18.  A  railroad  does  not  comply  with  its 
duty  to  provide  itself  with  cars  sufficient  to 
transport  the  coal  mined  along  its  lines,  by 
providing  sufficient  cars  to  transport  all 
the  coal  mined  should  the  transportation  be 
equally  distributed  throughout  the  year,  if 
they  are  totally  inadequate  to  transport 
the  coal  tendered  during  the  fall  and  win- 
ter months,  when  the  bulk  of  the  traffic  in 
that  commodity  occurs.  Illinois  C.  R.  Co.  v. 
River  &  R.  Coal  &  C.  Co.  44:  643,  150  S.  W. 
641,  150  Ky.  489.  (Annotated) 

19.  A  liability  for  some  default  in  its 
common-law  duty  as  a  common  carrier,  and 
not  liability  as  an  insurer,  is  what  is  im- 
posed by  the  Carmack  amendment  of  June 
29,  1906,  to  the  act  of  February  4,  1887, 
§  20,  under  which  a  carrier  receiving  prop- 
erty for  interstate  transportation  is  re- 
quired to  issue  a  receipt  or  bill  of  lading 
therefor,  and  is  made  liable  to  the  holder 
for  "any  loss,  damage,  or  injury  to  such 
property  caused  by  it,"  or  by  any  connect- 
ing carrier  to  whom  the  property  may  be 
delivered.  Adams  Exp.  Co.  v.  Croninger, 
44:  257,  33  Sup.  Ct.  Rep.  148,  226  U.  S.  491, 
.57  L.  ed.  — . 

Governmental  control;   discrimination. 
Review  of  order  requiring  stopping  of 

interstate  trains,  see  Appeal   and 

Error,  32. 
Regulation    of    interstate   business   of, 

see  Commerce,  1. 
Review  by  courts  of  order  of  railroad 

commission,  see  Courts,  4. 
Injunction  against  enforcement  of  order 

of  railroad  commission  as  to,  see 

Injunction,  7. 

20.  It  is  the  duty  of  the  carrier  to 
anticipate  the  needs  of  the  public,  and  to 
44  L.R.A.(N.S.) 


provide  appropriate  and  reasonably  ade- 
quate facilities  and  accommodations  to  meet 
the  present  and  prospective  demands  for 
the  safety,  comfort,  and  convenience  of  tlie 
public,  who  have  a  right  to  U8e  the  facili- 
ties and  accommodations.  The  reasonable 
requirements  of  a  growing  community  or 
of  an  increasing  business  should  be  antici^ 
pated  by  a  carrier  in  the  performance  of 
its  public  duty.  Louisville  &  N.  R.  Co.  v. 
Burr,  44:  189,  58  So.  543,  63  Fla.  491. 

21.  In  determining  whether  a  rule  or 
regulation  of  the  railroad  commissioners,  in 
its  terms  or  in  its  practical  operation  and 
effect,  is  unreasonable,  and  denies  to  the 
carrier  its  constitutional  property  rights, 
all  the  facts  and  circumstances  affecting 
the  rights  of  all  interested  parties  should 
be  considered.  Louisville  &  N.  R.  Co.  v. 
Burr,  44:  189,  58  So.  543,  63  Fla.  491. 

22.  As  the  carrier  is  th^  owner  of  its 
property  and  provides  its  facilities,  and  is 
liable  in  damages  for  injuries  caused  by  its 
negligence  in  furnishing  or  using  such  facil- 
ities, governmental  regulations  should  ac- 
cord to  the  carrier  a  primary  discretion 
as  to  the  character,  dimensions,  and  details 
of  the  facilities  required,  unless  the  car- 
rier fails  or  refuses  to  properly  exercise  its 
rights.  Louisville  &  N.  R,  Co.  v.  Burr, 
44:  X89,  58  So.  543,  63  Fla.  491. 

23.  A  carrier  is  not  liable  for  the  statu- 
tory penalty  provided  for  charging  exces- 
sive fare,  if  after,  through  honest  mistake, 
giving  the  passenger  a  ticket  for  a  station 
short  of  the  one  called  and  paid  for,  it  re- 
fuses to  honor  the  ticket  past  the  point  to 
which  it  reads,  but  compels  payment  of  ad- 
ditional fare  from  that  point  to  destination. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  McDermott, 
44:  281,  152  S.  W.  983,  —Ark.  — . 

(Annotated) 

24.  A  statute  authorizing  railroad  com- 
missioners to  make  and  enforce  lawful, 
just,  and  reasonable  rules  and  regulations 
requiring  railroad  companies  to  establish 
and  maintain  passenger  depots,  facilities, 
and  accommodations  that  are  reasonably 
adequate  and  suitable  for  the  safety,  com- 
fort, and  convenience  of  all  who  have  a 
right  to  use  such  facilities,  includes  the 
right  to  require  adequate  waiting  rooms, 
toilet  rooms,  baggage  room,  sheds,  and 
lights.  Louisville  &  N.  R.  Co.  v.  Burr, 
44:  189,  58  So.  543,  63  Fla.  491. 

CARS. 

Carrier's  contract  or  duty  to  furnish, 
see  Carriers,  15,  16,  19. 

CASE. 

Trespass  on  the  case  lies  in  favor  of 
a  property  owner  to  recover  unliquidated 
damages  for  the  breach  of  a  building  con- 
tract. Bagaglio  v.  Paolino,  44:  80,  86  Atl. 
1048,  —  R.  I.  — . 

CASH  BAIIi. 

Recovery  of,  see  Assumpsit,  1,  2. 

CATTLE. 

Transportation  of,  see  Carriers,  14 


Of  loBH,  death,  or  injuTy,  aoe  Ii 

14-17. 
Proximate  cause,  see  Proximate  Cause. 

CERTIFICATE  OP  DEPOSIT. 

When   limitationa   btgiD   to   run   upon, 
Bee  Limitation  of  Actions,  6. 


CHASTITY. 

Impeaching    witnets   by    shoning    that 

repgUtioD  for,    is  bad.   Bee    Wit- 

CHATTEL  mortgage;. 

1.  A  chattel  mortgage  purpporting  to 
secure  payment  of  a  promiaaory  note  is  not 
invalid  because  the  note  was  not  signed, 
if  the  mortgage  correctly  deecribea  the  note 
except  as  to  ths  signature,  and  states  the 
amount  of  debt,  and  terms  and  conditions 
of  payments.  Lierman  v.  O'Hara,  44:  1153, 
140  N.  W.  1067,  163  Wis.  140.     (AnnoUted) 

2.  A  statute  requiring  the  filing  of  an 
affidavit  of  the  proceedings  when  property 
is  taken  and  sold  under  a  chattel  mortgage 
does  not  apply  where  the  sale  is  with  the 
consent  of  the  mortgagor,  Lierman  v. 
O'Hara,  44:  1153,  140  N.  W.  1057,  153  Wis. 
140. 

CHECKS. 

As  to  duties  and  liability  of  bank  with 
respect  to,  generally,  see  Banks. 
Under  the  negotiable  instrument  law, 
the  oral  assurance  by  a  bank  to  one  who  is 
about  to  purchase  a  check  drawn  upon  it, 
that  the  check  is  good,  does  not  render  the 
bank  liable  to  such  person  upon  its  subse- 
quent refusal  to  pay  the  cliFck  when  pre- 
sented. Ballen  v.  Kremlin  Bank,  44:  6ai, 
130  Pac,  639,  —  Oklft.  — . 


ved  by  them  does  not  apply  to  Itn 
allowed  them  by  the  Federal  statute  for 
BcrvicpB  in  the  naturalization  of  alieni. 
Fields  v.  Multnomah  County,  44:  31a,  [iS 
Pac.  1045,  —  Or.  — . 

CLrBS. 

Sale  of  liquor  by,  see  Intoxicstinji  li- 
quors, 3. 

C.  O.  D. 

C.  O.  D.  sale  of  liquor,  see  IntoxicatEiig 
Liquors,  fl. 


COMBIWATIONS. 

Illegal  combinations,  see  Monopoly  and 
Combinations. 


COMMERCE. 

Conspiracy    in    restraint    ol.    Me   K6- 
nopoly  and  Combinations. 

1.  The  intent  of  Congress  to  take  pos. 
session  of  the  subject  of  the  liability  of  s 
carrier  under  contracts  for  interstice  ship- 
ment, and  to  supersede  all  state  regulationi 
with  reference  to  that  subject,  so  cletrly 
appears  from  the  Carmack  amendment  of 
June  29,  1906  (34  Slat,  at  L.  5S4,  chap. 
3591),  to  the  act  of  February  4,  1887  lU 
Stat,  at  L.  379,  chap.  104),  §  20,  as  to  in- 
validate, as  applied  to  interstate  sbipments, 
the  provisions  of  any  state  law  nullifyiDg 
contracts  limiting  the  liability  of  a  carrier 
for  loss  or  damage  to  the  agreed  or  de- 
clared value.  Adams  Exp.  Co.  v.  Croninger, 
44;  "57,  33  Sup.  Ct  Rep.  148,  228  L".  S. 
491,   57   L.    ed.   — .  (AnnotstnJi 

2.  Grain  owned  by  a  citizen  of  a  itat? 
which  he  has  shipped  from  one  sister  st»t< 
to  another  upon  a  bill  of  lading  giving  liin 
the  privilege  of  unloading  at  the  place  ot 
bis  residence  for  inspection,  weighing,  clpin- 
ing,  drying,  sacking,  grading,  and  mifing. 
is  not,  while  in  his  private  elevator  for 
such  purpose,  in  transit,  so  as  te  be  n- 
empt  from  state  taxation  as  interstate  ron- 
merce,  if  the  period  of  its  detention  is  in- 
definite, and  he  is  under  no  obliiation  ti) 
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COMMISSIONERS. 

Exempting  public  commissioners  from 
necessity  of  furnishing  appeal 
bond,  see  Appeal  and  Error,  6. 

committe:e. 

Of  incompetent  person,  see  Incompe- 
tent Persons,  2,  3. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  RIGHTS. 

Liberal  construction  of  statutes  in 
derogation  of,  see  Statutes,  8. 

COMPENSATION. 

Of  trustee  in  bankruptcy,  see  Bank- 
ruptcy, 1. 

To  servant,  see  Master  and  Servant, 
2,  3. 

COMPETITION. 

Withdrawal  of,  as  consideration  for 
agreement  to  pay  money,  see  Con- 
tracts, 1,  7. 

Unfair  competition,  see  Unfair  Com- 
petition. 

COMPLAINT. 

Of  plaintiff,  see  Pleading,  2-4. 

COMPROMISE  AND  SETTLEMENT. 

Of  claim  without  consent  of  insurer, 
see  Insurance,  19,  21,  22. 

CONCEALMENT. 

Effect  of,  on  running  of  limitations,  see 
Limitation  of  Actions,  7-10. 

CONDEMNATION  PROCEEDINGS. 

See  Eminent  Domain. 

CONDITION. 

Condition  precedent  to  suit,  see  Action 

or  Suit,  1. 
To  revocation  of  license,  see  License,  I. 

CONFIDENTIAL  COMMUNICATIONS. 

Evidence  of,  see  Evidence,  33-35. 

CONFINEMENT. 

Of  lunatic,  see  Incompetent  Persons. 

CONFLICT   OF   LAT¥S. 

Presumption  as  to  law  of  other  state, 

see  Evidence,  2. 
As  to  venue  of  action,  see  Venue. 

Although  marriages  between  whites 
and  negroes  are  prohibited  in  one  state, 
where  such  a  marriage  takes  place  in  an- 
other state  where  the  same  is  valid,  between 
such  persons,  who  are  bona  6dc  residents  of 
the  latter  state,  and  who  continued  to  re- 
side there  until  the  death  of  the  wife,  the 
husband  is  entitled  to  inherit,  under  the 
laws  of  descent  of  the  former  state,  real 
estate  there  situated.  Whittington  v.  Mc- 
Caskill,  44:  630,  61  So.  236,  —  Fla.  — . 
44  L.R.A.(N.S.) 


CONGRESS. 

Authority  from,  to  maintain  nuisance, 
see  Nuisances,  10. 

CONNECTING  CARRIERS. 

See  Carriers. 

CONSENT. 

Requiring  consent  of  majority  of  neigh- 
boring property  owners  for  erec- 
tion of  business  block  on  street, 
see  Buildings. 

Of  property  owners  to  public  improve- 
ment, see  Public  Improvements,  2. 

CONSEQUENTIAL  INJURIES. 

From  condemnation  of  property,  see 
Eminent  Domain,  3,  4. 

CONSIDERATION. 

To  permit  persons  to  ride  on  hand  cars, 

see  Carriers,  1. 
Of  contract,  generally,   see  Contracts, 

1,  2. 

CONSTITUTIONAL   LAW. 

As  to  voters  and  elections,  see  Elec- 
tions. 
Right  to  trial  by  jury,  see  Jury. 

Separation  of  powers. 

Relation  of  court  to  other  departments 
of  government,  see  Courts,  4-12. 

1.  Section  266,  Okla.  Comp.  Laws  1909, 
in  BO  far  as  it  prohibits  the  disbarment  of 
an  attorney  for  acts  involving  moral  turpi- 
tude, not  connected  with  his  professional 
or  official  duty  as  an  attorney,  until  after 
conviction  therefor,  is  not  violative  of  the 
provisions  of  the  Constitution  vesting  in 
the  various  courts  of  the  state  the  judicial 
power  of  the  state,  and  prohibiting  the 
exercise  by  one  of  the  three  great  depart- 
ments of  the  government  of  the  power  prop- 
erly belonging  to  the  other  departments. 
Re  Saddler,  44:  1195,  130  Pac.  906,  —  Okla. 
— .  ( Annotated ) 
Equal  protection  and  privileges. 

Special  and  local  legislation,  see  Stat- 
utes, 4. 

2.  Specifying  the  weight  of  loaves  of 
bread  to  be  sold  within  a  city  is  not  in- 
valid special  legislation,  if  it  applies  to 
all  dealers  in  that  product  alike.  Chicago 
V.  Schmidinger,  44:  632,  90  N.  E.  369,  243 
111.   167. 

3.  Forbidding  pawnbrokers,  secondhand 
dealers,  and  junk  dealers  to  keep  their 
places  of  business  open  or  transact  busi- 
ness between  7  o'clock  p.  m.  and  7  o'clock 
A.  H.  is  not  unconstitutional  class  legisla- 
tion, nor  is  it  unconstitutional  as  in  re- 
straint of  trade  or  personal  liberty.  Hy- 
man  v.  Boldrick,  44:  1039,  154  S.  W.  369, 
153  Ky.  77.  (Annotated) 

4.  A  statute  forbidding  the  employment 
of  persons  to  operate  emery  or  buffing 
wheels  or  belts  in  basements  wholly  or  part- 
ly beneath  the  surface  of  the  ground  is  un- 
constitutional class  leprislation.  since  such 
rooms   may   be   as   healthfully   lighted   and 
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ventilated  as  those  above  tlie  surface,  and 
can  be  used  for  the  prohibitive  purpose  as 
healthfully  as  can  be  the  latter.  People 
V.  Schenck,  44:  46,  100  N.  E.  994,  257  111. 
384.  (Annotated) 

Dne  process;  right  to  life,  liberty,  and 

property. 

See  also,  supra,  3. 

6.  Prohibiting  the  owner  of  a  lot  on  a 
residence  street  of  a  city  from  erecting 
thereon  a  business  block,  without  the  con- 
sent of  a  majority  of  the  neighboring  prop- 
erty owners,  and  requiring  the  building  to 
be  placed  on  a  building  line,  a  certain  dis- 
tance from  the  street,  deprives  him  of  his 
constitutional  property  rights.  Willison  v. 
Cooke,  44:  1030,  130  Pac.  828,  —  Colo.  — . 

6.  Prescribing  the  weight  of  the  loaves 
of  bread  to  be  sold  within  a  city  does  not 
deprive  the  baker  of  his  property  without 
due  process  of  law,  in  that  it  interferes 
with  his  freedom  of  contract  for  the  dis- 
position and  sale  of  it.  Chicago  v.  Schmid- 
inger,  44:  632,  90  N.   E.  369,  243  III.   167. 

(Annotated) 

7.  A  statute  providing  that  all  per- 
sons confined  as  insane  shall  be  entitled  to 
the  benefit  of  the  writ  of  habeas  corpus, 
upon  the  hearing  of  which  the  question  of 
insanity  shall  be  decided,  and  if  the  judge 
or  court  shall  decide  that  the  person  is  in- 
sane, such  decision  shall  be  no  bar  to  the 
issuing  of  tlie  writ  the  second  time  when- 
ever it  shall  be  alleged  that  such  person 
has  been  restored  to  reason,  is  not  violative 
of  the  due  process  clause  of  the  state  or 
Federal  Constitutions,  although  the  statute 
does  not  require  notice  preliminary  to  a 
commitment  to  the  asylum.  Ex  parte  Dang- 
ley,  44:  389,  128  Pac.  699,  —  Okla.  — . 
Impairment  of  contract  oblijzration. 

Federal  court  following  state  decision 
as  to  whether  repeal  of  ordinance 
impairs  contract  rights,  see  Courts, 
12. 

8.  Rights  acquired  by  a  railway  com- 
pany under  a  valid  municipal  ordinance 
conferring  trackage  rights  in  the  city 
streets,  though  subject  to  the  power  of  the 
municipality  to  pass  reasonable  police  regu- 
lations, are  protected  by  the  contract  clause 
of  the  Federal  Constitution  from  destruc- 
tion by  a  subsequent  repeal.  Grand  Trunk 
W.  R.  Co.  V.  South  Bend,  44:  405,  33  Sup. 
Ct.  Rep.  303,  227  U.  S.  544,  67  L.  ed.  — . 

9.  The  obligations  of  a  contract  created 
by  a  valid  municipal  ordinance  granting  to 
a  railway  company  the  right  to  lay  double 
tracks  in  one  of  the  city  streets  are  un- 
constitutionally impaired  by  the  subsequent 
repeal  of  so  much  of  the  ordinance  as  re- 
lates to  that  part  of  the  street  upon  which 
a  single  track  only  has  actually  been  built, 
where  the  franchise  granted  by  such  ordi- 
nance was  single  and  specific,  and  was  ac- 
cepted by  the  company  in  its  entirety,  and 
the  company,  in  reliance  thereon,  acquired 
land  from  the  abutting  owners  with  a  view 
to  laying  a  double  track  as  the  increase  in 
business  demanded,  and  has  actually  built 
the  double  track  for  a  part  of  the  distance. 
Grand  Trunk  W.  R.  Co.  v.  South  Bend,  44: 

4-1    LJ{.A.(N.S.) 


405,  33  Sup.  Ct.  Rep.  303,  227  U.  S.  544, 
57  L.  ed.  — . 

CONSTRUCTION. 

Of  contracts,  see  Contracts,  5. 
Of  insurance  policies,  see  Insurance. 
Of  statute,  see  Statutes,  5-9. 
Of  wills,  see  Wills. 

CONSTRUCTIVE   TRUSTS. 

See  Trusts,  1. 

CONTEMPT. 

1.  It  is  the  duty  of  all  officers  of  the 
state  to  render  unquestioning  obedience  to 
the  judgments  of  the  courts.  If  the  courts 
are  in  error,  they  alone  have  the  power  to 
correct  such  errors.  State  ex  rel.  Tucker 
v.  Davis,  44:  1083,  130  Pac.  962,  —  Okla. 
Crim.  Rep.  — . 

2.  The  clerk  of  a  saloon  keeper,  who  is 
not  a  party  to  a  suit  in  which  the  employer 
is  enjoined  from  maintaining  a  liquor  nui* 
sance,  and  who  has  no  actual  knowledge  of 
the  decree,  is  not  guilty  of  contempt  in 
making  sales  of  liquor  in  violation  of  the 
injunction.  Harris  v.  Hutchinson,  44:  1035, 
140  N.  W.  830,  —  Iowa,  — . 

3.  A  justice  of  the  peace  may  punish 
for  criminal  contempt  under  statutes  pro- 
viding that  specified  persons  may  be  lined 
by  the  court  for  specified  acts,  "or  for  any 
other  contempt,"  and  designating  the  pun- 
ishment which  may  be  inflicted  by  justices 
of  the  peace  for  such  offenses.  McBumie 
v.  Sullivan,  44:  186,  153  S.  W.  945,  152  Kv. 
686. 

4.  The  criminal  court  of  appeals,  in- 
dependent of  authority  granted  by  statute, 
has  the  inherent  power  to  enforce  obedience 
to  its  orders  by  contempt  proceedings,  as 
such  power  is  essential  to  the  due  adminis- 
tration of  justice.  State  ex  rel.  Tucker  v. 
Davis,  44:  1083, 130  Pac.  962,  —  Okla.  Crim. 
Rep.  — . 

CONTINUANCE  AND  ADJOURN^CENT. 

Review  of  discretion  as  to,  sec  Appeal 
and  Error,  23. 

No  legal  ground  for  a  continuance 
is  shown  where  an  application  for  a  con- 
tinuance of  a  criminal  trial,  on  the  ground 
of  absence  and  unknown  witnesses,  and  the 
further  ground  that  counsel  for  the  defend- 
ant had  not  had  time  to  prepare  the  defense 
and  procure  the  evidence  in  question,  does 
not  state  the  name  of  any  absent  witness 
who  might  be  obtained,  nor  any  facts  which 
could  be  proved  by  any  unknown  witness 
in  the  event  the  case  should  be  continued, 
and  it  is  shown  that  a  previous  continuance 
of  thirty  days  had  been  granted,  and  the 
counsel  had  failed  to  obtain  the  necessary 
evidence.  Edwards  v.  State,  44:  701,  131 
Pac.  966,  —  Okla.  Crim.  Rep.  — . 

CONTRACTORS. 

Bonds  of,  see  Bonds,  2,  3. 

CONTRACTS. 

Trespass  on  the  case  to  recover  unliqui- 
dated damages  for  breach,  see  Case. 


CONTRIBUtORV  KEGLIGEKCE— COSTS  AND  FEES. 
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Impairing  obligations  of,  sec  Constitu- 
tional Law,  8,  9. 

Burden  of  showing  that  claims  against 
contractor  paid  by  property  owner 
were  justly  due,  see  Evidence,  13. 

Presumption  and  burden  of  proof  as 
to,  see  Evidence,  13. 

Of  infants,  see  Infants,  2-5. 

Injunction  to  protect  rights  in,  see  In- 
.   junction,  1,  2. 

Right  of  action  on,  generally,  see  Par- 
ties, 2. 

Of  sale,  see  Sale. 

Specific  performance  of,  see  Specific 
Performance. 

Consideration . 

New  consideration  to  support  contract 
of  suretyship  entered  into  after 
note  was  delivered,  see  Principal 
and  Surety,  2. 

1.  Withdrawing  competition  for  a  par- 
cel of  real  estate  is  a  sufficient  considera- 
tion for  an  undertaking  to  pay  a  sum  of 
money  to  secure  such  withdrawal.  White 
v.  McMarte  &  Johnston,  44:  1x15,  156  S. 
\V.  470,  —  Tenn.  — . 

2.  A  mere  agreement  by  a  child  which 
has  been  taken  from  an  orphan  asylum  and 
has  become  homesick  to  return  to  it,  to 
remain  with  the  person  who  took  it,  with- 
out any  undertaking  as  to  duration  of  the 
time  for  continuing  with  him  or  services 
to  be  rendered,  is  not  sufficient  considera- 
tion for  an  agreement  to  leave  property  to 
the  child  to  induce  equity  specifically  to  en- 
force it,  although  the  child  continues  to 
conduct  itself  during  the  time  of  its  stay 
as  a  dutiful  child  and  renders  dutiful  serv- 
ice to  the  other  contracting  party.  Bau- 
mann  y.  Kusian,  44:  756,  129  Pac.  986,  164 
Cal.  582. 

Statute  of  frands. 

Parol  agreement  for  extension  of  time 

for    redemption    of   mortgage,    see 

Bankruptcy,  2. 
Specific  performance  of  oral  contract, 

see  specific  Performance,  2. 

3.  An  offer  of  extra  compensation  to 
an  employee  who  shall  render  continuous 
service  for  two  years  is  not  within  the 
statute  of  frauds.  Zwolanek  v.  Baker  Mfg. 
Co.  44:  iai4,  137  N.  W.  769,  150  Wis.  517. 

4.  An  agreement  between  mortgagor 
and  one  not  the  owner  of  the  equity  of  re- 
demption, to  extend  the  time  for  redemp- 
tion, is  within  the  statute  of  frauds,  and 
not  enforceable  unless  in  writing  and  sup- 
ported by  sufficient  consideration.  Dow  y. 
Bradbury,  44:  1041,  86  Atl.  896,  —  Me.  — . 
Constrnctlon. 

5.  An  agreement  to  treat  a  child  in  all 
respects  as  one's  own,  made  to  secure  pos- 
session of  it  from  an  orphan  asylum,  im- 
poses no  obligation  to  will  property  to  it. 
Baumann  v.  Kusian,  44:  756,  129  Pac.  986, 
164  Cal.  582. 

Validity;   public  policy. 

As  to  bills   and  notes,   see  Bills   and 

Notes,  1. 
Contracts  by  infants,  see  Infants,  2-5. 

6.  An  agreement  by  a  corporation, 
44  L.R.A.(N.S.) 


a  part  of  a  contract  of  subscription  to  its 
stock,  to  repurchase  the  stock  with  interest 
or  a  bonus  witliin  a  certain  time  under 
specified  conditions,  is  not,  if  it  can  be  done 
without  injury  to  creditors,  precluded  by  a 
statute  prohibiting  directors  from  dividing, 
withdrawing,  or  paying  to  the  stockholders 
any  part  of  the  capital  stock,  or  from  re- 
ducing the  capital  stock.  Schulte  v.  Boule- 
vard Gardens  Land  Co.  44:  156,  129  Pac. 
582,  164  Cal.  464.  (Annotated) 

7.  A  contract  to  pay  one  who  has  made 
an  offer  for  real  estate  at  private  sale,  to 
stand  aside  and  permit  its  purchase  by 
the  other  contracting  party,  is  not  void 
as  against  public  policy.  White  v.  Mc- 
Math  &  Johnston,  44:  11x5,  156  S.  W.  470, 
—  Tenn.  — .  (Annotated) 

8.  The  question  whether  or  not  a  con- 
tract is  against  public  policy  must  be  de- 
termined by  its  purpose  and  tendency,  and 
not  by  the  fact  that  no  harm  in  fact  re- 
sults from  it.  White  v.  McMath  &  John- 
ston, 44:  II 15,  156  S.  W.  470,  —  Tenn.  — . 

9.  A  provision  in  a  lease  by  a  railroad 
company  of  a  parcel  of  land  for  warehouse 
purposes,  which  places  the  risk  of  fire  upon 
the  lessee,  who  assumes  all  risk  thereof 
whether  caused  by  the  negligence  of  the 
lessor  or  otherwise,  is  not  void  as  against 
public  policy.  Checkley  v.  Illinois  C.  R. 
Co.  44:  ZZ27,   100  N.  E.   942,  257   III.  491. 

(Annotated) 

CONTRIBUTORY  NEGLIGENCE. 

In  general,  see  Negligence,  3. 

CORNER. 

Running  corner  in  commodity,  see  Mo- 
nopoly and  Combinations,  3,  4. 

CORPORATION  COMMISSION. 

Review,  on  appeal,  of  order  of,  see  Ap- 
peal and  Error,  32. 

CORPORATIONS. 

Bonds  of,  see  Bonds. 

Validity  of  agreement  by  corporation 
to  repurchase  stock  sold,  see  Con- 
tracts, 6. 

Records  and  papers  of,  as  evidence,  see 
Evidence,  18. 

Insurance  corporations,  see  Insurance. 

Investment  in  capital  stock  of,  by  trus- 
tee, see  Trusts,  2. 

Service  on,  see  Writ  and  Process,  4. 

What  is  carrying  on  business  within 
state  to  sustain  service  of  process, 
see  Writ  and  Process,  3,  4. 

COSTS  AND  FEES. 

Right  of  clerk  to  fees,  'see  Clerks. 

1.  Where  a  criminal  proceeding  before 
a  magistrate  is  discontinued,  and  the  ac- 
cused bound  over  to  the  district  court, 
where  he  is  convicted  of  the  crime  with 
which  he  stood  charged  before  the  magis- 
trate, the  costs  in  the  district  court  should 
not  be  taxed  against  the  accused.  Larson  v. 
State,  44:  617,  140  N.  W.  176.  —  Neb.  — . 

2.  The  owner  of  a  way  of  necessity  may 
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COTTON— COURTS. 


be  charged  with  one  half  the  cost  of  a  suit 
to  restrain  his  use  of  the  way,  altliough  the 
injunction  is  denied,  if  he  might  bave 
avoided  the  litigation  by  the  exercise  of 
care  to  keep  the  gates  closed.  Rater  v.  J 
Shuttlefield,  44:  zoi,  125  N.  W.  235,  146 
Iowa,  612. 

3.  A  plaintiff  who  is  defeated  on  the 
principal  issue  in  controversy  cannot  com- 
plain of  an  equal  division  of  the  costs  of 
the  action.  Rater  v.  Shuttlefield,  44:  xox, 
126  N.  W.  236,  146  Iowa,  612. 

COTTON. 

Corner  in  supply  of,  see  Monopoly  and 
Combinations,  3. 

COIJNTERCIiAIM. 

Hee  Setoff  and  Counterclaim. 

COUNTIES. 

Liability  of  property  of,  to  public  im- 
provement assessment,  see  Public 
Improvements,    4-6. 

Omission  from  summons  of  name  of 
county  in  which  suit  is  brought, 
see  Writ  and  Process,  I. 

COURTS. 

Clerks  of,  see  Clerks. 

As  to  contempt,  see  Contempt. 

Validity  of  act  providing  for  election 
of   judicial   officers,   see  Elections. 

Judicial  notice  by,  see   Evidence,  1. 

Constitutionality  of  act  providing  for 
election  of  judicial  officers  by  sep- 
arate ballot,  see  Statutes,  4. 

1.  The  criminal  court  of  appeals  is 
charged  with  the  duty  of  seeing  that  we 
have  a  uniform  system  of  criminal  juris- 
prudence in  Oklahoma,  and  it  is  the  court 
of  last  resort  and  the  supreme  arbitrator 
for  the  settlement  of  all  questions  relating 
to  criminal  law  in  this  state.  State  ex  rel. 
Tucker  v.  Davis,  44:  1083,  130  Pac.  962,  — 
Okla.  Crim.  Rep.  — . 

Jurisdiction;   territorial  limitations. 

2.  The  courts  of  one  state  have  no 
jurisdiction  of  an  action  to  recover  damages 
for  injury  to  and  destruction  of  fences,  tim- 
ber, and  trees  on  land  in  another  state,  due 
to  the  negligent  setting  out  of  fire.  Bris- 
bane V.  Pennnvlvania  R.  Co.  44:  274,  08  N. 
E.  752,  205  N.Y.  431. 

3.  An  action  to  recover  the  proceeds  of 
timber  wrongfully  severed  from  real  estate 
is  transitory  and  may  be  brought  in  the 
courts  of  a  state  other  than  that  where  the 
land  is  located.  Bradv  v.  Brady,  44:  279, 
77  S.  E.  235,  1^1  N.  C.  324. 

3a.  An  action  to  recover  rent  for  use 
and  occupation  of  premises  of  which  de- 
fendants were  tenants  by  sufferance  is  not 
within  a  statute  requiring  actions  tor  the 
determining  of  questions  affecting  title  to 
real  property  to  be  brought  in  the  county 
where  the  land  is  located,  although  the  an- 
swer sets  up  title  in  defendants,  and  there- 
fore the  action  may  be  maintained  in  a 
state  other  than  that  where  the  land  is 
44  L.R.A.(N.S.) 


located.    Sheppard  v.  Cceur  d'Alene  Lumber 
Co.  44:  267,  112  Pac.  932,  62  Wash.  12. 

(Annotated ) 
Relation  to  other  departments  of  sot- 
ernment. 

4.  Valid  orders  of  the  railroad  com- 
mission should  be  obeyed;  and  if,  for  any 
reason,  an  order  is  supposed  to  be  invalid 
the  carrier  should  apply  to  the  railroad 
commissioners  for  a  modification  of"  it  be- 
fore resorting  to  the  courts.  This  should 
be  done,  rather  than  to  ignore  the  order, 
even  though  it  may  not  be  enforceable  be- 
cause invalid.  Louisville  &  N.  R.  Co.  t. 
Burr,  44:  189,  58  So.  543,  63  Fla.  491. 

5.  A  fact  once  determined  by  the  legis- 
lature and  made  the  basis  of  an  act  is  not 
thereinafter  open  to  judicial  investigation. 
Woodall  V.  Darst,  44:  83,  77  S.  £.  264,  — 
W.  Va.  — . 

6.  When  a  law  is  clearly  in  conflict 
with  the  Constitution  under  authority  of 
which  it  was  enacted,  it  is  the  duty  of  the 
court  to  sustain  the  paramount  law,  and 
refuse  to  enforce  any  and  all  legislation 
in  contravention  thereof;  but  unless  it  is 
thus  clearly  in  conflict,  the  act  of  the  legis- 
lature should  be  sustained.  State  ex  rel. 
Weinberger  v.  Miller,  44:  7x2,  99  N.  E. 
1078,  87  Ohio  St.  12. 

7.  A  court  has  no  discretion  as  to  the 
enforcement  of  a  law  if  it  is  constitutional. 
State  ex  rel.  Weinberger  v.  Miller,  44:  712, 
99  N.  E.  1078,  87  Ohio  St.  12. 

8.  Whether  a  special  act  or  a  general 
law  is  proper,  is  generally  a  question  for 
legislative  determination;  and  the  court 
will  not  hold  void  a  special  act  appropriat- 
ing money  to  a  member  of  the  National 
Guard,  as  contravening  §  39,  art.  6,  of  the 
State  Constitution  (Code  1906,  p.  Uii), 
unless  it  clearly  appears  that  a  general  law 
would  have  accomplished  the  legialative 
purpose  as  well.  Woodall  v.  Darst,  44: 
83,  77  S.  E.  264,  —  W.  Va.  — . 

9.  Whether  an  appropriation  is  for  a 
public  or  a  private  purpose  is  a  judicial 
question;  but  if  it  does  not  clearly  appear 
from  the  act  of  appropriation  that  it  is  for 
a  purely  private  purpose,  the  court  cannot 
so  decide.  Woodall  v.  Darst,  44:  83,  77  S. 
E.  264,  —  W.  Va.  — . 

10.  Whether  or  not  there  is  a  suflicient 
public  demand  for  electrical  current  to  war- 
rant the  granting  of  the  power  of  eminent 
domain  to  a  corporation  to  enable  it  to 
supply  the  demand  is  a  legislative  question. 
Rutland  R.  Light  &  P.  Co.  t.  Clarendon 
Power  Co.  44:  1204,  83  Atl.  332,  —  VI  — . 
Rules  of  decision. 

11.  A  ruling  in  a  case  is  not  dictum 
merely  because  it  was  necessary,  on  account 
of  the  conclusion  reached  upon  that  ques- 
tion, to  consider  another  question  the  de- 
cision of  which  controlled  the  judgmenl 
Galloway  v.  Darby,  44:  782,  161  S.  W.  1014, 
—  Ark.  — . 

12.  Whether  the  repeal  of  so  much  of 
a  municipal  ordinance  granting  trackage 
rights  in  a  city  street  to  a  railway  com- 
pany as  relates  to  double  tracks  was  pre- 
sumptively   a    reasonable    exercise    of    the 
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police  power,  or  a  legislative  impairment 
of  the  contract  ordinance,  is  a  question 
which  the  Federal  Supreme  Court,  on  a 
writ  of  error  to  a  state  court,  must  decide 
for  itself,  independently  of  the  decisions  of 
the  state  court.  Grand  Trunk  W.  R.  Co. 
V.  South  Bend,  44:  405,  57  L.  ed.  — ,  33  Sup. 
Ct.  Rep.  303,  227  U.  S.  544. 

COVENANTS  AND  CONDITIONS. 

In  lease,  see  Landlord  and  Tenant,  2. 

CRIMINAL  CONTEMPT, 

See  Contempt,  3. 

CRIMINAL  LAW. 

Appeal  in  criminal  case,  see  Appeal 
and   Error. 

Presumptions  on  appeal,  see  Appeal 
and  Error,   19,   20. 

Review  of  discretion  as  to  change  of 
venue,  see  Appeal  and  Error,  25. 

Reversible  error  in  criminal  case,  see 
Appeal  and  Error,  34,  41. 

Review  of  verdict,  see  Appeal  and  Er- 
ror, 43. 

Bail  and  recognizance,  see  Bail  and 
Recognizance. 

Costs  of  criminal  prosecution,  see  Costs 
and  Fees,  I. 

Presumptions  and  burden  of  proof  in 
criminal  case,  see  Evidence,  6. 

Relevancy  of  evidence,  generally,  see 
Evidence,  51. 

Sufficiency  of  proof,  see  Evidence,  68- 
61. 

Grand  jury,  see  Grand  Jury. 

Habeas  corpus,  see  Habeas  Corpus. 

As  to  requisites  and  sufficiency  of  in- 
dictment, information  or  complaint, 
see  Indictment,  etc. 

Proximate  cause  of  injury  by  crime, 
see  Proximate  Cause,  3. 

Residence  for  school  purposes  of  chil- 
dren committed  to  citizens  on  pro- 
bation by  juvenile  court,  see 
Schools. 

Instructions  in  criminal  case,  see  Trial, 
11. 

Questions  for  jury,  see  Trial,  3,  8,  9. 

Sufficiency  of  verdict,  see  Trial,  14. 

Venue  of  criminal  cases,  see  Venue. 

See  also  Disorderly  Houses;  Homicide; 
Intoxicating  Liquors;  Larceny; 
Perjury;  Robbery. 

Capacity  to  commit. 

Presumption  and  burden  of  proof  as 
to  sanity,  see  Evidence,  5. 

Insanity  as  question  for  jury,  see  Trial, 
3. 

1.  A  statutory  provision  that  an  act 
done  by  a  person  in  a  state  of  insanity  can- 
not be  punished  as  a  public  ofTense  does  not 
in  effect  modify  a  previous  statutory  pro- 
vision that  insane  persons,  if  at  the  time 
of  committing  the  act  charged  against 
them  were  incapable  of  knowing  its  wrong- 
fulness, are  incapable  of  committing  a 
crime;  but  under  these  provisions  the  test 
of  criminal  rcsponsibilitv  is  the  mental 
44  L.R.A.(N.S.) 


capacity  to  distinguish  between  right  and 
wrong  as  applied  to  the  particular  act,  and 
to  understand  the  nature  and  consequences 
of  such  act,  or  to  know  its  wrongfulness, 
and  the  defendant  is  not  criminally  re- 
sponsible if,  by  reason  of  insanity,  he  did 
not  have  the  will  and  mental  power  to 
refrain  from  committing  the  act.  Adair  v. 
State,  44:  Z19,  118  Pac.  416,  6  Okla.  Crim. 
Rep.  284. 
Rights  of  accused  generally. 

2.  Where  a  person  is  confined  in  Jail 
pending  a  trial  upon  a  criminal  prosecu- 
tion, he  has  the  right  to  have  an  oppor- 
tunity to  consult  freely  with  his  counsel 
without  having  any  person  present  to  hear 
what  passes  l^tween  them,  whose  presence 
is  objectionable  to  such  defendant.  State 
ex  rel.  Tucker  v.  Davis,  44:  1083,  130  Pac. 
962,  —  Okla.  Crim.  Rep.  — .     (Annotated) 

3.  It  is  the  duty  ot  officers  having  cus- 
tody of  persons  charged  with  the  commis- 
sion of  crime  to  afford  them  a  reasonable 
opportunity  privately  to  consult  their  at- 
torneys; and  no  officer  has  the  right  to  be 
present  and  hear  what  is  said  during  such 
consultation;  but  the  officers  must  take 
such  precautions  as  may  be  necessary,  ac- 
cording to  the  circumstances  of  each  case,  to 
prevent  the  escape  of  such  prisoners.  State 
ex  rel.  Tucker  v.  Davis,  44:  1083,  130  Pac. 
962,  —  Okla.  Crim.  Rep.  — . 

4.  It  is  the  duty  of  the  trial  courts  of 
Oklahoma  to  make  such  orders  as  will  se- 
cure to  every  person  imprisoned  upon  an 
accusation  of  crime  a  reasonable  oppor- 
tunity to  consult  privately  and  freely  with 
his  counsel,  without  let  or  hindrance  from 
any  sheriff,  jailer,  or  other  officer.  State 
ex  rel.  Tucker  v.  Davis,  44:  1083,  130  Pac. 
962,  —  Okla.  Crim.  Rep.  — . 

5.  As  to  just  when  and  where  consulta- 
tions between  prisoners  and  their  attorneys 
may  be  had  will  vary  with  the  circum- 
stances of  each  case,  within  the  discretion 
of  the  officer  having  the  custody  of  such 
prisoner;  but  this  discretion  is  subject  to 
the  review  of  the  courts,  and  it  must  not  be 
arbitrarily  used.  State  ex  rel.  Tucker  v. 
Davis,  44:  Z083,  130  Pac.  962,  —  Okla.  Crim. 
Rep.  — . 

6.  One  on  trial  for  rape  is  not  deprived 
of  a  public  trial  by  the  exclusion  from  the 
court  room  of  all  spectators,  if  the  court 
officers,  including  members  of  the  bar  and 
witnesses,  are  allowed  to  remain.  Reagan 
V.  United  States,  44:  583,  202  Fed.  488,  — 
C.  C.  A.  — .  (Annotated) 

7.  A  defendant  who  has  never  demand- 
ed or  been  refused  a  trial  is  not  entitled 
to  be  discharged  upon  the  ground  that  he 
was  not  brought  to  trial  at  the  next  term 
of  the  court  after  that  at  which  the  in- 
dictment or  information  was  presented,  un- 
less he  shows  that  the  laches  was  on  the 
part  of  the  state,  through  its  prosecuting 
officers:  otherwise  the  presumption  will  pre- 
vail that  the  delay  was  caused  by  or  with 
the  consent  of  the  defendant  himself;  and 
when  a  defendant  is  on  bail,  he  must  de- 
mand a  trial  of  his  case,  or  resist  a  con- 
tinuance of  the  case  from  term  to  term. 
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Head    V.    State,   44:  871,    131    Pac.   937,   — 
Okla.   Crim.   Rep.  — .  (Annotated) 

Former  jeopardy. 

8.  One  securing  a  new  trial  after  being 
convicted  of  an  attempt  on  an  indictment 
for  rape  can,  on  the  second  trial,  be  tried 
only  for  the  attempt,  where  the  statute 
provides  that  if  a  verdict  be  set  aside  and 
a  new  trial  granted,  the  accused  shall  not 
be  tried  for  any  higher  offense  than  that 
of  which  he  was  convicted  on  the  last  trial, 
and  it  is  immaterial  that  the  maximum 
punishment  is  the  same  for  attempt  as  for 
the  principal  offense.  Gates  v.  Com,  44: 
I047»  69   S.   E.   620,    111    Va.   837. 

( Annotated ) 

9.  Where,  during  the  trial  of  a  mis- 
demeanor before  a  magistrate,  it  appears 
that  the  defendant  should  be  put  upon  his 
trial  for  a  felony,  and  the  magistrate  or- 
ders a  new  complaint  to  be  filed,  and  under 
a  statutory  provision  that  in  such  cases 
the  magistrate  shall  stop  all  further  pro- 
ceedings before  him,  and  proceed  as  in 
other  criminal  cases  exclusively  cognizable 
before  the  district  court,  proceeds  to  sit  as 
an  examining  magistrate,  finds  probable 
cause,  and  binds  the  accused  over  to  the 
district  court  to  answer  to  the  felony,  the 
fact  that  the  accused  had  entered  upon  his 
trial  before  the  court  having  jurisdiction 
of  the  misdemeanor  will  not  constitute  a 
good  plea  in  bar  to  the  information  for  the 
felony  in  the  district  court.  Larson  v. 
State,  44:  617,  140  N.  W.  176,  —  Neb.  — . 

( Annotated ) 

CROSS  ERRORS. 

Assignment  of,  see  Appeal  and  Error, 
12,  13. 

CUSTOM. 

Evidence  of,  generally,  see  Evidence, 
40,  41. 

A  custom  to  permit  owners  of  city 
property  to  make  the  necessary  improve- 
ment in  the  streets  in  front  of  their  lots  is 
superseded  by  a  statute  requiring  them  to 
be  made  by  general  contract  to  be  let  to 
one  contractor,  so  that,  after  the  passage 
of  such  statute,  a  property  owner  may  be 
enjoined  from  attempting  to  do  the  work, 
or  interfering  with  the  one  to  whom  the 
contract  is  let.  Creekmore  v.  F.  T.  Justice 
&  Co.  44:  552,  153  S.  W.  738,  152  Ky.  514. 

(Annotated) 

DAMAGES. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  29. 

Reversal  of  judgment  to  permit  recov- 
ery of  nominal  damages,  see  Ap- 
peal and  Error,  44. 

Prejudicial  error  as  to  measure  of,  see 
Appeal  and  Error,  46. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 44. 

In  respect  to  freight. 

1.  The  measure  of  dama/^es  for  failure 
to  furnish  cars  to  transport  coal  from  a 
mine  is  the  difference  between  the  reason- 
44  L.R.A.(N.S.) 


able  selling  price  and  the  cost  of  mining 
and  placing  the  coal  on  the  market,  plus 
its  value  in  the  mine.  Illinois  C  R.  Co. 
V.  River  &  R.  Coal  &  C.  Co.  44:  643,  l.'MJ 
S.  W.  641,  150  Ky.  489. 
Assault. 

Increasing  damages  on  appeal,  see  Ap- 
peal and  Error,  48. 

2.  There  is  no  reason  why  the  amount 
of  damages  for  an  assault  by  an  officer  in 
making  an  unjustifiable  arrest  should  be 
less  than  if  the  assault  had  been  committed 
by  a  citizen.  Stoehr  v.  Payne,  44:  604, 
61  So.  206,  —  La.  — . 

Personal  Injuries;  death. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 44. 

3.  The  jury  may  be  permitted  to  con- 
sider the  possible  permanence  of  injuries 
as  an  element  of  damages  to  be  awarded  for 
negligence,  upon  the  evidence  of  experts 
that  in  their  best  judgment  the  injuries  are 
permanent.  South  Covington  &  C.  Street 
R.  Co.  V.  Hardy,  44:  3a,  153  S.  W.  474,  152 
Ky.   374. 

4.  A  judgment  of  $2,500  for  injuries  to 
one  who  is  a  barber  by  profession,  by  be- 
ing run  down  by  a  fire  department,  result- 
ing in  contusion  of  the  chest  and  slight 
wounds  of  the  face  and  chest,  is  exce^ive, 
and  will  be  reduced  to  $500.  Martin  v. 
Board  of  Fire  Comrs.  44:  68,  61  So.  197,  — 
La.  — . 

Injury  to  real  property:  nuisance. 

5.  The  measure  of  damages  to  abutting 
property  for  the  change  of  a  street  grade 
is  the  difference  between  the  fair  market 
value  of  the  property  immediately  before 
it  became  known  that  the  work  would  be 
done  and  just  after  the  work  was  com- 
pleted. Lexington  v.  Chenault,  44:  301 »  152 
S.  W.  939,  151  Ky.  774.  (Annotated) 

6.  The  true  measure  of  damages  for 
injury  to  land  from  noise  and  smoke  from 
the  roundhouse  and  yards  of  a  railway  com- 
pany is  compensation  for  the  loss  or  injury 
sustained;  and,  as  a  general  rule,  the  dam- 
ages are  measured  by  the  depreciation  in 
the  market  value  of  the  property  injured, 
where  the  injury  caused  by  the  nuisance  is 
of  a  permanent  nature.  Choctaw,  O.  8l  G. 
R.  Co.  V.  Drew,  44:  38,  130  Pac.  1149,  — 
Okla.  — . 

DANGEROUS   ATTRACTIONS. 

See  Negligence,  2. 

DANGEROUS  PREMISES. 

Liability  for  injuries  on,  see  Negligence, 
2. 

DATE. 

Evidence  on  question  of,  see  Appeal 
and  Error,  36. 

DEATH. 

Exchisiveness  of  statutory  remedy  for, 
see  Election  of  Remedies. 

Effect  of,  on  admissibility  of  acts  or 
declarations,  see  Evidence,  3*^. 

Of  homesteader,  effect  on  creditors* 
rights,  see  Homestead,  1-3. 
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Opening  divorce  decree  after   death  of    DELINQUENT  CHILDREN. 


one  of  the  parties,  see  Judgment, 
6,  7. 

Sale  of  liquors  as  proximate  cause  of 
death,  see  Proximate  Cause,  3. 

DEBTOR  AND  CREDITOR. 

Presumption  and  burden  of  proof  as  to 
debtor's  ability  to  pay,  see  Evi- 
dence, 4. 

As  to  exemptions,  see  Exemptions. 

As  to  garnishment,  see  Garnishment. 

When  limitations  begin  to  run  on 
promise  to  pay  a  debt  when  able, 
see  Limitation  of  Actions,  4. 

DECEDENTS. 

Administration  of  estates  of,  see  Exec- 
utors and  Administrators. 

DECLARATIONS. 

Evidence  of,  see  Evidence,  33-39. 
In  pleading,  see  Pleading,  2-4. 

DEDICATION. 

The  right  to  open  streets  shown  up- 
on a  plat  exhibited  to  purchasers  of  lots, 
but  not  referred  to  in  the  deed,  does  not 
exist  against  one  who  purchases  the  platted 
property  before  the  streets  were  marked 
on  the  ground,  without  notice  of  the  plat, 
actual  or  constructive.  Green  v.  Miller, 
44:  231,  76  S.  E.  505,  161  N.  C.  24. 

( Annotated ) 

DEEDS. 

Deed  as  mortgage,  see  Mortp^age. 
Substitute  conveyances,  see  Vendor  and 
Purchaser,  1. 

1.  No  title  passes  by  a  deed  from  a 
man  to  his  wife,  which,  after  i^s  execution, 
he  places  in  his  money  box  or  drawer,  to 
which  he  carries  the  key,  and  in  which  it 
is  found  after  his  death,  with  nothing  ex- 
cept the  execution  of  the  instrument  to 
sliow  an  intention  to  vest  title  in  her. 
Butts  v.  Richards,  44:  528,  140  N.  W.  1, 
152    Wis.   318.  (Annotated) 

2.  Property  sold  for  a  valuable  con- 
Bidrration  to  school  trustees  authorized  to 
acquire  the  fee,  "to  remain  in  common 
school   grounds   forever,"  without   a  provi- 

*  sion    for    reverter,    does    not    revert    upon 

•  abandonment  of  its  use  for  school  pur- 
poses and  an  attempt  by  the  trustees  to 
sell  it.  McElroy  v.  Pope,  44:  1220,  154  S. 
W.  903.   153  Ky.  108.  (Annotated) 

3.  A  provision  in  a  deed  of  land  to  a 
county,  that  it  is  "to  be  used  as  and  for  a 
county  high  school  ground  and  premises," 
does  not  create  a  condition  subsequent 
which  will  entitle  the  grantor  to  re-enter  if 
the  county  attempts  to  sell  the  property. 
Fitzgerald'  v.  Modoc  County,  44:  1229,  129 
Pac.  794,  164  Cal.  493. 

DEFENSE. 

In  mandamus  case,  see  Mandamus. 
In    proceeding    to   abate    nuisance,    see 
Nuisances,  10. 
44  L.R.A.(N.IS.) 


Residence  for  school  purposes  of  chil- 
dren committed  to  citizens  on  pro- 
bation by  juvenile  court,  see 
Schools. 

DELIVERY. 

Of  deed,  see  Deeds,  1. 

DEMAND. 

As  condition  precedent  to  right  of  ac- 
tion, see  Action  or  Suit,  1. 

DEMURRER. 

See  Pleading,  7,  8. 

DENIALS. 

In  pleading,  see  Pleading,  5. 

DEPOSITIONS. 

Putting  whole  writing  in  evidence,  see 
Evidence,  22. 

DEPOTS. 

Duty  as  to,  see  Carriers,  9,  10,  24. 

DESCENT  AND  DISTRIBUTION. 

Right  of  husband  to  inherit  where  his 
marriage  was  invalid  under  laws 
of  state  where  property  was  sit- 
uated, see  Conflict  of  Laws. 

Evidence  as  to  contract  of  adoption, 
see  Evidence,  38. 

Liability  of  devisee  of  homestead  for 
decedent's  debts,  see  Homestead,  2. 

Injunction  to  protect  rights  of  adopted 
child,  see  Injunction,  8. 

Specific  performance  of  agreement  to 
adopt  child,  see  Specific  Perform- 
ance, 1,  2. 

Tax  on  right  to  take  property  by,  see 
Taxes,  6. 

Under  the  Kansas  act  providing  for 
the  adoption  of  children,  the  adopted  child 
of  a  prior  deceased  daughter  of  an  intestate 
inherits  a  portion  of  the  estate  of  such 
intestate  through  her  adopting  mother. 
Riley  v.  Day,  44:  296,  129  Pac.  524,  88  Kan. 
503. 

DICTA. 

See  Courts,  11. 

DISAFFIRMANCE. 

Of  infant's  contract,  see  Infants,  3-5. 

DISBARMENT. 

Of  attorney,  see  Attorneys,  1. 

DISCHARGE. 

Of  servant,  see  Master  and  Servant,  3a, 
4. 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 

Error,  23-25. 
Of  courts  as  to  enforcement  of  law,  see 

Courts,  7. 

DISEASE. 

Judicial   notice  as  to,  see  Evidence.   I. 
Acceleration    of,    by    accident,    see    In- 
surance, 17. 
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I>UST. 

As  nuisance,  see  Nuisances,  3,  5. 

CASEMENTS. 

Liability  for  costs  in  suit  to  restrain 

use  of  way  of  necessity,  see  Costs 

and  Fees,  2. 
Presumption   and   burden  of  proof  as 

to,  see  Evidence,  12. 
Rights  of  one  purchasing  land  subject 

to,  see  Vendor  and  Purchaser,  3. 
In  waters,  see  Waters. 

1.  The  owner  of  a  way  of  necessity 
cannot  be  required  to  see  that  the  gates  are 
kept  shut  by  persons  not  under  his  control, 
or  to  do  more  than  close  them  after  he 
discovers  that  they  have  been  left  open' by 
such  persons,  and  use  reasonable  care  to 
avoid  unnecessary  annoyance  to  the  owner 
of  the  fee.  Rater  v.  Shuttlefield,  44:  101, 
125  N.  W.  235,  146  Iowa,  612. 

By  prescription. 

Presumption,  on  appeal,  as  to  finding 
in  regard  to,  see  Appeal  and  Error, 
18. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  14. 

Prescriptive  rights  in  waters,  see  Wa- 
ters, 6. 

2.  Use  of  a  way  of  necessity  will  not 
ripen  into  an  easement  by  prescription. 
Rater  v.  Shuttlefield,  44:  loi,  125  N.  W. 
235,  146  Iowa,  512.  (Annotated) 

3.  Express  assertion  of  the  right  is  not 
necessary  to  establish  a  prescriptive  right 
of  way,  if  the  use  is  of  a  character  to  indi- 
cate such  claim.  Barber  v.  Bailey,  44:  98, 
84  Atl.  608,  —  Vt.  — . 

4.  The  mere  use  of  a  footpath  over  an- 
other's property  openly,  notoriously,  and 
continuously  for  a  long  period  of  years  will 
not  establish  an  easement  therein,  if  it  was 
not  adverse  or  under  claim  of  right.  Barber 
v.  Bailey,  44:  98,  84  Atl.  608,  —  Vt  — . 
Extent  of  rights. 

5.  One  having  an  easement  across  an- 
other's property  is  not  liable  in  damages 
for  entering  upon  the  land  along  the  ditch 
for  the  purpose  of  cleaning  and  repairing 
it,  if  he  does  no  unnecessary  injury.  Holm 
V.  Davis,  44:  89,  125  Pac.  403,  —  Utah,  — . 

EATING  PLACE. 

Duty  of  master  to  provide  for  em- 
ployees, see  Master  and  Servant,  5. 

EJECTION. 

Of  tenant,  injunction  against,  see  In- 
junction, 1. 

ELECTION  OF  REMEDIES. 

An  action  by  an  administrator  for 
the  benefit  of  the  parents  of  a  minor  killed 
by  another's  negligence  cannot  be  main- 
tained as  a  common-law  action  where  the 
fttatute  gives  a  right  of  action  in  such  cases 
to  the  father,  or,  under  certain  circum- 
Htances,  to  the  mother.  Winfree  v.  North- 
ern P.  R.  Co.  44  J  841,  173  Fed.  66,  97  C.  C. 
A.  392. 
44  L.R.A.(N.S.) 


ELECTIONS. 

Election  on  question  of  establishment  of 
drainage  district,  see  Drains  and 
Sewers. 

Referendum  election,  see  Initiative, 
Referendum,  and  Recall. 

Local  option  election,  see  Intoxicating 
Liquors. 

Act  providing  for  election  of  judicial 
officers  by  separate  ballot  as  a  spe- 
cial law,  see  Statutes,  4. 

1.  An  act  providing  for  the  election  of 
judicial  officers  by  a  separate  ballot  con- 
taining the  names  of  candidates,  without 
any  designation  except  the  office  to  which 
such  candidates  are  to  be  elected,  the  num- 
ber required  to  be  elected,  and  instructions 
to  the  voter  to  vote  for  the  requisite  num- 
ber, is  not  violative  of  a  constitutional  pro- 
vision that  all  citizens  possessed  of  the 
requisite  qualifications  shall  be  entitled  to 
vote  at  all  elections,  in  that  it  requires  an 
elector  to  be  able  to  read  in  order  to  select 
the  candidate  for  a  judicial  office  for  whom 
he  may  desire  to  vote.  State  ex  rel.  Wein- 
berger v.  Miller,  44:  71a,  99  N.  E.  1078,  87 
Ohio  St.  12. 

2.  An  act  providing  for  the  election  of 
judicial  officers  by  separate  ballot,  thus 
necessitating  more  than  one  ballot  at  ..an 
election,  is  not  violative  of  a  constitutional 
provision  that  all  elections  shall  be  by 
oallot.  State  ex  rel.  Weinberger  v.  Miller, 
44:  712,  99  N.  E.  1078,  87  Ohio  St.  712. 

(Annotated) 

ELECTRIC  COMPANY. 

Review  of  legislative  decision  as  to 
granting  power  of  eminent  domain 
to  electrical  company,  see  Courts, 
10. 

Condemnation  of  property  of  electrical 
company,  see  Eminent  Domain^  1. 

ELEVATORS. 

Taxation  of  grain  in  elevators  as  inter- 
ference with  interstate  commerce, 
see  Commerce,  2. 

EMERY  WHEELS. 

Regulating  employment  of  person  to 
operate,  see  Constitutional  Law,  4. 

EMINENT  DOMAIN. 

Review  of  legislative  decision  as  to,  see 

Courts,  10. 
Injunction  against,  see  Injunction,  6. 

What  may  be  taken. 

1.  A  corporation  which  engages  in  the 
business  of  generating  and  distributing 
electrical  energy  for  general  sale  for  public 
purposes  devotes  its  property  to  a  public 
purpose,  which  prevents  its  being  taken 
under  the  power  of  eminent  domain  for  an- 
other public  purpose,  in  the  absence  of  legis- 
lative grant,  express  or  implied.  Rutland 
R.  Light  &  P.  Co.  V.  Clarendon  Power  Co. 
44:  1204,  83  Atl.  332,  —  Vt.  — . 

What  constitutes  a  taking  of,  or  Injary 
to,  property. 

2.  An  abutting  property  owner  is  not, 


under  a.  Constitution  providing  compe 
tion  for  property  damaged  for  public 
entitlpd  to  compensation  benause  a  street 
car  traik  is  laid  so  doae  to  the  curb  and 
cars  are  operated  thereon  80  frequently,  that 
vehicles  cannot  be  stopped  at  tlie  curb  to  re- 
ceive or  discharge  passengers  or  goods  with- 
out interfering  with  the  street  car  service. 
Harrison  v.  Denver  City  Tramway  Co.  44: 
1 164,  131  Pac.  41)9,  —  Colo.  — . 
ConHequentlal  IdJutIor. 

3.  That  the  noise  made  by  street  cars  in 
passing  around  a  curve  at  a  street  corner  is 
annoying,  that  alarm  signals  are  more  fre- 
quent there  than  at  other  places,  and  that 
the  tracliB  are  laid  closer  to  the  curb  so  that 
no  space  for  vehicles  is  left  between  the 
cars  and  the  curb,  do  not  make  the  injury 
to  the  owner  of  the  abutting  property  dif- 
ferent in  kind  from  that  sulfered  by  owners 
of  property  passed  by  the  cars  at  other 
places,  so  aa  to  give  him  a  right  of  action 
for  the  injury.  Harrison  v.  Denver  City 
Tramway  Co.  44:  1164,  131  Pac.  40S,  — 
Colo.  — . 

i.  A  property  owner  is  not,  under  a 
Constitution  requiring  compensation  for 
damaging  property  for  public  use,  entitled 
to  compensation  for  annoyance  and  incon- 
venience by  the  operation  of  a  street  car 
line  in  front  of  his  property  in  such  a  man- 
ner as  to  disturb  sleep,  prevent  occupation 
of  the  dwelling  with  any  degree  of  comfort, 
and  prevent  conversation  on  the  veranda  in 
an  ordinary  tone  of  voice,  although  the 
market  value  of  the  property  is  depreciated 
thereby.  Harrison  v.  Denrer  City  Tramway 
Co.  44:  1164,  131   Pac.  409,  —  Colo.  — . 

EltlPLOTEES. 

Rights,  duties,  and  liabilities    of,   gen- 
erally, see  Master  and  Servant. 


ESTOPPEL. 

Of  insurance  company,  see  Insuranee, 
9-13. 
A  carrier  is  not  estopped  to  deny  the 
authority  of  a  station  agent  to  make  a  con- 
tract for  it,  by  retaining  a  payment  to 
which  it  was  entitled  independent  of  such 
contract,  although  claimed  to  have  been 
made  thereunder.  Chicago,  M.  ft  St.  P.  B. 
Co.  V.  Kelm,  44:  995,  141  N.  W.  299,  121 
Minn.  343. 

EVIDENCE. 

Necessity  for  exceptions,  see  Appeal  and 

Error,  17. 
Review  of  discretionary  rulinga,  see  Ap- 
peal and  Error,  26. 
Prejudicial  error  as  to,  see  Appeal  and 

Error,  34-38. 
New  trial  for  newly  discovered  evideOM, 

see  New  Trial,  2-5. 
Reception  of,  on  trial,  see  Trial,  1. 
"--'"  '      ;y  of  objecti 

.  Trial,  2. 
Instructions  as  to,  see  Trial,  11. 
Judicial   notice. 

1.  The  court  takes  judicial  notice  of  the 
fact  that  the  keeping  of  hc^s  in  the  ordi- 
nary way  within  the  thickly  populated  por- 
ity  tends  to  create  a  condition 

pest"---    --'     '-- -^-- 

■tts,  . 
Tex.  Crim.  Rep.  - 
Presumptions  and  harden  of  proof. 
Presumption  of  innocence  upon   appeal 
from    conviction,    see  Appekl   and 
Error,  19. 
Presumption   of   guilt  on   appeal    from 
conviction,  see  Appeal    and    Error, 
19. 


Presumptioi 


EQfATi    PROTECTION    AND    PRIVI- 
I.EGES. 

See  Constitutional  Law,  2-«. 


EQUITY. 

Appeal  in  equitable  case,  see  Appeal 
and  Error. 

Questioning  jurisdiction  for  first  time 
on  appeal,  see  Appeal  and  Error, 
26. 

Duty  to  protect  interests  of  minors  in- 
volved in  litigation,  see  Infants,  6. 

As  to  maxims,  see  Maxims. 

Reformation  of  instruments,  see  Eefor- 


2.  The  laws  of  a  sist«r  state  will  be  pre- 
sumed to  be  the  same  as  the  local  laws  in 
the  absence  of  pleading  and  proof  to  the 
contrary.  Sheppard  v.  CiEur  d'Aleoe  Lum- 
ber Co.  44:  367,  112  Pac.  932,  62  Wash.  12. 

3.  A  sjiipper's  knowledge  that  the  car- 
rier's rate  was  based  upon  the  value  of  tbt 
shipment  is  to  be  presumed  where  this 
plainly  appears  from  the  terms  of  the  bill 
of  lading  and  from  the  published  ratea  on 
file  with  the  Interstate  Commerce  Commis- 
sion. Adams  Exp.  Co.  t.  Croninger.  44:  is7> 
33  Sup.  Ct.  Rep.  148,  226  U-  8.  491,  67  L. 
ed.  — . 

4.  To  maintain  an  action  against  an  ad- 
ministrator on  a  promise  by  his  intestate  to 
pay  a  debt  when  able,  plaintiff  has  the 
burden  of  showing  ability.  Van  Buskirk  v. 
Kuhns,  44:  710,  129  Pac.  SBT,  164  Gal.  4T£. 

5.  The  state,  in  a  prosecution  for  homi- 
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defendant,  at  the  time  of  the  act  charged, 
was  mentally  competent  to  distinguish  be- 
tween right  and  wrong,  or  to  understand  the 
nature  of  the  act  he  was  committing,  he 
must  be  acquitted.  Adair  v.  State,  44:  X19, 
118  Pac.  416,  6  Okla.  Crim.  Rep.  284. 

(Annotated) 

6.  In  construing  a  will,  it  will  be  pre- 
sumed that  the  testator  intended  to  dispose 
of  his  entire  estate,  unless  the  contrary  is 
apparent.  Jones  v.  Hudson,  44:  1182,  141 
N.  W.  141,  —  Neb.  — . 

7.  A  presumption  that  a  buyer  did  not 
intend  to  pay  for  goods  arises  from  the  fact 
that  his  affairs  were  in  such  a  condition 
that  he  could  have  had  no  reasonable  ex- 
pectation of  paying  therefor.  Gillespie  v. 
J.  C.  Piles  &  Co.  44:  I,  178  Fed.  886,  102  C. 
C.  A.  120. 

8.  One  seeking  to  hold  a  justice  of  the 
peace  personally  liable  for  issuing  a  war- 
rant for  his  arrest  without  jurisdiction  has 
the  burden  of  showing  absence  of  good  faith 
on  his  part.  Broom  v.  Douglass,  44:  164,  57 
So.  860,  —  Ala.  — . 

9.  That  a  passenger  is  injured  by  a 
violent  jerk  or  jar  of  the  car  in  which  he  is 
riding  such  as  would  not  ordinarily  happen 
had  the  carrier  used  due  care  makes  a  prima 
facie  showing  of  negligence  on  the  part  of 
the  carrier.  Sever  v.  Minneapolis  &  St.  L. 
R.  Co.  44:  1200,  137  N.  VV.  937,  —  Iowa,  — . 

10.  One  suing  for  the  death  of  a  hog  de- 
livered to  an  express  company  for  trans- 
portation, which  occurs  at  the  termination 
of  the  journey,  by  wagon,  to  the  station,  has 
the  burden  of  showing  negligence  unaided 
by  presumption,  when  he  was  present  when 
the  animal  was  placed  on  the  wagon  and  ac- 
companied the  wagon  to  the  station,  so  that 
he  was  familiar  with  all  that  occurred. 
Winn  v.  American  Exp.  Co.  44:  662,  140  N. 
W.  427,  —  Iowa,  — . 

11.  From  an  unexplained  automatic 
starting  to  the  injury  of  an  employee,  of  a 
comparatively  new  machine,  when  it  ought 
to  have  remained  at  rest,  the  jury  may  infer 
nepfligencc  on  the  part  of  the  employer. 
Chinccariello  v.  Campbell,  44:  1050,  96  N. 
E.  1101,  210  Mass.  532.  (Annotated) 

12.  Alleging  in  a  bill  to  enjoin  attempted 
use  of  a  right  of  way  over  property  of  the 
complainant,  that  defendant  has  no  such 
right,  does  not  relieve  defendant  from  the 
burden  of  establishing  his  right.  Barber  v. 
Bailey,  44:  98,  84  Atl.  608,  —  Vt.  — . 

13.  Although  a  property  owner  may, 
upon  breach  of  a  building  contract,  settle 
claims  of  subcontractors  for  which  liens 
could  be  established,  without  requiring  their 
establishment,  and  look  to  the  contractor  for 
reimbursement,  he  has  the  burden  of  show- 
ing that  the  claims  paid  were  clearly  and 
justlv  due.  Bagaglio  v.  Paolino,  44:  80,  85 
Atl.  '1048,  —  R.  T.  — .  (Annotated) 

14.  Proof  by  one  claiming  a  right  of  way 
across  another's  property  of  long-continued 
use  to  the  knowledge  of  the  property  owner, 
without  interruption,  places  the  burden  on 
tlie  owner  of  the  property  to  show  that  it 
44  L.R.A.(N.S.) 


was  permissive,  and  not  adverse.    Barber  v. 
Bailey,  44:  98,  84  Atl.  608,  —  Vt.  — . 

(Annotated) 

15.  One  claiming  that  a  promise  to  pay 
a  debt  when  able  was  barred  by  the  statute 
of  limitations  has  the  burden  of  showing 
that  the  promisor  became  able  to  pay  long 
enough  before  action  brought  to  permit  the 
running  of  the  statute.  Van  buskirk  v. 
Kuhns,  44:  710,  129  Pac.  587,  164  Cal.  472. 

16.  There  is  no  room  for  any  inference 
that  an  island  was  not  in  existence  at  the 
time  of  the  government  survey  of  1868  be- 
cause the  field  notes  and  plat  make  no  men- 
tion of  it,  where  such  island  has  an  area  of 
nearly  140  acres,  has  well-defined  banks  ris- 
ing from  3  to  5  feet  above  high  water,  is 
largely  covered  with  a  growth  of  wild  grass, 
sage  brush,  and  small  timber,  bears  un- 
doubted evidence  of  permanency,  and  con- 
cededly  was  in  its  present  condition  only 
twelve  years  after  the  survey.  Scott  v. 
Lattig,  44:  107,  33  Sup.  Ct.  Rep.  242,  227  U. 
S.  229,  67  L.  ed.  — . 
Documentary  evidence. 

Review    of    discretionary    rulings,    see 

Appeal  and  Error,  26. 
Prejudicial  error  as  to,  see  Appeal  and 

Error,  36. 
Sufiiciency  of  objection  to  admission  of, 

see  Trial,  2. 

17.  Where  a  witness  has  testified  in  a 
preliminary  trial,  and  has  been  cross- 
examined  by  the  defendant,  and  his  attend- 
ance cannot  be  obtained  upon  a  subsequent 
trial  of  said  cause,  it  is  not  error  for  the 
trial  court  to  permit  the  introduction  by  the 
state  of  the  testimony  given  by  said  witness 
upon  such  former  trial.  Edwards  v.  State, 
44:  701,  131  Pac.  956,  —  Okla.  Crim.  Rep. 
— .  ( Annotated ) 

18.  Upon  the  question  of  what  cars  were 
destroyed  in  a  certain  yard  by  a  mob,  record 
books  of  the  railroad  company  are  admissi- 
ble, the  entries  in  which  are  shown  to  have 
been  correctly  copied  in  the  regular  course 
of  business  from  reports  by  conductors  and 
other  employees  as  to  the  construction  and 
present  condition  of  cars,  and  their  arrival 
and  departure  from  yards,  which  are  also 
shown  to  be  correct,  where  the  preservation 
of  the  original  reports  would  have  been  im- 
possible. Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
V.  Chicago,  44:  358,  89  N.  E.  1022,  242  111. 
178. 

19.  A  memorandum  by  a  property  owner, 
of  unpaid  bills  of  a  tenant,  is  a  statement 
of  fact,  and  not  of  opinion.  Walter  v. 
Sperry,  44:  28,  85  Atl.  739,  86  Conn.  474. 

20.  A  memorandum  of  a  person  since  de- 
ceased need  not  contain  facts  to -which  he, 
if  living,  could  testify,  to  be  admissible  in 
evidence  in  a  proceeding  against  his  ad- 
ministrator, under  a  statute  providing  that 
in  actions  against  representatives  of  de- 
ceased persons  relevant  entries,  memoranda, 
and  declarations  of  decedent  may  be  re- 
ceived in  evidence.  Walter  v.  Sperry,  44: 
28,  85  Atl.  739,  86  Conn.  474. 

21    Memoranda    by    a    property     owner 
since  deceased,  to  the  effect  that  a  bill  of 
80 
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wife,  evidence  is  admisBible  of  the  reason 
given  by  the  eon  for  leaving,  on  the  day  be- 
fore his  departure.  Ickes  v.  Ickes,  44: 
IZ18,  85  Atl.  885,  237  Pa.  582. 

37.  In  an  action  to  hold  a  man  liable  for 
causing  his  son  to  separate  from  his  wife, 
in  which  the  defense  is  that  the  separation 
was  caused  by  the  fact  that  the  wife  con- 
fessed that  a  child  she  was  carrying  was 
not  the  son's,  a  witness  called  to  testify  as 
to  the  son's  declaration  concerning  the  cause 
of  his  leaving  cannot  state  tiiat,  when  the 
son  informed  him  that  he  had  had  trouble 
with  his  wife  and  was  going  to  leave  her,  he 
himself  stated  that  he  knew  all  about  it, 
having  overheard  the  confession.  Ickes  v. 
Ickes,  44:  XX18,  85  Atl.  885,  237  Pa.  582. 

38.  Where  a  parol  contract  for  the  adop- 
tion of  a  child  is  made  by  the  grandmother 
of  the  child,  at  the  instance  of  the  mother, 
and  is  subsequently  ratified  and  renewed 
between  the  person  adopting  the  child  and 
the  mother,  in  an  equitable  action  by  the 
child  against  the  administrators  of  the  per- 
son contracting  to  adopt,  to  enforce  the 
agreement,  the  grandmother  and. the  mother 
are  competent  witnesses  to  prove  the  con- 
tract. Crawford  v.  Wilson,  44:  773,  78  S. 
E.  30,  139  Ga.  654. 

39.  In  an  action  against  a  property  own- 
er for  the  price  of  lumber  delivered  on  his 
premises,  evidence  is  not  admissible  as  to 
statements  of  the  tenant  at  time  of  delivery 
in  his  absence.  Walter  v.  Sperry,  44:28, 
85  Atl.  739,  86  Conn.  474. 

Relevancy  and  materiality. 

Prejudicial  error  as  to,  see  Appeal  and 

Error,  35. 
Evidence  to  impeach  witness,  see  Wit- 
nesses. 

40.  In  an  action  to  hold  a  master  liable 
for  injury  to  an  employee  on  a  tugboat, 
who  was  caught  by  a  set  screw  on  the  shaft, 
evidence  is  admissible  that  by  general  usage 
set  screws  on  the  shafts  of  such  boats  are 
not  guarded,  subject  to  a  caution  that  it  is 
not  conclusive  that  defendant  used  due  care 
under  the  circumstances.  Shannahan  v. 
Empire  Engineering  Corp.  44:  1185,  98  N. 
E.  9,  204  N.  Y.  543. 

41.  In  an  action  to  hold  a  motor  manu- 
facturer liable  for  injury  to  a  buyer's  in- 
spector by  the  starting  of  a  motor  while 
he  was  making  an  adjustment  of  the  mech- 
anism, evidence  is  admissible  as  to  the  prac- 
tice of  the  work  of  inspection  and  what  was 
said  and  done  by  plaintiff  and  the  defend- 
ant's tester,  who  had  charge  of  the  machine 
immediately  before  and  at  the  time  of  the 
injury.  Johnson  v.  E.  C.  Clark  ^Motor  Co. 
44:  830,  139  N.  W.  30,  —  Mich.  — . 

42.  Upon  an  issue  as  to  what  the  use  of 
an  article  is  reasonably  worth  per  day, 
where  it  does  not  appear  that  there  is  any 
absolute  standard  by  which  such  value  may 
be  determined  with  definiteness  and  certain- 
ty, it  is  not  error  to  admit  evidence  of  the 
value  of  the  article  itself,  to  be  considered 
with  other  circumstances  in  determining  the 
value  of  its  use.  Carey  Coal  Co.  v.  Beebee 
Concrete  Co.  44:  499,  129  Pac.  191,  88  Kan. 
515. 
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43.  In  determining  the  value  of  the  use 
of  an  article  where  it  does  not  appear  that 
there  is  an  absolute  standard  by  which  such 
value  may  be  determined  with  definiteness 
and  certainty,  it  is  not  error  to  admit  evi- 
dence of  the  price  at  which  the  renter  sub- 
sequently sold  the  article.  Carey  Coal  Co. 
V.  Bebee  Concrete  Co.  44:  499,  129  Pac.  191, 
88  Kan.  515.  (Annotated) 

44.  The  father  of  an  infant  suing  for 
damages  for  personal  injuries  cannot  be  in- 
terrogated on  behalf  of  the  infant  as  to  his 
pecuniary  ability,  although  defendant  has 
propounded  questions  to  him  upon  that  sub- 
ject. Kelly  V.  Southern  Wisconsin  R.  Co. 
44:  487,  140  N.  W.  60,  152  Wis.  328. 

45.  In  an  action  for  injury  to  a  street 
car  passenger  thrown  from  the  car  while 
holding  with  both  hands  to  the  hand  holds, 
evidence  is  not  admissible  that  prior  to  the 
time  of  accident  he  had  swung  outside  the 
car  and  tapped  on  the  window.  South  Cov- 
ington &.  C.  Street  R.  Co.  v.  Hardy,  44: 
32,  153  S.  W.  474,  152  Ky.  374. 

46.  Upon  the  question  of  liability  of  a 
property  owner  for  lumber  used  by  his  ten- 
ant in  making  improvements  on  the  prop- 
erty, evidence  is  admissible  that  the  tenant 
purchased  lumber  for  such  improvements 
from  other  dealers  on  his  own  account. 
Walter  v.  Sperry,  44:  aS,  85  Atl.  739,  86 
Conn.  474. 

47.  In  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  reason  of  an  assault  and  battery 
by  the  defendant  upon  the  plaintiff,  it  was 
not  error  for  the  court  to  admit  evidence 
of  the  intoxication  of  the  defendant  at  the 
time  of  the  assault,  and  that  he  had  as- 
saulted another  person  shortly  before  he 
committed  the  battery  upon  the  plaintiff, 
and  also  had  assaulted  another  person  short- 
ly thereafter.  Harshbarger  v.  Murphy, 
44:  1x73,  125  Pac.  180,  22  Idaho,  261. 

(Annotated) 

48.  Upon  the  question  whether  or  not 
an  employer  is  charged  with  knowledge  that 
movements  by  machine  tenders  tend  to  be- 
come automatic  so  as  to  render  them  liable 
to  injury,  evidence  is  admissible  that  such 
accidents  have  frequently  occurred  in  his 
establishment.  Kaczmarek  v.  Geuder,  P.  &. 
F.  Co.  44:779*  134  N.  W.  348,  148  Wis.  46. 

49.  Upon  the  question  of  the  condition 
of  a  passenger  ejected  from  a  street  car,  evi- 
dence of  his  condition  when  he  boards  an- 
other car  immediately  afterward  may  be  ad- 
mitted. Thayer  v.  dd  Colony  Street  R. 
Co.  44:  1125,  101  N.  E.  368,  214  Mass.  234. 

50.  To  meet  evidence  that  defendant  had 
asked  for  figures  for  improvements  made  on 
his  property  according  to  an  exhibited 
sketch,  evidence  is  admissible  that  the 
sketch  was  made  at  the  instance  of  his  ten- 
ant, who  is  claimed  to  have  undertaken  to 
make  the  improvements  at  his  own  expense. 
Walter  v.   Sperry,  44:  a8,  85   Atl.   739,  86 

I  Conn.  474. 

51.  Upon  the  question  whether  or  not  a 
man  committed  perjury  in  testifying  that 
he  did  not  have  sexual  intercourse  with  his 
wife  before  their  marriage,  her  testimony 
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as  to  such  acts  of  intercourse  is  material 
and  relevant.  Spearman  v.  State,  44:  243, 
162  S.  W.  915,  —  Tex.  Crim.  Rep.  — . 

52.  Upon  the  question  of  the  liability  of 
a  property  owner  for  lumber  used  by  his 
tenant  in  improvements  upon  the  property, 
evidence  is  admissible  of  a  bill  of  sale  by 
the  tenant  to  him  of  the  building.  Walter 
V.  Sperry,  44:  28,  85  Atl.  739,  86  Conn.  474. 

53.  The  allowance  of  a  claim  against  a 
bankrupt's  estate  is  not  evidence  against 
its  owner,  in  an  action  to  hold  a  stranger 
liable  thereon,  in  the  absence  of  anything 
to  show  that  he  was  responsible  for  listing 
the  claim  in  the  bankruptcy  proceedings. 
Walter  v.  Sperry,  44:  28,  85  Atl.  739,  86 
Conn.  474. 

54.  In  an  action  to  recover  damages 
from  a  man  for  causing  his  son  to  separate 
from  his  wife,  evidence  is  not  admissible  as 
to  her  efforts  to  support  hor  child  after  the 
separation,  or  as  to  the  father's  collecting 
the  son's  wages.  Ickes  v.  Ickes,  44:  zxiS, 
85  Atl.  885,  237  Pa.  582. 

Weight,  effect,  and  sufficiency. 

Setting  aside  verdict  upon  uncorrobo- 
rated testimony  of  accomplice,  see 
Appeal  and  Error,  43. 
65.  To  hold  a  man  liable  for  causing  his 
son  to  separate  from  his  wife,  the  measure 
of  proof  of  malice  must  be  greater  than  is 
necessary  in  case  of  a  mere  stranger.     Ickes 
V.  Ickes,  44:  II 18,  85  Atl.  885,  237  Pa.  582. 

56.  The  mere  fact  that  a  customer  in  a 
meat  market  slipped  on  a  piece  of  meat  in 
the  sawdust  on  the  floor  does  not  show 
negligence  on  the  part  of  the  market  keeper 
which  will  render  him  liable  for  the  result- 
ing injuries,  if  there  is  nothing  to  show 
how  the  meat  got  upon  the  floor,  or  how 
long  it  had  been  there,  and  a  man  was  con- 
stantly at  work  keeping  the  floor  clean,  and 
the  sawdust  on  it  was  changed  twice  a 
day.  Norton  v.  Hudner,  44:  79,  100  N.  E. 
646,  213  Mass.  257. 

57.  That  one  making  deliveries  of  intoxi- 
cating liquor  is  the  agent  of  the  nonresident 
vendor  may  be  found  from  evidence  that 
consignments  were  made  to  him,  with  di- 
rections as  to  where  delivery  should  be 
made,  and  that  he  made  deliveries  with  a 
team  belonging  to  a  local  dealer  who  sup- 
plied the  consignor  with  orders.  Merrill  v. 
State,  44:  439,  93  N.  E.  857,  175  Ind.  139. 

58.  A  perjurer  is  not  an  accomplice  of 
one  accused  of  his  subornation,  within  the 
rule  that  the  evidence  of  an  accomplice 
should  be  received  with  caution.  State  v. 
Richardson,  44:  307,  154  S.  W.  735,  248  Mo. 
563.  (Annotated) 

59.  In  a  prosecution  for  perjury,  the 
falsity  of  the  defendant's  evidence  may  be 
established  by  circumstantial  evidence;  but 
the  facts  constituting  such  circumstantial 
evidence  must  be  directly  and  positively 
sworn  to  by  at  least  one  credible  witness, 
supported  by  corroborating  evidence,  and, 
taken  as  a  whole,  must  be  of  such  a  con- 
clusive character  as  to  exclude  everv  other 
reasonable   hvpothesis,   except   that   of   the 
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defendant's  guilt.    Metcalf  v.  State,  44:  513, 
129  Pac.  675,  8  Okla.  Crim.  Rep.  605. 

(Annotated^ 

60.  To  establish  subornation  of  perjury, 
the  fact  of  the  perjury  may  be  shown  bv 
the  testimony  of  a  single  uncorroborated 
witness.  State  t.  Richardson,  44:  307,  154 
S.  W.  735,  248  Mo.  563. 

61.  In  a  prosecution  for  perjury  for  tes- 
tifying falsely,  in  a  prior  prosecution  for 
the  illegal  possession  of  intoxicating  liquors 
for  the  purpose  of  violating  a  prohibitory 
liquor  law,  that  the  accused  did  not  oth 
the  restaurant  where  the  liquor  was  found, 
that  he  did  not  clerk  there,  nor  was  he  con- 
nected with  the  restaurant  as  an  employee 
or  otherwise,  the  positive  testimony  of  a 
witness  that  he  watched  the  accused  every 
night  for  a  month,  and  that  he  was  the 
person  clerking  and  waiting  on  the  custom- 
ers, and  was  the  only  one  clerking  thCre, 
when  corroborated  by  other  witnesses  wbo 
testified  to  acts  of  ownership  by  accused, 
together  with  evidence  that  the  accused  pur- 
chased supplies  for,  and  paid  the  bills  of, 
the  restaurant,  and  had  taken  out  a  Uniti^d 
States  license  authorizing  him  to  conduct 
the  business  of  a  retail  liquor  dealer,  is 
sufficient  to  sustain  a  conviction.  Metcalf 
V.  State,  44:  513,  129  Pac.  675,  8  Okla.  Crim. 
Rep.  605. 

EXCEPTIONS. 

On  appeal,  see  Appeal  and  Error,  14-17. 
In  general,  see  Trial,  2. 

EXECUTION. 

Exemptions  from,  see  Exemptions. 

Making  sheriff  charged  with  execution 
of  writ  party  to  proceeding  to  an- 
nul an  execution,  see  Parties,  3. 

Prohibition  against,  see  Prohibition. 

EXECUTORS       AND       ADMINISTRA- 
TORS. 

Action  by,  for  negligent  killing,  see 
Election  of  Remedies. 

Presumption  and  burden  of  proof  in  ac- 
tion against  administrator,  see  Evi- 
dence, 4. 

Evidence  in  action  against  administrat- 
or, see  Evidence,  20,  21. 

Injunction  to  restrain  sale  of  real  es- 
tate, see  Injunction,  8. 

Laches  in  bringing  suit  for  enforw- 
ment  of  agreement  by  decedent  to 
adopt  child,  see  Limitation  of  Ac- 
tions, 3. 

Appointment  of  receiver  for  estate  in 
hands  of,  see  Receivers. 

Suit  against  administrator  for  specific 
performance  of  intestate's  con- 
tract, see  Specific  Performance.  I. 

An  equitable  action  against  the  ad- 
ministrators of  a  decedent  to  enforce  a  panol 
agreement  by  the  decedent  for  the  adoption 
of  a  child  is  not  within  the  prohibition  of 
a  statute  exempting  administrators  from 
suits  for  twelve  months  after  their  appoint- 
ment, on  debts  due  by  the  decedent.  Craw- 
ford V.  Wilson,  44:  773,  78  S.  E.  30,  139  Ga. 
654. 
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EXEMPTIONS. 

Homestead  exemption,  see  Homestead. 
From  taxation,  see  Taxes,  1,  2. 

A  piano  comes  within  the  term  of 
"household  and  kitchen  furniture,"  as  the 
same  is  used  in  the  Oklahoma  personalty 
exemption  statute  (Okla.  Comp.  Laws  1909, 
§  3346,  Session  Laws  1905,  p.  255).  Cook 
V.  Fuller,  44:  76,  130  Pac.  140,  —  Okla.  — . 

(Annotated) 

EXPERT  TESTIMONY. 

In  general,  see  Evidence. 

EXPRESS  COMPANIES. 

As  carrier,  see  Carriers,  14. 

EXTRA  COMPENSATION. 

To  servant,  see  Master  and  Servant,  2, 
3. 

PACTS. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  27-32. 

FAIiSE  IMPRISONMENT. 

Liability  of  carrier  for  arrest  of  pas- 
senger, see  Carriers,  2. 

lilablllty  of  officer  making  arrest. 

1.  Where  a  town  ordinance  prohibits 
cursing,  swearing,  and  the  use  of  boisterous 
and  indecent  language  within  the  corporate 
limits,  a  town  marshal  is  within  his  rights 
in  entering  a  building  from  which  such 
language  may  be  heard  through  a  window 
opening  upon  an  alley,  used  as  a  thorough- 
fare, in  order  to  suppress  the  disturbance; 
and,  under  an  ordinance  imposing  a  penalty 
therefor,  he  may  arrest  the  proprietor  of 
the  place,  or  other  persons  who  resist  or 
interfere  with  him  in  the  discharge  of  that 
function.  Stoehr  v.  Payne,  44:  604,  61  So. 
206,  —  La.  — . 

Liability  of  magistrate. 

Burden  of  absence  of  good  faith  on  part 
of  magistrate,  see  Evidence,  8. 

2.  A  justice  of  the  peace  is  not  liable 
in  damages  for  maliciously  entertaining  a 
false  accusation  against,  and  causing  the 
imprisonment  for  want  of  excessive  cash 
bail  of,  one  duly  charged  with  an  offense 
within  his  jurisdiction.  Gordon  v.  District 
Ct.  44:  1078,  131  Pac.  134,  —  Nev.  — . 

3.  A  justice  of  the  peace  is  not  liable  in 
damages  for  imprisoning  a  witness  for  con- 
tempt as  authorized  by  statute  in  a  pro- 
cooding  within  his  jurisdiction,  although  he 
acts  corruptly  or  maliciously  in  so  doing. 
McBumie  v.  Sullivan,  44:  186,  153  S.  W. 
945,  152  Ky.  686. 

4.  A  judge  of  limited  jurisdiction  is 
not  personally  liable  for  issuing  a  warrant 
of  arrest  which  he  had  no  authority  to  do, 
in  a  case  of  which  he  had  jurisdiction  of 
the  subject-matter,  if  someone  apparently 
qualified  to  do  so  appeared  before  him  and 
made  the  requisite  complaint,  stating  some 
facts  which  enter  into  and  mav  under  some 
conditions,  or  in  co-operation  with  unstated 
facts,  constitute  a  criminal  ofTonae,  or  stat- 
ing some  fact  or  facts  which  bear  general 
44  L.RA.(N.S.) 


similitude  to  a  fact  or  facts  designated  by 
laws  as  constituting  an  offense.  Broom  v. 
Douglass,  44:  164,  57  So.  860,  —  Ala.  — . 

5.  A  police  magistrate  with  statutory 
authority  to  order  the  confinement  until 
sober  of  drunken  persons  brought  before  him 
is  not  personally  liable  in  damages  to  a  per- 
son whom  he  orders  to  be  imprisoned  until 
sober,  under  the  mistaken  belief  that  he  is 
intoxicated.  Reeves  v.  Stewart,  44:  185, 
160  S.  W.  26,  150  Ky.  124. 

6.  A  justice  of  the  peace  is  not  person- 
ally liable  for  issuing  in  good  faith  a  war- 
rant which  results  in  arrest,  upon  an  affi- 
davit which  charges  merely  a  threatened 
civil  trespass,  for  which  a  warrant  of  ar- 
rest will  not  lie,  if  he  has  general  jurisdic- 
tion of  the  subject-matter  and  the  affidavit 
was  clearly  an  attempt  to  charge  a  threat- 
ened criminal  trespass,  so  that  his  judgment 
as  to  its  sufficiency  was  invoked.  Broom  v. 
Douglass,  44:  X64,  57  So.  860,  —  Ala.  — . 

(Annotated) 

FAMILY  EXPENSES. 

Liability  of  wife  for,  see  Husband  and 
Wife. 


FARMERS  ASSOCIATION. 

Injunction  to  restrain  monopolistic 
agreement  by,  see  Injunction,  5. 

Legality  of,  see  Monopoly  and  Combi- 
nations, 5. 

FEDERAL  COURTS. 

Following  state  decisions,  see  Courts. 
12. 

FEED. 

Injury  to  cattle  by  mill  feed,  seller's 
liability,  see  Negligence,  1. 

FEES. 

See  Costs  and  Fees. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  16. 

FENCES. 

Jurisdiction  of  action  to  recover  for 
injury  to,  or  destruction  of,  see 
Courts,  2. 

FIELD   NOTES. 

Failure  of,  to  mention  island  as  creat- 
ing presumption  as  to  nonexist- 
ence, see  Evidence,  16. 

FINDER. 

j:iunning  of  limitations  against  right 
to  recover  lost  property,  see  Limi- 
tation of  Actions,  5. 

FINDINGS. 

Of  court  or  jury,  see  Trial,  12,  13. 

FIRE  DEPARTMENT. 

Exemption  of  board  of  fire  commission- 
ers from  furnishing  bond  on  appeal, 
see  Appeal  and  Error,  6. 

Measure  of  damages  for  injury  to  one 
run  down  by,  see  Damages,  4. 


Municipal    liability    for    neiiflifcence    of  | 
fireman,    see    Municipal    Corpora - 

tioUB,    10. 


GUARDIAN  AND  WARD— HOMICIDE. 
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G17AIIDIAN  AND  WARD. 

Guardian  for  insane  person,  see  In- 
competent Persons,  2,  3. 

The  approval  bv  the  court  of  annual 
reports  of  a  guardian  is  no  bar  to  an  action 
b^  the  ward  to  hold  him  liable  for  depre- 
ciation in  the  value  of  the  investments  be- 
cause they  were  not  of  a  character  in  which 
he  was  allowed  to  invest  the  funds.  Indiana 
Trust  Co.  V.  Griffith,  44:  896,  95  N.  E.  573, 
176  Ind.  643. 

GUARDS. 

On  dangerous  machinery,  see  Master 
and  Servant,  6,  12,  13. 

HABEAS  CORPUS. 

It  being  admitted  that  a  person 
whose  release  from  an  asylum  for  the 
insane  is  sought  on  habeas  corpus  proceed- 
ings was,  at  the  time  of  the  commitment 
and  at  the  time  of  the  hearing,  insane,  the 
relief  being  sought  solely  on  the  ground 
that  the  statute  under  which  the  party  was 
held  was  void,  such  party  is  not  entitled 
as  a  matter  of  right  to  be  discharged  upon 
that  ground  alone.  Ex  parte  Dagley, 
44:  389,  128  Pac.  699,  —  Okla.  — 

(Annotated) 

HAND  CAR. 

Person  riding  on,  as  passenger,  see 
Carriers,  1. 

HARMIiESS  ERROR. 

See  Appeal  and  Error,  33-46. 

HEAIiTIT. 

Of  insured,  warranties  or  representa- 
tions as  to,  see  Insurance,  5. 

HEARSAY. 

See  Evidence,  33-39. 

HEIRS. 

Right  to  question  power  of  benevolent 
society  to  take  under  will,  see 
Benevolent  Societies. 

HIGHWAYS. 

Establishment  by  dedication,  see  Dedi- 
cation. 

Injury  to  child  by  dangerous  attrac- 
tions on  highway,  see  Negligence,  3. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause,  2. 

Right  to  sell  for  delinquent  taxes,  see 
Taxes,  2. 

Obstruction  by  railroads. 

Blocking  of  crossing  by  train  as  proxi- 
mate  cause   of   injury   to   patient 
caused  by  delay  of  his  physician 
reaching  him,  see  Proximate  Cause, 
1. 
1.  A  municipal   corporation   could,   in 
Indiana,    confer    by     ordinance     trackage 
rights  in  city  streets  upon  a  railway  com- 
pany whose  charter  provided  that  the  rail- 
road might  be  built  through  any  city  that 
would  give  its  consent.     Grand  Trunk  W. 
R.  Co.  V.  South  Bend,  44 1  405,  33  Sup.  Ct. 
Rep.  303,  227  U.  S.  644,  67-  L.  ed.  — . 
44  L.R.A.(N.8.) 


2.  A  railroad  company  which  obstructs 
a  highway  crossing  with  a  train  a  longer 
time  than  allowed  by  statute,  thereby  hin- 
dering a  physician  seeking  to  reach  a 
woman  in  childbirth,  is  liable  for  the  in- 
creased suffering  and  injury  to  her  which 
result  from  the  delay.  Terry  v.  New 
Orleans  G.  N.  R.  Co.  44:  1069,  60  So.  729, 
—  Miss.  — .  (Annotated) 
Improvements ;   repai rs. 

Measure  of  damages  for  injury  from 
change  of  grade,  see  Damages,  6. 

As  to  public  improvements  generally, 
see   Public   Improvements. 

3.  An  abutting  property  owner  must 
exercise  such  care  to  prevent  injury  to  his 
property  from  the  cutting;  down  of  the 
grade  of  the  adjoining  highway  as  majf 
reasonably  be  expected  of  a  person  of  ordi- 
nary prudence  under  like  circumstances. 
Lexington  v.  Chenault,  44:  3019  162  8.  W* 
939,  161  Ky.  774, 

HOGS. 

See  Animals. 

HOMESTEAD. 

Necessity   of  pleading  defense  of,  see 

Pleading,  6. 
Devise  of,  see  Wills,  5. 

1.  A  general  direction  by  a  testator 
in  his  will  to  pay  all  his  just  debts  out  of 
his  estate,  followed  by  a  devise  of  the  resi- 
due, is  not  sufficient  to  indicate  an  intention 
that  his  homestead  should  be  liable  to  the 
payment  of  his  debts.  Larson  v.  Curran, 
44:  1177,  140  N.  W.  337,  —  Minn.  — . 

( Annotated ) 

2.  Where  a  decedent,  leaving  no  sur- 
viving spouse,  child,  or  issue  of  deceased 
child,  disposes  of  his  homestead  by  his  last 
will,  the  devisee  takes  it  free  from  claims 
of  creditors  of  the  decedent,  unless  the  tes- 
tator clearly  indicates  an  intention  that 
the  homestead  shall  be  liable  to  the  pay- 
ment of  his  debts.  Larson  v.  Curran,  44: 
X177,  140  N.  W.  337,  —  Minn.  — . 

3.  That  the  homestead  of  a  decedent 
is  not,  after  his  death,  occupied  as  a  home- 
stead by  a  member  of  his  family  entitled 
to  occupy  it  as  such,  does  not  affect  its 
character  as  being  exempt  from  liability 
for  the  decedent's  debts.  Larson  v.  Cur- 
ran, 44:  1177,  140  N.  W.  337,  —  Minn.  — . 

4.  The  fact  that  the  wife  of  a  lot 
owner  did  not  join  in  any  deed  or  con- 
veyance is  immaterial  on  the  question  of 
the  creation  of  a  revocable  license  in  favor 
of  an  adjoining  owner  and  his  grantee, 
where  the  evidence,  although  tending  to 
show  that  the  lot  was  occupied  as  a  home- 
stead at  the  time  of  the  conveyance  from  the 
adjoining  owner  to  his  grantee,  does  not 
show  that  it  was  so  occupied  as  a  home- 
stead at  the  time  of  the  creation  of  the 
license.  Johnson  v.  Bartron,  44:  557,  137 
N.  W.  1092,  23  N.  D.  029. 

HOMICIDE. 

Presumption   and   burden   of  proof  as 
to  sanity,  see  Evidence,  6. 
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HORSES— INDORSEMENT. 


Proximate    cause    of,    see    Proximate 

Cause,  3. 
Insanity    of    accused    as    question    for 

jury,  see  Trial,  3. 

1.  The  application  to  another  of  an 
opprobrious  epithet  by  one  in  a  squatting 
position,  and  nis  attempt  to  rise  apparently 
to  advance  upon  the  one  to  whom  the 
epithet  is  applied,  are  not  sufficient  to  re- 
duce bis  killing  by  the  other  to  manslaugh- 
ter, if  be  was  not  at  the  time  in  a  position 
to  make  an  assault.  Freddo  v.  State,  44: 
659,  166  S.  W.  170,  —  Tenn.  ~. 

2.  A  homicide  is  not  reduced  from  mur- 
der to  voluntary  manslaughter  by  the  fact 
that  it  resulted  from  sudden  passion  in- 
duced by  the  application  to  assailant  of  the 
epithet  "son  of  a  bitch."  Freddo  v.  State, 
44:  659,  165  S.  W.  170,  —  Tenn.  — . 

HORSES. 

Insurance  on,  see  Insurance,  16. 

Liability  of  lessee  placing  diseased 
horse  in  barn,  to  reimburse  lessor 
for  resulting  loss,  see  Landlord 
and  Tenant,  1. 

Proximate  cause  of  injury  to,  gee  Prox- 
imate Cause,  2. 

HOUSE   OF  ILIi  FAME. 

See   Disorderly  Houses. 

HUSBAND  AND  WIFE. 

Prejudicial  error  as  to  evidence  in 
action  for  alienation  of  affections, 
see  Appeal  and  Error,  37. 

Evidence  in  action  for  alienation  of 
affections,  see  Evidence,  36,  37, 
54. 

Sufficiency  of  proof  of  malice  in  action 
for  alienation  of  affections,  see 
Evidence,  65. 

Delivery  of  deed,  see  Deeds,  1. 

Admissibility  of  communications  be- 
tween, see  Evidence,  34,  35. 

As  to  marriage,  see  Marriage. 

The  wife  is  not  liable  as  for  a 
family  expense  for  beer  furnished  upon  her 
husband's  order,  although  it  is  used  at  the 
family  table.  O'Neil  v.  Cardina,  44:  1175, 
140  N.  W.  196,  —  Iowa,  — . 

HYPOTHETICAIj  QUESTIONS. 

See  Evidence,  29,  30. 


ILLEGAL  ACTS. 

Injunction  against,  see  Injunction, 
5. 

ILLEGITIMATES.  * 

Right  of  mother  to  recover  value 
services,  see  Parent  and  Child. 

ILL  FAME. 

House  of,  see  Disorderly  Houses. 

IMPAIRMENT   OF  OBLIGATIONS. 

See  Constitutional  Law,  8,  9. 

IMPEACHMENT. 

Of  witnesses,  see  Witnesses. 
44  L.R.A.(N.S.) 
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of 


IMPLIED  TRUSTS. 

See  Trusts,  1. 

IMPROVEMENTS. 

See  Public  Improvements. 

IMPUTED  NOTICE. 

See  Notice. 

INCOMPETENT  PERSON. 

Due  process  as  to,  see  Constitutional 
Law,  7. 

Competency  to  conunit  crime,  see  Crim- 
inal Law,  1. 

Habeas  corpus  to  secure  release,  see 
Habeas  Corpus. 

Right  to  jury  trial  on  issue  as  to  in- 
sanity, see  Jury,  2. 

Insanity  as  question  for  jury,  see  Trial, 
3. 

1.  The  detention  of  an  insane  person 
in  an  asylum  except  under  proceedings  by 
virtue  of  a  valid  statute  can  be  justified 
only  on  the  ground  that  it  is  best  for  the 
care  of  such  inmate,  or  that  it  would  be 
dangerous  for  her  to  be  at  large.  £x  parte 
Dagley,  44:  389,  128  Pac.  699,  —  Okla.  — . 

2.  The  court  will  not  ratify  the  act  of 
the  committee  of  a  lunatic  in  investing  the 
trust  funds  in  the  bonds  of  a  private  cor- 
poration, after  the  corporation  has  become 
insolvent.  Com.  ex  rel.  Algeo  v.  Riley, 
44:  889,  75  Atl.  367,  226  Pa.  244, 

3.  A  committee  of  a  lunatic,  who  in- 
vests his  funds  in  bonds  of  a  private  cor- 
poration without  receiving  the  sanction  of 
the  court,  as  provided  by  statute,  must  bear 
the  loss  caused  by  the  insolvency  of  the 
corporation.  Com.  ex  rel.  Algeo  v.  Rilev, 
44:  889,   75  Atl.   367,  226   Pa.   244. 

(Annotated) 

INDEBTEDNESS. 

Of  state,  see  State,  4-6. 

INDICTMENT,    INFORMATION,    AND 
COMPLAINT. 

Matters  as  to  grand  jury,  see  Grand 
Jury. 

1,  Ownership  is  sufficiently  charged 
within  a  statute  providing  punishment  for 
unlawfully  injuring  property  belonging  to 
another,  to  withstand  a  collateral  attack, 
by  stating  that  it  was  in  lawful  possession 
of  another.  Gordon  v.  District  Ct.  44:  1078, 
131  Pac.  134,  —  Nev.  — . 

2.  The  scienter  is  sufficiently  charged 
in  an  indictment  for  subornation  of  per- 
jury, by  charging  that  accused  wilfully, 
feloniously,  maliciously,  and  corruptly  did 
incite  the  corrupt  perjury,  without  express- 
ly charging  that  accused  knew  that  the  wit- 
ness would  testify  falsely.  State  v.  Rich- 
ardson, 44:  307,  154  S.  W.  735,  248  Mo.  563. 

INDORSEMENT. 

Forgery  of,  see  Banks,  6,  7. 

Of  bill  or  note,  see  Bills  and  Notes,  2. 


INFANTS— INJUNCTION. 
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INFANTS. 

Right  of  attorney  aa  amicus  curicB  to 
suggest  facts  for  protection  of,  see 
Amicus  Curifle. 

Reversible  error  in  admission  of  evi- 
dence in  action  for  personal  in- 
jury, see  Appeal  and  Error,  36. 

Exclusiveness  of  statutory  remedies  for 
negligent  killing  of,  see  Election  of 
Remedies. 

Evidence  on  question  of  damages  in 
action  for  injury  to,  see  Evidence, 
44. 

Guardianship  of,  see  Guardian  and 
Ward. 

Unlawful  employment  of,  see  Master 
and  Servant,  6. 

Negligence  of,  see  Master  and  Servant, 
13. 

Negligence  toward,   see   Negligence,  2. 

Relation  of,  to  parent  generally,  see 
Parent  and  Child. 

Residence  for  school  purposes,  see 
Schools. 

1.  Where  suit  is  brought  in  the  name 
of  a  minor  under  the  age  of  eighteen  years, 
by  direction  of  her  next  friend,  to  protect 
the  infant's  title  to  certain  real  estate, 
tlie  counsel  cannot  recover  in  an  action  at 
law  against  the  minor  for  services  in  such 
suit.  Grissom  v.  Beidleman,  44:  411,  129 
Pac.  853,  —  Okla.  — .  (Anotated) 
Contracts ;   disaffirmance. 

2.  The  services  of  an  attorney  in  a 
suit  by  an  infant  by  direction  of  her  next 
friend,  to  protect  title  to  certain  real  estate, 
are  not  necessaries,  and  the  infant's  lia- 
bility to  pay  for  them  may  be  avoided  by 
such  infant,  even  under  an  express  promise. 
Grissom  v.  Beidleman,  44:  41 1,  129  Pac. 
863,  —  Okla.  — . 

3.  Any  act  showing  unequivocally  a  re- 
nunciation of,  or  a  disposition  not  to  abide 
by,  a  contract  made  during  minority,  is 
sufficient  to  avoid  it.  Grissom  v.  Beidle- 
man, 44:  411,  129  Pac.  853,  —  Okla.  — . 

4.  The  disaffirmance  of  a  contract  made 
by  an  infant  nullifies  it,  and  renders  it 
void  ah  initio;  and  the  parties  are  returned 
to  the  same  condition  as  if  the  contract 
had  never  been  made.  Grissom  v.  Beidle- 
man, 44:  411,  129  Pac.  853,  —  Okla.  — . 

5.  After   an    infant   has   disaffirmed   a 
contract,   anyone   may   take   advantage   of 
such  disaffirmance.     Grissom  v.  Beidleman, 
44:  411,  129  Pac.  853,  —  Okla.  — . 
Actions. 

6.  A  court  of  equity,  if  cognizant  of 
the  necessary  facts,  should,  on  its  own  mo- 
tion, protect  the  rights  of  minors,  when 
involved  in  litigation  to  which  they  are 
not  parties.  Jones  v.  Hudson,  44:  1182, 
141  N.  W.  141,  —  Neb.  — . 

INFLAMMABLE  SUBSTANCES. 

Effect  of  use  of,  on  insurance,  see  In- 
surance, 3. 

INHERITANCE. 

See  Descent  and  Distribution. 
44  L.R.A.(N.S.) 


INHERITANCE  TAX. 

See  Taxes,  6. 

INITIATIVE,     REFERENDUM,      AND 
RECALL. 

Claim  that  necessary  publicity  was  not 
given  to  law  adopted  at  referen- 
dum election,  see  Statutes,  1. 

An  election  of  presidential  electors 
and  representatives  in  Congress  is  a  regular 
general  election,  within  the  meaning  of  a 
constitutional  provision  that  a  referendum 
statute  may  be  voted  upon  by  the  electors 
at  the  next  regular  general  election,  and  it 
is  immaterial  that  an  attempt  to  elect  state 
officers  at  the  same  election  proves  to  be 
invalid.  Allen  v.  State,  44:  468,  130  Pac. 
1114,  —  Ariz.  — . 

INJUNCTION. 

Presumptions  on  appeal  in  injunction 
case,  see  Appeal  and  Error,  18. 

Raising  question  of  jurisdiction  for 
first  time  on  appeal,  see  Appeal 
and  Error,  26. 

Contempt  in  violating,  see  Contempt,  2. 

As  to  cost,  see  Costs  and  Fees,  2. 

Against  nuisance,  see  Nuisances,  8. 

As  to  prohibition,  see  Prohibition. 

Contract  rights. 

Restraining  property  owner  from  at- 
tempting to  make  improvement  in 
street,  or  interfering  with  one  to 
whom  contract  is  let,  see  Custom, 
6. 

1.  Injunction  will  lie  against  the  ejec- 
tion of  a  tenant  of  upper  stories  of  a  build- 
ing, who  is  not  in  default,  and  the  destruc- 
tion of  the  building  during  the  term  of  the 
lease,  to  prevent  irreparable  injury  to  the 
lessee.  Minnis  v.  Newbro-Gallogly  Co.  44: 
1110,  140  N.  W.  980,  —  Mich.  — . 

2.  Injunction  will  not  lie  to  prevent 
violation  of  a  contract  by  a  salesman  to 
render  service  to  the  other  contracting 
party  for  a  specified  time,  and  not  engage 
with  a  business  competitor  during  that 
time,  if  the  duties  to  be  performed  by  him 
were  not  unique  or  extraordinary,  although 
he  had  "the  particular  run  of  a  class  of 
trade,'*  and  he  may  have  gained  some  ex- 
perience and  knowledge  in  the  business  dur- 
ing his  employment  under  the  contract. 
Rosenstein  v.  Zentz,  44:  63,  85  Atl.  675,  — 
Md.  — . 

Transfer  or  disposition  of  property. 

3.  An  injunction  will  not  lie  to  pre- 
vent an  owner  of  a  city  residence  from  ad- 
vertising it  for  sale  to  negroes,  if  there  is 
a  bona  fide  intent  to  effect  a  sale,  although 
he  has  the  further  motive  of  depreciating 
the  value  of  other  property  in  the  neighbor- 
hood, and  injuring  the  business  of  dealers 
in  real  estate  there.  Holbrook  v.  Morrison, 
44:  aa8,  100  N.  E.  1111,  214  Mass.  209. 

(Annotated) 
Illegal  or  tortious  acts;  crimes. 

4.  Injunction  lies  to  prevent  the  driver 
of  a  laundry  wagon  from  disclosing  to  a 
new  employer,  or  using  to  solicit  trade  for 
him,  a  list  of  names  of  customers  furnished 
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him  when  he  entered  upon  his  former  em- 
ployment, although  the*  list  had  been  add- 
ed to  by  his  own  efforts.  Empire  Steam 
Laundry  Co.  y.  Liozier,  44:  1 159,  130  Pac. 
1180,  —  Cal.  — .  (Annotated) 

6.  Injunction  will  lie  at  the  suit  of  a 
competitive  buyer  to  restrain  the  enforce- 
ment by  a  farmers*  association  organized 
to  establish  a  live  stock  market  at  a  cer- 
tain shipping  point  of  an  illegal  agreement 
by  which  the  members  agree  to  sell  their 
stock  to  the  association  under  a  penalty  in 
case  sales  are  made  to  other  persons. 
Reeves  v.  Decorah  Farmers*  Co-operative 
Soc.  44:  1 104,  140  N.  W.  844,  —  Iowa,  — . 
Against   legal   proceedings. 

6.  Injunction  lies  against  the  condem- 
nation for  public  use  of  property  already 
devoted  to  such  use,  if  the  eminent  domain 
statute  merely  provides  for  the  appoint- 
ment of  commissioners  who  shall  determine 
the  necessity  of  the  taking  and  the  dam- 
ages occasioned  thereby.  Rutland  R.  Light 
&  P.  Co.  V.  Clarendon  Power  Co.  44:  1204, 
83  Atl.  332,  —  Vt.  — . 

Against  officers  generally. 

7.  Allegations  that  an  order  of  the 
railroad  commissioners  is  exceptional,  un- 
reasonable, and  imposes  an  unjust  tax  on 
the  resources  of  the  complainant  railroad 
company,  in  that  it  requires  the  company, 
at  great  expense,  to  increase  and  improve 
ita  depot  facilities  by  enlarging  the  wait- 
ing rooms,  baggage  room,  and  sheds,  and 
by  reconstructing  the  toilet  rooms,  and  sub- 
stituting electric  lights  for  kerosene  lamps, 
when  the  company  deems  its  present  facili- 
ties are  adequate,  do  not  make  a  case  for 
an  injunction,  even  though  the  order,  in 
some  of  its  particulars,  may  be  an  excess 
or  abuse  of  authority  and  discretion,  since 
the  remedy  at  law  is  complete  and  adequate, 
in  that  the  invalidity  of  the  order  is  avail- 
able as  a  defense  in  an  action  to  enforce 
the  order,  or  to  collect  a  statutory  penalty 
for  not  obeying  it.  Louisville  &  N.  R.  Co. 
v.  Burr,  44:  189,  58  So.  543,  63  fla.  491. 
Preliminary  and  interlocutory  injunc- 
tion. 

8.  One  whom  a  decedent  agreed  to  adopt 
as  a  child,  but  failed  to  do  so,  therefore 
leaving  lier  without  occupying  the  legal 
status  of  an  heir,  so  that  she  would  be  en- 
titled to  contend  in  the  court  of  ordinary 
with  the  administrators  the  right  to  ad- 
minister the  estate  of  their  intestate,  is, 
where  the  personal  estate  is  sufficient  to 
pay  all  debts,  entitled  to  an  injunction  re- 
straining the  sale  of  the  real  estate,  and 
preserving  the  status  thereof  pending  the 
determination  of  her  equitable  claim,  based 
upon  the  agreement  to  adopt.  Crawford  v. 
Wilson,  44:  773,  78  S.  E.  30,  139  Ga.  654. 


INSANE  PERSONS. 

See  Incompetent  Persons. 


INSOLVENCY. 

As  to  bankruptcy,  see  Bankruptcy. 
As  to  receivers,   see  Receivers. 
44  L.R.A.(N.S.) 


INSTRUCTIONS. 

See  Trial,   11. 

INSULT. 

Review  on  appeal  of  amount  of  dam- 
ages for,  see  Appeal  and  Error,  29. 

INSURANCE. 

Evidence  in  action  on  policy,  see  Evi- 
dence, 33. 

Penalty  for  failure  promptly  to  settle 
claim,  see  Penalties. 

Action  against  reinsurer  for  reforma- 
tion of  policy,  see  Reformation  of 
Instruments. 

Questions  for  jury,  see  Trial,  9,  10. 

Construction   of   policy   generally. 

1.  Where  a  policy  of  insurance  is  sus- 
ceptible of  two  meanings,  that  conatruction 
is  to  be  adopted  which  is  most  favorable 
to  the  insur^.  Harris  v.  American  Casual- 
ty Co.  (N.  J.  Err.  &  App.)  44:  70L  85  AtL 
194,  —  N.  J.  — . 

Use  and  care  of  property. 

2.  The  making  of  repairs  neceaaary  for 
the  proper  care  and  preservation  of  the 
property  is  not  within  the  operation  of  a 
provision  in  an  insurance  policy  making 
the  working  of  mechanics  in  altering  or 
repairing  the  premises  avoid  the  policy. 
Lebanon  v.  Franklin  F.  Ins.  Co.  44:  148, 
85  Atl.  419,  237  Pa.  360.  (Annotated) 

3.  The  use  of  a  gasolene  torch  in  re- 
moving paint  from  an  -  insured  building  is 
not,  as  matter  of  law,  within  a  clause  of 
the  policy  avoiding  it  if  insured  shall  keep 
or  use  gasolene  on  the  premises,  or  permit 
it  to  be  so  kept  or  used.  Lebanon  ▼.  Frank- 
lin F.  Ins.  Co.  44:  X48,  85  Atl.  419,  237  Pa 
360. 

Warranties  and  representations  In  life 
policies. 

4.  An  insurer  cannot  claim  a  forfeiture 
for  misstatement  of  the  age  of  the  insured 
where  it  was  inadvertently  inserted  in  the 
policy  by  its  own  agent.  Fidelity  &  C.  Co. 
V.  Meyer,  44:  493,  152  S.  W.  W5,  —  Ark. 
^■^"» 

6.  Warranties  as  to  sound  health  and 
medical  attention  in  an  accident  insurance 
policy  which  has  been  renewed  from  time 
to  time  for  a  period  of  years  without  the 
presentation  of  a  new  application  referred 
to  the  date  of  the  original  application,  and 
not  to  that  of  the  last  renewal.  Fidelity 
ft  C.  Co.  ▼.  Meyer,  44:  493,  152  S.  W.  995, 
—  Ark.  — . 
Forfeiture. 

Waiver  respecting,  see  infra,  9>13. 

6.  A  provision  in  premium  notes  given 
on  a  policy  of  fire  insurance  that  "if  the 
notes  are  not  paid  at  maturity,  the  policy 
shall  be  null  and  void,"  is  a  valid  provision, 
but  may  be  waived  by  the  company.  Shaw- 
nee Mut.  F.  Ins.  Co.  V.  Cannedy,  44:  376, 
129  Pac.  865,  —  Okla.  — . 

Premiums  and  assessments;  rates. 

7.  Where  notes  given  for  the  premium 
on  a  policy  of  fire  insurance  provide  that  if 
they  are  not  paid  at  maturity,  "the  whole 
amount    of    the    premium    should    be    con- 
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Bidered  earned,  and  all  notes  given  in  Bct- 
tlement  of  such  policy  be  due,  and  the 
policy  be  null  and  void,  and  so  remain 
until  the  same  shall  be  fully  paid  and  the 
policy  be  reinstated  by  the  company,"  are 
not  paid  at  maturity,  but  arc  retained  by 
the  company,  which  continues  to  try  to  col- 
lect them,  bringing  suit  upon  one  of  them 
and  obtaining  judgment,  and  having  the 
judgment  docketed  in  the  district  court,  the 
provision  that,  if  the  notes  are  not  paid  at 
maturity,  the  whole  amount  should  be  con- 
sidered earned,  is  a  mere  penalty  which 
cannot  be  enforced.  Shawnee  Mut.  F.  Ins. 
Co.  V.  Cannedy,  44:  376,  129  Pac.  866,  — 
Okla.  — . 
Waiver  or  estoppel  of  insured. 

8.  Retention  of  a  fire  insurance  policy, 
the  notes  executed  for  the  premium  of 
which  are  void  because  executed  on  Sun- 
day, constitutes  a  ratification,  which  will 
preclude  taking  advantage  of  the  illegality. 
Planters*  F.  Ins.  Co.  v.  Ford,  44:  289,  153 
S.  W.  810,  —  Ark.  — .  (Annotated) 
Waiver  or  estoppel  of  insurer. 

See  also  supra,  6. 

9.  Where  an  agent  of  an  insurance  com- 
pany sends  a  solicitor  to  inspect  a  risk 
and  take  a  written  application  for  insur- 
ance, and  upon  the  application  issues  a  pol- 
icy, the  company  is  bound  by  knowledge  of 
the  solicitor  of  the  fact  that  gasolene  is 
being  used  on  the  premises,  and  will  be 
presumed  to  have  waived  a  condition  in  the 
policy  forbidding  such  use.  Cue  v.  Con- 
necticut F.  Ins.  Co.  44:  iai8,  130  Pac.  664, 
89  Kan.  90. 

10.  Consent  of  the  managing  agent  of  an 
insurance  company  to  the  killing  of  a  horse 
afflicted  with  glanders  does  not  impose  a 
liability  on  the  company  for  the  loss,  where, 
under  the  statute,  the  civil  authorities 
would  have  killed  the  animal  on  notice,  and 
the  policy  relieves  the  insurer  from  lia- 
bility for  loss  due  to  "order  of  any  civil 
authority,"  and  provides  that  no  agreement 
of  any  agent  contrary  to  the  provisions  of 
the  policy  shall  be  binding  on  the  insurer 
unless  authorized  by  the  home  office.  Jop- 
lin  V.  National  Live  Stock  Ins.  Asso.  44: 
569,  laa  Pac.  897,  61  Or.  644. 

11.  An  insurance  company  is  not  es- 
topped to  insist  on  a  provision  of  its  policy 
suspending  the  contract  when  a  premium 
becomes  overdue,  by  a  statement  of  the  at- 
torney to  whom  the  claim  was  sent  for  col- 
lection, who  obtained  judgment  therefor, 
that  a  stay  of  the  judgment  would  rein- 
state the  policy,  followed  by  the  procuring 
of  the  stay,  even  though  the  attorney  has 
general  authority  to  collect  premiums  in 
his  localitv.  Davis  v.  Home  Ins.  Co.  44: 
626,  155  S'.  W.  131,  —  Tenn.  — . 

12.  The  unconditional  demand  by  an  in- 
surance company  of  payment  of  an  overdue 
premium  note  is  a  waiver  of  the  default 
80  that  the  insured  may  recover  on  the 
policy  if  he  immediately  complies  with  the 
demand  by  mailing  a  check  for  the  amount, 
although  the  insured  property  is  burning 
when  the  demand  is  received  and  the  policy 
provides  that  the  company  will  not  be  lia- 
44  L.R.A.(N.S.) 


ble  for  any  loss  which  might  occur  while 
any  premium  note  remains  due  and  unpaid. 
Limerick  v.  Home  Ins.  Co.  44:  371,  160  S. 
W.   978,    150   Ky.   827.  (Annotated) 

13.  An  insurance  company  by  retaining 
premium  notes  containing  a  provision  that 
if  they  are  not  paid  at  maturity,  the  pol- 
icy shall  be  null  and  void,  and  endeavoring 
to  collect  the  notes  in  full,  waives  the  pro- 
vision that  the  policy  should  be  void  if 
the  notes  are  not  paid  at  maturity.  Shaw- 
nee Mut.  F.  Ins.  Co.  v.  Cannedy,  44:  376, 
129  Pac.  866,  —  Okla.  — . 

Rislcs   and   causes   of   loss,    injury,    or 
death. 

14.  A  provision  in  an  insurance  policy 
that  damages  to  an  automobile  resulting 
from  collision  due  wholly  or  in  part  to  up- 
sets shall  be  excluded  does  not  operate  to 
defeat  recovery  where  an  automobile  ran 
off  a  highway  bridge,  was  precipitated  in 
the  water  below,  and  landed  at  the  bottom 
of  the  stream  upside  down,  the  collision 
not  being  due  to  the  upset;  the  upset  be- 
ing rather  the  result  of  the  collision.  Har- 
ris V.  American  Casualty  Co.  (N.  J.  Err. 
&  App.)    44:  70,  86  Atl.   194,  —  N.  J.  — . 

16.  Where  an  automobile  has  passed 
through  the  guard  rail  of  a  bridge  and 
been  precipitated  into  the  stream  below, 
there  is  a  "collision"  with  the  water  and 
bed  of  the  stream,  within  the  meaning  of 
a  policy  insuring  the  automobile  against 
accidents  resulting  from  collision.  Harris 
v.  American  Casualty  Co.  (N.  J.  Err.  k 
App.)    44:  70,  86  Atl.  194,  —  N.  J.  — . 

(Annotated) 

16.  An  insurer  is  not  liable  for  the  death 
of  a  horse  killed  under  advice  of  a  veteri- 
nary because  afflicted  with  glanders,  for 
which  the  civil  authorities  would  have  killed 
it  on  notice  under  the  statute,  under  a 
policy  insuring  against  loss  by  death  from 
disease,  but  withholding  liability  for  loss 
caused  by  "order  of  any  civil  authority.** 
Joplin  V.  National  Live  Stock  Ins.  Asso. 
44:  569,  122  Pac.  897,  61  Or.  544. 

(Annotated) 

17.  The  excitation  by  an  accident  of  a 
dormant  growth  or  formation  within  the 
body  so  that  it  rapidly  results  in  death, 
which,  but  for  the  accident,  would  have 
been  deferred  until  a  later  period  of  life, 
is  within  the  operation  of  a  policy  insuring 
against  bodily  injury  sustained  through  ac- 
cidental means  resulting  directly,  independ- 
ently, and  exclusively  of  all  other  causes 
in  death.  Fidelity  &  C.  Co.  v.  Meyer,  44: 
493,  152  S.  W.  995,  —  Ark.  --. 
Guaranty  policies. 

Prejudicial  error  in  action  against  lia- 
bility insurance  company,  see  Ap- 
peal and  Error,  38. 

18.  A  statute  prohibiting  the  obstruc- 
tion of  a  highway  is  not  a  "statute  affect- 
ing the  safety  of  persons''  within  the  mean- 
ing of  a  liability  insurance  policy  which 
exempts  the  insurance  company  from  lia- 
bility in  case  of  a  violation  of  the  latter 
class  of  statutes,  so  as  to  entitle  the  insur- 
ance company  to  repudiate  its  liability  in 
case   of   a  violation   by   the   insured   of   a 


ntatute  so  prohibiting  the  obstruction  of  a 
highway.  Butler  Bros.  v.  American  Fi- 
delity Co.  44:  609,  130  N.  W.  355,  120  Minn. 


again 
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iitpaiiy  releaaea  the  inaurcit  from  its  agree- 
ment not  to  settle  a  claim  without  the  con- 
sent of  tbe  insurer,  and  waives  the  condi- 
tion of  the  contract  making  a  judgment 
after  trial  of  the  issue  a  condition  prece- 
dent to  a  recovery  hy  the  insured  under 
the  contract.  Butler  Bros.  v.  American 
Fidelity  Co.  44:  609,  139  N.  W.  355,  120 
Minn.  167. 

20.  It  is  not  necessary  to  notify  a  lia- 
bility insurance  company  of  a  second  action 
against  the  insured,  brought  for  the  same 
cause  as  the  prior  action,  which  was  volun- 
tarily dismissed,  where  the  insurance  com- 
pany was  notified  of  the  first  action,  but 
denied  liability  and  refused  to  defend  the 
same.  Butler  Bros.  v.  American  Fidelity 
Co.  44:  609,  139  N.  W.  355,  120  Minn.  157. 

21.  Where,  in  an  action  against  a  lia- 
bility insurance  company  by  an  insured 
who  had  settled  a  previous  action  against 
him  for  damages  which  the  liability  com- 
pany has  wrongfully  refused  to  defend,  to 
recover  the  amount  paid  on  the  settlement 
of  the  previous  suit  and  attorneys'  fees, 
the  insurance  company  makes  do  attempt 
to  prove  that  the  insured  was  not  liable  in 
the  previous  action,  nor  raises  the  issue  as 
to  euch  liability  in  any  way,  but,  on  tlie 
contrary,  it  is  shown  that  the  previous  suit 
was  settled  in  good  faith  to  avoid  a  pos- 
sible verdict  for  a  much  larger  sum  and 
to  end  the  litigation,  the  insurance  com- 
pany cannot  escape  liability  on  the  ground 
that  the  insured  was  not  liable  in  the  pre- 
vious action.  Butler  Bros.  v.  American 
Fidelity   Co.   44:609,    139   N.    W.   355,   120 


Min 


.  157. 


22.  Where  a  liability  insurance  company 
lias  agreed  to  settle  or  defend  an  action 
brought  to  recover  of  the  insured  for  an 
accident  covered  by  the  policy,  and  has 
wrongfully  refused  so  to  settle  or  defend 
such  an  action,  and  the  insured  defends 
the  same,  and  in  good  faith  makes  a  settle- 
ment thereof,  he  may  recover  the  amount 
paid  on  such  settlement,  in  the  absence  of 
an  affirmative  showing  that  there  was  in 
fact  no  liability,  or  that  the  amount  paid 
was  excessive.  Butler  Bros.  v.  American 
Fidelity  Co.  44:  609,  139  N.  W.  355,  120 
Minn.  167.  (Annotated) 

IKTENT. 

Presumption   and   burden    of   proof   as 
to,  see  Evidence,  6. 


INTOXICATING  IvIQUORS. 

Power  of  legislature  to  cut  off  right  of 
appeal  in  contest  over  local  option 
election,  see  Appeal  and   Error,  1. 

As  family  expense  for  which  wife  if 
liable,  see  lUiBhand  and  Wife. 

Perjury  in  prosecution  for  illegal  sale, 
see  Perjury,  2. 

Sale  of,  as  proximate  cause  of  homicide, 
see  Proximate  Cause,  3. 

1.  In  prosecuting  for  illegal  pOasesaioo 
of  intoxicating  liquors  for  the  purpose  of 
violating  tbe  proliibitorj  law,  it  is  not  nec- 
essary to  prove  that  the  defendant  actually 
owned  the  liquors  in  question,  but  proof 
that  tbe  defendant  was  in  possession  of 
such  liquor,  with  the  intention  of  violating 
the  prohibitory  liquor  law.  will  sustain  a 
conviction.  Metcalf  v.  State,  44:  513,  129 
Pac,  675,  8  Okla.  Grim.   Rep.  605. 

2.  Furnishing  and  assisting  in  filling 
out  a  blank  order  on  a  de-^ier  in  another 
state,  upon  receiving  a  request  for  intoxi- 
cating liquor  in  prohibition  territory,  is  not 
a  sale  punishable  under  the  law.  Whit- 
mire  v.  Com.  44:  44S,  135  3.  W.  767,  140 
Ky.  734.  (AnnoUtedj 
Sale  by  social  clnb. 

3.  A  bona  fide  social  club  which  dis- 
penses liquor  to  its  members  and  gueeta  at 
a  fixed  price,  the  profit  from  which  is  used 
in  paying  the  general  expenses  of  the  organ- 
ization, is  not  within  a  statute  imposing 
a  license  tax  upon  every  person  or  cor- 
poration selling  any  intoxicating  liquor, 
where  the  title  of  the  act  indicates  that 
the  tax  is  imposed  upon  the  business  of 
selling  such  liquors.  State  v.  University 
Club,  44:  loae,  130  Pac.  468,  —  Ne».  — . 
Sale  by  agent. 

Contempt  in  making  sale,  see  Contempt, 
2. 

4.  The  agent  of  a.  liquor  dealer,  to 
whom  liquor  is  consigned,  and  who  trans- 
ports it  from  depot  to  residence  of  pur- 
chaser, which  has  been  shipped  in  respond 
to  a  mail  order  directing  delivery  at  the 
purchaser's  residence,  which  is  in  prohibi- 
tion territory,  may  be  convicted  for  assist- 
ing in  the  Illegal  sale,  since  the  sale  U 
consummated  where  delivery^  is  made,  al- 
though he  is  voluntarily  paid  a  small  fee 
by  the  purchaser  for  making  the  delivery 
and  removing  the  empties.  Merrill  v.  State, 
44:  439,  93  N.  E.  857,  176  Ind.  139. 
PlHce  of  sale. 

SuSicieney  of  evidence  that  one  making 
deliveries  of  intoxicating  liquors 
is  the  agent  of  a  nonresident  vend- 
or, see  Evidence,  57. 
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6.  The  mere  shipment  of  intoxicating 
liquors  c.  o.  d.,  from  a  county  where  the 
sale  was  lawful  into  a  prohibition  county, 
does  not  constitute  a  criminal  offense, 
where  the  statute  provides  that  c.  o.  d. 
shipments  shall  be  held  to  be  sales  made 
at  the  place  of  destination,  and  forbids 
sales  in  prohibition  territory.  People  v.  C. 
Kern  Brew.  Co.  44: 447,  131  N.  W.  567, 
166  Mich.  292,  (Annotated) 

7.  One  who  keeps  for  sale  intoxicating 
liquors  in  one  state,  and  takes  cash  orders 
in  another  state  for  liquors  to  be  sent  by 
express  from  his  depot  to  customers  lo- 
cated there,  makes  a  sale  in  the  former 
state  in  violation  of  its  laws,  when  he  de- 
livers the  liquors  to  the  express  company 
for  carriage,  although  his  contract  with  it 
provides  that  they  shall  remain  his  prop- 
erty until  actually  delivered  at  destination, 
and  that  they  may  be  recalled  or  stopped 
in  transit  at  any  time  before  delivery. 
State  V.  Leary,  44:  457,  76  Atl.  192,  76  N. 
H.  459.  "  (Annotated) 

8.  A  sale  of  intoxicating  liquor  is  ef- 
fected by  a  soliciting  agent  who  takes  the 
order  and  receives  the  price,  although  the 
order  is  sent  to  his  principals  at  another 
place  to  be  filled,  where  nothing  remains 
to  be  done  but  the  shipping  of  the  liquor, 
which  the  principal  holds  as  bailee  for  the 
purchaser.  State  v.  Small,  44:  451,  63  S. 
E.  46,  82  S.  C.  93.  (Annotated) 

9.  One  who,  having  no  license  and  hav- 
ing received  money  from  another  with  direc- 
tions to  procure  intoxicating  liquor  for 
him,  sends  the  order  to  a  dealer  in  another 
place,  effects  a  sale  which  will  subject  him 
to  punishment,  if  the  one  to  whom  the  or- 
der is  sent  places  the  bottle  containing  the 
liquor  with  that  of  another  customer  in  a 
box  and  sends  it  by  express  directed  to 
both  customers,  upon  the  arrival  of  which 
the  intermediary  receives  the  bottle  and 
delivers  it  to  him  from  whom  he  received 
the  commission.  Josev  v.  State,  44:  463, 
114  S.  W.  216,  88  Ark.  *269.         (Annotated) 

10.  One  who  delivers  intoxicating  liquor 
to  a  carrier  at  the  place  of  his  residence,  in 
one  state,  to  be  transported  to  a  customer 
in  another  state,  cannot  be  convicted  of  an 
unlawful  sale  in  the  latter,  unless  it  is 
shown  that  he  agreed  to  deliver  the  liquor 
at  the  purchaser's  residence,  or  that  the 
carrier  was  his  agjent,  since  the  carrier  is 
presumed  to  be  the  purchaser's  agent,  so 
that  the  delivery  and  sale  was  completed  at 
the  residence  of  the  seller,  and  not  of  the 
purchaser.  Fisher  v.  Com.  44:  435,  145  S. 
W.   737,  147  Ky.  821.  (Annotated) 

IXTOXICATION. 

See  Drunkenness. 

INVENTIONS. 

See  Patents. 

INVESTMENTS. 

By  guardian,  see  Guardian  and  Ward. 
By   committee    of    lunatic,    see    Incom- 
petent Persons,  2,  3. 
By  trustee,  see  Trusts,  2-4. 
44  L.R.A.(N.S.) 


ISIiAND. 

Presumption    as    to    existence    of,    at 

certain  times,  see  Evidence,  16 
Title  to,  see  Waters,  2,  4. 

JEOPARDY. 

See  Criminal   Law,  8,  9. 

JExvK. 

Injury  to  passenger  by,  see  Carriers, 
4-6. 

JOINDER. 

Of  parties  defendant,  see  Parties,  3. 

JOINT  CREDITORS  AND  DEBTORS. 

Joint  demurrer  in  action  against  sev- 
eral codefendants,  see  Pleading,  '', 

JOINT  DEMURRER. 

See  Pleading,  7. 

JOLT. 

Injury  to  passenger  by,  see  Carriers, 
4-6. 

JUDGES. 

Validity  of  act  providing  for  election 
of  judicial  officers,  see  Elections; 
Statutes,  4. 

JUDGMENT. 

On  appeal,  see  Appeal  and  Error,  46- 

48. 
Scope   of   review  on   petition   in   error 

to  reverse  judgment  by  default,  see 

Appeal  and  Error,  21. 
Execution   on,  see   Execution. 
Judgment  on   pleadings,  see  Pleading, 

1. 
Set-off  of,  or  against,  see  Set-off  and 

Counterclaim. 

Non  obstante  veredicto. 

1.  A  judgment  formally  entered  on  a 
verdict  is  not  affected  by  the  subsequent 
granting  of  a  motion  for  judgment  non  oh- 
stcmte  veredicto  and  the  dismissal  of  the 
action,  if  no  express  atempt  is  made  to 
vacate  the  existing  judgment.  Wagner  v. 
Northern  L.  Ins.  Co.  44:  338,  126  Pac.  434, 
70  Wash.  210.  (Annotated) 
Relief  against. 

Scope  of  review  on  petition  in  error 
to  reverse  judgment  by  default, 
see  Appeal  and  Error,  21. 

As  to  new  trial,  see  New  Trial. 

2.  A  judgment  entered  on  a  judgment 
note  cannot  be  stricken  off  because  the  note 
was  executed  on  Sunday.  McKee  v.  Ver- 
ner.      44:  727,   86   Atl.    646,   239   Pa.    69. 

(Annotated) 

3.  A  judgment  entered  on  a  note  given 
to  secure  the  payee  for  indorsements  which 
he  had  made  for  the  maker,-  which  author- 
ized the  entry  of  the  judgment  upon  it, 
cannot  be  opened  because  the  payee  was 
largely  indebted  to  the  maker  in  other 
transactions.  ^fcKeo  v.  Verner,  44:  727, 
SO  Atl.  040.  239  Pa.  69. 

4.  The  right  to  have  a  judgment  va- 
cated because   of  the   fraudulent   practices 


1278 


JUDICIAL  NOTICE— LANDLORD  AND  TENANT. 


of  the  prevailing  party  is  not  an  absolute 
one.  McElrath  v.  Littell,  44:  505,  139  N. 
W.  708,  120  Minn.  380. 

6.  In  an  action  to  vacate  a  decree  of 
divorce  on  the  ground  that  it  was  obtained 
by  fraud  and  perjury  of  the  prevailing 
party,  where  the  fraud  and  perjury  charged 
against  the  prevailing  party  do  not  involve 
the  jurisdiction  of  tne  cour%  nor  any 
fraud  or  deception  by  which  the  opposing 
party  was  misled  or  prevented  from  mak- 
ing a  defense,  but  relate  solely  to  perjury 
and  concealment  in  establishing  the  cause 
of  action  alleged,  they  do  not  come  within 
the  purview  of  §  4277,  Minn.  Revised 
Laws  1905.  McElrath  v.  Littell,  44:  505, 
139  N.  W.  708,  120  Minn.  380. 

6.  A  decree  rendered  in  a  divorce  suit 
in  which  the  court  had  jurisdiction  of  the 
subject-matter  and  the  parties,  the  defend- 
ant being  personally  served  with  summons, 
cannot  be  attacked  after  the  death  of  the 
prevailing  party,  and  fourteen  years  after 
the  suit  was  brought,  and  more  than  nine 
years  after  knowledge  on  the  part  of  the 
defendant  that  a  decree  had  been  entered, 
where  the  aggrieved  party  lived  in  the  vi- 
cinity of  the  other  during  all  the  time, 
and  made  no  attempt  to  have  the  decree 
set  aside  until  after  the  death  of  the  pre- 
vailing party;  and  the  delay  is  not  excused, 
either  by  the  ill  health  of  the  aggrieved 
party  or  the  alleged  ignorance  of  fraud 
and  perjury  practised  by  the  prevailing 
party.  McElrath  v.  Littell,  44:  505,  139 
N.  W.  708,  120  Minn.  380.        (Annotated) 

7.  In  an  action  to  vacate  a  decree  of 
divorce  on  the  ground  that  it  was  obtained 
by  fraud  and  perjury  of  the  prevailing 
party,  brought  after  the  death  of  the  party 
guilty  of  the  frauds  the  state  is  no  longer 
a  party  interested,  and  the  action  becomes 
one  involving  mere  property  rights,  gov- 
erned by  the  ordinary  equitable  principles. 
McElrath  v.  Littell,  44:  505,  139  N.  W.  708, 
120  Minn.  380. 

JUDICIAIi  NOTIOB. 

See  Evidence,  1. 

JUDICIAIi  POWER. 

Encroachment    on,    see    Constitutional 
Law,  1. 

JUDICIAL  SALE. 

For  taxes,  see  Taxes,  8-6. 

JUNK  DEALERS. 

Regulating   business   of,   see   Constitu- 
tional   Law,    3. 

JURISDICTION. 

Considering  question  of,  on  appeal,  see 

Appeal  and  Error,  26. 
Of  courts,'  generally,  see  Courts. 
Of  justice  of  the  peace,  see  Justice  of 

the  Peace. 


JURY. 

As  to  grand  jury,  see  Grand  Jury. 
Question  for,  see  Trial.  3-10. 

44  L.R.A.(N.S.) 


1.  The  right  of  trial  by  jury  declared 
inviolate  by  §  19,  art.  2,  of  the  Oklahoma 
Constitution,  except  as  modified  by  it, 
means  the  right  as  it  existed  in  the  terri- 
tory of  Oklahoma  at  the  time  of  the  adop- 
tion of  the  Constitution.  Ex  parte  Dagler, 
44:  389,  128  Pac.  699,  —  Okla.  — . 

2.  The  law  in  force  in  the  territory  of 
Oklahoma  at  the  time  of  the  admission  of 
the  state  did  not  give  persons  charged  with 
being  insane,  for  the  purpose  of  being  com- 
mitted to  an  insane  asylum  of  the  state,  a 
right  of  trial  by  jury  on  the  issue  as  to  in- 
sanity. Ex  parte  Dagley,  44:  389,  128  Pac. 
699,  —  Okla,  — . 

JUSTICE  OF  THE  PEACE. 

Power    to    punish    for    contempt^ 

Contempt,  3,  4. 
Liability    for   false   imprisonment. 
False  Imprisonment,  2,  3,  6. 

A  justice  of  the  peace  does  not  lose 
jurisdiction  of  a  charge  of  misdemeanor 
brought  before  him  by  erroneously  demand- 
ing cash  bail  instead  of  a  bond,  so  as  to 
render  him  personally  liable  in  damages  for 
the  resulting  imprisonment,  at  least,  in  the 
absence  of  any  offer  of  a  bond.  Gordon  v. 
District  Ct.  44:  1078,  131  Pac.  134,  —  Nev. 


JUVENILE   COURTS. 

Residence  for  school  purposes  of  chil- 
dren committed  on  probation  by,  to 
citizens,  see  Schools. 

KNOWLEDGE. 

Presumption  as  to,  see  Evidence,  3. 
Charge   of,   in   indictment,   see   Indict- 
ment, etc.,  2. 

LABELS. 

Requiring  labels  to  be  placed  on  bread 
for  sale,  see  Municipal  Corpora- 
tions, 3. 

LABORERS. 

Lien  of,  see  Mechanics'  Liens. 

LACHES. 

See  Limitation  of  Actions,  2,  3* 

LAND  CONTRACT. 

See  Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 

Liability  of  landlord  whose  property  is 
used  by  lessee  as  house  of  prostitu- 
tion, see  Disorderly  Houses. 

Memorandum  by  landlord  of  unpaid 
bills  of  tenant  as  evidence,  see  jSri- 
dence,  19,  21. 

Admissibility  of  tenant's  acts  or  dec« 
larations  against  landlord,  see  Evi- 
dence, 39. 

Evidence  on  question  of  liability  of 
landlord  for  lumber  used  by  ten- 
ant in  improving  property,  see  Evi- 
dence, 40,  50,  52. 

Injunction  against  ejection  of  tenant 
or  destruction  of  building,  see  In- 
junction, 1. 


LAPSING— LICENSE. 
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Duty  of  lessee  to  keep  common  stair- 
ways safe  for  employees^  see  Mas- 
ter and  Servant,  9,  10. 

Lease  for  oil  and  gas,  see  Mines. 

Lease  by  railroad  company  of  land  for 
warehouse,  see  Railroads,  1. 

1.  The  lessee  of  a  barn  is  not  bound 
to  reimburse  the  lessor  for  its  destruction 
by  public  authorities  because,  without 
knowledge  of  the  nature  of  the  disease  he 
places  a  horse  in  it  which  is  afflicted  with 
glanders.  Farrar  v.  Andrew  Peterson  & 
Co.  44:  X092,  130  Pac.  753,  —  Wash.  — . 
Implied  covenants. 

Validity  of  provision  in  lease  by  rail- 
road of  land  for  warehouse  pur- 
posesy  see  Contracts,  9. 

2.  A  lease  of  the  upper  stories  of  a 
building  is  one  of  real  estate,  which  by  stat- 
ute includes  lands,  tenements,  and  real  es- 
tate, and  all  rights  thereto  and  interests 
therein,  within  the  meaning  of  a  statute 
providing  that  no  covenant  shall  be  im- 
plied in  any  conveyance  of  real  estate.  Min- 
nis  V.  Newbro-Gallogly  Co.  44:11x0^  140  N. 
W.  980,  —  Mich.  — .  (Annotated) 
Rent. 

Jurisdiction  of  action  to  recover  rent 
for  use  and  occupation,  see  Courts, 
3a. 

Mandamus  to  compel  auditing  of  claim 
for  rent  of  property  occupied  by 
state  officials,  see  State,  2. 

3.  The  legislature  may  require  a  tenant 
by  sufferance  whose  possession  from  the  be- 
ginning was  adverse  and  hostile  to  the  true 
owner,  to  pay  rent  to  him  for  the  use  and 
occupation.  Sheppard  v.  Coeur  d'Alene 
Lumber  Co.  44:  267,  112  Pac.  932,  62  Wash. 
12. 

LAPSING. 

Of  devise,  see  Wills,  6,  8. 

LARGENT. 

Running  of  limitations  against  right 
to  recover  stolen  property,  see 
Limitation  of  Actions,  5. 

See  also  Robbery. 

Sufficient  asportation  to  constitute 
larceny  exists  when  one  puts  his  hands  in 
another's  pocket  and  lifts  money  from  the 
bottom  to  the  top  of  the  pocket,  although 
he  is  intercepted  before  he  removes  it  en- 
tirely from  the  pocket.  Adams  v.  Com.  44: 
637,  154  S.  W.  381,  153  Ky.  88. 

LAUNDRY. 

Injunction  to  prevent  servant  from  dis- 
closing lists  of  names  of  customers 
to  new  employer,  see  Injunction,  4. 

LEASB. 

Oil  and  gas  lease,  see  Mines. 
In  general,  see  Landlord  and  Tenant. 

LEGAL  PROCEEDINGS. 

Injunction   against,   see  Injunction,   6. 

44  L.R.A.(N.S.) 


LEGAL  SERVICES. 

Liability  of  infant  for,  see  Infants,  1, 
2. 

LEGISLATURE.  ' 

Power  to  cut  off  right  of  appeal,  see 
Appeal  and  Error,  1. 

Relation  of  courts  to,  see  Courts,  5-10. 

Requiring  tenant  by  sufferance  to  pay 
for  use  and  occupation,  see  Land- 
lord and  Tenant,  3. 

Power  over  municipality,  see  Munici- 
pal Corporations,  1. 

LEVEES. 

Pa3rment  of  levee  taxes  under  duress, 
see  Duress. 

LEVY  AND  SEIZURE. 

As  to  exemption,  see  Exemptions. 

LIABILITY  INSURANCE. 

See  Insurance,  18-22. 

LIBEL  AND  SLANDER. 

Prejudicial  error  as  to  measure  of  dam- 
ages, see  Appeal  and  Error,  45, 

LIBERAL    CONSTRUCTION. 

Of  statute,  see  Statutes,  7,  8. 

LICENSE. 

For  sale  of  liquor,  see  Intoxicating 
Liquors. 

Of  physician,  see  Physicians  and  Sur- 
geons. 

From  private  person. 

In  homestead  property,  see  Homestead, 
4. 

1.  Where  a  well  has  been  put  down  by 
adjoining  owners  on  what  they  supposed 
to  be  the  division  line,  but  what  proved  to 
be  a  short  distance  therefrom,  under  an 
agreement  between  them  and  the  well  dig- 
ger that  the  three  were  to  own  the  well, 
and  that  the  ownership  "should  remain  as 
it  was,  regardless  of  any  change  in  the 
line,"  and  an  agreement  in  writing,  drawn 
up,  but  not  signed,  and  subsequently  the 
adjoining  owners  purchase  the  interest  of 
the  well  digger,  and  expend  other  sums  in 
improving  the  well,  and  thereafter  the  ad- 
joining owner,  other  than  the  one  on  whose 
land  the  well  is  located,  sells  his  lot  and 
his  half  interest  in  the  well,  equity  will 
presume  a  license  in  his  grantee  to  use  said 
well  and  to  the  reasonable  access  thereto, 
but  such  license  may  be  revoked  upon  the 
payment  to  the  grantee  of  the  money  ex- 
pended bv  his  grantor  in  digging  the  well 
and  the  improvements  constructed  thereon. 
Johnson  v.  Bartron,  44:  557,  137  N,  W.  10!)2, 
23  N.  D.  629.  (Annotated) 
From  public. 

2.  A  man  thirtv-two  years  old,  work- 
ing  under  a  licensed  plumber,  who  has  a 
letter  to  that  effect,  for  the  purpose  of 
learning  the  plumbing  trade,  is  within  the 
operation  of  an  ordinance  excepting  appren- 
tices from  the  necessity  of  procuring  plumb- 
ers* licenses.  St.  Louis  v.  Bender,  44:  1072, 
154  S.  W.  88,  248  Mo.  113.         (Annotated) 
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Uvwart  t\ie  uauaX  Q^Tat.\Q"n  q' 

s»\pp\y  aii4  4ei!i».ii4,  \«  "nVCvv'  1 

moiity   iTom  ftve  tiqtqvb\  co 

to   ei\\\ance   ttie   V'"^   «.t\.\^  ; 

"ptt  wacira  &w<t  toTvawtntife  V 

Slip.  Ct,  "R.*?.  \w,  taa 

5.   ^.iv   (3X?,a.Tvvia.\"  i 
pviTpoae    ol.    ctc^Xatv  , 

Vb-fs  Ta«TtAicfT«  \.ct  ¥  : 

V.       Decorah 
44:    1104,    140 


MURDER— NEGLIGENCE. 


1285 


3.  Requiring  labels  to  be  placed  on 
loayes  of  bread  sold  within  the  city,  specify- 
ing the  size  of  the  loaf  and  name  of  the 
maker,  is  not  unreasonable.  Chicago  v. 
Schmidinger,  44:  632,  90  N.  £.  369,  243  III. 
167. 

4.  An  ordinance  requiring  loaves  of 
bread  sold  within  the  city  to  be  fractions 
or  multiples  of  1  pound  in  not  unreasonable, 
even  though  it  makes  no  provision  for  sale 
of  different  sized  loaves  by  special  contract. 
Chicago  V.  Schmidinger,  44:  63a,  90  N.  E. 
369,  243  111.  167. 

5.  An  ordinance  specifying  the  weight 
of  loaves  of  bread  which  can  be  sold  within 
the  city  is  not  void  as  placing  an  unreason- 
able burden  on  the  baker,  because  the 
loaves  will  lose  weight  through  evaporation 
as  soon  as  they  are  out  of  the  oven,  so  that 
they  must  be  made  heavier  than  the  re- 
quired weight,  to  comply  with  the  ordinance 
when  sold,  nor  because  the  materials  of 
which  they  are  made  may  fluctuate  in 
value.  Chicago  v.  Schmidinger,  44:  63a,  90 
N.  E.  369,  243  111.  167. 

As  to  water  supply. 
See  also  supra,  1. 

6.  A  statute  requiring  municipal  cor- 
porations which  undertake  to  construct  a 
water  supply  system,  to  purchase  existing 
plants,  does  not  apply  to  a  plant  which 
cannot  be  utilized  as  part  of  the  intended 
system,  and  would  have  no  value  to  the 
municipality.  Asbury  v.  Comrs.  of  Albe- 
marle, 44:  1 189,  78  S.  E.  146,  —  N.  C.  — . 

7.  A  statute  requiring  municipal  cor- 
porations which  undertake  to  maintain  a 
waterworks  system  to  acquire  any  plant 
operated  by  a  private  or  quasi  public  cor- 
poration, does  not  apply  to  a  system  oper- 
ated by  a  partnership.  Asbury  v.  Comrs. 
of  Albemarle,  44:  1189,  78  S.  E.  146,  —  N. 
C.  — . 

lilability  for  damages. 

Measure  of  damages  to  one  injured  by 

fire  wagon,  see  Damages,  4. 
Evidence  in  action  for  damages  caused 

by  mob,  see  Evidence,  18. 
Question  for  jury,  see  Trial,  7. 

8.  A  railroad  company  in  possession  of 
cars  of  other  companies  in  the  regular 
course  of  its  business  as  a  common  carrier 
is  within  the  protection  of  a  statute  making 
a  city  liable  in  case  property  is  destroyed 
by  a  mob,  "to  an  action  by  or  in  behalf  of 
the  person  whose  property  was  thus  de- 
stroyed," for  three  quarters  of  the  value  of 
the  property,  under  a  title  indicating  a  pur- 
pose to  indemnify  "owners  of  property." 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Chicago, 
44:  358,  89  N.  E.  1022,  242  111.  178. 

(Annotated) 
0.  The  notice  of  loss  of  property  de- 
stroyed by  a  mob,  which  the  statute  requires 
to  be  given  to  the  city  which  is  charged 
with  liability  for  the  loss,  "by  any  person 
or  corporation  whose  property  shall  have 
been  destroyed,"  may  be  given  by  a  rail- 
road company  with  respect  to  cars  of  other 
companies  destroyed  while  in  its  possession 
as  a  common  carrier.  Pittsburg,  C.  C.  &  St. 
L.  R.  Co.  V.  Chicago,  44:  358,  89  N.  E.  1022, 
242  III.  178. 
44  L.R.A.(N.S.) 


10.  Where  the  employees  of  a  fire  de- 
partment of  a  city  needlessly  hitch  to  an 
engine  a  pair  of  untrained  horses,  and  at- 
tempt to  drive  through  the  streets  of  the 
city,  and,  through  some  cause  or  other, 
these  horses  go  upon  a  sidewalk  with  the* 
engine  and  injure  a  pedestrian,  who  has 
an  undoubted  right  to  be  upon  the  side- 
walk, the  injured  person  has  a  cause  of 
action  for  his  injuries.  Martin  v.  Board  of 
Fire  Comrs.  44:  68,  61  So.  197,  —  La.  — . 

(Annotated) 

ItfURDER. 

See  Homicide. 

MUTUAIi  INSURAXOE  COMPANY. 

8efi  Insurance. 

NAMS. 

Omission  from  summons  of  name  of 
county  in  which  suit  is  brought, 
see  Writ  and  Process,  1. 

NATIONAIi  GUARD. 

See  Army  and  Navy. 

NECESSARIES. 

To  infants,  see  Infants,  2. 

NEGLIGENCE. 

Of  agister,  see  Agisters. 

Review  of  verdict  or  finding  as  to, 
see  Appeal  and  Error,  28. 

Of  carrier,  see  Carriers. 

Measure  of  damages  for  negligence 
causing  personal  injury  or  death, 
see  Damages,  3,  4. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,   9-11. 

Evidence  of  custom  on  question  of,  see 
Evidence,   40,  41. 

Relevancy  of  evidence  as  to,  generally, 
see  Evidence,  45. 

Sufliciency  of  proof  of,  see  Evidence,  66. 

Delay  in  bringing  action  for,  see  Lim- 
itation of  Actions,  2. 

Of  master  or  servant,  see  Master  and 
Servant. 

Liability  of  municipality  for,  see  Mu- 
nicipal Corporations,  10. 

Proximate  cause  of  injury  by,  see  Prox- 
imate Cause. 

Of  railroad,  see  Railroads. 

As  question  for  jury,  see  Trial,  4-6. 

Of  trustee  in  making  investment,  see 
Trusts,  2-4. 

Liability  of  seller  or  maimfacturer. 

Contributory   negligence,   see   infra,   3. 
Evidence  in  action  for  injury,  see  Evi- 
dence, 41. 
Buyer's  inspector  of  motors  as  volun- 
teer    in     attempting     to     adjust 
mechanism,  see  Master  and  Serv- 
ant, 11. 
Negligence   as   question   for   jury,   see 

Trial,  6. 
1.  A  retailer  of  mill  feed  in  original 
packages  is  not  liable  for  injury  to  the 
cattle  of  a  customer  because  of  glass  in  the 
food,  if  the  customer  did  not  rely  on  his 
judgment  as  to  the  fitness  of  the  food,  and 
he  had  made  no  inspection  of  the  material 
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statutory  authority,  subject  county  prop- 
erty within  its  limits  to  street  improve- 
ment assessments.  Mt.  Sterling  v.  Mont- 
{?oraery  County,  44:  57,  163  S.  W.  952,  152 
Ky.  637.  (Annotated) 

PUBLIC  LANDS. 

Right  of  entryman,  prior  to  issuance  of 
patent,  to  maintain  action,  see 
Parties,  1. 

PUBLIC   MONEY. 

Necessity  of,  and  formality  in,  appro- 
priation of,  generally,  see  Ap- 
propriations. 

Review  oy  courts  of  appropriation  act, 
see  Courts,  8,  9. 

Raising  question  of  validity  of  ap- 
propriation in  mandamus  proceed- 
ing, see  Mandamus. 

1.  The  legislature  has  power  to  provide 
for  compensation  to  members  of  the  Nation- 
al Guard,  who  may  be  injured  while  per- 
forming any  duty,  lawfully  ordered  by  their 
superior  officer;  and  a  declaration  by  the 
legislature  that  it  would  make  such  pro- 
vision creates  a  moral  obligation  on  the 
state  to  a  soldier  who  enlists,  and  is  after- 
wards injured  while  performing  a  lawfully 
ordered  duty,  and  who  is  not  at  fault. 
Woodall  V.  Darst,  44:  83,  77  S.  E.  264,  — 
W.  Va.  —  (Annotated) 

2.  The  legislature  is  without  power  to 
levy  taxes  or  appropriate  public  revenues 
for  purely  private  purposes;  but  it  has  the 
power  to  make  any  appropriation  to  a 
private  person  in  discharge  of  a  moral  obli- 

?:ation  of  the  state,  and  an  appropriation 
or  such  purpose  is  for  a  public,  and  not  a 
private,  purpose.  Woodall  v.  Darst,  44:  83, 
77  S.  E.  264,  —  W.  Va.  — . 

PUBLIC   NUISANCE. 

See  Nuisances. 

PUBLIC  POLICY. 

See  Contracts,  7-9. 

PUBLIC   PROPERTY. 

Condemnation  of,  see  Eminent  Domain, 
1. 

Liability  for  local  improvement  assess- 
ment, see  Public  Improvements, 
4-6. 

PUBLIC  SCHOOLS. 

See  Schools. 

PUBLIC  TRIAL. 

Necessity  of,  see  Criminal  Law,  6. 

PUBLIC  WATERS. 

See  Waters. 

QUASHING. 

Of  mandamus,  see  Mandamus,  1. 

RAILROAD  COMMISSION. 

Reasonableness  of  rule  of,  see  Carriers, 

21. 
Rules  as  to  waiting  rooms,  toilet  rooms, 

etc.,  see  Carriers,  24. 
44  L.R.A.(N.S.) 


Review    by    court    of    orders    of, 

Courts,  4. 
Injunction  against  enforcement  of  order 

of,  see  Injunction,  7. 

Railroad  commissioners  may  act  on 
their  own  initiative,  and  therefore  it  is  im- 
material that  a  complaint  in  regard  to  the 
inadequacy  of  the  facilities  of  a  passenger 
depot  on  a  certain  railroad  was  presented 
by  only  one  or  two  persons.  Louisville  ft  N. 
R.  Co.  V.  Burr,  44:  189,  68  So.  543,  63  Fla. 
491. 

RAILROADS. 

Abatement  of  action  by  trustees  for 
bondholders  to  foreclose  mortgage, 
see  Abatement  and  Revival. 

As  carriers,  see  Carriers. 

Noise  and  smoke  as  nuisance,  see  Dam- 
ages, 6. 

Liability  for  settting  fire  on  right  of 
way  to  clear  it  of  grass,  etc,  see 
Fires. 

Use  and  obstruction  of  highway  by,  see 
Highways,  1,  2. 

Delay  of  physician  in  reaching  patient 
because  of  obstruction  of  crossing 
by  railroad  train,  see  Highways,  2. 

Destruction  by  mob  of  railroad  car,  see 
Municipal  Corporations,  8,  9. 

Creation  of  nuisance  by,  see  Nuisances, 
3,  5,  6,  9. 

Who  may  maintain  action  against,  for 
injury  to  townsite  lots,  see  Parties, 

Blocking  of  highway  crossing  by,  as 
proximate  cause  of  delay  of  physi- 
cian in  reaching  patient,  see  Proxi- 
mate cause,  1. 

Ab  to  railroad  commission,  see  Railroad 
Commission. 

Warehouse  on  right  off  way. 

Validity  of  agreement  by  lessee  of  pur- 
chaser of  right  of  way  to  assume 
all  risk  of  fii^,  see  Contracts,  9. 

1.  A  provision  in  a  lease  by  a  railroad 
company  of  a  parcel  of  land  for  a  ware- 
house, placing  the  risk  of  fire  upon  the 
lessee  applies  to  all  injuries  caused  by  fire 
to  the  warehouse  and  contents,  although 
the  lessor  wrongfully  trespasses  upon  the 
leased  premises  to  remove  weeds  therefrom 
by  the  use  of  fire,  which,  through  its  negli- 
gence, spreads  to  the  building.  Checkley  v. 
Illinois  C.  R.  Co.  44:  "a7i  100  N.  E.  »42, 
267  ni.  491. 

Contributory  negligence. 

2.  A  person  attempting  to  drive  across 
the  tracks  at  a  highway  crossing  without 
awaiting  the  further  movements  of  a  freight 
train,  which,  after  passing  between  her  and 
the  passenger  tracks,  had  come  to  a  full 
stop  some  150  feet  beyond  the  crossing,  part- 
ly obstructing  her  view,  is  not,  as  a  matter 
of  law,  guilty  of  such  contributory  negli- 
gence as  will  bar  a  recovery  for  the  dam- 
ages resulting  from  a  collision  with  a  rapid- 
ly moving  passenger  train  not  giving  the 
usual  warning  signals, — especially  where  it 
was  the  rear  wheel  of  the  wagon  which  waa 
struck,  and  the  unexpected  behavior  of  the 
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horse  delayed  her  forward  progress.  Flan- 
nelly  V.  Delaware  &  H.  Co.  44:1541  66  L.  ed. 
1221,  32  Sup.  Ct.  Rep.  783,  225  U.  S.  597. 

RAP£. 

Necessity  of  public  trial,  see  Criminal 

Law,  6. 
Former  jeopardy,  see  Criminal  Law,  8. 

RATES. 

Of  carriers,  see  Carriers,  23. 

RATIFICATION. 

By  court  of  act  of  committee  of  luna- 
tic, see  Incompetent  Persons,  2. 

Of  insurance  contract  made  on  Sunday, 
see  Insurance,  8. 

REAL  PROPERTY. 

Boundaries  of  land  conveyed,  see 
Boundaries. 

Oral  contracts  as  to,  see  Contracts,  4. 

Jurisdiction  of  action  affecting,  see 
Courts,  2,  3. 

Measure  of  damages  for  injury  to,  see 
Damages,  5. 

Dedication  of,  see  Dedication. 

Deeds  of,  see  Deeds. 

Easements  in,  see  Easements. 

Matters  as  to  landlord  and  tenant,  see 
Landlord  and  Tenant. 

Mortgage  on,  see  Mortgage. 

Taxation  of,  see  Taxes. 

Rights,  duties,  and  liabilities  on  trans- 
fer, of,  see  Vendor  and  Purchaser. 

REASONABLENESS. 

Of  ordinance,  see  Municipal  Corpora- 
tions, 3-n5. 

REBUTTAL. 

Evidence  in,  see  Evidence,  50. 

RECEIVERS. 

Where  it  it  not  shown  that  adminis- 
trators  are  guilty  of  waste  or  mismanage- 
ment, and  the  circumstances  are  not  such 
as  to  indicate  that  the  rights  of  all  the 
parties  would  be  more  effectually  and  ex- 
peditiously protected  and  enforced  by  the 
appointment  of  a  receiver,  it  is  error  to 
appoint  a  receiver,  and  on  interlocutory 
hearing  to  devest  the  administrators  of  the 
possession  of  the  property  of  their  intes- 
tate pending  the  determination  of  the  equi- 
table claim  of  one  whom  the  intestate  agreed 
to  adopt  as  a  child.  Crawford  v.  Wilson, 
44:  773f  78  S.  E.  30,  139  6a.  654. 

RECOGNIZANCE. 

On  appeal,  see  Appeal  and  Error,  6-9. 
In  general,  see  Bail  and  Recognizance. 

RECORDS  AND  RECORDING  LAW. 

On  appeal,  see  Appeal  and  Erroi^  10- 
13. 

Filing  of  affidavit  on  foreclosure  of 
chattel  mortgage,  see  Chattel 
Mortgage,  2. 

Imputed  notice  by  possession  to  mort- 
gagee from  holder  of  recorded  title, 
see  Notice. 
44  L.R.A.(N.S.) 


REDEMPTION. 

From  mortgage,  see  Mortgage. 
From  tax  sale,  see  Taxes,  S-5, 
From  foreclosure  of  vendor's  lien,  see 
Vendor  and  Purchaser,  2. 

REFERENDUM. 

See  Initiative,  Referendum,  and  Recall. 

REFORMATION  OF  INSTRUMENTS. 

The  holder  cannot  maintain  an  ac- 
tion against  a  reinsurer  for  reformation  of 
an  insurance  policy,  where  the  reinsurer 
merely  agrees  with  the  insurer  to  reinsure 
from  a  certain  time  all  its  risks  now  covered 
by  policies  and  contracts  according  to  their 
terms  and  conditions,  and  pay  losses,  ex- 
penses, and  return  premiums.  Vial  v.  Nor- 
wich Union  F.  Ins.  Co.  44:  317,  100  N.  E. 
929,  257   111.   355.  (Annotated) 

REINSURER. 

Action  against,  for  reformation  of 
policy,  see  Reformation  of  Instru- 
ments. 

RELATION. 

Of  parties  to  note,  parol  evidence  as 
to,  see  Evidence,  24. 

RELEVANCY. 

Of    evidence,   see    Evidence,   40-54. 

REMEDIES. 

Election  of,  see  Election  of  Remedies. 

RENT. 

Mechanics'  lien  for  rental  of  machinery 
leased  to  contractor,  see  Mechanics' 
Liens,  1. 

In  general,  see  Landlord  and  Tenant, 
3. 

REPAIRS. 

Question  whethet  improvement  con- 
stitutes repair  or  reconstruction, 
see  Public  Improvements,  3. 

REPRESENTATIONS. 

By  insured,  see  Insurance. 


REPUTATION. 

Evidence  of,  to  impeach  witness, 
Witnesses. 

RESCISSION. 

Of  sale,  see  Sale. 

RES  GEST^. 

See  Evidence,  33-39. 

RESIDENCE. 

For  school  purposes,  see  Schools 

RESIDUARY   CLAUSE. 

See  Wills,  5,  6. 


RETROSPECTIVE  LAWS. 

As  to  when  laws  are  retrospective,  see 
Statutes,  9. 
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R£V£RSIBI/E:  EatROR. 

See  Appeal  and  Error,  33-45. 

lUCVERSION. 

See  Deeds,  2,  3. 

REVOCATION. 

Of  license,  generally,  see  License,  L 

ROBBERY. 

One  who  stealthily  removes  money 
from  another's  pocket  without  resorting  to 
violence  or  putting  the  owner  in  terror  is 
guilty  of  larceny,  and  not  robbery.  Adams 
V.  Com.  44:  637,  164  S.  W.  381,  163  Ky.  88. 

RULES. 

Of  decision,  see  Courts,  11,  12. 

SALE. 

Right  of  seller  as  against  purchaser's 

trustee  in  bankruptcy,  see  Bank- 

rupt<^,  1,  3-6. 
Presumption  and  burden  of  proof  as  to 

fraud,  see  Evidence,  7. 
Place  of,  see  Intoxicsiing  Liquors,  4- 

10. 
Seller's  liability  for  injury  hj  defects 

in  things  sold,  see  Negligence,  1. 
Authority  of  agent  to  give  warranty, 

see  Principal  and  Agent. 

One  who  sells  personal  properly  to 
an  insolvent  vendee  who  at  the  time  he  buys 
does  not  intend  to  pay  for  it  may  rescind 
the  sale  and  recover  the  proper^  or  its 
proceeds  from  anyone  but  an  innocent  pur> 
chaser.  Qillespie  v.  I.  C.  Piles  &  Co.  44:  z, 
178   Fed.  886,  102  C.  C.  A.  120. 

(Annotated) 

8AI1ESMAN. 

Lijunction  to  prevent  violation  of  con- 
tract for. services  by,  see  Injunc- 
tion, 2. 

SALOONS. 

See  Intoxicating  Liquon. 

SANITY. 

See  Incompetent  Personti 

SCHOOLS. 

Reversion  of  property  converged  for 
school   purposes,  see  Deeds,  2,  3. 

The  residence  for  school  purposes  of 
children  committed  on  probation  by  a  juve- 
nile court  to  citizens  for  care  is  in  the  dis- 
trict of  the  residence  of  their  respective 
parents  or  guardians,  and  not  in  that  of 
those  to  whose  care  they  are  committed, 
and  therefcHre  they  are  not  entitled  to  free 
instruction  in  the  schools  of  the  latter  dis- 
trict, where  the  statute  fixes  the  residence 
of  a  child  in  the  district  in  which  his 
parent  or  guardian  of  his  person  resides, 
although  the  juvenile  court  act  provides 
that  a  dependent  child  awarded  by  it  shall 
become  the  ward  of  the  one  to  whose  care 
it  is  committed.  Black  v.  Graham,  44: 
693,  86  Atl.  266,  238  Pa.  381. 
44  L.R.A.(N.S.) 


SCIENTER. 

Charge  of,  in  indiefancnt^ 
ment,  etc,  2. 

SEARCH  AND   SEIZI7RB. 

Maliciously     procuring 
search     warranty     see 
Prosecution. 


Indict 


of 
Malicions 


SECONDHAND  DEALERS. 

Regulating  business  d,  see  Gonstito- 
tionai  Law,  3. 

SECRETS. 

See  Trade  Secrets. 

SECURITY. 

On  appeal,  see  Appeal  and  Error,  6-9. 

SEPARATION. 

Of  powers,  see  Constitutional  Law,  1. 

SERVANTS. 

See  Master  and  Servant. 

SET-OFF  AND  COUNTERCLAIM. 

Set-off  in  bankruptcy,  see  Baakmptej, 
4,  6. 

Opening  judgment  to  permit,  see  Judg- 
ment, S. 

A  debt  not  in  judgment  cannot  be 
set  off  against  a  judgment,  even  though  it 
is  entered  on  oonfession.  McElee  t.  Vemer, 
44:  7^7*  86  Aa  646,  239  Pa.  69. 


Making  sheriff  charged  with  executkni 
of  writ  party  to  proceeding  to  an- 
nul an  execution,  see  Parties,  3. 

SIGNATURE. 

To  note,  effect  of  absence  of,  oa  va- 
lidity of  mortgage  secoriiig,  see 
Chattel  Mort^^age,  1. 

SMOKE. 

As  nuisance,  see  Damages,  6;  Nui- 
sances, 3. 

SOCIAL  CLUBS. 

See  Clubs. 

SPECIAL  LEGISIiATION. 

See  Statutes,  4. 

SPECIFIC  PERFORMANCE. 

Prematurity  of  action  for,  against  ad- 
ministrators, see  Executors  and  Ad- 
ministrators. 

Delay  in  bringing  suit  for,  see  Limi- 
tation of  Actions,  S. 

Persons   entitled   to   enforce   perform- 
ance. 

1.  Although  a  parol  agreement  for  the 
adoption  of  a  child  is  made  with  the  mother 
of  the  child,  an  equitable  suit  for  the  en- 
forcement of  the  agreement  is  maintain- 
able by  the  child  in  ner  own  name,  against 
the  administrator  of  the  obligor.  Craw- 
ford V.  Wilson,  44:  773,  78  S.  E.  30.  139 
Ga.  654. 
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Oral  contracts. 

2.  A  parol  obligation  by  a  person  to 
adopt  the  child  of  another  as  his  own,  ac- 
companied by  a  virtual,  though  not  a  statu- 
tory, adoption,  and  acted  upon  by  all  par- 
ties concerned  for  many  years  and  during 
the  obligor's  life,  may  be  enforced  in  equity 
upon  the  death  of  the  obligor  by  decreeing 
the  child  entitled  as  a  child  to  the  prop- 
erty of  the  oblieor,  undisposed  of  by  will. 
Crawford  ▼.  WilBon,  44:  773,  78  S.  £.  SO, 
139  Ga.  654. 

Contract  to  derlae  property. 

Sufficiency  of  consideration  for  con- 
tract, see  Contracts,  2. 

3.  One  who  having  undertaken  to  care 
for  afflicted  children  as  a  member  of  their 
father's  family,  in  consideration  of  a  share 
of  his  estate  at  his  death,  marries,  and 
refuses  to  continue  the  services  unless  her 
husband  is  received  into  the  family,  which 
condition  is  rejected,  forfeits  her  right  to 
the  property,  and  cannot  maintain  an  ac- 
tion specifically  to  enforce  the  contract. 
Bennett  v.  Burkhalter,  44:  733^  101  N.  £. 
189,  257  IlL  572.  (Annotated) 

4.  No  sacrifice  of  present  or  prospec- 
tive advantages  on  the  part  of  a  child  who 
has  been  taken  from  an  orphan  asylum  and 
consents  to  remain  with  ttie  person  taking 
it  in  consideration  of  his  wiUing  property 
to  it,  sufficient  to  establish  fraud,  is  shown 
by  failure  to  execute  the  will,  which  will 
require  specific  performance  of  the  agree- 
ment. Mumann  v.  Kusian,  44:  7569  129 
Pac.   986,   164  Cal.   582.  (Annotated) 

SPSnCDY  TRIAIi. 

See  Criminal  Law,  7. 

SPIilTTING. 

Of  causes  of  action,  see  Action  or  Suit, 
2. 

STAIRWAYS. 

Duty  of  lessee  to  keep  cosmion  stair- 
ways safe  for  employees,  see  Mas- 
ter and  Servant,  9,  10. 

STAIiB  DEMANDS. 

See  Limitation  of  ActionSy  2,  8. 

STAKE  DECISIS. 

See  Courts^  11. 

STATE. 

Kight  of,  to  appeal  In  criminal  ease, 
see  Appeal  and  Error,  3. 

Belative  rights  of  state  and  United 
States  m  public  waters,  see  Wat- 
ers, 1,  2. 

Liability  of  state  or  state  ofllcer  to  suit. 

1.  When  officers  of  the  state  act  imder 
invalid  authority,  or  exceed  their  lawful 
authority,  and  thereby  invade  private  rights 
that  are  secured  by  the  Constitution,  an 
action  to  redress  injuries  caused  by  the 
unauthorized  act  is  not  a  suit  against  the 
state,  since  the  acts  of  officials  that  are 
not  legally  authorized  or  that  exceed  or 
abuse  authority  or  discretion  conferred  up- 
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on  them  are  not  acts  of  the  state.  Louis- 
ville &  N.  R.  Co.  V.  Burr,  44:  x89«  58 
So.  543,  63  Fla.  491.  (Annotated) 

2.  A  proceeding  in  mandamus  brought 
for  the  purpose  of  requiring  the  auditmg 
and  allowance  of  a  disputed  claim  for  rent 
growing  out  of  a  private  contract  between 
the  state  and  parties  owning  property  oc- 
cupied by  state  officials  is  an  action  brought 
against  the  state,  and  cannot  be  maintained 
except  with  its  consent.  Love  v.  Filtsch, 
44:  aza,  124  Pac.  30,  33  Okla.  131. 

3.  Suits  against  officers  of  a  state  as 
representing  the  state  in  action  and  lia- 
bility, and  in  which  the  state,  although  not 
a  party  to  the  record,  is  the  real  party 
against  which  relief  is  sought,  and  in  which 
a  judgment  for  plaintiff,  although  nominal- 
ly against  defendant  as  an  individual,  could 
operate  to  control  the  action  of  the  state 
or  subject  it  to  liability,  are  suits  against 
the  state.  Love  v.  Filtsch,  44:  aia,  124  Pac. 
30,  33  Okla.  131.  (Annotated) 
Indebtedness  of. 

4.  The  state  treasurer  may  refuse  to 
obey  a  statute  commanding  him  to  indorse 
warrants  when  the  constitutional  debt  limit 
is  reached,  although  the  statute  is  in  other 
respects  in  its  general  provisions  constitu- 
tional. Rhea  v.  Newman,  44:  989^  156  S. 
W.  154,  153  Ky.  604. 

5.  An  appropriation  of  money  to  pay 
the  debts  of  a  public  institution,  such  as  the 
state  fair,  is  not  the  creation  of  a  debt 
within  the  meaning  of  a  constitutional  pro- 
vision that  the  general  assembly  may  con- 
tract debts  to  meet  casual  deficits  or  fail- 
ures in  revenue,  but  such  debts  shall  not 
exceed  a  specified  amount.  Rhea  v.  New- 
man, 44:  989,  156  S.  W.  154,  153  Ky.  604. 

6.  Making  warrants  issued  for  payment 
of  debts  of  a  state  institution  bear  inter- 
est if  there  are  no  funds  in  the  treasury 
to  pay  them  when  they  are  presented  does 
not  constitute  the  warrant  a  debt  within 
the  meaning  of  a  constitutional  provision 
that  the  general  assembly  may  contract 
debts  to  meet  casual  deficits  or  failures  in 
revenue,  but  such  debts  shall  not  exceed 
a  specified  amount.  Rhea  v.  Newman, 
44:  989,  156  S.  W.  154,  153  Ky.  604. 

STATE  AUDITOR. 

Mandamus  to,  see  Mandamus. 

STATE  INSTITUTIONS. 

Appropriation  of  money  to  pay  debts 
of,  as  creation  of  state  debi,  see 
State,  5,  6. 

STATE  TREIASURER. 

Refusal  to  obey  statute  as  to  indorse- 
ment of  state  warrants,  aee  State, 
4. 


STATUTE  OP  FRAUDS. 

See  Contracts,  3,  4. 

STATUTE   OF  LIMITATIONS. 

See  Limitation  of  Actions. 
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STATUTES. 

Power  to  veto  appropriation  bill  after 
adjournment  of  legislature,  see 
Appropriations. 

Review  of,  by  court,  see  Courts,  5-10. 

Exclusiveness  of  statutory  remedies, 
see  Election  of  Remedies. 

Raising  question  of  constitutionality  in 
mandamus  proceeding,  see  Man- 
damus. 

1.  The  court  will  not  consider  whether 
or  not  a  statute  adopted  by  the  people  at  a 
referendum  election  received  the  necessary 
publicity  if  the  law  has  been  authenticated, 
promulgated,  and  published,  when  the  Con- 
stitution provides  that  any  measure  shall 
become  law  when  approved  by  majority  vote 
and  proclaimed  as  such  by  the  governor. 
Allen  v.  State,  44:  468,  130  Pac.  1114,  — 
Ariz.  — . 

Partial  Invalidity. 

2.  If  the  different  sections  and  provi- 
sions of  a  legislative  act  are  connected  in  sub- 
ject-matter, dependent  upon  each  other,  and 
designed  to  operate  for  the  same  purpose, 
or  are  otherwise  so  dependent  in  meaning 
that  it  cannot  be  presumed  that  the  legis- 
lature would  have  passed  one  without  the 
other,  then,  if  one  part  falls,  the  entire  act 
must  fall.  Ferbrache  v.  Draining  Dist.  No. 
^*  44:  538>  128  Pac.  553,  23  Idaho,  85. 
Entitling;  expression  of  subject. 

3.  Where,  for  many  years  prior  to  the 
passage  of  a  statute  conferring  mechanics' 
liens,  contractors  have  been  regarded  by  the 
public  generally  as  within  the  class  of  la- 
borers entitled  to  a  lien,  a  title,  "An  Act 
Concerning  Liens  of  Mechanics,  Laborers, 
and  Materialmen,"  will  be  held  to  be  broad 
enough  to  cover  a  provision  conferring  the 
right  upon  contractors,  especially  where  im- 
mediately after  a  decision  to  the  contrary 
the  legislature  inserts  the  word  "contract- 
ors" in  the  title.  Moore-Mansfield  Constr. 
Co.  V.  Indianapolis,  N.  &  T.  E.  R.  Co. 
44:  816,  101  N.  E.  296,  —  Ind.  — . 
Local  or  special  legislation. 

Constitutional  equality  of  protection 
and  privileges,  see  Constitutional 
Law,  2-4. 

Judicial  review  as  to  propriety  of  sepa- 
ration act,  see  Courts,  8. 

4.  An  act  providing  for  the  election  of 
judicial  officers  by  separate  ballots,  thus 
placing  the  judiciary  in  a  separate  and  dis- 
tinct class,  is  not  a  violation  of  the  con- 
stitutional provision  that  all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion throughout  the  state.  State  ex  rel. 
Weinberger  v.  Miller,  44:  712,  00  N.  E.  1078; 
87  Ohio  St.  12. 

Construction;   operation;   effect. 

Statutes  superseding  custom,  see  Cus- 
tom. 

5.  Words  having  a  definite  and  well- 
known  sense  in  the  law  have  the  same  sense 
when  used  in  a  statute.  Asbury  v.  Comrs. 
of  Albemarle,  44:  1189,  78  S.  E.  146,  —  N. 
C.  — . 

6.  Rights  and  remedies  conferred  by 
existing  state  laws,  where  a  shipment  ac- 
cepted  by   a   carrier   for   interstate   trans- 
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portation  has  been  lost,  injured,  or  dam- 
aged, were  not  continued  in  force  by  the 
proviso  in  the  Carmack  amendment  of  June 
29,  1906,  to  the  act  of  February  4.  1887, 
§  20,  that  nothing  therein  contained  shall 
deprive  the  holder  of  the  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law,  but  such 
proviso  only  preserves  to  such  holder  any 
right  or  remedy  which  he  may  have  had 
under  existing  Federal  law  at  the  time  of 
his  action.  Adams  Exp.  Co.  v.  Croninger, 
44:  357,  33  Sup.  Ct.  Rep.  148,  226  U.  S. 
491,  57  L.  ed.  — . 

7.  A  statute  mandatory  in  terms  is  to 
be  strictly  construed.  Asbury  v.  Comrs.  of 
Albemarle,  44:  1x89,  78  S.  E.  146,  —  N.  C. 

8.  Statutes  in  derogation  of  common 
rights  are  to  be  construed  liberally  in  favor 
of  the  public.  Asbury  v.  Comrs.  of  Albe- 
marle, 44:  1189,  78  S.  E.  146,  —  N.  C.  — . 

9.  The  Federal  employers'  liability  act 
of  1908  is  not  retroactive,  and  therefore 
does  not  give  a  right  of  action  for  injuries 
which  occurred  before  it  took  effect.  Win- 
free  V.  Northern  P.  R.  Co.  44:  841,  173  Fed. 
65,  97  C.  C.  A.  392.  (Annotated) 

ST£AM. 

As  nuisance,  see  Nuisances,  3,  6. 

STIPULATION. 

Refusal  to  render  decree  conforming  to, 
see  Appeal  and  Error,  46. 

A  stipulation  in  an  action  to  recover 
real  estate  under  a  tax  deed,  that  the  court 
decreed  that  the  tax  assessment  was  a  valid 
lien,  and  that  the  land  was  sold  to  satisfy 
such  lien,  is  not  an  admission  that  the  de- 
cree was  valid.  Graham  v.  Detroit,  44:  836^ 
140  N.  W.  949,  —  Mich.  — • 

STOLEN  PROPERTY. 

See  Larceny. 

STREET  RAILWAYS. 

As  carriers,  see  Carriers. 

In  street,  as  taking  of  property,  see 
Eminent  Domain,  2. 

Right  to  compensation  for  consequen- 
tial injury  from,  see  Eminent  Do- 
main, 3,  4. 

STRICT  CONSTRUCTION. 

Of  statute,  see  Statutes,  7,  8. 

SUBORNATION   OF   PERJURT. 

See  Perjury. 

SUBSTITUTE  CONVEYANCES. 

See  Vendor  and  Purchaser,  U 

SUCCESSION  TAX. 

See  Taxes,  6. 

SUCCESSIVE  SUITS. 

See  Action  or  Suit,  2. 

SUMMONS. 

See  Writ  and  Process. 
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SUNDAT. 

Ratification  of  insurance  contract  made 
on  Sunday,  see  Insurance,  8. 

Relief  against  judgment  entered  on 
judgment  note  made  on  Sunday, 
see  Judgment,  2. 

SURETYSHIP. 

In  general,  see  Principal  and  Surety. 

SURVEY. 

Failure  to  mention  island  as  creating 
presiunption  as  to  nonexistence, 
see  Evidenccj  16. 

TAKING. 

What  constitutes,  see  Eminent  Domain,  2. 

TAXES. 

As  affecting  commerce,  see  Commerce, 
2. 

What  constitutes  payment  under  du- 
ressy  see  Duress. 

Stipulation  in  action  to  recover  real 
estate  under  tax  deed,  see  Stipu- 
UCtion. 

Who  must  pay,  as  between  vendor  and 
purchaser,  see  Vendor  and  Pur- 
chaser, 1. 

Exemptions. 

1.  A  concern  engaged  in  making  cloth- 
ing to  measure,  in  response  to  orders  pro- 
cured by  exhibition  of  samples  and  sent  in 
by  agents,  is  not  a  manufacturing  estab- 
Ushment  within  the  meaning  of  an  ordi- 
nance exempting  such  establishments  from 
taxation  for  a  specified  time  after  their  lo- 
cation in  the  city.  Standard  Tailoring  Co. 
V.  Louisville,  44:  303,  153  S.  W.  764,  152 
Ky.  504.  (Annotated) 

2.  The  state  cannot  sell  for  delinquent 
taxes  real  estate  in  which  a  municipality 
has  an  easement  for  highway  purposes. 
Graham  v.  Detroit,  44:  836,  140  N.  W.  949, 
— ^Mich.  — .  (Annotated) 
Redemption. 

3.  The  right  of  redemption  from  a  tax 
sale  under  the  scavenger  act  (chap.  75, 
Nebraska  Laws  1903)  is  a  property  right 
belonging  to  those  having  an  interest  in 
the  real  estate,  and  not  to  a  mere  trespasser. 
Parsons  v.  Prudential  Real  Estate  Co.  44: 
666,  125  N.  W.  521,  86  Neb.  271. 

4.  The  owner  of  land  sold  under  a  tax 
decree  in  a  proceeding  under  the  scavenger 
act  (chapter  75,  Nebraska  Laws  1903)  is 
not  entitled  to  redeem  from  the  sale  at  any 
time  within  two  years  from  final  confirma- 
tion, but  in  such  case  the  two-year  period 
runs  from  the  sale  by  the  county  treasurer 
under  the  decree.  Parsons  v.  Prudential 
Keal  Estate  Co.  44:  666,  125  N.  W.  521,  86 
Neb.  271. 

5.  An  "actual  occupant"  of  real  estate, 
either  claiming  an  interest  therein  in  privity 
with  the  owner,  or  claiming  title  or  a  right 
of  possession  aidversely  to  the  owner,  has 
such  an  interest  in  the  property  as  that 
notice  to  him  is  essential  before  a  valid 
confirmation  of  a  tax  sale  can  be  had;  but 
a  mere  trespasser,  claiming  no  title  or  in- ' 
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terest  in  the  property,  and  having  no  duty 
to  pay  the  taxes,  is  not  an  actual  occupant 
upon  whom  personal  service  of  notice  must 
be  had  in  order  to  vest  the  court  with  juris- 
diction to  confirm  the  sale.  Parsons  v.  Pru- 
dential Real  Estate  Co.  44:  666,  125  N.  W. 
621,  86  Neb.  271.  (Annotated) 

Snocession  tax. 

6.  An  estate  vested  before  the  passage 
of  a  statute  imposing  an  inheritance  tax 
on  estates  which  shall  pass  by  will  or  de- 
scend by  statute  is  not  within  its  operation, 
although  the  owner  does  come  into  posses- 
sion until  afterward.  Com.  v.  Wellford, 
44:  419,  76  S.   E.  917,  —  Va.  — . 

(Annotated) 

TENANTS. 

See  Landlord  and  Tenant. 

TERRITORIAL   LIMITATIONS. 

Aft  to  jurisdiction,  see  Courts,  2,  3. 

THEFT. 

See  Larceny. 

TIBfBER. 

Jurisdiction  of  action  to  recover  for 
injury  to,  or  destruction  of,  see 
Courts,  2. 

Jurisdiction  of  action  to  recover  pro- 
ceeds of  timber  wrongfully  severed, 
see  Courts,  3. 

TIME. 

For  giving  notice  of  appeal,  see  Appeal 
and  Error,  5. 

For  filing  answer  to  an  appeal,  see  Ap- 
peal and  Error,  12. 

For  redemption  of  mortgage,  see  Mort- 
gage. 

For  redemption  from  tax  sale,  see 
Taxes,  4. 

For  amendment  of  findings  of  fact,  see 
Trial,  12. 

TITLE. 

Of  statute,  see  Statutes,  3. 

TORTS. 

Action  for,  see  Case. 

Municipal  liability  for,  see  Municipal 

Corporations,  8-10. 
Matters  as  to  negligence  generally,  see 

Negligence. 
Pleading  as  to,  see  Pleading,  2,  3. 

TRADE. 

Validity  of  agreement  in  restraint  of, 
see  Monopoly  and  Combinations. 

Unfair  competition,  see  Unfair  Compe- 
tition. 

TRADE  SECRETS. 

Injunction  to  protect,  see  Injunction, 
4. 

TRANSFER  TAX. 

See    Taxes,    6. 


TRAVELING   SALESMAN. 

Authority  of,  see  Principal  and  Agent. 
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TREB28. 

Jurisdiction  of  action  to  recover  for 
injury  to,  or  deatruction  of,  see 
Courts,  2. 

TRESPASS. 

On  the  case,  see  Case. 
By  railroad  company  on   land  leased 
for  warehouse,  see  Railroads,  1. 

TRESPASSER. 

Right  to  redeem  from  tax  sale,  see 
Taxes,  8,  6. 

TRIAL. 

Prejudicial  error  in,  see  Appeal  and 
Error,  40,  41,  42. 

Continuance,  see  Continuance  and  Ad- 
journment. 

As  to  witnesses,  see  Witnesses. 

Reception  of  eridenoe. 

1.  When  an  offer  of  evidence  contains 
irrelevant  as  well  as  relevant  matter,  it 
may  all  be  rejected,  since  the  court  is  not 
required  to  separate  the  good  from  the  bad. 
Ickes  V.  Ickes,  44:  1x18,  66  Atl.  885,  237  Pa. 
582. 

Objection   and   exceptions. 

2.  To  exclude  from  evidence  particular 
matter  in  documents  properly  admissible  in 
evidence,  it  must  be  oojected  to  specifically, 
and  a  general  objection  to  the  wnole  docu- 
ment is  not  sufficient.  Spearman  v.  State, 
44:  143,  152  S.  W.  916,  —  Tex.  Crim.  Rep. 
^■^". 

Questions  of  law  and  fact. 

3.  Insanity  as  a  defense  to  an  indict- 
ment for  homicide  is  a  question  of  fact 
for  the  jury  to  determine  under  proper  in- 
structions. Adair  v.  State,  44:  1x9,  118 
Pac.  416,  6  Okla.  Crim.  Rep.  284. 

4.  The  court  cannot  say  as  matter  of 
law  that  the  danger  of  attempting  to  load 
bent  railroad  rails  onto  a  car  by  the  use 
of  slanting  skids,  with  only  four  men  and 
a  boy  to  help,  is  so  obvious  that  one  of 
the  employees  was  negligent  in  rendering 
assistance  therein.  Pigford  v.  Norfolk 
Southern  R.  Co.  44:  865  76  S.  £.  800,  160 
N.  C.  93. 

5.  The  jury  must  determine  whether  or 
not  an  employee,  in  attempting,  under  di- 
rection of  his  foreman,  to  perform  work 
with  insufficient  help,  acted,  with  knowl- 
edge, actual  or  implied,  of  the  danger,  as 
an  ordinarily  prudent  man  should  not  have 
done.  Pigford  v.  Norfolk  Southern  R.  Co. 
44:  865,  75  S.  E.  860,  160  N.  C.  93. 

6.  The  jury  must  determine  whether  or 
not  the  servant  of  a  motor  manufacturer  is 
negligent  in  setting  machinery  in  motion 
while  an  inspector  has  his  hand  in  it  so 
that  motion  will  cause  injury.  Johnson  v. 
E.  C.  Clark  Motor  Co.  44:  830,  139  N.  W. 
30,  —  Mich.  — . 

7.  Whether  cars  destroyed  by  a  mob 
while  in  yards  of  a  railroad  company  were 
in  transit,  so  as  not  to  be  within  the  oper- 
ation of  a  statute  making  the  municipality 
liable  for  properly  destroyed  by  mobs,  is  a 
question  for  the  jury.  Pittsburg,  C.  C.  & 
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St.  L.  R.  Co.  V.  Chicago,  44:  358,  80  N.  K 
1022,  242  111.  178. 

8.  In  a  prosecution  for  subornation  of 
perjury,  the  question  of  jurisdiction  of  the 
tribunal  in  which  the  perjury  is  alleged  to 
have  been  committed,  the  authority  of  the 
officer  administering  the  oath,  and  the  ma- 
teriality of  the  alleged  false  testimony,  are 
for  the  court,  and  not  the  jury.  State  t. 
Richardson,  44:  307,  154  S.  W.  735,  248  Mo. 
563. 

9.  The  court,  and  not  the  jury,  must 
decide  whether  or  not  a  civil  judicial  pro- 
ceeding was  pending  in  which  issue  was 
joined  at  the  time  perjury  is  alleged  to 
have  been  committed,  when  the  pleadings  in 
the  former  case  are  in  evidence.  Spearman 
V.  State,  44:  243,  152  S.  W.  915,  —  Tex. 
Crim.  Rep.  — . 

10.  The  jury  must  determine  whether  or 
not  a  fire  risk  is  increased  by  acts  shown 
to  have  been  done,  within  the  meaning  d  a 
provision  avoiding  an  insurance  policy  in 
case  of  such  increase  by  work  performed  in 
repairing  the  building.  Lebanon  v.  Frank- 
lin F.  Ins.  Co.  44:  148,  85  Ati.  419,  237  Pa. 
360. 
Instructions. 

Sufficiency   of   exception  or   objection, 

see  Appeal  and  Error,  15. 
Prejudicial  error  as  to,  see  Appeal  and 
Error,  39. 

11.  The  court  does  not  instruct  on  the 
weight  of  testimony  by  telling  the  jury  in  a 
perjury  case  why  the  pleadings  and  judg- 
ment in  the  former  suit  were  offered  in 
evidence,  and  the  purpose  for  which  they 
could  be  considered.  Spearman  v.  State. 
44:  243,  152  S,  W.  915,  —  Ter.  Crim.  Rep. 

• 

Findings  by  court. 

Presumption  as  to,  on  appeal,  see  Ap- 
peal and  Error,  18. 

12.  A  court  has  no  inherent  power  to 
modify  its  findings  of  fact  after  the  ad- 
journment of  the  term  at  which  the  findings 
were  made.  Holm  v.  Davis,  44:  89,  125  Pac 
403,  —  Utah,  — . 

13.  A  motion  for  the  retazation  of  costs 
does  not  contemplate  the  modification  by 
the  court  of  its  findings  of  fact  within  the 
meaning  of  a  statute  permitting  sudb  modi- 
fication after  the  dose  of  the  term  at  which 
the  findings  were  made,  upon  applications 
for  that  purpose  and  notice  to  the  adverse 
party.  Holm  v.  Davis,  44:  89,  125  Pac  403, 
—  Utah,  — . 

Verdict  or  findings  of  Jury. 

Prejudicial  error  as  to,  see  Appeal  and 

Error,  43-45. 
Review  of,  on  appeal,  see  Appeal  and 
Error,  27-29. 

14.  A  general  verdict  of  "guilty"  is  suf- 
ficient in  a  prosecution  for  subornation  of 
perjury,  although  the  indictment  specifies 
several  false  and  perjured  statements  made 
by  the  witness  alleged  to  have  been  sub- 
orned. State  V.  Richardson,  44:  307,  154 
8.  W.  735,  248  Mo.  563. 

TRUST  DEBD. 

See  Mortgage 


TRUSTEES— VENDOR  AND  PURCHASER. 


1299 


TJBU8TBBS. 

In  general,  see  Trusto,  f^A, 

TRUSTS. 

Parol  proof  of  trusty  see  Evidence,  25. 
Monopolistic  trust,  see  Monopoly  and 
Combinations. 

Implied  trasts. 

1.  No  implied  or  constructive  trust  can 
be  raised  upon  breach  of  an  express  contract 
to  convey  real  estate.    Arnold  v.  Hall,  44: 
349,  129  Pao.  914,  ~  Wash.  — . 
lilability  of  trustee. 

Investments  by  guardian,  see  Guardian 

and  Ward. 
Investments  by  committee  of  lunatic, 

see  Incompetent  Persons,  2,  3. 

2.  A  trustee  under  a  will  by  the  terms 
of  which  he  is  given  discretionary  power  to 
sell  any  part  of  the  estate,  and  to  invest 
the  proceeds  as  he  may  deem  best,  cannot 
be  held  personally  liable  for  loss  occasioned 
by  the  failure  of  a  state  bank  in  the  capital 
stock  of  which  he  had  invested  trust  funds 
at  current  market  rates,  where,  in  making 
such  investment,  he  used  discretion  and  care 
in  ascertaining  the  value  of  the  stock,  act- 
ing in  that  behalf  on  the  advice  of  business 
men  of  sound  judgment  who  had  means  of 
knowing  the  market  value  of  the  stock,  in- 
cluding the  judge  of  the  probate  court,  and 
upon  the  counsel  of  a  reputable  attorney 
who  advised  that  the  terms  of  the  will  were 
broad  enough  to  authorize  the  trustee  to 
make  such  mvestment  in  securities  outside 
of  that  approved  by  statute  or  the  court 
having  control  of  such  proceedings.  Willis 
▼.  Brancher,  44:  873,  87  N.  E.  185,  79  Ohio 
St.  290.  (Annotated) 

S.  The  provisions  of  a  will  giving  the 
executor  and  trustee  discretionary  power 
to  sell  all  or  any  part  of  the  estate,  and 
to  reinvest  the  proceeds  arising  from  any 
such  sale  in  such  manner  as  may  be  by  him 
deemed  best,  extend  the  scope  of  invest- 
ments which  may  be  made  by  trustees  as 
fixed  by  Ohio  Rev.  Stat.  1908,  §  6413,  re- 
stricting such  investments  to  certain  ap- 
proved securities,  and  relieves  the  trustee 
from  the  requirements  of  such  statute, 
which  is  permissive  only,  it  being  intended 
to  provide  for  situations  where  the  instru- 
ment constituting  the  trust  does  not  other- 
wise provide;  Willis  v.  Brancher,  44:  873, 
87  N.  E.  186,  79  Ohio  St.  290. 

4.  A  statute  conferring  on  directors  of 
a  trust  company  discretionary  power  to 
invest  all  moneys  received  by  it  in  trust 
in  any  such  personal  securities  as  are  not 
expressly  prohibited  does  not  absolve  such 
company  nrom  liability  for  depreciation  of 
securities  purchased  by  it  as  trustee  for  a 
large  estate,  where  it  invests  the  entire 
amount  in  stocks  and  bonds,  many  of  which 
are  of  fluctuating  and  uncertain  value, 
without  the  express  sanction  of  the  court. 
Indiana  Trupt  Co.  v.  Griffith,  44:  896,  95 
N.  E.  678,  176  Ind.  643.  (Annotated) 


TURF  EXCHANGB. 

As  nuisance,  see  Nuisances,  i, 

TURKEY. 

See  Animals. 

UNDUE  INFLUENCE. 

In  execution  of  wills,  see  Wills,  1. 

UNFAIR  COMPETITION. 

One  does  not,  bv  placing  on  the 
market  a  toy  container  for  candy  and  per- 
fume, copied  after  an  unpatented  article  in 
general  use,  such  as  a  desk  telephone,  ac- 
quire an  exclusive  right  to  its  use,  so  as 
to  prevent  another,  under  the  doctrine  of 
unfair  trade,  from  making  and  selling  a 
similar  device,  so  marked  as  not  to  deceive 
the  public  as  to  its  origin.  John  H.  Rice 
&  Co.  V.  Redlich,  44:  1057,  202  Fed.  165,  — 
C.  C.  A.  — .  (Annotated) 

UNITED  STATES. 

Relative  rights  of  state  and  United 
States  in  public  waters,  see  Waters. 
1,  2. 

Grant  of  shore  lands  by,  see  Waters, 


UNITED  STATES  SUPREBfE  COURT. 

Jurisdiction  of,  on  appeal,  see  Appeal 
and  Error,  3,  4. 

UNIilQUIDATED  DAMAGES. 

Trespass  on  the  case  to  recover.  Me 
Case. 

USAGE. 

See  Custom. 

USE  AND  OCCUPATION, 

Jurisdiction  of  action  to  recover  rent 

for,  see  Courts,  3a. 
Liabili^  to  pay  for,  see  Landlord  and 

Tenant,  3. 

VALUE. 

Evidence  as  to,  see  Evidence,  42,  43. 


TUG  BOAT. 

Unlawful    emplojrment    of    infant 
see  Master  and  Servant,  6. 
44  L.RAl.(N.S.) 


on, 


VENDOR  AND  PURCHASER. 

Contract  to  withdraw  competition  at 

Srivate  sale  of  real  estate,  see 
ontracts,   1,  7. 

Right  to  open  streets  of  one  who  pur- 
chased platted  property  without 
notice  of  plat,  see  Dedication. 

Deeds,  see  Deeas. 

Injunction  against  advertising  prop- 
erty for  sale  to  undesirable  per- 
sons, see  Injunction,  3. 

Breach  of  express  contract  to  convey 
real  estate  as  raising  implied  or 
constructive  trust,  see  Tnists,   1. 

1.  Where,  before  taxes  become  a  lien, 
real  estate  is  sold  and  a  deed  executed  and 
delivered  by  an  attorney  in  fact,  and  the 
consideration  paid,  upon  the  understanding 
that  the  deed  executed  by  the  attorney  in 
fact  shall  be  held  until  the  principal  re- 
turns from  abroad,  when  she  will  execute 
a  deed  herself,  and  after  the  taxes  have  be- 
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come  a  lien  a  deed  identical  in  form  with 
that  executed  hy  the  attorney  in  fact  is 
executed  by  the  principal  and  delivered 
to  the  purchaser,  no  new  consideration  pass- 
ing therefor,  the  title  will  be  regarded  as 
passing  at  the  date  of  the  first  deed,  and 
the  grantor  will  not  be  held  liable  for  the 
taxes  which  became  a  lien  thereafter.  Big- 
ger V.  Underwood,  44:  848,  128  Pac.  187, 
88  Kan.  325.  (Annotated) 

Vendor*8  Hen. 

Effect  of  reciting  vendor's  lien  in  deed 
to  make  it  a  mortgage,  see  Mort- 
gage. 

2.  A  decree  enforcing  a  vendor'  lien 
is  not  within  the  operation  of  a  statute  per- 
mitting redemption  under  orders  or  decrees 
of  the  chancery  court  in  the  foreclosure  of 
mortgages  or  deeds  of  trust.  Priddy  v 
Smith,  44:  285,  162  S.  W.  1028,  —  Ark.  — . 

(Annotated) 
Rights  of  parties  as  to  third  persons; 
bona  fide  purchasers. 

3.  One  purchasing  land  across  which 
exists  a  canal  used  for  purposes  permanent 
in  their  nature  takes  subject  to  the  rights 
of  the  canal  owner.  Holm  v.  Davis,  44:  89, 
125  Pac  403,  —  Utah,  — . 

VENUB. 

Keview  of  discretion  as  to,  see  Appeal 
and  Error,  25. 

The  affidavits  of  the  state  in  oppo- 
sition to  an  application  for  a  change  of 
venue  are  not  insufficient  because  they  ex- 
press only  the  opinions  of  the  affiants,  and 
do  not  in  direct  and  positive  terms  deny 
the  credibility  of  the  affiants  for  the  ac- 
cused, and  state  that  the  change  is  not 
necessary.  Edwards  v.  State,  44:  701,  131 
Pac.  956,  —  Okla.  Grim.  Rep.  — . 

VBRDICT. 

Review  of,  on  appeal,  see  Appeal  and 

Error,   27-29. 
In  general,  see  Trial,  14. 

VETO. 

Of  appropriation  bill,  see  Appropria- 
tions. 

VIBRATION. 

As  nuisance,  see  Nuisances,  2. 

VOIiUNTEERS. 

Liability  for  injury  to,  see  Master  and 
Servant,  11. 

VOTERS   AND  ELECTIONS. 

See  Elections. 

WAGES. 

Of  servant,  see  Master  and  Servant, 
2,  3. 

WAIVER. 

Of    privilege    as    to    confidential   com- 
munications, see  Evidence,  33. 
By  insured,  see  Insurance,  8. 
By   insurer,   see   Insurance,  9-13. 
44  L.R.A.(N.S.) 


WAREHOUSE. 

On  railroad  right  of  way,  see  Contracts, 

9. 
Burning  of  warehouse  on  railroad  right 

of  way,  see  Railroads,  1. 

WAREHOUSEBIEN. 

Liability  of  carrier  as,  see  Carriers,  13. 

WARNING. 

Duty  to  give  to  servant,  see  Master 
and  l^rvant,  7. 

WARRANTIES. 

In  insurance  contract,  see  Insurance. 

WARRANTS. 

Of  state,  see  State,  4-6. 

WATERS. 

Presumption  as  to  existence  of  island 
at  certain  times,  see  Evidence,  16. 

Municipal  purchase  or  ownership  of 
waterworks,  see  Municipal  Cor- 
porations, 1,  6,  7. 

Pleading  in  proceeding  to  protect  ap- 
propriator,   see   Pleading,   8. 

Relative  rights   as  between   state   and 
United  States. 

1.  Upon  the  admission  of  Idaho  to 
statehood  the  ownership  of  the  bed  of  the 
Snake  river  on  the  Idaho  side  of  the  thread 
of  that  stream,  which  forms  the  state  bound- 
ary line,  passed  from  the  United  States  to 
the  state,  subject  to  the  public  rights  and 
to  the  paramount  power  of  Congress  over 
navigation^  Scott  v.  Eattig,  44:  107,  33 
Sup.  Ct.  Rep.  242,  227  U.  S.  229,  57  L. 
ed.  — 

2.  A  large  island  on  the  Idaho  side  of 
the  Snake  river, — a  navigable  stream, — be- 
ing in  existence  when  Idaho  became  a  state, 
did  not  pass  to  the  state  upon  admission 
to  statehood,  or  come  within  the  disposing 
influence  of  its  laws,  but  remained  the 
property  of  the  United  States,  subject  to 
disposal  by  it.  Scott  v.  Lattig,  44:  107,  33 
Sup.  Ct.  Rep.  242,  227  U.  S.  229,  57  L.  ed. 

• 

Relative    rights    of    public    and    indi- 
viduals. 

3.  The  disposal  by  the  United  States 
after  the  admission  of  Idaiio  to  statehood 
of  fractional  subdivisions  on  the  east  bank 
of  the  Snake  river,  where  it  forms  the 
boundary  between  Idaho  and  Oregon,  car- 
ried with  it  no  right  to  the  bed  of  the 
river  save  as  the  law  of  Idaho  may  have 
attached  such  a  right  to  private  riparian 
ownership  on  a  navigable  stream.  Scott  v. 
Lattig,  44:  107,  33  Sup.  Ct.  Rep.  242,  227 
U.  S.  229,  67  L.  ed.  — -. 

4.  The  error  in  omitting  an  island  in  a 
navigable  stream  from  the  field  notes  and 
plat  of  the  government  survey  of  1868  did 
not  devest  the  United  Stated  of  title,  or 
interpose  any  obstacle  to  a  subsequent  sur- 
vey of  the  island.  Scott  v.  Lattig,  44:  107, 
33  Sup.  Ct.  Rep.  242,  227  U.  8.  229,  57  L. 
ed.  — . 


WEIGHTS  AND  MEASURES— WITNESSES. 
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Water  rights  as  between  individuals. 

5.  One  having  an  easement  for  a  water 
ditch  across  government  land  at  the  time  it 
is  conveyed  to  an  individual  cannot,  against 
the  will  of  the  grantee,  change  the  point 
and  manner  of  diversion,  and  substitute  a 
pipe  line  for  the  open  ditch,  although  a 
freshet  has  changed  the  character  of  the 
place  where  the  diversion  was  made  and 
the  form  of  the  ditch  so  that,  unless  the 
desired  changes  are  made,  the  use  of  the 
water  will  be  largely  lost  to  the  appro- 
priator,  while  the  change  will  work  no  in- 
jury to  the  servient  estate.  White  Bros.  & 
Crum  Co.  v.  Watson,  44:  254,  117  Pac.  497, 
64  Wash.  666. 

6.  That  a  canal  to  convey  water  to  a 
mill  and  to  irrigate  land  was  constructed 
under  a  parol  license  does  not  prevent  its 
use  for  the  prescriptive  period  from  ripen- 
ing into  a  easement,  if  it  was  used  and 
maintained  under  claim  of  right  in  the 
same  manner  as  though  it  was  constructed 
over  land  belonging  to  the  owner  of  the 
ditoh.  Holm  v.  Davis,  44:  89,  125  Pac.  403, 
—  Utah,  — .  (Annotated) 

WEIGHTS  AND  MEASURES. 

Kegulating  weight  of  loaf  of  bread,  see 
Constitutional  Law,  2,  6;  Munici- 
pal Corporations,  3-5. 


WEIili. 

Presumption  of  license  to  nse,  see  Li- 
cense, 1. 

wHiLS. 

Power  of  benevolent  association  to  take 
under  will,  see  Benevolent  Societies. 

Consideration  for  promise  to  will  prop- 
erty, see  Contracts,  2. 

Effect  of  general  direction  in,  to  pay 
debts  to  charge  homestead,  see 
Homestead,  1. 

Specific  performance  of  contract  to  de- 
vise property,  see  Specific  Per- 
formance, 3,  4. 

Tax  on  gifts  by,  see  Taxes,  6. 

Creation  of  trust  by,  see  Trusts. 

Undue  influence. 

1.  A  bequest  of  only  $5  to  a  daughter 
out  of  an  estate  of  considerable  size,  by  a 
testator  having  sufficient  testamentary  ca- 
pacity, does  not  render  the  will  an  object  of 
suspicion.  Kennett  v.  Elidd,  44:544,  125 
Pac.  36,  87  Kan.  652. 

Construction   generally. 

Presumption  as  to  testator's  intent, 
see  Evidence,  6. 

2.  In  ascertaining  the  intention  of  a 
testator,  the  entire  will  should  be  examined. 
Jones  V.  Hudson,  44:  xiSa,  141  N.  W.  141, 
—  Neb.  — . 

3.  A  provision  in  a  will  giving  property 
to  a  local  camp  of  Modem  Woodmen  is  not 
void  because  the  will  was  witnessed  by 
members  of  such  camp.  Kennett  v.  Kidd, 
44:  544,  125  Pac.  36,  87  Kan.  652. 

What  property  passes. 

Presumption  as  to  testator's  intent,  see 
Evidence,  6. 
44  L.R.A.(N.S.) 


4.  Where  a  will,  after  making  certain 
provisions  for  the  wife  of  the  testator  in 
case  she  should  survive  him,  contains  an 
item  providing,  in  case  he  should  survive 
his  wife,  for  the  payment  of  debts,  ''then, 
after  the  fulfilment  of  the  foregoing  pro- 
visions and  settlements,"  bequeathing  and 
devising  the  property  to  testator's  heirs,  the 
provision  relating  to  the  testator's  surviv- 
ing his  wife  qualifies  the  provisions  to  whicli 
it  directly  attaches,  and  does  not  extend 
to  the  devises  which  follow  it,  so  as  to 
render  them  inoperative,  leaving  the  prop- 
erty therein  devised  to  descend  as  intestate 
property,  in  case  the  wife  survives  the  tes- 
tator. Jones  V.  Hudson,  44:  xiSa,  141  N. 
W.  141,  —  Neb.  — . 

5.  Where  there  is  left  surviving  no 
spouse,  children,  or  issue  of  deceased  child- 
ren, a  clause  in  a  will  directing  the  payment 
of  just  debts  and  funeral  expenses,  and  de- 
vising ''all  the  rest,  residue,  and  remainder 
of  my  estate,  real,  personal,  or  mixed,"  is 
a  sufficient  devise  of  the  homestead  of  the 
testator.  Larson  v.  Curran,  44:  1x97,  140 
N.  W.  337,  —  Minn,  — . 

6.  A  residuary  clause  carries  lapsed  de- 
vises, where  the  will  speaks  from  the  death 
as  to  real  estate,  although  it  purports  to 
carry  property  not  specifically  devised;  at 
least  where  the  will,  as  a  whole,  discloses 
an  intention  to  dispose  of  the  whole  estate. 
Galloway  v.  Darby,  44:  782,  151  S.  W.  1014, 
—  Ark.  — .  (Annotated) 
Nature  of  estate  or  interest  created. 

7.  Under  a  devise,  in  case  of  the  death 
of  testator's  children  before  reaching  the 
age  of  twenty-one  without  issue,  to  his  wife 
for  life,  and  at  her  death  "the  estate  to 
pass  to  the  heirs"  of  testator's  two  brothers, 
which  plainly  means  their  children,  who 
are  all  living  when  the  will  is  made,  the 
estate  will  vest  in  such  children  upon  the 
death  of  testator's  children  under  age 
without  issue.  Com.  v.  Wellford,  44:  419, 
76  S.  E.  917,  —  Va.  — . 

Lapsing. 

8.  A  devise  of  a  parcel  of  real  estate 
lapses  by  the  death  of  the  devisee  in  the 
lifetime  of  the  testator,  and  will  not  vest 
in  his  children,  notwithstanding  a  general 
provision  in  the  will  that  all  property 
herein  devised  shall,  unless  otherwise  and 
specifically  stated,  vest  in  the  devisees, 
their  heirs  and  assigns,  in  fee  simple.  Gal- 
loway V.  Darby,  44:  78a,  151  S.  W.  1014,  — 
Ark.  — . 


WITNESSES. 

Absence  of,  as  ground  for  continuance, 
see  Continuance  and  Adjournment. 

Admissibility  of  testimony  of,  in  former 
suit,  see  Evidence,  17. 

New  trial  to  permit  correction  of  mis- 
statements by,  see  New  Trial,  1. 

Validity  of  bequest  to  attesting  wit- 
ness, see  WMlls,  3. 

A  witness  cannot  be  impeached  by 
showing  that  her  reputation  for  chastity  is 
bad.  Spearman  v.  State,  44:  243,  152  S.  W. 
915,  —  Tex.  Crim.  Rep.  — . 
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WRIT  AND  PROCESS;  WRIT  OF  ERROR. 


WRIT  AND  PROCESS. 

Omission  from  summons  of  name  of 
county  as  reversible  error,  see  Ap- 
peal and  Error,  33. 

1.  The  copy  of  the  complaint  delivered 
with  the  copy  of  summons  served  on  defend- 
ant for  the  commencement  of  an  action  on 
a  contract  should  be  deemed  a  part  of  the 
notice,  and  read  with  the  summons  to  ex- 
plain any  apparent  a9ibiguity,  and  there- 
fore, if  it  names  the  county  m  which  suit 
is  brought  and  the  amount  for  which  judg- 
ment is  demanded,  the  notice  is  sufficient, 
although  these  facts  are  not  stated  in  the 
summons  as  required  by  statute.  First  Nat. 
Bank  v.  Rusk,. 44: 138,'  127  Pac.  780,  —  Or. 
— .  (Annotated) 

2.  Where  a  return  on  a  summons  in  a 
divorce  suit  shows  valid  service,  and  it  ap- 
])ears  that  the  person  who  made  the  return 
handed  a  copy  of  the  summons  and  com- 
plaint, inclosed  in  a  sealed  and  unaddressed 
cmvelop,  to  the  defendant,  stating  that  he 
had  been  directed  by  defendant's  husband 
to  give  the  same  to  her,  and  on  the  same 
day  the  defendant  ascertained  the  contents 
of  the  summons  and  complaint,  there  is  a 
legally  sufficient  service.  McElrath  v.  Lit- 
tell,  44:  505,  139  N.  W.  708,  120  Minn.  380. 

3.  Where  a  domestic  mercantile  corpo- 
ration enters  into  a  contract  with  a  coreign 
manufacturing  corporation  whereby  the  do- 
mestic concern  agrees  to  handle  the  manu- 
factured products  of  such  nonresident  cor- 
poration, and  where  it  is  provided  in  such 
contract  that  the  domestic  corporation  shall 
purchase  such  products  in  its  own  name, 
44  L.R.A.(N.S.), 


upon  orders  to  be  filled  in  another  stat4> 
by  such  foreign  corporation,  and  that,  when 
so  purchased,  the  goods  become  the  prop- 
erty of  the  domestic  corporation,  and  such 
domestic  corporation  sells  such  goods 
throughout  the  state  through  its  traveling 
agentSi  such  transactions  do  not  constitute 
"doing  business"  within  the  state  by  the 
nonresident  corporation,  but  the  transac- 
tions between  the  two  corporations  are  pure- 
ly interstate,  and  therefore  service  of  sum- 
mons upon  the  domestic  corporation  is  not 
service  on  the  foreign  corporation.  Harrell 
V.  Peters  Cartridge  Co.  44:  X094,  129  Pae. 
872,  —  Okla.  — -.  (Annotated) 

4.  Where  a  foreign  manufacturing  cor- 
poration having  a  contract  with  a  domestic 
mercantile  corporation  to  handle  its  goods 
in  the  domestic  state,  sends  its  traveling 
agents  into  the  domestic  state  for  the  pur- 
pose of  advertising  the  goods  and  pushing 
the  sales  by  giving  exhibitions  and  demon- 
strations of  the  merits  of  such  goods,  and 
by  assisting  the  agents  of  the  domestic  cor- 
poration in  getting  customers  and  orders 
for  such  goods,  such  orders  to  be  filled  by 
the  domestic  corporation  out  of  its  stock, 
such  acts  or  transactions  on  the  part  of 
such  agents  do  not  constitute  "doing  busi- 
ness" within  the  state  by  the  foreign  cor- 
poration, and  service  of  summons  upon  the 
secretary  of  state  is  not  valid  service  on 
the  foreign  corporation.  Harrell  v.  Peters 
Cartridge  Co.  44:  1094*  129  Pae.  872,  — 
Okla.  — . 

WRIT  OF  ERROR. 

See  Appeal  and  Error* 


